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JONDI INC V HELLENIC LINES LIMITED

SPECIAL DOCKET No 260

M DE ROSA INC V HELLENIC LINES LIMITED

SPECIAL DOCKET No 261

GIACOMO FOTI V HELLENIC LINES LIMITED

Permission granted Hellenic Lines Limited to refund freight charges o

shipments transported from Italy to the United States

Stanley 0 Sher Coles and Goertner for respondent Con

plainants appeared pro se

INITIAL DECISION OF E ROBERT SEAVER EXAMINER

By its applications filed August 22 1962 and amended Fex

ruary 6 1963 respondent seeks an order of the Commission pug
suant to Rule 6b of the Rules of Practice and Procedure author

This decision became the decision of the Commission on February 21 1988 Riles 18i
and 13h Rules of Practice and Procedure 46 CFR 201224 201228
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FEDERAL MARITIME COMMISSION

No 903

I

I
PACIFIC COAST PUERTO RICO GENERAL INCREASE IN RATES

Decided Feb1 1ury 21 1963

rariff rates between Pacific Coast ports and Puerto Rico as increased by 15

percent found to be just reasonable and lawful

Sterling F Stoudenmire J1 and Richa1d W KU1TUS for re

pondents
George Bunn for Conll11onwealth of Puerto Rico and R A
orin for Fibreboard Paper Products Corporation interveners

lVm Jarrel Smith Jr as Hearing Counsel

Arnold J Roth Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAKEM Chairman ASHTON C BARRETT Vice Chai1

nan Commissioners JOHN HARLLEE JOHN S PATTERSON

3Y THE COMMISSION

By order of April 19 1960 the Federal Maritime Board
Board instituted this investigation to determine the lawfulness
If a 15 percent increase in the rates of the Pacific Coast Puerto
Uco Conference and of Isbrandtsen Company Inc on traffic

noving from United States Pacific Coast POlts to ports in Puerto

ico The operation of the tariff was suspended by the Board for

he four months statutory period until August 18 1960 By sup
lemental order of April 28 1960 the respondents were author

zed to publish on one day s notice an increase of 10 percent upon

I Conference members include Bay Cities Transportation Company Pan Atlantic Steamship
orpolation Pope and Talbot Inc and Waterman Steamship Corporation Puerto Rican

livision of whom only Waterman provides eastbound selvice from the Pncific Coast to

uerto Rico
Commissionel Day took no part in the hearing 01 decision of this case

j F M C
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530 FEDERAL MARITIME COMMISSION

Isbrandtsen allocated vessel operating expenses depreciation
overhead expenses and vessel values and other claimed asset

values on the basis of a revenue prorate agency fees and commis
sions were directly assigned and port and cargo expenses anc
Panama Canal tolls were allocated on the basis of tonnage pro
rates Working capital was computed by Isbrandtsen on the basis
of one twelfth of annual vessel expenses and allocated by means
of the revenue prorate The Examiner allocated vessel operating
expenses depreciation overhead vessel and other asset values on
a modified revenue prorate His method involved the elimination

of cargo expenses which the record discloses are higher in United
States and Puerto Rican ports than in other ports served by
Isbrandtsen from both total revenues and West CoastPuerto
Rican revenues of Isbrandtsen and the determination of the

revenue prorate from the remaining figures

We agree that on this record the Examiner in using the modified
revenue prorate formula adopted the most reasonable and ac

curate of all of the methods that were proposed or considered
The use of this proration formula results in an apportionment of
Isbrandtsensexpenses in a realistic manner by evaluating this
operation as part of the RoundtheWorld service yet it eliminates
disproportionate cargo handling expenses which distort the gross
revenue proration advocated by Isbrandtsen

We reject the Commonwealthsproposal that only Isbrandtsens
outofpocket expenses should be used to determine net income

The Puerto Rican service is an integral part of this Roundthe
World operation and not simply a byproduct as contended by
the Commonvealth Actually shippers on each leg of the voyage
could make the same argument Each segment of this service
should bear its proportionate share of the overall expenses of
the carrier

The Comonwealth contends that expenses should be allocated
on the basis of use units if the added cost or outofpocket method
of determining Isbrandtsen costs is rejected Under the use unit
method the voyage expenses on the Isbrandtsen West Coast

Puerto Rico leg would be allocated out of total RoundtheWorld
voyage expenses on the basis of days and then expenses on that
voyage leg be allocated on the basis of Puerto Ricos tonnage to
total tonnage

This method fails to take into consideration Isbrandtsenscost
in repositioning vessels on the North Atlantic after calls at Puertc

7 FMC



PACIFIC COAST PUERTO RICO RATE INCREASE 531 IiI
Rico since it counts only the days consumed in the voyage from

the West Coast to Puerto Rico Some part of this re positioning
expense is allocable to the Pacific Coast Puerto Rico service
Further as pointed out by the Examiner the proposed method

produced results drastically at odds with cost per revenue ton

figure based on a t n mile formula used in prior cases Because of

the volume of computations required the time element involved

resulting in prohibitive costs the ton mile formula in the case of

Isbrandtsen s Round the World service was not used However

the ton mile formula computed on one voyage resulted in vessel

operating expense per revenue ton in excess of that resulting from

the use of the modified revenue prorate used herein

The Commonwealth excepts to the Examiner s failure to make a

realistic appraisal of the probable salvage value upon retirement

of Isbrandtsen s vessels and to disallow for rate purpose any

future depreciation charges It contends that Isbrandtsen has

already depreciated its vessels below the value Isbrandtsen will

receive for them at the end of their useful service lives

This record discloses the fluctuations which occur in the market

price 0f vessels and the difficulties in determining market value

as of a specific past date It is impossible to forecast even in the

relatively near future the probable disposal value of vessels at

the end of their depreciation cycle The residual values utilized by
the respondents accord with the conventional long standing prac
tice of vessel owners and in our opinion are the most equitable
and reasonable certain standards on which to rely in this proceed
ing Atlantic Gulf Puerto Rico Generallncrease in Rates and

Charges supra

Table III below shows the operating results of the respondents
for 1959 and the projected year 1961 computed on the basis of the
allocation methods adopted The revenues for Isbrandtsen include

for each year 50 000 of passenger revenues since no attempt was

made by Isbrandtsen to allocate out any expenses attributable to

passengers carried by Isbrandtsen on its Round the World voy

ages The Commonwealth proposes a restatement of the revenues

of Isbrandtsen for the projected year 1961 to include amounts

attributable to the additional cargoes of dried beans canned goods
and other cargo which as found above Isbrandtsen may reasonably
be expected to carry in 1961 The Examiner held that this added

revenue would be largely offset by the revenues claimed by Water

man on rice and therefore the results shown in Table III can be

7 F M C





PACIFIC COAST PUERTO RICO RATE INCREASE 533

cated portion of its land based facilities in New York and does

not claim any terminal properties vVaterman claims allocated

portions of its headquarters facilities and the terminal in Puerto

Rico and associated terminal equipment There is no dispute

among the parties as to the propriety of the inclusion in the rate

bases of the respondents of any of these items

TABLE IV Rate Bases of the Respondents at Net Book Values

as of April 30 1961

Isbrandtsen Waterman Totals

Vessels 679 445

Other properties 23 420

Working capital 166 910

Totals 869 775

338 323
412 997

333 536

1 084 856

1 017 768
436 417

500 446

1 954 631

The Commonwealth contends that 1sbrandtsen is the dominant

carrier in the trade and that the justness and reasonableness of

the increased rates should be determined on the basis of 1sbrandt

sen s operating results On the record before us it does not appear
that 1sbrandtsen can properly be classified as the dominant car

rier The two carriers conduct entirely different operations and
do not serve the same areas With only 1sbrandtsen and Water

man operating in the trade a 60 40 ratio of cargo lifted by the

two carriers is not such a sufficient differential as to justify the

application of the dominant carrier theory Even if the projected
operating results of the respondents were adjusted as suggested
by the Commonwealth to reflect the increased carrying of cargo
other than rice by 1sbrandtsen the projected l evenues of 1s

brandtsen for 1961 would not exceed those of Waterman by an

amount sufficient to justify the adoption of the dominant carrier

theory On this record we hold that neither the strongest nor the
weakest line controls rate determinations and our findings will be

based on conditions confronted by respondents as a group Atlan

tic Gulf Puerto Rico General Increase in Rates and Char ges

supra

We have recently held that the fair return on fair value stand

ard is proper in determining rates in the domestic offshore trade

and that the prudent investment standard would be used to deter

Inine the fair value of property Atlantic Gulf Puerto Rico Gen

eral Increase in Rates and Charges supra We find nothing in

this record which warrants departure from our holdings in that

proceeding

7 F M C



534 FEDERAL MARITIME COMMISSION

Table IV above shows a combined rate base of respondents of
1 954 631 Table III above shows combined income before taxes

of 35 670 This will produce a rate of return of 1 82 percent
Such rate of return can in no sense be deemed excessive

As noted heretofore the Examiner held that the increased rates
on roofing and paint commodities were are and will be unjust
and unreasonable without prejudice to the imposition of an in
crease of 5 percent on the rates on paint The Examiner s

reasons for this conclusion were that the increased rates would
result in an almost complete cessation of traffic movement are

more than the traffic can bear and respondents did not prove the 1

existing rates were non compensatory Isbrandtsen and Water
man except to this conclusion on the ground that in a general
rate proceeding carriers are not required to sustain the burden
of proving the reasonableness and justness of the rate on every
item and every commodity in their tariffs

Isbrandtsen argues further that the Commission is without
authority to reduce a rate primarily to protect an industry from

competition We have held that a shipper s or a commodity s com

petitive position is not a basis for establishing rates nor a reason

for treating them differently from other general cargo commodi

ties and that where shippers fail to show that a commodity subsi

dizes other traffic or bears more than its fair share of carriers

expenses a justification for exemption from a general rate in
crease has not been established Pacific Coast Hawaii and At
lantic Gulf Hawaii General Increases in Rates 7 F M C 260

1962

Interveners have only shown the effect of the higher rates on

themselves and not on the carrier respondents whose revenues

and costs are in issue The reasons for the Examiner s conclu

sions are insufficient and his holding as to rates on paint and

roofing are reversed The increased rates on these commodities

likewise are found just and reasonable

We find and conclude that the l ates here under investigation
are just and reasonable

An appropriate order will be entered

7 F M C
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ORDER

FEDERAL MARITIME COMMISSION

DOCKET No 903

PACIFIC COAST PUERTO RICO GENERAL INCREASE IN RATES

Full investigation of the matters and things involved in this

proceeding having been had and the commission on February 21

1963 having made and entered a report of record stating its con

clusions and decisions thereon which report is hereby referred

to and made a part hereof and having found that the proposed
rates charges tariffs and regulations herein under investigation
are just reasonable and lawful

It is ordered That this proceeding be and it is hereby discon

tinued

By the Commission February 21 1963

Signed THOMAS LISI

Secretary

7 F M C
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Nos 924 AND 925

UNAPPROVED SECTION 15 AGREEMENTS GULF UNITED

KINGDOM CONFERENCE AND GULF FRENCH

ATLANTIC HAMBURG RANGE FREIGHT

CONFERENCE

Decided February 26 1963

Respondent conference members found not to have been acting pursuant to

an unfiled and unapproved agreement in violation of section 15 of the
Shipping Act 1916 in failing to file tariffs showing certain rates as

pen minimum but such failure was a violation of Commission General
Order 83

John W DouglaWalte Ca 4roll and Edward S Bagley for

respondents
Wm Jarrel Smith Jr and Robert J Blackwell Hearing Coun

sel

Gus O Basham Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAKEM Chairman ASHTON C BARRETT Vice Chair
man JOHN HARLLEE JOHN S PATTERSON JAMES V DAY

Comn1issione s

BY THE COMMISSION

These investigations were instituted on the Commission s own

motion to determine whether respondents members of two steam

ship conferences during the period January 1 1955 through No

vember 25 1960 violated the provisions of their approved con

ference agreement and carried out prior to approval under section
15 of the Shipping Act 1916 any agreement or modification of

7 F M C
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UNAPPROVED SECTION 15 AGREEMENTS 537 II
Iany agreement requiring section 15 approvaL1 In Docket 924 the

investigation was concerned with the actions of the Gulf United

Kingdom Conference FMC Agreement No 161 2 regarding its
rates on cotton linters and lumber Docket 925 investigated the
actions of the Gulf French Atlantic Hamburg Range Freight
Conference FMC Agreement No 140 3 regarding its rates on

cotton linters and cotton seed hull shavings pulp The cases were

consolidated for hearing and decision following prehearing con

ference These conferences as well as three others had the same

chairman and were served by the same staff of conference clerical
and administrative personnel

The basic agreements as approved pursuant to section 15
authorize the conference members to agree upon and fix rates
and charges binding upon the membership in the trades covered

by the two agreements These rates and charges must be pub
lished in tariffs filed with the Commission in accordance with
Commission orders and the agreements themselves Both agree
ments contained a provision as follows

The rate on any commodity may be declared OPEN and subsequently
Closed in the same manner as hereinafter provided for the establishment

of rates on such commodity When rates are declared OPEN the com

modity on which the rates have been declared OPEN and the extent if
any to which the Conference relinquishes control over the booking and
transportation thereof will be shown at the time in Conference Tariffs

1 Section 15 of the Shipping Act 1916 as in effect during the period under investigation
provided in relevant part That every common carrier by water to shall file immediately
with the Commission a true copy or if oral a true and complete memorandum of every

agreement with another such carrier J O or modification or cancellation thereof to which

it may be a party or conform in whole or in part fixing or regulating transportation rates
or fares controlling regulating preventing or destroying competition or in

any manner providing for an exclusive preferential or cooperative working arrangement
The term agreement in this section includes understandings conferences and other anange
ments

All agreements modifications or cancellations to shall be lawful only when llnd as

long as approved by the Commission and before approval or alter disapproval it shall be
unlawful to carry out in whole or in part directly or indirectly any such agreement modifi
cation or cancellation

2 During the period under investigation the membership of the Gulf United Kingdom Con
ference was as follows Bloomfield Steamship Company joined April of 1 58 Cunard Steam
Ship Company Ltd Holland America Line Lykes Bros Steamship Co Inc States Marine
Corporation Harrison Line and Waterman Steamship Corp joined July 1957

3 During the period under investigation the membership of the Gulf French Atlantic Ham

burg Range Freight Conference consisted of Compagnie Generale Transatlantique French
Line Holland America Line Swedish American Line Armement Deppe S A Bloomfield
Steamship Company Hamburg America Line Lykes Bros Steamship Co Inc North German

Lloyd Line Ozean Stinnes Lines Ropner Line withdrew June 6 1956 States Marine Cor

poration Waterman Steamship Corporation Wilhelmsen Line and Polish Ocean Lines ad
mitted July 10 1958 withdrew July I 1960

7 F M C
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The tariffs and minutes filed with the Commission by the Gulf
United Kingdom Conference indicated that the rate on cotton
linters was declared open some time prior to January 1 1955
From then until July 23 1960 the conference s official tariff as
well as the minutes of its meetings filed with the Commission
showed the rates as open On July 23 1960 the tariff on file
with the Commission was amended to show the rate as open
but with minimum rates to the various ports sometimes referred
to herein as open minima rates In addition the tariffs and
minutes filed by this conference showed the rate on lumber
as open on July 14 1958 and closed on May 23 1960

During the period in question however the conference mem

bers established and observed minimum rates for the commodi
ties referred to These minima were promptly announced to con

ference members by means of circulars but the circulars were not
filed with the Commission The various minima were fixed by the
members in the regular course ofbusiness at conference meetings
were observed and freely quoted by the members were available
to and to some extent were published by aNew Orleans daily
trade journal and in the rate sheets of some forwarders and in

general were known to or readily ascertainable by any interested
party such as shippers competing carriers brokers and for
warders Anyone who inquired as to what the going rate was

at a particular moment was given the then current minimum rate
either by the conference office or by the member lines

The tariffs and minutes of the Gulf French Atlantic Hamburg
Range Freight Conference showed the rates on cotton linters as

open from January 1 1955 to November 24 1959 and the rates
on cotton seed hull and shavings pulp as open from January 1
1955 to May 23 1960 However the members regularly estab
lished and observed minimum rates which were announced by
circulars to the membership were freely quoted and available to

shippers and others as in the case of the Gulf United Kingdom
Conference commodities above but were not filed with the Com

mission

The Examiner in his initial decision found that respondents
violated section 15 by agreeing upon and observing minimum

rates which were not sanctioned by and hence were unfiled and

unapproved modifications of their conference agreements
Respondents excepted to this decision Hearing Counsel replied
and thereafter we heard oral argument

7 F M C



UNAPPROVED SECTION 15 AGREEMENTS 539

It is respondents position that they agreed to open rates with

minimums in accordance with the provisions of their approved
conference agreements that there was no agreement to do other
wise th t the failure to file was not the result of an agreement
but of an oversight or mistake and that if any violation took
place it was a violation of Commission General Order 83 requir
ing carriers to file complete and accurate schedules or tariffs

showing their rates and charges Hearing Counsel in supporting
the initial decision urges that respondents removed the rates from
conference jurisdiction by declaring them open and that mini

mum rates were subsequently agreed upon and observed by the
members and these constituted modifications of the conference

agreements which the respondents failed to file with the Commis
sion and carried out in violation of section 15 For the reasons

set forth below we accept respondents position and conclude
that they did not violate section 15

DISCUSSION AND CONCLUSIONS

To begin with it is clear that respondents were authorized to
do what they say they did namely fix Hopen minima rates The
conference agreements empower the members to set their com

mon rates and charges and Article 2 permits them to open as well

as to close rates No one disputes this The language ofArticle 2
moreover seems expressly to envisage instances where varying
degrees of conference control may be maintained even though
rates are open It provides that when rates have been declared
Dpen on any commodity the extent if any to which the Confer

ence relinquishes control over the booking and transportation
thereof will be shown in the Conference Tariffs Thus the con

ference may open rates and relinquish complete control or it may
retain some control such as was done here in the setting of open
minima rates We think the language of the agreements is broad

enough to encompass actions of that type
We move then to the more critical question as to the nature of

respondents agreement The Examiner and Hearing Counsel
view the circumstances as justifying the inference that respond
mts decided to open the rates on the commodities in question
removing them from conference control and thereafter set and
bserved minimum rates in an unlawful manner The foundation

for this inference is the fact that respondents over a protracted
period did not follow the proper procedures with regard to the

7 F M C
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filing of true and complete tariffs and minutes with the Commis

sion as required by the conference agreements and also by Com

mission General Order 83 None of the tariffs and with two

exceptions none of the minutes filed showed anything but that
the rates during the years in question were open Respondents
admit this but they stoutly deny that the filings reflect a decision

or agreelnent by them simply to open rates on the commodities

in question They insist no such action was ever taken that their

decision from the outset was to open the rates with minimums

and that at all times pertinent to these investigations the rates on

the commodities were in fact open minima At no time they say

did they relinquish complete control over the rates According to

respondents the failure to indicate the minima in the minutes and

tariffs filed with the Commission must have been due to mistake

or oversight on the part of the conference chairman or personnel
of the conference office

We endorse fully the Examiner s condemnation of respondents
failure to comply with the filing requirements Neglect of this

sort over a long period indicates gross disregard for the responsi
bilities of a regulated industry H raises doubt as to whether the

Shipping Act is being complied with and could lead to loss of the

protection the Act affords ocean carriers with respect to con

certed activities At the very least it evidences slipshod office

management and a serious lack of proper supervision of confer

ence employees But we are not convinced that respondents
agreed to any action not authorized by the conference agreement
or more specifically that they agreed to relinquish their rate con

trol over the commodities in question
Weare persuaded to this view mainly because respondents

throughout the period the erroneous filings were being made

actually were doing what they insist they had from the outset

agreed to do fixing and observing minimums on the open rated

commodities and these minimums were not kept secret but were

4 Title 46 CFR 235 1 and 235 2 effective Dec 13 1957 which succeeded a prior similar

order General Order 128 effective Sept I 1935 General Order 88 provides in relevant

part
235 1 Every common carrier by water in foreign commerce shall ftle with the Commis

sion schedules showing all the rates and charges for or in connection with the transporta
tion of propertyfrom points in continental United States to foreign points on

its own route The schedules filed as aforesaid shall contain all the rules and

regulations which in anywise change affect or determine any part or the aggregate of

such aforesaid rates orcharges
235 2 Such schedules shall be filed as aforesaid within 30 days from the date such sched

ule change modification or cancellation becomes effective

7 F M C



UNAPPROVED SECTION 15 AGREEMENTS 541
II

regularly publicized and quoted to shippers carriers and all other
Interested persons as hereinabove more fully detailed Perhaps
It is difficult to account for respondents erroneous filings but it
seems to us next to impossible to explain why they should have

openly and at length pursued the mentioned course of conduct if
they had any purpose or agreement either to relinquish control
of the rates or falsely to depict them as open while setting mini
ma Such conduct we feel importantly supports and lends credi

bility to respondents unanimous testimony that they had no pur

pose or agreement of that kind

Respondents also undertook to show that there was a consider

able delay in distributing minutes of conference meetings to the
members that the members paid little or no attention to these
and that at least some of their number were ignorant or confused
as to the applicable filing requirements We suppose the latter is

possible albeit inexcusable It is a fact though that the affairs
and paper work of respondent conferences were being handled
in a somewhat massive operation by a chairman and staff person
nel who also were serving three other Gulf conferences Presuma

bly the chairman could have shed direct light on the filing defi
ciencies but he passed away prior to the hearings herein

Of course the failure to apprise the Commission of the mini
mum rates where the fixing ofsuch rates was within the authority
of the members under the conference agreements does not of it
self render the action unlawful under section 15 In view of this
and of what has been said above our conclusion is that respond
ents did not violate that section They clearly did however vio
late General Order 83 and its predecessor General Order 128
This violation having ceased there is no reason to issue an order

against respondents and the proceeding is hereby discontinued

7 F M C
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applicable tariff Item 27 third revised page 405 of River Plate

and Brazil Conference Tariff No 12

Rates herein are not subject to the Great Lakes Differential Rule 1 A

Under a resolution of the Conference adopted on May 18 1962

filed with the Commission on May 23 1962 and its agreement
with complainant UNICEF the shipments in question were not

to be subject to the Great Lakes Differential Through the error

described above the Differential was charged to UNICEF on the
nineteen shipments resulting in a total overcharge of 14 09144

The shipper should not suffer the consequences of the carrier s

failure to effectuate the intended tariff filing The Commission
affords a place of asylum to carriers who because of an inadvert

ent misstep through the maze of tariff procedures charged the

wrong rate It authorizes correction of the overcharge or under

charge in appropriate cases relieving the carrier of the risk of

violating the Shipping Act 1916 if the correction were made

without Commission approval Martini and Rossi S pa et ale v

Lykes Bros Steamship Co Inc 7 F M C 453 1962 In the
Martini and Rossi case as in this case the carrier charged an

excessive rate because of an inadvertence in filing the applicable
tariff aild the Commission authorized the refund of the excess

The granting of the requested relief will not result in discrimi

nation favoring complainant over other shippers for there were

no shipments of the same or similar commodities of others which
moved via respondent s vessels during the approximate period of

time that complainant s shipments moved The application is found

to comply with the requirements of Rule 6 b and the form of

application prescribed by Appendix II 5 of the Rules

Accordingly an order should be entered authorizing and direct

ing respondent to pay reparation to the complainant in the amount
of 14 09144 Interest will not be included because the concur

rence of complainant in the application to repay the above amount
is deemed to be a waiver of interest If repayment is not made

promptly complainant will have an adequate remedy for collection
of interest from the date of the order herein

7 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 263

UNITED NATIONS CHILDREN S FUND UNICEF

v

COLUMBUS LINE HAMBURG SUEDAMERIKANISCHE

DAMPFSCHIFFFAHRTS GESELLSCHAFr EGGERT AMSINCK

NOTICE OF EFFECTIVE DATE OF DECISION

AND ORDER AUTHORIZING REPAYMENT

No exceptions having been filed to the Intitial Decision of the

Examiner and the Commission having determined not to review
same notice is hereby given in accordance with Rule 13 d of the

Commission s Rules of Practice and Procedure that the Initial
Decision became the decision of the Commission on March 1 1963

It is ordered That the application of Columbus Line to repay
certain overcharges be and it i hereby granted

By the Commission March 1 1963

Signed THOMAS LISI

Secretary

7 F MC
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No 8C4

INTERNATIDNAL LATEX GdRPORATIQN

V

BULL INSULAR LINE IIHC

Rates chared on shiprnents of clathin from San Tuan Fuerta Rica ta

Baltirrtore Nfaryland found inapglicable Repratian awarde

Smue W Ec7nshcxw forcomplainan
Tahn Cunninghccm forrspordent

NITIALIECTSIDNiFAL ORDrN EXAMINER

This proceeding vriginated by complaint filed with he Federal
Maritime BQard 2 vn 3un I2 19 alleging in susanc t 1
that respondent is a camman carrier by water subjet tv the

Commissionsjurisdicivn undrthe provisians of thc Shipping
Ac 191 and ntercastal Shipping Ac 933 2 tha during
the period frvm une 15 15 to and incuding Jun 195

espondent transgarted nurnrous shipments floing for

compainant fram San uan PueroRictUniedSttesports
that respvndent billed complainan in the munt of 3f

637which camplainant paid and bre 4 that the said ship
ments consisted vf clthing bwere erroreously rateland

iled as shipments af iVirylilraPrductsardwere therefore

vvercharged in he amvuntfSSS9conEarryta theprvisons
o respvndents appiicable Tariff iJned States tlantic and

GufPuerto Ricv TariffIQmeward Freight TarffNa ad

contartthe pravisvns of th Shipping Acts The compiainan

This decision became the decisian af the Gnmmiasipn on Afarch 12 19SS Rules 1 di

and 18 h Fiules of Practice and Procedure 46 CFR 3ec 2124ZU122
s Predecessvr o theFederal Mar3tlme Cpmrnlasion

7 1lli
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also alleges that in addition tosaid overcharges the rates applied
on the shipmentS ihvolved were on Janusry 9 1957 and January
15 1958 respectively subjected to general increases of 15percent
and 12 percent on the respective datea and that said general
increases were unjustified and resulted in unjust and unreasonable
rates and charges for the services performed in violation of

Sections 16 and 18 of the Shipping Act 1916 and of the Inter

coastal Shipping Act 1933 The complaint further alleges that

by reason of the violations referred to complainant has been
injured in the amount of828809 plus the general percentage
increases as included in its freight payments of3666437 Repa
ration with interestis requested

On August 25 1959 respondent filed a motion to dismiss the
complaint on the ground that it was presented under the Inter

coasta Shipping Act 1933 and that reparation awards are su

thorized only in connection with proceedings under Section 22 of
the Shipping Act 1916 By order dated October 1 1959 the
Board found that the complaint had been properly filed pursuant
to Section 22 of the Shipping Act 1916 and denied the motion to
dismiss

On April 25 1962 respondent filed an answer to the complaint
denying all violations alleged in the complaint and alleged by
way of specific defense that the complaint was not filed with
the Board until July 20 1959 and insofar as it pertains to any
cause of action which accrued more than two years prior thereto
the complaint must be dismissed for want of jurisdiction In

this connection as before stated the eomplaint was filtd with the

Board on June 12 1959

Hearing was held by Examiner Arnold J Roth deceased on

June 29 1962 The shipments involved consisted of clothing
baby pants The tariff rate of 34 cents per cubic foot for cloth

ing dry goods should have been applied on the shipments from
June 15 1957 to December 30 1957 inclusive and 38 cents per
cubic foot should have been applied on the shipments from Janu

ary 20 2958 to June 16 1958 inclusive Instead the tariff filan
vinyl products rates of 44 cents and 49 cents respectively per
cubic foot were applied for the periods stated

Within the period involved June 15 1957 and June 16 1958
fortyfive shipments of clothing were made transported by re

spondent for complainant from Puerto Rico to Baltimore Mary
and Each shipment shows invoice number and date name of

7 FHC
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vessel nd ayaenumbrcubic fee rate nd aroun ehargeci
cvrrected ehaxge differenceketween rate chared and applicble
rate and ate he charge was paid by comglainant The over

charges as described resulted in vivlation of Sction of the

ntercaastal Shipping Act 1933 as amended ComIainan paid
nd bore al of said oyerchargsbetwnJune 24 1957 arad Jun

3 1955 inclusive and was hereby inured in the amount of

828849reprsenting the difference beweenhraes appied
and those that should have beeM pplid

Near the end of the hearing caunsel for respandent staed on

the rerd ha responden was satisfidfrmthe evidenc in the

proceeding that the prvduc shipped was in fact aby pants and
that respondent wa willing a make refund ofaerchrgson the
basis shown to bapplieable in the tariffpgeorecrd

Counsel forcamplinan withdrew the a1lgatians in the com

plaintcncernin he rate inereases tn view vf the Brds

decision in AtlunticGudfPuerto Rica GenerrlRate Incrercses
FMB14 96U aFgroing said increases Further on the

sis of respQndentswillingness trefund the avercharges cam

plaitant was wiliing ta waieintesf and to withdrw the

omplaint
The reard was cosed Qn the bass that t comgain a

rrerdd woudbe satisfd and that pon satisfaetion thereof
arquest woudbe sent fl he Cammission indicairg hforrn
in which satsfaction wasrrade arda request that the corrplaint
bwihdrawn flbioslyjurisdictian continraes uith he Cam
missioa until the cvmplaint has been satsfied

After the hearing in Novenkr92 respndent paid 234Q
an theoerchargsand as indicated by lettrof Tavember

1g2 rom complainarts Trafic 1VVIanager tv the President a
A Bul Compny he balanewastbe paid as folows

Secand Faymert I3ecembr13 1552 200D0
Third Payment Januazy14 1953 EU1f3Op
Faurth Fayment Felhruary 13 193 288i1

3n Tanuary 18 fi3 counse far camplainan by letter datd

Tanuary X7 963 adrised he Cvmznassian thatno payment on

the overchares involved had ben made sice theNvernber 19fi
payment of UUathoughruent demands had been mad
therfor Counsel in his said etter requests the Commission

to reacivate this praceedin confirm he lained overcharges and
vialaions alleged and arde full payment of he avercharge

7FMC
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fvrhwith in canfarmity with the applicabe tari and the Inter

cvastal Shipping Act 933 nJanuary 34 1963 the Presiding
Examiner wrote altter to respndent referring a the settlQ

ment agreemntand schedule of payments bevventhe prties
and advised espancen of cvmplainntsletter of January 17
19fi3iespondent was advised hatbvre aking action on car

plainantsrequst it would be desirable ta haea statement f

positionrm respnndent which shauld be furnished as son as

practicable and in any even within ten days xom date o said

tetterTnuary 30 1963 Na reply o said Iette has been reeived

7LTIMATECNCLUSIONS

LTpan consideration of he forgoing it is fvund and oncluded

that the ratsharged wreinaplicbl tha thapplicable rats

were 34 censand 38 cents respectiuely hat cvmplainan received

the shipments as described paid an bore thechrge theronwas

damagd thereby and is entitled to reparation in the surn o

8808 this being the balance due pursuanti to stipulaiQn and

agreement hereinbefore referred to An appraprite flrder should

he entered

MC
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FEDERAL MARITIME COMMISSION

No 864

INTERNATIONAL LATEX CORPORATION

v

BULL INSULAR LINE INC

NOTICE OF EFFECTIVE DATE OF DECISION AND REPARATION ORDER

No exceptions having been filed to the Initial Decision of the
Examiner and the Commission having determined not to review
same llotice is hereby given in accordance with Rule 13 d of the
Commission s Rules of Practice and Procedure that the Initial
Decision became the decision of the Commission on March 12
1963 The decision is hereby referred to and made a part hereof

It is ordered That respondent pay complainant the sum of
6 288 08 By the Commission March 12 1963

Signed THOMAS LISI

Secretary
SEAL

7 F M C
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Ihaul for a portion of the water transportation on shipments origi

nating in California and destined for Alaska hereinafter called

substituted service and that Alaska Freight s tariffs to the

extent they provide for such service should be stricken from the

Commission s files Alaska Freight answered that the complaint
fails to state a cause of action and that Puget Sound and others

have tariffs on file with the Commission providing for service sub

stantially similar to its own It moved for dismissal of the com

plaint on these and other grounds
In denying the motion to dismiss the Commission concluded

that the questions raised by the allegations and cross allegations
of the parties should be determined upon a record in which the

practices of both carriers in respect of substituted service were

reviewed It therefore initiated an investigation Docket 984 to

determine the extent to which these carriers transport goods by
means of land haul between ports on the West Coast and in

Alaska for which they publish rates as water carriers in tariffs

on file with the Commission and the lawfulness thereof under the

Shipping Act 1916 and the Intercoastal Shipping Act 1933 The

Commission s order made both Puget Sound and Alaska Freight
respondents and consolidated Dockets 974 and 984 1

In his initial decision the Examiner found lawful the substi

tuted service provision of Alaska Freights tariff hereinafter

described dismissed Puget Sound s complaint and discontinued

the investigation The principal exceptions to this decision are

taken by Puget Sound which contends basically that Alaska

Freight s tariff violates section 18 a of the Shipping Act and

section 2 of the Intercoastal Shipping Act because neither section
f authorizes the filing of rates for a through route combining land

and water carrier serviCe and because the tariff fails to comply
with the requirement of those sections for the filing of all rates

between points on the water carrier s own route These are in

essence the same arguments made to the Examiner We agree
with the findings and conclusions of the Examiner

FACTS

1 Both Puget Sound and Alaska Freight have filed tariffs with

the Commission as common carriers by tug and barge between

1 Alter the hearing in the consolidated proceeding the State of Alaska petitioned to inter

vene and was granted leave to do so for the purpose of tiling briefs and participating in

oral argument if held The State however did not file a brief or otherwise participate

7 F M C
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ports in the States of Washington and California and ports in the I
State of Alaska Neither carrier provides vessel service to all oj

the ports listed in its tariffs Alaska Freight generally calls at

Seattle vVashington and Anchorage Alaska Puget Sound gen

erally calls only at the ports of Seattle and Oakland and at Seward
Alaska Both carriers have substituted service rules in tariffs

on file with the Commission Basically they provide that when

the carrier does not make a vessel call at a port designated in thE

tariff it may arrange for shipment by land carrier between such
port and the port at which the vessel call will be made

2 At one time Alaska Freight made direct barge calls to the

San Francisco Bay area but stopped in the fall of 1959 due to the

then poor financial condition of the cOlllpany From then until

September 1961 it handled no cargo to or from the San Francisco

Bay area Its tariff since 1958 has provided for transportation in

part by land vehicle and in part by barge Its substituted service

rule as currently stated in its tariff FMC F No 1 Fourth Re

vised Page No 20 is as follows

Item No 105 The transportation to be furnished by the Company will con

sist in part of highway transportation by motor vehicle and in part of watel

transportation by unmanned barge without motive power to be towed by 2

towing vessel Carrier may at carrier s option substitute self propelled vessei
for barges on water portion and at carrier s option may substitute rail fOI
truck on land portion or any combination thereof

3 Since September 1961 Alaska Freight has booked cargo from

Oakland to Alaska and has handled an average of about 80 tons

of such cargo per week Cargo it handles from the San Franciscc

Bay area is moved by rail or truck to Seattle and thence by
Alaska Freight barges to Alaska These rail and motor carriers

are certificated by the Interstate Commerce Commission ane

Alaska Freight pays them their published tariff rates After de

ducting the cost to Alaska Freight for motor or rail transportatior
from Oakland to Seattle Alaska Freight receives less for thE

carriage of cargo which it books in Oakland than it does for thE

carriage of cargo which it books in Seattle both moving to thE

same Alaska destination

4 A typical Alaska Freight shipment under its substituted

service rule is as follows A shipment of 72 100 pounds of gro
ceries destined for Anchorage originated at Oakland California

It was received on behalf of Alaska Freight at a trucking termina

in Oakland and was then loaded onto rail cars and moved by rai

to Seattle where it was placed aboard Alaska Freight s barge
7 F M C
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IAlaska Freight then transported it to Anchorage Alaska Freight
was billed and it paid the rail freight charges at 73 cents per
hundred pounds In turn it assessed and collected freight charges
at its tariff rate of 2 88 per hundred pounds for groceries from
Oakland to Anchorage If the shipment had originated in Seattle
the water rate from Seattle to Anchorage would have been 2 75

per hundred pounds
5 Alaska Freight has the equipment to provide vessel calls in

California but lacks the freight to justify same It estimates that
movements of about 800 tons would be necessary in order to make

barge calls feasible If sufficient cargo were now offered in Cali
fornia Alaska Freight would make direct calls by barge and
consider cancelling the substituted service rule in its tariff Thus
it bases use of the rule upon economic considerations

6 Since 1960 Puget Sound has regularly operated vessels to
and from Oakland every two weeks In addition as cargo offer

ings have warranted it has operated vessels to Long Beach and
Stockton To cover those occasions when vessel service was not
warranted by the quantity of cargo available it included in its
tariffs provisions for land haul from Long Beach and Stockton
to Oakland Its tariffs also provided for land haul to Oakland
from Los Angeles San Francisco Crockett and Sacramento
These substituted service rules were as follows

Puget Sound Tariff FMC F No 2 Second Revised Page No 27
Item No 100

g Rates between Group 3 and points in Alaska named herein apply in con

nection with Willig Freight Lines between Group 3 points See Note and
carrier s terminal at Oakland California when nothandled to or from Group
3 points by Puget Sound Alaska Van Lines

Puget Sound Tariff FMC F No 3 Original Page No 5 Item
No 110

g Rates from Crockett Sacramento San Francisco and Stockton Califor
nia named herein apply in connection with Willig Freight Lines and Bay
Cities Transportation Company when not handled from these points by Puget
Sound Alaska Van Lines

h Rates from Long Beach and Los Angeles Harbor California named
herein apply in connection with Willig Freight Lines when not handled from
these points by Puget Sound Alaska Van Lines

7 Under its substituted service rule in Tariff FMC F No 2

Puget Sound accepted cargo in the Los Angeles area at the termi
nal of Willig Freight Lines located at Vernon California and
had Willig truck it to Oakland for loading aboard Puget Sound s

7 F M C
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service and the legislative history of the Act is silent on tl

specific problem here raised We have however had recent occ

sion to state that the primary purpose of section 2 is to achie

equality and uniformity in the treatment of shippers Mats
Navigation Company Container Freight Tariffs 7 F M C 4

1963 The language of the section say nothing abol

the types of service permissible under its requirements Whi

the section assumes that the rates filed will be rates for the coy

mon carriage of goods by water between points on the carrier

route it does not expressly prohibit the filing of rates whi

include a sub tituted mode of carriage over a portion of tI

route For the reasons herein stated we will not infer such

prohibition
A brief review of the history of substituted service under tl

Interstate Commerce Act reveals that the ICC allows the servil
under certain principles which appear to be of general applicabj
ity to interstate carriers subject to its jurisdiction While tl

substitution of one mode of transportation for anothl

is not a new practice 4 the first formal proceeding in which tJ

ICe considered the problems presented by substituted servil

appears to have been Substituted Freight Service 232 Le e 6
1939 a proceeding apparently prompted by the enactment l

Part II of the Interstate Commerce Act providing for the regul
tion of motor carriers The primary considerations in that ca

seem to have been with the impact of the certificate and tari

filing requIrements imposed upon the substitute carrier by tl
various provisions of the Interstate Commerce Act and with i

suring full disclosure of the details of the service both to the Ie

and to the shipping public The decision also made it clear th

a substituted service should not be used for the total transport
tion and that an all motor tariff must be filed where no actu
rail or water haul was performed

In the succeeding years the lee authorized various forms l

substituted service In addition to requiring that the substitu

carrier be certified for his mode of transportation Pacific Mot

Trucking Co ExtensionOregon 77 M C C 605 1958 the Ie

For example the ICC traces various forms of so called piggy back service backward 1

more than a century See Movement of Highway Trailers by Rail 293 I C C 93 94

1954
5Substituted Service on Livestock Chicago B O R Co 304 I C C 433 1958 substi

tion of truck for rail on carload movements General Commodities Between Chicago and N

York 306 I CC 243 1959substitution of rail for truck Puget Sound Truck Lines 111

Extenlioll SlIbltitllte Service 66 M CC 357 1956 truck for water

7 F M C
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consequently we have examined and disposed of them in the
manner above indicated Exceptions and proposed findings not

discussed in this report nor reflected in our findings have been

considered and found not justified An order wiII be entered dis

missing the complaint in Docket 974 and discontinuing the in

vestigation in Docket 984

7 F M C



562 FEDERAL MARITIME COMMISSION

FEDERAL MARITIME COMMISSION

No 974

PUGET SOUND TUG BARGE COMPANY

V

ALASKA FREIGHT LINES INC

No 984

CERTAIN TARIFF PRACTICES OF PUGET SOUND TUG

BARGE COMPANY AND ALASKA FREIGHT LINES INC

DISMISSAL OF COMPLAINT No 974 AND

DISCONTINUANCE OF PROCEEDING No 984

This consolidated proceeding having been duly heard and sub
mitted and the Commission having fully considered the matter

and having this date made and entered a report containing its

eonclusions and decision thereon which report is hereby referred
toand made apart hereof

It is ordered That Alaska Freight Lines Inc shall within 30

days from the date of service of this order amend its Tariff

FMC F No 1 to include in any provision authorizing the substi
tution of motor or rail haul for a portion of the water transporta
tion the name of the carrier or carriers which may be substituted
for the vessels or barges of Alaska Freight and the points on its

route between which such substituted carrier or carriers may be
used
It is further ordered That the complaint in No 974 be and it

is hereby dismissed and the proceeding in No 984 be and it is

hereby discontinued

By the Commission March 26 1963

Signed THOMAS LISI

Secretary

1 F M C
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No 881

GENERAL INCREASES IN ALASKAN RATES AND CHARGES

Decided April 30 1963

Elates fares and charges of Alaska Steamship Company for the transporta
tion of property by water in interstate commerce between Pacific Coast
ports of the United States and ports in the State of Alaska and also
between ports within Alaska as increased found to be just reasonable
and lawful

Elates fares and charges of Puget Sound Alaska Van Lines Inc Alaska
Northern Express Inc Alaska Freight Lines Inc and Garrison Fast
Freight Division of Consolidated Freightways Inc for the transporta
tion of property by water in interstate commerce between Pacific Coast
ports of the United States and ports in the State of Alaska as increased
remanded to Examiner for the taking of further evidence

Stanley B Long Arthur G Grunke Ira L Ewers and John
7obert Ewers for Alaska Steamship Company Alan F Wohlstet
er and Ernest Land for Alaska Northern Express Inc and
klaska Freight Lines Inc and Mark P Schlefer and Odell

Cominers for Puget SoundAlaska Van Lines Inc respondents
Malcolm D Miller J H Macomber Jr John Regan and Clar

mce J Koontz for Administrator of General Services Martin L

Friedman Ralph Moody Douglas Gregg and Seymour S Berdon
or the State of Alaska Calhoun Edward Jacobson and Richard
9 Gantz for Port of Anchorage Alaska J D Paul for Seattle
Craflic Association H E Franklin Jr for Tacoma Chamber of

ommerce Frank S Clay for Portland Freight Traffic Associa

ion Fred H Tolan for Northwest Fisheries Association North
west Fish Traffic Committee and Association of Pacific Fisher

es George W Brooks and Charles Morton for International

Woodworkers of America AFLCIO and International Brother

iood of Pulp Sulphite and PaperMill Workers AFLCIO Ed

7 FMC
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ward M Taber for Chase Brass Copper Company Incorporated
and Omar O Victor for the United States Smelting Refining and

Mining Company Interveners

Robert J Blackwell Robert B Hood Jr and Edward Schmel

tzer Hearing Counsel

Arnold J Roth Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAKEM Chairman ASHTON C BARRETT Vice Chair

man JOHN HARLLEE JOHN S PATTERSON JAMES V DAY Com

missioners

BY THE COMMISSION

This is an investigation to determine the lawfulness of in

creased rates fares and charges for the transportation of cargo

by water in interstate commerce between Pacific Coast ports of

the United States and ports in the State of Alaska and also be

tween ports within Alaska
Alaska Steamship Company Alaska Steam filed on Decem

ber 9 1959 to become effective January 10 1960 revised tariff

schedules setting forth increased rates and charges The new

rates and charges generally amounted to an increase of 10 over

those previously filed Coastwise Line Coastwise applied on

December 18 1959 for permission to file on less than 30 days no

tice revised tariff schedules to become effective January 10

1960 setting forth increased rates and charges Coastwises new

rates and charges also amounted to an increase of 10 Such

permission was granted on January 4 1960 Garrison Fast

Freight Division of Consolidated Freightways Inc Garrison
filed on December 28 1959 effective January 27 1960 revised
tariff schedules setting forth increased rates and charges

amounting to increases of approximately 53 and 7951e
The Federal Maritime Board Board our predecessor upon

its own initiative and upon a hearing concerning the lawfulness
of such rates charges rules regulations and practices named
Alaska Steamship Company Coastwise and Garrison respond
ents therein

Alaska Northern Express Inc Alaska Northern filed revised
tariff schedules on February 1 1960 effective March 2 1960 and

on March 1 1960 was made a respondent in the investigation
Puget Sound Alaska Van Lines Inc PSAVL Puget Sound

Tug and Barge Co filed on December 15 1959 effective Decem

ber 25 1959 its first tariff schedules Tariff No 1 FMBFNo 1

7 FMC
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covering freight rates for transportation between Pacific Coast

ports on the one hand and ports and points in Alaska on the other

No order of investigation was entered prior to the effective date

of the PSAVL tariffs PSAVL by order served May 19 1960 was

made a respondent in the investigation PSAVLsnew tariffs

named rates at a level generally the same as those under investi

gation and were at such levels on the date of the first order in

this investigation
Petitions to intervene were granted to the State of Alaska

Alaska the United States of America by the Administrator of
General Services General Services representing the executive

agencies of the Government except the Department of Defense
United States Smelting Refining and Mining Company the Port

of Anchorage Alaska International Brotherhood of Pulp Sul

phite and PaperMillWorkers AFJrCIO acting jointly Chase

Brass Copper Company Incorporated Tacoma Chamber of

Commerce Portland Freight Association Seattle Traffic Asso

ciation Northwest Fisheries Association Northwest Fish Traffic

Committee and the Association of Pacific Fisheries

At the time of the prehearing conference before an Examiner

on March 2 1960 it was announced by the presiding Examiner
on the basis of correspondence with him that Coastwise would

not participate because it had recently withdrawn its services

from the trade After prehearing conference Alaska Northern

acquired the stock of Alaska Freight Lines Inc Alaska Freight
which thereafter adopted Alaska Northerns tariff schedules and

assumed Alaska Northernsposition as a respondent in the inves

tigation Hereinafter the term Freight Lines will be used to

designate the operations of these carriers Garrison did not par

ticipate in the proceedings
After hearing Examiner Roth issued an initialdecision in which

he found that

1 The increased rates of Alaska Steam Coastwise Garrison
and Freight Lines named in tariff schedules specified in the or

ders entered herein have not been shown to be just and reason

able for the future An order should be entered requiring cancel

lation of the tariff schedules naming the increased rates under

investigation and discontinuing the proceeding as to these
respondents

2 The increased rates as specified are not shown to have been

unjust unreasonable or otherwise unlawful during the pendency
7 FMC
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of this proceeding The provisions of the orders instituting this

investigation that respondents shall keep account of all freight
moneys received by reason of the increased rates and make re

fund of any increased charges in excess of those determined to
be just reasonable and otherwise lawful should be vacated and
set aside as unjustified on the record

3 The rates of Van Lines are unjust and unreasonable for the

future to the extent that they exceed the rates maintained

by Alaska Steam on January 9 1960 but are not shown to have

been unjust unreasonable or otherwise unlawful for the past An
order should be entered requiring this respondent to cease and
desist from continued maintenance of the rates found unlawful
for the future

4 Individual rates of the respondents to the extent assailed
have not been shown to have been or to be unjust unreasonable
or otherwise unlawful except as specified above

Oral Argument was held upon exceptions to the initial decision
of the Examiner

Alaska which achieved statehood on January 3 1959 occupies
a vast area of 586400 square miles and is sparsely populated To
tal population in 1960 including military personnel stationed in
Alaska and their dependents was about 225000 most of whom
except in the Fairbanks area are concentrated in the coastal
areas Anchorage the largest city has a population of about 44
200 with about 40300 additional living within30 miles Fairbanks
is about half the size of Anchorage and the remaining cities

range downward in size from Ketchikan and Juneau the capital
with populations of about 11000 and 10000 respectively Gener

ally the various coastal areas are not connected by highway or

rail and the State is therefore largely dependent upon transpor
tation by water or air The Alaskan coastline is about 26000
miles long and service to the widely scattered small population
centers located along this coastline is thus difficult and expensive

Prior proceedings have referred to the difficulties and hazards
inherent in providing water transportation service in the Alaskan

trade There is an exceptionally large number of small ports to
be served In 1959 for example Alaska Steamsvessels made 736
calls at 64 different ports However only about 13 of the ports

s See Alaskan Rate Investigation I USSB 1 1919 Alaskan Rates 2 USMC 558

1941 Alaskan Rate Investigation No S 8 USMC48 1948 General Increases in Alaskan
Rates and Charges 5 FMH488 1958

7 FMC
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ire served regularly the year round the remainder being served

nly during the summer months or during the salmon season

argo movement in the trade is highly seasonal and severely un

alanced Of the total cargo handled by Alaska Steam in 1958 and

L959 only 237percent moved southbound and Freight Lines es

imates that its southbound cargo is only about 14 percent of

Zorthbound cargo In the same years 74 percent and 72 percent

respectively of the cargo of Alaska Steam moved in the period
AprilOctober inclusive with the peak movements occuring in

he months of June July August and September At the small

orts berthing accommodations are poor making operations
ostly There are navigational hazards because of ice wind fog
shoals and strong tides in narrow passages but there is no indi

ation in the record of recent casualties due to these causes and

in any event the navigational risks are diminished by the use of

modern navigational aids such as radar which have been added

to the vessels and claimed as assets devoted to the trade and the

risks are covered by insurance the cost of which is charged to the

trade It is contended that perhaps the most serious problem of
the regulated carriers in the trade arises from the fact that any

carrier may enter or leave the trade at will giving rise to so

calledhitandrun competition and from the fact that in the

case of large blocks of cargo moving to particular areas shippers
tend to resort to the use of tug and barge operators under

contract More than 130 carriers have at one time or another
been engaged in the trade and have subsequently failed or with

drawn as in the case of Coastwise as indicated above

Alaska Steam is the only carrier serving all areas of Alaska
and together with its predecessors Alaska Steam has provided
such service continuously for 65 years It is the only respondent
which presented comprehensive evidence in support of its rates

under investigation It operates a fleet of 14 vessels consisting
of 7 owned Liberty type vessels 2 of which were acquired in 1959

4 owned C1MAV1type vessels and 3 C1MAV1vessels char

tered from the Maritime Administration the latter of which are

utilized principally during the peak season and remain under

charter in an offhire status when laid up during the off season

Alaska Steam being responsible for all layup and maintenance

expenses A fourth C1MAV1vessel previously chartered by
Alaska Steam was unused and in layup status from September
18 1958 to November 19 1959 and was returned to the Maritime

7 FMC
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Garrison is a nonvessel owning common carrier
2 in the Alas

kan trade The cargo handled by it is entirely containerized it
cargo vans owned by Arctic Terminals Inc and the water serv
ice between Seattle and Alaska is provided by Alaska Steam pur
suant to Agreement No 8173 as amended approved by the Board
under section 15 of the Shipping Act 1916 46USC814 The rates
of Garrison concurred in by Alaska Steam apply between Seat
tle and ports and interior points in the rail belt of Alaska and in
clude pickup and delivery Interior transportation in Alaska is
provided by motor vehicle or by the Alaska Railroad Little evi

dence was presented concerning the operations of Garrison and
no evidence in justification of its rates under investigation was
presented Revenues of Garrison amounting to 15227056 re
ceived during the period January 1 1957 through March 1960

were distributed under a division arrangement with4838755 or
3178 percent going to AIaska Steam 333765 or 219 percent to
Terminal Company2075297 or 1368 percent to the Alaska Rail
road2090782 or 1373 percent to Arctic Terminals Inc5676
911 or 3728 percent to Garrison and the remainder to Valdez
Dock Co and to Garrison to cover cargo insurance The amount

to Arctic Terminals Inc apparently covers the rental of contain
ers and associated equipment and does not appear on the records
of any respondent as an expense In 1958 and 1959 Alaska Steam
received1258854 and2027280 respectively as its share of
Garrison revenues from northbound and southbound military and
commercial cargo Effective January 10 1960 the divisions to
Alaska Steam were substantially increased the increases ranging
from 16 percent on fresh meats to 45 percent on numerous cate
gories of general dry cargo

Freight Lines provides a twiceweekly barge and van service
between Seattle and Alaskan ports in the rail belt area One

weekly sailing calls at Anchorage except that in the winter when
the Anchorage port is inaccessible the call is made at Seward

The other weekly sailing calls the year around at Valdez In ad

dition a new service was inaugurated between Portland Oregon
and Anchorage and one sailing was held in this service prior to
the hearing utilizing chartered space on a barge otherwise op
erating in private carriage Regular monthly service will be of
fered at Portland if the operation is financially and operationally
successful Freight Lines made no direct showing in justification

See Common Carriers by WaterSutra of Express Companies Track Lines and Other
NonVessel Carriers 6FMB 848 1981

FIC
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of its rates under investigation However witnesses and operat
ing data were made available to Hearing Counsel through whose

presentation the evidence of record was submitted As in the case

of Garrison the rates of Freight Lines apply between continen
tal ports and ports at interior points in the Alaskan rail belt area
and include pickup and delivery Transportation within Alaska
is provided generally by motor vehicle except that when Alaska

highways are closed to truck movement piggyback service of the
Alaska Railroad is utilized Freight Lines is presently owned

principally by persons engaged in construction or other busi
nesses in Alaska who utilize that carrier for their shipments
whenever feasible

PSAVL provides a weekly barge and van service between Seat
tle and Seward and twicemonthly sailings between San Fran
cisco and Seward with calls at Whittier for military cargo as re

quired It is a whollyownedsibsidiary of Puget Sound Tug and

Barge Company a contract carrier in the Alaskan trade and a

common carrier in the intercoastal trade between California and
Pacific Northwest ports which in turn is jointly owned by Drum
mond Lighterage Company and Cary Davis Tug and Barge Com

pany PSAVL did not participate voluntarily in the proceeding
and the evidence of record concerning its operations was secured

by means of a subpena daces tecum issued by the presiding Ex
aminer Between April 1958 and January 1960 Puget Sound Tug
and Barge Company as contract carrier provided transportation
for the cargoes of Coastwise Line originated in California and des
tined to Alaska which were transshipped at Seattle presumably
in lieu of the interchange arrangement between Coastwise Line
and Alaska Steam discussed in General Increases in Alaska Rates
and Charges supra at pages 4889

The last prior general rate increase in the Alaska trade of 15

percent became effective in full in April 1958 and was found just
and reasonable by the Federal Maritime Board in General In
creases in Alaska Rates and Charges supra The respondents
do not rely upon any particular cost increases occurring since that
time in justification of the increased rates here involved Alaska
Steam shows that longshore wages have increased 115 percent
at Pacific Coast ports and 61 percent nt Alaskan ports On the
other hand costs for standard bunker fuel oil decreased from 325
per barrel in June 1957 to 240 in March 1959 and to2375 in
December 1959 and costs for PS 300 fuel oil decreased from

305 per barrel to29925 in December 1959

7 FMC
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Table I below shows the total cargo
3 carried by Alaska Steam

in the Alaskan trade in the years 19551959 and that projected by
it for 1960 and the number of vessel voyages completed or pro

jected during the same period

TABLEICargo and Voyages of Alaska Steam

Projected
1955 1956 1957 1958 1959 1960

Cargo 514301 532214 481411 482202 461000 472392

Voyages 173 169 161 163 176 184

Table II below shows a breakdown of the 1958 and 1959 cargo

carryings of Alaska Steam by direction and by type of cargo

TABLEIICargo of Alaska Steam by Direction

Northbound Intermediate Southbound

1958 1959 1958 1959 1958 1959

Commercial 264108
Military 74562
Mail 5739

Totals 344409 364867 6946 3898 130847 92235

Table III below shows the latest information of record concern

ing the northbound and southbound carryings of Alaska Steam

during the first 7 months of 1960 as compared with the same pe

riod in 1959 The Garrison cargo listed reflects the commercial

cargo handled by that carrier and transported by water by Alaska

Steam under the arrangement referred to above and also the car

go handled in the same fashion by Garrison for agencies of the

Department of Defense under military tender rates The final

hearing session in the proceeding was concluded on December 6
1960

In the periods shown in Table III interport Alaskan cargo was

relatively stable but insignificant being 2280 tons in 1959 and 2

087 tons in 1960 Total tonnage handled in the first 7 months was

232832 tons in 1959 and 258898 tons in 1960 reflecting a 111

percent increase in 1960 over 1959 as compared with the 25per

cent increase for the full year 1960 projected by Alaska Steam as

shown in Table I

In this report cargo tonnage is shown in payable tons ie tons as freighted on a weight

or measurement ton basis

278090 6933 3889 114215 76875

79780 15663 14268

6997 13 9 969 1092
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TABLEIIIAlaska Steam Tonnage First 7 Months of 1959 and 1960

NORTHBOUND SOUTHBOUND
1959 1960 1959 1960

Commercial 140501 153507 17011 19359
Garrison 28789 30426 1795 1367
Military 32542 35801 5778 11017
Mail 3630 4548 506 786

Totals 205462 224282 25090 32529

DISCUSSION

The Examiner rejected Alaska Steams cargo projection of 472
392 tons for the year 1960 concluding that Alaska Steam carry

ings would amount to 511000 tons or some 38600 tons more than

projected by it Alaska Steam excepted to the Examinerscon

clusions

In rejecting Alaska Steams projection the Examiner pointed
out that Tables II and III indicate an increasing trend in Alaska
Steams northbound carryings and that during the first 7 months
of 1960 Alaska Steams total cargo increased by 29153 tons over

the same period in 1959 or about 25times the amount of increase

predicted by Alaska Steam for the entire year The Examiner
found that the tonnages of commercial and military cargo for the
first 7 months of 1960 exceeded those of the same period in 1959
by 126 and then projected this rate of increase over the fullyear
and arrived at a total of 519086 tons or 46694 tons more

than projected by Alaska Steam and 59IS6 tons more than car

ried by Alaska Steam in 1959 However taking intoconsiderationcertain factors and allowing for competition the Examiner

projected Alaska Steams 1960 tonnage at about 511000 tons or

38600 tons more than the increase projected by Alaska Steam
While the Examiner may have been correct in his projection for
the year 1960 certain facts in the record show that 1960 was to be
a better than average year for cargo carryings in the Alaskan
trade These factors are

1 A prediction was made that there would be an exceptionally
large salmon pack in Bristol Bay based on evidence them avail
able as of August 1 1960 at the time of the hearing there was evi
dence that in southeastern Alaska the salmon run in 1960 was the
lowest since records had been kept but in other areas averages
were well up including Bristol Bay where a large increase was

shownanincrease of 17967 revenue tons as of July 27 1960
and
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2 A large movement of MSTS cargo during thq summer and

fall of 1960 after the Navy withdrew three ships from service in

the Alaskan trade In the Bristol Bay area if the salmon pack
was as large as it appeared it might be in July 1960 it could be
surmised that the added local income would create a demand for

merchandise to be shipped northbound which would also increase

1960 carryings
The above would create a temporary increase for 1960 which

we do not believe represents a steady level of carryings for the

future

In Docket No 828 it was shown that Alaska Steamsrevenue

tons carried fluctuated but declined generally from 690626 rev

enue tons in 1949 with the exception of a peak year in 1951 result

ing from the Korean War The first year shown in this record

was 1955 when 514301 tons were carried In 1958 482202 tons

were carried and in 1959 461000 tons were carried For 1960 re

spondent projected 472392 tons The evidence in the record pointsa
to the fact that while the population and economy of Alaska might
be increasing somewhat participation by Alaska Steam in Com

merce is not A variety of inhibiting factors was shown in the

record

1 Competition by water carriers with different forms of trans

portation ie barge transportation is increasing

2 MSTScargo would decrease as a result of decreased mil

itary activity

3 The Fairbanks area was actively trying to divert parcel mail

deliveries to trucks causing a probable loss of this cargo in the

future

4 The use of highway motor carriers would increase

5 Construction material carryings in connection with the de

fense early warning system line had been completed
6 There has been some direct importation into the Anchorage

area from foreign countries of steel pipe and building materials

and

7 No industrial expansion was foreseen in Ketchikan

8 Generally conditions in the trade are changing and it is not

possible to see clearly any expanding factors as far as Alaska

Steams service is concerned although some offsetting factors

in favor of respondent were shown
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However certainoffsetting factors are present
1 Service has been improved by Alaska Steam through the ad

dition of voyages which however have increased expenses with

no corresponding increase in cargo

2 Alaska Steam has started some container service which

promises economies in operations
Thus on the basis of the entire record before us we find that the

projection of Alaska Steam of 472392 tons more closely approxi
mates the reasonably expectable level of future carryings than

does the Examinersprojection restricted as it was to the single
better than average year 1960 Accordingly we will base our de

terminations on cargo carryings by Alaska Steam of 472392 tons

Table IV below shows the result of its operation in the Alaskan

trade claimed by Alaska Steam for the years 1958 and 1959 and

the constructed results for 1960

TABLEIVOperating Results Claimed by Alaska Steam

1958 1959 1960

Constructed

Revenues 15718157 16185665 17673521
Expenses 14848824 15992656 17140098

Net before Income Tax 869333 193009 533423
Estimated Income Tax 452053 100365 277380

Net after Tax 417280 92644 256043

The revenues projected for the year 1960 include actual reve

nues for the first 5 months of the year estimated revenues based

upon the cargo projection for the last 7 months of the year and

1253533 attributable to the rate increase here involved as ap

plied to commercial cargo which became effective on January
10 1960 Expenses for that year are based upon actual expenses

for the first 5 months actual expenses for the last 7 months of

1959 adjusted to include expenses of557107 for 6 additional voy

ages required during the last 7 months of 1960 to bring the total

voyages up to the 184 projected for the year and also adjusted to
reflect for the last 7 months of 1960 increased costs of 304071
due to crew and stevedoring wage increases not reflected in the

1959 figures and constructive increases added to reflect for the

full year 1960 wage and other cost increases occurring or expected
to occur during the year

The Examiner at the outset disallowed interest on vessel mort

gages in the amounts of 31582 in 1958 and 33070 in 1959 and

no exception was taken to this action withwhich we agree
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The Examiner disallowed as operating expense deposits in the

Skinner Trust of 39620 in 1958 and 10500 in 1959 The Trust

was shown to be a depositary of charitable donations by the affili

ated companies in the Skinner holding company system and recipi
ents of donations therefrom are all recognized objects of chari
table contributions Since charitable donations have been

recognized as justified if for the public good as these are we

will recognize expenses for charity as eligible expenses charge
able to the shipping public and allowable for ratemaking pur
poses The Examinersexclusion of expenses for contributions

is reversed

The Examiner allowed expenses for unfunded liability portions
of payments into the Skinner Pension Fund Reserve amortizable

over a period of ten years Payments by Alaska Steam for such
costs were 94784 in 1958 and 70900 in 1959 Pension payments
are in the nature of wages and constitute a present benefit to em

ployees and the use of a tenyear period of amortization for com

putation of unfunded liability being allowed for tax purposes
seems to us to be a reasonable exercise of managements discre
tion The exception to the allowance of this expense is rejected

The Examiner allowed certain inactive vessel expenses incur
red because of the need to layup some ships during the winter
months when activity in the Alaskan service is diminished or of
the need to take ships out of Alaska service for other reasons
and also made pro rata allocations of inactive vessel expense to
charter service in recognition of the fact that the ships were char

tered to others when not used in Alaska service The Examiner
reduced expenses by disallowing3312 in 1958 and8479 in 1959

We do not agree that charter service should bear part of inac
tive vessel expenses and the Examiners reduction of vessel lay
up expense on this account is reversed We recognize that by
chartering its vessels as charters became available during the off

season Alaska Steam has thereby reduced the inactive vessel ex

pense which would otherwise have accrued To further reduce

the remaining inactive vessel expense by an allocation to the char

ter operations does not appear to us to be either appropriate nor

in accordance with sound accounting practice

The Examiner allowed inactive vessel expenses for the Pali
sana from September 18 1958 to December 31 1958 in the amount
of7359 but disallowed such expenses from January 1 1959 to
November 19 1959 in the amount of 24313 because in 1959 the
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ship was not used or useful in the Alaskan trade In March 1959

two ships the Nenana and Talkeetna were purchased to supplant
the Palisana The layup expense however is a nonrecurring
one and its inclusion in predicting Alaska Steamsresults under

the increased rates would unduly distort such results

Certain other preinaugural expenses for the same two newly
acquired ships were incurred in early 1959 in the amount of 117
477 for expenses required to fit them for the Alaskan service The

Examiner disallowed preinaugural expenses on the ground that

they were capital costs rather than expenses Alaska Steam how

ever distinguished between its capital costs of 24325 and the

balance which was described as for maintenance and repair work

There was no evidence to show the work was not maintenance

and repair The Examiner simply relied on the fact that work

was done before the ships were put in service as a basis for clas

sifying the expenses as capital costs It is not proper to convert

iaintenance and repair work into capital improvements just be

cause the work was done before putting the ships into service and

for the purpose of making them suitable for Alaskan service

More evidence than the timing and purpose of the work

was needed but not supplied by those urging the contrary The

exceptions to the Examinersexclusion of this amount is

sustained

The Examiner also allowed inactive vessel expenses for the

Coastal Monarch of8736 in 1958 and 23195 in 1959 The win

ter layup in 1958 is a normal incident of the trade and the inactive

status of the ship in 1959 was caused by declines in cargo handled
and we agree that the allowance of expenses was proper

Exception was taken to the Examinersallowance of an ex

pense of 20000 to replenish the reserve for redelivery expenses
which had been depleted by about 18400 to defray redelivery

expenses for the Palisana Since the redelivery expense would be

allowable there is no abuse of discretion in first using reserve

funds and then later restoring funds to the reserve which were

used for this purpose The exception to the Examinersaction is

rejected

Depreciation expense was claimed on the basis of a20year life

for all ships in Alaska Steamsfleet except the Nenana and the

Talkeetna to which a 25year life was assigned We agree with

the Examiner that the vessels owned by Alaska Steam have been

extensively modified to fit them for the Alaskan trade and ae
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cordingly are not ordinarily adaptable for use in other trades
without reconversion They are United States Maritime Commis
sionbuilt ships which are durable according to the testimony of
Alaska Steams expert witness on ship valuation and vessel re

production costs and which with proper maintenance will sail
for as much as 30 years Alaska Steam provides for regu
lar maintenance and repair of its vessels the cost of which is

charged to the Alaskan trade Despite the fact that most of the
vessels were built in 1944 and are nearing the end of a 20year
life the record is devoid of any indication that vessel replace
ment is contemplated by Alaska Steam in the foreseeable future
Since 1951 capitalized improvements costing 876974 have been
added to the vessels many of them required for the container
ized service and a number of these were made in 1958 and 1959
which would on the basis of a20year vessel life be depreciated
over short periods ranging from 36 to 60 months Alaska Steam
has assigned to the vessels salvage values which appear to rep
resent minimum scrap values and in some instances no salvage
values whatever an indication that it intends to utilize its vessels
for the fullest term possible In the case of the Nenana and Tal

keetna Alaska Steam is already taking depreciation on a 25

year life and the record discloses no reason why similar depre
ciation practices should not be followed with respect to the
remainder of the fleet

Depreciation accounting is a system of accounting which aims
to distribute the cost or other basic value of tangible capital as

sets less salvage over the estimated useful life of the unit in a

systematic and rational manner The predictions of estimated
use life of the assets must meet the controlling test of experience
otherwise the amounts charged to operating expenses for depre
ciation are excessive and to that extent users of the regulated
service are required to provide in effect capital contributions
rather than amounts representing the consumption of capital on

a cost basis It is clear on this record that the minimum vessel

life reasonably attributable to the fleet of Alaska Steam is 25

years Accordingly the adjustments to Alaska Steams deprecia
tion charges contended for by the State of Alaska as stated above
are necessary Allocation of a portion of depreciation expenses
to offshore charter services is proper as a part of the cost of such

services
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In 1958 Alaska Steam as a carrier in the Alaskan trade partic
ipated in a joint venture to provide transportation service for the

Department of Defense between points in California and Washing
ton and certain isolated points in Alaska for the purpose of sup
plying defense installations The transportation services neces

sary included a combination of land water and barge services

which could not have been supplied by any one of the joint ven

turers individually Alaska Steam credited to the Alaskan trade
for that year revenues equal to the normal tariff charges on the
items handled by it but failed to credit to the trade 138036 of
additional profits earned under the joint venture

Profits from the unregulated noncommon carrier service in
a joint venture contract operations are not a recurring item in

Alaska SS Cos operation While some days are devoted each

year to this socalled offshore service principally in connection

with the Department of Defense shipments the periods each year
are quite variable and the amount of revenue unpredictable In

clusion of such amounts as are profits or losses would distort

common carrier tariff income in the revenue projections by such

unrelated operations in noncommon carrier services hence the

130000 figure used by the Examiner will not be included in our

revenue projections nor credited to respondents revenues The

exception to the Examiners inclusion of such profits is sustained

The Examiner excluded from 1958 and 1959 revenue experience
used in his projection for 1960 amounts received by Alaska Steam

from insurers representing amounts due in excess of actual ex

penses incurred in repairing the Coastal Monarch from fire dam

age The exclusion was proper since this too is anonrecurring
item the inclusion of which would distort results designed to

project as near normal a year as possible for rate purposes

The Examiner in line with our decision in Atlantic Gulf
Puerto Rico General Rate Increase 7 FMC 87 1962 credited

to the regulated trade profits realized from terminal and manage
ment operations performed by affiliates of Alaska Steam The ex

ception to this action is rejected
With regard to profits of affiliates we have established the prin

ciple of protecting the shipping public from the siphoningoff of

revenues by affiliates of the regulated carrier Pacific Coast
Hawaii and AtlanticGulfHawaii General Increases in Rates
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7FMC 260 1962 This principle exists without regard to the

claimed reasonableness of the charges because the usual buyer
seller conflict does not operate freely where closely related com

panies deal with each other Gains to one side of the buyerseller

equation are necessarily reflected in losses to the other before a

contract is closed in the usual negotiation Concessions of inter

est between the parties are necessary here and there in reaching
a contract but where the parties are subject to common control

or one dominates the other by effective control through legal
affiliation the negotiation is distorted so as to require unnecessary

concessions by one side to the other The resulting price serves

as a poor measure of value for use as a factor in deciding on the

reasonableness or justness of rates The contract in question
with Alaska Terminal is a perfect example of such distorted bar

gaining and of the reason for the principle Alaska Steam rea

sonably assured of its cost from approved rates has made gener

ous concessions to Alaska Terminal by negotiating a costplus
contract Charges are not fixed but are based on costs and the

contract contains escalation clauseswhich cause an assured profit
at shippers expense regardless of changes in costs to Alaska

Terminal Any profit goes to the Skinner Corp which effectively
controls both the bargaining parties The leases of office space
and wharf and other property from Arctic Terminals and Ketchi

kan Wharf Co also affiliates of Alaska Steam are subject to simi

lar infirmities The ascertainable profits of 107211 after taxes

derived by Alaska Steams affiliate under the Skinner Corporation
holding company Alaska Terminal and Ketchikan will be added

to revenues by a credit to Alaska Steamsnet profit after taxes

As a result of the foregoing we have found the estimates

of Alaska Steam as to its 1960 revenues based on projected cargo

carryings at the proposed new rates are reliable and probative
After making no additions to revenues for joint venture profits
and disregarding the Examiners additional traffic projections
as not supported by the record the amount of such estimated rev

enue is found to be17673521
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Revenue 17673521
Voyage Expense 14507060

Net 3166461

Administrative and General Expense 1648465
Depreciation 363644
Inactive Vessel Expense 402684

Total 2414793

Net Income before Federal Income Tax 751668
Federal Income Tax 385367

Net Income after Income Tax 366301
Profits of Related Companies 107211

Net Income 473512

Alaska Steam claims21130417 as a rate base as of December

31 1959 the approximate date upon which the rate increases here

involved became effective consisting of8991862 for owned and

chartered vessels valued at the average of net book value and re

production cost depreciated1020693 as the fair value of other
owned property and equipment having a net book value of 306
8271072893 representing the net book value of container vans

and associated equipment owned by the Alaska Railroad used in
the service of Alaska Steam and onehalf of the net book value
of similar equipment owned by Arctic Terminals Inc 508059
as the fair value of terminal equipment owned by Terminal Com

pany of which the net book value is 1061935410117 as the fair

value of the pier and equipment owned by the Port of Seattle and
leased by Terminal Company having a net value on the books of
the Port of Seattle of25447833331226 as working capital
computed on the basis recognized by the United States Maritime
Commission in Alaskan Rates 2USMC558 5667 639 6446
and 795567 as going concern value representing 10 percent of the

claimed value ofowned assets

In Atlantic GulfPuerto Rico General Increases in Rates and

Charges 7 FMC 87 1962 we held with respect to com

mon carriers by water in interstate commerce as defined in the

first section of the Act operating between the United States and
Puerto Rico a that the cost of property used but not owned by
the carriers should not be included in the rate base b that we

would utilize the prudent investment standard to determine the

fair value of property being devoted to the service of the public
in the domestic offshore trades and c that working capital
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should be an amount approximately equal to one round average
voyage expense of each ship in the serviee The facts here re

garding the Alaska trade are so similar to those in the Puerto Rico
trade as to justify following these principles and applying them to
Alaska Steam Both trades involve regularly scheduled steamship
service from the mainland of the United States to nearby areas
served by unsubsidized ships of U S registry engaged in ocean
transportation The Alaska service is more seasonal requires
some irregular service to manyports in outlying areas of Alaska
and is more hazardous in many respects than Puerto Rico serv
ice but respondentslong experience in the trade has enabled it
to provide a relatively stabilized service with an established nu
cleus of owned property devoted to the trade Its many years of
experience have enabled Alaska Steam to adjust its rates and in
surance coverages to the risks involved The differences are not

sufficient to justify different treatment of the valuation of the

rate base property The Hawaii trade is also similar and we

have applied such a test to carriers in that trade too Pacific
CoastHawaii and AtlanticGulfHawaii General Increases in

Rates 7 FMC 260 1962 The respondent has a sub

stantial investment in assets which it owns and which are used
and useful in providing service to the shipping public and on

which respondent is entitled to earn a just reasonable return Only
owned property will be considered for inclusion in the rate base
and the claimed going concern value will be excluded Ex

penses in the form of rent or charter hire of ships are allowable
charges to shippers for non owned property but shippers should
not in addition pay for a return on such property where no in
vestment is at stake Going concern value is value built up by
developmental outlays charged to operating expenses and paid
for by previous shippers over the developmental years To grant
seasoned companies such as respondent a right to continue earn
ing a return on going concern value as though it were an existing
investment is an unfair form of double charging against shippers
The working capital rule of the Puerto Rico case is equally ap
plicable We have established as the measure of what a regu
lated carrier is entitled to for working capital in the rate base an
amount equal to one round average voyage expense of each ship
in the service Such a measure has been found to provide ade
quate amounts to meet the need which arises from the time lag
between payment by carriers of expenses and receipt of payment
for services in respect of which the services are incurred In a
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regulated business such as respondents where rate increases can

lag behind cost increases or where existing rates must provide
for temporarily unprofitable operations the need to provide a

substantial reserve exists Other factors affecting this general
ized measure of judgment are the rate of working capital turn

over the seasonality of the business which here is extreme and
the credit terms on which service is rendered Accounts receiv
able of respondent in 1959 were over half its current assets It is
noted that Alaska Steam had a December 31 1959 working capi
tal consisting of an excess of current assets over current liabili
ties of1578106 The amount ofworking capital needed for these

purposes cannot be determined with exactitude but in our judg
ment the one round average voyage expense rule has proven sat

isfactory and is adopted for this respondent Such a rule produces
902004

Depreciation as noted above will be accrued after December 31
1957 on the basis of a 25year life for Alaska Steams entire fleet

After reflecting the foregoing revisions in Alaska Steamsfig
ures we find the following as regards respondents rate base as

of December 31 1959

VesselsOriginal Cost Plus Betterments 6270762
Less Accumulated Depreciation 2455183

Net 3815579
OkherShipping Property and Equipment 306827
Terminal Property Owned by

Alaska Terminal Stevedoring Co 140283
The Ketchikan Wharf Co 58138

Working Capital 902004

Total Rate Base 5222831

Just and reasonable rates should provide enough out of reve

nues from the regulated service to meet all allowable expenses of

providing service including the cost of acquiring or retaining the

capital needed to provide service We have recognized that regu
lated carriers should be permitted through charges to shippers
to meet all actual legitimate costs of rendering service in the reg
ulated trade and consistency seems to require that in allowing a

respondent rates sufficient to cover its total recognized costs the
costs of capital or earnings required to retain capital in the busi
ness or to reward ownermanagers should be one of these An ac

tual cost measure should be used as far as possible throughout the

ratefixing process including the cost of capital Under this
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method the level of earnings needed to pay ihterest on respond
ents notes and to pay dividends adequate to give stockholders a
return comparable with other investments having a comparable
risk should be allowable One test of fairness of the rate of return

is its ability to accomplish this capital attracting or capital re
taining function

The record on this subject contains only the testimony of two
witnesses on behalf of respondents and the documents they relied
upon which were admitted as exhibits These show their testi

mony that a rate of return within the range of 15 to 20 percent
was necessary on the amount of equity capital required and em
ployed to perform the Alaska service In their opinion the capital
attracting function would be performed in the light of the risks of
the Alaskan trade and business conditions in transportation to
Alaska if such a return were achieved by investors

Respondentssecurities evidencing its investment in ships are
not sold in the market for securities accordingly there is no evi
dence of any market place valuation of the required dividend re
turns on such investment Expert testimony had to be taken as
the next best available guide

Comparisons with a public stock offering of Lykes in 1958 and
Pacific Far East Lines in 1955 showed with regard to Lykes a
cost of 2089 and a rate of return on net tangible assets of926
and with regard to PFEL a cost of 2660 and a rate of return
on net tangible assets in 1958 of 506 and over a period from
1954 to 1958 an average of 1476 The method of valuing net
tangible assets was not shown Some infirmities in respondents
method of arriving at this data was shown and the evidence in this
record on the rate of return is admittedly meagre but it is accept
able Intervenors did not produce any opposing witnesses or evi
dence or testimony for our consideration We conclude on this

record that rates which produce a return of907 are not unjust
or unreasonable

Alaska Steam excepts to the Examiners failure to use an op
erating ratio test of lawfulness of the rates The operating ratio
test of justness and reasonableness of rates is not applicable
where as here the regulated carrier has a substantial invest

ment in property used and useful in providing service The test

has been uniformly rejected in such cases General Increase in

Ala can Rates supra Atlantic GulfPuerto Rico General In
crease in Rates and Charges supra This method is some
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times used when it is impracticable to determine investment val

ues or where the regulated carrier has no capital investment in

transportation property but this is not a factor in regard to

Alaska Steam

The Examiner was correct in refusing to consider the operating
ratio as a measure of the justness and reasonableness of Alaska
Steamsrates

The Examiner referred to our precedents affirming the princi
ple that the dominant carrier in anoncontiguous domestic trade
will be taken as the ratemaking line citing decisions and con

cluded that such a principle was promulgated for use in this
trade Our past decisions were not rules promulgated for use

in this trade but were based on the facts of those proceedings
The facts in this case show that the ratemaking carrier test is
not applicable Alaska Freight provides barge service twice

weekly between Seattle and Tacoma Washington and Anchorage
or Seward Alaska and offers voyages from San Francisco Sta
tistics and data concerning Alaska Freightsrates schedules and

tonnages are in the record but there is no detailed information

concerning its rate base revenues expenses and returns Alaska
Freight took the position that the proper level of rates in the
Alaska trade is determinable from an examination of the opera
tions of Alaska Steam

Garrison operates no ships and the record contains no property
valuation or other evidence of its rate base revenues expenses
and return nor did Garrison file any briefs herein

PSAVL makes one departure each Saturday from Seattle to

Seward using three specially built barges for van contain
ers PSAVL provides no service to the rest of Alaska Alaska
Steam provides service by selfpropelled ships carrying miscel
laneous cargo In the first six months of 1960 Alaska Steam car

ried 86240 revenue tons of Seward area cargo and all the PSAVL
Coastwise and Alaska Freight respondents carried 73633 revenue

tons PSAVL carried 26067 revenue tons Coastwise 9381 rev

enue tons and Alaska Freight 38185 revenue tons The latter
carrier respondents do not serve other areas of Alaska The dif
ference in services offered by these carriers and the lack of any
dominance in the amount of tonnages carried in the areas where

they are competitive justify the exclusion of any rate making car

rier theory
The exception by PSAVL that the rate making carrier theory is

inapplicable is sustained
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The record herein is insufficient for us to reach any conclusions

as to the justness and reasonableness of the rates of Garrison or

Alaska Freight or PSAVL A determination as to the rates of

these respondents must be made since our conclusions are that
the rates of Alaska Steam do not control the rates for the differ ICE

ent service of Garrison Alaska Freight or PSAVL
We conclude that this proceeding should be remanded to the

Examiner for further hearing and in order that the full record

herein shall contain probative and substantial evidence sufficient
for the Commission to make valid determinations as to the law

fulness of the rates under investigation respondents should pro

duce at such further hearing or make available to interveners

and Hearing Counsel such original and underlying books rec

ords accounts and worksheets including corporate profit and

loss statements and balance sheets as are required to determine

the probative value of the evidence the accuracy of computa
tions and allocations between regulated and nonregulated activi

ties if any and the scope and accuracy of corporate transactions

Further there should be full disclosure of data with respect to

arfy sales or transfers of corporate assets which would be rele

vant and material in determining accurately the fair value of

properties and assets devoted to this Alaskan service

The proceedings as to respondent Alaska Steam shall be dis

missed
No conclusions are reached as regards to the rates of Coast

wise in view of the fact that it ceased to operate before the hear

ing was closed and the proceedings will be discontinued as

regards Coastwise

The exceptions of the General Services Administration 1 that

the initial decision improperly raises the question of the authority
of the Commission to order reparation in a proceeding instituted

on its own motion is disposed of by our ultimate conclusion ap

proving Alaska Steamsrates and eliminating the need for repa

ration

We conclude

1 That the increased rates of Alaska Steam subject to this

proceeding are just reasonable and lawful since their effective

date and during the pendency of this proceeding and

2 That there is insufficient evidence to make any findings on

the justness reasonableness and lawfulness of the rates of Garri

son Alaska Freight and PSAVL

An order will be entered
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FEDERAL MARITIME COMMISSION

No 881

GENERAL INCREASES IN ALASKAN RATES AND CHARGES

Full investigation of the matters and things involved in this pro

ceeding having been had and the Commission on April 30 1963
having made and entered of record a report stating its conclu

sions and decisions thereon which report is hereby referred to

and made a part hereof and having found 1 that the proposed
rates charges tariffs and regulations of respondent Alaska

Steamship Company herein under investigation are just reas

onable and lawful 2 that the proposed rates charges tariffs
and regulations of respondents Puget Sound Alaska Van Lines
Inc Garrison Fast Freight Division of Consolidated Freight
waysInc and Alaska Freight Lines Inc should be subject to

further investigation and 3 that Coastwise Line has withdrawn

its services from the Alaskan trade
It is ordered That this proceeding be and it is hereby discon

tinued as to respondents Alaska Steamship Company and Coast

wise Line and remanded to an Examiner for further investiga
tion with respect to rates of respondents Puget Sound Alaska Van

Lines Inc Garrison Fast Freight Division of Consolidated
Freightways Inc and Alaska Freight Lines Inc

By the Commission April 30 1963

Signed THOMAS LISI

Secretary
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DAMFFSCHIFFFAHRTSGESEIASCHAFT EGGERT AMSINCK

Permission granted to respondent to waive collection of undercharges of
freight on certain shipments of Lutcher 3 A from New York to Santos
Brazil

INITIAL DECISION OF E ROBERT SEAVER PRESIDING EXAMINER

This is an application under Rule 6b of the Commissions

Rules of Practice and Procedure filed December 18 1962 for
permission to waive collection of undercharges of freight on the
following shipments of paper pulp machinery from New York to
Santos Brazil in January February and March 1962

Bill of Lading Freight Competed At
Number Regular Tariff Rate

55

64

45

On the shipments covered by BL Nos 55 and 64 the higher
rate under the regular tariff of the River Plate and Brazil Confer
ence on file with the Commission was charged initially and paid
to respondent the carrier for the account of Lutcher S A the
consignee The excess of that tariff rate over the project rate
was later refunded to Lutcher by respondent In the case of the

This decision became the decision of the Commission on Mai 7 1963 See Rules 13 d and
13h Rules of Practice and Procedure 46 CFR 201224 and201228
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LUTCHEE S A

v

COLUMBUS LINE HAMBURGSUEDAMERIKANISCHE

85160

1233909
191858

Freight Charged At
Project Rate

59940

905045
117438

Undercharge

25220

328864
14420

7 FMC
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shipment under BL No 45 the lower project rate was charged
Initially

The member lines of the River Plate and Brazil Conference
acting jointly through the Conference offer special rates to ship
pers of various kinds of machinery to be used in the construction
of industrial projects by the shippers such cargoes being non
commercial in the sense that they are not for resale by the ship
per prior to the proprietary use for which the machinery is
intended In keeping with this practice the Conference chair

man negotiated with representatives of Lutcher S A beginning
Juice 1 1961 and prior to the time of the shipments in question
advised them that they would be charged the project rate on the
shipments involved here

On January 2 1962 a new statute cane into force that for the
first time required water carriers in the foreign commerce of the
United States to file with the Commission tariffs showing all

their rates and charges Section 18 b Shipping Act 1916 as
amended In the confusion incident to the Conference getting its
various tariff schedules on file under the then new statute they
failed to file the page of the tariff covering paper pulp machin
ery until shortly after the dates of the shipments in question The
tariff Correction No 354 Original Page No 534 River Plate and
Brazil Conference Tariff No 12 was filed on April 24 1962

The statute prevents the charging of rates not on file at the time
of the shipment Technically then respondent probably violated
the statute I say probably because an argument might be

made that the charging of the project rate might have been justi
fied under Page No 505 of Tariff No 12 covering project rates on
power plant machinery to Santos or even Page No 507 covering
pulp paper machinery to Buenos Aires being in the same rate
range with Santos Viewing the situation in its worst light the
shipments in question fell between the other tariffs that were

then in effect through mere oversight In such circumstances
the Commission alleviates the burden that would fall upon an

innocent shipper if the higher tariff rate were charged by grant
ing permission to repay an excess freight charge or waive collec
tion of an undercharge due to such oversight Y Higa Enter
prises Ltd v Pacific Far East Line 7 FMC 62 1962 This
waiver does not absolve the carrier from its violation of the

Shipping Act Martini and Rossi v Lykes Bros Steamship Co
Inc 7 FMC 453 1962 It merely shields the carrier from a
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charge of having violated the Act by failure to collect the under

charge
There is no question that the parties acted in good faith Mr

Edward F Hawkins Senior Tariff Examiner on the Commis
sion s staff testified that this Conference is one of the most me

ticulous in following the tariff filing requirements No discrimi
nation will result as between Lutcher and other shippers if the
application is granted because there were no other shippers of
similar equipment on applicant s vessels during the period in

question The shippers to nearby ports received the benefit of

project rates so the granting of the relief requested will actuaIly
tend to eliminate a possible discrimination rather than cause one

An order will be entered granting the application as amended

7 F M C
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SPECIAL DOCKET No 262

UTCHER S A V COLUMBUS LINE HAMBURG SUEDAMERIKA

ISCHE DAMPFSCHIFFFAHRTS GESELLSCHAFT EGGERT AMSINCK

NOTICE OF EFFECTIVE DATE OF DECISION AND

ORDER AUTHORIZING WAIVER OF UNDERCHARGES

No exceptions having been filed to the Initial Decision of the

xaminer and the Commission having determined not to review

ame notice is hereby given in accordance with Rule 13 d of the

Commission s Rules of Practice and Procedure that the Initial

Decision became the decision of the Commission on May 7 1963

It is ordered That the application of Columbus Line to waive

certain undercharges be and it is hereby granted
By the Commission May 7 1963

Signee THOMAS LISI

Secretary

7 F M C
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No 1065

ALEUTIAN MARINE TRANSPORT COMPANY INC RATES FROM

To AND BETWEEN SEATTLE WASHINGTON AND PORTS IN ALASKA

Kates from to and between Seattle Washington and Alaska ports found to
be just and reasonable Order should be entered discontinuing the pr
ceeding

Niels Peter Thomsen President of Aleutian Martin Transport
Company Inc for respondent

Harold L Witaaman and Robert J Blackwell Hearing Counsel

INITIAL DECISION OF A L JORDAN EXAMINER

On August 2 1962 the Commission ordered an investigation un
der the Shipping Act 1916 as amended and the Intercoastal Ship
ping Act 1933 as amended into and concerning the lawfulness
of the rates fares charges rules classifications regulations
and practices contained in respondents tariff schedule naming
freight rates from to and between Seattle Washington and Alas
ka ports designated as FMCF No 4 effective February 16 1962

Notice of investigation and hearing was published in the FED
ERAL REGISTER of August 16 1962 Hearing was held Decem
ber 10 1962 at Seattle Washington No one intervened in the pro
ceeding The State of Alaska filed an informal protest by letter
but did not participate in the hearing On motion of Hearing
Counsel not objected to by respondent the record in FMC Docket
No 990 Alaska Livestock Trading Co Inc v Aleutian Marine

1 This decision became the decision of the Commission on May 7 1968 Rules 13 d and
L3h Rules of Practice and Procedure 46 CFR 201224 201228
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7 FMC



RATES OF ALEUTIAN MARINE TRANSPORT CO INC 593 I
ransport Company Inc 7 F M C 387 1962 was incorporated

nto the record of this proceeding
espondent s Service

Respondent operates as a common carrier between Seattle

Vashington Seward and Kodiak Island and Alaska Peninsula

nd Aleutian Island ports and locally between ports on Alaska

eninsula Kodiak Island and Aleutian Islands This service

ince July 1 1961 has been performed by use of one wooden hull

ressel the M V Expansion of 544 gross tons 278 net tons or

0 000 cubic feet It has reefer capacity of approximately 230

neasurement tons The vessel can also accommodate 12 passen

ers The passenger operation is limited primarily to the sum

ner months The general cargo operation is conducted year

Lround on a regular schedule with a 26 day turnaround In addi

ion to its freight and passenger operations respondent maintains

L store on the Expansion selling merchandise at the various

orts along the Aleutian Chain Prior to use of the present Ex

1ansion respondent had operated for seven years another Ex

Jansion about half the size of the present one directly between

eward and the Aleutian Islands not serving Seattle

Respondent s general cargo operations are substantially unbal

lnced Outbound from Seattle the Expansion carries all types
fgeneral cargo and some Government cargo Inbound there is

ittle cargo available most of it during the summer months be

ng carried by Alaska Steamship Company Alaska Steam Re

pondent has attempted to attract frozen crab and other frozen

eafood products as back haul cargo with limited success but

las averaged only about five tons of dry cargo per voyage south

lound

Respondent operates under a mail contract with the Post Office

Department in accordance with 39 V S C 487 a which author

izes the Postmaster General to enter into a contract for the car

riage of mail between Seward and the Aleutians and which pro

vides that the contractor shall furnish and use in the service a

safe seaworthy boat of sufficient size to provide adequate space

for mail passengers and freight Respondent carries mail be

tween Sewar9 Kodiak Island and the Aleutian Islands Alaska

The current contract provides for an annual payment to respond
ent in the amount of 190 000 and expires on June 30 1963 Car

riage of the mail under the contract while obviously essential to

the area served is not so extensive that the mail itself would phys

7 F M C
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ically constitute a substantial tonnage per voyage the average
per voyage for the past two years being a little more than three
tons

Table No 1 below shows the amount of cargo carried by
respondent during the calendar years of 1961 and 1962 in tons

TABLE loo 1 1961 14e11

Seattle to Alaska and general cargo 520 1649

Alentfan Islands cold storage 108 19g

Between Alaskan ports general cargo 628 400

Aleutian Islands and mail 42 34

Alaska to Settle general cargo 20 60

cold storage 850 982

Totals 1668 3291

The rate increase

A comparison of the present tariff with the one it superseded
shows that the commodity rate increases involved in this proceed
ing are between 10 and 136 percent depending on the number of
items compared and including corresponding increases in the
NOS rates As to the latter only a few items were changed As
to these respondent does not generally carry an appreciable
account and the shift was primarily to simplify the tariff rather
than to increase the rates

Respondent based its rate increases on the inclusion of mariite
insurance coverage Under its former rates the shipper purchased
the marine insurance Inclusion of the cost of such insurance now

in the ocean freight results in lower overall charges to the ship
ping public because the shipper cannot acquire the insurance as
cheaply as the carrier

R P Dreitzler Company Dreitzler which specializes in ma
rine insurance and acts as the marine insurance broker for re

spondent explained that because there are inadequate insurance
facilities in Alaska Alaskans allow shippers in Seattle to pur
chase cargo insurance and they in turn pass the charges on Pre
viously the available insurance coverage was not allrisk insur
ance although many Alaskans may not have understood this
There also exists the misconception on the part of Alaskans that
when shipments are made there is an allrisk assumption by the
carrier According to Dreitzler Alaska Steam the principal car
rier in the Alaska trade recently adopted an allrisk assumption
bill of lading which affected respondent directly because Alaska
Steam had allrisk coverage under its bills of lading ie allrisk

7 FMC
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argo insurance provided by the carrier and included as a part of

Ghe freight charges but shippers utilizing respondent s vessel

ad to purchase insurance separately Further shippers patron
izing both Alaska Steam and respondent also found that they had

00 pay a higher insurance premium on shipments via respond
ent s vessel than formerly because the volume of cargo that re

pondent s underwriters would be insuring had been diminished

by the cargo moving under the Alaska Steam all risk bill of lad

ing and the insurance rates increase as the volume of cargo un

derwritten decreases

Shippers also faced the problem that when they utilized

respondent s vessel they could not obtain all risk insurance on

cargo carried aboard a wooden hull vessel

Dreitzler discussed these problems with respondent and vari

ous underwriters and successfully negotiated an all risk cargo
insurance policy which covered cargo carried by respondent at a

premium approximately 50 percent of what it would cost the indi

vidual Alaskan shipper even though the all risk policy was con

siderably broader in coverage The initial annual premium of

22 000 for this all risk policy was computed on the basis of th

value of the estimated tonnage that would be carried in that pe

riod At present the carrier pays a premium of 5 25 for each

ton shipped
Dreitzler infonned respondent that on the basis of projected

tonnage it would have to raise its freight rates 12 13 percent to

meet the added cost of the premium on this insurance This in

crease would also cover losses under a deductible feature of the

policy ie 1000 per voyage Respondent did not desire to

increase its rates by more than 10 percent However according
to Dreitzler s calculations a 10 percent increase would just about

cover the premium but would not be sufficient to offset losses

under the deductible Rates in some cases were increased more

than 10 percent Without calculating the exact tonnage moved

and revenues developed as a result of the increase a fair infer

ence may be drawn that the actual rate increases approximate
that recommended by Dreitzler to cover respondent s insurance

premiums and the losses under the deductible

In 1962 respondent adopted a marine cargo insurance policy
which provides shippers with all risk cargo insurance under the

bill of lading The freight rate increases involved in this proceed
ing were instituted to cover the added cost of this jnsurance and

7 F M C
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the revenue developed from these increases corresponds within
reasonable limits to the premium for this insurance plus losses
that may reasonably be anticipated under the deductible provi
sion of the policy This new insurance provides shippers
with greater insurance coverage than they can obtain individually
at a substantially Iower cost Therefore the benefits accruing to
shippers are unquestionable they receive greater insurance pro
tection for substantially less money

Reduction in wool rate

Although this proceeding primarily involves a general rate in
crease respondent has reduced its rate on wool since the proceed
ing was instituted There are only two shippers of wool from the
Aleutian Islands to Seattle via respondents vessel They each
ship about 100 bags of wool a year or a total for both shippers
of approximately 40 short tons Last summer respondent dis
cussed the wool rate with one of the two shippers and it

was agreed that the rate would be reduced about 50 percent if
carried on deck under a canopy This rate does not appear to
be fully compensatory but it covers out of pocket costs includ
ing insurance coverage with some contribution towards respond
ents other expenses Considering the value of the service to the
wool shippers in the remote area involved the infrequent ship
ments of wool and the fact that respondent is making an overall
profit as later shown the reduced rate on wool is not unreason
ably low Investigation of Increased Rates on Sugar Refined or
Turbinated in Bags in the AtlanticGulf Puerto Rico Trade

7 FMC 404 1962

Rates and services of other carriers

Alaska Steam calls at three or four of the major ports served
by respondent during the summer months Kimbrel Launch

Transportation Company operates the Western Pioneer from Seat
tle to practically all the ports served by respondent Neither

carrier provides year round service comparable to that offered
by respondent Respondent is also the only water carrier carry
ing mail to the Aleutian Islands

Alaska Steamsrates are lower in many instances than respond
ents rates but the two carriers are considerably different in
size and operate different types and number of vessels and their
operations in general are completely dissimilar While the record
furnishes little information about the operation and rates of other

7 FMC
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rriers in this trade none is sufficiently similar to those of re

pondent to make avalid comparison of rates

rlespondent s future operations
Respondent believes its mail contract which expires June 30

1963 will not be renewed and that the mail will go by air carrier

lnstead of water carrier In this case respondent plans to discon

inue its common carrier operations and convert the Ex

pansion into a fishing vessel and use it in the crabbing and fish

ing industry in Alaska If the mail contract is renewed

respondent nevertheless plans on going into the crab business in

Alaska so as to create its own back haul from Alaska to Seattle
Moreover if the mail contract is renewed respondent plans using
a smaller vessel the former South East Alaska Mailboat Fair
banks under charter in the mail service This vessel is 59 feet

long has cargo carrying capacity of 40 tons can carry 6 passen

gers and is operated by a crew of two men Respondent pro

poses if awarded a mail contract to operate the Expansion
between Seattle and the Aleutian Islands as heretofore for a min

imum of eight trips per year and at least on a bi monthly sched

ule during the winter months Regular monthly sailings would

be made from Seattle from May through September The Fair

banks would make the other four trips of the Seward to Nikolski

route whenever there is insufficient freight to justify the sailing
of the Expansion from Seattle and in cases of emergency
should the Expansion be delayed in her schedule due to

weather necessary ship repairs or annual dry docking

Financial Results

The present Expansion was built in 1946 Respondent pur

chased it from the State of Alaska in March or April 1961 for

61 12111 less towing engine sold for 1 600 00 or

Hull 30 560 56

Engine 28 960 55

Outfitting and Improvements 153 047 77

Total 212 568 88

Outfitting and improvements were necessary for the vessel to

pass Coast Guard inspection The hull as outfitted and improved
may be depreciated on a 10 year basis and the engine may be

depreciated on a 5 year basis

Respondent s fiscal year ends on September 30th In its state

ment of earnings respondent shows income and expenses for fis

7 F M C
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cal 1961 and 1962 in summary details in Exhibits 5 and 6 as fol
lows in Table No 2

TABLE No 2Statement of Earnings
1961 Income 1912

23871158 Mail contract 19864823
2370850 Passengers 4065449
4025222 Freight 16461240
165336 Wharfage Hauling 865801
1042244 4168977 Barter sales 3165905 1237879

3126733 Less Cost of sales 1927126

31474810 Total Income 42485592
27181586 Operating Expenses 40979360

4293224 1506232
3994118 General Administrative 4339436

Expenses

299106 Operating Profit loss 2833204
Other Income

46876 Interest income 0

Gain on sale of bands
127998 and equipment 0
19915 Miscellaneous 106737

0 Gain on sale of boat 2053113

493895 673354
Other Charges

510753 Interest expense 1282641
Expense of idle equipment

including depreciation of
58000 for 1961 and

119945 101945 for 1962 129705

136803 Net Earnings loss 2085700

Respondent has inappropriately included in operating expenses
for 1962 an item in the amount of 8599857 for depreciation of
vessel and amortization of outfitting costs of the present Expan
sion over the 2year life of the present mail contract The ap
propriate amount for this item is2415278 That is305600for
the vessel hull on a 10year life basis 1530478 for outfitting on
a 10year basis and579200 for engine on a 5year basis The
difference therefore in the amount applied by respondent and
the appropriate amount is 6184579 This results in a writeoff
of 6184579 in 1962 and is directly related to the net loss shown
by respondent for that year

Respondent however was not in a loss position on September
30 1962 as shown in Table No 2 This loss as before stated re

7 FMC



RATES OF ALEUTIAN MARINE TRANSPORT CO INC 599

mlted from an extremely accelerated write off of the outfitting
osts of the present Expansion While it may seem logical to

respondent to depreciate these cbsts over the two year life of

the mail contract these expenses as before stated were neces

sary to outfit the vessel and to meet Coast Guard inspection re

quirements which are not restricted to vessels carrying mail

An accurate and reasonable write off of these costs would corre

spond to the life of the hull which is depreciated realistically at

ten years A reasonable life of the engine for depreciation allow

ance is five years

Respondent also inappropriately lists a nbnrecurring gain on

the sale of a capital asset as part of its arnings for the

year ended September 30 1962 This was the gain on the prior
Expansion and amounted to 20 53113

Under other charges in 1962 respondent inappropriately in

cludes an item of Hinterest expense in the amount of 12 82641

Atlantic Gulf Puerto Rico General Increase in Rates and

Charges 7 F M C 87 113 1962 Also under other charges
in 1962 respondent inappropriately includes expense of idle

equipment including depreciation thereon in the amount of
1 297 05

Adjusting respondent s statement of earnings for 1962 to reflect
the findings above excluding because not explained an item un

der other income noted as miscellaneous in the amount of

1 067 37 respondent s operations in 1962 resulted in a gross

profit of 33 513 75 instead of the losses claimed by respondent in

Table No 2

The following table No 3 reflects the accurate financial re

sults of respondent s 1962 operations
TABLE No 3 Income Statement Year Ended September 90 1962

Revenue 424 855 92

Operating Expense 322 416 33

Depreciation 25 53148

347 947 81
43 394 36

391 342 17

33 513 76
11 927 00 1
21 586 76

Rate Base 234 51444

9 20

Administrative and General Expense

Gross Profit

Less Federal Income Tax
Net Profit

Rate of Return

1 33 513 75 @ 52 17 427 less 5 500 11 927 00

7 F M C
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2 see Table No 4 below
Table No 4 shows respondentsrate base in accordance with

the prudent investment standard adopted by the Commission in
Atlantic Gulf Puerto Rico General Increase in Rates and

Charges stiff
TaaLz No 4 ate Ease September 30 1062

Vessel Original Cost plus Betterments 21256888 a
Less Accumulated Depreciation 1207650

Net 20049238
Other Equipment Devoted to Trade 460676
Working Capital 2941530 b

Total Bate Base 23451444

s see page 7

b Average Voyage Expenses

While operating revenues increased during kcal 1962 to 424
85592 from 31474810for the same period in fiscal 1961 wages
and other operating expenses also increased substantially An

added expense for 1962 was the insurance premium for the re
cently instituted allrisk cargo insurance

No separation or allocation is made of mail cargo revenues
and expenses for the mail tonnage moved is not in proportion
to the amount paid under the mail contract The statute author
izing the nail contract contemplates more than mail service to
be furnished under the contract and in effect is a subsidy which
helps to provide overall common carrier service to the area in
volved It is obvious that but for the revenue respondent derives
from the mail contract the service here involved could not be
profitably maintained

Based upon the calculations shown in Tables 3 and 4 respond
ents rate of return for fiscal 1962 after taxes was 920 percent
It is found that such rate of return is not excessive

ULTIMATE CONCLUSION

Upon consideration of the foregoing it is found and concluded
that respondentsrates here under investigation from to and be
tween Seattle Washington and Alaska ports are just and reason
able An order should be entered discontinuing the proceeding

7 FMC
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FEDERAL MARITIME COMMISSION

No 1065

ALEUTIAN MARINE TRANSPORT COMPANY INC RATES FROM

To AND BETWEEN SEATTLE WASHINGTON AND PORTS IN ALASKA

NOTICE OF EFFECTIVE DATE OF DECISION

AND ORDER DISCONTINUING INVESTIGATION

No exceptions having been filed to the Initial Decision of the

Examiner and the Commission having determined not to review
same notice is hereby given in accordance with Rule 13 d of

the Commission s Rules of Practice and Procedure that the Ini

tial Decision became the decision of the Commission on May 7

1963

It is ordered That this proceeding be and it is hereby discon

tinued

By the Commission May 7 1963

Signed THOMAS LISI

Secretary

7 F M C
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SPECIAL DOCKET No 265

LYKES BROS STEAMSHIP CO INC ApPLICATION FOR AUTHORITY

TO REFUND IN PART FREIGHT CHARGES COLLECTED ON SHIPMENT

VIA SS HARRY CULBREATH FROM DURBAN SOUTH AFRICA TO

HOUSTON TEXAS

Decided June 4 1963

Application of Lykes Bros Steamship Co to refund certain overcharges
pursuant to Rule 6 b granted

Terriberry Rault Carroll Yancey Farrell for applicant
Charles E Morgan Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAKEM Chairman ASHTON C BARRETT Vice Chai1
man JOHN HARLLEE JOHN S PATTERSON JAMES V DAY Com
missioners

BY THE COMMISSION
Lykes Bros Steamship Co Inc Lykes filed an application

pursuant to Rule 6 b of the Commission s Rules of Practice and
Procedure for permission to make a partial refund of freight on

a small shipment of water fosfatefed ers from Durban South
Africa to Houston Texas in October 1962

The shipment consisted of five cartons weighing 500 pounds
and measuring 60 cubic feet or 15 measurement tons At the
time there was no specific rate on water fosfatefeeders or on

agricultural implements in Lykes tariff covering the South
Africa Gulf Trade and accordingly freight at the cargo N O S
rate of 66 00 per ton weight or measurement was collected from

7 F M C
602
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the shipper Aero Marine Ltd Aero The total collected was

99 00

Aero had made a previous shiplnent of water fosfatefeeders in

March 1962 and was charged at the rate of 28 00 per ton which
was the rate listed in the applicable tariff covering the

Gulf South Africa or outward trade Lykes inward tariff at

the time provided in effect for this same rate It stated that the
outward rate would be applied whenever a particular item was

not shown as was true of water fosfatefeeders However sub

sequent to March 1962 Lykes was advised by the Commission to
file rates for the inward trade separate from those for the out
ward trade The inward rates were filed but because move

ments of fosfatefeeders and other agricultural implements were

rare in the inward trade these items were not listed This omis
sion led to the 99 00 N O S rate being charged Aero as aforesaid

Lykes contends only 42 00 should have been charged based
on the 28 00 rate and seeks pernlission to refund the 57 00 dif

ference
The application was denied by the Examiner 011 the grounds

1 that Happlicant has not met its burden of proof requiring
that it show that the applicable tariff rate as charged was un

lawful and 2 that the application is technically defective un

der Rule 6 b because the shipper failed to file a concurrence to
the application

We disagree with the Examiner and will grant the application
for the partial refund Aero s concurrence was filed May 23 1963
after the Examiner s decision and we can see no objection to

accepting it despite tHe tardiness in conlplying with the require
ment of Rule 6 b

Turning to the nlerits of the application Lykes states that ex

cept for its inadvertent omission in failing to cover agricultural
inlplements when the separate inward rates were filed it would
have filed the same 28 00 rate that had theretofore existed Since
Aero had recently paid the 28 00 rate it calculated the freight
for the shipment in question on that basis Vhether or not this

was a justified assllnlption the shipper had no reason to expect
freight to be charged at a rate more than 130 percent greater than

it had recently paid to move the same item Failure to file the

proper rate was due solely to the errot of the carrier and under

the circumstances we do not think the burden of this should fall
on the shipper No other shipment of fosfatefeeders was made

7 F M C
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during the relevant period except for Aero s shipment in March

1962 and the granting of this application therefore will not result

in any discrimination

Contrary to the Examiner s theory of the case the fact that

the rate charged is not shown to be unjust unreasonable or other

wise unlawful is not determinative of an application under Rule

6 b Martini Rossi v Lykes Steamship Co Inc 7 F M C 453

1962 As in that case the relief sought here will relieve an

innocent shipper of the consequences of the carrier s failure to

file a proper rate

7 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 265

LYKES BROS STEAMSHIP CO INC ApPLICATION FOR AUTHORITY

TO REFUND IN PART FREIGHT CHARGES COLLECTED ON SHIPMENT

VIA SS HARRy CULBREATH FROM DURBAN SOUTH AFRICA TO

HOUSTON TEXAS

The Commission has this day made and entered a report stat

ing its findings and conclusion herein which report is made a part
hereof by reference Accordingly

It is ordered That the application of Lykes Bros Steamship
Co Inc to refund certain overcharges is hereby granted

By the Commission June 4 1963

Signed THOMAS LISI

Secretary

7 F M C
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No 884

UNAPPROVED SECTION 15 AGREEMENTS JAPAN KOREA OKINAWA

TRADE

DENIAL OF MOTION TO STRIKE STATElfENT OF HEARING COUNSEL

The Examiner has certified to the Commission his denial ofa motion

by respondent Maersk Line to strike a part of a Statement of Issues

and Contentions submitted by Hearing Counsel during the course of

these proceedings It is the contention of Maersk joined in by the

other respondents that the Statement of Issues and Contentions the

Statement unduly broadens the issues in this proceeding as to Maersk
Line In certifying his ruling the Examiner states the following
questions are presented

1 Are Hearing counsel precluded from subsequently raising issues notspe

cifically raised by them at a prehearing conference where all such issues are

within the scope of the Commission s order of hearing and investigation
2 In this particular case has the manner and circumstances in which Hear

ing Counsel have raised issues notspecifically raised at the prehearing conference

deprived Respondent of due process and a fair hearing

The Statelnent in question consists of a list of contentions as to the

activity of respondents during the period under investigation and

assertions that the activity constitutes certain violations of the Act

An Appendix to the Statelnent relates each exhibit in the proceeding
to one or nlore of the contentions made in the Statement The State
ment was not required by any rule of procedure of the Commission
directed by the Examiner nor was it requested by the respondents In

Hearing Counsels words

The purpose of this statement is among other things to apprise
Respondents of the issues and contentions which Hearing Counsel shall argue on

brief inorder that Respondents may have fairopportunity to prepare and conduct

their rebuttal case

The gravamen of Maersk s motion is that the present statement

broadens the investigation or the issues as compared with contentions

606
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made by Hearing Counsel at the Prehearing Conference and to that

extent respondents argue that the Statement should be stricken By
his prehearing statements Hearing Counsel attempted clarification f

the specific areas he would explore under the Order of Investig tion

instituting this proceeding Ve have had occasion to comment on such

statements in the recent past In Docket 882 Unapproved Seotion 15

Agreements South African Trade 7 F MC 159 1962 the respond
ents made frequent demands for particularization of the charges
against them and in response to these dem ands the Examiner required
Hearing Counsel then Public Counsel to furnish on two separate
occasions detailed statements of the charges or violations which

Hearing Counsel initended to urge Concerning these statements we

said

It is apparent that in demanding the aforesaid statements from Public

Counsel respondents were seeking to have him in effect modify theissues of fact

and law stated in the Board s orders of investigation whereas only the Board

could have done so Public Counsel neither initiated nor was responsible for

the contents of the orders and he could notamend them Ifrespondents believed

them lacking in any respect their recourses were solely to the Board 7 F M C

159 at 166

The Order of Investigation defines the scope of this proceeding and

respondents are charged with notice of all issues within its scope

Any statements by IIearing Counsel regarding the issues in a proceed
ing of this kind are at best tentative assertions of the matters he in

tends to assert and prove The issues and contentionsraised by Hear

ing Counsel in the present statement to whatever extent they depart
from his prehearing statements are clearly within the scope of the

Order of Investigation initiating this proceeding and if respondents
believed the Order of Investigation defective they should have peti
tioned the Commission for its modification

It is important to note that respondents have not put on their rebut

tal case indeed they even deferred cross examination of Hearing
Counsels witnesses until the completion ofhis case Coming as it did

before respondents aTe called upon to present their side of the issues

we are unable to view IIearing Counsels Statenlent as anything but

an unexpect ed windfall to respondents However this is but another

exanlple of the confusion and mislmderstanding which seems always
to be the result of these statements and we rema in of the view that they
should be discontinued See Unapproved Section 15 Ag1 ee1nents

South AfTican T1 ade sttpra at167

If as respondents contend they now need additional time for the

preparation of their defense they should seek such additional time

reasonable in the circumstances from the Examiner vVethink it clear
that respondents have in no wny been prejudiced by the Sta tement

much less denied due process
7 F Mc
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In view of the foregoing we answer both of the questions presented
in the negative The ruling of the Examiner is affirmed and respond
ents motions are denied

By theCommission March 14 1963

Signed THOMAS LISI

Seoretary
7 F M C
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SPECIAL DOCKET No 264

LYKES BROS STEAMSHIP CO INC APPLICATION FOR AUTHORITY To

REFUND IN PART FREIGHT CHARGES COLLECTED ON SHIPMENT BY THE

SS CHARLOTIELYKES FROM HOUSTON TEXAS TO LE HAVRE FRANCE

Permission granted Lykes Bros Steamship Co Inc to refund freight charges
on certain NATO shipments

lValter Oarroll of New Orleans for Applicant
INITIAL DECISION OF E ROBERT SEAVER EXAMINER 1

Lykes Bros Steamship Co Inc Lykes applied on January
11 1963 for an order authorizing the voluntary payment of reparation
to A G Valcke and Co as agent for NATO Maintenance Services and

Supply Agency NATO Supply Center Chateauroux France here
inafter referred to as Shipper The application was amended on

March 22 1963 so as to supply additional data required by the Ex

aminer The Shipper concurs in the application Applicant seeks to

refund 2 982 20 to theShipper representing the excess freight charges
on a shipment of combat vehicle repair parts from Houston Texas to

LeHavre France on May 18 1962 covered by a bill of lading dated

May 18 1962

Until the shipment in question was made equipment of the type
involved here had not moved in this trade that was destined for the

Bordeaux Dunkirk range It had been shipped theretofore to the

Antwerp Hamburg range For this reason the controlling tariff

Gulf French Atlantic Hamburg Range Freight Conference Tariff

No 9 omitted by inadvertence a commodity rate on such equipment
The tariff contained an item for such equipment destined for the Ant

werpHamburg range naming a rate of 33 per ton W or M 40 cu

ft On July 18 1962 the rate was extended to the Bordeaux

Dunkirk range after the discrepancy came to the attention of the

conference
In the absence of a commodity rate Lykes was constrained under

Section 18 b of the Shipping Act 1916 to charge the general cargo

1This decision became the decision of the Commission on April 23 1963 and an order

was issued granting the application

609
7 F M C
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NOS rate of 175 per cu ft which brought the freight to 5 642 on

the 3224 cu ft shipped despite Lykes desire and its prior intent to

charge the freight based on the 33 per ton 40 cu ft rate The

latter rate would have brought the freight on the shipment to 2 659 80

Lykes seeks authority to r fund the difference Due to oversight and

inadvertence in not having included the aforesaid commodity rate in

the applicable tariff Shipper was charged a rate greatly in excess of

that which has been charged on prior shipments to nearby ports and

which it had a right to expect on this shipment
Insimilar circumstances the Commission has held that an innocent

shipper should not be made to bear the consequences of a carrier s in

advertent failure to file the tariff that was intended to apply Y Higa
Enterpri8es Ltd v Pacific Far East Line 7 F M C 62 1962 In

that case and other recent cases applications under Rule 6 b such as

the one in thisproceeding have been granted by the Commission thus

relieving the carrier of the risk of violating the Shipping Act 1916

by making the refund without Commission approval
No discrimination will resuit from granting the application becamie

there were no other shippers of similar equipment on applicant s

vessels similarly situated during the period in question
An order will be entered granting the application

Signed E ROBERT SEAVER

Presiding Ewaminer

March 29 1963
7 F M C
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No 977

PUGET SOUND TUG AND BARGE COMPANY

v

FOBS LAUNOH AND TUG Co

WAGNER TuG BOAT COMPANY

T F KOLLMAR INO D B A NORTHLAND FREIGHT LINES

Decideil June 18 1963

Tandem tow of Foss barge containing contract carrier cargo with Northland

barge containing common carrier cargo does not violate principle that dis
favors carrier acting as both common and contract carrier on the same

voyage

Wagner tariff rate on cement and asphalt based on high volume found to be

prima facie discriminatory and preferential
Respondents rates Dotfound to be unreasonably low

Mark P Sch1efer and T S L PerllfUJnfor complainant
Stanley Sher for Foss Launch and Tug Co and Wagner Tug Boat

Company respondents
T F Kolhnal as president of T F Kollmar Inc respondent
George N Hayes Attorney General State of Alaska for the State

ofAlaska intervener
E Robert Seaver Hearing Examiner

REPORT

BY THE COMMISSION Thos E Stakem OhairrIULn Ashton C
Barrett Vice OhairrIULn Tohn Harllee John S Patterson and James
V Day 0OTflIl1bissioners

This proceeding arises out of a complaint filed by Puget Sound Tug
and Barge Cornpany Puget Sound charging that certain agree
ments between respondents and certain of the rates charged thereun

611
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der for the transportation ofcargo by respondents in the Alaska trade

are yiolative of the shipping statutes The State of Alaska and the
Port of Anchorage intervened in support of respondents

This is the fourth of a series of proceedings before the Commission
all of which involved the same parties and their operations in the

Alaska trade Before dealing with the issues raised in the complaint
filed by Puget Sound in this proceeding we shall briefly set forth the
fullchronology or events leadihgto its institution including some dis
cussion of our docisions in the three prior related cases This is nec

essary because in addition to placing the present complaint in its

proper perspective certain of the issues presented in this case have

been rendered moot by our prior decisions

Respondent Foss Launch Tug Co Foss has been engaged in the
Alaska trade as a private or contract carrier since 1930 using tugs and

barges which it either owns or operates asa bareboat charterer Foss
does not own any cargo containers vans or boxes which are used ex

tensively in the trade for the carriage of general cargo but which are

not required by Foss in its contract carrier operations Foss as a con

tract carrier does not have a tariff on file with the Commission
T F Kollmar Inc doing business as Northland Freight Lines

Northland is a non vessel owning common carrier by water and

began operations in the Alaska trade as such in 1960 pursuant to an

arrangement with Foss which is described in detail below North
land has on file with the Commission a tariff naming class and com

lnodity rates between Seattle andAnchorage Northland owns a num

ber ofvans used as cargo containers in its comrrion carrier operations
Respondent Wagner Tug Boat Company has been a wholly owned

subsidiary of Foss since 1939 but its operations in the Alaska trade as

a common carrier by water did not begin until early in 1960 when it
filed its first tariff with the Commission This tariff was replaced by
a more detailed tariff in August 1961 Wagner has no full time per
spnnel offices or terminal facilities separate from those of Foss It

owns one ocean going tug and one non ocean going tug and as nec

essary uses Foss equipment in its service under contracts the terms of
which are substantially similar to those of the arrangements between

Foss and Northhnd described infra
Complainant Puget Sound entered the Alaskan trade as a common

carrier early in 1960 under a tarifI filed late in 1959 Its common

carrier operations are conducted in the name of one of its division

Puget Sound Alaska Yan Lines Puget Sound like respondents pro
vides its service with tugs and barges which it either owns or bareboat
eharters It offers mainly a container service and provides weekly
sailings to Seward the year around Puget Sbund also operates as a

contract carrier in the trade It does not however carry contract
71l 161
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cargo in thesame barge or on thesame towwith the cargo it transports
as a common carrier Since its entrance in the trade Puget Sound

has been concerned with the competition offered by Foss through a

series of arrangements or agreements between Foss Northland and

ultimately Wagner The alleged unlawfulness of these arrangements
beginning with those between Foss and Northland in 1959 and culmi

nating in Agreement 8492 between Foss Northland and Wagner sp
proved by the Commission in February of this year has been the basis
of the variouscomplaints filed by Puget Sound

The first agreements were between Foss and Northland and were

entered into in 1959 and 1960 Some of these agreements werewrltten
and at least one appeared to be oral Under the terms of the agree
ments between Northland and Foss each covering a single sailing
Foss agreed to transport cargo solicited and booked by Northland in

Northland s capacity as a non vessel owning common carrier while

Northland wasgiven exclusive use of the barges necessary to transport
the cargo Foss provided the towing vessel and the master and crew

thereof and gross revenues were divided approximately 50 percent to
each party

Shortly after entering the trade Puget Sound filed the first in its
series of complaints Docket 904 Puget Sound Tug and BJfJge 00 v

F088 Lawncn Tug 00 et ale The complaint charged that the ar

rangements between Foss and Northland were within the purview of

section 15 of the Shipping Act 1916 and that Commission approval
Qf the arrangements was required before they could be effectuated

While Docket 904 was pending Foss brought Wagner into the trade

as a common carirer by water and with this Puget Sound filed its

second complaint Docket 914 Puget S01JInd Tug and Barge 00 V

F088 LClfUJUJn Tug 00 et ale The complaint was intended to bring
into the proceedings Wagner now a participant in the allegedly un

lawfularrangements between Foss and Northland The two proceed
ings were consolidated and by its decision issued January 8 1962 7

F M C 43 the Commission found that Foss was a common carrier by
water with respect to cargo carried under its agreements with North

land and that the agreements were subject to section 15

While Dockets 904 and 914 were pending Northland Wagner and

Foss a party as Wagner s parent corporation filed Agreement 8492

seeking Commission approval under section 15 The agreement pro
vided that Northland would solicit and book cargo and issue its own

bills of lading and that Wagner would accomplish the physical trans

portation of the cargo by tug and barge The agreement applied only
to such cargo as Northland tenders to Wagner and there was no

obligation on Northland s part to supply any minimum tonnage
Wagner was not obligated to furnish any minimum space or schedule

7 F M C
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ofsailings for Northland cargo its obligation being limited to furnish

lng such barge or barges as were actually being employed in its com

mon carrier service Certain charges were apportioned between the

parties and gross revenue was to be divided according w division

sheets which were to be furnished the Commission The division then

anticipated was 50 percent to each party Puget Sound protested
approval of the agreement and the Commission instituted an investi

gation to determine whether the agreement should be approved modi i

fied or disapproved Docket 976 Agreement 84f Between T F Koll

mar Inc d b a Northland Freight Lines and Wagner Tug Boat

Oompany in the Alaska Trade 7 F MC 511 1963 The issues in

Docket 976 as set forth in the order of investigation were only those

relevant to the approvability of the agreement The reasonableness

of respondents rates was not an issue in that proceeding and Puget
Sound s complaint in this proceeding was an attempt to raise that
issue Puget Sound filed simultaneously with its complaint a motion
to consolidate this proceeding with Docket 976 The motion was

denied

In our decision in Docket 976 we approved Agreement 8492 In

reaching that decision we disposed of a contention that the agreement
was unapprovable because under its terms contract carrier cargo and

common carrier cargo might be carried on the same barge or in the

same tow Such a mixture of contract and common cargo it was con

tended wasunlawfulper se We said at 7 F MC 519

We are unwilling from our review of the cases to accept the con

tention that the agreement must be disapproved because a mixture of common

and contract carriage on one vessel or barge tow on thesame voyage would

without more be unlawful We think the better approach is that such a mixture

of cargoes may notbe used to evade regulation and must not result in a carrier s

avoidance of its common carrier obligations with respect to the fair nonpreferen
tial and nondiscriminatory treatment of shippers

This issue of the so called dual capacity operation was considered by
the Examiner to have been raised albeit inferentially in the present
proceeding We now turn to a consideration of Puget Sound s com

plaint in this proceeding
As we read the complaint it primarily concerns itself with charges

that the rates in Wagner s Local Freight Tariff No 2 F M C F No 2

and Northland s Local Freight Tariff No 1 F MC F No 1 are un

just unreasonable and otherwise unlawful inthat

a Said rates arenoncompensatory in that they have failed and will fail to

produce revenues sufficient to meet theexpenses incurred in performing respond
ents common carrier service and therefore are unreasonably low and destruc

tivelycompetitive withcomplainant s service

b Wagner s Tariff No 2 names rates on asphalt in bulk and on cement in

bulk based on minimum weights so high as not to be available to more than one

shipper of each such commodity while the same tariff names rates on asphalt
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and cement based on minimum weights geared to the requirements of the other
shippers thereof

c The structure of the aforesaid rates and Ithe arrangement between the

parties affords them an assured bottom cargo whIch enables them to and they
thereby do engage n destructive competition with complainant

d The maintenance of two or more tariffs naming rates for the same service
between the same ports constitutes failure plainly to show the rates charges
classifications rules and regulations in force for such service and constitutes
and affords opportunity for discriminationbetween or among shippers

The Examiner noted that counsel for complainant tried this pro
ceeding primarily as a rate case but shifted emphasis on brief to the
dual capacity issue raised but not then decided in Docket 976 The

respondents took the position that because Puget Sound litigated the

question of the per se illegality of respondents dual capacity opera
tions in Docket 976 they should not be permitted to relitigate the
issue in this proceeding Respondents also contended that neither the

complaint nor Puget Sound s counsel at the prehearing conference

raised the dual capacity issue and it would be unfair to entertain
the question here in the absence of proper notice The Examiner
however decided that the dual capacity issue was properly before him

In his initial decision issued prior to our final decision in Docket
976 the Examiner found that the tandem tow of a Foss barge con

taining contract carrier cargo with a Northland Iollmar barge
containing common carrier cargo did not violate the principle that
disfavors a carrier acting as both a common and a contract carrier

on the same voyage that Wagner s tariff rates on cement and asphalt
based as they were on a high minimum volume were discriminatory
and preferential but that the general level of respondent s rates was

not unreasonably low In addition the Examiner was of the opinion
that any dual capacity operation by Foss and its wholly owned sub

sidiary Wagner would violate the principle disfavoring dual capacity
operation on thesame voyage

Exceptions were filed andoral argument washeld

Puget Sound excepted to the initialdecision insofar as it holds law
ful respondents practice of combining Foss contract carrier cargo
with Foss Northland common carrier cargo in the same tow on the

same voyage Respondents originally excepted to those portions
of the initial decision wherein the Examiner expressed his opinion
concerning the lawfulness of any future operation combining Foss

contract cargo with common carrier cargo of Wagner its wholly
owned subsidiary Respondents excepted to the Examiner s expres
sion of his opinion on this question on the ground that the issue was

not properly before him However they now ask that we decide both

aspects of the dual capacity issue including the lawfulness of the
Foss Northland operation

Wagner and Foss also excepted to the Examiner s conclusion that
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Wagner s bulk asphalt and bulk cement rates were discriminatory and

preferential andtherefore unlawful

We shall consider the issue of Foss Northland dual capacity opera
tion first The Examiner in dealing with this issue treated the ques
tion of the per se illegality of such an operation at some length and
without the precedent of our decision in Docket 976 reached the same

conclusion we did that the particular operation in question was not

illegal per se Although we agree generally with the reasoning of

the Examiner in reaching his conclusion we consider our decision
in Docket 976 to be dispositive of the question and do not feel that

further extended discussion on the issue is warranted or necessary
Our decision in Docket 976 mentioned the future possibility of un

lawful discriminations or preferences to shippers under Agreement
8492 and stated that the Shipping Act affords ample means for reach

ing any such results actually occurring in the subsequent operations
of the parties under the agreement The Examiner has found that

no substantial evidence of such results is present in this record and

we concur We conclude that operations under Agreement 8492 have

not thus far resulted in any undue preferences or unjust discrimina
tions in theparties treatment ofshippers

We further agree with the Examiner that Foss practice of hauling i

contract cargo southbound rather than returning empty after its equip
ment is employed to transport common carrier cargo north does not

constitute anunlawful dual capacity operation
The testimony at the helring ofMr Paul E Pearson vice president

and general manager of Foss and ofWagner prompted some concern

in the mind of the Examiner that in the future the common carrier

operation of Wagner might be treated as a mere adjunct of the Foss

contract carrier operation His concern led him to consider the law

fulness of such a dual capacity operation should it be undertaken

We do not consider that the question of the legality of any future

dual capacity operations by Foss and Vagner was an issue properly
before the Examiner for decision Other than the speculative testi

mony referred to above there was no evidence to show the manner

in which such operations would be conducted nor did the complaint
as we read it challenge any proposed Foss Wagner dual capacity
operation Under the circumstances we do not consider it appropriate
to reach any conclusion regarding the possible unlawfulness of an

operation which mayor may not take place in the future Foss and

Wagner are of course charged with the responsibility of conducting
their operations in conformity with the shipping statutes and no

warning shouldbe necessary to make them aware of this responsibility
Therefore on the record before us we reach no conclusions as to the

unlawfulness of such futureoperations
Foss and Wa er except to the Examiner s finding that Wagner s
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bulk rates on cement and asphalt were preferential and discriminatory
and therefore unlawful On cement Wagner s rate is 9 25 per ton

on minimum quantities of 3500 tons and on asphalt it is 16 50 per ton

on minimum quantities of 1400 tons Complainant contends that these
rates are unlawful because 1 the minimum is so high that it is

available to only one shipper and thereby violates section 14 Fourth

as a discrimination based on volume of freight offered and violates
section 16 First by giving an undue preference and 2 the spread
between the rates 46 25 cents cwt in lots of 3500 tons versus 2 10

cwt in smaller lots on cement and 82 5 cents versus 145 on asphalt
is so excessive as to be an undue preference under section 16 First

There is at present only one shipper of cement in the trade Perma

nente and the Examiner decided that it wasnot possible on the record

to conclude that there was no forseeable prospect that other cement

shippers would enter thefield and that it may be that the high cement

rate was keeping them out He did however conclude that a volume

rate which is five times as much as the general rate on the same com

modity is prima facie discriminatory and that the volume rates of

Wagner on asphalt and cement should be canceled He further con

cluded that Foss contract with Permanente Cement calling for the

same volume rates was lawful because sections 14 and 16 do not apply
to contract carriers and we decided in Dockets 904 and 914 that the

multiple towing operation considered therein did not make Foss a

common carrIer

We agree with the Examiner s conclusions as to the Foss contract

and we think theExaminer wascorrect when he found that Wagner s

rates on cement and asphalt were prima facie discriminatory We do

not however agree that the rates should be canceled on the basis of

the record before us Accordingly we will grant respondents 30 days
in which to petition for a limited remand of the proceedings for the

purpose of submitting evidence in justification of the rates found to

be prima facie discriminatory
VTe agree generally with the Examiner s remaining findings and

conclusions concerning the general level of respondents rates and for

the reasons set forth below we think theexceptions taken to these find

ings and conclusions are without merit

Complainant s allegation concerning the noncompensatory level

of respondents rates raises two basic considerations in the light of the

evidence that wasadduced by both sides One of these involves a com

parison of respondents rates with those of the other carriers in this

trade The other involves a review of respondents operating experi
ence to determine whether their rates have been noncompensatory
Much accounting data and testimony was introduced on the latter

question but it will be unnecessary to discuss these in detail here in

cluding the many disputes over accounting details because the theory
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employed by complainant in thecomputation of respondents revenues

and expenses is invalid for the reason that they are based on the mis
taken belief that the Foss Kollmar dual operation is illegal per se

Northland made eleven voyages between Seattle and Anchorage
using Foss equipment in 1961 the year adopted by the parties to test

the profitability of respondents operation Relying on the alleged il

legality of the Foss Northland operation complainant assumes a sit

uation where all of the expenses of both Northland and Foss both

northbound and southbound are oharged against the voyage revenues

but the Foss revenues on contract cargo are excluded with a minor

adjustment to reflect greater speed if the contract cargo barge had not

been included in the tows Exhibits 1 to 15 and Exhibit 65 intro
duced by PSAVL reflect a loss of 58 732 99 if the accounting is done
on the theory advanced by complainant

Exhibits 33 to 61 were introduced by respondents to reflect voyage

profits and the cumulative profits to Foss arising out of the 1961

voyages They establish the fact that a net profit of 46 334 91 was

earned by Foss Northland introduced Exhibit 28 a profit and loss

statement not prepared for the purpose of this proceeding re

flecting the Northland operating experience for a period covering the

eleven voyages It shows a profit of 27 327 01 before taking into

account any expense for compensation for Mr T F Kollmar presi
dent who spent most ofhis time managing the Northland operation
and soliciting cargo during the six month operating season This fig
ure excludes an item for accounts receivable in the amount of 17 000
which Mr Kollmar believed was due the company These exhibits I

show that the Northland operation was profitable although the record

issomewhat uncertain as to the exact amount ofprofit
Considerable question arose at the hearing concerning the account

ing details incident to certain of the exhibits introduced by both sides1
but it is unnecessary to treat these at length Under the theory em

ployed by complainant the operation of respondents would have

clearly been unprofitable but the theory is invalid Respondents
exhibits showing the profitability of the Northland operation are not

precisely detailed as to the allocation of expenses between contract and

common cargo Vhile problems might well arise as to the propel
allocation of expenses in a proceeding under the Intercoastal Shipping
Act 1933 to determine the justness and reasonableness of a given rate

this is not such a proceeding The question presented here is whethel

respondents rates are so unreasonably low as to be unprofitable On
the record before us complainant has failed to show that respondents
rates are noncompensatory Itis found that Northland s operation iE

profitable There is a lack ofsubstantial evidence as to the operating
experience ofWagner

7 F M C
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Before making the comparison of rates an introductory word re

arding PSAVL rates is necessary The northern terminus of the

PSAVL common carrier operation is Seward Alaska Very little

argo remains there as this is merely a transshipment point The

laska Railroad picks up the cargo there and transships it on to

nchorage and other points on the railroad PSA VL and the rail

oad are party to a traffic agreement under which the railroad pub
ishes its Tariff 63 A showing the total freight charges for the through
novement o traffic from Seattle to points in Alaska PSAVL sets

Eorth its proportion of the interline rate on the regular tariff filedwith

he Commission The Alaska Railroad interline rate including the

PSAVL portion to Anchorage includes wharfage and delivery ex

ense whereas the tariff rates ofKollmar and Vagner do not accord

ngto theuncontradicted testimony ofMr Kollmar

Evidence was introduced of certain rares of Pacific Western Lines

rrom Seattle to Anchorage The service of this carrier is similar to

hat of the parties to this proceeding For purposes of comparison
xamples of these rates are included in the table set out below together
with those ofPSAVUIARR Northland and Waguer from PSAVL

Exhibit 19 and the Northland Exhibit 32B

Oomparison of rates per 100 pounds

Quantity shown in parentheses

Seattle to Anchorage

Commodity PSAVL Northland Northland I Wagner PW L

ARR

nti freeze nn n
nnnu 30M 3 16 25M 2 77 25M 3 05 25M 3 09 50M 2 70

sphalt n n nnn n
80M 191 80M 145 80M 70 80M 1 45 50M 170

Jement n n
n n 40M 2 05 50M 2 10 50M 2 31 50M 210 40M 192

ron Articlesmn nnn 24M 2 97 24M 2 81 24M 3 09 24M 2 81 30M 2 98

iquor nn nn n n nn 20M 347 20M 3 07 20M 3 34 20M 3 07 20M 3 06
iquor Malt n

n 50M 2 80 50M 2 20 50M 2 20 50M 2 47 60M 2 35

umber n n
nn n 40M 196 40M 176 40M 2 02 40M 2 10 40M 2 08

1 Plus wharfage and delivery charges

The tariff rates of Northland on all but one of these selected items

average about 15 percent less than those of PSAVUIARR The

Northland rate on cement is higher However when the wharfage
and delivery charges are added these Northland rates are no lower

on the average than those of PSAVL ARR On the basis of a com

parison of rates it cannot be said that respondents rates are unrea

sonably low

Proposed findings and exceptions not discussed or reflected by this

report have been considered and found not justified
l F M C

777940 6 41
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No 126

ISBRANDTSEN Co INc

v

STATES MARINE CoRPORATION OF DELAWARE ET AL

No 732

H KEMPNER

v

LYKES BROS STEAMSHIP CO INC ET AL

No 733

H KEMPNER

11

LYKES BROS STEAMSHIP CO INC ET AL

No 734

GALVESTON COTTON COMPANY

11

LYKES BROS STEAMSHIP CO INC ET AL

No 735

TEXAS CoTSlN INDUSTRIES

v

LYKES BROS STEAMSHIP CO INC ET AL

7 F M O

I
I

I
I

i

621



622 FEDERAL MARITIME COMMISSION

AMENDED ORDER AWARDING LA

Pursuant to the decision of the United States Court of Appeals for
the District of Columbia Circuit intatea Marine Lane Inc v Federal
Maritime Commission 313 F 2d 906 1963 cert denied 874 US 881

1963 holding that interest to complainant should be granted from
November 3 1952 paragraph 1 of the order served by the Federal
Maritime Board in the above proceedings on August 9 1961 is hereby
amended to read as follows

1 That respondent States Marine Corporation of Delaware is hereby notified
and directed to pay unto complainantIabrandtsen Co Inc on or before July 20
1963545600 plus interest on such amount at the rate of 6 per annum for the
period from November 3 1952 to the date of payment as reparation for the
Injury caused by respondentsviolation of Section 17 of the Shipping Act 191

By the Commission June251963
Signed THOMAS LIs

Secretary
7 FMO
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No 1102

PACIFIC COAST EuaoPEAN QONFE IUJ NCE

PORT EQUALIZATION RULE

Decided July 11 1963

1 An evidentiary hearing i not required where no factual issue is involved

Show cause procedure may be used for the purpose vfdetermining the questions
of law presented in such a casc Respondents motion to dismiss denied

2 Rule 29 of respondents Freight Tariff No 13 instituting a plan of port

equalization foupd to be without sanction in respondents conference agreement

and therefore unlawful Respondents ordered to cease and desist from putting
the rule into effect or from carrying it out and to strike it from the tariff

3 Absent provision therefor in their basic conference agreement respondents

are not authorized to institute a plan of port equalization Such a plan is not

conventional or routine rate making but is a new arrangement for the regulation
and control of competition which must be expressly approved pursuant to sec

tion 15 of the Shi9ping Act 1916
4 The provision which Public Law 87 346 added to section 15 of the Act

authorizing an approved conference to file and effectuate without prior Commis

sion approval tariff rates fares and charges and classifications rules and regu

lations explanatory thereof 75 Stat 762 764 limits respondents strictly to the

exercise of the ratemaking power conferred by their basic conference agree

ment and prohibits them from effectuating a tariff rule embodying their unap

proved port equalization plan

Robert L Harmon for respondents
J Richard Townsend for Stockton Port District intervenor

Timothy V A Dillon for Sacramento Yolo Port District inter

venor

Frank W Gormley and Robert J BlMk1lJell Hearing Counsel

REPORT

BY THE COMMISSJO Thos E St kem OhaiNUtn John
Harllee John S PaJtterson and James V Day OommissWners

I FACTS

On Febru ry O 1963the Pacific Coast European Conf rellCe til
With the Commission an allendment to its Freight TarIff No 13 inth
form of a new rule Rule 29 This rule provides

7 F M C 623
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29 PORT EQUALIZATION Carriers may equalise a shippers cost of de
Merin cargo to carriers loading berths in accordance with the conditions
herein set forth

a Equalization is the absorption by a carrier of the difference between a

shipperscoat of delivery to shipstackle at the loading port nearest to the ship
meatspoint of origin and the cost of delivery to shipstackle at the loading port
designated by the equalising carrier
b Equalization shall be restricted to transportation costs on shipments from

points of origin in California to loading berths in either Stockton Sacramento or
a San Francisco Bay Area port via Alameda Oakland Richmond or San
Francisco

c Equalization shall not be made between Ban Francisco Bay Area ports
nor between berths within any of the ports named in b above
d The delivery costa shall be tweed upon the lowest available published rates
e Equalization payments shall only be made upon shippers invoices sub

mitted to and approved by the Conference office Invoices must be supported by

copies of the covering ocean bills of lading and copies of the transportation bills
showing applicable tariff authorities covering movement from shippers points
of origin

Prior to this filing the Commission received a letter from the Stock
ton Port District advising the Commission that the rule would be
filed and requesting that the Commission reject the filing The sub

stance of this complaint was forwarded to the conference chairman
for his views He replied by requesting the name of the complainant
and a full copy of the complaint The Commission informed him that

the gist of the complaint had been stated and that the name of the
complainant was of little use in responding to the inquiry and re
quested an anwser from the conference No further correspondence
was had

On April91963 the Commission issued an order directing that the
conference and its members lines show cause why Rule 29 should not
be declared unlawful and stricken from the tariff because the con
ference had failed to obtain Commission approval as required under
Section 15 of the Shipping Act 1916 The order to show cause pro
vided for the filing of affidavits of fact and memoranda of law and oral
argument Affidavits and memoranda were to be filed by the close of
business on April 301963 with replies thereto due no later than May
10 1963 Oral argument was set for May 17 1963 Petitions to in

tervene were filed by the Stockton Port District tockton the Sac
ramentoYolo Port District and by theCorirission of Public Docks
of the City of Portland Oregon

On April 26 1 respondents loved to dimmer the proceeding on

the ground that the order and the proeedurs therein contemplapd
see ithent lawful statutory bass antral ni fact dfrestii eomttaiy
to the nainirinum requlimsnte oaf it r hearing as ad twat in ale
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hipping Act and the Administrative Procedure Act Replies in

pposition to the motion were 51ed by hearing counsel and Stockton
Stockton alsofiled a memorandum of law and hearing counsel filed a

memorandum supporting StOckton s position oir the nierits
In lieu of requeSting allotment of time at qral rgument as au

horized in a notice sent them oy the Secretary of the Commission

respondents requested dispo ition of their motion to dismiss When
informed that the motion to dismiss would be argued at the same ti e

as the merits respondents laimed they had been given inadequa te

notice and did not have time in which to prepare their case Accord

ingly respondents chose to stand on their motion to dismiss and the

memorandum in support theref Oral argument was held as sched

uled on May 17 1963 with hearing counsel and attorneys from Stock
ton Port District and Sacramento Yolo participating therein No one

appeared for respondents or the Commission of Public Docks of the

City ofPortland
The issues before the Commission are 1 whether the Commission

has authority to conduct a proceeding of this type pursuant to an

order to show cause and 2 whether Rule 29 of Freight Tariff No

13 is an agreement within the scope of section 15 of the Shipping Act

requiring Commission approval before it can be effectuated

II AUTHORITY FOR THE PROCEEDING

Respondents in their motion to dismiss assert that they are entitled

to an evidentiary hearing on the basis of the following language from
section 15

The Commission shall by order after notice and hearing disapprove cancel

or modify any agreement or any modification or cancellation thereof whether

or notpreviously approved by it that it finds to be unjustly discriminatory or

unfair

Respondents allege that he31ring in this context means a fullhear

ing l and that the Commission is denying them such a hearing Re

spondent reliance on the above portion of section 15 is misplaced and

without merit

Respondents filed Rule 29 with th Commission a a t riff amend

ment They did not file it for approval under section 15 consequently
there is rio issue as to the approval disapproval or modification of the

rule under the section The primary question in this proceeding is
whether Rule 29 should hav been submitted to the Commission for

1By full hearing respondents refer to the eVidentiary heating befere an examiner
provided for in sections 7 and 8 of the Administrative Procedure Act

7 F M C
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section 15 approvala This involves no factual issue but simply an
inquiry as to whether the Alle is author ed by i spogu eats basic con
Bilge ligielgnaga4dif sod s0 singwl ether it is met agree

ment or a nodifiiation of an existing went which is subject to

tom Corimmissionsapproval under eeotion15 To resolve the questions
off law thus presentee 11 tint Is necessary is an examination of Rule
29 the basic conference egreement and section 15 We are not as
respondents claim called upon to make a finding of certain adverse
effects indeed to conduct an evidentiary hearing for the purpose
of disposing of the questions actually at hand would be wasteful for
all concerned

Nor are respondents correct in contending that Rule 10n of the

CommissionsRules of Practice and Proceduregives them the right to
present evidence and cross examine witnesses Rule 100 is not

applicable to show cause proceedings Rule 5g which governs such
proceedings states

The Board may institute a proceeding against a person subject to its jurisdic
tion by order to show cause The order shall be served upon all persons named
therein shall include the information specified in rule 10e may require the

person named therein to answer and shall require such person to appear at a
specified time and place and present evidence upon the matters specified

Rule 5g allows for discretion in adapting the show cause procedure
to the requirements of the particular case as has been done here If

it had been intended that Rule 10n be applicable to show cause

s The relevant portions of section 15 are as follows
That every common carrier by water or other person subject to this Act shall file

immediately with the Commission a true copy or if oral a true and complete memo
randum of every agreement with another such Barrier or other person subject to this Act
or modification or cancellation thereof to which it may be a party or conform in whole
or in part fining or regulating transportation rates or fares giving or receiving special
rates accommodations or other special privileges or advantages controlling regulating
preventing or destroying competition pooling or apportioning earnings losses or traffic
allotting ports or restricting or otherwise regulating the number and character of saiiings
between ports limiting or regulating in any way the volume or character of freight or pea
senger traffic to be carried or in apy manner providing for an exclusive preferential or
cooperative working arrangement

Any agreement and any modification or cancellation of any agreement not approved
or disapproved by the Commission shall be unlawful and agreements mediecatlene and
cancellations shall be lawful only whenandes long u approvedbythe Commission before
approval or after disapproval it shall be unlawful to carry out in whole or in part directly
os indirectly any eucb agreement modification or oancelladon except that tart rates
tares and cbar6es and classifications rules and regplatigps explanatory thereof
agreed upon by approved conferences and changes and amendments thereto If otherwise
in aeco ace with we sb be 0iiiviitted totake edeet without por approval upon
ccnpliagee with the Publication and AEpg requlrementa ot lection 160 Atereof and With
the provisions ef any regulations the Commission may adept

Rule 10n provides
PROF DAM MOM ir t tp m t Ida eve or 114 P 147 deeumeatr7

evidence to submit rebpttal evepce and tp epoduet pack AsaeielcIPaUaa aan be
required for a full and tree dlselosureotthe facto

7 WMf
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proceedings a specific reference to that effect would have been in

cluded in Rule 5 g

Respondents also cite Trans Pacific Freight Oonference of Japan
et ale v Federril M ariti1ne Board and United States 302 F 2d 875
D C Cir 1962 for the proposition that the Commission cannot

declare anything unlawful That case involved the validity of an

interim cease and desist order which had been issued in an attempt
to maintain the status quo pending the outcome of proceedings before

the Commission Itdid not involve any question of the Commission s

authority to issue an order in the circumstances present here where

it has been determined in an appropriate proceeding that a conference

proposes to exceed the scope of its approved section 15 agreement 4

In their supporting memorandum respondents further contend that

in the case of Sea Land Service Inc et ale v Federal Marititme Oom

mission and United States 9th Cir No 18377 filed January 8 1963

the Commission took a pOsition inconsistent with that taken here We

disagree In Sea Land the Commission moved for and obtained

remand of the case because the petitioners sought to have reviewed
as a final order of the Commission a letter which had been written

by a staff member in response to the petitioners informal request for

advice as to whether certain proposed leases were within section 15

No hearing had been held and no reasons had been given for the de

termination made in the letter and the Commission took the position
that a remand was essential to permit such action before the court

could properly undertake judicial review It should be emphasized
that in the Sea Land case the informal determination was the result

of the informal approach the petitioners there chose to employ
Furthermore in the present case the respondents have been accorded

opportunity for a hearing consonant with the issues to be determined

Respondents further claim that they were not timely notified of the

matters of fact and law asserted A reading of the Commission s

order is sufficient to dispel this notion respondents were notified when

they were served with a copy of the order and they cannot possibly
claim that the notice was not timely Our rules 5 e and 7 b which

are cited by respondents are inapplicable in the present proceeding
They relate only to the filing of answers to compiaints and not to re

plies to orders to show caus There is no provision in Rule 5 g
which specifies a time limit for replies to such orders Likewise Rule

6 Regarding our authority to Issue a cease and des1st order prohibiting the effectuation
of such unapproved activity the court said In the Tram Pacific case 8upra footnote 8

In Pacific Coast Eu opean Conference 6 F M B 65 1956 the Boardr asserted th

authority to Issue a cease and de81st order prohibiting the nartle8 fromcarrylng out an

unapproved agreement We need not expre89 aview as to whether such an order 18 within
the Board s autbolltY But we do note that dlfrerent c6Dlilderatl onl mlght well b
Involved hi such aCase

1 F ld C
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10ocitedby respol ts relates solely to a suspensionpoeeeding
wider sermon 3 of the Inteicoastal Shipping Act of 1933 and it in turn
refers to Rule5hnot Rule5g It should be noted that respond
ents made no application for an enlargement of time to file replies nor
did they assert why they were not able to reply totheorder in the time
alloted Absent such an application or assertion respondents claims
seem frivolous

This same ground has been traveled with time respondents on sev
eral prior occasions In Pack Goat Europe Gom erence 7FMC
27 1961 we stated in language equally applicable here

The eomplatat is that such a proceeding evidentiarytype hearing is
necessary to provide proper notice and hearing and an evidentiary record on
which to bane findings Respondents also claim an order to show cause is un
authorised by the Act

This procedural argument is but a play on form and words The order to

Show cause was espressi provided for by the Boards rules it fully specified
the charges against the conference and alleged that respondents aetlons had
prevented the Board from carrying out its statutory duties and It was well
within the powers vested in the Board by the Act

The order gave respondents notice of the issues involved and time to prepare
to meet them The questions raised by the order were purely
legal There was no factual issue and hence no occasion to compile an eviden
tiary record in a hearing the proceeding in our view quite adequately
satisfied the requirements of clue process 7PMCat pp 3738

An earlier case Pacific Coat European Conference Payment of
Brokerage 4FMB696 1955 arose from respondents attempt to
effectuate without Board approval a tariff rule Rule 21 and amend
ment thereto containing certain provisions respecting the payment of
brokerage hereinafter more fully discussed Respondents con
tended the Board could find a violation of section 15 only after a full
evidentiary hearing Rejecting this position the Board held that
such a hearing is not required where the sole questions are of law
Upon an examination of the rule respondents basic conference agree
ment and section 15precisely as we have done herethe Board
decided as a matter of law that the rule required section 15 approval
and lacking same it was unlawful 4FMB at pp 700703

Respondents petitioned for reconsideration arguing that the Board
was powerless to make such a declaration absent an evidentiary hear
ing The Board in a detailed review of its authority in the premises
again rejected respondents position Pacific Coast European Con
aerence Payment of Brokerage 5 FMB 65 1956 The Board
also stated

It is inconceivable that Congress would have granted antitrust law Im
munity to between carriers which might in the absence of such
immunity offend those laws and yet have denied the agency charged with super
vision over those agreements the power to protect the public by declaring a

7 FMC
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given agreement to be unlawful as unapproved and or by requiring the carriers

to cease and desist from effectuating the agreement pIior to approval or after

disapproval None of these powers is specified in the Act yet each has been

vested impliCitly in us as necessary to the effective government supervision
contemplated by the Act Section 22 of the Act in permitting us to make such

order as we deem proper gives us that authority 5 F M B at p 68 II

The Board supported the foregoing decisions by citing inter alia

lsorandtsen 00 Inc v United States 211 F 2d 51 1954 cert den

347 U S 990 1954 and United States Navigation 00 v Ounard

Steamship 00 50 F 2d 83 2nd Oir 1931 aff d 284 U S 474 1932

In Isorandtsen no hearing had been held but the court determined as

a matter of law that the institution of a dual rate system without prior
approval under section 15 was a violation of the Act In the Ovnard

case the Second Circuit stated

The Shipping Board may determine whether any agreement such as is described

in the bill has actually been made and if it has may order it tiled and require

the parties to cease from acting under it unless and until it is approved 50

F 2d at p 90

Inaffirming the Supreme Court said

If there be a failure to file an agreement as required by section 15 the

board as in the case of other violations of the act is fully authorized by section

22 8tl pra to afford relief upon complaint or upon its own motion 284 U S at

l86

l1anifestly therefore it is well settled that ve have the power to

determine whether an agreement subject to ourapproval under section

15 exists andif so to take appropriate action Itis equally well settled

thrut an evidentiary hearing is not required in making such deter

min3Jtion where as here the only question is one of law 6 Respondents
motion to dismiss will be denied

III THE PORT EQUALIZATION RULE

vVe think it clear that Rule 29 is subject to section 15 and is

not within the scope of respondents basic conference agreement
Agreement No 5200 The scope of that agreement is set out in section

1 thereof which is the only provision relevant here and provides
This agreement covers the establishment regulation and maintenance of agreed
rates and charges for or in connection with the transportation of ail cargo in

vessels owned controlled chartered and or operated by the parties hereto in the

trade covered by this agreement and brokerage tariffs and other matters

directly relating thereto members being bound to the maintenance as between

themselves of uniform freight rates and practices as agreed from time to time

IIA further decision in tbis case rendered in 1957 upon completion of an eyidentlary

bearing to determine tbe merits of responents brokerage rule in light of tpe provisions
of sections 15 16 and 17 of the Act Is reported at 5 F M B 225

e See also Producers Livestock Marketing Assn v United States 241 F 2d 192 10t

Clr 1957 Riss 00 v United States 117 F Supp 296 301 2 304 W D Mo 1952

atfd 346 U S SOO 1953 Davis AdministraHve Law Treatise 1958 section 706

7 F M C
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Under this provision the parties are authorized to regulate competi
tion among themselves by establishing uniform rates for the trans
portation of cargo They are not authorized to create new relation
ships which invade the areas of concerted action specified in section
15 without additional approval under that section This was ex

pressly held in the 1955 Pacific Coast European Conference case 4
FMB 696 supra As before noted in that case respondents had
sought to effectuate without Board approval tariff Rule 21 and

amendment thereto respecting brokerage These directed that broker

age be paid only to brokers on the conferences approved list and
provided for the exclusion from that list and the refusal of brokerage
to any firm soliciting business for a nonconference carrier The Board

rejected respondents contention that since their basic agreement
mentioned brokerage they were authorized without more to put
such a rule into effect Using language equally pertinent here the
Board said

Surely amended Rule 21 introduces a new scheme of regulation and control of
competition and provides for an exclusive working arrangement not embodied
in the haste agreement the authority granted in article 1 does not extend
without additional approval to the creation of new relationships which invade
the areas of concerted action specified in section 15 in a manner other than as a
pure regulation of intraconference competition 4 FMB at 702703

As is shown on its face respondents present rule Rule 29 institutes
a port equalization plan under which they absorb part of a shippers
inland freight expense equal to the difference between the cost he would
incur in delivering the shipment at the loading port nearest the ship
ments point of origin in the State of California and the cost he
incurs in delivering it to respondents at a more distant port Stock
ton Sacramento and specified San Francisco Bay Area ports Re

spondents thus pay a portion of the shippers expense in order to
induce his cargo to their vessels at the indicated ports

The adoption of a plan of this kind does not constitute conventional
or routine ratemaking among carriers It is a new arrangement for
the regulation and control of competition Moreover it affects third
party interests such as the ports and facilities from which traffic is
drawn and it obviously is not a pure regulation of intraconference
competition Port equalization raises questions of possible unfair
ness unjust discrimination and detriment to commerce all matters
included in the standards for adjudging the spprovabiljty of agree
ments under section 15 and may bring into play the requirements of
sections 16 and 17 of the Act In other cases it appears die cabers

7FMC
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pave unqertak o comply with th Act by provirl ing expressly for

the p anin their agreem nts filed for section 15 approva11

A far back as 1997 the Shi pping B rd in Section 15 Inquiry 1

D S S B 121 held tl1at the words every lagrooment as used n sect o

15 quoted in footnote 2 infra require all agreements covering mat

ters ofthekind pecified in the section to b rfil8d for approVa apdthat

only those activities which could Pe considered routine when meas

ureq by the standards of section 15 were excepteq t was indiyated
that current rate changes and other da yto day conference transac

tions would be deemed routine 8 The Isbrandtsen decision supra
which along with Section 151nqttiry wascited by theBoard in support
of its decision in the Pacific OQast European Oonference case 4 F M B

696 supra held that the institution of a dual rate system wasnot rou

tine activity The court also declared that any new scheme for the

regulation and control of competition must have sect ion 15 approval
as follows

Agreements referred to intb Shipping Act aredefined to include understand

ings conferences and other arr rigeIllents Clearly a scheme of dual rates like

that involved here is an agreement in this sense Itcan hardly be classified as

an interstitial sort of adjustment since it introduces an entirely new scheme Off

rate combination and discrimination not embodied in the basic agreement In

either case 15 requires that such agreements or modifications shall be lawful

only when and as long as approved by the Board Until such approval is ob

tained the Shipping Act makes it illegal to institute the dual rate system 211

F 2d at 56

Apart from the case law however Oongress hM now erected aspe
cific statutory harrier to the effectuation of Rule 29 in the absence of

section 15 approval Public Law 87 346 enacted in October 1961

added to section 15 of the Shipping Act a provision authorizing an

approved conference to file and put into effect without prior Commis
sion approval a tariff or change or amendment thereto which sets

forth rates fares and charges and classificatioJS rules and regula
tions explanatory thereof and which is otherwise in accordance with

law 75 Stat 762 764 quoted in footnote 2 infra Though
worded as an exception to the approval requirements of section 15

For example see Oity of Portland et al v Pacific We8tbound Oonference et al 4 F M B

664 t9SI 5 F M B 118 1956h aff d Sub nom Pacific Far East Line v United StateB

246 F 2d 711 DC Clr 1957 Pacific We8tbound Oonerence Agmt No 77902 p 8 M C

775 1946 Oity of Mobile et al v Baltimore Jn8ular Lm6 et al 2 US M C 74 1941
8 Empire State Hwy Tratjap A88n et al v AmericanE port Line8 et al I M B

565 1959 1 Is a recent exa ple of routine or cOnventional ratemnklng authorized by the

balrtcsectlon 15 agreeirient Invoiv7ed ere were tarl1lseyf an association of ocean terminal

operators which estabUshed rtes and certain regulations respecting their appHea ttOD for

t e lQadlng d nl adlngQt ls at Jlera in lt e rt Qf N w l rk area A IJl tertarltt

tDC eaidJg the 1e el of tb se Ia nd reyJ g Jle rules was held not o be a 1D atter
requiring separate section 15 approval tn B pir S a H TrCn8p A 8n t OIl IV

Federal Maritime Board 291 F 2d 336 DC Clr 1961 i cert den 368 U S 9B 19 11

rT FM e
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t islan ageinrib eeillirges oaniferencepower On the contrary
it is intendecpabsent lditional approval to limit conference authority
such as that contained in section 1 of res ondents basic agreement
strictly td the rate making activity therein provided for
HR6715 87th Congress the bill that became Public Law 87446

evolved from Kik 4299 87th Cone its immediate predecessor in
ithe legislative chain In HR 4299 the exception covered tariffs of
rates fires and charges The Department of Commerce and our
predecessor the Federal MtritinteBoardquestioned the words tariffs
of because

e conferences may insert rules and regulations in their tariffs which have
the effect of restricting competition in a manner not reasonably to be inferred

from the basic agreement

Thereafter the House Merchant Marine and Fisheries Committee
redrafted HR 4299 Draft revision 2 thereof changed the exception
to read tariff rates fares charges classifications rules and regula
tions Again the Board objected its Chairman testifying as follows
We believe that this exemption is too broad The purpose of this provision is to
leave conferences free to adopt rates and to amend them from time to time with
out the need for formal Board approval of each rate action as a separate section
15 agreement We agree with this purpose The problem is that the rules and
regulations inserted by conferences in their tariffs may go beyond mere rate mat
ters and instead set up new types of concerted activity not contemplated by the
basic conference agreement To insure that the classifications rules and
regulations are confined only to legitimate rate activities we recommend
the insertion of the phrase explanatory thereoe after the word regu
lations

The Committee then introduced HR 6775 incorporating this

change and others decided upon as a result of its hearings HR

6775 was reported and passed the House with the exception reading
tariff rates fares and charges and classifications rules and regula
tions explanatory thereof Before a subcommittee of the Senate

Commerce Committee the American Steamship Committee on Con
ference Studies consisting of 22 lines operating Americanflag ships
requested deletion of the words explanatory thereof on the follow
ing grounds

We feel that that is much too confining When you have a basic agreement a
basic conference agreement operating it is intended to lay down within that
conference structure lay down the terms conditions rules and regulations for
competition among the members But this confines the action of the members
of the conference to be just a rate organisation There are many things which

Rept 498 87th Cong pp 14 19 Hearings on HR1 4299 before the Special
Subeominitte on Steamship Conferences House Merchant Marine and Fisheries Committee
87th Congi Marchess Marcand April 198I pp 4 8

AI Bottle Hearings id pp 48081
7 FM
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occur from day to day from time to time whichconference has to take action on

With this language in there it wouldn t be able to take action on anything with
out the Board s prior approval except perhaps a change in the tariff rate

There are new concepts coming into this business such as containers and

many conferences have found it necessary to lay down the rules and regulations
for competing with one an6ther 9n coItainers

There are lots of other things like demurrage rules and regulations which are

not really encompassed in theoilg iiuH agreement but whIch occur as time

goes OD
u

Following this testimony the words explanatory thereof were

deleted in a draft revision of lI R 6775 prepared by the subcommit
tee However notwithstanding the industry objection the words
were restored when the Senate Conunerce Qonunittee reported the
bill 12 As thus restored to the restrictive verSIon which the Board had

urged and the House had approved the exception was enacted into
law Plainly therefore the statute itself no expressly prohibits

responlents Rule 29 unless specific CommIssion approval is obtained
under the standards of section 15

Respondents have not sought much less obtained section 15 ap
proval of their port equalization plan An order is attached denying
their motion to dismiss requiring them to cease and desist from put
ting Rule 29 into effect and directing them to strike Rule 29 from

freight Tariff Number 13

U Hearings on H R 6775 before the Merchant Marine and Fisheries Subcommittee
Senate Commerce Committee 87th Congress Part 2 JUly and August 1961 pp 589 544
556

12 In reporting H R 6775 the Senate Commerce Committee stated S Rept 860 87th
Cong p 18

Agreements not approved by the Commission would be unJawful Before approval or

after disapproval It woul be unlawful to carry out any agreement However approved
conference tartti rates 0 it otherwise lawful may take effect without prior approval
by the Commi88 on upon complllIi with the tariff flUng requirements of the Shipping
Act 1916 as amended

7 F M C
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No 1102

PACIFIO COAST EUROPEAN CONFERENCE

ORDER REGARDING PORT EQUALIZATION RULE

This proceeding having been initiated by the Federal Maritime
Commission pursuant to Rule 5 g of its Rules ofPractice and Pro
cedure and the Commission having fully considered the matter and

having this day made and entered of record a Report containing its

findings and conclusions which Report i hereby referred to and made
a part hereof
It w ordered That the motion to dismiss the proceeding filed by

Pacific Coast European Conference and its member lines respondents
be and it hereby is denied that respondents cease and desist from put
ting into effect or carrying out Eule 29 of their Freight TariffNo 13
and that respondents forthwith strike Rule 29 from their Freight
Tariff No 13

By the Commission July 17 1963

634

Signed THOMAS LISI

S eYetary
7 F M C
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No 827 SUB No 1

PHILIP R CONSOLO
V

FLOTA MERCANTE GRAN COLOMBIANA S A

Decided September 16 1968

On rehearing on remand complainant found injured to theextent of 106 001 00

by respondent s refusal to allocate between August 23 1957 and July 12

1959 refrigerated space on respondent s ships for the carriage of bananas

and reparation insuchamount awarded

Robert N KharaBch William H Lippman and Amy SC111pi for

complainant
Odell Kominers and J Alton Boyer for respondent

REPORT

BY THE COMMISSION John Harllee Ohairman Ashton C

Barrett James V Day John S Patterson Thos E Stakem

Oowmi8SWner8
Pursuant to remand by the United States Court of Appeals for the

District ofColumbia Circuitt this matter was reheard fo the purpose

of reconsidering the order of our predecessor the Federal Maritime
Board directing respondent Flota Mercante Grancolombiana S A

Flota to pay reparations to complainant Philip R Consolo

Consolo
On June 22 1959 the Board in Dockets 827 835 and 8412 found

that Flota had violated sections 14 Fourth and 16 First of the

Shipping Act 1916 by excluding Consolo and another qualified
banana shipper Banana Distributors from participation in the re

frigerated space on its common carrier vessels in the trade between

Ecuador and theUnited States and allocating all suchspace to asingle

1Flota Mercante Grancolombiana 8A et ale V 1J and US A 802 F 2d 887 112

U S App D C 302 1962

Philip R onsolo and Banana Distributors Inc v Flota Mercante Grancolomblana

B A 5 FM B 6SS 1959

7 F M C 635
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shipper Panama Ecuador On March 30 1961 the Board in Docket

827 Sub No 1 entered on behalf of Consolo the reparation order

here under consideration in the amount of 143 370 98 No interest

was allowed in this award but interest at 6 percent per annum was

granted on any amount not paid by Flota 60 days after the Board s

order This supplanted an ExamiIl r decision which had awarded

Consolo 259 812 26 as reparations

On appeal the Court had before it two petitions by Flota one I

attacking the Board s finding that it had violated the Shipping Act

the other attacking the reparation order as well as a petition by
Consolo attacking the reparation order The Court sustained the

Board s finding of violations and upheld its denial of Consolo s claims

for pre awar interest for an earlier starting date for the reparation
period and for an upward revision in the amount of space he would

have been allocated if permitted to ship on Flota s vessels However

the Court set aside the Board s reparation order and remanded it to

the Commission to consider

whether under all the circumstances it is inequitable to force Flota to

pay reparations or at least inequitable to force it to pay those reparations calcu

lated under the relatively harsh measure of damages utilized by the Board

The Court prefaced this language with a discussion ofFlota s argu

ment that it would be inequitable to award reparations because of

thefollowing factors

1 The then unsettled nature of the law as to whether a violation had

occurred

2 The possibility that Flota in good faith believed its situation was dis

tinguishable from that of Grace Line the carrier in a recent case dealing with

similar issues due to factual differences te the physical characteristics of

Flota s vessels and difficulties and delays in lOading if more than one shipper
were to use its banana space

3 The Board s delay in deciding a petition for declaratory order sought by
Flota Docket 835

4 Flota s possible liability for breach of the exclusive contract which it

had signed with Panama Ecuador one of Consolo s competitors for what Flom

may have thought a reasonable period of time in light of the Board s deCision

in a prior banana case involving Grace Line
5 Consolo s apparent faillire to utilize all of the banana space already avail

able to him on Grace Line vessels

The Court stated that the Board took up most of these points indi

vidual1y and disposed of them briefly and went on to say

But the essence of Flota s argument was that the cumulative weight of aft of

the circumstances and not anyone circumstance l endered it inequitable to

require reparations We are not prepared on appeal to go this fa f but we do

consioor that the B6ard failed to ghe adequltte consideration to this

issue The Board may have erroneously believed 1 that it was required to

7 F M C



PHILIP R CONSOLQ V FLOTA MERCANTE GRANCOLOMBIANA 637

grant reparations once it found a violation of e Act or 2 that all of the
issues as to the reasonableness or equity of Flota s conduct were determined
in the first phase of the proceeding

DIsCUSSION AND CONCLUSIONS

The Commission recognizes and we think the Board did that sec

tion 22 of the Shipping Act does not require the award of reparations
when a violation has been found The language of the section is that

we may direct the payment of full reparation for injury caused

by the violation This is permissive hence the mere fact that a

violation of the Act has occurred does not in itself compel a grant of

reparations We believe also that in granting reparations the Board

took account ofall the circumstances But in any case we have made

our own thorough review of this matter and have concluded that

Consolo is entitled to r parations though in an amount smaller than

the Board awarded In so concluding we have not only re examined

the record but have considered the contentions of the parties including
the arguments set forth in their briefs submitted on remand and have

particularly weighed the individual and cumulative effect of the
factors mentioned by the Court as they bear on the equities

First we discuss the unsettled nature of the law in 1ay 1957 at

the time Flota executed a renewal contract allocating all of its avail

able banana space to Pana ma Ecuador for three years thereby
excluding Consolo and others from its vessels Shortly prior to

this in April 1957 the Board in Banana Distrib ttors Inc v Grace

Line 5 F MB 278 had held that Grace Line s practice of contracting
all of its banana space to three shippers to the exclusion of other

qualified shippers was unjustly discriminatory and unduly and un

reasonably prejudicial in violation of sections 14 Fourth and H

First of the Act And four years earlier in Philip R Oonsolo v

Grace Line Inc 4 F MB 293 1953 the Board had held the same

thing after a full review of the problems attendant upon the trans

portation ofbananas and of Grace s contention that it was not subject

to common carrier obligations with respect to this commodity
Grace satisfied the complaint in the 1953 case but after the 1957

decision it appealed The Board s order was reversed and remanded

in 1959 by the Second Circuit Court of Appeals due to the Court s

disagreement with a test namely that bananas are susceptible to

common carriage which the Board had advanced in dealing with

Grace s argument that Grace was and because of the special condi

tions involved in banana transportation could only be a contract

carrier of the fruit The Court refused at that time to consider the
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Board s contention that a common carrier for the public generally
cannot also carry a particular commodity on a contract basis S On
reconsideration pursuant to this remand the Board eliminated any
reference to the susceptibility test and reached the same result it
had reached earlier The Board held that Grace was a common

carrier by water under the Shipping Act and could not evade the

requirements of the Act as to any part of the goods it carried On

appeal the Second Circuii in 1960 affirmed this decision and the

Supreme Court refused review 4

We must judge Flota s protestations of innocent intent in the con

text of the circumstances as they existed in May 1957 when it executed

the three year renewal of its exclusive contract with Panama Ecuador

and it is evident from the foregoing that Flota executed that contract

in contravention of two Board decisions directly in point In both

instances the Board had held that Grace was a common carrier of
bananas and had declared illegal its attempts to exclude qualified
banana shippers from its vessels The Board had ruled also that

forward booking arrangements for transportation of the fruit for a

period not exceeding two years were reasonable provided the available

space was prorated among all qualified banana shippers who desired

it 5 Of course the courts could alter these decisions and to that

extent they did not settle the law But they were authoritative

pronouncements by the agency with prime responsibility in the field

and we fail to see why shippers should be penalized because Flota

chose to ignore them and sign a three year exclusive contract More

over while Grace appealed the Board s 1957 order the order was not

stayed and remained valid pending the outcome of the appeal which

neither Flota nor anyone else knew would succeed as it temporarily
did in 1959

Flota argues that if it accepted Consolo s demands for space it might
have been faced with litigation for breaching its contract with Panama

Ecuador But a provision in that contract absolved Flota of any

liability in the event the contract wasdeclared illegal or unenforceable

8 Grace Line Inc v FederaZ Maritime Board 263 F 2d 709 CA2 1959

Banana Distributors Inc v Grace Line 5 F M B 615 1959 aff d Grace Line Inc v

Federal Maritime Board 280 F 2d 700 CA2 1960 cert denied 364 U S 933 1961
6 Bananas are plentiful in Ecuador and the amount of bananas a shipper can sell de

pends solely on the current market for the product and the amount of space he canacquire
for transporting them The fruit Is however highly perishable and mus be carried in

refrigerated compartments to prevent rapid ripening Through forward booking arrange

ments the shipper is able to contract for a fixed amount of carrier space for a spec1fie
period of time Such an arrangement permits the shipper to purchase bananas with the

knowledge that vessel space is available for carrying them During the period of the
forward booking contract other shippers not party to this arrangement are foreclosed

from any space In the 1957 Grace case forward booking arrangements for a two year

period were approved but only if a reasonable proration of space was made to all qualified
shippers who desired it and were prepared to meet the terms of the forward booking
contract

7 F M C



PIDLIP R CONSOLO V FLOTA MERCANTE GRANCOLOMBIANA 639

Although this provision might have put Flota in the position of

having to defend the Grace decisions and assert their application to

the Panama Ecuador contract it is not unreasonable to think that one

acting in good faith would choose such a course Flota consciously
chose the opposite course and we can only conclude that it did so be

cause it preferred the advantages if its long term exclusive arrange
ment withPanama Ecuador

In so acting Flota violated its common carrier duty as repeatedly
declared by the Board to carry goods for all qualified shippers Even

if Flota thought the Board would be reversed one who acts in contra

vention of a statute court or administrative ruling in the belief that

it will be declared invalid assumes a calculated risk Ifthe law which

he contravenes is upheld he must face the consequences Flota is not

facing but is seeking to escape the consequences by passing the burden

of its wrongdoing on to the party who bore the pecuniary brunt

thereof This does not appeal to our sense of equity
We next deal with the possibility that Flota in good faith believed

its situation was distinguishable from that of Grace Flota argnes
that its ships ere not adaptable for loading and unloading and points
out that when in 1959 it did open its space to several shippers they
combined into a single corporation the Continental Banana Company
to act as a single shipper in the stevedoring importation and market

ing ofbananas But this goes to refute Flota s argument rather than

support it because it shows that means were available to solve the

problem of accommodating several shippers Instead of a good faith

exploration ofsuch means Flota we think simply preferred its exist

ing one shipper arrangement
Itwould be safe to assume that every vessel in the banana trade is not

exactly the same structurally To rely upon their structural differ

ence as an excuse to avoid common carrier obligations would go far

toward eliminating such obligations Thus legal precepts based on

activities ofasimilar carrier a similar contract the same commodities

and the same trade could be overridden by claiming structural differ

ences in the ship Nor is a refusal to carry goods for many justified
by fear that they cannot cooperate in using the available space
Whether shippers can cooperate will never be known unless they are

offered space It is the common carrier s duty to offer the space and

give shippers the chance to devise cooperative means of using it In

the final analysis the possibility of cooperation is one to be assessed by
the individual shippers and not the carrier If multiple utilization

is truly impossible we think shippers will recognize this and accept
the fact that the space can only be utilized on an exclusive basis
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Regarding the question of the Board s delay in deciding Flota s

petition for declaratory order we first point out that Flota brought
this petition only under threat of a formal complaint by Consolo

which complaint Consolo actually filed two weeks after the Petition
Flota had already violated the Act as interpreted by the Board when

it filed its petition hence it did not in fact seek the Board s assistance

in governing its conduct Its resort to the Board was under pressure
of the troubles it had invited by executing a three year renewal of its

exclusive contract with Panama Ecuador in complete disregard of

everything theBoard had said on the subject Again judging Flota s

claim in proper context we are unconvinced of its good faith

More importantly however Consolo s complaint unless satisfied

was required to be investigated and determined by the Board under

section 22 of the Shipping Act 1916 regardless of the disposition it j

made of Flota s petition And in the exercise of its discretion under

section 5 d of the Administrative Procedure Act A P A the de

claratory order provision 5 U S C 1004 d the Board not only did E

not have to acoord Flota s petition priority of consideration it did not

have to consider the petition at all Itmight well have adjudicated
the matter on the basis of Consolo s complaint and the one later filed

by Banana Distributors as being the more appropriate and effective

procedure for handling the issues involved Thus the Attorney
General s Manual on the AP A states at p 60 that an agency need not

issue declaratory orders

where it appears the questions involved will be determined in a pend

ing administrative or judicial proceeding or where there is available some other

statutory proceeding which will be more appropriate or effective under the

eircumstances

See also Western Air Lines v O A B 184 F 2d 545 CA 9 1950 with

respect to the wide discretion an agency has in choosing the means to

dispose of the business before it

Even standing alone Flota s petition would have offered no promise
of a speedy resolution of the controversy Under section 5 of the

AP A such a petition must be determined on the record after notice

and opportunity for agency hearing
6 In filing the petition Flota

conceded nothing It took the position that its vessels were different

structurally from Grace s vessels and as a practical matter they could

only accommodate a single banana shipper 1 Flota s assertion of this

position which was sharply disputed by the aggrieved shippers led to

65 US C 1004 see also Attorney Generals Manual on the AP A p 59 and Rule 10 i

FMC Rules of Practice and Procedure
1FIota also contended during the course of the proceeding that it was not a common

carrier of bananas that even If it was It had not prejudiced or unjustly discriminated

against shippers and that it had not violated the Act
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a complex and lengthy hearing into the physical characteristics and

utilization of its vessels so far as the banana trade was concerned

Flota made thecontention notwithstanding the in depth probing of the

special conditions ofbanana carriage including multiple shipper prob
lems which had occurred in the Grace cases It hoped somehow to

avoid those cases Flota had a right to attempt this but any possibility
of a prompt disposition of the controversy was thereby precluded no

matter what form the adjudication took

Clearly there is no substance to Flota s argument that its petition
should have been determined independently of the complaints filed

by Consolo and Banana Distributors or thatthis would have expedited
resolution of the dispute Flota suffered no prejudice through the

consolidation of its petition with complaints involving the identical

controversy We think the Board was entirely reasonable in exercis

ing its discretion in this respect
Nor is there any support for the suggestion that there was Board

delay in the actual handling of the controversy for which Flota is

being made to pay reparations The consolidated proceeding took

about two years to terminate and Flota meanwhile continued its ad

vantageous Panama Ecuador arrangement Panama Ecuador itself

participated in the case arguing along with Flota that the physical
limitations of the vessels foreclosed their use by more than one

banana shipper
The record of the proceeding reflects that numerous requests for

postponements were made and that Flota either authored or favored

most or these Ifthere was any disposition on its part for aprompt
determination this cannot be discerned For example Flota asked

for and obtained delays in answering Consolo s complaint and in the

time set for the first prehearing conference it joined in putting the

hearing off to a date four months after that prehearing and it then

moved for a further delay of over two months in the hearing date

The hearing thus did not begin until a year after the filing of Flota s

petition and Consolo s complaint vVbatever else may be said in

justification of these delays they cannot be explained on the ground
that Flota was seeking prior action on its petition The delays
were in no sense caused by the Board Indeed in rendering their

decisions the Examiner and the Board acted with what may be termed

unusual dispatch considering the controversial nature and size of the

record s

Turning now to Flota s allegation that under the Board s decision

in the Grace case it believed its forward bookingcontract with Panama

8The Examiner s decision was rendered three weeks after he received the parties briefs
the Board s six weeks after it heard the oral argument
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Ecuador was for a reasonable period of time we find it impossible to

understand how Flota could have held any such belief The 1957

Grace decision authorized forward booking for not to exceed two years

whereupon Flota execllted a renewal of the Panama Ecuador contract

for three years That decision also set forth the criteria for valid

forward booking contracts making it quite clear that such an arrange
ment must provide a reasonable opportunity for prospective shippers
to engage in the trade and the available space must be fairly prorated
among qualified shippers The duration of the contract is not even

relevant until this latter requirement has been satisfied Flota made

no attempt to prorate its available space among qualified shippers
Instead the space was offered and contracted to one shipper on an

exclusivebasis andthis was illegal apart from theperiod oftime which

the contract covered

The final point to which we were directed to give further considera

tion involves Flota s contention that Consolo s failure to use all of his

available space on Grace Line ships should reduce the reparations
assessed in his favor In arriving at its reparations figure however

the Board did take account of this factor and its award reflects

this consideration

There are certain periods during the year when the market for

bananas drops importers reduce their purchases and shippers naturally
reduce their shipments to reflect the declining market This is an

industry wide condition so that at the same time Consolo wasnot fully Iutilizing his space on Grace Line Panama Ecuador was not filling
Flota s vessels nor were other shippers in the trade making full I

use of their available space
The Board s reparation award was computed as follows For each

voyage made by Flota during the reparation period Panama Ecuador
of course being the only banana shipper there was figured for the t

actual number ofbananas carried the price received by Panama Ecua
dor upon the sale of the bananas less its cost of purchasing them
From this figure was deducted shipping and handling expenses such

as freight and stevedoring to arrive at the net profit or loss for the
bananas shipped on each voyage

Not every voyage was profitable and during the slack periods re

ferred to above particular voyages resulted in a negative or loss figure
The Board took account of the losses by making appropriate deduc
tions from the profits thereby compensating for the periods when

Consolo could not have used all of the space on Flota s vessels to which
he was entitled The relevant exhibits reflect the industry wide lag
in the market for bananas and show a very close correlation between

the periods when Consolo was not using all of his space on Grace
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vessels and the periods when Panama Ecuador s shipments on Flota
occasioned a loss

The Board found and the Court sustained its finding that an

equitable proration of space to Consolo during the reparation period
would have been 1846 of the total Thus to determine Consolo s

reparations because ofbeing denied its just proration of space 18 46

of the net profit adjusted for losses as above described was taken

and the resulting figure was awarded by the Board as reparations
In mitigation of the Board s award Flota also urges upon us Con

solo s failure to charter vessels and his failure to use space available
on the Chilean Line These points are not tenable iVe agree with
Consolo that it would have been a hardship for him to charter ships in
order to ply his trade and we think it unreasonable to contend he
should have done so in the circumstances Flota does not make clear
what ships wereavailable for charter or that Consolo could have used
them and if he could on what terms As to the Chilean Line it has
been shown to our satisfaction that Consolo did exert efforts to ship
thereon and did in fact make several such shipments late in 1958
This arrangement was terminated by the Chilean Line however and
not by Consolo

There are other factors and charges which were taken into account in

determining the Board s award which we have re exanlined and we

agree that certain adjustments should be made as urged by Flota In

light of the evidence presented the freight rate of 34 per ton of
bananas charged by Flota to Consolo in 1959 when Consolo was one of
several shippers via Flota appears to be a fairer figure for computing
the reparations than the rate of 30 23 per ton Flota had charged its
exclusive shipper Panama Ecuador for all of the banana space dur

ing the reparation period The Board used the 30 23 rate in its

computation 9 Ve think Flota would not have continued this rate

when faced with the situation of accommodating multiple shippers
because operational costs increase when more than one shipper uses

the available space It seems to us the rate of 34 per ton actually
charged by Flota when allocating space to several shippers is more

representative of the figure it would have charged had it allocated

space to more than one shipper during the repaTation period Itmay
be noted also that during the reparation period Consolo was one of
several banana shippers using Grace s vessels and Grace charged him
36 per ton

9 In determining its reparation figure the Board computed freight on the basis of 1 134
per stem of bananas which was the rate charged by Flota to Panama Ecuador its exclu
dve shipper during the reparation period Bananas average 75 pounds per stem hence
the freight rate per ton used by the Board was 30 23 Our use of the 34 per ton rate
Increases the amount attributable to freight charges and reduces the reparation figure
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Finally while we agree with the Board that the stevedoring costs at

Philadelphia rather than New York were proper since Flota served

Philadelphia and not New York the Board in dvertently erred JU not

figuring an increase in stevedoring costs instituted September 25 1958
in Philadelphia This amounted to 9 95 cents per stem and is taken
into account along with the revised freight rate above mentioned in
out computation of reparations

Based upon theshipment of 1 061 286 stems ofbananas on98 voyages
between August 23 1957 and July 12 1959 yielding a total gross
profit of 2 513 23643 after adjustment for negative or loss figures
on some voyages and the subtraction therefrom of total freight
amounting to 1 353 139 65 and stevedoring and incidental expense
amounting to 585 876 87 0 the net profit for the 98 voyages is

574 219 91 ofwhich Consolo is entitled to 18 46 or 106 00100
In our opinion this constitutes the legally and mathematically cor

rect measure of damages in this case We agree with the Board as

apparently did the Court that no single equitable argument be

latedly raised by Flota justifies departing therefrom Flota however
has stressed the cumulative weight of its arguments as the basis for

equitable relief Flota initiated and pursued theunlawful act without

good cause and without a satisfactory showing ofgood faith and we

have been unable except as noted to find any equity in its contentions
whether viewed separately or together But even if that were not so

the question would arise as to how we could equitably recognize the
cumulative circumstances urged by Flota

Could we define the equities in dollars and cents Could we say
that equity dictates that a legally and mathematically correct repara
tion figure be reduced by some unknown and arbitrary percentage such
as a third half or perhaps all We think not It is in any event
clear to us that by this stage of this prolonged controversy Flota s

position has received all possible recognition as evidenced by the fact
that the reparation figure has been successively reduced so that it is
now substantially less than half the amount the Examiner awarded
Consolo several years ago

An award is hereby made and shall be paid to complainant Philip
R Consolo of 4425 North Michigan Avenue Miami Beach Florida on

or before 60 days from the date hereof in the amount of 106 00100
with interest at the rate of 6 per annum on any amount unpaid
after 60 days as reparation for the injury caused by respondent
violation ofsections 14 Fourth and 16 First of the Shipping Act
1916

10 This figure is obtained by adding the amount of 53 641 94 for the increase in steve
dorlng costs at Philadelphia between September 25 1958 and July 12 1959 to thE

532 234 93 which the Board determined for stevedoring and incidental expense 539 llf
stems times 9 95 cents equals 53 641 94
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No 827 SUB No 1

PHILIP R CONSOLO
V

FLOTA MERCANTE GRANCOLOMBIANA S A

ORDER DIRECTING PAYMENT OF REPARATIONS

This proceeding having been remanded by the United States Court
ofAppeals for the DistrictofColumbia Circuit FlotaMercante Gran
colrnnbiatna SA et al v F MO and U S A 302 F 2d 887 112 U S
App D C 302 1962 and the Commission having considered the
Court s opinion and duly re examined the entire reoord and the briefs
of the parties submitted on remand and having on the date hereof
made and entered a Report setting forth its findings and conclusions
on remand which Report is hereby referred to and made a part
hereof

It is ordered That respondent Flota Mercante Grancolombiana
S A be and it is hereby directed to pay to complainant Philip R
Oonsolo of 4425 North Michigan Avenue Miami Beach Florida on

or before 60 days from the date hereof 106 00100 with interest at
Ghe rate of 6 per annum on any amount unpaid after 60 days as

reparation for the injury caused by respondent s violation of sections
L4 Fourth and 16 First of the Shipping Act 1916

By theCommission September 16 1963

Signed THOMAS LISI

Secretary
7 F M C 645
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No 1144

SEA LAND SERVICE INC DISCONTINUANCE OF JACKSONVILLEPUERTO

RICO SERVICE

Decided October 3 1963

1 The discontinuance by embargo of Sea Land s Jacksonville Puerto Rico serv

ice found not to be lawful since no emergency exists which would justify such

action
2 Sea Land ordered to comply with the tariff filing requirements of section

2 of the Intercoastal Shipping Act 1933 inits discontinuance of its Jackson

ville Puerto Rico service

3 Order of invetigation in Docket 1143 monitleu so as to vacate suspension

of rates

Raymond W Mitchell for Thatcher Glass Manufacturing Company
Inc

O H Wheele for Sea Land Service Inc

Donald J Brwnner and Robert J Blackwell as Hearing Counsel

REPORT

BY THE COMMISSION John Harllee Ohairman Ashton C
Barrett Vice Ohairman JamesV Day Oomtmissione1

This proceeding was instituted by the Commission s order of Sep
tember 19 1963 giving notice of a hearing affording all interested

parties an opportunity to present their positions to the Commissior
in connection with the discontinuance by Sea Land Service Inc Sea

Land of its JacksonvillelPuerto Rico service

Sea Land is a common ca rrier by water engaged in the transporta

tion of property between ports in the United States and ports ir

Puerto Rico and as such is subject to the provisions of the Inter

coastal ShippingAct 1933 Act

From February 1960 until about April 1963 Sea Land served thE

JacksonvillejPuerto Rico trade by providing an indirect service vi

Newark New Jersey with a minimum charge of 500 per dry carg
container and 1000 per refrigerated container In April 1963 Sea
Land vessels began providing a directservice from tTacksonville Flor

ida to Puerto Rico and the minimum charges were withdrawn Or
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2 By its order ofSeptember 5 1963 Docket 1143 the Commission
in the exercise of its discretion suspended Sea Land s minimum

charges and ordered an investigation thereof to determine whether

they are unjust unreasonable or otherwise unlawful in violation of

the Shipping Act 1916 as amended or the Intercoastal Shipping Act
1933 as amended

Upon further consideration of this action we are of the opinion that
continuation of the suspension in the over all is not in the public
interest We base this determination primarily on the fact that a

large number of shippers who will be injured if Sea Land s Jackson
ville Puerto Rico service is discontinued urge the Commission to take
action to maintain the service whereas only one Thatcher Glass
Manufacturing Company presently contends it will be damaged by
the minimum charges in question Thatcher is the cOlrlplainant in
Docket 1082 in whichit alleges the minimum charges are unlawful and

claims reparations Its position is therefore fully protected in that
case We of course express no opinion here as to the lawfulness of

the rates and will continue our investigation thereof in Docket 1143
Inview of the foregoing our judgment is that the suspension of the

minimum charges should be vacated An appropriate order to that
effect will be entered in Docket 1143

COMMISSIONERS PATTERSON AND STAKEM DISSENTING

Wedissent from the majority decision insofar as it revokes the Com
mission s order of September 5 1963 in Docket No 1143 suspending
until January 6 1964 Item 37 on the 13th Revised Page 30F Tariff

FMCF No 3 and Item 3A on 11th Revised Page 12 FMC F No 2

We agree that the respondent s embargo action the subject of Docket

N 0 1144 is contrary to law

First we believe the revocation of the Commission s suspension order

is not justified because a such action necessarily involves a judgment
about the justness and reasonableness of the proposed rates under

investigation in pocket No 1143 which we are not prepared to make

and b no new facts have been shown to exist that did not exist

when the suspension order wasoriginally issued

Ifwe permit the respondent to increase its tariffs to cover its alleged
increased costs of the newly revised indirect service from Jacksonville
Florida to Newark New Jersey to Puerto Rico when the justness
and reasonableness of such service and rates are under suspension and

investigation in Docket No 1143 we impliedly say that there may be

some justification for the increased rates before we have reviewed any
record of facts showing their reasonableness or have stated whether

they are discriminatory as alleged in Docket No 1082 All we know

7 F ldC
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now is thatservice has beenchanged with no revision of the tariffs and
Hi termination of service is threatened because of a misleading repre
sentation that an embargo of direct common carrier service is justified
by circumstances

hat facts are available show that nothing whatetrer has changed
since the suspension order was issued

In spite of the f ctthat s an shippers affected by theproposed min

imum rates arenot represented in the proceeding other than Thatcher
Glass Co the CommissiQn must consider their interests as part of
the public interest The newly proposed minimwn charges 13th
Rev ised Page 30 Feffective eptember 7 1963 cancelling 12th Revised
Page aaForiginaUy effective July 4 1963 may not affect the large
sb il pers but the new tal iff does affect complainant Thatcher Glass

CQmpany and others simIlarly situated and all are affected by the
fhJ ateI1ed loss of service which will come about if respondent does not

get its way in increasing the minimum quantities and charges to cover

the aplJa rentLy abandoned direct service to Puerto Rico Until the i

rensonablenessand justness of therates can be adjudicated respondent
nbseilt any changed facts shollld continlle the status quo at least for
thel edod authori edby law for Sl1spension The order of suspensioll
shouldnot be vacated

Second respondent s tariffs show that Sea Land Service Inc
Puel to Rican Division in FwIC F No 3 3rd Revised Page 7 under

poits and terminals from and to wliicL rates herejn apply ofters the

public common carrier service from its established terminals at Jack

sOllViJle Florida to its estabiished terminals at the ports ofMayaguez
and Ponce in Puerto Rico Nothing is stated in the tariffs about the

routing but in fact direct service to and rromPuerto Rico was pro
vided until about August 6 1963 Approximately August 6 1963

according to an Embargo Notice of September 10 1963 Sea Land

was eaused to discontinue direct service between Jacksonville Florida
and portp within the Commonwealth of Puerto RICO due to the tem

porary withdralva of two vessels from its service The temporary
withdrawal vas caused by two separate marine casualties involving
Sea Land s vessels but these vessels have since been repaired and the

two sh1ps were back in service by August 31 and Septeniber 21 1963
as shown by sailing information in Journal of Commerce advertise

ments N evertheless the embargo which is stated to be effectiVE

September 18 1963 def red until September 25 by Supplemental
Embargo Notice and to October 8 1963 by a Second Supplemental
Embargo Notice remains in effect until further notice The Com
mission is not informed of any further notice The deferrals werE

made to permit the Commission to hear Sea Land s arguments
1 FM C



DISCONTINUANCE OF JACKSoNViLLE PUERTO RICO SERVICE 651

It has been correctly pointed out that an embargo is an emergency
measure of temporary duration justifying suspension of common car

rier service because of physical limitations on the carrier s ability
GO provide service This physical limitation has ended but the em

argo cohtinles in SFj ofth bff ro cmmon carri r settice in the

ariffs

The tariff rates covering direct service were still in effect during
he suspension period and even tbmgh the suspension is lifted the

ariffs remain silent as to any change in the direct routing service

We consider that the so called embargo pursuant to the last para

raph of the September 10
1963embargo notice of the transporta

ion of all commodities via its service between Jacksonville Florida
n the one hand and ports witIiin tEe Commonwealth of Puerto RIco

m the other hand is not a true mbargo but has been imposed for

he convenience of the respondent for economic reasons As the em

largo states Unfortunately we have been unsuccessful in our efforts
o establish these mininuun charge the reference is to charges based

n s rv ice via Newark N J and therefore have been left with no

lternative hut to declin th acceptalJce ofall future shipments for

novement between Jacksonville Florida and the Commonwealth of
fu rto Rico FUl thermore we cqnSid er that the tariffs do not cor

ootly state the nature of Sea Land ervice and that there has been a

lra tic change hl service without any revi ion of the desCJ iption of
he service other than is implied by the p opos ed in9rease In rates

rhe improper use of the embar tpe f iure pl perly to de oribe the

ervice offer d in the t8 dffs ijd the proposed refusal to continue serv

ce b
y
me s of the embargo notice instead of a revision of the tariff

tre practices which in our opinion are unjust and unreaso able in
riolation of Section 4 of the Intercoastal Shipping Act 1933 The

oregoing constitute our reason for supporting the issue of a cease

md desist orcleragainst the embargo in DocketNo 1144

7 F M C
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No 1095

AGREEMENT No 15021 TRANS PACIFIC FREIGHT CONFERENCE OF JAPAN

AND AGREEMENT No 3103 17 JAPAN ATLANTIC AND GULF FREIGHT

CONFERENCE
Decided October 30 1969

1 Section 15 does not require in the absence of a provision in the basic agree

ment to the contrary that modification strengthening self policing system of

conference be adopted only upon unanimous vote of the parties to such

approved agreements
2 Agreement No 15021 and Agreement No 3103 17 approved pursuant to

section 15 Shipping Act 1916

Leonard G James and Oharles F Warrenfor respondents
George F Galland and Amy Scupi for StatesMarine Lines

Thomas K Roche and Sanf01 d L Miller for A P 1011er Maersk

Line intervener

Wm JarrelSmith Jr Hearing Counsel

REPORT

BY THE COMMISSION John Harllee Ohai111Utn Ashton C Bar

rett James V Day Thos E Stakem Oommissioners

This proceeding was instituted to hear protests against the approval
undersection 15 Shipping Act 1916 ofcertain proposed modifications

of two existing conference agreements Agreement No 15021 is a

proposed modification of thebasic agreement of the respondent Trans

Pacific Freight Conference of Japan which seeks to strengthen the

neutral body system presently employed by Trans Pacific to police
the obligations of its members under the basic agreement States
Marine Lines and Isthmian Lines Inc parties to Agreement No 150

the basic agreement have protested approval of the proposed modifi

cation on several grounds
Agreement No 3103 17 is a proposed modification ofthe basic agree

ment of the respondent Japan Atlantic Gulf Freight Conference
which also seeks to strengthen the neutral body system presently
employed by Japan Atlantic to police the obligations of its members

under the basic agreement StatesMarine Lines aparty toAgreement
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No 3103 the basic agreement has protested approval of this modifica
tion on the same grounds as its protests of Agreement No 15021

Except for differences not relevant here both basic agreements anc
the proposed modifications thereto are identical in their terms and foi
the purposes of this report they shall be treated as one The present
self policing systems of both respondent conferences are provided foi
in Article 25 of their respective basic agreements For the full text
of present article 25 see Appendix A to this Report

Under their present systems respondents select and appoint a

neutral body from responsible accountants or other persons but the
person appointed may not be employed by nor financially interested
in any party to the basic agreement Once appointed the neutral body
is empowered to receive and investigate complaints in writing from
members of the conference and to engage agents lawyers and other
experts and receive evidence from members in the conduct of such
investigations In turn the conference members are obligated tc
cooperate with tlie neutral body in the course of its investigations and
must make available to it all records correspondence and documents of
every kind wherever located When its investigation is completed
the neutral body has the sole discretion to determine whether or not
there has been an infringement of the basic agreement and the con
ference has no right to question its decision If an infringement iE
found the neutral body fixes the amount of the fine 1 and reports
to the extent it deems appropriate the results of its investigation to an
Ethics Committee The Ethics Committee composed of the con
ference chairman and three members selected by him then informs the
member lines through the chairman

Under the proposed modifications the powers of the neutral body are
somewhat enlarged and the procedures by which it conducts its investi
gations are set forth in greater detail The full text of the proposed
modifications appears in Appendix B to this report

Under the proposed system a person would not be disqualified to act
as the neutral body by virtue of employment by or interest in a party
to the basic agreement if prior to appointment the person selected di
vulges such interest and the conference appoints him with knowledge
thereof The neutral body in addition to investigating written com
plaints of malpractices would be empowered to institute such inves
tigations on its own motion Malpractice is defined in the proposed
modification as any direct or indirect favor or benefit or rebate
granted by a member or its agents to a shipper consignee buyer or

The maximum fines are specified in Article 25 as 10000 for the fret offense 16000
for the send offense 20000 for the third offense and 20000 for the fourth and
subsequent offenses These maxima are unchanged under the proposed modification
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other cargo interests or any of their agents or any other act or practice
resulting in unfair competitive advantage over other members

vVhile under the present Article 25 the member lines are obligated to

make available all books records etc the proposed modifications
affirmatively grant the neutral body right of access to the books rec

ords etc of the members immediately and without prior screening by
the member or its agents In addition the failure of a member to

supply materials and cooperate with the neutral body in its investiga
ti9ns would constitute a breach of the basic agreement Procedures

to be followed by the neutral body in granting a hearing for respond
ent are set forth in the proposed modifications and the respondent
is granted an opportunity to appear before the neutral body with his

accountants or counselor both and offer such explanations as he may
have The present Article 25 is silent as to any right of the

respondent to a hearing
The foregoing represent the major changes respondents seek to make

in their present systems There are other differences but these are

primarily differences in language only and will be discussed only if and

where germane to issuesraised by the protests
In addition to protesting specific provisions of the proposed modi

fications on their merits States Marine and Isthmian in their original
protests contend that the modifications are invalid under section 15

because they were not adopted by unanimous vote In our order insti

tuting this proceeding we expressed our particular interest in receiv

ing argument on the question of whether section 15 of the Shipping
Act requires such unanimity Respondents did not file any memoran

dum directed to the merits in this proceeding taking the position in

a motion to dismiss that a full evidentiary hearing was required before

the Commission could disapprove an agreement under section 15

Memoranda directed solely to the unanimity issue were filed by States

Marine by A P Moller Maersk Line as intervener and by Hearing
Counsel States Marine of course takes the position that unanimity
is required whileHearing Counsel takes the opposing position Mol

ler Maersk contends that the question is not susceptible of an un

qualified answer but requires an ad hoc determination based upon

specific modifications

Section 15 provides in part
That every common carrier by water shall file immediately with the

Commission every agreement with another such carrier to which

it may bea party or conform inwhole or inpart

From the above quoted provision of section 15 States Marine argues
that because it voted against the proposed modifications they are not

agreements to which it is party or to which it conforms in whole or

in part and thus they are not proper agreements under section 15
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This concept of majority rule is not uncommon in the ocean freight
lndustry A good many agreements on file with the Commission pro

vide for the modification thereof by astated majority We do not con

ider it unreasonable for a conference to make such a provision in its

basic agreement provided it is not applied so as to contravene the

tandards of section 15 We find nothing in the concept of majority
rule as applied to the proposed modifications here under consideration

which renders it discriminatory as between carriers or shippers detri

mental to the commerce of the United States contrary to the public
interest or otherwise contrary to the requirements of section 15

States Marine in accepting membership in the respondent conferences

has bound itself to the terms of the basic agreement and so long as it

chooses to remain a member it must confQrm to all modifications thereto

which are regularly made and duly approved by the Commission
Both StatesMarine and Isthmian object to the conferences system of

recording affirmative action on proposed modifications when they are

filed with the Commission for approval under section 15 When the

required majority has voted to amend the conference agreement the

approved amendment is subscribed in the following standard form

In witness whereof the Trans Pacific Freight Conference of Japan or the

Japan Atlantic Gulf Freight Conference the members of which are all

hereinafter listed has authorized the foregoing amendments by resolution

passed at its Regular Conference Meeting held date in place

This is followed by an alphabetical listing of all the members of the

conference including those who had voted against the proposal and

then by the signature of the conference chairman who signs on behalf

ofall its members

Protestants claim that the signature of the conference chairman on

behalf of the entire membership falsely implies that the modification

wascarried unanimously
We agree The method used by respondents is misleading at best

and we are of the view that the respondents should adopt a ignature
form which removes any possibility of a false impression as tp the

unanimity of an action when in fact unanimity does not exist

Protestants also challenge several of the substantive features of the

proposed modifications Basically they object to the following
1 The provision allowing the neutral body to have an interest

in a party to the basic agreement so long as that interest is

divulged prior to appointment
2 The asserted vagueness of the neutral body s jurisdiction under

theproposed modification

3 The provision making the failure of a member to report a

suspected malpractice a breach of the basic agreement
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4 The unlimited investigatory power of the neutral body and the
absence of a statute of limitations

5 The failure to apprise the accused of the identity of his accuser
and the lack of procedural safeguards

6 The failure to inform the accused of the disposition of com
plaints other than those in which a violation is found

In a recent amendment to section 15 Congress expressed its concern
over past failures of steamship conferences operating in our foreign
commerce to live up to the terms of their agreements when it directed
this Commission to disapprove any agreement upon a finding of inade
quate policing of the obligations under it Congress however left to
the individual conferences the responsibility of selecting the method
best suited for their particular trade and situation In furtherance

of this intent of Congress we have adopted a broad policy respecting
selfpolicing systems of conferences operating in our foreign com
merce While section 15 requires self policing modifications to be
approved under that section as comprising a part of the complete
agreement of the parties we are not inclined when considering ap
proval to specify the procedures by which the parties seek to insure
that each will fulfill its obligations to the others It seems to us that
the prime concern when considering whether to approve such an

agreement is whether it is unjustly discriminatory as between the
carriers party to it and whether it is reasonably probable that the
agreement will insure adequate policing thereby fostering the free
flow of our commerce unhampered by malpractices

The proposed modifications now before us are designed to strengthen
the self policing systems of the respondent conferences The essence
of protestants argument against approval of these agreements is
that the power vested in the neutral body is capable of abuse The

Commission must assume however that once the agreement is ap
proved the conference will live up to its obligation to apply that agree
ment so that it does in fact adequately and without discrimination
police conference obligations We are of course under a continuing
duty to maintain surveillance of these and all section 15 agreements
and should respondents fail to apply the agreements approved herein
effectively and without discrimination we shall take such steps as
are necessary under the circumstances

We have examined the proposed modifications and the protests
thereto We find nothing in the proposed modifications which war

s Public Law 87348 75 Stat 764 amended section 15 by including inter alto the fol
lowing provision The Commission shall disapprove any such agreement after notice and
hearing on a finding of inadequate policing of the obligations under it

4 See statement of the Commission upon promulgation of rules governing self policing
systems 28 FR 9257 August 22 1963
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rants their disapproval under section 15 Thus we conclude that

Agreements No 150 21 and 3103 17 are not discriminatory as between

the carriers party thereto nor detrimental to the commerce or the

United States contrary to the public interest or otherwise violative

or the Act and they should be approved under section 15 of the Act

In the light of this conclusion vre deem it unnecessary to rule on

respondents contention that we may deny approval of the modifica

tions only arter a full evidentiary hearing and respondents motion to

dismiss is hereby denied An appropriate order will be issued

COl MISSIONER P ATlERSON DISSENTING

Based on the record berore me in this proceeding my conclusions

areas follows

First Iconcur in the result reached in the preceding report as to

the adequacy of all parts of Article 25 with the exception of sub

articles 25 a and 25f proposed for approval by the Conferenee

Second I dissent fom that part of the Commission s majority
decision rhich approves sub articles 25 a and 25 f of Appendix B

As regards my dissent which is stated above as my second conclusion

Ifind inadequate policing of the obligations pursuant to section 15 of

the Act as a result of sub article 25 a paragraphs 1 and 2 which

provide for the appointment of an impartial independent person or

firm as a neutral body which shall not have any interest in the form

of any material professional or business relationships financial inter

ests or service contracts in a Conference member Paragraph 2

says that in case of such an interest it shall be divulged and will not

thereafter affect the qualification of the neutral body but such inter

ested neutral body must disqualify itself in the event of a complaint
against a member with which it may have such an interest Under

scoring added The provision in paragraph 2 which requires
disqualification only in the event of a complaint against a member

but not by a member in which the neutral body may have an interest

belies the high standards of neutrality set up in paragraph 1

The two conditions are incompatible The second condition in

paragraph 2 if it means anything means that the neutral body
is not independent and can not in ract be impartial The effectiveness

of this cancellation or the independent and impartial standard is

reinforced by a further obligation thit the Conference members will

not raise an objection based on such grounds i e employment
by a complaining party The effect of these provisions is to permit
the neutral body to have a commercial bias through business relation

ships as long as the bias does not favor the accused If the neutral

body is the regular accountant or auditor of the complaining carrier

and discloses such relationship it is qualified to pass on allegedt7
F M O
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violations but if it is the same thing for the accused it is powerless
to act Such a provision which creates and then contradicts the ex
pressions of independence through such a distortion of the neutrality
concept of favoring neither side in a dispute by permitting a spurious
neutrality or bias in favor of an accuser and against an accused pro
vides inadequate policing in my view

This inadequacy through a defiance of the rules of fair play may be
thought to have been invited by the Court in Tram Pacific FreigAt
Conference of Japan v Federal Mc itione 0omniteion 314 F 2d 928
9th Cir 1963 when in the course of an opinion holding valid and
affirming our order in Docket No 920 and 920 sub 1 the court
remarked whether a further amendment eliminating this requirement
of true neutrality would have ultimately been approved by the Board
is something on which we are not required to speculate In Docket

No 920 and 920 Sub 1 the Commission reviewed the same Con
ferencesArticle 25 before the presently proposed amendment which
simply provided for the appointment of a neutral body policing unit
and stated that the neutral body could not be a party to nor employed
by nor financially interested in any party to the Agreement Because

of the facts showing that the neutral body was an agent of a regular
auditor of one of the members of the Conference the Commission
said If the person selected was not actually neutral or impartial
then unquestionably there was a departure from that which the Board
had approved and to which the conference membership had agreed
It is my opinion that the Commissioners held that the facts showed
non conformity with the terms of the contracts neutral body provi
sions The presence or absence of true neutrality is still the issue in
spite of the changed language and on this issue the inconsistent pro
visions fall down just as the Conferencesdeeds failed to measure up
to the true neutrality provisions of its contract in the case before the
Court Believing true neutrality to be the proper standard then
non neutrality in the proposed Agreement involves inadequacy as

regards this norm and it is my opinion that the Commission should
make a finding of inadequacy of the revised provisions

My dissent from approval of subarticle 25f is not directed at any
specific provision but to the absence of any provision putting a time
limit on how far back into the past a neutral body can go in investigat
ing complaints To the extent of the absence of a limit such as two
years the policing provisions are inadequate

Ideally the hearing procedure provided for in sub article f should
provide a method for determining the full truth in connection with an
alleged malpractice An adequate provision will at least provide a
rudimentary method for obbtaining the truth so the neutral body can
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make a fair decision If the neutral ody is allowed to investigate
complaints based on past occurrences where the evidence will be

imprecise or nonexistent where peoples memories will be vague and

documents will have been destroyed the opportunity for obtaining
the truth and a fair hearing is lost When this lack of safeguard for

the discovery of the true facts is coupled with the other provisions of

sub articles e and f denying the accused the right to know about

the evidence against him not providing a true hearing with witnesses

and argument but only the right to offer explanations giving notice

of charges only after the Neutral Body has completed its investiga
tion and arrived at a tentative decisitm that there was a breach

determined in secret deliberations on asecret complaint ofan unknown

complainant the absence of any provision to prevent stale complaints
compels disapproval

Unless Article 25 is further modified to prevent complaints based on

events that occurred before the neutral body system is approved by
the Commission and to forbid thereafter examination into stale

occurrences say over two years ago the policing provision in f

is inadequate
APPENDIX A

Article 25 as approved provi des

25 NEUTRAL BODY There shall be a Neutral Body selected and appointed

by the conference from responsiblE accountants or other person or persons not

a party to nor employed by or financially interested in any party to the agree

ment upon such terms as are agreed between the conference and the Neutral

Body The Neutral Body shall have the following powers duties and

responsibilities

1 To receiye complaints in writing from members of the conference pur

suant to their obligations hereunder to report malpractices
2 To investigate said complaints and receive evidence thereon from memM

bers of the conference or from the conference offices or otherwise

3 To engage agents lawyers or other experts in connection with its investiM

gation and consideration of complaints and to pay on behalf of the

conference all costs incidental to ngagement and use of such agents

lawyers and other experts
4 To have absoltite discretion to decide whether or not an infringement

has taken place and the conference shall have no right to question such

decision subject to the maximum fines set forth below

Themaximum fines assessed by the Neutral Body shall be

a First offense up to a maximumof U S 10 000 00

b Second offense up to a maximum of U S 15 000 00

c Third offense up to a maximum of U S 20 000 00

d Fourth offense and subsequent offenses up to a maximum of

U S 30 000 00

5 To report to the extent appropriate the result of its investigation to

Ethics Committee but without disclosing the names of complainants
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The Ethics Committee shall notify the member lines through the con

ference Chairman
6 To give directions as to payment of fines after assessment and notifica

tion to the Ethics Committee
7 The undersigned lines promise to report immediately to the Neutral

Body directly any apparent or alleged deviation from the conference
agreement of its rules and regulations of correct and ethical practices
thereunder which come to theirattention or knowledge
All lines agree to accept the decision s and any assessment s of fines
thereof by the Neutral Body as final and binding

8 To enable complaints to be investigated the conference shall make avail
able to the Neutral Body all records correspondence and documents of

every kind wherever located and give all assistance and information

whatsoever verbal or otherwise which may be required by the Neutral
Body at their absolute discretion All the records of the freight con

ference at the secretary s office willalso be available to the Neutral Body
9 The conference members jointly and severally shall indemnify the

Neutral Body against any liability to third parties including employees
under any libel or other action which might be brought against the
Neutral Body arising from the performance of its duties under this

agreement The conference members jointly and severally shall have
no right to claim against the Neutral Body or their agents in any such
libel or other aCtion

10 The retainer fee and othe compensation forservices of the Neutral Body
shall be as agreed between the member lines and theNeutral Body

APPENDIX B

The proposed modification of Article 25 is as follows

Article25 NEUTRAL BODY

a Appointlllf nt and Qualification s of the Nettt1 al Body
1 The Conference shall appoint upon terms to be fixed by separate contract

an impartial independent person firm or organization to be designated the

Neutral Body which shall be authorized to receie written complaints reporting
possible breaches of the Conference Agreement Tariff Rates or Rules and Regu
lations involving malpractice and to investigate and decide upon such alleged
breaches and if such breaches are found to assess damages and in addition to

collect damages assessed after payment thereof becomes delinquent
2 Appointment of the Neutral Body hereafter will be by vote of the Con

ference membership under Articl19 of the Conference Agreement The appoint
ment will be made from amongst candidates which are qualified and willing to

serve

Prior to such appointment a candidate will be required to dinllge to the Con

ference any materIal professional or business relationships financial interests
or service contracts hereafter in this Article simply interests which it may
have with any of the members their employees agents sub agents or their

subsidiaries or affiliates hereafter in this Article simply agents The

candidate will also be required to agree in the event of appointment to divulge
any future proposals it might receive to create such interest and promise to
obtain Conference approval thereof before accepting any such proposal Such
interest so divulged if any will not affect the qualification of the Neutral Body
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when appointed by the Conference with knowledge thereof and the members
will not raise an objection based on such grounds to an investigation or decision
made or damages assessed by the Neutral Body or its agents provided however
that the Neutral Body willbe required before appointment to agree to disqualify
itself in the event of a complaint against a member withwhich it may have such
an interest After disqualifying itself the Neutral Body is authorized to appoint
an agent without such interest in the respondent to conduct the particular in

veFltigation and handle the complaint on behalf of the Neutral Body and such
appointee shall have all the authority and duties of the Neutral Body for that
particular matter up through the date when the appointee reports its decision
to the Ethics Committee under this Article 25 f 4

3 The Neutral Body will have the authority and responsibility to engage
agents lawyers and or experts including shipping experts who can assist with
its investigation and consideration of complaints and to pay on behalf of the
Conference all costs incidenta l thereto Such agents or experts appointed by the
Neutral Body must not have any interest in the particular member named in
theparticularcomplaint

b Jurisdiction of theNeutra7 BOdy
1 The Neutral Body shall have jurisdiction to handle in accordance with

the procedures of this Article all written complaints submitted to the Neutral

Body by the Conference Chairman or a member alleging breach of the Conference
Agreement Tariff Rates or Rules and Regulations inVOlving malpractice or on

its own motion any breaches of this Article 25 provided that nothing herein
contained shall change the functions of the Misrating Committee

2 Malpractice as used in this Article shall mean any direct or indirect
favor benefit or rebate granted by a member or its agents to a shipper con

signee buyer or other cargo interests or any of their agents or any other act or

practice resulting in unfair competitive advantage over other members
c Member Lines ResponSibility to Report B reaches ana Assist

Investigations
1 The members and or the Conference Chairman shall report promptly to

the Neutral Body in a written complaint any and all information of whatsoever
kind or nature coming to their knowledge which in their opinion indicates a

breach of the Conference Agreement Tariff Rates or Rules and Regulations
inVOlving malpractice or any breach of this Article 25 by a member or its

agents and failure to report such information by any member will be a breach of
this Article

d Investigation
1 The Neutral Body and or its agents shall have the power authority and

responsibility to investigate written complaints and in investigating said com

plaints to call upon a member or its agents at any of their offices during office
hours and inspect copy and or obtain correspondence records documents

signed written statements or oral information and or other materials here
inafter inthisArticle materials which materials are deemed by the Neutral
Body in its sole discretion to be relevant to the complaint Upon making such
a call the Neutral Body shall have the right to see and copy such materials

immediately and without prior screening by the member or its agents
2 Correspondingly each of the members shall have the duty and responsi

bility to supply such materials and to cooperate in interviews promptly upon
demand made in person by the Neutral Body or its agents and without prior
screening whether said materials or personnel are located in the member s own
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offices or in its agents offices Failure of a member or its agents to supply the

materials required by the Neutral Body or its agents promptly will constitute

a breach of this Agreement by the member and the member undertakes to

thoroughly inform its agents of the member s liability for their conduct and

obtain their commitment to comply with the Conference Agreement Tariff

Rates and Rules and Regulations In addition the members undertake an

affirmative duty to cooperate and assist the Neutral Body in obtaining other

required information whenever possible
3 The records of the Conference will be made available to the Neutral Body

on request and the Conference Chairman and staff will render all assistance

possible to the Neutral Body during investigations
e Oonfidentiallnformation
1 The Neutral Body will under no circumstances disclose the name of the

complainant to the respondent or anyone else including the Neutral Body s agents

unless specifically authorized to do so by the complainant
2 The Neutral Body will treat all information received during investiga

tions regardless of the sources as confidential and will not divulge any such

information to anyone except in reporting breaches found and damages assessed

to the Ethics Committee and then only to the extent that the Neutral Body

itself deems appropriate
f Hearing for the RespondentNeutraZ Boily Decisions and Announcement

Thereof
1 On concluding its investigation the Neutral Body will consider the infor

mation obtained and decide in its absolute discretion whether the facts have

been sufficiently established to constitute a breach of the Agreement Tariff

Rates or Rules and Regulations and if a breach is found which was notcovered

by the complaint such breach may also be reported and damages may be

assessed thereon against any member liable

2 In deciding whether a breach exists based oil the results of its investiga
tion the Neutral Body will not be restricted by legal rules of evidence or the

burden of proof required to establish criminality or even a civil claim Instead

it will employ rules of common sense in determining breaches and assessing

damages and the only standard required is that the information developed is per

suasive to the Neutral Body itself that the breach probably occurred

3 After the Neutral Body has completed its investigatio and arrived at

its tentative decision that there was a breach butbefore announcing the breach

to the Ethics Committee and even before the amount of damages is decided

the Neutral Body willinformthe respondent of the nature of the breach indicated

as well as such supporting information and evidence as the Neutral Body in its

absolute discretion may choose to disclose Within fifteen 15 days if the

respondent so requests it may meet with the Neutral Body with or without

its own accountant and or counsel and offer to the Neutral Body such

explanations as it may choose at such meeting

4 The Neutral Body will then make its final decision and either discharge

the respondent or assess liquidated damages against bim In assessing said

damages the members recognize tbat breacbes of the Conference Agreement

Tariff Rates or Rules and Regulations cause substantial damages not only

in lost freight but in consequent instability of the Conference rate structure

The members further recognize that tbe damages caused are cumulative with

the number of breacbes but the members further recognize that it is difficult

to assess such damages precisely Therefore the Neutral Body is authorized to

assess liquidated damages inaccordance with thefollowing schedule
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a Fjrst breach maximum of Ten Thousand Dollars 10 000 U S A

currency or equivalent in yen at the telegraphic transfer selling rate

of exchange of exchange banks on thedate of payment
b Second breach maximum of Fifteen Thousand Dollars 15 000 U S A

currency or equivalent in yen at the telegraphic transfer selling rate

of exchange of exchange banks on the dateof payment
c Third breach maximum of Twenty Thousand Dollars 20 000 U S A

currency or equivalent in yen at the telegraphic transfer selling rate

of exchange of exchange banks on tile dateof payment
d Fourth breach and subsequent breaches maximum of Thirty Thousand

Dollars 30 000 U S A currency or equivalent in yen at the tele

graphic transfer selling rate of exchange of exchange banks on the

date of payment
After its decision the Neutral Body will then report to the Ethics Committee

the decision and the amount of the damages assessed if any In addition the

Neutral Body may report evidence or information discovered during its investiga
tion but the extent of such further reporting if any shall be subject to the

absolute discretion of the Neutral Body and in no event will the Neutral Body

report the name of the complainant without consent or report confidential
information

5 The Ethics Committee will notify the members through the Chairman
of the decision and damages if any and will also at the same time instruct

the Chairman to notify the respondent of the decision but only if a breach is

found and insuch case the respondent will be furnished with the Neutral Body
report and a Conference debit note covering the liquidated damages assessed

g Unque8tioned Recognitionof Deci8ions of theNeutral Body
1 The members agree to accept thedecisions of theNeutral Body as valid

conclusive and unimpeachable but it is understood between the members that

decisions of the Neutral Body are not admissions or proof of guilt or liability
underlaw

2 The members further agree that neither jOintly or severally will they
bring any action whatsoever against the Neutral Body or its agents for damages

allegedly arising outof its acts omiSsions and or decisions as the Neutral Body
In addition each member agrees to hold theother members of the Conference

and the Neutral Body and its agents harmless from any claims which may be

brought by its agents or employees against another member the Conference or

the Neutral Body or its agents for damages allegedly arising out the Neutral

Body s acts or functions

h Payment of Damage8
1 The members will pay all damages duly assessed by the Neutral Bodq

upon receipt of a debit note from the Chairman and if not paid within thirty
30 days of receipt of thedebit note the damages willbecome delinquent under

Article28 of the Conference Agreement
2 The Neutral Body will have the power and responsibility immediately

without notice to or further authority from the Conference to collect as agent
for the Conference and by any measures recommended by legal counsel any

damages duly assessed as soon as they become delinquent from the deposit
or substitute security submitted and maintained by the members under Article
12 of this Agreement The Neutral Body will pay over to the Conference

immediately all damages collected
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No 1095

AGREEMENT No 150 21 TRANS PACIFIC FREIGHT CONFERENCE OF

JAPAN AND AGREEMENT No 3103 17 JAPAN ATLANTIC AND GULF
FREIGHT CONFERENCE

ORDER

This proceeding having been initiated by the Federal Maritime

Commission and the Commission having fully considered the matter

and having this date made and entered of record a Report containing
its findings and conclusion thereon which report is hereby referred to

andmade a part hereof

It is ordered That Agreements No 150 21 and 3103 17 are hereby
approved

By the Commission October 30 1963

Sigl ed

666

THOMAS LISI

Secretary
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Special Docket No 266

CoRPORtCIO AUTONOMA REGIONAL DEL CAtmAy ET AL

11

DOVAR S A INTERNATIONAL SHIPPING TRADING Co

App ication under Rule 6 b for permission to waiye undercparge Is granteQ
and applicant is directed to refund anovercharg

Andrew A Normandeau Donoghue Ragan Mason for applicant

INITIAL DECISION OF WALTER T SOUTHWORTH
EXAMINER 1

Dovar S A International Shipping Trading Co Dovar applies
for permission under Rule 6 b of the Commission s Rules of lractjc
and Procedure 1 to waive thecollection from four shippers of under

charges aggregating over 31 000 on six commodities carried from

Atlantic coast ports to ports in Colombia Ecuador and Costa RlCa

at rates substantially below applicant s published tariffs in effect at

the time of shipment and 2 to refund to one of the same shippers
an overcharge of 30 80 made on a shipmnet of household goods
The application involves a single southbound voyage of the M V

Adriana sailing from New York November 2 Norfolk November 6

and Savannah November 8 1962 Details of the shipments includmg
names and addresses of the shippers complainantsare sl1own hi

Schedule A attached The application was originally filed April 8

1963 a supplemental statement was filed July 22 1963 and an

amendment correcting certain errors was filed August 5 1963 Cer
tificates of complainants certifying as to amounts of freIght paid
and borne as such by each as required by Rule 6b were n9tflled
lntil Septemher and October the last two were filed Oqtboor 23

1This decision became the decision of the Commission on November 27 196 and an

order was issued granting the application
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1963 Except as otherwise noted the following facts appear from
the application as supplemented and amended

Dovar is a small steamship line engaged primarily in carrying
explosives in berth service from United States ports to the Caribbean
and Sout4 America When space is available it also solicits general
cargo Apparently it has not made any effort to set up a compre
hensive tariff for general cargo if has filed N O S Not Otherwise
Specified rates for sOIe of its usual ports of call but in general
has filed rates for specific commodities only as the opportunity has
arisen tp carry llch c rgo n the present instance applicant claims

to have prepared tariff amendments covering the shipments in ques
tion which were typed mimeographed and scheduled for mailing to

the Commission but inadvertently were not mailed Tariffs were

filed more than a month later when the omission was accidently
discovered An exception w s a tariff covering the shipment of

household goods to Colombia filed November 2 1962 effective that
date which was the date the ship sailed from New York and in
this case the tariff filed was lower than the rate actually charged
This tariff was ignored the shipper was charged 30 80 more than

the filed ra would have produced and the tariff was not mentioned
in this application until the amendment ofAugust 5 1963 Even the
amendment does not reveal that this tariff was filed November 2

1962 the date of shipment but this appears from the records of the

Commission
Tariffs purporting to cover the shipments in question were first filed

in December marked Issued December 7 1962 Effective December 10

1962 These tariffs omitted a surcharge of 540 per ton or 40 cu

ft which had in fact been charged on certain items to Colombia and

a surcharge of 56 per 40 cu ft which had been charged on the

shipments to Ecuador and corrected tariffs adding the surcharges to

all items including some on which a surcharge had not been made

were issued December 18 1962 effective January 17 1963

Also the Decemher 7 1962 tariffs did not include a tariff for

linerboard shipped to Costa Rica at 18 00 per 2 000 lbs A linerboard

tariff of 24 00 per 2 000 100 to Costa Rica had beeen in effect since

February 1962 This earlier linerboard tariff was ignored in the

original and first supplementary application although it was men

tioned in a letter to the Director of the Commission s Bureau of

Foreign Regulation dated January 21 1963 which was incorporated
by reference in the first supplement The same letter notes that

the 18 00 rate was quoted to meet the identical rate offered b

a competitor and was completely non renumerative It may he
noted that the only new rate not filed with the first group issued

7 F M C
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December 7 1962 was this non renumerative one however there

have been so many errors and omissions in connection with the trans

actions here involved that this omission may not be significant
Dovar has ascribed its failure to file seasonably to its being admin

istratively a one man organization and has stated that steps have

been taken to improve the situation The series of errors which has

attended its efforts including the present application to remedy
the situation is not reassuring but is not necessarily inconsistent with

a sincere attempt by applicant to put its house in order evidently it

has at least sought the advice of counsel and employed a tariff service

organization to try to straighten things out It is concluded that

the case is one of inadvertence in the sense of carelessness and lack

ofheedfulness as well as a mere mistake

There is no hasis for any finding of impropriety on the part of

the undercharged shippers at most it appears that they merely took

advantage as in thecase of the linerboard of a competitive situation

With the exception of the linerboard transaction the only tariffs on

file prior to the booking of shipments were N O S rates more than

twice the amount of the rates charged Ordinarily N O S rates

are among the highest in the tariff S H Kress 00 v

Baltimore Mail Steamship 00 et al 2 U S MC 450 452 The liner

board rate charged while 25 percent less than the tariff on file was

available to the shipper from another carrier Having in mind the

nature of applicant s operation the shippers were entitled to assume

that applicant would make the minimal effort necessary to make its

filed rates conform with its agreed charges
Innocent shippers should not be made to bear the consequences of

the carrier s neglect in filing a tariff rate that the parties acting in

good faith had agreed would apply Martini Rossi v Lykes
SteJllfb8hip 00 I1w Special Docket No 244 decided November 13

1962 citing Y Higa Enterprises Ltd v PMifio Far East Line

Special Docket 243 report served January 23 1962 This is particu
larly so where as in the present case the carrier would receive a very

substantial windfall at the expense of the innocent shippers purely
as a result of the carrier s own failure to make the filings that it could

and should have made

According to applicant s statement there were no shippers other

than the named complainants of the same or similar commodities

on respondents vessel during the period in question including the

period following the voyage until the correct rates were filed and

became effective Hence it is found that to grant the application
will not result in discrimination

7 F M O
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In such circumstances the Commission may exercise its discretion

to remedy the situation although such action cannot excuse a party
from anystatutory penalty to which it may be subject Martirii

R08 v Lykes SteamShip 00 IlW supra Lykes Bros Steamship
Co Inc Application for A dlwrity to Refwnd etc Special Docket

No 265 decided June 4 1963

Accordingly the application for l rffilssion to Walvecollection from

the four shippers of charges in excess of the amount paid with respect
to each commQdity where there was an undercharge as shown in

Schedule A attached is gralited and applicant is directed to refund
to the shipper of household goods the amount of the overcharge of

30 80 also as shown in Schedule A

An appropriate order will be entered

Signed V ALTFR T SOUTHWORTH

Presiding Examiner

9crO R 30 1963
7 F M C
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S CHEDUJE A

Sh pper Perini Corpo1ati on Fra mintiharrt Matis

New York to Buenaventura Colombia
865 cu ft rubber hose

411 cu ft tires
20 145 lbs steel bars

Freight paid on all the above @ 21 30 per 2 000
lbs 01 40 cu ft plus surcharge of 540 on

same
basis

1 120 12

Freight @ N O S rate on file 60 per 2 000

lbs or 40 cu ftu 2 518 35

Undercharge on above 3 commodities 1 397 93
308 cu ft personal and household effects freight

paid @ 90 pcr Ctlft 277 20

Freight @ r ate filed and effective N dVEHTibel 2

1962 32 00 per 40 cu ft 246 40

Overcharge on personal and household effects 30 80

Shpper Corporacion A utonorna Rfgional Del Gauca Cali Colom na

Norfolk to Buenaventura Colombia
1 366 125 lbs aluminum cable freight paid @

32 per 2 000 lbs including surcharge 21 858 00

Freight @ N O S rate on file 60 per 2 000 lbs 40 983 75

Undercharge u u 19 125 75

ShipperBl w Bird Sales Corp Fort Valley Ga

Savanllah to Buenave 1tura Colombia
7 444 cu ft bus bodies and parts fmight paid

@ 22 50 per 40 cu ft plus surcharge @ 540

per 40 cu
ft

u
5 122 44

Freight @ N O S rate on filc 60 00 per 40

cu fL 11 166 00

Undercharge u
6 043 56

Savannah to Guayaquil Ecuador
1 555 cu ft bus bodies and parts freight paid

@ 22 50 per 40 cu ft plus su charge @ 56

per 40 cu
ft

u u 8B6 45

Freight @ N a S rate on file 00 00 per 40

cu
ft

u
2 3 32 50

Undercharge
1 4 3t 05

Total undercharge this shippeL u 7 47 1

rhe applicationshows asurchargc of 540 per 40 cu ft or 2 000 Ibs arldcd to the O S ratc 011 itcms

to Buenaventuramarked with asterisk but not in the case of the aluminum cable to the same port lIn a

surcharge of 56 added to the NO S rateon t he item to GuayaquiL The t ariffs on tile ith the flurc111

of ForeignRegulationdo not show any such surcharges on N O S items as of the time in question BeCIu e

of the inclusion of surcharges in amounts to be wai ved the application as finally alIlf ndcd SIl0 8 l to H I

of 31 447 61 in undercharges instead of 30 358 00

7 F M C
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SOHEDULE AContinued

Shipper Continental oj PanamG Aparlado 3344 Panama Republic oj Panama

Norfolk to Puerto Limon Costa Rica

784 904 Ibs linerboardfreight paid @ 1800

per 2 000 lbs

Freight @ applicable tariff effective February 5

1962 120 per 100 lbs u u 9 418 85

Undercharge 2 35 7i
Summary of undercharges

Perini Corporation
Corpora cion Autonoma Regional Del Cauca

Blue Bird Sales Corp UI

Continen tal of Panama U U U

7 064 14

1 397 93
19 125 75

7 479 61
2 35 71

Total undercharges to be waived 30 358 00

Overcharge to be refunded
Perini Corpora ion U U U 30 80
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No 936

HELLENIC LINES LTD VIOLATION OF SECTIONS 16 FIRST AND 17

Decided January 9 1964

1 Respondent found to have violated sections 16 First and 17
of the Shipping Act 1916 in charging different rates to similarly
situated shippers for identical service

2 Respondent s agent who was empowered to solicit cargo and
quote rates that would meet the competition found to have been act

ing within the scope of his authority in charging different rates to

similarly situated shippers for identical service

3 Intent is not a prerequisite to a finding of violation of sections 16
First and 17 of the Act It is enough that undue or unreasonable

preference or advantage is given to any particular person locality or

traffic or that any such person locality or traffic is subjected to undue
or unreasonable prejudice or disadvantage or that a rate which is

unjustly discriminatory between shippers is charged or collected
4 The Act is primarily a regulatory and administrative statute It

evinces a strong policy of protecting the public A carrier may not

evade its responsibilities to the public thereunder by pleading igno
rance of its agent s activities

EdviinLongcope for respondent
Roger A McShea III Wm Jarrel Smith Jr and Robert J Black

well Hearing qounsel
Edward O Johnson Hearing Examiner

REPORT

BY THE COMMISSION John Harllee Ohairmanj Ashton C Bar

rett Vice Ohairman James V Day John S Patterson and Thos
E Stakem Oommissioners

This proceeding was instituted by our predecessor the Federal
Maritime Board on its own motion pursuant to section 22 Shipping

7 F M O 673
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Act 1916 to determine whether respondent Hellenic Lines Ltd
Hellenic had made or given undue or unreasonable preference or
advantage to particular persons or subjected particular persons to
any undue or unreasonable prejudice or disadvantage in violation of
section 16 First of theyct or had demanded charged or collected
rates or charges which were unjustly discriminatory between shippers
in violation of section 17 of the Act

The essential facts are few and are not disputed by respondent
Hellenic is a common carrier by water engaged in the foreign c om

mergeef the Unite Statesand is a member of the Red Sea and Gulf
of AdenUnited States Atlantic and Gulf Freight Conference The

conference serves ports in the range from Aden to Suez to United
States Atlantic and Gulf ports Prior to the shipments in question in
this case conference rates had been declared open to meet outside
competition and the member lines including Hellenic were free to
quote rates

On two of its voyages during 1960one in late March the other in
midAprilrespondent carried several parcels of green Ethiopian
coffee for various shippers from Djibouti French Somaliland to ports
in the United States The rates oharged on these parcels varied be
tween 20 and 36 per ton even though all of the coffee involved WILE
subject to a single rate classification the service rendered by respond
ent was identical and the shippers were similarly situated One

chipper for example with parcels of coffee on both voyages was over
charged153679 based on the difference between the 36 Hellenic
charges it for some parcels and the lowest rates Hellenic charged fox
other green coffee parcels carried on the same two voyages

Compagnie Maritime Coloniale later named Compagnie Maritime
Est Africaine Ltd with a person named Antypas in charge of it
daily operations was respondents agent at Djibouti Respondent
advised this agent the rates were open and authorized it to quote rate
that would inset the competition Antypas booked the coffee ship
ments in question at the different rates

The Examiner in his Initial Decision concluded that Hellenic Line

had violated sections 16 First and 17 of the Act Respondent filed
exceptions Hearing Counsel replied and we heard oral argument
For the reasons stated below we agree with the Examinersconclusion

DISCUSSION AND CONCLUSIONS

The facts clearly show that sections 16 and 17 of the Act were vio
lated The coffee transported was subject to only one freight classifi
cation The servile rendered by respondent was identical The

shippers and consignees of the coffee were similarly situated and the
7 PLO
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record shows they were in keen competition with one another and vul

nerable to even small differences in ocean freight rates They were

not afforded equal treatment andno justification for this is evident A

mere desire to book the cargo obviously is not justification It has

long been settled that such treatment of shippers violates sections 16

First and 17 of the Act Eden Mining 00 v BlJuefields Fruit

Steamship 00 1 D S S B 41 4546 1922 AlMrican Tobacco 00 v

Oompagnie General Transatlantique 1 D S S B 53 56 57 1923 1

Respondent has madeno attempt to deny that the foregoingcircum
stances depict the mentioned violations but it attributes the responsi
bility to its Djibouti agent Respondent disclaims all responsibility
itself arguing that sections 16 and 17 of the Act are penal provisions
ie their violation is a misdemeanor punishable by fine that it had no

intent to violate these sections since it did not authorize assent to or

have any knowledge of its agent s conduct in charging the different

rates and that it cannot beheld liable for the unauthorized crimirial

conduct of its agent 2

For a number of reasons this position must be rejected The Ship
ping Act is primarily regulatory and administrative it is not a crim

inal statute True the Act provides monetary penalties for violatitig
its requirement but these are particular remedies that may be ought
in proper cases Their presence does not transform the Act into a

criminal or penal statute The main purpose of the Act was to confer

upon an administrative agency general regulatory and supemsoty
powers over the water horne foreign commerce of theUnite States

Incidential to this purpose the Government was also given the rIght
to seek monetary pena ties in appropri te

cases
The fUnctio of ad

judicating such penalties moreover is confided to the courtS not the

Commission The Commission is empowed solely to regulate and Us

jurisdiction and functions are purely regulatory and administ at ve

Unapproved Section 15 AgreelMnts SJth African Trade 7 F M C
159 1645 1962

Respondent is not here on trial for penalties nor charged with

a misdemeanor N or may it escape responsibility by contending that
intent is a prerequisite to a finding of viplation of section 16 First

and 17 These sections proscribe and ma e Unlawful certain conduct

without regard to intent The offense is committed by the in re do g

1See also Armstrong Oork 00 v American Hawaiian S S 00 1 U S M C 719 723

1938 Rates from Japan to United States 2 U M C 426 435 1940 Rates of GeneraZ

Atlantic S S Oorp 2 U S M C 681 686 1943 West Indies Fruit 00 v FZota Mercante

GrancoZombiana 7 F M C 66 69 1962
J Respondent bas served Djibouti since tbe early 1950 s Tbe record indicates that it

had some difficulty in selecting a suitable agent there and in supervising and communicat

ing with tbe agent in question Respondent ultimately diSCharged this agent though for

actlvltles unrelated to the matter involved here

7 F M C
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of the Act and the question of intent is not involved Inter8tate Oom

merce 00TTll1Tlli88ion v O O Ry 00 128 Fed 59 69 70 1904 200

U S 361 398 1905
To adopt respondent s position would do much to frustrate the ob

jectives of the Shipping Act Respondent necessarily performs its

farflung transportation business by utilizing agents to solicit and

hook cargo and attend to various other requirements of the business

Under respondent s theory however it could immunize itself from the
common carrier responsibilities placed upon it by the Act simply by
dissociating itself from any of its agents activities which are brought
into question This could take the form as here ofapleatf ignoranoo
of the agent s conduct and a claim that the carrier lacked any intent
itself to violate the law The Act does not permit of any such evasion
United State8 v American Union TlOIlUJport Inc 327 U S 437 457

1946 It is regulatory legislation which evinces a strong Wlicy of

protecting the public and there is ample authority for the view that

a principal is liable his agent s violation of such astatute including
a violation which is amisdemeanor s

rhe agent involved here was empowered by respondent to solicit

cargo and qUPte whrutever rates would meet the competition In book

ing the parcels ofgreen coffee he was acting within the scope of that

authority and on respondent s behalf Certainly it cannot be said
that the agent was on some personal excursion or beyond the scope
of his authority because he bQOked the coffee at differing rates Re

spondent therefore must clearly answer for the agent s action in this

regard
We will add that we cannot agree with respondent s denial of any

actual fault Respond nt knew that an intensely competitive situa
tion or rate war existed with the conference rates declared open
but there is no evidence that it took any precautionary steps in light
of these unstable conditions in granting the broad authority to its

Djibouti agent to quote whatever rates would meet the competition
It seems to us respondent s claim that it had had some difficulty in

supervising and communicating with this agent serves only to under

score that greater precaution was needed under the circumstances
particularly in the matter of instructing the agent that rates to ship
pers must be non preferential and non discriminatory According to

respondent it did take action of this kind but this was after the ship
ments in questionhad been made

We conclude that respondent in charging different rates to similarly
situated shippers for identical service as hereinabove set forth vio

aMechem on Agenoy 1952 pp 276278 and cases tnere cited

7 rM O
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lated section 16 First of the Act by giving undue and unreasonable

preference or advantage to certain shippers and subjecting certain

other shippers to undue and unreasonable prejudice or disadvantage
and violated section 17 of the Act by charging and collecting rates

which were unjustly discriminatory between shippers The record

indicates that respondent after somedelay effected refunds to injured
shippers It was proper of course for respondent to make such ad

justments Since there is no evideNce of any continuing violation by
respondent in the respects noted we have no occasion to issue an order

against it and the proceeding will be discontinued An appropriate
order is attached

7 F M C
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No 936

HELLENIC LINES LTn VIOLATION OF SECTIONS 16 FmsT AND 17

ORDER DISCONTINUlNG PROCEEDING

This proceeding was instituted by our predecessor the Federal
Maritime Board upon its own motion Investigation of the matters

involved having been completed by the entry on the date hereof of

the Commission s report containing its findings and conclusions which

report is made a part hereof by reference

Itis ordered That this proceeding be and it is hereby discontinued

By the Commission January 9 1964

678

Signed THOMAS LISI

Secretary
7 F M C
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No 1070

SELDEN Co INC

v

THE BOARD OF TRUSTEES OF THE GALVESTON WHARVES

Decided Janua1Y 9 1961

It is notunlawful per se for a terminal to increase demurrage charges on cargo

already consigned to or received by the terminal Complaint therefore

dismissed

Less than 30 days notice of changes in terminal tariffs may constitute an un

reasonable practice under certain circumstances Where rate increases are

involved terminal operators under the Commission s jurisdiction would be

well advised to give at least DO days notice

HarryL Selden for complainant
F G Robinson for respondent
O W Robinson Hearing Examiner

REPORT

BY THE COM11ISSION John lIarllee Ohairman Ashton C
B rrett Vice Ohairman James V Day John S Patterson Thos

E Stakem Oorrvrnissioners

This complaint proceeding was instituted by Selden Co Inc

complainant aNew York corporation engaged in the import export
and sale of jute goods Respondent is the Board of Trustees of the

Galveston Wharves a terlninal operator carrying on the business

f furnishing wharfage dock warehouse or otherterminal facili

ties in connection with a common carrier by water within the mean

ing ofsection 1 of the ShippingAct 1916

Most ofcomplainant s jute is imported from India andis consigned to

various ports including Galveston No advance arrangement is made
F M C 679
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by complainant with respondent for jute routed to respondent s facil
ities Between approximately July 1 and Septe ber 30 1961 com

plainant instructed its suppliers to route certain shipments to the Port

of Galveston Pursuant to such instructions approximately 4 842

bales of jute bagging were discharged into respondent s facilities

About 300 bales were removed soon after discharge and are not the I

subject of this complaint The weight of the remaining bales was

about 1 103 nettons

By tariff supplement issued November 8 1961 and filed with the

Commission on November 9 1961 respondent s demurrage rules and

rates werechanged effective November 25 19611

These changes as they pertained to complainant s cargo both on

the pier and enroute thereto on and after November 25 1961 resulted

in demurrage charges against complainant s cargo in the amount of

9 165 07 for the period September 1961 through February 1962 Had

the tariff not been changed only 45168 would have been due for de

murrage N eit er mount has been paid by Selden Complainant
seeks an order prohibiting respondent from collecting any amount in

excess of the charges at the old rate contending that the action of

respondent in increasing its charges after complainant s shipments
had already been received by or were irrevocably consigned to re

spondent s facilities constitutes an unfair and unjust practice under

section 17 of the Act 2

Complainant further contends that respondent s tariffs and invoices

wereambiguous as to whetheror not respondent provided storage at its

facilities pointing to certain statements in respondent s tariffs and

correspondence which Selden urges indicate that the cargo in ques
tion was rightfully considered by Selden to be in storage rather than

under pierdemurrage
The Examiner in his Intial Decision fouhd inter alia that any notice

by respondent ofless than 30 days would be unreasonable except where

a shorter period is warranted by the circumstances that the irregu
larity and inconsistency of respondent s tariff changes from 1959

through 1962 constitutes an unreasonable practice under section 17

but that n o reason appears why complainant should not pay the

higher storage charges He thus denied complainant the relief it

seeks The Examiner states that the failure to give adequate notice

1The tarUf provisions in effect on the pertinent dates are set forth in AppendiX A and

Appendix B infra
I Section 17 reads In pertinent partas follows

Every such carrier and every other person subject to this act shall establish observe
and enforce just and reasonable regulatloDs and practices relating to or connected with

the receiving handling storing or delivering of property Whenever the board finds

that any such regulation or practice Is unjust or unreasonable It may determine pre

scribe and order enforced a just and reasonable regulation orpractice

7 F M O
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of the increase did not of itself make the increase unlawful especially
since as previously stated complainant does not questjon the reason

ableness of theincreased rate 3

Complainant filed exceptions to the conclusions of the Examiner 1

that complainant should pay the higher cha rges and 2 that there is

no need to consider whether respondent s tariffs are ambiguous as to

the holding out of storage facilities Specifically complainant re

argues its contention that respondent s tariffs invoices and corre

spondence were reasonably construed by it Selden as indicating that

its goods were in storage rather than subject to pier demurrage
charges and alleges error in a decision which complainant says allows

respondent to benefit by a practice which the Examiner fOlmd to be

lmreasonable Respondent took no exception to the Initial Decision

but did reply to complainant s exceptions Oral argument was had

beforetheCommission

DISCUSSION AND CONCLUSIONS

There is no doubt that respondent as a terminal facility isan other

person subject to the Shipping ActT pursuant to section 1 of the
Act and thus that the Commission can order respondent to observe

reasonablepractices pursuant to section 17

The gravamen of the complaint is that the action by respondent in

increasing tertninal charges in reliance upon a tariff provision which

was filed after the shipments involved had already been received by
or were irrevocably consigned to respondent s facilities and of pub
lishing conflicting and ambjguous nlles and regulations and or tariffs

constitutes an unfair and unjust practice in violation of Section 17
In other words complainant alleges that respondent could

not have increased its charges regardless of the amount of notice

given as to shipments enroute to or already on its facilities There

fore the question of whether the notice given was reasonable is not

here in issue

The position taken by complainant is untenable A terminal opera
tor must be free to change its tariffs when circumstances warrant It

would be unreasonable to hold that a terminal must continue in effect

the rates and rules applicable when a cargo first landed no matter how

long that cargo might be left on the facility This would mean that

a terminal could only change its rates when its facility had no cargo
at all a condition which might never occur or that a terminal could

charge different rates for identical services depending on the date the

8The pleadings and record make clear that complainant Is not attacking the rate Itself
as unreasonable but merely the practice of increasing it as to complainant s shipments
which re then on respondent s fadi1tles or enroute thereto

fFMo



We note also that the last paragraph of Item 160 see Appendix A reserves the Sam

right of removal to respondent In this connection the record is not clear as to whethe

or not there was storage space avatlable eitller on orotr the terminal facilities or wha

tile cost of rem ng tbe goo dtt and 8qbseque t storage charges would have been

1 H C
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We emphasize that this decision should not be construed as casting
any doubt on prior decisions which have held that less than 30 clays
notice of changes in terminal tariffs may be unreasonable under cer

tain circumstances Further where such changes involve rate in

ereases we think that terminal operators under the Commission s

jurisdiction would be well advised to give at least 30 days notice 5

As was stated above the reasonableness of the notice here given is not

before us in this case And in any event the record in this proceeding
would appear inadequate upon which to base a determination as to

the reasonableness of the notice given
In view of the above we can find no basis for granting the relicf

sought by complainant An appropriate order will be entered dismiss

ing the complaint

APPENDIX A

Charges in effect prior to November 25 1961 as contained in Gal

vestonWharves TariffCircular No 4B

Item No 160 Pier Demurrage Rules and Charges

The waterfront warehouses docks and piers of the Galveston Wharves are

designed primarily for use in the handling of cargo interchanged between rail

roads trucks and water carriers 011 the one pand and vessels and barges on

the other and these waterfront facilities are hot intended to be used for the

storage of freight
Cargo except bulk crude sulphur which is discharged into or onto the water

front facilities of the Galveston Yhanes from railroad cars trucks and or

water carriers shall be subject to the following pier storage and pier demurrage

rules and charges
a

On inbound cargo except bulk crude sulphur 10 running days Saturdays

Sundays and Holidays being included will be allowed free when such cargo is

discharged from vessels or barges jree time will begin the next 7 00 a m

after the day the vessel or barge completes dischuging such inward cargo

See Exceptions 2 and 3 Cargo discharged from vessels and later reloaded

aboard the same or other vessels shall be ubject to the free time rule applying

on outbound cargo

b After expiration of free time the following pier demurrage charges will

be assessed on cargo discharged into closed or shedded piers or warehouses

1 On cargo except cotton and or cotton linters 10 cents per net ton

toreach 7 days or fraction thereof

I III I

3 On cargo assigned open space 5 cents per net ton each 7 days or

fraction thereof

In this same connection while we agree with the Examiner s conclusion that incon

sistency in giving the public notice of changes in terminal charges may constitute an

unreasonable practice tbat quesUop was not an issue ip this prQceeding

1 F M C
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Pier demurrage charges cease running against the cargo the day that th

vessel or baJge actually starts loading such cargo and in case of inbound shiI
ments to be forwarded beyond by either rail or truck pier demurrage charge
cease running against the cargo when same is removed from the facilities

EXCEP1 ION 2 Fiftefm 15 day free time excluding Saturdays Sundays an

legal Holidays will be allowed on inbound shipments of Pulp Cellophan
and or Woodpulp iles 1492 and 4954

EXCEPTION 3 Cargo notsusceptible to weather damage may be assigned ope

space for a free time period of thirty 30 days inclusive of Saturday
Sundays and holidays The free time accorded under provision of thi

exception will be subject to the availability of suitable open space and t

the making of arrangements for the use thereof in advance of arrival 0

the cargo a t this port ile 4954

Vessels owners or their agents using thefacilities of the Galveston Wharve

beyond the free time herein described thereby contract to pay and are re

sponsible for the pier demurrage charges accruing on such cargo at the rate
I hown herein

On all property landed or received in or on the wharves piers and docks 0

the Galveston Wharves which is not removed by the vessels owners or the

agents within a reasonable time the Galveston Wharves reserves the right tA

remove such property to and store it in a public or licensed warehouse or othe

availalJle place of delivery or storage at the expense of the vessels owners O

their agents without liability on the part of the Galveston Wharves and subjec
to a lien against such property forall chargesaccruing thereon

APPENDIX B

Amended paragraph b of Item 160 as it pertained to com

plainant s shipments effective November 25 1961

b After expiration of free time the following pier demurrag4
charges will be assessed on cargo discharged into closed or sheddec

piers or warehousesor in open space

Item No 160
Oharge perne

Inbound ton per day
For each of the first 7 days or fraction thereof 5 cents
For each of the next 7 days or fraction thereof 10 cents
For the 15th day and each succeeding day thereafter

until removed 15 cents
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No 1070

SELDEN CO INC

v

THE BOARD OF TRUSTEES OF THE GALVESTON WHARVES

ORDER DISMISSING COMPLAINT AND DISCONTINUING
PROCEEDING

This proceeding having bfen duly heard and the Commission hav

tug considered the matters involved and having this date entered a

report thereon containing its findings and conclusions hich report is

made a parthereof by reference
It is ordered That the complaint of Selden Co Inc be and

it is hereby dismissed and this proceeding be and it is hereby
discontinued

By the Commission January 9 1964

Signed THOMAS LISI

Secretary
7 F M C 685
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No 1090

GENERAL INVESTIGATION INTO COMMON CARRIER FREIGHT RATES AND

PRACTICES IN THE FLORIDA PUERTO RICO TRADE

Decided Januwry 21 1964

Tariffs and transportation practices of respondent TMT TMliler Ferry Inc

C Gordon Anderson Trustee not shown to be unlawful no finding made

that rates of South Atlantic tmd Caribbean Line Inc are unjust unreason

able and otherwise unlawful at present and said respondent ordered to

clarify certain ll pect of its tariffs to file monthly financial reports and to

submit to certain audits of its books of entry no findings made and this

proceeding discontinued as to respondent Sea Land Service Inc and as to

respondent Motorsbips of Puerto Rico

Donald Macleay and Edward T Oornell for respondent TMT
Trailer Ferry Inc C Gordon Anderson Trustee

John Mason and Oharles J Oolgan for respondent South Atlantic
Caribbean Line Inc

O H Wheeler for respondent Sea Land Service Inc Puerto Rican

Division

Alan F Wohlstetter for respondent Motorships of Puerto Rico

John T Rigby for the Oommonwealth of Puerto Rico

Donald J Brunner and Robert J Blackwell as IIearing Counsel

OharlesE Morgan Hearing Examiner

REPORT

BY THE COMMISSION John Harllee Ohaillnan Thos E Sta
kern Vice Ohairman Ashton C Barrett James V Day John S

Patterson Oommissioners

PROCEEDINGS

Pursuant to sections 18 a and 22 of the Shipping Act 1916 and

sections 2 3 and 4of the Intercoastal Act 1933 theCommission upon
its own motion by its order served February 1 1963 entered into this

investigation to determine whether the present rates and practices of

certain respondent water carriers in their operations in the Floridll
686 7 F M C
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Puerto Rico trade the trade are unjust unreasonable and other

wise unlawful under the said Acts

The four respondents as named in the original order the first sup

plemental order served March 6 1963 and in the second supplemental
order served April 18 1963 are South Atlantic Caribbean Line

Inc SACAL TMT Trailer Ferry Inc C Gordon Anderson

Trustee TMT Sea Land Service Inc Puerto Rican Division Sea
Land and Motorships of Puerto Rico Inc Motorships The

Commonwealth of Puerto Rico intervened in the proceeding
IIearings before an Examiner were held in vVashington D C and

Miami Florida commencing lay 7 1963 After recesses reom time

to time to permit the parties to compile certain statistical and cost
data the hearings were closed on July 25 1963 subject to the late

filing of further exhibits A petition to reopen for further hearing
was denied by the Examiner but eoncurrently certain new facts con

tained in the petition by agreement of the parties were stipulated
into the record Opening and reply briefs were filed by SACAL
Tl1T and Hearing Counsel The Exalniner on October 28 1963

issued a Recommended Decision to which TMT and SACAL excepted
Replies to exceptions were filed by TMT SACAL and Hearing Coun

sel No oral argument was requested and nonewasheld

FACTS

As no respondent carrier offered a regular service between Florida s

Gulf ports and Puerto Rico the investigation concerned operations
from the Floridaports ofJacksonville and liiaIni only

The cargo moving to Puerto Rico through the port of l1iami is

basically local cargo originating in the Miami area whereas cargo
coming through the port of Jacksonville originates in areas as far

away as the upper midwest The single commodity moving in largest
volume is sugar transported northbound

Motorships has never operated in the trade and does not presently
intend to do so As soon as it learned of this proceeding it took steps
to cancel its rates between Florida and Puerto Rico l10torships had
nominal rates in effect in the trade on automobiles between April 15

andMay 31 1963 but no service

Sea Land stipulated through its counsel on the first day of the hear

ing that it was the high cost carrier in the trade and that its rates

were the same as or higher than the rates ofother carriers in the trade
At present Sea Land offers only an indirect service between Florida

ports and Puerto Rico with transshipment at Newark New Jersey
This transshipment necessitating as it does many extra miles of back
haul in Sea Land s indirect service betwen Florida and Puerto Rico
as compared with direct service is the reason it considers itself the

Ii 1 f rt
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high cost carrier The lawfulness of the rates of the indirect service

is now under investigation in our Docket No 1143

The two principal respondents therefore are SAC and TMT

While these respondents carry other cargoes the principal competi
tion between them is for the passanger automobiles transported south

bound and much of the evidence herein relates to their automobile
rates and practices The issues so far as they concern automobiles

are not whetherthe rates are too high butwhether they are too low and

whether the carriers engage in destructive competitive practices in

connection with automobile rates

Both SACAL and TMT had inauspicious beginnings in this

Florida Puerto Rico trade Admittedly both have operated ineffi

ciently in the past and have lost considerable monies TMT is the

older carrier in the trade having acquired some of its vessels and

started operations in 1956 whereas SACAL commenced operating in

April 1962 TMT at first utilized converted LST barges under tow

Later it embarked upon a program of using self propelled vessels

but this operation failed and TMT was forced into trusteeship in

June 1957 The self propelled vessels were repossessed but TMT

retained three barges Under its trustee in 1958 TMT re entered the

trade with the three barges under tow In November 1960 TMT

extended its service to include Miami as well as Jacksonville Prior

to that tinle the shippers of autos from Miami were required to trans

port their autos overland from Miami to Jacksonville in order to ship
them to Puerto Rico The TMT service from Miami provided a sav

ings of about 40 per car to the automobile shipper TMT s opera
tions are of a roll on roll off nature The only dock facilities re

quired are a ramp to permit driving equipment on or off the weather

deck of its vessels and a piece of ground on which to drop the bow

gate to allow roll on roll off access below deck TMT has no need for

anything more than minimal terminal facilities and does not need

covered storage facilities

Since October 1962 TMT has operated with four barges under tow

It has averaged from November 1962 through March 1963 about six

sailings per month from Jacksonville Bad weather has an adverse

effect on barges under tow necessitating some elasticity in TMT s per
formance Generally T 1T takes bout20 days on its present triangu
lar service for a complete voyage Miami Jacksonville San Juan

Mia i TMT s barges are unmanned and towed by tugs under con

tract hire TMT has found this type of operation considerably more

economical than anoperation with self propelled vessels

TMT s principal service to Puerto Rico has been from Jacksonville
and this has been true particularly in the h ndling of trailer load

cargo TMT can load as many as 38 trailers on the weather decks of

its barges which have a maximum carrying capacity for an entire
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barge of 56 trailers each 35 feet long 100 standard size autos and

1 568 cubic feet of space for other cargo Autos are second to trailer
load cargo in producing revenues for TMT Generally TMT has

handled more autos from Miami than from Jacksonville but both

ports have supplied TMT with substantial amounts of automobiles

and of trailer load cargoes
From its operations prior to the trusteeship TMT suffered a total

deficit of 4 753 092 88 Under the trustee s operations using only
towed barges TMT through farch 31 1963 enjoyed an earned sur

plus of 1 696 134 40 including for the year 1962 profit from opera
tions of 517 255 60 and including similar profits for the first quarter
of 1963 of 124 919 96 There is some dispute as to the proper method

of computing TMT s vessel depreciation and operating expenses
However under any method suggested it appears that although TMT

still had a negative net worth it has been recently and presently is

operating at a substantial profit
SACAL originally entered the trade as a break bulk carrier carry

ing palletized cargo but this in time proved most inefficient At first

SACAL operated in a triangular service from Miami to Savannah

Georgia to San Juan Puerto Rico and back to Miami with irregular
service at Ponce and Mayaguez Puerto Rico SACAL used two self

propelled vessels the Floridian and the New Yorker each originally
designed to handle small containers and each with underdeck cargo

space consisting of a single hold with access by asingle ramp designed
for roll on roll off use at the stern of the ship Each vessel was capa
bleofcarrying 73 autos on its upper weather deck

In about September or October 1962 SACAL changed its manage
ment started to acquire trailers in numbers and switched to a trailer

load cargo operation SACAL carries refrigerated reefer

trailers the only carrier in the trade providing a direct service for

refrigerated commodities While SACAL and TMT compete for

cargo carried in dry i e nonrefrigerated trailers they do not now

compete for refrigerated cargo
Commencing in October 1962 SACAL abandoned its triangular

service and operated one vessel on a shuttle service between Miami and

San Tuan and the other vessel between Savannah and San Juan

The Savannah shuttle continued largely as a break bulk operation was

very uneconomical and finally was abandoned after a December 23

1962 sailing Voyage 23 of the Floridian Following the abandon
ment of the Savannah service SACAL began a shuttle service between

Jacksonville and San Juan commencing with a sailing from Jackson

ville on January 22 1963 Voyage 24 of the Floridian On Voyage
23 the Floridian arrived in Jacksonville on January 2 1963 but be

cause ofannual repairs and a strike the Floridian did not leave Jack
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sonville on Voyage 24 until January 22 1963 The Miami shuttle
service remained intact

On June 30 1963 the New Yorker was redelivered to her owners

and SACAL subsequently maintained service from 1iami and J ack
sonville with one vessel tho Flo idian The itinerary then was Miami
Jacksonville San Juan Miami i e he same as that of TMT The
transit time for this itinerary was faster for SACAL than TMT
because of the latter s use of towed barges The Examiner found
where other factors are equal from the shipper standpoint the slower

transit time is a service disadvantage SACAL terminated its direct
service at Jacksonville in July 1963 Its one vessel can now carry
due to a modification of its deck space 106 automobiles and 30 trailers

including 24 reefer trailers This modification has taken place subse

quent to the close of the hearing but is the subject of late filed exhibit
97 which w s received in evidence by agreement of the parties Of
the 345 trailers carried by SACAL in the first quarter of 1963 230
were reefer trailers During that same period 114 reefer trailers
were handled from Miami on 11 voyages or about 10 per voyage

For the 9 months it operated in the Savannah l1iami Puerto Rico
trade April to December 1962 SACAL suffered a total loss in excess

of three quarters of a million dollars For the first 3 months it oper
ated in the Jacksonville Miami San Juan trade January to March
1963 SACAL suffered losses from vessel operation in excess of
84 000 There is some dispute as to the amount of expenses of the

21 terminated voyages in the first quarter of 1963 the Examiner find

ing it to be 761 399 oran average of 36 257 per voyage
The balance sheet of SACAL as of March 31 1963 shows capital

stock of only 10 for only one share authorized and outstanding a

deficit fronl operations of 844 248 and listed under current liabilities
is 1 002 299 payable to affiliated companies

SACAL an American corporation is a wholly owned subsidiary of
the United Tanker Corp also an American corporation It in turn
is practically wholly owned by The China International Foundation
Inc an American charitable corporation This company is the cor

porate parent of a conlplex of some 20 companies The China Inter
national Foundation owns all of the voting common stock and 95 per
cent of the nonvoting preferred stock of United Tanker United
Maritime Corp anotherAmerican corporation also is a wholly owned

subsidiary of United Tanker It is the principal stockholder in three
other American corporations which own and operate through United
Maritime as agent four American flag tankers The China Founda
tion also owns directly or indirectly all of the stock of eight foreign
corporations five of which own or operate foreign flag vessels The
China Foundation also owns directly or indirectly the controlling

7 F M C
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stock in five other foreign corporations presently inactive All of the
activities of these corporations are lllanaged from offices at 250 Park
Avenue New York N Y The allocation of overhead expense of
these many related cOlnpanies is a cOlnplex matter and the Examiner
concluded that no deterlnination could be made on the present record
as to whether or not a proper share of overhead was allocated to
SACAL

As noted for the first quarter of 1963 SACAL suffered a loss from
vessel operation of over 84 000 If there are eliminated certain voy
ages serving Jacksonville and San Juan only and one voyage which
had no l1iami revenue as well as a voyage from Jacksonville to San
Juan to l1iami to Jacksonville the total revenue on the remaining 11
Miami Puerto Rico voyages is 399 107 18 or an average revenue per
voyage of 36 28247 This figure is approximately the same as the
averageexpense per voyage as found by the Examiner

The order of investigation brought into issue the tariff and trans

portation practices of the respondent carriers SACAL maintains a

rate of 300 on the movement of each empty trailer when SACAL
uses the cargo space therein Of 13 bills of lading showing trans

portation of trailers under the 300 rate 8 were charged only that
rate 3 were charged the 300 rate plus the Miami handling charge of

10 each and Miami wharfage charges of 2 each and 2 were charged
the 300 rate plus the Miami wharfage and handling charges plus the
Puerto Rican arrimo charge of 5 cents per 100 pounds SACAL s

tariff is silent with respect to charges on this type of movement

SACAL formerly had a rate for trailer load quantities of 700 per
trailer for dry cargo and 1 000 per trailer for refrigerated cargo
plus Miami or Jacksonville wharfage and handling charges and
Puerto Rican arrimo charges Effective February 20 1963 the
SACAL tariff provided that the wharfage handling and arrimo

charges above would not apply or in effect would be absorbed by
SACAL However these accessorial charges never were assessed by
SACAL prior to February 20 1963 even though they were then

applicable
SACAL has carried a substantial number of automobiles in the

trade with personal effects inside the trunks of the autos A review of
about 100 bills of lading showed that the applicable charges on these
effects were fully assessed in some instances partially in others and
not at all in others These personal effects generally were in autos con

signed to individuals rather than to used car dealers and the reasons

for the variety of treatment were mainly improper ratings by the

rating clerks of SACAL s agent in Miami SACAL s tariff is silent
with respect to charges on this type ofmovement

In Special Docket No 268 SACAL seeks authority to waive coHec
7 F M C
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tion of undercharges on certain shipments ofautomobiles from Florid

to Puerto Rico and the record in this special docket by stipulation 0

the parties was incorporated into the present proceeding An Initia

Decision has been issued by the Examiner in the special docket pro

ceeding and as detailed therein and acknowledged by SACAL i
billed and collected less than the applicable charges specified in it

tariff on numerous shipments of autos from Florida to Puerto Ric4

made mainly in the l st quarter of 1962 Generally SACAL col

lected only 156 for the average car instead of about the 170 dUI

under its applicable tariff This practice by SACAL ceased abou

January 1963 and apparently has not been resumed

Since the entry of SACAL into the trade TMT s revenues from al

ocean freights have increased over the corresponding periods of th

preceding year Also for the 15 month period of January 1 1962

through March 31 1963 compared with the 15 months for January 1

1961 through March 31 1962 TMT s revenues for ocean freight in

creased to 4 707 310 from 3 713 837 There has been a decrease

however in Miami auto revenue for the first quarter of 1963 over th

first quarter of 1962 An alleged error with respect to the amount 0

this is raised in TMT s exceptions but at any rate TMT suffered I

substantial decrease in Miami auto revenues for the second half 0

1962 compared with the first half of 1962 whereas SACAL sub

stantially increased its Miami auto revenues in the same period
The Examiner in his decision recommended that the investigatiOl

be discontinued as to respondent Motorships of Puerto Rico and tha

no findings be made in this proceeding as to respondent Sea Lan

Service Inc He found that the tariffs and transportation practice
of respondent TMT Trailer Ferry Inc C GordonAnderson Trustee

have not been shown unlawful and that this record does not disclosl
whether the rates of respondent South Atlantic Caribbean Line

Inc presently are compensatory and lawful The Examiner als

mentioned the desirability of several carriers in a trade where ther4

is sufficient traffic to support them Finally he recommended tha

SACAL berequired to amend its tariff to clarify the rates and chargel
on the movement of perso al effects in autos and on the movement 0

trailers when the respondent carrier utilizes the inside cargo space

and that SACAL be required to file a monthly financial report and t

make available its book ofentry upon which such financial report shal

be based for the purposes of auditing by the Commission s staff t

enable the Commission to make a determination as to the lawfulnes

of its rates

DISCUSSION AND CONCLUSIONS

SACAL urges generally that we accept the Examiner s decision an

takes only two exceptions to it
71M
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One exception deals with the Examiner denial of 8ACAL s

motions to strike certain matters in TMT s opening brief and reply
brief SACAL admits this is only made to preserve its position
1S the Recom mended Decision of the Examiner does not rely upon any
f the challenged matters The challenged matters are likewise not

Ilsed as a basis for our report
SACAL s other exception is to the finding of the Examiner that

rMT s slower transit time was aservice disadvantage This finding
bowever did not affect the Examiner s decision and our view as noted

more fully below is that this record does not support such a finding
TMT takes three exceptions to the Recommended Decision In the

Cirst of these it asserts the Examiner erred in not utilizing the finding
chat TMT was a disability carrier because of its slower transit time to

grant it a rate differential under SACAL to offset this disability The

basis for this argument is the Examiner s finding that where other

factors are equal from the shipper standpoint the slower transit time

lS a service disadvantage
Wa are unable here to find that TMT s slower transit time is a dis

ttdvantage SACAL argues that it is not and to support its position
tnarshals facts showing that TMT has made gains in revenues from

freights over its revenues prior to SACAL s operation that TMT out

arried SACAL on direct sailings to San Juan from Jacksonville on

ehe sarna day and that TMT has outcarried SACAL inbound 10 to 1

SACAL points out that TMT s general manager has testified that the

Grade is one in which frequency of service is more important than time

tn transit SACAL further claims that any loss in revenue in Miami

co San Juan traffic TMT may have suffered is due to shipper dis

atisfaction with TMT s indirect Miami San Juan service as compared
with SACAL s direct service

TMT on the other hand argues that the fact that it outcarried

SACAL on sailings from Jacksonville on the same day is explained
by the larger capacity of TMT s vessels It says that TMT had not

felt the full impact of SACAL s competition at Jacksonville because

of the newness of SACAL s Jacksonville service and the backlog of

Puerto Rico traffic built up by the strike coupled with the Mother s

Day rush It contends that at Miami where comparative results are

of record for a 12 month period SACAL greatly outcarried TMT on

3ailings on the same day TMT says its general manager s statement

merely explains why a triangular service is used rather than a direct

ervice and is not intended to mean that a slower transit time is not

a service disadvantage
Although TMT did outcarry SACAL at Jacksonville on sailings

leaving the same day this fact may be due to a diversion of cargo by
Ghe strike the size of T11T s vessels the Mother s Day rush or the

newness of SACALs Jacksonville service At any rate SACAL s



694 FEDERAL MARITIME COMMISSION

direct Jacksonville service has now been discontinued and any c6n

elusions with reference to it cannot be used for guidance with respect
to SACAL s present service As for the statement of TMT s general
manager its meaning as indicated is debatable But aside from this

the fact is that no witness was produced who testified to the necessity
for rapid transit time in thetrade

The significance of a finding of a service disability is that it may
be a reason for allowing a rate differential between the carriers offering
the superior and inferior services The granting of such differential

however depends upon a finding that the rates of aile of the carriers

are unlawful and must be adjusted TMT s present rates were not

shown onthis record to beunlawful and no change in them is proposed
Thus the granting ofa differential to TMT must rest upon a showing
that SACAL s rates are unlawful

TMT in its second exception attem pts to make slch a showing It

argues thatthe Examiner erred in not finding that the ratesof SACAL

were are and for the future will be noncompensatory It says he

failed to take into consideration a some 88 000 in deferred mortgage
payments applicable to the first quarter of 1963 b an equitable allo

cation of the overhead of parent and related owning and operating
companies which it claims would increase costs for the first quarter of

1963 by at least 12 000 and c other items of overhead amounting to

22 000

SACAL on the other hand contends that before its rates can be

declared unlawful even if found to be noncompensatory there must be

a showing that they are unjust and unreasonable It is of course true

that before we may hold rates to be unlawful under our statutes Inter

coastal Shipping Act 1933 section 4 46 use 845 a and Shipping
Act 1916 section 18 a 461J8C 817 they must be found to be unjust
or unreasonable SACAL further contends that even accepting the

additional expenses brought out by TMT the first quarter of 1963

shows an almost 80 percent impro rement over the averaged quarterly
results for the operations in 1962 and that it should have the oppor

tunityTMT had to work out thekinks in its operation
TMT is incorrect when it states that the Examiner failed to find that

the rates of SACAL were noncompensatory In fact the Examiner

found that the rates of SACAL were not compensatory based on the

total period on which evidence was presented at the hearings This

proceeding however is concerned primarily with whether the rates

and practices presently used by the carriers are lawful On this rec

ord we are unable to state that the rate structure currently used by
SACALis unjust or unreasonable

New carriers in a trade should be allowed a reasonable opportunity
to develop their services and the fact that immediate operating results

7 F M C
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may not show a profit is not in our opinion a sufficient ground for

declaring the rates unlawful

The most accurate projected determination which can be made of the
revenues and expenses of SACAL s current service is one which
balances against the expenses for the most recent period of record the
revenues for the service most nearly approximating the present service
of SACAL As noted above such a determination utilizing the

expense figures used by the Examiner shows that SACAL revenues

are approximately equal to operating expenses The additional ex

penses which TllT argues should be included in the weighing of

expenses and revenues may raise some doubt about SACAL s future
financial success but there are other factors which suggest that the
new operation of SACAL may in the long run prove profitable
SACAL has since the close of the hearing as reported in late filed
exhibit 97 modified its deck space to enable it to carry 33 more auto
mobiles a change in service which SACAL estimates will increase its
outbound voyage revenues by 5 280 or almost 15 percent Further
since October 1962 SACAL has made other potential improvements
It has changed its management acquired trailers in numbers and
switched to a trailer load cargo operation Itprovides the only direct
service for the transportation of refrigerated cargoes from Florida
to Puerto Rico and in addition provides facilities for break bulk non

trailerized cargo which TMT does not
In light of these activities and the limited evidence we have with

which to make a project ion we cannot find that SACAL s rates will
be noncompensatory in the future Furthermore T 1T itself had a

financially disastrous beginning in this trade yet it was able there
after to achieve a profitable position Since entering the trade SACAL
has increased its revenues It should we think be given a reasonable

opportunity similarly to achieve a profitable position without having
its rates condemned as unlawful

Lastly TMT argues that the Examiner erred in not finding that
the impact of SACAL s rates and destructive competitive practices
has seriously endangered TMT s continued operations at Miami It

says the Examiner misunderstood the sailing dates of certain of Tl1T s

southbound sailings from 1iami and maintains that the fact that its
overall revenue has not suffered in no way lessens the impact of lost
traffic and revenue at l1iami

Because ofconfusion as to sailing dates of certain TMT vessels the
Examiner misstated by some 40 000 the loss to TMT in revenue at
Miami in the first quarter of 1963 over the first quarter of 1962 This
error however had no material effect upon the Examiner s ultimate

conclusions as he did realize that TMT s cargo carryings from 1iami
were appreciably less in the first quarter of 1963 as compared to the
first quarter of 1D62 There is no showinp that this loss in Tl1T s
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traffic is due to SACAL s rate structure The record shows moreover

that many shippers of automobiles were dissatisfied with TMT
indirect service

TMT seems to feel that the Examiner s conclusion as to SACAL
rates was based upon the fact that TMT s overall revenue position wa

profitable and had he considered the Miami situation alone he would
have made a different conclusion as to the lawfulness of SACAL
rates The Examiner s conclusion however was based on the fact
that the record does not show that SACAL s rates are noncompensa
tory at present The newness of SACAL s present service the pos
sible improvements made in stowage space on SACAL s vessel after
the hearing and other matters mentioned above wereall factors under

lying this conclusion

Regardless ofwhat caused the loss in TMT s Miami traffic there is
no showing that the rate structure of SACAL at the present time

damages TMT Such a finding as we have said would depend on a

determination that SACAL s present rates are unreasonably low and
this we are unable to make on this record

SACAL has in the past engaged in unlawful practices In part
these have ceased But SACAL s practices with respect to the car

riage of personal effects inside the trunks of autos and the assessment
of accessorial charges on the transportation of trailers when it utilizes
the inside cargo space are apparently still continuing and its tariff
remains silent with respect to charges on these types of movements
The Examiner recommended that SACAL be required to state clearly
in its tariff the rates and charges applicable on these movements to
remove the discrimination which can now take plaGe with respect to
them We agree with the Examiner that the portions of SACAL s

tariff relating to these movements must be modified to prevent these
practices from occurring in the future and we shall require that this
be done

While we are unable on the present record to find that SACAL s

rates are unjust unreasonable and otherwise unlawful we shall

require that SACAL file with us for the 12 month period beginning
with the month of January 1964 monthly financial reports reflecting
the results of operations during each month Such reports shall con

tain a detailed statement ofoperating revenues and other income items

operating expenses including a reasonable allocation of overhead of
the related China Foundation Companies to SACAL with balance
transferred to profit and loss and a detailed statement of revenues and

expenses of individual voyages included in the accounts for the
month including data showing the number of tons of cargo carried
and the number of voyage days The books of entry upon which the
financial reports are based shall be made available to our staff for the

purpose of auditing said monthly reports and SACAL shall furnish
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such additional information as the staff or the Commission deems nec

essary for a proper evaluation of the reports At the end of this

yearly period we will be in a better position to make a determination

as to the justness and reasonableness of SACAL s rates and if any

adjustment is warranted it will be ordered at thattime

With respect to TMT the facts as hereinbefore noted show that it

recently has been and presently is operating profitably There is no

basis in this record for concluding that its rates are not compensatory
or too low We accordingly find that the rates and practices of TMT

have not been shown to be unlawful

The proceeding will be discontinued without findings a as to

Motorships because of its lack of participation in the trade and b

as to Sea Land because the lawfulness of the rates of its indirect

Florida Puerto Rico service is under investigation in Docket No 1143

An appropriateorder will be entered




