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A rule is necessary requiring carriers of green hides in the foreign commerce of
the United States to file with the Commission within 30 days tariff amend-
ments setting forth certain provisions relating to computation of weight of
such hides and furnishing of weighing certificates or dock receipts by ship-
pers. Proposed rule for this purpose adopted and published.
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REPORT

BY THE COMMISSION (John Harllee, Chairman; Thos. E. Sta-
kem, Vice Chairman; Ashton C. Barrett, James V. Day, John S.
Patterson, Commissioners)

As a result of information indicating that weights of green salted
hides exported from the United States are misstated on the ocean bills
of lading and determined in a nonuniform manner by shippers, we
ordered a general investigation to examine the weighing practices in
green hide shipments and whether we should “promulgate appropriate
rules, regulations or orders governing the practices to be employed in
the weighing and certification of weights and the billed weights of
green hides exported in the foreign commerce of the United States.”

Pursuant to the above order, hearings were held in San Francisco
from April 30-May 2, 1963, and in New York City from June 10-14,
1963. At these hearings testimony was received from several shippers
and hide exporters, as well as certain carriers, conferences and freight
forwarders. No respondents were named in the order of investigation.
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Each of the above witnesses appeared under subpoena. The only
parties formally intervening in the proceeding were Marubeni-Iida
(America), Inc. and James Loudon & Sons, a shipper-exporter and a
freight-forwarder, respectively. Representatives of these intervenors
testified as Hearing Counsel’s witnesses under subpoena. Intervenors
presented no witnesses of their own but cross-examined certain of
Hearing Counsel’s witnesses.

The record in the proceeding was certified by the' Examiner to the
Commission for decision.

FACTS

Hides, after being removed from the animal, are cured in order to
preserve then from deterioration due principally to bacteria and
moisture. In the curing process much but not all of the blood and
moisture content in the hides is removed. In almost all cases hides
are cured at slaughter houses.

The two principal methods of curing hides are the old and prevalent
wet salt method, in which salt is added to hides stocked in cellars, and
the newer brine method, in which hides are immersed in vats of brine
and then drained. After curing some hides are “fleshed” (i.e., stripped
of flesh and fat). Fleshing is not widely done on exported hides.

Hides which have been cured, but not “tanned,” are called green
hides. Hides destined for export are protected by adding a layer of
safety salt to each hide at the place of purchase, usually the packing
house. Thus cured hides which are exported are known as “green
salted hides.”

Most of the hides are exported by shippers who act as “brokers” and
purchase lots of hides at packing houses frem collectors of hides or
from other brokers (hereafter, the supplier). A lot is purchased only
after an order is received or a contract is made with the foreign buyer.
Normally, these brokers do not physically handle the hides or even have
facilities for their receipt or storage.

There are currently on file with the Commission 242 outbound tariffs
containing commodity rates on green salted hides. Gf this number 167
aresilent as to what weight is to be employed in the assessment of ocean
freight charges, but in practice are interpreted to mean that the ship-
ping weight is considered as the gross weight of the shipment at the
time the shipment is delivered to the water carrier. Sixty-four other
tariffs contain a general rule adopting this method of determining the
shipping weight. The remaining 11 tariffs require the weights to be
those reflected on the dock receipts of the connecting rail or motor
carriers, some giving the shipper the option of reweighing the goods
before shipment and attaching a certified weight certificate to the bills
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GREEN HIDE WEIGHING PRACTICES 701

of lading. It is significant that in practice the rail or truck delivery
weights are based upon either the packing house scale weight or upon a
reweighing of the shipments by the connecting carrier.

Overland tariffs do not contain provisions stating explicitly what
weight is to be shown as the ocean shipping weight. They do, however,
contain a provision that an inland bill of lading must be furnished to
the water carrier. This latter provision has been interpreted by ship-
pers and possibly some carriers as requiring the shipping weight to
coincide with that shown on the inland bill of lading.

With the exception of the 11 tariffs containing special weight rules,
and possibly the overland tariffs, all tariffs provide or are popularly
interpreted as providing that the shipping weight shall be the gross
weight at the time the hides are delivered to the water carrier. Ascer-
taining the gross weight of hides at the particular time of delivery to
the water carrier constitutes the critical problem in this proceeding.

The difficulty of determining the gross weight of hides at the time
of delivery to the water carrier is due principally to two factors: (1)
The tendency of green hides to lose weight continuously from the time
of curing at the packing house to the time of tanning and (2) the
absence of reliable evidence as to the amount of weight loss from the
time of curing to the time of delivery to the water carrier.

Weight loss characteristics of hides

Hides lose weight because of many varied factors—time, type of
cure, presence or absence of “fleshing”, temperature, amount of han-
dling. In general it appears that hides which are fleshed, brine cured
in winter, shipped quickly, and handled little, lose least weight. How-
ever, there was no evidence presented at the hearings which would in
any way indicate the amount of weight loss which could be attributed
to each or any one of the above-mentioned factors.
Present practices in weighing hides

Hides are weighed first at the packing house, usually by employees
of the house. The weights are normally not “certified”, i.e., made by
a weighmaster licensed by the State who pays an annual fee for his
certificate. Hides are reweighed by inland carriers to insure that the
declared shipper weights are accurate. These weights are not cer-
tified. Rail cars and trucks are weighed loaded, and hide weights
are determined by subtracting the weight of an empty rail car or
truck from the resultant. Estimations of weight of empty inland
transportation vehicles is somewhat arbitrary, allowances not being
made for loss of weight due to wear or increase due to collection of
waste materials. Usually land carriers employ (absent a sizable dis-
crepancy between the two weight measurements) the scale weights
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taken at the packing house as supplied by the shipper. Hides are often
reweighed at oversea port of discharge.

The only positive way of determining the gross weight of hides
when they are tendered to the water carrier is to weigh them at that
time. Hides are not weighed at the U.S. ports of loading. There
are two possible methods of determining weight of hides at the time of
delivery to the water carrier, neither of which is used, and each’of
which has disadvantages making it impracticable to use. The first
alternative, that of weighing hides on individual pallets, is almost
prohibitive in cost, while the second method, that of weighing the
hides while loaded on the delivering truck or rail car, although less
costly, has the disadvantage of inaccuracy in weight due to the need to
subtract the weight of the vehicle, noted above in reference to weigh-
ing by the inland carrier upon receipt of the hides. There is the fur-
ther disadvantage of an inaccuracy caused by the additional loss in
weight during the time of transfer from inland carrier to water car-
rier, which may be considerable as the nearest truck scale is often miles
across the city from the loading pier. With the exception of a few
spot checks made by Bissinger, a shipper who testified at the hearing,
all witnesses testified that they. never had occasion to weigh hides at
the ports. It must be concluded that there is no reliable and probative
evidence concerning the amount of weight lost by green salted hides
from the time that they are weighed at the packing house until the
time when they are tendered to the ocean carrier.

Present methods of declaring shipping weight and their disadvantages

Several methods have been evolved by the shippers and carriers for
declaring shipping weights:
1. Gross weight (scale weight rule)

This is the scale weight at the time of weighing at the packing
house or receipt by inland carrier, (As.noted above, the pack-
ing house weight is usually adopted by the inland carrier.) Ship-
pers unanimously object to such a procedure as in practice, due
to the weight loss characteristics of green hides, it requires them
to pay shipping charges for weight which they do not ship.

2. Scale-deduction proceduire

Perhaps because of the inequity to the shipper of forcing him
to adopt a scale weight rule, many carriers have acquiesced in
other methods by which weights may be declared to make some
allowance for weight loss in transit from packing house to dock-
side.

(a) Net weight—One shipper on the West Coast, Maru-
beni-Iida (America) Inc., intervenor in this proceeding, em-
ploys the net weight shown on its suppliers’ invoices as the
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declared shipping weight. The supplier net weight is the
gross scale weight taken at the packing house from which al-
lowances for tare and salt have been deducted. These al-
lowances on the West Coast .are normally two pounds for tare
and 114-2 pounds for salt per hide for salt cured hides and 1
pound for tare and 1 pound for salt per hide.for brine.cured
hides.

(b) Gross weight minus standard deduction—The other
West Coast shipper who testified in this proceedin Bissinger
& Co., utilizes the gross scale weight after curing, minus a
st,andard deduction of 2 pounds for salt cured hides and 1
pound for brine cured hides made at dockside at the time of
loading on the water carrier. Bissinger’s deduction from
scale weight is one-half that taken by its competltor, Maru-
beni. Bissinger not only exports hides but also is a major
curer of hides, and at times acts as a supplier to Marubeni.

(¢) Sales contract weight—Several of the major exporters
on the Atlantic Coast utilize a method of declaring shipping
weights which is based upon commercial considerations. A
“commercial tolerance” of approximately 5% is allowed be-
tween the net weight shipped and the net weight received.
Any greater discrepancy between these weights results in
monetary adjustments between shippers and buyers. Thus
weights are stated so as not ta exceed the commercial tolerance.
The stated weights bear no fixed relationship to scale weights
or to the weights. of the hides at. the time they are tendered
to the ocean carriers.

CONCLUSIONS

Our investigation shows that the present method of declaling ship-
ping weights for export purposes on green -salted hides is not suf-
ficiently set forth in carrier tariffs nor uniformly applied as is
necessary to comply with the Shipping-Act, 1916:

(a) Only a minimal number of the tariffs contain rules or
regulations sufficiently explicit as to the manner of declaring
shipping weights on green salted hides. The need for correcting
and clarifying this situation is obvious. As a minimum, all car-
riers should clearly and fully state in their tariffs the manner in
which they require shipping weights to be declared.

(b) The present methods of stating weights vary from shipper
to shipper. Clearly, all carriers should be quulred to treat
equally all their shippers similarly situated by insuring & uniform
method of declaring shipping weights. Fair and nondlscrunma
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tory treatment is fundamental to common carriage and is required
by the Shipping Act, 1916.

Proposed rule

Tt would, of course, be desirable for us to promulgate a shipping
weight rule containing a formula for weight determination which
would accurately reflect the “weight shipped,” i.e., the weight of the
hides at the time they are delivered to the ocean carrier. Each of the
methods presently used to state shipping weights has its faults. The
use of the scale weight rule results in the overstatement of weight and
forces the shipper to pay for weight not shipped. Because we lack
information as to the amount of weight loss between the time of weigh-
ing at the packing house and time of delivery to the water carrier, we
are unable to adopt any of the scale deduction procedures used by
the carriers. There is insufficient evidence in the record to permit an
order in this respect.

Therefore, we propose the following rule, allowing carriers to adopt,
as long as uniformly applied to all similarly situated shippers and
clearly stated in their tariffs, at their election, a scale or a scale-deduc-
tion rule:

In order to insure a uniform method of declaring shipping
weights on greeen salted hides for export in the foreign com-
merce of the United States, all water carriers having com-
modity rates on green salted hides shall file with the Federal
Maritime Commission within 30 days amendments to their tariffs
setting forth tariff rules which require that the shipping weight
for purposés of assessing transportation charges shall be either
a scale weight or a scale weight minus a deduction whose amount
and method of computation are specified in said tariff rule.

We do not mean to imply that shippers and carriers should forego
attempts to discover the most accurate possible method of stating
shipping weights. Weight rules may be revised at any time more
clearly to reflect actual weights shipped and will, of course, be ac-
ceptable to us if they are nniformly applied to all shippers. The
present situation in the green hides trade, however, requires that, in
fairness to carriers and shippers alike, means be found clearly to set
forth weight rules in a nondiscriminatory fashion.

Additional feavures of the proposed rule

Each of the alternative proposals discussed above depends upon the
use of a weight shown on the scaling certificate or dock receipt in the
determination of the shipping weight. The furnishing of a scaling
certificate or dock receipt appears to be a logical, simple way for the
carrier to verify that the proper weight is being used. Additionally,
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if the scaling certificate or.dock receipt is attached to the bill of lading
and remains in the carriers’ files for a reasonable period of time, it
would permit us to verify that uniformly determined and otherwise
lawful weights are being employed as shipping weights.

An exception to a rule requiring that each shipment be backed by a
sealing certificate or dock receipt showing the weight of such shipment,
should be made in the case of purchase lots split by the shipper-exporter
for separate shipment. In such case it appears reasonable to permit
the furnishing of a scaling certificate showing the total weight of the
lot purchased; the shipping weight would then be computed based on
the average weight per hide of the total lot. (If the purchaselot is
split by the supplier or at the supplier’s plant on the order of the
shipper-exporter, the split lot exception would not apply, and a
separate weighing certificate would be required for each shipment.)
The split lot exception is justified because it frees the shipper from the
uneconomical cost of individual reweighing which would otherwise
exist.

The principal problem with respect to furnishing a scaling certificate
is whether it must be certified. Our proposed rule allows shippers to
furnish either a certified or an uncertified scaling certificate, provided
that the latter is attested to by the shippers’ supplier.

The practical effect of this rule is to permit the use of the scaling
certificate produced at the packing house, which, as noted above, 1s not
usually certified. The cost of providing a certified weighmaster at the
packing house is prohibited for either the packing house or the buyer-
exporter. If a certification requirement were adopted which ren-
dered the packing house weighing certificate unacceptable, the ship-
per-exporter would be charged the cost of having his shipment re-
weighed by a “certified weighmaster.” The reliability of uncertified
weight certificates is supported by the fact that they normally are pre-
pared by a party not privy to the transportation of the hides (ie., an
employee of the packing house), and further they are normally
accepted by rail and motor carriers as the basis for the assessment of
transportation charges and the preparation of dock receipts. In addi-
tion, a refusal of the part of the carrier to accept uncertified certifi-
cates may possibly involve unjust discrimination. Those shipments
which move via commercial carrier, except where the minimum car-
load or truckload rate precludes the use of actual shipping weights,
would have a usable dock receipt. Shipments which are transported by
private means would be placed at a disadvantage by the nonrecognition
of noncertified packing scale weights. Privately conveyed shipments
would be impressed with the expense of securing a certified weighing
certificate which shipments conveyed by public carriers could avoid.
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'The tollowing proposed rule will be published in the Federal Regis-
ter, allowing all interested persons an opportunity to make comments
thereon:

In order to insure a uniform method of declaring shipping
weights on green salted hides for export in the foreign commerce
of the United States, all. water carriers having commodity rates
on green salted hides shall file with the Federal Maritime Com-
mission within 30 days amendments to their tariffs setting forth
tariff rules which require that the shipping weight for purposes of
assessing transportation charges shall be either a scale weight or
a scale weight minus a deduction whose amount and method of
computation are specified in said tariff rule.

The tariff rules shall further require that the shippers furnish
to the carrier a weighing certificate or dock receipt from an inland
carrier for each shipment of green salted hides at or before the
time the shipment is tendered to the ocean.carrier. The weighing
certiticate, if furnished, shall either be certified or attested by the
signature of the shipper’s supplier of the hides. For purchase lots
which are split by the shipper after purchase into two or more
shipments, a weighing éertificate covering the entire purchase lot
may be provided, and the shipping weight shall be determined
from a computation of thé average weight of the hides in said
purchase lot.

7 FM.C



FEDERAL MARITIME COMMISSION

No. 1090

GENERAL INVESTIGATION InTO CoMMonN CARrIER FREIGHT RATES AND
Pracrices IN THE FLoripa/PurrTo Rico Trabe

ORDER

These proceedings having been instituted by the Commission upon
its own motion, and the Commission having completed its investigation
of the matters involved insofar as possible on the present record, and
having this date made and entered a Report stating its findings and
conclusions, which report is made a part hereof by reference:

It is ordered: That this proceeding be and it is hereby discontinued
as to respondents Motorships of Puerto Rico, Inc., Sea-Land Service,
Inc., Puerto Rican Division (without effect upon the investigation of
Sea-Land’s rates and practices in Docket 1143), and TMT Trailer
Ferry, Inc., C. Gordon Anderson, Trustee;

It is further ordered, That respondent South Atlantic & Caribbean
Line, Inc., shall amend promptly its tariff to clarify the rates and
charges on the movement of personal effects in automobiles and on the
movement of trailers when respondent utilizes the inside cargo space,
that respondent conform its conduct to the tariff as so modified by
assessing and collecting the tariff rates and charges;

It is further ordered, That respondent South Atlantic & Caribbean
Line, Inc., shall file with the Commission for the 12-month period
beginning with the month of January 1964, monthly financial reports
reflecting the results of operations during each month, that such re-
ports shall contain a detailed statement of operating revenues and
other income items, operating expenses (including a reasonable alloca-
tion of overhead of the related China Foundation Companies to re-
spondent), with balance transferred to profit and loss, and a detailed
statement of revenues and expenses of individual voyages included in
the accounts for the month, including data showing the number of
tons of cargo carried and the number of voyage days, that the books
of entry upon which the financial reports are based shall be made
available to the Commission’s staff for the purpose of auditing said
monthly reports, and that said respondent shall furnish such addi-
tional information as the staff or the Commission deems necessary for
a proper evaluation of the reports.

By the Commission, January 21, 1964.

(Signed) Twoaas Lis,

I e
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No. 1105

AGReEMENT T700-6—PERsIAN GuULrF Ourwarp Freicar CONFERENCE

No. 1105 (Sus. 1)

AcGrEeMENT No. 8900—RATE AGREEMENT

Uxnttep States/PErsiaNn Guorr TrabDe

Proposed modifications to conference agreement approved under section 15,
Shipping Act, 1916. Modifications include establishment of $2,500 fee for
admission payable by new members; amendments to clause covering dam-
ages for breach; increase of security deposit from $15,000 to $25,000; and
requirements for reporting violations.

Llimer C. Maddy and Paul F. McGuire for respondents in Docket

1105, interveners in Docket 1105 (Sub. 1).

Stanley O. Sher for Hellenic Lines, Nedlloyd Line, Hansa Line,

and Crescent Line, respondents in Docket 1105 (Sub. 1).

Thomas K. Roche and Sanford C. Miller for Concordia Line,

respondent in Docket 1105 (Sub. 1).

J. Scot Provan and Robert J. Blackwell, Hearing Counsel.

INITTAL DECISION OF E. ROBERT SEAVER, PRESIDING
EXAMINER, ON THE ISSUES IN DOCKET NO. 1105

The Persian Gulf Outward Freight Conference, consisting of Cen-
tral Gulf Lines, Isthmian Lines, and Stevenson Lines, seeks approval
of modifications to its basic conference agreement (Federal Maritime
Commission Agreement No. 7700) pursuant to section 15 of the Ship-
ping Act, 1916 (hereinafter called the Act). The proposed modifica-
tions, including certain changes made by the conference to the
proposed modifications in the course of the hearing, are attached to
this decision. Portions sought to be deleted from the existing Agree-
ment 7700 are enclosed in brackets and the new portions are under-
scored. The proposed modifications have been assigned Federal
Maritime Commission Agreement Number 7700-6.

1This decision became the decision of the Commission on February 11, 1964, and an
order was entered on that date approving Modification 6 to Agreement 7700.
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Docket No. 1105 was instituted by the Commission pursuant to
sections 15 and 22 of the Act to determine whether the proposed
modifications should be approved, disapproved, or modified.? Under
the terms of section 15, the Commission shall disapprove, cancel or
modify any agreement or modification thereof (such as those involved
here) if it finds that they will be unjustly discriminatory or unfair
as between carriers, shippers, exporters, importers, or ports, or
between exporters from the United States and their foreign competi-
tors, or operate to the detriment of the commerce of the United
States, or to be contrary to the public interest or in violation of the
Act. The statute requires the Commission to approve all other agree-
ments of this nature. The agreement under consideration is between
common carriers by water, as defined by section 1 of the Act. Its
purpose is to fix and regulate transportation rates and control or
regulate competition in the outbound trade from United States
Atlantic and Gulf ports to ports in the Persian Gulf. It is a typical
conference agreement and is subject to section 15 and the jurisdiction
of the Commission.

In the course of the hearing, respondents amended their proposals
in two respects and thereby eliminated rather strenuous objections
raised by Hearing Counsel and others. These will be mentioned
briefly at the end of this report just to round out the picture. As
matters now stand, there is no objection to the approval of the pro-
posed modifications. Hearing Counsel advised the Examiner, after
the hearing, that they recommend approval of the modifications.
This absence of dispute does not eliminate the need for discussion
and findings under section 15, of course, but these need not be
extensive, in these circumstances.

Taking up the proposed modifications in the order in which they
appear in the Agreement, the first would add a sentence at the end of
Article 10(b) of the Agreement which requires the Secretary of the
conferences to report to the conference the findings of any investiga-
tion of members conducted under the provisions of that Article. This
amendment is intended to strengthen the self-policing system of the
conference. It will undoubtedly assist in the accomplishment of this
end. It is apparent that the conference should be furnished such
reports.

The next amendment is that in Article 10(c), described on page 7,
which makes the assessment of damages for breach mandatory rather

30n June 4, 1963, the Commission, in initiating Docket No. 1105 (Sub. 1), ordered that
that Docket and Docket No. 1105 be consolidated for hearing and decision. The two
Dockets were heard together. There being no controversy in Docket No. 1105, no briefs
were filed. Briefs will not be filed in 1105 (Sub. 1) until the end of January. That case
presents issues of much greater complexity. There is no need to hold up the decision in
1105 until 1105 (Sub. 1) is decided. The evidence revealed that the decisions in each
Docket can be made independently of the dther. The initial decision in Docket 1105
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than permissive. Article 10(c) is also amended to change the measure
and the amount of damages recoverable in the event of breach by a
member. At present the Article merely provides for “a penalty of
not more than $15,000 for each violation”. The amendment will create
a sliding scale of liquidated damages which increases for repeated
violations; i.e., not more than: $5,000 for the first offense; $10,000 for
the second; $15,000 for the third. This scale applies to breaches not
involving a non-observance of the conference tariff. For such rate
violations, the new provision provides for liquidated damages in a
sum equal to four times the freight that the offending member would
have earned had the proper conference rate been charged.

The General Secretary of the conference testified that these amend-
ments to the damages clauses are intended “to augment and clarify and
put on a proper and reasonable basis the self-policing by the confer-
ence of its members”, and that the sliding scale will provide a more
reasonable standard since the repeated offender should be subject to a
greater assessment than the first offender. The graduated scale should
be a deterrent to repeated violations. This conference has never as-
sessed damages against a member. Reports or rumors of violations
have been received by the conference but they were not substantiated.
The conference Secretary, and apparently the members, feel that the
indications that violations have occurred in the past are sufficiently
strong to justify the strengthening of the sanctions. He felt that,
“Where there is smoke there is fire.” The conference hopes by these
amendments, and by increased surveillance, to discourage violations
and strengthen the self-policing system. Another persuasive reason
given for the amendment to base the amount of damages for rate cut-
ting on the amount of the freight is the fact that the damage to the
conference varies proprotionately with the amount of the freight
chargeable under the conference tariff. The revised provisions on the
amount of and the measure of damages are not out of line with those
employed by other conferences, as shown on an exhibit provided by
Hearing Counsel.

Article 10(¢) is further modified by the Conference to:

1. Increase the security deposit to guarantee the faithful per-
formance of obligations under the agreement from $15,000 to
$25,000.

2. Make this deposit available to the conference for payment of
the member’s share of the conference expenses for the current year
if he resigns from the conference.

3. Require the Secretary to submit to the Federal Maritime
Commission full and complete reports concerning “all complaints,
disputes, and matters presented to, and all actions taken by, the
Conference Secretary, the Member Lines and/or the Arbitrators.”
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The last reference has to do with the arbitration clause which is
contained in Agreement 7700.

4. Provide that the records of the Conference, the Secretary,
and Arbitrators appointed under the terms of the Agreement shall
be available for inspection by the Commission.

5. Provide that “Nothing contained in the Agreement shall in-
terfere with the rights of a Member Line under the provisions of
the Shipping Act, 1916, as amended, nor the jurisdiction of the
Federal Maritime Commission * * *

The last of the modifications (Article 14(a)) provides for an initia-
tion or admission fee of $2,500 to be paid by new members, who “shall
share in the expense of maintaining the conference as may be agreed.”
Agreement No. 7700 does not presently provide for payment of an
initiation fee. This last amendment requires special comment because,
at first blush, it might be considered to be at odds with the decision
of the United States Maritime Commission in Pacific Coast European
Conference Agreement, 3 U.S.M.C. 11 (1948), where the Commission
disapproved a proposed increase in the admission fee from $250 to
$5,000. The decision seems to be based in part on a conclusion that it
would be unjustly discriminatory to charge new members a $5,000 ad-
mission fee where the old members paid only $250. In addition, the
Commission found that the fee might be a deterrent to a small carrier
“entering the trade” and would therefore be a detriment, to the com-
merce of the United States. The deterrent factor was based on “offi-
cial cognizance”, the Commission said. Apparently the record con-
tained no evidence on this point.

The testimony in the case at hand establishes that the $2,500
admission fee would not deter carriers from joining the conference.
Considering the change in the value of the dollar since 1948, the fee
is appreciably less than that disapproved by the U.S.M.C. The
amendment cannot be found to be a detriment to commerce on this
score. This case is also distinguishable on another ground. Public
Law 87-346 amended section 15 in 1961 by adding a provision that no
agreement shall be approved “which fails to provide reasonable and
equal terms and conditions for admission and readmission to confer-
ence membership * * *” Thus we now have a new, or additional,
statutory test directed specifically to this matter of admission to mem-
bership. The Pacific Coast European Conference decision was based
on the general tests of unjust discrimination and detriment to com-
merce. What does the new test mean when it requires that new
members be admitted on reasonable and equal terms and conditions?

The Committee on Merchant Marine and Fisheries of the House of
Representatives attached to its report on the Bill that became Public
Law 87-346 a letter from the Secretary of Commerce which states
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(Report No. 498, 87th Congress, 1st Session, page 19; Page 130 of
Index of Legislative History of the Steamship Conference/Dual Rate
Law, Document No. 100, 87th Congress, 2nd Session) :

At page 5, line 2, we recommend that the phrase following the numeral 5 be
stricken, and the following language substituted therefor: “fails to provide
reasonable terms and conditions for the admission of all other qualified carriers
in the trade,” We are fully in accord with the intent of this provision that all
conferences be open to all carriers; however, we believe that once a conference
is established, the members should be permitted to impose some reasonable
terms for the admission of other carriers, including, for example, the payment
of a reasonable membership fee to help defray the costs of the conference?®
(Italic added.)

The marked-up Bill attached to the Committee Report includes the
language proposed by the Secretary of Commerce, with slight change.*
It must be concluded that the Committee and Congress accepted this
recommendation and that Congress therefore did not intend to prohibit
the establishment of a reasonable membership fee to be paid by new
members but not by existing members. The purpose of the conference
in this case is precisely that cited by the Secretary of Commerce. The
conference Secretary testified that a new member gets the pro rata
benefit and ownership of an asset belonging to the conference which
consists of the going concern value or “equity” that has been built up
over the years by the conference members who paid their shares of
the expenses of the organization. The amount here cannot be found
to be unreasonable in all the circumstances. In 1962 alone, when
there were only two members, the administrative costs were $20,398.04.
A compilation submitted by Hearing Counsel at the IExaminer’s re-
quest shows that eleven other conferences charge admission fees in
this same amount. None have higher admission fees; fifty-eight do
not charge an admission fee; the remaining thirty-two have admission
fees ranging from $100 to $1,250.

The same compilation also lends support to the proposed increase in
the amount of the security deposit from $15,000 to $25,000. Five
conferences require a deposit of $50,000 and six others provide for a
$25,000 deposit. As in the case of the admission fee, the testimony
established that the requirement of a $25,000 deposit (swhich can be
made in currency, U.S. bonds, surety bond, or letter of credit) would
not deter an ocean carrier from joining the conference. There was no
evidence to the contrary. The testimony of the officials of the member
lines makes it very clear that they do not wish to exclude from the
conference the five independent carriers that operate in this trade

3 The phrase following numeral 5 on page 5, line 2, of H.R. 4299, referred to by the
Secretary, would have required the admission of “every qualified carrier in the trade * * *
on application.” Seep. 61 of Index to Legislative History.

* Apparently no significance should be attached to the Committee’s addition of the word
“‘equal” after “‘reasonable’, in this context, because Agreement 7700-6 provides for equal
treatment of all new members. See p. 151 of Index.
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and who are seeking approval of a separate rate making agreement in
Docket No. 1105 (Sub. 1). It appears that such an increase would
do little more than keep pace with the decrease in the buying power
of the dollar since 1945, when the Agreement was originally adopted.
This provision, which is intended to strengthen the self-policing pro-
gram of the conference, is quite in keeping with the Congressional
policy expressed in the 1961 amendment to section 15 (P.L. 87—346),
which requires that the Commission shall disapprove an agreement
upon a finding of inadequate policing of the obligations under it. This
same consideration lends support to most of the other proposed modi-
fications, for they too are aimed at self-policing. The other modi-
fications do not require special discussion as they are self-explanatory.
There is nothing that suggests that any of them would violate the
provisions of the Act.

As originally submitted, the proposed modifications would have
included an amendment to the voting procedure of the conference
whereby decisions of the conference would require unanimous agree-
ment, rather than the vote of a majority of the members. This pro-
posal was withdrawn by the conference prior to the hearing and, with
this change, the only objection to the modifications voiced by shippers
was eliminated. The non-conference carriers in this trade have also
objected to the unanimous voting rule. With the withdrawal of the
proposed rule, their objection to the proposed modifications has been
satisfied.

Hearing Counsel questioned the legality of Article 10(c}, as it was
sought to be amended, insofar as it would leave to the discretion of the
conference the assessment of damages if one of the members breached
the agreement. The Article would have provided, “The Conference
may assess against any party to this Agreement which it regards to
have violated this Agreement damages as hereinafter provided for
each violation of this Agreement by such party.” The conference
eliminated this problem by changing the word “may” to “shall”, during
the course of the hearing. This change makes the assessment of
damages mandatory. It strengthens the self-policing element of the
contract and diminishes the chance of discriminatory treatment of
members. With this change, Hearing Counsel are satisfied with all
the proposed modifications.

It is concluded that the proposed modifications will not violate any
of the provisions of section 15 of the Shipping Act, 1916 and they
are therefore approved in accordance with that section. An appro-
priate order will be entered.

(Signed) E.ROBERT SEAVER,
Presiding Examiner.
January 13, 1964.

- ww ua N



APPENDIX

F.M.C. AgreemenT No. 7700-6

The undersigned parties to Agreement No. 7700, as amended,
hereby agree that said Agreement shall be modified to read as follows:
1. Article 10(b) is amended to read:

The Secretary shall have access to such records in the offices and on the piers
of the parties hereto, the inspection of which by him shall be reasonably neces-
sary to enable him to determine that the members of the Conference are
respectively abiding by the terms and provisions of this Agreement, and the
right to make such copies of, and extracts and transcripts from, such records
as be may determine advisable, and each of the parties hereto agrees to furnish
to the Secretary, or to such persons as he may designate for said purpose, such
access and such right ; any information so acquired shall not be used in violation
of Section 20 of the Shipping Act, 1916, as amended. The Secretary shall report
the finding of any investigation under this Article to the Conference.

2. Article 10(c) is amended to read:

The Conference [may] shall assess against any party to this Agreement which
it regards to have violated this Agreement [a penalty of not more than $15,000
for each violation of this Agreement by such party.] demages as hereinafter
provided for each violation of this Agreeemnt by such party. Such assessment
shall be by unanimous vote of Member Lines entitled to vote, except that the
party charged with any violation shall not be entitled to vote thereon. The
amounts assessed and collected hereunder shall be placed in the Conference
treasury.

In view of the di;ﬁ'culty or impossibility of determining the damages, which
may result from bdbreach or violation of this Agreement, or any of the Rules,
Regulations or Tariffs of the Conference, by any one of the members hereof, it
is hereby agreed as follows:

Where the breach or violation i8 a non-observance of the tariffs of the Con-
ference, or any of the Rates or Charges therein contained, such damage for such
breach shall be and hereby is liquidated in a sum equal to four times the freight
and other monies which the offending party shall or would have received had
the applicable Tariff Rates for transportation of the cargo involved been applied ;
and

Where the breach or violation is a non-observance of this Agreement (includ-
ing Rules and Regulations), such damage shall be the sum of not more than
85,000 for the first offense; $10,000 for the second offense; and $15,000 for the
third or subsequent offense.

If any party against whom any such [penalty had] damages have been
assessed is dissatisfied with the assessment of such [penalty] demages, it may
refer the question of breach of this Agreement or the amount of [penalty]
damages assessed to three arbitrators to be nominated within 30 days from the
day on which the party charged gives written notice of its desire for arbitration
but it shall have the burden of proof of its position. One arbitrator shall be

7. FM.C. 713
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nominated by a majority of the parties hereto (except the party or parties
charged with the violation), one by the party charged, and the third to be
appointed in agreement with the arbitrators so nominated and failing agreement
by the American Arbitration Association. The arbitrators so chosen shall, after
hearing both parties, make their award in writing and the decision of the arbi-
trators or any two of them shall be final and binding without right of appeal
by either party.

As a guarantee of faithful performance of obligation under this Agreement
and or prompt payment of any [penalties] damages against it hereunder or any
judgment written against them hereunder, each of the parties hereto agrees
to deposit with the Conference security in the sum of [Fifteen thousand dollars
($15,000) ] Twenty-five thousand dollars ($25,000) in United States currency or
in United States Government bonds or irrevocable Letter of Credit or a Surety
Bond of like amount satisfactory to the Conference. Any interest accruing on
funds or bonds deposited shall be for the account of the party making such
deposit and shall be remitted promptly to such party when received by the
Conference. Bach of the parties further agrees to deposit additional cash or
security as required so as to constantly maintain the deposit at the amount
herein above specified. Such deposit or the proceeds thereof may be applied
to the payment of any damages imposed under this Article 10 unless otherwise
fully paid or previously satisfied. In the event of the termination of this Agree-
ment or the termination of membership or withdrawal of any of the parties
hereto, the deposit made by the parties concerned shall be returned to them
together with any acerued interest in the possession of the Conference, but only
after any indebtedness to the Conference has been fully satisfied, including pay-
ing their share of Conference expenses for the current calendar year in which
the resignation takes place.

The Conference Secretary shall submit promptly to the Federal Maritime
Commission full and complete reports, including all material facts relating
thereto, of all complaints, disputes and matiers presented to, and all actions
taken by, the Conference Secretary, the Member Lines and/or the Arbitrators

All records of the Conference Secretary, the Confercnce, and Arbitrators with
respect to the provisions of the above requirements, shall be available for inspec
tion by the Comumission or its representatives.

Nothing contained in the Agreement shall interfere with the rights of a Mem
ber Line under the provisions of the Shipping Act, 1916, as amended, nor the
jurisdiction of the Federal Maritime Commission under said Act, or any other
appropriate Federal Laws.

3. Article 14(a) is amended by adding the following sentence at
the end thereof :

All new Members shall contribute to the general fund of the Conference office
the sum of Two thousand five hundred dollars ($2,500) and shall share in the
expense of maintaining the Conference as may be agreed.

This Agreement is subject to the approval of the Federal Maritime
Commission in accordance with the provisions of the Shipping Act

7. FM.C.
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1916, as amended, and shall not be carried out in whole or in part
prior to such approval.
Dated at New York, New York, November 7, 1963.

CenrtrAL GULr Lines, (As one member or party
only.)
Central Gulf Steamship Corporation,
General Shipping & Trading Corporation,
Compania Maritima Unidas, S.A.
By /s/ N.W.Jounsen, Vice President.
Istamian Lines, Inc.
By /s/ A. E. Kinc.

Stevenson Lines, T. J. Stevenson & Co., Inc.
By /s/ MaNueL Diaz, Vice President.

775-794 O-65—-47
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No. 1130

MarTIN BIRNBACH
v.

La Fror pE Mayo Express CoMPANY

Respondent freight forwarder not shown to have violated section 17 or 18 of
the Shipping Act, 1916, in connection with a shipment from Puerto Rico to
Lincoln, Nebr.

Martin Birnbach for complainant.
Frank Hernandez for respondent.

INITIAL DECISION OF HERBERT K. GREER, PRESIDING
EXAMINER*

Complainant Martin Birnbach seeks to recover reparation from
respondent La Flor de Mayo Express Co., for alleged violations of
sections 17 and 18 of the Shipping Act, 1916 (the Act) in connection
with a shipment of household goods from Puerto Rico to New York
and thence to Lincoln, Nebr. Complainant further seeks the issuance
of an order requiring respondent to cease and desist from violating
said sections of the Act.

Complainant failed to appear at the Commission’s Hearing Room
in Washington, D.C. on November 19, 1963, the time and place set
for the hearing, although due notice had been issued on October 28,
1963 and duly served on him. The parties are not represented by
counsel and the pleadings are less than artful. To afford both parties
full opportunity to present their case, and other good cause appear-
ing, a ruling was served on both parties on December 18, 1963, which
permitted either party to request further hearing, present written
statements in lieu of oral testimony, or to file such additional plead-
ings as they might deem necessary or appropriate; that in the absence
of further action by either party on or before January 6, 1963, the
recitals of the complaint and answer not denied by the adverse party

1This decision became the decision of the Commission on February 13, 1964, and an
order was entered dismissing the complaint.

716 . 7 F.M.C.
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would be considered as evidence.? Further action was not taken by
either party and they have therefore acquiesced to the submission of
the issues on the factual basis stated in the ruling.

The complaint and answer, together with the documents submitted
by the parties as a part thereof, disclose the following facts:

1. Complainant is an individual, now residing at 996 Franquette
Avenue, San Jose, Calif.

2. Respondent carries on the business of forwarding in connection
with a common carrier by water and has offices at 1679 Calle Nueva,
Santurce, Puerto Rico, and 571 Jackson Avenue, Bronx 55, N.Y.

3. Complainant engaged respondent to handle a shipment of house-
hold goods from Rio Pedras, Puerto Rico to New York and thence
to Lincoln, Nebr.

4. On or about September 13, 1961, respondent went to complain-
ant’s home in Rio Piedras and in cartons furnished by it, packed the
household goods which it delivered to the pier at San Jose, Puerto
Rico.- At San Jose, the shipment was consolidated in a steel van with
other shipments being handled by respondent for carriage to New
York via Bull Steamship Co. vessel. When the goods arrived in
New York, respondent delivered complainant’s household goods to
Joy Van and Storage Co. (land carrier) for carriage to Lincoln,
Nebraska.

5. In connection with its services, respondent billed complainant
as follows:

Ocean freight, 80 cu. ft. at 066 percu. £t .- $52.80
Landing Charges .o oo oo oo e 5.00
Pick up in Puerto RiCO_ e 24.00
Delivery t0 plero . e 10.00
Handling paper work in connection with shipment. 3.20
Pier pick up in New York e 20.00
Labor and handling shipment to express line. oo 10.00
IDSUTADNCE o e e e m— e —m—mmmmmm e m = 20.00.

145.00

On September 29, 1961, complainant wrote respondent and
enclosed a check for $75 with the advice that the balance “which
is to be paid to you or to another company you name” would be paid
upon receipt of the goods. Complainant further requested notifica-
tion of the name of the “shipper who is to receive our goods in Lincoln”

sRule 1(1) of the Commission’s Rules of Practice and Procedure (46 CFR 502.9) pro-
vides: “Also, any rule may be walved by the Board or the presiding officer to prevent
undue hardship in any particular case.” The ruling, in affording complainant an oppor-
tunity to reply to the answer, was a waiver of Rule 5(f) (46 CFR 502.66) which provides
that replies will not be permitted, and a further walver of that portion of the rule
which states that new matter in the answer will be deemed to be controverted.

7 F.M.C.
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and that the bills of lading and other documents needed to claim the
goods be forwarded.

7. On October 20, 1961, complainant dispatched a telegram to
respondent’s Puerto Rican address stating: “Need baggage badly.
Where is it.”

8. On October 25, 1961, the shipment arrived at Lincoln, Nebr.
and Joy Van and Storage Company notified complainant that the
goods were available upon payment of charges. Complainant, al-
though he had advised respondent of the need for prompt delivery,
was unable to accept the goods as the charges turned out to be substan-
tially greater than estimated by respondent.

9. Total charges for the shipment amounted to $338. In addition
thereto, the land carrier assessed $65.88 in connection with the holding
the goods pending complainant’s ability to accept it.

10. Complainant consulted the Lincoln office of the Interstate Com-
merce Commission and was advised that such agency could take no
action beyond requesting the land carrier to hold the money paid to
it by complainant pending action by some other agency.

11. Respondent did not furnish complainant with an ocean freight
bill or bill of lading.

In support of his claim for reparation in the amount of $129.13,
complainant contends that the charge of $65.88 assessed by the land
carrier in connection with the delay pending complainant’s ability to
receive the shipment, was unjust and unreasonable and the result of
failure of respondent or the land carrier to give proper notice of
arrival of the shipment; that the ocean freight charge of $52.80 was
based on a measurement of 80 cubic feet although the shipment
actually measured only 65 cubic feet; that the charges for landing
fees, pick-up and delivery were not only unjust and unreasonable
but duplicated each other. Respondent, in its answer, denies these
allegations and further denies responsibility for charges in connec-
tion with the land shipment. Respondent’s statement in its answer
that its charges were “extremely reasonable in view of the services
performed,” is considered in the nature of a denial of complainant’s
allegations rather than presentation of new matter. Consideration
of any portion of respondent’s answer which may be deemed “new
matter” is not essential to this decision.

Complainant has failed to present evidence to overcome respondent’s
denial of responsibility for charges in connection with the land ship-
ments which charges, in the absence of proof to the contrary, are
deemed to be the sole responsibility of the land carrier, a person not
a party to this proceeding nor subject to the jurisdiction of the
Federal Maritime Commission. The charges assessed by respondent
in connection with the shipment from packing to delivery to the land
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carrier in New York, are not per se unjust or unreasonable or in
violation of section 17 or 18 of the Act and complainant has failed
to prove, although in view of the denial the burden is on him to do
so, that such charges were unjust, unreasonable or duplicative. There
is no evidence upon which to base a finding that complainant is
entitled to reparation.

Complainant further alleges that respondent has not filed a tariff
or schedule of rates approved by the Federal Maritime Commission
“or any other agency.” The Commission is asked to issue an order
requiring respondent to cease and desist unlawful practices and “to
put in force and apply in the future such other rates and charges as
the Commission may determine to be lawful.” Section 18 of the Act
requires a common carrier by water to file its rates and charges in
connection with transportation by water. Complainant does not
allege that respondent is a common carrier by water, only that
respondent is a forwarder in connection with a common carrier by
water. To determine in this proceeding whether or not respondent
is a common carrier by water subject to section 18 would be to extend
this proceeding beyond the scope of complainant’s allegations. Even
assuming that respondent, at the time of complainant’s shipment, had
been required, but failed, to file a tariff as a common carrier by water,
complainant has failed to prove he was damaged thereby or entitled
to reparation. Moreover, evidence has mot been produced in this
proceeding to support the issuance of a cease and desist order. This
report will serve to put the Commission on notice of the allegations
relating to respondent’s violations of the Act and it is presumed the
Commission will make such investigation as may be considered
necessary.

An order dismissing the complaint will be entered.

(Signed) Hereerr K. GREER,
Presiding Examiner.
January 16, 1964,
7 F.M.C.
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No. 805

Parsoxs & WrrrremMore, Inc.
v.

REDERIAKTIEBOLAGET NORDSTITRNAN (JOHNSON Ling)

No. 809

Parsons & Warrremore, INc.
V.

CompaenNte GENERALE TRaNsaTLANTIQUE (FRENCH Ling)

No. 810

Parsons & Wrrrremore, Inc.
v.
Tow Broe Star Live Lrp. (Brue Star Line)

No. 811

Parsons & WrrrTEMORE, INC.
V.
Forness Wiray & Co. Lo, (Furness Ling)

No. 812

Parsons & WHIiTTEMORB, INC.
v.
WestraL-Larsen & Co. A/S (InTerocean Yane)
720 7T FMC.
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No. 813

Parsons & WairreMorg, Inc.
.

Frep Orsen & Co. (Frep Orsen Link)
Decided February 4, 1964

The Shippers’ Rate Agreement of the Pacific Coast European Conference was
never approved under section 15, Shipping Act, 1916, and therefore was
unlawful at the time of the shipments involved here.

Complainant found to have evaded its obligations under the Shippers’ Rate
Agreement by using a subsidiary to ship cargo on nonconference vessels.
The authority to award reparations under section 22 of the Act is discretionary.
Here the record shows that it would be inequitable under all the circum-

stances to grant reparations, and reparations are accordingly denied.

Frameis T. Greene for complainant.
Leondard G. James and Robert L. Harmon for respondents.
E. Robert Seaver, Hearing Examiner.

REPORT

BY THE COMMISSION (John Harllee, Chairman; Thos. E.
Stakem, Vice Chairman; Ashton C. Barrett, James V. Day, Com-
missioners) :

These consolidated proceedings arise out of complaints filed by
Parsons & Whittemore, Inc. (P & W) on December 14, 1956 and
January 28, 1957, seeking reparation for alleged violations of sections
14, 16, and 17 of the Shipping Act, 1916 (the Act) by respondents, all
of whom are members of the Pacific Coast European Conference (the
Conference). Respondents are alleged to have made unlawful over-
charges with respect to certain lumber shipments of P & W.

FACTS

The basic factual situation out of which these proceedings arose was
found to be substantially as follows by the Examiner.

P & W was signatory to the Conference’s Shippers’ Rate A greement.
Lyddon and Co. (America) Inc. (Lyddon), a wholly owned subsidiary

1 Because these proceedings involved rights and obligations under a dual rate contract
our predecessor, the Federal Maritime Board, on February 11, 1957, issued an order staying
the proceedings pending decision of the United States Supreme Court in Isbrandtsen Oo.,
Inc. v. U8, 239 F. 2d 933 (D. C. Cir 1956), afi'd. 356 U.S. 481 (1958).

7 F.M.C.
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of P & W, was not a signatory to a Shippers’ Rate Agreement, and the
agreement between P & W and the Conference did not cover any
P & W subsidiaries. It did, however, provide that:

In agreeing to so confine the carriage of its (their) shipments to the vessels
of the Carriers the Shipper hereby promises and declares it is the intent and
purpose to do so without evasion or subterfuge either directly or indirectly by
any means, including the use of intermediaries or subsidiaries.

On September 3, 1954, 3300 short tons of woodpulp were shipped
from Everett, Washington, to Glasgow, Scotland, on the #.S. Ferm
of Paul Wilson Company, Bergen, Norway, a nonconference carrier.
The bill of lading for the shipment shows the shipper as Liyddon.
The export declaration and the cargo insurance policy also show
Lyddon as shipper. On July 11, 1954, 962 short tons of woodpulp
were shipped from Tacoma to London on the Asakasan Maru of the
Mitsui Steamship Company, a carrier which at that time was not a
member of the Conference. The bill of lading and export declaration
show Massachusetts Trading Corporation as the shipper. The cargo
insurance policy, however, showed Lyddon as the beneficiary. Massa.—
chusetts Trading Corporation was an inactive corporation all of whose
shares were owned by the ex-wife of one Karl F. Landegger, President
of both P & W and Lyddon. On August 17, 1954, 450 tons of wood-
pulp were shipped on the Mitsui vessel Awobasan Maru from Tacoma
to Rotterdam. The shipping documents on this shipment were also
in the name of Massachusetts Trading Corporation as shipper. The
cargo insurance policy, however, showed Lyddon as the beneficiary.
The woodpulp shipped on the nonconference vessels, as described
above, was purchased in the name of Lyddon. Lyddon was named as
the beneficiary of the bank letter-of-credit issued for the purchase
price of the woodpulp. Collection from the consignees of the wood-
pulp was made through banking channels, in the name of Liyddon.

On August 10, 1954, the chairman of the Conference wrote P & W
inquiring as to Whether they had shipped woodpulp on nonconference
vessels during July and August. P & W replied by telegram the
following day stating, “Shipping arrangements were made outside our
control.” On August 16, 1954, the Conference chairman, pursuant to
article 2 of the Shippers’ Rate Agreement, requested that P & W
furnish complete information in regard to the shipments carried
aboard the M.S. Ferm and the Asakasan Maru. Again on September
3, the chairman advised Mr. Landegger that the Conference had re-
ceived information regarding the third shipment of woodpulp on a
nonconference vessel (the Awobasan Maru) and requested that P & W

7 F.M.C.
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supply, with their reply to the previous conference letter, the shipping
documents covering all three shipments. On September 8, 1954, Mr.
Landegger wrote a letter of reply to the Conference inquiries stating
that the business in question was transacted by Liyddon in conjunction
with Massachusetts Trading Corporation. The Conference then
made a demand for liquidated damages on September 25, 1955, which
P & W did not pay. On October 26, 1954, the Conference wired P & W
stating “Your right to conference’s contract rates under your Ship-
pers’ Rate Agreement dated March 5, 1951 terminated effective today
October 26, 1954 pursuant articles 1 and 2 of said agreement and all
members notified accordingly.” Thereafter, P & W made nine ship-
ments from December 18, 1954, to July 31, 1955, at the higher non-
contract rates which were paid by P & W under protest. The contract
rates charged at that time to other shippers who were allegedly com-
petitors of complainant in the trade for substantially similar trans-
portation services were approximately $3.35 per ton less than the
noncontract rates charged complainant. The record does not establish
that the difference in the freight rate resulted in the loss of sales by
complainant or other economic damage, other than the alleged over-
payment of freight.

The Examiner in addition to the above found that the record clearly
established the following: ?

(1) The bales of woodpulp shipped on the nonconference vessels
were all marked “P & W”, with a stencil, which is the shipping mark
of Parsons & Whittemore.

(2) Lyddon had an address which was the same as that of P & W,
in Manhattan.

(3) Lyddon did not have its own staff, but its functions were carried
out by employees of P & W.

(4) Mr. Karl Landegger was the sole stockholder of P & W, and
P & W was the sole stockholder of Lyddon.

(5) Massachusetts Trading Corporation was admittedly used as
a “dummy” in two of the transactions here in issue.

(6) Lyddon has not shipped woodpulp in this trade since 1955.

(7) Half of the six customers for woodpulp served by Lyddon in
1954 and 1955 were also customers of P & W during the same period.
It therefore appears that they would be willing to accept delivery
in the name of either corporation.

(8) The officials of P & W were not only in a position to transact
this business and ship the cargo under the name of either corporation,

3$The numerical categorization of these “findings of fact” does not appear in the Initial
Decision. It is used herein for the purpose of highlighting the contentions of the parties
on exceptions.

7 F.M.C.
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complainant admitted that they elected to use Lyddon or Massachu- |
setts Trading Corporation to obtain the lower freight rates on non
conference carriers “because the woodpulp prices then prevailing in [j
the United States west coast and in the European market as of J uly, §
August and September were such that Parsons & Whittemore could not :
have done the business except at an out-of-pocket loss.” g

(9) Other than the advantage of lower rates, there were no cir- f
cumstances connected exclusively with the interest of Lyddon that [§
motivated the use of its name.

(10) P & W had complete control over the shipments, and it fol
lows from the above admission that P & W would have shipped in its :
own name if the Conference’s rate on woodpulp had been lower than §

§

that obtainable from any nonconference carriers.

Based on the above findings the Examiner concluded that com- f
plainant had violated its Shippers’ Rate Agreement by using a sub-
sidiary to evade its contract obligations. He rejected as not per
suasive as to the identity of the true shipper, certain evidence which
complainant offered in an attempt to show that Liyddon had a sep
arate corporate existence and identity and the shipments in question
were in fact Lyddon’s shipments.

Having concluded that the shipments were P & W shipments made
through Liyddon and Massachusetts Trading Corporation as an “eva
sion” or “subterfuge” for the purpose of avoiding P & W’s obligation
under the Shippers’ Rate Agreement, the Examiner found that P &
W’s right to contract rates was properly terminated by respondents
and that, contrary to complainant’s contention, respondents’ require
ment that P & W pay the higher noncontract rate was neither retalia-
tion by a discriminatory or unfair means within the meaning of sec-
tion 14, Third of the Act, nor undue and unreasonable prejudice or
disadvantage in violation of section 16, First, nor unjust discrimina-
tion under section 17. The Examiner further concluded that neither |
the clause in the Shippers’ Rate Agreement requiring arbitration of ;
disputes between the parties, nor certain suits previously brought by
P & W against one of the respondents, served to deprive the Commis-
sion of its jurisdiction in these proceedings.

Although there is no substantial dispute over the facts, complain-
ant took exception to the conclusions drawn by the Examiner. Respond-
ents did not file exceptions as such, but in their reply to complainant’s
exceptions they disagreed with the Examiner’s conclusion regarding
the effect of the arbitration clause in the Shippers’ Rate Agreement.
Complainant’s exceptions can be placed in two categories. It says the
Examiner erred in finding that P & W breached the Shippers’ Rate

7 F.M.C.
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Agreement by evasion or subterfuge. In addition, it raises for the
first time the question of the validity under section 15 of the Act
of the Shippers’ Rate Agreement. In urging consideration by the
Commission of this latter question, P & W relies upon what it con-
tends is a change in the applicable law which took place subsequent
to filing of briefs to the Examiner but prior to the filing of exceptions
to the Initial Decision. This change in the applicable law was,
according to P & W, brought about by the decision of the United
States Court of Appeals for the District of Columbia Circuit in
Kempner, et ol. v. F.M.C., 318 F. 2d 586 (1963), which reversed the
decision of Federal Maritime Board in Dockets 732-785. In Dockets
732-735, the Board had held that where a dual rate system was in
use by a conference and the conference had “filed transcripts of ex-
tracts from minutes of its meetings showing adoption of the prac-
tice of offering dual rates” and had “filed tariffs showing dual rates,”
approval of the system and the contract “has been tacit where no
action was taken and no order was issued.” Moreover, the Board took
the position that any infirmities in existing dual rate systems had been
cured by the so-called “Moratorium Legislation.” * P & W contends
that it relied upon the Board’s decision in Dockets 732-735 in failing
to challenge the validity of the Shippers’ Rate Agreement in its com-
plaint or before the Examiner. '

In overruling the Board, the Court of Appeals in Kempner, supra,
had the following to say in a per curiam opinion:

The discriminatory rates here involved were not approved by the regulatory
agency merely because it was silent concerning them, and the rates were there-
fore illegal. We think too, that the Moratorium Act is prospective only and so
does not relieve an offender from liability for reparations arising from a viola-
tion which oceurred prior to its enactment.

The Examiner took cognizance of this development in his Initial
Decision and dealt with it as follows:

The Examiner is not unmindful of the Court of Appeals decision in [ Kempner],
which was decided January 10, 1963, after briefs were submitted in this pro-
ceeding. The Court held that the so-called Moratorium Act, Public Law 85626,
72 Stat. 574 4id not protect carriers from liability arising out of actions under
unlawful dual rate systems which accerued before the passage of that Act. It

is unnecessary to consider this question in this proceeding because the complaint
does nof question the legality of the particular dual rate system involved here.

372 Stat. 574, This statute amended sectlon 14 of the Shipping Act, 19186, by stating
that “* * * nothing in thig section or elsewhere in this act, shall be construed or applied
to forbid or make unlawful any dual rate contract arrangement in use by the members of
a conference on May 19, 1958, which conference i3 organized under an agreement approved
under gection 15 of this Act by the regulatory body administering this Act, unless and
until such regulatory body disapproves, cancels or modifies such arrangement in accordance
with the standards set forth in section 15 of this Act."”

7 F.M.C.
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DISCUSSION AND CONCLUSIONS

Respondents argue that consideration of the validity of the Shippers’
Rate Agreement is time-barred under section 22 of the Act. That
section provides for the filing of a complaint alleging any violation
of the Act and states that we may award reparations for the violation
“if the complaint is filed within two years after the cause of action
accrued.” Respondents cite no authority for their position. However,
it is beyond dispute that the complaints in these proceedings were
filed within the statutory period. Moreover, under the circumstances
of this case, we do not think complainant should be foreclosed from
urging an additional ground in support of its complaint. It should
not be penalized for having relied upon the then applicable precedents
of the very agency with which its complaint was filed.

As here presented, the issue over the validity of the Shippers’ Rate
Agreement resolves itself into the question whether the agreement
has ever received the required approval under section 15. When the
question was first raised by complainant the Commission requested
memoranda from the parties on the following:

1. Prior to the enactment of -Public Law 87-346 and for the purpose of the
approval required under section 15, was there any valid distinetion between
approval of a duel raie system and approval of a dual rate contractf

2. Was the dual rate system of the Pacific Coast Buropean Conference ever
approved under section 15 by any agency charged with the administration of
the Shipping Act, 1916? If so, when and under what circumstances?

3. Was the Shippers’ Rate Agreement of the Pacific Coast European Con-
ferepce ever approved under section 15 by any agency charged with the admin-
jstration of the Shipping Act, 1916? If so, when and under what circumstances?

The respondents take the position that there is a distinction between
a “dual rate system” and a “dual rate contract.” They further main-
tain that although the dual rate system has always required approval
by the Commission it was not until 1959 that there was any requirement
that the dual rate contract be approved under section 15. It is re-
spondents’ position that although the specific contract (Shippers’ Rate .
Agreement) here in question was never approved, approval was given
to the system in Docket 648, Pacific Coast European Conference,
3 USMC. 11 (1948). Thus, if respondents’ view that only the
“system” need be approved under section 15 is correct, the Shippers’
Rate Agreement itself would have been lawful for the period here in
issue.

Complainant on the other hand contends that respondents are draw-
ing a distinction without a difference, and that whatever the respond-
ents wish to call it, the means by which they charged the allegedly

7 F.M.C.



PARSONS & WHITTEMORE, INC. v. JOHNSON LINE ET AL. 727

discriminatory dual rates in question has never been approved under
section 15.

Litigation involving the lawfulness of so-called dual rates can be
traced back many years, but it was not until 1954 and the decision of
the United States Court of Appeals for the District of Columbia Cir-
cuit in Zsbrandtsen Co., Inc. v. United States, 211 F. 2d 51 (1954),
cert. den. 347 U.S, 990 (1954) that the question was resolved as to
what section 15 requires by way of approval before a system of dual
rates may be instituted. In that case Isbrandtsen brought suit to set
aside an order of the Board allowing the Japan-Atlantic & Gulf Con-
ference to initiate a system of contract-noncontract rates within 48
hours of the issuance of the order. Although the basic agreement
under which the conference operated, approved several years earlier,
provided for the future establishment of a dual rate system, no system
of dual rates had been approved, and no hearing had been held prior
to the issuance of the Board’s order. The Conference merely filed a
statement of intention to institute such a system showing the reasons
for its use and the amount of spread between contract and noncontract
rates.* Isbrandtsen and the Attorney General petitioned the Board
for an immediate hearing pending institution of the system. The
Board, however, issued an order allowing the Conference to institute
the system, and granted hearing at a date subsequent to the effectuation
of the system. The Court of Appeals set aside the Board’s order,
holding that “dual rate system agreements” must be approved under
section 15 before they become operative.

A careful reading of its opinion can leave no doubt that the Court
in referring to the “dual rate system agreement” was speaking of the
actnal system and the contract between the Conference and the shipper.

Respondents’ contention that approval of their Shippers’ Rate
Agreement was not required until 1959 is primarily grounded on the
decision of the United States Court of Appeals for the Ninth Circuit
in Anglo-Canadian Shipping Co., Ltd. v. U.S. & F.M.B., 264 F. 2d
405 (1959) and an incorrect interpretation of that decision in the
Recommended Decision of the Examiner in Commission Docket No.
870, In the Matter of Pacific Coast Europedn Conference—Exclusive
Patronage Contract. Respondents cite with approval the following
statement appearing at page 24 of that Recommended Decision:

Approval of respondents’ Section 15 rate agreements was not a matter before
the Commission in 1948. It was not until the Ninth Circuit Court of Appeals
decision in the Anglo-Canadian case that rate agreements or any modifications
thereof required Section 15 approval, because at that time and until the decision
in the Anglo-Canadian case in 1959, the interpretation placed upon Section 15
by the Commission was that rate agreements including modifications of rate
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agreements did not require Section 15 approval in addition to approval of the
basic conference agreement.

There is a further extensive quote by respondents from pages 24-26
of the Recommended Decision wherein the Examiner reasons that a
contract rate system must necessarily be preceded by (1) the estab-
lishment of a conference; (2) an agreement between the members to
institute a contract rate system; and (3) relying on the 1954 /sbrandi-
sen decision, supra, that only the agreement between the carriers to
institute the system needed approval prior to 1959. There are fatal
flaws in these arguments.

First, the very proposition for which respondents contend the 1954
Isbrandtsen case stands was in fact argued to the Court. As the
Court said:

The Board’s position here is that it may allow the agreement to go into effect

in advance of formal approval because the basic conference agreement authorizes
dual rate system agreements. It maintains that the basic conference agreement
carries with it the “cover of authority” for subsequent changes of rates since
the language of the basic agreement is as broad as that of the statute itself.
If this i8 so, no additional approvel would be necessary to allow the dual rate
system to go into effect. (211 F. 24, at 55.) (Emphasis supplied.)
Two things are beyond dispute from the statement of the Court. On
the one hand it demonstrates that the position respondents are here
contending for was considered by the Court and on the other that
when the Court spoke of “dual rate system agreements” it meant
something other than the basic conference agreement or any provision
therein authorizing the future establishment of a contract rate sys-
tem. In rejecting the “cover of authority” argument the Court said,
at page 56:

“Agreements” referred to in the Shipping Act are defined to include “under-
standings, conferences, and other arrangements.” Clearly, a scheme of dual
rates like that involved here is an “agreement” in this sense. It can hardly
be classified as an interstitial sort of adjustment since it introduces an entirely
new scheme of rate combination and discrimination not embodied in the basic
agreement. But even if it were not a new agreement, it would certainly be
classed as a ‘“modification” of the existing basic agreement. In either case,
§ 15 requires that such agreements or modification ‘“shall be lawful only when
and as long as approved” by the Board. Until such approval is obtained, the
Shipping Act makes it illegal to institute the dual rate system. And this

¢ Thig procedure was required under the Board’s General Order 76 (46 CFR 236). General
Order 76 was a direct outgrowth of the decision in Isbrandtsen Co., Inc. v. U.8., 96 F.
Supp. 883 (1951), affid. 342 U.S. 950 (1952), wherein the Court restricted its decision to
a finding that the differential or spread between the contract and noncontract rates had
admittedly been arbitrarily fixed and thus was unlawfully discriminatory. General Order
78, among other things, required conferences to file copies of their dual rate contracts, a
statement of the reasons for the institution of the use of contract and noncontract rates
in the particular trade and the basis for the spread or differential between such rates.

7 F.M.C.




PARSONS & WHITTEMORE, INC. V. JOHNSON LINE ET AL. 729

illegality cannot be spirited away by action which the Board labels “inter-
locutory * * * of a discretionary nature.” (Footnotes omitted.)

Thus, it is patently clear that the /sbrandtsen decision does not stand
for the proposition relied upon by respondents, for the Court ex-
pressly rejected the argument that approval of the agreement between
the carriers (the basic conference agreement) to institute a “gystem”
of dual rates was sufficient to allow the actual imposition of contract-
noncontract rates. The Court in fact required approval of the actual
dual rate scheme, of which the contract is an integral part.

Perhaps more serious than the misconstruction of the 1954 [sbrands-
sen decision is the treatment accorded the Anglo-Canadian decision
supra. At page 24 of the Recommended Decision in Docket 870, upon
which respondents rely, the Examiner had the following to say con-
cerning Anglo-Canadian:

It was not until the Ninth Circuit Court of Appeals decision in the Anglo-
Capadian case in 1839 ™ that rate agreements or any modification thereof re-
quired Section 15 approval * * *

* # L] * * * *
Immediately preceding the statement of the Court quoted by the
Examiner in his footnote 13 there appears, on the same page as the
quoted statement, the following:

We understand Isbrandtsen Co. v. United States (D.C. Cir.) 211 F. 24 51, to
hold that proposals for agreements between shippers and conference lines must
be approved by the Board under §15 * * * before a dual rate system may be
initiated. River Plate & Brozil Conf. v. Pressed Steel Car Co., (2nd Cir.) 227
F. 2d 60, dealt with an attempted action by a common carrier steamship con-
ference upon an alleged coutract or agreement between a shipper and the con-
ference for damages sought because of a claimed breach of the contract by the
ghipper. The action was held unenforceable because the agreement had not
been approved by the Board as reguired by § 15 of the Shipping Code.

Thus, when not taken out of context the Court’s holding in Anglo-
Canadian was merely a restatement of the law as interpreted first in
the 1954 Ishbrandisen decision and again in 1955 in the River Plate &
Brazil Conference decision.

Manifestly, respondents’ position that approval of the Shippers’
Rate Agreement was not required until 1959 is not well taken.

Respondents themselves state that their Shippers’ Rate Agreement
has never been approved under section 15. That is correct, as is the
Recommended Decision in Docket 870 insofar as it stated, at page 24,
that approval of respondents’ rate agreement was not a matter before
the Commission in Docket 648. Such approval was not an issue in

12 Reported at 284 Fed. 2d at page 411 where the Court sald “we hold therefore that
the shippers rate agreement here involved is one subject to the provisions of section 15.”
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that case, and as we have seen the. approval there given was not enough
under section 15 to validate the institution of an actual dual rate
scheme, nor the shippers’ contract adopted as part thereof.

The Examiner properly rejected respondents’ contention that this
matter should first have been submitted to arbitration under para-
graph 11 of the Shippers’ Rate Agreement. Without considering
what obligation P & W would have under a valid contract to submit
the dispute to arbitration before seeking other relief, the arbitration
clause could not oust the Commission of jurisdiction and the Exam-
iner was correct in relying in this respect upon Swift and Co. v.
F.M.0.306 F.2d 277 (D.C. Cir. 1962).

The complainant’s remaining exceptions to the Examiner’s decision
are largely addressed to the argument that the shipments which led
to the termination of its contract rates were in fact “bona fide” ship-
ments of Liyddon, and hence were not covered by the rate agreement.
Certain of complainant’s contentions are either of doubtful materiality
to the resolution of the issue or are subject to dual inferences. For
example, the existence of Liyddon as a separate corporation prior to
P & W’s purchase of its stock in 1947 does nothing to negate the
Examiner’s finding that Lyddon was thereafter completely controlled
by P & W. The claim that P & W derived no monies from Lyddon
except dividends when declared, and reimbursement for out-of-pocket
costs and salaries of P & W employees when working for Lyddon,
means little. In the final analysis all monies went to President Lan-
degger as sole owner of all the stock of both corporations.

Nor are we impressed by complainant’s contention that Lyddon
had separate bookkeeping accounts and records and a separate bank
account out of which payment was made for the nonconference ship-
ments, and further that the shipping documents and letter of credit
were in Lyddon’s name or that of its nominee, Massachusetts Trading
Corporation. We agree with the Examiner that these contentions
are not convincing in the light of the additional evidence of Tecord.
Complainant had the opportunity and machinery for making non-
conference shipments in order to reduce freight costs. It admits it
used Lyddon and Massachusetts Trading for this purpose. Once the
decision. was made to ship in this manner, the shipping papers would
naturally be made out in the name of Lyddon or Massachusetts Trad-
ing. It is significant, moreover, that the woodpulp bales in question
were all marked with complainant’s “P & W?” stencil. There were no
reasons connected exclusively with Lyddon’s interests for shipping
them in Lyddon’s name. But if not so shipped, complainant would
have suffered an out-of-pocket loss. On the other hand, the record
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makes clear that complainant would have used its own name had
the conference rates been lower.

We cannot give credence to the alleged separation of corporate
entities in such circumstances. The sole and effective control of both
corporations was vested in one of them and the alleged separation,
at least so far as these shipments were concerned, appears to have
been no more than a “paper” undertaking for the purpose of evading
complainant’s obligation under its Shippers’ Rate Agreement with
respondents.

Section 22 of the Shipping Act provides in relevant part:

That any person may file with the board a sworn complaint setting forth
any violation of this Act by a common carrier by water, * * * and asking
reparation for the injury, if any, caused thereby. * * * If the complaint is not
satisfied the board shall, * * * investigate it in such manner and by such means,
and make such order as it deems proper. The board, if the complaint is filed
within two yearg after the cause of action acerued, may direct the payment, * * *
of full reparation to the complainant for the injury caused by such violation.

The power thus vested in us is that we “may” award reparation
for injury caused by violation of the Act. It is permissive and dis-
cretionary, and the mere fact that a violation has been found “does
not in itself compel a grant of reparations.” Consolo v. Flota Mercante
Grancolombiena, Dkt. 827 (Sub. 1), Report served September 18, 1963.
A similar construction was placed upon section 22 by the Court of
Appeals for the District of Columbia Circuit in the same case. Flota
Mercante Grancolombiana v. F.M.C., 302 F. 2d 887 (1962). In Flota
our predecessor, the Federal Maritime Board, had awarded repara-
tions for violations of the Act. On judicial review Flota advanced
numerous arguments as to why it was “inequitable” to require it to
pay reparations. The Court, while agreeing with the Board’s find-
ing of violations, remanded the case to this Commission to consider
“whether under all the circumstances, it is inequitable to force Flota
to pay reparations.” The Court explained it was taking this action
because, inter alia, “The Board may have erroneously believed (1)
that it was required to grant reparations once it found a violation
of the Act.” ‘

Under the circumstances of this case, we are of the opinion that
it would be inequitable to require the payment of reparations. While
the court precedents leave us no choice but to hold that the Shippers’
Rate Agreement was invalid for lack of section 15 approval, we are
here concerned with equitable considerations and the fact is that
complainant thought the agreement was valid at the time it attempted
to evade its obligations thereunder by shipping in the name of a
subsidiary.

7 F.M.C.
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No question as to the lawfulness of the agreement was raised in
this case until February 12, 1963, when complainant filed its excep-
tions to the Examiner’s Initial Decision, Complainant therein stated,
by way of explanation for belatedly raising the issue: “Prior to the
Court’s decision in the Kempner case [ Kempner, et al.v. F.M.C., supra,
decided January 10, 1963] it had been the law established by the
former Board, * * * that any infirmity which may have existed in
a pre-existing dual rate contract arrangement was cured by the Mora-
torium Act, and that ‘tacit’ approval of a dual rate system was
adequate to make it lawful under Section 15.” Of course, respondents
considered that the Shippers’ Rate Agreement was valid and the case,
as the Examiner said, was tried before him with the parties in accord :

* * ¢ that the basie question in this proceeding is whether Parsons & Whitte-
more, in connection with the shipments on the nonconference vessels, violated
its promise to confine the carriage of its shipments to the vessels of the confer-
ence lines and to do so “without evasion or subterfuge either directly or indi-
rectly by any means, including the use of intermediaries or subsidiaries.”

It is a faet that the agency charged with the administration of the
Shipping Act, the Federal Maritime Board, viewed as lawful not only
respondents’ Shippers’ Rate Agreement but those of some 60-odd
other conferences utilizing the contract-noncontract rate system,
although no specific approval of the agreements had been given under
section 15 of the Act. This was on the theory that approval of the
basic conference agreement authorizing the future establishment of a
dual rate system was all that was required. The Board imposed no
requirement by order or otherwise after the 1954 Jsbrandtsen decision,
supra, that existing dual rate agreements be approved before con-
tinuing to apply them and the agreements remained in widespread
use throughout the steamship industry.

Thus, it seems to us respondents were acting in good faith in enforc-
ing the provisions of the Shippers’ Rate Agreement whereas the
complainant, from the record before us, was not acting in good faith
but consciously sought to avoid its contractual obligations by ship-
ping in the name of a subsidiary. Certainly, equity does not dictate
that complainant be rewarded for this endeavor. In view thereof
and after consideration of the alternatives open to us under the law,
we choose to leave the parties as we found them. Complainant’s
claim for reparations in the form of alleged overcharges, 7.e., the dif-
ference between the contract and noncontract rates on some nine ship-
ments made on respondents’ vessels during the period from December,
1954, to July, 1955, will be denied. An appropriate order is attached.
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Commissioner John S. Patterson, Concurring:

Based on the record before me in these proceedings, I deem it
appropriate, based on the following reasons, to concur separately in
the results reached in the preceding report.

The six proceedings covered by the preceding report involve sub-
stantially identical complaints that six common carriers by water
in foreign commerce overcharged Parsons & Whittemore, Inc.
(P & W) on several shipments of wood pulp. P & W claims a refund
by way of a reparation action under section 22 of the Shipping Act,
1916 (Act), equal to the difference between the discount rate charged
to shippers pursuant to an exclusive patronage contract called the
Shippers’ Rate Agreement (Agreement) with the Pacific Coast Euro-
pean Conference (Conference) and the higher rate shown in the
tariffs as applicable to shippers who do not sign a Shippers’ Rate
Agreement.

The facts show that P & W as of the fifth day of March 1951, made
an Agreement with the Conference and the several steamship lines
named therein “to offer or cause to be offered for transportation on
vessels of the Carriers from Pacific Coast ports of the United States
and Canada to ports of call in Great Britain, Northern Ireland, Eire
(Irish Free State), Continental Europe, Scandinavia, and French
Morocco and on the Mediterranean Sea * * * all of its shipments by
water on which said contract rates are applicable.” The contract rates
are those shown in the applicable tariffs. P & W’s Agreement also
provides: “In agreeing to so confine the carriage of its (their) ship-
ments to the vessels of the Carriers the Shipper hereby promises and
declares it is the intent and purpose to do so without evasion or sub-
terfuge either directly or indirectly by any means, including the use
of intermediaries or subsidiaries.” (Exhibit C-1-e.)

As a part of my finding as to the facts, I am also satisfied that the
corporate relationships between P & W and Lyddon and Massachusetts
Trading Corporation, whose names are shown in the bills of lading
covering the shipments on lines not parties to the Agreement, are such
that they are all the same as P & W and all of them were really the
same shippers.

The facts as stated above establish to my satisfaction that when
P & W made shipments of wood pulp on Paul Wilson Company and
Mitsui Line ships, which are not named in the Agreement, and during
a period when the Agreement was still in effect, P & W failed to per-
form its agreement properly. The Conference was justified in termi-
nating this Agreement under the provisions which gave the Conference
the right to do so on “Failure of the Shipper to pay liquidated dam-
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ages” for shipments in violation of the Agreement “within thirty days
after the receipt of notice” (second paragraph). Thereafter the Con-
ference was justified in charging the complainant P & W a higher or
non-contract rate, and complainant is not entitled to reparation, be-
cause there were no overcharges as claimed. In the absence of any
wrongful charges, there were no violations of the Act either.

The preceding report contains a decision “to leave the parties as we
found them” even though the Agreement is thought to be invalid as a.
result of developments in the law since 1954 and 1955 when the Agree-
ment and the acts that are the subject of these proceedings occurred.

The developments in the law that are thought to control the decision
all involved questions about the approvability under Sections 14 and
15 of the Act of dual rate arrangements, exclusive patronage trade
practices, and conference agreements putting them into effect. None
of the cases discussed involved comparable issues or facts as we have
here, but involved inter-carrier competitive disputes about certain.
trade practices and the approvability of agreements under Section 15.
Violation of Section 15 was not charged in the complaint herein.

We are concerned here solely with the 1951 Agreement between the.
complainant shipper and the respondent carrier and the performance
thereof. Specific agreements with shippers such as this one were not
subject to approval under Section 15, and permission to use them was
not required by statute until Section 14b was added to the Act in 1961,
about six years after the actions herein occurred. The arguments that
the 1951 Agreement required approval under Section 15 and did not
get such approval are not pertinent to my decision.

The preceding report contains no decision as to the violations of
Section 14, Third, Section 16, First, or Section 17 charged in the com-
plaints. I believe this was correct on the facts, because there was no
violation of these sections.

7 F.M.C.
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No. 805

Parsons & WHITTEMORE, INcC.
v,

REDERIAKTIEBOLAGET NORDSTIERNAN (Jomnson Lixe)

No. 809

Parsons & WHITTEMORE, INC.
.

CompaoNIE GENERALE TRANSATLANTIQUE (FRENCH LINE)

No. 810

Parsons & WaiTTEMORE, INC.

.

Tue Brue Star Line Lip. (Buoe Star Line)

No. 811
Parsons & WairTeMore, INc.
.

Forness Witey & Co. Lap. (Furness Line)

No. 812
Parsons & WHITTEMORE, INc.
.

WestraL-LarseN & Co. A/S (INTEROCEAN LINE)
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No. 813

Parsons & WHITTEMORE, INC.
v.
Freop Orsen & Co. (Frep Orsen Line)

ORDER OF DISMISSAL

These proceedings having been instituted upon complaints filed.
under section 22 of the Shipping Act, 1916, and the Commission hav-
ing this date made and entered its Report containing its findings and
conclusions thereon, which Report is made a part hereof by reference:

It is ordered, That the complaints be, and they are hereby, dismissed..

By the Commission, February 4,1964.

(Signed) Tmomas Lasr,
Secretary.
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No. 873

InvisTicaTION OF PaSSENGER STEAMSHIP CONFERENCES REGARDING .
TRAVEL AGENTS

Decided January 30, 1964

1. Agreements No. 7840 and No. 120 of Atlantic Passenger Steamship Conference
and Trans-Atlantic Passenger Steamship Conference, respectively, ahd the
rules adopted thereunder, as they relate to travel agents, found to violate
section 15 of the Shipping Act, 1916, in certain respects and ordered modified
in accordance with this decision which requires that the conferences:

a. Establish, publish, and apply definite, objective standards for screening
of applicants who apply for placement on the conference list of travel
agents eligible for appointment by ‘member lines, for the approval or
disapproval of change of officers or sales or transfers of agencie; for
cancellations of agencies from the list of eligibles, and for the imposi-
tion of penalties for violation of the conference rules.

b. Provide notice of conference rules and practices to agents and prospec:
tive agents, and complete reasons for conference action in excluding
applicants from the eligible list, refusing to approve a change of offi-
cers or the sale or transfer of the agency, cancellation of eligibility,
and the imposition of fines and penalties against agencies.

c. Afford a reasonable opportunity for hearing to agents before taking
action to disapprove a change of officers or the sale or transfer of an
agency, to cancel the eligibility of an agency, or to assess a fine or
penalty against an agency.

d. Discontinue the practice of (1) establishing quotas for the maximum
number of agents that will be placed on the eligible lists, (2) requiring
that an applicant be sponsored by a member line, (3) denying eligi-
bility to applicants whose offices are south of Fulton Street in Man-
hattan or those who are in department stores or automobile clubs.

e. Submit for Commission review the conference rule prohibiting the ap-
pointment of foreign freight forwarders as travel agents.

f. Discontinue the prohibition against the sale by agents of transportatjon
on nonconference lines.

g. ‘Discontinue the unanimity rule in voting on applicants for the eligible
lists, change of officers or sales or transfer of agencies, and level of
agents’ commissions. |
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h. Discontinue certain practices of secrecy surrounding conference rules:
and activities regarding travel agents, and provide the Commission
with detailed minutes of all matters: coming before their meetings,.
which include the votes of the members on these matters.

2. The Commission has jurisdiction over the levels of commissions paid to travel.
agents. However, the record in this proceeding does not contain a sufficient.
showing that the present level is so low as to be detrimental to the com-
merce of the United States or otherwise unlawful under section 15 of the Act..

Edward R. Neaher, Joseph Mayper, and Carl S. Rowe for Trans-
.Atlantic Passenger Steamship Conference and Atlantic Passenger
Steamship Conference, respondents.

Robert J. Sisk, Richard A. Givens, and Rocco C. Siciliano for
American Society of Travel Agents, and James F. McManus pro se

Bt s e 5

and for Mary R. McManus, doing business as Levittown Travel Center,.

interveners.
Wm. Jarrell Smith, Jr., and Robert J. Blackwell, Hearing Counsel-
E. Robert Seaver, Hearing Examiner.

REPORT

BY THE COMMISSION (Jou~ Hariree, Chairman; Taos. E.
StageM, Vice Chairman; AsatoN C. Barrerr, Commissioner) :

This proceeding is a general investigation of the agreements and.
practices of two interrelated passenger steamship conferences as:those.
practices relate to travel agents. It is the first general investigation
to be held by the Commission or its predecessors in this area, and all
of the passenger lines engaged in the transatlantic trade and their
travel agents are directly involved.

This proceeding was instituted as a result of a petition filed by the:
American Society of Travel Agents (ASTA). The purpose of the
investigation is to determine whether Agreement 120, the organic
agreement of the Trans-Atlantic Passenger Steamship Conference
(TAPC), and Agreement 7840, the organic agreement of the Atlantic
Passenger Steamship Conference (APC), should be disapproved, can-
celed, or modified, insofar as they relate to travel agents, in accordance.
with section 15 of the Shipping Act, 1916 (46 U.S.C. 814).

Extensive hearings were held in New York. The parties represented.
at the hearings included: The 2 conferences and their member lines,
3 of which are American flag and 23 foreign flag, as respondents;
ASTA and certain individual travel agencies as interveners; and
hearing counsel. ASTA, Hearing Counsel, and respondents filed
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briefs. The examiner issued an initial decision based upon the evidence
adduced at the hearings. Hearing Counsel, ASTA, and respondents
filed exceptions thereto and we heard oral argument.

FACTS
A. Tue CONFERENCES

The two conferences whose activities are the subject of this investiga-
tion are the Trans-Atlantic Passenger Steamship Conference (TAPC)
operating pursuant to Agreement No. 120 and the Atlantic Passenger
Steamship Conference (APC) operating pursuant to Agreement No.
7840.

The TAPC and its predecessors have been in existence for at least
80 years. The TAPC consists of two American-flag carriers, American
Export Lines and United States Lines, and 23 foreign-flag ca¥riers.
Agreement No. 120 was first approved February 12, 1929. It contains
comprehensive provisions relating to the selection and control of travel
agents, and requires that all conference action be unanimous
{Unanimity Rule). It provides for a permanent conference com-
mittee known as the Committee on Control of Sub-Agencies® (Con-
trol Committee), which is vested with broad powers relating to agents
in so-called “Metropolitan List Territories.” The Control Committee
decides which applicants will be placed upon the lists of “eligible”
agents in the specified metropolitan areas; decides which agents hold-
iig appointment in those areas should be retained or canceléd; and
obtains from the lines or agents such information as the committee
requires to carry out its functions. Agreement No. 120 governs all of
the issues raised by the parties in this proceeding except. the level of
commissions.

The APC and its predecessors have been in operation for about the
same length of time as the TAPC. The APC presently operates
pursuant to Agreement No. 7840, approved by the Commission on
August 29, 1946. The voting membership of the APC is the same as
the TAPC, except that it includes one additional American-flag line,
American President Lines, and does not include Spanish Line. APC
is domiciled. in Folkstone, England, and holds its meetings in Britain
or on the Continent. Its records are lacated in Folkstone. APC
establishes uniform fares and the maximum levels of commission
payable to agents by the member lines. Like TAPC, APC operates
pursuant to a unanimity rule. It has no function with respect to the

1 Travel agents are referred to in both conference agreements as subagents. They will
be referred to hereinafter ap travel agents or agents,
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appointment, dismissal, or control of the agents in the United States,
these matters being within the jurisdietion of the TAPC. TAPC has
no jurisdiction over the level of commissions to be paid agents, but its
views are sometimes requested by APC and sometimes treated as con-
fidential. TAPC may be thought of as the agency-regulating arm of
APC. APC does not take or record votes, and only a bobtailed report
of final action taken is filed with the Commission. Neither the agenda
of the meeting, a report of the discussion of the members, nor any
reference to proposals discussed but not adopted is filed with the
Commission. In general there appears to be a deliberate conference
policy to avoid government review of conference action. One of the
lines referred in its correspondence to the conference to “an under-
standing not to have too much official correspondence,” and several
references are made in the transcript of hearings to the statements
by leading representatives of conference carriers that no minutes could
be taken or published because of the existence of the U.S. antitrust
laws.

B. Tae TRAVEL AGENTS

There are about 4,000 travel agents in the United States who repre-
sent. the carriers of the two conferences. Approximately one-third of
these are members of ASTA. There are some 575 agencies in New
York alone. In 1960, the 4,000-or-so travel agents were responsible
for 80 percent of all trans-atlantic steamship passenger bookings made
in the United States, exclusive of tours. The conferences and their
member lines acknowledge that the travel agents constitute their
principal sales force.

The conference action relative to the appointment and control of
travel agents is confined, with the exception of agencies located in
department stores and automobiles clubs, which require conference
approval for appointment, to six so-called “Metropolitan Eligible List
Territories.” The Metropolitan List Territories are those including
and Immediately surrounding. New York, Boston, Philadelphia,
Chicago, Los Angeles, and San Francisco.:

The agencies located in these Metropolitan List Territories are gen-
erally small in size, about 70 percent having five or fewer employees
and half having yearly net earnings under $5,000. There dre basically
two types of agents—“wholesale” agents, who arrange, sponsor, and
conduct package tours, and “retail” agents, who sell the packaged
product. In addition to the 7-percent commission the retail agent
receives from the TAPC, for the ocean passage, he is paid an additional
3-percent commission by the wholesaler on those items in the package
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other than steamship fare. Under a somewhat similar arrangement
of the International Air Transportation Association, an association
of airlines in foreign commerce, the airlines pay a 10-percent commis-
sion on the air transport segment of tours. The wholesaler does not
receive any net remuneration from the shipline or airline in these cir-
cumstances. His revenue comes from commissions on the hotel and
insurance facets of the tours. A large majority of agents in Metro-
politan List Territories handle retail business exclusively. The
agents who act as “wholesalers” may also act as “retailers.” The
great majority engage exclusively in the travel business and practically
all agents represent airlines as well as steamship lines.

C. Seecirio Pracrices oF TAPC Arrecrine TRAVEL AGENTS

1. Appointment

Under the TAPC agreement the Control Committee is responsible
for the screening of agents in the Metropolitan List Territories, and
exercises final authority over all matters relating to the screening of
agents including determination as to the placement of an applicant on
the “Eligible List.” Under the terms of the conference agreement,
the member lines may appoint agents only from those appearing on the
Eligible List for the particular metropolitan territory. The Control
Committee has eight members who each serve for a term of 2 years.
Two members are chosen to represent the lines whose vessels are
registered in countries in each of the following areas:

The North Atlantic Group which includes Great Britain, the Scandinavian
countries, and Canada ;

The Mediterranean Group which includes countries bordering on the Mediter-
ranean, Adriatic, and Black 'Seas (including Mediterranean France) ;

The U.S. Group which includes only the United States;

The Continental Group which includes any country on the Continent of Europe
not classified above.

The members in each group are selected by the unanimous vote of the
lines within the group. The committee meets informally about every 6
weeks. Votes are not ordinarily taken, and if a vote is taken it is not
recorded. No minutes of meetings are kept. All actions of the com-
mittee must have the unanimous approval of the members.

In the Metropolitan List Territories other than New York, local
subcommittees of the Control Committee preliminarily determine the
qualifications of applicants and forward their recommendations for
agency appointments to the Control Committee. Normally the Con-
trol Committee accepts these recommendations. The procedures of
the several local committees are not uniform, even as to the Unanimity

Rule, which under the conference rules they are all supposed to follow.
7 F.M.C:
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However, votes are taken and these are forwarded to the Control Com-
mittee. If a local committee refuses to recommend an applicant, the
application itself is not forwarded to the Control Committee. Thus,
in practical effect each local subcommittee exercises considerable power
over an applicant in the Metropolitan List Territory under its
jurisdiction.

a. The Sponsorship Rule

An applicant for appointment as a travel agent usually communi-
cates with the secretary of the conference, who, in turn, sends the in-
formation relative to the applicant to all the member lines. The sec-
retary places the name of the applicant on the agenda of the Control
Committee only if one or more of the member lines show an interest
in the particular applicant. If no member line shows any interest in
the applicant, action on his application is “deferred,” and the appli-
cant, of course, may not be appointed an agent by any of the member
lines. This requirement of a show of interest by a member line is
referred to as the “sponsorship” practice (Sponsorship Rule). Al-
though lines individually often interview prospective agents by the
use of questionnaires or of “travelers,” who are representatives of the
various member lines and who personally visit applicants at their
places of business, the conference as a body has no organized system
for the uniform gathering of information concerning each applicant.
It is left to the “sponsoring” line to bring forward such favorable in-
formation as the line deems necessary to secure favorable action on the
applicant. The conference has never officially informed applicants
of the Sponsorship Rule, some applicants learning of it through the
lines, others through ASTA.

Once “sponsored,” the applicant is then given consideration by the
Control Committee. If the applicant is not voted favorably upon by
the Control Committee, he is transferred to a ‘“Preferred List,” and
his application is considered at subsequent meetings. No application
is denied outright, but applicants must often spend several years on
the Preferred List before securing the unanimous vote of the Control
Committee necessary for placement on the Eligible List. Although
the Control Committee supposedly determines whether or not to place
applicants upon the Eligible List by the consideration of such factors
as potential ability to produce business, financial stability, business
character, location of business, and national origin of the applicant in
relation to national origin of the members of the community in which
the applicant’s business is located, these factors are not spelled out in
the conference agreement, rules, or elsewhere. Applicants are not

7 F.M.C.




STEAMSHIP CONFERENCES/TRAVEL AGENTS INVESTIGATION 743

officially informed by the conference as to the standards upon which
they will be judged ; however, in some instances they may obtain some
idea of the standards employed by the members of the Control Com-
mittee from conversations with representatives of the lines or from
the information requested on the questionnaires that some of the lines
provide to some applicants. The Commission has never been informed
of these standards. The record shows that the standards have not
been applied uniformly, and agents often have had to wait long periods
of time before learning of the standards.

Although anyone can book passage on common carriers, including
agents not on the Eligible List, the lines are prohibited from appoint-
ing agents who have not been approved unanimously for the Eligible
List by the Control Committee and commissions for bookings made
may not be paid by the member lines to anyone but appointed agents.
‘While under the terms of the conference agreement commissions may
be paid retroactively from appointment for 1 year’s bookings, retroac-
tive payment is not mandatory and is left to the discretion of the indi-
vidual line. Unappointed agents find it difficult to make bookings
as, lacking prestige, they are not always able to obtain vessel space,
nor do they have ready ticket supplies. The record indicates that these
factors coupled with uncertainty of commissions tend to cause unap-
pointed agents where possible to divert passengers from steamship
travel to air travel.

b. The Quota System

The TAPC agreement provides that the number of agencies shall
be limited, with due regard being given to the requirements of the
traffic in various localities. The agreement places the responsibility
for the establishment of these limitations with the Control Commit-
tee, and it has established quotas limiting the number of agents that
can be placed upon the Eligible List for each Metropolitan List Terri-
tory. The effect of this provision is to prevent sponsored and other-
wise eligible agents from being placed on the lists. Although agents
are merely “deferred” to the so-called Preferred List rather than
denied placement on the Eligible List, the deferral for extended
periods is tantamount to a denial.

¢. The Unanimity Rule

The requirement of a unanimous vote by the Control Committee has
on many occasions prevented the placement of applicants on the “Eli-
gible List.” The record shows that as late as 1959, the local subcom-
mittee for Philadelphia declined to recommend an appointment be-

7 F.M.C.



744 FEDERAL MARITIME COMMISSION

cause of a single “nay” vote, despite eight votes cast in favor of the
applicant. Similarly, the Los Angeles local subcommittee in 1951
declined four applications, of which three were approved by majori-
ties of eight to two, and one was approved by a majority of nine to
one. These actions caused the retiring chairman of the Los Angeles
local subcommittee to record in the minutes of that committee:
the one or two negative votes, resulting in the pending applications being
declined under the * * * “unanimous agreement” clause, is extremely
detrimental to the best interests of the majority lines. Further that such
negative votes may be cast “on direct instructions” from principals or are
actually mischievous rather than cooperative in intent. It is also obvious
that the committee’s negative action in these cases is being used to advantage
to the fullest possible extent by the Trans-Atlantic Air services.
Although all final decisional authority for placement on the Eligible
List rests with the Control Committee, and the local committees can
merely recommend, it should be borne in mind, as noted above, that
when local subcommittees reject applicants, the applications ordinarily
do not even come to the attention of the Control Committee.

d. Other TAPC Selection Practices

Conference rules forbid the appointment of agents who are also
freight forwarders, or whose places of business are in department
stores and automobile clubs. In the Metropolitan List Territory of
New York, appointment is prohibited to agencies located in the dis-
trict south of Fulton Street in Manhattan (Fulton Street Rule). The
record shows that these rules have not been uniformly applied. The
rules regarding freight forwarders (Freight Forwarder Rule) and
agencies located in department stores (Department Store Rule) are
grounded on the contention that the agent’s concentration on steamship
bookings would be lessened by the agent’s other activities. Under its
authority to waive the rule, the Control Committee has approved about
100 agencies in department stores and 75 in automobile clubs. Also,
the Fulton Street Rule may be waived in exceptional cases. There has
been no uniformity of standard, however, in handling any of these
supposedly exceptional cases.

2. Control of Agencies After Appoiniment

a. The Tieing Rule

Conference rules prohibit appointed agents from selling transporta-
tion on nonconference lines. All passenger lines operating in the
transatlantic trade are members of TAPC. TAPC members carry
99 percent of the passengers moving by water in this trade. The only
lines affected by the rule prohibiting sale of tickets via nonconference
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lines are those freighter services which carry a limited number of pas-
sengers on their cargo vessels. Such carriers, like the TAPC lines,
must rely on travel agents for the sale of ocean transportation. A
main economic threat to the conference lines is that of the air carriers,
but the Tieing Rule does not prohibit the agents from booking
transatlantic travel via air carriers.

b. Sale or Transfer of Agency or Change in Officers or in Address or
Name

The official conference rules require only that approval of the
appointing lines be obtained prior to the transfer, sale, or change of
name or address of an agency. However, in practice, the Control
Committee has exercised authority over these transactions. Again
precise standards have not been adopted, and the vague standards
which have been utilized have not been uniformly applied. At one
time, at least, it seems to have been a matter of conference policy to
deny sale or transfer without going through termination and re-
appointment, but this is uncertain. The record contains several exam-
ples of cases in which a majority of lines were unable to permit a sale
or change in personnel either because of the vague standards or the
existence of the Unanimity Rule. Under the Unanimity Rule it is
possible for a member of the Control Committee representing a line
which has not 'Lppom’f,ed the agency in question to block a sale or
transfer.

¢. Fines and Penalties

Fines and penalties, called “liquidated damages” by the conference,
are levied for breaches of conference rules by a Special Committee, the
membership of which is the same as that of the Control Committee.
No formal procedure has been adopted for determination of the truth
of alleged violations. While it appears that the accused agent is
afforded the right to tell his side of the story, usually in writing, it
does not appear from the record that the agent is afforded any kind
of hearing, or any reconsideration of or appeal from the decision of
the Control Committee. During the period from 1952 through 1960,
the Special Committee assessed penalties against some 28 agents total-
ing $3,500.

d. Bonding and Canceled Voyages

TAPC requires that agents who are appointed in Metropolitan List
Territories be covered by surety bonds in amounts based on the ex-
pected sales of the agent. A single bond covers one agent for the
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benefit of all appointing lines. The premium of the bond is paid by
the conference, but the agents pay annual fees in amounts which vary
in different cities. These fees help defray premium and other ex-
penses of the conference in administering its agency program. The
conference lines are not required to be bonded, and on at least one
occasion a member line was unable to pay a commission because of
financial difficulties. On other occasions, when sailings were canceled.
after bookings had been made, commissions were not paid to the agents
even though they had fully performed the service of booking the pas-
sage and had nothing to do with the cancellation of the sailings.
There appears to be no conference regulation relating to the payment
of ‘commissions on canceled voyages. However, some lines pay half
commission, other full commission on canceled voyages.

e. Tenure and Cancellation of Eligibility

The conference rules provide that either an agent or its appointing
line may terminate an agency at any time. In addition, the Control
Committee may remove names from the Eligible List if it finds a
breach of conference rules by the agent, unethical business standards,
an inability on the part of the agent adequately to create and stimulate
the sale of transportation, or failure of the agent to effect the sale of
a sufficient number of bookings. In the years 1957 through 1960, 19
agencies were terminated due to an alleged insufficiency in the number
of bookings produced by the agency and 17 for other reasons. Four
of the latter were subsequently reinstated. ‘

No precise standards relative to what might constitute a sufficient
number of bookings by an agent have been set up. The local sub-
committees have established minimum booking requirements for ap-
proved agents in their respective jurisdictions, but the standards were
not considered absolute and the Control Committee has on occasion
exercised an ad hoc judgment in the application of these requirements.
In New York the minimum was set at 50 bookings-per year within the
city limits and 30 in the suburbs. Twenty-five was the minimum in
Philadelphia and Chicago, 30 in San Francisco, 10 in Los Angeles,
and no minimum was set for Boston. The agents were not informed
of these standards. The Control Committee has exercised final au-
thority in terminating the eligibility of agencies according to which,
“Kach case was handled on its own merits depending on the circum-
stances surrounding the case.” Agents have not been afforded a hear-
ing or a right to have the action of the Control Committee reviewed. %

The standards of performance and other grounds for termination
consist solely of the general norms quoted above.
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D. Pracricess or APC Wire Respecr 1o LEeviL. oF AGENTS’
CoMMISSIONS

As noted above, the TAPC exercises authority over all agency
relationships and practices at issue in this proceeding except the level
of agents’ commissions which is the province of the APC. Under the
APC agreement, unanimous approval is required by the membership
of the APC before the level of commissions paid to agents may be
raised. Thus, an increase in the level of commissions requires the
affirmative vote of the six member lines which serve only Canadian
ports. Meetings of the APC are conducted on an informal basis and
a vote of the members is neither taken, recorded, nor filed with the
Commission. The conference records show that from about October
1950, all lines have shown a willingness in principle at least to increase
the level of agency commissions. However, in 1950 and in 1951 sub-
committees of the APC were unable, because of the conference’s Una-
nimity Rule, to recommend a proposed increase in commissions,
although the majority was prepared to increase the.commission from
6 to 714 percent on “all classes, all seasons.” The 1951 subcommittee
stated that “while there was a strong majority in favor of applying
a Tl,-percent commission to all classes throughout the year, it was not
possible to reach unanimous agreement,” and “it was, therefore, sug-
gested that the matter be deferred for consideration at the statutory
meeting in March 1952.” The subcommittee did not have the power
to take final action, but its function was to recommend action to the
principals.

In 1951 the conference increased the commission to 714 percent,
except on passage booked during the high volume summer season
where a 6-percent commission remained in effect. Proposals to in-
crease commissions were taken up and action was deferred at meetings
in 1952 and 1953. A 1952 subcommittee noted that “unanimity could
not be reached on a proposal to extend the off-season commission basis
(71 pereent) to bookings for seasonal sailings.” The question was
taken up again in 1956, when the present commission of 7 percent on
all bookings was established. Since that time, representatives of travel
agents have sought increases in the commission levels but have been
told that commission levels have not been raised since 1956 because
the APC has had difficulty in achieving unanimity.

Iividence adduced by the conference demonstrates that differences
between members over agents’ commissions are usually eliminated or
compromised, the minority giving way eventually to the majority.
Conference witnesses testified that neither a single member nor a small
minority has ever vetoed proposed conference action on commissions.
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It is impossible to tell from the conference’s sketchy minutes if this
istrue. However, it is certain that under the present Unanimity Rule
a single member could veto an action to increase agents’ commissions
even though the action was desired by all the other members. The
executives of the American-flag lines which are members of APC, and
who testified at the hearing, stated that because the Americans were a
minority in the conference, the Unanimity Rule was necessary to pro-
tect their interests. The record indicates, however, that the American
lines have often been in the vanguard for commission increases and
as near as can be determined have never blocked proposed increases.
Under the conference agreements the decision to change the Unanlmlty
Rule to a majority rule or some other rule that would require the con-
sent of less than the full membership, would itself require the unan-
imous consent of all conference members.

E. DiversioNn orF PasseNncers To AIR CARRIERS

At present both air and ocean carriers pay 7 percent commissions on
regular point-to-point bookings, and 10 percent on their respective
portlons of so-called foreign inclusive tours. It takes approximately
three or four times as much of an agent’s time to sell sea as compared
with air space, and several years of experience are required to produce
a really competent steamship passage salesman. Because of this, ap-
pointed agents tend to push air rather than sea travel. The record
indicatés that one of the primary factors in determining the level of
commissions has been the competition of air travel.

I'HFE. EXAMINER’S DECISION

The parties agree that the initial decision of the examiner correctly
disposes of most of the issues raised in this proceeding. We summa-
rize below those portions of the decision to which no exception is
taken -

After a brief discussion in which he approved of the exercise of some
conference control over travel agents and noted that ASTA was also
in favor of such control (Initial Decision,49-50), the examiner adopted
the following statement of Hearing Counsel as criteria for deter-
mining what constitutes & violation of section 15 of the Shipping Act,
1916:

‘Any provisions of TAPC Agreement No. 120 or APC Agreement No. 7840, or
any regulations or rules promulgated thereunder, which prevent travel agencies
in the United States from rendering complete and effective service both to pas-

sengers and to ocean carriers operate to the detriment of the commerce of the
United States. All conference-imposed restraints which prevent the travel agent
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from properly performing his function of selling ocean transportation, for which
no reasonable justification exists, should be eliminated by the Commission’s dis-
approval, cancellation, or modification of the subject agreements ok R (Inj-
tial deecision, p. 52.)
In addition to the above, the examiner further concluded that “unrea-
sonable restraints against qualified persons Who seek to become travel
agents would also be detrimental to commerce.”

The examiner in light of these criteria then considered the areas of
interaction between the conferences and the travel agents, discussed
above in the factual statement, and reached the following conclusions:

A. TAPC Pracrices

1. Appointment

The conference (TAPC) has failed to adopt, publish, and promptly
and consistently apply uniform standards of background and qualifi-
cations in its selection of applicants for placement on the list of eligible
agents in Metropolitan List Territories. This failure is detrimental
to commerce and contrary to the public interest, within the meaning of
section 15, because it detracts from the ability and the willingness of
the corps of agents, or potential agents, to foster and sell steamship
travel. Thus, the conference must adopt, publish and apply a set of
uniform, objective, standards in the screening of applicants that are
sufficiently precise, and well defined to give adequate notice to appli-
cants of the requirements. No other standards should or may be em-
ployed. The standards of eligibility must be pubhshed and made
available to all applicants in order to give meaning and effect thereto
and every applicant who meets them must be approved Similarly,
conference action on each application must be taken promptly and the
applicant notified promptly of the decision and the reasons for what-
ever action is taken. These reasons should not be stated merely in
general terms but must relate specifically to the adopted standards of
eligibility. ‘

Respondents have explicitly consented to revise their agreements so
as to provide a set of uniform objective standards for screening ap-
plicants in the Metropolitan List Territories, sufficiently precise and
well defined to give applicants adequate notice of the requirements
they must meet. Respondents have further agreed to the publication
of such standards and to prompt notification of the action taken with
respect to all applicants for appointment as agents.

a. The Sponsorship Rule

The Sponsorship Rule must be discontinued as it has resulted in the
exclusion from the Eligible Lists of qualified agents, to the detriment
7 F.M.C.
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of commerce. Respondents have agreed to remove the Sponsorship
Rule.

b. The Quota System

The Quota System must also be discontinued for the same reason
that requires discontinuance of the Sponsorship Rule. The number
of agents already on the Eligible List has no bearing on the question
of the qualifications of a new applicant. If an individual line has all
the agents it feels that it requires, it is of course not required to ap-
point an agent newly placed by the Control Committee on the Eligible
List. Respondents have agreed to remove the Quota System.

¢. Other TAPC Selection Practices

The Fulton Street Rule and the Department Store and Automobile
Club Rules must be abolished, as they have resulted in the arbitrary
exclusion of agents to the detriment of commerce. The Freight For-
warder Rule must be submitted to the Commission for approval. The
Commission can then consider the proposal under its customary pro-
cedures and after obtaining the views of all interested parties make a
determination as to its validity under section 15. The respondents
have agreed to abolish the Fulten Street Rule, the Department Store
and Automobile Club Rule, and they have further agreed to file the
Freight Forwarder Rule with the Commission.

2. Oontrol of Agencies After A ppointment

a. Sale or Transfer of Agency or Change in Officers or in Address
or Name

The same administrative fairness must be afforded when the con-
ference considers an application for approval of the sale, transfer, or
change of the officers of an agency that is required in reference to the
consideration of original applicants and for the same reasons. The
conference rules must provide reasonable standards in regard to the
consideration of sales and transfers and changes of officers, including
adequate notice of the standards to applicants, and an opportunity for
the agent to be heard. The rules must further provide for prompt
action in accordance with the standards adopted and for prompt no-
tice to the agent of the action taken together with the reasons therefor.
A system of arbitration for review of conference action will not be
required as, in the case of the screening of applicants, relief from
arbitrary conference action or other violations by the conference will
be afforded upon complaint filed with the Commission.

The respondents have agreed to the adoption and application of
reasonable standards regarding the consideration of sales and trans-
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fers, and of changes in name, address, or officers in appointed agencies,
including procedures for notice thereof to applicants, for opportunity
to be heard and for prompt action on such requests.

b. Fines and Penalties

The conference must adopt and apply definite standards for the
assessment of liquidated damages, providing for adequate notice
thereof and for opportunity of accused agents to be heard, and for
prompt report to the Commission of any liquidated damages assessed.
Respondents have agreed to adopt and apply definite standards for
the assessment of liquidated damages, providing for adequate notice
thereof and for opportunity for accused agents to be heard, and for
prompt report to the Commission of any damages assessed.

¢. Bonding

Bonding of carriers against loss of commissions caused by cancella-
tion of voyages or line insolvency is not required. There is no evidence
that suitable bonds are available, and instances of financial failure by
the lines are very rare.

d. Tenure and Cancellation of Eligibility

The conference must adopt and apply definite objective standards
for cancellation of the eligibility of agents. The agent against whom
allegations are made should be notified of the delinquencies with which
he is charged and afforded an opportunity to confront those who made
the charge and to adduce evidence to refute it, or in the alternative a
reasonable time to correct the delinquency. The rules should require
that the conference secretary must be informed in writing of all can-
cellations by member lines individually including the reasons therefor,
records of which must be kept for a reasonable time in order to permit
the Commission to assure itself that multiple cancellations of a par-
ticular agent are not being employed to circumvent the restrictions on
conference action. Respondents have agreed to adopt, publish, and
apply a set of definite objective standards for the cancellation of the
eligibility of agents, and to the provision of a reasonable time after
warning to correct delinquencies or adduce evidence to refute them
(except in the case of default by an agent or the cancellation of his
surety bond).

B. Skcrecy oF CoNFERENCE AcTioN: VoTING

Because of the public interest in the operations of the conferences,
they should be required to take and record the votes of the members,
keep detailed minutes of all matters coming before meetings, retain
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records of meetings for a reasonable time and provide copies to the
Commission. (Initial Decision, 68-69.) Respondents have agreed to
provide the Commission with full minutes of meetings indicating votes
of the member lines.

DISCUSSION AND CONCLUSIONS

We agree that the examiner correctly disposed of the foregoing
issues and we adopt his findings and conclusions thereon as our own.
We now turn to the issues raised on review by the parties in their
exceptions to the initial decision.

A. Tue UnxaNiMriry RULe as AppLiED To THE LEVEL oF AGENTS’
CoOMMISSIONS

The examiner found that there was no showing that the Unanimity
Rule as applied to agents’ commissions had operated to the detriment
of the commerce of the United States, and that there was no showing
that a different voting rule would have allowed increased commissions.

In addition, he found that “there exists at present a substantial
equilibrium between the commissions paid by the air and ocean carriers
in this trade in that both pay 7 percent on regular point-to-point book-
ings.” He said it could not be concluded that the failure of the con-
ference to increase commissions as requested by the agents has led toa
competitive disadvantage of the conference lines relative to the airlines.
In the examiner’s view it was more logical to conclude that if the adop-
tion of a majority rule resulted in an increase in commissions, the
airlines might find it necessary to succumb to pressures from the travel
agents and meet this new competition caused by the disparity in the
commission rates by an increase of their own and thus begin leap-
frogging the steamship commission rate. The examiner further con-
jectured that increases in fares would probably follow, to the prejudice
of the traveling public and the detriment of commerce.

The record in this proceeding compels us to overrule the examiner
on these findings and conclusions. The record shows many instances
in which the existence of the Unanimity Rule has blocked or at least
delayed the fruition of a desire on the part of a majority of the lines
to increase the levels of agents’ commissons.?

Respondents’ arguments that the evidence refers only to the desires
of a subcommittee which did not have the power to take final action
1s of doubtful value here. The determinations of the subcommittee
may not have been of the kind dictating final action, but they are

' 3.See sec. D of the Statement of Facts, supra.
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apparently conditions precedent to any conference action with respect
to the level of commissions. Although it is true that the principals on
occasion took actions other than those recommended by the subcom-
mittee, these appear to have been in the nature of a watering dewn of
actions favored by at least a majority of the lines. There is no indica-
tion from the record that the principals ever instituted any action
regarding agents’ commission levels without the concurrence of at least
a majority of the subcommittee. The record, moreover, affirmatively
shows that a lack of unanimity on several occasions prevented the
subcommittee from even reporting the positions of the member lines
to the principals. ‘

The effect of the Unanimity Rule on the actions of the principals is
of course rendered less clear because of the conference’s failure to keep
complete minutes of its meetings and to file them with the Commission.
By its own admission, the conference purposely adopted this practice
because of its concern over the American antitrust laws. It is un-
deniable, however, that under present conference procedures a single
vote could block a proposal on commission matters even though the
proposal was favored by an overwhelming majority of the member
lines.

The record clearly shows that agents tend to push air travel rather
than sea travel, mainly because it takes considerably longer to handle
the details of sea travel. Time is money and the fact that the travel
agent is able to sell more air than sea bookings in a given time period
means, as ASTA correctly contends, that the effective commission rate
of the steamship lines is lower than that of the airlines. Under this
reasoning the “substantial equilibrium” found by the examiner becomes
superficial.

The record contains some evidence of instances in which the diver-
sion from sea to air passage has taken place against the best interest
of the prospective passengers. However, this evidence related solely
to the activities of agents who were not appointed by the conference
lines. While it cannot be said these agents owed any duty to those
lines, the fact remains that the diversion was not in the interests of
the conference lines themselves. They have realized this and have
attempted to solve the diversion problem by proposals to increase the
level of agents’ commissions. But the proposals have been blocked,
delayed, or weakened because of the existence of the Unanimity Rule.
Perhaps for economic reasons it is not feasible for the lines to raise
commission levels at the present time. Nevertheless they should at
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least be allowed to increase commissions unhampered by the veto power
inherent in the Unanimity Rule should they desire to do so.

There is no evidence in the record indicating that the airlines could
or would increase their commission level, or would in fact need to do
so, if the steamship lines voted by majority rule or some other rule
requiring less than unanimity to raise the commission level on sea
passage.

We feel that the Unanimity Rule must be discontinued as it applies
to the deliberations of the subcommittees and of the principals on the
levels of agents’ commissions. It is a regulation which prevents travel
agents in the United States from rendering complete and effective
service both to passengers and to ocean carriers. It has in some cases
prevented the principals from even considering the question of com-
mission levels and in others has defeated, or at least delayed or watered
down the desires of the majority of the lines to raise commission levels,
thus placing the steamship lines at a competitive disadvantage vis-a-vis
the airlines. We think the Unanimity Rule plainly operates to the
detriment of the commerce of the United States.

B. Jurispicrion Over THE LEVEL oF CommissioNs Paip Tto Traver
AGENTS

The examiner who presided at the hearings excluded evidence relat-
ing to commission levels. The precise reason for this is not certain,
but it appears he either believed the issue was not meant to be in-
cluded in the investigtion or that our jurisdiction does not extend to
the level of agents’ commissions. Subsequently, Examiner Seaver
refused to rule on the jurisdictional question, as he found there was
not in any event sufficient evidence in the record to support a finding
that the present level of commissions is so low as to be detrimental
to the commerce of the United States. The parties to this proceeding,
however, have specifically raised the question of our jurisdiction in
their exceptions and replies to exceptions and it seems to us it would
be useful from a regulatory standpoint to deal with the question.

To begin with, it is clear that the order of investigation encompasses
all activities in which the conferences engage affecting travel agents
pursuant to the agreements here under consideration, and the fixing of
the level of agents’ commissions is one of such activities. We also
think it is clear that we have jurisdiction over the level of agents’
commissions set pursuant to conference agreements. We do not claim
jurisdiction to set the specific level of compensation. Nor may we
rule on the reasonableness of commissions fixed by individual carriers
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operating in our foreign commerce. What we are here concerned with
is concerted activity which is permissible solely by virtue of an agree-
ment approved under section 15. That section provides in relevant
part:

The Commission shall by order, after notice and hearing, disapprove, cancel
or modify any agreement, or any modification or cancellation thereof, whether
or not previously approved by it, that it finds to be unjustly discriminatory or
nufair as between carriers, shippers, exporters, importers, or ports, or between
exporters from the United States and their foreign competitors, or to operate
to the detriment of the commerce of the United States, or to be contrary to the
public interest, or to be in violation of this Act, * * *,

Thus, the jurisdiction here involved is that which directs us to dis-
approve, cancel, or modify an agreement when the activities of the
parties thereunder are incompatible with any of these standards. If
we were to find that the respondents acting pursuant to their respec-
tive agreements had in concert fixed commission levels which were,
for example, detrimental to the commerce of the United States or con-
trary to the public interest within the meaning of section 15, we would
not only be authorized but would have the duty to withdraw or modify
our approval of the agreements under that section.

Respondents argue that our jurisdiction does not extend to the level
of commissions because the commissions are paid to persons not sub-
ject to the Act. Without considering whether under any circum-
stances travel agents may be subject to the act, respondents’ argument
misses the point. Our jurisdiction under section 15 is over agree-
ments. Respondents’ argument is necessarily grounded on the prem-
ise that the agreement regarding commission levels is between the
agents and the carriers, which of course is not the fact. It is between
common carriers by water all of whom are subject to the Act. Our
jurisdiction extends to the entire agreement and all of the activities
thereunder and it necessarily embraces the very act of fixing the level
of agents’ commissions. This conclusion is by no means novel. The
Commission and its predecessors have repeatedly asserted jurisdiction
under section 15 over the concerted establishment of the levels of
brokerage paid to brokers by conferences operating pursuant to ap-
proved agreements. It has been repeatedly held, moreover, that the
use of conference power to invade or affect third party interests is
subject to regulation and control under section 15. Agreements and
Practices Pertaining to Brokerage, 3 USM.C. 170 (1949); Pacific
Coust European Conference (Payment of Brokerage), 4 F.M.B. 696
(1955) ; Practices and Agreements of Common Carriers, T F.M.C. 51
(1962) ; Pacific Coast Port E qualization Rule T F.M.C. 623 (1963).
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C. Tre Present Levers oF Agents’ CoMMISSIONS

ASTA requests that we hold that the present level of agents’ com-
missions is se low as to be detrimental to the commerce of the United
States. We are unable to make such a finding upon the present rec-
ord. ASTA itself points out that before such a finding could be
made, it would be necessary to determine that the present level of
commissions is so low as to be “unremunerative, noncompensatory, or
a burden on ASTA’s other services” and hence detrimental to com-
merce. Status of Carloaders and Unloaders, 2 U.S.M.C. 761, 713
(1946).

Although there are many general statements in the record by travel
agents about the difficulty of operating at the present commission
levels, we agree with hearing counsel and the examiner that the rec-
ord in this proceeding does not support a finding that the level of
commissions is unreasonably low. Hearing Counsel takes the position,
with which the examiner agreed, that the record “contains no direct
and reliable evidence” upon which to disapprove the present level.
This is, we think, of particular significance when it is borne in mind
that (except for one minor exhibit mentioned below, exhibit 108) the
evidence upon which ASTA asks us to make a determination is that
adduced by hearing counsel.

The record does show a decrease in the relative number of steam-
ship bookings in relation to total bookings. But it is not established
that the level of commissions is the primary reason for this. The
problem of diversion of passengers from sea to air does exist, and it
is a problem which the lines have attempted to solve by increasing the
commission level. But it is undisputed that the enormous growth in
air travel is largely attributable to factors unrelated to the steamship
passenger industry, such as the increased seating capacity and speed
provided by the new jet aircraft, and the introduction of many new
foreign air carriers serving the United States.

Exhibit 106, the only one which ASTA presses in its brief which it
claims is not covered by the evidence introduced by hearing counsel,
merely shows the rapid expansion of the airlines. It does not show
that the agents are being forced out of business or losing money
through the sale of sea bookings.

We do not imply that we feel the present commission levels are
necessarily proper. We hold only that on this record there is not a
sufficient showing for us to declare that such levels are detrimental to
the commerce of the United States or otlerwise unlawful under
section 15.
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D. Tue Uvanimity Rurk as It Arpries To SELECTING AGENT APPILI-
CANTS FOR METROPOLITAN EvIciere Lisrs

The examiner in his initial decision found that the Unanimity Rule
as applied to the selection of agent applicants for the Eligible Lists
in the Metropolitan List Territories was so detrimental to the inter-
ests of agents, or prospective agents, as to be detrimental to the com-
merce of the United States. He therefore concluded that rule should
be discontinued. Respondents except to this conclusion.

We feel that the examiner was correct. The Unanimity Rule has
acted as an unreasonable restraint against qualified persons who seek
to become travel agents. It has on several occasions prevented the
Control Committee from even considering applicants for the Eligible
Lists because of its use by local committees. It is capable of allowing
one representative on the Control Committee to “blackball” any appli-
cant and exclude him from appointment by the rest of the lines, though
all of them may favor his selection. The rule has been denounced by
a chairman of a local committee as “extremely detrimental to the best
interests of the majority lines,” and it has been used on at least one
occasion in an attempt by lines to trade votes.

We hold that the Unanimity Rule must be discontinued in all actions
by the conference, both by local subcommittees and the Control Com-
mittee, relating to the selection of agent applicants for the Eligible
Lists. The rule, of course, is unnecessary to protect the freedom of
individual lines in the actual appointment of their agents since the
individual lines are free to appoint or not, as they see fit, any applicant
placed on the Eligible Lists.

E. Tae UNnantvriTY RULE As It APPLIES TO VOTING ON AGENCY SALES,
TRrANSFERS OR CHANGES OF OFFICERS OR LocaTIoNS

It is uncertain whether the examiner meant to outlaw the Unanimity
Rule as its applies to agency sales, transfers, or changes of officers or
locations. Hearing Counsel appear to feel that the examiner’s con-
clusions against the Unanimity Rule extended to these matters. In
the interest of clarity we think a specific ruling should be made.

Our opinion is that the Unanimity Rule must be discontinued with
respect to sales, transfers, or changes of agency officers or locations.
It has the same injurious effect in this area tliat it has in the selection
of agents for the Eligible Lists. The record shows that the Unanimity
Rule has been instrumental in allowing the veto of an agency transfer
and makes it possible for a .nember of the Control Committee whose
line has not appointed the agency in question to block a transfer or
change in personnel. These consequences are unreasonable restraints
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which deprive travel agents of the ability freely to dispose of property
rlghts and interfere unduly in the conduct of their business. In our
view, the Unanimity Rule is contrary to the public interest. It also
may possibly operate in some instances to the detriment of the com-
merce of the United States.

F. Tae Tieine RuLe

The examiner held that the so-called “Tieing Rule,” the conference
procedure which prohibits appointed agents from selling transporta-
tion on nonconference lines, was unlawful as the record did not dem-
onstrate that it was necessary to promote stability in rates or to combat
destructive competition. Such tieing arrangements generally run
counter to antitrust principles. United States v. General Motors Cor-
poration, 121 F. 2d 376 (7th Cir. 1941), cert. den. 314 U.S. 618, and
Vitagraph, Inc. v. Perelman, 95 F. 2d 142 (3d Cir. 1936), cert. den.
305 U.S. 610.

Respondents object to the examiner’s conclusions, arguing that he
applied strict antitrust principles in determining the validity of the
Tieing Rule. We think respondents have misconstrued the examiner’s
conclusions. He applied traditional Shipping Act concepts in deter-
mining that the rule was invalid. Section 15 affords antitrust exemp-
tion to the parties to an anticompetitive agreement when that agree-
ment is approved by the Commission. Particularly where the rights
of third persons are affected, this exemption should not be granted
unless the purposes and pohcles of the Shipping Act are thereby fur-
thered. Asthe examiner stated, “the Commission must make sure that
the conduct it legalizes under section 15 does not invade the prohibi-
tions of the antitrust laws any more than is necessary to serve the pur-
poses of the act.” Isbrandtsen Co. v. United States, 211 F. 2d 51
(D.C. Cir. 1954), cert. den. 347 U.S. 990 (1954). The examiner con-
sidered those factors which respondents argue are the proper ones,
namely rate stability and destructive outside competition, and he
weighed the restriction imposed on agents by the Tieing Rule against
the possibilities were the rule abolished. He concluded, as we do, that
no adverse consequences would flow from the abolition of the rule.

Respondents now admit that the Tieing Rule is not necessary to pro-
tect the conference from outside competition, but claim that it is neces-
sary to maintain stability within the conference. They argue that
without the Tieing Rule the conference would disintegrate. The
record, however, contains no evidence demonstrating that anything of
that sort will happen. We note that respondent lines operate Carib-
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bean cruises without the benefit of a tieing rule and no adverse conse-
-quenses have resulted.

G. Pavyment oF CoddrIssioNs ON STRIKE-CANCELED VOYAGES

The examiner found that the conference, as a collective practice, re-
fused the payment of commissions on voyages voluntarily canceled.
Finding such collective action to run counter to the interests of our
foreign commerce, he ruled that the practice should be discontinued.
ASTA supports this ruling and also urges that it be extended to cover
the case of voyages canceled because of a strike.

Respondents state, and we agree with them, that the examiner erred
in finding that the refusal to pay commissions on canceled voyages was
the result of conference action. There is nothing in the record which
would indicate that collective action of the respondents dictates the
‘payment or nonpayment of commissions en canceled voyages. There
is testimony that some lines pay half commission, others full commis-
sion, on canceled voyages. Hearing Counsel, in the course of the hear-
ings, admitted that it “may be a fact” that there is no conference action
with respect to commissions on canceled voyages.

There is nothing in the conference agreement that can be dis-
approved with respect to these payments or nonpayments. If some
lines refuse to pay the commissions, they may have reached individual
understandings with agents covering the matter. But in any event,
we cannot say on this record that the refusal is unlawful.

H. Vorine By Lines WuicH Do Nor Encace 1N THE Foreraxn CoM-
MERCE OF THE UNITED STATES ON THE LEVEL oF CoMmMmIssions Pam
10 THEIR AGENTS IN THE UNITED STATES

The examiner found that “while unanimous approval of the mem-
bership of APC would be required to raise the rate of commission, at
least seven of the members engage in little or no service to or from the
United States.” His difficulty with the voting by lines serving the
contiguous Canadian trade was their power to exercise, through the
Unanimity Rule, a veto over matters affecting travel agents ih the
United States. He ruled that “lines which do not engage in the for-
eign commerce of the United States should not be permitted to vote
on the level of commissions because the compensation paid to agents
here is none of their concern.”

Respondents contend that the examiner erred in this ruling if it
was thereby intended to exclude lines calling only at Canadian ports
from voting on levels of commissions paid to their agents in the United
States. Both ASTA and hearing counsel state that they have no. ob-
jection to such lines voting on commission levels if the Unanimity
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Rule is discontinued. Since we have ordered the rule eliminated as it
applies to the level of commissions, the question reduces itself to one
of whether the lines serving only Canadian ports should be denied
any voice respecting the level of commissions paid to their agents in
the United States. °

It is sufficient for our purposes here merely to say that, with the Un-
animity Rule having been eliminated, we have no objection to such
lines having some voice in commission matters, and that proposed
solutions to this problem may be submitted with the amended agree-
ments. It may be noted, also, that at least one line serving only Cana-
dian ports has indicated that it does not desire to vote on commission
levels for agents in the United States.

Our ultimate conclusion is that Agreement No. 7840 of APC and
Agreement No. 120 of TAPC and the rules adopted thereunder, inso-
far as they relate to travel agents, are contrary to section 15 of the
Shipping Act in the respects and for the reasons noted above and must
be modified in accordance with this decision.

Respondents shall within 60 days submit to us for review and ap-
proval proposed modifications of the agreements and rules consistent
with this decision, as per our order attached. The views and comments
of interested parties will be invited upon the specific language of the
proposed modifications and the proceeding will be held open pending
further order of the Commission.

CoMMISSIONER PATTERSON, concurring and dissenting :

Based on the record before me in this proceeding, my conclusions
are as follows:
First, I concur in the result reached in the preceding report as to—

(1) The majority’s concurrence with the initial decision of the
examiner as summarized in its report to show those portions as to
which no exception is taken. Itisunderstood that the respondents
have agreed to revise many of the provisions objected to by the
travel agents (first paragraph under “The Examiner’s Decision”).

(2) The majority’s agreement with the examiner on the require-

" ment of unanimous consent in selecting among applicants for
travel agent status to be placed on a list of eligible applicants for
ticket selling agencies (item (4) under “Discussion and Con-
clusions”).

(3) Themajority’s agreement with the examiner on the require-
ment, of unanimous consent in voting on agency sales, transfers
of agency locations, or changes of officers (item (5) under “Dis-
cussion and Conclusions”).
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(4) The majority’s decision that there is nothing in the record
to indicate that collective action of the lines dictates the payment
or nonpayment of commissions on canceled voyages (item (7)
under “Discussion and Conclusions”).

(5) The majority’s decision not to “rule on the interest which
we feel it is necessary for a line to have in the foreign commerce
of the United States before it can vote on the level of compensa-
tion paid to its agents here” (item (8) under “Discussion and
Conclusions”).

Second, I dissent from the Commission’s majority decisions as
follows:

(1) Disapproving, unless modified, of the agreement to apply
a unanimity rule to the level of agents’ commissions (item (1)
under “Discussion and Conclusions”).

(2) Disapproving, unless modified, of the agreement to prohibit
travel agents from selling transportation on nonconference or
independent carriers (item (6) under “Discussion and Conclu-
sions”).

(3) Deciding that we have authority to regulate the level of
commissions paid to travel agents and that we should take no
action at this time on the level of commissions (items (2) and
(3) under “Discussion and Conclusions”).

As regards my “Second” conclusion as stated above, the reasons for
my dissent are advanced as follows:

INTRODUCTION

We are concerned with the approvability under section 15 of the
act of certain terms of the Trans-Atlantic Passenger Steamship Con-
ference General Agreement adopted January 14,1929, and as amended
to the latest approved amendment on March 13, 1961, and with the
Atlantic Passenger Steamship Conference Agreement dated London,
February 12, 1946, approved by a predecessor agency on August 29,
1946. According to the numbering, Agreement No. 120 has been
amended 76 times, and as of December 21, 1960, Amendment 120-76
shows 24 signatory members. No amendments are in the record for
Agreement No. 7840, which has 15 signatory members. Headquarters
of the former are in New York, and of the latter, in Folkestone,
England, Great Britain.

The proceeding involving both agreements is called a “general
investigation” and was started by a predecessor agency on Novem-
ber 2, 1959, after an informal complaint on October 22, 1958, by
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the American Society of Travel Agents, Inc., concerning certain prac-
tices of the Atlantic Passenger Steamship Conference.

As a result of this investigation, the majority has decided that cer-
tain provisions of these agreements now violate section 15 of the act,
although before the date of its report these provisions have been law-
ful and predecessor agencies have been fully informed of all revisions.
of these agreements. The agreements relating to commissions which
are now found to be illegal are:

(1) Agreement No. 120. Article D. “Passage fares and rates
of commission and all conditions relating thereto, shall be in ac-
cordance with the provisions of the A#lantic Passenger Steam-
ship Conference Agreement and the rules and regulations adopted
thereunder” (exhibit 1, p.9). '

(Agreement No. 120 does not control commissions, but by this
provision delegates the function to the body operating under
Agreement No. 7840.)

(2) Article E. “Agencies. (a) The member lines shall con-
fine the sale of their transportation to: (1) Zine’s Own.
Offices. * * * (2} General Passenger Agencies—i.e., agencies ap-
pointed by a Line on a commission basis to control a specified ter-
ritory in which sub-agencies are appointed who must report to
such agencies * * *” Paragraph (e) of Article E prohibits a sub-
agency “* * * from selling passage tickets for any steamer not
connected with the fleets of the member Lines for which it has
been duly appointed * * * if such steamer is operating in any
competitive trans-Atlantic trade * * *” The member ILines
agree to use a uniform “Sub-Agency Appointment Agreement”
(Rule E-2}. The prescribed terms of such agreement obligate
the agent “to adhere to and comply with * * * the annexed
rules * * *” Rule 5 annexed, called the tying rule, provides
that “the agent is prohibited from booking passengers for-any
steamer not connected with the fleets of any of the member lines”
and otherwise closely follows the language quoted above from
paragraph (e).

(8) Agreement No. 7840. Article 6. “(a) Rates of Commis-
sion and Handling Fees which Member Lines may pay to their
General Agents or Sub-Agents shall be established by unanimous
agreement of the Member Lines” (exhibit 2,p.9).

DISSENT NUMBER (1)

The majority does not question the validity of establishing rates by
majority agreement or, as far as I know, by some other ratio, but
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concludes that the “unanimous agreement” obligation (the expression
“ynanimity rule as it applies to agents’ commissions” is used) is
invalid under section 15.

I dissent from this conclusion and the disapproval of the agreement
under section 15 that results therefrom. First, the reasons adduced
do not support such a conclusion; and, second, there are other reasons
which support the unanimous agreement obligation in article 6, para-
graph (a), of Agreement No. 7840.

The two respondent conferences are successors of conferences in the
transatlantic passenger steamship industry going back to 1879 or be-
fore. The North Atlantic Steam Traffic Conference met for the first
time on March 5, 1868, in New York. This conference’s agreement of
1879 provided in clause 19 that “all questions that may come before
the Conference for action, must be decided by the unanimous vote of
all members present, to be.of any effect” (exhibit 119). Unanimous
consent clauses of one sort or another are in conference agreements of
1885, 1894, 1921, 1928, and 1930 (exhibit 119). The record showed
that commissions to subagents were originally fixed at fixed dollar
amounts per passenger depending on destinations.

A Continental Conference meeting was first held in New York on
May 4, 1885. The minutes of the meeting showed commissions to
subagents were fixed.

The Atlantic Conference was re-formed in 1921 after the First
World War. Eight years later, in 1929, the formerly separate con-
ferences of Mediterranean, Continental, and North Atlantic lines
joined in the one Trans-Atlantic Passenger Conference.

During all this time a unanimous consent was required with respect
to decisions affecting each member’s business affairs. One would think
that such a long tradition behind an historically established business
practice would require fairly compelling reasons of public policy to
overturn it at this late date. A review of the majority’s reasoning is
enough to show thisis far from the case. ’

The majority’s significant reasoning opposing the unanimity rule.
(or regulation) isin the following discussion :

It is a regulation which prevents travel agents in the United States from render-
ing complete and effective service both to passengers and to ocean carriers. It
has in some cases prevented the principals from even considering the question.
of commission levels and in others has defeated, or at least delayed or watered
down desires of the majority of the lines to raise commission levels, thus placing
the steamship lines at a competitive disadvantage vis-a-vis the airlines. We

think the Unanimity Rule plainly operates to the detriment of the commerce of
the United States.

As I understand the reasoning, preventing or delaying consideration.
7 FALC

e mEme  TO4 O=(GGS—S0



764 FEDERAL MARITIME COMMISSION

of commission levels, and delaying the desires of a majority to raise
commission levels is thought to prevent complete and effective service
and such a result is a detriment to commerce.

. To me, this is tantamount to saying that the obligation has been
effective in preventing increased commissions. The obligation has
had a deterrent effect within the conference, as the majority recog-
nizes. Effectiveness within the conference is not the issue. The effect
of the obligation on the public and on our commerce is the relevant
test. The majority seems to assume without the need to prove that
if it can show the obligation allows “one single vote” to “block a pro-
posal .on commission matters even though the proposal was favored
by an overwhelming majority of the member lines,” then it has auto-
matically shown public injury. This does not follow at all. Some con-
nection between cause and effect has to be shown. The effect of a
veto threat is to cause injury to carriers desiring a change, but not to
commerce in general or to the public. Perhaps a causal link is thought
to be provided when it is said the lines “should at least be allowed to
increase commissions unhampered by the veto power inherent in the
Unanimity Rule should they desire to do so.” Significance is given
to this statement only by the conclusion that such a regulation “pre-
vents travel agencies in the United States from rendering complete
and effective service both to passengers and ocean carriers * * *.
One can only speculate that the twice-mentioned inability to increase,
rather than reduce, rates has somehow prevented complete and effec-
tive service, but the way this happens as well as the effect it would
have on the carriers and on the traveling public segment of our com-
merce should be clearly shown. It is doubtful much of a relation can
be shown if it is based on increases, because the nonunanimity rule
makes it equally easy to reduce commissions. At the moment, travel
agents seem to be motivated by the apparent desire of many carriers
to raise commission percentages. This is only a transitory economic
factor. When we deal with a matter of principle such as this, or with
a historically established general rule for conducting business, we
ought to be governed by long-term economic factors. The closest we
get to a relation to commerce and the public interest is the thought
that steamship lines are “at a competitive disadvantage vis-a-vis the
airlines.” Even this is referred to only as “some evidence” and it
“related solely to the activities of agents who were not appointed by
conference lines * * *7 TUnfortunately, it is only a judgment that
is not even supported by the most interested parties, the respondent
carriers, much lessthe record herein.

Since the evidence of airline competition falls so short of conclusively
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proving the point, it is said there is diversion anyway and this 1s “not
in the interests of the conference lines themselves.” Changing choices
as to the method of travel involve only speculation as to the reasons for
diversion. What causes the diversion is only theory, is not supported,
and is even denied by the conferences. The airline diversion reason-
ing is at best inconclusive.

To the extent economics are relevant, this record is devoid of data
showing the effect of a change in commissions either up or down on
the respective parties or on the public. Naturally, the travel agents
want more money, but we would have to know a great deal more than
we can learn from this record as to the effect of an increase on passen-
ger fares and on the precarious competitive balance that now seems
to exist between ocean and air transportation. Passenger choices
would seem to be governed as much by convenience and pleasure as
by economics or passenger agent activity.

The second point is that the better public-interest arguments, if
anything, favor the validity of the obligation to not change commission
rate levels without unanimous consent. The rule of group action by
majority vote actually strengthens the power of the group, because it
puts the full power and influence of all the members of the group be-
hind an action affecting the public even though some of the individual
members do not agree with the action. Less than all the members
have the power to direct group action. A unanimity requirement,
on the other hand, weakens the group’s power to act by giving a power
to prevent action by a veto over decisions. If antitrust law overtones
are to be injected into our policy considerations, then anything which
lessens the power of a group which makes dominating pricing decisions
is to be favored. U.S.-flag lines are a minority in most conferences,
and the rule enhances their power to influence group decisions or to
protect themselves from oppression by the business needs of non-
American lines. Generally the business needs of non-American mem-
ber lines are dictated by more favorable cost considerations than our
own. There is a serious question as to whether the undoubted loss
of flexibility of action implicit in a unanimity rule is overcome by the
detriments that may be caused by the economic power of a group
dominated by majority votes of non-American lines.

DISSENT NUMBER (2)

The majority disapproves the so-called tieing rule of article E. I
dissent from this disapproval.
Both article & of Agreement No. 120 and the related “rule” and

prescribed terms of agency agreement, with minor revisions and with
7 F.M.C.
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the approval of our predecessors, have existed since 1933. Other
forms of the obligation have existed even before then. The so-called
Alexander report, which preceded the enactment of the Shipping Act,
acknowledged that agreements existing in 1913 provided that: “(11)
Agents of the lines which are parties to the agreement shall not inter-
est themselves in the booking of passengers for new outside competing
lines.” (Inwestigation of Shipping Combinations Under House Reso-
Jution 587, Hearings Before the House Committee on Merchant Ma-
rine and Fisheries, 62d Cong., 2d sess. (1913), vol. 4, pp. 31-34 at p.
33.) The obligation and rule were.not.shown to have been-disapproved
between 1916 and 1933, nor subsequently, so the tieing obligation also
has Jong historic acquiescence behind it. One would expect new fac-
tors and compelling reasons to overturn such an obligation after at
least 48 years of use in one form or another, but this is not the case
here either.

Against this background the majority refers to the examiner’s state-
ments that (1) there is no need for the rule; and (2) “tieing arrange-
ments generally run counter to antitrust principles.” The majority
says the respondents have misconstrued these statements. The fur-
ther comment is made that the antitrust “exemption should not be
granted unless the purposes and policies of the Shipping- Act are
thereby furthered.”

On the first point, the need or necessity test is not expressly made
@ standard of approval or disapproval under section 15. Lack of
competitive “need” or “necessity”, or because the agreements can be
characterized as “tieing” arrangements which “generally run counter
to antitrust principles,” may have been equated with detriment to
commerce as being against the public interest, but the link is not
revealed.

The competitive necessity problem was not explored nor developed
in this record. Even assuming this to be a valid test,.the absence of
:any demonstration in this record proves nothing; it simply is not a
basis for decision. If competitive necessity is to be a test, some effort
should have been made to develop the facts on the point. Without
the facts, it is no wonder the record “did not demonstrate” anything.
Since the burden is on the Commission to approve unless we can show
detriment o1 contrariety with public interest, we may not invert the
‘burden at the last minute and say the respondent did not prove enough.
Tt is up to the Commission to do the proving and disproving on this
issue.

The second point, that tieing agreements generally run counter to
antitrust principles and are an anticompetitive practice, is not estab-

7 F.M.C.
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lished. There was no exploration of what antitrust law might be
applicable to the facts herein. Some tieing agreements may be con-
trary and some not, but it is necessary to establish what type this one
is and what law applies to it. Section 15 exempts agreements from
these laws unless we can bring the agreement within the expressly
stated standards, which has not been done except for the majority’s
effort to interpret “detriment” or “public policy” using a partial state-
ment in Isbrandtsen Co., Inc. v. United States et ol.,211 F. 2d 51 (D.C.
Cir. 1951) at p. 57 (cert. den., 347 U.S. 990). The full statement is:
“The eondition upon which such authority [to approve-agreements un-
der section 15 of the Act] is granted is that the agency entrusted with
the public interest scrutinize the agreement to make sure that the con-
duct thus legalized does not invade the prohibitions of the antitrust
laws any more than is necessary to serve the purposes of the regulatory
statute.” The court equates consistency with an antitrust prohibition
(itself difficult to determine) with a “public interest” standard. Such
a standard was later put in section 15 in 1961 by Public Law 87-346
(75 Stat. 762). There is no way of telling which antitrust prohibition
is to be used to test invasion, nor any way of balancing the prohibition
:against the purposesof theact.

Serutinizing the intercarrier obligation alone, it is impossible to
say that the record and briefing in this case establishes that this long-
established and approved agreement clearly invades the prohibitions
«of the antitrust laws or to what extent. Absent such a demonstration
by the Commission, section 15 compels approval.

The majority’s comment establishes as a standard that approval of
agreements under section 15 now involves a grant of an antitrust ex-
emption privilege on condition that certain objectives are “furthered.”
A test, such as furthering “policies and purposes,” is not expressly
prescribed in section 15 or elsewhere. The agreement provision, as
with any-ether intercarrier agreement, must be approved unless the
Commission. can.show it is detrimental to commerce, unjustly dis-
criminatory or unfair as between carriers or ports or contrary to the
public interest or otherwise in violation of the Act. Detriment, con-
trariety, and violation, not furthering, are the tests.

The majority shows no connection between detriments to commerce
«or contrariety with public interest and the necessity to combat destruc-
tive carrier competition or furtherance of “regulatory purposes” or
“purposes and policies” of the act. Perhaps the connection is implieit,
but even with an implicit connection we need a statement of how to
measure stifling of competition and of what the purposes and policies
thus set up as measurements consist of, plus a few facts to be measured

7 FP.M.C.
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by the standard tests. The rieeded tests cannot be determined from this
record, much less the facts. One party recognized as much by falling
back on illegality under section 14, subparagraph “Third,” as inter-
preted in Federal Maritime Board v. Isbranditsen, 356 U.S, 481 (1958).
Section 14 prohibits a carrier from retaliating against shippers by cer-
tain methods because of specified reasons. The /sbrandtsen interpreta-
tion of section 14 establishes as a violation a contract requirement that
a shipper not patronize independent on nonconference member car-
riers when such a contract is demanded in a context of being a “neces-
sary competitive measure to offset the effect of nonconference com-
petition,” because in such circumstance the demand becomes a “resort
to other diseriminating or unfair methods.” Such a context of offset-
ting needs and demands does not exist here. All that has been done
is, by some reverse logic of negatives, to argue that the absence of a
showing of competitive necessity by the respondent conference car-
riers proves there is no need for the rule and without such need the
rule is illegal, and besides tieing agreements are generally illegal.
Whatever is relied on, we are again faced with the necessity of sup-
porting the burden of disapproval and of not relying on deficiencies in
the respondent’s case to support our burden.

For these reasons, 1 dissent from the majority’s disapproval of the
conference’s tieing agreement.

DISSENT NUMBER (3)

The majority has reversed the examiner’s conclusion that no ruling
should be made on the Commission’s authority to regulate the levels
of compensation paid to travel agents by the carriers. This issue is
entirely outside the scope of the issues as defined by our predecessor
agency, the Federal Maritime Board, in its order of November 2,
1959 : “to determine whether the aforementioned Agreements 120 and
7840 should be disapproved, canceled, or modified, insofar as they
relate to travel agents in accordance with section 15 of the Shipping
Act, 1916.” Neither agreement sets levels of compensation nor re-
quires any disapproval, cancellation, or modification of compensation
levels. The agreements only provide a procedure for deciding how
much or what percentage of the passage fare the members are willing
to allow agents as compensation for the sale of tickets. The issue of
levels was first raised in the brief of the travel agents, which stated:
“Contrary to sweeping assertions of Conference counsel, the Maritime
Commission has both the right and the responsibility to approve or
disapprove the commission level established by the collective action
of the respondents.” It is possible that the level so established might

7 F.M.C.
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violate the Shipping Act, but such an issue is not before us and the
record is totally inadequate for such a serious decision. Here we are
asked to pass on the reasonableness of rate levels and the majority says
it is unable to make a finding that the present level of commissions is
50 low as to be detrimental] to the commerce of the United States. The
most that is provided by the majority, therefore, is a volunteer legal
opinion regarding what is thought to be our authority, but there is
no realistic application of the power because no change is made in the
existing levels. Absent an application of the power, vouchsafing the
opinien 13 frivolons. Apparently, now that the decision as to our
jurisdiction is out of the way, we are free to proceed later to decide
on & satisfactory level of commissions set pursuant to conference agree-
ments, in spite of the disclaimer of “jurisdiction to set the specific level
of compensation,” assuming a differénce between these two types of
jurisdiction. When this time comes I anticipate the issue will be just
as present and unresolved as it is now and will necessitate a decision
with more practical issues at stake. Nothing is accomplished by a
decision at this time.

The examiner’s decision not to pass on the question until more sig-
nificant issues are at stake should be sustained.

In concurring as to the results in items (4) and (5) of the majority
report, I do not necessarily approve the reasoning. The restraints
imposed by the conference, whether by unanimity or any other per-
centage of votes, on the travel agents’ freedom to enter business, sell
their business, transfer ownership, or change officers or locations, were
not justified by any corresponding advantage to the traveling public.
I would decide without further proof that such freedom existed and
that a restraint thereon by means of “control” committee clearances
was against the public interest unless justified as an effective protection
for the purchasers of tickets. These restraints can not be justified as
reasonably related to the production of business or to an agent’s capac-
ity to perform his sales functions for the public. The respondents’
carrier members may refuse to enter contracts or terminate contracts
with agents they do not trust or consider to be improperly located
for the generation of sales, but this is quite different from requiring
prior consent to, or even oonsﬁltation- about, business decisions of
travel agencies. The intrusion is against the public interest.

Commasstoner Dax, concurring and dissenting :

I concur with the results reached in the majority report in this
proceeding as set forth under “First” in the preceding opinion of
Commissioner John S. Patterson, and for reasons advanced by Com-
missioner Patterson I am in accord with the remainder of his opinion.

7 F.M.C.
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No. 873

INVESTIGATION OF PASSENGER STEAMSHIP (CONFERENCES REGARDING
TRAVEL AGENTS

ORDER

This proceeding having been instituted by the Commission to deter-
mine whether Agreement No. 120, Trans-Atlantic Passenger Steam-
ship Conference, and Agreement No. 7840, Atlantic Passenger Steam-
ship Conference, should be disapproved, canceled, or modified pursu-
ant to section 15 of the Shipping Act, 1916, and the Commission having
this date made and entered its report stating its findings and conclu-
sions, which report is made a part hereof by reference, and having
found that said agreements in certain respects violate section 15 and
must be modified, as set forth in said report :”

It is ordered, That.the parties to Agreements Nos. 120 -and 7340,
being the member lines of the Trans-Atlantic Passenger Steamship
Conference and the Atlantic Passenger Steamship Conference, respee-
tively, shall within 60 days from the date of this order file with the
Commission for its review and approval under section 15 of the act,
modifications of said agreements and the rules thereunder consistent
with the said report;

1t is further ordered, That this proceeding shall be held open pend-
ing the Commission’s further order following its consideration of the
modifications so filed and the comments thereon- which will be. invited
from interested parties.

By the Commission, January 30, 1964.

(Signed) Twuomas Lisr,
Secretary.

770



FEDERAL MARITIME COMMISSION

No. 1123

MaTtsox Navication CoMPANY PALLETS AND CONTAINERS
Pacrric Coast/Hawaxr TrapE

Matson Navigation Company rates for transportation of pallets and containers
from Pacific coast ports of the continental United States to Hawaii held
just and reasonable.

Gordon E. Davis and David F. Anderson for respondent Matson
Navigation Company.

Richard Sasaki, Special Deputy Attorney General for intervener
State of Hawaii.

Wiltiam W. Schwarzer for intervener Pineapple Growers Associa-
tion of Hawaii.

William H. Sardo,Jr. for intervener National Wooden Pallet Manu-
facturers Association.

Norman D. Kline and Robert J. Blackwell, Hearing Counsel.

InrTian Drcision oF PauL D. Pace, Jr., PRESIDING EXAMINER ?

The contested issue here is whether the rate of Matson Navigation
Company (Matson) of $2.35 per pallet for the transportation of emp-
ty pallets from Pacific coast ports of the continental United States
to Hawaii is just and reasonable. Matson has the burden of proving
that it is just and reasonable, as it was suspended by the Commission,
although it has since become effective (Section 3, Intercoastal Ship-
ping Act, 1933).

A pallet is a wooden platform or bed upon which such compara-
tively small cargo units as cans or cartons are placed and held together
for transportation as a unit. The use of pallets in the shipment of
Hawaiian canned pineapple and pineapple juice to the mainland,
which began in 1958, has proved directly beneficial to the carrier,

1 This decision became the decision of the Commission on February 25, 1964, and an order
was entered discontinuing the proceeding.
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shipper, and receiver of cargo, and to pallet manufacturers, and in-
directly to the State (then the Territory) of Hawaii where the pine-
apples are grown, and the states where pallets used in the pineapple
trade are manufactured, predominantly in the Pacific Northwest.?
Here, as in"all 'such cases coniing before this Commission, careful at-
tention has been given to the representations of all parties affected by
the rate increase. With respect to disapproving a rate however, the
Commission’s power is strictly limited. It can disapprove only if it
finds that the rate exceeds a just and reasonable figure. A rate which
yields the cost of'loading, carrying, and delivering the cargo, plus the
cargo’s pro rata share of general expense, a moderate contribution to
profit, and no more, is certainly a just and reasonable rate which the
Commission is not authorized to disapprove in the circumstances of
this case.. With respect to cargo interests who are hard pressed by
just and reasonable rates (and often some are). a regulatory body. finds
itself in the position of the Supreme Court in Matthews v. Zane, 7
Wheat. 164, 211 (1822) which caused Chief Justice Marshall to say:
“The case of the plaintiff may be, and probably is, a hard one. But
to relieve him is not within the power of this court.”

The facts of this case preclude application of B. & 0. R.R. Co. v.
United States, 345 U.S. 146 (1953). and similar cases. There. is not
and there cannot be a finding here that the $2.35 rate must be adjusted
to meet a public need.

It is probable that if in 1958 Matson had charged a compensatory
rate for carrying pallets to Hawaii, pallets would not have begun
moving in the trade. Initially, Matson carried them free, and sub-
sequently and until November 27, 1963, when the $2.35 rate under in-
vestigation became effective it carried them for less than a compensa-
tory charge. Palletization of cargo carried in conventional holds was
immediately beneficial to the carrier as well as shippers and consighees.

As listed by the National Wooden Pallet Manufacturers Association
(Pallets) the principal advantages of handling ocean cargo in pallets
are: (1) more rapid loading and discharge; (2) decreased handling
costs; (3) decrease in ship turn-around time; (4) fewer injuries to
cargo handlers; (5) substantially less damage and pilferage; and (6)
better cargo ventilation. These advantages exist when cargo is stowed
in conventional holds. There would appear, however, to be minimal
advantage to the ocean carrier in using pallets to carry cargo in con-
tainers now in use by Matson. No substantial decrease In the per-

. 2The world’s largest producer of wooden pallets (D & M Products Compt_my) is locaieu
in Portland, Oreg. Mr. Edward Lay testified that his Lay-Rite Lumber_Co., located at
McMinnville, Oreg., shipped more than 100,000 pallets in this trade from June to Septént-
ber, 1962.

7 F.m.C.
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missible rate can be predicated on money saved by the carrier by the
use of pallets.®

It is presumably true, as contended by interveners, that as a result
of the favorable 1958-1963 treatment accorded by Matson to shipment:
of pallets to Hawaii, pineapple shippers and receivers such as chain
stores and supermarkets have geared their cargo handling operations
to pallets at considerable cost, including the installation of automatic
palletizers and pallet conveyors. It is suggested, if not explicitly
argued, that this obligates Matson to continue its old noncompensa-
tory rate for carrying empty pallets westbound to Hawaii. This argu-
ment does not hold water. Even if Matson had entered into explicit
contracts with pallet and pineapple interests to maintain the 63 cent
rate—which it has not—this would not invalidate the increased rate of
$2.35. As the Commission said in Matson Navigation Company-Van
Measurement/Heavy Cargo Rules,1 S.R.R.769,770e (1962) : “changes
in rates are not invalidated by a pre-existing contract of a carrier not to
change its rates” citing Com. Clubd, etc. v. Chicago & Northwestern
Ry. Co., 71 1.C.C. 386, 401 (1897). The Commission’s decision was
affirmed sud nom. Wilsey Bennett Company v. Federal Maritime Com-
mission, 315 F. 2d 374 (9th Cir., 1963).

As the issue then is whether the $2.35 pallet rate is just and reason-
able, comparison of carrier costs attributable to transporting a pallet
with the $2.35 it receives for performing the service is traditionally
the best evidence, and Matson introduced such evidence which its
brief correctly summarizes as follows:

Transportation cost of empty pallets

Per pallet

1. Stevedoring and terminal service:

Loading oSt - - oo $0. 67

Discharging cost - oo . 42 $1.09
2. Vessel eXpense. .. .o emmmmm—mammm—mmmmo .96
3. Administrative and general expense._ . - o cocmmcoocoaoaooo .31
4, Total COSb e oo oo e ececimmmmmm———mem 2.36

e———

5. Previousrate_ o cmremcccec e cam————- .63

Net before taxes. _ - oo ccccc o cccccccmc—c———- (1.73)
8. Proposed rate_ . . eecmmmam—meo 2.35

Net before taxes_ _ .. mmeccceme———aa- (.01)

31t 18 contended that using pallets in containers speeds loading, which 18, of course,
beneflcial to Matson. Matson shows, however, that any benefit from saving in loading a
container (as estimated by pallets) would be more than oftset by a loss in revenue of
approximately $96 per container.

7 F.M.C.
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The cost figures utilized by Matson are not disputed, and are suffi-
ciently supported by expert testimony. The intervener Pineapple
Growers Association of Hawaii (PGAH) objects to full allocation of
vessel expense and of administrative and general expense to pallets
upon the theory that Matson has in the past booked and will in the
future book pallets only upon a “space available” basis. The fact that
Matson has been disinclined in the past to carry pallets at a noncom-
pensatory rate, and apparently has at times left pallets on the dock,
does not mean that its tariff should be judged by actions unauthorized
by tariff provisions. Past rates for pallets were not and the tariff
provisions before us are not an excuse for treating pallets differently
from other cargo, and full distribution of costs to pallets is not only
authorized but required.

Only two possible adjustments in Matson’s cost statement are per-
ceptible. One would be in depreciation, which Matson includes in
“yessel expense and overhead allowances” (Matson’s Reply Brief,
footnote on page 7). If, as customary with Matson, depreciation has
been calculated on a 20-year life, it is possible that this may be changed
to a 25-year life, in Docket No. 960, not yet decided. Although the
record therefore does not support computation, such a correction
should decrease the vessel expense figure by approximately 3¢ per
pallet.

The other could be made if the second step of Matson’s three-step
allocation was taken on a vessel operating expense ratio rather than on
a revenue prorate formula. This the Commission ruled against in
Docket No. 941, but the question has arisen again in No. 960. It
would decrease Matson’s administrative and general expense figure
by approximately 3¢ per pallet.

An item which must be considered is found in the savings effected
by using as dunnage pallets being carried as cargo. On at least some
voyages by Matson’s C-3 vessels Matson effected a saving of $300, or
7¢ per pallet by this means. (There would also be minimal correction
in stevedoring cost, as apparently stevedoring time spent in placing
pallets as dunnage is allocated to pallets as cargo.)

If the foregoing adjustments are made (and in making them, doubt-
ful points are resolved against the carrier) Matson’s position on pallet
cargo works out as follows:

7 F.M.C.
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Proposed freight rate—per pallet_ __ . _ . ______ .. ________________ $2. 35
Less: Stevedoring and terminal services__._____..____._.__._._._ $1.09 ______.
Vessel expense_ ... $0.96 ._.___ _______
Less: Excess depreciation.___ . __.___.___.___ .03 .93 .
Administrative and general expense___________._ .. B 3
Less: Excess eXpense. - . ocmcoc oo . 03 .28 2. 30

.05
Add: Savings from dunnaging. .- - - - .. ‘07
Net profit per pallet . - _ oo oo .12

¢ Upon this record only the 7 cent adjustment for dunnage can be made. 7The result of the other two
adjustments has been shown in order that if the Commission aunthorizes them in Docket No. 960, it will be
clear that such action does not invalidate this rate.

A profit of 12¢ per pallet is well within the permissible range, and
Matson’s evidence therefore sustains the burden of proving that the
$2.35 rate is just and reasonable.

The representatives of PGAH and Pallets have done all that could
be done to offset Matson’s evidence, but it is not enough. PGAH
argues that the impact of the increased cost of moving empty pallets
to Hawaii by liner will be adverse and severe. Adverse it is, but even
if its impact is “severe” that would not authorize the Commission to
strike it down. And its severity is highly questionable.

First, it is wholly unreasonable to assume, as PGAH does in calcu-
lating increased costs, that all pallets will move to Hawaii by self-
propelled vessel at the $2.35 rate. It seems practically certain that
almost all will move by barge at rates of 95¢ per pallet (Olson) and
$1.23 per pallet (Matson), and that only in unforeseeable emergency
situations, which should be rare in the pineapple business, will pallets
move otherwise. It also appears probable that barge service, which
now leaves considerable to be desired in sailing frequency and port
coverage, will expand and improve. PGAH has estimated that the
increase in the rate for pallets carried on self-propelled vessels will
represent a 3 percent increase in shipping costs to pineapple shippers,
but this assumes (1) that the same number of pallets will be used,
which is questionable, because it will be considerably cheaper to ship
by containers without pallets, and (2) that all pallets will move at

7 F.M.C.
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$2.35 per pallet, and none by barge at 95¢ to'$1.23 per pallet.> A more
complete caleulation made by Matson, and net controverted, indicates
that the pineapple shippers could utilize the same number of pallets
and ship the same amount of their product in 1964 as in 1963, at a.cost
more than half a million dollars less than the 1963 cost. This results
from the advent of container service at lower rates than:conventional
service which it is replacing.

Certainly, no precise prediction can be made as to the net effect of
the increased cost of moving pallets by self-propelled vessels. Pine-
apple growers may prefer, because of their investment in palletizing
equipment and the desires of their customers, to continue using pallets
in s]uppmv to Pacific ports, and almost certainly will continue their
use in shlpplnﬂ to Gulf and Atlantic ports, most of the pallets moving:
to Hawaii by barge. Probably the future is not as bright as pictured
by, Matson, and it seems sure that it is not as bleak as indicated by
PGAH. If it were the latter, Matson would hardly name a rate which
would kill the goose that lays. the golden eggs, and the State of Hawaii,
which is fully advised in the matter but takes no position, would un-
doubtedly be loud in opposition to the rate.

The pallet manufacturers are, of course, in worse position than the
pineapple industry. The latter may prefer to drop palletization on
shipments to Pacific ports, to use the cheaper (althouorh apparently
less desired) slipsheet, or to stimulate pallet production in Hawali or
Canada.® As heretofore indicated, it appears more probable that pal-
lets will continue to move, although in reduced quantity, and by barge
rather than by self-propelled vessels. To the extent that the use of
pallets dwindles in the pineapple trade it will be the result of progress
in transportation, the coming of the container, which has practically
destroyed the value of pallets to this carrier. A pallet is now from the
carrier’s point of view, just cargo, which like all cargo, must pay its
way,” and payment at the rate of $2.35 has been shown just and reason-
able. The value of the pallet to shipper and consignee to a consider-
able extent continues, and its use may therefore continue also.

5 Even at the 63¢ rate it was ¢heaper to ship by containers without pallets. But in.the
Hawalii-to-continental-U.S. Atlantic ports (where there is no container service), it was
and should for some time at least, remain advantageous to use pallets, even at the liner
rate of $2.35, and much more.so with pallets moving at the 95¢-$1.23 barge rate.

8 Past history indicates that the success of such an enterprise in Hawaii would be doubt-
ful at best, and such a Canadian industry highly speculative.

7This is particularly true in view of the fact that many pallets have neither returned
loaded to Pacific ports nor traveled to Gulf or Atlantic ports via the joint service in which
Matson participates with Isthmian.
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Matson’s rates for knockdown vans and containers (westbound) and
knoeckdown flour bulk pak bins (eastbound) were not opposed. Costs
and rate comparisons based upon its evidence are accurately summa-
rized by Matson in its brief as follows:

Transportation cost of knockdown vans.and. conlainers—westbouna

1. Stevedoring and terminal services Per measurement ton
Loading cost_ ... . _______ $6. 50
Discharging cost____ ... 4. 00
— $10. 50
2. Vessel eXpense_ - .. el 6. 71
3. Administrative and general expense________._ ____._.__._.___._.. 2. 58
4. Total cost. .. ideiioio-. $19. 79
5. Previous rate. . . aoaoo.- $5. 53
Net before taxes . . . . oo (14. 26)
6. Proposed rate_ . .o _. $16. 52
Net before taxes. - - _ . __o__. (3.27)

Transportation cost of knockdown flour bulk pak bins—eastbound

1. Stevedoring and terminal services Per measurement ton
Loading cost - ... . ___ $4. 52
Discharging cost- .- ___ .- ... ___.___. 4. 59
2. Vessel expense__ - .. eeeeeeeaeao.- 6.71
3. Administrative and general expense..._.. ... _._____._._._.. 2. 37
4, Total cost_ .. e ecicmeeoo- $18. 19
5. Previous rate - .o ccieeooes - $5. 53
Net before taxes . - ..o .- (12. 66)
8. Proposed rate e imaaas $16. 52
Net before taxes_ . _ - .. . iiiiao-- (1. 67)

Even if adjustments similar to those discussed with reference to the
pallet rate were made, it is clear that the increased rates would not
exceed just and reasonable levels. It is also true that the uncontro-
verted evidence is that the commodity .movement is very small, and is
expected to disappear entirely as Matson’s container service is extended
to all the islands.

7 F.M.C.
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Matson has fully sustained its statutory burden of proof. There is
nothing in the record which overcomes the force of Matson’s testimony
and exhibits. The rates under review are held just and reasonable,
and the proceeding will be discontinued. Proposed findings and con-
clusions not reflected herein are denied as not supported by substantial
evidence, contrary to the weight of the evidence, or irrelevant to the
decision.

Both Pallets and PGAH understandably complain of cavalier treat-
ment of pallet cargo by Matson in the past. Such treatment was not
denied by Matson, but certainly under the increased rate it should
disappear, and pallet cargo should receive first-class service at all
times.

(Signed) Pauwr D. Pacg, Jr.,
Presiding Examiner.
JaNUARY 29, 1964. :
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No. 732

H. KeMPNER
v.
Lyxes Bros. Steamsure Co., INC., ET AL.

-

No. 733

H. KeMPNER
v.
Lyrrs Bros. Steamsure Co., INc., ET AL.

No. 734

Gavrveston Corron CoMPANY
v.
Lyxes Bros. Steamsure Co., INC., ET AL.

No. 735

Trxas CorroNn INDUSTRIES
V.
Lyxes Bros. Steamsurp Co., Inc., BT AL

Complaints against respondent Lykes Bros. Steamship Co., Inc. dismissed with
prejudice as result of settlement, between complainants and Lykes only, of
claim for reparation on shipments of cotton from U.S. Gulf ports to ports
in the Mediterranean and Far East areas.

Appearances as previously noted.

SECOND INITIAL DECISION ON REMAND OF GUS O.
BASHAM, CHIEF EXAMINER, DETERMINING REPARA-
TION DUE COMPLAINANTS*

The first initial decision on remand herein, issued on January 15,
1964, dismissed with prejudice the complaints against respondent

1 See Notice and Order of the Commission, infra.
7 F.M.C. 779
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Lykes Bros. Steamship Co., Inc. only, as the result of a settlement evi-
denced by Stipulation and Agreement by and between Lykes and
complainants executed on December 18, 1963. Said report reduced
the proposed settlement of $55,000 to $48, 800 by eliminating reparation
claimed on certain shipments found to be time barred.

As a result of the first decision, the parties involved have filed a
revised Stipulation and Agreement executed on January 22, 1964,
which eliminates the claims on the barred shipments, and computes
reparation on the remaining shipments applying 6% interest from
date of payment of freights through January 15, 1964, and arrives at
an amount of $54,600 as reparation? Except for this change the
revised stipulation is substantially the same as the first one, which is
set forth in the first decision.

The second or revised stipulation supersedes and is submitted in
lieu of the first one which is expressly withdrawn by the parties, who
request that the first decision issued on January 15, 1964, also be
withdrawn.

3The detalled changes from the first stipulation and from the figures shown on pages
2 and 4 of the first decision are reflected in the table below.

Docket No. . Rgf)aration Settlement Distribution
aimed
732, " $6, 861. 19 $11, 689. 50 .
33 16,016.50 |  27,361.32 }sas, 000, H. Kempner.
734. 8,043.31 13,707.80 | 13, 700, Galveston Cotton.
[ L S, 1,139. 30 1,931.77 | 1,900, Texas Cotton.

Total 32, 080. 30 54,690.39 | 654, 600

The first decision will not be withdrawn since it contains the essential
facts of the case except as modified and supplemented by this decision.?
However, since the barred shipments have been eliminated, any dis-
cussion relating to them may be considered moot at this juncture of
the proceeding.

Upon the facts recited in the first decision herein, as modified by
this-decision, it is found that the proposed settlement will not contra-
vene the applicable provisions of the Shipping Act, 1916, or related
Acts. An order will be entered dismissing the complaints as to Lykes
only, with prejudice.

8 Although the Commission has ‘by notice of January 28, 1964, postponed indefinitely

the time for filing exceptions to the first decision, exceptions may be filed to the combined
decisions within the usual time after service of this decision.

7 F.M.C.
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As stated in the first decision, this action should not be construed as
an approval of any particular amount of interest on the claims in-
volved; and is without prejudice to any findings which may be made
with reference to the remaining claims for reparation against the
remaining respondents.

(Signed) Gus O.BasHam,
Presiding Evaminer.
January 29,1964. -

7 F.M.C.
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>

No. 732

H. KEMPNER
V.

Lyxes Bros. Steamsure Co., INC., ET AL.

No. 738

H. KempnEr
v,
Lyxges Bros. Steamsare Co., INc., ET AL.

No. 734

GarvestoN Corron CoMPANY
V.

Lyxgs Bros. Steamsure Co., INc., BT AL.

No. 785

Texas CorroN INDUSTRIES
V.

Lykes Bros. Steamsare Co., INc., ET AL.
NOTICE AND ORDER

No exceptions having been filed to the Examiner’s Second Initial
Decision and it appearing therefrom that the discussion of “time-
barred” shipments in the Examiner’s First Initial Decision is now

782 7 F.M.O.
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moot, notice is hereby given that the Commission has determined not
to review the Second Initial Decision and said decision (also the First
Initial Decision to the extent it sets forth the essential facts) became
the decision of the Commission on February 25, 1964, pursuant to Rule
13(d) of the Commission’s Rules of Practice and Procedure.

7t 35 ordered, That as to Lykes Bros. Steamship Co. the complaints
be, and they are hereby, dismissed with prejudice.

By the Commission, February 25, 1964.

(Signed) Taosas Lasr,
Secretary.
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Docket No. 1050

Exovusive PatroNace (DuaL Rare) ConTrACT INTERIM APPROVAL OF
AMENDMENT To Excrusive Patronaee (Duar Rate) System

Trans Pacific Freight Conference (Hong Kong) Agreement No. 14
has filed a request for permission under Section 14b of the Shipping
Act, 1916, to increase the scope of its exclusive patronage (dual rate)
system.

This conference amended its dual rate contract and filed such
amended contract with the Commission pursuant to Section 8 of
Public Law 87-346. Said Section 8 provides that such contract shall
remain lawful for a period not beyond April 8, 1964, and that prior
to such time the Commission shall approve, disapprove, cancel.or
modify such dual rate contract. .

Notice of the filing of the request for permission to increase the
scope of the contract rate system was published in the Federal Register
on October 26, 1963, and interested persons were invited to comment
thereon. No comments were received by the Commission pursuant to
such publication. However, an issue has been raised in the docketed
proceeding as to the propriety of including ports in Hawaii, Canada,
and Alaska, as destination ports for this contract rate system.

W hereas, examination fails to show the modification insofar as it
pertains to Pacific Coast ports in California, Oregon, and Washington
to be unjustly discriminatory or unfair as between shippers, exporters,
importers, or ports, or between exporters from the United States and
their foreign competitors, detrimental to the commerce of the United
States, contrary to the public interest or violative of the Shipping
Act, 1916;

Now therefore, by virtue of the authority vested in the Commission,

It is ordered, that pursuant to Section 14b of the Shipping. Act,
1916, and without prejudice to the future action of the Commission
pursuant to Section 3 of Public Law 87-346, as amended, permission
is granted to extend the scope of the Conference dual rate system to

784 7 F.M.C,
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include as destination ports the Pacific coast ports in California, Ore-
gon, and Washington, and the conference request to include addi-
tional ports in Hawaii, Canada, and Alaska will be held in abeyance
pending settlement of the issue raised in the docketed proceeding.
By the Commission, March 17, 1964.
(Signed) THomas Lisi,
Secretary.
7 F.M.C.
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Seeciar. Docker No. 282

Barr Surppine CoMPANY, AGENT FOR PrOCTER & GamBLE A. G.
v,
RoxarL NETHERLANDS STEAMSHIP COMPANY

An application for voluntary payment of reparation filed pursuant to Rule 6(b)
and based on rate mistake may be granted upon proof that a conference or
carrier failed to effectuate an intended tariff filing through inadvertent
omisgion or error, that discrimination will not result if relief is granted, and
that equity and justice warrant the relief reqliested.

A shipper will not be relieved of tke ¢onsequences of a conference’s inadvertent
omission or error in filing a rate in the absence of affirmativé proof that
the shipper and carrier acting in good faith agreed, or the shipper had
otherwise been led to believe, that such rate would apply.

W.O’Hara for complainant.
J.R. Hooyberg for respondent.

SUPPLEMENTAL INITIAL DECISION OF HERBERT K.
GREER, EXAMINER*

This proceeding was initiated by an application filed pursuant to
Rule 6(b) of the Commission’s Rules of Practice and Procedure
whereby the respondent Royal Netherlands Steamship Company
sought permission to pay reparation to the complainant Barr Ship-
ping Company as agent for Procter & Gamble A.G., in the sum
of $321.25 for alleged overcharges on shipments of soap powder and
bleach from New York to Aruba and Curacao. The application
disclosed that the U.S. Atlantic and Gulf-Venezuela and Nether-
lands Antilles Conference (the conference) of which respondent is
a member, at a meeting held on February 6, 1963, adopted a resolu-
tion to lower the rates on soap powder and bleach effective Febru-
ary 18, 1963; and that the conference through error and omission

1This decision became the decision of the Commission on March 12, 1964, See order
and dissenting opinion of Commissioner Patterson, infra.
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failed to effecuate the reduction by a proper filing with the Com-
mission. The Imitial Decision authorized respondent to make pay-
ment to complainant in the sum of $264.66 as reparation, that amount
being the difference between the rate charged and the reduced rate on
the shipments made between February 18 and March 3, 1963 (the
February shipments). On shipments made subsequent to March 4,
1963, the date the reduction in rates became effective in accordance
w1th the erroneously filed tariff, respondent was directed to make
refund of straight overcharges in the amount of $56.69

The proceeding was remanded for a determination of whether, as
to the February shipments, the shipper paid more than it expected to
pay or had any agreement or understanding with the carrier that the
rates for soap powder and bleach were to be reduced before such ship-
ments were made. The Initial Decision was based on the concept that
it would be unjust and inequitable to permit a carrier to profit by
virtue of its own error or omission at the expénse of an innocent
shipper regardless of whether the shipper had been misled as to the
legal rate. ‘The Order of Remand points out that in’ the past the
Commission has relieved a shipper of the consequences of a carrier’s
inadvertence or oversight in filing a rate only “when the parties
acting in good faith had agreed, or the shipper had otherwise been
led to believe, that said rate would apply.” The order refers to “the
necessity of submitting affirmative proof on that point.”

ADDITIONAL EVIDENCE

In.compliance with the Order of Remand, evidence has been ad-

duced. that on February 7, 1963, the conference of which respondent
is a member advised Procter & Gamble Manufacturing Company,
which company handles all rate negotiations for complainant, that:
we are amending our Tariff effective February 18, 1963, through June 30, 1963,
to provide the rate of $22.00 per 2,000 pounds on Detergent and $20.00 per
2,000 pounds on Laundry Bleach to Aruba and Curacao.
On the basis of this evidence, it is found and determined that com-
plainant had been led to believe the rates for soap powder and bleach
were to be reduced before the two February shipments were made,
and, that complainant paid more than it expected to pay.

DISCUSSION

The additional finding brings this case within the factual category
of cases in which relief has been granted. In summary, the record
now discloses that as to the two February shipments:

7 F.M.C.
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1. "The conference of which respondent is a member resolved to reduce the
rates on detergent (soap powder) and bleach effective February 18, 1963 and
that respondent participated in the conference action reducing such rates.

2. Through error and omission, the reduction was not effectuated by proper
filing with the Coinmission dnd that the error and omission were inadvertent.

-3, ‘Complainant was led to believe that its shipments made subsequent to
February 18, 1963, would be subject to the reduced rates. .

4. Complamants shipments of soap powder and bleach via respondent’
vessels were subjected to the rate of $25.00 per 2,000 pounds, which was the
legal rate according to the tariff then on file with the Commission.

5. Hgd the carrier applied the rate the shipper had been led to believe would
‘bé applicablé and which would have been the legal rate had not the conference
neglected to éffectuate the intended reduction, the charges would have been
$264.66 less than the charges actually collected.

6. There were no shipments of others than complainant of the same or
51m11ar commodlty which moved via respondent’s vessels during the approxx-
mate penod of time at the legal rate.

The Commission’s authorlty to award relief is stated 1n Martini &
Rossz et al. v. Lykes Bros. S.8. C’o 7T F.M.C. 453 (1962), as follows:
We have thé responsibility for administering that Act [Shipping Act, 1916}
‘andg also the Intercoastal Shipping Act, 1933, and empowered among other
things to see that equity and justice are done in the matter of reparations.
The authority has been exercised only when :
1 There has been an error or omission whereby the Commission’s recuius
have not correctly reflected the actual intent of the party -responsible for effectu-
ating a proper filing ;
2. Discrimination will‘not result if relief is granted ;and
3. The principles of equity and justice warrant relief.
In‘addition to other facts addressed to the Commission’s discretion in
applying the principles of equity and justice, it is made clear by the
Order of Remand that to warrant the relief of a shipper from the
consequences of a carrier’s oversight or inadvertence in filing a rate,
there must be affirmative proof that the parties acting in good faith
had agreed, or the shipper otherwise had been led to believe, such
rate would apply. The additional evidence presented in this pro-
ceeding satisfies this requirement. Further facts relating to equi-
table considerations are that the shipper is an innocent party and
that a conference member, by virtue of the conference’s error, will
receive more than it intended to 1'ece1ve at the expense of the shipper.

The essential facts warranting relief having been established
respondent is authorized to pay complainant $264.66 as reparation on
shipments of soap powder and bleach via respondent’s vessels on
February 21 and 24, 1963. The direction to make refund of straight

7 FM.C.
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~
overcharges in the amount of $56.59 on shipments made: subsequent
to March 4, 1963 was not subject to the Order of Remand and respond-
ent will make such refund as ordered.
(Signed) Hersert K. GREER,
Presiding Examiner.

FEBRUARY 4,1964.

7 FM.C.
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SercraL Docker No. 282

Barr Suipping CoMpPANY, AGENT FOR PrROoCTER & GampLe, A.G.
V.
RoyarL NETHERLANDS STEAMSHIP COMPANY

NOTICE OF EFFECTIVE DATE OF DECISION AND
ORDER AUTHORIZING REPAYMENT

No exceptions having been filed to the supplemental initial deci-
sion of the Examiner in this proceeding and the Commission having
determined not to review same, notice is hereby given in accordance
with Rule 13(d) of the Commission’s Rules of Practice and Pro-
cedure, that the decision became the decision of the Commission on
March 12, 1964.

It is ordered, that the application of Royal Netherlands Company
to repay to Barr Shipping Company, agent for Procter & Gamble,
A.G., the sum of $321.25 as reparation and refund for overcharges
be and is hereby granted.

COMMISSIONER PATTERSON, dissenting :

The Commission has ordered that the application of the Royal
Netherlands Steamship Company to repay to a shipper certain over-
charges should be granted. The Commission has determined not to
review the Examiner’s decision that the Royal Netherlands Steam-
ship Company may refund to a shipper the amount of $321.25,
because the shipper was required 'to pay freight on the basis of
the rates and charges specified in the carrier’s tariffs on file with
the Commission and published and in effect at the time, instead
of a rate established by the same carrier which “the conference
through -error and omission failed to effectuate by a proper filing
with the Commission.” The facts are clear that the rate the shipper
is being required to pay is not based on the duly published effective
tariffs.

790 7 F.M.C.
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Section 18(b) (3) of the Shipping Act, 1916, enacted by Congress
in Public Law 87-346, approved October 3, 1961, provides as follows:

No common carrier by water in foreign commerce or conference of such carriers
shall charge or demand or collect or receive a greater or less or different compen-
sation for the transportation of property or for any service in connection there-
with than the rates and charges which are specified in its tariffs on file with the
Commission and duly published and in effect at the time; nor shall any such
carrier rebate, refund, or remit in any mannper or by any device any portion
of the rates or charges so specified, nor. extend or deny to any person any
privilege or facility, except in accordance with such tariffs.

Whatever rights Rule 6(b) of the Commission’s “Rules of Practice
and Procedure”, effective July 31, 1953, may give, the rule may not
sanction disregard of the clear terms of the above Congressional
enactment.

It is my opinion that the facts before me in this case, as disclosed by
the Examiner’s decision, show beyond any doubt that the carrier is
refunding and remitting a portion of the rates or charges specified
in its tariffs on file with the Commission and duly published and in
effect at the time. The carrier is also collecting and receiving a less
and different compensation for the transportation of property than
the aforesaid filed tariffs. For these reasons I dissent fromthe deter-
wination of the majority of the Commission to not review and reverse
the decision of the Examiner in this docket.

By the Commission, March 12, 1964.

(Signed) Twonas Lisr,
Secretary.

7 F.M.C.
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No. 1097

IN THB MATTER OF A GREEMENT No. 8905

Port oF SEATTLE—A1LASEA STEAMSsHEHTP CO.

Decided March 19, 196}

1. Respondent Port of Seattle found to be a person subject to the Shipping Act of
1916 with respect to Agreement No. 8905 between it and respondent Alaska
Steamship Company, assignee of Alaska Terminal and Stevedoring Company,
leasing the Port’s Pier 42 and adjacent areas to Alaska Steamship Company.

2. Said agreement, under which the lessor has the right among others to regulate
lessee’s-charges for terminal services and the lessee is granted special rates,
accommodations, privileges or advantages, is subject to the filing and approval.
requirements of section 15 of the Shipping Act of 1916.

3. The temporary and interim agreements between the respondents effective from
September 1, 1962, which incorporate substantially all of the provisions of
Agreement No. 8305, are subject to the requirements of section 15 and were
effectuated by the respondents in violation thereof.

4. Agreement No. 8905 is not unlawful merely because it fails to follow Port’s
tariff charges. It has not been shown to be unjustly discriminatory or unfair
or otherwise violative of section 15 and is therefore approved.

Edward G. Dobrin and Peter D. Byrnes, for Alaska Steamship Com-
pany and the Port of Seattle, respondents.

Mark P. Schlefer, for Puget Sound Tug and Barge Company, Puget.
Sound-Alaska Van Lines Division, intervener.

Donald J. Brunner and Robert J. Blackwell, Hearing Counsel,

Herbert K. Greer, Hearing Examiner.

REPORT

By tue Commission (Jomn Hariiee, Chairman; Tros. E. Staxem,
Vice Chairman; Asaron C. Barrerr, James V. Day, Jomn S.
ParrersoN, Commissioners.)

This proceeding was instituted by the Federal Maritime Commission

(Commission), on its own motion, to determine whether a lease ar-

rangement (Agreement No. 8905, hereinafter sometimes referred to

792 7 FM.C.
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as “8905”) between the Port of Seattle (Port) and Alaska Terminal
and Stevedoring Company (AT&S) should be approved, disapproved
or modified pursuant to section 15, Shipping Act, 1916 (Act).

Port is a municipal corporation of the State of Washington and fur-
nishes wharfage, dockage, warehouse and other terminal facilities in
connection with common carriers by water. AT&S furnished terminal
facilities at Seattle until, by corporate reorganization effective Decem-.
ber 31, 1962, it became a division of Alaska Steamship Company
(Alaska Steam), the latter a common carrier by water operating be-
tween Seattle and various ports in Alaska.

On August 28,1962, Port and AT&S entered into the lease (8905) by
which Port leased to AT&S a terminal facility known as Pier 42,
together with certain adjacent land areas.* The lease is dated August
28, 1962, and covers the period September 1, 1962, through December
31, 1967, except that it is not effective until approved by the Comi-
mission, if approval is required. The agreement was filed with the
Commission and, after public notice, Puget Sound-Alaska Van Lines:
(PSAVL), a common carrier by water competing with Alaska Steam:
between Seattle and Seward, Alaska, entered a protest and the Com-
mission thereafter instituted this proceeding. Port, AT&S and Alaska:
Steam were made respondents and PSAVL intervened. (Alaska
Freight Lines, also a competitor of Alaska Steam, intervened but did
not participate in the proceedings.)

On May 28, 1963 the Commission amended its investigative order to
include three amendments to 8905 filed in April and May, 1963.2 In
June, 1963, respondents filed with the Commission three “interim?
agreements intended to govern their relations from September 1, 1962,
until such time as 8905 would be approved by the Commission.? The
Commission again amended its order of investigation to determine
whether the parties were carrying out 8905 (or other agreements con-

1 Rental is defined in para. 3(b) as,

“An annual sum equal to 1009% of all dockage revenues * * * at Pler 42 in accordance
with [Port’s tariff] plus 100% of all revenues for Wharf Demurrage assessed in accord-
ance with [Port’s tariff] ; plus 100% of all revenues for Wharfage assessed in accordance
with [Alaska Steam’s tariff] up to a maximum annual sum of $150,000 per lease
year * * * [I]n no event shall the rental paid by Lessee for each lease year be less than
the minimum annual rental of $100,000."”

38905-1 is an assignment of the lease by AT&S to Alaska Steam effective December 31,
1963 ; 89052 provides for review by Port of Alaska Steam wharfage charges; and 8905—3
provides for the installation of a truck scale on the premises.

8 The first interim agreement covered the period September 1, 1962 through December 31,
1962 ; the second covers the period from January 1, 1963 forward ; and the third provides.

for rental payments on the truck scale. The terms of the Interim agreements are dis-
cussed infra.

7 F.M.C.
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cerning the same subject matter) prior to approval by the Commission.

Respondents challenge the Commission’s jurisdiction over the Port
of Seattle in its capacity as lessor and further assert that neither 8905,
its amendments, nor the interim agreements are within the scope of
section 15 of the Act. PSAVL contends that the agreements are
within the scope of section 15 and that they should be disapproved
as unjustly discriminatory and otherwise violative of the Act. Hear-
ing Counsel takes the position that the agreements are within the scope
of section 15 and that 8905 as amended should be approved with a
modification.

The Hearing Examiner held that,

1. The parties to Agreement 8905 and the interim agreements are
persons subject to the Shipping Act of 1916, as amended.

2. Agreement 8905, as amended, and the interim agreements ¥ oxox
are within the scope of section 15 * * *

3. The parties to the interim agreements have operated under such
agreements since September 1,1962, and prior to approval of the Com-
mission in violation of the Shipping Act 1916, as amended.

4. Agreement 8905, as amended, is not unjustly discriminatory or
unfair as between persons subject to the Act or otherwise in violation of
the Shipping Act of 1916, and should be approved.

Exceptions were filed to the Examiner’s decision and oral argument
was heard by the Commission. For the reasons set forth below, we
agree with the above conclusions of the Examiner. Exceptions not
discussed herein nor reflected in our findings have been considered by
us and are denied as unsupported by reliable and probative evidence
or as irrelevant to this decision.

DISCUSSION AND CONCLUSIONS

The Port of Seattle is an “other person” subject to the Skipping Act,
1916.
Section 1 of the Act provides in part:

The term “other person subject to this act” means any person not included in
the term “common carrier by water”, carrying on the busipess of forwarding
or furnishing wharfage, dock, warehouse, or other terminal facilities in con-
nection with a common carrier by water.

Respondents concede that Alaska Steam is subject to the Act and
that, insofar as Port furnishes “wharfage, dock, warehouse or other
terminal facilities in connection with a common carrier by water,”
Port also is a person subject to the Act. However, respondents deny
that “furnishing” includes the leasing of terminal facilities and con-

7 F.M.C.
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tend that the lessor of such property stands in the same position as
a vendor of realty and is not subject to the Act.

This argument, as we understand it, is that, by virtue of the lease

arrangement with Alaska Steam, Port has abdicated its position as
a terminal operator at Pier 42 and that Alaska Steam has assumed
that function. In the first place, this argument overlooks the fact
that the provisions of 8905 permit Port to continue to control to a
large extent the level of the rates to be charged at Pier 42. Para. 3(f)
provides that,
As to all charges upon which rental payments are to be computed as provided
in paragraph 3 (b) and (c¢) of this lease, the Lessee’s applicable tariff provi-
sion shall be the same as the Port of Seattle’s tariff provisions with respect
to the same or similar terminal operations.

Furthermore, para. 3(b), as amended by 8905-2, provides that,

Inasmuch as the Lessee is required to pay to the Port as rental herein certain
amounts based upon charges established in the Lessee’s own terminal
tariff * * * all such tariff charges shall be subject to review at all times on
behalf of the Port. If, in the opinion of the Port, any rates or changes appli-
cable to Pier 42, Seattle, named in the Lessee’s tariff are considered detri-
mental to the interests of the Port, the Lessee agrees to change said rates
and/or charges to a figure satisfactory to the Port, or in the event such figure
is not satisfactory to the Lessee, Lessee may cancel this agreement * * *
Also, para. 4 reserves to Port “the right to order the berthing of
vessels and the loading or discharging of cargo to or from such
vessels at the leased premises, provided only that such operations
shall not unreasonably interfere with the rights of the Lessee” at
Pier 42.

We think it clear, therefore, that Port has not abandoned its func-
tion of furnishing terminal facilities at Pier 42.%

Respondents’ argument also fails for a more fundamental reason.
The leasing of a terminal facility in connection with a common
carrier by water is a function—and a common one—of a terminal
owner or operator which cannot be separated or distinguished from
the “furnishing” of “wharfage, dock, warehouse, or other terminal
facilities” within the meaning of section 1 of the Act.

The legislative history of the Shipping Act, 1916, makes clear that
Congress was seriously concerned with terminal leases. The recom-
mendations of the so-called “Alexander Committee” were followed
in large part in framing the Act.®* One of these recommendations

4 This view is strengthened by a reading of the Port’s current “leasing policy,” which
contalns the statement that it is the Port’s policy to retain a degree of control over its
leased facilities, including the right ‘““to establish the rates to be charged.”

8 House Report 659 on H.R. 15455 (64th Cong.), p. 27.

7 F.M.C.
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was that terminal owners “be required to make their terminal facilities
available to water carriers on equal terms * * *”s

Again, during the House debates and proceedings on the Shipping
Act, Representative Alexander, in opposing a proposed amendment
which would have deleted the words “wharfage, dock, warehouse, or
other terminal facilities” from section 1, said,

Hence, if the board effectually regulates water cafriers, it must also have
supervision of all those incidental facilities connected with the main carriers.
The proposed amendment was rejected (53 Cong. Rec. 8276).

To hold that the Commission has no authority over a terminal
operator who leases its facilities under terms and conditions similar
to those embodied in 8905 would thus emasculate the very powers
which Congress intended the Commission to have in order properly
to supervise the shipping industry. Our conclusion is that the lease
agreement was entered into between two persons subject to the Act.
We turn next to the question of whether the agreement itself requires
Commission approval under section 15 of the Act.

Agreement 8905, as amended, is an agreement which is subject to
section 16 of the Act.

In order to be subject to section 15, an agreement must either, (1)
fix or regulate transportation rates or fares; (2) give special rates,
accommodations, or other sepcial privileges or advantages; (3) con-
trol, regulate, prevent or destroy competition; (4) pool or apportion
earnings, losses or traffic; (5) allot ports or restrict or otherwise
regulate the number and character of sailings between ports; (6)
limit or regulate in any way the volume or character of freight or
passenger traffic to be carried; or (7) in any manner provide for an
exclusive, preferential, or cooperative working arrangement.’?

s Report of the House Committee on Merchant Marine and Fisheries (63d Cong.), In-
vestigation of Shipping Combinations, vol. 4, p. 32.

7 Section 15 reads in pertinent part as follows :

“That every common carrier by water, or other person subject to this Act, shall file
immediately with the Commission a true copy, or, if oral, a true and complete memorandum,
of every agreement with another such carrier or other person subject to this Act, or modi-
fication or cancellation thereof, to which it may be a party or conform in whole or in part,
fixing or regulating transportation rates or fares; giving or recelving speclal rates, accom-
modations, or other speclal privileges or advantages; controlling, regulating, preventing,
or destroying competition; pooling or apportioning earnings, losses, or traffic; allotting
ports or restricting or otherwise regulating the number and character of sailings betw_een
ports; limiting or regulating in any way the volume or character of freight or passenger
traffic to be carried; or in any manner providing for an exclusive, preferential, or coopera-
tive working arrangement. The term ‘agreement’ in this section includes understandings,
conferences, and other arrangements.”

7 F.M.C.
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Respondents contend that 8905 contains no provisions which would
render it subject to section 15. Their specific contentions will be dis-
cussed as pertinent to our findings.

Agreement 8095 regulates transportation rates.

Respondents argue that wharfage, dockage, and wharf demurrage
are not “transportation rates” within the meaning of section 15 and
that, in any event, 8905 in no way regulates or fixes such rates. This
contention is contrary to past decisions of this agency and the courts.

As indicated above, paras. 3(b) and 3(f) of the agreement require
that Alaska Steam’s wharfage, dockage and wharf demurrage charges
be the same as those assessed by Port for like services, and give to Port
the right to review and change such charges. Such an agreement is
clearly the fixing and regulating of those charges. In Greater Baton
Rouge Port Comm. et al. v. FMB, 287 F. 2d 86 (CA 5, 1961), the
Court cited with approval the Board’s determination that a lease
agreement between two persons subject to the Act, whereby the rates
of the lessee would be competitive with rates for similar services at
other Gulf ports, was a “regulation of rates” within the meaning of
section 15. In addition, several dockets decided by this agency have
involved terminal agreements fixing terminal charges [e.g. Terminal
Charges at Norfolle 1 USSB 357 (1935) ; Associated—Banning Co. V.
Matson, 5 FMB 836 (1957)], and there are presently on file with the
Commission a number of approved agreements which cover the fixing
of rates and charges by terminals. There has never been any question
that the charges fixed pursuant to those agreements—charges similar
to those before us in 8905—are “transportation” rates.®

Agreement 8906 gives special rates, accommodations, privileges or
advantages.

Under the terms of the lease agreement, Alaska Steam pays to Fort
as rent an amount equal to 100% of the charges assessed for wharfage,
dockage and wharf demurrage at Pier 42 up to a maximum of $150,000
per annum. It retains the overage, which the record indicates will
be substantial. Even though additional risks and expenses for over-
head and superintendence are imposed on Alaska Steam under the
lease, it appears the net result of the lease’s operation may be finan-

6 Respondents contend that in any event they are merely acting in accordance with
approved Terminal Conference Agreement No. 6783, to which they are signatories, which
allows the parties thereto to ‘“‘establish and maintain just and reasonable, and, so far as
practicable, unjiform tariff rates * ¢ *.” But 8905 goes farther. It requires that
Alaska Steam’s tariff will at all times be the same as Port’s, whereas 6785 allows the
parties the right to act independently without abrogating the agreement.

7 F.M.C.
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cially advantageous to Steam. It also appears that the parties be-
lieved the wharfage, dockage and wharf demurrage charges would
likely exceed the $150,000 maximum, although the possibility that they
might not was considered and a minimum rental of $100,000 annually
was therefore provided. But whether or not Alaska Steam derives a
dollar advantage from the lease, section 15 is not limited to such bene-
fits. It extends as well to agreements giving special rates, accommoda-
tions or privileges and 8905 obviously does that.®

The provisions of the agreement which regulate rates and grant
special rates, accommodations, privileges or advantages to the lessee
amply bring it within the filing and approval provisions of section 15
of the Act. We therefore find it unnecessary to deal with the excep-
tions of the parties which relate to other provisions of 8905 which
might also render it subject to section 15.

The interim agreements are subject to section 16 and have been effec-
" tuated. prior to approval.

As indicated above, in June, 1963, respondents filed with the Com-
mission three “interim” agreements intended by the parties to govern
their relations from September 1, 1962, until such time as 8905 would
be approved by the Commission.’®* Since it has been found that 8905
is subject to section 15, the interim agreements are also subject if they
correspond in substance to 8905. We find that they do.

Under the interim agreements the premises are held by Alaska
Steam—
under a month-to-month tenancy; subject, however, to all of the terms and
conditions [of 8905] except the provisions relating to the term of the lease and

the provisions of paragraphs 4 and 5 relating to secondary berthing rights and
the application of the U.S. Shipping Act.

The interim arrangement also provides that,

in lieu of the rental provisions [in 8905], it is agreed that the rental provided
in 3(a) and the minimum monthly rental of $12,500.00 as provided in 3(b)
will apply without further restrictions.

It was further provided that, upon approval of 8905 by the Com-
mission, the terms of 8905 would become operative and relate back
to September 1,1962.

9 The fact that the arrangement is termed a “rental formula” by the parties makes it no
less a section 15 agreement.

10 The agreements were assigned Agreement Numbers 8905-A, 8905-B and 8905-C.
8905-A and -B are substantially the same, the difference being that B was executed
because of the assignment of the lease from AT&S to Alaska Steam. 8905-C deals only
with an additional rental for a truck scale installed by Port pursuant to 8805-3. We are
here concerned primarily with A and B and will treat them as one.

7 F.M.C.
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The Examiner found, and we agree, that the only difference between
the interim agreements and 8905 was the exclusion of the Port’s sec-
ondary berthing rights and that this variance did not remove the
interim agreements from within the scope of section 15.

Respondents except to this finding, contending that the interim
agreements are merely an ordinary lease of property for a flat monthly
rental of $12,500. But the $12,500 monthly rental still relieves Alaska
Steam from paying the tariff charges for wharfage, dockage and
wharf demurrage and therefore represents a special rate, accommoda-
tion or advantage for the reasons set out above in our discussion of
the basic lease. Also, while respondents deny that it was their inten-
tion that Alaska Steam would observe the same rates as Port under
the interim agreements, we think it clear that paragraph 8(f) of the
basic lease (8905), which is applicable under the interim arrangement,
required just that and the interim agreements constitute a regulation
of rates in the same manner as the basic lease.

Respondents admit that the terms of the interim agreements have
been carried out by them since September 1, 1962. Therefore, we find
that the respondents have carried out agreements subject to section 15
of the Act without approval, contrary to the requirements of said
section.

Agreement 8906 does not violate section 15.

Section 15 of the Act empowers the Commission to approve an
agreement unless, after notice and hearing, it finds ¢nter alia that the
agreement is unjustly discriminatory or unfair as between carriers,
shippers, or ports, or that it operates to the detriment of the commerce
of the United States, or is in violation of the Act. The Examiner
found that Agreement 8905 should be approved pursuant to section 15
because it is not unjustly discriminatory or unfair or otherwise viola-
tive of the Act.

Hearing Counsel support the Examiner’s finding but suggest modi-
fication of the agreement in one respect, as later noted. PSAVL
excepts to the Examiner’s finding. It alleges that it requested from
the Port but was refused a lease similar to the one given Alaska Steam,
and that the rental provisions of 8905 confer a financial advantage
and undue preference on Alaska Steam and result in unjust discrim-
ination and undue prejudice against PSAVL, in violation of sec-
tions A8 and 16 First of the Act. It further alleges that the Port’s

7 F.M.C.
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failure to charge Alaska Steam the Port’s published tariff rates is an
unjust and unreasonable practice violative of section 17 of the Act.**

An agreement for the use of a public terminal facility at a rental
which deviates from the terminal’s regular tariff provisions, may run
afoul of the Shipping Act’s proscriptions and is deserving of our
scrutiny for any illegal discrimination or prejudice that may result.
Such an agreement, however, is not unlawful or unreasonable merely
because it does not follow the terminal’s tariff charges. Nor can we
condemn an arrangement like 8905 on the basis of mere allegation, as
PSAVL in effect asks us to do here.

The record here is barren of proof that 8905 subjects PSAVL to un-
lawful discrimination or prejudice. It does show that a competitive
relationship exists between PSAVL and Alaska Steam, but there is
no evidence that PSAVL has been damaged by the agreement. There
is no showing, for example, that cargo has been or will be diverted from
PSAVL to Alaska Steam. Past decisions of the Commission and its
predecessors make clear that the person claiming illegal prejudice or
disadvantage must establish damage with respect .to its ability to
compete.? But here the facts at most reflect only that Alaska Steam
may derive some monetary benefit from 8905, which obviously is not
a sufficient basis for us to find that undue disadvantage, or indeed any
disadvantage at all, will result to PSAVL.

The nature of PSAVL’s position is further pointed up by reference
to its own negotiations with the Port. In 1961 PSAVL undertook to
obtain from the Port space for PSAVL’s erection of a container crane
.on the Port’s Pier 5, coupled with a reduced wharfage charge on
PSAVL'’s containerized cargo. It later withdrew the crane proposal.
Subsequently in 1961 PSAVL offered to lease from the Port for a

1 Section 16 of the Act reads in pertinent part:

«“That it shall be unlawful for any common carrier by water, or other person subject to
-this Act, either alone or in conjunction with an other person, directly or indirectly :

First. To make or give any undue or unreasonable preference or advantage to any
particular person, locality, or description of tarfiic in any respect whatsoever, or to subject
any particular person, locality, or description of traffic to any undue or unreasonable preju-
.dice or disadvantage in any respect whatsoever.”

Section 17 reads in pertinent part:

“Bvery such carrier and every other person subject to this Act shall establish, observe,
and enforce just and reasonable regulations and practices relating to or connected with
the receiving, handling, storing, or delivering of property. Whenever the board finds that
-any such regulation or practice is unjust or unreasonable it may determine, prescribe, and
order enforced a just and reasonable regulation or practice.”

13 West Indies Fruit Co. et al. v. Flota Mercante Grancolombiana, S.4., T F.M.C. 66
(1962) ; Port of New York Authority v. AB Svenske Amerika Linien, et al., ¢ F.M.B. 202,
205 (1953) ; The Parafiine Companies, Ino. v. American-Hawatian Steamship Oo., et al.,
1 U.S.M.C. 628 (1936).
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“lump sum rental,” part of the dock frontage on Pier 5 and storage area
adjacent thereto. However, the $1000 per month rental figure
PSAVL finally named in connection with this offer was considered
by the Port to be “quite unrealistic” in light of the property involved
and the Port’s investment therein. Meanwhile, PSAVL went ahead
with plans to furnish its own facilities. It reconstructed terminal
property belonging to one of its parent companies and located im-
mediately adjacent to the Port’s Pier 5, and has since conducted its
operations from this facility. Thus PSAVL, although protesting the
lease between the Port and Alaska Steam, apparently had ceased to
have any interest itself in leasing from the Port.

At the time of the Port-PSA VL negotiations, Port had a policy of
assessing 100% of wharfage, dockage and wharf demurrage in con-
nection with its terminal rentals. This policy had been modified prior
to the time of the Port’s negotiations with Alaska Steam leading to
Agreement 8905, and under the modification it was permissible to adopt
a negotiated renta,l formula at less than full tariff charges in cases of
inequity to the Port or its lessee. The Port had mentioned its previous
100% policy to PSAVL during the course of their negotiations, but
whether it intended at all events to adhere to the policy is not clear.
Even if it did, there is nothing in the subsequent policy change which
suggests discrimination. Nor is there any evidence that the Port has
refused to apply its new leasing policy to PSAVL or‘any other carrier,
or indeed that the Port has been asked to do so.

Furthermore, it is cléar, as the Examiner found, that the circum-
stances of the Port’s negotiations with these two carriers “were en-
tirely different.” Different facilities and different cargo were in-
volved. PSAVL at no time proposed to negotiate with the Port
either for facilities or a rental formula similar to those covered by
Agreement 8905. And for aught this record shows, what PSAVL
did propose to the Port failed not because of any alleged discrimination
but because PSAVL either withdrew its offer, tendered a rental figure
which the Port considered grossly inadequate, and/or concluded that it
would provide its own facilities.

Our conclusion is that Agreement 8905 should be approved. There
has been no showing that the agreement is violative of any of the pro-
visions of the Act. And, while we have nothing whatever to indicate
that such will be the case, we point out that if during the approxi-
mately four years which remain of the agreement’s life it can be shown
to be having an unlawful impact or effect on a carrier or other inter-
ested person, we are authorized under section 15 to again review it.

7 F.M.C.
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Hearing Counsel request that in approving 8905 we order it modified
so as to provide for a rental based upon a percentage of wharfage,
dockage and wharf demurrage, and for a minimum rental “set at a
point which takes into account maintenance costs and normal deprecia-
tion charges.” Hearing Counsel believe Alaska Steam should pay a
rental which bears a direct relationship to the amount of cargo moving
over Pjer 42, and they are concerned that the minimum rental may
not in the future be sufficient to assure the Port a reasonable return
because of rising costs. '

Respondents contend we have no power to order such a modification
and they also dispute the request on its merits. We need not pursue
the question of our authority since we, like the Examiner, cannot sub-
scribe to Hearing Counsel’s view. This is essentially a section 15
proceeding. It isnot a rate case where we could have a direct interest
in the level of the Port’s return on its terminal facilities. Beyond
this, the Port of course is a public body, experienced in terminal man-
agement. We have no grounds for disputing its judgment in nego-
tiating 8905 or for finding that it acted without prudent regard for the:
public’s investment in Pier 42. We note, moreover, that both parties
have in the agreement reserved the right-to cancel on 90 days’ notice,
hence even if the Port should conclude that it has erred, it has an
adequate recourse.

An appropriate order is attached approving Agreement 8905, as
amended.

7 F.M.C.
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No. 1097

In THE MATTER OF AGREEMENT No. 8905

Portr oF SEaTTLE—ATLASEA STEaAMSHTP CoO.

ORDER

This proceeding having been instituted by the Commission to deter-
nrine whether Agreement No. 8905, as amended, between the Port of
Seattle and Alaska Steamship Co. should be approved, disapproved
or modified pursuant to section 15 of the Shipping Act, 1916, and
whether these parties were carrying out said Agreement or other
agreements concerning the same subject matter without Commission
approval, and the Commission having this date made and entered its
Report stating its findings and conclusions, which Report is made a
part hereof by reference, and the Commission having found that
Agreement No. 8905, as amended, is not unjustly discriminatory or
unfair as between carriers, shippers, exporters, importers or ports, or
between exporters from the United States and their foreign competi-
tors, nor detrimental to the commerce of the United States, contrary
to the public interest, or violative of the Shipping Act, 1916; therefore

It is ordered, That Agreement No. 8905, as amended, be and it is
hereby approved effective this date, pursuant to section 15 of the
Shipping Act, 1916.

By the Commission, March 19, 1964.

(Signed) Twaomas Lisr,
Secretary.

7 F.M.C. 803
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Speciar. Docker No. 312

TaeE DayroNn ARt INSTITUTE
V.
American Exporr Lines, Inc.

Application of American Export Lines for authority to refund the sum of $2,780.00
to Dayton Art Institute in connection with a shipment of paintings from
Genoa to New York, denied.

T. Ravera, for applicant.
INITIAL DECISION OF HERBERT K. GREER, EXAMINER*

American Export Lines, by application filed pursuant to Rule 6 (b)
of the Commission’s Rules of Practice and Procedure, seeks authority
to pay to Dayton Art Institute of Dayton, Ohio (the Institute), the
sum of $2,780.00 as reparation in connection with the shipment of
‘paintings from Genoa, Italy to New York City, U.S.A.

' Applicant’s vessel, the Constitution, sailed from Genoa on Septem-
ber 15, 1962, carrying a shipment of 27 paintings consigned to the
Institute. The rate assessed and collected was in accordance with
Freight Tariff No. 13 of the West Coast of Italy, Sicilian and Adriatic
Ports/North Atlantic Range Conference, of which applicant is a mem-
ber and which tariff provides:

VALUABLE Goops—the term “ad valorem” indicates a rate of 1.75% of the value
of the shipment, unless any other percentage is specified, and shall be on the value
as per invoice. '

The declared value of the paintings, Old Genoese Masters, was $278,-
000.00 and applying the above tariff, applicant charged and collected
from the Institute the sum of $4,865.00. The application does not
disclose any offer or agreement to ship at a lesser rate nor does there
appear to be any misunderstanding that the rate charged was in ac-
cordance with the lawful rate. However, applicant now alleges and

1 This decision became the decision of the Commission on January 7, 1964, and an order
was issued denying the application.

804 7 F.M.C.
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the Institute agrees, as does the conference, that the rate charged was
excessive. The reason for the allegation is that the valuation of $278,-
000.00 was declared for the sole purpose of insurance coverage whereas,
in fact, the paintings had no “commercial” value ; further, that the total
volume of the shipment did not exceed 12 cubic meters.

No change in the declared value is proposed. It is proposed. that
since the paintings had no “commercial” value, a rate of 1.75% of the
declared value is excessive although a rate of 0.75% would not be exces-
sive. The method by which the parties computed the proposed rate is
left to conjecture. It is evident, however, that the declared value was
used for insurance purposes and that had the paintings been lost, the
amount of $278,000.00 would have been demanded.

Applicant and its conference did not file with the Commission, nor
disclose an intent to file, a change in the rates, charges or classifications,
rules or regulations to decrease the cost to the shipper pursuant to sec-
tion 18(b) (2) of the Shipping Act, 1916, as amended (the Act)-
Their proposal is that although section 18(b) (3) of the Act prohibits
a carrier to “refund, rebate, or remit in any manner or by any device
any portion of the rates or charges so specified (by the tariff filed) nor
extend or deny to any person any privilege or facility, except in ac-
cordance with such tariffs”, the Commission authorize in this isolated
instance, a refund by applying a rate, not published or filed with the
Commission.

The Commission has taken a broad view of its authority under Rule
6(b). It hasheld that the power to prescribe a substitute rate for one
appearing in a tariff is not a prerequisite to granting relief, however,
the authority was geared to cases of bona fide rate mistake or inadvert-
ence. Martins & Rossi et al. v. Lykes Bros. 8. 8. Co., T F.M.C. 453
(1962). It has permitted refunds and waiver of undercharges in
severa] cases, the most recent of which was Corporation Autonoma
Regional Del Cauca, et al. v. Dovar S. A. International Shipping &
Trading Co.,Special Docket 266, decided October 30,1963 by Examiner
Southworth and adopted by the Commission. However, these cases
have been limited to the proposition that innocent shippers should not
be made to bear the consequences of a carrier’s neglect in filing a tariff
rate that the parties, acting in good faith, had agreed would apply.
This case does not fall within the category of cases in which relief has
been permitted. Here, it cannot be found that applicant erred in
filing its tariff. There was no misunderstanding as to the legally ap-
plicable rate.

7 FM.C. -
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However, in the Martini & Rossi case, supra, the Commission held
that if granting relief will not result in discrimination (and there
would be no discrimination involved here) that.:

We have the responsibility for administering that Act [Shipping Act, 1916] and
also the Intercoastal Shipping Act, 1933, and are empowered among other things
to see that equity and justice are done in the matter of reparations.

Further, in Lykes Bros. S. 8. Co—Refund of Freight Charges, T
F.M.C. 602, it was held that: “the fact the rate charged is not shown to
be unjust, unreasonable or otherwise unlawful is not determinative of
an application under Rule 6(b).”

Viewing the situation in the light of the Commission’s authority to
apply equity and justice under Rule 6(b), there is still no basis for
permitting a refund. The parties originally based the freight rate
and the insurance coverage on the same valuation. Freight charges
were computed in accordance with the legally applicable tariff. If
tho parties had then considered the rate excessive, applicant had the
option of filing a lower rate under section 18(b) (2) of the Act and the
rate would have become effective immediately on filing. No attempt
was made to provide a lower rate. More than a year subsequent to the
shipment, they propose that. the rate was excessive because the ship-
ment consisted of valuable objects which had no “commercial” value
although the published tariff makes no such distinction. They do not
propose that the declared value reflect this distinction; only the rate.
Thus, they avoid applying one valuation for insurance purposes and a
different valuation for rate purposes. However, they seek to accom-
plish the same purpose by indirection. The basis proposed for a dif-
ferent rate on various valuable articles is that one class has no
“commercial” value while the other does have a “commercial” value.
There is no practical basis for the difference in the proposed rates.
Many shipments of valuable objects occupy but little space and this fact
has been recognized by applicant’s conference in establishing a rate
for such objects based on value rather than on volume or weight.
There is no difference in the method of handling and shipping valuable
articles of no “commercial” value and other valuable articles, insofar
as the record discloses. It cannot be held that the paintings had no
“commercial” value in relation to the purposes for which the declared
value was applied. A contract of insurance.and a contract of affreight-
ment are equally commercial transactions and the application of the

7 F.M.C.
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declared value to both contracts was not unjust or inequitable. There
isno basis for a finding that the rate was excessive or that the shipper or
consignee was treated unjustly.

The application is denied. An appropriate order will be entered.
(Signed) Hersert K. GREER,

Presiding Examiner.
DEecemsBEer 18, 1963.

7 F.M.C.
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Serc1ar Docker No. 313

Nyp1a Foops CORPORATION
V.

Java Pacrric Line, GENERAL AGENTS FOR NEDLLOYD LINE

Application of Java Pacific Line for authority to refund to Nydia Foods Corpora-
tion the sum of $192.58 in connection with'a shipment from Lisbon, Portugal
to New York, denied.

W. G. del Campo Hartman for applicant.

INITIAL DECISION OF HERBERT K. GREER, EXAMINER*

Java Pacific Line, as general agent for Nedlloyd Line seeks authority
to pay to Nydia Foods Corporation the sum of $192.58 as a partial
refund for alleged overcharges in connection with a shipment of dry
biscuits from Lisbon, Portugal to New York, U.S.A. The applica-
tion-is filed pursuant to Rule 6(b) of the Commission’s Rules of
Practice and Procedure.

F. A. Caido of Lisbon, Portugal, by bill of lading dated August 16,
1963, consigned a shipment of 16 cases of dry biscuits to Nydia Foods
Corporation (Nydia). Theshipment was carried on a Nedlloyd vessel
and delivered on September 4, 1963. The shipper, prior to the ship-
ment, made no effort to determine the applicable rate. Nedlloyd had
no commodity rate for biscuits covering the trade from Lisbon to
United States Atlantic and Gulf ports. Consequently, the N.O.S. rate
of $75.00 per 1000 kilos was applied and the consignee, Nydia, was
required to pay total freight charges of $356.63. Nydia, after paying
the freight charges, petitioned Nedlloyd to establish the commodity
rate for biscuits at $34.50 per 1000 kilos and Nedlloyd agreed to do so.
Nedlloyd has taken steps to insert the new rate in its tariff but rec-

1 This decislon became the decision of the Commission on January 7, 1964, and an order
was i1ssued denying the application.
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ognizing that the new rate may not be applied retroactively, seeks
authority to refund to Nydia the difference between the Tariff N.O.S:
rate of $75.00 per 1000 kilos and the proposed rate of $34.50 per 1000:
kilos, the difference amounting to $192.58.

No other shipments of the commodity involved have been made on
applicant’s vessels at the legally applicable rate and discrimination
will not result if permission to refund is granted. The issue is limited
to the question of whether the facts disclosed warrant relief under the
principles of equity and justice which the Commission, in its discretion,
may apply to applications under Rule 6(b). Martini and Rossi v.
Lykes Bros. S. 8. Co., 7 FM.C. 453. In general, to apply the prin-
ciples of justice is to seek that end which ought to be reached in a
case by the regular administration of the principles of law involved
as applied to the fact. Words &:Phrases, Volume 23 at page 463. The
principles of equity relate,to a moral right, the sense of what is just
and equal, and fair dealing. Words & Phrases, Volume 15 at page 129.
The Commission has applied these principles in a series of cases in-
volving rates, beginning with ¥. Higa Enterprises, Ltd. v. Pacific
Far East Line, Inc., 7T F.M.C. 62. The most recent case, Corporacion
Autonoma Regional del Cauca, et al. v. Dovar S. A. International
Shipping & Trading Company, Special Docket No. 266, decided Octo-
ber 30, 1963, and adopted by the Commission, affirms the principle
that innocent shippers should not be made to bear the consequences of
the carrier’s neglect in filing a tariff rate that the parties, acting in
good faith, agreed would apply. In all of these rate cases,’ the facts
disclosed a valid reason for shipper reliance on a rate other than that
specified in the tariff. Further, the carrier was found to have failed
or neglected, through inadvertence or error, to file a tariff it intended
should apply.

The facts here disclosed do not bring this case within the category
of cases in which the Commission has deemed relief to be just and
equitable. It does appear that the rate charged was double the rate
the parties subsequently agreed would apply to future shipments, but
this fact alone would not justify permission for a newly filed rate to
become effective retroactively. The equitable basis for relief should
be that an innocent party has been wronged by some act or omission
of another party and that the principles of fair dealing have been

2In addition to cases above cited, see: Uddo & Taormina Corp. (and 11 other com-
plainants) v. Concordia Line, etc., T F.M.C. 473 ; UNIOEF v. Columbus Line, 7T F.M.C. 543 ;
Lutcher S.A. v. Columbus Line, 7 F.M.C. 588; Lykes Bros. §§ Co.—Refund of Freight
Charges, 7 F.M.C. 602; Jondi Inc. (and 3 other complainants) v. Hellenic Lines Limited,
7 F.M.C.522.
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offended. Here, the .applicant alleges that “shipment of ‘subject 16
cases dry biscuits was made by shippers without hdving ascertained
whiat freight rates would be applicable”. Business men engaged in
the import and export trade are.not innocent, but negligent, when they
make no effort whatsoever to determine the cost of a shipping service
they intend to-utilize. The shipper and the consignee were not misled.
There was no error or inadverteénce relating to the tariff on file and
no failure of the carrier to file a tariff intended to be applicable to this
shipment. These facts mark the distinction between this case and
the cases hereinabove cited. The carrier was not unfair, or even
negligent, in its dealings with the shipper or consignee. There has
been no-inequity or injustice which merits correction.
The application is denied. An appropriate order will be entered.

Dxcemeer 18, 1963.
(Signed) HerBerT K. GREER,
Presiding Examiner.

7 FM.C
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Seeciar. Docker No. 290

AicaMANN & HuBER
V.
Broomrierp SteaMsHip COMPANY
Respondent’s application for authority to pay reparation to complainant in
connection with a shipment from New Orleans to Hamburg, denied.

Misquotation of contract rate to consignee, not a party to a dual-rate contract,
does not entitle consignee to ship at the contract rate and charging con-
signee non-contract rate does not discriminate against him in relation to
contract shipments carried at the lower contract rate.

G. E. Wieckhoff for Applicant.

INITIAL DECISION OF HERBERT K. GREER, EXAMINER*

Bloomfield Steamship Company, by application filed pursuant to
Rule 6(b) of the Rules of Practice and Procedure, seeks authority
to pay Aichmann & Huber the sum of $494.93 as reparation for an
alleged overcharge on a shipment of 264,930 pounds of canned green
beans from New Orleans, La. to Hamburg, Germany.

The nominal complainant, Aichmann & Huber, a West German im-
porter, purchased from R. D. Pringle of San Francisco, Calif., 8,831
cases of canned green beans on terms fa.s., freight collect. Inci-
dental to the transaction, complainant requested a rate quotation for
the shipment from Maritime Cargo Agency of Bremen, Germany,
respondent’s agent. The agent quoted a rate of $23.50 per 2,400
pounds, which was the rate available to signatories of a dual-rate
contract, but did not advise complainant of the necessity of executing
such a contract in order to be eligible for the rate quoted.

R. D. Pringle booked the shipment on respondent’s vessel. Since
Pringle, the shipper, was not a signatory to a dual-rate contract, re-
spondent offered him the opportunity to sign a contract. When
Pringle refused to sign, respondent became aware that freight charges
would be paid by complainant, however, there was insufficient time,

1 This decision became the decision of the Commission on March 12, 1964, and an order
was issued denying the application.

7 F.M.C. 811
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prior to the sailing date, to offer complainant an opportunity to
execute a dual-rate contract. Respondent issued an order bill of
lading to the shipper, Pringle, on February 23, 1963. Pringle was
designated as the shipper, and the shipment was consigned to his
order, with notice of arrival to be addressed to complainant. The bill
of lading presented in evidence does not specify the rate or charges;
however, when complainant’s agent, Standard Uebersee Handels,
G.m.b.H., received the shipment, the non-contract rate of $27.60 per
2,400 pounds had been applied and total freight charges of $3,264.31
were collected. Subsequently, when complainant was advised of the
need to sign a dual-rate contract in order to obtain the lower rate, he
immediately did so. Complainant mailed the contract to the Gulf/
French Atlantic Hamburg Range Conference, of which respondent
is a member, and requested that the contract be made effective as of
January 1, 1963. The Conference executed the contract and returned
it to complainant without action or comment as to the requested retro-
active effective date. The contract became effective on March 18,1963,
subsequent to the shipments here involved.

Having calculated its transaction relating to the shipment of canned
green beans on the basis of the lower contract rate and having been
required to pay the higher non-contract rate, complainant will suffer
a loss if required to remain liable for the freight collected. Respond-
ent seeks to repair the loss on the following basis:

(= (b) (e) (@) (e) ®

Shipment | Legal rate Charges Rate quoted | Charges at | Reparation
bs) (2,400 1bs) collected (2,400 1bs) | rate quoted (e)—(e)

264,930 $29.60 $3,264,31 2 $23.50 $2,779.39 $484.92

2 Although the consignee (complainant) has not executed a concurrence on the application as set forth in
form No. 5 of Appendix IT of the Commission’s Rules of Practice and Procedure, its concurrence is made
evident by Exhibit 2 to the application which is a copy of its informal complaint to the Commission. The
fact that payment was made is evidenced by Exhibit 5,

The application is submitted on the premise that respondent vio-
lated section 17 of the Shipping Act, 1916 (the Act) in charging
and collecting the non-contract rate. Section 17 of the Act provides:
That no common carrier by water in foreign commerce shall demand, charge,
or collect any rate, fare or charge which is unjustly diseriminatory between
shippers or ports, or unjustly prejudicial to exporters of the United States as
compared with their foreign competitors. Whenever the board finds that any
such rate, fare, or charge is demanded, charged, or collected it may alter the

7 F.M.C.
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same to the extent necessary to correct such unjust discrimination or
prejudice * * *

Respondent’s position is stated as follows:

Since it appears that Complainant through no fault of his own was not ac-
corded a reasonable opportunity to avail himself of the contract rate by signing
a Conference contract agreement prior to shipment, further since he has
subsequently signed such a contract, and since other competitive shipments
moved on the same voyage at the proper contract rate, it appears that it
would be unreasonable and would constitute unjust discrimination against
Complainant contrary to the provisions of the Shipping Act of 1916, as amended,
if Respondent were compelled to charge the non-Contract rate in the circum-
stances of this case.

Therefore the undersigned respondent carrier believes that the freight charges

as collected may be unjustly discriminatory within the meaning of Section 17
of the Shipping Act, 1916, as amended.
Although respondent has not elaborated, its contention appears to
be that a different rate as between contract and non-contract shippers
or consignees is not per se unjustly discriminatory but that the rate
differential becomes so when a non-contract consignee * is not afforded
a reasonable opportunity to avail himself of the same rate which 1s
available to his competitors.

The competitive shipments referred to in the application are by
Jack Gomperts & Co., Inc., consigned to order of the shipper, arrival
notice to be addressed to Edeka Import, Hamburg, Germany, The
application further alleges that these shipments were accorded the
contract rate since the shipper was a contract signatory. There is
no basis for a finding of discrimination as between shippers for
Pringle was the shipper and was afforded an opportunity to execute
a conference contract. Nor does it appear that respondent discrim-
inated against Complainant in relation to his competitor, Edeka Im-
port. There is no basis for a conclusion that respondent offered, or
did not offer, a contract to Edeka Import or did not accord Com-
plainant any other opportunity it accorded Edeka Import. If there
was a statutory obligation on respondent in relation to the consignees,
it would arise from section 14b of the Act which provides that dual
rate contracts must be available to all shippers and consignees on
equal terms and conditions. In its common dictionary meaning
“available” means “obtainable” and refers to something of which one
may avail himself. There is no indication in the legislative history
of section 14b which would contradict the application of the common

3 Complainant, being the person to be notified under the terms of order bill of lading,
is herein considered as the “actual” consignee. See McDowell and Gibbs, Ocean Trams-
portation, 1964 Edition, at page 135.

7 FMC,
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‘meaning of the term. Respondent did not have the statutory duty to
affirmatively offer Complainant an opportunity to execute a dual-rate
contract as a condition precedent to charging the non-contract rate.

Discrimination in relation to other shipments is not found.

No violation of the Act is found. Although the parties rely on
an alleged violation of the Act, the application has been submitted
under Rule 6(b) and may be considered in relation to the Com-
mission’s policy in permitting voluntary reparations. It has been
held the failure to show that a rate charged is unjust, unreasonable
or otherwise unlawful is not determinative of an application under
Rule 6(b). Lykes Bros. 8.8. Co—Refund of Freight Charges, T
FM.C. 602; and further that if discrimination will not result, the
Commission is empowered to see that equity and justice are done
in the matter of reparations. Martini & Rossi et al v. Lykes Bros.
8.8. Co., 7T F.M.C. 453. In applying these principles, refunds and
wailver of undercharges have been permitted in several cases; how-
ever, relief has been limited to factual situations where innocent
shippers would have borne the consequences of a carrier’s neglect or
error in filing a tariff rate which the carrier had intended to file and
which rate the parties, acting in good faith, had agreed would apply
to the contract of affreightment. Y. Higa E'nterprises, Ltd., v. Pacific
Far East Line, Inc., 7T FM.C. 62; Uddo & Taormina Corp. et al v.
Concordia Line, T F.M.C. 473; Jondi Inc. et al v. Hellenic Lines Lim-
ited, TE.M.C. 522; UNICEF v. Columbus Line, T F.M.C. 542 ; Lutcher
S.4.v. Columbus Line, 7 F.M.C. 588 ; Corporation Autonoma Regional
Del Cauca et al. v. Dovar S.4. International Shipping & Trading Co.,
Special Docket 266, decided October 30, 1963.

Rule 6(b) has not been utilized as a panacea to cure every wrong
which may occur in the business relations between carriers and their
customers nor permitted to become a loophole for escape from the
prohibitions of section 18(b) (3) of the Act, which prohibits rebates,
refunds, or remittances in any manner or by any device.

The facts adduced do not bring this case within the category of
cases wherein relief will be granted. There is no implication of error,
injustice, or inequity in relation to the contract of affreightment. The
contract was between respondent and the shipper Pringle. Pringle,
the shipper, was accorded the opportunity to sign a dual-rate agree-
ment and thus make the lower rate applicable to the shipment. Pringle
refused to sign. It cannot be found, as it has been in cases where
relief has been granted, that the parties to the contract of affreight-
ment agreed in good faith that the lower rate would apply.

7 FM.C.



AICHMANN & HUBER V. BLOOMFIELD STEAMSHIP CO. 815

An error in the Commission’s records due to failure of a carrier to
file, or to corectly file, a rate which it intended in good faith to make
applicable to the shipment is not here involved. There is no basis
for a finding that the carrier, at any time, intended to apply other
than the $27.60 rate to non-contract shipments. That rate was then,
and still is, dpplicable to such shipments. It has been established
that the consignee (complainant) did rely on a misquoted rate, but
ignorance or misquotation of a rate is not an excuse for paying or
charging more or less than the rate filed. As held in Silent Siouz
00rpwation v. Chicago & N.-W. Ry. Co., 262 F. 2d 474 (1959), the
rule is undeniably strict, and it obv10usly may work a hardship in
some cases, but it embodles the pohcy which has been adopted by
Congress in regulating commerce in order to prevent unjust
discrimination.

The application is denied. An appropriate order will be entered.

(Signed) Hereerr K. GREER,
Presiding Examiner
Fesruary 13, 1964.
7 FM.C
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[Numbers in parentheses following citations indicate pages on which the
particular subjects are considered]

ABSORPTIONS. See Port Equalization; Rates, Filing of Rate Making.

ADMINISTRATIVE PROCEDURE ACT. ‘See Agreements under Section 15;
Evidence ; Practice and Procedure ; Reparation.

ADMISSION TO CONFERENCE. See Agreements under Section 15.

AGREEMENTS UNDER SECTION 15. See also Authority of Commission;
Brokerage ; Common Carriers; Discrimination ; Jurisdiction ; Port Equaliza-
tion ; Travel Agents.

—In general

The section 15 criteria required to be applied by the Commission in deciding
whether an agreement should be approved present questions for highly special-
ized judgment in the maritime transportation field, for what is ‘“unjustly dis-
criminatory” or “unfair”, will “operate to the detriment of the commerce of
the United States” or “be contrary to the public interest” in that area, depends
in large measure upon congiderations not elsewhere applicable. Agreement
No. 8555 Between Isbrandtsen Steamship Co. et al., 15(18) ; 125(128).

There is no distinction between the Commission’s authority regarding breaches
of a conference agreement and its authority regarding violations of the Shipping
Act. A conference agreement is not a sacrosanct private arrangement but a
public contract, impressed with the public interest and permitted to exist only
so long as it serves that interest. If a conference departs from the approved
rules under which it could lawfully operate, it is violating the Act, and if
individual members do, it is more than likely that they too are violating the
Act. Even if a member’s conduct happens to involve only a breach of the
agreement, this would not justify the conference’s refusal to furnish the
Commission information. It is for the Commission to decide in all cases
whether a given course of conduct under a section 15 agreement is violative
of the Act, detrimental to commerce, or contrary to the public interest. The
Commission cannot discharge its duties by allowing conferences to substitute
their judgment for the Commission’s in determining what activity violates the
statute and what information they will furnish. Pacific Coast European Con-
ference, 27 (37).

A provision in an agreement between carriers stipulating that a party may
individually alter a rate subject to at least 48 hours’ notice to other parties,
does not reflect independence. It demonstrates anticompetitive agreement.
Unapproved Section 15 Agreements—South African Trade, 159 (188).

To read out of section 15 oral, tacit or general agreements, understandings
and arrangements would decimate the section. These are even more effective
anticompetitive vehicles than formal, detailed and legally-binding agreements.
Section 15 is not concerned with formality but with the actual effect of the
arrangement. Congress granted antitrust exemption only because it envisioned

819
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that permitted activities would be subjected to constant and effective govern-
ment control and regulation. Congress was also aware that its plan would be
largely frustrated unless the Act were made broadly applicable to all agreements,
understandings and arrangements including particularly a cooperative working
arrangement for the joint fixing or regulating of rates. Id. (188-190).

Section 15 is an exception to the general philosophy of American jurisprudence
as expressed in the antitrust laws that monopolistic or anticompetitive practices
are per se contrary to the public interest. It grants antitrust immunity to certain
agreements and actions authorized thereunder if the agency administering the
Act approves such agreements. It follows that agreements authorized and ap-
proved under section 15 should be strictly construed, and the parties’ actions
must be limited to such conduct as is authorized under the agreement. States
Marine Lines, Inc. v. Trans-Pacific Freight Conference of Japan, 204 (210).

Agreement between a common carrier tug and barge operator and a non-vessel-
operating common carrier, engaged in trade between Seattle and Anchorage, for
transportation by the former of its own cargoes under its own tariffs, and for
transportation by the former of the latter’s common carriage cargoes at the
latter’s tariff rates, is not a section 15 arrangement providing for uniform rate
action by the parties. While the parties would consult on amendments to the
tug and barge operator’s tariff which affect the income the other carrier would
receive under a revenue division, this merely relates to the amounts to be
charged for the combined service and such activity differs materially from rate-
fixing among competitors offering the same service. The reasonableness of the
rate to be charged under the combined service is not relevant to the question of
approving the agreement. Agreement 8492 Between T. F. Kollmar, Inc., and
‘Wagner Tug Boat Co., 511 (516).

Agreement by a port to lease terminal facilities to a carrier will not be re-
quired to be modified so as to provide for a rental based upon a percentage of
wharfage, dockage and wharf demurrage, and for a minimum rental “set at a
point which takes into account maintenance costs and normal depreciation
charges.” The proceeding is essentially a section 15 proceeding, and not a rate
case. In any event, the port is a public body, experienced in terminal manage-
ment, and there are no grounds for dispui:ing its judgment in negotiating the
lease. Moreover, the port may cancel the agreement on 90 days’ notice. Agree-
ment 8905—Port of Seattle—Alaska S.S. Co., 792 (802).

—Agreements required to be filed

Section 15 requires the filing of a copy, or if “oral” a true and complete memo-
randum, of “every agreement” covering any of the wide range of anticompetitive
activities therein mentioned, “or in any manner providing for an exclusive, prefer-
ential, or cooperative working arrangement.” The language of the section clearly
embraces every agreement, understanding, or arrangement, whether formal or
informal, written or oral, detailed or general. Unapproved Section 15 Agree-
ments—South African Trade, 159 (190, 191).

The provision of section 15 which makes it unlawful “to carry out” agreements
before approval or after disapproval does not affect the opening provision re-
quiring agreements to be filed immediately. The final paragraph of the section
imposes a penalty for violation of “any provision” thereof. The failure to file
immediately an anticompetitive agreement was intended by Congress to be a
distinct violation of section 15. Congress, apparently troubled by the language
of certain Board decisions and the testimony of two Board officials before a
Congressional committee, made this even plainer, if that is possible, by its recent
revision of section 15 (P.L. 87-346). Id. (191, 192).
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The routine provision in a subsidy contract requiring the operator to “co-
ordinate the spacing, regularity and frequency of its sailings” in conjunction
with other subsidized services on the trade route, and giving the government’s
consent to such prescribed coordihation for the purpose of Article II-18(c) of
the contract and any other contractual or statutory provision requiring that
consent, does not justify a carrier’s failing to file, pursuant to section 15 a
cooperative working arrangement with other carriers regulating rates. The
coordination clause does not mention rates. Id. (195,196).

Subsidiary contracts awarded to two companies in 1938 which stipulated that
they would “establish, publish, and maintain rates, charges,” etc. on a basis
“satisfactory to the [United States Maritime] Commission”, which contracts
were awarded following a decision of the Commission which referred to their
cooperation “in competing against the foreign lines now carrying the bulk of
the commerce in this trade”, did not justify the failure of the carriers (and
another carrier who subsequently received a subsidy contract and claimed that
it was advised by Commission personnel to consult with other operators on
rates) to file a cooperative working arrangement with respect to rates on their
trade route. In no event was cooperation authorized to be undertaken without
reference to section 15 requirements. One of the purposes of section 15 was to
provide for competition against foreign lines. The carriers had the burden to
file under section 15 and set forth the arrangement they had. In fact the ar-
rangement which involved rate fixing among all the carriers in the trade, includ-
ing foreign lines, was not at all in conformity with the provision of the subsidy
contracts. The American carriers were not united to compete with foreign-flag
lines, but were acting in concert with them to eliminate competition. It was for
the agency administering the Act to decide such matters as whether the arrange-
ment promoted stability, aided the subsidy program, was in the public interest,
and was not objectionable under section 15. The section leaves little room for
“technical” violations. The breadth and force of its language literally implore
attention and obedience, or at the very least inquiry if any doubt exists as to
the propriety of proposed conduct. Id. (195-197).

Even if a conference member knew that a Neutral Body selected by a com-
mittee of the conference was employed by another member, in violation of the
terms of the conference agreement, the action of the committee would not be
binding on it. Parties to agreements approved under section 15 are not em-
powered to alter their terms inter se. They must file an amendment and secure
Commission approval. States Marine Lines, Inc. v. Trans-Pacitic Freight Conf.
of Japan, 204 (215).

Carriers which failed immediately to file an agreement fixing the rate on coal
to Korea breached section 15, even in the absence of any effectuation of the
agreement. Failure to file is a separate and distinct violation. The amendment
to section 15 contained in Public Law 87-346 making a future unfiled agreement
itself unlawful, whether carried out or not, was simply a clarification or rein-
forcing of the existing law, and not a substantial change therein. Unapproved
Section 15 Agreement—Coal to Japan/Korea, 295 (301, 302).

Assuming that an agreement between Laly and Imica to create a berth operator
in the Venezuelan trade provides for a cooperative working arrangement between
them, the agreement is not subject to section 15. Laly and Imica were not and
are not common carriers by water and were not and are not carrying on the
business of forwarding or furnishing terminal facilities in connection with a
common carrier by water. The fact that a carrier is engaged in common car-
riage by water does not make its owners common carriers by water within the
meaning of section 15. Thus, the agreement was not required to be filed with or
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approved by the Commission. Grace Line, ‘Inc. v. Skips A/S Viking Line, 432
(448, 499).

An agreement which requires that a carrier’s wharfage, dockage and wharf
demurrage charges be the same as those assessed by a port (which leases a
pier to the carrier) for like services, and gives to the port the right to review
and change such charges, is an agreement fixing and regulationg those charges.
Charges fixed pursuant to such an agreement are “transportation” rates within
the meaning of section 15. Agreement 8905—Port of Seattle—Alaska S.8. Co.,
792 (797).

Provisions of an agreement between a port and a carrier for lease to the
carrier of terminal facilities, which provisions regulate wharfage, dockage and
wharf demurrage charges and grant special rates, accommodations, privileges or
advantages to the lessee amply bring the agreement within the filing and approval
provisions of section 15. Id. (797, 798).

Interim agreements for the lease of terminal facilities which, while excluding
the lessor’s secondary berthing rights, still relieved the lessee from paying tariff
charges for wharfage, dockage and wharf demurrage and provided that the
lessee should observe the same rates as the lessor, constituted a regulation of
rates in the same manner as the basic lease, and require approval prior to
effectuation. Id. (798, 799).

—Apportioning earnings

Oral and written agreements between two common carriers providing for a
division between them of the charges paid by cargo owners for moving cargo
from Seattle to Alaska by barge (one carrier furnishing and towing the barges,
the other soliciting cargo from the public and acting technically as sole shipper),
and any oral agreements supplementing them were, and similar agreements will
be. agreements between common carriers apportioning earnings and providing
for a cooperative working arrangement and subject to the provisions of section
15. Puget Sound Tug & Barge Co. v. Foss Launch & Tug Co., 43 (48, 49).

—Approval of agreements

Based upon findings that an agreement between two carriers which would
destroy competition between them on essential United States foreign trade routes,
would result in increased economy and efficiency of operations; that the pro-
portion of cargo carried by U.S.-flag ships has been steadily and substantially
declining on one of the routes, but that the cargo-carryings of a U.S.-flag competi-
tor protesting approval of the agreement have been rising percentage-wise on
the route; and that there is no reasonable probability that the agreement will
result in any substantial loss of revenue by the protesting carrier, or that it
will be hampered in any wise in maintaining and improving its own service, or
be otherwise injured, the agreement meets the section 15 criteria for Commission
approval, will in fact operate to the advancement of the commerce of the United
States and will be beneficial to the public interest. Agreement No. 8555 Between
Isbrandtsen Steamship Co., Iné., et al. 15 (18-20) ; 125 (128-130).

Agreements providing for the sale of two containerized ships to a carrier for
use in the Gulf/Puerto Rico trade, on condition that another carrier which had
intended to use the vessels in its North Atlantic/Puerto Rico service would not
compete for one year in the Gulf/Puerto Rico trade, would not be detrimental to
the commerce of the United States, or contrary to the public interest. It would
be distinctly beneficial to such commerce and public interest for shippers of both
Guilf and North Atlantic areas to Puerto Rico to have container ships available,
rather than to have container ships available from North Atlantic ports only, as
at present. There was no indication that performance of the agreements would



INDEX DIGEST 823

Gulf/Puerto Rico service. Purchase of Vessels “Alicia” and “Dorothy”, 199
(201).

Agreements for the sale to and use by a carrier of containerized vessels in
the Gulf/Puerto Rico trade, conditioned on another carrier’s refraining from
competing in the trade for one year, are not unjustly discriminatory or unfair
between carriers simply because at some future date the purchaser may put them
into competition with vessels of another carrier operating on other routes, are
not contrary to the public interest because this may happen, and will not operate
to the detriment of the commerce of the United States if (and because) it does
happen. Approval of the agreements will not be conditioned on the vendee's
agreeing to operate the vessels in the United States/Puerto Rico trade for a
period of years. Id. (201, 202).

Agreements within the scope of section 15 are approvable unless the Commis-
sion finds them to be contrary to the provisions of that section. Alcoa Steam-
ship Co., Inc. v. CAVN, 345 (358).

Agreement between carriers engaged in trade between Seattle and Anchorage
is not unfair, detrimental to commerce, or contrary to the public interest because
the carriers will operate only seasonally and other regular carriers may be
deprived of summer traffic now flowing through Seward and thence to Anchorage
by rail. Any harm resulting from the seasonal operation is due to the winter
ice at Anchorage, a condition not reasonably within the control of the carriers.
Other carriers are not entitled to be protected from competition. Anchorage
urged approval of the agreement to provide additional direct water service
during the months of heavy traffic. Agreement 8492 between T. F. Kollmar,
Inc. and Wagner Tug Boat Co., 511 (517, 518).

The fact that the Department of Agriculture is the principal shipper of the
commodities involved in an agreement between carriers to observe conference
rates is irrelevant to any issue of approvability of the agreement where, although
Agriculture was able to save $174,000 by securing bookings at less than the con-
ference rate, the saving was accomplished by undercutting a conference rate
which was barely compensatory and was admitted by Agriculture to be reason-
able. Agreement 8765—Gulf-Mediterranean Trade, 495 (499).

—Arbitration

Arbitration clause in Shipper’s Rate Agreement cannot oust the Commission
of jurisdiction to hear and determine complaints of violations of the Shipping
Act. In this respect the decision of the District of Columbia Circuit in Swift &
Co. v. PMC is controlling. Parsons and Whittemore, Inc. v. Johnson Line, 720
(730).

—Burden of proof

Disapproval of agreement on the basis that proponents of the agreement had
the burden under Rule 10(0) of proving that it was not violative of any of the
statutory provisions specified in the order of the Commission instituting the
investigation, and that proponents had failed ‘to meet the burden of proving
that the agreement was lawful, was an oversimplification of the problem, and a
misconstruction of Rule 10(o) as applied to the proceeding. Since there was
ample evidence on which to base a decision on the merits, the case did not turn
on, and it was unnecessary to discuss, questions involving burden of proof. Alcoa
Steamship Co., Inc. v. CAVN, 345 (358).

—Controlling, regulating, preventing, and destroying competition

An agreement between two carriers, primary U.S.-flag liner operators on
essential United States foreign trade routes, which agreement would result
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other, with the former agreeing not to compete in the services transferred
without consent of the latter, constitutes an agrcement controlling, regulating,
preventing, and destroying competition. Such an agreement must be approved,
disapproved, cancelled or modified pursuant to section 15 of the Shipping Act,
1916. To read the language of the section as authorizing and requiring such
Commission action on every agreement controlling, regulating, preventing or
destroying competition except agreements of the nature of the above agreement
would constitute statutory amendment masquerading as statutory construction.
Agreement No. 8555 Between Isbrandtsen Steamship Co., Inc., et al., 15 (16-18) :
125 (127-129).

—Conference membership

Provision for admission fee of $2,500 for joining a conference was approved
where the testimony established that a $2,500 admission fee would not deter
carriers from joining the conference and considering the change in the value
of the dollar since 1948, the fee was appreciably less than that disapproved by
the USMC in 1948. While P.L. 87-346 amended section 15 by providing that
no agreement shall be approved “which fails to provide reasonable and equal
terms and conditions for admission and readmission to conference membership”,
the legislative history of the quoted provision indicates that Congress did not
intend to prohibit establishment of a reasonable membership fee to be paid by
new members. A new member obtains a pro rata ownership of an asset belonging
to the conference which consists of the going concern value built up over the
years. Persian Gulf Outward Freight Conf.—Agreement 7700-6, 707 (710, 711).

—Cooperative working arrangement

Oral and written agreements between two common carriers providing for
a division between them of the charges paid by cargo owners for moving cargo
from Seattle to Alaska by barge (one carrier furnishing and towing the barges,
the other soliciting cargo from the public and acting technically as sole shipper),
and any oral agreements supplementing them were, and similar agreements will
be, agreements between common carriers apportioning earnings and providing
for a cooperative working arrangement and subject to the provisions of section 15.
Puget Sound Tug & Barge Co. v. Foss Launch & Tug Co., 43 (48, 49).

Agreements between a port and a company owning and operating public grain
elevators, which agreements gave the port the exclusive right to provide stevedor-
ing services on vessels loading or unloading bulk grain and other bulk ~om-
modities at the elevators, are agreements subject to section 15. Every agreement
between persons subject to the Act, if such agreement gives special privileges or
advantages, or in any manner provides for an exclusive, preferential, or coopera-
tive working arrangement is subject to section 15. California Stevedore &
Ballast Co. v. Stockton Port District, 75 (80, 81).

A finding that respondents did not violate section 15 because they had “no
meeting of the minds” and were not “legally obligated” before they all became
signatories to an approved agreement, was insupportable where the record, built
largely of highly incriminating evidence from the files of each respondent, clearly
indicated the existence of a cooperative rate arrangement; respondents’ officers
repeatedly referred to an “agreement”, “commitment”, “concurrence” or ‘‘under-
standing” in their correspondence with competitors regarding rate levels; and
respondents’ discussions and conferences generally, but not always, resulted in
the quotation of similar or identical rates. Unapproved Section 15 Agreements—
South African Trade, 159 (186, 187).

Anticompetitive activity cannot be regarded as though it were normal business
activity. The use of parallel rates following joint rate discussions cannot be



INDEX DIGEST 825

just the result of busines:s economics. Persons subject to the Shipping Act who
expect the Commission to give credence to such claims should conduct their activi-
ties in a way consistent with the claims. Carriers, in their frequent communica-
tions regarding rates, were not simply keeping one another posted or exchanging
reminiscences ; they were engaged in a cooperative working arrangement for the
joint fixing or regulating of rates, which was unauthorized and therefore im-
proper. It was not material that their arrangements did not result in firm or
complete accord in every instance. Even if no firm results had been reached,
the agreement to cooperate would have been improper. Id. (187, 188).

—~Cooperative working spirit

Evidence that two conferences exchanged information concerning rates
prompted by requests from shippers for rate reductions or quotations, which
requests referred in most instances to rates already independently adopted,
although possibly not yet made effective, and that there were discussions of rates
and rate considerations on a few occasions but not as an established practice,
prior to the decision on the rate in question by either conference, established
only the existence of a cooperative working spirit. A cooperative spirit does
not quite achieve the status of an agreement or understanding or a cooperative
working arrangements that would be included within the scope of section 15.
However, it is a serious matter for parties subject to the Act to engage in ex-
changing rate information without knowledge of the Commission. The natural
consequences of such activity can clearly be a step toward or the very basis of
improper practices, and the activity should therefore be avoided. Unapproved
Section 15 Agreements—West Coast South América Trade, 22 (24, 25).

—Effectuation of agreement

All parties to an unapproved agreement fixing rates for carrying coal are
jointly responsible, under section 15, even though only one party carried the coal.
A rate-fixing agreement is effectuated by presenting a united front, ang partici-
pation by simply refusing to carry at less than the agreed rate quite effectively
advances the cause of the parties. What is significant is that the parties jointly
agreed to and did set a “floor” on the rate to which they adhered. Thus they
restricted or eliminated competition. It is immaterial that some of the parties,
though quoting the agreed rate, did not offer space, or did not have vessels in
position, for the particular coal shipment. The rate agreement was not made
for particular shipments but was generally applicable to Korean coal. Failure
to file the agreement and carrying out of the agreement were violations of sec-
tion 15. Unapproved Section 15 Agreement—Coal to Japan/Korea, 295 (300,
301).

A. carrier which participated in a meeting at which a coal rate agreement was
reached and under the conference unanimity rule must have voted for or assented
to the arrangement, was a party to the agreement. Its claim that it was ‘“dis-
interested” in the subject of coal, allegedly proved by the fact that it did not
quote coal rates since coal was not compatible with its “ordinary” cargoes, came
too late. The carrier did not express its alleged disinterest at the time of the
meeting. Persons subject to the Act who participate in anticompetitive activity
must be held responsible absent timely and positive steps evidencing their dis-
interest or disassociation. Moreover, it was not essential that the carrier be
shown to have actually quoted the agreed coal rates. It entered into the unau-
thorized agreement to limit competition. It is sufficient that one or more of its
colleagues in the plan quoted the agreed rates or took other action to carry out
the plan. Id. (301).

Evidence (interoffice memoranda and surrounding circumstances) established

L o e e e e ment e 1rm A nvnctardine hatarann a carrior and a9 ooN-
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ference and its members for the observance by the carrier of conference rates.
The carrier, the conference, and its members violated section 15 both by failing
to file their agreement or understanding and by carrying it out absent approval.
Unapproved Section 15 Agreement—North Atlantic Spanish Trade, 337 (343,
344).

—Evidence of existence

A restricted or fragmented approach to the evidence in a section 15 investiga-
tion can defeat the purpose for which the investigation was instituted. The
conduct proscribed by section 15 includes oral and informal agreements, under-
standings and arrangements which by their nature can be difficult to detect and
prove and may well require the putting together of numerous individual evi-
dentiary items so as to construct an integrated whole that will provide the basis
for a conclusion. The respondents should not have been allowed to isolate and
attempt to destroy the documentary proof link by link, in disregard of the inter-
related and complimentary character of the various links as well as their cumu-
lative delineation of respondents’ common course of unapproved activity. Unap-
proved Section 15 Agreements—South African Trade, 159 (182, 183).

Exhibits relating to the question of whether respondents had entered into an
agreement or understanding as to rates should have been admitted into evidence.
They were authorized in the main by experienced, highly-placed officials. They
were not expressions of legal opinion. The fact that the exhibits were intra-
company communications in many cases enhanced rather than detracted from
their evidentiary value because the communications contained completely candid
utterances bearing directly on the subject of the inquiry. Id. (183).

Where a group of carriers was attempting to obtain a “commitment” from
another carrier to use a certain rate [on tallow], and conversations were had on
an agreement, and it was not clear that an agreement was reached, and the car-
rier had a record of disagreeing with the group rather than agreeing, the evi-
dence was not sufficient to establish a violation of section 15. However, the
carrier came close to potentially serious difficulty by failing to avoid questionable
involvement with its competitors. Id. (194).

The language of a carrier’s inceroffice memoranda, referring to an ‘“undertak-
ing” to abide by a conference tariff and to a “verbal understanding” with the
conference, together with surrounding circumstances such as the fact that the
carrier after it had resigned from the conference continued to be consulted by
the conference on rate changes, establishes the existence of an agreement or
understanding between the carrier and the conference and its members within
the meaning of section 15. Experienced and responsible corporate officials do
not use terms like “undertaking” and “verbal understanding” especially when
referring to their relations with competitors, without intending that the words
convey their commonly accepted meaning. Unapproved Section 15 Agreement—
North Atlantic Spanish Trade, 837 (341, 342).

Considering the penalty prescribed for illicit anticompetitive activity. it is not
to be expected that proof of such activity will be obtained easily or in abundance.
In such cases the solid evidence may consist of no more than a few contem-
poraneous memoranda or other documents. These are entitled to far greater
weight than oral testimony given at a later date by those under investigation
and whose “explanations” of the documents simply cannot be squared with their
contents. Contemporaneous documents, particularly interoffice memoranda, are
usually quite reliable evidence of the facts. Interoffice memoranda are entitled
to the highest validity as evidence, and to the extent that oral testimony con-
tradicts them, the contradiction only serves to affect the general credibility of
the evidence. Testimony which is contradicted by contemporaneous documents
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Interoffice memoranda of a carrier showing the existence of an agreement or
understanding with a conference, although hearsay, were clearly admissible
against the conference and its member lines and were reliable and substantial
evidence in the light of the entire record. Id. (343).

—Extenuation of violations

Matters in extenuation of violations of section 15 may be material to the ques-
tion of punishment for past violations but they are not relevant to anything
within the jurisdiction or intent of an administrative investigation into such
violations. Unapproved Section 15 Agreements—South African Trade, 159
(194).

Where respondents contended that even if they violated section 15, the in-
fraction was “purely technical” in that they acted under a mistaken assumption
and in good faitli in using conference machinery to set coal rates, and that they
could have accomplished the same agreement with no trouble had they em-
ployed the machinery of another conference, their testimony was not accepted,
though it was uncontradicted. If respondents could have readily used the other
conference to agree on rates, it was a fair question why they did not do so. In
any event, the point is associated with an immaterial issue as to respondents’
motives. While there might be an occasion where evidence of the parties’ mo-
tive or intent is useful to the proper investigation by the Commission of unlaw-
ful conduct, where the objective is only to show a so-called “technical violation”
which should not be punished, the subject is necessarily irrelevant. Id. Un-
approved Section 15 Agreement—Coal to Japan/Korea, 295 (302, 303).

It is not necessary under section 15 to impufe an evil motive. Nonfeasance is
as objectionable as malfeasance. There is little, if any, excuse for failure to
file an agreement with the Commission, or at least make inquiry as to whether
an agreement comes within the scope of the section and thus must be filed and
approved. Id. (304).

—Pooling agreement

Testimony on behalf of third-flag carriers precluded finding that operations
under an agreement between U.S.-flag carrier and Venezuelan-flag carrier were
intended or reasonably likely to drive third-flag carriers out of the trade. Fail-
ure of such carriers to show that the agreement would have specific results re-
quiring that it be disapproved was in itself strong evidence that such results
could not reasonably be foreseen. Something more than a fear of increased
competition is necessary to justify a finding than an agreement is unjustly dis-
criminatory or unfair as between carriers, contrary to the public interest, or
otherwise merits disapproval under section 15. Alcoa Steamship Co., Inc. v.
CAVN, 345 (360, 361).

The record, particularly in the light of the evidence with reference to traffic
in the trade, did not show that there would be any unjust or unfair discrimi-
nation between carriers as a result of a pooling agreement between a United
States and a Venezuelan carrier. Assuming the correctness of figures used by
the Examiner on concluding that third-flag line carriers would be unjustly dis-
criminated against, it did not follow that the revenues of these lines would
shrink dangerously—they might well increase in view of the Alliance for Prog-
ress program and other factors. The carrier principally affected testified that it
would not abandon its service. As to the possibility of further decrees by the
Venezuelan government which would be advantageous to the parties to the
agreement, the Commission has reserve powers under section 15 to reconsider
and disapprove the agreement. Id. (362-364).

Agreement between U.S.-flag and Venezuelan-flag carrier providing, inter
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entered into to counteract the effects of the Venezuela decrees resulting in loss of
cargo by the U.S. carrier, was found not to violate the Shipping Act and was ap-
proved pursuant to the provisions of section 15. Id. (365).

—Public interest

The fact that an agreement combining the operations of two U.S.-flag carriers
on a trade route would result in substantial economies and improved operating
results is not basis for a protest by another U.S.-flag carrier operating on the
route. The protesting carrier may have an interest in preventing U.S.-flag
competitors from increasing the economy and efficiency of their operations. If
s0, the private interest must yield to the public interest which demands that
U.S.-flag carriers in foreign trade (especially, subsidized operations) operate
as economically and efficiently as possible. Agreement No. 8355 Between Is-
brandtsen Steamship Co., Inc., et al., 15 (19, 20) ; 125 (129, 130).

Public Law 87-346 did not write into section 15 a public convenience and
necessity standard and the Commission has no authority to use the term ‘“con-
trary to the public interest” in section 15 to require that a section 15 joint
service agreement meet the prerequisites of a certificate of public convenience
and necessity. Carriers individually may enter and serve a trade without es-
tablishing that their operation serves the public convenience and necessity. The
fact that they propose a joint service in the same trade does not give the Com-
mission a veto power on public convenience and necessity grounds. Agreement
8492 Between T. F. Kollmar, Inc. and Wagner Tug Boat Co., 511 (517).

—Rates and tariffs

Where carriers were authorized by their approved agreement to fix “open
minima” rates and to maintain some control even though rates were “open”;
tariffs on file with the Commission on commodities involved, during the years in
question, showed rates as “open”; and the carriers insisted that they uever
agreed to open rates but that from the outset their decision was to open rates
with minimums and that at all times the rates were in fact “open minima,” the
carriers did not agree to any action not authorized by the conference agreement
or agree to relinquish their rate control. While their erroneous filings are to be
condemned, the carriers were actually doing what they insist they had agreed
to do, and the minimums were regularly publicized and quoted to all interested
persons. Failure to apprise the Commission of the minimum rates where the
fixing of such rates was within the authority of members under conference
agreements, does not of itself render the action unlawful under section 15, and
under the above circumstances, the carriers did not violate the section. They
did violate General Order 83. Gulf/United Kingdom Conference, 536
(539-541).

—Reference to Justice Department

The Commission lacks the power to assess penalties and it manifestly cannot
excuse their assessment, by omitting to refer to Justice or by any other means.
Prosecution and the assessment or waiver of penalties are matters that rest
within the province of the Attorney General and the courts. The Commission’s
policy is to refer violations to the Justice Department. Unapproved Section 15
Agreements—Coal to Japan/Korea, 295 (303).

—Scope of agreement

Where the first clause of a paragraph of an approved agreement provided
for discussions and agreements on rates to be used as a basis for discussion
with MSTS for the purpose of negotiating rates on cargo for MSTS and related
services, a second clause making rates negotiated binding on all parties to the
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more. When the parties agreed to fix rates on coal to Korea which was not
MSTS8 cargo, the agreement was beyond the scope of the approved agreement.
Unapproved Section 15 Agreement—Coal to Japan/Korea, 205 (299, 360).

Approval of agreement between carriers providing for exchange of manifests,
and/or freight lists, and other pertinent shipping records, is not to be construed
as permitting the parties to disclose or receive information in violation of sec-
tion 20. The Commisgion lacks authority to permit such action. Alcoa Steam-
ship Co., Inc. v. CAVN, 345 (365).

‘Where a conference agreemenf permits members to open and to close rates,
and provides that when rates have been declared open on any commodity “the
cxtent, if any, to which the Conference relinquishes control over the booking
and transportation thereof will be shown in the Conference Tariffs”, the confer-
ence is authorized to fix “open minima” rates. Urapproved Section 15 Agree-
ments—Gulif/United Kingdom Conference and Gulf/French Atlantic Hamburg
Range Conference, 536 (539).

Approval in 1948 of conference agreement providing for institution of dual
rate system was not enough under section 15 to validate the institution of an
actual dual rate scheme, nor the shipper’s contract adopted as part thereof.
Ever since the 1954 Isbrandtsen court decision approval of the system and of
the contract itself has been reguired. The 1959 Anglo-Canadian court decision
was merely a restatement of the law and not a first time holding that particular
dual rate contracts required Commission approval. Parsons and Whittemore,
Inc. ». Johnson Line, 720 (727-729).

—Self-policing

A provision of a conference agreement authorizing levies of from $500 to
$10,000 against an offending member as well as possible expulsion for breaches
of the agreement, is an important provision, directly bearing upon g conference's
vitality as an instrument whose continuance is in the public interest. The recent
amendment to section 15 requiring the Commission to disapprove any agree-
ment “on a finding of inadequate policing of the obligations under it” alone suf-
fices to support the right of the Commission to be fully informed and continu-
ously informed as to the concerted activities under a section 15 agreement.
Pacific Coast Buropean Conference, 27 (37, 38).

Inauguration and adoption of neutral body plan by members of a conference
operating under an approved agreement amounts to an amendment or modifica-
tion of the basic conference dégreement, and must be approved under section 15
before it can lawfully be carried out. States Marine Lines, Ine. v. Trans-Pacific
Freight Conf. of Japan, 204 (210).

Where a conference agreement provided that a neutral body should be selected
from “responsible accountants” not “employed by"” any party to the agreement,
an accounting firm regularly employed (on an independent contractor basis)
by a member of the conference and its foreign correspondent or agent was
clenrly dizqualified to act as a neutral body. The obvious purpose of the pro-
vision was to insure impartiality, and it would be inconsistent to construe the
term “employved by’ as applicable only to a master-servant sitnation. particularly
since accountants are specifically named in the provision as persons who if ap-
pointed are {o have no empltoyment relationship with a conference member. The
conference’s atiempt to interpret the provision as not applying to the foreign
agent of the United States firm was in fact a modification or amendment of the
provision aml as such required agency approval before it could be lawfully
effectuated. Id. (214).

Conference which appointed as a Neutral Body an accounting firm which was
“employved Ly a conference member. coutrary to the neutral body provision of
its agreement, was not required to amend the neutral body provision; it could
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appoint a Neutral Body which conformed to requirements of its existing agree-
ment or it could modify its agreement (subject to approval) to permit use of the
firm employed by a conference member or another international accounting firm,
or adopt some other effective method of self-policing. Id. (215).

Commission ruling that a Neutral Body was not qualified to act as such was
net intended to condemm the neuiral body concept in general. Congress by its
recent amendment to section 15 (P.L. 87-346) to require self-policing of confer-
ence agreements has indicated quite specifically that a proper self-policing system
is not only desirable but necessary. Id. {215).

If it is the intent of a conference to have its neutral body or other self-policing
system deal with past events, this intent should be specifically included in the
agreement establishing the self-policing system when it is submitted for approval.
Id, (216).

Investigations and findings made by a Neutral Body do not in any way preclude
a separate hearing before the Commission nor are the findings of a Neutral Body
binding upon the Commission. The functions and powers of the Commisgion
remain the same and the mere fact that conference members have elected to dis-
cipline themselves does not and cannot bar or control appropriate proceedings
before the Commission. The neutral body system does not deprive members of a
conference of a fair hearing; does not involve delegation of the Commission’s
functiong to the Neutral Body; and does not involve deprivation of any right to
appeal in viclation of the Shipping Aect, the Hobbs Act, or the Administrative
Procedure Act. Id.(216).

The Commission had jurisdiction even before the 1961 amendments to seetion
15, to approve neutral body agreements and to regulate their effectuation. Self-
policing agreements are major amendments to section 15 conference agreements,
The enforcement, of conference agreements is of primary concern to the Commis-
sion and the effectuation of neutral body arrangements is part and parcel of that
concern. Such an arrangement is a basic part of the section 15 agreement and
not a severable provision thereof. Conference agreements are not private con-
tracts to be interpreted as the parties please, but have significant public aspects.
The Commission not only must be cognizant of them but must approve them be-
fore they can have any legal effect. States Marine Lines, Ine. ». Trans-Pacific
Freight Conf. of Japan, 257 (258, 259).

‘While section 15 requires self-policing modifications of agreements to be ap-
proved under that section ag comprising part of the complete agreement of the
parties, the Commission is not inclined when considering approval to gspecify the
procedures by which the parties seek to insure that each will fulill its obligations
to the others. The prime concern is whether the agreement is unjustly diserim-
inatory as between the carrier parties and whether it is reasonably probable that
the agreement will insure adequate policing. Agreement No. 150-21, Trans-
Pacific Freight Conference of Japan, 653 (658).

Self-policing provision of agreement will not be disapproved because the power
vested in the neutral body is capable of abuse, The Commission must assume
that the conference will live up to its obligation to apply Lthe agreement so that it
adequately and without discrimination polices conference obligations. Agree
ment No. 150-21, Trans-Pacific Freight Conference of Japan. Id.(658).

Proposed increase in the security deposit (from $15,000 to $25,000), required
of conference members, was approved on a showing that it was not out of line
with amounts required by other conferences ; the deposit wonld not deter carriers
from joining the conference; the increase would keep pace with the decrease in
the buying power of the dollar since the time when the conference agreement was
originally adopted; and the provision, which was intended to strengthen the
self-policing program of the conference, was in keeping with the Congressional
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policy expressed in the 1861 amendment to section 15 (P.L. 87-346). Persian
Guif Outward Freight Conf—Agreement 7T700-8, 707 (711, 712).

Modification of conference agreement to provide for mandatory, rather than
discretionary, assessment of damages for breach of the agreement would
strengthen the self-policing element of the agreement and would diminish the
chance of discriminatory treatment of members, and was, therefore, approved.
14.¢712).

Modification of conference agreement to provide that secretary of the confer-
enced report to the conference the findings of any investigation conducted under
self-policing provisions is approved. The amendment will assist in accompligh-
ing the end of strengthening the self-policing system. Id.(708).

Modification of conference agreement to make 'assessment of damages for
breach mandatory rather than permissive, to include a sliding scale of liquidated
damages for breaches not involving nonobservance of the conference tariff, and
to provide for liquidated damages in a sum equal to four times the freight the
offending member would have earned had the proper conferemce rate been
charged, is approved. The sliding scale should discourage repeated viclations
and strengthen the self-policing system. The amount of and measure of damages
for rate cutting are not out of line with those employed by other conferences.
The mandatory provision strengthens the self-policing element of the agreement
and diminishes the chance of discriminatory treatment of members. Id.(709,
712).

—Stability of rates

Agreement between U.S.-flag conference members and U.8.-Aag nonconference
carriers in the frade between U.S. Gulf ports and Mediterranean ports, under
which the nonconference carriers agree to observe the rates of the conference
on certain agricultural cominodities, is not to be condemned merely because the
more desirable solution to the rate cutting by the nonconference carriers on the
commodities would have been full conference participation. Stability of rabes
is needed to assure continuity and regularity of service, which is in the public
interest, the interest of the eommerce of the United States and in the interests
of both carriers and shippers. Agreement 8765—Gulf-Mediterranean Trade,
495 (499).

—Supercvision of agreements

Section 15 of the Shipping Act does not confer upon steamship eonferences
and others subject thereto the right to conduct any of the concerted activities
within its broad sweep, unless with the Commission’s approval and under its
continuing supervision and control. By the same token, it is clear that a con-
ference and its members lines may not frustrate the Commission’s right and its
duty to be informed at all times as to the nature of their conference activities.
Section 15 expressly confers on the Commission the power of disapproval
“whether or not previously approved” and thus necessarily imposes a continuing
duty upon the Commission te insure that parties to section 15 agreements are
at all times complying with the Act and their approved agreement and that their
operations are not detrimental to the commerce of the United States or contrary
to the public interest. Iacific Coast European Conference, 27 (32-34).

The legislative history of section I5 makes plain that Congress granted an
antitrust exemption only because it envisioned that the permitted activities
would be subjected to constant and effective government control and regulation.
The Alexander Report pointed out that Congress could either restore unrestricted
competition or recoghize anticompetitive agreements along lines which would
climinate the evils flowing therefrom., While admitting the advantages of allow-
ing steamship agreements and conferences, the House Merchant Marine and
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i Fisheries Committee was not disposed to recognjze them *“unless the same are
brought under some form of effective government supervision.” By the enact-
ment of P.I. 87-346, Congress has reasserted the original philosophy that ex-
emptions from the antitrust laws mwust be accompanied by effective governmental
supervision and control, and has provided new safeguards against the abuses
which such activities make possible and has indicated that there is a need for
even closer surveillance of the operations of conferences under their section 15
agreements. Id. (34, 35).

It is not sufficient under the language of section 15 that the Commission be
apprised merely as to the terms of a conference agreement. It is essential
also that the Commission know at all timeg the nature of the activities of the
conference and its members, for otherwise it cannot determine whether the
agreement is being complied with, and is not being carried out in a way that
violates the Act, and is not detrimental to commerce, or incompatible with the
public interest. Id. (35).

The requirements of gection 15 for effective supervision and control are not
safisfied for all time when an agreement is originally filed and approved, and
immunity from Commission surveillance, 2s well as from the antitrust laws does
not set in. Section 15 demands that the Commission constantly inspect and if
decessary regulate the activities of persons subject thereto. It imposes the duty
and authority of insuring that those who are permitted to engage in activities
which would otherwise be unlawful, satisfy the statutory standards not only
at the time they file for initial approval of their agreement but continuously
thereafter. The section expressly does this by providing that the Commission
shall “disapprove, cancel or modify any agreement, or any modification or
cancellation thereof, whether or not previously approved” that the Commission
finds to be contrary to the Act's provigions. Id. (35).

In conjunction with the grant of power to approve agreements that fall within
the scope of section 15, Congress has imposged on the Commission the continuing
responsibility of regulating and supervising action carrying out these agree-
ments. It is vitally necessary that the Commisgion maintain a constant vigil
over the operations of the parties under approved agreements to insure that their
activities conform to the agreemenis as approved and warrant continued ex-
emption from the antitrust laws. States Marine Lines, Inc,, v. TransPacific
Freight Conference of Japan, 204 (210).

Where a neutral body plan as approved provided for an impartial individual
or group independent of any conference member to serve as the Neutral Body,
if the person selected was not actually neutral or impartial, there was a de
parture from that which the Board had approved. The agency was duty-bound
to prevent such departure and any conference member was entitled to raise the
game objection and could turn to the apency for relief. Whether or not a con-
ference member protested or filed a complaint, section 22 empowered the ageucy
to institute an investigation into the matter on its own motion. Id. (211, 212).

—Voting requirements

Analogies from the field of private contract law cannot be drawn to show
that the majority voling requirements of a conference agreement are invalid,
i.e, that a modification of the basic agreement to make changes in self-policing
provisions could not be made without unanimous consent of the parties. An
agreement providing for the organization of a conference (o operate in our
foreign commerce is necessarily an agreement which attempts to reconcile a
number of divergent interests. Such an agreement mugt provide for the con-
tinuing commmercial operations of a relatively large nomber of conference
members with as little friction and obstruction as possible. The very
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heart of such an agreement is that each individual line relinguishes some of its
freedom of action, in exchange for the benefits resulting from participation in
the conference arrangement. Agreement No. 150-21, Trans-Pacific Freight
Conference of Japan, 653 (656).

The concept of majority rule is not nncommen in the ocean freight industry.
A good many agreements on file provide for modification by majority rule. It
iy not unreasonable for a conference to make such a provision in its basic agree-
ment, provided it is not applied so as to contravene the standards of section 15.
There is nothing in the concept of majority rule as applied to proposed modi-
fications to conferences’ self-policing rules which renders it discriminatory as
between carriers or shippers, detrimental to commerce, contrary to the, public
interest or otherwise contrary to section 15. A conference member is bound to
the conference agreement, and so lohg as it chooses to remaip a member it must
conform to modifications which are regularly made and duly approved by the
Commigsion. 1d4. (857).

Conferences’ system of recording affirmative action on proposed modifications
of agreement by indicating nnanimous approval where, in fact, modification was
not carried unanimously is migleading at best, and conferences should adopt a
signature form to correct this sitvation. Xd. (657).

ALASKA STATEHOOD ACT. See Jurigdiction.
ALEXANDER REPORT. See Agreements under Section 15.
ALLOWANCES. See Rate Making.

ARBITRATION. See Agreements Under Section I5.

AUTHORITY OF COMMISSION. See also Jurisdiction; Practice and
Procedure.

Section 27, which gives the Commission subpoena power in complaint and
violation proceedings, in no way impairs or relates to the Commission's power
to demand information in other ways and for other purposes. The Commission
has the right to require the submission of information simply because it wants
to know whether the law is being complied with. The courts have upheld the
power of the agency administering the Shipping Act to demand information on
suspicion that the law is being violated or to assure itself that it is not, and have
recognized the obligation to comply imposed on persons subject not only to section
15 but to the proscriptions embodied in the Act generally. DPacific Coast
European Conference, 27 (36).

There is no distinction between the Cominission’s authority regarding breaches
of a conference agreement and its authority regarding violations of the Shipping
Act. If a conference departs from the approved rules under which it could
lawfully operate, it is violating the Act, and if individual members do, it is more
than likely that they too are violating the Act. Even if a member’s conduact
happens to involve only a breach of the agreement, this would not justify the
conference's refusal to furnish the Commission information. It is for the Com-
mission to decide in all cases whether a given course of conduct under a section 15
agreement is violative of the Act, detrimental to commerce, or contrary to the
rublic interest. Id. (37).

An order 1o show cause wny a conference and its members should not comply
with requests for certain information made by the agency and its Office of
Regulations, or in the alternative, why the conference agreement should not be
disapproved, was expressly provided for by the agency's rules, fully specified the
charges against the conference and alleged that the actions of the conference and
its members had prevented the agency from carrying out its statutory duties,
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and was well within the powers vested in the agency by the Shipping Act. Id.
(38).

Statutes of limitation in 18 USC § 3282 and 28 USC § 2462 relate to proceed-
ings, criminal or otherwise, brought in court, and are no bar te the authority
of the Commission to proceed with an investigation, Agreements of North
Atlantic Westbound Freight Assn, 228 (237).

Trans-I*acific Freight Conference of Japan ». FMB and United States, 302 F.
2d 875, cited for the proposition that the Commission cannot declare anything
“unlawful”, involved the validity of an interim cease and desist order, which
had been issued in an attempt to maintain the status quo pending the oufcome
of proceedings before the Commission. It did not involve any question of the
Commission’s authority to issue an order to show cause why a tariff rule should
not be declared unlawgul for failure to obtain Commission approval under section
15, in circumstances where it has been determined in an appropriate proceeding
that a conference proposes to exceed the scope of its approved section 15 agree-
inent. Pacific Coast Huropean Conference Port Equalization Rule, 623 (627).

BERTHING SPACE. See Discrimination.

BROKERAGE.

With respect to the payment of brokerage, the freight forwarder law is per-
missive. ‘Congress neither directed that brokerage be paid nor proscribed
agreements among carriers not to pay it or to restrict it to less than 1149.
Thus, it cannot he argued that such agreements, in their imopact upon an individ-
ual member with contrary desires respecting brokerage, run counter to the
gtatute. Practices and Agreements of Comimon Carriers Re Brokerage, 51 (55).

Basically P.L. 87-254 was designed to overcome the Maritime Board’s regula-
tions, which would have eliminated carrier payments of prokerage to freight
forwarders in the export foreign commerce of the United States as being the
source of much malpractice. Congress concluded that brokerage could be author-
ized if forwarder licensing and other safeguards were provided to take care of
malpractices. It also found “most persuasive” testimony by carriers who were
supporting the forwarders that the forwarders’ services were in fact of value
to them and they were willing and desired to continue to pay a reasonable fee
therefor, if permitted to do so. Id. (55).

The interpretation forwarders seek to give the frieight forwarder law that
carriers as a group cannot agree not to pay brokerage is mainifestly inconsistent
with their concession that the langumage of the law permits an individual carrier
to compensate a forwarder or not, and their admission that conferences may
agree to pay brokerage, may agree to set an upper limit so long as it is at least
134 9% of the freight charge, and may agree to prohibit brokerage in the domestic
offshore trades, although the law expressiy applies to these trades. Id. (56).

Brokerage agreements among carriers regulate competition and are within
the plain compass of section 15. Whether they should be disapproved, cancelled
or modified, in accordance with the amendment made by P.L. 87-346, depends
upon whether they are detrimental to the commerce of the United States. Thete
is no oceasion for determining what the “public interest” amendment may add to
gection 15. Throughout the long-standing brokerage controversy “deiriment to
the commerce” has been interpreted and applied in 2 manner to encompass the
public interest. Xd. (57).

In view of the Maritime Board's earlier findings in this proceeding that the
forwarding industry makes a valuable contribution to foreign trade and that the
industry’s substantial revenue from brokerage is important, and in view of the
fact that Congress thereafter provided its own remedy in the form of licensing,
conditions precedent to payment, and increased regulatory authortiy for dealing
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with malpractices (which the Board had found and which heavily influenced its
demswn prohibiting brokerage and thereby upsetting prior holdings}, any
revision of the prior holdings must come in a future proceeding as the result of
gome new or compelling factors which can stand the test under the several
requirements of section 15. Agreements between common carriers by water in
the export foreign commerce which prohibit brokerage or limit the amount to
less than 1149 of freight charges, operate to the detriment of the commerce of
the United Stats and are contrary to the public interest, in viclation of section 15.
Agreements respecting brokerage in the offshore trades are excluded from this
ruling since conditions in those trades are materially different and brokerage is
not normalty paid. Id. (59,80).

An investigation to determine whether certain U.8. Atlantic ports were being
unduly preferred to other such ports, by reagon of agreements or practices of
foreign steamship lines in the inbound trade from the United Kingdom and Eire
to regulate payments of commissions to forwarders abroad, was within the scope
of the regulatory authority of the Maritime Board. The order of investigation
was clearly limited to the practices of respondents as common carrierg in the
foreign commerce of the United States, as to which they are subject to the
agency’s jurisdiction. Congress in enacting the freight forwarder law (P.L.
87-254), designed to license and regulate the business activities of freight for-
warders in the United States, and in re-enacting section 15 of the same session,
did not intend to limit the scope of section 15 to agreemenis covering payments of
brokerage solely in the outbound trades. The freight forwarder law has no
bearing on the application of section 15 to an agreement between carriers to
regulate the payment of commissions abroad in such a manner as to prefer ship-
ments to one port to the disadvantage of another. Agreements of North Atlantic
Westbound Freight Assn, 228 (236, 237).

Payment of excessive brokerage i8 a pernicious practice, inimical to the best
interest of shipping in our foreign trade and oppressive to the shipper who must
eventually bear the cost. The Commission will review the matter on an industry-
wide scale. Grace Line, Inc. v. Skips A/8 Viking Line, 432 (451).

BROKERS. See Brokerage.

CEASE AND DESIST ORDER.

Issuance of a cease and desist order was not required where respondent had
stopped 4 discriminatory assessment of storage charges, International Trading
Corp. of Virginia v. Fall River Line Pier, Inc., 219 (228).

COMMON CARRIERS,

—Who is common carrier

Where there is an obvious prearrangement that one will gather cargo, and
another will actually carry it, the holding-out by the former that the cargo will
move to its destination is attributable to the latter to the extent necessary to make
the latter's operations pursuant to the arrangement common carrier operations.
Thus, where two companies have established a service for all who care fo shftp
general cargo in the Alaskan trade atl tariff rates on file with the Commission ;
one (as technical shipper) solicits, secures and assembles the cargo belonging
to the general publie, and the other (ostensibly as a contract carrier) furnishes
and tows the barges which carry the cargo from port to port; and each receives
3095 of the charges made for carrying the cargo, the one who solicits the cargo
i# not an ordinary shipper but an intermediary agent through which the barge
operator holds itself out to the general public as a common carrier. This con-
¢lysion iz nol weakened by the fact that common carrier classification does not
have the same significance (results) under the Interstate Commerce Act and the
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Shipping Aects, or that the ICC may have a more liberal attitude. Prior decisions
of the U.S. Maritime Commission, to the extent contrary, are overruled. Puget
Sound Tug & Barge Co. ». Foss Lannch & Tug Co., 43 (46, 47).

“Common carrier” is not a rigid and unyielding dictionary definition, but a
regulatory concept sufficiently flexible to accommodate itself to efforts to secure
the benefits of common carrier status while remaining free to operate independent
of common carriecs’ burdens. Where the “holding out” is indirect (through an
agent, acting technically as sole shipper uvnder an arrangement with the
carrier}, this holding out will nevertheless be atiributed to the carrier, and con-
sidered to bring it within the scope of the ancient phrase that a common carrier
is a carrier which “holds itself out” as willing to carry for the public. Where
the service is essentially the carriage of cargo for the general publie, it is none
the less common carriage because the carrier adopts a device to make it appear
that vesscls are serving one shipper, whereas they are actually serving many.
Xd. {48).

The fact that a carrier was required to make a special arrangement to secure
the business of the sole shipper of sugar from Hawaii to Galveston did not
convert the arrangement into one of contract carriage. While it was possible
that in gsome instances a vessel would carry only sugar, it was equally possible
under the tariff that others would carry general cargo. ‘The tariff did not com-
pel the carrier to exclude general cargo from vessels carrying the sugar. The
carrier was faced with economical and practical problems necessitating the
special arrangement. Pacific Coast/Hawali and Atlantic-Gulif Hawaii (Rate
Increases}, 260 (279, 280).

Owner of power barge who chartered his vessel for use between Seattle and
Alaska, operated it for the charterer under an informai agreement sometimes
partaking of the nature of a joint venture, and did not conduct anything com-
parable to a recoghnized service, was not operating as & common carrier by water
in the trade and was not required to file a tariff under section 2 of the Inter-
coastal Act. TInvestigation of Tariff Filing Practices of Carriers—I¥J.8.-Alaska,
305 (308, 307).

Operator of tug and barge between Washington and Alaskan ports, who carried
building materials, construction equipment, and used automobiles; who neither
advertised nor solicited business; who utilized neither formal coniracts of
affreightinent nor bills of lading; whose barge was unsuitable for carrying
ordinary, dry cargo ; who charged by the day and whose profits or losses depended
on his estimates of the transportation time; and who operated on no fixed
schedules or routes but wbuld go at any time to any safe port in southeastern
Alaska, was not operating as a common carrier by water in the trade and was
net required to file tariffs under section 2 of the Intercoastal Act. Id. (307).

Operator of vessel between Seattle and certain ports in Alaska, carrying north-
bound apy type of cargo; with northbound sailings dependent upon prior com-
mitments from shippers for utilization of available cargo space on the return
trip; with shipments covered by transportation agreements providing for hire
of a stated amount of space for a specified sum of money and disclaimer by the
operator of any responsibility for loss or damage to cargo; with no solicitation of
cargo, advertisement of services or sailings, or sailings at regularly scheduled
intervals: with shippers, nevertheless, knowing that on request the carrier would
advise as lo approximate sailing dates; with service provided at approximate
monthly frequency; and with a weekly marine trade publication listing the car-
rier as sailing on a monthly schedule, is a common carrier in the trade and must
file tariffs under section 2 of the Intercoastal Act. Id. (316-318).

It is not essential to common carrier status that the carrier hant or be willing
to haul any type of cargo. A line may be a common carrier of certain com-
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modities as long as it i willing to carry those commodities for any shipper.
Id. {(818).

Carrier operating between Seattle and ports in western Alaska would be a com-
mon carrier even it its sailings were considerably irregular. The carrier carried
whatever carge was offered northbound to the Alaska ports to be served on the
voyage, and was assured on each voyage of cargo waiting in Alaska to be loaded
for the return trip to Seattle, This is common carrier service. "One transporting
goods from place to place for hire, for such as see fit to employ him, whether
usually or occasionally, is a common carrier.” Id. (319, 320).

A common carrier does not lose its status as such because it never advertises
its services or solicits cargo, or publishes a sailing schedule, or has no regular
routes or ports of call, or carries cargo only after it hag initially secured a
negotiated, written transportation agreement, or dees not seek or assume an obli-
gation to carry for others. Id. (320).

In view of other cargo carried by a carrier, it was of no significance on the
question of common earrier, non-common carrier status, that ifs vessel was
specially designed for carriage of frozen fish, and generally carried frozen fish and
fishing industry supplies for a few fishing companies in Alaska, The carrier
clearly was not a private or industrial carrier. Of even less importance was it
that the carrier, operating under charter to one shipper, might malke an occasionsal
bona fide tramp sailing. It is not necessary f{o common carrier status for a car-
rier to have a freight agent, a particular place to load and unload cargo, or pro-
vide regular and complete terminal service. These are among the charaeteristics
of liner, berth eperators, but such operators are emphatically not the only common
carriers. Id. (321).

A carrier may not avoid common carrier status by insisting on a transporta-
tion agreement with each shipper. All cargo carried for compensation moves on
some form of tfransporfation agreement, express or implied. Id. {321),

The fact that a carrier has not sought or willingly assumed common carrier
status and obligations iz unimportant. since such status and obligations are re-
sults of the carrier’s operations, not its desires. Id. (321).

Carriage of cargo by an incorporated asscciation for its membership, with the
only restriction on membership that members shall be licensed to do business in
Alaska and pay a nominal membership fee, is the carriage of cargo for the general
public. & "private” as distinguished from a ‘‘common” carrier is essentially a
carrier which ecarries for itself, as distinguished from a carrier which carrieg for
others. Id. (326, 327).

The amendment of 46 USC § 464 by Public Law 85-739, which exempts vessels
nnder 150 gross tons owned by cooperative or non-profit associations transporting
cargy between southeastern Aslaska and Seattle from common carrier status,
specifically confines the exemption fo the provisions of such section. It has no
efiect upon section 2 of the Intercoastal Act. The fact that associations are found
to be common carriers under the Interccastal Act does not deprive them of the
exemption grauted by Publie Law 85-739. The exemption is not conditioned on
nen-common carrier status. Even if common carrier status would deprive them
of the exemption, this fact would not determine that they are not common car-
riers. Id. (327-329).

Membership in an incorporated nassociation, a carrier, which carries with it
the right to ship, and pro-rata liability with respect to shipments by other mem-
bers. is a reasonable condition of carriage, and so long as it is required of all
shippers alike, will certainly not detract from common carrier status. Id. (329-
330).

Failure of Commission personnel to advise that an organization which has
furnished full operating details is a common carrier, and required to file tariffs,
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in no way militates against Commission decision that the organization is 8 com-
mon carrier, and required to file. Neither would a direct statement by the staff
that the organization is not a common carrier. However, an inquiry by a carrier
ag to its status is not evidence that it is 9 common carrier and proof of such
inquiry is not ndmissible for that purpose. Id. (330}).

—Contract carrier

Carriage of filler cargo by means of such devices as purchasing the cargo
from the shipper in Seattle and reselling to the shipper in Alaska at a “profit”
calenlated to yield the carrier the amount it would have received as payment for
carrying the cargo, or multiple-towing of barges, or carriage for principal
shippers under contract {(even when filler cargo was carried} was confract
carriage. Puget Sound Tug & Barge Co. v. Foss Launch & Tug Co., 43 (48).

—Dual carriers

Agreement between carriers is not unlawful merely because of the possibility
that a mixture of common and contract cargees may be carried on one vessel,
or barge tow, on the same voyage. The better approach is that such a mixture
may not be used to evade regulation and must not regult in a carrier’s avoidance
of its common carrier obligations with respect to the fair, nonpreferential and
nondiscriminatory treatment of shippers. Agreement 8492 Between T. ¥. Koll-
mar, Inc. and Wagner Tug Boat Co., 511 (519).

Commission decision in Docket 976 [7 FMC 511! is a precedent for holding
that tendem tow of Foss barge containing contract cargo with Northland barge
contmining common carrier cargo solicited by Northland, a non-vessel owning
common carrier, is not illegal per se. Moreover, Foss’ practice of hauling con-
tract cargo southbound rather than returning empty after its equipment is em-
ploved to transport common carrier cargo nortk does not constitute an nnlawful
dual capacity operation. Puget Sound Tug and Barge Co. v. Foss Launch &
Tuag Co., 611(618}.

—Duty of common carrier

To rely upon structural differences in vessels in the banana trade as an excuse
to avoid common carrier obligations would go far toward eliminating such obli-
gations. Nor is a refusal to carry goods for many justified by fear that they
cannot cooperate in using available space. It is the common carrier’s duty to
offer the space and give the shippers the chance to devise cooperative means of
using it. If multiple utilization proves impossible, shippers will recognize this
and accept the fact that the space can only be utilized on an exclusive basis.
Consolo 2. Flota Mercante Grancolombiana, 8. A., 635 (639).

—Engaging in other activities

The Shipping Act does not preclude a common carrier by water from per-
forming services other tham “transportation by water . . . on the high seas,”
but contemplates and authorizes the performance by such carrier of so-called
incidental services, including pickup and delivery service. The definition of
“gther persons” in section 1 of the Act was not intended to preclude common
carriers from engaging in the other specified activities but simply teo bring
within the ambit of the Act those persons who do engage therein. Matson Navi-
gation Co.—Container Freight Tariffs, 480 (490).

CONTRACT RATES. See Dual Rates.
DAMAGES. Hee Reparations.
DEMURRAGE. See also Preference or Prejudice.

Position that 2 terminal operator may not increase its demurrage charges,
regardless of the amount of notice given, as te shipments consigned to or already
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on its facilities is untenable. It would be unreasonabie to hold that a terminal
must continue in effect the rates and rules applicable when a cargo first landed,
no matter how long that cargo might be left on the facility. This would mean
that a terminal could only change ite® rates when its facility had no cargo at
all, or that a terminal ceuld charge different rates for identical services depend-
ing on the date the cargo happened to arrive. A fortior, it would he unreason-
able to attempt to apply such a principle to cargoes merely routed to the facility
put which have not arrived at the time of a rate change. Selden & Co. o
(Galveston Wharves, 679 (681, 682).

Complainant could not escape liability for payment of increased demurrage
charges for cargo left on respondent’s terminal facility because of an alleged
ambiguity in respondent's tariffs and invoices. Invoices referred to “storage”
charges and a local tariff item provided for removal of cargo to storage without
liability of the terminal and subject to a reasonable charge for storage, if the
eargo was not removed by the owner within a veasonable time, The tariff item
was to be construed as giving the terminal the option to remove goods to storage
and as fixing liability, and the local tariif containred no charges for storage or
pier demurrage, The terminal's tariff circular set forth the charges for cargo
left on the pier after expiration of free time. Complainant could heve removed
its goods when it received notice that the charges, whatever they might have
been termed on the invoices, were increased. Id. (682).

DEPARTMENT OF AGRICULTURE. See Agreements under Section 15;
Discrimination.

DETRIMENT TO COMMERCE, See Agreements under Section 15; Brokerage;
Rates ; Stevedoring ; Travel Agents,

DEVICES TO DEFEAT APPLICABLE RATES.

Where an officer of the shipper knew of an inspection report which showed that
the rate applicable on a gshipment of cotton was the rate originally charged by
the carrier, and, -nevertheless, the shipper continued to press for and even-
tually secured a lower rate, i.e., transportation “at less than the rates or charges
that would otherwise be applicable”. the shipper’'s successful campaign to compel
the carrier to refund part of the original freight payment was conducted “know-
ingly and willfully”, within the meaning of the first paragrapb of section 16 of
the Shipping Act. States Marine Lines—Iohenberg Brothers—Violation of
Section 16.1 (7).

A demand ou a carrier for a lower rate unsupported by factual proof (or even
attempted proof) that the carge is entitled to carriage at the lower rate consti-
tutes a device which is unjust, unfair, and forbidden by the first paragraph of
section 16 of the Shipping Act. Id. (7).

Where the carrier charged and collected the proper tariff rate on cotton -Eﬁip-
ped abroad. the applicability of the rate having been established by weighing of
the cotton by a Bureau engaged to assist in enforcing tariff rates and charges
of the conference of which the carrier was a member, and, thereafter, the carrier
vielded to reguests of the shipper and revised its charges to apoly rates which it
knew were not applicable by revising the correct billing as shown on its bill of
lading through the suhstitution of an incorrect billing, such a “corrected” billing
constituted false billing within the meaning of the second paragrapb of section
16 of the Shipping Act. The agreement to make a refund wag an unfair or nn-
just wmeans of obfaining less than the regular rates established and enforced by
the carrier. Id. (9, 10).

By a preponderance of credible evidence a shipper was shown to have know-
ingly apnd willfully, directly, by ar unjust or unfair means, obtained transporta-
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tion by water of cotton, at less than the rates or charges which would otherwise
be applicable, in violation of section 16 of the Shipping Act. Id. (13).

By a preponderance of credible evidence a2 common carrier by water was shown
to have directly and, in conjunction with nnother person, knowingly to have
allowed a person to cbtain transportation of cotton at less than the regular rates
or charges then established and enforced by the carrier by means of false billing
and by unjust or unfair device or means, in violation of section 18 of the Shipping
Act. Iq. (13).

Pro rata return of paymenty for carrying eargo, in order to avoeid profit-making,
will not be considered a violation of the Shipping Act, 1918, Tariff Filing Prac-
tices of Carriers—United States and Alaska, 305 {330).

Prior requirement of filing rates in the export trade within 30 days after they
became effective does not mean that a carrier may publish and file a rate, and
then charge a different rate at will and without ever filing such different rate.
It is not consistent for a carrier to publish and maintain one rate ad infinitum
and yet contend that its regular rate was something else. Under such theory
which ignores the rate actually published and any need to perfect changes
therein, the prineiple of a “regular” rate would vanish and a violation of seetion
16 conld seldom he shown. United States Lines—Gondrand Bros.—Section 16
Violation, 464 (469).

The command of section 16 Second iz absolute that a carrier shall not by false
means or by other unfair or unjust means directly or indirectly allow a person
to obtain transportation at less than the regular rate. It is not necessary to
show discrimination as between shippers of the comamodity involved. Id. (470).

The fact that a carrier practiced no deception upon the perzon receiving a
rebate did not mean that the arrangement was “above board” so that there was
no vioclation of section 16 Second. The fact that a rebate was being received was
not known even to all of the carrier’s officials who should have been aware of it,
and was not known to or ascertainable by the shipping public. 'The carrier vio-
lated section 16 Second by using an “unjust or unfair device or means,” Id. (470,
471).

The words “any person” as used in section 16 Second are fully as broad as the
words “shipper, consignor, consignee, forwarder, broker, or other person” used
in the first paragraph of the section. While the first paragraph was added to the
section some 20 years after section 16 Second was enacted, section 16 Second
iges the broad apd ungualified language 'any person”, and it is clear that in
enacting the first paragraph Congress sought parity of penalities for allowing
and obtaining unlawful rates. 13, (471, 472).

While an arrangement under which a carrier charged and collected the con-
ference rate on a shipment of logs and later refunded to the forwarder and agent
of the consignee an amount sufficient to adjust the freight charges to reflect
lower non-conference rates. might be described as “false billing” in view of the
submission and payment in the first instance of bills of lading and freight hills
that both parties knew did not reflect the Tates ultimately charged, the arrange-
ment unquestionably constituted an unjust or unfair device or means prohibited
by section 16. Id. (472).

Repayment of a portion of the sums received from a carrier as a rebate does
not cure the illegality and has no bearing on that matter. Id. (472).

DISCONTINUANCE OF SERVICE. See also Embargoes; Preference and
Prejudice.

The Commission has no power to require that common carrier service be in-
angurated, and its avthority under section 16 First relative to discontinuance of
an established service is at best restricted. ‘The Commission lacks power to
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prevent indefinitely a common carrier by water from abandoning service. There
is a marked difference between the Commission’s authority over discontinuance
of service by water carriers, and the autherity of agencies, such a& the ICC, over
carriers who hold certificates of public convenience and necesgity and must
gecure permission to abandon service. San Diego Harbor Comm. v. Matson
Navigation Co., 384 (400, 401).

DISCRIMINATION, Seo also Agreements under Section 15; Reparation;
Preference and Prejudice ; Surcharges ; Volume Rates.

1t is essential to establish an existing and effective competitive relationship in
caseg of port diserimination. The need for such a relationship is obvious, for the
evil which Congress sought to correct when it included localities and ports in
the prohibitions of sectione 16 2nd 17 was the unnatural diversion of cargo from
one port to another by common carriets through the medium of unjustly diserim-
inatory rates or charges. 'Thus, to the extent that cargo is diverted from one
port to another, the two ports ocenpy a competitive relationship with respect
to the diverted cargo. West Indies Fruit Co. v. Flota Mercante Grancolom-
biana, 8.A., 66 (72).

Where all of a carrier’s space suitable for the carriage of bananas to both
Galveston and Baltimore was contracted for pursuant to two-year forward-
booking contracts, so that admittedly there was no diversion of cargoe from
Galveston to Baltimore, there is no existing and effective competitive relationship
between the ports, and hence no discrimination between ports in violation of
sections 16 and 17. An allegation that diversion from Galveston was merely de-
layed and would take place in the future was not supported by any evidence
that such diversion, should it cccur, would he to Baltimore, Id. (73).

One instance of refusal by a pier operator to allecate berthing space on the
ground that nnother vessel with a prior reservation was due to arrive, followed
by allocation of the space requested when the operator was confronted by com-
plainant with information that no vessel was due to arrive on or near the date
involved, did not constitute proof of undue or unjust discrimination or undue
disadvantage. International Trading Corp. of Virginia ». Fall River Line Pier,
Inc., 219 (222, 223).

Where a pier operator allocated & maximmum of 25,000 square feet of storage
space to complainant but permitted complainant’s competitor to use twice that
much space. and the space allocated to complainant was adequate for its needs,
although in one instance complainant, after the pier operator objected, was
allowed to uulond a cargo requiring 30,000 square feef, there was no showing
of undue or unjust discriminaton or undue disadvantage. Id. (222, 223, 225).

Practice of pier operator in billing complainant and a subsidiary corporation
for storage charges assessed under rates and free time allowances different from
rates charged and allowances given to complainant’s competitor, was unjustily
discriminatory. Id. (223, 226).

The fact that the sole shipper of sugar from Hawalii to Galveston was the only
shipper which could qualify under a sugar freighting agreement did not mean
that the agreement was an unjustly discriminatory special comtract. A non-
existent shipper cannot be discriminated against and there was no foreseeable
prospect of a change in the situation. Pacific Coast/Hawaii and Atlantic-Gulf/
Hawaii General Increases in Rates, 260 (280). ’

Testimony failed to show port discrimination in violation of the Aect. In
order to justify conclusions of port discrimination, it must be found that the
preferred port is actually competitive with the complaining port, that the dis-
crimination comptained of is the proximate cguse of injury to the complaining
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port, and that the discrimination iz undue or unjust. Alcoa Steamship Co.,
Inc. v. CAVN, 345 (364).

It is contended that the agreement, by eliminating the possibility of rate com-
petition on specified commodities while nonconference competition exists as to
other commeodities, discriminates against Agriculture vis-a-vis shippers of other
commodifies. This contention, even if valid, overlooks the fact that Agriculture
has & number of alternatives if it decides these conference rates are too high.
It has the legal right under the cargo preference laws to use foreign-flag vessels
in any case up to 50 percent of the cargo, and if no U.8.-flag vessels are available
&t fair and reasonable rates it may use foreign-flag vessels for all of the CATEO.
Or it may, as it has dene in the past. ship via U.S.-flag tramp vessels. These
choices, in addition to Agriculture’s ability to ship over alternative routes, are
sufiicient to insure that the rates on the commodities in question are kept
reasonable.

While Agriculture is the predominant shipper, it is not the sole shipper of
certain commeodities as to which carriers agreed to observe conference rates, and
the agreement applies with equal effect and without discrimination to ail ship-
pers of such commodities. There can be no unjust discrimination against a
shipper under the Shipping Act uniess another similarly situated shipper with
whom the complaining shipper competes iz preferred. The fact that shippers
of other than the agreement commeodities are in the same position before and
after the agreement cannot be said to be a preference in favor of those shippers.
For the same reasons the agreement does not cause undue or unreasopable
prejudice or disadvantage to Agriculture under section 1T of the Act because
“fixed noncompetitive” rates on the agreement commodities prefer shippers
of other commodities on.which there are “variable competitive” rates. If actual
unjust discrimination or unreasonable prejudice or disadvantage results in the
future, the Act provides means for remedying the situation including the power
to modify or withdraw approval. Id. (500).

Where a carrier charged and collected different rates from similarly situated
shippers on green coffee from French Somaliland to New York for the identical
transportation service, it violated section 16 (First) with respect to undue
preference and prejudice, and section 17 with respect to unjust diserimination.
Hellenic Lines—Sections 16 and 17 Violations, 673 (674, 675).

A carrier is bound by the acts of its agent who, having authority to quote rates,
booked cargo at different rates to users of the carrier’s services identically sit-
uated. The carrier was not on trial for penalties, nor “charged” with a mis-
demeanor, and it cannot escape responsibility by contending that intent is a
prerequisite to a finding of viclations of sections 16 (First) and 17. The offense
is committed by the mere doing of the act, and the queston of intent is not in-
volved. As to the carrier’s denial of any actual fault, it knew that an intensely
competitive situation or rate war existed, and it failed to take precautionary
steps in granting authority to its agent to quote whatever rates would meet the
competition. Id. (675, 676).

An agreement for the use of a public terminal facility at a rentsl which
deviates from the termina)l’s regular tariff provisions, may run afoul of the
Shipping Act’s proscriptions and must be scrutinized for any illegal discrimina-
tion or prejudice that may result. Such an agreement, however, is not unlawfrul
or unreasonable merely because it does not follow the terminal’s tariff charges.
Agreement. RO05—Port. of Seattle-Alaska 5.8. Co., 792 (800).

Where, inter alia, there was no showing that cargo had been or would be
diverted from a carrier to another carrier which was the Ilessee of terminal
facilities under an agreement providing for a rental formula at less than full
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tariff charges, and the objecting carrier had not been refused a similar lease
since the lessor modified its previous-1009 policy, no- unlawful discrimination
or prejudice was shown. Id. (801).

Where respondent misquoted the contract rate to a shipper, not a party to a
dual rate contract, and such rate was relied on by complainant consignee, also
not a party to a dual rate contract, respondent did not violate section 17 in
thereafter charging and collecting the non-contract rate. There was no dis-
crimination as between shippers, since the shipper was afforded an opportunity
to execute a conference contract. There was no discrimination as between con-
signees, since there was no evidence that respondent offered, or did not offer, a
contract to complainant’s competitor or did not accord complainant any other
opportunity it accorded the competitor. As to a possible violation of section
14b which provides that dual rate contracts must be available to all shippers
and consignees on equal terms and conditions, use by Congress of the term
“gvailable” did not require respondent to affirmatively offer complainant an
opportunity to execute a dual rate contract as a condition precedent to charging
the non-contract rate. Aichmann & Huber v. Bloomfield Steamship Co., 811
(813).

DUAL COMMON AND CONTRACT CARRIERS. See Common Carriers.

DUAL RATES. See also Discrimination.

Use of two rates on sugar from Hawaii to Galveston did not constitute a dual
rate system. The carrier indicated its willingness to cancel the higher rate and
the Commission would assume that it will do so. Therefore, the question of
the existence of a dual rate system need not be considered. However, there
was nothing in the tariff or in the sugar freighting agreement which required
a shipper to ship all or any fixed portion of his sugar during the period of the
agreement. Pacific Coast/Hawaii and Atlantic-Gulf/Hawaii General Increases
in Rates, 260 (280, 281).

Article of agreement which undertakes without qualification to bind noncon-
ference lines to charge conference rates on certain commodities covered by the
agreement must be clarified, in view of the fact that the commodities are covered
by the conference’s dual rate system and the nonconference lines cannot use
such a system with the Commission’s approval. Since the parties apparently
intended that the nonconference lines adhere to one set of rates, the rates given
by the conference to contract shippers, the agreement will be approved with a
modification making clear that the rates quoted in the tariffs of the noncon-
ference lines for agreement commodities are single rates and not an extension
or application of the conference’s dual rate system. Agreement 8765 Between
U.S.-Flag Carriers in the Gulf/Mediterranean Trade, 495 (501).

Approval in 1948 of conference agreement providing for institution of dual
rate system was not enough under section 15 to validate the institution of an
actual dual rate scheme, nor the shipper’s contract adopted as part thereof.
Ever since the 1954 Isbrandtsen court decision, approval of the system and of
the contract itself has been required. The 1959 Anglo-Canadian court decision
was merely a restatement of the law and not a first time holding that particular
dual rate contracts required Commission approval. Parsons and Whittemore,
Inc. v. Johnson Line, 720 (727-729).

Permission granted to Trans-Pacific Freight Conference (Hong Kong) to
extend the scope of its dual rate system to include as destination ports the
Pacific Coast ports in California, Oregon, and Washington, holding in abeyance
request to include ports in Hawaii, Canada and Alaska. Trans-Pacific Freight
Conference (Hong Kong)—Dual Rate Contract, 784.
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DUE PROCESS. See Practice and Procedure; Rate Making; Stevedoring.
ELEVATORS. See Terminal Facilities.
EMBARGOES.

Financial loss generally is not justification for the imposition of an embargo
which is an emergency measure to be resorted to only where there is congestion
of traffic, or when it is impossible to transport cargo offered because of physical
limitations of the carrier. In the absence of a showing of emergency an off-
shore carrier must comply with the filing and time requirements of section 2
of the Intercoastal Act in order to discontinue any part or all of its common
carrier service. Carrier was required to withdraw and cancel “embargoes” and
substitute therefor new schedules filed pursuant to section 2. A. H. Bull Steam-
ship Co., 133 (135, 136).

The conditions that warrant an embargo are limited and must constitute
an impossibility to transport. Financial loss does not justify imposition of an
embargo. An embargo notice which stated that future shipments would not be
accepted because of the carrier’s failure to succeed in establishing minimum
charges was illegal. In order to discontinue service the carrier must withdraw
and cancel its notice and file with the Commission, pursuant to section 2 of the
Intercoastal Act, new tariff schedules which must be filed at least thirty days
prior to the effective date of discontinuance of service. Sea-Land Service, Inc.—
Discontinuance of Jacksonville/Puerto Rico Service, 646 (648).

EQUALIZATION. See Port Equalization.

EVIDENCE. See also Agreements under Section 15; Devices to Defeat Appli-
cable Rates; Practice and Procedure.

A report of the Cargo Inspection Division of the Pacific Cargo Inspection
Bureau as to the density of bales of cotton involved, affecting the applicability
of a tariff rate, was entitled to probative force. No objection was made to its
receipt in evidence, its accuracy was never effectively challenged, its authenticity
was corroborated by the conduct of the parties and there was no valid-evidence
to counteract its force. Dock receipts showing a different density were not con-
clusive in the absence of any showing that the information therein was based on
inspection and measurement of bales. Measurement by longshoremen does not
impeach the accuracy of measurements in the absence of proof that longshoremen
are incapable of taking accurate measurements. States Marine Lines—Hohen-
berg Brothers—Violation of Section 16, 1 (10-12).

The technical evidentiary requirements, sometimes called the common law ex-
clusionary rules, do not apply in proceedings before the Commission. The ef-
ficient performance of the Commission’s regulatory functions demands that the
Commission find the truth as expeditiously as possible. Strict evidentiary
rules are not conducive to expedition if they are made the vehicle for in-
numerable objections which result in much delay and confusion. If upon con-
sideration of the whole record it is found that some of the evidence admitted
is not substantial and should be disregarded in formulating the proposed agency
action, that can readily be done. The harm that may flow from ignoring evi-
dentiary niceties and formalities is small in comparison with that occasioned
by needless squabbles over strict evidentiary principles. Unapproved Section
15 Agreements—South African Trade, 159 (167, 168).

Neither the Administrative Procedure Act nor the Commission’s Rules ex-
clude hearsay evidence and the hearsay rule has been expressly held inapplicable
in administrative proceedings. The weight to be accorded hearsay should not
be confused with its admissibility. If competent under the criteria applicable
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in an administrative proceeding, the statement is receivable in evidence and may
be used to support agency action if there is at least some other supporting proof
in the record of a direct nature. Id. (169).

Testimony does not become sacrosanct when uncontradicted nor is self-serving
testimony automatically to be discredited. These are factors to be considered
in determining the validity and probative value of the testimony and the infer-
ences that may properly be drawn therefrom in light of all the evidence. Un-
approved Section 15 Agreement—Coal to Japan/Korea, 295 (302).

EXCEPTIONS.

A “statement of facts” submitted as an exception to the Examiner’s findings,
which did not specify the findings excepted to, or the findings which the Examiner
should have made, does not comply with Rule 13(h) which requires that ex-
ceptions “indicate with particularity alleged errors” in the initial decision.
United States Lines and Gondrand Brothers—Violation of Section 16, 464 (468).

EXCLUSIVE PATRONAGE CONTRACTS. See Dual Rates.
FAIR RETURN, See Rate Making.
FALSE BILLING. See Devices to Defeat Applicable Rates.

FIGHTING SHIP.

Carriers which considered taking measures against another carrier, such as
“blanketing” its sailings and which might have made threats to do so, in re-
taliation for the carrier’s giving them a “hard time” by undercutting their rates
and by refusing to join in an approved agreement unless given rate concessions,
did not violate section 14, Second of the Shipping Act. Unapproved Section 15
Agreements—South African Trade, 159 (193).

Due regard to the intention of Congress makes the Commission hold that
operating fighting ships on one hand, and cutting rates for cargo carried on
vessels regularly employed on the other, are two different methods of competitive
operation. The Alexander Committee’s recommendation, which Congress fol-
lowed in enacting section 14 Second, was intended to and does prohibit putting
in steamers to fight the competition, but was not intended to and does not pro-
hibit the cutting of rates on regular boats, even to an unremunerative level.
Respondent did not increase sailings, change sailing dates, or in any way change
its normal operating pattern. Skips A/S Viking Line v. Grace Line, Inc., 432
(449, 450).

FINDINGS IN FORMER CASES. See Brokerage; Common Carriers; Rate
Making ; Rates, Filing of ; Reparation.

FORWARD BOOKING. See Discrimination.

FORWARDERS AND FORWARDING. See Brokerage.

FREIGHT FORWARDERS. See Brokerage.

GENERAL ORDER 83. See Agreements Under Section 15.

HEARINGS. See Practice and Procedure.

HOBBS ACT. See Agreements Under Section 15.

INITIAL ‘OR RECOMMENDED DECISIONS. See Practice and Procedure.

INTERCOASTAL SHIPPING ACT, 1933. See Common Carriers; Embargoes;
Jurisdiction; Rate Making; Rates, Filing of ; Reparation; Terminal Areas.

INTERSTATE COMMERCE ACT. See Common Carriers; Discontinuance of
Service ; Jurisdiction ; Rates, Filing of ; Single Factor Rates.
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JURISDICTION.

Section 303(e) (3) of the Interstate Commerce Act which provides that any
commeon carrier by motor vehicle which was also engaged in opemations between
the United States and Alaska as a common carrier by water subject to regulation
by the Commission under the Shipping Act of 1916 and the Intercoastal Shipping
Act of 1933, prior to January 3, 1859, and has so operated since that time, shall
as to such operations, remain sobject to the jurisdiction of the Maritime Com-
mission, does not change a non-vessel-owning common carrier in the Alaskan
frade to a forwarder subject to ICC jurisdiction. The legislative history of the
section together with the firmly-fixed Congressional policy evidenced by section
57 of the Alaska Statehood Act are conclusive as to the jurisdiction of the Mari-
time Commission. Puget Sound Tug & Barge Co. ». Foss Launch & Tug Co.,
43 (49, 50).

A grain elevator carrying on the businesg of furnishing terminal facilities in
connection with common carriers by water is a person subject to regulation by
the Maritime Commission under the 1916 Act, although in its grain storage func-
tions it can be regulated by the Secretary of Agriculture under the United
Siates Warehouse Act. California Stevedore & Ballast Co. v. Stockton Port
District, 75 (81).

Agreement between two carriers, operators on essential United States foreign
trade routes, which agreement would result in the transfer of the liner flect
and the entire business of one carrier to the other, with the former agreeing
not to compete in the services transferred without consent of the latter, is subject
to the Conmission’s jurisdiction, must be filed with the Commission, may not
be carried out until approved, may he approved by the Commission with modifi-
cations if required, and may be disapproved if found to operate to the detriment
of commerce of Lthe United States or contrary to the public interest. Agreement
No. 8555 Between Isbrandtsen Steamship Co., Inc., Isbrandtsen Co., Inc., and
American Export Lines, Inc.,, 125 (131).

Where a Neutral Body assessed fines against a conference member solely be-
cawpse it refused to grant the Neutral Body access to its records, and the member
challenged the qualifications of the Neutral Body to act #s a neutral body, thus
raising as a principal issue the question of whether the conference had carried
out its neutral body system in conformity with the agreement which the agency
had approved, the Commission’s jurisdiction over the issues was not defeated
because the controversy had its ineeption in the Neutral Body’s efforts to in-
vestigate alleged malpractices in & foreign-to-foreign trade. The comference
agreement itself covered foreign-to-foreign trade and the United States com-
merce (which predominated in the trade) and the Neutral Body was set up to
function in exaectly the same manner in both trades. The agreement and its
amendments (of whick the neutral body system was ome) therefore required
the Agency’s approval and continuing supervision. Having failed to establish
a separate conference for the foreign-to-foreign trade, the members cannot per-
suasively or validly contend that the agreement must be treated as if it were
really two agreements. States Marine Lines, Inc. v. Trans-Pacific Freight Conf.
of Japan, 204 {212, 213).

A pler operator which held itself out ag 2 modern terminal capable of servicing
any type of ocean common carrier, which made no effort to restrict its services
to contract carriers, and at whose pier some genera! cargo was discharged over
a three year period is an “other person” subject to the Shipping Act. Interna-
tional Trading Corp. of Virginia ». Falls River Line Pler, Ine., 219 (225),

The second paragraph of section 17 referring to “other persons subject to this
act,” applies to domestic commerce insofar as terminal operators are concerned.
J. M. Altieri v. Puerto Rico Ports Authority, 416 (418).
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Maritime Commission finding that single factor rates of an ocean carrier,
which include pickup and delivery service performed by motor carriers as agents,
are valid, does not remove the motor carrier from ICC jurisdiction, and does not
mean that the Maritime Commission is attempting to exercise concurrent juris-
diction over the motor earriers contrary to section 83 of the Shipping Act. The
pickup and delivery service is subject to regulation by the Maritime Commis-
sion as 4 gervice authorized by the Shipping Act offered by & common carrier
gubject to that Act. The motor carrier remainsg subject to ICC regulation.
Matson Navigation Co.—Container Freight Tarifts, 480 (401).

An investigation of possible violations of the Shipping Act is a regulatory and
administrative proceeding. The Act is not a criminal statute. Provisions of the
Act giving the Government the right to seek monetary penalties in appropriate
cases does not transform the Act into a criminal or penal statute. The function
of adjudicating such penalties is confided to the courts, The Commission is em-
powered solely to regulate and its jurisdiction and functions are purely regula-
tory and administrative, Hellenic Lines—Sections 16 and 17 Violations, 673
{675).

Arbitration clauge in Shipper’s Rate Agreement cannot oust the Commission of
jurisdiction to hear and determine complaints of violations of the Shipping Act.
In this respect the decision of the Distriet of Columbia Circuit in 3wift & Co, v.
FMC is controlling. Parsons and Whittemore, Inc. v. Johnson Line, 720 (730).

The Commission has jurisdiction over the level of fravel agents’ commissions
set pursuant to conference agreements, The Commission does net claim juris-
diction to set the specific level of compensation, nor may it rule on the reasonable-
ness of commissions fixed by individual carriers operating in United States for-
eign commerce. The jurisdiction involved is that which directs the Commission
to disapprove, cancel or modify an agreement when the activities of the parties
thereunder arc incompatible with any of the section 15 standards. The fact that
commissions are paid to persons who may nof be subject to the Act is beside the
point, since the agreement regarding commission levels is between common car-
riers by water all of whom are subject to the Act. Investigation of Passenger
Steamship Conferences Regarding Travel Agents. 737 (754, 755).

OTHBER PERSONS. See Common Carriers; Jurisdiction.

OVERCHARGES. See Reparation.

PASSENGER STEAMSHIP CONFERENCES., See Travel Agents.

PICKUP AND DELIVERY SERVICE. See Rates, Filing Of; Terminal Areas.
FPOOLING AGREEMENTS. See Agreemcnts Under Section 15.

PORT EQUALIZATION,

Provision in a conference agreement authorizing regulation of competition by
the establishment of uniform rates for the transportation of cargo, does not
authorize institution of a port equalization rule under which the conference mem-
bers absorb part of a shipper’s inland freight expense equal to the difference be-
tween the cost he would incur in delivering the shipment at the loading port
nearest the shipment’s point of origin and the cost in delivering at a more distant
port. Such a plan is not conventional or routine rate making among carriers. It
is a new arrangement for the regulation and control of competition. Port equali-
zation raises questions of possible unfairness, unjust discrimination, and deteri-
ment to commerce, all matters included in the standards for adjudging the
approvability of agreements under section 15 and may bring into play the require-
ments of sections 16 and 17. Pacific Coast European Conference Port Equaliza-
tion Rule, 623 (630).
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Provisions of P.I. 87-346 added to section 15, authorizing a conference to
effectuate, without prior Commission approval, “tariff rates, fares, and charges,
and classifications, rules, and regulations explanatory thereef,” specifically bars
efflectuation of a port equalization plan in the absence of section 15 approval.
Though worded as an “exception” to the approval requirements of section 15,
the guoted lanuguage was intended by Congress, as shown by legislative history,
to Hmit conference authority, absent additienal approval, strictly to the rate-
making activity therein provided for. Id. (631-632).

PORTS. See Discrimination; Port Equalization; Preference and Prejudice.
PRACTICE AND PROCEDURE. See also Evidence.

~In general

The Commission will not hold (on motion of an opponent of # rate decrease,
supported by Hearing Counsel and unopposed by the proponents of the rate)
that a suspended but presently effective rate for the carriage of zinc from the
United States to Puerto Rico is unjust and unreasonable when the record made
wasg wholly unssatisfactory. To enter an order under such circumstances would
be detrimental to the public interest and contravene sound regulatory prinei-
ples. While the failure of the proponents of the rate decreise to sustain their
burden of proof would normally result in cancellation of the rate and while the
proponents were unconcerned about the conseguences, the Commission is very
much concerned with the merits of the matter and not with procedural techni-
calities. Considering the special dependence of Puerto Rico (and Alaska and
Hawaii) on ocean shipping, coupled with the continuing regulatory responsi-
bility placed upon the Commission by Congress, it is hagic that just and reason-
able rates and practices by carriers serving their ports must be assured to the
full extent legally possible. Therefore, the matter must be remanded to the
Examiner for further bearing, even though this will give proponents of the rate
a second chance to meet their burden of proof. Rates and Practices in Atlantie
Gulf/Puerto Rico Trade, 141 {142-148).

—Burden of proof

Disapproval of agreement on the basis that proponents of the agreement had
the burden under Rule 10(0) of proving that it was not violative of any of the
statutory provisions gpecified in the order of the Commission instituting the
investigation, and that proponents had failed to meet the burden of proving
that the agreement was lawful, was an oversimplification of the problem, and
a misconstruction of Rule 10(0) as applied to the proceeding. Since there was
ample evidence on which to hase a decision on the merits, the case did not turn
on, and it was unnecessary to discuss, questions involving hurden of proof.
Aleoa Steamship Co., Inc. ». CAVN, 345 (358).

Under sectiom 7(c) of the Administrative Procedure Act and Rule 10{0)
of the Commission’s Rules, the burden of proving that a rate is unjust and un-
reasonable, is on complainant. Alaska Livestock & Trading Co., Inc., v. Aleutian
Marine Transport Co., Inc., 387 (391).

—Complaints

Where the extent of injury suffered by complainant could not be determined
because of the confusion in the record concerning the relationship of complain-
ant and its alleged wholly-owned subsidiary (which should have heen allowed
to become a party complainant), the proceeding was remanded to the Examiner
to authorize an amendment to the complaint to bring in the subsidiary and to
determine the amount of reparation due. Internationat Trading Corp. of Vir-
ginia ». Falla River Line Pier, Inc., 218 (225, 226).
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To determine in complaint proceeding whether respondent, a forwarder in con-
nection with a common carrier by water, was a common carrier by water subject
to section 18 would extend the proceeding beyond the scope of complainant’s
allegations. Assuming that respondent had been required, but failed, to file a
tariff as a ecommon carrier by water complainant failed to prove he was damaged
thereby or entitled to reparation. Birnbach ». La Flor De Mayo Express Co.,
718 (719).

—Discovery and production of documenis.

The Commission’s Rule 12(k), relating to discove.y and production of docu-
ments, is a valid exercise of authority under sectioi. 204(b) of the 1936 Act. The
explicit grant by Congress of subpoena power to the Commission does not make
needlessly duplicative any device for the discovery and production of documents,
so that such device cannot be deemed “necessary” within the meaning of section
904 (h) which authorizes the Commission “to adopt all necessary rules and regu-
lations to carry out [its] powers, duties and functions”. To attribute to Con-
gréss an intent to limit the Commission to the issuance of subpoenas in every
investigation in which the Commission sought information would render nuga-
tory the power granted in section 204(b). Moreover, Congress intended that
“necessary” be given the meaning of convenient, useful. appropriate, suitable,
proper or conducive to the end sought. Agreements, Ete. of North Atlantic
Woestbound Freight Assn., 228 (230, 231).

The power of the Commission to direct the production of documents in the
manner prescribed by its Rule 12(k) is impliedly contained in the 1918 Act. Sec-
tion 22 of that Act authorizes the Commission to investigate any alleged violation
of the Act “in such manner and by such means, and make such order as it deems
proper”, The Rule is consistent with the regulatory system embodied in the Act.
Id. (231, 232).

Failure of Congress, in enacting Public Law $7-346, to include (1) a proposed
amendment to section 15 of the 1916 Act, which would have required that no
agreement be approved unless it (a) designated a person for service of process
within the United States, and (b) contained a provision that every signatory
to the agreement would provide records wherever lecated in response to 2
proper section 21 order, and (2) a proposed amendment to section 21 to impose
the same requirements upon “‘every common carrier engaged in the foreign com-
merce of the United States”, did not declare the intent of Congress to deprive
the Commission of the power to obtain documents overseas. The legislative his-
tory of the amendments clearly showed that Congress felt that the Commission
already possessed the power sought, and chose to leave the law as it was. The
use of the Commission’s Rule 12(k) for the production of documents held over-
seas, far from being out of harmony with the Act, was in complete accord there-
with, Id. (232, 2383).

The Commission may require the production of documents held overseas by
foreign steamship lines subject to its jurisdiction. Whether the documents are
called for under section 21 of the 1916 Act or Rule 12(k)} of the Commission's
Ruley is immaterinl. There is no basis in law or reason for restricting the appli-
cation of Rule 12(k) to the territorial confines of the United States. The courts
have held that the Commission’s powers under section 21 are not limited territo-
rially. Id. (234, 235).

Good cause was shown for motion for production of decuments held overseas
when hearing counsel sought to secure the material requested by voluntary sub-
mission and the documents reguested were specified with particularity and were
prima facie relevant and material to the proper determination of the issues.
Id. (237).
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Production of documents located overseas will be required, notwithstanding
the fact that the Government of the United Kingdom has forbidden respondent
carriers to produce them. Should the documents not be forthcoming, the Com-
mission will choose its course of action from several alternatives after careful
consideration of the problem. Id. (237).

Motion of Japanese-flag carrier to vacate section 21 order requiring it to pro-
duce documents located overseas in connection with an investigation into the
activities of the carrier relating to transportation aboard its ships of cargo
moving from United States ports must be denied. The Commission has the duty
to expend every effort compatible with sound regulation to obtain the informa-
tion necessary to the determination that all who engage in our commerce do so
in compliance with the law.

The carrier while admittedly obligated to obey the laws of Japan, chose to
engage in the commerce of the United States, and is equally obligated to meet
the terms and conditions imposed by Congress. The shipping laws must be
administered impartially and this is impossible if their application is to turn on
the incidental, or accidental, circumstance that needed information is not phys-
ically located within the United States. Mitsui Steamship Co., Ltd.—Alleged
Rebates to A. Graf & Co., 248 (252, 253).

It cannot be emphasized too strongly that, as respects regulation of the com-
petitive practices of water carriers, all carriers regardless of flag or nationality
are placed on an equal footing under our laws. It is a prime concern of these
laws to insure that competition among carriers for cargo moving in United States
foreign commerce should be open and above board, with no curtain of secrecy
preventing the disclosure of pertinent data to the Commission. Foreign flag
carriers, although charged with the responsibilities imposed by our laws, are also
the recipients of the benefits they confer. Id. (253).

There is no international custom or practice that would require the United
States Government to resort to the courts of another country to obtain informa-
tion needed in the exercise of its sovereign jurisdiction and functions. More-
over, the Japanese Government’s aide memoire refers to such documents as might
be found within the territorial jurisdiction of Japan, whereas the information
sought here from a Japanese-flag carrier appears to be located in the United
Kingdom. Other representations of the Japanese Government indicate that co-
operation will be extended in those cases which do not prejudice the interests of
Japan, but it is not indicated or shown how the interests of Japan are or can
be prejudiced by the Commission’s order for the Japanese carrier to produce
documents located overseas, and such prejudice is certainly not self-evident.
Even if the documents were located in Japan, the trade involved is not an import
or export trade of Japan, but is the United States export trade from Pacific
Coast ports to European ports. I1d. (254).

While Japan has a legitimate interest in protecting its citizens from unjust
or discriminatory treatment at the hands of a foreign government, where, in
connection with a section 21 order requiring a Japanese-flag carrier to produce
documents located overseas, there is no basis for any suggestion of such discrim-
ination and, on the contrary, the sole purpose of the Commission’s inquiry is
to insure that the carrier as a participant in United States commerce is observing
requirements of United States law which all other carriers operating in our
foreign commerce must observe, it would be discriminatory in favor of the carrier
and against all other carriers if the inquiry were not carried out. The Com-
mission cannot believe that the purpose of the Japanese Government is to secure
for its citizens either undue preference or unwarranted immunity under the
laws of those countries in which they conduct their business. Id. (254).
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—Hearing Counsel

Where respondents in an investigation of possible violations of the Shipping
Act, 1916, were notified by the agency’s.orders of the possible proscribed activity,
the areas of their operations, the periods of time to be investigated, and were
given adequate opportunity to prepare, the Examiner was not warranted in
requiring Public Counsel to furnish respondents on two separate occasions with
detailed statements of ‘“‘charges’” or ‘‘violations” intended to be urged, or in post-
poning respondents’ cross-examination until completion of Public Counsel’s entire
evidentiary presentation. The agency’s orders clearly satisfied the requirements
of subsection 5(a) (3) of the Administrative Procedure Act and the agency’s
Rule 10(c). In demanding statements from Public Counsel respondents were
seeking to have them in effect modify the issues of law and facts. Only the
agency has the power to amend its orders or to modify issues of law and facts
stated in its orders. Unapproved Section 15 Agreements—South African Trade,
159 (166).

In a formal investigation ordered by the agency, Public Counsel has the duty
to insure that relevant and probative evidence is developed to the fullest extent
possible. His primary mission is to get the pertinent information, often from the
persons least interested in giving it. Demands made on Public Counsel for state-
ments particularizing ‘“charges” or ‘“violations” amounted to putting him on
trial for the fact that an investigation had been ordered. The statements at
best represented only estimates of possible findings, one being presented before
and another during the hearings. Such statements are not provided for in the
rules and the practice of requiring them should be discontinued. Id. (166, 167).

The exclusion of Hearing Counsel from an investigatory proceeding would
leave respondents unopposed and free to state without fear of contradiction any
and all contentions no matter how frivolous they may be. No cross-examination
of witnesses, and no rebuttal testimony or evidence would be produced. Con-
tentions for such a result cannot be taken seriously. Pacific Coast European
Conference—Exclusive Patronage Contracts, 383 (384).

Section 22 of the Shipping Act 1916, authorizing the Commission to conduct
investigations “in such manner and by such means, and make such order as it
deems proper”, clearly gives the Commission authority to allow participation of
Hearing Counsel in an investigative proceeding. Decisions of the Commission
relating to the practice of requiring from Hearing Counsel particularizations of
“charges” against respondents to Commission orders of investigation are not
inconsistent with Rule 3(b) and do not affect the “primary mission” of Hearing
Counsel to obtain pertinent information in the discharge of his duty to the public
interest to insure that all probative evidence relevant to matters under investiga-
tion is developed to the fullest possible extent. To argue that Hearing Counsel
may not after developing a full and complete record take any position rezarding
what that record shows defies logic. Rule 3(b) provides that Hearing Counsel
shall actively participate in any proceeding to which he is a party, to the extent
required by the public interest. Hearing Counsel may file exceptions to the
Recommended Decision in such a proceeding. Id. (384-386).

To whatever extent the issues and contentions made by Hearing Counsel in a
statement made after completion of his case and before cross-examination or
rebuttal, departed from his prehearing statements, they were clearly within the
scope of the order of investigation and if respondents believed the order defective
they should have petitioned the Commission for modification. The statement
was an unexpected windfall to respondents which in no way prejudiced their case,
or denied them due process. However, such statements should be discontinued.
Unapproved Section 15 Agreements—Japan, Korea, Okinawa Trade, 606 (607).
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—Hearings

Where an order to show cause gave a conference and its members notice of
the issues involved (refusal to supply information to the Commission) and time
to prepare to meet them, and the questions raised by the order, and by the cor-
respondence between the conference and the agency which preceded the order,
were purely legal, there was no factual issue and hence there was no occasion to
compile an evidentiary record in a hearing. The conference and its members
were given ample opportunity to submit additional material, on both the facts
and the law, but they at no time offered anything else and were content to stand
on their position as advanced in oral argument and in prior letters to the agency.
The proceeding quite adequately satisfied the requirements of due process.
Pacific Coast European Conference, 27 (39).

The Commission would not make findings or conclusions as to the common car-
rier, non-common carrier status of a respondent if the evidentiary hearing was
unfair, even if such “unfairness” was not serious enough to amount to a denial
of due process. Where the Examiner refused to permit counsel for respondent
to argue orally the merits of its case, exercising his diseretion under Rule 10(x),
any possible disadvantage to respondent was cured by its written brief and
exceptions, and the opportunity was declined to argue the case orally before the
Commission. The Commission does not simply affirm, reverse or modify an initial
decision ; it finds the facts and applies the law after full consideration of a party’s
arguments. As to the claim that the Examiner heard oral argument from an
intervener, the counsel for intervener was allowed to make a statement which
was in no sense an argument on the merits of the case, and respondent’s counsel
was given the same right but proceeded to attempt to make a detailed, legal
argument on the common carrier, non-common carrier status of respondent. The
Examiner was not guilty of any “impropriety”, or much less, denial of due process
of law when he refused, on objection of another intervener, to permit oral argu-
ment. A claim that the Examiner refused to receive further testimony from
respondent unless it elected to recall a certain witness was plainly contrary to
the facts. Tariff Filing Practices of Carriers Between Contiguous States of
United States and Alaska, 305 (310-316).

Where a conference and its members fail to file for approval a port equaliza-
tion rule, and the Commission issued a show cause order why the rule, which
had been filed as a tariff amendment, should not be declared unlawful and
stricken from the tariff, the conference and its members were not entitled to an
evidentiary hearing. No factual issues were involved but simply an inquiry as
to whether the rule was authorized by the basic conference agreement, and if
not, whether it was a new agreement or modification of an existing agreement
subject to approval under section 15. Pacific Coast European Conference Port
Equalization Rule, 623 (625, 626).

Rule 10(n) does not give respondents the right to present evidence and cross-
examine witnesses in show cause proceedings, since the rule is not applicable to
such proceedings. Rule 5(g) which governs such proceedings allows for dis-
cretion in adapting the show cause procedure to the requirements of a particular
case. If it had been intended that Rule 10(n) be applicable to show cause pro-
ceedings, a specific reference to that effect would have been included in Rule 5(g).
1d. (626, €27).

Order to show cause why a conference tariff rule should not be declared un-
lawful and providing for filing of affidavits and memoranda of law and oral argu-
ment, but not for an evidentiary hearing, was not inconsistent with Commission
position in asking court to remand a case where petitioners were seeking review
of a staff letter as a “final order” of the Commission. No hearing had been held,
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respondents were accorded opportunity for a hearing consonant with the issues
to be determined. Id. (827).

Rule 5(e) relating to answers to complaints, and Rule 7(b) relating to ad-
ditional time to file documents, are not applicable to show cause proceedings.
Rule 5(g) which governs such proceedings does Dot specify a time limit for
replies to show cause orders. Thus, where respondents made no application for
an enlargement of time to file replies, nor asserted why they were unable to
reply to an order in the time allotted, their claims that they were not timely
notified of matters of fact and law asserted in the order were frivolous. Id.
(627, 628).

Motion to dismiss show cause proceeding on the ground that an evidentiary
hearing was pot provided was denied. The Federal Maritime Board had previ-
ously held that such a hearing was not required where the sole questions were of
law. Court cases have affirmed the power of the agency to determine whether
an agreement subject to section 15 approval exists and to take appropriate
action. Id. {628, 629).

~Initial and recommended decisions

While entitled to weight, any recommended or initial decision which comes
pefore the Commission for review remains only a recommendation. Upon re-
view thereof the (lommission must exercise all the powers it would have in
making the initial decision including determinations of law, fact, policy and
discretion. Where the Commission finds upon considenation of the entire record
that substantial errors were committed, it must alter the Examiner’s digposition
of the case to whatever extent is necessary in its judgment to cure the errors and
digcharge its responsibility for insuring that the ultimate decision is correct.
Unapproved Section 15 Agreement—South African Trade, 1569 (162).

—lInvestigation; violations

An investigation by the Commission of possible violations of the Shipping
Act, 1916, is an administrative proceeding and not & penal or criminal trial.
The Commission has no power to punish past conduct. It cannot impose penal-
ties, monetary or otherwise. for violating the Act’s provisions. That may be
done only in a penalty suit brought in a district court by the Department of
Justice. TUnapproved Section 13 Agreements—South African Trade, 159
(165).

Where the Commission is formally investigating possible violations of the
Shipping Act, 1916, the essentials of a full and fair bearing can easily be ob-
served without attempting to convert the proceeding into some sort of penal or
criminat trial. The procedures and evidentiary rules which govern a criminal
trial are wholly unnecessary to the objectives and proper conduet of the Com-
mission's proceedings. An investigation is indispensable to the administrative
regulatory function and may be undertaken “merely on suspicion that the law
is heing violated. or even just because [the agency] wants assurance that it is
not.” 1d. (165).

Where an order of investigation admittedly raised questions as to whether
there was an unfiled agreemeut and whether it had been carried out, and called
for an investigation under section 13, any activity violative of that section, in-
cluding failure to file, was necessarily put in issue. If the order was not as
exact as it might have been, it must be remembered tbat it was an order for an
administrative investigation. and not a statement of charges in a penal action.
It constituted adequate notice of the matters of fact and law under inquiry
which is all that is required in thiz type of proceeding. Unapproved Section
15 Agreement—Coal to Japan/Korea, 293 (302).
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PRACTICES. See also Diserimination ; Reparation ; Stevedoring.

The unjust and unreascnable practices, “relating to or connected with the
recelving, handling, storing, or delivery of property,” intended to fall within the
coverage of section 17 are shipping practices. A terminnl operator’s refusal to
refund an admitied overpayment of demurrage charges and unilaterally offset-
ting the amount against a disputed claim of the operator against complainant
does not warrant relief under section 17. By the time the operator refused to
refund the money, the purely shipping aspects of the transaction had been com-
pleted. The matter is one for the courts. If the action of the terminal op-
erator were one of a series of such occurrences, a practice might be spelled out
that would invoke the coverage of section 17. Ome instance of such conduct
cannot be found to be a “practice within the meaning of the last paragraph of
section 17. J. M. Altieri v. Puerto Rico Ports Authority, 416 (419, 420).

In view of the fact that the pregsent method of declaring shipping weights for
export purposes on green salted hides is not sufficiently set forth in carrier tar-
iffs nmor uniformly applied, the ‘Commisgion proposes a Tule which will allow
carriers to adopt a scale or 4 seale-deduction rule, and to require shippers to
furnish a weighing certificate or dock receipt from an inland carrier, the cer-
tificale to be certified or attested by the signature of the shipper’s supplier of
the hides. For purchase lots which are split by the shipper after purchase into
two or more shipments, a weighing certificate covering the entire purchase lot
may be provided and the shipping weight shall be determined from # compu-
tation of the average weight of the hides in s2id purchase lot. Weighing Prac-
tices in re Green Hide Shipments, 699 (703-705).

PREFERENCE AND PREJUDICE. See also Brokerage; Discrimination;
Surcharges.

The manifest purpose of sections 16 and 17 is to require common carriery
subject to the Act to accord like treatment to all shippers who apply for and
receive the same service. Prejudice to one shipper to be unjust must ordi-
nariiy be such that it constitutes a source of positive advantage to ancother.
There must be at least two interests involved in any case of preference, prej-
udice or discrimination, and if is essential that there be established an existing
and effective competitive relationship between the two interests. This com-
petitive relationship is necessary not only to show the extent to which the com-
plaining shipper was damaged by the alleged preference, prejudice or discrimi-
nation; its establishment is also necessary to prove the violation itself. In
order to prove a violation of sections 16 and 17, it is necessary first to establish
the competitive relationship itself. Proof of the character, intensity and effect
of the relationship is necessary to prove the amount of damages and to sustain
an award of reparations. Wegt Indies Fruit Co. ». Flota Mercante Gran-
colomliana, S.A., 66 (69, 70}.

Where (1) respondent carrier charged the same rate for the carriage of ba-
nanas from Reuwador to (Galveston as to Baltimore which is 400 miles farther,
(2) complainants’ (shippers-importers at Galveston) total sales in the so-called
common market were 6% of their total imports through Galveston, but only 3%
of the fruit carried on respondent’s vessels went to the common market, and (3)
only 18 of hundreds of buyers in the common market purchased bananas from
complainanis and North Atlantic importers. there was no substantial evidence
to show that complainants’ bananas compete with bananas imported into Balti-
more, Complainants’ prineipal witness had no conception of the percentage of
fruit imported into Baltimore on respondents’ vessels actually purchased hy the
18 buyers in question. Complainants’ burden under Rule 10(0) of proving the
fact of the npecessary competitive refationship cannot be satisfied by mere as-
gertions of competitiop unsupported by substantial evidence of record. Id. (70).
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Charges that a carrier discriminated against shippers-importers and the Port
of Galveston and preferred banana importers into Baltimore and the Port of
Baltimore are not sustained by evidence showing rates, cost of service, ete., to
New York, Philadelphia, Charleston, or New Orleans, Id. (71, 72).

Carrier’s van measuretent rule based on the outside measurement of the van
did not subject a shipper using insulated vans to undue &#nd unreasonable prej-
udice and disadvantage in violation of section 16, or to any discrimination.
Matson Navigation Co—Van Meagurement/Heavy Cargo Rules, 239 (246).

It was unnecessary for the Commission to define the action it might properly
take under section 16 First where an established service was sought to be dis-
continued, because neither undue or unrezsonable preference to Los Angeles, nor
undue or unreasonable prejudice to San Diego, was shown as a result of a car-
rier’s withdrawal from inbound service to San Diego from Hawaii. The carrier
was motivated by its judgment regarding the economice of the situation, not by
intent to prefer or prejudice one port or the other, In the carrier’s opinion, there
was a lack of San Diego-Hawaii tonnage to support even a limited regular service,
and the evidence did not warrant an opposite view. San Diego Harbor Comm.
+. Matsen Navigation Co., 394 (401).

It did not follow from the fact that a carrier’s past San Diego service was in-
efficient and uneconomical because largely one way and irregularly offered, and
that the carrier made no special effort to develop the San Diego trade, that the
carrier had unjustly prejudiced San Diego when it discontinued inbound serv-
ice from San Diego and refused to inaugurate outbound service. There were
good reasons for the primarily inbound service and little in the way of tonnage
to justify the time and cxpense of furnishing outbound service. Moreover, a
significant portion of the San Diego cargo potential was not new Hawaiian
traffic, but traffic moving through Los Angeles which would have been diverted to
San Diego. Id. (402).

Undue preference and prejudice under section 16 First must be established
by clear and convincing proof. Further. similarity of transportation con-
ditions is a necessary element of undue preference and prejudice. Conditions
need not be identical but should at least be comparable. So far as concernoed
Hawatian cargo, there was no similarity but a great disparity between trans-
portation conditions at the ports alleged to be prejudiced and preferred, San
Diego and Los Angeles, by o carrier’s action in discontinuing inbound service
to San Diego from Hawaii and refusing to provide outbound service. No vie-
lation of section 16 First could be found. Id. (402).

Refusal of terminal operator to refund overpayment of §40.17 for demurrage
charges is not a violation of section 16 since complainant importer failed to
«1ow g Qdisparity between the treatment accorded him and that accorded other
importers. J. M. Altieri ». Puerto Rico Ports Authority, 416 (418).

Respondent's rate-cutting in the Venezuelan trade was not shown to have
subjected complainant to unreasonable prejudice and disadvantage in violation
of section 16. Respondent's cut rates, if not met by rates as low or lower, were
effective equally to take cargo away from all other operators, not just com-
plainant. Skips A/S Viking Line v». Grace Line, Inc., 432 (450).

The fact that under an agreement between two carriers, the rate on the same
commodity moving on the same barge, operated by one of the ecarriers, might
be different does not mean that preference or prejudice to shippers would
result, The carriers publish their rates and file them with the Commission,
and thus shippers are aware of any rate variance and can exercise their choice
of carriers. Agreement 8492 Between T. F. Kollmar, Inc. and Wagner Tug
Boat Co., 511 (519, 520).
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A carrier is bound by the acts of its agent who, having authority to quote
rates, booked cargo at different rates to users of the carrier’s services identically
situated. The carrier was not on trial for penalties, nor “charged” with a mis-
demeanor, and it cannot escape responsibility by contending that intent is a
prerequisite to a finding of violations of sections 16 First and 17. The offense
is committed by the mere doing of the act, and the question of intent is not in-
volved. As to the carrier’s denial of any actual fault, it knew that an intensely
competitive situation or rate war existed, and it failed to take precautionary
steps in granting authority to its agent to quote whatever rates would meet the
competition. Hellenic Lines—Sections 16 and 17 Violations, 673 (675, 676).

Where a carrier charged and collected different rates from similarly situated
shippers on green coffee from French Somaliland to New York for the identical
transportation service, it violated section 16 First with respect to undue prefer-
ence and prejudice, and section 17 with respect to unjust discrimination. Id.
(676, 677).

An agreement for the use of a public terminal facility at a rental which de-
viates from the terminal’s regular tariff provisions, may run afoul of the Ship-
ping Act’s proscriptions and must be scrutinized for any illegal discrimination
or prejudice that may result. Such an agreement, however, is not unlawful or
unreasonable merely because it does not follow the terminal’s tariff charges.
Agreement 8305—Port of Seattle & Alaska S.8. Co., 792 (800).

Where, inter alia, there was no showing that cargo had been or would be
diverted from a carrier to another carrier which was the lessee of terminal
facilities under an agreement providing for a rental formula at less than full
tariff charges, and the objecting carrier had not been refused a similar lease
since the lessor modified its previous 1009, policy, no unlawful discrimination
or prejudice was shown, Id. (801).

PUBLIC INTEREST. See Agreements Under Section 15; Brokerage;
Stevedoring.

PUBLIC LAW 87-254. See Brokerage.

PUBLIC LAW 87-346. See Agreements Under Section 15; Port Equalization ;
Practice and Procedure.

RATE MAKING.
—In general

The facts regarding the Alaska trade are so similar to those in the Puerto
Rico trade as to justify following the principles laid down in Atlantic & Gulf-
Puerio Rico General Increases in Rates and Charges, 7 FMC 87, i.e., the cost
of property used but not owned by the carriers should not be included in the
rate base, the prudent investment standard to determine fair value of property
being devoted to the service in the domestic off-shore trades should be used,
and working capital should be an amount approximately equal to one round
average voyage expense of each ship in the service. General Increases in
Alaskan Rates and Charges, 563 (581, 582).

—Affiliates of carrier

The shipping public is entitled to protection from the siphoning-off of revenues
by affiliates of the regulated carrier. Thus the profits derived by the carrier’s
principal stockholders for services rendered to the carrier were credited to the
carrier’s net profit after taxes. Pacific Coast/Hawaii and Atlantic-Gulf/
Hawaii General Increases in Rates, 260 (282).

Profits realized from terminal and management operations performed by
affiliates of the regulated carrier should be credited to the regulated trade.
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—Allocation of expenses

In rate-making proceedings, where allocation of voyage expenses was necessary
28 between the regulated and non-regulated trades to determine the adequacy of
revenue in the regulated trade, allocation made principally on the basis of ton-
mile prorate formulae was proper. The use of revenue prorate formulae in the
case of joint operations in the trade to Puerto Rico and to the Dominican Repub-
lic would cause distortion of the operating resuits in the Puerte Rican trade
since the revenue per ton in this trade was lower and the costs of discharge of
cargo higher than in the Dominican trade. Atlantic & Gulf-Puerto Rico Con-
ference (General Increase in Rates and Charges, 87 (97-100).

Where the question was whether a carrier’s charge for transporting insulated
eargo-vans from California to Hawail was just and reasonable, determination
of vessel expense per revenue ton by dividing the average vessel expense of
voyages terminated daring the applicable period carrying insulated vans by the
average revenue tons carried was proper. The method resulted in allocation
of vessel expense attributable to westbound movement to loaded cargo vans,
which move west. The carrier correctly excluded both revenue and cost data
on eastbound vans from its cost study. Matson Navigation Co.—Van Measure-
ment/Heavy Cargo Rules, 239 (243, 244).

‘Where the question was whether a carrier’s charge for transporting insulated
cargo-vans from California to Hawaii was just and reazonable, determination
of unloading costs utilizing the expense of an outside-owned derrick barge
rather than 2 whirly crane on the carrier’s container-ship dock at Honolulu was
proper. The carrier could use the whirly crane on occasion, but the container
ships must have first call on the dock and its equipment. The accuracy of an
assumption that the container-ship dock and crane could be used part time would
be highly questionable. In any event, any reasonable foreseeable use of the
carrier-owned shoreside equipment instead of the derrick crane would not
decrease future cargo-handling cost enough to make the proposed charge per van
more than is Just and reasonable. 1d. (244, 245).

Division of administrative and general expense between a carrier’s shipping
and nonshipping activities was proper in rate-making proceeding, Pacific Coast/
Hawalii and Atlantic-Gulf/Hawaii General Increases in Rates, 260 (287).

‘Prorating of administrative and general expense as between a carrier in an
offshore trade and its wholly-owned subsidized subsidiary on a revenue basis
pursuant to the subsidiary’s subsidy contract was proper, There was no show-
ing that amounts chargeable to the offshore carrier were unreasonable or exces-
give, Id. {287).

Whereo direct allocations are impossible or impracticable, expenses should he
allocated between passenger and freight services on the basis of the relation
that the expenses incurred in the passenger and freight operations separately
bear to the total expenses ineurred in tbe operation of both. Administrative
expenses should follow the expenses to which they relate. If revenues were used
as a basis of allocating expenses, the increase in revenue resulting from a freight
rate increase would result in an increased ailocation of expenses. A rate increase
might be used as the basis for a further increase in rates. Accordingiy, adminis-
trative expenses were allocated on 2 voyage expense basis between passenger
and freight services, Id. (287, 288).

Adoption of an allocation formula for operatinng expenses, based upon a ratio
of the cubic measurement of sugar to total cargo ecarried, was not unreasonable
or inacciirate, particularly when a major part of the over-all calculations was
based upon direet costs. It was not necessary for the carrier to submit a break-
down of actual cost Agures for every operating expense or to teke inte account
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the factor of broken stowage. Increased Rates on Sugar—Atlantic/Gulf Puerto
Rico Trade, 404 (410)}.

For rate-making purposes, it was necessary to separate the carrier’s subsidized
and unsubsidized voyages, and as to the unsubsidized voyages, the domestic
operations o and from Guam and foreign operations, in order to determine the
carrier’s experience solely in the Guam trade. Since the unsubsidized opera-
tions were conducted with assigned ships, and separate voyage accounts were
kept covering such operations, ship operating expenses and depreciation incurred
relative to such ships were directly apportioned to that service. General In-
creases in Rates, Pacific-Atlantic/Guam Trade, 423 (425).

Income and expense of shipping operations not directly apportionable were
divided between the subsidized and unsubsjdized services in the ratio of fer-
minated voyage expenses of the unsubsidized operations to terminated voyage
expenses of all voyages terminating in the accounting period. The same ratio
was used to apportion overhead expenses (less agency fees, commissions, and
brokerage earned), and depreciation expense, other than ships. Overhead ex-
penses were allocated on the basis of voyage expense. They should follow the
expense to which they relate. Id. (425).

Allpeation between the regulated (West Coast-Paerto Rico) and non-regulated
{(Round-the-World service) frades of vessel operating exXpenses, depreciation.
gverhead, vessel and other asset values on a modified revenue prorate hasis was
proper. Wlimination of cargo expenses, which are higher in United States and
Puerto Rican ports than in other ports served by the carrier, from both total
revenueg and West Coast-Puerto Rican revenues and determination of the
revenue prorate from the remaining figures was reasonable since it resulted in
an apportionment of expenses in a realistic manner. Pacific Coast/Puerto Rico
General Increase in Rates, 525 (530).

Allocation of costs on an out-of-pocket basis to determine net income is im-
proper. The carrier’s Puerto Rican service is an integral part of its Round-the-
World operation and each segment of the service should bear its proportionate
share of the oversll expenses of the carrier. Use unit method, under which
voyage expenses on the West Coast-Puerto Rican leg would be allocated on the
basis of days and then expenses on that leg allocated on the basis of Puerto
Rican tonpage to total tonnage, fails to take info consideration the carrier’s
cost in repositioning vessels on the North Atlantic after calls at Puerto Rico,
since it counts only the days consumed in the voyage from the West Coast to
Puerto Rico, Id. (530, 531).

—Capital geins

Capital gains realized by the carrier from the sale of vessels used in the trade
belong to investors, not to shippers. Depreciation expenses should not be di-
minished by & capital gain. There should be no deduction from the depreciation
base of replacement ships by reason of such capital gains. Matson Navigation
Co. {Hawsailan Rate Case), Pacific Coast/Hawali and Atlaptic-Gulf/Haweii
General Increase in Rates, 260 (287).

—Commodity rates

Application of Cleveland rates on commodities moving from Erie, Buffalo,
Rochester, Oswego and Ogdensburg, whenever rates from those ports have not
been established and in circumstances where carriers are receptive to requests
for establishment of lower rates in advance of e prospective movement of a com-
modity not specifically described, is simply a reflnement of the commopn and
reasonable practice of carriers to publish a generel ctrgo rate in their com-
modity tariffs, pending the development of some trafic movement. The fact
theat the distance from Cleveland to foreign destinations is farther than from the
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other ports is only one important consideration in formulating & reasonable rate,
and only if other factors are relatively equal does distance control. The Cleve-
land Rate Rule is not detrimental to commerce or otherwise unlawful, particu-
larly in the light of the carriers’ willingness to establish departures therefrom
upon reasonable request. Rate Practices of Conferences—Great Lakes to Europe,
1168 (119-123).

Tariff rates from Toronto or Hamilton which are lower than those on the same
commodities from Erie, Buffalo, Rochester, Oswego and Ogdensburg, and rates
from the latter ports which are lower on some commodities than rates from the
Canadian ports, are not inherenily unlawfel. Where rates from Toronto and
Hamilton are not made in consideration of or in relation to rates from United
States ports, the former rates must meet competitive rates of a Canadian confer-
ence which publishes dual rates from Canadian ports, no competition with or
loss of traffic to Toronto or Hamilton was shown, transportation via Toronto or
Hamilton is uneconomical for goods prodnced in the United States, and rates
from Oswego must be related to rates from the port of New York, higher rates
from the United States ports than from the Canadian ports on the same com-
modities were not shown to be detrimental to the commerce of the United Stales
or otherwise unlawful. Id. (119-123).

The Commission will not hold (on motion of an opponent of a rate decrease,
supported by Hearing Counsel and unopposed by the proponents of the rate) that
a suspended but presently effective rate for the carriage of zine from the United
States to Puerto Rico is unjust and unreasonable when the record made was
wholly unsatisfactory. To enter an order under such circumstances would be
detrimental to the public interest and contravene sound regulatory principles.
While the failure of the proponents of the rate decrease to sustain their burden
of proof would normally result in cancellation of the rate and while the propo-
nents were unconcerned about the consequences, the Commission is very much
concerned with the merits of the matter and not with procedural technicalities.
Considering the special dependence of Puerto Rico (and Alaska and Hawaii) on
ocean shipping. coupled with the continuing regulatory responsibility placed upon
the Commission by Congress, it is basic that just and reagsonable rates and prac-
tices by carriers serving their ports must be assured o the full extent legally
possible. Therefore. the matter must be remanded to the Examiner for further
hearing. even though thisx will give proponents of the rate a second chance to
meet their burden of proof. Rates and Practices in Atlantie-Gulf/Puerto Rico
Trade, 141 (142-148}.

A proposed 26¢ rate increase on fruit and vegetables from Kailua and Kawai-
hae to Honolult was not unjust or unrezsonable where the carrier had suffered
losses on such service in 1060, it was doubtful that the service wouid be profitable
even at the new rates. the rates were half or less than half of the regular class
rates at which most other traffic moved, and the carrier's rate of return on all
of its operations. even under increased tariffs. would remain low. Increased
Rates within Hawaii, 151 (137).

Carrier's rule which provides that when rates are applied on a measurement
basig to cargo vans. they shall apply to the outside dimensions of the van, is
clearly just and reasonable on its face. Space on shipboard is what an ocean
carrier has to sell. It is just and reasonable for & carrier to measure ship-space
occupied by the shipper’s cargo-carrying van, and charge the shipper for tbat
space. Matson Navigation Co.—Van Measurement/Heavy Cargo Rules, 238
(241-242).

Where a carrier's rate rule provided that charges for carrying cargo by van
(uninsulated) should be based, in effect, on the inside measurement of the van,
later shippers began shipping cargo in insulated vans, the ratio of inside to out-

175-794 O-65-56
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side measurement of which was approximately 71% compared to #1-949; for
uninsulated vans, with the result that the carrier’s revenue for carrying an
insulated van declined considerably ; and the carrier changed the rule to provide
that charges should be based on the outside measurement of the van which had
been the rale at the beginning of vau movement, the carrier’s charge for trans-
porting cargo-vans, which was determined by application of the changed rule
1o the rate which sad remained unchanged (except for gemeral rate increases)
was just and reasonable when supported by its study of cost and operating
results made along conventional lines. 1d. (241-243).

Contention that a carrier reduced ifs van-cargo rate below a fair and re-
munerative basis with the intent of driving out or otherwise injuring a competing
carrier, and hence according to section 19 of the Shipping Act, 1916, cannot
increase such raote unless after hearing the Commission finds that Fhe preposed
increase rests upon changed conditions other than the elimination of competition
failed for complete lack of proof. Assuming that the carrier did reduce its rates
below a fair and remunerative hasis, the record established that the competing
carrier amended its rate rule so as to decreasge charges before the carrier made ils
similar move. Id. (246).

Hven if a shipper had been able to show that a carrier had induced it to build
vans by some character of express or implied assurance that charges would
remain at a certain level, such showing would have availed the shipper nothing.
Changes in rates are not invalidated by a pre-existing contract of a carrier not
to change its rates. Id. (246).

Failure to raise rates on tinplate, molasses in bulk, dry fertilizer, and fuel oil,
while raising rates generally, was justified to retain recaptured business as to
tinplate, meet rates of island shippers in their own tanker as to molasses, meet
Japanese and Capadian competition as to dry fertilizer, and meet rates of oil
companies' vessels as to fuel oil. Paecific Coast/Hawaii and Atlantic-Gulf/
Hawaii General Increases in Rates, 260 (273, 274).

Where, although the nature of shipments of military household goods hy the
van lines and by MSTS is the same, the services performed are identical, and
the cargoes move side by side in the same ship, the carrier is justified in charging
MSTS a lower rate because of differenceg in the expense burdens. In the ease of
MSTS cargo, the carrier has no solicitation ecosts, and its administrative costs
are reduced in that stevedoring, tallying, and manifesting are performed at the
expense of the Government, abbreviated tariff categories eliminate the necessity
of classification, and the history of MSTS shipments shows lower damage costs.
1d. (274, 275).

The competitive position of Hawaiian pineapple vis-a-vis foreign pineapple and
California fruits is not 2 basis for establishing rates, nor a reason for treating
pineapple differently than other general cargo commodities in connection with a
general rate increase. Molasses and sugar {on which rates were not raised) are
not comparable cargoes simply on the basis of their being backhaul cargoes. To
create an unreasonahte or unjust discrimination, more significant similarities than
the mere fact of & backbaul must be shown. Similarities in handiing and facilities
used must be present. Id. (275-277).

Where respondent ghowed that ity present rate on sugar (65¢ per 100 pounds,
any quantity), refined or turhinated, in bags, from ports in Puerto Rico to
Atlantic ports of the United States is insufficient by a2 wide margin to pay the
full cost of carrying sugar; based on operating and financial data for 1961, pro-
posed incrensed rates are not fully compensatory; respondent estimates that
average handling costs would be reduced because of required palletization, and
that on ghipments of 500 tons or more clerical and accounting costs would be
lower, the proposed ratey (65¢, minimum 500 short tons, and 75¢, any quantity)
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are found to be lower than just and reasonable maximum rates and are not
otherwigse shown to be unlawful. Accordingly, the proposed rates are just and
reasonable. American Union Transport, Inc.—Rates on Sugar, 334 (335, 336).

Act of Congress (39 USC § 487a) authorizing the Postmaster General to enter
into contracts {or the carriage of mail between Seward and the Aleutians and
providing that the comntractor shall “furnish and use in the service a safe and
seaworthy boat of sufficient size to provide adeguate space for mail, passengers
and freight”, was not intended to amend the Shipping Act, 1918, by requiring the
application of different standards as to the reasonableness of rates in the trade
covered by the mail contract. Alaska Livestock & Trading Co., Inc. v, Aleutian
Marine Transport Co., Inc., 387 (391, 392).

The fact that a carrier has operated at a loss in the service supports the view
that the present rate on wool from Chernofski to Seattle is not too high, The fact
that & carrier may lose money on its over-ail operation is of some value in deter-
mining the reasonableness of the rate on a particular commodity, although it is
not controlling Id. {392).

Where evidence as to the proper stowage factor to be used in determining the
cubic measurement per gross ton of sugar varied from 43 eu, ft. to 56 cu. ft. per
gross ton, it was reasonable to use a factor of 45 cu. ft. which was in conformity
with an established reference manual. Increased Rates on Sugar in Atlantic/
Gulf Puerto Rico Trade, 404 (410).

Cost finding is not an exact science. All that ig required is that the results
obtained represent a reasonably close approximation of the assignable costs
Carriers’ decision that a rate on sugar must reflect cargo handling costs and a
proper allocation of vessel operating expense with some contribution toward
overhead and depreciation and other expenses of operation is a decision within
the province of the carrier’s managerial discretion. Carrier is not required to
base the rate for carrying sugar from Puerto Rico to North Atlantic ports on
an added traffic theory because of the imbalance of the trade in favor of the south-
bound trafic. Id. (411, 412).

Carrier’s tariffs contain a rate for the carriage of cement in bulk, which rate
is available to all commercial shippers. The fact that it is carried in bulk and
for only one shipper is not controlling in this proceeding. The controlling fact
is that it is conmon carriage subject to tariff rates and available to any private
shipper. While the carrier did not charge the proper tariff rate during 1959
and part of 1560. this does not warrant excluding it from consideration. An
investigation into the lawfulness of rates is not a proper proceeding for an ad-
judication of alleged violations of law. Transportation of bulk cement is a part
of the service covered by rates under investigation and the revenues and expenses
therefrom will he considered in testing the reasonableness of the proposed rates.
General Increases in Rates—Pacific-Atlantic/Guam Trade, 423 (426).

The facts that increased rates on roofing and paint commodities would result
in an almost complete cessation of traffic movement, are more than the traffie
can bear and the carriers did not prove that existing rates were non-compensa-
tory, and are not sufficient basis for holding thar the increased rates will be unjust
and unreasonable. A shipper’s or a commodity’s competitive position is not a
basis for establishing rates nor a reason for treating them differently from other
general cargo commodities, and where shippers f2il to show that a commodity
subsidizes other traffic or bears more than its fair share of carriers’ expense, a
justification for exemption from a general rate increase has not been established.
Pacific Coast/Puerto Rico General Increase in Rates, 525 (534).

With respect to disapproving a rate. the Commission’s power is strictly limited.
It can disapprove a rate in domestic trade, but only if it finds that the rate
exceeds a just and reasonable figure. A rate which yields the cost of loading,
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carrying, and delivering the cargo, plus the cargo's pro rata share of general
expense, a4 moderate contribution to profit, and no more, is a just and reasonable
rate. Matson Navigation Co. Pallets and Containers—Pacific Coast/Hawaii
Trade, 771 (772},

Carrier’s rate of $2.35 per pallet for the transportation of empty pallets from
Pacific Coast ports to Hawaii is just and reasonable where it yields the cost
of loading, carrying and delivering, plus the cargo’s pro rata share of general
expense, and a moderate contribution to profit. Allowing for adjustments in
cost figures by calculating vessel depreciation on a 25-year-life basis, by allocation
on a revenue prorate formula rather than a vessel operating expense ratio, and
by considering savings effected by using as dunnage pallets carried as cargo,
the resulting profit of 12¢ per pallet would be well within the permissible range.
The fact that the impact of the increased cost of moving empty pallets would
be adverse, and perbaps severe, does uot anthorize the Commission to strike down
the increased rate. Xd. (772, 774, 775)-

—Comparison with rates of other carrier

While a comparison of a rate under study with rates of other carriers is an
acceptable test of the reasonableness of the former. the persuasiveness of the
test varies directly with the similarity of the circumstances surrounding the
rates of the different carriers. The passage of eight years in times of progressive
inflation weakens the probative value of the comparison to the point where it is
of little value, particularly where it has little or no support based on other
record evidence. ‘Alaska Livestock & Trading Co., Inc, v. Aleutian Marine Trans-
port Co., Inc., 387 (391).

The fact that the rate of another carrier on wool from Chernofski, Alaska, to
Seattle was the equivalent of approximately eight dollars per hundredweight does
not establish that respondent’s rate, equivalent to about ten dollars, is unreason-
ably high. The services that gave rise to the eight dollar charge are not
now available and the service involved carriage by respondent to Kodiak and
by another carrier to Seattle. At the time there was no direct service. A com-
parison of rates in these two situations is of only limited value, if any. Id. (391).

While the existence of a rate on wool from Chernofski, Alaska, to Seward of
75 cents per cubic foot in 1954 does not prove the reasonableness of the present
rate of $1.10 from Chernofski to Seattle, a much greater distance, it is of some
value in support of the 1easonableness of the present rate. Xd. (392).

Where comparison of respondent’s rates with other carriers’ rates in the trade
showed that they averaged 15 per cent less than those of complainant, but when
wharfage and delivery charges were added they were comparable, respondent’s
rates were not unreasonably low. Puget Sound Tug and Barge Co. v. Foss
Launnech & Tug Co., 611 (619).

—Depreciation

Where vessels were transferred from A. H. Bull New Jersey to A. H. Bull
Delaware in a transaction involving another corporation organized to facilitate
consummation of the transaction, the values placed upon the vessels when they
were acquired by A. H. Bull Delaware, which values were higher than those
carried on the hooks of A. H. Bull New Jersey, were not a proper basis for
allowing depreciation. Such a basis would disregard and eliminate from con-
sideration 10 years of depreciation which shippers have already paid. The same
assets continued to serve the trade after as before the transaction. Atlantic &
Guif-Puerto Rico General Increase in Rates and Charges, 87 (107, 108).

Residual scrap values accord with the conventional longstanding practice of
vessel owners, are the bases of depreciation allowable to compute income tax
liability, are the only certain standard upon which the Commission ean rely, and
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are not unreasonable for use in computing vessel depreciation in rate-making
proceedings. Depreciation computed on the difference between original cost and
the amount which it is estimated the carrier will realize at the end of the depre-
ciation period would not be a proper basis since extreme fuctuations oceur in
market prices of vessels, and it would be impossible to forecast the probable dis-
posal value of vessels at the end of the depreciation period. Id. (108).

Method of depreciation of vessels by using a residual value of 214 per cent and
an average usefu] life of 20 years is approved. Pacific Coast/Hawaii and Atlantie-
Gulf/Hawaii General Increases in Rates, 260 ( 283).

In constructing a rate base, carriers can charge annual vessel depreciation
using a residual value equal to serap value rather than an amount estimated to
be realized when the vessels are disposed of, I1d. (289).

Residual values utilized by carriers in accordance with the conventional long-
standing practice of vessel owners are the most reasonable and equitable stangd-
ards upon which to rely. Future depreciation charges will not be disallowed
for rate purposes on the claimed basis that the vessels have already been de-
preciated below their value at the end of ‘their wseful service lives. Probable
disposal value of vessels cannot be forecast even in the relatively near future.
Pacific Coast/Puerto Rico General Increase in Rates, 525 (531).

Where vessels were shown to be durable for ag much as 30 years with proper
maintenance; the carrier had not indicated that it contemplated any vessel re-
Dlacement for vessels nearing the end of a 20-year life; the carrier had assigned
salvage values which appeared to represent minimum scrap values, and in some
instances no salvage values; and in the case of two vessels it was taking depre-
ciation on a 23-year ilife, the minimum vessel life reasonably attributable to the
fleet was 25 years. Predictions of estimated useful life must meet the control-
ling test of experience, otherwise the amounts charged to operating expenses
for depreciation are excessive, and to that extent users of the regulated service
are required to provide, in effect, capital contributions, rather than amounts
representing the ¢onsumnption of capital on a cost basis. General Increases in
Alaskan Rates and Charges, 383 (577, 578).

—Differentials

Where possible, it is desirable to maintain reasonable rate relationships.
While a 10 percent rate increase would broaden the doliar differentia] between
bulk grain and ingredients, on the one hand, and manufactured feed, feed in-
gredients and grain in bags or containers, on the other hand, a carrier generally
is not required to equalize opportunities among shippers or nullify the advantage
of a shipper whose plant is close to the market. The carrier's proposed rates
were not shown to be unreasonable as a result of & percentage-across-the-board
increase rather than a dollar-differential increase. The use of a percentage
form of incrense is preswmnptively fair because it apportions the increased rev-
enue among all commuodities in proportion to present participation in revenues.
Pacific Coast/Hawaii and Atlantic-Gulf/Hawaii General Inéreases in Rates, 260
(277-290).

A finding of a service dixability may be a reason for dallowing a rate differential
between the carriers offering the superior and inferior services. The granting
of such differential, however, depends upon a finding that the rates of one of the
carriers are unlawful and must be adjusted. Where the rates of the carrier
providing slower iransit time were not shown to be unlawful, and the rates of
the other carrier were non-compensatory, but it was a new carrier in the trade
with prospects of achieving a prolitable position, the rates of the new carrier
could not be condemned as unlawful, i.e., unjust or unreasonable. Common
Carrier Freight Rates and Practices in Florida/Puerto Rico Trade, 686 (694).
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—Dominant carrier

Where there are five carriers serving the Puerto Rican trade, some from the
Gulf and some from the North Atlantic, the rates are the same from North At-
lantic and Gulf ports, and the alleged dominant carrier serves Puerto Rico only
from the North Aftantic, findings based soley on operating resulis of such carrier
would fail to give consideration to operations from the Gulf, If separate findings
with regard to North Atlantic and Gulf rates might result in a disparity of rates
disruptive of the trade and if such carrier did not overwhelmingly dominate the
trade (its revenues for the first six months of 1958 were $11,682,207 vs. $10,806,796
for three other carriers combined), and if neither the strongest nor the weakest
lines control rate determinations, the findings will be based on average conditions,
confronted by the carriers as g group. Atlantic & Gulf-Puerto Rico General In-
crease in Rates and Charges, 87(105).

Where Matson carried 91.3 percent of the Pacific Coast/Hawaii cargo in 1957,
88 percent in 1958, and 90.1 percent in 1959, the lawfulness of proposed Pacifie
Coast/Hawalii rates will be determined on the results of Matson’s operatione.
Shippers and consignees between the Pacific Coast and Hawaii are entitled to
have the lawfulness of their rates determined on the basis of the results of
Matson’s operation in that particular trade. Carriers in the Atlantic-Guif-
Hawaii trade in the past have based rates in that trade on the competitive
relationship between that trade and the Pacific Coast/Hawaii trade. Separate
ships and separate solicitation services are needed and employed. There is no
interdependence except in rate setting. In a proceeding to determine the lawful-
ness of rates, the shipping public on the Pacific Coast should have rates hased on
the cost of shipping their own commedities. Pacific Coast/Hawaii and Atlantic
Gulf/Hawaii Genersal Increases in Rates, 260 {262, 263).

The lawfulness of general increases in rates in the Paecific-Atlantic/Guam
trade were to be determined in the light of traffic, operations, revenues and net
profits and losses of the carrier which transported 87 percent of the revenue tons
of non-military freight shipped from all ports in the United States to Guam, and
96 percent of such traffic from West Coast ports to Guam. General Increases in
Rates—Pacific-Atlantic/Guam Trade, 423 (424).

A 6040 ratio of cargo lifted by two carriers is not such a sufficient differential
as to justify the application of the dominant carrier theory. The projected reve-
nues of one carrier would not exceed those of the other by an amount sufficient
to justify adoption of the theory. Findings will be based on conditions confronted
by the carriers as a group. Pacific Coast/Puerto Rico General Increase in Rates,
525 (533).

Past decisions affirming that the dominant carrier in a non-contiguous domestic
trade will be taken as the rate-making line were not rules promulgated for use
in the Alaskan trade, but were based on the facts of those proceedings. The dif-
ference in services offered by other carriers in the Alaskan trade and the lack of
any dominance in. the amount of tonnage carried in the areas where they are
competitive justify the exclnsion of any rate-making carrier theory. General
Increases in Alaskan Rates and Charges, 503 (585).

—Fair-refurn-on-fair-vaiue standord

The fair-return-on-fair-value standard is proper in judging rates in the domestic
oftshore trades. The operating ratio theory will not be adopted, Atlantic &
Gulf-Puerto Rico Geueral Increase in Rates and Charges, 87 (105).

The fair-return-on-fair-value standard is proper in determining the reasonable-
ness of rates in domestic offshore trades. Pacific Coast/Hawaii and Atlantic-
Gulf/Hawaii General Increases in Rates, 260 (267).
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On the record, fair-return-on-fair-value standard should be used in determining
the reasonableness of rates in the Guam trade. General Increases in Rates—
Facific-Atlantic/Guam Trade, 423 (427).

The fair-return-on-fair-value standard is proper in determining rates in the
domestic offshore trade. Pacific Coast/Puerto Rico General Increase in Rates,
525 (533).

—Going concern value

Going concern value is not a proper item for inclusion in the rate base of a
seasonal carrier. Geperal Increases in Alaskan Rates and Charges, 568 (582).

—Noncompensatory rates

In evaluating a rate on sugar from Puerte Rico to North Atlantie ports, it'was
not Decessary to give prime consideration to the value of the service because of
the competitive predicament in which Puerto Rican sugar refiners find them-
selves, or the effects of the rate on Puerto Rico and the refinery workers. Value
of service falls within the realm of public interest and may be the determining
factor in resolving the question of reasonableness of a rate. However, the con-
sideration and effect that must or should be given to the public interest is limited
by the Due Process Clause of the 5th Amendment. INoncompensatory rates on
some commodities are not barred if the carrier's rates as a whole afford it just
compensation for its over-all services, Ii is not sound regulatory policy or in the
public interest to require a carrier to sustain substantial losses on a large seg-
ment of the cargo it carries. Such a practice would result in either dispropor-
tionately high rates on other cargo or a substantial weakening of the carrier’s
economic position or both. Increased Rates on Sugar—Atlantic/Gulf Puerto
Rico Trade, 404 (412, 413).

Reduced rate on wool is not unreasonably low in view of the value of the
service to the wool shippers in the remote area of the Aleutian Islands, the infre-
quent shipments of wool, and the fact that the carrier is making an over-all profit.
While the rate is not fuily compensatory, it covers out-of-pocket costs, including
insurance coverage, with some contribution toward ofher expenses. Alentian
Marine Transport Co., Inc,—Rates, Seattle and Ports in Alaska, 592 (596).

Where complainant’s position that carriage of common and contract cargo
on the same voyage (by means of tandem tow of barges) was illegal. was not
sustained, it was not necessary to exclude revenues on contract cargo which
exclusion would have made the operation unprofitable ; and respondents engaging
in the tandem operation each showed a profit, complainant failed to show that
respondents’ rates were noncompensatory. Puget Sound Tug and Barge Co. v.
Foss Launch & Tug Co., 611 (618).

The fact that, as a result of past favorable treatment accorded by a carrier to
shipment of pallets to Hawaii, pineapple shippers and reccivers geared their
cargo handling operations to pallets at considerable cost, did not obligate the
carrier to continue a non-compensatory rate for carrying empty pallets west-
bound to Hawaii. Even if the carrier had entered into explicit contracts to
maintain the old rate. this would not invalidate an increased rate. Matson
Navigation Co. Pallets and Containers—Pacific Coast/Hawaii Trade, 771 (773).

- Operaling expenses

In rate-making proceedings, general operating expenses, but not depreciation
expenses, incurred by a carrier during a strike were to be excluded from expenses
for the year in question since the strike was unrelated to the ordinary labor
management controversies., Atlantic & Gulf-Puerto Rico General Increase in
Rates and Charges, 87 (112).
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The expense of a carrier incurred as a result of actions brought in Puerto
Rican courts for overtime wages by stevedore foremen were properly includable
in operating expenses related to the carrier’s Puerto Rican trade. The suits
arose from a difference of opinion as to the carrier’s linbility for overtime pay-
ments and the resulting expense was not improperly included in operating ex-
penses on the ground that it was attributable to a violation of law by the carrier.
Id. (112, 113).

In rate-making proceedings the charter hire paid for & vessel not included in
the rate bagse was properly included in operating expenses, but interest paid on
a vessel mortgage was a cost of capital employed which must be borne out of
profits earned. 14. (113).

A carrier may charge to the trade its expenses of laying up vessels while they
are converted to container use, or pending sale. When ships are laid up for
repairs or alterations for further use in the service it is reasonabie that shippers
should bear an expense for their benefit. Pending sale, sbippers may reasonably
be required to pay for the intervening lay-up expenses because the lay-up stops
further expense of operation. On the other hand, ships withdrawn from service
altogether are laid up for the benefit of the carrier and investors and no lay-up
expense is allowable. Pacific Coast/Hawaii and Atlantic-Gulf/Hawaii General
Increases in Rates, 260 (282, 283).

Logses suffered by a carrier on vessels taken out of a trade and chartered to
others during periods when they are not required for the trade will be excluded
as expenses in fixing the carrier’s rates in the trade. Id. (283).

For rate-making purposes, container rental expenses, involving large payments
in the early years and smaller payments later on, should be spread evenly against
operating expense over the useful life of the containers. Only in such way can
there be portrayed the true picture of the carrier’s operation in the future.
8pecial expenses should be spread over that period which reasonably represents
the useful life of the asset. Id. (284, 285).

Military freight and military household goods are carried for the government
at special contract rates. Neither private commercial shippers nor the people
of Guam should pay any part of the carrier’s expense for such service or for
any return on the property the carrier devoted to such carriage. Accordingly,
such service will be excluded in determining the reasonableness of rates under
consideration. General Increases in Rates—Pacific-Atlantic/Guam Trade, 423
(425, 426).

Examiner did not err in adjusting carrier’s projected voyage expenses to reflect
the substitution of three C-2's for two C—3's. Elimination of charter hire on a
ton-mile prorate applicable to commereial cargo and substitution of operating
expenses for the three C-2 ships, after allocation, and addition of estimated in-
creases in expenses primarily for wages and fuel, was a correct method and does
not result in giving effect to increased operating expenses twice. Id. (426).

Disallowance of interest on vessel morfgages as operating expenses was proper.
General Increases in Alaskan Rates and Charges, 363 (575).

Contributions to a charitable trust for use by recognized charitzble organiza-
tions are for the public good, and will be recognized as eligible expenses chargeable
to the shipping public and allowable for rate-making purposes. Id. {(576).

Expenscs for unfunded liability portions of payments into a pension fund are
includable as operating expenses. Pension payments are in the nature of wages
and constitute a present benefit to employees. The use of a ten-year period of
amortization for computation of unfunded liability, being allowed for tax
purposes, is reasonable. Id. (576).

Allowance of inactive vessel expenses, incurred because of the need to lay-up
some ships during winter months, or of the need to take ships out of service for
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other reasons, is proper. By chartering its vessels as charters became available
during the off seasomn, the carrier reduced the inactive vessel expense which
would otherwise have accruzed. To further reduce the remaining inactive vessel
expense by an allocation to the charter operations would not be appropriate or
in accordance with sound accounting practice. Id. (576).

Pre-inaugural expenses for newly acquired vessels required to fit them for
the Alaskan service, and which were for maintenance and repair work, are
properly includable in operating expenses. I1d. (577).

Allowance of an expense of $20,000 to replenish the reserve for redelivery ex-
penses which had been depleted by about $18,400 to defray redelivery expenses of
a vessel chartered, is proper. Since the redelivery expense would be allowable,
there is no abuse of discretion in first using reserve funds and then later restor-
ing funds to the reserve which were used for this purpose. Id. (577).

—Operaling ratio test

The operating ratio test of justness and reasonableness of rates ig not applicable
where the regulated carrier has a substantial investment in property used and
useful in providing service. (General Increases in Alaskan Rates and Charges,
563 (584).

—Operating results

In the usual rate increase case, determination of the lawfulness of the increases
proposed is necessarily predicated upon projections of revenues and expenses
expected in the future, and the property values for the purpose of caleulating
the expected rate of return are most readily obtainahle as of the time the rate
increases are proposed. Where operating results were available with regard to
a 13 percent increase for the year 1957 and with regard to a further increase of
12 percent for the first six months of 1958, and extreme precision was not required,
property values would be determined as of December 31, 1957, and the resulting
rate bases applied to the actual operating results so far as they could be deter-
mined from the record for the year 1957, and the projected results for the year
1958. While this might have a tendency to lessen the values applicable to the
year 1957 because of depreciation acerued during tbat year, the results would
not be unreasonable. Atlantic & Gulf-Puerto Rico General Increase in Rates
and Charges, 87 (101).

Earnings of a carricr derived from interest on a mortgage on a terminal unre-
lated to earnings derived from a Puerto Rican service were to be exeluded from
revenues assigned to the service. FElimination of a carrier’s expenses incurred
during e strike required that revenues earned by an affiliate in carrying bagged
raw sugar under contract terms, and profits earned by the carrier in conducting
independent stevedoring operations for other carriers during the strike period,
be excluded from revenues assigned to the service. Id. (112).

In rate-making proceedings, revenues of a carrier for the year preceding a
further rate increase do not have to e restated so as to reflect netual operating
results for that year during which an initial increase in rates was effective,
where such operating results do not enter into projections for the future and thus
would serve no useful purpose. Id. (112).

Consideration will be given to the future operations of a carrier in a trade,
which aithough not a respondent in the rate-making proceeding, is an existing
carrier in‘the trade, with rates identical to those under investigation, and has
agreed to be bound by the Commission’s findings. Id. (114).

In making findings as to the lawfulness of rate increases, evidence of actual
results which become available during the hearings cannot be ignored. I'acific
Coast/Hawaii and Atlantie-Gulf/Hawali General Increases in Rates, 260 (281,
282).
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Carrier which credited to the Alaskan trade revenues equal to the norma?l tariff
charges on items handled by it was not reguired to credit to the trade additional
profits earned under a joint venture to previde transportation service (involving
land, water, and barge services) for the Department of Defense to supply defense
installations in Alaska. The profits were not a recurring item. The amount of
revenue was unpredictable and inclusion of such amounts as profits or losses
would distort common carrier tariff income in the revenue projections by unre-
lated operations in non-common carrier services. General Increases in Alagkan
Rates and Charges, 563 (579).

Amounts received by the carrier from insurers representing amounts due in
excess of actpal expenses incurred in repairing a vessel from fire damage are
properly excludable from revenue as a non-recurring item, the inclusion of which
would distort results designed to project as near normal a year as possible for
rate purposes. Id. (579).

—Property devoted to service

An item called claimg pending in a rate base claimed by a carrier will be dis-
allowed as not constituting a specific investment in property required in perform-
ing the sevrice. Atlantic & Gulf-Puerto Rico General Increase in Rates and
Charges, 87 (103).

The value of terminal facilifies used but not owned by carriers should not be
included in the rate base. Carriers are not devoting their capital to the public
use insofar as such property is concerned. It is proper to include as expenses
rentals paid and other expenses of carriers which arise by reason of the use of
non-owned facilities. Howerver, to include the value of non-owned property in
the rate base and owners’ expenses, instead of rentals as expenses, would result
in 2 windfall fo the carriers at the expense of the shipping public. Id. (110).

Rentals from a building located on property owned by a carrier and devoted
to the trade will be credited o the carriers’ service. Id. (110).

Where a carrier rents tugs from an affiliate, and it cannot be determined
whether the rental is reasonable, it is proper to include in the carrier’s rate base
an allocated portion of the value of the tugs. Only the cost of service rendered
by an affiliate of a regulated carrier should be allowed as operating expense, and
the affiliate’s profits should be excluded from the revenues and expenses of the
carrier in rate deferminations. While the rental charge for the tugs in the rate
base will be disallowed as an expense, an allocable portion of the wage and other
operating expenses will be included. Increased Rates Within Hawaii, 151 (156).

In addition to ships, other items properly included in the rate base of a do-
mestic water carrier are the values of other floating equipment devoted in whole
or in part to the service, other assets and working capital. A barge which is not
in condition to be used in the Guam service cannot be considered as property used
or useful in providing service to shippers. A house in Guam occupied by the
carrier’s representative should be included in the rate base. A house in Guam
owned by the carrier and leased to a shipper will be excluded. General Increases
in Rates—Pacific-Atlantic/Guam Trade. 423 (428).

Only property owned by the carrier will be included in the rate base. Ex-
penses in the form of rent or charter hire of ships are allowable charges to
shippers for non-owned property but shippers should not, in addition, pay for a
return on such property where no investiment is at stake. General Increases in
Alaskan Rates and Charges, 563 (582).

—Prudent investment standord

The prodent investment standard for measuring the rate base, widely used in
the regulation of public utilities, is equally applicable in the determination of just
and reasonable rates in the domestic offshore trades. Amounts invested pru-
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dently in ships, terminals, lands, other facilities and property as of the time they
are first devoted to the particular trade, plus amounts prudently invested in
betterments, all depreciated to the period for which the rates are being tested,
will be included in determining the rate base. This method will contribute to
speedier, less expensive disposition of rate cases, since data on original costs and
capital improvements are readily available. Atlantic & Gulf—FPuerto Rico Gen-
eral Increase in Rates and Charges, 87 (106, 107).

In the domestic offshore trade the prudent investment standard will be used to
determine the fair value of property. The record did not warrant departing
from ‘that standard so as to permit valuation of rented tugs and certain land on
the basis of fair market value. Increased Rates Within Hawaii, 151 (157).

The prudent investment standard will be used to determine the fair value of
property used in domestic offshore trades. Pacific Coast/Hawaii and Atiantic-
Gulf/Hawaii General Increases in Rates, 260 (267).

‘The prudent investment standard should be used to arrive at the fair value of
the property devoted to the Guam trade. (General Increases in Rates—Pacific-
Atlantic/Guam Trade, 423 (427).

The prudent investment standard will be used to determine the fair value of
property in the domestic offshore trade. Pacific Coast/Puerto Rico Genheral
Increase in Rates, 525 (533).

—Rale of return

Investors and carriers are entitled to enmough revenue not only for operating
expenses but also for capital costs, including service on debt and dividends. The
equity owner’s return should be sufficient to ensure confidence in the financial
integrity of the carrier, so as to maintain its credit and attract capital. Fifteen
and 12 percent increases in rates in the trade between North Atlantic and Gulf
ports and Puerto Rico were found to be just and reasonable. Atlantic & Gulf-
Puerto Rico General Inerease in Rates and Charges, 87 (166).

A reasonable rate of return is one that is sufficient to produce earnings that
meet the carrier's present costs of capital, including fixed charges, such as
interest on secured debt. and reasonable dividend requirements for holders of
equity obligations: and adequate to attract capital in the future on favorable
terms and to pay incidental costs of issuing securities. Protection of existing
investors ahd proiection of the carrier through capital attraction should provide
returhs commensurate with those of enterprises with comparable risks. Under
these criteria and the record evidence showing that a rate of return for shipping
companies must be higher than for industrial or utility companies to attract capi-
tal, rotes of return of 832 percent for 1860 and 10.59 percent for 1961 are not ex-
ressive. Pacific Coast/Hawail and Atlantie-Gulf/Hawaii General Increases in
Rates, 260 (2060-262).

A rate of return of 6.4 percent on property valued on the basis of the prudent
investment standard iz not unreasonable. Tariffs under investigation are law-
ful, just and reasonable. General Increases in Rates—Pacific-Atlantic/Guam
Trade, 423 (429).

Just and reasonable rates should provide enoughb out of revenues from the
regulated service to meet all allowable expenses of providing service, including
the cost of acquiring or retaining the capital needed to provide service. An
actual cost measure should be used as far as possible throughout the rate-fixing
process, ineluding the cost of capital. The level of earnings needed to pay
interest on the carrier’s notes and to pay dividends adequate to give stockholders
4 return comparable to other investments having a comparable risk should be
allowable. One test of fairness of the rate of return is its ability to accomplish
this capital attracting or retaining function. On the record, rates which produce
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a return of 9.07 percent are mot unjust or unreasonable. General Increases in
Alaskan Rates and Charges, 563 (583, 584).

Considering, inter alia, that a carrier’s increased rates were based on the
added cost of all-risk cargo insurance which was unquestionably of benefit to
shippers, and that the carrier’s rate of return, after taxes, was 9.20 percenf,
the increased rates are just and reasonable. Aleutian Marine Transport Co.,
Inc—Rates, Seattle and Ports in Akaska, 592 (600).

—Relationship between carrier and shipper

Although a close relationship existed between Matson, the four principal
stockholders of Matson and the sugar interests in Hawaii, the carrier's sugar
rates were shown to have been negotiated in good faith and at arm’s lengih, and
the rates agreed upon were reasonable and compensatory. The carrier was
faced with the choice of losing the sugar business or establishing a lower rate
(which was not raised when rates on most other commodities were raised).
Pacific Coast/Howail and Atlantic-Gulf/Hawaii General Increases in Rates,
260 (273).

—Statutory reserve funds

To the extent that statutory reserve funds maintained by a carrier in con-
nection with its subsidized foreign operations represent depreciation on vessels,
they are not allowable as part of the rate base property. Amounts other than
depreciation cannot be said to be devoted to the Puerto Rican trade in light
of the statutory provisions under which the funds are maintained. Therefore,
they will not be included in the rate base. Atlantic & Gulf-Puerto Rico Gen-
eral Increase in Rates and Charges, 87 (103, 104).

In computing net earnings on its freight operation, the carrier properly in-
cluded depreciation on funds deposited in its construction-reserve fund pur-
suant to section 511 of the Merchant Marine Act, 1936. Pacific Coast/Hawali
and Atlantic-Gulf/Hawaii General Increases in Rates, 260 (284).

—Vessel and other property values

A market value rate base would produce erratic rates which are in the interest
of neither the shipping public nor the owning companies. More often than not
in the case of ships, market value is based largely on opinions and predictions,
and the same would be true of rates derived therefrom. Logically, market value
should lead to an increase or a decrease in rates as vessel prices rise and fall,
but obviously, such rate instability would not be practical. It would disrupt
the trade to the detriment of the shippers, the carriers, and the general public.
Atlantiec & Gulf—Puerte Rico General Increase in Rates and Charges, 87 (106,
107).

Reproduction cost cannot be accepted as proper for rate-making purposes.
Reproduction cost assumes that a carrier bas reproduced or will reproduce its
vessels. Those devoting their property to the publie service are entitled fo a
fair return on their actual investment, not on some speculative amount which
they have not invested and may never invest. If and when a vessel is replaced,
or amounts are expended for capital improvements, then the carrier is entitled
to a fair return on the new vessel or the iroprovements. Until that is done the
shipping public should not be forced to pay rates based to any extent on spec-
ulative vessel values, Id. (107).

—Working capital

Working capital in an amount egual to one round voyage expense of each
vessel in the service iz a fair and reasonable allowance as an elemnent of the
rute basis. Working capital is required to meet the need arising from a time
lag hetween payment by the carrier of its expenses and receipt by the carrier
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of payments for service in respect of which the expenses were incurred. The
conference tariff specifies prepayment of freight, thus there would be no sub-
stantial lag between payment of expenses and receipt of revenues, and the
amount of working capital allowed is ample. Atlantic & Gulf-Puerto Rico
(reneral Increase in Rates and Charges, 87 (109).

An amount equal to one round voyage expense of each ship in the service
will be allowed as working capital. Since working capital is the fund from
which voyage expenses are paid, such expenges are the most accurate measure
of the employment of working capital. No allowance will be included in the
rate base for “claims pending” or “other deferred charges and prepared ex-
penses,” Working capital based on average voyage expense itself provides for
these items. General Increases in Rates—Pacific-Atlantic/Guam Trade, 423
(428, 429).

The measure of what a regulated carrier is entitled to for working capital
in the rate base is an amount equal to one round average voyage expense of
edch ship in the service. General Increages in Alaskan Rates and Charges,
563 (582).

RATES, FILING OF. See also Common Carriers; J urisdiction ; Practice and
Procedure; Surcharge ; Yolume Rates,

Where a carrier applied for and received permission to establigh in its tariff
on less than the required thirty days’ notice a new classification covering vans,
which otherwise would have had to be carried at a higher “cargo, NOS” rate,
and the carrier published the new classification, charged and collected freight
on the basis thereof, but failed to file the tariff, the carrier violated section 2
of the Intercoastal Act by charging and collecting less compensation than pro-
vided in its schedules filed with the Board and in effect at the time of trans-
portation. Y. Higa Enterprises, Ltd. ». Pacific Far East Line, Inc., 62 (63, 64).

Where under an escalation clause of a freighting agreement, any increase in
the rate is contingent upon an increase in the cost Lo the carrier of chartering
& vessel to meet the requirements of the shipper; and, since the carrier must
charter vessels in advance of shipment in order to meet the shipper’s reguire-
ments, the carrier will know what increased costs are involved and will be able
te compute the increase in rate in advance of actual shipment, the carrier will
be able to file the actual rate to be charged under the tariff as the provisions
of section 2 of the Intercoastal Act require. Pacific Coast/Hawaii and Atlantic-
Gulf/Hawaii General Inc¢creases in Rates, 260 (281).

Where a carrier was bound by conference agreement to observe conference
rates and such rates were the only rates fited and published by it or on its
behalf. the rates so reported and published were its regular or established rates
which it was bound to charge and shippers were bound fo pay. United States
Lines—Gondrand Bros. —Section 16 Violation. 464 (469).

Where the agent which performs the pickup service is certificated as a com-
mon carrier by motor vehiele by the ICC, an ocean carrier’s tariff which quotes
single factor rates for containerized cargo, inecluding pickup cbarges at port
terminal areas and delivery charges at an off dock container freight station,
is not contrary to scetion 2 of the Intercoastal Act. ICC decisions construing
section G(1l) of the Interstate Commerce Act, which is almost identical with
section 2. as probibiting joint rates between carriers subject to the Act and those
not subject to the .Act were based on the fact that the unregulated carrier would
be free to circumvent the purpose of the Act with impunity, and are not con-
trolling, since here the motor carrier is subject to ICC regulation. Matson Navi-
gation Co.—Container Freight Tariffs. 480 (485—87).

It- is not jurisdiction but uniformity in the trearment of shippers which re-
guires the separate statement of rates and charges by carriers subject to the
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Intercoastal Act. Prior to enactment of the Act, carriers were required to file
only their maximum rates and charges and were only prohibited from churging
a greater compensation for services. Prior decisious requiring disclosure of rate
components dealt with rules providing for absorptions and allowances and port
equalization where actual rates charged for services could not be ascertained.
Section 2 was not intended to require the separate statement of each and every
terminal charge which is 2 component of the final rate for the gervice offered.
The purpose of the “state separately” language of the section was to make the
carrier, once it had fixed its charge for the service offered, specify anything
else which would effect 2 change in the ultimate rate to be paid by the shipper.
1d. (487-489).

Where the carrier states the complete service offered and the rate charged
the service under a single-factor rate including pickup and delivery service,
and provision is made in the tariff for the shipper to elect to use only a portion
of the entire service, in which event the tariff states in specific amounts the
“allowances” made, the tariff meets the provision of section 2 of the Intercoastal
Act with respect to separate statement of charges. Id. (489).

Where the carrier offers single-factor rates for containerized cargo, includ-
ing pickup and delivery service, an “allowance” to shippers who elect not to
use the pickup and delivery service is valid under section 2 of the Intercoastal
Act. The “allowance” is not an unlawful absorption but a reduction in the
rate so that each shipper pays for the service he receives, and each is able to
readily ascertain not only the charges he must pay but also those of his com-
petitor. Id. (489, 490).

Single-factor through rates of common carrier by water from inland points in
Puerto Rico to Port Newark must be filed with the Commission under section
2 of the 1932 Act. Tariff Practices of Sea-Land Service, Inc,, 504 (506).

Singlefactor rates including pickup and delivery service are valid. The
shipper may easily determine what he is paying for and which service, ie.,
through service or port-te-port for which the carrier also quotes a rate, he may
most economically employ. The primary purpose of section 2 of the 1933 Act
is achieved when the shipper is able to determine from the tariff the exact price
of the transportation to him as well as to his competitor. Aleutian Homes, §
FMB 602, does not preciude carriers from including proper terminal charges
within single-factor rates. Intercoastal Investigation, 1935, 1 USSB 400, requires
the separate statement of only those terminal charges, privileges or facilities not
properly identified as included within the quoted rate. Id. (508, 509).

Whether or not the Intercoastal Act is a part of the Shipping Act, 1916, the
provisions of the Intercoastal Act are applicable to the rates of common carriers
by water in interstate commerce, and the Intercoastal Act affords the proper re-
courge for inguiry into the reasonableness of the rates of carriers engaged in
trade between Seattle, Washington, and Anchorage, Alaska. The 1916 Act only
authorizes as to the domestic trade the prescribing of a maximum reasonable
rate after a finding of unreasonableness (section 18(a)), and this is inapplicable
to a proceeding involving the question of whether an agreement between carriers
in the said trade for carriage by one of cargoes generated by the other at the
latter's tariff rates should be approved. The protesting carrier complained not
ag to maximum rates that might flow from the agreement bnt as to minimum
rates. Agreement 8492 Between T, F. Kollmar, Inc. and Wagner Tug-Boat Co.,
511 (517).

The filing requirements of section 2 of the Intercoastal Act are broader and
more stringent than those of section 18(a) of the Shipping Act. Consequently,
if section 2 does not prohibit a carrier’s substituted service rule (land haul for
a portion of water haul), no other provision of the Shipping Act or the Inter-
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coastal Act would do so. Puget Sound Tug & Barge Co. v. Alaska Freight Lines,
Inc., 550 (555). )

While section 2 of the Intercoastal Act assumes that the rates to be filed will
be rates for the common carriage of goods by water between points on the carrier’s
route, it does not expressly prohibit the filing of rates which include a substituted
mode of carriage over a portion of the route, and such a prohibition will not be
inferred. Id. (556).

The rationale of ICC decisions requiring that where substituted service is per-
mitted, shippers must be given the option of nonsubstituted service if they desire,
is not relevant to the case of a water carrier subject to Maritime Commission
jurisdiction and substituting land haul for the Oakland-Seattle portion of its
Oakland-Alaska service, without giving such an option. Provisions of the Inter-
state Commerce Act governing bills of lading are not found in the Intercoastal
or the 1916 Shipping Act. While substitution “where the shipper otherwise
directs” would probably break the contract of carriage, no breach of contract is
involved here since the carrier’s tariff informs the shipper that substituted serv-
ice may be provided and if the shipper books his .cargo with the carrier the con-
tract is necessarily subject to that condition. In any case, mere failure to offer
the right to select all-water service is not a breach of contract. Id. (556, 557).

Interstate Commerce Commission cases interpreting the language “points on its
own route” in section 6(1) of the Interstate Commerce Act are inapplicable to the
question of whether a water carrier’s substituted service rule (land haul for the
Oakland-Seattle portion of its Oakland-Alaska service) is lawful under section
2 of the Intercoastal Act. The ICC cases involved attempts by a rail carrier to
publish and file rates on its own line to points on the line of another carrier with-
out the booking carrier securing the concurrence of the latter. The ICC found
that, without the concurrence of the second carrier, the tariff filed could not be
designated a joint tariff, and the rates were not joint rates for a through route.
No problem of joint rates was presented in the instant case. To the extent ICC
decisions are governed by the necessity of prescribing the proper relationship
between two carriers subject to the Interstate Commerce Act they are of little
value to the Maritime Commission and are not binding precedents when the Com-
mission adjudicates rights and responsibilities of water carriers subject to the
Shipping Act and the Intercoastal Act. Id. (557, 558).

The decision in Intercoastal Investigation 1935, 1 USSB 400, does not preclude
the lawful filing of a carrier’s substituted service rule (land haul for a portion
of water haul). The portion of the Intercoastal case relied on dealt with an im-
proper attempt by several water carriers to establish joint intercoastal rates.
The instant case was not one of joint rates. Id. (558).

Carrier’s rates for substituted service for the Oakland-Seattle portion of its
Oakland-Alaska service are not unlawful because allegedly they “fail to afford
pubtlicity, inflexibility, or unalterability to AFL’s charges (i.e., share of revenue)
for the only transportation actually performed by it—the barge transportation be-
tween Seattle and Alaska”. The word “charges” as used in section 2 of the Inter-
coastal Act can hardly be equated with the carrier’s share of revenue. This would
ignore the plain meaning of the remainder of the statutory language. With
respect to the suggestion that the carrier partially absorbs the transportation
cost, resulting in an illegal rebate, there is no evidence of any rebate to shippers,
nor explanation as to how any rebate is accomplished. Shippers similarly
situated receive uniform treatment under the substituted service rule. I1d. (559).

Carrier’s substituted service rule meets the requirements of section 2 of the
Intercoastal Act with respect to uniformity and equality of treatment of shlppels
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riers performing the substituted portion of the service and the points between
which they may be used. Id. (559).

Carrier which previously served Oakland by vessel discontinued service in
1959 because of its poor financial condition, resumed booking cargo at Oakland
for Alaska in 1961, and hopes to resume direct service when cargo offerings
permit, has a route between Oakland and Alaska destinations within the lan-
guage ‘“between points on its own route” in section 2 of the Intercoastal Act.
The route remains essentially that of a water carrier, and the carrier’s sub-
stituted service rule is lawfully on file with the Commission under the provisions
of the Intercoastal and 1916 Shipping Acts. Id. (560, 561).

In view of the fact that continued suspension of a carrier’s minimum charges
would result in injury to a large number of shippers if the carrier discontinued
its service, and the fact that only one shipper contended that it would be dam-
aged by the minimum charges and that shipper’s interest was fully protected, as’
it was complainant in another case against the carrier involving the lawfulness
of the minimum charges, continuation of the suspension would not be in the
public interest and the suspension will be vacated. Sea-Land Service, Inc.—
Discontinuance of Jacksonville/Puerto Rico Service, 646 (649).

REBATES. See Devices to Defeat Applicable Rates; Rates, Filing Of.
REPARATION.

Refusal of terminal operator to refund overpayment of demurrage charge is
not a violation of section 18 since that section applies only to carriers. J. M.
Altieri v. Puerto Rico Ports Authority, 416 (418).

Every precaution will be taken to insure that discrimination does not result
from the approval of Rule 6(b). applications. The requirements of the Rule
must be fully complied with and Examiners should freely utilize their authority
to obtain any additional information deemed necessary. Where the facts show
that there will be no discrimination, and that the case is one of bona fide rate
mistake or inadvertence, the Commission may exercise its discretion to remedy
the situation. Martini & Rossi, S. p. A. v. Lykes Bros. Steamship Co., Inc., 453
(456).

Where a shipper was charged and paid the tariff rate on “film, vinyl, products”
instead of the lower applicable rate on “clothing, dry goods,” on shipments of
baby pants from Puerto Rico to United States ports, the overcharges resulted
in violation of section 2 of the Intercoastal Shipping Act. Since the carrier,
after agreeing to satisfy the complaint by refunding the overcharges in install-
ments, made only one payment, although frequent demands were made for
further payments, the shipper is entitled to reparation in the amount of the
balance unpaid. International Latex Corp. v. Bull Insular Line, Inc., 545 (547,
548).

An award of reparations, when a violation of the Shipping Act has been found,
is permissive and not mandatory. Consolo v. Flota Mercante Grancolombiana,
S.A., 635 (637).

Where the Maritime agency had twice held that a carrier’s practice of con-
tracting all of its banana space to certain shippers to the exclusion of other
shippers was illegal, and the agency had also ruled that forward booking arrange-
ments for a period not exceeding two years were reasonable if available space
was prorated among all qualified banana shippers, action of another common
carrier in renewing its exclusive banana contract for a three-year period could
not be justified on the basis of the “unsettled nature of the law,” thus making
inequitable an award of reparations. While one of the former Board decisions
had been appealed (and ultimately affirmed), the Board’s order had not been
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years after the three-year renewal contract had been negotiated. As to the car-
rier's claim that it might have been faced with litigation for breaching its
exclusive banana contract, a provision of the contract absolved the carrier of
liability in the event the contract was declared illegal. While the carrier might
have had to defend the Board decisions, it was not unreasonable to think that
one acting in good faith would choose such a course. One who acts in contra-
vention of a statute, court or administrative ruling, in the belief that it will be
declared invalid, assumes a risk and must face the consequences if the law is
upheld. Id. (638, 639).

Reparation in connection with a shipment of household goods from Puerto
Rico to New York and thence to Lincoln, Nebraska, was denied where, as to the
alleged unjust and unreasonable charges of the land carrier, complainant failed
to show that respondent (a forwarder) was responsible for the charges which
must be deemed to be the sole responsibility of the land carrier, a person not sub-
ject to Commission jurisdiction ; and as to respondent’s charges up to delivery to
the land carrier, they were not per se unjust and unreasonable or in violation of
sections 17 or 18 and complainant failed to carry its burden of proving that the
charges were unjust, unreasonable or duplicative. Birnbach v. La Flor De Mayo
Express Co., 716 (718, 719).

The power of the Commission to award reparation is permissive and discre-
tionary. Where respondents were acting in good faith in enforcing provisions
of the Shipper’s Rate Agreement, which was invalid for lack of section 15 ap-
proval, whereas complainant thought the agreement was valid at the time it
attempted to evade its obligations thereunder by shipping nonconference in the
name of a subsidiary, equity does not dictate that complainant be rewarded. The
parties will be left where the Commission found them, and complainant’s claim
for reparations in the form of alleged overcharges, i.e., the difference between the
contract and non-contract rates charged after respondents terminated the rate
agreement, will be denied. Parsons and Whittemore, Inc. v. Johnson Line, 720
(731, 732).

Upon the elimination of shipments found to be time-barred, settlement of
claims for reparation on cotton shipments will be approved. Such approval is
not to be construed as an approval of any particular amount of interest on the
claims. H. Kempner ». Lykes Bros. Steamship Co., Inc., 779.

—Damages

In order to sustain an award of reparations for damages resulting from a dis-
crimination, complainant must show specific pecuniary loss. Where respondent
carrier charged the same rate for the carriage of bananas from Ecuador to
Galveston as to Baltimore which is 400 miles farther, and complainants (ship-
pers—importers at Galveston) relied upon the historical differential of $10 a ton
between the market price of bananas at Gulf ports and at North Atlantic ports,
with the Gulf price the lower, to show pecuniary loss, evidence that the cost of
operating chartered ships to New Orleans was $10 a ton less than operating
chartered ships to New York or Charleston did not support a charge of discrimi-
nation against common carrier vessels operating into Galveston and Baltimore,
and such evidence did not support the assertion that the $10 a ton differential
in market price was due to a corresponding differential in transportation cost.
West Indies Fruit Co. v. Flota Mercante Grancolombiana, S.A. 66 (70, 71).

Section 22 makes recoverable as reparation only damages caused by a violation
of the 1916 Act. No violations were proved and thus neither carrier was entitled
to recover reparations from each other. Grace Line, Inc. v. Skips A/S Viking
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JReparations award will be adjusted downward to reflect the freight rate per
ton of bananas charged to the shipper when it was one of several shippers via the
carrier involved, rather than the lower rate charged its exclusive shipper by the
carrier for all of the banana space during the reparation period. The higher
rate charged by the carrier when allocating space to several shippers was more
representative of the figure it would have charged had it allocated space to more
than one shipper during the reparation period. An inadvertent error in com-
puting stevedoring costs was also corrected. Consolo v. Flota Mercante Gran-
colombiana, S.A., 635 (643).

—Mitigation
‘ The fact that when a carrier opened its space to several shippers of bananas
they combined to act as a single shipper, refuted the carrier’s argument that its
ships were not adaptable for use by more than one shipper and that it “in good
faith believed” that its situation was distinguishable from that of another carrier
which had been found ‘guilty of violating the law in contracting all of its banana
space to a single shipper. The alleged good faith belief was not a mitigating
factor in an award of reparations resulting from the carrier’s refusal to provide
space to a qualified shipper of bananas. Consolo v. Flota Mercante Grancolom-
biana, S.A., 635 (639).

Wheré an excluded banana shipper had filed a complaint against a -carrier two
weeks after the carrier had fileda petition for a declaratory order that it was not
required to cancel its exclusive contract to carry bananas for one shipper, the
Maritime agency, in exercising its discretion under section 5(d) of the Adminis-
trative Procedure Act, not only did not have to give the petition priority of con-
sideration, it did not have to consider it at all. It could have adjudicated the
matter on the basis of the complaint as being the more appropriate and effective
procedure’ for handling the issues involved. In any event the agency did not
delay in deciding the petition or the controversy so as to make it inéquitable to
award reparations to the excluded shipper. Consideration of the petition inde-
pendently of complaints with which it was consolidated for hearing would not
have expedited resolution of the dispute. The carrier-itself either authorized or
favored most of the postponements during the course of the proceedings. Id.
(640, 641).

Where shortly after an agency decision authorizing forward booking for not
to exceed two years, a carrier renewed an exclusive contract for shipment of
bananas for three years, it was not possible to find that the carrier believed its
forward booking contract was for a reasonable period of time so as to justify
mitigation of reparations awarded thereafter. The decision had made it clear
that forward booking contracts would be valid only if available space were fairly
prorated among qualified banana shippers. The carrier had made no attempt to
so prorate its space. It offered and contracted its space to one shipper and this
was illegal, apart from the period of time which the contract covered. Id. (641,
642).

Banana shipper’s failure to use all of his available space on ships of another
carrier was considered by the Board in arriving at an award of reparation for
refusal of another carrier to allocate space on its vessels for compiainant’s ba-
nanas. Id. (642). )

‘Shipper’s failure to charter vessels or to use space on another line to carry his
bananas was not a mitigating factor in award of reparations in connection with
refusal of common carrier to transport his bananas. It would have been a hard-
ship on the shipper to charter vessels; and the carrier did not make clear what
ships were available or that the shipper could have used them and, if he could,
on what terms. As to the other line, the shipper did make efforts to use the line,
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and several shipments were made, but the line terminated the arrangement. Id.
(643).

Even if the Commission had been able to find any equity in a carrier’s con-
tentions, it would not be possible to equitably recognize the cumulative circum-
stances urged by the carrier in mitigation of an award of reparations. The
Commission could not say that equity dictates that a legally and mathematically
correct reparation figure be reduced by some unknown and arbitrary percentage
or perhaps all. Id. (644).

—OQvercharges.

Under circumstances which are the same as those set forth in Uddo & Taormina
Corp. v. Concordia Line, 7 FMC 473, voluntary payment of reparation will be
authorized to consignees who were charged a higher rate due to confusion in the
filing of tariff changes by the conference. Jondi Inc. v. Hellenic Lines, Ltd., 522.

Carrier will be permitted to voluntarily pay reparation for freight overcharges
which resulted from omission of a tariff rule through a stenographic error. The
Commission affords a place of asylum to carriers who, because of an inadvertent
misstep through the maze of tariff procedures, charged the wrong rate. No dis-
crimination against other shippers was involved. Concurrence of complainant
in the amount is deemed to be a waiver of interest, unless repayment is not
promptly made. UNICEF v. Columbus Line, 542.

Where a carrier charged the applicable N.O.S. rate on a shipment of water
fosfatefeeders from Durban, South Africa, to Houston ; previously it had charged
the same shipper of a similar item a rate then listed in the tariff covering the out-
ward trade; and thereafter, on advice from the Commission to file rates for the
inward trade separate from those for the outward trade, it filed inward rates but,
because movements of fosfatefeeders were rare in the inward trade, the item
was not listed, permission to make a partial refund on the basis of the previously
charged rate was granted. Failure to file the proper rate was due solely to the
error of the carrier and the burden of this should not fall on the shipper. The
fact that the rate charged was not shown to be unjust, unreasonable, or other-
wise unlawful is not determinative of an application under Rule 6(b). The
shipper’s concurrence will be accepted although filed after the Examiner's
decision. Lykes Bros. Steamship Co., Inc—Refund Application, S.S. Harry
Culbreath, 602 (603, 604).

Carrier will be permitted to voluntarily pay reparation for excess freight
charges arising out of its inadvertent failure to include a commodity rate in its
tariff covering certain equipment transported for NATO. The shipper had the
right to expect to be charged a lower rate charged on prior shipments and no
discrimination against other shippers was involved. Lykes Bros. S.S. Co., Inc.—
Refund Application, S.8. Charlotte Lykes, 609 (610).

Relief of a shipper from the consequences of a carrier’s oversight or inadver-
tence in filing a rate is warranted only if the parties acting in good faith had
agreed, or the shipper had been led to believe, that such rate would apply. Where
the carrier gave notice to complainant, via a company handling all rate negotia-
tions for complainant, that it was amending its tariff on the goods involved, com-
plainant was led to believe that the rates were to be reduced prior to the ship-
ments in question. Since other requirements warranting relief had been
established, respondent was authorized to pay reparation. Barr Shipping Co. v.
Royal Netherlands 8.8. Co., 786 (787, 788).

Where the legally applicable rate was charged on a shipment of dry biscuits
from Lisbon to New York, authority to refund alleged overcharges would not
be granted on the basis that the rate charged was double the rate the parties
agreed would apply to future shipments, or that the shipment was made by
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shippers who had failed to ascertain what rates would be applicable. Business-
men engaged in the import and export trade are not innocent, but negligent,
when they make no effort to determine the cost of a shipping service. There
was no error or inadvertence relating to the tariff on file and no failure of the
carrier to file a tariff intended to be applicable to the shipment. Nydia Foods
Corp. v. Java Pacific Line, 808 (809, 810).

Where the legally applicable rate was charged on a shipment of valuable oil
paintings from Genoa to New York, reparation would not be authorized on the
basis that the rate charged was excessive because the paintings had no ‘“com-
mercial” value. The freight rate and the insurance coverage were based on
the same valuation. There is no practical basis for a difference in proposed
rates based on a claim that one class of valuable objects has no ‘“commercial”
value. There is no difference in the method of handling and shipping valuable
articles of no “commercial” value and other valuable objects. It cannot be held
that the paintings had no “commercial” value in relation to the purposes for
which the declared value was applied. A contract of insurance and a contract
of affreightment are equally commercial transactions and the application of the
declared value to both contracts was not unjust or inequitable. Dayton Art
Institute . American Export Lines, Inc., 804 (805-807).

Where the carrier misquoted the contract rate to a shipper, not a party to
a dual rate contract, afforded the shipper the opportunity to sign a contract
which the shipper declined, and charged and collected the non-contract rate,
the carrier’s application to pay reparation to complainant consignee which had
relied on the misquoted rate was denied. The parties to the contract of affreight-
ment had not agreed in good faith that the lower rate would apply. There was
no basis for a finding that the carrier, at any time, intended to apply other than
the non-contract rate to non-contract shipments. The consignee relied on a
misquoted rate, but ignorance or misquotation of a rate is not an excuse for
paying or charging more or less than the rate filed. Aichmann & Huber v.
Bloomfield Steamship Co., 811 (814, 815).

—Undercharges.

Where a carrier published a tariff rate for vans, which rate was determined
after discussions with shippers and in light of the fact that the legal effective
rate was too thigh to economically warrant any movement of vans, failure of
the carrier to file the rate with the Board (thereby making collection of the
rate unlawful), prior to transporting vans for a shipper, was an unjust and
unreasonable practice. However, results of this practice should not be placed
upon a seemingly innocent shipper, and, accordingly, waiver of collection of
undercharges was granted. Y. Higa Enterprises, Ltd. ». Pacific Far East Line,
Inc., 62 (64).

The power to prescribe a substitute rate for one appearing in a tariff is not
a prerequisite to the granting of relief in cases of bona fide rate mistake or in-
advertence under Rule 6(b). The fact that foreign commerce is involved is not
significant. Where a carrier charged a rate lower than the rate legally appli-
cable as a result of an oversight and misunderstanding as to a statutory pro-
vision (section 18(b)) that had been in force approximately one month, and
the parties ‘were acting in good faith, the question whether relief should be
granted depends on whether discrimination will result. The primary purpose of
the new tariff filing provisions of the 1916 Act is to prevent discrimination.
Since the record disclosed that no discrimination would result, waiver of col-
lection of undercharges was granted. Such waiver cannot, however, excuse
parties from any statutory penalties to which they may be subject. Martini &
Rossi, S. p. A. v. Lykes Bros. Steamship Co., Inc., 453 (455, 456).
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Where the carrier reduced its rate on peeled tomatoes from Italy to the United
States advised the Commission by cablegram of such reduction, which method
of advice was unacceptable thereafter properly filed the reduced rate, and in the
interim had booked tomato products in good faith on the basis of the reduced
rate, voluntary reparation to those shippers who paid the applicable rate and
waiver of collection of undercharges from those who paid the reduced rate was
authorized. 7The filing requirements of section 18(b) was new at the time of
the transactions, the shippers were innocent, and no discrimination would result.
Uddo & Taormina Corp. v. Concordia Line, 473 (476).

Permission will be granted to carrier to waive collection of undercharges of
freight on shipments of paper pulp machinery from New York to Santos, Brazil,
where the carrier through mere oversight, failed to file the page of the tariff
covering the project rate on the machinery, due to the confusion incident to
filing various tariff schedules under the then new section 18(b). Since shippers
to nearby ports received the benefit of project rates, granting of the relief will
tend to eliminate a possible discrimination, rather than cause one. Lutcher, S.A.
. Columbus Line, 588 (589, 590).

Where a carrier, a one-man organization, made many inadvertent errors in
filing or neglecting to file tariffs, undercharged shippers were not guilty of any
impropriety, and no unjust discrimination was involved, the carrier will be
given permission to waive collection of undercharges and, with respect to one
shipment, will be directed to refund the amount of an overcharge. Corporacion
Autonoma Regional Del Cauca v. Dovar S.A. International Shipping & Trading
Co., 667 (669).

RETALIATION.

Provision of sugar freighting agreement enjoining the shipper from moving
sugar “in vessels owned or chartered from others by the shipper” unless it has
been offered first to the carrier, does not violate section 14 Third of the 1916
Act. The shipper is free to utilize any other common carrier operating in the
trade, and is even free to enter into a contract with a contract carrier. The
obvious purpose of section 14, when read in its entirety, is to protect the in-
dependent common carrier from discriminatory retaliation against the shipper
for patronizing another common carrier. Pacific Coast/Hawaii and Atlantic—
Gulf/Hawaii General Increases in Rates, 260 (280).

SECTION 19, MERCHANT MARINE ACT 1920.

No rule can issue under section 19 of the 1920 Act, with respect to the payment
of brokerage or “systematically undercutting” conference rates, unless and until
the Commission finds that conditions unfavorable to shipping exist in the trade.
Since the trade (Venezuelan) is now relatively stable, and the carriers’ pros-
pects are improving, such conditions do not now exist. Grace Line, Inc. v.
Skips A/S Viking Line, 432 (450, 451).

SHOW CAUSE ORDERS. See Authority of Commission; Practice and
Procedure.

SINGLE FACTOR RATES. See Rates, Filing Of.
STATUTES OF LIMITATION. See Authority of Commission.
STEVEDORING. See also Agreements under Section 15,

The Commission’s action in condemning and preventing an unjust and un-
reasonable practice setting up a stevedoring monopoly does not constitute regu-
lation of stevedoring. Claim that Commission lacks power to strike down such
a practice because of lack of power to regulate the stevedoring business is a
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non Sequitur. California Stevedore & Ballast Co. v. Stockton Port Distriet,
T5 (81).

Carrying out of arrapgement and agreements between port and company
operating grain elevators, which agreements give the port the exclusive right to
provide stevedoring services oun vessels loading or unloading bulk grain and
other commodities at the elevators, comstitutes an upjust and vnreasonable
practice. As such, it operates to the detriment of the commerce of the United
States, and is contrary to the public interest. Such a pracfice runs counter to
the anti-monopiy tradition of the United States, upsets long-establisbed custom
by which carriers pick their own stevedoring companies, deprives stevedoring
companies of an opportunity to compete, and opens the door to evils which are
likely to accompany monopoly, such as poor service and excessive costs. That
such evils have not been proved to exist as yet is not significant. Id. (82, 83).

Practice setting up stevedoring monopoly at port is prima facie unjust and
prima facie unreasonable, not only to stevedoring companies seeking work, bat
to carriers they might serve, and to the general public which is entitled to have
the benefit of competition among stevedoring companies serving ships carrying
goods in which the public is interested as shipper or consamer. While
all monopolietic stevedoring agreements are not necessarily and inevitably un-
just and unreasonable practices which must be prohibited at any cost, the burden
of sustaining such practices as just and reasonable is a heavy one. “Benefits”
such as, that the terminal facilities would be safer in hands selected by the
parties zetting up the monopoly, and that elimination of the practice would be
detrimental to the investment of the parties, do not justify the practice. More-
over, the fact that the port selecting the stevedoring company would secure
persounel, except for the superintendent, from the same hiring hall as would
be used by any other stevedoring company is not a weighty argument in view
of the importance of the superintendent, and even more, the importance of the
master being able to choose a company in which he and his principals have
confidence a2nd whose charges ave determined by free competition, Id. (83, 84).

Argument that Commission prohibition of stevedoring monoply as an unjust
or unreasongble practice would take property of parties to monopoly without
just compensation, in violation of the Fifth Amendment, is unsubstantial. The
parties will not be prevented from making fair and non-discriminatory charges
for the use of any of their terminal facilities. Id. (84}.

STORAGE SPACE. See Discrimination.

SURCHARGES.

Where terminal costs were shown to be somewhat higher and stevedore effi-
ciency somewhat lower at Buffalo than at some other Great Lakes ports, and
terminal charges and loading time at some of the other ports were not shown
to be significantly different from those at Buffalo, the record failed to support
conference action in singling ont Buffale for the imposition of a sarcharge on
all commeodities moving from Buffalo to Mediterraneaun ports, and the surcharge
was therefore not justified. The conference presented no evidence on other ele-
ments which should be considered in determining whether a rate differential at
a particuiar port may be upheld, such as volume of traffic, competition, distance,
etc. The surcharge constitutes an unjust discrimination against the Port of
Buffalo and the State of New York in violation of sectiop 16 First. American
Great Lakes—Mediterranean E/B Freight Conf.—Surcharge at Buffalo, N.XY..
458 (482).

Where the State of New York advanced money to the Port of Buffalo for the
development of its terminal facilities, and for operating the port, and The
Niagara Frontier Port Autherity, which operates and owns the major facilities
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at Baffalo is an agency of the State whose members are appointed by the
Governor and whose operations are financed by State funds, it follows that a
digcrimination against the Port (a surcharge)} constitutes a discrimination
against the State as well. Id. (462).

SUSPENSION OF RATES. See Rates, Filing Of.
TARIFFS. See also Rates, Filing Of ; Common Carriers; Demurrage.

Yess than 30 days’ notice of changes in terminal tariffs may be unreasonapie
under certain circumstances. Where such changes involve rate increases, ter-
mingl operators would be well advised to give at least 30 days’ notice. Selden
& Co. ». Board of Trustees of Galveston Wharves, 679 (683).

Carrier operating in the Florida/Puerfo Rico trade is required (1) to amend
its tariff to clarify rates and charges on the movement of personal effects in
automobiles and on the movement of trailers when the carrier utilizes the inside
cargo space, (2) to file monthly financial reports reflecting the results of opera-
tions dquring each month, and (8) to make available books of entry upon which the
financial reports are based for the purpose of audit of the reports by the Com-
mission’s staff. Common Carrier Frejght Rates and Practices in Florida/
Puerto Rico Trade, 686 (696-698).

TERMINAL AREAS.

Port or terminal areas designated by a carrier for San Francisco, Los Angeles
and Stockton, for pickup service inecidental to and an integral part of its line
haul service, were reasonable in view of their relation to i.miustrial areas sur-
rounding the ports, the conceneration of the carrier’s shippers in the areas and
the iength of the line haul (2,200 miles) compares with the maxbmum distance
within any port area (40 miles). In the cases of Stockton and Los Angeles the
areas were the same as those estazblished by the ICC, and in the case of San
Francisco, smglier tban the area estahlished by the ICC and the Califoruia
Public Utilities Commission. Matson Navigation Co.—Container Freight Tariffs,
480 (483, 494).

TERMINAL FACH.ITIES. S&ee also Demurrage; Discrimination; Stevedoriag.

An elevator which contains grains going aboard ships, and which grains fiow
from the elevator to ships moored at the elevator’s wharf, is in and of itself a
terminsl facility. The owner and operator of such an elevator and of facilities
which are utilized by carriers, such as dock and wharfage facilities suitahle for
deep-draft vessels and storage facilities for hulk eommodities, is an operator of
terminel facilities. California Stevedore & Ballast Co. v. Stockton Port District,
75 (80).

A port which leases its terminal facilities, bat continues to control to a large
extent the level of rates to be charged and reserves the right to order the berthing
of vessels and the loading or discharging of cargo subject to the rights of the
lessee, has not ahandoned its function of furnishing termfpal facilities. Funda-
mentally, the leasing of a terminal facility in connection with a common carrier
by water is 8 function of a terminal owner or operator which cannot be separated
or distinguished from the “furnishing” of “wharfage, dock, warehouse, or other
terminal facilities” within the meaning of section 1 of the Shipping Act. Agree
ment 8905—Port of Seattle & Alaska 8.8. Co., 792 (795).

To hold that the Commission has no authority over a terminal operator which
eases its facilities under terms and conditions similar to those in an agreement
providing for continued control over the level of rates to be charged, ahd reser-
vation of the right to order berthing of vessels and loading or discharging of
cargo subject to the rights of the lessee, would emasculate the powers which
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Congress intended the Commission to have in order to supervise the shipping
industry. Id. (796).

TRAVEL AGENTS. See also Jurisdiction.

Passenger steamship conference failure to adopt, publish, and promptly and
consistently apply standards of background and qualifications in its selection of
applicants for placement on the list of eligible travel agents in Metropolitan
List Territories is detrimental to commerce and contrary to the public interest,
within the meaning of section 15. because it detracts from the willingness of the
corps of agents, or potential agents, to foster and sell steamship travel. Con-
ference must adopt a set of uniform, objective standards in sereening applicants
that are sufficiently precise to give adequate notice of requirements. No other
standards may be employed. All applicants meeting eligibility requirements
must be approved. Action on applications must be prompt and tbe applicant
promptly notified of the decision and the specific reagsons therefor. Passenger
Steamship Conferences Regarding Travel Agents, 737 {749).

Passenger steamship conference Sponsorship Rule, under which an application
is deferred unless a member line shows some interest in the particular applicant
must be discontinued as it has resulted in the exclusion from the Eligible Lists
of qualified travel agents, to the detriment of commerce. Id. (749, 750).

Passenger steamship conference Quota System for limiting the number of appli-
cants on the Eligible Lists must be discontinued as it has resulted in exciusion
from the Eligible Lists of qualified travel agents, to the detriment of commerce.
The autaber of agents already on an Eligible List has no bearing on the question
of the qualifications of a new applicant. Id. (750).

Prohibition by passenger steamship conference of appointment of travel agen-
cies located south of Fulton Street in Manhattan {Fulton Street Rule) muast
be abolished as it has resulted in arbitrary exclusion of agents to the detriment
of commerce. Id. (750).

Department Store Rule of passenger steamship conference, and Automobile
Club Rule, forbidding appointment of travel agents whose places of business are
in department stores and automobile clubs, must be abolished as they have
resulted in arbitrary exclusion of agents to the detriment of commerce. Id.
(750).

Freight Forwarder Rule of passenger steamship conference, under which
freight forwarders may not be appointed travel agents, must be submitted to
Commission for approval in accordance with section 15 criteria. Id (750).

Passenger steamship conference rules must provide reasonable standards in
regard to the consideration of sales and transfers and changes of name, address
or officers of appointed travel agencies, including adequate notice of the stand-
ards to applicants, and an opportunity for the agent to be heard. The rules
must further provide for prompt action in accordance with the standards adopted
and for prompt notice to the agent of the action taken together with the reasons
therefor. A system of arbitration will not be required as relief from arbitrary
actions or other violations by the conference will be afforded on complaint to
the Commission. Xd. (750, 751).

Passenger steamship conference must adopt and apply definite standards for
asseasment of liquidated damages, providing for adequate notice thereof and
for opportunity of accused travel agents to be heard, and for prompt report to
the Commission of any liquidated damages assessed. Id. (751).

Passenger steamship conference need not provide for bonding of carriers
against loss of commissions caused by cancellations of voyages or line insolvency.
There ig no evidence that suitable bonds are available, and instances of financial
failure by the lines are very rare. Id. (751).
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Passenger steamship conference must adopt and apply definite objective stand-
ards for cancellation of the eligibility of travel agents. Agent against whom
allegations are made should be notified of the delinquencies with which he is
charged and afforded an opportunity to confront those who made the charge
and adduce evidence to refute it, or in the alternative a reasonable time to cor-
rect the delinquency. Conference secretary must be informed in writing of all
cancellations by member lines individually and the reasons therefor, and records
must be kept for a reasonable time to permit the Commission to assure itself
that multiple cancellations are not being used to circumvent restrictions on
conference action. Id. (751).

Because of the public interest in the operations of passenger steamship con-
ferences, they should be required to take and record the votes of the members,
keep detailed minutes, retain records for a reasonable time and provide copies to
the Commission. Id. (751, 752).

Passenger steamship conference rule requiring unanimity as it pertains to
the level of commissions payable to travel agents is detrimental to the commerce
of the United States. Conference attempts to solve the problem of diversion
from sea to air passage have been blocked by the rule and steamship lines have
been placed at a competitive disadvantage vis-a-vis the airlines. Id. (752-754).

The present level of travel agents’ commissions cannot be found to be so low
as to be detrimental to United States commerce. While there has been a decrease
in the relative number of steamship bookings in relation to total bookings, it was
not established that this was due to the level of commissions, nor was it shown
that agents were being forced out of business or were losing money through
the sale of sea bookings. Id. (756).

Conference Unanimity Rule as it applies to the selection of agent applicants
for the Eligible Lists in the Metropolitan List Territories must be discontinued
as detrimental to the commerce of the United States. Under the rule, one repre-
sentative on the control committee may “black-ball” any applicant and exclude
him from appointment by the rest of the lines, though all of them may favor
his selection. Id. (757).

Conference Unanimity Rule as it applies to agency sales, transfers or changes
of officers or locations must be discontinued. The rule has been instrumental
in allowing a veto of an agency transfer and makes it possible for a member
of the control committee whose line has not appointed the agency in question
to block a transfer or change in personnel. These consequences are unreason-
able restraints which deprive travel agents of the ability freely to dispose of
property rights and interfere unduly in the conduct of their business. The
rule is contrary to the public interest and may operate in some instances to the
detriment of the commerce of the United States. Id. (757,758).

Conference. Tieing Rule which prohibits appointed travel agents from selling
transportation on nonconference lines must be discontinued. Particularly where
the rights of third parties are affected, the section 15 antitrust exemption
should not be granted unless the purposes and policies of the Shipping Act are
thereby furthered. Weighing the factors of rate stability and destructive out-
side competition, and weighing the restriction imposed by the rule against the
possibilities were the rule abolished, it must be concluded that no adverse con-
sequences would flow from abolition of the rule. The rule is admittedly not
necessary to protect the conference from outside competition and there was no
evidence that the conference would disintegrate without the rule. Id. (758).

Refusal of some members of passenger steamship conference to pay commis-
sions on cancelled voyages is not unlawful. There is nothing in the record which
would indicate that collective action of the respondents dictates the payment
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or nonpayment of commissions on cancelled voyages and there is nothing in the
conference agreement that can be disapproved with respect to payments or non-
payments. Id. (759).

With the Unanimity Rule eliminated, there is no objection to lines serving
only Canadian ports having a voice with respect to the level of commissions
paid to their travel agents in the United States. 1d. (760).

UNDERCHARGES. See Reparation.

UNFAIRNESS. See Agreements Under Section 15.

UNITED STATES WAREHOUSE ACT. See Jurisdiction.

UNJUST OR UNFAIR DEVICES. See Devices to Defeat Applicable Rates.
VESSEL VALUES. See Rate Making.

VOLUME RATES.

Volume rates on cement of $9.25 per ton on minimum gquantities of 3500 tons
and on asphalt of $16.50 per ton on minimum quantities of 1400 tons, versus
$2.10/cwt on smaller lots of cement and $1.45/cwt on smaller lots of asphalt, are
prima facie discriminatory. However, the record did not justify cancellation,
and respondents were given 30 days in which to petition for remand for the
purpose of submitting evidence to justify the rates. The same volume rates
under contract are not unlawful because sections 14 and 16 do not apply to
contract carriers. Puget Sound Tug and Barge Co. v. Foss Launch & Tug Co.,
611 (617).

WORKING CAPITAL. See Rate Making.





