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INDEPENDENT OCEAN FREIGHT FORWARDER LICl NSE ApPIlICATION No

654 E R FORWARDERS INc 150 BROADWAY NEw YORK N Y

Applicant for license as ocean freight fonvarder found not to b an independent

ocean freight forwarder as defined by section 1 of the Act though a holder of

grandfather rights found to be a dummy freight forwarder of the kind

that Congress intended to eliminate by the enactment of P L 87 254

Application denied

Philip G Maron attorney for Applicant
Donald J Brunner and Sarrvuel Nemirow as Hearing Counsel

INITIAL DECISION OF BENJAMIN A Tl IEEAN EXAMINER 1

The order in this proceeding served l1arch 2 1966 by the Federal

Maritime Commission on E R Fonvarders Inc Applicant stated

as follows

By letter dated March 14 1966 E R ol varders Inc was notified of the

Federal MarItime CommIssion s intent to deny its application foran independent

ocean freight fOrvarder license Tihe ground for denial is that applicant s associ

ation with ROmerovski Bros Inc RemorWaste Material COrp and RODler

Export Corp shippers and sellers of merchandise to foreign countries precludes

it from qualifying as an Independent ocean freight forwarder as defined in

Section 1 Shipping Act 1916 46 U SC 801 Applicant has now requested the

opportunity to show at a hearing that denial of the application would be

unwarranted

The hearing was held in New York City on Jnne 20 1966 The

parties stipulated the facts into the record and agreed upon theexhibits

placed in evidence Applicant made an opening statement on the

record but has filed no brief although given the opportunity to do so

From the record as a whole it is found

1 Applicant E R Forwarders Inc a New York corporation has

been operating as an ocean freight forwarder with the permission of

the Commission since 1957

1This decision became the dec1sion of the Commission on Sept 13 1966
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130 FEDERAL MARITIME COMMISSION

2 After the Shipping Act of 1916 the Act was amended on Sep
tember 19 1961 by the passage ofP L 87 254 2 the Applicant pursuant
to section 44 b of the amended Act See Appendix filed an applica
tion for a freight forwarders license on January 17 1962

3 On January 27 1962 the Application was given Application No
654 by theCommission

4 Applicant is presently conducting its business at 450 Westfield
Avenue Roselle Park N J Its three directors are its officers Fred
Udelsman president Eva Romer treasurer and Rose Romerovski

secretary The 20 outstanding shares of Applicant s stock are held

equally by Eva and Rose and the letters E and R in the Applicant s

name stand for the first names of these two ladies
5 Eva Romer is the wife of Harry Romer and Rose Romerovski is

the wife of liartin Romerovski These four established the Applicant
Mr Romer and Mr Romerovski are brothers and the owners ofall the
stock of Romerovski Bros Inc S Romerovski Bros Inc the Shipper
is a shipper of shipments to foreign countries in that it is a corporation
engaged in the export of used clothing and rags at the Roselle Park
address Applicant s president Udelsman is the Traffic and Export
Manager of the Shipper and is ptid by the latter corporation

6 All office facilities utilized by the Applicant belong to and are on
the premises of the Shipper The bills of lading and other necessary
shipping documents are prepared by p id employees of the Shipper at
the offices of the Shipper Applicant s files are kept by employees of
and its books by the bookkeeper of the Shipper Applicant pays no

compensation of any kind to either the Shipper or the Shipper s em

ployees for the work done or for the use of the office facilities Appli
cant has no capital equipment or any office facilities of its own Appli
cant s only paid employee is a messenger named Daniel Fabriso

7 There is no evidence to show that either the secretary or the
treasurer perform any services for the Applicant Applicant paid each

5 000 per year until 1965 That year each received 6 000
8 Applicant s entire forwarding operation consists of handling

from 70 to 100 shipments per rnonth for the Shipper Applicant bills
the Shipper monthly for these services at the rate of 7 50 per ship
ment Applicant also collects ocean freight compensation from the

Entitled An Act to amend the ShippIng Act 1916 to provide for l1censing Independentocean freIght forwarders and for other pUrposes Pertinent provIsions of the amended Act
are contained In the Appendix

3RomerovskI Bros Inc came Into being in 1966 as a result of amerger of three corpora
tions wholly owned by the brothers They were RomerovskI Bros Inc Romer Export Corp
and Romer Waste MaterIal Corp See quotation from theCommission s order in the opening
paragraph

4 Official notice is taken of a Udelsman g position with theShIpper and b of the data
in paragraphs 2 and 3
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steamship carrier Applicant s gross receipts for the fiscal year ending
June 30 1965 were 16 334 89 Carriers paid approximately 10 000 of

this sum the Shipper paid the remainder as forwarding fees

9 Ocean freight charges are paid directly to the carriers by the

Shipper
10 Applicant maintains a telephone answering service and a mail

ing address at 150 Broadway New York City There is no evidence

that any forwarding business is transacted at this address

11 Applicant s board ofdirectorshas never held a meeting

DISCUSSION

There is no question and it is found that the Applicant doing busi

ness as shown herein is not an independent ocean freight forwarder

within the meaning of section 1 of the Act Applicant is subject to

effective control by Romerovski Bros a shipper of shipments to

foreign countries the Shipper has a beneficial interest in the

Applicant
The brothers Romer and Romerovski own all the stock ofRomerov

ski Bros the Shipper The wives of the brothers own all the stock of

the Applicant Each corporation is a closed one family corporation
There is no evidence that the wives in any way participate in engage

in or exercise any control over the affairs of the Applicant Accord

ingly although the Applicant and the Shipper are separate corpora

tions it is found that the real parties at interest behind both corpora

tions are the brothers Romer and Romerovski

Applicant has no paid employees other than the messenger Fabriso

All the work of freight forwarding is done by employees of the Ship
per under the guidance and control of an executive of the Shipper
All the operating costs of the Applicant including labor costs except
the messenger are paid for by the Shipper The wives as already
stated other than receiving certain payments from the Applicant
neither engage in nor take any interest in the affairs business or

operations of the Applicant Thus it is clear that the only persons in

charge or performing the operations ofApplicant are personnel of the

Shipper Though as asserted by Applicant there may exist a technical

and legal distinction between the Applicant and the Shipper never

theless under the circumstances of this case the conclusion is inescap
able that the Applicant is under the effective control of the Shipper

s

Iso find

8This control Is considered none the less effective because the stock of the Applicant is In

the mimes of the wives and not in the names of the brothers Cf In the Matter 01 Luis

Louis A Pereira etc 5 FMB 400 405 etc also Investigation of Ocean Freight
Foarder8 eto 6 llMB 827 345
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In addition to the facts stated in the above paragraph the record
shows the Shipper was instrumental in the organization of the Appli
cant and the Applicant does no ocean freight forwarding for any
other concern than the Shipper The Applicant receives payments
from carriers for services rendered in connection with the shipments
of the Shipper The Shipper also pays the Applicant forwarding fees
These monies are paid by the Applicant to the vives of the two stock
holders of the Shipper The record contains no evidence as to what the
wives do with the money But in view of the marital relationship
between the stockholders of the Applicant and the stockholders of the

Shipper it is easily concluded that the brothers receive financial ad

vantage from the payments received by the wives i e from the Ship
per s shipments Itfollows contrary to the contention of the Applicant
that the Shipper wholly owned by the two brothers has a beneficial
interest in the Applicant 6

There is little question that under the circumstances of this case the

Applicant is a dummy forwarder whose collection of compensation
from carriers redounds to the benefit of the Shipper 7 Itis this type of

freight forwader that P L 87 254 was enacted to eliminate 8

CONCLUSION

Section 44 of the Act is a licensing statute Like other licensing
statutes it should be approached with a liberal attitude to the end that
licenses may begranted to qualified applicants Application forFreight
Forwarde1 s Licen3e Dixie Forwarding 00 lno 7 F fC 109 122 167

1965 The Commission in keeping with this policy has given appli
cants an opportunity to remove from their opErations or organizations
such aspects as may be offensive to the Act 9

Applicant at the hearing
stated that it would meet with the Bureau ofDomestic Regulations to
make any changes that may be agreed upon liththem as to the manner

in which the operations of the Applicant should be continued so

that it may be in full compliance yith all the rules and regulations of

6 The Commission s Regulations Title 46 CFR 510 21 contain the following 1 The
term Beneficial interest for the purpose of these rules Includes but is not limited to
right to use enjoy profit benefit or receive any advantage either proprietary or financial
from the whole or any part of a shipment or cargo arising by operation of law or

by agreement express or implied
I No finding is made concerning the possibility that the Shipper may be obtaining an un

la vful rebate That aspect of this proceeding is outside the scope of this proceeding
S HR Rept No 2939 84th Cong 2d sess July 26 1956 p 53 etc
9 See Applicntion etc Morse Shipping Co etc 8 FMC 472 1965 Application etc Del

Mar Shipping Corporation etc 8 FMC 493 1965
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the Maritime Commission As of the date of this decision Applicant
has not advised the Commission of any corrective steps taken

The Application is denied 10

Sigped BENJAMIN A THEEMAN

Presiding Ewaminer

APPENDIX

PERTINENT PROVISIONS OF THE ACT

Sec 1 when used in this Act

An independent ocean freight forwardel is a person carrying on the business

of forwarding for a consideration who is nota shipper or consignee or a seller or

purchaser of shipments to foreign countries nor has any beneficial interest there

in nor directly or indirectly controls or is controlled by such shipper or consignee

or by any person having such a beneficial interest

Section 44 a provides that a person desiring to engage in the car

rying on of the business of forwarding must first secure a license from

the Commission

Section 44 b requires the Commission to issue the license to any

qualified applicant who is found by the Commission to be an independ
ent ocean freight forwarder as defined in this Act and to be fit

willing and able properly to carry on the business of forwarding and

to conform to the provisions of this Act and the requirements rules

and regulations of the Commission issued thereunder otherwise

such application shall be denied Also by section 44 b the Congress
granted so called grandfather rights to those independent ocean

freight forwarders who on the effective date of the Act were carrying
on the business of forwarding under a registration number issued by
the Commission Such forwarders were allowed to continue in business

for a period of 120 days after September 19 1961 without a license

and if the forwarder applied for a license vithin the 120 days he

could under such regulations as the Commission shall prescribe
continue such business until otherwise ordered by the Commission

10 Conclusions and contentions not discussed or embraced in this decision have been

considered and are not justified by the record or are consil red unnecessary for the

determination of the issues
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DOCKET No 66 29

AGREEMENT No 9431 HONG KONG TONNAGE CEILING AGREEMENT

Decided September 1 1966

The Commission has no authority to compel a carrier to participate in a section
15 type agreement against its will

When one of the original parties to an agreement filed for approyal under sec

tion 15 withdraws from such agreement prior to Commission approval
thereof the document so filed no longer constitutes an agreement of all of
the carriers within the meaning of section 15

I
Where in the course of considering an agreement filed for approval under

section 15 it is established that the document does not constitute a true

copy of the continuing agreement of the original parties thereto such

document will be rejected
Ifone of the parties to an agreement submitted for appronll under section 15

withdraws from the agreement prior to the time Commission approyal
is had the document so filed ceases to constitute a true oPY of the agree
ment within the meaning of section 15 of the Shipping Act 1916 as amended
in that it purports to include the party which has withdrawu

Oharles F Warren and John P Afead3 for respondents New York

Freight Bureau Hong ong
George F Galland and J Donald Kenny for States wlarine Lines
Donald J Brunner and Samuel B Ne1nirow as Hearing Counsel

REPORT

By THE COMMISSION John Harllee OhairmanAshton C Barrett
Vice OhairmanJames V Day and John S Patterson
oommissioners

This proceeding was instituted on April 28 1966 by our Order to

Show Cause why a document designated Agreement No 9431 as origi
nally filed on March 4 1965 should not be rejected as failing to con

stitute an agreement within the meaning of section 15 of the Shipping
Act 1916 among all of the parties which had signed it or in the a1

Commissioner Hearn did not participate

134 10 F M C



HONG KONG TONNAGE CEILING AGREEMENT 135

t rii tive why this document sh uld not be disapproved under section

15lior the sa m reason and for the additiin al reasons that the docu

rh nt no ronger constitutes a true copy of the agreement between

only the carTi r party thereto arid that the Commission is without
statutory authority to compel a corltmoncarrier by water to participate
in an agreement w which it is not a party and against its will

BACKGROUND FACTS

The New York Freight Bllreau Hong Kong hereinllfter called

the Bureau is a conference Yhich operated under approved Agr
ment No 57004 1 It is compoOOd of 17 carriers and is concerned with

the inbound trade between JIong Kong and United States East and

Gulf Coasts
This agreement provide ill pertineltpart as follows

1 This agreement covers the establishment and mait tenance of agreed rates

and charges for or in connection with the transportation of all cargo in vessels
owned controlled chartered and or operated by the parties hereto in the tlade

coyered by this greement

The agree eI t votjng provisions were set fort in paragraph
10 a and stated

10 a Ch nges in tariff rates and conditions and all other matters voted

upon with exception of changes in the arrangement shall be effected and or

decided by the affirmative vote of not les than two thirds of tbe parties hereto

Any change in this arrangement shall be made only by the unanimous vote

of all the parties to the arralgement
The membes of this conference were parties to a previou cflrgo ap

pOltionment agreement No 5700 5 vl ich pl ced a ceilin g Qn the

number of revenue tons of cargo which any member line c mld lift
clurl g anyone loading at Hong J cmg This agreerpent expired by its

O viterms on January 6 19 5

On January6l14 1965 the members of the Bureau unaniinously en

tered into an agreement designated No 9431 8l pra which was a new

tonnage ceiling agreement similar to No 5700 5 which had expired 8

days earlier Section Fifth of thi s agreement calls for a three fourths

majority vote to change the tonnage of cargo which may be lifted on

each sailing Section Eighth specifiesthat the agreement shall continue

in effect for a period of 1 year beginning on the date approved by the

Commission unless by unanimous vote 01 the parties it is extended

further

On May 13 1966 Agreement No 5700 8 was approved in part as to Doncontroverslal

sections The contest portions hav been made file subtect of iin Investigation Docket

6G32
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Agreement No 9431 was filed with theCommission on March 4 1965
with a letter of transmittal which stated in part this is a separate
agreement and does not amend Agreement No 5700 On Septem
ber 28 1965 the Commission issued its order of conditional approval
This order approved the agreement upon the condition that sections
Fifth and Eighth of the agreement be modified so as to permit closer

continuing surveillance over the operation of the agreement by the
Commission by requiring the submission of all changes in tonnage
ceilings and in the case of decreases in such ceilings advance approval
under section 15 It also limited renewal of the agreement by unani
mous vote to one additional period of 1 year

The parties to the agreement were allowed 60 days within which to

accept the changes specified in the order of conditional approval The

period was extended an additional 60 day at the request of Mr D
Parker Chairman Secretary of the parties to the agreement This
would have allowed the lines involved until February 3 1966 to

comply
On January 21 1966 however States Marine Lines one of the origi

nal parties to the agreement sent a telegram to the Commission in
which it noted its opposition to the agreement and requested a hearing
in the event that the Commission intended to consider the agreement
further The Commission thereupon withdrew its order of conditional

approval on January 24 1966
On February 3 1966 a document purporting to accept the con

ditions specified in the order of conditional approval on behalf of the

parties was tendered to the Commission for filing
On February 4 1966 the matter became the subject of an order of

investigation and hearing Docket No 666 On the same date the
Bureau filed a petition for reconsideration asking the Commission to

vacate its order withdrawing conditional approval This petition was

denied on February 16 1966 and the proceeding was discontinued

THE PRESENT PROCEEDING

This proceeding arose as a result of a petition filed by the Bureau on

March 25 1966 asking for immediate section 15 action on Agree
ment No 9431 in its original form

In a reply filed on April 14 1966 States Marine Lines one of the

original signatories to Agreement No 9431 opposed the petition on

the ground that there is no such agreement before the Commission
for approval

The New York Freight Bureau Hong Kong filed a further plead
ing on April 18 1966 in reply to States Marine s opposition to the
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petition in which it contended that States Marine Lines could not

legally back out of the agreement which it had signed and in any
event that the agreement came within the scope of Agreement No

57004 the basic coJiference greement Qf the New York Freight
Bureau and as such was governed by the two thirds vote rule of that

agreement thereby binding States Marine

Since there was no issue of fact as to States Marine s opposition to

Agreement No 9431 the Commission in an Order to Show Cause
served on April 28 1966 directed the common carriers by water in
volved in the purported agreement to show cause why the document

designated as No 9431 should not be

rejected as failing to constitute an agreement between all of the said

carriers within the meaning of section 15

or in the alternative

disapproved under section 15 for the same reason and for the additional reasons

that the document no longer constitutes a true copy of the agreement between

only thecarriers party thereto and that the Commission is without authority to
compel a common c rrier by water to participate inan agreement to which it is
not a party and against its will

Inour Order to Show Cause we invited the parties to brief the fol

lowing five questions as an aid to our resolution of the issues presented
1 llay the Commission reject a document purporting to be an agree

ment filed for section 15 approval when it is established that a carrier

signatory thereto is at the time approval is to be granted no longer a

party thereto or must the Commission disapprove such a document
within the meaning ofsection 15

2 Vhat effect does the failure of a carrier originally a party to an

agreement filed under section 15 to accept modifications imposed by the
Commission as a condition precedent to its approval have

a On the agreement itself and
b On the dissenting carriers status under the agreement

3 Under what stat tory provision if any may the Commission
compel the participation by a common carrier by water in foreign com

merce in an agreement to which it is not a party or against its will
4 May the Comwission modify Agreement 9431 so as to delete there

from any carrier not a party to the agreement and then proceed to a
determinatio f what action to take under section 15

5 Is Agreement 9431 gov erned by any of the provisions of Agree
ment 5700 as amended to date
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POSITIONS OF THE PARTIES

Briefs andaffidavits have been filed by the New YorkFreight B reau

H0ng oi1g States larine Lines and lIearing Counsel The po

sitions of each of th parties on these issues re set out below

A The New York Freight Burea t

1 The Bureau contends that the Commission may neither reject
nor disapprove Agreement No 9431 It argues that once acarrier signs
an agreement subject to section 15 approval it may not unilaterally
repudiate its action but that it remains a party to the agreement until
such time as the Commission gives its approval or after hearing dis

approves it

2 It is the Bureau s position that Agreement No 9431 is a supple
ment to the basic Conference Agreement No 57004governed by that

agreement s voting provisions Accordingly it argues a two thirds

vote was sufficient for approval of the ceiling agreement as submitted

originally as well as for acceptance of the modifications imposed by
the Commission in its order of conditioned approval The attempted
withdrawal of States larine Lines from the original agreement and

its failure and refusal to accept the modifications imposed by theCom
mission has no effect on the agreement itself or States Marine s status

thereunder

3 The Bureau contends that this is not an appropriate case to test

the question of whether the Commission may eompel a carrier to par

ticipate in an agreement against its will because States larine is a

party to Agreement No 9431 Ioreover the Bureau is not asking the

Commission to c0111pel participation but merely for approval under

section 15 of the Shipping Act After approval the Bureau will take

appropriate steps to force States Marine to abi e by the terms of the

agreenlent
4 The Commission may not modify Agreement No 9431 by delet

ing States Marine Lines b cause the adoption of this agreement was

a valid Bureau action and States Marine as a member is bound thereby
Moreover even if this werenot a Bureau action States Marine remains

a party to the original agreement as unanimously adopted
5 The Bureau contends that Agreement No 9431 is a supplement

of the type contemplated in Article 9 of Agreement 57004and under

Article 10 a thereof only a twothirds vote is required for adoption

B States 111arine Lines

1 States Iarine has no preference as to whether Agreement No

9431 is rejected or disapproved
10 F M C
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2 The nonacceptance by States Marine of the modification imposed
by the Commission in its order ofconditional approval kills the agree
ment or in any event liberates the dissenter whethef the agreement is

killedornot

3 The Commission has no statutory authority to compel participa
tion in an agreement by a common carrier by water against its will

4 States Marine has no interest in the disposition of the cargo

ceiling agreement as long as States Marine is out of it

5 States Marine Lines contends that Agreement No 9431 is wholly
separate from Agreement 5700 But even if No 9431 were to be gov
erned by No 5700 the result would be the same since Agreement 5700

requires unanimity where a change in this arrangement is proposed
O Hearing OoUn 3el

1 Since the document bearing identification No 9431 is no longer
an agreement due to the withdrawal of States Marine it does not

come within the aegis of section 15 and is unapprovable as a matter

of law Itmust therefore be rejected
2 Since a dissenting carrier must be permitted to withdraw on 30

days notice from an approved agreement without penalty under Gen

eral Order 9 it tollows that it should be allo ved to withdraw from an

unapproved executory agreement This should not affect approva

bility provided that the dissenting carrier s name is stricken from the

agreement
3 No provision of the Shipping Act 1916 nor any interpretation

of its legislative history authorizes the Commission to compel a com

mon carrier by water to participate in an agreement against its will

4 The agreement identified as No 9431 purports to be an arrange

ment amOl g the carriers who are signatories thereto Since a sect on

15 agreement is a voluntary endeavor the Commission may not sub

tract carriers from the membership against their will any lnore than

it can add carriers to it against their will

5 The ceiling agreement No 9431 is a separate and distinct ar

rangement which must stand or fan on its own merit even though
the parties are the same in each It is not govern d by any of the pro
visions ofAgreement No 5700 as amended to date

DISOUSSION AND CONCLUSIONS

Section 15 of the Shipping Act 1916 authorizes common carriers

by water and other persons subject to the Act to enter into certain

types of anticompetitive agreements subject to the approval of the

Commission vVhen such an agreement is filed the Commission must

10 F M C
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approve it unless after noti and hearing it finds that it would be

unjustly discriminatory or unfair operate to tle detriment of the for

eign Commerce of the United States be contrary to the public interest
or be in violation of the Act Upon such a finding the Commission may
disapprove cancel ormodify the agreement

Among the agreements which become the subject of a hearing there
are usually two broad classes of issues presented

1 Whether the Commission has jurisdiction over the agreement
and

2 Whether the agreement ought to be approved
The instant proceeding is concerned only with the jurisdictional

question Thus the merits of the agreement are not reached
In order for the Commission to have jurisdiction there are three

necessary elements There must be

1 an agreement among
2 common carriers by water or other persons subject to the Act
3 to engage in anticompetitive or cooperative activityof the types

specified in section 15
Ifone or more of these elements is lacking we have no jurisdiction

to consider the matter under section 15 For example unless two or

more of the parties to an agreement are common carriers by water or

other persons subject to the Act the agreement is not subject to filing
under section 15 no matter how anticompetitive it may be Grace Line
Inc v Skips AIS Viking Line et al 7 F MC 432 447 1962 Simi
lar y where there is an agreement between persons subject to the Act
but the cooperative conduct is not of the type specified in section 15
the agreement is also beyond the reach ofour jurisdiction D J Roach
Inc v Albany Port District et al 5 F MB 333 1957 Finally and
most fundamental of all is the requirement that there be an actual
viable agreement to which all of the parties have given and continue
to give their assent until approval ishad

The purported Agreement No 9431 in this case fails to meet this
latter criterion

When a group of carriers fil a new agreement with the Commis
sion it is fundamental that each member of this group must give its
individual assent to the document purporting to represent the agree
ment of the parties Ifat any time prior to approval by the Commis
sion one of the parties to the agreement changes its mind and with
draws from the agreement the document previously filed becomes at
that moment obsolete Itno longer constitutes a fair and accurate de

scription of the agreement between theparties
10 F M C
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Accordingly where as here oneof theparties to the agreement with

draws from the agreement as filed that act destroys the subject matter

of the Commission s jurisdiction
We can only consider agreements for approval under section 15

What we have before us is manifestly a nonagreement
The Bureau argues that a party to an agreement may not repudiate

the agreement or withdraw until the Commission has acted The major
portion of the Bureau s argument is an attempt to show that Stares

Marine is bound by Agreement No 9431 undertheprinciples of private
contract law The difficulty in the Bureau s premise is that we have

stated that a section 15 agreement is not a private contract but

a public contract impressed with the public interest and permitted to

exist only as long as it serves that interest In Be Pacific Ooast

European Oonference 7 F MC 27 37 1961 Thus the rights of the

parties as against each other for breach of their contract must be

distinguished from the question of whether there is in existence an

approvable agreement undersection 15

Significantly States Marine Lines does not argue that it has an

absolute unqualified right to withdraw from a section 15 type ofagree

ment prior to Commission approval Itargues rather that the passage

of time and material changes in circumstances including the inaugu
ration of direct service warrant its withdrawal from an agreement
which is now nearly a year and a half old especially where the agree

ment by its own terms was limited to a year s duration following ap

proval The Bureau attempts to show that States Marine s increased

carryings are due not to the inauguration of a direct service but to

rebating
These arguments are disregarded because they are totally irrelevant

to the issues raised in the order to show cause Such evidence might
be relevant to a determination ofwhether any ceiling agreement in the

Hong Kong trade should be approved by the Commission but it is not

relevant or material to the determination of the current status of No

9431

We take no position on the question ofwhether States Marine Lines

withdrawal or repudiation ofAgreement No 9431 was justified or not

It is the fact of this withdrawal and not the reasons therefor which

concerns us As to this fact there is no dispute among the parties
The Bureau asks us to approve Agreement No 9431 as submitted

notwithstanding States Marine s withdrawal This we cannot do

The role of the Commission with respect to agreements requiring
approval under section 15 is essent ally a passive one We neither en

courage nor discourage such agreements The function of the Com
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mission is to examine such agreements inthe light of the legal critetia

imposed by the Shipping Act If the agIeement meets these criteria

the agreement is approved If there is some question as to whether
the agreement should be approved the matteris set down for hearing

Ve have no general equity authority to compel specific performance
on the part of a recalcitrant party Put another way the Commission s

initial task under section 15 is to deal with agreements among or be
tween carriers or other persons subject to th Act not disagreements

The Bureau argues that it is not asking us to compel participation by
States Marine but only to approve the agreement which States Marine
had signed To approve the agreement in question in the circumstances
of this case would be to do by indirection that which we could not do

directly Approval of the agreement would be tantamount to com

pelling participation of States Marine Lines against its will
hile it is true that Congress intended by the Shipping Act to

allow carriers to enter into anticompetitive combinations subject of

course to approval and regulation by the Commission it is equally
trlie that Congress has zealously written safeguards into the la which

are designed to protect the rights of a carrier to pursue an independ
ent existence

The Bureau objects to the conditional approval procedure charac

terizing it as disapproval by delay The conditional approval pro
cedure is intended as a mechanism whereby quick approval of a sec

tion 15 agreement may be had where the Commission has someobjec
tionsto an agreement as filed If the parties to a proposed agreement
do not wish to availthemselves of this purely procedural short cut to

approval the Commission will of course set the matter do ril for

hearing But this is a time consuming process the very thing which the
Bureau objects to

What the Commission is in effect saying when it issues an order of
conditional approval is

Your proposed agreement as it stanBs must be set do vn for hearing However

if you make the following changes it will be approved without a hearing

The BUreali seems to take the positipn that the Commission must

in the discharge of its statutory obI gatiops under section 15 either

approve a proposed agreement instantly or set it down immediately
or a hearing
It loses sight of th fa t that m ny of tlw agreements filed for ap

provai as for example No 9431 require hQurs of economic study in

addition to a egal re ijew before the ComDiission is in a position to

make the determjnati9n t approve conditionally approve or set down
for h aring
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The Bureau alleges thatthe Commission went backon its word when

it withdrew its order of conditional pproval prior to the expiration
of time ioracceptance of theconditions

If the Bureau had subsequent to the Commission s withdrawal of
its order of conditional approval submitted its acceptance of the con

ditions specified and if this acceptance clearly represented the po

sition of all of the parties to the agreement then there is little doubt

that the order of withdrawal would have been vacated and the agree
ment permitted to become effective in accordance with the terms of the

original order of conditional approval However the events which fol

lowed the withdrawal of theorder ofconditional approval demonstrate

amply that our withdrawal was fully warranted At most it could be

argued that the withdrawal was a few days premature But this error

if error it was wasclearly harmless since the Bureau admittedly was

and is unable to secure the requisite unanimous approval of its

members

The basic conference agreement of the New York Freight Bureau

Honk Kong in effect at all times pertinent herein is Agreement No

57004 This agreement is limited by its own terms to ratemaking
Nevertheless the Bureau argues at some length that Agreement No

9431 is tied to Agreement No 57004

For reasons which are best known to the Bureau members the in

stant agreement was carefully insulated from conference activity un

like the earlier tonnage ceiling agreement which had been filed as a

supplement Agreement No 9431 by its own terms does not purport
to be a modification to or an amendment of No 57004Moreover the

letter of transmittal accompanying Agreement No 9431 specifically
stated that it was separate from No 5700 Since this letter of trans

mittal is a required document under the Commission s regulations
Title 46 C F R 522 1 any representation made therein is entitled to

be given some weight in construing or explaining the agreement which

it accompanies particularly if there is ambigUity in the contract itself

Moreover since the tonnage ceiling agreement is a temporary ex

pedient it is not the type of agreement which is usually incorporated
in a permanent conference agreement We hold therefore that Agree
ment No 9431 is separate and distinct from Agreement No 57004

However even if No 9431 wereconsidered to be apart ofNo 57004

whether characterized as supplemental ancillary or any other termi

nology the voting rules of No 57004clearly require a unanimous
vote whenever a change in the arrangement is contemplated Since this

unanimous vote was lacking the result is the same
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The Bureau however argues thatunanimity is not required because

Agre inent No 9431 i ancillary or suppJemelltal y to the conference

Agreement No 57004 and that conference voting rules require only
it twothirds vote The only matters under Agreement No 57004

which could be done by two thirds vote were changes in rates and

ordinary internal housekeeping functions Whenever an anticom

petitive scheme other than ordinary ratemaking was contemplated
a change in the arrangement was called for and this required una

nimity by the clear and unequivocal terms of the agreement
Of course if Agreement No 9431 had been submitted as a supple

ment i e a change in the arrangement to Agreement No 57004
and if the voting rules under No 57004permitted a change in the ar

rangement by something less than a unanimous vote then a situation

similar to that presented in Docket 1095 might be before us Agreement
No 150 1 Trans Pacific Freight Oonference of Japan and Agree
ment No 3103 17 Japan Atlantic and GLdf Freight Oonfm ence de
cided March 24 1966 9 F M C 355

In our view it is immaterial whether No 9431 is considered to be

separate and distinct from No 57004 or an amendment or supple
ment thereto If it is sep arate then clearly it requires continuing
agreement on the part ofall whom it purports to bind This must be so

or it simply is not an agreement it is a disagreement
If on the other hand it is considered to be a part of No 57004 it

is nevertheless governed by thatagreement s unanimous vote provision
since it in rolves a basic change in the scope of the agreement

In either event unanimity is lacking If one fact is utterly beyond
dispute it is that States 1arine Lines is now opposed to the tonnage
ceiling agreement There is therefore no agreement before the Com
mission at this time upon which any action may be taken

Upon consideration of thebriefs and affidavitsof the parties and for

the reasons set forth in this report it is ordered that this proceeding be

and the same hereby is discontinued

By the Commission

Signed THOlIAS LISI

Secretary
10 F M C
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DOCKET No 65 1

MATSON NAVIGATION COMPANY REDUCED RATES ON FLOUR FROM

PACIFIC COAST PORTS To HAWAIl

Decided September 15 1966

Respondent in the carriage of flour from Pacific Coast port to Hawaii as a

common carrier found to be in competition with an unregulated barge line

carrying wheat inthe same trade

Respondent s reduced rate on flour found to be compensatory and justified as a

means of meeting barge line competition

NormanE Suthe J land Alan F Wohlstette1 and liru tin Sterenbuch
for petitioner Hawaiian Flour Mills Inc intervenerHawaiian l1anu
facturer s Association

A R Allen for intervener Portland Freight Traffic Association
Arthur S K Fong for intervener State of IIawaii
David F Anderson for responden t MatsonNavigation Co
Robert N Lowry for interveners General l1ills Inc and Fisher

Flouring Mills Co
Paul Stepner for the Pillsbury Co
H E Franklin Jr for Seattle Traffic Association Port of Seattle

and Seattle Chamber ofCommerce
James R Ounningha7n for vVashington Utihtries and Transportation

Commission

R Stanley Harsh and Donald J B1 unner Hearing Counsel

REPORT

By THE CoaunssION John Harllee Ohair7rlanj James V Day George
H Hearn and John S Patterson Oommissioners

This proceeding was instituted py us as a result of petitions filed by
Hawaiian Flour Mills Inc petitioner and Hawaiian Grain Corp l

Vlce Chairman Asbton C Barrett did not participate
1 Hawaiian Grain advised the ommissio nby letter dated Mar 24 1965 that it would not

fUftber partic pa 1 tl1 l ro edl pg
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protesting a reduction in rates on flour carried from Pacific Coast

povts to Hawaii by 1atson Navigation Co CMatson Petitioner also

sought a suspension of the rate reduction

By order ofJanuary 7 1965 we instituted an investigation to deter

mine whether the reduced rates were unjust unreasonable or otherwise
unlawful as alleged by petitioner 1atson wasnamed as respondent in
this proceeding We did not grant the requested suspension

Intervening on behalf of petitioner were Hawaiian l1anufacturers
Association Fred L Waldron Ltd 2 Portland Freight Traffic Asso
ciation and the State of Hawaii Intervening for respondent were the

State of Washington Utilities and Transportation Commission
Port of Seattle Seattle Traffic Association Seattle Chamber of Com

merce and he following mainland flour mills General Mills Inc
Fisher Flouring Mills Co Fisher and The PillSbury Co Pills

bury Hearing Counsel alsoparticipated
All interested parties have been heard and the proceeding is now

before us upon exceptions to the Initial Decision of Chief Examiner
Gus O Basham

FACTS

Historically mainland millers such as General Mills Fisher and

Pillsbury have been the sole suppliers of flour to the islands of
Hawaii These millers have for years shipped their finished flour

product to Hawaii via respondent Matson Navigation Co Matson

Recently a new source of flour for the island has been created by
the establishment of petitioner in Honolulu Petitioner receives wheat

transported in unregulated barges from Portland Oreg to Honolulu
and mills it into flour and mill feed for the Hawaiian market

where itcompetes withmainland millers

Petitioner organized in 1963 operates in close connection with
various other related corporate entities Pursuant to a 10 year con

tract petitioner purchases whatever wheat it needs for milling from
Hawaiian Grain in Honolulu Hawaiian Grain previously acquired
the wheat from Kerr Grain in Portland Oreg and has it shipped
to Honolulu via Hawaiian Tug Barge an unregulated carrier 3

Hawaiian Grain stows the wheat in its elevators in Honolulu which
are located adjacent to the mill which petitioner uses in its flour

milling operation The mill is not owned by petitioner but is leased
to it by Oahu Railway Terminal Warehousing Co 4 pursuant to

II Waldron did not appear at the hearing
8 Petitioner and Kerr Grain are both owned by Thomas Kerr

Dillingham Corp is the owner of Hawaiian Tug Barge Oahu Railway and 40 percent
of Hawal1an Grain Carnation Co owns 60 percent of Hawaiian Grain

10 F M C



REDUCED RATES ON FLOUR PACIFIC COAST PORTS TO HAWAII 147

a 20 year loose The total cost of construction of the mill together
with the waterfront land on which it is located was 1 500 000

Petitioner Hawaiian Mills commenced operation on August 27

1964 of this new modern mill which has the capacity for supplying
all of the Hawaiian flour market It has a favored location by virtue

or being in close proximIty to deep water to its grain supply and

tQ its purchaser of mill feed It has a specially designed trailer

equipped to load and discharge flour pneumatically which it uses to

transport flour to bakeries It produces only bakery flour now but

has not ruled out the possibility of producing family flour Its cus

tomers enjoy the advantages of having deliveries on a 24 hour basis
without having to carry large inventories Petitioner employs 16

people with an annual payroll of 87 000

Petitioner s competitors from the mainland Fisher Pillsblry and

General Mills have served Hawaii since the early 1900 s These main

land millers have seen their business in Hawaii decrease since the

institution of petitioner s business there Because of this loss of busi

ness and fear of further loss the mainland millers sought to have

1atson decrease its rates on flour to Hawaii latson s rate prior to

the reduction was 516 per container or 22 43 per ton of flour

The first request for a rate reduction was made by General Mills

in September 1963 when it first learned of the proposed establish
ment of petitioner s business General Mills had concluded that peti
tioner would have a cost advantage ranging from 45 cents to 91

cents a hundred pounds of flour This was hased on an estimated

rate on wheat or 10 69 per long ton which in turn was the equiva
lent of the going common carrier rate on barley in bulk Therefore
General 1ills requested a conta iner rate of 15 per ton which was

denied by respondent as hased upon speculative competition
Upon the opening of petitioner s business August 1964 General

Mills learned that petitioner was quoting prices 40 to 50 cents per

100 pounds less than General11ills prices to the retail bakery trad

Fisher encountered similar price competition in its sales to local

fawaiian bakeries In August an September 1964 Fisher booked

only 25 per cent of the volumeit normally expected Fisher s customers

stated that Fisher s prices were too high As a result both main

land mills in October 1964 renewed their request to Matson for a

rate of 15 per ton They presented to Matson in early November

1964 a study showing the estimated cost of wheat transportation
to be 10 62 per ton consisting of a barge rate of 8 per ton and

accessorial charges of 2 62 per ton
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Matson then decided to reduce the rate per container from 516
to 398 resulting in an equivalent rate of 17 31 per ton or a reduc
tion of 26 cents per 100 pounds The flour shippers were not satis
fied with that rate but stated that they could live with it Matson

emphasizes that it reduced the flour rate to give its flour shippers
rates which would preclude them from being forced completely out
of the Hawaiian market solely because of the differential then ex

isting between the unregulated barge charges for carrying wheat and

respondent s flour rates Matson disavowed any intention to put the
new mill out ofbusiness or to equalize other competitive factors such
as a possible difference in the cost of producing flour in HonoJulu
and on the mainland economic factors unrelated to transportation
or geographical disadvantage

Matson transported 19 898 short tons of flour from Pacific Coast
ports to Hawaii in 1964 17 337 tons from the Bacific Northwest It
estimated that in 1965 it will have retained only about 61 per cent
12 300short tons of its total 1964 movement

DISCUSSION

The Exa miner recommended that the Commission find the reduced
rate to be lawful He found it would not be unduly preferential or

prejudicial to any shipper and that it was not an unreasonable rate
He found the rate to be reasonable though not recovering fully dis
tributed costs inasmuch as the reduction was necessitated by carrier

competition The Examiner also found the reduced rate to be com

pensatory andnot contrary to the public interest

Before reaching a discussion of the issues raised on exceptions
we wish to comment on certain aspects of the Examiner s decision
to which no exception was taken

The Examiner found no undue preference or prejudice in viola
tion of section 16 First of the Act Since we agree with this con

clusionno discussion is here necessary
There has been much discussion throughout this proceeding con

cerning what cost amounts need be recovered to enable the rate to be
classified as reasonable There was also much discllssion about the

reliability of the cost studies submitted by the two principal parties
and whether either cost study would support their desired conclusion
of reasonableness or unreasonableness of the rate

We endorse the Examiner s findings concerning these problems The
Examiner first recognized that rates need not in every case recover

fully distributed costs to be reasonable This Ommission has previ
ously held that a carrier may establish rates below fully distributed
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costs if special circumstances exist to justify them InlJestigation of In
creased Rates on Sugar Gulf Puerto Rico Trade 7 F MC 404 414

1962 Aleutian Marine Transport CO Rates Between Seattle and
Ports in Alaska 7 F MC 592 596 1963 Matson admitted its rates
did not recover full costs but argued that special circumstances car

rier competition justified thelower rwtes
The Examiner then concluded that Matson s cost studies were based

on proper considerations and that they were acceptable Matson s

studies showed that in 1964 its reduced rate on flour returned a net to

vessel 5 contribution of 78 59 per container and thaJt estimates for
1965 predicted an even higher return for that year On the basis ofthis
return the Examiner determined the rates to be compensatory Since
no exception has been taken to any of these conclusions it is not neces

sary to discuss them in any further detail

Exceptions to the Examiner s decision filed by petitioner the State
01 Hawaii and Hearing Counsel raise the following issues for our

consideration
1 Whether the Examiner erred in finding the rtllte reduction to

be necessitatedbycarrier competition
2 1Vhether the Examiner properly treated the question of

whether the rate reduction was necessary to enable the main
land mills to compete with petitioner in Hawaii

3 Vhether Matson s rate reduction unfairly distorts the existing
r te structures thereby resulting in unfair discrimination

among shi ppern
4 Whether the Examiner gave proper consideration to the public

interest aspects involved
We first consider whether the Examiner erred in finding the rate

reduction to be necessitated by carrier competition
Matson sought to establish justification for its r8ltes which it ad

mitted recovered less than fully distributed costs Matson argued that
Hawaiian Tug Barge the unregulated carrier employed by peti
tioner for the transportation of wheat supplied meaningful competi
tion so as to furnish justification for a reduced rate The Examiner
found such competition existed and that it was sufficient justification
for rates recovering less than full costs

Petitioner and Hawaii both except to the finding that Iatson is
in competition with the unregulated carrier The substance of their

position is that as a matter of law l1atson in the carriage of flour

cannot be competitive with Hawaiian Barge carrying wheat because

II A net to vessel rateof return recovers for the carrier all costs of handling the specIfic
traffic and tn addftlon contributes toward vessel and overhead expense
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they are not competing for the carriage of the same traffic of the same

shipper Petitioner cites Board of Trade of Ohattanooga v East Tenn
Va Ga R O 5 IC C 546 1892 to support its theory that there can

be no actual competition between carriers unless one line could and
would perform the service alone if the other did not undertake it This
case however is not at all in point Itinvolved a proceeding under sec

tion 4 of the Interstate Commerce Act which prohibits railroads from

assessing greater charges for transportation foJa shorter than for a

longer distance over the same line or route Relief from this provision
may be granted if the lower rate on the longer route is justified to meet
water competition The ICe merely held that in the proceeding before
it no water competition in fact existed rt o justify a lower rate The
Commission determined no water competition existed because none of
the goods involved would reach the destination by water if the rail
road withdrew from the business and no competition can be said
to exist unless one line would perform the service alone if the other
did not do it The case involved no question of different carriers trans

porting different typesofcommodities

Pet tioner further argues that because rates on raw materials are

not comparable with the usually higher raJtes on the finished products
manufactured therefrom there can be no competitive relationship
between them tVe recognize that such a differential in rates exists be
tween raw materials and the finished product but we see no reason why
this means the two commodities cannot be competitive The Examiner
cited two cases in which the ICC recognized such a competitive rela

tionship between wheat and flour 6 and between coal and fuel oi11

This Commission has recognized a competitive relationship between

logs and products therefrom 8

We agree with the Examiner that a competitive relationship can

xist other than between carriers competing for carriage of the same

product Such a situation exists here As Hearing Counsel suggested
what we have here are two competing systems involving supply of

grain milling transportation and the sale of flour that flour and

grain are competing products in this scheme and that transportation
rates and charges on one by whatever type of ocean carrier directly
and vitally affect the other

The fact that the competitive relationship between Matson and
Hawaiian Barge is the outgrowth of a more direct competitive re

lationship between the local Hawaiian mill and the mainland mills for

8 Grain and Grain Product8 205 IC C 301 345 1934
T Fine Goal to Plymouth 280 IC C 745 1951
8 Nickey Bro8 Inc v A880ciated Steam8hip Line8 5 F M 467 1958
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the sale of flour does not as peti tioner suggests detract from the fact
that Matson is competing with Hawaiian Barge

Ve conclude that the existence of carrier competition is con

vincingly established and its existence serves as sufficient justification
for Matson s reduced rates which return less than fully distributed
costs

Ve turn then to a consideration of the Examiner s treatment of the

question of whether Matson s rate reduction was necessary to enable
the mainland mills to compete with petitioner for the sale of flour in
Hawaii

Petitioner suggests that since l atson s rate reduction was allegedly
instituted to enable its shippers mainland mills to compete in Hawaii
with petitioner Matson is required to show that the reduction was

necessary to achieve that goal Peti tioner maintalns that Matson has
failed to make this showing that the Examiner er ed in concluding
that it had been shown and that the Examiner improperly curtailed
petitioner s attempt to show the opposite

The record is clear thatthe mainland millswere losing their business
in Hawaii to petitioner and that a reduction in their price of flour
wasnecessary to enable them to compete there

The Examiner found

Prior to seeking a rate reduction the second time General MillsbeCame aware

of substantially lower price quotations by complainant petitioner than its own

Fisher had the same experience losing 75 percent of its contract business during
the first months of complainant s petitioner s operation It appears 1ilat

Fisher has lostpractically all of its Hawaiian trade General Mills stands to lose
only about 25 percent of its 196465 volume due to the fact that complainant
petitioner has not entered the family flour market or the Neigbbor Islands

market At the time of bearing in May June 1965 complainant petitioner bad

captured 48 percent of the market Respondent expects to lose about 40 percent
of its 1964 movement

So it is cle r that if the mainland mills are to retain a meaningful
market in Hawaii it is necessary for them to lower their price of flour
there

The substance of petitioner s argument however is that the main
land millsshould have met their competition in Hawaii by decreasing
their own profit on the sale of flour instead of by asking Matson to
lower its transportation rates applicable to the carriage of flour and
had they done this Matson s reduction would not be necessary to enable
themills to competewith petitioner

Petitioner says that it wasprecluded by the Examiner from develop
ing facts in the record which would show that the mainland mills could
have met the competition by lowering its profit margin The Examiner
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barred inquiry by counsel for the petitioner into the production costs

and the profit and loss position of the mainland millers The Exam
iner s decision in this respect was based partly upon the practical diffi
culties and delays inherent in taking a cost accounting excursion

through the books but wasbased primarily on the Examiner s conclu
sion that there is no requirement that cost of production or profit
margin of shippers must be revealed to show a compelling necessity
for a carrier s rate reduction below fully distributed costs

We do not feel that the Examiner improperly barred the above
mentioned line of inquiry since we agree with the Examiner that the
important criteria to be considered here are the transportation consid

erations and notwhether the mainland mills could compete by reducing
their own profits

The ICe in State of Alabama v New Yark Oentral 235 IC C 255
320 321 1939 quoted from an earlier case Ootton Woolen and

Knitting Factory Products 211 IC C 692 786 1935 as follows

But the relation of such conditions costs of production whatever they may

be to transportation rates is remote Thesefactors arepart of the industrial

problems as distinguished from the strictly transportation problem with which

we deal and their value in the consideration of the lawfulness of competitive
rates is doubtful When left for determination by this Commission the

decision must be govmned by the circumstances and conditions directlly or

indirectly having to do with tne tranSp01 ta tion of the commodity Emphasis
supplied

This Commission has consistently refused to permit the profit
ability of a shipper s business to determine the reasonableness of a

carrier s rates 9 The reason given for this rule is that ocean rates are

but a single factor affecting profitability which is also affected by a

narrowing market increased cost of production over production and

many other considerations 10

The true measure ofpetitioner s advantage then lies in its lower cost

of transportation of flour in the form of wheat compared with the
mainland mills cost of transporting flour in finished form under Mat
son s rates Prior to the rate reduction petitioner enjoyed a favorable

transportation cost advantage of 1448 per ton and after thereduction
it still retained an advantage of 9 36 per ton ll

Inview of these differentialsand in view of the fact thatthe evidence
shows that mainland mills cannot compete with petitioner at this

9 Intercoastal Oancellations and Restriction8 2 U S M C 397 400 1940 Wool Rates to

Atlantic Ports 2 US M C 337 341 1940 Eastbound Intercoastal Lumber 1 US M C
608 623 1936 Alaskan Rate Investigation 1 U S S B I 7 1919

10 Eastbound Intercoa8tal Lumber supra
1l Petitioner paid a rate of 7 95 per ton on wheat compar to Matson s rateof 22 43

and 17 31 per ton of dour before and after the rednction
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higher differential and that they will have trouble continuing even

their present level of flour shipments at the reduced differential we

cannot find that Matson s rate reduction was unnecessary
We conclude that Matson s rate reduction was necessary to enable

the mainland millers to compete in Hawaii with petitioner and that

such necessity was created by the transportabion cost advantage which

petitioner held by virbue of the low rates of the unregulated carrier at

which petitioner wasable to transport wheat to Hawaii
The third issue raised by exceptions is whether 1atson s rate reduc

tion unfairly distorts the exisbing rate structures thereby resulting in

unfair discrimination among shippers
This issue is raised by exception of the State of Hawaii and the

essence of their argument is that by allowing large shippers such as

the mainland mills selective rate reductions which return less than full

costs without affording similar reductions to smaller shippers of

other commodities Matson places an undue burden on the shippers of

the other commodities to cover costs of carriage Such lack ofprecision
in ratemaking and allocation of costs to specific classifications results

in undue discrimination among shippers according to the argument
of the State ofHawaii

This argument however is not valid in view of our conclusion that

Matson s reduced rate does in fact return a net to vessel contribution

of 78 59 per container This means that although the shipments of

flour did not return fully distributed costs they do retunl a sufficient

amount to cover the extra expenses incurred as a result of the part icu

lar flour shipment and they also contribute an additional 78 5V per
container toward administrative and vessel expense Inother words if

Matson did not carry these flour shipments a likely result if no rate

reduction is effected the shippers of other commodities would have

to bear an even larger burden in enabling Matson to meet its adminis
tr tive and vessel expenses

In view of this it cannot be said that the rate reductions distort the

rate structure in such a way as to result in discrimination among

shippers
Finally we will determine whether the Examiner gave proper con

sideration to the public interest aspects of the rate reduction
The State of Hawaii and petitioner both state that the Examiner

failed to properly consider whether the rate reduction wascontrary to

the public interest

There can be no question that the Examiner did consider the public
interest The only question is whether he gave proper consideration to

the proper aspects of the public interest
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The Examiner in determining whether the reduction is contrary to

public interest would restrict himself to a consideration of transporta
tion conditions and the effect the reduction might have thereon Hear

ing Counsel endorses this position and we accept it as sound

Eachof the parties to this proceeding advanced its theory as to what
a consideration of the public interest should entail and as to why this

reductionis not compatible with suchconsider lttions

In the final analysis each Of the public interest factors urged by the
parties except one urged by the State of Hawaii discussed infra
involves transpo11tation considerations and need be considered herein
to determine if the rate reduction is reasonruble

Petitioner and the State of Hruwaii fear that if NIatson prevails in

the ratemaking theory here advanced Matson will be able to prevent
the entry of any new water carrier in the trade This conclusion is

based on lthe assl1mption that approval of the rate reduction involved

here would amount to a condonation by this Commission of arbitrary
rate reductions below compensatory levels and that Matson could in

the future employ such reductions to keep new carriers from compet
ing in the trade In view ofour earlier determinrutions that the reduc

tion here is compelled by competition and that it returns 3n amount
in excess of out of pocket costs such an assumption is unwarrantecl

and the fears expressed by Harwaii and petitioner in this regard are

unfounded

Petitioner and the State of Hawaii also feel that this rate reduction

will result in an unreasonable rate structure in Hawaii in which one

commodity will be subsidized by another

The effect of a rate reduction on other commodities and the over all

rate structure is important to a consideration of the public interest

However we demonstrated earlier how this reduction since it returns

a net to vessel contribution does not distort the rate structure in such

a way as to place an undue burden on one commodity or one shipper
We do not deny that Matson s rate reduction on flour affects its rates

an other commodities Every change in one rate causes a change in

relationships or differentials with other commodity rates At times

the public interest may require a change in rates because of their

adverse effect on other rates on essential commodities This Commis
sion in fact has determined in a particular case that the public interest

required that rates on a certain commodity be increased to return more

than full costs in order that such rates might subsidize rates on basic

foodstuff commodities which weresorely needed in Puerta Rico 12

U See Reduced Rates on Automobiles North Atlantic Porta to Puerto Rico FMC Docket

No 1145 and 1167 dated Feb 4 1965 Reduoed Rates on MacMnery and Tractors At

lantic Ports to Ptlerto Rico FMC Docket No 1187 and 11l87 1 9 F M C 465
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A third public interest factot urged by petitioner and the State of

Hawaii is that if Matson prevails in allowing a specific commodity
rate reduction at the request ofa large shipper large influential ship
pers will always be able to gain similar concessions at the expense of

smaller shippers
We cannot assume that Matsonwill make indiscriminate rate reduc

tions to please large shippers in view of Matson s treatment of the

shipper s request here Matson s traffic department would not even

discuss rate reductions with the mainland mills until the new mill and

barge were in operation and then Matson gave theshippers only a rate

of 17 30 per ton instead of the requested 15 per ton rate and then

only when it wasapparent they would lose cargo
This argument also overlooks the fact that the reduced rate is justi

fied because it returns an amount in excess of out of pocket costs and

because as the Examiner found if the reduction was not effected it is

probable thatMatson would losemost of its flour traffic

We now turn to the final public interest consideration urged by
the State of Hawaii one that does not involve a transportation
consideration

Hawaii contends that the rate reduction will effectively deter the

establishment ofnew industry in the State ofHawaii This conclusion

is based on the testimony of the Executive Vice President of the

Hawaiian Manufacturers Association who feels that if the spot rate

reduction made here by Matson is approved Matson will be able to

control industry expansion in Hawaii in the future by making similar

spot rate reductions on whatever commodities a new industry is seek

ing to market there This witness related an instance where a manu

facturer refused to locate a new industry in Hawaii because ofMatson s

rate policy as to flour

We need only say that this manufacturer s fears cannot be based on

petitioner s experience in Hawaii with Matson since petitioner in

spite of Matson s reduction has not lost its competitive position in

Hawaii In fact the President of the petitioner testified that his com

pany will continue to make inroads into the market of the mainland

mills even at the reduced flour rate

In view of our determination that the record will not support a

conclusion that Matson s reduced rate will prevent the entrance ofnew

industry in the State of Hawaii petitioner and Hawaii are in no

way prejudiced by limiting the public interest consideration 10

transportation factors
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CONCLUSION

Itis found and concluded that Matson s reduced rate on flour does

not result in undue preference or prejudice to any shipper that it is

necessitated by unregulated carrier competition is compensatory does

not disturb the existing rate structure is not contrary to the public
interest and therefore is not an unreasonable rate within the meaning
of the provisions of the Shipping Act 1916 or the Intercoastal

ShippingAct 1933

This proceeding is hereby discontinued

By the Commission

Sib11ed THOMAS LISI

Secretary
10 F M C
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SPECIAL DOCKET No 399

JAVA PACIFIC RATE AGREEMENT

1

NUMEROUS SHIPPERS IN THE TRADE FROM INDONESIA

DecidedSeptember O 1966

Application for leaveto waive collection of undercharges denied

REPORT

By THE COMMISSION John Harllee Ohairman Ashton C Barrett

Vice Ohairman George H Hearn Oorrvmissioner

Java Pacific Rate Agreement the Conference an inbound confer

ence with office and principal place ofbusiness at Djakarta Indonesia

applied on behalf of its memhers for permission pnrsuant to Hule 6 b

of the Commission s Rules of Practice and Procedure 46 CFR 502 92

towaive collection ofundercharges representing the difference between

rates on filewith the Commission and lesser rates charged uniformly to

all shippers during certain periods in 1964 The numerous shippers
are the persons from whom undercharges would otherwise be collected

and are nominal respondents in this proceeding The application was

verified before a United States Vice Oonsul in Djakarta
An initial decision was issued by Examiner Walter T Southworth

denying the application for leave to waive collection of undercharges
as inappropriate but finding that undercharges were properly collec

tible No exceptions or replies to exceptions to this decision were filed

and no oral argument was heard

FACTS

1 On November 2 1963 theConference published from its Dj akarta

office and transmitted to the Commission a one page circular to ship

pers No 13 announcing a general increase of 10 percent to become
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effective February 1 1964 The circular stated that in due course amend
ments to the freight tariff showing the new rates would be issued to

tariff holders and exporters ltot possessing a tariff might obtain further

details from the Secretariate

2 On November 14 1963 a copy of this circular was received and
placed on file by the Commission

3 On December 20 1963 the Commission originally received and

placed on file Conference Addendum No 89 to Freight Tariff No 10

issued as of December 1 1963 and effective February 1 1964 setting
forth in detail the rate increase 1

4 On February 1 1964 the increased rates were put into effect

pursuant to the circular to shippers
5 On March 10 1964 the Director of the Bureau of Foreign

Regulation addressed a letter to the Conference as follows

Gentlemen
Reference is made to circular to Shippers No 13 dated November 2 1963

relating to a 10 general increase in tariff rates and to the filing of revised

pages reflecting the increased rates effeetive February 1 1964 in your currently
effective Freight Tariff No 10

In view of the fact that this tariff provides both contract and non contract

rates in accordance with Agreement No 191 it is thought advisable to inform

you of the position adopted by the Commission with respect to changes in rates

involving a dual rate contract system as reflected in your tariff so that such

changes may be made in accordance with the provisions of Section 14 b 2

and the tariff filing requirements of Section 18 b Shipping Act 1916
Section 14 b 2 reads as follows

provides that whenever a tariff rate for the carriage of goods
under the contract becomes effective insofar as it is under the

control of the carrier or conference of carriers it shall not be J

increased before a reasonable period but inno case less than ninety
days

In accordance with the cited Section of the Act none of the contract rates

subjected to the increase effective as of February 1 1964 may be further

increased prior to the expiration of tJ1e 90 day period or prior to May 1 1964
Since the spread between contract and non contract rates may not exceed

15 of the non contract rates nor be altered without the approval of this

Commission as required by Section 14 b any change in contract rates must

also be reflected in the corresponding non contract rates Howev r an increase

in contract and non contract rates may become effective if the previously
effective lower rate has been in effect for the required 90 days and providing
an appropriate revision to the tariff is received by the Commission at least 30

days inadvance of the effective date of the increase inrates in accordance with

the requirements of Section 18 b Section 14 b does not preclude reductions

in contract and noil contract rates at any time providing an appropriate

1 Final filing of the addendum was accomplished Februar 13 1964
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amendment to the tariff is received by theCommission on or prior to the effective

date of such reduction in accordance with the requirements of Section 18 b

It is noted that on occasion your conference files certain emergency contract

rates which are reductions from the rates contained in the tariff but these

emergency rates are filed for a limited period of time generally less than the

required period of ninety days Upon expiration of such emergency rates the

rates would then revert to the higher tariff rate In such instances these emer

gency rates must remain in effect for the minimum period of 90 days otherwise

they would contravene the requirements of Section 14 b 2 In other words

temporary special or emergency rates which are lower than the standard tariff

rates areconsidered to be the rates lawfully in effect and applicable to shippers
and such rates must remain in effect for a period of least 90 days before they

may be increased lurther reductions of such emergency contract and non contract

rates may become effective upon the proper filing of a tariff revision as pointed
outabove

We trust that the foregoing information will assist your conference in

snbmittinp tariff matter in accordance with the statutory reouirements

6 The Conference construed the foregoing letter to mean that 90

days prior notice to the Comnlission was required before its rate in

crease could become effective and that its circular and Addendum No

89 had been rejected as not submitted in accordance with statutory

requirements The Conference therefore published and transmitted to

the Commission for filing
1 Circular to Shippers No 16 dated April 15 1964 which

referred to Circular No 13 and stated that the general increase

contained therein would become effective as per August 1 1964

instead of February 1 1964

2 Agents Circular No 173 which was to the same effect

and

3 Addendum No 93 to the tariff which stated that it was

issued in lieu of Addendum No 89 rejected by the Commission
Addendum No 93 showed the issue date of May 1 1964 and effec

tivedate ofAugust 1 1964
7 On April 23 1964 the aforementioned three documents were re

ceived by and placed on file with the Commission
8 On June 8 1964 the Director Bureau of Foreign Regulation

returned Addendum No 93 and addressed a letter to the Conference
stating that the rates reflected in Circular No 13 and Addendum No

89 were the lawful rates effective February 1 1964 and are the only
rates which could thereafter be assessed except as may have

been altered by subsequent revisions to the tariff consistent with

Section 18 b Shipping Act 1916 The letter further sta ted that the

Bureau s former letter was intended merely as a means of informing
you of theposition of this Comm ission with respect to the requirements
of Section 14 b 2 Shipping Act 1916 as it appeared to relate to
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the general increase and should not have been construed as a

rejection of the rates involved in Circular No 89 Full particulars were

requested with respect to the rates assessed by the member lines since

February 1 1964

9 In the meantime the Conference had reverted to the rates in
effect prior to February 1 1964 which it maintained through July 31
1964 2 The member lines had made adjustments in rates applied to ship
ments made between February 1 1964 and April 15 1964 so that all
relevant shipments made during that period were made under rates
which had been in effect prior to February 1 1964

10 On July 21 1964 the Conference refiled Addendum No 93 The
Commission did not return this addendum but notified the Conference
that it could not accept it and that the rates effective February 1 1964
were still in effect

11 On July 29 1964 the Conference wrote the Commission request
ing a dispensation to apply the increased rates effective August 1
1964

12 On September 3 1964 the Commission notified the Conference
that the increased rates were in effect and had been in effect since Feb

ruary 1 1964 and notified the Conference of the procedure for appli
cation for waiver of collection of undercharges

13 On September 9 1964 such application was filed with the

Commission

THE INITIAL DECISION

The Examiner treated the question ofwhat rates wereon file with the

Commission and duly published and in effect between February 1
1964 and July 31 1964 as the sole issue in this proceeding Hence he
treated Mueller v Peralta Shipping Oorp 8 F MC 361 1965 and
other cases dealing with circumstances under which collection of un

clerchargeson rates in effect at thertime might bewaived as inapplicable
The Examiner concluded that the publication and filing of the new

rates contained in Circular No 13 was treated by the Commission as

a sufficient filing ofa new tariff in compliance with section 18 b 2
and that Circular No 16 and Addendum No 93 were sufficient as evi
denced by the Bureau s conduct to constitute an amendment to the
Conference tariff in conformity with section 18 b 2 insofar as it
effected a reduction in existing rates from the date of filing to August 1
The adjustments against the rates paid orcharged for shipments made
between February 1 and April 15 the Examiner concluded were made

pursuant to tariffs published and filed when the adjustments were

2 This reversion was made pursuant to Circular No 16 and Agents Circular No 173
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made These tariffs were unlawful insofar as their retroactive dates

were concerned and the adjustments therefore constituted unlawful
rebates under section 18 b 3 The rates contained in them were

nevertheless he concluded the applicable rates because they were the
only filed rates citing Ohicago M St P P R 00 v Alouette Peat
Products 253 F 2d 449 1957 Moreover heasserted a shipper cannot
be required to pay a rate higher than the filed rate even though the filed
rate is unlawful because improperly filed Therefore the Examiner
concluded that no sums could be collected on account of freight ship
ments made during the period February 1 1964 through July 31 1964
in excess of amounts based upon the rates in effect imnlediately prior
to February 1 anddenied the application for leave to waive collection of

undercharges as inappropriate
DISCUSSION AND CONCLUSIONS

The original filing of the increased rates was accomplished either on

November 14 1963 the date of receipt of Circular No 13 by the Com
mission or December 20 1963 the original date of receipt by the Com
mission ofAddendum No 89 to Freight Tariff No 10 It is unnecessary
for us to determine which of the above dates to consider for this pur
pose Either of them fulfills the requirements of 18 b that rate in
creases in the foreign commerce of the United States not be effe tive

until the passage of 30 days from the dates of publication and filing
In addition both documents plainly indicated the changes proposed
to be made in the tariff then in force and the time when the rate in
creases were to become effective 3

The rates filed through Circular No 13 and Addendum No 89 thus
were the rates specified in the tariff on file with the Commission and

duly published and in effect as of February 1 1964 4

They were ac

a Section 18 b 2 provides
No change shall be made In rates charges classifications rules or regulations which

results in an increase in cost to the Shipper nor shall any new or initial rate of any
common carrier b water in foreign commerce or conference of such carriers be Instituted

except b the publication and filing as aforesaid of a new tariff or tariffwhich shall
become effective not earlier than thlrtr 8 s after the date of publica tion and tiling thereof
with the Commission and each such tariff or tariffs shall plaloly show the changes
proposed to he made In tllf ta rlll or tarills then In force and the tiJlle when the rates
charges classifications rules or re ulatlons as changed are to bccome etfecth e Provided
however That the Commission may in its discretion and for good cause allow such
chnnges nnd such new or Initial rates to become effective UpOIl Ii s than the period of

thirty days herein I edfied Any change in the rates charges or classifications rules or

re ula tlons which ri 1I1ts In a If crcased cost to the sh ippcr may become effelt ve upon
the publication and tiling with the Commission The term tariff as used In this paragraph
shnll include any amendment supplement or reissue

4 It Is unnece sary for us to determine whether or not the rate filings involved in this
proceeding would have complied with our regulatlons published pu rsuant to section 18 b

4 governing filing of tariffs by common carriers in our foreign commerce 46 CPR 536
as such regula tions did not become effective untll July 1 1965

10 F M C
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cordingly the rates which were required by the statute to be charged
and collected by the Conference as of that date 5

Similarly the same rate increases when contained in Circular No

16 and 173 and Addendum No 93 which were received by the Commis

sion on April 23 1964 became the lawful rates as of August 1 1964

the effective date named in these publications having been published
and on file with the Commission for more than 30 days prior to that

date

The problem arises with respect to the effect of the filings of April
23 1964 upon the rates then in effect The attempted result of these

documents was to cancel the earlier filings reinstate the rates on file

and in effect prior to February 1 1964 and postpone the rate increase

untilAugust 1 1964

The filings never legally accomplished this result They were effec

tive insofar as they attempted to become the filed rates as ofApril 23

1964 the date of their receipt by the Commission They were without

effect insofar as they altered the rate to be charged and collected with

respect to the pedod from February 1 1964 to April 23 1964 Although
the Examiner correctly cites Ohicago M St P P R 00 v Alouette

Peat Products 253 F 2d 449 as supporting the proposition that il

legally filed rates are nevertheless the applicable rates simply because

they are the filed rates we are aware of no case in which retroactive

rates wereheld to be the applicable rates The Alouette case involved

increased rates which were published on 5 days notice rather than the

30 days notice required by the Interstate Commerce Act G That Act

like the Shipping Act 1916 allows carriers to obtain permission to ef

fectuate rate increases upon less than 30 days notice if certain statu

tory requirements are met No provision is made however in either the

Interstate Commerce Act or our own statute for the effectiveness of

fi Section 1 8 11 3 provides
No common tarrier by water in forei n cOlllmerce 01 conference of such carriers shall

charge or demand 0 collect or receive a greater or Ie or different compensation for the

tranRportation of property 01 fOl any crvice in connection therewith than the rates

and charges which are specified in its tariffs on file with the Commission and duly pub

lished and in eiTect at the time nor shall any such carrier rebate refund or remit in

any manner or by any device any portion of the ate or charges so speci1e l nor extend

or deny to any person any privilege 0 facility except in accordance with such tariffs
6 Section of the In tel sta te Commerl Act pl ovi s ill pel tinent pa rt

3 No change shall be made in tile rates fare alltl l har eor oint rates fares and

charges which have been filed and publihed by any common ealTier in compJiance with

the requirements of this section except fter thirty da s notice to the Commission and

to the public published as aforesaid P ol idccl That the commission may in its

discretion and for good cause shown allow changes lIpon less than the notice herein

speCified
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retroactive rates In fact section 18 b 2 clearly nullifies the retro

active application of rates by requiring that increased rates shall

become effective not earlier than thirty days after the date of publica
tion and filing thereof with the Commission and any c1mngc
in the rates which results in a decreased cost to the shipper may be

effective upon the publication and filing with the Commission Em

phasis supplied iVe will not extend the proposition of the Alouette

case 8upra to cover retroact ive changes in rates for in our view such

an extension would circumvent the clear meaning of section 18 b

Therefore the increased rates remained in effect until April 23 1964

The refunds made to shippers for the period between February 1

1964 and April 23 1964 were thus refunds of a portion of the rates

duly published and in effect during this period within the meaning
of and contrary to section 18 b IIowever because the illegal
lnanner of filing was the result at least in part of the adions of the

Commission as reasonably i fnot accurately interpreted by the Con
ference the Commission will not seek penalties from respondent for

the refunds made under the erroneous filing
The application for leave to waive collection of undercharges is

denied

CO MI IISSIONER JAMES V DAY CONCURRING

In this case the Conference refunded part of its charges to shippers
in reliance upon the validity of a change in its tariff which it had filed

with the Commjssion Then the Government whose prior position re

garding the Conference s tariff was misleading to the Conference de

dared the tariff change inval ieI Thus faced with the impractieal task

ofhaving to persuade its shippers that they should pay a higher rate

after all and that they must return the refunds the Conference has

sought our permission to waive recapture of the refunds

The majority deny the relief the ConferCllCe has sought They affirm

that the tariff change was invalid and the original higher rates should

have been charged
However they also state that they will not seef penalties from the

Conference for the refunds made

Administrative discretion may be exercised to achieve an equit able

result Cf Muellerv Peralta 8 F 1 C 361 dissent Tank Oarl Jo rp
v Terrminal 00 308 U S 422 432 The majority decision would ac

complish this No further determination on my part is necessary I

thus concur in denying the application
10 F M C
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COMMISSIONER JOHN S PATTERSON DISSENTING

In the absence of exceptions the decision of the Examiner should
become the decision of the Commission and his findings that no under

charges are collectible on the facts shown should be sustained

By the Commission

Signed THOMAS LISI

Secretary
10 F M C
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DOCKET No 66 52

IN THE MATTER OF THE PETITION OF NEW YORK FREIGHT BUREU

HONG KONG FOR A DECLARATORY ORDER

Decided October 3 1966

Where conference voting rules require unanimity whenever a change in the basic

conference agreement is contemplated and where one of the original parties
to such an amended conference agreement filed for approval under section 15
of the Shipping Act 1916 withdraws from such agreement prior to the

Commission s approval thereof the effect of such withdrawal is to remove

the document so filed from the Commission s consideration

Approval accorded by the Commission to an amended conference agreement filed

pursuant to section 15 is void ab initio where one of the parties thereto had

withdrawn from such agreement prior to approval

Oharles F Warren and John P Meade for New York Freight
Bureau Hong ICong

George F GallaJnd and Amy Scupi for States Marine Lines

REPORT

By l HE Co IMISSION John Harllee Ohairman Ashton C Barrett

Vice Ohairman James V Day George H Hearn Oommis

sioners

This matter comes before us on petition of the New York Freight
Bureau Hong Kong for a declaratory order pursuant to section 5 d

of the Administrative Procedure Act 5 U S C section 1004 d and

rule 5 h of the Commission s Rules of Practice and Procedure 46

C F R 502 69
THE CONTROVERSY INVOLVED

The New York Freight Bureau Hong Kong hereafter called

the Bureau serves the inbound trade between lIong ICong and U S
Atlantic and Gulf ports It has been in existence since 1924 and since
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1937 has operated under approved Agreement 5700 Until 1964 this

agreement remained substantially unchanged such changes as were

made dealt with the rotation of the Chairmanship and minor changes
in the geographic scope of the greement etc The modification

approved on July 29 1960 was designated Agreement No 57004
As a result of the 1961 amendments to section 15 of the Shipping

Act Act of October 3 1961 Public Law 87 346 section 2 75 Stat

763 and our General Orders 7 and 9 conference agreements were

required to contain reasonable provisions for the admission with

drawal and expulsion of members and an adequate system of self

policing The Bureau submitted two agreements to accomplish this

purpose Agreement No 57006 filed on February 10 1964 provided
for a system ofself policing which generally conlplied with the require
ments of section 15 and General Order 7 Agreement No 57007 filed

on June 17 1964 contained amendments designed to bring their agree

mentwithin the requirements ofGeneral Order 9

These agreements were never approved because after analysis of

them the staff suggested to counsel for the Bureau that certain clari

fying and conforming changes be made and that the two agreements
be consolidated in one In response to these suggestions counsel for

the Bureau withdrew Agreements 5700 6 and 5700 7 and filed a third

agreement designated 5700 8 which contained the changes suggested
by the ftaff and repeated the remaining provisions of 57006 and

57007 We issued an order of conditional approval of this latter

agreement in which the Bureau members were given 60 days within

which to accept the modifications Additional time for acceptance
wassought by theBureau and granted by us The OrderofConditional

Approval as extended was due to expire on May 2 1966 However

on March 1 1966 States Marine Lines sent a telegram to the Commis

sion which stated in pertinent part States 1arine opposes the

agreement and hereby withdraws same from Commission s considera

tion as far as States Marine is concerned On May 2 1966 the

Order of Conditional Approval expired by its own terms since no

notification had been received by the Commission of the acceptance
by the Bureau membership On May 13 1966 at the Bureau s request
we approved Agreement 57008 in part i e as to those portions which

were deemed noncontroversial because they had not been objected to

by States Marine and issued an order of investigation Docket 6632

with respect to the controversial portions The original order of inves

tigation set down three issues for determination 1 the expansion
of the conference trade area to include the Great Lakes 2 the voting

provisions and 3 modification of the self policing provisions to

10 F M C
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include provision for reference of certain arbitration matters to the

Federal Maritime Commission On June 13 1966 States Marine filed

a petition to reconsider our order of May 13 supra and after con

sidering this petition and the Bureau s reply dated June 20 1966

we issued an amended order in Docket 6632 in which the issues raised

in States Marine s petition for reconsideration were also set down for

investigation These amendments broadened the original order of

investigation to include the following issues 1 whether Agreement
5 700 8 was properly before the Commission for its approval under

section 15 2 if Agreement 5700 8 was properly before the Commis
sion for approval should the approval granted in our order ofMay 13

1966 be continued 3 if Agreement 57008 wasnot properly before

the Commission for approval and the approval thereto was without

force and effect were Agreements 5700 6 and 57007 properly with

drawn and if not what is their present status as representing true and

complete agreement of the parties and 4 whether there is in exist

ence a presently approved agreement to which all the parties signatory
theretonow agree and should approval thereto be continued or should

the agreement be modified disapproved orcanceled

Hearings are now scheduled in Docket 6632 to commence on Oc

tober 13 1966 and it appears that at least one witness is coming from

as far away as Hong Kong The Bureau feeling that several of the

issues specified in the amended order of investigation are pure ques
tions of law involving no genuine issues of material fact filed its

petition for declaratory order for the summary resolution of legal
issues This petition was filed on September 9 1966 and a reply filed

by States Marine Lines was received September 26 1966 States Ma

rine Lines joined the Bureau in requesting a declaratory order on

one of the questions raised in the petition Neither party requested
oral argument andboth urged a speedy resolution of the issues

The question both parties agree is Did States arine Lines tele

gramprotest ofMarch 1 1966 filed prior to approval operate to with

draw Agreement No 5700 8 from the Commission s consideration
In its reply States Marine Lines relies entirely upon the Commis

sion s report in Hong Kong Tonnage Oeiling Agreement Docket 66

29 involving the same parties decided September 19 1966 after the

Bureau s petition for a declaratory order but before States Marine s

reply We there held substantially that where one of the parties to an

agreement which has been filed for approval with the Commission
under section 15 withdraws from said agreement prior to the time

approval is given the agreement ceases to exist

10 F M C
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DISCUSSION

States Marine Lines argues that It withdrew from Agreement 5700

8 by its telegram dated arch 1 1966 and that this was complete and

unqualified opposition to the entire agreement We agree While the
telegram in question goes on to oppose particularly certain specific
provisions in the agreement a fair reading of the telegram supports
States Marine s contention that its opposition to the whole agreement
was unqualified and that its withdrawal was complete It appears
therefore that States Iarine s position with respect to applicability
ofour report in Docket 66 29 supra is well taken

While it is true that in Docket 66 29 the agreement in question was

found to be a new agreement and not a modification of an existIng
agreement as is the case here we feel that this is a distinction without
a difference particularly in view of the fact that the voting provisions
of Agreement 57004 require unanimity whenever a change in the

arrangement is contemplated
It appears that Agreements 57006 and 57007 were withdrawn by

counsel for the Bureau at the same time as Agreement 5700 8 was

offered for approval In any event States Marine s reply to the instant

petition states on page 8 we do not understand that either 57006 or

5700 7 is presently before the Commission for approval If they are

before the Commission States Marine Line now withdraws them
Thus if these two earlier agreements had any residual sparks of life
the above quoted statementwould effectively extinguish them
It follows that Agreement 57004as approved on January 20

1960
is presently in full force and effect and constitutes the basic agreement
underwhich the New York Freight Bureau Hong Kong is permitted
to operate l

The other issues raised in the petition for declaratory order are moot

as a result of our holding with respect to the effect of States Marine s

telegram protest of Maroh 1 1966 Our holding aiso is entirely dis

positive of the issues now pending in Docket 66 32 and that proceed
ing will therefore be discontinued

The entire relationship between the Bureau and States Marine Lines
has presented and does presen a continuing problem to the Commis
sion The 1961 amendments to section 15 supra clearly require us to

disapprove any agreement in which no proper provisio s for
self

policing or admission or withdrawal have been made SimIlarly Gen
eral Orders 7 and 9 require appropriate amendments to existing agree

1 Agreement 5700 5 was a temporary celling tonnage agreement which expired by its
own terms in Januar r 1965
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ments in order to effect these changes if continued approval is to be

had

Agreement 57004does not meet the criteria imposed by amended

section 15 and General Orders 7 and 9

We can only conclude from past history in this matter that the

Bureau and States Marine Lines are either incapable or unwilling to

resolve their differences On the other hand the Bureau has been in

operation for over 40 years vVe therefore will issue an order to show

cause why Agreement No 57004 should not be modified by us so as

to include amendments providing for an adequate system of s lf

policing and acceptable standards for admission withdrawal and ex

pulsion The language ofsuch amendments will be taken from the rele

vant portions of Agreement 5700 8 since all of the members of the

Bureau including States Marine Lines agreed to it up to 1arch 1 of

this year
CONCLUSIONS

Insummary weconclude that

1 States Marine Lines telegram protest of 1arch 1 1966 filed

prior to approval of Agreement 5700 8 operated to withdraw Agree
lnent No 5700 8 from theCommission s consideration

2 Our order of Iay 13 1966 which approved Agreement 57008

in part wasvoid ab initio since said agreement was not properly before

theCommission for approval
3 Agreements 5700 6 and 5700 7 had been withdrawn prior to

approval
4 That Agreement 57004 as approved on July 29 1960 is pres

ently in full force and effect and constitutes the basic agreement under

which the New York Freight Bureau Hong Kong is permitted to

perate
5 Agreement 57004does not satisfy the requirements of section

15 and General Orders 7 and 9 promulgated thereunder in that it does

not contain a satisfactory system ofself policing and does not meet the

required criteria for admission withdrawal and expulsion of

members

6 Proceedings in Docket No 66 32 shouldbe discontinued
7 Th t the members of the New York Freight Bureau Hong

Jeong should be required to show cause why Agreement No 57004

should not be modified by us or in the alternat ve why continued

approval ofsaid agreement should notbe withdrawn

An appropriate order will be entered

By the Commission
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DOCKET No 6652

IN THE MAITER OF THE PETITION OF NEW YORK FREIGHT BUREAU

HONG KONG FOR A DECLARATORY ORDER

ORDER

Upon consideration of the petition of the New York Freight
Bureau Hong Kong for adeclaratory order and the reply of States

Marine Lines a member of said conference there having been no

request for oral argument and the Commission on this day having
made and entered of record a report stating its findings conclusionst
and decisions thereon which report is hereby referred to and made
aparthereof

Therefore itis ordered anddeclaJred That

1 States Marine Lines telegram protest of March 1 1966 filed

prior to approval of Agreement No 57008 operated to withdraw

Agreement No 57008 from the Commission s consideration

2 The order of May 13 1966 which approved Agreement No

57008 in part was void ab initio since said agreement was not prop

erly before the Commission for approval
3 Agreement Nos 57006 and 5700 7 were withdrawn prior to

approval
4 Agreement No 57004 as approved on July 29 1960 is presently

in full force and effect and constitutes the basic agreement under

which the New York Freight Bureau Hong Kong is permitted to

operate

By the Commission

170

Signed THOMAS LIS

Secretary
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NOTICE OF INTENT To MODIFY AGREEMENT No 57004AND ORDER To
SHOW CAUSE WHY SUCH MODIFICATIONS SHOULD NOT BE INCOPO

RATED INTO SAID AGREEMENT

Deeided October 3 1966

By declaratory order served this date l
we decided that

1 States Marine Lines telegram protest of March 1 1966 filed

prior to approval of Agreement 57008 operated to withdraw Agree
ment 5700 8 from theCommission s consideration

2 Our order of May 13 1966 which approved Agreement 57008

in part was void ab initio since said agreement was not properly be

fore the Commission for approval
3 Agreements 57006 and 57007 have been withdrawn prior to

approval
4 That Agreement 57004as approved on July 29 1960 is pres

ently in full force and effect and constitutes the basic agreement under

which the New York Freight Bureau Hong Kong is permitted to

operate
5 Agreement 57004 does not satisfy the requirements of section

15 and General Orders 7 and 9 promulgated thereunder in that it
does not contain a system of self policing and does not meet the re

quired criteria for admission withdrawal and expulsion of members

The members of the New York Freight Bureau Hong Kong were

able to agree upon amendments to this conference agreement which

would satisfy the requirements of General Orders 7 and 9 Agree
ments 5700 6 and 5700 7 received the unanimous support of all the

Bureau members Similarly Agreement 57008 was approved unani

mously by the Bureau Nevertheless States Marine Lines has chosen

to withdraw from these amended agreements prior to approval
thereby removing them from the Commission s consideration

There are only two courses of action now open to the Commission
The first would be to withdraw approval of Agreement 57004 Un
less satisfactory self policing and membership provisions are added

to the agreement this course is clearly necessary under section 15

The second would be to modify Agreement 57004by adding amend

ments which would give the conference an adequate system of self

policing and proper provisions for the admission withdrawal and

expulsion
In the Matter of the Petition of New York Freight Bureau Hong Kong for a Declara

tory Order
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Under section 15 we are empowered by order after notice and

hearing to modify or disapprove any agreement found to be iIi

violation of the act

Accordingly the members of the New York Freight Bureau Hong
l ong are hereby notified pursuant to our authority under section
15 of the Shipping Act 1916 that we intend to modify Agreement

57904 by deleting subparagraphs 10 b 10 c 10 d and 10 e

and by adding ne paragraphs 12 through 16 as set forth in the

Appendix A hereto
Ve see no need for the taking of evidence in this proceeding

since no genuine issues of material fact are presented The modifica
tions to Agreement No 57004 which the Commission proposes to

lnake as specified in his notice have twice been considered and ap
proved by the Commission as satisfying the requirements of section
15 and General Orders 7 and 9 Should any of the parties to this

proceeding consider that there are disputed issues of fact which are

relevant to this proceeding such facts shall be specified with partic
ularity by means of affidavits setting forth such facts together with
a statement of their relevance to the issue in quest on Should any
other parties dispute these facts by a similar affidavit the disputed
issues of fact if relevant will be set down for an evidentiary hearing

N ow therefore pursuant to sections 15 and 22 of the Shipping Act

1916 as amended

It is ordered That the common carriers by water designated in Ap
pendix B hereto show cause why Agreement No 57004 should not be

amended in the manner proposed in this notice or in the alternative

why approval of Agreement No 57004 should not be withdrawn on

the grounds that

1 It fails to provide reasonable and equal terms and conditions for

admission and readmission to conference membership of other quali
fied carriers in the trade or fails to provide that any member may
withdraw from membership upon reasonable notice without penalty
for such withdrawal as required by section 15 of the act and General
Order 9 and

2 Fails to contain provisions for adequate policing of the obliga
tions under it as required by section 15 of the Shipping Act 1916
and General Order 7 of the Federal Maritime Commission promul
gated thereunder

It is further ordered That this proceeding shall be limited to the

ubmissioil pf affidavits and memoranda and oral argument The affi

dayits of fact and memoranda of law shall be filed by respondents no

later than close of business October 18 1966 replies thereto shall be
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filed by Hearing Counsel and interveners if any no later than close

of business October 28 1966 An original and 15 copies of affidavits of

fact memoranda of law and replies are to be filed with the Secretary
Federal Maritime Commission Washington D C 20573 Copies of
any papers filed with the Secretary should also be served upon all

parties hereto Oral argument if granted will be heard at a date and

time to be announced later

It is furthe1 ordered That the carriers indicated in Appendix B axe

hereby made respondents in this proceeding
It is further ordered That this order be published in the FEDERAL

REGISTER and a copy of such order be served upon each respondent
Persons other than respondents and Hearing Counsel who desire

to become a party to this proceeding shall file a petition for leave to

intervene in accordance with Rule 5 1 46 CFR 502 72 of the Com
mission s Rules of Practice and Procedure no later than the close of
business October 11 1966 with a copy to respondents

By the Commission

Signed THOMAS LISI

SeC1etary
10 F M C
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APPENDIX A

12 Copies of the minutes of all meetings including meetings of the committees

authorized to take final action as well as those of the conierenceshall bepromptly
furnished to the Federal Maritime Oommission These minutes shall be authenti

cated by the Chairman Secretary or other duly authorized New York Freight
Bureau Hong Kong official

13 Faithfu PerfoNnOlnce Bond As a guarantee of faithful performance
hereunder and of prompt payment of any liquidated damages which may accrue

against them or of any award or judgment which may be rendered against them

hereunder the parties hereto agree to deposit withthe New York Freight Bureau

Chairman Secretary the sum of US 30 OOO thirty thousand or its equivalent
inHong Kong currency or a confirmed irrevocable letter of credit insuchform as

may be approved by the New York Freight Bureau in the aforesaid sum of US
30000 thirty thousand or its equivalent inHong Kong currency established by
a bank being a member of theHong Kong Exchange Banks Association and which
is acceptable to the New York Freight Bureau providing that itmay be drawn

upon by draft signed in the name of the New York Freight Bureau by the
Chairman Secretary and by the authorized representatives Oif any two member

lines and payable to the New York Freight Bureau to which there shall be at
tached a certificate signed by the Chairman Secretary to the effect that there

has been assessed or adjudged against the party who shall have deposited the
said letter of credit a penalty or penalties in the amount of the said draft Such
depositing party undertakes and agrees in the event of the payment of thesaid
draft to cause a new letter of credit in the sum of US 30 OOO thirty thousand
or its equivalent in Hong Kong currency similar in its terms to be issued im

mediately in replacement for that upon which the draft has been made Among
other such proviSions as the New York Freight Bureau may require the New
York Freight Bureau may insist upon provisions in such letter of credit which
will render itmost certain that payment must be made by the bank immediately
upon the compliance by the Ohairman Secretary with the aforesaid conditions

14 8eZf PoUoing 8ystem 1t is thereby agreed and declared by and between the

parties hereto that

a A report shall immediately be made in writing to the Chairman Secre

tary in respect of any information which appears to such party hereto to
be reasonably reliable of the commission by any other party hereto of a

violation of this agreement
b A report shall immediately be made in writing to the Chairman Secre

tary in respect of any information which such party hereto shall have re

ceived from any Shipper or from any other source considered to be reliable

that any party herethas committed a violation of this agreement
c It shall be the duty of the Ohairman Secretary to investigate im

mediately all such reports submitted by parties hereto in addition to any
such reports in writing he may receive direct from shippers or from
any other source considered to be reliable for which purpose the Chair
man Secretary shall hereby be authOrized to engage the services of such

qualified persons as he may consider necessary for a thorough and complete
investigation to be made

d It shall also be the duty of the Chairman Secretary to ascertain

on his own initiative whether or not the parties hereto have strictly com

plied with the terms of this Agreement the provisions incorporated in the
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New York Freight Bureau tariff and all other decisions regularly and prop

erly made by the parties hereto and in the event that there is any reason

to believe that there has been a violation of any of the aforesaid obligations
he shall file a complaint with respect thereto as above provided

e The Chairman Secretary shall be furnished such pertinent records

of the parties hereto their agents sub agents affiliates subsidiaries freight
brokers compradores and or Chinese Freight Agents wherever located as

may be required in the enforcement of this Agreement and the decisions
of theNew York Freight Bureau and thefailure of any party hereto either

on their own behalf or the aforementioned additional parties shall constitute

a violation of this agreement
f Upon t e completion of such investigations the Chairman Secretary

shall lay before the membership his written report thereon and such report
shall include all relevant particulars th reto other than the identity of the

party hereto or other person from whom the report originat d

g Such written reports shall constitute and are hereafter referred to as

complaints A copy thereof shall be furnished to the accused party not less

than 20 days prior to thetime that the matter is submitted to a vote of the

parties as provided in subparagraph h of the paragraph
h All such complaints shall be submitted to a vote of theparties hereto

other than the party charged with the violation after giving the party
charged in the respective complaint an opportunity to adduce evidence in
its defense If the parties hereto other than the party so charged shall by
a threefourths affirmative vote of all parties entitled to vote determine that
the violation or violations alleged in the complaint have been proved the

party charged with the violation or violations shall be subject to liquidated
damages as hereinafter provided in respect of each and every violation so

proved but if the party accused is dissatisfied with the decision reached as

aforesaid such party shall have the right to appeal it being incumbent upon
the accused party to make any such appeal within 10 days following the

aforementioned determination In which event the question of violation shall
be left to the determInation of a majority of three arbitrators one arbitrator
to be nominated by the accused the second by a three fourth affirmative vote
of the remaining parties and the third arbitrator to be nominated by the

arbitrators so cbosen it being incumbent upon the parties concerned to

nominate the first and second arbitrators within 30 days of the appeal
being made by the accused party In the event the accused party does not

appoint an arbitrator within the said 30 days the accused party will thereby
forfeit its right to appeal Such allbitrations shall take place in Hong Kong
and any decision so arrived at shall be binding and final and the parties
hereto agree that such decision shall be equivalent to a legal jUdgmentgiven
by the highest court of law and theparties to this agreement hereby waive

and abandon every right to take any legal action to obtain a review or

reversal of the decision so made

However it shall notbe a breach of this agreement for any line to refer
any matter arbitrated to the Federal Maritime Commission for a decision
as to whether or not the matter arbitrated was within the jurisdiction of the

arbitrators in the terms of this agreement or as to whether or not any
decision rendered constitutes a modification of this agreement
i Inasmuch as it will be impossible to ascertain or measure theamount

of damages which the parties hereto will suffer by reason of the breach of this
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Agreement the parties hereto expressly agree that the damages suffered

thereby by each party hereto shall be assessed on the basis of a threefourths

majority vote as above provided but that in any event such damages shall

be subject to the undernoted maxima exclusive of any arbitration costs

Which may accrue to the accused party
i First offenceup to a maximum of US 10 000 00 or its equivalent

in H K currency

ii Second offenceup to a maximum of US 15 000 00 or its eqUiva
lent inH K currency

iii Third offenceup to a maximum of US 20 000 00 or its equiva
lent inH K currency

iv Fourth and any subsequent offences up to a maximum of

US 30 000 00 or its equiv lent inH K currency

j The Chairman Secretary shall notify in writing the party against
whom a violation shall have been found of the decision against it and the

amount of liquidated damages which shaH have been assessed against it
In the absence of any appeal by such notified party in accordance with the

provisions of Article 14 h hereof the party thus notified shall pay the

amount of such liquidated damages within a period of ten 10 days In

the event that it shall fail or refuse to make such payment within said period
the other parties may h ve resort to the performance bond which such

party shaH have deposited in accordance with the provisions contained in

Article 13 of this Agreement and each party hereto hereby authorizes the

Chairman Secretary in case that a decision shall be made against it to the

effect that it has violated this Agreement and in case liquidated damages are

a ssessel gainst it and it shall fail to pay said damageS within the period
of ten 10 days after such notice has been given to it by theChairman Sec
retary to pay the amount of said liquidated damages to the other parties
hereto from the cash which it s all Jhave deposited or if its performance

bOJld shall be by way of a confirmed irrevocable letter 9f credit to draw

upon the letter of credit and p y the amount of such liquidated damages
to the other parties from the proceeds thereof such payments to the other

parties Qeing on a pro rata basis e costs incurred in arbitrat on proceed

ings shall be dealtwith inthe award

k It is hereby agreed and declared by and between the parties hereto

tha each party hereto shall be funy responsible for the acts and omissions

of its parent companies agents sub agents affiliates subsidiaries freight
brokers eompradores and or Chinese Freight Agents and an act done or

omitted to be done by an gent sub agent affiliate subsidiary freight broker

compradore and Qlii Chinese Freight Agent wbich would constitute a vio

lation of this Agreem nt if done or omitted to be done by the party itself
shan for all purposes hereof constitute a violation of this Agreement by such

party for which such party shaH be liable for damages in the same amount

as if it had done or omitted thesaid act

1 In theevent of thetermination of this Agreement or the expulsion or

voluntary withdxawal of any of the parties hereto th performance bond
d posited by the parties concerned shall be returned to them tqgether with
accrued interest but only after any eomplaints which may be pending against
the parties concerned at the time of its expulsion or withdrawal r at the

time of the termination of this Agreement as the case may be have been

satisfied
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15 A dmission to Membership a ny cornmon carrier by water which has

been regularly engaged as a common carrier in the trade covered by this Agree
ment or who furnishes evidence of ability and intention in good faith to insti

tute and maintain such a common carrier service between ports within the scope

of this Agreement and who evidences an ability and intention in good faith to

abide by all the terms and conditions of this Agreement may hereafter become

a party to the New York Freight Bureau promptly following written application
to the New York Freight Bureau for membership such application to set forth

evidence demonstrating compliance with the foregoing requirements by affixing
its signature hereto or to a counterpart hereof and by payment to the New

York Freight Bureau of any outstanding financial obligation arising from prior

membership of the New York Freight Bureau and by posting with the New York

Freight Bureau security for faithful performance of its obligations as provided
inArticle13hereof

b Every application formembership shall be acted upon promptly
c No carrier which has complied with theconditions set forth in paragraph

a of this Article shall be denied admission or readmission to membership
d Prompt notice of admission to membership shall be furnished to the Fed

eral Maritime Commission and no admission shall be effective prior to the post
mark date of such notice

e Advice of any denial of admission to membership together with a state

ment of the reasons therefor shall be furnished promptly to the Federal

Maritime Commission
16 Withdrawal and EXp1Jsion of MembersMp a A ny party may withdraw

from the Conference without penalty by giving at least sixty 60 days written

notice of intention to withdraw to the Conference Provided however That ac

tion taken bythe Conference to compel the payment of out tanding financial

obligations by the resigning Member shall not be construed as a penalty for

withdrawal

b Notice of withdrawal of any party shall be furnished promptly to the

Federal Maritime Commission
c No party may be expelled against its will froIQ this Conference except

fo failure to maintain a common carrier service between the ports within the

scope of this Agreement or for failure to abide by all t e t rms and conditions

of thisAgreement
d No expulsion shall become effective until a detailed statement setting

forth the reason 01 reasons therefor has been furp isJ1ed to the expell Member

nd a copy of such notification submitted to the Federal Maritime Commission

10 F M C
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APPENDIX B

New York Freight Bureau HongKong
D Parker Chairman Secretary
P 0 Building
Des VoemRoad Oentral
Hong Kong B C C
American President Lines Ltd
29 Broadway
New York New York10006
Barber Wilhelmsen LineJolnt

Service
c o Barber Steamship Line IDe
17 Battery Place
New York New York 10004
Blue Sea Line
c o Funch Edye Co
25 Broadway
New York New York 10004
Central Gulf Steamship Corporation
One Whitehal1 Street
New York New York 10004

Japan Line Ltd
c o A L Burbank Co Ltd
120 Wall Street
New York New York 10005
Kawasaki KisenKaisha Ltd
c o Kerr Steamship Company

51Broad Street
New York New York 10004

Lykes Bros Steamship Co Inc

17Battery Place
New York New York 10004

Marchessini Lines
c o P D Marchessinl Co IDe
26 Broadway
New York New York 1

Maritime Company of the PhiUppines
Inc

c o Furness Withy Co Ltd
34 Whitehall Street
New York New York 10004
Mitsui O S K Lines Ltd
17 Battery Place
New York New York 10004
Moller Maersk Lines A P

c o Moller Steamship Company Inc
67 Broad Street
New York New York 10004
Nedlloyd Lines Inc

25 Broadway
New York New York 10004

Nippon Yusen Kaisha Ltd
25 Broadway
New York New York 10004
States Marine LinesJoint Service
c o States Marine Isthmian Agency

Inc

90 Broad Street
New York New York 10004
United Philippine Lines Inc

c o Stockard Shipping Co Inc

17 Battery Place

New York New York 10004
United States Lines Company Ameri

can PioneerLine
One Broadway
New York New York 10004
Yamashita Shinnihon Steamship Co

Ltd

c o Texas Transport Terminal Co
Inc

52 Broadway
New York New York 10004
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IN THE MATiER OFTHE MODIFICATION OF AGREEMENT 57004

A conference self policing system must provide specific and realistic guarantees

against arbitrary and injurious action

Where a seJi policlngsystem allows the conference itself to sit in judgment
upon the accused member both the question CYf violation of the conference

agreement as well as the penalty to be imposed must be subject to review

upon arbitration

Oharles F Warren and John P Meade for New York Freight
Bureau HongKong

George F Galland and Awy Scupi for States Marine Lines

Donald J Brwnner and SawueZ B Nemirow Hearing Counsel

SUPPLEMENTAL REPORT

Deoided August 11 1967

By THE COMMISSION John Harllee OhaillfWn George H Hearn

Vice Ohairman Ashton C Barrett James V Day Oommis
sioners

In our order served May 19 1967 we reopened this proceeding for

the limited purpose of reconsideration of the amendments to Agree
ment 57004contained in our report served February 1 1967 in the

light of the guidelines set down by the U S Court of Appeals for the

District of Columbia Circuit in States Marine Lines and Global Bulk

001p v F M O et al 376 F 2d 230 Dec d March 8 1967

The parties were invited to file memoranda and if appr priate
affidavitsof fact

In response to this invitation memoranda were filed by Hearing
Counsel the New York Freight Bureau Hong Kong and States
Marine Lines No affidavits purporting to raise factual issues were

filed

Hearing Counsels position is that the self policing provisions con

tained in our report served February 1 1967 conform fully with the

standards prescribed by the Court of Appeals Therefore they rec

ommend no further modifications
States Marine Lines1

agrees with Hearing Counsel with one excep

tion and that is the apparent lack of authority of the arbitrators to

consider the equity of the fine imposed This deficiency could be

CommIssioner Fanseen dId not partlclpate
1 In so doIng States Marine Lines does not abandon or waIve its earlier position that

the CommIssIon may not directly modify the terms of an agreement
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remedied according to States Marine by adding appropriate lan

guage to Article 13 h of themodified agreement
The New York Freight Bureau Hong Kong filed a memorandum

containing a number of suggested modifications These changes had

previously heen submitted to the conference membership as a proposed
amendment to the basic conference agreement Two members States
Marine Lines being one of them voted against the proposal and it
was therefore defeated 2 These amendments form the basis of the
Bureau s suggested chang s to bring Agreement 57004in conformity
with the court s guidelines

Unlike the single change suggested by States Marine Lines the
Bureau s proposals would go far beyond merely bringing Agreement

57004into compliance with the guidelines of the court Among other
things they would completely change the arbitration procedure
severely limiting the scope of review by the arbitrator to a determina
tion of whether the membership could have reasonably reached the
result set forth in its decision applying the standard of com

mon sense The arbitrator would be forbidden to make any decision
on the level of assessment of penalties In addition the Bureau

proposes a great number of so called clarifying housekeeping
changes

In our order served May 19 1967 we reopened this proceeding for
the limited purpose ofconsidering whether the amendments to Agree
ment 57004prescribed in our report of February 1 1967 comply with
the guidelines of the U S Court ofAppeals in the States Marine Lines
arnd Global Bulk Tramport case supra The memoranda of the

parties were to belimited to that question The Bureau s memorandum

goes far beyond the limited scope of this issue
It seems that the major concern of the Court of Appeals in the

Global Bulk case supra was that this kind of self regulatory process
must provide specific realistic guarantees against arbitrary and in

jurious action 376 F 2d at 236

Arbitrary and injurious action can flow equally from an unsup
ported finding of guilt or an unconscionably large penalty Ve be

lieve that both the finding of violation as well as the level of the

penalty should he included in the arbitrator s scope of review While
there is language in the court s opinion whicp tends to support the

view that an independent check of the disclosed evidence is suffi

oeient it is our conclusion that a fair reading of the court s opinion
as a whole requires the result we have reached

The New York Freight Bureau Hong Kong requires unanimity under its voting pro

cedure In Agreement 57004 whenever a change In the basic conference agreement 18
contemplated
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There are important differences between the self policing systems
in the Global Bulk case supra and the instant case In Global Bulk

the tribunal in the first instance is a neutral body while in the

system under consideration here the conference itself sits in judg
ment upon the accused member Since the conference members are

clearly interested parties it is essential to provide a safeguard against
arbitrary action both as to a finding that a member has violated the
conference agreement as well as the penalty to be imposed

CoNCLUSION

Ve conclude upon reconsideration that the modifications to the

self policing system prescribed in our report and order served on

February 1 1967 should be further modified by adding the words
and the amount of the fine subject to the maxima set forth in

Article 13 i after the word violation contained in the third sen

tence ofArticle 13 h
An appropriate orderwill be entered
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DOCKET No 6652

IN THE MATrER OF THE MODIFICATION OF AGREEMENT 57004

ORDER UPON RECO SIDERATION

This proceeding having been reopened by the Commission on

its own motion the Commission having received memoranda of law

and having pursuant thereto issued on this date a supplemental re

port in this proceeding which in addition to the report and order
served on February 1 1967 is hereby referred to and incorporated
herein by reference

Therefore it is ordered That Agreement No 57004be and the

same hereby is further modified by adding the words and the amount

of the fine subject to the maxima set forth in Article 13 i after the

word violation contained in the third sentence of Article 13 h

as set forth in the Appendix A of the report served February 1 1967

By the Commission

182

Signed THOMAS LISI

Secretary
10 F M C 10
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DOCKET No 65 17

TRANSSHIPMENT AND APPORTIONMENT AGREEMENTS FROM INDONESIAN

PORTS TO U S ATLANTIC AND GULF PORTS

Decided October 13 1966

The entire movement of cargo on a through bill of lading transported
from an Indonesian outport by originating carriers First Car
riers and transshipped at an Indonesian base port or at Singa
port Penang and on carried to a U S port by JNYRA members

Second Carriers found to constitute the transportation by water

of property between the United States and a foreign country in

the import trade within the intent and meaning of the Shipping
Act sec 1

First Carriers which engage in the movement of through cargo from

Indonesian outports to base ports whether in Indonesia or at

Singapore Penang held to be common carriers by water in foreign
commerce within the intent and meaning of sec 1 of the Shipping
Act where such movement forms a part of a continuous line over

which through traffic flows from a foreign country to the United

States

An exclusive transshipment agreement between originating or First

Carrierp and Second Carriers whereby a continuous line for the
movement of through cargo from a foreign country to the Uniteel

States is formed held to constitute an agreement which must be

filedunder sec 15 ofthe ShippingAct

Exclusive dealing provisions in a transshipment agreement found to
be contrary to the public interest where the effect of such pro
visions is or may be to eliminate the possibility ofcompetitio by
carriers not a party to the agreement in the tradeinvolved

Provisions of section 15 agreements relating to transshipment of In

donesian cargo at Singapore Penang where such transshipment
has ceased due to strained political relations held not to be con

trary to the public interest here there is a reasonable probability
of resumption of normal relations and where the cessation was

due to a sovereign act
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The proposed transshipment agreement No 9222 if modified found

not to violate any of the standards or section 15 and it is there

fore approved
Agreements among Second Carriers to enter into a transshipment

agreement round not to be subject to section 15 of the act

The proposed agreement No 9202 providing for the apportionment
of cargo originating at Indonesian outports and transshipped at

SingaporejPenang found not to violate the standards of section

15 and it is therefore approved
Elkan Turk Jr for respondents designated as Second Carriers
Leonard G James and F Oonger Fawcett for intervenor Holland

America Line

Donald J Brunner and Roger A McShea IIIHearing Counsel

REPORT

By THE CoMMISSION John Harllee OhairmanAshton C Barrett

Vice OhairmanJames V Day George H Hearn Oommissioners

This proceeding involves two agreements which have been filed for

approval under section 15 of the Shipping Act 1916

Agreement No 9222 calls for an exclusive transshipment arrange

ment between four carriers which served the coastwise and interisland

trade in Indonesia First Carriers and the members of the Javaj

New York Rate Agreement 1 Second Carriers

Agreement No 9202 provides for the apportionment among the

Second Carriers of some or the transshipment cargo carried under

above arrangement

DESCRIPIION OF THE INDONESIAN TRANSSHIPMENT TIMDE

Indonesia is a vastisland nation stretching from New Guinea on the

East beyond the Malay peninsula on the West It is composed of

hundreds or islands including Sumatra Java and the Celebes In

donesia was formerly a part or the Netherlands until it gained its

independence in 1949 Among Indonesia s major export commodities

are rubber coffee tea spices andtin

Because of its geography Indonesia relies heavily upon transporta
tion by water both in its foreign and interisland coastwise trades

Many of the commodities which Indonesia exports originate in places
which are remote rrom good harbor facilities As a result a large por

tion or the goods which move into Indonesia s export trade can be

transported initially only by shallow draft vessels which can be ac

2

2

1 Agreement No 90
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commodated at the small ports serving the areas where the cargo

originates Such ports are called outports The harbor or river

depth is insufficient for the draft of ocean going vessels and in most

cases dock and warehouse facilities are also inadequate Up river out

ports usually have no harbor facilities and cargo is lightered directly
to the vessel These shallow draft ships which originally lift cargo at

the Indonesian outports are referred to in Agreement No 9222 as

First Carriers

The First Carriers transport the cargo from the outport to a trans

shipment port or base port These ports have harbors sufficient to

accommodate ocean going vessels as well as good storage and terminal

facilities Among the base ports located in Indonesia are Surabaja
Tanjang Priok and Belawan A great volume of transshipment was

formerly done at ports ofSingapore and Penang
Upon arrival at the base port the cargo is normally lightered from

the First Carrier vessel directly onto the slings of an ocean freighter
which in turn completes the transportation of the cargo to a port
located in the United States The lines operating these ocean freighters
are the members of the JavalNew York Rate Agreement and are

referred to in Agreement No 9222 as Second Carriers

Because of their geographic convenience and excellent harbor facili

ties the ports of Singapore and Penang have traditionally been the

base ports for much of the Indonesian export cargo destined for the

United States However in September 1963 Indonesia severed all

trade relations with the Federation of 1alaysia which then contained

the ports of Singapore and Penang Since that time there have been

no transshipments of Indonesian cargo at either Singapore or Penang
Instead Indonesian through cargo has been transshipped exclusively
at base ports located in Indonesia In the latter part of 1965 Singa
pore broke away from Malaysia and became independent

Since the date of the initial decision on August 11 1966 Indonesia

and 1alaysia entered into an agreement of which we take official

notice formally ending the period of confrontation between the

two nations Moreover we are advised that Singapore is now per

lnitting Indonesian vessels to use some of its harbor facilities
Transshipment cargo is shipped on a through bill of lading issued

by the First Carrier and covers the transportation from the outport
beyond the transshipment port to the ultimate destination in the

United States Through cargo is considered by all the nations in

volved the carriers the purchasers and the sellers as a direct export
to the United States Indonesian regulations governing export li
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renses exchange control and customs require that the foreign ex

change and letter of credit covering the shipment emanate from the

United States The same requirements existed when Singapore or

Penang were the transshipment ports At Singapore through cargo

from Indonesia entered under a transshipment permit requiring no

entry declaration or export formalities Under the foregomg system

the merchandise is considered to move directly to the United States

and is never deemed to have entered into a third country
Local cargo differs from transshipped or through cargo in that it

originates in an outport of Indonesia and is destined either for another

outport or a base port Atthe base port local cargo is usually processed
or warehoused instead of being transferred to a Second Carrier If it

is shipped to a foreign destination a new bill of lading is issued with

the base port as the port of origin When shipped to Singapore local

Indonesian cargo also required an export permit from the Indonesian

Government The exporter was required to obtain foreign exchange
from Singapore and to export on a Singapore local bill of lading If

this cargo was shipped from Singapore it had to be exported as local

merchandise and foreign exchange was required to pay for it

Up until 1960 the transshipment arrangements between the Jrirst
Carriers and Second Carriers were handled on an individual letter of

intent basis Each member of the Java New York Rate Agreement
actively solicited the various First Carriers for transshipment cargo

This system was utilized prior to World War II and resumed after

the war By 1960 the members of JNYRA felt that it would be more

orderly to enter into a formal agreement with the First Carriers as

a group rather than continue on an individual letter of intent hasis

After negotiations a preliminary agreement was executed and filed

with the Commission in March 1962 as FMC Agreement No 8916

In August 1963 Agreement No 9222 was filed with the Commission

for approval under section 15 of the Act replacing No 8916 8UJpra

This agreement provides that the First Carriers will present all the

cargoes which they lift at Indonesian outports for transshipment to

U S Atlantic and Gulf ports exclusively to members of JNYRA
The members ofJNYRA in turn agree to use the services of the First

Carriers exclusively The individual First Carriers which executed

Agreement No 9222 were P N Pelajaran Nasional Indonesia

Pelni Straits Steamship Co Ltd Kie Hock Shipping Co Ltd

al1d Guan Guan Ltd Pelni is owned by Indonesia and maintains a

fleet of about 90 vessels At the time of the execution of the agreement
2 Action on Agreement No 8916 was closed before approval in July 1963
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these carriers transported all of the transshipment cargo from the

Indonesian outports
After September 1963 when Indonesia proclaimed its confronta

tion policy with regard to Malaysia the transshipment of Indonesian

through cargo at Singap re and Penang ceased Trade between the

United States and Indonesia continued but through cargo was trans

shipped at Indonesian base ports only As adirect result ofthis change
First Carriers Straits Steamship Kie Hock and Guan Guan left the

Indonesia trade They either sold theirships oremployed them in other

trades By the time of the hearing Pelni remained as the only First

Carrier serving the Indonesia trade

Second Carriers also decided to enter into Agreement No 9202 as

a means of distributing the through cargo equitably among the

JNYRA members This agreement deals with trade between the U S
Atlantic ports and Indonesia excluding U S Gulf ports and affects

only through cargo which is transshipped at Singapore and Penang
The apportionment is made among the Second Carriers based on

their respective sailing frequencies

ISSUES INVOLVED

In our order of investigation dated May 17 1965 we specified the

followingeight issuesfor determination
1 Whether First Carriers parties to Agreement No 9222 are co

mon carriers by water in the foreign commerce of the United States as

defined in section 1 of the Shipping Act 1916

2 Whether Agreement No 9222 is subject to the requirements of
section 15 of the Shipping Act 1916

3 Whether Agreement No 9222 if subject to section 15 should be

approved disapproved or modified pursuant to section 15

4 Whether the arrangement between Second Carriers to enter into

Agreement No 9222 is an agreement subject to the requirements of

section 15

5 Whether the arrangement between Second Carriers to enter into

Agreement No 9222 if subject to section 15 should be approved dis

approved or modified pursuant to section 15

6 Whether Agreement No 9202 should be approved disapproved
or modified pursuant to section 15

7 Whether Agreements No 9222 and 9202 represent the complete
understanding between the parties

8 Whether Agreement No 9222 Agreement No 9202 or the ar

rangement between the Second Carriers to enter into Agreement No
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9222 have been carried out in whole or part without approval of the

Commission as required by section 15

THE INITIAL DECISION

The Hearing Examiner Benjamin A Theeman did not pass on

whether or not the First Carriers are common carriers by water in the

foreign commerce of the United States within the meaning of section

1 of the Shipping Act on the grounds that such a decision was neither

essential nor necessary but held that Agreement No 9222 was sub

ject to the requirements of section 15 for other reasons
s

The Examiner reasoned that since Agreement No 9222 is an agree

ment signed by each of the Second Carriers individually all of whom

are clearly subject to the act it is subject to the requirements of

section 15 of the Shipping Act 1916 The fact that other persons who

mayor may not be subject to the act also signed is of no consequence

In considering whether Agreement No 9222 should be approved or

not the Examiner pointedout that theonly protest was filed by Orient

Overseas Line which is not engaged in the Indonesian trade This

protest was rejected and the Examiner approved the agreement except
as to those portions dealing with transshipment at Singapore and

Penang These were disapproved as being contrary to the public
interest since transshipment of Indonesian cargo at these ports had

ceased

The Examiner rejected the proposition advanced by Hearing Coun
sel that the arrangement entered into by the Second Carriers to con

clude a transshipment agreement with the First Carriers was subject
to section 15 on the grounds that the effects of such an arrangement
were only potential and that further negotiations with the First Car
riers were necessary before an agreement came into being

Thb Examiner decided that Agreement No 9202 should be disap
proved in toto since it deals only with transshipment at Singapore
and Penang and no Indonesian cargo is transshipped at these ports
at the present time However he round that the agreement was other

wise approvable
Finally he concluded that Agreements No 9222 and 9202 represented

the complete understanding of the parties and that there was insuf

ficient evidence to support a finding that either agreement was carried

out in whole or in part without Commission approval
8 In a discussion found in the initial decision however the ExaminE r indicates that

he would bold that tbe First Carriers are common carriers by water within the meaning
of section 1 if a decision on this iSSUf were found to bE nees ary
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EXOEPTIONS OF THE PARTIES

The exceptions of the parties to the initial decision may be sum

marized as follows
Intervenor Intervenor Holland America Line excepts to the Ex

aminer s failure and refusal to rule on the issue of whether the First

Carriers are common carriers by water in the foreign commerce of the

United States within the intent and meaning of section 1 Its position is
that the Commission has no jurisdiction over theFirst Carriers because

they do not come within the meaning of section 1 of the act

Intervenor also contends that the Examiner erred as amatter of law

in concluding that Agreement No 9222 is subject to section 15

Second Oa1riers Respondents Second Carriers except only to the

Examiner s disapproval ofAgreement No 9202 and those portions of

Agreement No 9222 which deal with transshipment at Singapore and

Penang They contend that there is nothing to indicate that these agree
ments are not in the public interest and moreover that there is a likeli
hood that the transshipment of Indonesian cargo at Singapore and

Penangwill resume in thenear future

Hearing Oounsel Hearing Counsel except to the Examiner s failure

and refusal to make an affirmative ruling on the question of whether

First Carriers come within section 1 of the act and arguethat this rul

ing should be in the affirmative on the basis of Restrictions on Trflt8

shipments at Oanal Zone 2 U S MC 675 1943 which holds that the

Commission has jurisdiction over the entire through movement How

ever Hearing Counsel oppose actual assertion of this jurisdiction
It is urged rather that the COlnmission should assert its jurisdiction

overthe arrangement and not the agreement itself relying on AngZo
OClllUldian Shipping 00 v U S 264 F 2d 405 9th Cir 1959 and

Isb1 andtsen v U S 211 F 2d 51 D C Gir 1954 in support of this

positjon
Hearing Counsel opposethe Examiner s approval of Agreement No

9222 under any theory of jurisdiction on the grounds that it effec

tively precludes independent competition with the parties to the agree
ment They reach the same conclusion with respect to Agreement No

9202 because ofits predatory effect on independents
Finally Hearing Counsel urge that since Agreement No 9222 is a

mere formalization of a practice that has long existed through the

device of letters of intent between individual parties to the agreements
the record shows that parties have implemented a section 15 type
arrangement wi hout prior Commission approval
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DISCUSSION

1 First Oa11iers AreOommon Oarriers by Water in the Foreign Oomr

merceof the United States

We believe that it is both essential and necessary in this case to deter

mine whether the First Carriers satisfy the definition of common

carrierby water in the foreign commerce of the United States In this

respect we differ somewhat with the Examiner However we agree
with the conclusion con ained in his discussion of this question that
these

activities may be interpreted to make Pelni a common carrier within the
meaning of the language insection 1 reading engaged in transportation by water

of property between the United States and a foreign country in the

import or export trade This finding is supported by long standing Commission
decisions

In Restrictions on TraJn88hipmwt at Oanal Zone 2 U S MC 675

1943 the United States Maritime Commission held that

Section 15 applies to every common carrier by water This term as defined in

section 1 of the Shipping Act 1916 includes a common carrier by water in

foreign commerce which is defined as a common carrier engaged in the
transportation by water of passengers or property between the United States or

any of its Districts Territories or possessions and a foreign country whether

in the import or export trade Tbe transportation in question does not end

at Cristobal It is through transportation from Colombia and Ecuador to United

States ports on theAtlantic or Gulf When the lines operating up to the Canal
enter into the carriage of commerce of the United States by agreeing to receive
the goods by virtue of through bills of lading and to partiCipate in through
rates and charges they thereby become part of a continuous line not made

by consolidation with theon carrying lines butmade by an arrangement for the

continuous carriage or shipment from a foreign country to the United States
Cincinnati N O T P Ry Co v Interstate Commerce Commission 162 U S
184 192 Clearly therefore the former being part of the continuous line over

which the through traffic moves are engaged in the transportation by water

of property between the United States and a foreign country Nor

folk WesternR R Co v Pennsylvama 136 U S 114 119 Indeed they areno less

a factor in such transportation than the on carrying lines

We do not rely upon any language contained in the Interstate Com
merceAct to support our view that the First Carriers come within the

definition ofa common carrier by water in the foreign commerce of the

United States The reason for the inclusion of the language concern

ing continuous carriage in the Interstate Commerce Act is as inter

venor correctly points out

to deprive the individual states of jurisdiction over transportation
wholly intrastate wherever intrastate carriers participate in transportation be

tween the states under an arrangement for continuous carriage
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Absent thislanguage theremight have been a question of dual jurisdic
tion by the states and theFederal Government

Since the S ipping Act deals with the foreign commerce of the

United States this problem does not arise since the Constitution has

always vested the plenary power over foreign commerce in the Federal

Government

Under the plain language of the act and the decisions cited there

is no doubt that the First earriers are engaged in the trans

portation of property between the United States and a foreign
country iThere there exists a unitary contract of affreightment such

as a through bill of lading by which two or more carriers or con

ferences of carriers hold themselves out to transport cargo from a

specified foreign point to a point in the United States with trans

shipment at one or more intermediate points from one carrier to an

other each of the carriers so involved is engaged in transporting
cargo by water from a foreign country to the United States
Intervenor contends that the First Carriers cannot be subject to the

act because they are foreign and that it would be impossible to obtain

in personam jurisdiction over them since they do not actually bring
cargo to ports in the United States But there is no need for us to do so

in order to carry out our regulatory obligations under section 15 of the

act It is enough that the First Carriers satisfy the definition formu

lated by Congress i e being engaged in the transportation by water

of property between a foreign country and the United States in order

for such carriers to be subject to the act at least to the extent that they
are so engaged

Of critical importance is the fact that we are able to discharge our

regulatory duties over those activities of legitimate interest to us

without attempting to exercise personal jurisdiction upon a foreign
entity The only activities of the First Carriers with which we are

concerned are their contracts agreements or understandings of the

type speeified in section 15 with other carriers or persons subject to

the act over whom we do have in personam jurisdiction

Ag reement No 9222 is Subject to the Requirements of Section 15

Having determined that the First Carriers come within the defi

nition of common carrier by water in the foreign commerce of the

United States we turn to Agreement No 9222 to see if it is the kind

of agreement which must be filed for approval under section 15 of

See The DanleZ Ban 77 U S 10 Wall 557 565 1870 cited with approval In Nor

Jolfg cE Western R R 00 V Pennsylvanw supra
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the Shipping Act We hold that it is subject to the requirements of

section 15 for threereasons

a Agreement No 9222 is an agreement between First Carriers and

Second Carriers Since both of these groups are subject to the act

any agreement among them meets the criteria of section 15 as to

parties to the agreement
b Agreement No 9222 is an agreement fixing or regulating

transportation rates or fares preventing or destroying compe
tition allotting ports and providing for an exclusive

preferential or cooperative working arrangement It is manifestly
the type of agreement which is contemplated by section 15 and

c Since the Second Carriers actually serve ports located in the

United States under Agreement No 9222 effective practical regu
lation of the agreement can be achieved without in per80nam juris
diction over theFirstCarriers

The Commission in the exercise of its regulatory duties under
section 15 of the Shipping Act directs its attention more to the
agreement ares and not so much to the parties to that agreement
As long as the parties satisfy the definition of common carriers by
water engaged in the transportation of goods from a foreign country
to the United States we have jurisdiction over the agreement

The Examiner was correct in concluding that we have jurisdiction
over Agreement No 9222 We have gone somewhat further than the
Examiner in defining our reasons why this jurisdiction exists We
do this in order to prevent any misunderstanding on the part of the

shipping industry 9nd to insure that transshipment agreements con

cluded between individual carriers are also filed for approval under

section 15

Actually there is nothing new about requiring the filing of trans

shipment agreements In Intercoastal Rate8 From Berkeley 1
U S S B B 365 367 1935 theBoard held that transshipment agree
ments must be filed under section 15 See also Oommonwealth of M08

8achusetts et al v Oolombian SS 00 et al 1 U S MC 711 1938 and
the Oanal Zone case supra In Oommon Oarriers by Water 6 F M B
245 1961 the Federal Maritime Board noted that if respondents
were held to be common carriers a through transportation agreement
would require section 15 approval 5

Under long established policy and consistent practice the Commis
sion and its predecessors have always required approval of trans

I
I
I

II
I
I

I

IS The case of B M Arthur Lumber 00 Inc v American Hawaiian 88 00 2 U S M C 6
1939 cited by Intervenor as contrary to OanaZ Zone is inapposite The Shipping Act and

the Intercoastal Shipping Act were not mutually exclusive The shipment in question in
that case was foreign commerce and at thesame time intercoastal
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shipment agreements under section 15 The fact that in many instances

the carrier or carriers on one side of the agreement do not touch

United States territory is immaterial There are more transshipment
agreements on file and presently in operation under section 15 than

any other type of agreement and many of them involve arrangements
where the carriers on oneside never can at ports in the United States

This consistent administrative construction of the act is entitled to

great weight Federal Trade Oommission v Mandel Brothers Inc

359 U S 385 391 1959 6

3 Agreement No 9131313 if J odified is Approved
Inhis initial decision the Examiner found that Agreement No 9222

wasapprovable under the criteria of section 15 except for those por

tions dealing with transshipment at Singapore and Penang We reject
these conclusions for the following reasons

As we have noted above there has been a decided relaxation of the

tensions between Indonesia and Malaysia since the date of the initial

decision and there is every reason to believe that normal trade relations

will he resumed in the very near future The same holds true for

Singapore which is now independent Itwould serve no useful purpose

to disftpprove those portions of the agreement dealing with trans

shipment at Singapore and Penang in these circumstances and would

on the contrary place an lmreasonable burden on the carriers involved

to require them to wait until transshipment at these ports has again
become an accomplished fact This same reasoning applies to Agree
ment No 9202 which the Examiner also disapproved for the same

reasons although finding it otherwise approvable
Moreover in Docket No 6614Agreements No 4188 No 4189

No 5080 No 7550 No 7650 and No 7997 served August 17 1966 we

held that where a cessation of a trade is brought about by a sovereign
act this fact will not constitute grounds for modification or disap
proval of an otherwise acceptable agreement involving that trade We

believe that this rationale is equally applicable here

However we do have a grave difficulty with another portion of

Agreement No 9222 These are the exclusive dealing requirements
found in paragraphs 2a and 2b of the agreement which read as

follows

2a Second carriers undertake not to accept cargo from nor close contracts

with other Shipping Companies for the conveyance of through cargo to ports

6 Intervenor argues that the inclusion of the phrase
u on its own route or any through

route which has been established in section 18 b added in 1961 shows Congress intent
to exclude jurisdiction over such through routes in the original act Such an inference

is unwarranted See Federa Maritime Oommission v Jud ow Corporation 2nd Cir

decided August 29 1966 slip opinion p 16

10 F M C
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within the JavaNew York Rate Agreement sphere without the written consent

of First Carriers
b First Carrier undertakes not to close contracts for the conveyance of

through cargo to ports within the Java New York Rate Agreement sphere from

ports in Indonesia with other Shipping Companies not members of the Rate

Agreement Jl r to deliver such through cargo to other Shipping Companies not

membersof theRate Agreement withoutthewritten consent of Second Carriers I
j
l

The limitation on Second Carriers expressed in paragraph 2a 8upra
is meaningless Pelni is a state owned monopoly and no transshipment
cargo is now available from any other First Carrier There is nothing
in the record to indicate that any other First Carriers will be per
mitted in the trade in the foreseeable future Indeed there were four

First Carriers when Agreement No 9222 was executed Now there is

onlyone
Since Pelni is the only First Carrier in the trade if it agrees to

patronize the JNYRASecond Carriers exclusively the possibility of

any independent Second Carrier s entering the trade is utterly pre
cluded We believe that this provision goes far beyond the permissible
limits of section 15 unduly prevents competition and is there ore con

trary to thepublic interest
Ifwe are to discharge our regulatory obligations under section 15

we must be especially wary of any agreement which places restraints

upon third parties The Supreme Court in Federal Maritime Board

v Isbrandtsen 00 356 U S 481 491 493 1958 stated

Freedom allowed conference members to lagree upon terms of competition sub

ject to Board approval is limited to freedom to agree upon terms regulating
competition among themselves

In the particular factual circumstances of this case the exclusive

dealing paragraph would achieve for the Second Carriers an absolute

monopoly of an important segment of the foreign commerce of the

United States We would be derelict in our duties if we were to sanc

tion such an arrangement by approving it under section 15

As we said recently in our Report in Docket No 873 Investigation
of Passenger Steamship Conferences Regarding Travel Agents
served July 20 1966 offset report pp 9 10

In determining whether to approve initially or to allow continued approval of

an agreement under section 15 we are called upon to reconcile as best we can

two statutory schemes embodying somewhat incompatible policies of our coun

try the antitrust laws designed to foster free and open competition and the

Shipping Act which permits concerted anticompetitive activity which in virtually
every instance if not unlawful under the antitrust laws is repugnant to the

basic philosophy behind them

I

I
I
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Thus before we legalize conduct under section 15 which migbt otherwise be

unlawful under the antitrust laws our duty to protect the public interest re

quires that we scrutinize the agreement to make sur tbat the conduct
thUB legalized does not invade the prohibitions of the antitrust laws any more

than is necessary to serve the purposes of the regulatory statute Isbrandtsen

00 v UrlIited States 211 F 2d 51 57 C A D C 19M cert denied sub nOm

JapanrAtlalntic Gulf Oemf v U S 347 U S 990

In a companion case also decided this date Transshipment ami

Through Billing Arrangement Between East Ooast Ports of South
Thailand and Us Ports Docket No 65 19 we approved a similar
exclusive dealing provision between the First and Second Carriers
The critical difference between the two cases lies in the fact that in
the ThailaJnd case supra there are a number of other First Carriers
serving the trade which may be utilized by any independent Second
Carrier which seeks to compete with the New York Lines Agency mem

bers Inthe instant case there are no other First Carriers
Even though we approved the exclusive dealing provisions in the

Thailand case the language of the Examiner whose initial decision
we have adopted is extremely guarded
The exclusive arrangement goes far beyond the elimination of iJltraconference

competition usually accomplished by section 15 agreements d attempts to
restrict the competition of independent carriers Without sUJrveillance under
section 15 such predatory devices are obviously ca pable of being discriminatory
of detriment to our foreign commerce and contrary to the public interest

The fact that no independent competitors of JNYRA members ap
peared to protest the approval of Agreement No 9222 is not control
ling Indeed if JNYRA now enjoys a de facto monopoly of the trans

shipment cargo originating in Indonesia there is no need for an exclu
sive arrangement clause in their contract with Pelni But the inclusion
C fsuch a clause leads inescapably to the conclusion that the JNYRA
members are concerned that some independent competition may be

inaugurated We find therefore that there is no present need for
this provision in Agreement No 9222 and that its only purpose is to
foreclose completely the possibility of any independent competitor s

ever entering this trade To approve uch a provision would be clearly
contrary to the public interest At best the provision is meaningless
at worst it would constitute our sanction of an absolute monopoly in
an important segment of a trade in the foreign commerce of the
United States

We recognized that conditions may change and that other First
Carriers may one day again compete with Pelni for the transportation
of transshipment cargo destined for the United States from Indo
nesian outports to transshipment ports In that case if JNYRA should
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desire to enter into an exclusive arrangement with one or the other of

such competing First Carriers we would be willing to reexamine our

position The principle which must control is that we will not permit
any greater invasion of the antitrust laws than is necessary to serve

the public interest with due recognition of the fact the shipping
industry world wide is regulated by meanS of conference arrangements

4 The Arrangement Among Seoond Oarriers to Enter Into Agree
ment No 9 is Not Subject to the Reqwirements of Section 15

In this case as well as in Docket 6519 supra we specified in our

order of investigation the question of whether the arrangement be

tween Second Carriers to enter into Agreement No 9222 is an agree

ment subject to the requirements of section 15 and if so whether it

should be approved
Both Examiners concluded and we agree that the arrangement

is in the nature of an agreement to agree a mere preliminary step
which may lead to a section 15 agreement but which in and of itself

does not constitute such an agreement It is only when a final agree
ment has been concluded with the First Carriers that the requirements
of section 15 come Into play The question of approving such arrange
IDents under section 15 of course becomes moot

0 The Apportionment AgreeTMTJt No 9 O is Approved
We agree with the Examiner that the apportionment agreement

No 9202 does not violate the standards of section 15 and should be

approved The Examiner disapproved the agreement solely because of
the non existence of transshipment of Indonesian cargo at Singapore
and Penang As we pointed out above there is a strong probability
that this trade will resume in the immediate future and that in any
event we will not disapprove an agreement which cannot be imple
mented where the reason for this impediment is a sovereign act 7

We reject Hearing Counsels contention that the agreement should

be disapproved because of its predatory effects on independent com

petitors This agre ment is of a type which by its very nature oper
ates almost entirely upon the agreeing parties It can have little or

no effect upon an independent competitor This is in sharp contrast

to the exclusivity portions of Agreement No 9222 discussed above

where the very reason for these provisions is to keep independent
eompetitors out of the trade

There has been an adequate showing on the record that Agreement
lOur Report in Docket No 66 14 was served on August 17 1966 and the treaty ending

confrontation between Indonella and Malaysia was dated August 11 1966 Both events
ccurred lone after the date of the Initial Decision
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No 9202 will tend 00 eljminate wasteful practices and promote
orderly continuity in the flow of cargo in this trade It is therefore

approved
6 Other Issues

N one of the parties contends that the agreements filed for approval
40 not represent the complete understanding among the parties
There is no evidence in the record that it does not We therefore con

clude as did the Examiner that the agreements in question represent
the complete understanding of the parties

Similarly there is insufficient evidence of record to warrant a con

elusion that either of the agreenlents have been implemented in whole

or in part prior to approval The individual letters of intent by which

transshi pment arrangements were handled by the parties in the past
were never introduced in evidence Whether they might have con

stituted agreements requiring filing under section 15 is beyond the

scope of this inquiry It is clear that they did not call for concerted

activity among the Second Carriers as do Agreements No 9222 and

9202

CoNCLUSIONS

1 First Carriers parties to Agreement No 9222 are common car

riers by water as defined in section 1 of the Shipping Act 1916 00

cause they are engaged in the transportation by water of property
between the United States and a foreign country in the import trade

2 Agreement No 9222 is subject to the requirements of section 15

of theShipping Act 1916

3 Agreement No 9222 if modified as required herein is approved
pursuant to section 15

4 The arrangement among Second Carriers to enter into Agree
ment No 9222 is not subject to the requirements of section 15

5 Agreement No 9202 is approved pursuant to section 15

6 Agreements No 9222 and 9202 represent the complete understand

ing of the parties and neither agreement has been carried out in whole

or in part prior to Commission approval as required by section 15

An appropriate orderwill be entered

ISEAL Signed THOMAS LISI

Secretary
10 F M C
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No 6511

TRANSSHIPMENT AND APPORTIONMENT AGREEMENTS FROM INDONESIAN
PORTS TO U S ATLANTIC AND GULF PORTS

ORDER

The Federal Maritime Commission instituted the proceeding to
determine whether Agreements No 9222 and No 9202 should be

approved pursuant to section 15 of the Shipping Act 1916 and the
Commission having this date made and entered its Report stating its
findings and conclusions which Report is made a part hereof by
reference

Therefore it is ordered That 1 Agreement No 9222 be and the
same herf by is approved pursuant to section 15 of the Shipping Act
i916 on condition that it be modified by deleting in its entirety para
graph 2b and 2 Agreement No 9202 be and tl1e same hereby is
approved
It is further ordered That the approval herein ordered with respect

to Agreement No 9222 shall become effective at such time as the
Federal Maritime Commission receives written notice that the parties
have agreed to the foregoing modification except that such approval
shall become null and void unless the agreement so modified is filed
with the Commission not later than sixty 60 days from the date
of service ofthisorder

By the Commission

198

THOMAS LISI

Secretary
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DOCKEr No 6519

TRA1lSSHIPMENT AND THROUGH BILLING ARRANGEMENT BETWEEN EAST

COAST PORTS OF SOUTH THAILAND AND UNITED STATES ATLANTIC

r AND GULF PORTS

Decided October 13 1966

Ellcan Twrk Jr for respondent carriers designated Second

Carriers
LelU1r0 G James and P Oonger Fawcett for Intervener Holland

America Line
Jionatd J Brunner and Roger A McSheaIIIHearing Counsel

REPORT

By T E COMMISSION John Harllee OhaiTlnanj Ashton C Bar

rett Vice Ohairman James V Day George H Hearn

oomrnissioners

This is an investigation on our own motion to determine whether or

not an exclusive transshipment arrangement between a group of

originating or First Carriers which operate exclusively between

ports on the east coast of south Thailand and Singapore and a group

of Second or oncarriers which operate from Singapore to United

States Atlantic and Gulf ports is subject to the filing requirements of

section 15 of the Shipping Act 1916 and if so whether the agreement
shouldbe approved

In his initial decision Examiner E Robert Seaver concluded 1

that the First Carriers are common carriers by water in the foreign
commerce of the United States as defined in section 1 of the Shipping
Act 1916 2 that a transshipment agreement between First and

Second Carriers is subject to the requirements of section 15 of the

ShippingAct 1916 3 that the agreement in question is not contrary
to the public interest and will promote a more efficient and orderly
shipment of rubber to the United States 4 that the arrangement
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among the Second Carriers to enter into a transshipment agreement
is not subject to the requirements of section 15 5 that Agreement
No 9311 represents the complete understanding of the parties and

6 that Agreement No 9311 has not been implemented in whole or

in partwithout approval by the Commission
We have considered the exceptions of the parties and find that they

are essentially a reargument of issues which were fully briefed and

treated by the Examiner in his initial decision Upon careful examina

tion of the record we conclude that the Examiner s disposition of

these issues was well founded and proper See also Docket 65 17 FMC

Reports 10 FMC 183 decided October 13 1966

Accordingly we adopt the Examiner s initial decision as our own

and make it a part hereof and for the reasons stated therein Agree
ment No 9311 is hereby approved pursuant to our authority under

section 15 ofthe ShippingAct 1916 as amended

By theCommission
Signed THOMAS LISI

Searetary
10 FY O
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No 65 19

TRANSSHIPMENT AND THROUGH BILLING ARRANGEMENT BETWEEN
EAST COAST PORTS OF SOUTH THAILAND AND UNITED STATES
ATLANTIC AND GULF PORTS

Agreement No 9311 betweep tw9 groups of carriers providing for transship
ment of rubber at Sin pore found to be subject to the requirements of sec

tlon15 of the Shipping Act 1916

The proposed transshipment agreement not found to violate any of thestandards

of section15 and it is therefore approved

Elkan Turk Jr for respo dent carriers designated Second
Carriers

Leonard G James and F Oonger FalWcett for Interven rHolland
America Line filed briefs but did not appear at hearing

Donald J B er and Roger A McShea III Hearing Counsel

INITIAL DECISION OF E ROBERT SEAVER PRESIDING
EXAMINER 1

1 THE INVESTIGATION

Agreement No 9311 was filed fOF Commission approv l under sec

tion 15 2 of theShipping Act 1916 the Act The agreement creates an

exclusive arrangement between two groups of carriers for the carriage
of cargo rubber on through bills of lading from ports on the east
oast ofsouth Thailand to ports on the Atlantic and gulf coasts of the

United States with transshipment at the port of Singapore The two

parties to the agreement are described therein as 1 the First Car
riers 8 the steamship lines that bring the rubber to the roadstead at

Singapore and 2 the Second Carriers 4 those that transport the
rubber on to the United States

1 This decision was dopted by the Commission Oct S 1966
I Sec 15 Is set out In appendix A attached
3These are Straits Steamship Co Ltd IStrait8 N V Konlnkl1jke Patketvaart

Maatschapplj N V K and Heap Eng Moh Steamship Co Ltd
These are the 9 member steamship l1nes of New Yor Lines Agency discussed later
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The Commission instituted this proceeding under the authority of

sections 15 and 22 of the Act to determine whether the proposed
agreement should be approved disapproved ormodified under section

15 In its Order of Inve tigation the Commission also required investi

gation of the questions as to whether First Carriers the agreement
itself or the arrangement among Second Carriers to enter into it are

subject to section 15 The questions to be investigated are set forth
in the following language quoted from the Order

1 Whether First Carriers parties to Agreement No 9311 are

common carriers by water in the foreign commerce of the United

States as defined in section 1 of the Shipping Act 1916
2 Whether Agreement No 9311 is subject to the requirements of

section 15 ofthe ShippingAct 1916

3 Whether Agreement No 9311 if subject to section 15 should
be approved disapproved or modified pursuant to section 15

4 Whether the arrangement between Second Carriers to enter

into greement No 9311 is an agreement subject to the require
ments ofsection 15

5 Whether the arrangement between Second Carriers to enter

inter Agreement No 9311 if subject to section 15 should be ap

proved disapproved or modified pursuant to section 15
6 Whether Agreement N 09311 represents the complete under

st nding between the parties and

7 Whether Agreement No 9311 or the arrangement between
the Second Carriers to enter into Agreement No 9311 have been
carried out in whole or part without approval of the Commission

as required by section 15

Second Carriers appeared at the hearing represented collectively by
connsel presented evidence and filed abrief in support of appro1ral of
the proposed agreeinent 5 Hearing Counsel participated in the pro

ceeding and utge in their brief that whileFirst Carriers are not neces

sarily subject to section 15 section 15 approval is required They take

the position that the standards of section 15 will not be violated and
that approval should therefore be granted Intervener Holland
America Line came into the proceeding because they participate in

transshipment arrangements in various trades and state that they
have an interest in the outcome They did not appear at the hearing
but counsel filed briefs urging that section 15 approval is not required

The disposition of these issues calls for a somewhat detailed c6n

5 Second Carriers take the position that the agreement is not subject to sec 15 but state

that If the Commission determines that sec 15 approval is required the agreement must
be approved because Ithas not been shown that the agreement would violate the standards
of sec 15
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sideration of the facts surrounding the cargo the shippers and the

carriers involved in the trade that is the subject of Agreement No

9311 In order to provide the necessary backgrotilld of the proposed
agreement the following findings have been extended beyond those

facts that would be considered essential under a strict application or

the rules of evidence

2 THE FACTS

During the season of the northeast monsoon which extends from

November through March considerable difficulty is experienced in

attempting to load cargo on large vessels at the ports on the east coast
of south Thailand Songkla Patani and Narahdivas At all times
the loading or large vessels at these ports is somewhat inefficient be

cause there are no docks with berths for loading Large ships stand

off the shore several miles at anchor where they are loaded from

lighters Rubber moves from these ports in about the same volume the

year around

Crude rubber is exported from these ports to Japan Europe and
the United States Today substantially all of the rubber destined for

the United States moves on the respective vessels of both groups of

respondents The lines which will make up the First Carrier group
under Agreement 9311 transport the rubber to Singapore 6 There

it is discharged into lighters and reloaded onto vessels of one of the

Second Carriers for carriage to Atlantic and gulf ports The cargo
is not landed at Singapore lIt is intended to and it does move from
south Thailand to the United States in continuous carriage in a direct

through movement The carriers who make up the FirstCarrier group
as well as the Second Carriers are common carriers by water

Several nonconference lines operate vessels inbound to the United
States from Singapore who are ready and willing to serve the rub

ber exporters The three originating carriers are faced with even

greater potential competition because there are many other carriers

serving routes that include both Singapore and the ports on the east

oast of south Thailand Still others ply between Bangkok and Singa
pore Any of these could easily serve the ports on the east coast of
south Thailand because these ports are on nearly a direct line be
tween Bangkok and Singapore The success of the three First Carrier
lines over their competition in the rubber trade to the United States
apparently results from the fact that they actively solicit the cargo
from shippers and also because the conference carriers presently
patronize only these three lines for the first leg of the journey The

8SIngapore today Is an Independent sovereign nation
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American purchaser bids on the rubber on a cost and freight basis
but he pays the freight charges on delivery The letter of credit is

therefore made out for the fob price The shipper in Thailand does

not always nominate the carriers While the record is not entirely
clear on this point it would seem from this that the American cost

and freight purchaser would sometimes select the carrier as is usually
the case on cost and freight slipments

A conference presently made up of nine steamship lines serving
this trade who will make up the Second Carriers was formed in

1951 under Agreement No 8100 duly approved under section 15 In

1954 some of the lines resigned from the conference and reduced their

rates The resulting instability of rates led the conference lines in 1955

into Agreement No 8061 providing for the apportionment of rubber

cargo among the members Under the terms of that agreement the

members each of whom must be a member of the conference dis

continued the use of their respective local agents in south Thailand

A joint agency was set up to serve all the members collectively with

its main office at Haadyai south Thailand which is near the port of

Songkla on the east coast and a branch at Singapore This agency

is referred to as New York Lines Agency NYLA The group of

carriers that are members of the apportionment agreement is also

referred to by that name The rubber shipments are apportioned
among the members by the Agency in accordance with fixed percent
age shares stated in the agreement but the arnings are not pooled

At the time NYLA was formed a much greater quantity of rubber

was imported from Siam through Atlantic and gulf ports than is

imported today In 1956 the first year of operation under the NYLA

arrangement 106 147 long tons moved This dropped to 50 720 in

1960 14 166 in 1963 5 867 in 1964 and only 1 288 tons moved from

January to September 1965 The conference witness testified that

this decrease occurred because of higher prices paid for rubber in

Japan and Europe There is no evidence in the record that the forma

tion or operation of NYLA led to this decrease in traffic The con

ference earners expect our imports of rubber from Thailand to in

crease in the near future They say the traffic has bottomed out

Rubber in Thailand is produced by sman holders as distinguished
from the large plantations found in some places in Southeast Asia The

shippers of rubber are normally consolidators who buy rubber from

the growers for export There are many of these shippers in Thailand

so that the ship of one of the First Carriers does not load only the

rubber of one shipper on one voyage nor even the rubber available at

one of the three ports The ships sail north from Singapore light and
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normally load at all three ports in order to obtain sufficient cargo to
make the voyage worthwhile On each voyage then the rubber of
many shippers destined for many ports and consignees and covered

by separate shipping documents will be on board
The shipper usually books the cargo with one of the First Carriers

and notifies the NYLA office at Haadyai In somEP instances the cargo
is booked directly with NYLA The first carrier issues a mate s re

ceipt or boat note as a receipt for the cargo rather than a bill of

lading This serves the same purpose as a dock receipt The NYLA
office at Haadyai notifies their Singapore office of the movement and
it is then allocated to one of the Second Carriers under the apportion
ment agreement NYLA issues to the shipper a transshipment bill of

lading of the designated Second Carrier in exchange for the mate s

receipt and the shipper then draws down from the thank about 70

percent of the purchase price covered by the letter of credit Under

Agreement 9311 the bill of lading will be issued by one of the Second
Carriers to cover the entire trip from south Thailand to the United
States Thus it is issued on behalf of the originating carrier as well as

the oncarrier
When the rubber has been loaded iboard one of the oncarrier s

ships at Singapore that carrier cables NYLA at Haadyai so advising
them and reporting any exceptions NYLA Haadyai then places the
onboard endorsement on the hill of lading and no any exceptions
The banK upon receipt of the onboard hill pays the balance to the

shipper under the letter of credit and sends the bill of lading on to
New York The shipment is made on a freight collect basis

The freight rate for the entire service from south Thailand to the
United States port is that shown in the tariff of the conference The
rate at present is 50 25 for 2 500 pounds of sheet rubber or 2 240
pounds of crepe The rate is the same when the conference line calls
direct at the south Thailand port during the open season The con
ference member presently pays freight charges of approximately
US 10 per ton to the line that brings the rubber to Singapore as well as
the cost of lighterage at Singapore The conference line charters the

lighters at present The apportionment of freight under Agreement
9311 will continue in this same proportion

Under Agreement 9311 the First Carrier will arrange and pay for
the lighterage at Singapore Second Carriers will reimburse First
Oarriers at the rate of 5 Malayan dollars per ton for this service This
is US 167 First Carriers are also required by Agreement No t311 to
sort the rubber hy marks bills of lading lots and destinations before
delivery to Second Carriers This is an important feature of the
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agreement and reflects one of the main reasons why the conference
members see aneed for it

On occasion in the past rubber cargo of various shippers that was

transshipped at Singapore was hopelessly mixed In one instance a

vessel came into Singapore with 18 000 bales of rubber on board 10 000
of which were for transshipment to various American ports via
NYLA and 8 000 destined for ports in EUrope and Latin America
The NYLA carrier could not distinguish most of the marks and the

cargo was inextricably mixed so most of it was left behind This re

sulted in the payment of large claims to the importers Under Agree
ment 9311 the sorting responsibility is that of the First Carrier on

whose vessel the cargo is loaded

Second Carriers testified that the arrangement will promote more

orderly and efficient transshipment The agreement provides that the
Second Carriers shall receive rubber for transshipment in this trade

only from First Carriers and First Carriers agree to transship only
via Second Carriers Second Carriers are allowed to load direct at the
south Thailand ports during the open season and each of them may
transship rubber at Singapore on its own vessels during the open
season

The threelines that make up the First Carriers were selected by the
Second Carriers because they are the most experienced and dependable
carriers in this service Second Carriers are similarly the most ex

perienced carriers in the transportation of rubber in the second leg of
the route Experience in the transport of rubber enables the carrier to

provide better service because it calls for special skill and experience
The arrangement will tend to provide shippers with efficient and stable
service By dealing exclusively with First Carriers rather than deal

ing with all carriers in the trade indiscriminately Second Carriers
believe that they and the shippers will be assured of stability of serv

ice through thick and thin That is if the rubber trade diminishes

or more attractive cargoes are offered elsewhere these three carriers
will have a motive to stay in the trade There is no evidence to the

contrary and since this prediction accords with history in the field of

ocean transport it is accepted as valid

Speed of transshipment service is important to shippers because it
permits them to receive payment under letters of credit earlier and

avoid their working capital being tied up This cooperative working
arrangement between the two groups of carriers will expedite the

transshipment service As noted above it will eliminate the problem
of resorting the cargo at Singapore Itwill also promote stability of
rates which is equally important to shippers There is no dual rate

system in effect in this trade NYLA vessels make 15 calls a month
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in this service No question was raised as to the adequacy of the con

ference service Due to their know how their length of service and

frequency of service they carryall the rubber in this trade It can be

concluded from this that they have found no need for a dual rate

system
The freight rate on rubber from south Thailand to Japanese and

European ports is roughly half of that to United States ports The

price of a ton of rubber is about 500 on a cost and freight basis It

seems unlikely that a 25 rate disparity would be the cause of the

decrease in the exports of rubber to the United States There is no

evidence in the record one way or the other as to whether the dif

ference is justified The relative distance would tend to justify it

of course The question of rate levels is not directly in issue here in

any event It is not expected that Agreement 9311 will result in a

change in the conference rate either upward or downward Orient
Overseas Line O O L one of the independent carriers in this trade
has a rate on rubber from Singapore of 42 per 50 cu ft plus an

arbitrary of 125 The conference rate is 45 50 They would come out

better on shipments from Singapore under this rate than they will
under the transshipment arrangement contemplated by Agreement
9311

The shippers who expressed themselves on the subject do not

oppose the approval of the agreement Central Gulf Steamship Co an

independent carrier in the trade stated that it did not oppose the

agreement However this carrier also said it soon may joiDthe con

ference so this position cannot necessarily be taken as typical of the

independent carriers O O L opposes the agreement on the ground that

its exclusive provisions would prevent O O L participation in the
rubber cargoes transported by First Carriers No other independents
have expressed a view in this proceeding The government of south
Thailand has not indicated an interest in the agreement either in

communications with the carriers or in the course of this proceedingL

3 DISCUSSION AND CONCLUSIONS

The first and second issues to be resolved as stated in the Order of

Investigation can be treated together
Question No1 Whether First Carriers parties to Agreement

No 9311 are common carriers by water in the foreign com

merce of the United States as defined in section 1 of the Ship
pingAct 1916
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Question No 2 Whether Agreement No 9311 is subject to the

requirements of section 15 of the Shipping Act 1916

Section 15 requires every common carrier by water or other person
subject to this Act to file with the Commission for approval all

agreements of the type described in that section with another such
carrier or person Section 1 defines common carrier by water to
mean for our purpose in this proceeding a common carrier by water
in foreign commerce which in turn is defined in section 1 to mean

A common carrier engaged in the transportation by water of passengers or

property between theUnited States and a foreign country

First carriers are common carriers The record clearly establishes
this fact The Holland American brief contains an innuendo that
there is no such thing as a common carrier outside common law coun

tries For whatever relevancy this factor has every country recog
nizes the common carrier concept See Report of United Nations
Conference on Trade and Development January 28 1964 On page
14 the reportstates

Whereas the tramp owner is only bound to carry a cargo from one place to
another after he has engaged himself by charter party to do so the liner is

legally defined as a common carrier inall countries

The point here in any event is that the First Carriers are acting as

common carriers within the meaning of section 1 so that part of the
definition is satisfied

The question then is whether these carriers are engaged in the
transportation of property between the United States and a foreign
country either by virtue of their actual carryings or because of their
joint activity with Second Carriers covering the whole route from
south Thailand to the United States The answer is that they are so

engaged on both counts
In Restrictions on Transshipment at Oanal Zone 2 U S MC 675

1943 the U S faritime Commission held unequivocally that car
riers transporting cargo destined for the United States between two
foreign ports the cargo being transshipped to other carriers at the
second port were engaged in the transportation of property between
the United States and a foreign country within the meaning of sec

tion 1 and that the agreement covering the transshipment was sub

ject to section 15
For rather wid ly varying reasons the parties herein argue that

First Carriers are not so engaged In order to sustain these arguments
the Oanal Zone case and a continuous line of other precedents going
back to the beginning would have to be overturned even though there
has been no change in the statutes or the circumstances Intervener
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Holland America Line acknowledges that the Oanal Zone case is in

point but urges that the Commission should reverse its predecessor
Respondent attempts to distinguish the case on the ground that some

of the carriers involved in Oanal Zone made direct calls at U S ports
on other routes and that the first carriers in the instant case do not

do so This is by no means a distinguishing feature The sole operation
of the carriers involved in the Oanal Zone ruling was the transship
ment service Other activities of the carriers have no bearing on the

legal status of the transshipment agreement Likewise the fact that

here the Second Carriers issue the through bill of lading rather than

the originating carriers does not distinguish the cases as contended

by counsel In most if not all transshipment agreements either the

originating carrier or the oncarrier issues a through bill for the whole

trip but this has never been held to prevent the agreement being
subject to section 15

After speaking ofearlier decisions that such a transshipment agree

ment was subject to section 15 the Commission stated on page 678

These administrative determinations which have stood for years without

challenge rest upon sound reason

Section 15 applies to every common carrier by water This term as defined

in section 1 of the Shipping Act 1916 includes a common carrier by water in

foreign commerce which is defined as a common carrier engaged in the

transportation by water of passengers or property between the United States or

any of its Districts Territories or possessions and a foreign country whether

in the import or export trade Tbe transportation in question does notend

at Cristobal It is through transportation from Colombia and Ecuador to United

States ports on the Atlantic or Gulf When the lines operating up to the Canal

enter into the carriage of commerce of theUnited States by agreeing to receive

the goods by virtue of through bills of lading and to participate in through

rates and charges they thereby become part of a continuous line not made by

consolidation with the on carrying lines but made by an arrangement for

the continuous carriage or shipment from a foreign country to the United States

Oincinnati N O T P Ry 00 v Interstate Oommerce Oommission 162 U S 184

192 Clearly therefore the former being part of thecontinuous line over which

the through traffimoves are engaged in the transportation by water of

property between the United States and a foreign country Norfolk

Western R R 00 v Pennsylvania 136 U S 114 119 Indeed they are no less a

factor insuch transportation than theon carrying lines

The lawyers for Holland America argue in effect that the decision

was erroneous because the two Supreme Court cases cited in the

above quoted portion of the decision weredecided under the Interstate

Commerce Act and that therefore the Commission decision was based

on the Interstate Commerce Act rather than the Shipping Act This

argument is unacceptable because it is evident that the Commission
cited the Supreme Court cases as involving generally analogous situa

tions where the Supreme Court reiterated the well established prin
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ciple that any local carrier becomes a part of the continuous line of

carriage when he enters into a through route arrangement It is quite
evident that the Commission was aware of the applicable language
of the Shipping Act for they quoted the relevant portion of it in the

same passage The other cases decided by the Commission and its

predecessors and successors on this point do not even mention those

Supreme Court cases

flearing COlillsel urge that the arrangement between the Second
Carriers to enter into Agreement 9311 is a section 15 agreement They
say that the effect is practically the same as the result in Oanal
Zone and that they are really doing through the back door what

the Commission in that case Oanal Zone did so to speak through
the front door page 181 of transcript They state that Oanal

Zone settled the proposition that First Carriers fall within the

definition of section 1 of the Act yet they say in their opening brief

that when that case is looked at with a degree of penetration it can

be distinguished from the case at hand 1

They say the following factors distinguish the cases 1 In Oanal

Zone the transshipment points were in territory leased and ad

ministered by the United States 2 The Oanal Zone agreement did

not involve exclusive dealings between the two groups and it in

cluded through movements by single member carriers as well as

transshipment
None of these points distinguish the instant case from the Oanal

Zone case The two cases aTe on all fours The Commission treated the

Oanal Zone case as a situation where the originating carriers did not

touch a port of the United States Commerce between the U S ports
and the Canal Zone has always been treated as foreign comnlerce

Sigfried Olsen v W S A and Grace Line Ino 3 F J1 B 254 259

1950 First carriers in the Oanal Zone case plied between foreign
ports just as they do in the instant case

The fact that the carriers who were parties to the agreement in

volved in Oanal Zone were permitted to carry cargo over the entire

route if they chose is not a distinguishing factor Under Agreement
9311 any of the Second Carriers can make direct calls at south Thai

land ports during the open season The Oanal Zone agreement had

exclusive features too

T In their answering brief Hearing Counsel have apparently sensed the weakness of this

position because they urge the Commission not to make a decision that would disclaim

Jurisdiction over the originating carrl rs In a through movement In Docket No 65 17

Transshipment and Apportionment Agreements From Indonesian Ports to United States

Atlantic and Gulf Ports decided by Examiner Benjamin A Theeman on Mar 24 1966

Hearing CouDsel take the pOSition that First Carriers are subject to sec 15
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Other even less pertinent distinctions are att mpted to be made
but these need not be discussed further because the preoccupation of

counsel with attempts to distinguish this case from the anal Zone
case has caused them to miss or to obscure the point The briefs treat

the Oanal Zone case as an isolated and unique incident and treat the
whole area of transshipment agreements as rather novel innocuous

arrangements that really haven t received much if any serious con

sideration until this proceeding came along The transportation of
property to and from the United States by means of transshipment
arrangements is in fact a major element in the foreign commerce of
the United States To remove it from regulatory control would ob

viously have a profound impact on our foreign commerce Holland
America even seems to argue that no transshipment agreement is a

section 15 agreement
The point is that under frequent rulings and decisions long estab

lished policy and consistent practice the Commission and its predeces
sorshave always required approval of transshipment agreements under
section 15 The fact that in many instances the carrier or carriers on

one side of the agreement do not touch U S territory has not been
deemed and is not now deemed to make a distinction in this policy or

these decisions The briefs of counsel except intervener Holland
America give the impression that th ir authors are unaware that the

regulatory supervision and processing of such agreements has been
and is today one of the largest areas of concern of this Agency More

transshipment agreements are on file and presently in operation under
section 15 than any other type of agreement They constitute more

than half of the section 15 agreements presently on file and many

probably most of them involve arrangements where the carrier or

carriers on one side never call at ports in the United States The Ex
aminel ta kes official notice of the facts stated in this paragraph

Like Agreement 9311 some transshipment agreements contain ex

clusive features which prohibit either side dealing with other carriers
in through shipments in the particular trade Others do not contain
the exclusive feature Contrary to the contention of Holland America
all such agreements have been held to fall within section 15 See lnter
coastal Rates From Berkeley 1 D S S B B 365 367 1935 and the
cases cited later herein Such agreements are invariably cooperative
working arrangements under section 15 and like Agreement 9311

frequently cover aspects of rate fixing andlor provide for exclusive

dealing among the parties Agreement 9311 is patently subject to the
statute To treat it as an innocuous incidental facet of the overall

activities of these carriers would overlook the spirit as well as the
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letter of the Act The exclusive arrangement goes far beyond the

elimination of intraconference competition usually accomplished by
section 15 agreements and attempts to restrict the competition of in

dependent carriers Without surveillance under section 15 such

predatory devices are obviously capable of being discriminatory ot

detriment to our foreign commerce and contrary to the public interest

The first time the matter wasmentioned in a formal decision was in

1935 in Interooastal Rates From Berkeley 1 U S S B B 365 367 This

decision recognizes that transshipment agreements must be filed under

section 15 Next came Oommonwealth of Ma8saohusetts et ale V Oolom

bian SS 00 et al 1 U S MC 711 in 1938 and the Oanal Zone case in

1943 Ifthe case ofB M Arthur Lumber 00 IM V Americwn Hawai

ian SS 00 2 U S M C 6 1939 cited by Holland America as contrary
to OanalZone has any bearing on thisproceeding it is thefact that the

through route transshipment arrangement involved there was filed
and approved under section 15 as Agreement No 4970 The Examiner

finds nothing in that decision that is at odds with the other precedents
cited here

The converse of the instant situation was present in Boston Wool

Trade Assn V Ooeanic et al 1 U S S B 86 1925 where wool from

Australia destined for Boston was transshipped at San Francisco to an

oncarrier who carried the wool through the Panama Canal to Boston

The Shipping Board held that the San Francisco to Boston leg of the

through transportation was foreign commerce rather than interstate

They looked at the whole through route as a unit This must be done

here as well witl1 the result that the entire through transportation is

part of the transportation of property between the United States

and a foreign country As said in the Boston Wool case page 87 the

stop at the transshipment point is only incidentally apart of the move

ment and does not change its character InCommon Oarriers by Water

6 F MB 245 1961 the Federal Maritime Board noted that if re

spondents were held to be common carriers a through transportation
agreement would require section 15 approval The proposition was

apparently deemed to be so well established that neither the Board nor

any oftheparties raised any question on thatscore

Recent actions of the Commission have confirmed this unvarying
policy and decision On July 15 1964 the Commission mailed to all

affected carriers a notice of the delegation of authority to the Bureau

of Foreign Regulation to approve under section 15 the more routine

transshipment agreements filed for approval A copy is attached

marked AppendixB This notice wasgiven pursuant to Commission

Order No 1 which was amended at about that time to provide for this
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delegation of authority to approve transshipment agreements This

recognizes ofoo rse that suchagreements require section 15 approval
Nodistinction is made as to those involving only carriers that call at

U S ports Obviously by their very nature such through shipment
arrangements normally involve transshipment at a foreign port with

one carrier or group of carriers plying between that port and other

foreign ports
Even more recently in Pacific Seafarers Inc v AGAFBO 8 FMC

461 the Commission recognized that section 15 jurisdiction would lie

if the carriers involved there who traded between ports in Thailand

and Taiwan had been transporting cargo transshipped from the

United States The decision states Further the record is bereft of

any evidence that the cement involved was cement transshipped from

the United States so theCommission determined that it did not have

jurisdiction
Section 18 b added to the Act in 1961 requires common carriers in

foreign commerce and conferences of such carriers to file their rates

with the Commission for transportation to and from United States

ports and foreign ports between all points on its own routeand on any

through rate that has been established and it gives the Commission

jurisdiction overtherates so filed Congress cannot be charged with the

futile action of assigning this responsibility to the Commission to

regulate rates on a through route if the Commission had no authority
over interoarrieragreements under the terms of which such rates are

established and applicable The Holland America argument that the

inclusion of the italicized words somehow shows a congressional inten

tion to omit them from sections 1 or 15 is unacceptable In the first

place we are considering the enactments of two different Congresses
Beyond this the 87th Congress can be deemed to have been aware of

the long and unvarying Agency policy decision and practice requiring
the filing of through transportation arrangements The 1961 amend

ments did nothing to bring this decision and practice into question they
confirm it Inany event the intention ofa 1916 Congress can hardly be

ascertained by looking at a statute enacted in 1961

The effect of a contrary holding must be considered IfAgreement
9311 werenot subject to the Act the patties thereto would be at liberty
to engage in any discriminatory monopolistic predatory practice
they wish 8 at least in the Singapore Thailand leg of thiscontinuous

journey to the detriment of shippers andthe destruction ofcompeting
carriers in our foreign commerce who 0011 or may wish to call at these

8To the extent that the antitrust laws might not be applicable If they are considered

to be applicable this does not solve the problem since Congress intended the sec 15 stand

ards to apply to situations fa111ng within its coverage rather than the antitrust lawB
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Thailand ports direct This would be true in all trades where through
transportation is practiced It is not conceivable to the Examiner that

Congress intended such a result
First carriers are literally engaged in participating in the

t1lansportation f property between the United States and a foreign
country within the meaning of section 1 when they carry the rubber
on the initial leg of the through route Equally important they are

also constructively engaged in the whole trip from Thailand to
New York by entering into Agreement 9311 because the carriage on

the entire trip then becomes a joint and common undertaking between
the two groups of carriers It is not open to question at this late date
that the transport of cargo between the United States and Thailand
is part of the foreign commerce of the United States Switching the

cargo to a different vessel in the roads at Singapore does not change
this

Counsel mistakenly look at the problem strictly as one of jurisdic
tion over the person where the First Carriers are concerned and they
worry about theoretical aspects of enforcement Vhat we are primar
ily concerned with is jurisdiction over the agreement between these
two groups Enforcement poses no problem for if the requirements of
the Commission are not met by the parties and the section 15 standards
are violated the agreement will be disapproved

For the foregoing reasons the first two issues are answered in the
affirmative

Question No 3 Vhether Agreement No 9311 if subject to sec

tion 15 should be approved disapproved or modified pursuant
to section 15

The parties agree that there has been no showing that the agreement
will be unjustly discriminatory or unfair that it will operate to the
detriment of the commerce of the United States be contrary to the
public interest or in violation of the Act On the positive side the
evidence shows that the agreement will promote a more efficient and

orderly transshipment of rubber in this trade It will tend to provide
service to shippers in lean timesbecause the threeFirst Carriers being
assured of the exclusive transshipment of through cargo with the
conference lines will develop an interest in the trade and will be
motivated to stay there and serve the trade even though greener fields
elsewhere might otherwise lure them away The arrangement for

sorting the cargo by First Carriers will speed the transshipment
process This will be of benefit to shippers as it will allow them to

recoup their investment sooner

There was no evidence that the agreement will result in increased
rates Importers of rubber did not oppose approval of the agreement
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One of the independent carriers in the trade between Singapore and

the United States O O L testified that the agreement is discrimina

tory as to it because it will be prevented from transporting through

cargo under transshipment arrangements with any of the First Car

riers There is no question that the agreement will place some restric

tions on competition but this factor alone does not prevent approval
under section 15 The First Carriers are not transshipping cargo at

present with O O L so that carrier will be no worse off under the

agreement except insofar as it eliminates the prospect of their doing
so in the future There is nothing to prevent O O L working out

transshipment arrangmnents with other first carriers or calling direct

atThailand at least in theopenseason

Since the agreement will not violate any of the standards of section

15 and it will serve valid transportation purposes it should be

approved
Question 4 vVhether the arrangement between Second Carriers

to enter into Agreement No 9311 is an agreement subject to the

requirements ofsection 15

Question 5 Vhether the arrangement of Second Carriers to

enter into Agreement No 9311 if subject to section 15 should

be approved disapproved or modified pursuant to section 15

Question No 4 requires a decision as to whether a preliminary
agreement presumably entered into by the members of the conference

an agreement to agree has to be submitted for approval under sec

tion 15 The answer is in the negative Respondents argue with some

fervor and the Examiner agrees that a requirement that every pre

liminary agreement to negotiate be submitted for approval is not

contemplated by the statutes and would lead to the hopeless conges
tion of the Commission s docket Under a contrary rule every fime
a section 15 agreement between two groups were filed the separate
agreement between the members of each group also would have to be

filed In addition each separate agreement among the members of

each group would have to have section 15 approval as negotiations
progressed and as each side altered its position on various points
Such an absurd result was surely not contemplated

The short answer is that a mere agreement to negotiate among the

members of just one side of the ultimate bargain cannot standing
alone accomplish those things covered by section 15 and therefore

such an agreement does not come within the section It cannot fix

or regulate rates give special rates control competition pool earn

ings allot ports et cetera The colloquial expression It Takes Two

to Tango is so entirely appropriate that its use here hopefully will be
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excused For these reasons among others section 15 approval is not

required for the agreement if any between Second Carriers
However Hearing Counsel attempt to place some different interpre

tation on Question No 4 and comparing transshipment arrangements
to dual rate arrangements say that the decision among themselves of
Second Carriers to enter into Agreement 9311 requires section If

approval They cite Anglo Oanadian Shipping 00 v United States
264 Fed 2d 405 C A 9 1959 and Isbrandtsen v United Staters 211
Fed 2d 51 C A D C 1954 as authority for this point Insofar as

they may have any relationship with the situation here those two
cases hold that the action of a group of carriers members of a con

ference in initiating a scheme of dual rates in a particular trade

requires Commission approval under section 15 before it can be carried
out because the basic conference agreement does not provide a cover

of authority as decided by the Board to adopt such a scheme

By means of an alleged analogy with these cases Hearing Counsel
seek to bring Agreement 9311 under section 15 through the baqk
door as they say The foregoing decision on Question No 1 that the

agreement between the two groups of carriers is subject to section 15
makes it unnecessary to decide the back door question of course

However the Examiner is constrained to take it up since the question
was included in the Commission s Order of Investigation or some

thing like it

Hearing Counsel find themselves in a dilemma as a result of I
their conviction that transshipment agreements must be

regulatedand 2 their assertion which has been shown above to be erroneous

that First Carriers are not subject to section 15 Their attempt to
solve this dilemma has led them into further difficulty They seize

upon the Isbrandtsen and Anglo Oanadian cases as authority for the

proposition that an arrangement can be one subject to section 15
even though there may be a party to it who is not subject to the Act
This they apparently feel will get them off the first horn of their
dilemma This nonsubject party in the case of the dual rate

contractis the shipper they say The corresponding party in the 9311 Agree
lTlent would be the First Carriers assuming for the sole purpose of
this discussion that they are not subject to section 15 The analogy
might be tenable if the shippers were party to the arrangement the
courts wereconsidering in theIsbrandtsen and Anglo Oanadian cases

However they were not parties Section 15 requires that common

carriers by water and other persons subject to theAct file for approvat
agreements with another such carrier or person The courts in
those two cases would have had to repeal the statute to reach the result
ur edby Hearing Counsel
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The alleged analogy breaks down when the nature of a dual rate

system is compared with that of a transshipment arrangement Under

the sbra1ultsen and Anglo Oanadian decisions the Commission

approves the scheme of the carriers entered into among themselves

to institute a dual rate system Thereafter the conference enters into

uniform dual rate contracts with the individual shippers thousands

of them under which each shipper is given a reduced freight rate in

exchange for his prolnise of exclusive patronage of the conference
members The act of entering into these individual shipper contracts

does not require approval That act is nothing more than a ministerial

function once the scheme is settled Approval of the scheme

gives blanket authorization for the execution of the individual

contracts
N ow it is certain that the Commission could not and would not give

such blanket authorization to a conference or any other group of

carriers to enter into any and all transshipment agreements there

after On the contrary unlike the individual shipper dual rate con

tracts the Commission must of necessity scrutinize each and every

proposed transshipment agreement in order to see if the special terms

of the particular agreement in the special circumstances of the trade

involved are compatible with the standards of section 15 The distinc

tion lies in the fundamental difference between these two categories of

section 15 undertakings
The heart of the dual rate situation lies in the arrangement between

the conference members to adopt the system itself Even the form of

uniform contract with shippers is apprved as a part of this arrange
lllent Then this arrangement comes to the Commission all of the

ramifications of the plan are available for study and approval dis

approval or modification under section 15 The actual signing up of

the shippers thereafter is actually only incidental On the other hand

the mutual decision among a group of carriers to enter into a trans

shipment arrangement in a particular trade tells only a minor part of

the story At the heart of this transaction is the identity of the other

carrier or group of carriers that will sign the exclusivity of the par
ticular arrangement the form of the contract and other unique inci

dents of the arrangement that must be subjected to thetest ofsection 15
for ad hoc determination Ifblanket consent were given none of these

things would receive regulatory attention

Counsel for Holland America call this approach of Heating Counsel
the half agreement approach and correctly point out a result which
alone would render it unworkable and in violation of the spirit of the

1916 Act as well They point out that only those transshipment ar
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rangements involving more than one carrier on a side would be

brought under section 15 Where one leg of the voyage that which

touches American shores was performed by a single carrier regard
less of the number of lines that might be acting jointly on the other

side of the agreement such arrangements would be utterly immune

from such control 9 In short they say individual carriers could

and would monopolize the transshipment business to and from the

United States a result which could hardly be considered condu

cive to the well being of the commerce of the United States The Ex

amIneragrees

Hearing Counsel are aware of this problem They feel that transship
ment agreements are at the most restrictive extreme of the spectrum of

theanticompetitive devices covered by section 15 and apparently they
do not wish to exclude from regulation every such device not having
multiple parties on a side In their reply brief they wisely urge the

Commission not to make a determination in this case which would

have the effect of disclaiming jurisdiction over originating local seg

ments of through movements to the United States And they
urge the Commission to adopt a flexible rule as to jurisdiction based

upon the exigencies of particular trades At another point they pro

pose that the Commission not make the broad determination in this

case that all first carriers are jurisdictional or nonjurisdictionaV
Hearing Counsel are perfectly correct that each and every trans

shipment agreement should be looked at on its own merits However

this cannot be achieved by a flexible and varying approach to Ques
tion No 1 as cases arise in the future The Act must be applied uni

formly to all carriers The dilemma seen by Hearing Counsel stems

from their attempt to treat a single transshipment agreement in the

same way as the adoption of an entire dual rate system The needed

flexibility is achieved by accepting Agreement 9311 for what it is a

single contract between a group of carriers acting as one as the party
of the first part and another group of carriers acting as one as the

party of the second part both of which groups are subject to section
15 Inthis way and no other the entire arrangement can be scrutinized

as intendedby Congress in theenactment ofsection 15

The incidental agreement between the members of each group first

to negotiate and then to sign are merged into Agreement 9311 and

every facet of those individual agreements can be examined by the

Commission as a part of its scrutiny ofAgreement 9311 The converse

does not hold true however for standing alone the greement among

9The initial decision served Mar 24 1966 in Docket No 6517 10 FMC 183 Trans

shipment etc From Indonesia would have this result
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the conference members to enter into Agreement 9311 is not the same

eontract as Agreement 9311 It is a different contract because it in

volves different parties the former does not necessarily contain or

reflect theterms and conditions of thelatter and under the erroneous

theory that First Parties are not subject to section 15 would cover

only a portion ofthe geographic area covered by Agreement 9311

It covers a different geographic area if First Carriers are held not

to be subject to the Act for this reason First Carriers can be found

not to be subject to theAct only if they are deemednot to be participat
ing in the transportation of property between the United States and

a foreign country Such a decision would require out of consistency
in the use of language that Second Carriers not be deemed to be par

ticipating in the transportation of property between the Thai ports
and Singapore in their transshipment operations Thus the agreement
among each set of carriers would be confined to that route in which

they are said to be participating under this theory Regulation would

necessarily start at Singapore even though thecargo never touches the

soil there but instead moves from south Thailand in acontinuous line

ofdirect transport to theUnited States
Ifit were possible in some way to isolate the arrangement between

the one set of the carriersrather if a case should arise where this

were required or permitted the arrangement would undoubtedly
be subject to section 15 In answer to Question No 5 then if the ar

rangement between Second Carriers could be isolated in this way it

would appear to be approvable under section 15 The Examiner is not

sure just how far such a limited and partial inquiry would go but

surely if the entire Agreement 9311 is approvable as decided under

question 3 one of its antecedent parts standing alone could not be

found to create evils that would contravene the statute This arrange

ment among Second Carriers if there was one has not been sub

mitted for approval of course Under this initial decision it need

not be

Question No 6 Whether Agreement No 9311 represents the com

plete understanding between theparties
None of the parties contend that the document filed for approval

does not represent the complete understanding between the parties
A conference witness testified that Agreement 9311 represents the

complete understanding of the parties There is no evidence in the

record that it does not This finding has reference to the written Agree
ment 9311 between the First Carriers on the one hand and the Second

Carriers on the other The record is wholly inadequate to form the

basis for a decision as to whether there was some other agreement or
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agreements among the shiplines that m ke up Second Carriers or

what the terms of it might have been This matter was raised after
the record was closed However the Examiner does not feel that this
raises any problem since the agreement among the Second Carriers
to negotiate and to enter into Agreement 9311 was merged into Agree
ment 9311 Question No 6 is answered in the affirmative

Question No 7 Whether Agreement No 9311 or the arrangement
between the Second Carriers to enter into Agreement No 9311
has been carried out in whole or part without approval of the
Commission as required by section 15

There is no evidence in the record that Agreement 9311 has been car

ried out in any way The conference witness testified that it has not

Under this initial decision no other agreement between or among these

parties requires section 15 approval Therefore there has been no

violation of the Act on this score However this Question No 7 tends
to point up another weakness in the theory that an agreement to

agree agreement to negotiate or a half agreement among the
conference members is subject to the Act These so called agreements
necessarily have been carried out before Agreement 9311 waspresented
to the Commission for approval Inthiscase it is apparent that none of
the evils sought to be prohibited by section 15 could be perpetrated at

least until there was a meeting of the minds and a contract arrived at
between the two groups of carriers These groups submitted their

Agreement 9311 for approval when this occurred and this must be
taken as timely submission That agreement has not been carried out

4 SPECIAL CoMMENT

The question at the coreof this proceeding is whether First Carriers
fall within the definition of section 1 of the Act so that the agree
ment between that group and the group known as Second Carriers
requires approval under section 15 before it lawfully can be carried
out The Examiner is convinced that this straightforward issue must
be answered in the affirmative Since there is no evidence that the

agreement will run afoul of the standards of section 15 this disposes
of the proceeding

The Order of Investigation does not disclose reasons for the in
clusion of Questions No 4 and 5 having to do with some agreement
other than No 9311 Such questions couldle asked as appropriately
in any section 15 proceeding involving more than one carrier or person
on one side or the other It has been pointed out that the record herein
is inadequate to provide a basis for a meaningful decision as to such

questions
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It would also be a mistake to attempt to joust with the strawmen

built up by the parties in connection with the question whether First

Carriers are subject to section 15 eg whether terminal operators in

the Thailand ports fall within section 15 These questions are not

involved here and they only cloud the issue but there may be inci

dental problems of a corollary nature in this general area that need

answers For example some kind of rule might be devised whereby the

run of the mill transshipment agreement would be deemed to pass

muster under the Act if no objection to it is voiced perhaps some so

called transshipment arrangements where the originating leg falls

entirely within the domestic area of one foreign country and that are

actually concerned with little more than lighterage there could be

excluded This entire area might be an appropriate subject for an

evidentiary rulemaking proceeding where once the Commission lays
Question No 1 above to rest all interested parties could be heard

a proper record of the facts developed and these peripheral issues
resolved In the instant proceeding however it would involve con

siderable risk for the decision to go beyond the real issue The Exam

iner has attempted to decide all the questions included in the Order

simply because the questions were asked by the Commission or its

staff Hewould not otherwise have gone into Questions 4 and 5

5 ULTIMATE CONCLUSION

First Carriers and Second Carriers are common carriers by water

within the meaning of section 15 of the Act Agreement No 9311 a

transshipment agreement between these two groups is subject to

section 15

Agreement No 9311 has not been shown to be unjustly discrimi

natory or unfair as between the interests named in section 15 to

operate to the detriment of the commerce of the United States to

be contrary to the public interest or to be in violation of the Act The

agreement should therefore be approved as it will serve valid trans

portation purposes

Signed E ROBERT SEAVER

Presiding Eraminer

WASHINGTON D C March31 1966
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SEC 15 That every common carrier by water or other person subject to this

Act shall file immediately with the Commission a true copy or if oral a true

and complete memorandum of every agreement with another such carrier or

other person subject to this Act or modification or cancellation thereo to which

it may be a party or conform in whole or in part fixing or regulating transpor
tation rates or fares giving or receiving special rates accommodations or

other special privileges or advantages controlling regulating preventing or

destroying competition pooling or apportioning earnings losses or traffic

allotting ports or restricting or otherwise regulating the number and character
of sailings between ports limiting or regulating in any way the volume or

character of freight or passenger traffic to be carried or in any manner provid
ing for an exclusive preferential or cooperative working arrangement The

term agreement in this section includes understandings conferences and

otherarrangements
The Commission shall by order after notice and hearing disapprove cancel

or modify any agreement or any modification or cancellation thereof whether

or not previously approved by it that it finds to be unjustly discriminatory or

unfair as between carriers shippers exporters importers or ports or between
exporters from the United States and their foreign competitors or to operate to
the detriment of the commerce of the United States or to be contrary to the

public interest or to be in violation of this Act and shall approve all other

agreements modifications or cancellations No such agreement shall be ap
proved nor shall continued approval be permitted for any agreement 1

between carriers notmembers of the same conference or conferences of carriers

serving different trades that would otherwise be naturally competitive unless
in the case of agreements between carriers each carrier or in the case of

agreements between conferences each conference retains the right of in

dependent action or 2 in respect to any conference agreement which fails to
provide reasonable and equal terms and conditions for admission and re

admission to conference membership of other qualified carriers 1n the trade
or fails to provide that any member may withdraw from membership upon
reasonablenotice without penalty forsuch withdrawal

The Commission shall disapprove any such agreement after notice and hearing
on a finding of inadequate policmg of the obligations under it or of failure or

refusal to adopt and maintain reasonable procedures for promptly and fairly
hearing and considering shippers requests and complaints

Any agreement and MY modification or cancellation of any agreement not

approved or disapproved by theCommission shall be unlawful and agreements
modifications and cancellations shall be lawful only when and as long as

approved by the Commission before approval or after disapproval it shall be
unlawful to carry out in whole or inpart directly or indirectly any such agree
ment modification or cancellation except that tariff rates fares and charges
and classifications rules and regulations explanatory thereof including Changes
in special rates and charges covered by section 14b of this Act which do not in
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vQlve a change in the spread between such rates and charges and the rates and

charges applicable to noncQntract shippers agreed upon by approved cQnferences
and changes and amendments thereto ifQtherwise in accQrdance with law shall

be permitted to take effect withQut priQr apprQvai upon cOmpliance with the

publicatiQn and filing requirements Qf sectiQn 18 b hereof and with the pro

visions of any regulatiQns the CQmmissiQn may adQpt
Every agreement mQdificatiQn Qr cancellation lawful under this sectiQn or

permitted under sectian 1 sh llbe excepted fram the prQvisiOns Qf the Act

apprQved July 2 1890 entitled An Act to prQtect trade and CQmmerce against
unlawful restraints and mQnQpolies and amendmentS and Acts supplementary
theretO and the pravis O ns Of sectiQns 73 to 77 both inclusive Qf the Act ap

prOved August 27 1894 entitled An Act to reduce taxatiOn to provide revenue

for the GQvernment and fQr Qther purposes and amendments and Acts supple
mentary thereto

Whoever viO lates any prQvision Of this section Qr Qf sectiQn 14b shall be liable
tQ a penalty CJf nQt mare than I OQO far each d y such viQlatian cQntinues to be

recov red bY the United States ina civil ctiOIl

APPENDIX B

FEDERAL MARITIME COMMISSION

Washington D O

IN REPLY REFER TO

FOreign Trade

Circular Letter NO 641

TO All carriers subject to sectiOn15 andQr 18 b Of the Shipping Act 1916

Subject DelegatiOn Of authOrity by the Federal Maritime CO mmissiOn to approve

unprotested transshipmentagreements
In an effOrt to expedite the handling Of requests fOr apprOval Of rOutine trans

shipment agreements under SectiOn 15 Qf the Shipping Act 1916 the Federal

Maritime CommissiQn has delegated authQrity to theDirectQr Bureau Qf FQreign
RegulatiQn to approve such agreements under SectiQn 15 when they cOntain

certain prQvisions and are fQund not incOnsistent with the standards fO r ap

proval containedinthat sectiOn

The DirectQr of the Bureau Qf FCreign RegulatiQn is delegated authority to

approve transshipment agreements which contain the fQllQwing prOvisions

1 Complete name Qf the parties entering into thearrangement and specifi
cally setting fQrth the portiQn Of the trade that each party will cover in

cluding ports or areas of origin and destination cargo to be carried and

PQrts Qr ranges of ports at which cargO will be transshipped
2 ResponSibility of parties for establishing and filing the applicable

through rates rules regulations and Qther tariff matters

3 Provisions fQr the apportionment af the thraugh revenue and trans

shipment expenses stated in percentages Qr specific dQllar amQunts

4 When applicable pravisiOns for application and apportiQnment of Qther
expenses such as wharfage special handling lighterage tOnnage dues sur

charges and other such charges assessed by a governmental authority
10 F M C
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5 When desired by theparties provisions for indemnification between the

parties for liabilities incurred from Joss damage delay or misdelivery of

goods
6 Provision for the termination of the agreement within a stated notice

period and

7 Provisions for the submission to the FederRil Maritime Commission for
approval of any modification or addition to the agreement

Toqualify foraction under this delegation of authority transshipment agree
ments should not contain any additional substSintive provisions or provisions
which create any eXclusive rights or whiCh inany manner restrict competition
If carriers engaged in the foreign commerce of the United States desire to

have the processing of routine transshipment agreements under Section 15 of
the Shipping Act 1916 handled expeditiously under this newly delegated author
ity they should make every eirort to see that their filed transshipment agree
ments C6mply withtheabove criteria Any such agreements which fail to include
any of the require provisions or which include exclusive or anti competitive
provisions beyond those listed above will require exchanges of correspondence
between the stair and the parties andor final action by the Commission itself
rather than themore expeditious dling at thestaff level

Sincerely yours

WILLIAM A STIGLER Director Bureau of ForeignReguZation

JULY 15 1964
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DOCKET No 1007

PACIFIC COAST EUROPEAN CONFERENCE EXCLUSIVE PATRONAGE DUAL

RATE CONTRACT

SUPPLEMENTAL ORDER ON REMAND

Decided October O 1966

On March 27 1964 we issued our report entitled The Dual Rate
Cases 8 FMC 16 together with an order in Docket No 1007 which

approved a form of dual rate cont act to be used by the Pacific Coast
European Conference for the purpose of according contract rates

On February 3 1965 the US Court of Appeals for the Ninth Cir
cuit in PMifio OOa8t Ewropean Oonference v United States 350 F 2d
197 set aside our order and remanded the proceeding with directions
to allow respondent to be heard as to certain provisions which we had

required in the contract The court concluded in its opinion that

opportunity must be afforded petitioners to participate in rule making in
such manner as the Commission may direct pursuant to S 4 b of the Adminis

trative Procedure Act such participation however to be limited to such clauses
of the proposed contract as were not in subject matter dealtwith in the hearings
inpetitioners adjudicatory dockets or in Docket 1111 350 F 2d at 206 1

The court added however that

as to that portion of thecontract inwhich petitioners have already partic
ipatedthe Commission is of course free fqrthwith to promulgate rules and

establish the substance of approved contracts as to petitioners 350 F 2d at 206

On June 24 1965 pursuant to the direction of the court of appeals
we issued a Notice of Proposed Rulemaking and an Order on Remand
in Docket No 1007 The Notice of Proposed Rulemaking allowed

opportunity for comment by interested parties on two contract provi
J By order dated May 28 1963 we severed 5 issues common to all dual rate proceedings

from the issues In Docket No 1007 and other simllar proceedings The Commission directed
that these issues be consolidated for hearing before a panel of 5 examiners in Docket No
1111 Dual Rate Contracts 1963 Adjudicatlon of Major ISBues

10 F M C 225
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sions which we found had not been noticed according to the require
ments of the Administrative Procedure kct 2 The Order on Remand

reapproved for use by respondent a dual rate contract in the same

form appended to our order in The Dual Rate Cases supra less

the two clauses which were the subject of our proposed rulemaking
notice

On July 26 1965 respondent filed a Petition for Reopening and

Reconsideration of Orders on Remand Respondent alleged therein
that the Commission had misinterpreted its duty on remand in

that 1 the court had directed the Commission to forthwith promul
gate rules and the Commission had instead issued orders and 2

contract clauses which had not been the subject of prior Commission

proceedings had been included in the prescribed contracts In order

to be as completely informed on the subject as possible the Commis

sion on FeJbruary 16 1966 invited the Conference to submit com

ments and to specify just what clauses in its opinion had not been

dealt with in either Docket No 1007 or Docket No 111l

In response to the Commission s invitation the respondent specified
three clauses which in its opinion were not dealt with according to

the la v conceding however that the clauses were dealt with in the

purely lay sense in Docket 1111
3

By order served on September 22 1966 the Commission denied

respondent s petition to reopen and reconsider the Order on Remand
The Commission determined that all three clauses which the Confer

encecontends were not dealt with in the administrative proceedings
were indeed dealt with and according to law The Commission

however concluded that final action on the matter would be held in

abeyance for 20 days to allow respondent the opportunity to file any

appropriate comments relative to the two clauses noticed in the Com
mission s Notice or Proposed Rulemaking of June 24 1965

Subsequently by telegram dated and received on October 11 1966

Conference counsel informed the Commission that there were no

objections to clauses proposed in rulemaking of June 24 1965

THEREFORE IT IS ORDERED That the agreement submitted to the Com
mission hy the respondent in the above proc eding is hereby approved
by us in theform attached to this order the Commission having found

for reasons stated in our report entered on 1arch 27 1964 that

2 The only response to our notice was a letter from U S Borax Chemical Corp which

favored the adoption of the 2 clauses set out in the notice The Conference submitted no

comments
3The 3 clauses specified by respondent related to 1 the provision for exclusion for

cargo carried In merchant owned vessels where the term of the charter Is for 6 months or

longer 2 those provisions dealing with termination for breach and 3 the provision

deallng with the opening of rates
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approval should be conditioned on the inclusion of certain modifica

tionsmade by the Commission and

IT IS FURTHER ORDERED That the terms of the agreement attached
hereto subject to our order of July 31 1964 making certain enumer

ated clauses opti nal rather than mandatory be used by therespondent
to the exclusion of any other terms and provisions for the purpose of

according contract rates

By the Commission

Signed THOMAS LISI

Secretary
10 F M C
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APPROVED CONTRACT FORM

Docket 1007

PACIFIC COAST EUROPEAN CONFERENCE

417 Montgomery Street San Francisco 4 California

SHIPPER RATEAGREEMENT

THIS AGREEMENT made as of the day and date set forth below by and

between the SHIPPER named below and the several steamship lines named at

theend hereof hereinafter called the CARRIERS
WITNESSETH
1 a The Shipper undertakes to ship or cause to be shipped all of its ocean

shipments for which contract and non contract rates are offered from Pacific

Coast ports of the States of Washington Oregon and California to ports of

call in the United Kingdom of Great Britain and Northern Ireland Ireland

the Scandinavian Peninsula Continental Europe including ports on and in the

Baltic and the Mediterranean Seas as well as theseas bordering thereon except
the Black Sea and Morocco on vessels of the Carriers unless otherwise pro

vided inthis agreement
The term Shipper shall include the party signing this contract as shipper

and any of his parent subsidiary or other related companies or entities who

may engage in the shipment of commodities in the trade covered by this con

tract and over whom he regularly exercises direction and working control as

distinguished from the possession of the power to exercise such direction and

control in relation to shipping matters whether the shipments aremade by or

in the name of the Shipper any such related company or entity or an agent
or shipping representative acting on their behalf The names of such related

companies and entities all of whom shall have theunrestricted benefits of this

contract and be fully bound thereby are listed at the end of this contract The

party signing this contract as Shipper warrants and represents that the list

is true and complete that he will promptly notify the Carriers ih writing of

any future changes in the list and that he has authority to enter into this con

tract on behalf of the said related companies and entities so listed

In agreeing to confine th e carriage of its their shipments to the vessels of

the Carriers the Shipper promises and declares that it is his their intent to

do so without evasion or subterfuge either directly or indirectly by any means

including the use of intermediaries or persons firms or entities affiliated with

or related to the Shipper
The Carriers agree that they will not provide contract rates to anyone not

bound by a shippers rate agreement with the Carriers The Shipper agrees that

he will not obt3in contract rates for any person not entitled to them including
related companies not bound by this contract by making shipments under this

contract on behalf of any such person The contract rates shown intheapplicable
tariff shall be less than the non contract rates by 15 of the non contract rates

b This Agreement excludes cargo of the Shipper which is loaded and carried

in bulk without mark or count except liquid bulk cargoes other than chemicals
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and petroleum products in less than full shipload lots or cargo carried in

merchant owned vessels or merchant chartered vessels where the term of the

charter isfor six months or longer
c 1 If the Shipper has the legal right at the time of shipment to select

a carrier for the shipment of any goods subject to this Agreement whether by

the expressed or implied terms of an agreement for the purchase sale or trans

fer of such goods shipment forbis own account operation Yf law or other vise

the Shipper shall select one or more of the Carriers

2 If Shipper s vendor or vendee has the legal right to select the carrier

and fails to exercise that right or otherwise permits Shipper to select the carrier

Shipper shall be deemed to have the legal right to select the carrier

3 It shall be deemed a breach of this Agreement if before the time of ship

ment the Shipper with the intent of avoiding his obligation hereunder divests

himself or with thesame intent permits himself to be divested of the legal right
to select the carrier and theshipment is carried by a carrier not a party hereto

4 For the purposes of this Article the Shipper shall be deemed prima facie

to have the legal right at the time of shipment to select the carrier for any

shipment
a with respect to which the Shipper arranged or participated in the ar

rangements for ocean shipment or selected or participated in the selec

tion of the oceancarrier or

b with respect to which the Shipper s name appears on the bill of lading
or export declaration as shipperor consignee

5 Nothing contained in this Agreement shall require the Shipper to refuse

to purchase sell or transfer any goodS on terms which vest the legal right to

select the carrier inany other person

d This agreement does not require the Shipper to divert shipments of goods
from natural transportation routes notserved by conference vessels where direct

carriage is available Provided however that where theCarriers provide service

between any two ports within the scope of this contract which constitute a

natural transportation route between the origin and destination of such ship

ment the Shipper shall be obligated to select the Carriers service A natural

transportation route is a traffic path reasonably warranted by economic criteria

such as costs time available facilities the nature of the shipment and any other

economic criteria appropriate in the circumstances Whenever Shipper intends

to assert his rights under thisarticle to use a carrier who is nota party hereto

and the port through which Shipper intends to ship or receive his goods is within

the scope of this Agreement Shipper shall first so notify the conference in ac

cordance with the provisions of Article4 hereof

2 a If at any time the Shipper shall make any shipment or shipments in

violation of any provision of this Agreement the Shipper shall pay liquidated
damages to the Conference in lieu of actual damages which would be difficult

or impractical to determine Such liquidated damages shall be paid in the

amount of freight which the Shipper would have paid had such shipment or

shipments moved via a Conference Carrier computed at the contract rate ineffect

at the time of the shipment less the estimated cost of loading and unloading
which would have been incurred had the shipment been made on a Conference

vessel

b 1 Upon the failure of the Merchant to payor dispute his liability to

pay liquidated dalllages as herein speCified for breach of the contract within 30

days dter receipt of notice by registered mail from the Conference that they are
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due and parable the Conference shaH suspend the Merchant s rights and obliga
tions under thecontract until he pays such damages

2 If within 30 lays after receipt of such notice the Merchant notifies the

Conference by registered mail that he disputes the claim the Conference shall

within 30 days thereafter proceed in accordance with Article 9 to adjudicate
its claim fordamages and if it does not do so said claim shall be forever barred

If the adjudication is in the Conference s favor and the damages are not paid
within 30 days after the adjudication becomes final the Conference shall sus

pend the Merchant s rights and obligations under the contract until he pays the

damages
3 No suspension shall abrogate any cause of action which shaH have arisen

prior to the suspension
4 Payment of damages shall automatically terminate suspension
5 The Conference shall notify the Federal Maritime Commission of each

suspension and of each termination of suspension within 10 days after the event

c Except as hereinabove provided damages for breach of this Agreement
shall be actual damages to be determined after breach in accordance with the

principles of contract law

d In order that theconference may investigate the facts as to any shipment
of the Shipper that has moved or that the Shipper or the conference believes

has moved via a nonconference carrier and upon written request clearly so

specifying the Shipper at his option 1 will furnish to the conference chair

man secretary or other dUly authorized conference representative or attorney
such information or copies of such documents which relate thereto and are in

his possession or reasonably available to him or 2 allow the foregoing persons

to examine such documents on the premises of the 8hipper where they are regu

larly kept Pricing data and similar information may be deleted from the docu

ments at the option of the Shipper and there shall be no disclosure of any
information in violation of section 20 of the Shipping Act 1916 as amended

e Within ten 10 days after the event in any transaction in which the

Merchant is a party and the legal right to select the carrier is vested in a person

other than the Merchant and if he has knowledge that the shipment has been

made via a nonconference carrier the Merchant shall notify the conference in

writing of this fact giving the names of tQe merchant and his customer the

commodity involved and the quantity thereof and the name of the nonconfer

ence carrier Provided however That where the activities of Merchants are so

extensive in area or the nature or volume of his sales makes it impracticable

to give notice within ten 10 days the Merchant shall give notice as promptly
as possible after the event

3 This agreement is notand shall notbe construed to be a contract of carriage
with the Carriers or anyone of them Shipments under this Agreement are sub

ject to all the terms and conditions of thecurrent Conference Tariff on file with

the Federal Maritime Commission and the respective Carrier s engagement note

permit dock receipt mate s receipt and bill of lading regularly in use by the

individual Carrier when shipments are tendered With respect to contracts of

carriage made between the Shipper and one of the Carriers noneof the other com

panies referred to as Carriers shaUbe liable jOintly or severally or in any way

or to any extent

4 The Carriers severally agree to furnish from time to time when requested
at the applicable contract rates and subject to the conditions hereafter stated
space for the aforesaid shipments of the Shipper to the discharging ports of the
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Carrier s provided that such space is available when the Shipper makes

application therefor In the event that none of the Carriers is able to furnish

reasonably prompt space for specific shipments when requested by the Shipper
the latter will be free to forward such shipments by any vessel other than those
of the Carriers without violating this Agreement provided that the Shipper
first notifies the Conference at San Francisco in writing of its inability to obtain

space required and allows theConference forty eight hours after receipt of such

notice to confirm that the space is notavailable
5 For the purpose of giving Shipper notices of changes in rates the Shipper

may furnish the Conference a list of commodities in which the Shipper is inter

ested If requested by the Shipper but not otherwise the Shipper shall there

after receive written notice of changes of rates applicable to said commodities
6 a The Carriers shall make no change in rates charges classifications

rules or regulations which results in an increase or decrease incost to the Ship
per except as provided by Section 18 b 2 of the Shipping Act 1916 and

the Rules of the Federal Maritime Commission Provided however the rates

of freight under this agreement are subject to increase from time to time and

the Carriers insofar as such increases are under the control of the Carriers

will give notice thereof not less than ninety 90 calendar days in advance of

the increases by publishing them ninety 90 calendar days in advance in the

Pacific Coast European Conference Tariff Should circumstances necessitate

increasing the rates by notice as aforesaid and should such increased rates be

not acceptable to the Shipper the Shipper may tender notice of termination of

this Agreement to become effective as of the effective date of the proposed
increase by giving written notice of such intention to the Conference within

thirty 30 calendar daYs after the date of notice as aforesaid of the pro

posed increase Further provided however that the Carriers may within thirty
30 calendar days subsequent to the expiration of the aforesaid thirty 30

calendar day period notify the Shipper in writing that they elect to continue

this Agreement under the existing effective rates and in the event the Carriers

give such notice this Agreement shall remain in full force and effect as if the

proposed increase had never been made and the Shipper s notice of termination

had never been given
b The Conference shall offer to the Shipper a subscription to its tariffs at a

reasonably compensatory price however the Shipper shall be bound by all

notices accomplished as aforesaid without regard to whether it subscribes to

the Conference tariff Tariffs shall be open to the Shipper s inspection at the

Conference offices and at each of the offices of the Carriers during regular business

hours

c The rates initially applicable under this Agreement shall be deemed to

have become effective with their original effective date through filing with the

Federal Maritime Commission rather than to have become effective with the

signing of this Agreement and notices of proposed rate increases which areout

standing at the time this contract becomes effective shall run trom the date

of publication in the tariff rather than from the date of this agreement
7 a In the event of war hostilities warlike operations embargoes block

ades regulations of any governmental authority pertaining thereto or any other

official interferences with commercial intercourse arising from the above con

ditions which affect the operations of any of the carriers in the trade covered

by this Agreement the carrier or carriers may suspend the effectiveness of this

Agreement with respect to the operations affected and shall notify the shipper
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of such suspension Upon cessation of any cause or causes of suspension set

forth in this article and invoked by any carrier or carriers said carrier or

carriers shall forthwith reassume its or their rights and obligations hereunder

and notify the Shipper on fifteen 15 days written notice that its suspension
is terminated

b In the event of any of the conditions enumerated in Article 7a the carrier

or carriers may increase any rate or rates affected thereby in order to meet

such conditions in lieu of suspension Such increase or increases shall be on

not less than 15 days written notice to the Shipper who may notify the carrier

or carriers in writing not less than 10 days before increases are to become effec

tive of its intention to suspend this Agreement insofar as such increase or in

creas s is or are concerned and insuch event the Agreement shall be suspended
as of the effective date of such increase or increases unless the carrier or

carriers shall give written notice that such increase or increases have been

rescinded and cancelled

c In the event of any extraordinary conditions not enumerated in Article

7a which conditions may unduly impede obstruct or delay the obligations of

the carrier or carriers the carrier or carriers may increase any rate or rates

affected thereby in order to meet such conditions provided however that noth

ing in this article shaH be construed to limit the provisions of Section 18 b of
the Shipping Act 1916 in regard to thenotice provisions of rate changes The

Shipper may not less than 10 days before increases are to become effective

notify the carrier or carriers that this agreement shall be suspended insofar

as the increases are concerned as of the effective date of the increases unless

thecarrier or carriers shall give notice that such increase or increases have been

rescinded and cancelled

8 a The Shipper and the Carriers recognize that mutual benefits arederived

from freedom on the part of the Carriers to open rates where conditions in the

Trade require such action without thereby terminating the dual rate system as

applicable to the commodity involved therefore it is agreed that the Conference
to meet the demands of the Shipper and of the Trade may suspend the application
of the contract as to any commodity through the opening of the rate on such

commodity including opening subject to maximum or minimum rates pro
vided that none of the Carriers during a period of ninety days after the date

when the opening of such rate becomes effective shall quote a rate in excess

of the Conference contract rate applicable to such commodity on the effective

date of the opening of the rate and provided further that the rate shall not

thereafter be closed and the commodity returned to theapplication of the con

tract system on less than ninety days notice by the Carriers through the filing
of contract non contract rates intheir tariff

b Additional commodities may be placed on a contract rate basis from time

to time

9 Should the Carriers during the period of this Agreement reduce rates on

any commodity on which contract rates areapplicable the Shipper shall be given
the full benefit of such reduced rates during the periOd same remains ineffect

10 In case of dispute the Shipper and the Carrier s each agree to submit

the matter under dispute to arbitration each appointing an arbitrator and the

two so chosen shall select an umpire to which Arbitration Committee all data

requested in connection with the matter in dispute shall be made available

Decision of two or more members of the said Committee shall be binding on the

parties and the arbitration shall Jemade under and pursuant to the terms and

conditions of the United States Arbitration Act 9 u s a 1 et scq all of which
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terms and conditions shall be binding upon the parties hereto Nothing herein

shall deprive the Federal Maritime Commission of its jurisdiction
11 Unless earlier terminated as herein provided this Agreement shall remain

in effect indefinitely provided however it may be terminated by either party
giving to the other ninety 90 days written notice of intention to terminate the

same

12 This agreement shall be construed in the light of the Shipping Act 1916

and the Rules and Regulations of the Federall1aritime Commission
13 This agreement may be amended from time to time with the permission

of the Federal Maritime Commission

SHIPPER Show full Corporate Company or

IndIvidual Name

Street Address

City PostalZone and State

By 1

Signature of Company Official and Title

Typed Name of Official and Title

Dated as of

For and on behalf of theCarriers shown on the reverse

hereof

By

SHIPPER is requested to fill in the required data in spaces indicated by
stars

CARRIERS

Referred to on face hereof List of Conference Members
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DOCKET No 1153

TRUCK AND LIGHTER LOADING AND UNLOADING PRAC nmS

AT NEW YORK HARBOR

Decided December 15 1966

Agreements between respondents and ocean carriers whereby revenue collected

from Lightermen isrefunded to carriers found to exist

Agreements between respondents and ocean carriels whereby revenue collected

from lightermen is refunded to carriers do not violate Article 2 of respond
ents conference agreement

Record is not adequate to determine whether agreements between respondents
and ocean carriels whereby revenue collected from lightermen is refunded

to carriers aresubject to section 15of theShipping Act

Mark P Schlefer John Ounningham Richard J Gage and Robert

J Nolan for respondents
Herbert Burstein SCl1nuel B Zi1ulm and A1 thwr Liberstein for

intervenor Empire State Ilighway Transportation Association Inc

Arthur Liberstein and Oharles La1ulesman for intervenor Wm

Spencer Son Corporation
Ohristopher E Hec7c11wn for intervenors Harbor Carriers of the

Port of New York James Hughes Inc Henry Gillen Sons Lighter
age Inc McAllister Lighterage Line Inc and Petterson Lighterage

Towing Corporation
Thomas M Knebel for intervenor Middle Atlantic Conference
James M Hende1 son Douglas lV Binns and Jacob P Billig for

intervenors Port ofNew York Authority and Export Packers Associ

ation of New York Inc

D J Spee1 tfor intervenor Brooklyn Chamber ofCommerce
Leo A Larkin and Sa11 uel Mandell for intervenor The City of

New York

Thomas R Matias Robe1 t J Blackwell Roger A McShea and

Donald J Brunner as Hearing Counsel

234

10 F M C



TRiUCK AND LTGHTKR LOAIYING AND UNIJOADING AT NEW YORK 235

SUPPLEJ1ENTAL REPORT

By THE COMMISSION John Harllee Ohairman Ashton C Barrett

Vice Ohairmanj James V Day George H Hearn
oommi88ioners

On May 16 1966 we served our report in the above entitled docket

Our report culminated an extensive investigation into the practices
of the New York Terminal Conference respondent in regard to the

loading and unloading services its members provide for trucks and

lighters at the various terminals in the port of New York In our

report we condemned certain practices and tariff provisions of re

spondents as contrary to sections 16 and 17 of the Shipping Act

1916 Act

We reserved decision however on certain aspects of the investi

gUition This report disposes of those issues upon which decision was

previously reserved

FACTS

The issues upon which we deferred decision in our previous report
are raised by part 6 of the order of investigation They are 1

Whether agreements exist between respondent terminal operators
and the ocean carriers using respondent s facilities whereby part of

the revenues collected by respondents from lighter operators is re

funded to the carriers 2 whether such agreements are subject to

section 15 of the Act and 3 whether such agreements violate Article

21 of respondents conference agreement which prohibits refunds in

any mannerorhy any device

Intervenor Empire State Highway Transportation Association
Inc Empire sought to obtain certain terminal and stevedoring
contracts from respondents in an attempt to gain information con

cerning any such refund agreements Upon the request of Empire the

Examiner issued a subpena to respondents which requested
all contracts and agreements with or between any steamship company

concerning or dealing in any way with terminal operators terminal service

and or the loading and unloading of trucks and lighters in New York Harbor

In response to the subpena respondents conference chairman

Richard J Gage produced seven stevedoring contracts Mr Gage
stated that he considered this to be compliance with the subpena The

Examiner however ruled that since there was evidence that as many

First Report Vol 9 FMC Reports p 505
1The pertinent part of Article 2 of respondents conference agreement No 8005 states

and no rates or charges assessed or collected pursuant to such tariffs shall be

directly or indirectly refunded or remitted in whole or in part in any manner or by any

device
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as 500 such contracts were in existence this could not be deemed

compliance with the subpena The Commission therefore sought fur

ther enforcement of the subpena in the District Court for the District

of Columbia On July 28 1965 the court dismissed the petition for

pnforcement without stated reasons

Subsequently on January 28 1966 upon request of Empire new

subpenas were issued to certain respondents requiring them to pro
duce the same documents which had been requested in the original sub

pena The new subpenas were issued to remedy certain alleged proce
dural defects in connection with the original subpena

Respondents failed to comply with the new subpenas Thereafter

on February 15 1966 a petition was filed in the U S Dictrict Court
for the Southern DistrictofNew York requesting enforcementthereof

This proceeding subsequently was transferred to the U S District
Court for the District of Columbia The later court by order dated

April 29 1966 denied the petition while assuring the Commission
that it would no be precluded from issuing new subpenas narrower

in scope and more specific with respect to the documents sought Em

pire however advised the Commission that it would not request the

issuance of any further s bpenas in this proceeding
Upon the conclusion of the subpena enforcement proceedings the

Chief Examiner ordered that a decision be reached on the remaining
issues and ordered that briefs be filed by all parties

Examiner A L Jordan subsequently issued his supplemental initial

decision and the proceeding is now before us upon exceptions to his

decision

DISCUSSION

The Examiner concluded 1 There are agreements between re

spondents and the ocean carriers whereby certain revenues colleyted
from lighter operators are refunded to the carriers 2 such agree
ments are not subject to section 15 of the Act and 3 such agree
ments do not violate Article 2 of respondents conference agreement

No party to this proceeding excepts to the Examiner s conclusions

1 and 3 vVe are also in agreement with the Examiner on these

two conclusions and adopt them as our own

InterveJors Empire and Middle Atlantic Conference however both

except to the Examiner s conclusion that the refund agreements are

not subject to section 15 of the Act Alternative exceptions have been

offered by these parties They suggest first that the record in this

proceeding is inadequate for making a determination about the appli
cability of section 15 to these refund agreeInents They suggest in the

alternative that if the Commission finds the record to be adequate it
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rcquires a finding that thc refund agreements are subject to section 15

Upon review we find the rccord to be inadequate to determine the

applicability of section 15 to these agreements We conclude that the
Examiner erred in determining th3Jt the agreements were not sub

ject to section 15

There has been some confusion among the parties and also by the

Examiner as to how many or what kind of contracts are in the record

and also as to which contract provisions are the subjeot of this

proceeding
It should be stressed that the order of investigation refers specifi

cally to agreements concerning refund of revenue collected from

lighter operators 2 Accordingly we are not here concerned with any

contract provisions which pertain to disposition of money collected

from truck operators
The Examiner refers to seven contracts which have been furnished

by respondents and quotes provisions from them It is true that re

spondent produced seven contracts in compliance with the subpena 3

However none of these seven contracts contains provisions for refund

to a carrier of money collected from lightermen In fact six of the

seven specifically provide for the collection and retention by th ter

minal operator of all revenue provided in connection with loading and

unloading lighters The seventh contract is not between a terminal

operator and a steamship line and therefore is not of the type under

investigation here 4

Even though none of the contracts produced in comp iance with the

subpena contain provision lor refund of lighter revenue nevertheless

the record does contain some evidence that such refund arrangements
exist At the prehearing conference Hearing Counsel requested re

pondents to produce all contract provisions which vary from the

normal provision whereby a respondent retains the money collected

under the lighterage tariff Counsel for the respondents agreed to pro

vide copies of such contract provisions but declined to provide the

entire stevedoring contracts In response to Hearing Counsels request
counsel for the respondents producedExhibit 24 This exhibit purports
to contain all existing provisions which provide for refund of lighter
revenue by any respondent Two such provisions are quoted in the

exhibit as follows

Income from handling lighters to be remitted to Steamship Line when collected

by Coil tractor terminal

aThe order reads Whether any agreements exist whereby part of the revenues

collected from lighter operators Is refunded to the carriers Emphasllil suppUed
8 These seven contracts were Introduced as Exhibits C 3 C4 C 5 C 12 C 13 C 14

and C 15
4 Exhibit C 3 Is the contract which Is not of tbe type under Investigation
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All monies received as reimbursement or compensation for the use of labor

on lighters
4 it shall accrue to the Steamship Company and shall be refunded

to the latter indue course

Another respondent has an arrangement by which ljghterage tariff

revenues are refunded to the ocean carriers less 10 percent for book

keeping expense This arrangement has not been reduced to a contract

provision however

It is also stated in this exhibit that these provisions are employed
because the stevedoring and terminal services in these instances are

performed by the terminal operator for the ocean carrier on a cost plus
basis Remissions of lighter revenue are said to be made to the ocean

carrier because the ocean carrier has paid the terminal operator for

this service in its cost plus arrangement and is believed tobe entitled

to reimbursement The exhibit contains no other part of any contract

except the bare refund provisions above quoted Nowhere does the

record contain any contracts which include this type of provision
vVe can conclude from the record that some stevedoring contracts do

exist between respondents and the ocean carriers whereby money col

lected from lighter operators is refunded to the ocean carriers We have

not seen such contracts however Ve have seen the refund provisions
but have not seenthem in the context ofthe entire stevedoring contract

Ve are unable to determine the effect of such provisions until we se

the context in which they actually appear and are used To say one

way or another what competitive effeot such a provision has on a light
erman or an ocean carrier would be pure conjecture at this point

The Examiner offered no reasons for his conclusion that the refund

agreements are not subject to section 15 We do not agree with this

conclusion The record will not support a finding that the refund agree
ments are subject to section 15 Neither will the record support a find

ing that the agreements are not subject to section 15 Accordingly we

can make no finding on this point
Additional justification exists for making no findings as to section

15 applicability to the refund agreements In our previous report in

this same docket we found the provisions of respondents Lighterage
Tariff No 2 which imposed direct transfer loading and unloading
charges on lightermen to be contrary to section 17 of the Act We also

ordered respondents to delete this charge from their tariff The revenue

collected pursuant to this tariff is the same revenue which is the subject
of the refund arrangements between respondents and the ocean car

riers Since respondents should no longer assess a charge against the

lightermen for this service it followE quite simply that respondents
should not receive this revenue from lightermen Consequently no rev
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enue can be refunded to the ocean carriers pursuant to the refund

agreements involved here Since no future refunds can be made pur
suant to these agreements the question of the applicability of section
15 to these agreements becomes moot

CONCLUSION

We agree with the Examiner s findings that agreements exist be
tween respondents and steamship lines whereby certain revenues col
lected from lighter operators are to be refunded to the ocean carriers
and that such agreements do not violate Article 2 of respondents con

ference agreement Ve do not make a finding however on the question
of the applicability ofsection 15 to such agreements The Examiner s

finding that section 15 is not applicable is reversed

Since this report disposes ofall the remaining issues the proceeding
in DocketNo 1153 is hereby discontinued

SEAL Signed THojfAs LISI

Secretary
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No 1166

AGREEMENTS No 6200 7 6200 8 AND 62008

UNITED STATES ATLANTIC GULF AuSTRALIA NEW ZEALAND
CONFERENCE

DecidedDecember 16 1966

A modification to the basic agreement of a conference operating outbound from

U S Atlantic and Gulf ports to Australia New Zealand which provides for
the establishment of a separate Great akes section to establish rates from
the Great Lakes upon the affirmative vote of three fourths of the members
of the section is ap rovable pnder section 15 of the Shipping Act 1916
because the arrangement will ffect administrative economies by bringing
separate trades under a single conference administration

A provision in a modification to a conference l greement establishing a separate
section to cover theGreat Lakes trade which requires that a rate established

by the Great Lakes section lower than the comparable rate from the Atlantic
and Gulf must be approved by a two thirds vote of themembers of the con

ference is detr1mEmtai to the commerce of tlie United States and contrary
to publiC interest because it is harmful to shippers using the Great Lakes
and would handicap the growth and development of theGreat Lakes trade

Elmer O Maddy Paul F McGuire and BaldvinEinarson for U S
Atlantic Gulf Australia New Zealand Conference respondent

Jerome H Heckman Robert Tiernan and Vincent D Simmons for
the Dow Chemical Company and Dow Chemical International S A
interveners

James M Henderson Arthur L Winn Jr Samuel H Moerman
and J Raymond Olark for the Port of New York Authority and
North Atlantic Ports Association interveners with Sidney Gold
stein General Counsel and F A Mulhern Attorney for the Port of
New York Authority

Warren A Jackman Stuart B Bradley and Dtmiel K SchlOTt for
Federal Commerce and Navigation Company Limited and Federal

CommonwealthLine interveners
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Robert Jorgensen for International Association of Great Lakes

Ports intervener and Ronald Parizek for Port of Chicago a member

of said association
J Scot Provan and Robert J Blackwell Hearing Counsel

REPORT ON REMAND

By THE COMMISSION John Harllee OhairmanAshton C Barrett

Vice Ohairman James V Day and George H Hearn Oommis
sioners

This proceeding is before the Commission upon remand from the

U S Court of Appeals for the District of Columbia Circuit in U S

Atl 1Gulf Australia N Zea Oon v F Jf O 364 F 2d 696 D C Cir
June 30 1966 The Commission instituted this investigation on De

cember 23 1963 to determine whether three amendments to the

organic agreement of the U S Atlantic Gulf Australia New Zea

land Conference Agreement No 6200 should be approved under

section 15 of the ShippingAct 1916 46 U S C S 814 and whether the

conference should be permitted under section 14b of the Shipping Act

1916 46 U S C S 813 a to extend its dual rate contr ct system to

include shipments throughGreat Lakes ports

Agreement No 6200 covers the establishment of rat es charges and

practices for the carriage of eargo from Atlantic and Gulf ports of

the United States to ports in Australia New Zealand and certain

South Pacific Islands The amendments to the basic agreement would

1 Add Great Lakes and St Lawrence River ports of the United
States to the trade covered by the conference and extend the scope
of the dual rate contract to shipments from these ports Agreement
No 62008 par 1

2 Establish a separate Great Lakes section within the conference

to be composed ofmember lines operating regular services or member

lines demonstrating an intent to operate in the Great Lakes from

Great Lakes ports which would establish rates and conditions appli
cable to carriage from Great Lakes ports subject to the consent of

two thirds of all conference members to any rate lower than the cor

responding rate from any other conference area
1 Agreement No

6200 8 par 2 jand
3 Change the present requirement of unanimous assent to any

action under the agreement to two thirds assent except as otherwise

1 As orIginally submItted the consent of three fourths of the conference members was

requIred The Examiner however whlle approvIng this provision in principle saw no

reason for reqUiring a greater majority to ratify a lower rate from the Lakes than for

ordinary conference action Accordingly his recommend approval was subject to the

conference s mOdifying their agreement to require approval only by a two thirds majority
The conference has iudlcated their usent to this modification
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specifically provided and except that any modification of the basic

agreement would require unanimous consent Agreement No 6200 7

par 2
In our previous decision Agreement U S Atlantic Gulf AU8

tralia N Zealand Con 9 F M C 1 1965 we recognized that mem

bers of steamship conferences could effect certain administrative
economies by bringing eparate trade areas under a single conference

administration thereby permitting the use of one office and one staff

where several might otherwise be required Thus the Commission

approved the establishment of a single administration the U S
Atlantic and Gulf Australia New Zealand Conference to handle

both the Atlantic and Gulf trade and the Great Lakes trade How

ever the Commission found that the trade from the Great Lakes to

Australia New Zealand was naturally competitive with the trade

from the Atlantic and Gulf and that section 15 required that the

rates from each area should be set independently In addition the

Commission refused to extend to the Great Lakes the dual rate con

tract applIcable at Atlantic and Gulf ports because the extension of

the contract system would be detrimental to the commerce of the

United States discriminatory against Great Lakes ports in favor of

Atlantic and Gulf ports and contrary to the public interest The

Commission also refused to approve thethree fourths voting provision
within the Great Lakes section and substituted a two thirds vote

because the Atlantic and Gulf section of the conference utilizes a two

thirds vote and a three fourths vote since it appeared that only three

carriers would be eligible for membership in the Great Lakes section

was tantamount to a veto in the hands of a single member 2

Upon appeal respondents argued that the Commission erroneously
interpreted section 15 Respondents argued that section 15 does not

require the right of independent action by carriers in the Great Lakes

because the Atlantic and Gulf trade and the Great Lakes trade are

supplementary not competitive Secondly the conference argued that

the Commission failedto make proper findings as a basis for changing
the three fourths voting provision to two thirds in the Great Lakes

section Finally the conference argued that the Commission erred

in disapproving Agreement No 6200 8 and in refusing to permit the

use of one dual rate contract in all trades covered by the conference
The Court of Appeals sustained the Commission s refusal to allow

the conference to extend the coverage of the established dual rate

system to the Great Lakes However the court held that with respect
2 As a result of these findIngs the CommIssion approved Agreement o 6200 7 par 2

and disapproved Agreement No 62008 with permission to the conference to submit a

new amendment consistent with the CommIssIon s report for consideration
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to the disapproval of the three fourths voting rule the Commission
failed to identify which of one or more of the statutory standards in

section 15 is transgressed by the voting rule The court therefore
remanded the issue to the Commission for reconsideration

Similarly the court had difficulty with the handling of the proposal
that the Atlantic and Gulf section of the conference retain the right to

veto any rate set by the Great Lakes section which was below the

Atlantic and Gulf rate Since the court had remanded the case with

respect to the voting requirements in the Great Lakes section it

decided also to remand the independent action issue to the Commis
sion to make more explicit findings and conclusions

In this report we shall reconsider the two remanded issues as

directed by the court

FACTS

In the past Great Lakes ports of the United States were a relatively
unimportant shipping area because of adverse conditions inherent

in the Lakesinadequate port facilities a short navigation season

and limited common carrier service Vith the opening of the St
Lawrence Seaway in 1959 however the Lakes became the fourth

sea coast of the United States Since the opening of the Seaway the

movement ofcargo has steadily increased

At present many shippers move their goods from the Great Lakes

Nevertheless certain inherent disadvantages limit the ability ofLakes

ports to attract cargo Goods can move from Lakes ports only during
a 6 7 month sailing season Consequently when the Lakes are closed to

navigation all shippers regardless of their loyalty to or preference for

L kes ports must look to the Atlantic or Gulf for service In addi

tion transit time from Atlantic ports to Australia and New Zealand

varies depending upon the ports involved from 25 to 35 days while

transit time from Chicago to the first port in Australia is about 54 days
and from Detroit it is about 43 days And the length of voyages from

the Lakes may be increased by congestion in the lock Where speed
is essential therefore shippers must rely on the Atlantic or Gulf

Despite these difficulties however Lakes ports have certain advan

tages over the Atlantic and Gulf Shippers with plants on or near the

Lakes find that common carrier service at their doorstep saves the

cost of inland transportation to Atlanticor Gulf ports a factor which

is a strong induement to ship from the Lakes despite the lengthy
transittime rid limited service

At the close of the ec rdin this proceeding the conference had

s ix members Three f th A B Atlanttrafik American and 1us

tralian Steamship Line Joint Service A A and Port and ASo
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ciated Lines Jo nt Service Port would be eligible fQr membership
in the proposed Great Lakes section according to the eligibility re

quir ments set forth in Agreement 6200 8 The individual tariffs filed

by these lines for transportation of cargo from the Lakes to Australia

and New Zealand generally provide for adifferential or arbitrary over

conference rates applicable at Atlantic and Gulf ports of 5 00 per
ton for ports in the Detroit Toledo range and 6 00 for ports in the

Chicago Milwaukee range Ifthe conference is extended to the Lakes

the members will maintain as a general rule some differential over

Atlantic and Gulf rates to compensate for theadditional steaming time

and othercosts incurred in serving the Lakes

Of the three conference lines who have expressed an intent to serve

the Lakes only Atlanttrafik has actually made a sailing During 1963
it made 11 sailings out of the Great Lakes port of Detroit Of these

8 also called at Chicago Atlanttrafik however has not attracted suill
cient cargo to fill its vessels from Lakes ports alone and it has found
it necessary to call at Montreal other St Lawrence River ports and

U S AtlanticCoast ports
A A and Port collecti vely propose to provide monthly service from

the Lakes through a sailing arrangement pursuant to FMC Agreement
No 7996 3 Inconjunction with this proposed Lakes service A Aand

Port will call at Montreal and Canadian ports east thereof but will not

call at U S Atlantic or Gulf ports A A and Port would continue
their present separate service from U S Atlantic and Gulf ports

Although A A and Port have filed tariffs covering the Great
Lakes and have solicited cargo they have not as yet secured cargo
sufficient to justify a sailing from the Lakes Most of their solicitation
has been directed to automobile shippers who account for about 70 of

the revenue in the Great Lakes trade Competition for this cargo is

keen bet een the conference members and with independent carriers

as well

Carriers in the Lakes compete for the same types of cargoes as

carriers serving seaboard ports Indeed practically all commodities

moving through the Lakes are also exporte through other ranges In

many instances shippers located at interior points may have a choice

ofmoving cargo from theLakes or seaboard Frequently a shipper will

use both the Lakes and the Atlantic and Gulf during the navigation
season Whiie some shippers require this flexibility other shippers
prefer to use the Lakes on a regular basis even though the rates from

this area might be higher than seaboard rates In fact some products
move on y during the navigation season On the other hand some

shippers frorrrinterior points rely entirely onthe AtIantic and Gulf
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to take advantage Qf the tter service and faster transit even though
overland transpprtation costs are higher In summary there is direct
competition between the Great Lakes and the Atlantic and Gulf from
the viewpoint of carriers shippers and ports B cause of this competition cargo is diverted from one range to another to take advantage of
various savings in the cost of transportation including lower ocean

rates

DISCUSSION

We will consider initially the provision of Agreement No 6200 8

par 2 which provides that rates shall be established within the
Great Lakes section upon the affirmative vote of three fourths of the
nlemoors Qf that section In our previous decision we altered the

agreement to provide for a two thirds rather than a three fourths
vote The Court ofAppeals stated 364 F 2d at 699

The rationality of the Commission s disapproval of the voting requirement
within the Section is not however so readily apparent The Commission s dis
cussion of this matter is as sparing in detail as it is flat in conclusion After

noting that the record disclosed three carriers as potential members of the
Section the Commission observed that the requirement permits one carrier
to exercise a practical veto over the rate making decisions of that section
Ve cannot approve such an agreement This says no more to us than that

where unanimity is made the order of the day approval must be withheld In

particular the Commission does not identify which one or more of the statutory
standards is transgressed by this provision and those standards are embedded
ina statute which says in terms that the Commis on shall disapprove those agree
ments which conflict with the enumerated standards and shall approve all other

agreements modifications or cancellations

Our further review of the record discloses little evidence upon
which the Commission could find that a three fourths voting rule for
the Great Lakes section might be expected to perate in violation of
section 15 Under the circumstances we shall reverse our holding that
the voting requirement within the Great Lakes section be changed
Accordingly we approve the establishment of a Great Lakes section
to be governed by a three fourths voting rule In this connection it
should be noted that if the three fourths vote is later found to beunduly
restrictive of ordinary conference business the Commission may take
steps based upon actual experience rather than speculation to change
the voting rule

We consider now the provision of Agreement No 62008 par 2
which provides that in no case shall a rate on a given commodiy
from a Great Lakes port of the United States he less than the corr

sponding rate from other corife ence areas eiK pt with consent of
two thirds ofthe confe ence members

10 F U O
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The Examiner approved the provision Considering the fact of

substantially higher cost ofservice from theLakes theExaminer could

find no reasonable excuse for a rate froni the Lakes ever to be lower

than the corresponding rate from the Atlantic and Gulf Ifit became

necessary to meet competition in the Lakes the Examiner found no

reason to assume that the non Lakes members of the conference would
take a purely dog in the manger attitude to prevent a Lakes carrier
from meeting the competition In addition the Examiner reasoned
if the Lakes rate were cut to meet foreign competition propriety
would suggest that the Atlantic and Gulf rate be cut to at least as

Iowa point in order to avoid putting a shipper from the Lakes in a

preferred position with respect to its seaboard competition Finally
the Examiner found that any general sustained reduction of Lakes

rates below Atlantic and Gulf levels would not only require subsidiza
tion ofLakes service by Atlantic and Gulf cargo but might well lead
to general instability of rates

Thus the Examiner concluded that proper provision for over all
conference consent to Great Lakes rates fixed by the Great Lakes sec

tion at a point below Atlantic and Gulf rates is not unreasonable in
the circumstances and would not unjustly affect shippers ports or

carriers It does not substantially detract from the salutary effect of
the Great Lakes section provision and it would tend to maintain a

fair relation between Lakes rates and Atlantic and Gulf rates

The Commission in its earlier report recognized that certain admin
istrative economies can be effected by permitting separate trade areas

to be brought under a single conference administration and therefore
authorized the conference to extend its administration to the Great
Lakes area lIowever the Commission disapproved the proposed con

ference amendment requiring the approval of two thirds of all con

ference members to set a rate for the Lakes section lower than that

applicable to Atlantic Gulfshipments
The Court of Appeals remanded this issue to the Commission for

reconsideration because the Commission erroneously interpreted the

independent action language in section 15 to dictate automatic

disapproval
Upon reconsideration we are convinced that the result reached in

our earlier decision was correct In reaffirming our previous holding
we find that the arrangement would be detrimental to the commerce of
the Uilited States and contrary to the public interest and must there
fore be disapproved under section 15

As found above carriers in the Lakes compete for the same types of

cargoes as carriers serving seaboard ports shippers at inland points
10 F M C
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have an option during the navigation season of using either range

depending upon a balance ofmyriad transportation factors including
the level of rates Cargo is diverted from one range to the other in

response to the competitive factors
Witnesses for the conference recognized the existence ofcompetition

between the two trading areas One witness was opposed to the creation

of a separate Great Lakes conference because this would create further

competition for us which we wish to avoid Another witness stated

that some shippers shipped both from Atlantic Gulf as well as from

Lakes ports which is further indication that competition between the

two areas exists

While a lower rate from the Lakes would seldom be established be

cause of the additional expenses in carrying cargo out of the Lakes the

Great Lakes carriers should non theless be free to set such rates The

free exercise of rate making initiative by Lakes carriers will as it has

in the past continue to promote and strengthen commerce moving
through the Lakes On the other hand the situation proposed by the
conference would be harmful to shippers who use or may wish to use

the Great Lakes by depriving them of freedom to negotiate rates with

carriers serving the Lakes and by ameliorating a carrier s incentive

to serve the Lakes Likewise the arrangement by its tendency to

encourage cargo to move overland to seaboard ports frustrates the

full utilization ofGreat Lakes ports
Therefore the provision which allows the existence of a veto power

in carriers serving only Atlantic and Gulf ports poses a threat to the

commerce of the United States and to public interest far greater
than any rate competition that may ensuebetween the two trades Great
Lakes ports are developing into the fourth coast of this country and

have already obtained an important position in our commerce Any
rate control over common carrier operations in the Lakes by Atlantic

and Gulf carriers who are principally if not exclusively motivated

by the best interests of their own trades would handicap the growth
and development of the Lakes trade by encouraging cargo to move

overland to seaboard ports and by tending to discourage the establish

ment of better and more frequent service from the Great Lakes We

therefore find on this record that the agreement in this respect is detri

mental to the commerce of the United States and eontrary to the

public interest It therefore must be disapproved under section 15

The conference may submit a revised agreement not inconsistent

with the terms of this report for our consideration

By the Commission

Signed THOMAS LISI

Secretary
10 F M C
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DOCKET No 1187

REDUCED RATES ON MACHINERY AND TRACTORS FROM UNITED STATES
ATLANTIC PORTS TO PORTS IN PUERTO RICO

DOCKET No 1187 SUB 1

FURTHER REDUCTION IN RATES ON MACHINERY AND TRACTORS FROM

UNITED STATES PORTS TO PORTS IN PUERTO RICO

Decided January 1 1967

Authority reaffirmed to require that 1 in the absence of valid transportation
ratemaking factors militating against such result cargo move through
naturally tributary areas and 2 where it becomes necessary in the public
interest high value commodities move at rates high enough to enable the

carriage of essential low value commodities at rates lower than those at

which said essential commodities would be carried in consideration of the
usual transportation factors alone

No need demonstrated to assert such authority on present state of record in

this proceeding
Carrier s present rates found to be lawful as just and reasonable

HOlfIter S Oarpenter and Edward T Oornell for respondent T IT
Trailer Ferry Inc C Gordon Anderson Trustee

John Mason and Edward M Shea for respondent South Atlantic

Caribbean Line Inc
J S Provan and Warren Price Jr for respondent Sea Land

Service Inc

Amy Scupi for respondent Amerioan Union Transport Inc

Joseph Hodgson Jr for respondent Seatrain Lines Inc
William L Marbury Donald MacLeay and Harold E Mesirow for

intervener Maryland Port Authority
John T Rigby for intervener Commonwealth of Puerto Rico

Sidney Goldstein General Counsel F A Mulhern Attorney Arthur
L Winn Jr SamJUel L MOe111Uln J Raymond Olark and James M

Henderson for intervener Port of New York Authority
Donald J Brunner and Thomas Ohristensen Hearing Counsel

248 10 F Y C



REDUCED RATES ON MA HJN1E RY FROM UJS TO PUEtRfIORICO 249

REPORT ON REMAND

By THE COMMISSION John Harllee Olwirman Ashton C Barrett

Vice Ohairman James V Day Oommissioner

PROCERDINGS

On May 10 1966 the Commission entered its Report and Order in

the captioned proceedings setting the minimum rates of 50 cents per

cubic foot on heavy machinery moving from United States North

Atlantic ports to Puerto Rico and 48 cents per cubic foot on the same

commodity moving from Uni ed States South Atlantic Florida

ports to Puerto Rico It also approved but did not fix a 28 cents per

cubic foot rate on road scrapers a very large form of roadbuilding
machinery for the two carriers from Florida ports South Atlantic
and Caribbean Lines Inc SACL and T 1T Trailer Ferry TMT

The basis for this decision was that the proposed rates of SACL and

TMT 37 cents per cubic foot or for that matter any rates lower than

48 cents per cubic foot on the subject commodity would be unjust and

unreasonable within the meaning ofsection 4 of the Intercoastal Ship
ping Act 1933 the 1933 Act because such rates would unreasonably
prejudice North Atlantic ports by drawing away in the absence of

transportation conditions justifying such diversion cargo nat

urally tributary to such ports in violation of section 16 First of the

Shipping Act 1916 Such determination wasmade irrespective of the

fact that the 37 cent rates had been shown to be fully compensatory
An additional ground for the fixing ofa 48 cent minimum rate for the

South Atlantic carriers was that such a rate would enable the North

Atlantic carriers to move at lower rates commodities essential to the

welfare of the Commonwealth of Puerto Rico The minimum rates

of the North Atlantic carriers had been set at 50 cents per cubic foot

because rates below that level would not have been compensatory
On May 25 1966 TMT filed a Petition to Review the Commission s

decision with the Court of Appeals for the District of Columbia Cir
cuit The Commission moved the court to remand the proceeding to it

to reconsider the issues after the taking of further evidence and op

portunity to the parties to re3lrgue the legal issues involved The mo

tion requested the court to remand to enable the Commission to forth

with vacate the order under review and to reopen the proceeding tor

the taking of further evidence and for such further action as may be

appropriate in the circumstances On November 14 1966 the Court
otAppeals granted the Inotion conditioned upon the filing with it of

See voL 9 FMO Reports 465
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our report on the proceedings on remand within 60 days from the date

of the court s order

On November 23 1966 the Commission vacated its order and re

opened these proceedings and requested eviaence and argument on

the issues stated below Hearings were held before Examiner Herbert

K Greer on December 13 15 1966 after which with the concurrence

of all parties and pursuant to order of the Commission the record was

certified to the Commission for decision Briefs have been received

from all parties oral argument washeld

IssuEs FOR RESOLUTION

Tl1e Commission sought to resolve the following issues

1 Prejudice to New York resulting from diversion of traffic due
to TMT s rates

2 The Commission s authority to set rates which will enable New

York and Florida ports to each get the traffic olfiginating in territory
from which inland freight costs are lower to the respective ports

3 Whether high value commodities should take a high rate in order

to enable New York carriers to secure some of the high value com

modity traffic and thus to be able to carry goods essentials to the

needs of the Commonwealth ofPuerto Rico at a low rate and

4 Are the lesser distances from Florida ports to Puerto Rican ports
than from North Atlantic ports to Puerto Rican ports a factor which

alone or in conjunction with the other matters ili thisproceeding wal

rant a differential in rates between the aforementioned contmental
ranges ofports to Puerto Rican ports on the commodities under inves

tigation and if so in whatamounts

DISCUSSION AND CONCLUSIONS

A The Legal 188Ue8

The above issues upon which evidence was received and argument
made in thi remanded proceeding are primarily matters involving
the authority of this Commission to utilize certain principles in deter

mining thereasonableness of rates and if necessary in fixing minimum

reasonable rates Basically t e Commission in its prior report in this

proceeding asserted its authority to insure that in the absence of

valid transportation ratemaking factors militating against such result

including cost of transportation to carrier value to shipper and dis

tance between transit points as further discussed under issue 4

below cargo move thr ugh naturally tributary areas issue 2

supra It also asserted its authority to insure that where it beGomes
necessary in the publi interest high value commodities move at rates

lOFM C
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high enough to enable the carriage of essential low value commodities
at rates lower than those at which the low value commodities would

be carried solely in consideration of the usual transportation factors

alone issue 3
The Commission is still of the opinion that it possesses such

authority The cases cited in ourprior report amply indicate the legal
bases for these positions

1 TMT contests our power to increase rates

which are compensatory and the validity of our determination that it

unreasonably prejudices North Atlantic ports when it does not serve

such ports The New York and Ayrshire cases supra both indicate that

TMT is incorrect Ne j York does not depend uponthe 1940 amendment

to the Interstate Commerce Act as TMT asserts insofar as its appli
cation to the instant proceeding is concerned Perhaps prior to 1940

the Interstate Commerce Commission could not correct unlawful dis

criminations against regions but mere regions are not involved in

this proceeding ports and POlt areas are As TMTconceded in its

petition to the court to review our prior report
The purpose of Section 16 First was to prevent discrimdnation by the water

carriers between ports and port districts since those are the only points served

py suchwater lines

Furthermore the Ayrshire case not dealt with at all by T 1T does not

even mention the 1940 amendment

Hearing Counsel maintain that any reliance upon equalization
cases like Portland supra is wrongly placed as the instant proceeding
is not an equalization case and that TMT s minimum rate should be

fixed at 48 cents merely because a lower rate would be wasteful of

revenue Firstly we never contended that this proceeding was an

equalization case It does not involve as Hearing Counsel correctly
indicate varying rates for an identical service Nevertheless the policy
of promoting the movement of cargo through ports through which it

should normally move applies equally to equalization cases and the

instant case Moreover section 16 First of the Shipping Act 1916

doesn t say only unreasonable prejudice which comes about as the

result of an equalization system is unlawful it says all unreasonable

prejudice is unlawful Insofar as a carrier utilizes rates to enable it

unreasonably to prejudice a port locality the carrier s conduct is

unlawful whether it is the result of an unlawful equalization or a

single unjustifiably low ocean rate which has the same effect

1 Issue 2 Oity oj Portland v Pacific Westbound 00nference 4 F M B 664 1955

United States v Illinois Oent RR 263 U S 515 1924 New York v United States

331 U S 284 1947 Ayrshire OOrp v United States 335 U S 573 1949

Issue 3 Reduced Rates On Autos N Atl Ooast to Puerto Rico 8 FM C 404 1965
B cE OR 00 v United States 345 U S 146 1953 Government of Guam v FederaZ Mari

time Oommission 329 F 2d 251 oD C Cir 1964
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Secondly insofar as the wastefulness of revenue argument is

concerned we must disagree that such wastefulness alone is unlaw

ful Wastefulness ill the context of thisproceeding and stripped of its

evil connotations merely means the failure to charge what the traffic

will bear We know of no principle which would require a carrier to

charge rates higher than he chose to charge unless 1 the carrier s

level of rates was so low that it or other carriers were 3Jbout to be

driven from a trade which would be left with inadequate service

Intercoastal Rate St1UCture 2 U S MC 285 301 303 1940 or

2 the carrier s rates had an unlawful impact upon someone or thing
eg another carrier shipper or port TMTs 37 cent rate was as

Hearing Counsel admit fully compensatory and as we noted in our

initial report in this proceeding the 37 cent rate would not drive any

of the respondents out of the business Puerto Rican trade partic
ularly in light of the fact that the North Atlantic carriers had carried

only about 5 5 of the heavy machinery traffic Hence in order for

a 48 cent minimum rate to be fixed for TMT it became necessary to

discover an unlawf l impact that the 37 cent rate had The rate had

an unlawful impact upon the North Atlanticport locality The 37 cent

rate was found to be unlawful by the Commission in part because of an

effect the wastefulness of revenue achieved It was found unlawful

not simply because TMT could have earned as much revenue at 48

cents as at 37 cents butbecause ithad earned this revenue at the 37 cent

rate by attracting cargo which should have moved through the port
ofNew York area

Vith regard to issue 4 what use may be made of distance in deter

mining rates is indicated in many cases including United States v

Illinois Cent R R supra Particularly distance has an important
bearing where because of a shorter distance between transit points a

carrier incurslesser costs 2

B The FM ual Issues

The factual issues involved in this proceeding are prejudice to

the port of New York issue 1 and the necessity to invoke the

uthority which is the subject matter of the remaining three issues

audwhich authority we have affirmed above

The North Atlantic carriers have since our order of May 10 1966

maintained rates of50 cents per cubic foot on heavy machilleryand the

II SACVs Exhibit 22 excluded by the Examiner and not made the subject of an offer

of proof was utilized in portions of sAeLs brief and a motion to strike those pages of

the brief dealing with it was made at oral argument Exhibit 22 purported to show that the

lesser distance between the South Atlalltic and Puerto Rico visa vis the North Atlantic

and Puerto Rico was responsible for lower costs of the South Atlantic carriers Because of

our disp06ition of the issues in this proceeding it becomes unnecessary for us to rule on the

motion to strike
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South Atlantic carriers have maintained rates at 48 cents per cubic

foot Since our order was vacated on November 23 1966 they have

voluntarily maintained such rates

The result of the carryings for the first three quarters of 1966 indi
cates a movement of naturally tributary cargo back through the port
of New York a d there is no indication thrut the port is being unlaw

fully prejudiced at the present time
There additionally appears to be no need to act with respect to the

public interest at it rclates Ito the needs of the Puerto Rican economy
in this proceeding as the ComJ110nwealdl itself has pointed out As

the Commonwealth highlights in this proceeding there is no justifica
tion for adjusting the machinery rates to insure the movement of low

value essential comlnodities inasmuch as the reopened record here

does not indicate the need of the North Atlanticcarriers for a revenue

cushion from the movement of heavy maCihinery or even thak such

cushion would increase their carriage of commodities essential to

Puerto Rico 3

TMT in its hrief to the Commission on remand states that

We feel sure that the lessons of the litigation have not been lost on the

carriers and that restraints will be exercised in the future

It is to be hoped that T 1T is correct and that all parties in this pro

ceeding have learned the lessons to bc gaincd from lld the dangers
inherent in unreasonably low rates

There appearing no necessity on the currcnt record j n this proceeding
to set minimum r3ltes and no evidence having been presented on te

mand which would indicate a contrary conclusion the rates currently
in effeot are found lawful as just and reasonable and the proceeding
i discontinued

SEPARATE OPINION OFCOMMISSIONER GEORGEH HEARN

Now that my colleagues have had another opportunity to review the

issues in this proceeding Iamdelighted to see that they agree with vhe

conclusion expressed in my original dissent 4 concerning the important
issue in this r3lte case to wit not setting a minimum rate or floor

Another look at the case indicates that this is the prime issue

To deny the shipping public the benefit of lower raJtes which the

carriers are willing and able to offer in my opinion is appalling
The reopening of this record does not Teflect any evidence which

will allow me to make a determination on the other questions raised

It thus becomes unnecessary to deal further with Sea Land s Exhibit 3 excluded by
the Examiner which purported to indicate the extent to which Sea Land carried certain

low rated commodities
4 Commissioner Hearn s dissent vol 9 FMC Reports p 498
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by the parties and the Commission consequently Ireiterate the reason

ing and position outlined in the dissent supra

SEAL Signed THOMAS LISI

Seoretary
10 F M C
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No 6548

NORTH ATLANTIC PORTUGAL FREIGHT CONFERENCE
EXCLUSIVE PATRONAGE TRIPLE RATE SYSTEM AND CONTRACT

Proposed exclusive patronage triple rate system and contract found unjustly

discriminatory between shippers and exporters detrimental to the commerce

of the United States and contrary to the public interest the contract also

found unlawful because providing for more than one spread between ordinary
rates and rates charged contract shippers Application disapproved

Richard W Kurrus and James N Jacobi for respondents

Frarwis P Desmond and Don A Boyd for intervener E 1 du Pont

de Nemours and Company and Jerome Ii Heckman and Robert R

Tiernan for intervener The Dow Chemical Company and Dow Chemi
cal International S A

HowardA Levy E Duncan Halnner Jr andDonald J Brunner as

Hearing Counsel

INITIAL DECISION OF CHARLES E rfORGAN PRESIDING EXAMINER 1

This proceeding was instituted by the Commission pursuant to

seotions 14hand 22 of the Shipping Act 1916 as amended the Act

to determine whether

1 the proposed system and form of exclusive patronage triple rate

contract of the member lines of theNorth Atlantic Portugal Freight Conference
meet the requirements of Section 14b or will be detrimental to the commerce

of the United States contrary to the publiC interest or unjustly discriminatory
or unfair as between shippers exporters importers or ports or between

exporters from the United States and their foreign competitors and 2 the

application of the Conference for permission to institute the proposed system
should be granted pursuant to said Section 141 and if so 3 the proposed

form of exclusive patronage triple rate contract should be approved disap
proved or modified in accordance with the requirements of Section 14b and the

Commission s decision in The DuaZ Rate Oases

1This decision became the decision of the Commission on January 17 1967 Rule 13 g

Rules of Practice and Procedure 46 CFR 502 227

255
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The respondents are the North Atlantic Portugal Freight Confer
ence and its six Inember lines namely American Export Isbrandtsen

Lines Inc Companhia de Navegacao Carregadores Acoreanos

Portuguese Line Fabre Lines Fresco Line and Italian Line

Service is provided from Uni ted Stakes North Atlantic Por ts in the

Hampton Roads Maine range to ports in Portugal Italian Line

serves Portugal for the carriage of cargo only with its passenger
vessels The other five conference lines operate regularly in the trade

Collectively the conference lines offer about 9 sailings a month

E I du Pont de Nemours and Company du Pont and Dow

Chemical Company and Dow Chemical International S A Dow

interveners oppose the proposed exclusive patronage triple rate

system Hearing Counsel also oppose the proposed system The op

position of these parties is to the triple rate feature of the proposed
article 6 of the merchant s rate agreement The other clauses of the

proposed agreement conform generally with the clauses approved in

The Dual Rate Oases 8 FM C 16 1964

Under the proposed article 6 freight rates would be set at three

levels The ordinary r3Jte that is the maxinlum or tariff rake would

be charged where neither the shipper nor the consignee of a shipment
is a signer of the proposed agreement A rate based on a 7 5 percent
discount would he charged where either the shipper or the consignee
but not both is a signer ofthe agreement A r3Jte based on a 15 percent
discount would be charged where both the shipper and the consignee
of a shipment are signers

There wasa steamship conference in this trade prior to 1955 From

1955 to September 1964 there was no conference and the trade was

beset by instability The present North Atlantic Portugal Freight
Conference was approved by the Commission on July 22 1964 and

began functioning on or about September 15 1964 Prior to the forma

tion of the present conference in 1964 the rates were at low depressed
and unprofitable levels Many rates were noncompensatory The new

conference has been successful in stablizing the trade The low rates

no longer exist and the rates as a Thole are back to the 1955 level or

higher The 1955 rates are considered to have been at a reasonably
profitable level In Novemoer lOG5 there Va a general increase in

conference rates of 10 percent The conference presently has no open
rates other than on bulk commodities

The cargo in this trade to Portugal amounts to wbout 30 000 long
tons yearly including manufactured items steel produots agricultural
products oils wax auto parts cosmetics cigarettes tobacco food

stuffs airplane parts and others Portugal has a population about the

same as thatof New YorkCity
10 F M C
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11here is nO regular nan canference competition in this trade vVithin

the past yearthere were said to be nan canference sa ilings to Partugal
an faur 01 five accasians The recard instances only three sailings but

with few details One lat af 550 tans af tabacca was shipped via

Jugolinja the Yugaslav Line at a rate abaut 10 percent belaw the
canference rlvte Butter of unspecified tonnage was shipped via Con
cordia 01 Casta lines There vas alsO a shipment of steel tannage not

specified which may have been a paltaf the Iagus River praject This

project involved tihe movement of parts of a prefabricated bridge
The respandents believe that there are about 35 steamship lines opelat

ing fram United States Atlantic parts to J1ecliterranean Sea ports
ar aperating thraugh the Mediterranean eastward which lines might
arrange to serve Partugal if the cargoes were attractive The respand
ents also believe that there is patential campetition fram cargO shipped
fram United States Narth Atlantic parts to the Eurapean gateway
parts af Antwerp Alnsterdam and Ratterdam 01 to the French
Atlantic parts af the Bardeaux Dunkirk range with subsequent trans

shipment either averland 01 by water to Partugai but the recard
disclases nO specific instances of such canlpetitian Transshipment is
nat a unique feature af the Partuga trade

One fact abaut this trade stands aut The trade has been stable since
the canference was refarmed in 1964 And this trade has been stable

natwithstanding the fact that the canference has had nO exclusive

patranage system that is the canference has nO dual rate system 01

comparable exclusive patranage system Althaugh the canference naw

seeks a triple rate system it has not tried a dual rate system
There are between 200 and 300 cansignees in Partugal receiving

cargO shipped in thistrade an a relatively regular basis The canference
lines have considered the adoptian af an exclusive patronage dual rate

system but believe that it would be extremely difficult to sign any
cansiderable number af consignees under a dual rate system

Althaugh most af the cargO maving in this trade is saId under FOB
01FAS terms with the cansignees having cantral af the rauting the

respandents believe that an exclusive patranage systelll which wauld
cantract anly with cansignees wauld nat be feasible Respandents
reasan is their view that a significant partian af the cargO is rauted by
shippers 01 thatthe routing cauld be contralled by the shippers citing
as examples theshipments of duPantandDow

On the ather hand the respandents seemingly refute their awn can

tention af significant rauting by shippers by cantending alsO that
the expressed farebodings af Dow and du Pant relate nat to the use

af the praposed exclusivepatranage triple rate cantract in this trade
hut to its passible use in other trades Respandents refer to the facts
l F M C
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that Dow shipped 191 139 tons of cargo on conference vessels through
out the world in the year 1965 but with only 10 tons shipped in this
U S Atlantic Portugal trade and that du Pont annually exports
25 000 shipments which generate ocean freight revenues in excess of

10 000 000 but with only 700 tons weight or 770 tons freight
shipped in the U S Atlantic Portugal trade

Under the proposed triple rate contract the respondents expect to

sign about 75 percent of the regular consignees in Portugal Respond
ents believe that the shippers would have neither obligation norreason

to solicit contract signers in Portugal inasmuch as such solicitation
would be done by the sales representatives of conference lines It is
intended that the conference office in New York City maintain a com

plete and current record of all contract signatories and that this
record would be available to interested inquirers The proposed exclu
sive patronage system and contract however contain no requirement
that the conference office maintain such a record and make it available

The proposed triple rate system is new and different from any such

system now in effect in our foreign commerce The suggestion of a

triple rate exclusive patronage system was not raised throughout the

legislative history of the Dual Rate Act section 14b Public Law
87 346 75 Stat 762 October 3 1961

The record contains no evidence that any specific shipper in the
United States supports the proposed triple rate exclusive patronage
system

The proposed triple rate system is designed by the conference to
curb or to eliminate nonconference competition By tradition in

Portugal and in many other European countries discounts to con

signees are consistent with usual business methods Respondents have
not tried to sign the consignees in Portugal to a dual rate contract so

they cannot be certain that the consignees would not sign this type of

contract

One of the underlying reasons assigned by the respondents for their

proposal and probably a principal reason is that the triple rate sys
tem is expected to eliminate legal questions that have arisen under
dual rate contract systems concerning the question of who has the

legal right to route the cargo particularly in connection with the
so called FOBjFAS loophole For example if a consignee were not

a signatory to a dual rate contract but had the right to route the cargo
he might route an FOB or FAS shipment by a nonconference carrier
even though theshipper was a contractsigner

Du Pont sells much of its cargo shipped to Portugal on elF terms

to its Portugal affiliate The remainder of its cargo to Portugal is pur
chased by non affiliates on an FOBjFAS basis but carrier selection
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by these consignees occurs infrequently Dow s export sales wherever

possible are made on elF terms
The ability of du Pont and Dow to quote firm delivered prices will

be greatly impeded under the proposed triple rate system because of
the need of first ascertaining whether the Portuguese customer has

signed the conference contract In other words a signatory shipper in
the United States shipping cargo to an unsigned consignee will be
charged under the triple rate system the tariff rate less 7 5 percent
whereas another signatory shipper in the United States making a com

petitive shipment to a signatory consignee will benefit by a 15 percent
discount from the tariff rate

In contrast a signatory shipper under a dual rate system will know

exactly what his freight costs will be and more importantly he will
know what his shipper competitor s freight costs will be One of the

principal purposes of a tariff is to make freight costs definite and
certain thereby avoiding unjust discrimination as between shippers

Adoption of the proposed triple rate contract system would produce
the result that a shipper would have to know whether the consignee is
a contract signatory or the signatory shipper would have to quote three

prices on his goods namely 1 an FOB price 2 a elF price allow

ing 7 5 percent discoun on the ocean freight if the consignee is not a

signatory and 3 a elF price allowing 15 percent discount on the
ocean freight if the consignee is a signatory

Doing business abroad is a difficult undertaking for United States
exporters and the quotation of three prices on the exported goods cer

tainly would not simplify the job and more likely would be an undue

burden on the exporter trying to develop the foreign commerce of the
United States

Under the circumstances particularly in view of the present sta

bility of the trade no need has been shown for an exclusive patronage
contract as proposed in this trade and in particular it is clearly evi

dent that the proposed triple rate contract will lead to uncertainty as

to the ocean freight charges which the contract shippers from the
United States will pay Therefore it is concluded and found that the

proposed exclusive patronage triple rate system will be unjustly dis

criminatory and unfair as between shippers and exporters from the
United States and that the proposed system because it will inhibit

export shipments will be detrimental to the commerce of the United
States and contrary to the public interest of encouraging exports and

fostering a favorable balance of trade Accordingly article 6 of the

proposed system the clause relating to triple rates is disapproved
and the application of the North Atlantic Portugal Freight Confer
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ence for permission to institute an exclusive patronage triple rate sys
tem and contract is denied

Disapproval of the proposed triple rate system regardless of the
merits of the proposal as discussed above also appears to be required
as a matter of law under section 14b 7 ot theAct

The statute requires that the Commission shall approve any exclu

sive patronage contract and provided the contract 7

provides
for a spread between ordinary rates and rates charged contract shippers which

the Commission finds to be reasona1ble in all the circumstances butwhich sp1 eJd

shall in no event be more than 15 per centum of the ordinary rates

Emphasis supplied

The respondents proposal provides not for a spread but for two
lipreads Therefore the proposal is barred by section 14b 7 and it is
so concluded and found

Signed CHARLES E MORGAN

Presiding Ewaminer
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DOCKET No 66 52

IN THE ATTER OF Tln MODIFICATION OF AGREEMENT 57004

Decided January 30 1967

The Federal Maritime Commission is not required under the Administrative

Procedure Act or the Shipping Act to hold an evidentiary hearing where

no genuine or material issue of fact is presented
Under the 1961 amendment to section 15 of the Shipping Act and General Orders

7 and 9 promulgated thereunder conference agreements must contain ade

quate provisions for self policing and the admission withdrawal and ex

pUlsion of members

Agreement No 57004found to be in violation of section 15 and General Orders

7 and 9 and contrary to the public interest for failure to contain adequate

provisions for self policing and the admission withdrawal and expulsion of

members

The Oommission may intheexercise of its broad regulatory discretion modify a

conference agreement wbich after notice and bearing is found to be in

violation of the Act or contrary to thepublic interest by ordering theaddition

of provisions which will bring such agreement into compliance with the re

quirements of the Act

Oharle8 F Warren and John P Meade for New York Freight Bu

reau Hong I ong

George F Galktnd and Amy 8cupi for States arine Lines

Donald J Brwnner andSamuel B N mirow Hearing Counsel

REPORT

By THE COMMISSION John Harllee Ohairman Ashton C Barrett

Vice Ohairman George H Hearn 001nmissioner

This proceeding was instituted by our Notice of Intent to Modify
Agreement No 57004 and Order to Show Cause Why Such Modifica

tions Should Not Be Incorporated Into Said Agreement This notice

advised the parties that the Commission intended either to modify
Agreement No 57004by adding provisions for self policing and ad

See decision of Oct 3 19G6 at p 165
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mission withdrawal and expulsion of members or to withdraw ap
proval of the agreement for failure to contain such provisions

BACKGROUND FACTS

In order to understand this proceeding and the conclusions we have
reached it is neccessary to relate in some detail the evellts which have

gone before The New York Freight Bureau Hong nong hereafter

referred to as the Bureau is a ratemaking conference serving the
inbound trade from Hong Kong to U S Atlantic and Gulf ports It
has been in existence since 1924 and since 1937 has operated under ap
proved Agreement 5700 Until 1964 this agreement remained substan

tially unchanged Such changes as were made dealt with the rotation
of the Chairmanship and minor changes in the geographic scope of the

agreement etc The modification approved on July 29 1960 was

designated Agreement No 57004
The 1961 amendment to section 15 of the Shipping Act act ofOcto

ber 3 1961 Public Law 87 346 section 2 75 Stat 763 requires the
Commission after notlce and hearipg to disapprove cancel or mod

ify any agreement
which fails to provide reasonable and equal terms and conditions for ad

mission and readmission to conference membership of other qualified carriers

inthe trade or fails to provide that any member may withdraw from membership
upon reasonablenotice without penalty forsuch withdrawal

and provides further that

The CommisSion shall disapprove any such agreement atiter notice and hearing
on a finding of inadequate pollcing of the obligations under it or of failure or

refusal to adopt and ma intain reasonable procedures fop promptly and fairly
hearing and considering shippers requests and complaints

Pursuant to this amendment and our general rulemaking authority
under the Act we promulgated General Order 7 on August 22 1963

28 F R 9257 and General Order 9 on May 1 1964 29 F R 5797
which deal respectively with self policing systems and conference mem

bershi p requirements
General Order 7 states in pertinent part 46 C F R 528 2

Conference agreeplents
III shall contain a provision describing the method or

system used by the parties in policing the obligations under the a reement includ

ing the procedure for handling complaints and the functions andautho ity of
every person having resPonsibility foradministering thesystein

Similarly General Order 9 46 CF R 523 specifieS that conference

agreenlents must contain certain provisions insuring reasonable stand

ards for the admission withdrawal and expulsion of members

In compliance with the amendment to section 15 and the General Or

10 F M C



MiODlFU CATI OF AlGREEMElNTl 5700 4 263

dels r ferred to above the Bureau filed two modifications to its basic

agreement for our approval under sootion 15 Agreeplent No 5700 6 1

filedop February 10 1964 provided for a system ofselfpolicing whiGh
gener Uy complied with the requirements of section 15 and General
Order 7 Agreement No 5700 7 filed on June 17 1964 contained

am epdments designed to bring their agreelnent within the require
mel1 ts ofGeneral Order 9

These agreements were withdrawn before approval because after

analysis of them the staff suggested to counsel for the Bureau that cer

tain chtrifying and conforming changes be made and that the two

agreements be consolidated into one In response to this suggestion
counsel for the Bureau withdrew Agreements 5700 6 and 5700 7 and

filed a third agreement designated 5700 8 which contained the changes
suggested by the staff but sub tantially repeated the provisions of

5700 6 and q7QO 7

Ve issued an order of conditional approval of Agreement 5700 8 in

whi h the Bureau members were given 60 days within which to accept
the modificatins Additional time for acceptan e was sought by the

Bureau and granted by us The Order of Conditional ApprovaJ as ex

tended was due to expire on May 2 1966 However on March 1 1966

States Marine Lines oneof the member lines of the conference sent

a t legram to the Commission which sta d in pertinent part
States Marine opposes the agreelnent and hereby withdraws

same from Cmmission s consideration as far as States Marine is

eoncerned On 1ay 2 1966 the Order of Conditional Approval
expired py its own terms since no notification had been received by the

Commission ofacceptance by the Bureau nlembership
On May 13 1966 at the Bureau request ve approved Agreement

5700 8 in part ie as to those portions which were deemed nOn COI1 rO

versial because they had not been objected to by States Marine and

issued an order of investigation Docket 66 32 with respect to the

co ntro versia porti0ns

The original 9rder of investigation set down three issues for determi
nation 1 The expansion of the conference trade area to include
the Great Lakes 2 the votIng prOrisions and 3 lnodification of

the self policing provisions to include provision for reference of cer

tain arbitration matters to the Federal Nlaritime Commission
On June 13 1966 States Marine filed a petition to reconsider our

order of May 13 supra and after considering this petition and the

1 Agreement 5700 5 was a tonnage ceiling agreement of Ii temporary nature approved
on September 21 1962 It expired by its own terms on January 6 1966 See Our report in

Docket 6 29 Agreement No 9 Sl Hong Kong Tonnage Oe4ling Agreement served Sep
te llber 19 1966 10 F lLC 134 966
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Bureau s reply dated June 20 1966 we issued an amended order in

Docket 0632 in which the issues raised in States Marine s petition for

reconsideration were also set down for investigation These amend

ments broadened the original order of investigation to include the

following issues 1 Whether Agreement 57008 was properly before
the Corrunission for its approval under section 15 2 if Agreement
5700 8 was properly before the COITInlission for approval should the

approval granted in our order of May 13 1966 be continued 3 if

Agreement 5700 8 was not properly before the Commission for ap

proval and the approval thereto was without force and effect were

Agreements 5700 6 and 5700 7 properly withdrawn and if not what

is their present status as representing true and complete agreement
of the parties and 4 whether there is in existence a presently ap

proved agreement to which all the parties signatory thereto now agree
and should approval thereto be continued or should the agreement be

nlodified disapproved orcanceled

Shortly before the time for hearings in Docket 66 32 the Bureau

feeling that several of the issues specified in the amended order of in

vestigation were pure questions of law involving no genuine issues of

material fact filed its petition for a declaratory order for the sum

mary resolution of legal issues on September 9 1966 States Marine

Lines joined the Bureau in requesting declaratory relief in its reply
received on September 26 1966

Oral argument was waived and in our report issued on October 4

1966 we decided that

1 States Marine Lines telegram protest ofMarch 1 1966 filed prior
to approval of Agreement 5700 8 operated to withdraw Agreement
No 5700 8 from the Corrunission s consideration

2 Our order of May 13 1966 which approved Agreement 57008
in partwas void ab initio since said agreement wasnot properly before

the Commission for approval
3 Agreements 5700 6 and 5700 7 had been withdrawn prior to

approval
4 That Agreement 57004as approved on July 29 1960 is presently

in full force and effect andconstitutes thebasic agreement under which

the New YorJc Freight Bureau Hong Kong is permitted to operate
5 Agreement 57004does not satisfy the requirements ofsection 15

and General Orders 7 and 9 promulgated thereunder in that it does not

contain a satisfactory system of self policing and does not meet the

required criteria for admission withdrawal andexpulsion ofmembers

6 Proceedings in Docket No 66 32 shouldbe discontinued

7 That the members of the New York Freight Bureau Hong
10 F M C
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Kong should be required to show cause why Agreement 5700

should not be modified by us or in the alternative why continued ap
proval of said agreement should not be withdrawn

On the same date we issued our Notice of Intent to Modify and
Order to Show Cause This notice and order repeated conclusions set

forth in our report or October 4 1966 supra and stated further
that

The members of the New York Freight Bureau liong Kong were able to agree
upon amendments to this conference agreement which would satisfy the require
ments of General Orders 7 and 9 Agreements 57006apd 57007 received the

unanimous support of all the Bureau members

Ve pointed out that there are only two courses of action available
to the Commission The first is to withdraw approval of Agreement

57004 and unless satisfactory self policing and membership provi
sions are added to the agreement this course is clearly necessary un

der section 15
The second is for us to modify Agreement 57004by adding amend

ments which would give the conference an adequ te system of self

policing and proper provisions for admission withdrawal and

expulsion
Accordingly the menlbers of the Bureau were notified

pursuant to ourauthority under sectin 15 of the Shipping Act 1916 that

we intend to modify Agreement 57004by deleting subparagraphs 10 b 10 c

lO d and 10 e and by adding new paragraphs 12 through 16 as set forth in

the Appendix A hereto

1Ve expressed the view that there was

no need for the taking of evidence in this proceeding since no

genuine issues of material fact are presented The modifications to

Agreement 57004which the Commission proposes to make as specified
in this notice have twice been considered and approved 2 by th

Commission as satisfying the requirements of section 15 and General

Orders 7 and 9
POSITIONS OF THE PARTIES

New York Freight Bureau Hong Kong
The Bureau supports generally theCommission s proposal to nlodify

Agreement 57004 by adding self policing and membership provi
sions It points out however that the proposed modifications depart
from the text ofAgreement 57008 in three particulars 1 By adding
the requirements of General Order 18 in proposed Article 12 2 by

I Agreements 57007 and 57008received informal staff approval and Agreement 5700 8
which was substantially similar in all material respects has twice been approved by the
Commission as to form
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adding a 20 day notice provision in proposed Article 14 g and 3

by revising the language of proposed Article 14 h relating to mat
ters which may be referred to the Commission

The Bureau does not object to the 20 day notice provision It argues
that General Order 18 exempts existing agreements ITom the reqllire
ment that a provision be incorporated for the filing of minutes It
contends that the language of Article 14 h should conform to that
which was approved in the Commission s order of May 13 1966

Ina letter to the Secretary dated November 23 1966 following oral

argument counsel for the Bureau suggests that the term Secretary
be deleted whenever the term Chairman Secretary is used in the

proposed modifications He notes States Marine s objection to the

language It is hereby agreed and declared by and between the parties
hereto that and advises that the Bureau has no objection to the
deletion of this or similar phrases formed in the text of the
modjfications

States Marine Lines

StatesMarine Lines contends
1 That the Commission may not disapprove cancel or modify

an agreement except after notice and hearing and upon findings made
on the basis of such hearing in accordance with the Administrative
Procedure Act

2 That even where aH procedural directions are followed the Com
mission s power to modify an agreement is merely the power to

disapprove it where the parties refuse to modify it in required
particulars

3 That the proclamation of passiv ty in Docket 6629 is contrary
to the present assertion of authority to rewrite carrier agreements to
which theparties refuse concurrence

4 That the use or such language as It is hereby agreed in
the proposed modifications is an anomaly and a contradiction in tenns
where one of the parties does not in fact agree

5 That the law does not require a self policing clause in the confer
ence agreement

6 That the law permits only disapproval of an agreement after

notice and hearing ona finding or inadequate policing of the obliga
tions under it

7 That if a self policing formula is required in all conference

agreements by the self policingprovision ofsection 15 then ashippers
requests and complaints formula is also required

8 That the self policing system proposed by the Commission does
not meet the procedural requirements ofGeneral Order 7 or the funda
mental requirements of fajrness
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9 That this proceeding should be suspended pending the outcome of

the appeal from Docket 1095 now pending in th Court Qf Appeals
States Marine LineS indic tes its willingness to negotiate with the

other members of the Bureau or in the altern3tive suggests that th

Commission inaugurate a rulemaking proceeding with a view to work

out a self policing Iormula applicable to all conferences

Hearing 0ounsel

Hearing Counsel support the Commission s proposal to modify
Agreement 57004They contend that

1 A section 15 agreement is not a mere private agreement but a

public contract impressed with the public interest and permitted to

exist only so long as it serves that interest

2 The plain language ofsection 15 allows the Commission to modify
an agreement without further reference to the parties in an appro

priate case provided that notice and opportunity for a hearing is

afforded the parties
3 The provision in amended section 15 calling for the disapproval

of any agreement upon a finding of inadequate policing of the obliga
tions under it presupposes that some system for self policing is in

existence

4 In order to qualify for continued section 15 approval a confer

ence agreement must contain a formula by which self policing of the

obligations arising under the agreement will be accomplished
5 The power to modify an agreement is not inconsistent with the

so called proclamation of passivity Docket 66 29 3 since the deci

sion in that case was that there was no agreement before the Commis

sion for approval whereas in the instant case there is an approved
agreement in existence albeita patently defective one

6 Hearing Counsel distinguish the requirements for aself policing
system from provisions for entertaining shippers requests and com

plaints by pointing out that the New York Freight Bureau Hong
Kong is meeting this requirement by setting forth such procedures
as partof its tariff as filedwith the Commission

7 Hearing Counsel oppose States Marlne s contention that the Com

mission is attempting to modify Agreement 57004 without a hear

ing They note that States Marine refused to avail itself of the oppor

tunity afforded to file affidavits of fact which might estarblish some

basis for such a request
8 Hearing Counsel join with the Bureau in suggesting that Article

12 requiring the filing of minutes be deleted from the proposed
amendments

8 Hong Kong Tonnage Oeiling Agreement No 94S1 served April 28 1966

10 FM O
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DISCUSSION

There are only three fundamental questions presented in this case

1 Whether the Commission has the legal authority after notice and

hearing to modify a section 15 agreement by adding provisions with
out further reference to the parties to the agreement to obtain their

assent
2 Whether the procedural requirements of notice anq hearing

have been met

3 Whether the modifications to the agreement ordered herein are

within thesound discretion of the Commission

The Oommissions Legal Autlwrity to Afodify
States Marine Lines is correct when it pointed out that the Commis

sion has never previously used its statutory authority to modify an

agreement directly The usual practice has been and is to issue an

order of conditional approval i e the changes are referred back to the
conference membership for acceptance and upon the filing of evidence
of such acceptance the modifications proposed by the Commission

stand approved
Nevertheless the la nguage of section 15 which provides in pertinent

part
The Commission shall by order after notice and hearing disapprove cancel

or modify any agreement or any modification or cancellation thereof that it finds

to be contrary to the public interest or to be in violation of this Act I

Emphasis added

is in our view clear and unequivocal There is nothing to construe As
the Court said in Oaminetti v U S 242 U S 470 485 1916

Where the language is plain and admits of no more than one meaning the duty
of interpretation does notarise and the rules which are to aid doubtful meaning
need no discussion

States Marine Lines suggests that because the Commission has never

before modified an agreement directly it is somehow foreclosed from

doing so at this time Ve know of no rule of statutory construotion
which would operate to repeal a portion of a statute simply because
of nonuse and States 1arine has citednone

Moreover as early as 1933 the Commission s predecessor expressed
the view that it could under the authority ofsection 15 order amodi
fication 4of a conference agreement
Upon a showingI that I modification of any section 15 agreement will

remove a detriment to the commerce of the United States the Commis
sion will of course take proper correctiveaction

In Re Rates in Oanadian OU1 rency 1 U S S B 264 281 1933
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Similarly in our report in Docket 1095 5 we repeated the view that

Our authority under section 15 of theAct is not simply thesterile power

to accept or reject that which theparties to agreements file with us Section 15

expressly grants us the power to modify agreements filed withus

States Marine Lines argues that we cannot modify sua sponte an

agreement without further reference to the parties for approval viz a

conditional approval because such a modification does not comport
with the definition of the word agreement This argument verges on

frivolous Of course such an instrument is no longer the agreement
ofall of the members

We do not pretend that the agreement 5700 as modified by us is

acceptable to all of the parties to the agreement On the contrary our

earlier report in this case makes it clear that we understand States
Marine s position completely

States Marine Lines is quite correct when it contends that when the

Federal Maritime Commission modifies a section 15 agreement by
direct action it ceases to be an agreement of the parties It becomes

a modified agreement In our opinion Congress vested in the Commis
sion this authority to modify in order to meet the kind of situation
which is here presented

As we stated in InRe Pacific OoastEwnopean Oonf e

Respondents conference agreement is not some sacrosanct private arrangement
but a public contract impressed with a public interest and permitted to exist

only so long as it serves that interest

The District ofColumbia Court ofAppeals reinforced thisposition
in Swift and 00 v F M0 7

saying that a section 15 agreement
t is not simply a private contract between private parties the intent

of theparties is only one relevant factor and the Ccmmission

not only can but must weigh such considerations as the effect of the

interpretation on commerce and the public Moreover the agreement
existed legally only because approved by the Commission

The Commission must be given reasonable leeway in delineat

ing the scope of the agreement and therefore the extent of its prior
approval

Respondent States Marine Lines reliance upon our report in Docket

No 6629 and the so called doctrine of passivity is misplaced In

that case we decided that when one of the original parties to a new

agreement filed for approval under section 15 withdraws from the

SAgr No 160 21 T P F OJ aftdAgr No 3103 17 JJjataA 1 and Gul Fri Oo
Dkt 1095 9 F M C 355

07 F M C 27 87 1961 See also S atea Marine LIne v TffMIIIPaclfto Freight Oonl
7 F M C 257 1962 andl Mediterranean POOZ8 InvesUgation Docket 1212 9 F M C 264

7306 F 2d 277 281 1962
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agreement prior to approval that act destroys the subject matter of
the Commission s jurisdiction In other words we cannot create or

impose an agreement where none existed before
However where as here there is in existence an approved confer

ence agreement the Commission s role is not and cannot be passive for
we have an affirmative obligation under the Shipping Act to maintain
a continuing surveillance over every approved agreement and the
111anner in which such agreements are implemented

Several important distinctions must be made between Docket No
66 29 and the instantcase

In Docket No 66 29 we held that the so called agreement under
consideration was a new agreement separate and distinct from the
basic conference agreement It vas neither an amendment to nor a

modification of Agreement No 5700 vVe decided therefore that before
we could even consider that instrument as an agreement within the

meaning of section 15 of the Act there would have to be a showing that

there wasa continuing assent of all of the purported parties signatory
to the agreement Moreover the scheme involved in the ceiling tonnage
agreeme t was a voluntary undertaking and was not required hy the
Act or any of the Commission s General Orders

Before it receives section 15 approval a conference agreement is no

more than a contingent agreement depending for its vitality upon the

happening of a condition subsequent i e Commission approval
However once a conference agreement is approved the conference

assumes a quasi public character It is more than a mere private asso

ciation A conference is accorded a privileged status under the law
It is permitted to do things in concert which absent approval lond

regulation by the Federal Maritime Commission would be in violation
of the Shipping Act and in most instances the antitrust laws as well

It is true that where a conference with a unanimous voting rule
flIes an amendment to its basic agreement with us for approval and

one of the members withdraws from the amendment prior to approval
the a rnendment no longer may be considered by us as a conference
yenerated 17wdification This is precisely the position we took in our

earlier report in this case In many cases this would end the matter

IIowever the instant case presents a different problem The modifi

cations originally proposed by the conference membership and later
rescinded by the unilateral fiat of one of its members were not optional
kinds of changes which a conference could adopt or ignore at will but
r lther Tete ili compliance with the clear m andate ofCongress and our

General Orders 1 and 9
Vhere a conference is a going concern est1blish ng rates for its

members operating under dual rate contract privileges and oth rwise
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regulating the terms and conditions for the movement ofocean freight
in a particular trade we have a clear duty under the Shipping Act to

exercise our regulatory authority to the full extent indicated by the

Jlct

The Show 0C1IU8e Procedwres

In our notice and order to show cause we apprised the parties of
ourtentative view that Agreement No 5700 4 was in violation of sec

tion 15 and General Orders 7 and 9 and notified them of our intent

either to modify the agreement by adding certain provisions which

were appended to the notice or to 1oithdra1o approval of the agree
ment altogether

We expressed the opinion that there were no genuine issues of

material fact and therefore no need for an evidentiary hearing How
ever the door wasleft open when we said

Should any of the Parties to this lproceeding consider that there are disputed
issues of fact which are relevant to this proceeding such facts shall be specified
with particularity by means of affidavits setting forth such facts together with
a statement of their relevance to the issues in question Should any other parties
dispute these facts by a similar affidavit thedisputed issues of fact if relevant

willbe set down foran evidentiary hearing

Since the parties filed only memoranda of law hut no affidavits ofl
fact as allowed by the language in the order to show cause we hold
that there is no reason for an evidentiary hearing For example there
is no question of fact as to the deficiency of Agreement 57004 with

respect to provisions for self policing and membership The agreement
as it stands simply contains no such provisions

States Marine Lines argues that the Commission is attempting to

modify Agreement 57004 without a hearing They demand an

evidentiary hearing while at the same time refusing to avail themselves
of the opportunity afforded them to file affidavits of fact which might
establish some basis for such a request

States Marine was afforded a hearing as required by the Shipping
Act and the Administrative Procedure Act through this show cause

proceeding Itis well established that

the Supreme Court has defined full hearings as one in which ample
opportunity is afforded to all parties to make by evidence and argument a

showing fairly adequate to establish the propriety or impropriety from the

standpoint of justice and law of the step asked to be taken Vhere no

genuine or material issue of fact is presented the court or administrative body
ay pass upon the issues of law after affording the parties the right of

argument 8

8 Producers Livestock Mqrkefing Assoc v US 241 F 2d 192 10th err 1957 affd
346 U S 282 1958 See also American Airlines Inc v OA B 359 F 2d 624 D C Cir
1966 at pp 632 633
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Respondents have been given ample opportunity to present any

genuine or material issue of fact and were granted oral argument
The parties procedural rights to notice and hearing have been

scrupulously observed

Self Policing Procedures

In promulgating General Order 7 on August 22 1963 28 F R 9257

we said in part
Some comments also challenged the Commission s authority to require the

inclusion of self policing as a condition precedent to approval or continued

approval of an agreement under section 15 As amended by section 2 of Public
Law 87346 75 Stat 7634 section 15 provides The Commission shall dis

approve any such agreement after notice and hearing on a finding of inadequate
policing of the obligations under it This provision in demanding the

adequate policing of the obligations under the agreement clearly presupposes the

establishment of some precedure for that purpose And the establishment of the

self policing procedure is necessarily predicated upon an agreement between the

parties It has been the consistent position of theCommission that such an agree

ment is a modification which is within the purview of section 15 and this is now

expressly fortified by the statute itself Under section 15 a true and complete
copy or if oral a true and complete memorandum of all agreements within the

purview of the section must be filed with and approved by the Commission An

agreement which does not contain the procedure for self policing which has

been adopted by the parties is an incomplete agreement within the meaning of
section 15 Conversely it would seem to be obvious that if the parties make no

provision for self policing they are ignoring the statute In either case their

section 15 agreement would have to be disapproved unless the situation were

corrected

Earlier we held in States Marine Lines v Trans Pacific Freight
Oonference 7 F MC 257 1962 affirmed Trans Pacific Freight Oon

ference of Japan v F M O et al 314 F 2d 928 9th Cir 1963 that a

system of self policing is a necessary part of a basic conference agree
ment since it vitally affects the interrelationships of the parties

Thus States Marine s position that the law does not require a

formula for self policing to be included in the basic agreement is

without merit

The self policing requirements of section 15 consists of two parts
1 adequate procedures must be set forth in the basic conference

agreement whereby the machinery for self policing is established and

2 there must be an implementation of that machinery in practice
By modifying respondents agreement as proposed in theorder to show
cause we are furnishing only the first element of this requirement ie

providing of the necessary machinery The implementation of this

machinery will be up to the conference and if it is not accomplished
in good faith then the requirements of the 1961 amendment to section
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15 clearly dictate withdrawal of approval of the conference agreement
The approval ofthe agreement as modified will not preclude a subse

quent finding of inadequate policing of the obligations under it

However unless the agreement is amended so as to include a system
of self policing there is no possibility that the conference can legally
police itself

States 1arine further argues that requiring of self policing pro
visions in all section 15 agreements vithout requiring such agree
ments to have provisions for the consideration of shippers requests
and complaints is inconsistent under the language of amended
section 15

The requirement that conferences adopt reasonable procedures for

promptly and fairly hearing and considering shippers requests and

complaints is procedural only and unlike a self policing system does
not effect a substantive change in the scope of the conference agree
ment Sueh procedures neither ereate nor destroy rights They merely
prescribe how such rights as already exist may be exercised Aceord

ingly such provisions are normally contained in the conference tariff
sehedules Put another way a conference can adopt and implement
ldequate procedures for dealing with shippers complaints and re

quests without obtaining prior approval under section 15 Self policing
ploeedures however require our specific approval
The lI odified Agreement

A eonference agreement must contain satisfactory self policing and

membership provisions and since Agreement 57004 does not meet
those requirements we were faced with making a ehoiee between can

cellation or direct modification Inthe circumstances of this ease either
course could be justified However on balance we believe that the
public interestwill be better served by modifying the conference agree
ment as ordered herein thereby making its continued approval pos
sible subject of eourse to eontinue surveillanee as to the manner in
which the self policing and other provisions are carried out
If we were to withdraw our approval we would be penalizing 16

out of 17 member lines which have indicated their willingness to com

ply with General Orders 7 and 9 and in fact have so agreed In the in
stant case it became abundantly clear that the conference was being
thwarted at every turn by the recalcitrance of a single member States
ifarine Lines Governed as the conferenee is by a unanimous voting
procedure it is powerless to accept modifications proposed by the Com
mission in an order of conditional approval because this single member
refuses to give its assent even though earlier voting for the changes
proposed

10 F l1 C
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As to the actual modifications which are being ordered it appears
that there is no dispute among the parties as to the membership pro
visions Articles 14 and 15 in the Appendix hereto States Marine
Lines has indIcated its willingness to agree to such provisions

There is no single self policing system which we consider best and
we have purposely left this to the individual conferences in General
Order 7 to allow them to work out the formula which will best suit
their purposes We have indicated only in general terms what such

systems shall include as a minimum

We have selected the particular self policing system we did simply
because all of the members of the New York Freight Bureau Hong
Kong at one time agreed substantially to it Agreement No 5700 7
and all but States Marine Lines agree to it at the present time

More importantly we have examined the self policing system care

fully and found as a matter of law that it satisfies the requirements
ofGeneral Order7

States Marine Lines objects to the system and calls for an evidenti
ary 4earing to determine such questions of fact as conditions of the

Hong Kong trade the number of carriers in and out of the confer
ence the volume of cargo offering the space available to carry it and

intensity ofcompetition States Marine would also have this evidenti

ary hearing go into such issues as the competence and character of the
Chairman In the first place our order to show cause clearly specified
thatif an evidentiary hearing was desired affidavits and supporting
memoranda of relevance would have to be submitted States Marine

ignored thisdirective and has no standing now to complain Secondly
the economic conditions in the Honk Kong trade are irrelevant to the

question of the legal sufficiency of a self policing system The remain

ing reasons advanced by Statesliarine for an evidenitary hearing are

premised on the assumption that the self policing formula will not be

applied justly and in good faith This is mere speculation on the part
ofStates Marine

In short States Marine s objections to the self policing system con

sist mainly of conjectures as to how the self policing system might be
used as an instrument of oppression We are duly concerned about the

rights of an individual member of a conference and the doors of the
Commission are always open to anyone with a legitimate complaint
Ifa conference does not administer its approved system ofself policing
in a fair manner this would surely support a finding of inade

quate policing of the obligations under it for which the man

datory penalty is disapproval of the entire con erence agreement
10 F M C
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We have wide discretion in fashioning remedies As the Supreme
Court has said 9

Finding a wrong which it is duty bound to remedy the Maritime Commission as

the expert body established by Congress for safeguarding this specialized aspect
of the national interest may within the general framework of the Shipping Act
fashion the tools for so doing

Inour opinion the circumstances of this case call for the modification
of respondents basic conference agreement in the manner set forth
in the order andAppendix 10 hereto

CONCLUSION

Insummary we conclude

1 That this case presents no genuine issues of material fact and
therefore there is no necessity for an evidentiary hearing

2 The respondents have been furnished with a proper notice ofour

intent to modify or in the alternative withdraw approval of Agree
ment No 57004and a hearing thereon as required by section 15 of the

ShippingAct

3 That Agreement No 57004 is in violation of section 15 of the

Shipping Act in that it fails to provide reasonable and equal terms
and conditions for admission and readmission to conference member

ship of other qUtlified carriers in the trade or fails to provide that

any member may withdraw from membership upon reasonable nqtice
without penalty for such withdrawal

4 That Agreement No 57004 is in violation of General Order 9
in that it fails to contain standard provisions required thereby

5 That Agreement No 57004is contrary to the public interest in
that it fails to provide for a system of self policing of its members

obligations under it

6 That Agreement No 57004 is in violation of General Order 7
in that it fails to provide for a system ofself policing of its members

obligations under it

I Cali orll4t at 01 v U S et al 320 U S 577 583 584 1944 F P C v Mandel Bro8
Inc 1359 US 385 393 1959

10 The Bureau requested that the following changes be made in the modification as pro
posed in the order to show cause

1 Deletion of Article 12
2 Substitution of the term Chairman wherever the term Chairman Secretary

appears
3 Deletion of a portion of the arbitration provision relating to Federal Maritime

Commission jurisdiction and
4 Deletion of tbe expression It is hereby agreed etc found in the be

ginning of Article 13 and other words of like effect
No objectioDs have been interposed Accordingly these changes have been made in the
amended text of the modifications See Appendix hereto

10 F 1C
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7 That Agreement No 57004should be modified by deleting para

graphs 10 b 10 c 10 d and 10 e and by adding new paragraphs
12 through 15 as set forth in the Appendix A hereto

Anappropriate order will be entered

OOmmissWner James V Day Ooncurring
I concur in the majority opinion except that I would defer the

effective date of the order for 30 days Iwould thus give the parties
an opportunity if they should now prefer upon review of the order

herein to reach an independent accord among themselves and to submit

the same for Commission approval

ApPENDIX A

1 FAITHFUL PERFORMANCE BOND

As a guarantee of faithful performance hereunder and of prompt payment
of any liquidated damages which may accrue against them or of any award

of judgment which may be rendered against them hereunder the parties hereto

shall deposit with the New York Freight Bureau Chairman the sum of U8 30 000

thirty thousand or its equivalent in Hong Kong currency or a confirmed ir

revocable letter of credit in such form as may be approved by the New York

Freight Bureau in the aforesaid sum of US 30 000 thirty thousand or its

equivalent in Hong Kong currency established by a bank being a member of

the Hong Kong Exchange Banks Association and which is acceptable to the

New York Freight Bureau providing that itmay be drawn upon by draft signed
in the name of the New York Freight Bureau by the Chairman and by the

authorized representatives of any two Member Lines and payable to the New

York Freight Bureau to which there shall be attached a certiticatesigned by

the Chairman to the effect that there has been assessed or adjudged against

the party who shall have deposited the said letter of credit a penalty or penalties

in the amount of the said draft Such depositing party shall in the event of

the payment of the said draft cause a new letter of credit inthe sumof U8 30 000

thirty thousand or its equivalent inHong Kong currency similar inits terms

to be issued immediately in replacenlent for that upon which thedraft has been

made Among other such provisions as the New Yorl Freight Bureau may re

quire the New York Freight Bureau may insist upon provisions in such letter

of credit which will render it most certain that payment must be made by the

banIimmediately upon the compliance by the Chairman with the aforesaid

conditions

13 SELF POLICING SYSTEM

a A report shall immediately be made inwriting to the Chairman in respect

of any information vhich appears to such party hereto to be reasonably reliable

of thecommission by any other party hereto of a violation of this Agreement
b A report shall immediately be made in writing to the Chairman in respect

of any information whIch such party hereto shall have received from any shipper

or from any other source considered to be reliable that any party hereto has

committed a violation of thisAgreement
10 F M C
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c It shaH be the duty of the Chairman to investigate immediately all such

reports submitted by parties hereto in addition to any such reports in writing

he may receive direct from shippers or from any other source considered to be

reliable for which purpose the Chairman shall hereby be authorized to engage

the services of such qualified persons as he may consider necessary for a

thorough and complete investigation to be made

d It shall also be the duty of the Ohairman to ascertain on his own

initiative whether or not the parties hereto have strictlJ complied with the

terms of this Agreement the provisions incorporated in the New York Freight

Bureau tariff and all other decisions regularly and properly made by tbe par

ties hereto and in the event that there is any reason to believe that there

has been a violation of any of the aforesaid obligations he shall file a com

plaint with respect thereto as above provided
e The Chairman shall be furnished such pertinent records of the parties

hereto thejr agents sub agents affiliates subsidiaries freight brokers compra

dores and or Chinese Freight Agents wherever located as may be required
in the enforcement of this Agreement and the decisions of the New York Freight
Bureau and the failure of any party hereto either on their own behalf or the

aforementioned additional parties shall constitute a violation of this Agreement
f Upon the completion of such investigations the Chairman shall lay

before the membership his written report thereon and such report shall include

all relevant particulars thereto other than the identity of the party hereto or

other person from whom the reportoriginated
g Su1P written reports shall constitute alld are hereafter referred to as

complaints A copy thereof shall be furnished to the nccused party not less than

20 days prior to the time that the matter is submitted to a vote of the parties

as provided in subparagraph h of this paragraph
h All such complaints shall be submitted to a vote of the parties hereto

other than the party charged with the violation after giving the party charged
in the respective complaint an opportunity to adduce evidence in its defense If

the parties hereto other than the party so charged shall by a three fourths

affirmative vote of all parties entitleo to vote determine that the violation or

violations alleged in the complaint have been provided the party charged with
the violation or violations shall be subject to liquidated damages as hereinafter

provided in respect of each and every violation so proved but if the party accused

is dissatisfied with the decision reached as aforesaid such party shall have the

right to appeal it being incumbent upon the accused party to make any such

appeal within ten days following the aforementioned determination In which

event the question of iolation shall be left to the determination of a majority

of three arbitrators one arbitrator to be nominated by the accused the second

by a three fourth affirmative vote of the remaining parties and the third ar

bitrator to be nominated by the arqitrators so chosen it being incumbent upon

the parties concerned to nominate the first and second arbitrators within thirty

days of the appeal being made by the accused party In the event the accused

party does not appoint an arbitrator within the said thirty days the accused

party will thereby forfeit its right to appeal Such arbitrations shali take place

in Hong Kong and any decision so arrived at shall be binding and final and

such decision shall be equivalent to a legal judgment given by the highest court

of law and the parties to this Agreement thereby waive and abandon every

right to take any legal action to obtain a review or reversal of the decision so

made

10 F M C



278 FEDE RAL M4RITIl 1E CO MlSSliON

However it shall notbe a breach of this agreement for any line to refer any
matter arbitrated to the Federal Maritime Commission for a decision as to
whether or not the matter arbitrated constitutes a modification of this agreement

i Inasmuch as it will be impossible to ascertain or measure the amount of

damages which the parties hereto will suffer by re son of the breach of this

Agreement the damages suffered thereby by each party hereto shall be assessed

on the basis of a three fourths majority vote as above provided but that in any
event such damages shall be subject to the undernoteq maxima exclusive of any
arbitration costs which may accrue to the accused party

1 First offence up to a maximum of U8 10 000 00 or its equiva
lent inHong Kong currency

ii 8econd offence up to a maximum of U8 15 000 00or its equiva
lent in Hong Kong currency

Hi Third offence upto a maximum of U8 20 000 00or its equiva
lent in Hong Kong currency

iv Fourth and any sub up to a maximum of U8 30 OOO 00 or its equiva
sequent offences lent in Hong Kong currency

j The Chairman shall notify in writing the party against whom a violation
shan have been found of the decision against it and the amount of liquidated
damages which shall have been assessed against it In the absence of any appeal
by such notified party inaccordance with the provisions of Article13 h hereof
the party thus notified shall pay the amount of such liquidated damages within
a period of ten 10 days In the event that it shall fail or refuse to make such

payment within said period the other parties may have resort to the p@rformance
bond which such party shall have deposited in accordance with the provisions
contained in Artiale 12 of this Agreement and the Chairman is hereby author
ized in case that a decision shall be made against it to the effect that it has
violated this Agreement and in case liquidated damages are assessed against it
and it shall fail to pay said damages within the period of ten 10 days after
such notice has been given to it by the Chairman to pay the amount of said

liquidated damages to the other parties hereto from the cash which it shall

have deposited or if its performance bond shall be by way of a confirmed irrevo

cable letter of credit to draw upon the letter of credit and pay the amount of

such liquidated damages to the other parties from the proceeds thereof such

payments to the other parties being on a pro rata basis The costs incurred in

arbitration proceedings shall be dealt with inthe award

k Each party hereto shall be fully responSible for the acts and omission of

its parent companies agents sub agents affiliates subsidiaries freight brokers

compradores and or Chinese Freight Agents and an act done or omitted to be

done by an a ent sub ageilt affiliate subsidiary freight breker compradore
and or Chinese Freight Agent which would constitute a violation of this Agree
ment if done or omitted to be done by the party itself shall for all purposes
hereof constitute a violation of this Agreement by such party for which such

party shall be liable for damages inthe same amount as if it had done or omitted

thesaid act

1 in the event of the termination of this Agreement or the expulsion or

yoluntary withdrawal of any of the parties hereto the performance bond de

posited by the parties concerned shall be returned to them together withaccrued

interest but only after any complaints which may be pending against the parties
concerned at the time of its expUlSion or withdrawalor iltthe time of the termina

tion of this Agreement as the case may be have been satisfied
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14 ADMISSION TO MEMBERSHIP

a Any common carrier by water which has been regularly engaged as a

common carrier in the trade covered by this Agreement or who furnishes evi

dence of ability and intention in good faith to institute and maintain such a

common carrier service between ports within the scope of this Agreement and
who evidences an ability and intention in good faith to abide by all the terms
and conditions of this Agreement may her fter become a party to the New York
Freight Bureau promptly following written application to the New York
JrE ight Bureau for membership such application to set forth evidence demon

strating compliance with the foregoing requirements by affixing its signature
hereto or to a counterpart hereof and by payment to the New York Freight Bu
reau of any outstanding financial obligation arising from prior membership of
the ew York Freight Bureau and by posting with the New York Freight Bureau

security for faithful performance of its obligations as provided in Article 13

hereof

b Every application for membership shall be acted upon promptly
c No carrier which has complied with the conditions set forth in paragraph

a of this Article shall be denied admission or readmission to membership
d Prompt notice of admission to membership shall be furnished tq the Fed

eral Maritime Commission and no admission shall be effective prior to the post
mark date of such notice

e Advice of any denial of admission to membership together with a state

ment of the reasons therefor shall be furnished promptly to the Federal Maritime
Commission

15 WrrHDRAWAL AND EXPULSION OF MEMBERSHIP

a Any party inay withdraw from the Conference without penalty by giving
at least sixty 60 days written notice of intention to withdraw to the Confer
ence Provided however That action taken by the Conference to compel the

payment of outstanding financial obligations by the resigning Member shall
notbe construed as a penalty forwithdrawal

b Notice of withdrawal of any party shall be furnished promptly to the

Federal Maritime Commission
c No party may be expelled against its will from this Conference except

for failure to maintain a common carrier service between the ports within the

scope of this Agreement or for failure to abide by all the terms and ccmditions

of this Agreement
d No expulsion shall become effective until a detailed statement setting

forth the reason or reasons therefor has been furnished to the expelled Member

and a copy of such notification submitted to the Federal Maritime Commission
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