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This proceeding is before us upon Hearing Couqsels exceptions to

the supplemental initial decision ofExaminer Benjamin A Theeman 1

The Examiner in his initial decision found the following facts of

record 2

1 The Commission s files show that Respondent operated under

FMB Registration No 1715 since July 11 1958 on January 17 1962

Respondent filed an application for a forwarders license pUn3Uant to

section 44 b of the Act as amended the application was given the

number contained in the title of this proceeding
s

1 After the issuance of the initial decision we remanded the proceeding to the Examiner

for further findings and conclusions as to the technical competence and abiUty of the

applicant to engage in the business of an independent ocean freight forwarder
2 No exceptions were taken to these findings Quotation marks have been omitted for the

sake of convenience
S Official notice Is taken of tbe facts contained in this paragraph

10 F M C 281



282 FEDERAL MARITIME COMMISSION

2 Respondent testified that he has read and is familiar with the
amendment to the Shipping Act 1916 Public Law 87 254 dealing
with independent ocean freight forwarders enacted on September 19
1961 containing the above cited sections

3 RespoQdent has been carrying on twobusinesses at 15208 Jamaica
Avenue New York One business under the name of Jamaica Nylon
Center is the operation of a ladies specialty store The other business
under the name of Eastern Forwarding Service is the subject of tJlis
proceeding

4 Respond nt has performed freight forwar ing services for only
one client P S Saleh Inc hereinafter Saleh Inc Saleh Inc

engaged in thebusiness ofexporting cars and trucks to the MiddleEast
is wholly owned by Respondents brother Philip

5 Respondent has heen performing the limited type of freight
forwarding services set forth herein for about 15 years At an unspeci
fled period and for about 6 months he was an exporter

6 Eastern operates from a hack room of the specialty store The

equipment consists ofa desk a typewrIter 3 case not a filing cabinet
for account books freight forwarding forms Jet rheads and other

necessary papers The telephone is also located there There is one

telephone number for both businesses but each business is separately
listed in the telephonebook

7 The front of the huilding occupied by Eastern has no indication
of any kind that Eastern is an occupant or that freight forwarding
services werebeing offered there Respondent did no public advertising
nor in any other way offered his freight forwarding services to the

public
8 Respondent haS no employees Because Respondent has no copy

ing machine his daughter does the necessary work on customs declara

tions Bills of Lading and the required copies of each 4 This work is
done at the office of

Saleh
Inc and not at the office of Eastern Up to

aJbout 7 months ago Respondent employed a messenger who was not

fully employed but was used most of the time

9 Respondent very rarely communicates with or receives a com

munication from thecarrier

10 The usual procedure by which a shipment of Saleh Inc is put
aboard a common carrier and the organizations that take part in the

move ent are as follows

a Saleh Inc books the cargo with the common carrier

b Independent packers prepare the s ipment for transportation prepare the
dock receipt move thecargo either to thepier or the vessel and bring the dock

receipt to Saleh Inc

The record contains no information as to the daughters employment
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e The particulars of the shipment are transmitted to Respondent usually at

the office of Saleh Inc

d On behalf of Respondent Respondent s daughter prepares customs dec

larations and Bills of Lading at the place of business of Saleh Inc Respondent
does notprepare consular documents if any are needed

e Customarily the Line Copy
5 of the Bill of Lading is signed or initialled

at the place of business of Saleh Inc Respondent did not Know who signed or

ihitlalled the Line Copy for Eastern 6

f The packers deliver the cargo to the common carrier

g Respondent procures the carrier s signature n the Bill of Lading No
detail is given as to the means by which this step is accomplished

h Respondent has insufficient funds to cover freight costs Saleh Inc sends

to Respondent a check made out to Respondent in the amo nt of the freight
Respondent deposits the check in its account and issues a check in the same

amount to the commolcarrier inpay ent for the freight
i Respondent retains one copy of the B ill of Ladirig and gives two copies

to Saleh Inc

11 Respondent has a Line Copy stamp in his office and anqther in
the office of Saleh Inc Customarily the stamp in the office of Saleh
Inc is used Respondent has no recQllection when th stamp in his office
had last been used

12 Respondent charges and collects from the common carrier a

commssion at the rate of 21h percent for the shipments booked hy
Saleh Inc At 6 month intervals Respondent charges and collects
from Saleh Inc his freight forwarding fee at the rate of 5 per ship
ment There is no evidence to show that the rate of 5 00 per ship
ment is in any way unreasonable

13 During 1965 Respondent handled between 80 and 100 shipments
The combined income from carrier commissions and forwarding fees
totalled 1 800 This amount represented about 40 percent ofRespond
ent s gross income the other 60 percent came from his specialty shop
Respondent s income from the shop has always heen greater than from
the forwarding activities and for several years before had been greater
than 60 percent

14 Respondent devotes about 20 percent or less of his time to for

warding activities Until recently he solicited no business from any
shipper other than Saleh Inc Within the last few months he has so

licited business from three otherexporters friendly to him Two of them
indicated that they might give him some forwarding business later in

lJ The Line Copy of the Bill of Lading contains the certification by the freight forwarder
of services rendered to the carrier in connection with the shipment as required by section
510 24 e of General Order No 4 as amended and section 44 e of the Act

a There may have been occasions when Respondent was present at the preparation of the
Line Copy Then he would personally sign or initial it In Respondent s opinion the

signing of the Hne copy was not important the main thing Is preparl g these two
Items those that are checked Respondent Is referrIng to 8ubItems 1 through 5
of the line copy certification
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1966 and requested that he get in touch with them again They advised

Respondent that if he were in a regular office in New York city
that would help a lot particularly if he gave up the ladies specialty
business

15 There is no evidence that Eastern at any time shared directly
with Saleh Inc any part of the commission paid by the common ca r

riers or indirectly by reduced rates for the forwarding services
rendered

DISCUSSION AND CONCLUSIONS

On the basis or the foregoing the Examiner concluded that ap

plicant should he granted a license subject to the following conditions

a Respondent immediately cease from billing carriers for freight forward

ing services not rendered to carriers by Respondent and cease accepting pay

ment from them forsuch unperformed services

b Respondent shall 1 forthwith certify to the Commission that he is

attempting to and will establish his own freight forwarding office and per

form his freight forwarder s services independently of tbe use of the office

facilities or employees of Saleh Inc or any other shipper and 2 establish

said independent office notlater than September 1 1966

Hearing Counsel excepted to the initial decision on two grounds
a The Initial Decision errs in granting a freight forwarder license subject

to certain Examiner imposed conditions
b The Initial Decision errs in granting a freight forwarder license to an

unqualified applicant in terms of sections 1 and 44 of the Shipping Act 1916

as amended

As to the second exception Hearing Counsel urged that The

record is pregnant with facts which demonstrate that this applicant
has performed little if any actual work concerning shipments of

P S Saleh Inc and further that

The bOoking of cargo is essential to the operation of a freight forwarder

service There is doubt whether this respondent has ever engaged in this ac

tivity or in fact he has the8Jbility to book cargo Therefore there is consider

able doubt if called upon today to do so he would be capable of handling this

basic matter

The order instituting this proceeding alleged but two grounds for

denying applicant a license They were

that Beskel Saleh doing business as Eastern Forwarding Service does

nothold himself out to theshipping public to perform ocean freight forward

ing services and that his close association with P S Saleh Inc his only

shipper client destroys his independence and thereby precludes him from

licensing
8

The Initial Decision was served June 22 1966 thus the September 1 date would have

provided sufficient time for Rppl1cant to comply with the conditions

8 Concerning the failure of applicant to hold its services out to the publil the Exam

iner noted that No source for this requirement was given nor was any statute regula
10 F M C
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Since it seemed to us that Hearing Counsel were for the first time

raising the question of applicant s technioal competence or ability
to perform fundamental forwarding services we remanded the pro

ceeding to the Examiner in order that applicant may have an oppor

tunity to demonstrate on the record that he possesses sufficient

teclmical competence and ability to qualify as a licensed freight
forwarder under sections 1 and 44 of the Act

Subsequent to the remand on October 7 1966 Hearing Counsel

submitted a memorandum to the Examiner signed by Robert G Drew

Chief Division of Freight Forwarders Federal Maritime Commis

sion This memorandum set forth facts brought out by Mr Drew s

interview with the applicant concerning the latter s technical com

petence No hearings were had but the Drew memorandum was re

ceived in evidence with opportunity afforded applicant to comment

or request further hearing Applicant made no response The Exam

iner issued his supplemental iniHal decision concluding that applicant
possessed sufficient technical competence and should be licensed sub

ject however to the conditions set forth in his initial decision of

June 22 1966

Hearing Counsel excepted to the Examiner s supplemental decision

again on the same two grounds previously urged i e 1 the granting
of a license subject to certain Examiner imposed oonditions and

2 the granting of a license to an unqualified applicant in terms of

sections 1 and 44 of the Act
As we read these lates exceptions of Hearing Counsel they do not

go to the Examiner s conclusion that applicant is technically compe
tent and able Rather they restate Hearing Counsels position that the

record herein demands a denial of the instant application and if the

applicant can subsequently estaJblish that he is qualified for a license

then and only then shouldhe be granted a license

We think the Examiner s discussion of the issues well founded and

dispositive and we adopt it as our own except as may be otherwise

indicated 9

It is clear from the foregoing that Respondent for the past 15 years
has been carrying on the business of freight forwarding in a cir

cumscribed manner limited to a fewof the services usually performed
tton or case either cited or referenced to him The Examiner then concluded that even

though such a holding out was not required the applicant was in fact attempting to

solicit other clients and thus could be considered as trying to comply with the demand

Hearing Counsel took no exception to the Examiner s conclusions In view of the applicant s

attempted solicitation we see no reason to adopt orreject the Examiner s conclusion on this

question
II Here again for the sake of convenience quotation marks have been omitted and of

course all footnotes have been renumbered
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by freight forwarders tO There appears to be no question that Re

spondent is fit willing and able properly to carryon the business o

forwarding as required by the statute Hearing Counsel does not

intend to the contrary However there are certain circumstance under

which Respondent has carried on his forwarding business that must

be rectified in order that his appUcation for a license may be properly
granted

Respondent as to the shipments of Saleh Inc has not and does not

perform with respect to such shipment s the solicitation and secur

ing of the cargo for the ship or the booking of orotherwise arranging
for space for such cargo as required by section 44 e Despite this

nonperformance Respondent has been billing the carrier for commis

sion and receiving payment from thecarrier Itis this type ofunearned

payment the legislative history calls it unearned brokerage or

automatic unearned brokerage fees that section 44 e was enacted

specifically to eliminate ll The receipt of such unearned payments is

improper under section 44 e Respondent will be required to refrain

from requesting or receiving such payments from carriers unless h

actually performs those services set forth in and otherwise complies
with section 44 e as prerequisite to such payment 12

The record shows that Respondent has been dependent upon Saleh
Inc for certain office equipment and accommodations in order to com

plete the limited freight forwarding services that he performs The

record does not showthat Saleh Inc has exerted any control over Re

spondent or is there sufficient evidence in the record to support a find

ing that Respondent is shipper connected Nevertheless this type of

operation is not consistent with the concept of an independent ocean

freight forwarder as contemplated by the statute Such arrangements
may easily lead to control of the forwarder by the shipper Respondent
has stated that heintends to openan office in downtown Manhattan and

10 For a listing of the divers services performed by freight forwarders see General Order
4 46 CFR Sec 510 c l United States v American Union Transport 00 327 437 U S

1945 NY Foreign Freight Bureau Assn v FM O 837 F 2d 289 292 1965 Docket
No 765 831 Freight Forwarder Investigation etc 6 FMB 327 334 5

U See particularly House Report No 2939 84th Cong 2d sess July 26 1956 page 54

paragraph 2 Unearned brokerage page 55 paragraph 8 Is remediaZ action required
in connection with the Shipping Act

13Section 44 e refers to a Ucensed forwarder It is applicable to forwarders holding
grandfather rights by the following serles of steps Section 44 b sets forth that the
grandfather rights may be continued under such regulations as the Commission shall

prescribe The Commission issued a regulation on May 1 1963 as Am Ddment No 1 to

General Order 4 Section 510 21 a of Title 46 CFR contains the following definition
510 21 Definitions

a The term Ucensee means any person licensed by the Commission as an indepen
dent ocean freight forwarder or any independent ocean freight forwarder who on Sep
tember 19 1961 was carrying on the business of freight forwarding under a valid
registration number issued by the Commission or its predecessors who filed an applica
tion for such a license Form FMC 18 on or before January 17 1962 and whose
application has not been denied
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to devote full time to his forwarding business It is assumed that Re

spondent will cease using the office and office equipment ofSaleh Inc

In any eventas hereinafter stated a condition to the granting of Re

spondent s application is the complete severance from and discontinu
ance of the use of the office and office equipment of Saleh Inc or any

other shipper 13

Respondent is not a dummy forwarder in the sense that that term

is used in connection with freight fOlwarders Under Commission de

cisions 14 and the legislative history 15 rebating has been inextricably
connected with a dummy forwarder The Commission has defined a

dummy forwarder as one organized for the sole purpose ofcollect

ing compensation from carriers which would find its way back in whole

or in part to the shipper 16 The record is bare ofany evidence to show

that the payments made by the carriers to Eastern redounded in any

way to the benefit of Saleh Inc or in any way offended the rebating
provisions ofthe existing lawY

The Congress has listed 10 instances of facts and circumstances

whose existence Congress states raise at least an inference of the ex

istence of rebating arrangements As pointed out by Hearing Coun
sel five of them exist in this case

1S Despite theexistence of these items

Hearing Counsel do not contend that any of the carrier s payments
made to Eastern have found their way back to Saleh Inc Nor does

the existence of these five items when considered in the light of the en

tire record constitute sufficient evidenGe to support a conclusion to the

effect that rebating has occurred

As already noted the Examiner concluded that applicant should be

granted a license provided he 1 immediately ceased collecting un

earned brokerage and 2 forthwith certify that he is attempting and

will establish his own freight forwarder office and perform his freight
forwarder services independently of the use of the office facilities or

13 See AppUcation etc Morse Shipping 00 etc 8 FMC 472 1965 Application etc

Del MarShipping Oorporation etc 8FMC 493 1965
16 Docket No 1192 Application etc Wm V Oady etc 8 FMC 352 358 Docket No

1201 Application eto Morse Shipping 00 eto 8 FMC 472 Docket No 1196 Application

etc Del Mar Shipping Oorporation 8 FMC 493 496
15 Testimony of Thomas E Stakem page 836 Hearings before the Special Subcommittee

on Freight Forwarders and Brokers 84th Cong 1st and 2d sess HR No 2939 supra at

page 54 H R No 2333 85th Cong 2d sess July 31 1958 H R No 798 86th Cong 1st

sess August 6 1959 S R No 1682 86th Cong 2d sess June 24 1960 and H R No

1096 87th Cong 1st sess August 31 1961
16 Docket No 1192 supra at page 358
17 HR No 2939 supra page 54 2 Dummy forwarders
18 They are specifically a the members of the family or close relatives of officials of

the shipper corporation are appointed to act as forwarders orbrokers c The shipper

and its forwarder share the same offices without reimbursement and f the

forwarder is a oneman concern h The forwarder is designated to collect brokerage

on a single account j The forwarder is engaged in another business for his primary

occupation which appears to be unrelated to the business of forwarding
10 F M C
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employees of Saleh Inc or any other shipper 19 We agree with these
conditions and impose them as our own However in application etc

Del Mar Shipping Oorporation etc 8 F MC 493 we found that an

incorporated for arder which has 50 percent of its stock owned by a

shipper in the foreign commerce of the United States was not an in
dependent ocean freight forwarder notwithstanding the intention of
the shipper not to exercise any control over the forwarder We thus

denied applicant Del Mar a license However we postponed the effec
tive date of the denial to allow time for divestiture by the shipper of
control of the forwarder Since the applicant do not now qualify for

a license we think this the better procedure Accordingly the applica
tion here under consideration is denied however the effective date
of the denial is postponed until August 1 1967 to enable the applicant
to comply with the above conditions in which event the denial order
would not be entered

INITIAL DECISION OF BENJAMIN A THEEMAN

PRESIDING EXAMINER 1

llhe order in thisproceeding served on March 29 1966 by the Fed
eral Maritime Commission Commission on Heskel Saleh doing busi
ness as Eastern Forwarding Service Respondent or Eastern stated
as follows

By letter dated February 2 1966 Heskel Saleh doing business as Eastern

Forwarding Service was notified of the Federal Maritime Commission s intent

to deny his application for an independent ocean freight forwarder license

The grounds for denial are that H kel Saleh doing business as Eastern For

warding Service does not hold himself out to the shipping pUblic to perfrom
ocean freight forwarding services and that his close association with P S
Saleh Inc bis only shipper client destroys his independence and thereby pre
cludes him from licensing Applicant has now requested the opportunity to
show at a hearing that denial of the application would be unwarranted

The hearing washeld in New York City pursuant to Sections 22 and

44 of the Shipping Act of 1916 as amended the Act to determine
whether Eastern qualified for a license pursuant to Sections 1 and 44
of the Act 2 Respondent appeared and participated in person Testi

mony of Respondent was placed in the record mainly through ques
tions by Hearing Counsel Respondent offered no substantial addi

tional data though given the opportunity to do so

19 The Examiner would have given the applicant until September 1 1966 see footnote 7
4upra

1This decision became the decision of the Commission on February 14 1967
1I These sections are contained In Public Law 87 254 enacted September 19 1961 provid

Ing for the licensing of independent ocean freight forwarders See portion of this decision

cinfra headed Pertinent Provisions of the Act
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From the record as a whole it is found

1 The Commission s files show that Respondent operated under

Fl1B Registration No 1715 since July 11 1958 on January 17 1962

Respondent filed an application for a forwarder s license pursuant to

Section 44 b of the Act as an1ended the application was given the

number contained in the titleof this proceeding
3

2 Respondent testified that he has read and is familiar with the

amendment to the Shipping Act 1916 Public Law 87 254 dealing
with independent ocean freight forwarders enacted on September 19

1961 containing the above citedsections

3 Respondent has been carrying on two businesses at 15208 Ja

maica Avenue New York One business under the name of Jamaica

Nylon Center is the operation of a ladies specialty store The other

business under the name of Eastern Forwarding Service is the sub

ject ofthisproceeding
4 Respondent has perforn1ed freight forwarding services for only

one client P S Saleh Inc hereinafter Saleh Inc Saleh Inc

engaged in the business of exporting cars and trucks to the Middle

East is wholly owned by Respondent s brother Philip
5 Respondent has been performing the limited type of freight for

warding services set forth herein for about 15 years At an unspecified
period and for about 6 months he was an exporter

6 Eastern operates from a back roon1 of the specialty store The

equipn1ent consists of a desk a typewriter a case not a filing cabinet

for account books freight forwarding forms letterheads and other

necessary papers The telephone is also located there There is one

telephone number for both businesses but each business is separately
listed in the telephone book

7 The front of the building occupied by Eastern has no indication

of any kind that Eastern is an occupant or that freight forwarding
services werebeing offered there Respondent did no public advertising
nor in any other way offered his freight forwarding services to the

public
8 Respondent has no employees Because Respondent has no copying

llachine his daughter does the necessary work on customs declarations

Bills ofLading and the required copies of each 4 This work is done at

the office of Saleh Inc and not at the office of Eastern Up to about

seven months ago Respondent employed a messenger who was not

fully employed but was used most of the time

3 Official notice is taken of the facts contained in this paragraph
4 The record contains no information as to the daughter s employment

10 F M C

299 843 0 68 20



290 FEDERAL MARITIME COMMISSION

9 Respondent very rarely communicates with or receives a

communication from thecarrier
10 The usual procedure by which a shipment of Saleh Inc is put

aboard a cominon carrier and the organizations that take part in the

movement is as follows
a Saleh Inc books the cargo with the common carrier

b Independent packers prepare the shipment for transportation prepare
the dock receipt move the cargo either to thepier or the vessel and bring the
dock receipt to Saleh Inc

c The particulars of the shipment are transmitted to Respondent usually
at the office of Saleh Inc

d On behalf of Respondent Respondent s daughter prepares customs dec

larations and Bills of Lading at the place of business of Saleh Inc

Respondent does notprepare consular documents if any areneeded

e Customarily the Line Copy
5 of the Bill of Lading is signed or initialled

at the place of business of Saleh Inc Respondent did not know who signed or

initialled the Line Copy for Eastern 6

f The packers deliver thecargo to thecommon carrier

g Respondent procures the carrier s signature on the Bill of Lading No

detail is given as to the means by which this step is accomplished
h Respondent has insufficient funds to cover freight costs Saleh Inc sends

to Respondent a check made out to Respondent in the amount of the freight
Respondent deposits the check in its account and isSues a check in the same

amount to the common carrier in payment for the freight
i Respondent retains one copy of the Bill of Lading and gives two copies

to Saleh Inc

11 Respondent has a Line Copy stamp in his office and another in

the office of Saleh Inc Customarily the stamp in the office of Saleh

Inc is used Respondent had no recollection when the stamp in his office

had ast been used

12 Respondent charges andcollects from thecommon carrier aCOnl
mission at the rate of 2 percent for the shipments booked by Saleh

Inc At 6 months intervals Respondentcharges and collects from Saleh
Inc his freight forwarding fee at the rate of 5 00 per shipment There

is no evidence to show that the rate of 5 00 per shipment is in any

way unreasonable

13 During 1965 Respondent handled between 80 and 100 shipments
The combined income from carrier commissions and forwarding fees
totaled 1 800 This amount represented about 40 percent of Respond
ent s gross income the other 60 percent came from his specialty shop

5 The Line Copy of the Bill of Lading contains the certification by the freight forwarder
of services rendered to the carrier in connection with the shipment as required by Section
510 24 e of General Order No 4 as amended and Section 44 e of the Act

6 There may have been occasions when Respondent was present at the preparation of the

Line Copy Then he would personally sign or initial it In Respondent s opinion the
signing of the line copy was not important the main thing is preparing these two items

those that are checked Respondent is referring to subitems 1 through 5 of the

line copy certification
10 F lfC
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Respondent s income from the shop has always been greater than from

the forwarding activities and for several years before had been

greater than 60 percent
14 Respondent devotes about 20 percent or less of his time to

forwarding activities Until recently he solicited no business from any

shipper other than Saleh Inc Within the last few months he has

solicited business from three other exporters friendly to him Two of

them indicated that they might give him some forwarding business

later in 1966 and requested that he get in touch with them again
They advised Respondent that if he were in a regular office in New

York city that would help a lot particularly if he gave up theladies

specialtybusiness
15 There is no evidence that Eastern at any time shared directly

with Saleh Inc any part of the commission paid by the common car

riers or indirectly by reduced rates for the forwarding services

rendered

ii

POSITIONS OF THE PARTIES

Respondent stated that he intends to devote more of his time to

freight forwarding and to approach other exporters if he gets some

more business he will dispose of his specialty store and open an office

in Manhattan New York Respondent requests until approximately
the end of 1966 to accomplish this plan Then if the freight forward

ing business does not prosper he offers to consent to the cancellation of

his license Hearing Counsel takes no position in regard to this request
Hearing Counsel contend that Hespondent mainta ins a dummy

forwarder operation such as Congress intended to eliminate when it

passed Public Law 87 254

PERTINENT PROVISIONS OF THE ACT

Sec 1 when used in this Act

The term carrying on the business of forwarding means the dispatChing
of shipments by any person on behalf of others by oceangoing common carriers

in commerce from the United States its Territories or possessions to foreign

countries or between the United States and its Territories or possessions or

betweensuch Territories and possessions and handling theformalities incident

to such shipments
An independent ocean freight forwarder is a person carrying on the busi

ness of forwarding for a consideration who is not a shipper or consignee or a

seller or purchaser of shipments to foreign countries nor has any beneficial

interest therein nor directly or indirectly controls or is controlled by such

shipper or consignee or by any person having such a beneficial interest

10 F M C
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Section 44 a provides that a person desiring to engage in the car

rying on of the business of forwarding must first secure a license from

the Commission
Section 44 b requires the Commission to issue the license to any

qualified applicant who is or will be fit willing and able properly to

carry on the business of forwarding and to conform to the provisions
of this Act and the requirements rules and regulations of the Com
mission issued thereunder and that the proposed forwarding business

is or will be consistent with the national maritime policies declared

in the Merchant Marine Act 1936 otherwise such application shall

be denied Also by Section 44 b the Congress granted so called

grandfather rights to those independent ocean freight forwarders

who on the effective date of the Act were carrying on the business

of forwarding under a registration number issued by the Commission
Such forwarders were allowed to continue in business for a period of

120 days after September 19 1961 without a license and if the for

warder applied for a license within the 120 days he could continue to

operate under such regulrutions as the Commission shall prescribe
until othervrise ordered by the Commission

Secti n 44 e provides in pertinent part
e A common carrier by water may compensate a person carrying on the

business of forwarding to the extent of the value rendered such carrier in

connection with any shipment dispatched on behalf of others when and only
when such person is licensed hereunder and has performed with respect to

such shipment the solicitation and secming of the cargo for the ship or the

booking of or otherwise arranging for space for such cargo and at least two

of the following services

1 The coordination of the movement of the c rgo to shipside
2 The preparation and processing of the ocean bill of lading
3 The preparation and processing of dock receipts or delivery orders

4 The preparation and processing of consular documents or export
declarations

5 The payment of the ocean freight charges on such shipments
Provided however Before any such compensation is paid to or received

by any person carrying on the business of forwarding such person shall if

he is qualified under the provisions of this paragraph to receive such com

pensation certify in writing to the common carrier by water by which the

shipment was dispatched that he is licensed by the Federal llaritime Commis

sion as an independent ocean freight forwarder and that he performed the

above specified services with respect to such shipment Such carrier shall be

entitled to rely on such certification unless it knows that the certification is

incorrect

DISCUSSION

It is clear frOlll the foregoing that Respondent for the past 15 years
has been carrying on thebusiness of freight forwarding in a circum

10 F M C
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scribed manner limited to a few of the services usually performed by
freight forwarders 7 There appears to be no question that Respondent
is fit willing and able properly to carry on the business of forward

ing as required by the statute Hearing Counsel does not contend to

the contrary However there are certain circumstances under which

Respondent has carried on its forwarding business that must be rec

tified in order that his application for a license may be properly
granted

Respondent as to the shipments ofSaleh Inc has not and does not

perform with respect to such shipment s the solicitation and secur

ing of the cargo for the ship or the booking of or otherwise arrang

ing for space for such cargo as required by Section 44 e Despite
this non performance Respondent has been billing the carrier for

commission and receiving payment from the carrier It is this type of

unearned payment the legislative history calls it unearned broker

age or automatic unearned brokerage fees that Section 44 e

was enacted specifically to eliminate 8 The receipt of such unearned

payments is improper under Section 44 e Respondent will be re

quired to refrain from requesting or receiving such payments from

carriers unless he actually performs those services set forth in and

otherwise complies with Section 44 e as prerequisite to such

payment 9

The record shows that Respondent has been dependent upon Saleh
Inc for certain office equipment and accommodations in order to com

plete the limited freight forwarding services that it performs The

record does not show that Saleh Inc has exerted any control over

Respondent nor is there sufficient evidence in the record to support a

finding that Respondent is shipper connected Nevertheless this type
of operation is not consistent with the concept of an independent

1 For a listing of the divers services performed by freight forwarders see General Order
4 46 CFR Sec 510 2 c United States v American Union Transport 00 327 US 437
1946 N Y Foreign Freight Bureau is8n v FM O 337 F 2d289 292 1965 Docket

No 765 831 Freight Forwarder Investigation etc 6 FMB 327 3134 5
8 See particularly House Report No 2939 84th Congress 2d sess July 26 1956 page

54 paragraph 2 Unearned brokerage page 55 paragraph 8h Is remedial action required
in connection with the Shipping Actf

II Section 44 e refers to a licensed forwarder It is applicable to forwarders holding

grandfather rights by the fOllowing series of steps Section 44 b sets forth that the

grandfather rights may be continued under such regulations as the Commission shall
prescribe The Commission issued a regulation on May 1 1963 as Amendment No 1 to

General Order 4 Section 510 21 a of Title 46 CFR contains the following definition
i 510 21 Definitions

a ahe term licensee means any person licensed by the Commission as an independ
lent ocean freight forwarder or any independent ocean freight forwarder who on Sep
tember 19 1961 was carrying on the business of freight forwarding under avalid regis
tration number issued by the Commission or its predecessors who filed an application
for such a license Form FMC 18 on or before January 17 1962 and whose application

has not been denied
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ocean freight forwarder as contemplated by thestatute Such arrange
ments may easily lead to control of the forwarder by the shipper Re

spondent has stated that he intends to open an office in downtown Man
hattan and to devote ful time to his forwarding business Itis assumed

that Respondent will cease using the office and office equipment of

Saleh Inc In any event as hereinafter stated a condition to the

granting of Respondent s application is the complete severance from

and discontinuance of the use of the office and office equipment of
Saleh Inc or any other shipper 1o

Respondent is not a dummy forwarder in the sense that that term

is used in connection with freight forwarders Under Commission
decisions ll and the legislative history

12 rebating has been inextricably
conneoted with a dummy forwarder The COmmission has defined

a dummy forwarder as one organized for thesole purpose ofcollect

ing compensation from carriers whichwould find its way back in whole

or in partto the shipper 13 The record is bare of any evidence to show

that the payments made by the carriers to Eastern redounded in any

way to the benefit of Saleh Inc or in any way offended the rebating
provisions of theexisting law u

The Congress has listed 10 instances of facts and circumstances

whose existence Congress states raise at least an inference of the

existence of rebating arrangements A
s pointed out by Hearing

Counsel five of them exist in this case 15 Despite the existence of these

items Hearing Counsel does not contend that any of the carrier s pay
ments made to Eastern have found their way back to Saleh Inc Nor

doeS the existence of these five items when considered in the light of

the entire record constitute sufficient evidence to support a conch sion

to the effect that rebating has occurred

The Commission s Order herein and Hearing Counsel make a point
of the fact that Respondent does not hold its services out to the pub

10 See Application etc Morse Shipping 00 etc 8 FMC 472 1965 AppHcaUon etc

DeZ MarShipping Corporation etc 8 FMC 493 1965
IIDocket No 11821 Application etc Wm V CadY etc 8 FMC 352 358 Docket No

1201 Application etc Morse Shipping Co etc 8 FMC 472 Docket No 1196 Applicatwn
etc DeZ MarShipping Oorporation 8 FMC 493 496

12 Testimony of Thomas E Stakem page 836 Hearings before the Special Subcommittee
on Freight Forwarders and Brokers 84th Cong 1st and 2d sess H R No 2939 supra

at page 54 HR No 2333 85th Cong 2d sess July 31 1958 HR No 798 86th Cong
1st sess August 6 1959 S R No 1682 86th Cong 2d sess June 24 1960 and HR
No 109i 87th Cong 1st sess August 31 1961

13 Docket No 1100 supra at page 358
l H R No 2939 supra page 54 2 Dummy forwarders
15 They are specifically a the memoors of the family or close relatives of officials of

the shipper corporation are appointed to act as forwarders orbrokers c The shipper
and its forwarder share the same offices without reimbursement and f the
forwarder is a one man concern h The forwarder is designated to collect brokerage
on a Single account j The forwarder is engaged in another business for his primary
occupation which appears to be unrelated to the business of forwarding
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lic It is indicated that this lack is a cause for denial of Respondent s

application No source for this requirement is given No statute regula
tion or case is either cited 16

or referenced Absent such basis this re

quirement is not considered sufficient cause to deny the application
In any event Respondent has stated that he intends to close his spe

cialty shop if the forwarding business warrants open an office for

freight forwarding in a building in downtown Manhattan and has

already solicited other clients than Saleh Inc These actions proposed
and past show that Respondent is attempting to perform services for

more than one client and may be considered an attempt to comply
with the demand even though not required that he hold himself out

to the public
CoNCLUSION

Seotion 44 of the Act is a licensing statute Like other licensing
statutes it should be approached with a liberal attitude to the end that

licenses may be granted to qualified applicants Application for Freight
FOlWarders License Dixie Forwarding 00 Inc 7 FMC 109 122 167

1965 If the Respondent refrains from reoeiving payment from car

riers for unearned commissions and severs his office conneotions with

the establishment of Saleh Inc the Respondent would come within

the definition of an independent freight forwarder contained in Sec
tion 1 of the Act The application will therefore be granted subject 17

however to the f llowing conditions 18

a Respondent immediately cease from billingcarriers for freight forwarding
services not rendered to carriers by Respondent and cease accepting payment
from them forsuch unperformed services

b Respondent shall 1 forthwith certify to the Commission that he is

attempting to and will establish his own freight forwarding office and perform
his freight forwarder s services independently of the use of the office facilities

or employees of Saleh Inc or any other shipper and 2 establish said inde

pendent office not later than September 1 1966 19

BENJAMIN A THEEMAN

Presiding Examiner

lVASHINGTON D C June 22 1966

10 It is noted that in Docket No 1201 Morse Shipping 00 supra the Bureau of Domestic

Regulation and the freight forwarder stipulated in an agreement e Morse expresses the

intention to hold herself out to the shipping public as an independent ocean freight for

warder and actively solicit shipper clients in addition to Freiberg and its affiliates No
more is said

17 Subject also of course to the regulations of the Commission prescribed for freight
forwarders

18 See Dixie Forwarding 00 Inc Morse Shipping 00 and Del Mar Shipping Oorporation
8upra for similar action by the CommIssion

19 This time is considered adequate in view of the fact that the Public Law 87 254
became effective September 19 1961 and Respondent first considered the establishment of a

Manhattan office in early 1966
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REMAND OF PROCEEDING TO EXAMINER

This proceeding is before us on exceptions of Hearing Counsel to

the Initial Decision of Benjamin A Theeman in which the Examiner

granted applicant a license subject to the following conditions
a Respondent applicant immediately cease from billing carriers for freight

forwarding services not rendered to carriers by Respondent and cease accepting
payment from them forsuchunperformed services

b Respondent shall 1 forthwith certify to the Commission that he is

attempting to and will establish his own freight forwarding office and perform
his freight forwarder s services independently of theuse of the office facilities

or employees Of Saleh Inc or any other shipper and 2 establish said inde

pendent office not later than September 1 1966

As we read their exceptions Hearing Counsel except to granting appli
cant a license on the grounds that applicant is not qualified in

terms of sections 1 and 44of the Shipping Act 1916 as amended The
order instituting this proceeding alleged hut two grounds for denying
applicant a license They were

that Reskel Saleh doing business as Eastern Forwarding Service does

nothold himself out to the shipping public to perform ocean freight forwarding
services and that his close association with P S Saleh Inc his only shipper
client destroys his independence and thereby precludes him from licensing

Vhile the transcript of hearing in this proceeding demonstrates
that Hearing Counsels concern with applicant s teclmical competence
and ability to engage in the business of forwarding is not unwar

ranted a deni al of applicant s license on this ground would in our

view deprive the applicant of the notice of the matters of fact and

law asserted to which he is entitled by section 5 a of the Admin
istrative Procedure Act Therefore in order that applicant may have

an opportunity to demonstrate on the record that he possesses sufficient

technical competence and ability to qualify as a licensed freight for

warder under sections 1 and 44 of the Act we will amend the order

instituting this proceeding to include the issue of applicant s techni

cal competence and remand the proceeding to the Examiner for a

further hearing on this issue

Therefore it is ordered That this proceeding be and herehy is

remanded to the Examiner in order that he may determine whether

applicant possesses sufficient technical competence and ability to

qualify as alicensed independent ocean freight forwarder

Itis further ordered That thefirst ordering paragraph of the Com
mission s order served March 29 1966 in Docket No 66 17 he deleted

and the following paragraph substituted therefor

Therefore itis ordered pursuant to Sections 22 and 44 of the Ship
ping Act 1916 46 U S C 831 841b That a proceeding is hereby
instituted to determine whether applioant is or will be an independent

10 F M C
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ocean freight forwarder as defined in the Act and whether applicant
possesses sufficient technical competence and ability to qualify as a

licensed independent ocean freight forwarder or otherwise qualifies
for a license pursuant to Sections 1 and 44 of the Shipping Act 1916

46 U S C 801 841b

L

r

C

SUPPLEMENTAL INITIAL DECISION OF BENJAMIN A THEEMAN
PRESIDING EXAMINER

On August 26 1966 the Commission remanded this proceeding to

the Examiner to determine whether applicant possesses sufficient tech

nical competence and ability to qualify as a licensed independent ocean

freight forwarder This supplemental decision results
On June 22 1966 the Examiner in his Initial Decision granted ap

plicant a license subject to the regulations of the Commission pre
scribed for freight forwarders and thetwo followingconditions

a Respondent applicant immediately cease from billing carriers for

freight forwarding services not rendered to carriers by Respondent and cease

accepting payment from them forsuch unperformed s rvices

b Respondent shall 1 forthwith certify to the Commission that he is

attempting to and will estallish his own freight forwarding office and perform
his freight forwarder 8 service independently of the use of the office facilities

or employees of Saleh Inc or any other shipper and 2 establish said

independent office not later than September 1 1966

Hearing Counsel filed exceptions to the Initial Decision that gave
rise to this remand In the remand the Commission specified that the

exceptions brought into question applicant s technical competence
and ability pointed out that these grounds were not list d in the
order initiating this proceeding and stated that a denial of applica
tion on the ground of incompetence would deprive the applicant of
llotice to which he is entitled under Section 5 a of the Administrative

Procedure Act 1

The Examiner duly set a hearing on remand for October 10 1966
in New YorkCity

On October 7 1966 Hearing Counsel submitted to the Examiner

by covering memorandum with copy to applicant a memorandum
dated October 6 1966 signed by Robert G Drew Chief Division of

Freight Forwarders Federal Maritime Commission The memoran

dum set forth facts brought out by Mr Drew s interview with the

applicant concerning the latter s technical competence Based thereon
1r Drew stated in his memorandum that applicant possessed the

necessary technicalcompetence
learing Counsel in their covering memorandum requested that the

Drew memorandum be received in evidence as an exhibit in lieu of the

1Now Sec 554 b of Title 5 DS C
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hearing and stated that this action wasnot meant to imply that Hear

ing Counsel had in any way receded from the positions aiready taken

in respect to theother issues in this proceeding
In view of Hearing Counsels action the October 10 1966 hearing

wascancelled

By order dated October 11 1966 applicant wasgiven through Octo

ber 24 1966 to comment on the receipt in evidence of the Drew memo

randum or to request a further heading Applicant made no response

Accordingly the Drew memorandum is received in evidence as

Exhibit No 4

The parties were given an opportunity to file briefs with regard to

the issue raised by the remand None did so

The Drew memorandum details the examination made into appli
cant s technical competence and shows that he has been and is capable
of carrying on the business of ocean freight forwarding for others 2

Therefore on the record as a whole it is concluded that applicant
pOsSesses sufficient teclmical competence and ability to qualify as a

licensed independent ocean foreight forwarder subject to compliance
with the various conditions of the Initial Decision set forth in the

second paragraph of this Supplemental Decision

Accordingly the granting of the application subject tQ the condi

tions set forth in the Initial Decision of June 22 1966 is confirmed

BENJAMIN A THEE AN

Presiding Examiner

I
I
I
I

I
i

J

WASHINGTON D C
Novembe11 1966

DENIAL OF APPLICATION

AND

DISCONTINUANCE OF PROCEEDING

In its Report served February 15 1967 the Commission postponed
the effective date of the denial of the application herein in order to

permit applicant to establish his own office and perform forwarder
services independently ofSaleh Inc or any other shipper

Applicant has informed the Commission that he has decided to

discontinue hisforwarding activities Accordingly
It is ordered That the application is denied and this proceeding is

discontinued

By theCommission
THOMAS LISI

Secretary
2 See page 7 of the Initial Decision in this proceeding where the Examiner found that

the Respondent has been carrying on the business of freight forwarding in a circum
scribed manner limited to a few of the services usually performed by freight forwarders
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DOCKET No 6615

IN THE MAITER OF AGREEMENT 9448 J OINT AGREEIENT BETWEEN

FIVE CoNFERENCES IN THE NORTH ATLANTIC OUTBOUND EuROPEAN

TRADE

INITIAL DECISION ADOPTED

February 17 1967

Agreement No 9448 as modified herein creates a cooperative working arrange
ment under which five member steamship conferences share office space
and services and meet together to discuss mutual problems in specified
areas As modified said agreement is approved conditioned upon the filing
of evidence of acceptance by the member conferences

Burton H White and Elliott B Nixon for respondents
Donald J Brunner Salnuel B Nemirow and ROger A McShea

Ill
Hearing Counsel

REPORT

By THE COMMISSION John Harllee Ohairmanj Ashton C Bar
rett Vice OhairnULnj James V Day George H Hearn
oo711lm issWnerS

This is an investigation on our own motion to determine intel alia

whether a cooperative working arrangement No 9448 filed for ap
proval under section 15 ofthe Shipping Act 1916 should be

approved
disapproved ormodified

In his initial decision Examiner E Robert Seaver concluded that

the subj ect agreement ven as amended in the course of the hear

ingscould not be approved under the criteria of section 15 and the

cases thereunder because the agreement was too genera and the Com
mission could not know with sufficient particularity the activities

that might be engaged in under its terms Ve agree
The respondent conferences appealed from this initial decision and

Hearing Counsel generally supported the position of the Examiner in

his initialdecision 1

1 Hearing Counsel take the position that the agreement which was the subject matter
of the investigation may not be amended during the course of the bearings witbout our

amending the order of Investigation We reject this view It is entirely proper for an

Examiner to encourage modifications which might reafiOnably lead to all agreement s

long as such modifications are within the scope of the original Inqul17
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vVe have considered the exceptions of respondents and find that they
are essentially a reargument of issues which were fully briefed and
treated by the Examiner in his initial decision Upon careful exami
nation of the record and the briefs and argument of counsel we con

clude that the Examiner s disposition of these issues was well founqed
andproper

Ve depart from the Examiner s ultimate conclusion only to the ex

tent that on the basis of the record in this case we have modified

Agreement No 9448 and as modified given it our approval condi
tioned upon respondents acceptance within 60 days These modifi
cations specify the particular areas in which the member conferences
are authorized to meet and discuss mutual problems These correspond
to the types of matters which the Conference Chairman testified are

likely to be the subject of discussion
Ve note that the agreement as modified does not authorize the

parties to agree on anyt Iiing except housekeeping arrangements
Moreover it limits discussions to four specified areas If the parties
desire to broaden the scope of the agreement we have incorporated
simple amendatory procedures which can initiate such action

Accordingly except as noted herein we adopt the Examiner s ini
tial decision as our own and make it a part hereof

Anappropriate Order will be entered

By the Commission

INITIAL DECISION OF E ROBERT SEAVER PRESIDING EXAMINER 2

Five steamship conferences 3 covering outbound trades between

American North Atlantic ports on the one hand and various ranges
ofports in Western Europe on the other each ofwhich operates under
an individual agreement previously approved by the Commission
under section 15 of the Shipping Act 1916 filed Agreement No 9448
for approval under section 15 The names of the conferences set out

in the margin reflect the respective ranges of ports they serve The

agreement would establish a cooperative working arrangement be

tween the five conferences As originally submitted the proposed
agreement recited simplythat the members would meet consult and

I See Commission report in Docket No 6615 served February 24 1967
8 North Atlantic Baltic Freight Conference 7670 North Atlantic Continental Freight

Conference 9214 North Atlantic French Atlantic Freight Conference 7770 Chairman
Barnett North Atlantic Mediterranea n Freight Conference 7980 Chairman MacNeil
North Atlantic United Kingdom Freight Conference 7100 Chairman Gage
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confer together regarding common problems and issue j oint reports
andcirculars relating to suchproblems

The proposed agreement contained no limits on the scope of the
matters that could be discussed nordid it designate with particularity
the matters that would be discussed It contained no requirement for

reporting activities under the agreement to theCommission The Com

mission was concerned with the absence of any specific statement in

the agreement of its objects and purposes so on March 24 1966 it

issued an order of investigation and hearing under the authority of

sections 15 and 22 of the Shipping Act to determine

1 whether the agreement should be approved disapproved or modified by
the Commission pursuant to section 15 2 whether there are any unfiled

agreements between the carriers which are being unlawfully implemented and

3 whether the agreement submitted for approval is true and complete

Section 15 requires every common carrier by water or other per
son Eluibject to the Act to file with the Commission a true copy or if

oral a true and complete memorandum of every agreement with an

other such carrier or person which covers certain named anticom

petitive activities or provides for an exclusive preferential or co

operative working arrangement The term agreement is defined

so as to include understandings conferences and other arrangements
The statute requires the Commission to disapprove cancel or modify

any agreement that it finds to be unjustly discriminatory or unfair

as between the interests named in the statute to operate to the detri

ment of the commerce of the United States or to be contrary to the

public interest or in violation of the Act It requires the Commis
sion to approve all such agreements that do not offend these statutory
tests and exempts approved agreements from the antitrust laws

A prehearing conference and hearing were held before the under

signed and after an exchange of briefs oral statements of counsel

were heard by the Examiner pursuant to the agreement of the parties
No shippers carrierS or others who might have an interest in the

OTeement took part in the hearmg or participated in any other way
Only the Chairmen of the respondent Conferences testified at the

hearing The facts as disclosed by this testimony and the exhibits

which weremade partof therecord are as follows

The five conferences share office space at No 17 Battery Place New

York City For some 60 years a single chairman served all of these

conferences and they were loosely connected together under F MC

Agreement No 12 entered into in 1904 between the steamship lines

that ade up the membership of the respective conferences That

agreement was approved by a predecessor agency of the Commission
10 1l M C
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many years ago and had as its purpose the con ideration and adj ust

ment of all non competitive matters appertaining to their general
interest which shall simplify the conduct of the business and the

relations with shippers and their representatives with connecting car

riers and with others That agreement unlike the one at hand COl

templated that the member lines would reach agreement with respect
to tho esubjects not merely discuss them

In March 1964 the respondent cQnferences decided that each should

have greater autonomy and that the job of chairman of all of them
was too burdensome for o e man A separate chairman was appointed
for the North Atlantic Mediterranean Freight Conference and one for

the North Atlantic United Kingdom Freight C6nference A single
chairman continues to serve the other three At the request of the

members to Agreement No 12 that agreement was cancened by the

Commission in August 1965 Agreement No 9448 is sought as a partial
substitute fQr Agreement No 12

Each ofthe respondent conferences has always held its own separate
meetings and will continue to do so Each adopts rates and publishes
and files its own tariff Each files its own separate minutes of its

meetings with the Commission Each has its own staff of employees
with minor exceptions such as a telephone operator who serves all of

the respondents The five member conferences serve different ranges of

ports in Europe and the United Kingdom For this reason there is

no direct competition between the members of one conference and the

members of the other A degree of competition between the groups
exists insofar as a particular area in the hinterlands ofEurope may be

served by more than one range of European ports and thus is served

by more than ODe of the conferences Competition is also possible
through transshipment of course but the extent of such competition
was not shown However the discussions and aetivities under the

agreement are not intended to have anything to do wit this competi
tion nor with competition from carriers outside the conferences The

matters to be discussed are those where the interests of the members

coincide The specific anticompetitive activities enumerated in section

15 including the discussion of rates are explicitly excluded from

the coverage of the agreement The members do not seek autharity to

agree on anything merely to confer The agreement is considered

by its proponents to be a cooperative working arrangem nt and since

that is one of the types of agreement covered by section 15 they feel

that some of the contemplated activities Jlly require Commission
approval in accordance with the statute They seek exemption from
the antitnlst laws through such approval even though they feel that

10 M C
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there is some doubt as to the applicability of those laws to the con

templated activities

The Conference Chairmen testified that as far as they can visualize
at present the type of matters that will or may be brought up for
discussion are

1 Legal problems allecting all five conferences Since all five employ the

same law finn they prefer to confer with their lawyers with respect to such

common problems at one time rather than at five separate consultations 2

Problems arising from new or proposed legislation regulations court decisions
3 Provisions of due bills bills of lading tariff rules forwarder rules con

tainer rules shipping documents 4 Innovations and changing conditions in

ocean transpOrt such as containerization of cargo 5 Issuance of joint reports
and circulars and disseminating material such as speeches of Commission
Members to the members of theproposed agreement

Itis conceded by the parties and found and con luded that the joint
discussion of some of these matters falls within the coverage of section
15 and therefore within the jurisdiction of the Commission because
the agreement constitutes a cooperative working arrangement within
the meaning of the statute Hearing Counsel objected to approval of
the agreement as initially submitted on the grounds that it was so

general that the Commission would not know with sufficient particu
larity the activities that would be engaged in under the terms of the

agreement The Examiner shared this view The difficulty of drafting
an agreement that would specify every type of matter that might be
discussed and every problem of mutual concern to the conferences
that might be cQRsidered was recognized The parties to the proceeding
negotiated together to see if language could be found that would be

agreeable to all concerned The Examiner made an effort to assist in

reaching this common ground because he believed then and con

tinues to believe that the problem is not so much that the proposed
activities must be prohibited but merely that they are not described
adequately The objections to the form of the agreement resulted in
revision in the agreement by the respondents so as to set forth those

matters that will not be the subject of the interconference discussions
These exceptions cover every type of activity described in section 15

except cooperative working agreements The revision also attempts
to describe a little more precisely the matters that will be discussed
However the agreement is still open ended because the members
feel that they cannot presently anticipate and set forth every subject
thatmay require discussion at some later date

The revised form as finally submitted for approval is attached
hereto as an appendix This form is identified as Exhibit 10 in the
record Hearing Counsel continue to object to approval of the agree
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ment in its revised form on the ground that the agreem nt still does

not define the conduct that will be permitted with as much particu
larity as is required by section 15

DISCUSSIONS AND CoNCLUSIONS

As originally submitted the agreement contained no requirement
for reporting activities undertaken thereunder to the Commission

Respondents were of the view that such reporting was not required
since no decisions or agreements on the subjects to be taken up were

contemplated As finally submittoed however the agreement has been

revised so as to require the keeping of minutes and submission of

reports to the Commission of the meetings and the matters taken up
and discussed This provisio11 satisfies the requirements of General
Order 18 and would afford the necessary means for the Commission
to maintain a continuing inspection of the activities under the

agreement
Section 15 of the Act forbids the approval of agreements between

conferences unless each conference retains the right of independent
action This requirement is satisfied by the third paragraph of the

agreement involved here which provides such a rervation Section
15 also requires that conferences adopt and maintain reasonable pro
cedures for promptly and fairly dealing with shipper requests and

complaints The individual agreements and procedures of the member

conferences establish the machinery to handle such requests and com

plaints This will fulfill the statutory requirement since the dealings
with shippers will be through individual conferences Similarly the

question of self policing required by section 15 was not raised This
too can be left to the individual conferences Since the parties to the

agreement apparently will not make joint decisions at present there

is nothing to pol ice

It is seen then that the crux of the case involves the question
whether the Commission can or should approve an agreement under

section 15 that states in essence what activities the parties will

not engage in but does not set out in detail the activities that will be

engaged in The question is probably not one of earthshal ing impor
tance to respondents nor in the over all scheme of things However
no cases have been decided on this r ther puzzling point so consider

able care has been taken not only to see that respondents proposal
reooives full and fair consideration but also to see that the result of
this proceeding will not establish an unworkable precedent

Both Hearing Counsel and the Examiner held the tentative view

after the evidence was in briefs were filed and oral argument was
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heard that the revised agreement was about as specific as you could

make it and still accomplish the desires of the respondents and that

the agreement was probably approvable However when Hearing
Counsel submitted their final position they urged that the agreement
cannot be approved Respondents are adamant in the view that a sim

ple agreement to discuss mutual problems has to be approved After

further deliberation and in the light of the Commission policy
reflected in the recent decision in Docket No 66 27 infra the Exam

iner shares the view of Hearing Counsel although not entirely for the

reason a dvanced by them

Respondents argue that in Docket No 883 Unapproled Section

15 Agree1nents West Coast South Ameriean Trade 7 F MC 22

1961 the COlnmission found that there was not a violation of sec

tion 15 where two conferences got together with no approved section

15 agreement and discussed mutual problemseven rates Respond
ents state that they submitted this extremely simple agreement for

approval out of an abUlldance Of caution They argue that agree
ments must be approved unless they are found to violate the specific
tandards of section 15 Aktiebolaget Svenslca Ame1 ika L v Federal

Jfa1 itime Omnmission 351 F 2d 756 1965 Alcoa 8S 00 v Oia

Anonima Venezolana 7 F MC 345 1962 Respondents also cite the

rule that agreements should not be disapproved on the bare possi
bility that they couldviolate the Act At the least there ought to be sub

stantial likelihood of such conduct Agreement 8192 Alaskan

T rade 7 F MC 511 1963 They allege that there has been no show

ing that the proposed activities under the agreement will be disc imi

natory detrimental to commerce or contrary to the public interest

and that it therefore must be approved They point out that the Com
mission can disapprove the agreement at any time in the future if the

activities under the agreement go beyond those that are authorized

citing the Agreernent 849 decision supra
Respondents urge further that the anticompetitive aspects if any

of their proposed agreenlent do not approach the extent of those prac
ticed in trades where all of the carriers are members ofone conference

serving all Of tl1e ranges of ports such as the conference that covers

the entire trade between the Pacific Coast and Europe They say in

effect that if the Commission s aim is to minimize the inroads on anti

trust principles it should permit this kind of discussion agreement
rather than riskdriving the conference carriers all into one super con

ference in the North Atlantic

Hearing Counsel argue that agreements approved uncler section 15
must be precise in the description of the authorized activities in order

10 F M C
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that the Congressional policy underlying the statUfte may work That

policy contemplates continuous administrative supervision over those

shipping activities exempted from the ant trust laws They cite Anglo
Oanadiatn Shipping 00 v United States 264 F 2d 405 1959 They
also cite cases holding that the Commission lllust have the means of
obtainil1g information and data if it is to properly carry out this su

pervision eg Unapproved Section 15 Agreements S1tpra and Medi
terranean Pool8 nvestigation 9 F M C 264 Docket No 1212 decided
tTanuary 19 1966 The latter point appears to be of somewhat limited

relevance

The thrust of Hearing Counsels argument is that the standard for
a pproval of section 15 agreelnents is based on the contenJts of the

agreement Joint Agreement Between Far East Oonference and Pa

cifio lVestbownd Oonferenoe 8 F M C 553 561 1965 In that case the

Commission held that an agreement must be sufficiently precise to per
mit any interested party to ascertain how the agreement is to work by
reading it without resorting to inquiries of the parties In short

Hearing Counsel say that the proposed agreement here is so general
in its terms that anything could be taken up and considered by the con

ferences except those things specifically exchtded of course The

testimony of the conference chairmen bear this onto

The arguments of respondents are at first blush Inost persuasive
Vpon closer scrutiny though it is seen that their arguments support
the legality under section 15 ofthe things their witnesses said respond
ents intended to do under the agreement This is not the question The

question is the legality of the Commission giving section 15 approval
and antitrust inununity to anything therespondents m ight decideto

do under the broad wording Of the agreement The Conunission simply
does not know at this time the eXtent and identity of the areas ofmu

tual concern these carriers might confer about Yet the Commission is
under a mandate under section 15 to know what it is approving at

the time it does so It is not enough that the agreelnent can be thrown
out later if the activities prove to be beyond the pale For example if
the members discuss vessel utilization free space and the like this
could lead to the spacing of the sailingsof all the carriers either by de
sign or simply because the minds of the members were similarly in
fluenced by the discussions If circulars are issued jointly this in it
self would tend to indicate that the re was some agreement as to their

content In turn the content of such circulars could influence or affect
concerted action These are examples of many subjects presently un

known to the Commission that might be taken up by the members
Yith resultsthat are eitheJ anticompetitive or which would have other
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consequences in transportation Rnd commerce of direct concernto the

Commission and the public
In addition to the reasons given by Hearing Counsel approval of

the agTeement must be denied because it runs counter to the policy of

the Commission evidenced in Docket No 6627 The Pe1 sian Gulf
Outwa d Freight Oonference 10 F M C 61 decided since this in

stant proceeding was submitted for decision In that case the

Commission decided that a conference cannot establish joint freight
rates on cargoes transported on foreign flag vessels that are lower

than those applicable to cargoes carried on American flag ships
under the terms of an approved section 15 agreement authorizing its

members to establish joint rates charges and practices That decision

and other court and Commission eases cited therein evidence a grow

ing policy to restrict activities under approved section 15 agreements
closely to those specified in the agreement This policy excludes many

practices that are claimed to be interstitial or included in the cover

of authority of the underlying section 15 agreement
This line ofcases provides a strong analogy to the present situation

for if conferences are to be held strictly to the activities explicitly au

thorized in their agreements then grea t care must betaken when the

agreements are approved to see that 1 the Commission knows pre

cise y what it is a pproving and 2 the agreements set forth clearly
and in snfficient detail to apprise the public just what activities will

be undertaken It is manifest that this requirement of clarity in the

agreement will inure to the benefit of the conference concerned

Finally the respondents correctly state that section 15 requires
approval of proposed agreements unless they offend the statutory
tests The agreement proposed by respondents fails to comply with

these standards however on several counts It would be contrary to

the public interest to approve an agreement whose coverage is so

vague that the public cannot ascertain the coverage by reading the

agreement The approval of such an agreement would deprive the

public of the protection afforded by statute of the Commission s

surveillance over conference activities The blank check that would

be afforded by the approval of this agreement would sunply fail to

proted the public interest and the flow of commerce in the manner

contemplated by Congress in the enactment of section 15

Furthermore the proposed agreement is not the true and complete
agreement of the parties thereto The conference witnesses admitted

that even they do not know what subjects they might get into as time

goes on It is patently incomplete because it does not adequately
describe the activities that will be pursued under its terms vVritten
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as well as oral agreements must be complete as well as true as

evidenced by the Commission s Order of Investigation in this very
proceeding For this reason and those previously discussed the agree
ment cannot be approved
If as a result or this decision the respondent conferences decide

that they will seek to join together in a super conference the issues
incident to the application for approval or such a proposal would be

decided at that time on their own merits Those issues are not present
here

There is no contention that there are any un filed agreements
between the respondents that are being unlawrully implemented and

the record herein would not support a finding that such agreements
exist

Other contentions or the parties are either irrelevant in view of
the decision herein or they are not supported by substantial reliable
orprobative evidence

ULTIMATE CONCLUSION

1 Agreement No 9448 is hereqy disapproved pursuant to section

15 Shipping Act 1916 for the reasons set forth in this decision

2 Agreement No 9448 is not the true and complete agreemen
among respondents

3 There are no unfiled agreements between the carriers which are

being unlawfully implemented
An appropriate order will beentered

Signed E ROBERT SEAVER

Presiding EXaniner
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FEDERAL MARITIME COMMISSION

DOCKET No 6615

IN THE MATTER OF AGREEMENT 9448 JOINT AGREEMENT BETWEEN

FIVE CONFERENCES IN THE NORTH ATLNTIC OUTBOUND EuROPEAN

TRADE

ORDER

The Federal 1aritime Commission instituted this proceeding to

determine whether Agreement No 9448 should be approved pursuant
to section 15 of the Shipping Act 1916 and the Commission having
this date made and entered its R portadopting the Examiner s Initial

Decision except as to disapproval of the subject agreement which

Report and Initial Decision are made a part hereof by reference

Therefore it is ordered That Agreement No 9448 be and the same

hereby is approved pursuant to section 15 of the Shipping Act 1916

on the condition that it be modified by substituting the language con

tained in Appendix Bhereto
Itis further ordered That the approval herein ordered with respect

to Agreement No 9448 shall become effective at such time as the
Federal Maritime Commission receives written notice that the parties
have agreed to the foregoing modification except that such approval
shall become null and void unless the agreement so modified is filed

ith the Commission not later than sixty 60 days from the date of

service of this order

By the Commission

Signed THO IAS LISI

Secretary
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APPENDIX A

F M C DocKET No 6615

APPENDIX TO
INITIAL DECISION

AGREEMENT No F M C 9448

The undersigned Conf rences by their respective Clairmen thereunto duly
authorized hereby enter into a cooperative working agreement in considera
tion of the mutual benefits resulting therefrom Itis the intention of the parties
through their respective Chairmen or other representatives to confer and

meet with one another in respect of common problems where their interests
coincide and issue joint reports and circulars relating to such problems Since it

is not possible to foresee in detail aU the subjects that will be discussed under

the terms of this Agreement they cannot be enumerated here

Nothing herein shall authorize or permit the parties hereto to directly or in

directly consult meet or confer with one another with respect to fixing or

regUlating transportation rates or fares giving or receiving special rates

accommodations or other special privileges or advantages controlling regu

lating preventing or destroying competition pooling or apportioning earnings
losses or taffic allotting ports or restricting or otherwise regulating the

number and character of sailings between ports or limiting or regulating in

any way thevolume or character of freight or passenger traffic to be carried

Each Conference shall always retain the right of independent action and any
action taken by a member of this Agreement on matters discussed or conferred

upon shall be taken solely by the individual Conferences and reported upon by
them inaccordance with theterms of their approved agreements

The parties hereto shall within 30 days file with the Federal Maritime Com

mission a report of each meeting held pursuant to this Agreement describing
all matters that were discussed or taken up as to whiCh one of the Chairmen
shall certify as to its accuracy and completeness Copies of all reports or

circulars in whatever form issued under this Agreement shall be retained by
theparties forat least two years

This Agreement shall amend and supersede the Agreement between the under

signed Conferences filed with the Federal Maritime Commission on or about

April 15 1965 This Agreement shall not become effective until it is approved
by theFederal Maritime Commission in accordance with section 15 of the Ship
ping Act 1916

Dated NEW YORK N Y July18 1966
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The undersigned Conferences by their respective Chairmen thereunto duly
authorized hereby enter into a cooperative working agreement in consideration
of the mutual benefits resulting therefrom and agree as follows

1 The member conferences are authorized to participate jointly in the
lease of office space and in connection therewith to utilize common telephone
mailroom receptionist duplicating photostat storage library and other
similar routine office services which can better be accomplished jointly and
shall apportion the expenses for the operation of such joint services and
facilitiesas may be mutually agreed upon

2 The member conferences through their respective Chairmen or other duly
designated representatives areauthorized to confer and meet with one another
with respect to the following common problems where their interests coincide
and issue joint reports and circulars relating to such problems

a Common legal problems
b Problems ariSing from proposed legislation and Court decisiOns

c Standardization of terminology and provisions in bills of lading and
other documents commonly used in connection with ocean shipping

d Technological developments and changes affecting ocean transporta
tion such as containerization
3 This agreement may be amended upon a majority vote of its member

conferences provided however that no amendment shall become effective
unless and until it has been approved by the Federal Maritime Commission
pursuant to section 15 of the Shipping Act 1916

4 Nothing herein shall authorize or permit the parties hereto to directl y
or indirectly consult meet 01 confer with one another with respect to fixing
or regulating transportation rates or fares giving or receiving special rates
accommodations or other special privileges or advantages controlling regula t

ing preventing or destroying competition pooling or apportioning earnings
losses or traffi allotting ports or restricting or otherwise regUlating the number
and character of sailings between ports or limiting or regulating any way
the volume or character of freight or passenger traffic to be carried or in any
manner providing for an exclusive preferential or cooperative working
arrangement except as authorized in Paragraphs 1 and 2 of this Agreement

5 Each conference shall always retain the right of independent action and

any action taken by a member of this Agreement on llatters discussed or con

ferred upon shall be taken solely by the individual conferences and reported
upon by them in accordance with the terms of their approved agreements

6 The parties hereto shall within 30 days after each meeting file with the

Federal Maritime Commission a report of such meeting held pursuant to this

Agreement describing all matters that were discussed or taken up as to which

one of the Chairmen shall certify as to its accuracy and completeness Copies
of all reports or circulars in whatever form issued under this Agreement
shall be retained by theparties for at least two yea ra and copies thereof shall

be filed with the Commission in the same manner as reports required by this

paragraph
This Agreement shaH amend and supersede the Agreement between the

undersigned Conferences firled wtith the Federa l Maritime Commission on or
abiout April 5 1965
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DOCKET No 6615 IIIII
I

IIIJ

ON PETITION FOR RECONSIDERATION

In our Report and Order in this docket served on February 24 1967
we approved Agreement 9448 on the condition that it be modified as
set forth in Appendix B to theReport

Respondents have filed an amended agreement which differs from

thatspecified inOur Order in two respects

1 It does not contain paragraph 1 which relates to joint participation In

office services

2 It does not contain the last two lines of paragraph 6 which relate to the

filing of reports and circulars with the Commission

In an accompanying letter respondents aJttorney argued that agree
ments relating to joint office sharing arrangements and the pooling of

secretarial services have not in the past been considered as subject to

the requirements of section 15 even though they might literally be

deemed cooperative working arrangements See Volkswagenwerk
A G v Marine Terminals Oorporation et al 9 F MC 77 82 1965

Counsel also contends that the requirement of filing circulars and re

ports goes beyond the terms of Gener al Order 18 We have treated

this letter and the amended agreement as apetition for reconsideration

and so advised counsel for the respective parties Hearing Counsel in

their reply state that they have no objection to the proposed changes
Dpon consideration of respondents petition for reconsideration nd

Hearing Counsels reply thereto we conclude that the points raised

in saidpetition are well founded

Accordingly IT IS ORDERED
1 That respondents petition be and thesame hereby is granted and

2 That the amended Agreement No F MC 9448 acopy of which

is annexed hereto and made a part hereof by reference be and the

same hereby is approved pursuant to our authority under section 15 of

the ShippingAct 1916

By the Commission

Signed THOMAS LISI

Secretary

AGREEMENT No F M C 9448

The undersign d C nferences by their respective Chairmen there

unto duly authorized hereby ent3r into a cooperative working agree
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ment in consideration of the mutual benefits resulting therefrom and

agree as follows

1 The member Conferences through their respective Chairmen or other duly

designaJted representatives are authorized to confer land meet with one another

with respect to the foHowing common Probl where their interests coincide

and issue joint reports and circulars relating to such problems
a Common legal problems
b Problems arising from proposed egislation and Court d ons

c StandardiZation of terminology and provisions in bills of lading and

other documents commonrly USed in connection with ocean shipping
d Technological developInentsand changes affecting ocean transporta

tion suchas containerization
2 This agreement may be amended upon a majority vote of its member

Conferences provided however thalt no amendment shall become effective

unless and uDJtil it has been SJpproved by the Federal Maritime Commission

pursuant to section 15 of the Shipping Act 1916

3 Nothing herein shall authorize or permit the parties hereto to directly

or indirectly consult m or confer with one anotherwith l espect to fixing
or regwating transportation r8Jtes or fares g1Ving or receiving special rates

accommodations or other special privileges or advantages controlling regu

laJting preventing ordestroying competition pooling or apportioning earnings
losses or traffic allotting pom or restricting or otherwise regulating the

number and character of sailings between portJs or limiting or regulating in

any way the volume or character of freight or passenger traffic to be carried

or in any manner providing for an exclusive preferential or cooperative

working a rralJlgement except as authorized in Paragraph 1 of this Agreement
4 Each Conference shaal always retain the right of independent action and

any action taken by a member of this Agreement on matters discussed or

conferred upon shall be ta ken solely by the individual Conferences and reported

upon by them in accordamce with theterms of Itheir proved agreements
5 The parties hereto oShall within 30 daYlS after each meeting file wiJth the

Federal Maritime Commission a report of such meeting held pursuantto this

Agreement describing aU mattersthat were discussed ortaken up as to which

one of the Chairmen shall certifyas Ito its accuracy and completeness Copies
of aU repollts or circulars in whatever form issued underthis Agreenient shan

he retainedby the palltles forat least2years

This Agreement shall amend and supersede theAgreemenJt between thermder

signed Conferences filed with the Federal Maritime Comm Sion on or 8Jbout

April 5 1965

10 F M C



FEDERAL MARITIME COM 1ISSION

DOCKET No 66 33

AGREEMENT No 80054 MODIFICATION OF NEW YORK TERMINAL
CONF NCE GREEMENT

ADOPTION OF INITIAL DECISION AND ORDER OF
APPROVAL

AdoptCll Fcbnw1 Y 28 1967

By THE COMMISSION John Harllee Ohairman Ashton C Barrett
Vice Ohai1 man James V Day George H Hearn Oommis
sioners

This proceeding is before us for review OIl our own Illotion No excep
tions were filed to the Initial Decision and we decided to review that
decision because we disagree with the Examiner s ultimate conclusions
numbered 2 and 3

In his decision the Examiner quite correctly states that the rules
and regulations by which the authority to charge demurrage on export
cargo is to be implemented are not an issue in this proceeding There
fore we would substitute the following for said ultimate conclusions

2 The said Agreement will not make or give any undue or unreasonable

preference or advantage to any particular person locality or description of

traffic or subject any of these to any undue or unreasonable prejudice or disad

vantage inviolation of section 16First of theAct

3 Neither will the said Agreement constitute an unjust or unreasonable prac
tice as contemplated by section 17of theAct

In all other respeots we find the Examiner s decision which is at

tached hereto and made a part hereof well founded and proper and

with the deletion of the words when implemented from ultimate

conclusions numbered 2 and 3 we hereby adopt it as our own

Therefore

It is orderred That Agreement No 80054 as it appears in Appendix
A is hereby approved and this proceeding is hereby discontinued

By the Commission

SEAL Signed THOMAS LISI

Secretary
314
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DOCKET No 6633

AGREEMENT No 80054 MODIFICATION OF NEW YORK TERMINAL
CoNFERENCE AGREEMENT

Agreement No 80054 which modifies the New York Terminal Conference
Agreement so as to permit the charging of demurrage and the establishment
of free time on export cargoes will not violate sections 15 16 or 17 of the

Shipping Act 1916 and it is approved

Joseph A Byrne for New York Terminal Conference respondent
James M Henderson and Douglas W Binns for Port of New York

Authority petitioner
Elkan Turk Jr for New York Committee of Far East Lines

petitioner
Philip G Kraenwr for Maryland PortAuthority
Blair P Wakefield for Virginia State PortAuthority
Roger A McShea Ill appeared as Hearing Counsel Donald J

Brunner Chief Office of Hearing Counsel F MC on the brief

INITIAL DECISION OF E ROBERT SEAVER PRESIDING EXAMINER 1

The purpose of this investigation is to determine whether Agree
ment No 80054between the members of the New York Terminal Con
ference which has been submitted to the Commission for approval
under section 15 of the Shipping Act 1916 the Act would violate
the provisions ofsections 15 16 or 17 of the Act and whetherthe agree
ment should be approved under section 15 The Commission has juris
diction to conduct the investigation undersections 15 and 22 of the Act

The New York Terminal Conference operates pursuant to Agree
ment No 8005 as amended which authorizes its members to establish
and maintain joint rates rules and regulations applicable to truck

loading and unloading at piers in New Yorkharbor and vicinity and to

fix free time and demurrage rates and practices o import cargoes in
trades not otherwise covered by an approved section 15 can ier agree
ment 2 The Conference consists of marine terminal operators contract
stevedores and common carriers by water who furnish marine terminal
facilities and services in the Port ofNew Yorkand vicinity

As originally submitted for appr val Agreement No 80054 would
have modified the basic agreement by providing for the following

1 Clarification of the Conference s ratemaking authority for

loading and unloading lighters
2 Ratemaking authority covering free time and demurrage on

export cargo

1 See Commission Order in Docket 6633 supra initial decision adopted Feb 28 1967
I The Conference has not yet established free time rules nor fixed demurrage rates because

in New York this has been done by the carriers It is anticipated that as to the export
cargoes the terminals 10m take this action rather than the carriers

10 F M C



316 FEDERAL MARITIME COMMISSION

3 A change in language with respect to free time and demur

rage on import cargo
4 Ratemaking authority for sorting import cargo and
5 Preservation of the right of any member to charge rates dif

ferent than those in the Conference tariffs except the truck
loading and unloading tariff

Protests against approval of the proposed agreement were filed by
the Port of New York Authority and by the New York Committee of
Inward Far East Lines 3 The Authority and the Committee werenamed
as petitioners in the order of investigation in accordance with Rule
3 a of the Commission s Rules ofPractice and Procedure The Mary
land Port Authority and the Virgina State Port Authority inter
vened in the proceeding Their interest in the proceeding was largely
based on a desire to be sure that the approval of the proposed
agreement would not place the Port of New York in a competitive
advantage

The subject matter involved in the first modification mentioned
above was considered by the Commission in Docket No 1153 Truck
and Lighter Loading and Unloading PrMtwes in Ne1 York Harbor
decision served ay 16 1966 The Conference therefore dropped that

proposal from Agreement No 8005 4 in the course of this proceeding
In addition the Conference abandoned its request for approval of the
fourth and fifth modifications set out above because these modifications
met with considerable objection from other parties in the proceeding
and apparently were not of as great importance to the Conference as

the remaining two items

This left as practically the sole issue in the proceeding the question
whether the modification which would grant to the Conference rule
and rate making authority over free time and demurrage on export
cargo is lawful under the Act and whether it should be approved b T

the Commission under section 15 The remaining modification being
the third one set out above is incidental to the requested authority
to establish joint tariff provisions covering free time and demurrage
on export cargo

So many of the issues having been eliminated by the
respondentscounsel for the petitioners and the interveners expressed the view

at a prehooring conference that if the Conference could amend the

remaining two proposals to clarify certain provisions the protests
might be withdrawn Hearing Counsel also expressed the view that the

remaining issues might be disposed ofamicably but he desired to com

plete a canvass of shippers and associations of shippers in the New

8 The Committee is a group of carriers serVing various inbound trades from the Orient
naming free time and demurrage on inbound cargo at New York harbor operating under the
authority of FMC Agreement No 6015
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York area to be sure that the ratemaking authority covering free time

and demurrage on exports would not raise protests among and prob
lems for the shippers Counsel for all of the parties felt that it would be

possible and desirable to avoid an evidentiary hearing and the Ex

a miner agreed It was therefore decided that efforts to dispose of the

proceeding in this way would be pursued and that a second prehearing
conference would be held

At the second prehearing conference Hearing Counsel reported that

the associations ofshippers and the individual shippers with whom he

had communicated had not raised protests to the proposed modifica

tion as amended in the course of the proceeding and that Hearing
Counsel did not object to approval of the proposed modifications In

the meantime counsel for the parties had agreed upon revisions of the

language of the proposed modifications and counsel for all of the

remaining parties withdrew their objection to approval of the agree
ment 4 It remained incumbent upon the Examiner to review the pro

posed modification as amended and make recommendations to the

Commission regarding its approvability Hearing Counsel suggested
that in view of the circumstances the most expeditious way of accom

plishing this would be through the issuance ofan initial decision after

briefs were filed by the parties expressing their position and their

views The other parties and the Examiners agreed to this course

DISCUSSION AND CONCLUSIONS

The facts incident to this initial decision are not extensive They
were brought out by counsel for the parties in the course of the pre

hearing conferences and in their memoranda submitted to the Exam

iner No issue has been raised as to these facts by any of the parties
The statutory requirements and prohibitions involved in this proceed
ing are as follows

1 Section 15 of the Act requires that the Commission disapprove
cancel or modify the proposed modifications if they are found to be

unjustly discriminatory or unfair as between carriers shippers ex

porters importers or ports or between exporters from the United

States and their foreign competitors or to operate to the detriment of

the commerce of the United States or to be contrary to the public
jnterest or to be in violation of the Shipping Act Agreement No

80054will not violate these standards

2 Section 16 First of the Act makes it unlawful for any common

carrier by water or other person subject to the Act either alone or in

conjunction with any other person to make or give any undue or

unreasonable preference or advantage to any particular person local

The modifications in their final form are set out in Appendix A attached
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ity ordescription oftraffic or to subject any particular person locality
or description of traffic to any undue or unreasonable prejudice or dis

advantage The Agreement will not bring about such a preference
advantage prejudice or disadvantage

13 Section 17 requires that every such carrier and every other person

subject to the Act shall establish observe and enforce just and reason

able regulations and practices relating to or connected with the receiv

ing handling storing or delivering of property and authorizes the

Commission to determine prescribe and order enforced a just and

reasonable regulationor practice whenever it finds that any such regu
lation or practice adopted by a carrier or other person subject to the
Act is unjust or unreasonable The modifications under consideration
will not ipso facto constitute unreasonable regulations or practices
Ithas long been an approved practice for marine terminals or ocean

carriers to assess a charge for demurrage against a shipper who leaves

his cargo at the terminal for a period beyond the free time estab

lished by theterminal5 In New York Harbor such charges are assessed

by the carriers in connection with the transportation of import cargo
However no such charges are assessed in New York by anyone in con

nection with the storage at the terminal of export cargo However
such cargoes are frequently allowed to remain on thepiers for extended

periods of time for thebenefit of the shipper prior to export shipment
This occurs for example when a shipper desires to assemble several

parcels at the pier for shipment under a single bill of lading This is

referred to as the hold on dock practice
Itis apparent that these practices inevitably bring about a disparate

treatment as between import and export cargo and that it very likely
couldlead to discriminatory treatment as to different shippers ofexport
cargo That is in the absence ofan expressed period of free time in the
tariffs of the terminal conference or the carriers the cargo of one

shipper will remain in the terminal for a greater length of time with

out charge than the cargo of other shippers This is a valuable right
to the shipper of course and results in an expense to the terminal

operator
Piers and terminals are constructed for use as the transient reposi

tory ofgoods rather than a longtime storage shed The valuable work

ing space on the piers is restricted if the owners of cargo either
inbound or outbound are allowed to leave the cargo on the pier
indefinitely Inaddition to its paying the terminal operator for a valu

II See Storage of Import Property 1 U S M C 676 Docket No 2121 1937 Free Time
and Demurrage Ohargea at New York 3 U S M C 89 Docket No 659 1948 Practicea at

San Franci8co TerminaZ8 2 U S M C 588 Docket No 555 1941 and General Order 8
Part I 46 C F R 526 1
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Iable service demurrage is permitted indeed required by the Commis
sion in order to discourage the owners from leaving their cargoes on

the pier for excessive periods of time Export cargo congests the piers
just as much as import and there is an equal need to discourage ship
pers leaving their export cargo on the piers for extended periods of

time
The Port ofNew York is unique in that the carrier rather than the

terminal operator designates the free time and assesses the demurrage
charges on import cargo N ew York is also the only major port except
Philadelphia where there is no free time rule and no charge for de4

murrage or storage on export cargoes Official notice is taken of the

facts stated in thisparagraph which are based in part on a sampling
of the tariffs on file with the Commission
Itcannot be concluded that the proposed authority to charge demur4

rage on export cargo would result in any undue or unreasonable pref
erence advantage prejudice or disadvantage in violation of section

16 First On the contrary it is designed to eliminate such results and

can be expected to do so if properly administered Similarly the regu
lations and practices contemplated by the proposed modifications are

more just and reasonable within the meaning of section 17 than the

present system which allowsunlimited free time to certain export ship
pers The detailed method ofimplementing this authority is not il issue

in this proceeding of course These methods including the extent of

free time and the evel of demurrage that will be set forth in

respondents tariffs on filewith the Commission will be subject to con

tinuing Commission surveillance under the provisions of the Act They
willhave to meet thestandards and will be subject continuously to the

requirements and prohibitions ofsections 15 16 and 17

Neither the petitioners the interveners nor Hearing Counsel suggest
that the proposed modifications would be unjustly discriminatory or

unfair as between the interests named in section 15 or that they would

operate to the detriment ofour foreign commerce or be contrary to the

public interest or in violation of the Act The Examiner knows of no

reason to suspect that the modifications would violate these standards

of section 15 of the Act As stated earlier the practices contemplated in

the proposed modifications will be more likely to eliminate discrimina
tion

The Maryland Port Authority stated on the record that it had no

objection to approval of theAgreement However in the memorandum

which it filed with the Examiner the Authority advanced certain

observations that deserve comment here even though as the Authority
states it can be argued that this goes far beyond the scope of
this proceeding

10 F M C
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The Authority states in effect that rules of general applicability are

needed in this area ofdemurrage on export cargoes Itpoints out that

unlike the importer the exporter does not always have control over

the length of time his cargo reposes on the pier before it isloaded on the
vessel and suggests that perhaps the ship should pay the bill if it causes

thedelay Clarification of the status of terminal operators generally in

relation to ship operators is needed the Authority suggests in order

to prevent competitive advantages to particular carriers who allow or

require the shipper to bring his cargo to the pier far in advance of the

actual sailing It also suggests that the fact that carriers operate many
of the terminals aggravates the competitive situation arising out of

free storage ofexport cargo The Authority suggests that this raises a

need for rules requiring separate tariffs covering terminal charges
These are real problems that deserve careful attention An evi

dentiary rulemaking proceeding in this area might be advisable as

suggested when the Commission s schedule and its facilities permit
6

In the meantime however these considerations do not require or even

permit the disapproval of Agreement No 80054 Itmust be assumed

that by ordering this investigation the Commission decided that at
least for thepresent the proposed agreement involved here is to be con

sidered ad hoc on its own merits rather than awaiting the adoption
of rules of general applicability in this area As stated earlier there

has been no showing nor even a suggestion that 80054will violate the

standards of section 15
It is evident however that until general ruleS are established con

siderable caution will have to be exercised by respondent in adopting
fair standards for assessing demurrage charges and establishing free
time on export Cargo within the framework of the guidelines an

nounced in the cases cited in footnote 5 above and General Order 8

PartI The Commission staff willuse diligence of course in reviewing
the tariffs to see that the particular standards adopted by respondents
are fair andthat they are clearly set forth in respondents tariffs Their
review will also insure that the general guidelines heretofore adopted
by the Commission andits predecessors are complied with In this way
the dangers feared by theMaryland Port Authority will be minimized

Modification No 3 described above merely makes it clear that the

Conference s tariff filing authority will not conflict with such author

ity possessed by the steamship conferences Itis incidental to the prin
cipal 1110dification which grants the authority to adopt tariff charges
and rules incident to demurrage and free time on export cargoes Ithas

8 Docket No 965 Is a nonevldentlary rulemakIng proceedIng In this general area When
completed that proceeding may help settle some of the questions raIsed by the Maryland
Port Authority even though It Is concerned dIrectly with only the PacIfic coast ports
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UVlIMATE CONCLUSION

I

I
I
I
I

J

not been questioned by the parties and no reason is perceived as to why
it should be disapproved The portion enclosed in brackets see Appen
dix A has been added by the Examiner in order that the provision
will accurately express the intention of the parties Also without the

change no demurrage could be charged by the terminals if a carrier

had on file a tariff of rates that did not include demurrage This would

result in unjust discrimination between shippers and was simply not

intended by the parties

1 Agreement No 80054 as set forth in Appendix A will not vio

late the standards of section 15 of the Act

2 The said Agreement when implemented will not make or give
any undue or unreasonable preference or advantage to any particular
person locality or description of traffic or subject any of these to any
undue or unreasonable prejudice or disadvantage in violation of sec

tion 16 First of theAct

3 Neither will the said Agreement when implemented constitute

an unjust or unreasonable practice as contemplated by section 17 of

the Act

4 An appropriate order will be entered approving Agreement No

80054and discontinuing this proceeding
E ROBERT SEAVER

Presiding Examiner
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APPENDIX A

REVISED COpy OF FEDERAL MARrnME COMMISSION AGREEMENT No 80054

Agreement entered into at the City of New York New York on the 31st day
of January 1964 and modified on the 30th day of June 1966 by and between
the undersigned parties to Federal Maritime Commission Agreement No 8005

WITNESSETH

Whereas at meetings duly held on the 31st day of January 1964 and the 30th

day of June 1966 at the office of the New York Terminal Conference in the City
of New York the parties hereto considered and voted in favor of certain amend

ments to said Agreement No 8005 as hereinafter set forth
Now THEREFORE the parties do hereby mutually agree as follows
First Clause One as amended ishereby further amended to read as follows
1 The parties shall establish publish and maintain a tariff and or tariffs

containing just and reasonable rates charges classifications rules regulations
and practices withrespect to the services of

Loading and unloading of waterborne freight on to and from trucks light
ers and barges

Storage of waterborne import and export freight on pier faoilities includ

ing the fixing of free time and demurrage thereon provided howeve1 that

no tariff or tariffs so i8 ued shall include trades covered by tariffs now or

hereafter published and filed by or purS1tant to agreements among common

carriers by water insofar as the latter tariffs cover free time ana

demurrage
Second Except to the extent as amended hereby said Agreement No 8005

shall remain in full force and effect as heretofore approved pursuant to Section
15 of the Shipping Act 1916

Third This Agreement shall become effective at such time as it shall be ap

proved by the Federal Maritime Commission pursuant to Section 15 of the Ship
ping Act 1916

Filed on behalf of the following parties comprising the membership of the

New York Terminal Conference
American Export Isbrandtsen Lines Inc

American Stevedores Inc

Bay Ridge Operating Co Inc

Chilean Line Inc

Grace Line Inc

International Terminal Operating Co Inc

Maher Stevedoring Co Inc

Marra Bros Inc

Maude James Inc

John W McGrath Corporation
Nacirema Operating Co Inc

Northeast Marine Terminal Co Inc

Norwegian America Line
Pioneer Terminal Corporation
Pittston Stevedoring Corporation
Reliable Marine Service Co Inc

Universal Terminal Stevedoring Corporation

NOTIll UnderZined portions designate amended provisions of Agreement 8005
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FEDERAL MARITIME COMMISSION

DOCKET NO 65 52

JAPAN ATLANTIC AND GULF FREIGHT CoNFERENCE AND TRANS PACIFIC

FREIGHT CONFERENCE OF JAPAN MoDIFICATION OF DUAL RATE

CONTRACT

Decided March 23 1967

Permission is granted Conferences to a modify the prompt release clause

b add a false declaration elause and c delete certain references to the
Federal Maritime Commission in their approved dual rate contract form

Petition to make further modifications deletions and additions denied

ElJcam Turk Jr for respondents
Donald J Brwnner Howard A Le1JY and E DuncaJn Hamner Jr

Hearing Counsel
REPORT

By THE COIMISSION John Harllee Ohairman Ashton C Barrett

Vice Ohairman James V Day and George H Hearn

Oornmi8sWners

This proceeding arises out of a petition filed by the Japan Atlantic

and Gulf Freight Conference and the Trans Pacific Freight Con
ference of Japan Conferences pursuant to section 14b of the

ShippingAct 1916 requesting permission to modify certain provisions
of their Commission approved dual rate contracts We instituted this

investigation to determine 1 whether departures from the contract

language approved for use by respondent Conferences in EwcVusive

Patronage Oontracts 8 F MC 337 1964 are necessitated by condi

tions in the trade and if so 2 whether the changes proposed meet

the standards of section 14b of the act and can be permitted pursuant
to thatsection

Inhis Initial Decision Examiner HerbertK Greer approved certain

changes to respondents approved contract form namely 1 use of an

alI affiliates clause 2 modification of the present prompt release
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I

clause and 3 addition of a false declaration clause All other re

quested changes modifications and deletions were denied by the
Examiner This proceeding is now before us on exceptions to the Initial
Decision

Respondent Conferences are engaged in the inbound trade to the

United States from theFar East principally fiom Japan
On October 30 1964 the Commission issued its Report and Order

in Dockets No 1078 and 1080 Exclusive Patronage Oontracts

supra granting permission rto the respondent Conferences to institute

a dual rate contract system in their respective trades and approving
for use by them a form of dual rate contract Since the form of con

tract which was approved was different from thrut which had been
submitted by them the Conferences submitted the approved form to

committees for study After several months of study these committees
concluded that the dual rate contract form approved by the Commis
sion would not be adaptable to conditions existing in the trade and
recommended that these contract forms not be utilized On the basis
of these findings and recommendations respondents approved con

traot form has never been put into effect The Conferences now seek

permission allowing them to make the modifications to the approv ed
form which they deem necessary to create contract systems which in
their view would be effective in their trades These proposed changes
will now be considered

A The 0hartered Vessel Exclusion Olause

Respondents propose by their present application to delete that

provision in their approved contract form which excludes from con

tract coverage

shipments on vessels owned by theMerchant or chartered solely by the

Merchant where the term of the charter is for six months or longer and the

chartered vessels are used exclusively for the carria e of the Merchant s

commodities

They contend that there is no need for a charter exclusion clause in
their dual rate contracts in view of the fact that there are no merchant

shippers in Japan who own vessels capable of use in trans Pacific

voyages to the United States and no movement of bulk cargo in the
trades They take the position that the principal reason the Commis
sion initially adopted a charter exclusion clause in The Dual Rate
Oases 8 F MC 16 42 1964 was to protect the vested interests of
American shippers who had invested in the construction of vessels or

long term charters for the carriage of their products They maintain

that since there are no such vested iruterests in trades here involved
to be protected as there were in The Dual Rate Oases supra the
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economic need for charters ofsix months or longer duration is absent

Respondents explain that although there is no evidece that any
merchants trading from Japan to the United States presently own

vessels or are chartering vessels they fear the inclusion of the charter
exclusion in their contracts will be to suggest to the signatory mer

chants ways to avoid their dual rate contracts They contend

There are asubstantial number of vessels arriving inJapan to complete char

tered voyages for bulk cargo and which seek employment from Japan to another

point where further tramp cargoes are available At present a numlber of these

vessels obtain one way trip charters to the United States with iron and steel

items as their nucleus cargo There is no need now for merchants to commit

themselves any further than to a one way trip charter However the mclusion

in the JAGFC and TPl CJ contracts of an exception for cargoes moving on

vessels chartered for six months or more would be an invitation to merchants

to do what they are not now doing Although a merchant might lose some

flexibility he could always find other employment for the chartered vessel

when a voyage in these trades is notneeded

On the basis of the foregoing the Conferences conclude that the

putting into ffect of the contract system will create a motive for

large merchants whose volume of activities makes it economically
fea ible for them to indulge in chartering to seek to obtain an advan

tage over their less fortunate competitors Inthis regard respondents
also allege that Conference representatives have been advised by small

shippers that they consider the chartering privilege discriminatory
and object to its inclusion in their contracts

In his Initial Decision the Examiner found that the respondents
had failed to justify the deletion of the charter exclusion clause pre
scribed by the Commission in The Dual Rate Oases supra Respond
el1ts except to the Examiner s rulings and reargue the same contentions

made before the Examiner We agree with the Ex miner s disposition
of respondents contentions Indeed we find that the arguments ad

vanced by the Conferences are either grounded on completely erro

neous assumptions or totally unsupported on the hasis of the record

before us

Although the charter exclusion clause was not created by statute

but rather arose from an exercise ofour authority undersection 14b 9

of the Shipping Act 1916 1 the legislative history of section 14b makes

it abundantly clear that a limited exemption for merchant owned or

chartered vessels was one of the matters which Congress intended that

the Commission should deal with in its approval of dual rate systems
In its report on the bill which ultimately became Public Law 87 346

the Senate Committee on Commerce stated

l Section 14b 9 gives us authority to require or permit such other provisions In duaJ

ratecontracts as are not Inconsistentwltb section 14b
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A second matter which the Commission should resolve by rule or regulation
involves the extent to which if at all dual rate contracts should exclude full

cargoes which move in shippers private or cbarttered vessel s Obviously unless

this question is carefully considered it is quite possibl that one of two things
might result First large shippers would be able to gain substantial competitive
advantage over their smaller competitors or second contract shippers could not

make fair and legitimate use under certain circumstances of their own or char

tered vessels S Rept No 860 87th Cong 1st Sess 1961 p 15

The charter exclusion clause as finally formulated by the Commis
sion strikes what we believe to be a fair balance between carrier and

merchant interests and to be in the best interest of the parties con

cerned the public and the commerce of the United States PMific
Westbound OOnfM e1We Amendment to Dual Rate Oontract 9 F MC
403 409 1966

Although the present clause did permit shippers who already owned

or chartered vessels to continue doing so its principal justification
was not as respondents suggest to protect the vested interests of a

few American companies who had invested in the construction of

their own vessels or had committed themselves to long term charters

of vessels for the carriage of their products Rather it was the Com
mission s recognition of the overall philosophy of the Shipping Act

1916 which prompted it to include into dual rate contracts a clause

which accords to merchants the right to engage in bona fide proprie
tary carriage under reasonable conditions The philosophy of permit
ting dual rate contracts under the statute wasnot to create a complete
monopoly for conferences but rather to assure them a nucleus of

cargo Or as we elaborated in The Dual Rate Oases supra at page43

An important purpose of the Shipping Act is to facilitate theflow of commerce

and while it recognizes that a proper conference sY8tem can contribute to this

end it does not undertake to give the conference prior claim on all cargoes nor

afford the conferences protection from all possible competition 8 F M C 16l 43

1964

It was not then nor is now our intention to deny contract signa
tories the privilege of chartering vessels merely on the basis of the

fact that they are large merchants whose volume of activities makes

it economically feasible for them to indulge in chartering 2 This

Commission was quite well aware that exclusion from contract cover

age of a merchant s goods moving on the merchant s owned or char

tered vessels would primarily benefit larger shippers We also realized

however that neither the economic philosophy of the United States

nor section 14b of the Shipping Act requires that merchants be de

i
i

2 We advise respondents as the Examiner did below to take note of the possib1l1ty that

certain shippers could be deterred in entering into dual rate contractSl if this privilege was

withdrawn
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1prived of all normal economies which go along with largeness The

Dual Rate OMes supra at page 42 Indeed the foreign commerce of
the United States benefits by virtue of the economies made available

to American merchants

Respondents alternate argument that the inclusion of a charter

exclusion clause in their contracts will create a motive for large
merchants to engage in either the ownership or the long term charter

ing of vessels to the detriment of the stability of the Conferences rate

structure is likewise without merit 3 Their claim is based exclusively
on the fact that vessels now arriving in Japan to complete chartered

voyages for bulk cargoes and seeking some employment from Japan
as an alternative to a voyage in ballast are obtaining one way trip
charter to the United States with iron and steel as a nucleus To con

clude therefrom that conditions exist which would make it easy for

merchants to engage in chartering for six months or longer is non

sequitur Indeed it is quite improbable from an economic standpoint
that a shipper would in effect enter the shipping business Testimony
shows that Japanese shippers operate on a small margin of profit and

that it is extremely doubtful that they would want to assume the

additional risk of voyage operation In any event the Conferences
have not produced one iota of substantial evidence to demonstrate

that even if signatory shippers were to take advantage of the charter

exclusion privilege they would be adversely affected thereby See

Pacifie Westbound Oonte renee Amendment to Dual Rate Oontract

9 F M C 403 1966

In light of the foregoing we find that respondents have failed to

sustain their burden of proof They have failed to show that adevia

tion from the uniform charter exclusion clause is necessitated by
conditions particular to their trade

B The Affiliates Olause

By the present application respondents also propose to delete the

affiliates clause approved by the Commission in ExelJusive Patr01Wge

r

e

3 In this regard consider whwt we state in Pacific Westbound Conference Amendment to

Dual Rate Contract 9 F M C 403 410 1966where we had occasion to rule on a conten

tion quite similar to that advanced by respondents above There Conference representatives
had also voiced fears that although certain commodities had not yet moved on chartered

vessels it was very likely that they would unless the Conference was allowed to amend the

approveu charter exclusion clause In dismissing this contention we explained that

whether or not there will be further charter movements in the Conference

trade cannot be determined from the record and a finding one way or the other would

be the product of unalloyed speculation This Commission has said that the mere possi

billty that a conference agreement may result in a violation of the Act is insufficient

reason to disapprove the agreement citations omitted Likewise the mere possibUity
that large traders may utilize the chnrter exclusion clause would not ustify the

granting of thepresent petition
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1Contracts 4

supra and substitute therefor an all affiliates provis on

which would bind all affiliates as well as agents regardless ofwhether
the contract signatory regularly exercises working control in relation
to shipper matters 5

Respondents position is that the present affiliates clause was ap

proved by the Commission with United States business and trading
conditions in mind and that there is justification for the proposed
modification because substantially different economic and legal rela

tionships are found among enterprises in Japan which sell for export
to the United States These differences were explained in detail by
witnesses for respondents

The Japanese corporate structures were described as spherical
rather than pyramidal as we know them in the United States

Individual companies much like U S corporations are interrelated

into large industrial financial and commercial groups not only by
stock ownership but also by interlocking directors and by manage
ment councils The latter consists of the top management of all the

entities of a corporate complex who confer from time to time for the

purpose ofmaintaining overall control and establishing general group

policy One large corporate complex might include various corpora
tions involved in the manufacture of automobiles chemicals and

electronic products as well as various real estate warehousing and

banking enterprises
As a result of these flexible and fluid interrelationships respond

ents maintain that in Japan it would be very difficult to prove the

r

e

The affiliate clause approved by us for use by the Conferences reads in pertinent part

as follows
2 a The Merchant shall ship or cause to be shipped all of its ocean shipment1l

moving in the Trade on vessels of the Carriers unless otherwise provided in this

agreement
b The term Merchant shall include the party signing this Agreement as shipper

and any of his parent subsidiary or other related companies or entities who may en

gage in the shipment of commodities in the trade covered by this Agreement and over

whom he regularly exercises direction and working control as distinguished from the

possession of the power to exercise such direction and control in relation to shipping
matters whether the shipments are made by or in the name of the Merchant any

such related company or entity oran agent or shipping repesentative acting on their
behalf The names of such related companies and entities all of whom shall have the
unrestricted benefits of this Agreement and be fullybound thereby are listed at the end

of this Agreement The party signing this Agreement as Merchant warrants and

represents that the list is true and complete that he will promptly notify the Carriers
in writing of any future changes in the list and that he has authority to enter into

this Agreement on behalf of the said related companies and entities so listed

Article 2 b optional
This is the same uniform affiliates clause adopted by us in The Dual Rate Gases

8 F M C 16 1964
Ii The provision proposed by respondents would provide that

2 a The Merchant shall ship or cause to be shipped exclusively by vessels of
the Carriers all goods shipped in the Trade directly or indirectly by the Merchant and
any of its agents parent subsidiary associated or affiliated companies all of which

are hereinafter included in the term Merchant

10 F M C



JAPAN ATLANTIC AND GULF FREIGHT CONFERENCE 329 II
i

regular exercise of working control by the contract signatory in rela
tion to shipping matters that this working control is not regularly
exercised by one related company over another but exercised only
when deemed necessary by the management counselors who determine
group policy

In his Initial Decision the Examiner concluded that the present
record disclosed cIrcumstances peculiar to respondents trades which
justified a departure from the standard form of affiliates clause

adopted by the Commission in The Dual Rate Oases supra Accord

ingly he granted respondents permission to use an all affiliates clause

Hearing Counsel except on the grounds that respondents have failed
to demonstrate a necessity for deviation from the standard affiliates
clause Ve agree

Respondents request for an all affiliates clause has previously been
considered by this Commission and denied in Exclusiroe Patronage
Oontracts supra In specifically rejecting the v ry clause which the
Conferences again seek to institute we stated

It was abundantly clear that respondents desire theall inclusive Sffili

tes clause as an aid to their policing of the contrad As we pointed out in The

Dual Rate Oases no words in any agreement can assure that the parties will

not breach their contract and that the affiliates clause thereand hereap
proved includes a specific provision regarding various subterfuges In short
the easing of carrier sales effort and the aiding in stridt observance of the con

tract offered by an all inclusive clause is far outweighed by the legitimate busi
Dess interests of autonomous subsidiaries or affiliatei 8 F M C 340 1964

The Examiner while cognizant of all the above concluded that

findings of fact in such earlier prOceeding relating to the Japanese
corporate jungle and the unworkability of the presently approved affiliates

clause were not made in the detail permissible on the record inthis proceeding

Hearing Counsel maintain that it is not enough to merely say that
that record in the proceding is different or more detailed than the
record in Docket Nos 1078 and 1080 but that it is incumbent on re

spondents to demonstrate that conditions in the trades have changed
since the making of the record in Docket Nos 1078 and 1080 other
wise tIllS proceeding is in essence a reopening of those dockets We find
considerable merit in Hearing Counsels objections

In Pacific Westbownd Oonference AlJUnd IJUnt to Dual Rate Oon
tract supra at page 409 we emphasized that

departures from the clauses prescribed in The Dual Rate Oases

will be allowed to suit the reasonable commercial needs of a particular trade

flpon a showing by 8ubstantia evidence that such a change is needed or

warranted Emphasis added
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And we pointed out there that it was incumbent upon the Conference
to come forward with such facts and circumstances peculiar to its trade
as would warrant a departure from the uniform clause While the
instant record does admittedly provide more details concerning the
nature of corporate relationships in Japan than did the record in the
earlier proceeding in Docket Nos 1078 and 1080 nevertheless the
record in those dockets does sufficiently describe the conditions exist
ing In sum there has been no showing that conditions and oircum
stances in the trades have changed since the making of the record in
the earlier procoodings Any determin3Jtion that the approved form of
contract is unworkable and that the all affiliates clause would be
easier to enforce is at best a calculated guess

Hearing Counsel citing Pacific Ooast European Oonference Ex
clusive Patronage Oontract Order on Reconsideration Docket 1001

served September 22 1966 would have us deny the proposed modi
fication for the additional reason that resporrdents have had no actual

operating experience upon which to base the requested relief Respond
ents however suggest that our decision in North Atlantic Westbound

Freight Association Dual Rate OontrMt 8 F M C 387 makes it clear
that actual experience or operrution is not a prerequisite to deviation
from the approved form of contract 1Vhile our decision here is based
on other grounds actual operating experience or the lack of it lllay
or may not be determinative of the disposition of a particular clause
in a contract In the NAWFA case 12 years of operation without a

charter exclusion clause when coupled with substantial shipper sup
port justified deviation from the standard contract In the instant case

respondents have had no operating experience under any form of con

tract and aside from an unsupported allegation that unspecified small

shippers consider the charter exclusion clause discriminatory there is

nothing in the record which would warrant the proposed deletion Had

they shown by evidence of recordthat theproposed modification of the
all affiliates clause was in fact warranted the absence of actual operat
ing experience would not preclude the granting of the requested relief

Accordingly we find that the respondents have failed to show that
a deviation from the standard affiliates clause in these trades is war

ranted Consequently respondents request to delete the affiliates clause
of their presently approved form of dual rate contract is denied G

6 Respondents basic objection to the presently approved affiliates clause and their
justification for the clause they propose is their conviction that under the former it
would be difficult or impossible to prove that a signatory merchant regularly exercised

working control over the related company It is clear on the record however that
respondents proposed clause would be far less than a panacea to their enforcement prob
lems In fact the Conferences are quite obviously aware of the difficulties which would

encountered in determining under their proposed clause which affiliates are bound and
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C The Suspension Provisions

Article lO b of the Conferences approved contraot presently
provides that

h Upon the failure of the Merchant to payor dispute his liability to pay

liquidated damages as herein specified for breach of the contract within thirty
30 days after receipt of notice by registered mail from the Conference that

they are due and payable the Carriers shall suspend the Merchant s rights and

obligations under the contract until he pays such damages If within thirty 30

days after receipt of such notice the Merchant notifies the Oonfe1 ence by regis
tered mail that he disputes the claim the Oonfe1 ence shall within thirty 30

days thereafter proceed in accordance with Article 11 to adjudicate its cladm

for damages and if it does not do so said claim shall be f01 eVe1 barre l If the

adjudication is in the Oonference s fav01 and the da mages are not paid within

thirty 30 days after the adjud ication becomes final the Oonference shall

suspend the Merchant s rights and obligat ions under the contract untU he pays

the damages No suspension shall abrogate any cause of action which shall have

arisen prior to the suspenSion Payment of damages shall automatically tenninate

suspension The Oonference shall notify the Fedeml Marit ime Oommission of
each s1tspension and of each te1 mination of s ltspension within ten 10 days
after the event

Respondents now proposed to delete the italicized portion of this

article Respondents objection to this part of the clause is the pro
vision forever barring dalnage claims where the Conference does not

proceed to adjudication within 30 days after receipt of notice frOlll

the merchant that he disputes the claim and the requirement of notifi

cation to the Comnlission of each suspension and tellnination of

suspenSIOn
The forever barred provision is deemed objectionable on two

counts First respondents complain that it leaves insufficient time to

resolve the dispute without recourse to adjudication The Conferences
make much of the fact that recourse to litigation is not as conmlon in

Japan as it is in the United States and that more time to settle disputes
would serve to avoid legal proceedings and the expense involved 7

II IiI
I

the difficulties of enforcing the contmct Witnesses for espondents testified that the prac

tice of other conferences in Japan is to require a signatory merchant s affiliate to also
execute a contrad in order to obtain the contract rate They anticipate that respondent
Conferences would also follow this practice As Hearing Counsel have stated

One may logically ask why have Buch a clause at all if it is still necessary to

require each affiliate to execute the contract before he is allowed the contract rate

The Examiner also conceded that
There are inconsistencies in respondents position It is difficult to understand how

an y affiliates clause could be workable in an industrial system where it isvery difficult
for a Signatory to list all affiliates If a parent compan has no control over a sub

sidiary in relation to shipping matters it isquestionable whether they would be bound
by the parent s entering into a shipping contract The Commission has often com

mented on the fact that no contract language will prevent avoidance of a contract

obligation JD 9

7 Witnesses testified that in Japan the objective is to settle disputes without the neces

sity of direct confrontation between the parties for Japanese businessmen do not like to be
in the position of having been declared publicly to be wrong
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Secondly respondents qUe6tion the Commission s right to establish

periods of limitations other than those established by the Federal

Government or the legislatures of the severastates even with respect
to contracts which are entered into prirrcipally in the United States
They urge that in any event the Commission is without au1thority to

impose a period of limitations with respect to contracts to be entered
into predominantly in a friendly foreign nation

Moreover the Conferences take the position that notifications to the

COlnmission in cases of suspensions and terminrutions of suspensions
serve no practical purpose since the likelihood that Japanese mer

chants will be counting on the vigilance of the Commission for

protection of their interests is rather small s

The Examiner concluded that no valid reason appeared on this

record for deletion of all but the first sentence of Article 10 b of

respondents approved contract form and accordingly denied the

request Respondents except to a majority of the Examiner s findings
and conclusions and reargue many of the points advanced below They
request however that in the event their contentions be again rejected
that the period of time in Article 10 b line 10 allowed the Con
ference to proceed to arbitration once the merchant notifies the Con
ferences that he disputes the claim be enlarged from thirty 30 to

ninety 90 days vVe find that the Examiner s denial of respondents
request to delete all but the first sentence of their approved suspension
clause was proper and well founded Respondents alternative request
for an enlargement of time from 30 to 90 days in which to proceed
to arbitration is granted

Respondents have offered no evidence of anything unusual about
these trades which would necessitate a departure from the standard

suspension clause Their objection to the forever barred provision
on the grounds that it leaves insufficient time to resolve the dispute
without recourse to adjudication falls of its own weight since it is
the Conferences themselves which set things in motion and control
the time periods They can negotiate for as much time as they want
before they send the initial notice to the merchant that damages are

due Thus as Hearing Counsel has pointed out they can be prepared
to expect a notice of dispute more or less at their convenience

Respondents second objection to the forever barred provision on

the grounds that we are without authority to set periods of limi
tations is equally untenable As Hearing Counsel have pointed out

the Commission is not compelling anyone to abide by a period of

8 The Conferences believe that any disputes regarding the propriety of a suspension will

most likely arise in Japan between one of the Conferences and aJapanese merchant
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limitation other than that established by the law of the jurisdiction
Since the suspension provisions weremade optional by the Commission
in The Dual Rate Oases supra no conference is compelled to adopt
it Ifa conference does however choose to have its form of contract

contain an express provision giving it theright to suspend a merchant s

rights and obligations under the contract for failure to pay adjudged
damages that conference must use the provision prescribed by the

Commission unless it can show that circumstances particular to the

conference trade necessitate another clause or none at all

Section 14b of the Shipping Act 1916 permits the use of dual

rate contracts but only if the Commission finds that certain safe

guards have been met In adopting this course Congress in a sense

r affirmed the earlier philosophy of section 15 of the Shipping Act

which by authorizing supervised competition restricting agreements
among carriers recognizes that there is some justification in the

waterborne commerce for making exception to our normal policies
The Dual Rate Oases 8 F MC 16 at 24 1964 Auniform suspension
provision was one of the safeguards which Congress advocated and

which the Commission adopted to insure against punitive suspensions
or terminations by the conferences ofmerchants contracts

In The Dual Rate Oases the Commission was mindful of the desire

of Congress that insofar as was possible dual rate contracts should

be standard or uniform Therefore we required thatthose conferences

desiring suspension provisions employ the clause prescribed by us

This it is felt would greatly simplify the problem of shippers regard
ing the meaning and application ofcontract provisions Public interest

also dictated that there be an end to adjudication Therefore in pre

scribing a period of time within which a conference must proceed to

arbitration the Commission insured that submission of the claim to

legal process would not be delayed an inordinate amount of time Re

spondent has failed to demonstrwte that our reasoning in The Dual

Rate Oases is inapplicable here

vVe also reject respondents contention that notification of suspen
sions to the Commission serves no useful purpose and should not be

required As we pointed out earlier section 14b like section 15 of the

Shipping Act is a limited legislative grant of an antitrust exemption
In granting carriers permission to engage in certain forms of activity
which would otherwise be tpllawful under the antitrust laws Congress
however made it clear that these exemptions must be accompanied
by effective governmental supervision and control Thus this

Commission must

scrutinize the agreement to make sure that the conduct thus legalized
does not invade the prohibitions of the antitrust laws any more than is necessary
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to serve the purposes of the regulatory statute Isbrandtsen Co Inc v United

States 211 F 2d 51 at 57 D C Cir 1954

The requirement that notification of suspensions be given to the

Commission serves the very useful and necessary function of providing
us with information vital to our duty or administering the Shipping
Act effectively It enables us to determine whether conferences are

abiding by the terms of their contracts or whether they are engaging
in any activities that might be detrimental to the commerce of the

United States orcontrary rto the public interest

On the basis of all the foregoing we find that respondents have

failed to support their claun that deletion of all but the first sentence

of their presently approved suspension clause is necessitated by the

conditions in their trades Respondents however are free to enlarge
from 30 to 90 days the period of time within which they must proceed
to arbitration The Uniform 1erchants Contract appended to our

General Order 19 31 F R 12523 12526 allows a conference to use

anywhere between a minimum period of 30 days and a maximum

period of 90 days without further permission from the Commission

Accordingly no further discussion is required
D ThA P110mpt Release Olause

Respondents propose to delete the prompt release clause of their

presently approved contract 9 and substitute therefore the following
language

5 Tbe Mercbant has the option of sel ting any of tbe vessels operated by
the Carriers subj t to agreement witb the particular Carrier as to quantity
and agrees to make application for space as early as possiible before tbe selected
vessel s advertised sailing date In tbe event that tbe Mercbant is unable to

secure space on tbe sel ted vessel he may request tbe a ssistance of the Confer

enee in securing space on tbe selected vesselor on a vessel sailing from Ule Chosen

port at or about the same time as tbe seleted vessel Ifwitbin three 3 business

days of such request tbe Conference fails to ure space on a vessel scheduled

to sail witbin fifteen 15 days of the date of tbe request from tbe Mercbant as

9 Article 5 of the presently approved dual ratecontractprovides
5 The Merchant shall have the option of selecting any of the vessels operated by

any of the Carriers The Merchant agrees to request pace with the carrier he desires
as early as practicable and not less than five 5 days before the earliest date he

wishes to have the cargo loaded aboard the vessel The Merchant shall not be obli

gated to select a Conference carrier or carriers for any shipment which the Carrier
cannot suitably accommodate within a ten 10 calendar day period requested by the

Merchantfor loading provided however that the Merchant shall first promptly notify
the Conference of such unavailability of space and If within two 2 business days
after receipt of such notice the Conference shall not have advised the Merchant that

his entire shipment can be suitably accommodated by a vessel or vessels if the

merchant hy contract is obliga ted to make the shipment on a single vessel suitable
space shall be provided on a single vessel of the Carriers within said ten 10 cal

endar day period the Merchant shall be free with respect to such shipment to secure

space elsewhere within a reasonable time
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aforesaid the Merchant shall he at liberty to secure such space on any vessel

whatsoever

The Conferences position is that the 2 day period presently allowed

the Conferences to advise a shipper that a Conference vessel can

accorrttnodate the shipment when the one selected by him is unavail

able is unreasonably short because of time differences between Japan
and the cities in Europe and the United States Since the executives
of various member lines are located in the United States or Europe
respondents fear that it would experience difficulty particularly on

weekends in contacting the home office of the European and U S
member lines on such short notice Respondents also point out that

Japanese holidays are different than holidays elsewhere Saturday
is a working day in Japan hut not customarily in the United States

The Examiner pointed out the The Dual Rate Oases did not pre
scribe a definite form for the prompt release clause and that contract

forms approved by the Commission show prompt release clauses which

vary in many respects other than in stating time periods and concluded

therefore that permission should be granted respondents to modify
the prompt release clause of their contract in accordance with their

request Inthis regard theExaminer found that

In this proceeding the evidence of time differences differences in holidays

and working days in the various countries wherein contact may he Tequired

to determine the availability of a vessel warrants increasing the time in which

the conference may advise the merchant that his shipment can be accommodated

on a vessel other than the one ihe has selected With rega rd to the lincrease from

10 to 15 days in which the conference must furnish space no shipper has

appeared to objct to the increase and in view of the wide range of ports served by

respondents thisperiod appears to be reasonable
While uniformity in contlact clauses is to be attained whenever possihle the

question of Uniformity is not present as to the prompt release clause Contract

forms approved by the Com1l1Lssion show Prompt release CIauses which vary in

many respects other than in stating time periods Thus it cannot be said that

the present clause is uniform 01 that the advantaoges of uniformity require

adhering to the language now found in that clause The proposed clause

meets the requirements of the first numbered paragraph of Section 14b of the

Act

No exceptions have been taken

Ve agree with the Examiner that respondents proposal be granted
In view of the fact that eommission General Order 19 published in

the Federal Register 31 F R 12525 on September 22 1966 21 days
after the initial decision in this proceeding was served adopts as

standard for all future applications for dual rate contracts a prompt
release clause identical to that proposed hy respondents no further

discussion is required
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E The Nat iJral Routings Olause

The Conferences sought permission to delete the natural routings
clause prescribed by the Comnlission in The Dual Rate Oases and

substitute therefor the following provisions
6 The Merchant is not required to divert shipment from anatural route not

served by the Carriers where direct carriage is available provided however

that where shipment is to be made via any port within the range of ports served

by the Oarriers and more than one port is avai1ruble to theMerchant as a natur l

route the Merchant shaH route his cargo to such of those ports as the Carriers

may serve If for any particular shipments the Merchant shall contend that

the service provided by the Carriers is not the natural route the Merchant shall

by written notice advise the Conference of the service Which the Merchant

contends is the natural route and the name of the carrier or carriers nota party

to this Agreement who are providing or will provide such service Ifwithin three

3 business days after receipt of such notice the Conference advises the Mer

chant that a vessel operated by the Carriers will provide such service within

fifteen 15 days after receipt by the Conference of such notice as aforesaid the

Merchant shall be obligated to select the Carrier s service Service so provided
shall not constitute a precedent or otherwise be construed as a concession that

it is a natural route

Respondents major objection to the present clause before the Ex

aminer related to the definition of factors to be considered in deter

nlining what is a natural route They stated that the Conference mem

bers have the impression that the Commission s definition would be

interpreted as requiring consideration of economic criteria entirely
from the 1erchant s point ofview that under such an interpretation
ports which are not considered natural might be so considered solely
because a non conference vessel might go there to try to get cargo
which would be otherwise subject to the contract

The Examiner found that the Conferences had failed to support
their position that the naJtural routings clause proposed in the pres

ent application is more suitable for adrninistration in the light of con

ditions in Japan than is the presently approved clause In denying the

proposed changes he further determined that the Conferences im

pression that the presently approved clause could be interpreted as

relating economic conditions solely to the merchants interest was

erroneous in view of the Commission s comments in The Dual Rate

Oases at page 35

There is no justifiable need served by relieving the merchant of his obligation
to use conference vessels merely because a nonconference carrier is callingat one

of the several ports through which a partiCUlar shipment could naturally move

and the conference calls at another port of equal natural routing but not theport
served by the nonconference line
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As we have construed the natural routing provision of section 14b the

merchant will be free under his contract to use nonconterence vessels if in fact

the use of conference vessels would require him to divert his cargo to unnatural

routes The merchant will not be permitted to escape his contract obligations
however when the nonconference service is no more natural as it were than
that of theconference

The Examiner concluded
In Exclusive Patronage Oontracts supra the Commission found that thefacts

disclosed did not make inappropriate the conclusions and reasoning followed in

llhe Dual Rate Oases and denied permission to deviate from the standard

clause Nor can circumstances be found inthis record which would render former

reasoning inapplicable The definition of natural routing was included in the

approved clause to simplify shipper problems Respondents desire to eliminate

a definition and permit arbitrators to decide in case of dispute what the term
means If respondentsoonsidertheir proposed clause would simvlify the natural

route determination in case of dispute they overlook the practical aspect of
the problem The guidelines provided by the approved clause eliminate at least

some of the indefiniteness rather than leave it entirely open to one interpretation
by thecarrier another by the shipper and possibly a third by arbitraltors Their

concern that interpretation of the clause would relate economic conditions solely
to the merchant s interests cannot be accepted as a proper interprefation in view

of the Commission s comments inTheDual Rate Oases
Respondents reference to the similarity between their proposed clause and

the clause approved by the Commission for the North Atlantic Westbound

Freight Association Association has been considered If there is a similarity in

circumstances in these trades and the trade in which the Association operates
it has notbeen disclosed

No exceptions were taken to this aspect of the Examiner s decision 10

Since no exceptions have been filed to the Examiner s findings and

conclusions and since we fully agree with these rulings it is not neces

sary to discuss them in any further detail vVe conclude therefore
that respondents request to substitute their own natural routings
clause for the one presently approved for use by the Conferences be
denied

F False Declarations

Respondents propose to modify Article 11 of their approved con

tract by adding the following clause

Itshall be a breach of this Agreement for the Merchant or any person firm

tlr company acting or purporting to act on behalf thereof to make a false

declaration or representation in respect of the kind quantity weight measure

ment or value of the cargo covered by this Agreement unless the Merchant

shows that such false declaration or representation was made accidentally and

without the intent to avoid the payment of the proper amount of freight on such

10 Respondents explaIned that they were motivated In not taking exception to the
E amIner 9dental of tbelrproposed clause by his ooservation regarding the proper inter
pretation of the natural routlngs clause approved inTM Dual Rate 0a8e8 and in Ezclus11J6
Patronage Oontract8
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Icargo and that immediately upon learning of such false declaration or repre

sentation the Merchant tendered the balance if any of the amount of freight
properly due to the Carrier concerned

There is testimony in the record to the effect that the Conferences
have experienced difficulty in dealing with shippers engaged in the
Japan United States trades due to false declarations Respondents
state that the additional wording proposed is not with the end purpose
of winning law suits but is intended as a supplement to the existing
program of policing false declarations and to act as a deterrent

against forbidden conduct

The Examiner after considering all the evidence found as follows

The fact that the conferences experience unusual difficulty in their trades in

dealing with the problem of false declarations warrants a contract article

specifically relating to the problem Hearing Counsels proposal that damages
in event of breach shall be determined by the principles of contract law is only
a repetition of language used in Article 10 a of the approved agreement Their

concern that a false declaration might be considered grounds for suspension of

the shippers rights and obligations under the contract reIa tes to Article 10 b

under which the conferences may suspend if a shipper fails to pay adjudicated
da mages Other suspension provisions are Article 15 a relating to war hostili

ties warlike operations embargoes or other interferences with commercial

intercourse and Articles 15 b and 15 c relating to increased rates made under

special circumstances The contract does not provide for suspension in event of

breach Inasmuch as damage in event of breach of contract is covered under

existing clauses and there is no provision which would permit suspension because

of breach of contract it would appear unnecessary to add the language proposed
by Hearing Counsel u

It is concluded that the record supports respondents request to add paragraph
l1 b

No exceptions to any of the Examiner s rulings have been taken

Ve find that the Examiner s findings and conclusions with regards
to the addition of a farse declaration clause are proper and well

founded and we adopt the same as our own Accordingly permission
i granted respondents to add a false declaration provision to their

presently approved form of contract

G Refeiences to the Federal Maritime Commis8ion

Respondents also seek to delete from Article 7 contract rates and

rate spread and Article 11 a contracts of carriage references to

the fact that tariffs are on filewith the Federal Maritime COIpmission
The Conferences recognize that the omission of these expressions

11 Hearing Counsel had proposed that the follOWing language be added at the end of
Articlellb of the Conferences contract

In the event of such breach damages resulting therefrom shall be determined in

accordance with principles of contract law and nothing contained in this contract

shall be construed to permit the suspension of the merchant s rights and obligations
under this contract
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would in no way relieve them of the obligation to file the tariffs pur

suantto section 18 b ofthe Shipping Act

The Examiner concluded that the record did not support respond
ents request and denied the proposed deletions The Conferences have

excepted on the grounds that General Order 19 31 F R 12525 appears
to give them blanket permission to omit these references This excep
tion is well taken

General Order 19 referred to earlier in this Report provides that

certain specific references in the contract provisions to Federal Mari

time Commission are optional and may be deleted without

further permission from the Commission
In view of the above respondents are free to omit the references

to the Federal Maritime Commission and no further discussion on

our part is needed

ULTIMATE CONCLUSIONS

On the basis of all the foregoing we find and conclude that

1 Respondents request to substitute an all affiliates clause for

the affiliates clause presently approved for use by the Conferences is

denied

2 Respondents request to delete the presently approved charter

exclusion clause is denied

3 Respondents request to modify the suspension provision of their

approved contract fornl is denied

4 Respondents request to modify the nrutural routings clause of

their contract is denied

5 Permission is granted respondents to a modify the prompt
release clause b add a false declaration clause and c delete cer

tain references to the Federal Maritime Commission in their approved
contract form

The Conferences dual rate contract form as modified will not be

contrary to the public interest unjustly discriminatory or unfair as

between shippers or exporters from the United States and their foreign
competitors and will comply with section 14b of the Shipping Act

1916

AIappropriate order will be entered
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ORDER

This proceeding having been initiated by the Federal aritime
Commission and the Commission having fully considered the matter
and having this date made and entered of record a Report containing
its findings and conclusions thereon which Report is hereby referred
to and made a part hereof

It is ordered That the Conferences requests to 1 substitute an

all affiliates clause for the affiliates clause presently approved for
use by the Conferences 2 delete the presently approved owned
chartered vessel exclusion clause 3 modify the suspension clause
of their approved contract form and 4 modify the natural routings
clause of their contract be and hereby are denied

It is further ordered however That permission be and hereby is

granted to the Conferences to 1 mollify the prompt release clause of
their approved contract form to read as follows

5 Tbe Merchant has the option of selecting any of the vessels operated by
the Carriers subject to agreement with the particular Carrier as to quantity
and agrees to make application for space as early as possible before the selected
vessels advertised sailing date In the event that the Merchant is unable to
secure space on the selected vessel he may request the assistance of the Con
ference in securing space on the selected vessel or on a vessel sailing from the
chosen port at or about thesame time as the selected vessel Ifwithinthree 3

business days af such request the Canference fails to secure space an a vessel
scheduled to sail within fifteen 15 days of the date af the request from the

Merchant as aforesaid theMerchant shall be at liberty to secure such space on

any vessel whatsoever

2 add the following false declaration clause to their approved form
ofcontract

Itshall be a breach of this Agreement for the Merchant or any persan firm

or company acting ar purporting to act on behalf thereof to make a false declara
tion or representation in respect of the kind quantity weight measurement or

value of the cargo covered by this Agreement unless theMerchant shows that

such false declaratian ar representatian was made accidentally and without the
intent to avoid the payment af the praper amount of freight an such cargo and
that immediately upon learning f such false declaratian or representation the
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Merchant tendered thebalance if any of the amount of freight properly due

to the Carrier concerned

and 3 delete the references tothe Federal Martime Commission

found in Articles 7 and 11 a of their approved contract form

It is further ordered Tluut the terms and conditions of the form of

the dual rate contract attached hereto shall be used by the Japan At

lantic and Gulf Freight Conference and the Trans Pacific Freight
Conference of Japan to the exclusion of any other terms and provi
sions for the purpose of according merchants shippers and consignees
contract rates

By the Commission
Signed THOMAS LISI

Secretary
10 F M C
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ApPENDIX
APPROVED AGREEMENT FROM DoCKET No 65 52

Agreement No

TRA NS PACIFIC FREIGHT CONFERENCE OF JAPAN AND THE JAPAN

ATLANTIC AND GULF FREIGHT CONFERENCE

1erchant s Agreement

Memorandum of Agreement entered into aL

thi day Of 19 by and between

having its his principal
place of business aL here

inafter called the Merchant and the carriers who are parties to the United

States Federal Maritime Commission Agreement No as amended pro

viding for the Name of Conference hereinafter called the Conference or the

Oarriers and which Agreement has been duly filed with theMinrstry of Trans

portation of the Japanese Government

For their mutual benefit in the stabilization or rates services and practices

and for the development of international maritime commerce inthetrade defined

in Article 1 of this Agreement the parties hereby agree as follows

1 The Conference undertakes throughout the period of this Agreement to

maintain common carrier service which shall so far as concerns the frequency

of sailing and the carrying capacity of the vessels of the Oarriers Ibe adequate

to meet all the reasonable requirements of the Merchant for the movement of

goodS in the trade from Japan Korea and Okinawa to Pacific Coast ports of

California Oregon Vashington Canada and the ports of Hawaii and Alaska

or United States Atlantic and Gulf Coast ports hereinafter called the

Trade and the Conference further agress that SUbject to the availability

of suitable Space inthe vessels of the Carriers at the time when the Merchant ap

piles therefor said vessels shall transport the gOOds of the Merchant in the

Trade upon the terms and conditions herein set forth Ports from and to which

service is offered by the Carriers shall be set forth in the Conference tJariff

2 a The Merchant shall ship or cause to be shipped all of his ocean ship

ments mOTIng inthe Trade on vessels of the Carriers unless otherwise provided
in this Agreement

b The term Merchant shall include the party signing this Agreement as

shipper and any of his parent subsidiary or other related companies or entities

who may engage in the shipment of commodities in the trade covered by this

Agreement and over whom he regularly exercises direction and working control

as distinguished from the posseSSion of the power to exercise such direction and

control in relation to shipping matters whether the shipments are made by or

in the name of the Merchant any such related company or enitity or an agent

or shipping representative acting on their behalf The names of such related
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companies and entities all of whom shall have the unrestricted benefits of this

Agreement and be fully bound thereby are listed at the end of this Agreement
The party signing this Agreement as Merchant warrants and represents that

theUst is true and complete that he will promptly notify theCarriers in writing
of any future changes in the list and that he has authority to enter into this
Agreement on behalf of the said related companies and entities so listed Article
2 b optional

c In agreeing to confine the carriage of its shipments to the va3Sels of the
Carriers the Merchant promises and declares that it is hiS intent to do so with
outevasion or SUbterfuge either directly or indirectly by any means including the
use of intermediaries or persons firms or entities affiliated with or related ro
theMerchant

d The Carriers agree that they will not provide contract rates to anyone
not bound by a Merchant s Rate Agreement with the Carriers The Merchant

agrees that he will not obtain contract rates for any person notentitled to Ithem

including related companies not bound by this Agreement by making shipments
under this Agreement on behalfof any such person

3 a If the Merchant has the legal right at the time of shipment to select
a carrier for the shipment of any goods subject to this Agreement whether by
the expressed or implied terms of an agreement fur thepurchase e Qr trans
fer of such goods shipment for his own account operation of law or otherwise

theMerchant shall select one or more of the Carriers

b If Merchant s vendor or vendee has the legal right to select the carrier

and fails to exercise that right or otherwise permits Merchant to select the
carrier Merchant shall be deemed to have the legal right to select the carrier

c Itshall be deemed a breach of this Agreement if before the time of ship
ment theMerchant witb the intent of avoiding his obligation hereunder divests

himself or with the same intent permits himself to be divested of the legal right
to select the carrier and the shipment is carried by a carrier not a party hereto

d For the purposes of this Article the Merchant shall be deemed prima
facie to have the legal right at the time of shipment to select the carrier for

any shipment
1 with respect to which the Merchant arranged or participated in the

arrangements for ocean shipment or selected or participated in the
selection of the ocean carrier or

2 with respectto which the Merohant s name appears on theIbill of lading
or export declaration as shipper or consignee

e Nothing contained in this Agreement shall require the Merchant to refuse
to purchase sell or transfer any goods on terms which vest the legal right
to select the carrier inany other person

f In order that the conference may investigate the facts as to any shipment
of the Merchant that has moved or that the Merchant or the conference believes
has moved via a nonconference carrier and upon written request clearly so

speCifying the Merchant at his option 1 will furnish to the conference
chairman secretary or other duly authorized conference representative or attor

ney such information or copies of such documents which relate thereto and are

in his possession or reasonafbly availa ble to him or 2 allow the foregoing
persons to examine such documents on the premises of the Merchant where they
are regularly kept Pricing data and similar information may be deleted from

the documents at the option of the Merchant and there shall be no disclosure

of snch information without the consent of the merchant except that nothing
10 F M C
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herein shall be construed to prevent thegiving of such information 1 in re

sponse to any legal process issued under the authority of any court or 2 to any
officer or agent of any government in the exercise of his powers or 3 to any
officer or other duly authorized person seeking such information for the prosecu
tion of persons charged wHh or suspected of crime or 4 to another carrier or

its duly authorized agent for the punpose of adjusting mutual traffic accounts
in the ordinary course of business of such carriers or 5 to arbitrators
appointed pursuant to this agreement

g Within ten 10 days after the event in any transaction in which the

Merchant is a party and the legal right to select the carrier is vested in a person
other than the Merchant and if he has knowledge that the shipment has been
made via a nonconference carrier the Merchant shall notify the conference in

writing of this fact giving the names of the merchant and his customer the

commodity involved and the quantity thereof and the name of the nonconference
carrier Provided however That where theactivities of Merchanttsare so exten
sive in area or the nature or volume of his sales makes it impracticable to give
notice within ten 10 days the Merchant shall give notice as promptly as

possible after the event

4 This Agreement excludes 1 cargo of the Merchant which is loaded and
carried in bulk without mark or count except liquid bulk cargoes other than

chemicals and petroleum products in less than full ship load lots 2 ship
ments on vessels owned by the Merchant or chartered solely by the Merchant

where the term of the charter is for six months or longer and the chartered

vessels areused exclUSively for the carriage of the merchant s commodties and
3 shipments of cargoes forwhich no contract rate is provided
5 The Merchant has the option of selecting any of the vessels operated by the

Carriers subject to agreement with the particular Oarrier as to quantity and

agrees to make aJpplication for space as early as pOSSible before the selected ves

sel s advertised sailing date In the event that the Merchant is unable to secure

space on the selected vessel he may request the assistance of the Conference in

securing space on the selected vessel or on a vessel sailing from the chosen port
at or about the same time as the selected vessel Ifwithin three 3 business

days of such request the Conference fails to secure space on a vessel scheduled

to sail within fifteen 15 days of the date of the request from the Merchant as

aforesaid the Merchant shall be at liberty to secure such space on any vessel
whatsoever

6 This agreement does not require the Merchant to divert shipments of goods
from natural transportaition routes notserved by conference vessels where direct

carriage is available Provided however that where the Carriers provide service
between any two ports withinthe scope of thiscontract which constitute a natural

transportation route between the origin and destination of such shipment the

Merchant shall be obligated to select theCarrier s service A natural transporta
tion route isa traffic path reasonably warranted by economic criteria such as

costs time available facilities the nature of the Shipment and any other eco

nomic criteria appropriate in the circumstances Whenever Merchant intends
to assert his rights under this article to use a carrier who is not a party hereto

and the port through which Merchant intends to ship or receive his goods is

within the scope of this agreement Merchant shall first so notify the conference

inaccordance withtheprovisions of Article 5 hereof

7 The rates applicable to shipments made under this Agreement shall be the

contract rates lawfully in effect at the time of shipment as set forth in the tariff
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or tariffs of the Conference Contract rates on every commodity or class of com

modities shall be lower than the ordinary rates set forth in the Carriers tariff

by a fixed percentage of fifteen 15 per centum of the noncontract or ordinary

rates The rates may be rounded out to the nearest multiple of five 5 cents

not including additional handling or accessorial charges which will not result

in the difference between the rates exceeding fifteen 15 per centum of the

ordinary rates

8 a The rates of the freight under this agreement are subject to increase

from time to time and the Carriers insofar as such increases are under the

control of theCarriers will give notice thereof not less than ninety 90 calendar

days in advance in the

Cpnference tariff Should circumstances necessitate increasing the rates by notice

as aforesaid and should such increased rates be not acceptable to the Merchant

the Merchant may tender notice of termination of this Agreement to become

effective as of the effective date of the proposed increase by giving written notice

of such intention to the Conference w thin thirty 30 calendar days after the

date of notice as aforesaid of the proposed increase Further provided however

that the Carriers may within thirty 30 calendar days subsequent to the

xpiration of the aforesaid thirty 30 calendar day period notify theMerchant

in writing that they elect to continue this Agreement under theexisting effective

rates and in the event the Carriers give such notice this Agreement shall

remain in full force and effect as if the proposed increase had never been made

and theMerchant s notice of termination had never been given
b The Conference shall offer to the Merchant a subscription to its tariffs

at a reasonably compensatory price however the Merchant shall be bound

by all notices accomplished as aforesaid without regard to whether he subscribes

to the Conference tariff Tariffs shall be open to the Merchant s inspection at

the Conference offices and at each of the offices of the Carriers during regular
businesshours

c The rates initiallyapplica ble under thts Agreement shall be deemed to

have become effective with their original effective date rather than to have

become effective with the signing of this Agreement and notices of proposed
rate increases which are outstanding at the time this contract becomes effective

shall run from the date of publication in the tariff rather than from the date

of this Agreement
d The Merchant and theCarriers recognize that mutual benefits arederived

from freedom on the part of the Carriers to open rates where conditions in the

Trade require Buchaction without thereby terminating the dual rate system as

applicable to thecommodity involved therefore it is agreed that theConference

to meet thedemands of theMerchants and of the Trade may suspend the applica

tion of thecontract as to any commodity through theopen ng of therate Oon such

commodity including opening subject to maximum or mdnimum rates provided

that none of the Carriers during a period of ninety 90 days after the date

when the opening of such rate becomes effective shall quote a rate in excess

of the Conference contract rate applicable to such commodity on the effective

date of the opening of the f ate and provided further that the Tate shaH not

thereafter be closed and the commodity returned to the application of thecontract

system on less than ninety 90 days notice by the Carlliers through the filing

of contract noncontract rates intheir tariff

9 a The Merchant may terminate this Agreement at any time without

penalty upon the expiration of ninety 90 calendar days foHowJng written
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notice to the Conference of intent to so terminate Provided however that
the Merohant may terminate this agreement upon less than sRid ninety 90 days
notice pursuant to Article 8 a hereof

b The Conference may terminate thisAgreement at any time without penalty
upon the expiration of ninety 90 calendar days following written notice to

the Merchant Termination by the Conference may be in whole or with respect
to any commodity P1 ovided however that Agreements with similarly situated

Merchants arealso so terminated
c Termination as provided in this Article shall not abrogate any Obligation

of any party or parties to any other party or parties hereto which shall have

accrued prior to termination

10 a In theevent of breach of this Agreement by either party the damages
recoverable shall be the actual damages determined after breach in accordance

with the principles of contract law Provided however that where the Mer

chant has made or has permitted a shipment on a vesseel of a carrier not a

party hereto in violation of this Agreement and whereas actual damages
resulting from such a violation would be uncertain in amOUnt and not readily
calculable the parties hereby agree that a fair measure of damages in such

circumstances shall be an amount equal to the freight charges of such shipment

computed at the Carriers contract rates in effect at the time of shipment less

theestimated cost of loading and unloading which would have lbeen incurred had

theshipment been made on a vessel of a Carrier party hereto Such amount and

no more shall be recoverable as liquidated damages
b Upon the failure of the Merchant to payor dispute his liability to pay

liquidated damages as herein speCified for breach of the contract within thirty
30 days after receipt of notice by registered mail from the Conference that

they are due and payable the Carriers shall suspend the Merchant s rights
and obligations under the contract until he pays such damages Ifwithin thirty

30 days after receipt of such notice the Merchant notifies the Conference
by registered mail that he diSIfutes the claim the Conference shall within

thirty 30 days thereafter proceed inaccordance with Article 14 to adjudicate
its claim for damages and if it does not dO so said claim shall be foreverbarred

If the adjudication is inthe Conference s fa VOl and the damages are not paid
within thirty 30 days after the adjudication becomes final the Conference shall

suspend the Merchant s rights and obligations under the contract until he pays

the damages No suspension shall abrogate any cause of action which shall

have arisen prior to the suspensi on Payment of damages shall automatically
terminate suspension The Conference shall notify the Federal Maritime Com

mission of each suspension and of each termination of suspension within
ten 10 daYS after the event

11 a This Agreement is not and shall not be construed to be a contract

of carriage with the Carriers or anyone of them Shipments under this Agree
ment aresUbjeot to all the terms and conditions and exceptions of the then cur

rent Conference tariff and of the permits dock receipts bills of lading and other

shipping documents regularly in use by the individual Carriers and to all laws

and regulations of the appropriate authorities

b Itshall be a breach of thi agreement for the Merchant or any person

firm or company acting or purporting to act on behalf thereof to make a false

declaration or representation in respect of the kind quantity weight measure

ment or vlllueof the cargo covered by this Agreement unless the Merchant

shows that such false dedaration or representation was made accidentally and

10 F M C
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without the intent to avoid the payment of the proper amount of freight on such

cargo and that immedialtely upon learning of such false declaration or represen

tation the Merchant tendered the balance if any of the amount of freight

properly due to theCarrier concerned
12 Receipt and carriiageof dangerous hazardous or obnoxious commodiIties

shall be subject to the special facilities and requirements of the individual

Carrier

13 The Conference shall promptly notify Merchant of changes in the Confer

ence membership and any additional carriers which become members of said

Conference shall thereupon become parties to this Agreement and theMerchant

sball thereupon have the right to avail himself of their services under the terms

of this Agreement Any Carrier party to this Agreement which for any reason

ceases to be a member of the Conference shall thereupon cease to be a party to

or participate in this Agreement and the Merchant shall not lbe entitled to

ship over said Carrier under this Agreement after such Carrier ceases to be a

member of the Oonference orafoter having fifteen 15 calendar days written

notice of the termination of such Oarrier s membership whichever is later

The Merchant may at any time after iIlOtice that a carrier has ceased to be a

member of the Conference cancel withoot penalty or liability for damages any

outstanding forwardbooking withsiuch withdrawing Carrier

14 All disputes arising in connection with this Agreement shall be submitted

to arbitration by any party and any dispute so submitted to arbitration shall

be finally settled under the Commercial Arbitration Rules of the Japan Com
mercial Arbitration Association At thetime a party makes a demand forarbitra

tion to the Japan Commercial Arbitration Association it shall also submit

thename of its arbitrator and the other party shall have fourteen 14 calendar

days thereafter to name its arbitrator and file same with the Japan Commercial

Arbitration Association The Japan Commercial Arbitration Association shall

within fourteen 14 calendar days thereafter or within such other period as

the parties may agree name the third arbitrator who shall act as chairman

Any sum required to be paid by an award of thearbitrators shall be paid within

thirty 30 calendar days after a copy of the award has been mailed by the

arbitrators to the parties Judgment upon thearbitration award may be rendered

in any court having jurisdiction thereof or application may be made to such

court for a judicial acceptance of the award and an order of enforcement as

thecase may be In theevent an action for judgment of execution is brought in

a court of competent jurisdiction on the arbitration award or on the judgment
rendered thereon the parties waive all rights to object th reto insofar as per

missible under the laws of the place where theenforcement action is instituted

The place of arbitration referred to in this paragraph shall be Tokyo Japan

unless otherwise mutually agreed upon by parties concerned The foregoing

provisions regarding arbitrations shall apply unless the parties mutually agree

to have any dispute settled pursuant to therules of any other arbitration society

and at any other place or inany other manner

If the intention with which any party hereto did or omitted or caused or

permitted to be done or omitted any act or thing shall be an issue inany arbitra

tion proceedings hereunder and such party shall have failed refused or omitted

to furnish to any other party or to the arbitrators any information document

or data required to be furnished by it in accordance with this agreement the

arbitr8ltors may draw from such failure refusal or omission the inference
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1

that the information documents or data contain facts adverse to the position
of theparty who so failed refused or omitted

15 a In the event of war hostilities warlike operations embargoes block

ades regulations of any governmental authority pertaining thereto or any other

official interferences with commercial intercourse arising from the above con

itions which affect the operations of any of the Carriers in the trade covered

by this Agreement the Carriers may suspend the effectiveness of this Agree
ment with respect to the operations affected and shall notify the Merchant

of such suspension Upon cessation of any cause or causes of suspension set forth

in this article and invoked by the Carriers said Carriers shall forthwith re

assume their rights and obligations hereunder and notify th Merchant on

fifteen 15 days written notice that the suspension isterminated

b In the event of any of the conditions enumerated in Article 15 a

the Carriers may increase any rate or rates affected thereby in order to meet

such conditions in lieu of suspenSion Such increase or increases shall be on

not less than fifteen 15 days written notice to the Merchant Who may notify
the C rriers in writing not less than ten 10 days before increases are to be

come effective of its intention to suspend this Agreement insofar as such in

creases is or areconcerned and in such event theAgreement shall be suspended
as of the effective date of such increase or increases unless the Carriers shall

give written notice that such increase or increases have been rescinded and

cancelled
c In the event of any extraordinary conditions not enumerated in Article

15 a which conditions may unduly impede obstruct or delay the obligations
of the Carriers the Carriers may increase any rate or rates affected

thereby
in order to meet such conditions provided however that nothing in this article

shall be construed to limit theprovisions of Section 18 b of the Shipping Act
1916 in regard to the notice provisions of rate changes The Merchant may

not less than 10 days before increases are to beCome effective notify the

Carriers that this agreement shall be suspended insofar as the increases are

concerned as of theeffective date of the increases unless the Carriers shall give
notice that such increase or increases have been rescinded and cancelled

For and on behalf of the Members of

the Conference

By
Chairman or Secretarypro tern

List of Carriers

Merchant

Full Corporate Company or

Individual Name

By
Title

Address of Merchant
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FEDERAL 1ARITIME COMMISSION

DOCKET No 6636

ADMISSION WITHDRAWAL AND EXPULSION SELF POLICING REPORTS

SHIPPERS REQUESTS AND COMPLAINTS OUTWARD CONTINENTAL
NORTH PACIFIC FREIGHT CONFERENCE

DecidedMarch 23 1967

Agreement No 93 found not to comply with requirements of section 15 of the

Shipping Act 1916 and General Orders 7 9 and 14

Outward Continental North Pacific Freight Conference ordered to amend Agree

ment No 93 to comply with General Orders 7 9 and 14 and section 15 of

the Shipping Act 1916 otherwise the Commission will withdraw approval
of its basicconference agreement

General Orders 7 9 and 14 are reasonable and valid promulgations of ru es

pursuant to sections 15 and 43 of the Shipping Act 1916 and theCommission
is authorized to disapprove Agreement No 93 for noncompliance therewith

Leonard G James for Outward Continental North Pacific Freight
Conference respondent

Donald J Brunner and Richard S Harsh Hearing Counsel

REPORT

By THE COMMISSION John Harllee 0hairman Ashton C Barrett

Vice Ohairman James V Day and George H iIearn
Oommissioners

PROCEEDINGS

By order served June 6 1966 we directed the Outward Continental
North Pacific Freight Conference Conference and the member lilies

thereof to show cause why Agreement No 93 as amended should not

bedisapproved pursuant to section 15 of the Shipping Act 1916 Act

because of the Conference s failure to comply with the requirements of

that section and our General Orders 7 9 and 14 The Conference filed

its opening memorandum and Hearing Counsel replied vVe heai doral

argument
10 F M C 349
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FACTS

The Outward Continental North Pacific Freight Conference is an

association of common carriers by water serving the trade from

Scandinavian Baltic German Dutch Belgian and French Atlantic

ports to all Pacific Coast ports north of the United States 1exican

border and to the Hawaiian Islands with transshipment at Los

Angeles Harbor and or San Francisco The Conference operates pur
suant to its basic agreement No 93 which was originally npproved
under section 15 of the Act in 1927 Subsequent to this approval
section 15 of the Act was amended by Public Law 87 346

1 to ployide

that continued approval shall not be permitted for any conference

agreement
which fails to provide reasonable and equal terms and conditions for dmission

and readmission to conference membership of other qualified carriers in the

trade or fails to provide that any member may withdraw from membership upon

reasonable notice without penalty for such withdrawal

Public Law 87 346 further amended section 15 to provide that

The Commission shall disapprove any such agreement after notice and hearing
on a finding of inadequate policing of the obligations under it or of failure or re

fusal to adopt and maintain reasonable procedures for promptly and fairly hear

ing and considering shippers requests and complaints

The Commission s Genernl Orders 7 9 and 14 were subsequently
adopted to implement the above mentioned requirements of section 15 2

These General Orders contain rules and regulations which specifically
delineate minimum requirements imposed on a conference by theabove

quoted provisions of section 15 The rules were duly adopted by the

Commission pursuant to its rulemaking authority contained in section

43 of the Act 3 Each General Order allowed conferences subject to the

Commission s jurisdiction a fair amount of time to file any amendments

to their agreements or whatever was required by GeneraOrders 7 9

and 14

Respondent subsequently was advised by the Commission that its

agreement did not conform with the self policing and admission and

withdrawal requirements of General Orders 7 and 9

Respondent was advised by letter of April 29 1965 that its agree
ment was not in accord with the requirements of section 528 2 of

General Order 7 which provides that conference agreements between

III
II
I

1 87th Cong HR6775 Oct 3 HI 61

2 General OrfIcrs 7 9 and 14 pertain respecth ely to self policing admission and with

drawal reJuirements and shippers requests and complaint procedures
3 ection 43 was also enacted by Public Law 87 346 and reads as follows The Com

mission 8111111 make such rules and regulations as may be necessary to carry out the

provisions of the Act
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common carriers by water in the foreign commerce of the United
States whether or not previously approved shall contain a provision
describing the method or system used by the parties in policing their

obligations under the agreement including the procedure for handling
complaints and the functions and authority of every person having
responsibility for administering the system Respondent did not reply
to this notice or take any action on this matter

Respondent was twice reminded by letter November 24 1964 and

February 16 1965 that it had notsubmitted the required self policing
reports the first ofwhich wasdue in July 1964 Sec 528 3 No reports
werefiled in response to these letters

UpOll notification of the requirements ofGeneral Order 9 November
5 1964 respondent replied that it felt its agreement complied in all
respects Respondent was subsequently advised by letter of April 29
1965 of the specific areas in which it was believed its agreement did
not comply

a Just and reasonable cause is not adequate criteria for denial of
admission to membership Sec 523 2 c

b There is no provision for expulsion for failure to abide by all the terms
and conditions of the agreement Sec 523 2 h

c The agreement fails to provide that no expulsion shall become effective
until a detailed statement setting forth the reason or reasons therefor
has been furnished the expelled member and a copy of notification
submitted to the Commission Sec 523 2 i

No response was received to this notice and no action was taken
thereon by respondent

Respondent wasalso advised by letter ofJanuary 7 1966 that it had
not complied with the requirements of General Order 14 The require
ments with which respondent had not complied were specified

a The conference has not filed a statement with the Commission outlining
in detail procedures for the disposition of shippers requests and com

plaints as provided inSec 527 3
b The conference has not filed a report on or before October 31 1965

covering all shippers requests and complaints and the information
requested with respect thereto which were received during the pre

ceding calendar quarter or pending at the beginning of such calendar
quarter as provided in Sec 5274

c The conference has not advised us of the appointment of a resident

representative in the United States on or before September 9 1965 as

provided inSec 527 5

No response was received to this letter

The Commission thereupon on June 6 1966 issued to respondeJit an

order to show cause why Agreement No 93 as amended should not be

disapproved by the Commission pursuant to section 15 of the Act
10 F M C
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because of respondent s failure to comply with section 15 and because
of its failure to comply withGeneral Orders 7 9 and 14

DISCUSSION

Respondent in its memorandum of law states It may be as the

Commission alleges that they have not complied with General

Orders 7 9 and 14 Nevertheless respondent seeks to establish that we

Can not disapprove its conference agreement as a result of such failure

to comply Its argument onsists of the following five points which

wewill discuss in order

1 Section 15 does not give the Commission authority to disapprove
a conference agreement without a specific finding as a fact that the

agreement operates in one of the four ways set out in the section

2 The Commission s attempt to enforce its General Orders by threat

of disapproval of the conference agreement is an illegal sanction in

violation of section 9 of the Administrative Procedure Act APA

3 The Commission s show cause procedure precludes the admission

of any facts relating to the reasonableness of respondent s procedures
or operations in these three areas and accordingly no adverse con

elusion can be reached

4 General Orders 7 9 and 14 are invalid in any event and

unenforceable

5 General Orders 7 9 and 14 cannot be applied extraterritorially
Respondent cites Aktiebologet Svemka v F M O 351 F 2d 756

D C Cir 1965 and U S Atlantic and Gulf Australia New Zealand

Oonference v F M O 364 F 2d 696 D C Cir Nos 19637 19704

decided June 30 1966 as the basis for its contention that we cannot

disapprove its agreement without a specific finding as a fact that the

agreement operates in one of the four ways set out in section 15 4

The above cited cases however in no way concerned either the self

policing requirements conference admission requirements orshippers
reqlests and complaints procedures which are involved here In addi

tion tothe four general grounds for disapproval of a conference agree
ment which governed in the Svemka case section 15 specifically
provides for disapproval of conference agreement for failure of a

conference to maintain adequate policing reasonable procedures for

Section 15 reads inpertinent part
The Commission shall by order after notice and hearing disapprove cancel or

modify any agreement or any modification or cancellation thereof whether or not

previOUSly approved by it that it finds to be unjustly discrimina tory or unfair as

between carriers shippers exporters importers or perts or between ex porters from

the United States and their foreign competitors or to operate to the detriment of the
commeIce of the United States or to be contrary to the public interest or to be in

violation of this Act
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hearing shippers complaints and reasonable and equal provisions
governing conference membership 5 vYhen examining a conference

agreement wemust first determine if these three standards are met If

so we thenproceed to see if theeffect of the agreement will be such that

it as a fact operates in Qne ofthe four ways set out in that section

by Congress Svenslca 351 F 2d at 766 If however our first analysis
of the agreement shows that any or all of the three requirements of

policing admission procedures and shippers complaints are not met

disapproval is warranted on that basis alone and no further inquiry
as to general effect of the agreement is necessary

We reached the same conclusion in Admission to Oonference Mem

bership Pacific Ooast European Oonference 9 F M C 241 1966

and most emphatically stressed it later in our Denial of Petition for

for Rehearing in the same docket served March 22 1966 We stated

In our report and order on this proceeding we found that respondents agree

ment failed to meet the requirements of General Order No 9 Therefore since

General Order No 9 was as we took care to point out in explanation and

effectuation of the reasonable and equal provision of section 15 we found that

the agreement failed to meet the requirements of section 15 Nothing more was

required certainly not a further finding of detriment to commerce or one of the

other alternative grounds for disapproval of a conference agreement Section 15

could not be more specific when it states nor shall continued approval be per

mitted tor any agreement which fails to provide reasonable and equal

terms and conditions for admission and readmission to conference member

ship
6

Respondent also seeks to establish that the Commission s attempt to

enforce its general orders by threat of disapproval of the conference

agreement is an illegal sanction in violation of section 9 of the APA

Section 9 reads that no sanction shall be imposed or substantive
rule or order issued except as authorized by law Respondent
argues that we have no statutory penalty for enforcement of our gen

eral orders

In Admission to Oonference MembershipPacifio Ooast European
Oonference supra the respondent conference there argued that it was

unlawful to withdraw approval of theconference agreement for failure

to comply with General Order 9 We rejected that argument and

ordered the disapproval of the agreement upon the failure to amend

for noncompliance with the requirements of section 15 We further

held that inasmuch as General Order 9 is a valid promulgation of rules

interpreting and explaining the statutory terms contained in section

15 noncompliance with that General Order constitutes noncompliance

1 See p 850 supra for section 15 language
6Emphasis supplied
10 F M C
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with the statute and accordingly is a proper ground for disapproval of
a conference agreement

vVhat we said in Admission to Oonference Membership Paoifk
Ooast EU1opean Oonference supra about General Order 9 has equal
applicability to General Orders 7 and 14 These rules are also issued
to explain interpret and give substance to section 15

Failure to meet the minimum requirements of the rules results in
failure to abide by section 15 The sanction authorized for violation of

sectio15 is also applicable to a violation of the rules which are validly
issued pursuant to that section Accordingly disapproval of respond
ent s agreement for failure to comply with General Orders 7 9 and 14
will not result in a sanction unauthorized by lay

Respondent cites Unapproved Section 15 Agreel1wnts Gulf United

Kingdo1n Oonference 7 F l1 C 536 1963 for the proposition that
the Commission has previously stated that violation of a general
order is not the equivalent of violating section 15 We need only point
out that the general order involved in that case was not one issued to

explain interpret or implement section 15 It is not inconsistent to

say that violation of such a general order need not be a violation of
section 15 vVe are dealing here however with general orders adopted
to explain interpret and implement section 15 and violation thereof
results in violation of section 15

Respondent maintains that the show cause procedure has precluded
it from establishing any facts which might prove that its operations
in these three areas meet the requirements of the statute It is respond
ent s contention that although it does not comply with the general
orders it has nevertheless not operated in a manner inconsistent
with the statute Itmaintains that its policing has been adequate
that it has adopted reasonable and equal conditions for conference
admission and that its shippers complaint procedures have been
reasonable It claims to have been precluded from showing the same

however by the Commission s use of the show cause procedure which
forecloses a hearing on thesubject

Respondent s contention would be valid were we attempting to show
that its actual operations did not meet the statutory requirements
Such is not the purpose of this proceeding however As a result of the

promulgation ofGeneral Orders 7 9 and 14 conferences are obliged to
inform the Commission of the procedures they have adopted in the
areas of policing conference admission and shippers complaints
Conferences are also required to submit periodic reports on actions
taken by them pursuant to their established procedure Although we

realize that compliance with these general orders does not guarantee
10 F M C
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that a conference is operating in a fair manner consistent with the

statute it does nevertheless guarantee that each conference has estab

lisheda general framework under which the mandates of the statute

can be carried out We have determined that if a conference has not

satisfied us that ithas established such a suitable framework ithas not

taken the necessary first step toward assuring the protections outlined

in thestatute

Inview of thefact that we conclude that respondent has not properly
met this initial requirement there is no need to have a fullevidentiary

hearing to determine whether respondent s actual operations meet the

statutory requirement No genuine issue of fact is presented and

accordingly there is no need for an evidentiary hearing We recognized
this same point very recently in Docket No 66 52 In the matter of the

Modifieation of Agree1nent 57005 in which case we noted language
from Produoers Livestock Marketing Assoc v U 8 241 F 2d 192

10th Cir 1957 Aff d 346 U S 282 1958

the Supreme Court has defined full hearing as one in which ample
opportunity is afforded to all parties to make by evidence and argument a

showing fairly adequate to establish the propriety or impropriety from the

standpoint of justice and law of the step asked to be taken Vhere no genuine

or material issue of facts is presented the court or administrative body may pass

upon the issues of law aDter affording the parties the right of argument

Respondent was given an opportunity to submit affidavits of fact

memoranda of law and to present oral argument Nothing further is

required in this proceeding
Respondent has also challenged the validity of General Orders 7 9

and 14
There can be no dispute that the rules were issued pursuant to proper

procedure When the Commission proceeded to adopt its rules imple
menting the statutory requirements with respect to self policing
admission ofconference members and shippers complaints a separate
rulemaking proceeding was instituted for each of the three areas In

each instance lengthy proceedings were held with opportunity given to

interested parties to participate These proceedings resulted in the

adoption of General Orders 7 9 and 14

The gist of respondent s challenge to the validity of the rules is that

the Commission cannot by use of such a rule prescribe the system to be

used by a conference in fulfilling the statutory requirements in these

three areas Respondent feels that each conference should be allowed

to choose its own form ofmeeting the requirements and the Commission
should only be concerned with the fairness of actual operations under

whatever form of compliance is chosen

10 F M C
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An analysis or the three general orders will show that respondent s

rears on this matter are without basis inasmuch as the general orders

do not dictate any single rorm or compliance
General Order 7 pertains to self policing and requires that a pro

vision for self policing be contained in the Conference Agreement It

requires a provision describing the method or system used by the

parties in policing the obligations under the agreement a description
of the procedures ror handling complaints and a description or the

functions and authority or every person having responsibility for ad

ministering the system Conrerences are required to file reports twice

a year showing nature or complaints action taken notice or violations

round and penalties imposed General Order 7 in no way dictates what

method or system or self policing is to be used It merely requires a

description or the system and a minimum or reporting concerning the

operation or the system to aid the Commission in discharging its

responsibility to insure adequate policing
As we noted in the preratory language or General Order 7 in re

sponse to objections voiced to the possibility or requiring specific types
of provisions Nothing in the rules specifies the particular method or

procedure which must be used ror self policing 7

General Order 9 pertains to admission withdrawal and expulsion
provisions or conrerence agreements It requires that conrerence agree
ments contain provisions in substantially the form of the nine pro
visions enumerated therein These nine provisions contain standards

designed to guarantee that the essential elements or qualification ror

admission and sarety rrom expulsion are met Such provisions are

designed to prevent arbitrary conrerence action which would be possi
ble under respondent s suggested provisions which allow ror example
denial or admission for just and reasonable cause General Order 9

does not require that the enumerated provisions be incorporated ver

batim It does require however that all the protections contained

therein be present in some rorm in that which the conrerence adopts
Only irthese protections are included is it possible that the terms and

conditions ror admission etc or aparticular conrerence are reasonable

and equal within the meaning of section 15 These are the minimum

sareguards The mere statement or these procedures in the agreement
will not however guarantee reasonableness and equality or treatment

General Order 9 thererore also contains reporting requirement s as to

actions taken under the agreement to enable us to determine the extent

ofcompliance

I

r

1

7 See General 01 der 7 28 F R 9257 Aug 22 1 963
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In drafting this rule we were faced with objections on both ends

calling for either greater generality or more specificity in spelling out

the criteria for admission We stated in the final order

The rule as drafted is neither extremely general nor overly specific but rather

it attempts to strike a balance giving the conferences some discretion in sub

mitting for approval other conditions on admission to membershil
8

General Order 14 pertains to conference procedures for hearing and

considering shippers requests and complaints It requires that pro
cedures adopted by a conference be reasonable It defines shippers
requests and complaints It requires that conferences file with the

Commission a statement outlining in complete detail their procedures
for handling shippers requests and complaints Conferences must also

file a quarterly report describing all requests and complaints received

and the nature of action taken Conferences domiciled outside the

United States are required to designate a resident representative in

the United States with whom shippers situated in the United States

may lodge their requests and complaints General Order 14 does not

specifically dictate the type of procedures to h adopted It only
requires that the CommiSsion be informed of the type procedure used

The requirements of General Order 14 are designed to enable the

Commission to determine whether such procedures are reasonable as

required by the statute
As in General Orders 7 and 9 objection was made to adoption of

rigid requirements in formulating General Order 14 and once again
we noted that we werenot attempting to adopt any such rigid require
ments We said in the prefatory language to General Order 14

Because of the many ramifications which may arise in dealing with these

matters we agree that set and rigid procedures cannot be applied in all cases
1I

It is obvious from the preceding discussion of the three general
orders that respondent has completely distorted the picture when it

claimsthat these general orderslimit a conference to a single method of

compliance with thestatute
A further aspect of respondent s attack onthe validity of the general

orders is that conference compliance with the general orders is no

guarantee that the fairness required by the statute is being upheld
We are well aware that we have no guarantee that conferences which

inform us of their procedures and report on actions taken thereunder

have necessarily operated fairly Compliance with the general orders

does guarantee however that conferences have established a general
framework under which the mandates of the statute can be carried out

8 See General Order 9 29 F R 5797 May 1 1964

See General Order14 30 F R 7490 June 8 1965
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Also by use of the reporting requirements we can easier look at the

actual operations of a particular conference One of respondent s

objections here is that wecannot condemn its actions since wehave not

observed or have not taken evidence concerning respondent s actual

operation in these three areas Such however is not necessary since

respondent has not satisfied our initial requirements of reporting its
actions to us Once we receive such reports we can decide whether to

make further investigation to determine if a conference s operations
are proper

In Admission to Conference Membership Pacific Coast European
Conference supra we reviewed the history of the Commission s policy
toward conference admissions in view of the reasonable and equal
provisions of the statute and concluded that General Order 9 is in

complete harmony with section 15 merely seeks to realize the Con

gressional intent behind that section and is necessary to carry out the

provisions of the Shipping Act The same is true of General Orders 7

and 14

Respondent has expounded at length on the proposition that we can

not enforce our general orders abroad In so doing respondent attacks

our decision in Docket No 916 Investigation of WINAC decided

August 22 1966 10 in which we determined the provisions of the Act

extend to conduct abroad performed by persons engaged in the foreign
commerce of the United States Respondent cites several cases which

it says are contra our decision in Docket No 916 and which should pre
clude us from attempting to enforce these general orders against
respondent

Among the cases cited by respondent are Empresa H ondurena De

Vapores v McLeod 300 F 2d 222 2d Cir 1962 372 U S 10 and

Lauritzen v Larsen 345 U S 571 1953 These two cases however

involved a question of whether a statute of the United States may be

applied to regulate the internal activities of a foreign nation In

neither instance would the activities sought to be regulated have

affected U S interests Or U S commerce The U S district court of

New York recognized this distinction in Vs v Anchor Line Ltd 232

F Supp 379 1964 at p 384

Respondent however would have us believe that our attempts to

enforce these general orders upon it is an attempt to regulate activities

which have no effect on our foreign commerce or on U S interests

This simply is not true

Respondent does not deny that it serves the foreign commerceof the

United States Respondent has operated under an approved basic con

10 F M C
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ference agreement since 1927 The mere fact that its conference agree
ment is subject to our jurisdiction should preclude it from questioning
the applicability of these general orders to its activities These general
orders are designed to assist this Commission in carrying out its

statutory duty to insure that thebasic protections sought to be achieved

by requiring section 15 approval are retained We cannot see how the
activities of a conference serving the U S foreign commerce can have

no effect on U S shippers or U S carriers which might seek to join the
conference

On the basis of the foregoing and after analysis of respondent s

agreements we find and conclude that respondent has failed on the

specific respects enumerated above to meet the requirements of Gen
eral Orders 7 9 and 14 and further that respondent has failed to show

why Agreement No 93 as amended should not be disapproved An

appropriateorder will beentered

10 F M C
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ORDER

This proceeding having been initiated by an Order to Show Cause
issued by the Federall1aritime Commission upon its own motion and
the Commission having fully considered the matter and having this

day made and entered of record a Report containing its findings and

conclusions which Report is hereby referred to and made a part
hereof

It is ordered That pursuant to section 15 of the Shipping Act 1916

Agreement No 93 be disapproved effective 60 days from the date of
this Order unless within that time the Outward Continental North
Pacific Freight Conference and its member lines shall have

a amended the conference agreement to comply with the require
ments ofsection 15 of the Shipping Act 1916 and the requirements of
the Commission s General Order 7 by inserting a provision describing
the method or system used by the parties in policing their obligations
under the agreement including the procedure for handling complaints
and the functions and authority ofevery person having responsibility
for administering the system

b submitted to this Commission a report satisfying the require
ments of Section 528 3 of General Order 7 covering the period from

January 1 1964 to January 1 1967

It is further ordered That pursuant to section 15 of the Shipping
Act 1916 Agreement No 93 be disapproved effective 60 days from
the date of this Order unless within that time the Outward Conti
nental North Pacific Freight Conference and its member lines shall
have amended the conference agreement to comply with the require
ments of section 15 of the Shipping Act 1916 and the requirements
of the Commission s General Order 9 in the following respects

a by deleting the phrase just and reasonable cause from Article

3 and substituting the phrase to carriers meeting the above require
ments therefor Sec 523 2 c

r

b to provide that no party may be expelled against its will except
for failure to maintain a common carrier service between the ports
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within the scope of the agreement or for failure to abide by all the

terms and conditions of the agreement Sec 523 2 h

c to provide for furnishing a detailed statement of the reasons

for expulsion to theparty expelled Sec 523 2 i
It is further ordered That pursuant to section 15 of the Shipping

Act 1916 Agreement No 93 be disapproved effective 60 days from the

date of this Order unless within that time the Outward Continental
North Pacific Freight Conference and its member lines shall have

complied with the requirements of section 15 of the Shipping Act 1916

and the requirements of the Commission s General Order 14 in the

following respects
a by filing a statement with the Commission outlining in detail

procedures for the disposition of shippers request and complaints as

provided in Sec 527 3

b by publishing in the tariff full instructions as to where and by
what method shippers may file their requests and complaints as pro
vided in Sec 527 6

c by designating a resident representative in the United States
with whom shippers situated in the United States may lodge their

requests and complaints as required by Sec 527 5

d by submitting to this Commission a report satisfying the re

quirements of Sec 527 4of General Order 14 covering the period from

July 1 1965 to January 1 1967

By the Commission
Signed THOMAS LISI

Secretary
10 F M C



FEDERAL MARITIME COl1MISSION

DOCKET No 6616

PORTALATIN VELAZQUEZ MALDONADO ET AL

V

SEA LAND SERVICE INC ET AL

Truckers performing the pickup and delivery portion of a door t door contract

of ocean transportation on bebalf of a common carrier by water found not

sUbject to tbe Sbipping Act 1916

Complainants baving failed to establisb tbat a respondent bas violated any pro

vision of tbe Shipping Act 1916 found not entitled to reparation
Complaint dismissed

Samuel M Oole and John Glynn for complainants
Warren Price Jr and Hugh Ii Shull for respondent Sea Land

Service Inc

H rbert Burstein for respondent truckers

Donald J Bi Ulnner and Thomas Ohristensen IIearing Counsel

REPORT

By THE COMMISSION JOM HarIlee Ohairman Ashton C Barrett

Vice Ohairman James V Day Oommissioner

This proceeding is before us on exceptions of Hearing COilllsel

to the initial decision of Examiner Herbert K Greer Hearing Coun
sels exceptions merely constitute a reargument of the same issues aIle

gations and contentions considered by the Examiner in his initial

decision Hearing Counsel cite one additional case not mentioned in

their prior briefs Tariffs Embracing Motor Ti UCk or Wagon Transfer
Service 91 LC C 539 1924 but this case does not support the con

clusion that the trucker complainants and respondents in this proceed
ing are other persons subject to the Shipping Act 19 16 any more

than the cases previously cited to the Examiner to support this conclu

sion and rejected by him

After a careful review and consideration of the record in this pro

ceeding we conclude that the Examiner s disposition of the issues

i NoteJThis decision became the decision of the Commission on Apr 3 1967

10 F lC
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herein was well fmmded and proper Accordingly we hereqy ad pt
the Examin r s decision which is set forth below

INITIAL DECISION OF HERBERI IC GREER PRESIDING EXA tINER
1

Complainants 2
are Puerto Rican truckersrengaged in the busine3q of

hauling goods between ocean terminals and inland points They ek

reparation in the amount of 900 000 00 from four trucking corpora
1 ions operating in competitions with them and frOln Sea Land Service
Inc a common carrier by water The claim for reparation is found d

on alleged violations of sections 14 15 16 17 and IS of the Shipping
Act 1916 Complainants further ask for the issuance of an order re

quiring respondents to cease and desist from continuing viplations of

the Act and for such further relief as may appear proper

THE FACTS

1 Respondent Sea Land Service Inc Sea Land is a common car

rier by water and in 1958 began providing service between U S ports
and ports in the Commonwealth of Puerto Rico At all material times

this respondent offered a door to door service which included ocean

transportation and the pickup and delivery of cargo to and from its

terminals and shippei s and consignees places of business It also
offered a port to port service under which the shipper or consignee
picked up or delivered its own gFds at Sea Land s terminals

2 Respondents Valencia Service Co Inc Valencia Baxt Express
Inc 1aritime Trucking Co Inc and Francisco Vega Otero Inc

herein collectively referred to as respondent truckers or Big Four

operate a trucking business in the Commonwealth ofPuerto Rico and

engage in hauling goods between Sea Land s terminals and inland
points

3 Truckers operating commercially within the Commonwealth are

subject to regulation by the Public Service Commission of Puerto
Rico 3

4 From 1958 to June 1962 Sea Land carried out the Puerto Rican

portion of its pickup and delivery service under individual agree
ments with Puerto Rican truckers including but not limited to com

plainants and respondent truckers Three pickup and delivery zones

were established with different rates for each zone

1 This decision was adopted by the Commission on Apr 13 1967
2 portalatin Velazquez Maldonado Ramon Gonzalez Diaz Santos Soto Rivera Ismael

Almodovar Angel L Rios Torbec Trucking Inc Metropolitan Confidential Corporation
Justo Torres Gutierrez Carlos Crespo Carlos Lopez Ramon Narvaez Adolfo Villalobos

3 The record does not disclose whether the Public Service Commission acted on the
rates agreed upon between the truckers and Sea Land for performance of a pIckup and
delivery service However the truckers were licensed to operate by that Commission

10 F M C
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5 During April of 1962 a new manager took over Sea Land s

Puerto Rican operation He met with a delegation of truckers to assist

them in the formation of an association which would be operated and
controlled by the truckers and have for its purpose the establishment

of a common understanding and cooperative working agreement Sub

sequently the United Freight Haulers Association Inc the associa

tion was formed Complainants and respondent truckers were

together with other truckers members of the association
6 On October 16 1962 the association entered into a so called

Trailer Interchange Agreement with Sea Land which was designed
to govern the relations between individual members of the association
and Sea Land with respect to the pickup and delivery service inciden

tal to Sea Land s door to door full trailerload contracts of transpor
tation Eight pickup and delivery zones were established in lieu of

the existing three zones it being agreed that truckers would be com

pensated at the same rate Sea Land charged shippers or consignees
which rate was set forth in the tariff filed by Sea Land with the Fed

eral Maritime Commission These zones and the rates applicable to

each zone were established by Sea Land after negotiations with asso

ciation members and the Puerto Rican Port Authority and werebased

on distance condition of the roads traffic congestion and truckers

maximum costs Under the terms of the agreement the trucker pro
vides the tractor and Sea Land leases to him an individual trailer

sometimes referred to as a van the lease to be effective during the

time the trailer is away from Sea Land s premises The trucker lessee

among other things agrees to retain possession of the trailer to

promptly make delivery to a shipper or consignee and return to Sea

Land s terminal The lessee assumes complete control and supervision
of the trailer during the lease period and the lessor relinquishes any

right to control the work of any lessee employee or agent operating or

using the trailer or in possession of it the agreement providing that

such persons are not the agent or employee of the lessor for any pur

pose whatsoeverThe trucker lessee agrees tohold the lessor harmless

for damage to the Sea Land trailer from all liability for damages to

persons or property arising out of the operation to assume all legal
responsibility for cargo loss or damage and to maintain insurance

covering the cargo all owned hired and nonowned vehicles involved

personal orproperty damage to third persons Sea Land is to be named

in the policies as an additional insured

7 Subsequent to its execution the agreement was modified to re

lieve association meinbers from responsibility for damage to cargo

in excess of the limits described in the insurance policies to obligate
10 F M C
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Sea Land not to sign agreements with nonmembers except when

shippers or consignees transported trailers with their own equipmeIlt
and provided the same insurance coverage required of association
members and obligating individual association members to be p r

son ally responsible for full compliance with the agreement An addi

tional modification provided that the insurance requirements would

be satisfied by Sea Land under policies held by McLean Industries
Inc in consideration of a premium which shall charged at a com

bined rate of 3 percent that will be applied against the cost of hire

for all operators hauling Sea Land container and ch ssis units This

latter modification followed Sea Land s offer to help truckers in ob

taining better insurance coverage at less cost

8 Individual association members may solicit shippers and con

signees in Puerto Rico to obtain the privilege of hauling their ship
ments to and from Sea Land s terminal In connection with this full

trailerload door to door service Sea Land honors a request from the

shipper or consignee to permit a designated trucker to pe form the

pickup or delivery service There are shipments as to which the ship
per or consignee has not designated a trucker herein referred to as

unassigned or unrouted shipments Originally Sea Land agreed to

rotate such shipments among association members but this arrange
ment did not materialize

9 Sea Land was experiencing difficulty in connection with the pick
up and delivery of less than trailerload LTL cargo The agreement
between Sea Land nd the association did not cover such cargo and

individual members would accept for hauling only such LTL cargo
as they elected to carry Many association members did not own the

type of equipment designed to handle LTL cargo and did not desire
to purchase additional equipment in view of a possible loss which

might develop because of the high cost involved in hauling Ln

cargo To solve this problem Sea Land approached the association to

determine which members would be willing to make available equip
ment for handling LTL cargo in return for the privilege of hauling
unassigned or unrouted full trailerload cargo Only respondent t ck

ers the Big Four accepted and thereafter Sea Land gave them the

privilege of hauling full trailerloads except for those trailers as to

which a shipper or consignee had stated a preference for another

trucker When the volume of full trailerload cargo exceeded the ability
of the Big Four to handle Sea Land would designate an9ther Btssocia
tion member as the hauler

10 Sea Land will enter into a Trailer Inte ange Agr ment w th

any Pu r o Rican truck r provided h has a liqeDSe to p rate rom

10 F M Q
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the Public Service Commission presents evidence of proper insurance
coverage a d has custolners specifying the use of his services Pres

ently approximately qne hundred tr1lckers have signed agreements
with Sea Land See finding No 16 as to complainant Villalobos

11 Any trucker may bring his equipment to Sea Land s terminal
to pick up or drop a trailer he ha been selected to transport At other
times truckers are required to keep their tractors outside the terminal
because of space limitations Truckers handling LTL cargo are per
mitted to keep equipment involved in such transport inside the termi
nal area for convenience in loading and for the protection of the

cargo The Big Four are accorded telephone office and yard privileges
not available to other truckers

12 Truckers do not own or control facilities located on Sea Land s

elminal They enter the terminal with their tractors to pick up or de
liver Sea Land trailers Inconnection with the handling ofLTL cargo
they furnish the trucks necessary to haul the cargo and the labor to
load or unload their trucks The cargo is either delivery service cargo
which it is Sea Land s responsibility to deliver to a consignee s prem
ises or pick up at a shipper s premises or nondelivery cargo as to
which the shipper or consignee has the responsibility to pick up or

deliver
13 The arrangement between Sea Land and the association re

In ined in effect for approximately 2 years Complainant Maldonado
sometimes referred to on the record as Velazquez became president

of the association He and other association members met with Sea
Land representatives for the purpose of discussing changes in their

agreement to include increased rates and a different method of dis

tributing among truckers the privilege of hauling unassigned or un

routed cargo Sea Land refused to modify the existing arrangements
and advised association members to take or leave the existing
contract

14 By letter dated June 2 1964 and signed by complainant
Maldonado as president of the association Sea Land was advised that
the agreement would be cancelled effective midnight June 12 1964
Sea Land then reverted to the system used between 1958 and October
1962 and entered into Trailer Interchange OTeements with individ
ual truckers

15 On June 13 1964 association members formed a picket line at
Sea Land s terminal A truck driven by an employee of respondent
Valencia Baxt attempted to run down Maldonado who was in the

picket line and forced him to seek safety by getting out of the street
After several of such occurrences Maldonado went to his home and re

10 F M o
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turned armed He recognized the driver of the truck fired at him

missed but the bullet struck a Sea Land employee Maldonado was

tried for the offense and convicted He did not apply to Sea Land for

an individual Trailer Interchange Agreement and has been unable to

transport Sea Land trailers for that reason Maldonado has lost his

equipment and no longer operates as a trucker
16 Complainant Villalobos executed an individual agreement with

Sea Land on June 13 1964 and continued to haul trailers destined for

his customer Pueblo Supermarket Subsequently a strike by the Team

sters Union involved a picket line at Sea Land s terminal and Villa

lobos could not get into the terminal to receive trailers containing
Pueblo Supermarket cargo A Sea Land employee dispatc4ed a trailer

to Pueblo Supermarket by another trucker and Villalohos complained
A fight ensued and the Sea Land employee was severely beaten

Villalobos was convicted of simple assault One week after the alter
cation Villalobos presented himself at the Sea Land terminal to pick
up a trailer destined for one of his customers not Pueblo Super
market After an argument which involved calling the police Sea
Land gave Villalobos a letter terminating his contract with them and

they have not permitted him to enter the terminal from that time

on His business has substantially decreased

11 At all material times complainant Ramon Gonzales Dia has

hauled Sea Land trailers under a Trailer Interchange Agreement as

an individual or as an association member He has been charged and

has paid 3 percent of the revenue received for hauling a trailer as

insurance premium and has been required to pay for damage to a Sea
Land trailer He has at times been delayed at least an hour in picking
up a trailer because other trailers in the line ahead of him were being
subjected to inspection by Sea Land personnel to determine whether

they were in condition to bemoved

18 Sea Land Sales of Puerto Rico is a sales agency owned by
Alfonso Valencia who owns part interest in respondents Valencia

Service Co Inc and Valencia Baxt Express Inc Sea Land does not

own or control the sales agency but pays the agency a fee on business

produced
19 Sea Land does not retain any portion of the 3 percent insurance

charge paid by truckers but passes the entire amount on to the in

surance carrier No charge is made by Sea Land for administrative
service involved in handling the insurance

10 F M C
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DISCUSSION IThe primary issue is the Commission s jurisdiction over the re

spondent truckers Sea Land is a common carrier by water and does not

contest the Commission s jurisdiction 4 Respondent truckers are not

common carriers by water They do not carry on the business of for

warding nor do they furnish wharfage dock or warehouse facilities

If jurisdiction attaches they must be found to be other persons who

furnish other terminal facilities in connection with a common carrier

by water 6

Complainants take the position that respondent truckers furnish

terminal facilities in connection with a common carrier by water

because their work was totally intertwined with the shipping opera

tion in the light of the door to door service offered by Sea Land and

that the service involved asingle inseparable transaction conducted

maintained and exclusively controlled through Sea Land and its

agents
Hearing Counsel argue that all truckers involved both complain

ants and respondents furnish labor and equipment in the performance
of the pickup and delivery service which regardless of their con

tractual relationship with the ocean carrier amounts to the perform
ance of a link in the interstate commerce intended to be covered by
the Shipping Act They cite U S v American Union Transport 327

U S 437 1946 to support the position that if the Commission is to

effectively regulate water carriers it must have supervision of aU

incidental facilities connected with the main carriers They argue that

a pickup and delivery service has been held to be a terminal facility
incidental to ocean commerce by the courts and the Commission and

cite American Trucking Association v U S 17 F 2d 655 1963 Oer

tain Tariff Practices of Sea Land Service Inc 7 F M C 504 1963

Pickup and Delivery Service in Official Territory 218 IC C 441

1936 and Status of Oarloaders and Unloaders 2 U S MC 761

1946

Respondent truckers contend that they do not as principals furnish

any service whatsoever and that in their capacity as Sea Land agents
they are exempt from this CommIssion s jurisdiction in accordance

II

6Th controversy between the parties hereto was Originally submitted to the U S

District Court for the District of Puerto Rico The court granted respondents motion to

dismiss on the ground that primary jurisdiction waswith the Federal Maritime Commission
a Section 1 of the Shipping Act 1916 in pertinent part provides

The term other person subject to this act means any person not included in

the term common carrier by water carrying on the business of forwarding or

furnishing wharfage dock warehouse orother terminal facilities in connection with

a c mmon carrier by water

10 F M O
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with the decision in Matson Navigation Oo Oontainer Freight
Tariffs 7 F M C 480 1963 Complainants also rely on this decision

but take a diverse view as to its meaning and effect
The Matson decision does not support complainants position that

truckers performing a pickup and delivery service on behalf of or
under contract with a common carrier by water become subject to the

provisions of the Shipping Act The Commission did not assume juris
diction over the land carriersbut made clear that its regulatory author

ity attached only to thewater carrier stating
The service is offered by Matson inits capacity as a common carrier by water

and it is inthis capacity that Matson is subject to the regulatory jurisdiction of

the CommIssion

Further

We aremerely subjecting to regulation a service authorized by theprovisions of

the Shipping Act offered by a common carrier subject to that act Ifa portion of
that service is conducted by a carrier subject to another agency s regulation and

the carrier performs that service in violation of the laws adminiStered by that

agency that is a matter for the agency concerned Practical difficuLties may arise

but jurisdictional conflictsshould not

Moreover the Commission did not attempt to regulate therates agreed
upon between the ocean carrier and the land carrier for performance
ofthe pickup and delivery service stating

Once the charge of the motor carrier to Matson becomes fixed it is like any

other fixed cost of a water carrier and is to be considered as such in determining
the reasonableness of the rate which that water carrier charged the shipping

public

Hearing Counsel do not consider the Matson decision as applicable to

the situation here because the truckers performing the pickup and

delivery service for Matson were subject to the regulatory authority of

the Interstate Commerce Commission 100 and this Commission is

precluded by section 33 of the Shipping Act from exercising any con

current jurisdiction over ICe regulated carriers but that in this pro

ceeding the truckers are subject to regulation by the Public Service
Commission of Puerto Rico an agency not specifically excluded from

this Commission s jurisdiction by statute They reason that if as they
contend the truckers furnish other terminal facilities and are for

that reason subject to the provisions of the Shipping Act this Com
mission s jurisdiction is not diminished because of the Public Service
Commission s concurrent jurisdiction

Quoted above is the Commission s comment in the Matson decision
that in connection with a pickup and delivery service performed by
truckers subject to another agency s regulatory authority Practical

difficulties may arise but jurisdietional conflicts should not The
10 F M C
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matter of concurrent or conflicting jurisdiction is not deemed decisive

of the issue here presented In any event the issue would not arise

unless it was determined that the truckers are subject to this Conunis

S Ol1 s jurisdiction because they furnish terminal facilities as that term

isused in the act

The truckers involved in this proceeding enter the ocean terminal for

the purpose of picking up or delivering cargo which they transport
between the terminal and a shipper s or consignee s place of business

They do not furnish labor or equipment to transfer the cargo from one

place on the terminal to another place thereon as in 0arloaders and

Unloaders supra They do not furnish labor or equipment to load or

unload a vessel as did the contractor in Philippine lI ercMnts Steam

ship 00 v Oargill Inc FMC Docket 996 9 FM C 155 In those

two proceedings the contractor s service wasperformed entirely within

the terminal area and was a function necessary to the terminals opera
tion Here the truckers do no more than any other person who brings
cargo to an ocean terminal or comes to the terminal to take delivery
of an ocean shipment Sea Land unloads the vessels It places inbound

cargo on the terminal and it is from thisplace of rest that truckers

pick up a trailer or LTL cargo and transport it inland Outbound

cargo is brought to the terminal from inland origins placed on the

terminal and from this place of rest Sea Land takes over to load the

full trailer on a vessel or to stow LTL cargo in trailers for subsequent
loading on a vessel Equipment furnished by the truckers is limited to

tractors for hauling Sea Land trailers or trucks for hauling LTL

cargo The truckers do not furnish labor for loading or unloading full

trailerload cargo although ithey do load and llilload LTL cargo at a

placeof rest on theterminal

The term other terminal facilities is not defined by statute In

Status of Oarloaders and Unloaders sUPra the Commission adopted
the definition of terminal facilities as All those arrangements
mechanical and engineering which make easier transfer of passengers

and goods at either end of a stage of transportation service A com

mon carrier by water has only the dbligation to provide a reasonably
available place for the receipt and delivery of property and has no

obligation to deliver the cargo to its ultimate destination American

President Lines Ltd v Federal MaritifneBoard 317 F 2d 887 1962

Thus the transportation service offered by a water carrier when

viewed as an obligation which attaches to common carriage begins or

ends at the place provided on a terminal for the receipt or delivery of

property The Commission and the courts have recognized that a

common carrier by water may by contract extend its obligation to a
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shipper to include a pickup and delivery service The fact that an ocean

carrier employs a land carrier to perform this contractual obligati n

does not place such land carrier in the position of performing an

obligation imposed by statute on a common carrier by water

A person by virtue of a contract with a water carrier or terminal

operator may become subject to the Commission s jurisdiction pro
vided the contract involves an activity covered by the act But enter

ing an ocean terminal for the sole pnrpose ofpicking up or delivering
cargo does not amount to the furnishing of a terminal facility within

the purview of section 1 of the Shipping Act The cases cited to sup

port the principle that a picktlp and delivery service is a terminal

facility involve the question of a Federal agency s regulatory author

ity over the activity of a carrier otherwise subject to its jurisdiction
The Federal agency regulates the carrier s service to the public includ

ing its activities incidental to the common carriage of goods But no

authority is found to support the proposition that a contractor who

carries out a pickup and delivery service independently or on behalf

of an ocean carrier is subjected to the Commission s jurisdiction
Alleged Violations of the ShippingAct

Section 22 of the act provides that reparation may be awarded for

injury caused by persons subject to the act and as respondent truckers

are not within that category the right to reparation would depend on

proof ofa violation of the act by respondent Sea Land

Complainants brief furnishes but little guidance in relation to the

evidence they adduced and their allegations that sections 14 15 16 17

and 18 of the Shipping Act 1916 have been violated Counsels pre

liminary statement at the hearing indicated an intent to prove that the

rates applied to the pickup and delivery service were less than properly
applicable that Sea Land required a rebate from the truckers for in

surance tires repairs and demurrage which although counsel did not

so specifically state might amount to Sea Land receiving more from

the shippers than the applicable rate that undue and unreasonable

reference was given to certain persons by Sea Land in connection

with the pickup and delivery service particularly respondent truckers

to whom Sea Land paid a higher rate than to other truckers and that

the pickup and delivery zones established by Sea Land and the rates

charged were improper
Hearing Counsel find no violations of the act except that all parties

failed to file their interchange agreement as required by section 15 of

the act Inasmuch as the truckers have been found to be persons not

subject to the act and as the statute requires only the filing of agree

to F M C
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ments between persons subject to the act that issue has been disposed
of aJbove

Section 14 of the act prohibits deferred rebates to any shipper and

complainants presented no evidence whatsoever to establish that any
shipper received a rebate from Sea Land much less the particular
kind of rebate to which this section relates

Section 16 First makes it unlawful to give any undue or unreason

able preference or advantage to any particular person locality or

description of traffic in any respect whatsoever The only evidence
which might relate to preference or advantage is that Sea Land as

signed a greater portion of the cargo involved in its door to door serv

ice to the so called Big Four than to other truckers Even if section 16
could be extended to include a requirement that an ocean carrier must

equally distribute the hauling of its cargo between inland truckers

which certainly the provision does not require any preference shown

was neither undue nor unreasonable Under the circumstances shown

on the record it was reasonable for Sea Land to agree with truckers
that in return for accepting LTL cargo which required the purchase
of additional equipment and was at best a marginal operation from

a financial viewpoint those truckers would be permitted to carry so

called unassigned or unrouted cargo

Complainants evidence does not even remotely relate to any charge
rate or fare which is unjustly discriminatory between shippers or port
or unjustly prejudicial to exporters of the United States as compared
with their foreign competitors The allegation that pickup and delivery
zones and rates therefor were improper or unlawful is not borne out by
the evidence Sea Land established the zones and rates after consulta

tion with PuertO Rican Port Authority representatives and certain

truckers The zones and rates were based on maximum trucker costs

distance road conditions and traffic congestion within the various

areas No violation of section 17 has been shown iri the absence of

proof of unjust or unreasonable practices in connection with receiving
or delivery of property

Section 18 requires reasonable rates just and reasonable regulations
and practices in all matters relating to or connected with the receiving
handling tr nsporting storing or delivery ofproperty The zones and

rates in connection with the receipt and delivery of cargo were not

shown to be other than just and reasonable

Complainants evidence that Sea Land required a 3 percent deduc

tion from the rate established for pickup and delivery service does not
establish that Sea Land received more than the tariff rate required
to be paid by shippers or consignees The recordclearly establishes that
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this insurance premiurn was passed on by Sea Land to an insurance
agent and that instead ofprofiting thereby Sea Land assumed the cost

of administering the insurance program for thebenefit of the truckers

Complainants have failed to substantiate their allegations that re

spondents have violated the provisions of theShipping Act as set forth
in the cortiplaint

ULTIMATE CoNCLUSIONS

1 Truckers performing the pickup and delivery portion of an ocean

carrier s door to door contract of carriage with shippers the services

of the tru kers being limited to eIltering an ocean terminal for thepur
pose of pIcking up or delivering cargo and transporting the cargo
between a place of rest on the terminal and shipper s or consignee s

inland establishment do not furnish terminal facilities in connection

with a common carrier by water within the purview of section 1 of the

Shipping Act 1916

2 In the absence ofproof to support the allegations of the complaint
that a person subject to the act has violated a provision of the Ship
ping Act 1916 complainants are not entitled to reparation

The complaint is dismissed

Signed HERBERT K GREER
Presiding Ewaminer

COMMISSIONER HEARN dissenting
Idisagree with the opinion of the majority in its discussion of the

Federal Maritime Commission s jurisdiction over the truckers and the

conclusions following therefrom

There is today a tremendous amount of discussion in the shipping
and transportation industries about the revolutionary changes arising
from increased usage of containerization There can be little doubt that

containerization offers substantial benefits to the transportation indus

try and the general business community Neither can it be doubted that

containerization requires significant revision of traditional transporta
tion concepts to meet the requirements of effective movement of con

tainerized cargo It is therefore essential that we do not seek to per

petuate old strictures intended to meet the needs and problems ofcargo
movement of yesteryear
Ifind the reasoning of the majority shortsighted in respect to the

Commission s jurisdiction over the Puerto Rican truckers The facts

and circumstances of this case are sufficiently set forth in the Presiding
Examiner s Initial Decision and Ishall therefore proceed to the

discussion

Itake issue first of all with the Examiner s reading of the decision
i Matson Navigation Oo Oo taine1 F1eight TaTi fs 7 F M C 480
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1963 The Examiner states that the Mat80n case does not stand for
the propOsition that truckers performing a pickup and delivery service
are subject to the ShippingAct of 1916 That decision neither however

supports the position of the Examine and the Respondent truckers

i e that such truckers are not subject to the act In this regard the de
cision stands solely for the proposition that the Commission is merely
subjecting to regulation a service authorized by the provisions of the

Shipping Act offered by a common carrier subject to that act 7 F M C
480 491

More specHically the Commission said in the Matson decision that
the motor carriers did not by their actions rernove themselves from
the jurisdiction of the Interstate Commerce Commission 7 F M C
480 491 Emphasis supplied Section 38 of the Shipping Act pro
hibits usurpation or concurl ence of jurisdiction by the Federal Mari

time Commission of matters within the jurisdiction of the Interstate

Commerce Commission It does not follow however that the Commis

sion would not have been prepared in Alatson to extend its jurisdiction
over the truckers were it not for the limitations of section 33 and

should be similarly prepared here since the Interstate Commerce Com
mission admittedly has no jurisdiction over the truckers herein

In fact the Matson decision states that p ractical difHculties and

problems may arise but jurisdictional conflicts should not 7 F M C
480 492 The Commission was apparently anxious to avnid O preycnt

reg latory inconsistencies but was unable to do so by law No such

jurisdictional restriction is present here Although the Public Service
Commission of Puerto Rico has jurisdiction over the truckers there

is no legal restriction to the concurrent jurisdiction of the Federal

Maritime Commission It is not at all clear as stated by respondent
truckers that the Commission may not pre empt the jurisdiction of

the Public Service Commission ofPuerto Rico Brief p 7 1oreover

there is reason to favor extension ofthe Federal Maritime Commission s

jurisdiction
Pickup and delivery services which are presently beyond the reach

of any Federal agency are not limited to Puerto R co and it cannot

be disputed that uniformity of regulatory control over such services

especially when involving federally regulated carriers is desirable

Even were this not so it should not be left open to such agencies as

the Public Service Commission to create hindrances to the movement

of cargo by carriers regulated by the Federal Maritime Commission

Interstate Commerce Commission etc Containerization and Inter

modal movements should not be handicapped by outmoded unrealistic

and or inapplicable regulatory schemes
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I also take issue with the argument of the Examiner that the

truckers are not other persons within the meaning of the Shipping
Act The Examiner acknowledges that pickup and delivery services

are terminal services but concludes that the truckers performing the

services are not subject to Federal Maritime Commission jurisdiction
absent authority to the contrary Admittedly there is no administra

tive or judicial decision which holds such truckers to be subject to the

act but neither is there any decision that holds them not to be so

subject The Examiner s reasoning in support of his conclusion serves

to require the opposite conclusion as well As the Examiner states

prior cases have not presented the question of the Commission s juris
diction over truckers furnishing pickup and delivery services Initial

Decision p 12 Those cases dealt solely with the lawfulness of tariffs

and other issues

This is a case of first impression As such it should not be decided

on the basis of principles formulated without consideration ofpresent
conditions The law is not static As circumst ances change so must the

la Yo Technological advances in the transportation of cargo should not

outstrip advances in regulatory practices
The Examiner s statement that a common carrier by water has no

obligation to deliver the cargo to its ultimate destination Initial

Decision pp 11 12 exemplifies the parochial nature of the decision

The phrase or other terminal facilities in section 1 of the Shipping
Act should not be limited by the preceding words wharfage dock

warehouse Such limitation attributes to the wording a redun

dancy which the act cannot have been intended to convey A more

realistic reading of the words is that other terminal facilities include

not only those related to wharfage dock and warehouse facilities

but also such others as may become current in the development of

water transportation
I admonish the Commission not to lose sight of its purposes to

meet the requirements of the commerce of the United States with its

territories and possessions and with foreign countries Pre

amble ShippingAct 1916 In conclusion Icannot overemphasize the

need for progress in regulatory thinking to keep pace with progress

in cargo transportation
Signed THo rAs LISI

8ecreta1Y
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Sea Land because its Jacksonville operation is profitable and its continued op

eration is not threatened has shown no competitive necessity foreliminating
TMT s differential Since rate parity would probably drive TMT out of the

trade rMT may m inits differential
Sea Land ha nQt justifiecl its propo ed differentially lower rates between Jack

sonville and Puerto Rico as compared with its rates between other Atlantic

ports and Puerto Rico by sufficient proof of advantages in cost of operation
value fservice to shippers or other transportatin conditions warranting
such reduction

As Sea Land s lower rate on scrap metal from Puerto Rico to Jacksonville was

not suspended Sea Lend did not have the burden of proving its lawfulness

and in the absence of evidence to support a finding that the rate is unlawful

it is lawful

Warren Price Jr H1gh H Shull Jr apd J Scot Provan for re

spondent Sea Land Service Inc

Homer S Oarpenter John O Bradley and Edward T Oornell for

respondent TMT Trailer Ferry Inc C Gordon Anderson trustee

SiWrwy Goldstein General Counsel F A Mulhern attorney Arthwr

L Winn Jr Samuel H Moerman J Raymond Olark and James M

Henderson for intervener Port of New York Authority
John Rigby for intervener Commonwealth of Puerto Rico
Donald J Brunner and Thomas Ohristensen Hearing Counsel

REPORT

By THE COMMISSION John Harllee OhailTTl4n Ashton C Barrett

Vice OhairmanJamesV Day Oommissioner

THE PROCEEDINGS

The general purpose of this proceeding is to examine the competitive
relationship between Sea Land Service Inc Puerto Rican division
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and TMT Trailer Ferry Inc C Gordon Anderson trustee The

specific issues are as follows

1 WhBther TMT may maintain rates differentially lower than Sea

Land s rates from Ja ksonville OOcause of TMT s method of service

or level of cost
2 Whether Sea Land may charge different rates from Jacksonville

to Puerto Rico than it charges from other Atlantic ports to Puerto

Rico

3 The lawfulness of Sea Land s rate on scrap or used metal north

bound from Puerto Rico
FACTS

TMT commenced the original roll onjroll off trailer service in the

Florida Puerto Rico trade in 1954 1 TMT serves only the port of San
Juan in Puerto Rico It offers two sailings each week from Jackson

ville alternate voyages include a stop at Miami Fla Transit time for

direct sailings to San Juan from Jacksonville is approximately 7 days
and from Jacksonville via Miami to San Juan approximately 9 days
Because of the nature of the tug and barge operation scheduled service

is frequently delayed from 1 to 3 days
Sea Land began its service ootween Jacksonville and Puerto Rico in

1959 with transshipment at Port Newark N J In April 1963 Sea
Land instituted a direct weekly service between Jacksonville and

Puerto Rico and except for a temporary reversion to the indirect serv

ice due to vessel damage Sea Land has continued this service 2 It

serves in addition to San Juan the Puerto Rican ports of ponce

Arecibo and Mayaguez and operates terminals at each Puerto Rican

port as well as at Jacksonville Transit time between Jacksonville and

San Juan is 3 days Sea Land uses containerships which are loaded by
crane Notall of Sea Land s vessels return to North Atlanticports via

Jacksonville

Upon entering the Jacksonville Puerto Rico trade Sea Land filed

rates based on the existing rates ofother carriers TMT thereupon filed

lower rates which motivated Sea Land to reduce its rates Sea Land

has not fully met the most recent TMT reduction

On the 11 major moving commodities viaTMT s southbound service
its truckload rates are lower than Sea Land s corresponding rates with

theexception of the rate on tin plate For theyear 1964 approximately
1 TMT oders a tug and barge service the barges being LSTs which have been modified

to permit the movement of highway trallers on their own wheels between the dock and the

deck of the vessel The tugs operated in the service are chartered and owned by the Florida

Towing Co
2 Sea Land also operates out of the North Atlantic ports of Ellzabeth N J and Baltimore

Md and recently began operating out ot the South AtlantIc port ot CharlestoD S C
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20 percent of TMT s revenue from major moving commodities came

from cargo originating in areas rail rate favorable to North Atlantic
ports 37 percent from origins rail rate equal to North Atlantic ports
and Jacksonville and 32 percent from origins rail rate favorable to
Jacksonville the balance of cargo originating in areas rate favorable
to Miami or from othersources

The preponderance ofSea Land cargo moving throughJacksonville

originates in areas rail rate favorable to Jacksonville s Sea Land s

major commodities moving throughJacksonville are paper and paper
products animal feed food products beer sand and clay iron and
steel products piece goods and refrigerator cargo ofpoultry eggs ice

cream fish produce and frozen foods TMT carries small amounts of
these commodities Sea Land s rates on bottles and paper products
southbound are lower than the TMT rates on such commodities Be
cause ofTMT s lower rates Sea Land has been unable to participate in

thecarriage ofcertain commodities
The rates of Sea Land from Elizabeth to Puerto Rico and from

Jacksonville to Puerto Rico are on parity with the principal excep
tions of stoves and ranges southbound and rum coconuts arid pine
apples northbound the latter rates being lower to Jacksonville than
to Elizabeth These northbound rates were reduced to meet TMT

competition
In establishing rates TMT s principal consideration is the necessity

to maintain a differential under the prevailing rates of Sea Land
because it feels it could not remain in business without a differential
due to its inferior service as compared to the service offered by com

petitors operating self propelled vessels

The trade between the United States and Puerto Rico has grown

rapidly from 1952 to 1964 Both Sea Land and T 1T have increased

their tonnage during this period and have expanded their services

Sea Land upon entering the Jacksonville Puerto Rico trade devel

oped new cargq and also obtained cargo formerly handled by other

carriers Sea Land has become the dominant carrier in the trade

Sea Land established its present rate on scrap or used metal for

the purpose of meeting T 1T competition northbound Now the rates

are identical except that TMT absorbs insurance costs As the south

bound traffic s bstantially exceeds the northbound traffic revenue

derived by Sea Land on the carriage of scrap and used metal serves

to defray a portion of round voyage expenses TTh1T does not carry
scrap or used metal northbound

8 Sea Land carries furniture out of Jacksonville from origins rall rate faorable to
North 4tlantlc ports
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At rate parity with Sea Land TMT probably would lose all cargo
from origins rate favorable to North Atlantic ports approximately
20 percent of its major moving commodities based on 1964 data and

would lose substantial amounts of cargo it has handled from origins
rate equal to Jacksonville and other ports served by Sea Land At rate

parity TMT s ability to compete probably would be seriously crippled
Elimination of TMT from the Jacksonville Puerto Rico trade would
leave Sea Land in virtual control of that trade

DISCUSSION

Examiner Herbert K Greer issued an initial decision in this pro

ceeding Examiner Greer decided that TMT was entitled to set rates

differentially lower than Sea Land Although the Examiner approved
Sea Land s northbound rate on scrap metal to Jacksonville he re

fused to permit Sea Land as a general practice to charge rates lower

between Jacksonville and Puerto Rico than between other Atlantic

ports and Puerto Rico Sea Land excepted to the initial decision and

we heard oral argument
TAfT s Rates

Generally Tl1T quotes rates on important commodities lower than

Sea Land s and under this rate structure TMT has retained a sig
nificant share of the traffic offered at Jacksonville Indeed TMT by
this lower rate policy has attracted cargo from inland points that

could also readily be served by North Atlantic ports
TMT s ratemaking practices present several important questions
1 1ay we permit a carrier to fix rates differentially lower than its

competitor s rates because of a service disability
2 Is TMT amenable to section 16 First which prohibits undue pref

erence to one locality port and undue prejudice to another locality
port where Tl1T does not serve the area which is allegedly preju

diced

3 If so has Tl1T through its ratemaking practices unlawfully
prej udiced other ports

TMT attempted to justify its rates on important conunodities be

cause of its inferior service specifically slower transit time and in

ability to maintain a regular schedule TMT simply contends that

it cannot compete with Sea Land at rate parity
Sea Land argues that TMT is not entitled to a differential as a

matter of law It contends that TMT s rates are unjust and unreason

able in violation of section 18 a Shipping Aot 1916 and section 4

Intercoastal Shipping Act 1933 to the extent that they are lower than
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Sea Land s rates or the rates applicable generally in the North At

lantic Puerto Rican trade because TMT s rates a are lower than

necessary to meet the competition b result in needless dissipation
of carrier revenue and c are destructive of an entire rate structure

The Examiner found that TMT s competitive position depends on

its lower level of rates and given rate parity TMT s survival would

e improbable Consequently the Examiner concluded that TMT is

entitled to a rate differential to prevent its elimination from the

trade 4

The Examinerconcluded that whileTMT attracted cargo from areas

from which the inland rail rate was lower to a North Atlantic port
than to Jacksonville thisdiversion ofcargo does not amount to an un

lawfulpreference or prejudice in violation of section 16 First Nor did
the Examiner find that the prospect of a rate war between TMT and

Sea Land would be so imminent as to require rate parity between the

two

Under the system of regulation of domestic offshore commerce en

unciated in the Shipping Act 1916 and the Intercoastal Shipping Act

1933 carriers have the initiative to set rates which fall within a gen
eral range of reasonableness and are not otherwise unlawful Thus

various levels of rates in a single trade or differentials are not unlaw

ful as such 5 Consequently TMT if it meets thebroad statutory stand

ards may set rates lower than a competitor s On the other hand Sea
Land has the right to initiate rates to meet competition provided that
the rates are compensatory and not lower than necessary to meet the

competition Alabama GS R 00 v United States 340 U S 216 224

1951 Eastern Oentral Association v U S 321 U S 194 200 02
1944 and cases ited at note 8 U S v Ohwago M St P P R

00 294 U S 499 507 1935 OleOJll4rgarine Jincinnati and Oolum

bus to tM East 294 IC C 349 1955 But a carrier s right to meet

competitive rates is not absolute Atl Refining 00 v Ellerman

Bucknall SS 00 et al 1 U S S B 242 1932 Switching Rates in

Ohwago Switching District 220 IC C 119 1937 Foodstuffs Be

tween Mwh and Pa and to N J and N Y 310 IC C 343 1960 Rate

However the Examiner stated that the record would not support the conclusion that
TMT is entitled to lower rates as the low cost carrier Cost wise the Examiner could go no

further than to indicate that TMT operates profitably and its rates are not wasteful of
revenue We concur

G Originally the Commission regarded the offering of differentially lower rates as per 86

subjecting competing carriers to undue and unreas onable prejudice and disadvantage See
Intercoa8tallnv68tigatim 1985 1 US S BB 400 1935 However the Commission sub
sequently departed from this strict approach as explicated in Anglo Oanadian Shipping 00
Ltd et al v Mit8ui Steam8hip Oompany Ltd 4 F M B 635 540 1955 See also Huber
Mfg 00 v N V Stoomvaart Maat8chappij ltNederland 4 F M B 343 1953 and Eden
Mining 00 v Bluefteld8 Fruit and8 8 00 1 U S S B 41 1922
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reductions for that purpose must be just and reasonable and not

discrimin3ltory Regulation of rates should not only prevent dis

criminwtion and prejudice but should prevent destructive and unfair

competition as well including competition which threatens the traffic

or financial position ofanother carrier A r8ite reduced for a destructive

purpose is neither just norreasonable and the law will interfere

when competition becomes destructive and wasteful Interaoastal

Investigation 1935 1 D S S B B 400 430 1935 see also Oanned

Goodsin Offioial Temtory 294IC C 371 390 1955

Whether TMT may preserve its rate differential depends upon its

ability to attract cargo at rate parity with Sea Land Of course a

primary shipper consideration in selecting a carrier is total cost of

transporting a commodity from origin to destination 6 Where ocean

freight rates are equal minor considerations assume amajor role For

instance with slower transit time TMT s vessels are exposed to the

hazards of ocean transportation for approximately twice the time ex

perienced by Sea Land s vessels And hazard and the probable condi

tion of the cargo upon arrival is a shipper concern
7 Furthermore a

tug and barge service is inherently less stable and less reliable Sea

Land s service is modern and efficient TMT s vessels are not particu
larly modern or in view of the inability to adhere to a schedule ef

ficient We find that shippers would as a rule prefer the more modern

faster and more dependable service of Sea Land if rates were equal s

Sea Land argues however that we must consider frequency ofservice

as a factor inducing shippers to patronize a particular carrier Sea
Land contends that since it has a weekly service and TMT has a twice

weekly service Sea Land operates under a service disability We can

not agree Because TMT s service is quite erratic we find that at rate

parity shippers would prefer Sea Land s dependable service

TMT s service with respect to the commodities in question is not

of such value to shippers that they would eontinue to patronize TMT

irrespective of higher rates Indeed TMT will be injured if its rates

e Reduced Rates on Autos N AU Ooast to Puerto Rico 8 F M C 404 1965
7 Sea Land Service Inc v S Atlantic OaribbeanLine Inc 9 F M C 838 1966

where a shipper of trucks to Puerto Rico used another carrier because TMT s

servi eexposed the trucks to a g eater risk of damage
6 Sea Land moved to strike an attachment to TMT s reply to exceptions which contained

a statement of a Sea Land official in aproceeding before the Interstate Commerce Comtnis
sion Since the for going discussion of the requiremen ts of shippers in ocean commerce restS

not upon the attachment of TMT s paper but upon this record and our general knowledge

of the subject derived overthe years it isunnecessary to rule on the motion Likewise it is

unnecessary to rule upon the proprh ty ot the Examiner s exclusion from the record of

letters from Shippers because such letters would not change the above findings We also

overrule Sea Land sexceptions that the Examiner erred in making simUar findings in the

absence of shipper testimony Such testimony is not indispensable for a discussion of the

general needs of shippers

iO F M C



382 FEDE RAL MARITIME COMMISSION

are increased through loss of traffic upon which the inland rail rate

is favorable to North Atlantic ports TAfT would also be deprived of

a substantial portion of its cargo from inland rate equal origins and

from the Jacksonville area as well At rate parity with Sea Land

TMT would in all probability be forced out of business Therefore

TMT s rates must serve as its inducement to shippers
Furthermore Sea Land has no competitive necessity for lowering

its rates and eliminating the TMT differential Its Jacksonville op
eration is profitable and its continuance in the trade is not threatened

It carries substantial volumes of cargo in the Jacksonville trade de

spite TMT s rate advantage In the face of these facts Sea Land

would in establishing rate parity drive TMT out of business and

thus obtaining virtual control for itself of the trade between Jackson

ville and Puerto Rico 9 We therefore will not on this record permit
Sea Land to lower its rates to TAfT s levels nor will we order TMT

to increase its rates to the levels prevailing in the North Atlantic

Sea Land also asserts that the Examiner should have found that

Sea Land is the low cost carrier We agree with the Examiner that
the cost data of record are inadequate to determine which is the low

cost carrier The Sea Land study purports to show the cost per box

while TMT shows cost per measurement ton A comparison of these

data is meaningless and no restatement of these figures is particularly
trustworthy Accordingly we cannot decide this issue on the basis of

cost data in this record

Sea Land also argues that cargo is diverted to Jacksonville from

origins inland rate favor3Jble to Elizabeth and Baltimore in violation
of section 16 First 10 In response TMT argues that as a matter of law
it cannot be held to have violated section 16 First because it does not

serve the ports in the North Atlantic which it allegedly has prejudiced
We cannot agree with TMT s reading of section 16 First which

reads

That it shall be unlawful forany common carrier by water

First To make or give any undue or unreasonable preference or advantage to

any pavticular person locality or description of traffic in any respect whatso

ever or to subject any particular person locality or description of traffic to any

undue or unreasonable prejudice or disadvantage in any respect whatsoever

This provision turns upon the correlatives preference and prej
udice Aviolation depends upon these ingredients not whether a car

9 See Alcoholic Liquors in Official Territory 283 I C C 219 1951
10 Sea Land cites Reduced Rates on Machinery ana Tractors trom United States Atlantic

Ports to Ports in Puerto Rico 9 F M C 465 1966 to support the argument that such a

diversion subjects North Atlantic ports to undue prejudice and disadvantage in violation

of section 16 First
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liar serves both ports Thu TMT erroneously contended that as a

matter of law it cannot be held to have violated section 16 First As

we stated in a similar context in Reduced Rates on M achinery and

T1aCtors supra at 481 if any injury to a port is caused by the rate

making praetices of a c3Irrier section I6 First may be applicIDhle u

Under iliese circumstances it is appropriate to determine whether

TMT s rates prefer Jacksonville and prejudice other ports
Undoubtedly the existing TMT rates attract cargo from origins

which based upon inland rail rates are tributary to North Atlantic

ports This does not itself establish a violation of section 16 First

Whether the drawing away of traffic results in unjust or unfair dis

crimination or undue or unreasonable preference is a question of fact

for determination in each instance Oity of Portland v Pacific West

bOlJJfUi Oonference 4 F MB 664 1955 Beawmont Port Oowmission

v Seatrain Lines Inc 3 F MB 556 1951 Thus we must determine

whether the rates ofTMT divert traffic from a port to which the area

of origin is wturally tributary to a port to which the area is

not naturally tributary Sea Land SelVice Inc v S Atlantic Oarib

bean Line Inc 9 F MC 338 1966 Naturally tributary is an

econorpic concept It depends upon the shipper s cost the value of a

carrier s service to a shipper or other factors Here the paucity of the

record is patent The record shows only that TMT pursuant to an

apparently reasonable rate structure attracts cargo overland from

areas which could be served by other ports Those persons who would

attack TMT s rates must show more
12 We will not find a violation

ofsection 16 First on s ch a meager showing Nor will we artificially
allocate cargo among ports particularly where that course would have

a disastrous impact onTMT 13

It is argued that TMT is a marginal operator with little promise
for the future and that to base port relationships on TMT s survival

would be inappropriate The Commission is not fixing port relation

ships Rather it is regulating competition between Sea Land and

TMT TMT s entitlement to a differential is not based on TMT s right
to survive lawful competition Nor does slow transit time alone support
our endorsement of TMT s differential No transportation condition

nAccord ProportionalOommodity Rates on Oigarettes and Tobacco 6 F M B 48

M55 1960 Beaumont Port Oommission v Seatrain Lines Inc 3 F M B 556 56566

1951 Cf Imposition 01 Surcharge by the Far East Oonlerence 9 F M C 129 139 1965

But Cf Oalilomia Packing Gorp v States Steamship 00 et 01 1 U S S BB 546 1936

Sugar Irom Virgin Islands to United States 1 U S M C 695 1938 American Peanut

Oorp v M 4M T 00 et 01 1 U S S B 78 1925
19 US v American EllJport Lines et 01 8 F M C 280 290 1964 and cases cited there

18TMT competes at rate parity with South Atlantic Caribbean Lines Inc SACL
out of another Florida port To require TMT to raise its rates would destroy its ab111ty to

compete with SACL
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warrants rate parity but to the contrary the elimination of a differ
ential would result in TMT s inability to remain competitive thus

leaving to Sea Land the virtual control of the trade between Jack
sonville and Puerto Rico We believe that the Puerto Rican trade is

best regulated and coordinated by the preservation of TMT s service 14

The lack of a compelling transportation condition here serves to dis

tinguish this proceeding from Reduced Rates on MMhinery and
Tractors supra

Sea Land s Rates

Generally speaking Sea Land maintains uniform rates from Atlan
tic ports including Jacksonville to Puerto Rico Sea Land however
contended that because it must meet TMT s competition out of Jack
sonville it should be allowed to publish lower rates from Jacksonville
than from North Atlantic ports The Examiner using as a test whether
Sea Land wasunabe to compete with TMT concluded that the record
would not support a finding of competitive necessity to justify a

difference in Sea Land s rates between various Atlantic ports The

Examiner based the determination upon the fact that Sea Land is a

strong competitor ofTMT and has obtained its full share of business
out of Jacksonville

Sea Land because of competition charges a lower rate on scrap
or used metal to Jacksonville than it charges to North Atlantic ports
The Examiner stated that a difference in the rates on one commodity
to different destinations is not unlawful per se and since there was no

evidence upon which he could otherwise find the rate to be unlawful
he found it to be lawful In effect the Examiner found no explicit
evidence one way or the other as to the proper level of the northbound
rate on scrap metal15

Sea Land s proposed rate structure presents the following question
To what extent may Sea Land charge different rates at Jacksonville
than other Atlantic ports in order to meet local competition

l This philosophy was expressed in IntercoastaZ Rate Structure 2 U S M C 285 311
1940

the record points clearly to the almost inevitable result of a one rate level
a gradual mastery of the trade by carriers furniShing the better service We should
not ignore the fundamental fact that shippers will pay only in proportion to the value

of the service rendered In recognition of this principle the carriers have always found
it necessary to establish differentials in order to bring about a fair distribution of
intercoastal traffic When these differentials have been narrowed or abolished the
traffic has invariably gravitated to the better equipped lines The question posed there
fore is whether a merchant marine is best promoted and encouraged by a few strong
lines with a monopoly of the traffic or a larger number offering a variety of services
at rates based on the value and cost of such services

15 No exceptions were filed to this holding Therefore wewill not disturb this result
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As stated Sea Land maintains a single level of rates between

Atlantic ports in luding Jacksonville and Puerto Rico It contends

however that the necessity of meeting TMT competition out ofJack

sonville is a transportation condition warranting modification of this
rate structure In effect Sea Land proposes that if the Commission

does not order TMT to increase rates to the prevailing level out of

North Atlantic ports Sea Land has the right to reduce its rates out

of Jacksonville to TL1T s level without alteration of the rates out of

North Atlantic ports Sea Land does not present as justification any

difference in distance between North Atlantic ports to Puerto Rico

than from Jacksonville nor does it rely on any cost difference in

relation to carriage between Jacksonville or between North Atlantic

ports and Puerto Rico Sea Land propounds only its legal right to

meet competition as the basis for its proposed rate policy
Sea Land s avowed purpose in seeking approval of different rates

between North Atlantic ports and Jacksonville to Puerto Rico is to

meet TMT scompetition Certainly no carrier should be required to

maintain unreasonably high rates for the pmpose of protecting the

traffic of a competitor
16 As a general rule each carrier should have

the opportunity to set rates which reflect the inherent advantages each

has to offer so that the public may exercise its choice on cost and service

lVest bound Alcoholic Liquor Oarload Rates 2 U S MC 198 205

1939 And carriers may reduce rates to a reasonable level to meet

competition if they do not create undue preference or prejudice Iron

and Steel to Iowa Minn Mich and Wise 297 IC C 363 1955

Brick from Mason Oity Iowa to La Orosse Wise 251 IC C 267

1942 Macaroni Between L T L and S W Territories 238 IC C

121 1940 Furthermore a carrier may set rates in order to retain
or secure traffic which might otherwise move via a competitor provided
the rate is Iawful

However Sea Land has not demonstrated its cost capacity to reduce

rates out of Jacksonville Thus the Commission may not lawfully
permit such a reduction without a concurrent reduction in Sea Land s

rates out of North Atlantic ports without ashowing that cost or other

transportation conditions justifies a rate policy which on its face works

a preference to Jacksonville and prejudice to other Atlantic ports
served by Sea Land The burden of showing these circumstances is

upon Sea Land the carrier applying to change its rrutes 17

16 Seatrain Lines Inc v Akron O Y Ry 00 243 I C C 199 214 1940 New Auto

mobiles in InterstateOommerce 259 IC C 475 1945
17 Where the Commission has instituted an inquiry into the lawfulness of proposed rates

the carrier must prOduce evidence to justify them Financial data relating to operations

and reasons which impelled proposed rates are in the carrier s sole possession Puerto

RicanRates 2 U S M C 117 124 1939
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With regard to the cost data that should be adduced in justification
of a proposed differential there must be more than just ashowing that
the cost of operation at one port is greater than that at another com

peting port Volume of traffic competition distance advantages of

location character of traffic frequency of service and others are prop
erly to be considered in arriving at adjustment of rates between ports
PortDifferential Investigation 1 D S S B 61 69 1925 Portof New
YorkAuthorityv AbSvenska et al 4F M B 202 209 1953

Had Sea Land adduced evidence of the difference in cost of opera
tion between North Atlantic ports and Puerto Rico as compared to
cost ofoperation between Jacksonville and Puerto Rico it might have
been determined that arate difference was justified on thebasis of costs
of the respective services However the only issue of fact presented for
determination is whether a rate difference between ports is justified by
competitive necessity

Competitive necessity should be approached from the standpoint
that a carrier finds itself unable to compete and not on its ability to

deprive a competitor ofcargo Intercoastal Investigation 1935 Supra
Here Sea Land is a strong competitor Sea Land in competition

with TMT out of Jacksonville has obtained its share of cargo
IS Sea

Land s olJeration is profitable Undoubtedly TMT s lower rates have

prevented Sea Land from capturing cargo from TMT but Sea Land
also obtains a share of cargo from inland rate equal origins regardless
of rate differences Therefore the probable result of permitting Sea
Land to maintain lower rates for its Jacksonville service than for its
North Atlantic service would 1 seriously impair TMT s ability to
attract cargo and 2 induce the movement ofcargo from Sea Laud s

service at North Atlantic ports to its service at Jacksonville On this
record we find that Sea Land has not justified its proposed rate policy
COMMISSIONER IIEARN dissenting
Iwould remand this case to the Examiner for the further taking

ofevidence
The majority states that the basic question is the competitive rela

tionship between TMT and Sea Land and sets forth the three specific
issues involved 19 It then engages in a discusSion of the issues replete
with admissions of insufficiency of evidence to support satisfactory
conclusions 20 The parties are therefore now left in status quo ante
because the record is devoid of evidence to warrant any satisfactory
conclusions as tothebasic issues

18 Sea Land excepted to the Examiner s finding that Sea Land can compete with TMT
despite the latter s lower rates We overrule this exception

19 Majority Opinion page 376
llOSee for example Majority Opinion page 380 footnote 4 page 382 and page 383
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These issues are of substantial significance They involve funda

mental principles of rate regulation and economics and should not be

treated so ineffectually as they are herein Ido not think the Commis
sionshould have attempted to decide this case on this incomplete record
when further production of evidence would doubtless have permitted
the development of a more productive case and a more meaningful
and instructive decision

Signed THOMAS LISI

Secretary
10 F M C
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No 66 66

CORN PRODUCTS COMPANY
V

HAMBURG AMERlKA LINES

HAMBURG AMERIKANISCHE PACKETFAHRT ACTIEN G ESl LIJSCHAF l

Proceeding determined under Shortened Pr edure Rule 11 of tbe Rules of

Praetice and Procedure

Hamburg Amerika Lines a common canier by water found to have violated

section 18 ib 3 if the aet by charging a higher rate for a shipment in

foreign commerce than the rate on file inits tariff properly applicable at the

time
Pursuant to section 22 of the act complainant is entitled to payment of repara

tion inthe amount of 2 477 84

Complainant is entitled to interest at 6 percent per annum on the amount foulld

due as reparation

SaJJi1Juel W Earnshaw attorney and M A Greene for the

complainant
Ewrton H White Elliott B Nixon and Randolph W Taylor attor

neys for respondent

INITIAL DECISION OF EXAMINER BENJAMIN A TUEJMAN 1

The complaint herein filed under Rule 11 Shortened Procedure of

the Rules of Practice and Procedure of the Federal Maritime Com
mission the Commission alleges that respondents violated sections

18 b 3 and 22 of the Shipping Act of 1916 as amended the act

by charging and receiving payment of an inapplicable rate for the

ocean transportation of 195 drums of dried onion powder Complain
ants allege an overpayment of 2 764 57 and request reparation with

interest thereon at six 6 percent per annum The respondent gener

ally denied the allegations
All necessary parties have consented to the application of Rule 11

Accordingly this proceeding has been conducted without oral heaTing
and upon written submission of facts and arguments

1 This decision became thedecision of theCommission on May 9 1967
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A The Undisputed Facts Are

1 Respondent Hamburg Amerika Lines Hamburg Ameri

kanische Packetfahrt Actien Gesellschaft is a common carrier by
water in foreign commerce as defined in section 1 of the act

2 On or about October 22 1965 complainant shipped prepaid from
New York to Rotterdam via the respondent 195 drumsof dried onion

powder weighing 62 650 pounds The cargo designation in the bill of

lading was Drums Dehydrated Onion Powder

3 Respondent billed complainant and the latter on November 10

1965 paid 3 575 66 for ocean freight at the general cargo r te of

72 75 per 40 cu ft

4 Respondent s tariff on file with the Commission applicable to

said shipment was North Atlantic Continental Freight Conference
Tariff 26 FMO1 The tariff contained the following items

Item 5175 Condiments Packed NO
S

39 5per 2 240 pounds
Item 5287 O ions N O S Freight Must Be Pre 2900 per 2240 pounds

paid
Item 9161 General Cargo NO S 72 75 W 14

5 The shipment was dry dehydrated onion pmvder without addi

tives orother processing than dehydration 2

6 On or about December 27 1965 complainant fileda claim with

respondent alleging an overcharge Respondent denied that claim

DISCUSSION8

Complainant s request for reparation is stated as though the appli
cable rate was Item 5287 Onions N O S However complainant s

entire presentation shows that the request wasbeing made in the alter

native with the greater emphasis on Item 5175 Condiments Packed

N O S or seasoning as it is also referred to by complainant
Respondent has chosen to respond as if the request was only on the basis

ofIem 5287 In its answe ing brief respondent states

Complainant has incidentally urged some alternative classifications for the

dried onion powder in drums Complainant has not raised the question
as to theapplicability of seasoning although complainant has distinctly stated

that thepowder was and was intended for use as a seasoning If overcharges
nre alleged on the basis of these alternative classifications respondent would

wish to meet whateyer arguments are subsequently raised

Examination of the record shows that the alternative classification

Ite 5175 has not been incidentally urged but has bee substan

tially presented Item 5175 was the basis upon which complainant
2 The manufacturing process as described by complainant involved peeling fresh onions

slicing tbem and dehydrating them with warm Eilr then grlnd lng them without any

additive to the dry powdered product
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requested payment in a letter to the conference dated June 23 1966
attached as an exhibit to respondent s answering brief Item 5175 is
dealt wirth fully in complainant s opening brief and is the obvious

purpose for the attachment of Exhibits II and III In its opening
brief complainant states that the shipment here was both a condi
ment and a product within the description of Onions N O S Com
plainant then continues with an entire paragraph to show why the

shipment was a condiment Complainant s reply brief again stated the
alternative classification Paragraph 1 reads as follows

The sole issue before the Commission here is whether the North Atlantic

Continental Tariff No 26 description and rate on General Cargo N O S or

on Onions NO S or on Condiments applied on complainant s shipment of

dehydrated onioll powder in drums freight charges prepaid

The respondent has shown that it is fully aware of complainant s

alternative classification contention As stated above one of respond
ent s exhibits is a copy of a letter from complainant demanding
reparation on the basis of the condiment rate In its answering brief

respondent makes specific reference to complainant s Exhibit II which

contains an opinion that onion powder is commercially considered

seasoning Neither respondent nor the conference is naive in tariff
matters or in proceedings of this nature before the Commission

The purpose of shortened procedure is self evident to save time
and money for all parties including the Government As of the time

of the issuance of this decision nothing further has been heard from

respondent nor under the rules is a reply to a reply permitted The

record clearly shows that respondent has in no way been misled by the

papers submitted by the complainant in this case In failing to respond
to the alternative classification contention respondent has not exercised

due diligence To permit further presentation under shortened pro
cedure would be unreasonable

In Ludwig Mueller 00 Inc v Peralta Shipping Oorporation etc

8 FMC 61 1965 the Commission laid down the rule that it has
since consistently adhered to section 18 b 3 shall be strictly applied
InPeralta the Commission stated that the clear obligation imposed by
section 18 b 3 is

a

No common carrier by water in foreign commerce shall charge or demand
or collect or receive a greater or less or different compensation for the transporta
tion of property than the rates and charges which arespecified inits tariffs

on tile with the Commission and duly published and in effect at the time

Emphasis added

The Commission stated onpage 364

Moreover an unintentional failure to file a partiCUlar rate a bona fide rate

mistake a hardship visited upon an innocent shipper by inadvertence of a carrier

J O F M C
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or a stenographic omission are not sufficient reasons for departing from the

requirements of section 18 b 3 Footnotes omitted

In a recent case Ocean Freight OonsUltants v Bank Line Ltd 9

FMC 211 decided fT anuary 11 1966 the Commission citing court

precedent reaffirmed p 213 that the principle is firmly established

that the rate of the carrier as duly filed is the only lawful charge
In keeping with the foregoing this case boils down to one issue

To determine the rate in Tariff 26 applicable to the 195 drums of dried

onion powder
Complainant contends though not too strongly that Item 5287

Onions N O S is the applicable rate In support of this contention

complainant urges a copy of a letter signed by the Chief Division of

Tariffs and Informal Complaints of the Commission The letter states

ih part
If in fact the commodity shipped was onions dehydrated powdered withont

additives it is our informal opinion that in theabsence of a specific rate named

in the tariff for dehydrated onion powder the description provided oin the tariff
for Onions N O S is broad enough to cover the commodity in question

This informal opinion states a conclusion but the facts upon which

it is based are not in the record Respondent contends that Onions

N O S dealt generally with fresh onions and not onion powder Com

plainant in the past showed agreement with respondent s contention

In the above mentioned letter to the conference first presenting com

plainant s claim the latter stated that it had noted the Onion N O S
rate but felt that it had reference to fresh onions and therefore did

not seek adjustment of the freight based on this latter rate

The Dictionary of Oommodities Oarried by Shill Captain Pierre

Garoche published 1952 Cornell Maritime Press contains on page
204 the following information concerning onions as merchandise

transported by ship
ONIONS Dry onions amount to a big item in shipping Packing hngR
or crates EXllorttd from Itnly Rpnill Portngal nllo u t EnrOllnt

be thoroughly dry before shipping Green onions heat and yield a considerable

amount of moisture They are satisfactorily carried only in refrigerated

compartments Smelly Affected by heat crushing due to pressure or shock

Sometimes the packing is deteriorated by contents They require carefnl

throngh ventilation stowage in a lry and cool place preferably twpeJllecks

or in a refrigerated compartment away from products affected by melIs

and moisture Careful handling to avoid shocks Do not overstow

Inview of the foregoing in which no reference is made to powder and

the substantial evidence shown in the next paragraph that onion

powder is a condiment it is concluded that the rate for Onions N O S

Item 5287 was not the applicable rate for this shipment
10 F M C
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Complainant offers undisputed evidence to show that the cargo was

a condiment to wit A letter from the U S Department of Agriculture
Consumer and Marketing Service signed by the fIead Standardized
Sect ion Processed Products Standardization and Inspection Branch

Fruit and Vegetable Division states that in the United States there
are no mandatory or legal standards for the product commercially
known as Onion Powder that the United States purchases onion

powder by means of Federal specification that the latter is not

mandatory nor does the specification refer to onion powder as a condi
ment per se The letter continues as follows

Nonetheless ina generic sense onion powder is an aromatic or savory vegetable
substance used to impart a special taste to food It is not used as a single article

of food nor is it used to garnish foods as are some other dehydrated vegetables
diced green or red pepper forexample
In commercial trade onion powder is grouped with other styles of dehydrated

onion products regardle s of the kind of packing and sold as seasoning for foods

As seasoning onion powder is unquestionably a condiment 3

Complainant points out that in Rogets International Thesaurus Third

Edition Page 182 onion is listed as a condiment Vebster s Third

New International Dictionary Unabridged shows seasoning and condi

ment to be in effect interchangeable The definition of condiment on

page 473 states

eondiment eo Something usually lJUngent acid salty or spicy added to or

served with food to enhance its flavor or to give added flavor SEASONING a

an appetizing and usually pungent substance of natural origin as pepper

vinegar or mustard b any of variousComplex compositions having similar

qualities as curry or chili powder pickles or catsup

The definition of seasoning on page 2049 states

seasoning 1 iSometJhing that serves to season as a an ingrelient as a condi

ment SlPice or flavoring added to food primarily for the savor it

imparts II

In light of the foregoing it is reasonable that onion powder he
classed as a condiment 4

The Commission laid down the rule of reasonability in dealing with
the interpretation of tariff terms many years ago in Natio1Ull Oable
and Metal 00 v American HawaiiS S 00 2 U S M C 471 1941 At

page473 it stated

S The Chief Division of Tariffs and Informal Complaints of the Commission indicated that
onion powder was not a condiment However when he rendered his Informal opinion he

rHrl not have the benefit of the letter from the Department of Agrlcnulture and as his

Informal opinion Indicates he was under the erroneous impression that the manufacture
of a condiment required addition of another substance or an additive process to the basic
component

4 Ct Atlantic Bridge 00 v Atlantlc Ooast lAne R 00 ri6 F 2d 163 DC S D Fla
1932
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In interpreting a tariff the terms used must be taken in the rsense in which

they are generally understood and accepted commercially and neither carriers

nor Shippers could be permitted to urge for their own purposes a strained and

unnatural construction Tariffs are to be interpreted according to the reasonable

construction of their language neither the intent of the iiramers nor tile practice
of the carriers controls for the Shipper cannot be charged with knowledge of

such intent orwith carrier s canons of construction A proper test is whether the

article may be reasonably identified by the taTiff description

In any event it i evident that the General Cargo N O S rate is

inapplicable to the shipment because of the existence of the condiment

rate in the tariff s Accordingly it is found that Item 5175 is the tariff

rate applicable to the shipment herein

It is clear that the collection by respondent of the rate of 72 75 is

not in accord with the tariff on file with th Commission This action

constitutes a violation of section 18 b 3 Section 22 of the act pro

vides for the payment of Full reparation to the complainant for the

injuries caused by said violation In this case full reparation repre
sents the difference between the rate that complainant should have

paid on Item 5175 for 195 drums and the rate it actually paid or the

sum of 2 477 84 with interest at six 6 percent per annum from

November 10 1965 See States Marine Lines Inc v F flIJ O 313 F 2d

906 909 CADC 1963 and cases cited therein Oakland Motor Oar

00 v Great Lalces Transit Om p 1 D S S B B 308 312 1934

UVlIlIATE FINDINGS AND CONCLUSIONS

On the record as a whole it is foundand concluded
a The applicable rate in Tariff No 26 in effect at the time of the

shipping of 195 drums of dehydrated onion powder is Item 5175 Con

diments Packed N O S at 39 25 per 2 240 pounds
b Hespondcnt violated section 18 b 3 of the act by charging a

rate of 72 75 peL 40 cu ft

c Complainant is entitled to reparation under seetion 22 of the

act in the amount of the overcharge
d Pursuant to sect ion Z2 of the act respondent is directed to pay

to complainant the sum of 2 477 84 representing the difference be

tween the rate charged and the applicable rate with interest thereon

tt six 6 percent per annum from November 10 1965

Signed BENJAMIN A THEEMAN

P1 esiding Exa111iner

APRIJ 10 1967

cr ConeBrothers Coust CO Y Georgia RR Vo ct I i 159 ICe H2 where on page H

the IeC set out two principles 1 as between two unequal commodity rates both ade

qllptely nescriptive the applicable rate is the lower 2 where a commodity shipped is

included il1 more than one commodity dcscrilltioll ill the same tariff that description
which ismorespecific will be found applicable
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ADOPTION OF INITIAL DECISION

May 9 1967

By rHE COMMISSION John Harllee Ohairman Ashton C Barrett

Vice Ohairman George H Hearn Oommissioner

No exceptions having been filed to the initial decision of the Exam

iner in this proceeding and the Commission having determined not to

review same notice is hereby given in accordance with Rule 13 g of

the Commission s Rules of Practice and Procedure 46 CFR 502 227

that the initialdecision became the decision of the Commission on May
12 1967

This proceeding is hereby discontinued

JAMES V DAY COJ UnSSIONER concurring

The Commission has laid down therule of reason in dealing with the

interpretation of tariff items Inthis case the evidence shows that cargo

was a condiment Therefore tariff Item 5175 condiments should

apply and not Item 5287 onions or Item 9161 general cargo In

charging the general cargo rate the respondent overcharged com

plainant Reparation should be awarded in the amount of 2477 84

with interest thereon at 6 percent per annum

Signed FRANCIS C HURNEY

SpecialAssistant to the SeCl eta ry
10 F lfC394



FEDERAL lVIARITIME COMMISSION

No 1218

SEA LAND SERVIQINC

v

TMT TRAILER FERRY INC

C GORDON ANDERSON TRUSTEE

Decided 2Jfay 11 1967

Section 18 a of the Shipping Act 1916 requires a common carrier by water to

make an affirmative disclosure in its tariffs of the fact that it is offering to

transport refrigerated cargo whenever such is the case

Respondent TlIr found to have violated section 18 a of theShipping Act 1916

and section 2 of the Intercoastal Shipping Act 1933 by failing to disclose the

availability of refrigerated cargo service and by charging demanding and

collecting compenl5ation different from the greater than that specified in its

tariff legallyon file with the Commission

Experimental services are not exempt from the operation of the Shipping Act

1916 and theIn tercoastalShipping Act 1933

Record in this case does not support a finding of violation of section 16 First

H01ner S Oa1 1 ente1 Esq and Edward T Oornell Esq for TMT

Trailer Ferry Inc

J S Provan Esq and lVa11en P1lCe J1 Esq for Sea Land Serv
ice Inc

REPORT

By THE COlIlnSsION John H arllee Ohairman Ashton C Barrett

Vice Ohairman James V Day and George H Hearn

Oommissioners

Complainant Sea Land Service Inc a common carrier by water in

the domestic offshore trade between Florida and Puerto Rico alleges
that respondent T T Trailer Ferry Inc a competing carrier in the

same trade is in violation of section 2 of the Intercoastal Shipping Act

1933 and sections 16 First and 18 a of the Shipping Act 1916 by
initiating and operating a refrigerated cargo service without having
first published and filed rates applicable to the carriageof such com

modities with the Commission Respondent TMT joins issue in its

10 F M C 395
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answer admitting that it does not publish a pccific tariff for refrig
erated cargo but asserting that its Cargo N O S Cargo Not Other
wise Specified rate is the legally applicable rate especially where the
service is experimental in nature

THE FACTS 1

TMT is a common carrier by water operating between ports in
Florida and Puerto Rico This carrier utilizes seagoing tugs which tow
unmanned barges converted LSTs which in turn carry trailers in

a roll on roll off operation Since there are no personnel aboard the

barge during the voyage to service and tend machinery or electrical

systems this type of operation in the past did not lend itself to the

carriage of refrigerated cargo and prior to 1964 TMT did not hold
itself out to the shipping public by tariff publication or otherwise
as engaging in reefer service

In October 1964 however TMT embarked upon an experimental
program by which specially equipped insulated trailers could be

transported safely even though there was no one aboard the barges to

service themachinery for fa period ofseveral veeks
TMT publishes two freight tariffs in the Florida Puerto Rico trade

Freight Tariff No 1 FMC F No 2 names rules regulations and

charges and Freight Tariff No 4 FMCF No 5 names class and

commodity rates Freight Tariff No 4 TIlakes no provision for com

modities requiring refrigeration 01 controlled temperature protection
Item No 1 subparagraph G of Freight Tariff No 1 provides that
where freight is not

susceptible of being loaded in carriers standard equipment by reason

of weight size of other characteristics special arrangements must be made
with the carrier and cargo must bear all additional expenses incident to the
furnishing of equipment and transportation of such cargo Quotation of

chargeswillbe made for furnishing of such special equipment
The minimum ocean freight charge assessed by TMT on refrigerated

cargo is 86640 per trailer which is the Cargo Not Otherwise Speci
fied rate of 60 per cubic foot subject tn 1 444 cubic feet minimum In
addition TMT assesses a special equipment charge of 33 60 per
trailer for the insulated trailer and liquid nitrogen used in the refrig
eration process This charge is assessed pursuant to the provisions
of the special equipment regulation quoted above

Between October 1964 and March 31 1966 TMT carried more than

1By agreement of the parties there were no evidentiary hearings The record therefore
consists SOlely of the uncontroverted assertions of the parties admissions and stipulations
as to the facts
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2 411 000 pounds of refrigerated cargo
2 for which it has collected a

total in charges of some 67 000 TMT has never charged less or more

than 86640 for the movement of the refrigerated cargo in each of its

trailers plus the 33 60special charge referred to above

Sea Land is also a common carrier by water between ports in

Florida and Pureto Rico It maintains a weekly sailing from Jackson

ville to Puerto Rico and carries refrigerated cargo It has specific
refrigerated cargo rateson filewith the FederaI Maritime Commission

From October 1964 to the present time there has been an increase in

the number of refrigerated containers that Sea Land transports from

the Jacksonville area to Puerto Rico and during the same period Sea
Land has also increased the n u m bel of refrigerated trailers

that it owns

THE INITIAL DECISION

In his initial decision served February 2 1967 Examiner Edward C
Johnson concludedthatTMT s failure to file specific refrigerated cargo
rates and assessment of unspecified special equipment charges con

stitute violations of section 2 of the Intercoastal Shipping Act and

section 18 a of the Shipping Act and that TMT s failure to file

refrigerated cargo rates is a violation of section 16 First of the Ship
ping Act He rejected TMT s argument that experimental services are

exempt from theoperation of theShippingActs

EXCFPTIONS TO THE INITIAL DECISION

TMT excepts to each of the conclusions contained in the initial

decision Sea Land has filed its reply in opposition Neither party
requested oral argument andnone washeld

ISSUES INVOLVED

This case presents three basic questions
1 Whether a carrier which engages in the carriage of refrigerated

cargo is required to establish and file a specific tariff or classification
for such cargo

2 Whether TMT collects a rate different from or greater than that

specified in its tariff and

3 Whether TMT s practices constitute a violation of section 16

First of the Shipping Act in that it gave apreference to shippers who

used TMT s refrigerated service and prejudiced those shippers who

were unaware thattheservice wasavailable

These issuesare discussed seriatim below

1I The cargo moving by TMT Is primarily frozen poultry fresh eggs frozen seafood and
meat and some frozen citrus concentrates and Ice cream

10 F M C
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DISCUSSION

1 Establi8hment of a Specific Tariff or Cla88ificatlon fO1 Refrigerated
Cargo

Section 18 a of the act provides in pertinent part that every com

mon carrier by water in interstate commerce shaH establish just
and reasonable classifications regulations and practices relating
thereto

Section 2 of the Intercoastal Shipping Act 1933 requires that car

riers subject to its pravisians shall file with the Cammission all the

rates fares and charges far or in cannectian with the transportatian
affered and makes it unlawful far a carriertoengage in transportatian
until its tariffs are filed

As was said in Inte1 coa8ta7 hyoes1igation 19iL1 U S S B H 400

1935 at447

It cannot be too strongly stressed that every transportation service or service

in connection therewith must be clearly shown in the tariff before a carrier may

lawfully engage therein and this applies with equal force to services forwhich a

charge ismade as well as to services forwhich no charge is made

Prior to Octdber 1964 TMT wasnat equipped to and did nat carry

refrigerated cargO and as has already been nated T lT s tariffs

contained nO rate rule 01 regulation specifically cavering the carriage
of such cargo When in October of 1964 TMT achieved refrigerated
cargO carrying capability nO change was made in its existing tariff to

reflect this significant change inservice 3

TMT insists that the applicatian to refrigerated cargO ofthe CargO
N O S rate coupled with the special handling charge satisfies the

requirements af the statutes But the fact remains that nathing in the

tariffs af TMT wauld disclase the fact that it carried refrigerated
cargO The very nature af its operation would lead to the appasite con

clusion and as for shippers whO had salight refrigerated space in the

past and faund that none wasavailable with respondent nO change was

made in the tariff to reflect the change in service 4 The failure ofTMT

to apprise the public af its newly acquired capability far handling
refrigerated cargo constituted a failure to establish just and reasanahle

8TMT would no doubt contend that because it was only an experimental or pilot
pro am its refrigerated cargo service consisting as it did then of only one trailer was

not significant Indeed TMT offers the experimental nature of the service as a defense
for its failure to establish a specific refrigerated cargo tariff or classification The signifi
cance of refrigerated capab111ty Is not founded on the amount of space afforded but rather

upon the addition of another and specialized service to the total capab111ties of the carrier
As for the defense posed by the experimental nature of the program it is sufficient to

point out that the statutes make no exception for experimental or pilot programs

ISee Puerto Rican Rates 2 US M C 117 130 1939 where the failure of respondents
to affirmatively disclose the maintenance of precooling plants and the eharge therefore in

their tarids was found contrary to section 2 of the 1933 act
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classifications regulations and practices within the meaning of

section 18 a

2 Oha1gtng Rates Not on File

As we noted above in aadition to charging the basic Cargo N O S

rate TMT assesses a surcharge of 33 60 per trailer under the authority
of its special equipment regulation Section 2 of the 1933 act re

quires every corrunon carrier in domestic commerce to file with the

Commission all rates fares and charges for or in connection with

transportation on its own routes

The language of section 2 is clear and specific the precise rates ana

charges for transportation must be filed at least where they are known

or knowable 5 No other reading of the anguage will achieve the pur

pose sought that of closing the door on possible unlawful rebates 01

concession to favored shippers See Matson Navigation 0ompany
7 FMC 480 at 488 But the regulation relied upon by respondent to

justify this extra charge does not specify any charges it says merely
that Quotation of charges will be made for furnishing such special
equipment

Moreover it is our view that the so called special equipment charge
was in this instance nothing more than a portion of the basic rate

which did not become a charge merely by labeling it so Tl1T

charged exactly the same amount for each tra iler carried The 33 60

wasa constant and unvarying additive to the cargo N O S rate This

can only lead to the conclusion that the proper rate for the movement

vas the N O S rate plus 33 60 6

On the basis of the foregoing we conclude that TMT has charged
a rate for refrigerated cargo which is other than and greater than that

specified in its tariff in violation of section 18 a of the Shipping Act

and section 2 of the Intercoastal Shipping Act 1933

3 Section 16 FirstAllegation
Sea Land argues that TI1T s use of its Cargo N O S rate to cover

the shipment of refrigerated cargo violates section 16 First 7 because

it constitutes an unjust orunreasonable preference to shippers actually
6 See Intercoastal Rates 0 Nelson S S Co 1 U S S BB 326 where rule authorlzln

port equal1zatlon but which faned to peclfy the actual amount of equal1zll tlon were

condemned
o Its validity under the rule relied upon b Tl1T becomeeven more doubtful when It Is

considered that there Is nothing unu ual or extraordinary about the furnlshlng of the

refrigerated trallers by TMT They are a part of the carrier s standard equipment No

special arrangements had to be made by the shipper with the carrier since TMT cho e

to equil itself with tJlil rs which could ac olllmoda te refrigerated Cllr o

7 Section 16 First of the Shipping Act forbids any common carrier by water

to make or give any undue or unreasonable preference or advantage to any particular

person locality or lescrllltioll of traffic 111 allJ respect whatsoever
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using the service and its prejudicial to shippers who did not know
about the availability of this service but would have used it had they
known and the Examiner so found in his initial decision

Vhile the record would indicate the possible existence of shippers
who were unaware of TMT s refrigerated service hut who would have
used it had they known a violation of section 16 First should not be
based on such speculation It may well be that were there actual evi
dence of such shippers and such a lack of knowledge worked apreju
dice a violation ofthe section could be found However we reserve that

question for theproper case

CoNCLUSIONS

Insummary we conclude

1 That the failure of respondent TMT to make affirmative dis
closure in its tariff that it is engaging in the carriage of refrigerated
cargo violates section 18a of the Shipping Act 1916 in that it con

stitutes a failure to establish a just and reasonable classification

2 That the practice of respondent TMT whereby it assesses an

unspecified special handing and equipment charge in addition to its

Cargo N O S rate is in violation of section 2 of the Intercoastal

ShippingAct in that it constitutes a chargeother than that on filewith
the Commission

3 That this record contains insufficientevidence to support a find

ing that section 16 First has been violated
An appropriate order will be entered

sj THOMAS LISI

Secretary
111 JtAI C
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DOCKET No 1218

SEA LAND SERVICE INC

v

TMT TRAILER FERRY INC

C GORDON ANDERSON TRUSTEE

ORDER

This proceeding having boon instituted on the complaint of Sea

Land Service Inc and the Commission on this day having made and

entered of record a Report stating its findings conclusions and de

cisions thereon which Report is hereby referred to and made a part
hereof

Now therefore it is ordered That respondent TMT Trailer Ferry
Inc C Gordon Anderson Trustee cease and desist from

a engaging in the carriage of refrigerated cargo or in any other

specialized class of service unless and until the availability of such

s rvices and the terms and conditions pertinent thereto are affirma

tively disclosed in the applicable tariff

b failing to specify with particularity in its tariffs all rates

charges or assessments made in connection with the performance of

such services where such charges are ofa recurring ordinary or regular
nature or where they may be reasonably predicted in advance

c charging demanding or collecting or receiving a greater or

less or different compensation for the transportation ofproperty or for

any service in connection therewith than the rates fares and or

charges which are specified in its schedules filed with the Commission
in compliance with section 2 of the Intercoastal Shipping Act 1933

It is further ordered That said respondent shall within thirty 30

days of the service hereof file an amended tariff with the Commission

By the Commission

10 F M C

Signed THOMAS LISI

Secretary
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SPECIAL DOCKET No 401 AARlIO BRISTLE PROCESSING BRUSH CO

v

ZIM ISRAEL NAVIGATION CO lim

Decided June 6 1967

Application to charge shipper in foreign trade less than specified in tariff on file
denied

REPORT

By THE COMMISSION Jolm Harllee Ohairman George H Hearn
James F Fanseen Oommissioners

Zim Israel Navi gation Co Ltd Zim a member line of the North
Atlantic Israel Eastbound Freight Conference has filed this applica
tion for an order authorizing adjustment of ocean freight charges in
the sum of 1 224 08 in connection with a shipment ofhorsehair from
New York New York to Haifa Israel

Examiner Paul D Page Jr issued an initialdecision denying Zim s

application This proceeding is now before us on our own motion to

reVlew

The facts alleged in the verified application and found by the Exam
iner are substantially as follows

Historically the Conference has maintained a rate of 8 50 per 100
lbs for the carriage of horsehair from the east coast of the United

States to Israel The Conference however inadvertently deleted the
horsehair item and the corresponding 8 50 rate from its tariff when
it prepared a new tariff to comply with the Comnlission s General
Order 13 46 CFR 356 1

Subsequently but before it realized that the 8 50 rate had been de
leted Aarmo Bristle Processing and Brush Co by bill of lading dated

February 10 1966 consigned a shipment of horsehair to Halvaave

1 General Order 13 which waR published in the Federal Register on May 27 1965
governs the form and manner of filing tariffs by common carriers by water in the foreign
commerce of the United States and conferences of such carriers

402 10 j M C
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kisachon Jaffa Tel Aviv Cooperative Society Ltd The shipment was

carried on the Zim vessel SS Israel Voy 87 Since Zim had no rate

on file for horsehair the appropriate tariff classification for this com

modity was the General Cargo rate of 8150 w1m Therefore Zim

had no choice but to assess freight in the amount of 2 294 23 based on

that rate

The freight was to be paid at destination in Israel by Messrs Zipim
the receivers of the shipment When the shipment arrived however
these receivers declined to take delivery They advised Zim that they
considered the freight charges excessive and that they were not in a

position financially to pay the freight as billed Zim alleges that they
have been advised that unless the charges are reduced the shipment
which remains in custom custody at the Port of Haifa will be

abandoned

As soon as the Conference realized its tariff error it immediately
filed and reinstated its 8 50 per 100 lbs rate on horsehair

Zim now requests that the 8 50 rate be regarded as continuously in
effect and governing the above mentioned shipments and that the

Commission authorize it to charge and collect freight based on this
rate in order to meet the good faith intentions and expectations of all
concerned Freight based on the 8 50 rate would amount to 1 070 15
whereas freight based on the General Cargo rate of 8150 wlm the

rate legally in effect at the time of shipment produces an additional

charge of 1 224 08

In his initial decision the Examiner denied Zim s application and

determined that the Commission s decision in Ludwig Muelle1 00
Inc v Peralta Shipping Oorporation Agents of Torm Line 8 FMC
361 1965 was controlling and required the denial of the application

DISCUSSION AND CONCLUSION

Our decision in Ll ulu ig jhtelle1 sUJJra wherein we held that we

were without authority to permit deviations from field tariffs in the

foreign trades is clearly dispositive of this proceeding
Zinl recognizes that Ll ulwig Mueller is applicable here Itneverthe

less takes the position that since the shippers shipped in reliance upon
historical rate levels and the arriers carried at a rate caused by in
advertence the Commission should waive its holding in Ludloir
lJfueller and grant the relief requested

In Ludwig Mueller we specifically stated that an unintentional
failure to file a particular rate is not sufficient reason for

departing from the requirements of section 18 b 3 2 which reads

28 FM C 361 at 364

10 F M C
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3 No common carrier by water in foreign commerce or conference of such

carriers shall charge or demand or collect or receive a greater or less or different

compensation for the transportation of property or for any service in connection

therewith than therates and charges which arespecified inits tariffs on file with

the Commission and dUly published and ineffect at thetime

Zim characterizes our holding in Ludwig Mueller as a rather stern
rule We are well aware of that fact In this regard however we can

merely reiterate what we stated in The East A8iatic Oo Inc Applica
tion for Permission to Waive Oollection of Undercharges Special
Docket 382 9 F MC 169

We arewell aware now as we were inLudwig Mueller that this strict interpre
tation of our statutes with respect to special docket applications may result in

hardship in certain instances but the statutes enacted by Congress and admin

istered by tbis Commission areabundantly clear and we must adhere to them

An order denying this application will be entered

VICE CHAIRMAN BARREIT and COMMISSIONER DAY dissenting
Upon ascertainment that no other shipments of horsehair were car

ried under similar circumstances we would grant the relief prayed for
in accord with our position in Ludwig Mueller 00 Inc v Peralta

Shipping Oorp etc 8 F M C 361 367

ORDER

In the absence of exceptions to the initial decision in this proceed
ing the Commission served notice of its intention to review the

decision
The Commission having reviewed the decision and on the date

hereof having made and entered of record a report containing its con

clusions and decision thereon which report is hereby referred to and
made a part hereof

It is ordered That the application of Zim Israel Navigation Co
Ltd to waive the collection of certain freight charges be and hereby
is denied

By the Commission

Signed THOMAS LISI

Secretary
10 F M C
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SPECIAL DOCKET No 402

AYRTON METAL AND ORE CORP AND ASSOCIATED METALS AND

MINERALS CORP
V

AMERICAN EXPORT ISBRANDTSEN LINES INC

Decided June 13 1967

Application to charge shippers in foreign trade rates less than specified in tariff
on file denied

REPORT

By THE CoMMISSION John Harllee OhaiflnJnGeorgeH Hearn

James F Fanseen OOmJm IJ18ionel8

American Export Isbrandtsen Lines Inc has filed this application
for approval to pay a total of 5 861 62 to the nominal complainants
herein Ayrton Metal and Ore Corp and Associated Metals and
Minerals Corp as alleged overcharges on shipments of brass and or

copper scrap from New York and Baltimore to ports in Italy
Examiner Benj amin A Theeman issued an initial decision denying

the application This proceeding is now before us on exceptions filed

jointly by the nominal complainants and applicant and by Ayrton
individually

The exceptions are but a restatement of the arguments made in

the application These arguments were properly reject d by the

Examiner in line with our decision in Ludwig Mueller 00 Inc v

Peralta Shipping Gorp 8 F M C 361 1965 Accordingly we hereby
adopt the Examiner s decision which is set forth below

INITIAL DECISION OF BENJAMIN A TIfEEMAN

PRESIDING EXAMINER 1

This application under rule 6 b signed by the steamship company

requests on behalf of the steamship company and the shippers ap

1 This decision was adopted by the Commission on June 13 1967

10 F M C 405
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proval for the voluntary payment by American Export Isbrandtsen to

Ayrton of 2 468 65 and to Associated of 3 392 97 as alleged over

charges on 5 shipments of brass and or copper scrap Three shipments
went from New York to Venice one from New York to Genoa and one

from Baltimore to Naples
All the shipments moved during the month of February 1966 pur

suant to B Ls dated during thatmonth The charges were paid during
March 1966

The applicable and existing tariff rate for each shipment was the

general cargo rate of 8150 w m as set forth in the North Atlantic
Mediterranean Freight Conference TariffNo 9 FMC 22 filed with the
Commission by the Conference on December 10 1965 effective Janu
ary 1 1966

Historically the Conference has maintained a rate on the brass
scrap of 3175 per long ton When the Conference prepared and filed
Tariff No 9 it deleted the brass scrap item and the corresponding

31 75 rate from thetariff
Tariff No 9 was filed by American Export Isbrandtsen to comply

with FMC General Order No 13 30 F R 7138 5 27 65 establishing
ruJes dealing with the codification of tariffs Nothing in the general
order required the steamship company to delete the hrass scrap item
from its tariff

American Export Isbrandtsen alleges that the deletion was error

that as soon as the tariff discrepancy wascalled to the attention of the
Conference the latter filed with the Commission and duly made public
the reinstated rate of 3175 per long ton

The freight collected totalled 8 439 55 the freight sought to be

applied totals 2 577 93 The difference of 5 86162 is the refund
sought to bemade

Insupport of their position the parties state

Respondent American Export Isbrandtsen Lines Inc recognizes that the
Oommission has held in several recent cases that in the foreign trade governed
by section 18 b 3 of the Shipping Act it is without statutory authority to
allow the voluntary payment by a steamship line to a Shipper of the difference
in the amount between the higher rate on file in the tariff and the lower rate
which the canier and the shipper joIntly agree should have been on file for
the COlnmorlity Ludwi fJ Mueller Co v Peralta SMpping Gorp 9 FMC 361
1 Uton TC1 tilr Corp et al Y Thmi Dines Ltd 9 FMC 145 We submit that
this is a rather harsh and stern rule which in this instance should be waived in
an enlightened exercise of the adminiStrative discretion which the Commission
must be endowed with to administer its regUlatory duties Accordingly it is

2 American Export Isbrlmdtsen at all times mentioned was amember of theConference
3 There is no eontentlon madE nor evidence submItted to slow that the filed rate is un
reaonably high withIn themeanIng of section 18 b 5

10 F M C
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respectfully requested tbat the 31 75 rate be regarded as baving been contin

uously in effect and as governing tbe brass scrap movement

But for tbe requirements of tbe Commission s own new foreign tariff circular

tbe 31 75 rate for brass scrap would bave been applied Similarly if tbe tariff

rate situation bad been called to theConference s attention prior to tbese sbip
ments it would bave corrected the tariff provision by publisbing tbe lower rate

These two complainant shippers shipped in reliance upon tbe well known and

bistorical rate level To disallow the requested refund would not in our con

sidered judgment serve any regulatory purpose To allow the refund and issue

an order of payment would merely conform to tbe Commission s earlier practice
inspecial docket applications under Rule 6 b 46 CFR 502 92 wbicb tbe Com

mission s recent action pursuant to Rule 13 g in giving notice of intention to

review tbe Initial Decision in Special Docket No 401 Aarnw BristleProcessing

Brush 00 v Zim IsraeZ Navigation 00 Ltd suggests may be about to be

resurrected
DISCUSSION

In the Peralta case Special Docket No 377 4 cited above by the

steamship company the Commission laid down the principle that by
virtue of section 18 b 3 the Commission has no authority as to

shipments in foreign commerce to permit deviations from rates on

file or to give effect to an unfiled or unpublished tariff regardless of

the equities involved 5 The Commission has since adhered to that

principle Until the Commission holds otherwise there is no basis

under the act to grant special docket relief as to foreign commerce

shipments
Accordingly it is concluded that the decision on Special Docket

No 377 is dispositive of the application herein An order denying the

application will be entered

Signed BENJAMIN A THEEMAN

Presiding Ewaminer

NOVEMBER 18 1966

ASHTON C BARRETT VICE CHAIRMAN and JAMES V DAY COM ns

SIONER dissenting
In accord with our position in Ludwig Mueller 0 v Pm alta

Shipping Corp 8 F MC 361 1965 we would grant the relief re

quested upon ascertainment that there were no other shippers sim

ilarlysituated

4 8 FM C 361
6 See Special Docket No 400 Waterman Steamship Oorporation v Ohrysler International

B A decided by the Commission Apr 21 1966 9 FMC 428

10 F M C
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ORDER

The Commission having this date entered a report in this proceed
ing adopting the initialdecision of the Examiner herein which report
is hereby referred to and made a part hereof
It is ordered that the application of American Export Isbrandtsen

Lines Inc to refund certain freight charges is denied

By the Commission
Signed THOMAS LISI

Secretary
10 F M C
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FEDERAL MARITIME COl1MISSION

No 6 28

THE BOSTON SHIPPING ASSOCIATION INC ET AL

1

PORT OF BOSTON MAmNE TERMINAL AsSOCIATION ET AL

Decided Jwne f3 1967

Assessment of strike storage charges for cargo remai ing on premises of

terminal during longshoremen s strike is slJbject to the jurisdiction of the

Commision as a practice within the meaning of section 17 of the Shipping
Act 1916

A change inthe terminal tariff rule governing the assessment of stri e storag

which shifted charge from cargo to vessel did not require prior approval

by the Commission under section 15 Shipping Act 1916 where role is con

tamed iil a tariff filed with the Commission under au existing approved
section 15 agreement such change constituting neither a modification to

the already approved basic agreement nor a new agreement within the

meaning of section 15

The asessment of the strike storage against the vessel forcargo still in free

time when the strikebegins does notconstitute an unjust and unreasonable

practice within the meaning of section 17 Shipping Act 1916

Vhile the assessment by a termmal of a charge against the vessel for services

rendered to the cargo for benefit of the onsignee raj es is uea under section

17 as to the justness and reasonableness of the allocation it does not con

stitute an undue or unreasonable prejudice under section 16 since thecargo

and vessel arenot users of the same service

C rgo of the consign s wa prevent froPl I nlov l l

wjthin tbe meaning of

the strike storage provision of respoodents tariff by the longsh9rem e

strike amd the application of that provi ion for the Perioo in qu estiIi did
not constitute an unjust and unreasonable practice within tbe meaning of

section 17 Shipping Act 1916

Leo F Glynn Esq 8Jttorney for the complainants
John M Reed Esq attorney for respondents other than Massa

chusetts Port AuthQrity
George lV Stuart Esq and Neil L Lynch Eaq attorneys for

Massachusetts Port AUJthority
Donald J Brunner Esq and SqllMel E N emiP w Esq Hearing

Atmsel
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410 FEDERAL MARITIME COMMISSION I
REPORT

By THE CoMMISSION John Harllee Ohairman Ashton C Barrett

Vice Ollai111Ultnj James V Day George H Hearn Oommission

ers

This proceeding arises out of a complaint filed April 21 1966 by
theBoston ShippingAssociation Hearings were held before Examiner

Benjamin A Theeman who issued his decision February 17 1967 Oral

argument washeld May 11 1967 The complainant the Boston Ship
ping Association Inc is a nonprofit Massachusetts corporation whose

members are ocean steamship companies their agents or stevedores

while the respondent PBMTA is an association of other persons

subject to the Shipping Act f16 each of which owns or operates a

marine terminal in conneqtion with a common carrier by water The

complainant alleges that respondent has violated section 15 of the Act

hy putting certain tariff modifications into effect without first securing
the approval of the Commission and sections 16 and 17 of the Act

by unjustly assessing against the vessel the charge for so called strike

torage of cargo during strikes of the vessel employees instead of

ssing it to the cargo as had previously been the practice The Ex
aminer foun violations of sections 16 and 17 but not section 15

Resp ndent and in rvenor hearing counsel have taken exception to

the Initial Decision and complainant has replied Our conclusions

differ somewhat from those of the Examiner

FACTS

Respondent PBMTAOperates under approved Agreement No 8785

Article Third o which provides that the agreement autporizes the
fixi of and ch rges for wharfage d9ckage free t me whaTf

derPurrage and all termInal facilities and services Articie Sixth of

the agreement provides that rate charges classifiC3itions rules and

regulations adopted tinder the agreement and any additions or changes
in them Will bepromptly filed with the QommisSion

Phrnuant to Agreement No 785 PMBT A issuEd Terminal T riff

No 1 effective July 1 1962 This tariff proy ded among otJher things
for wharfage l wharf d murrage

2

dockage and free time It con

Cb mlssioner Fanseen did not participate
1The term wharfage refers to the charge assessed against all cargo passing or conveyed

ov r onto orunder wharves orbetween vessels or overside vessels when berthed at pier or

wharf Wharfage fs solely the cha ge for use of pier or wharf and does not lnciude charges
for any other service

I he te m wharf demurrag refers to the chargeasses ed agaInst cargo remaining on It

pier orwharf after the expiration of free time

10 F M n
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tained no provision specifically dealing with strike storage Under
the tariff as originally filed dockage was assessed against the vessel

on general cargo at 20 cents a ton wharf demurrage was assessed on

import cargo at 21h cents per 100 pounds per day Free time of 5 days
was allowed on import cargo and 7 days allowed on export cargo
There is no issue presented as to the rea olulbJeness ot these periods

Vhen cargo was prevented from removal by factors beyond the

consignees control su h as strikes weather conditions or similar situ

ations affecting the entire Port area wharf demuragewas assessed

on cargo at a reduced rate of 1 cent per 100 pounds per day 5 All the

services at the terminals operated by respondents were governed by
these provisions and subsequent amendments made during the period
of record

Ocean freight rates on general cargo into the Port o Boston cover

transportation from a place or rest to a place or rest which is general ly
a point and place in a designated area inside the pier shed to whioh

cargo is removed from where it las been landed under ship s hook

It is the vessels obligation to move the cargo to the place of rest This

is accomplished by stevedoring companies performing under contract

with the vessels and under the direction or thechief clerk an employee
of the vessel The longshoremen employees of 11he stevedore and the

clerks belong to union locals affiliated with the ILA

On inbound shipments the vessel sends an arrival notice to th con

signee who usually receives it the morning bhe vessel docks but in no

event later than the time the vessel finishes unloading The notice con

tains thedate that free time will expire The majorportion of thecargo
is picked up by the consignee during free time The usual pro
cedure is for a truckman or a railroad freight handler on the con

signee s behalf to arrive at tJhe pier with an order for the cargo the

cargo is tallied by a clerk an employee of the vessel and while being
tallied the cargo is loaded by the consignee s representatives one df
whom signs the tally The procedure is reversed hut substantially simi
lar in the case of export cargo Vharf demurrage is asessed against
the consignee for cargo left on the pier atter free time expires In some

instances cargo in demurrage is not moved from the place or reSt In

others tJhe terminal moves the cargo to another area of the terminal
to place it in demurrage or storage

I The term dockage refers to the charge assessed for the service of providing space 8long

side of wharf pier or seawall structure for the docking or berthing of watercraft or f r

the mooring theroof or other watercraftdocked

The term free time refers to the period whicb cargo is allowed to remain on a pier tree

of charge immediately prior to loading of the vessel orsubsequent to its discharge fiom a

vessel
5 The terminal tariff further provided that When removal of cargo is prevented by strike

of terminal employee8no wharf demurrage w1ll be assessed Emphasis ours

10 FM O
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Eachof the complainants enjoys the continuousor exclusive use ofan

assigned pier for the berthing of its vessels Before all the cargo un

loaded from one vessel is delivered or removed from the pier another

vessel will have berthed and unloaded its cargo This process is re

peated as succeeding vessels unload Thus there regularly exists on the

pier a mix ofgeneral cargo in different stages of discharge and deliv

ery some in free time and some in wharf demurrage Because of this

complainants do not consider that their responsibility toward the cargo
on their piers ends at the expiration of free time Rather they believe

that they should use average care to see that cargo is delivered in the

same condition in which it was received Complainants employ watch

men to guard against such things as pilferage and complainants insure

the cargo while it is on their piers Complainants consider delivery
takes place when they receive a signed receipt of some kind from the

party that next takes over the cargo The record reveals that complain
ants consider that when this occurs their obligation ceases

I

The terminal maintains guards to police the terminals and service

employees for the upkeep and maintenance of the terminal piers and

premises Both the terminals guards and the complainant s watch

men belong to unions not affiliated with the ILA

In August of 1964 PBMTA received a letter from one of its mem

bers the Massachusetts Port Authority stating in part
Over the years terminal operators and the Port of Boston have been severely

criticized by consignees of import cargo or the shippers of export cargo when

wbarf demurrage charges areassessed during strike periods Many times itseems

almost useless to advise them that a red tion in charges is established in the

tariff for tbatpurpose

Shortly after this letter PBMTA decided to reduce wharf demur

rage to lh cent per 100 pounds per day and to assess it against the

vessel instead of the consignee In September 1964 BSA found out

about the proposal to shift the charge to the vessel and protested by
telegram to PBMTA In the next few months two or three meetings
took place which ended with the parties still at odds PBMTA told

BSA that it would continue to assess the charge against the vessel and

that if there was any complaint to file it here with the Commission

BSA s reply was that it would not pay the charge A longshoremen s

strike that had been brewing Jor about a month in the Port of Boston

commenced on September 30 1964 Tally clerks and other clerks of the

i
i
i

I
i
I

eOther common carriers in Boston whose schedules provide only an occasional call at a

particular pier operate Urer tly and di 8cl aJge at the pier ends their operation there

Cargo left on the pier at the end of free time would be turned over to the terminal for

storage

o fMo
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I
I

i

i
I

BSA also struck On November 18 1964 wharfdemurrage assessed

against the vessel for cargo remaining on the pier during a strike o

the vessels employees or employees of the agent of the vessel was re

named strike storage On December 21 1964 this strike storage
charge was eliminated from the wharfage section of the tariff and set

aside as a separate item On October 1 1964 a court injunction stayed
the strike but it began again on January 11 1965 and lasted 33 days
During this time truckmen and railroad men representing the con

signees refused to enter the terminal and pick up cargo All guards
andwatchmen remained on duty during thestrike

Pursuant to the tariff strike storage was assessed against complain
ants Upon refusal of complainants to pay the assessed ch rges
PBMTA brought an action in the U S District Court District of

Massachusetts The Court stayed proceedings holding that the matter

was vithin the primary jurisdiction of the COIIimission The present
complaint resulted

DISCUSSION

A Prior Approval of the Strike Storage Provision Under Section 15

A threshold issue 7 to be disposed of before dealing with the validity
of the strike storage charge under sections 16 and 17 is the question of

whether the tariff revisions containing the present strike storage rule

required our approval under section 15 prior to their implementation
The Examiner found no merit in this contention of complainant and

we agree
Prior to the present rule the tariff contained a provision providing

for reduced wh3lrf demurrage to be assessed against the cargo in the

event removal of it was prevented by a strike The present charge is in

effect this same wharf demurrage though now called strike storage
Thus theonly real change effected by the controversial provision is the

shift of the charge from cargo to vessel

Approval ofAgreement No 8785 the basic agreement under which

the terminals operate assumed that the various costs of providing ter

minal services would be allocated as between users of those services

The authority granted under the agreement to jointly fix charges car

ied with it the continued authority to properly allocate those charges
7Taking the position that this is a ratemaking case complainants also contended that we

were without jurisdiction They do not however challenge the level of the strike storage
charge nd their only concern iswith its asseBBment against them That the proper alloca
tion of the costs of providing terminal services as between users of those services is amatter
within our juriSdiction under section 17 is too well settled to be disputed now Practice8

etc San Franci8co Bay Area Terminals 2 U S M C 588 1941 aff d Oalifornia v US

320 U S 577 1944 Free Time and DemUfTage Ohfl roe8 New York 3 U S M C 89

1948

10 F M C



414 FE DERAL MARITIME COMMISSION

and while a particular change in allocation may be an unreaso able

practice under section 17 or unlawful under section 16 or some other

section ofthe Act itdoes not constitute a new agreement or amodifica

tion to the existing agreement calling for a new anticompetitive
monopolistic or rate fixing scheme not contemplated in the original
agreement See International Packers Ltd v F MO 356 F 2d 808

810 C A D C 1966 Agreement No 9025 lfliddle Atlantic Ports

Dockage Agreement 8 F MC 381 384 citing Empire State Highway
Transportation Association v Federal Maritime Board 91 F 2d

336 C A D C 191 c d 368 U S 931 1961 For changes outside the

scope of approved agreements and needing prior approval see those

items listed in ThePersiaJn Gulf Outward Freight Oonf Ag1 7700

Establishment of aRate Structure Providing for Higher Rate Level8

J01 Service via American Flag Vessels versus Foreign Flag Vessels

Docket 6627 10 FMC 61 and the discussion on the subject in

0ontract Between the North Atlantic Mediterranean F1eight 0on

ference and the United Arab 00 etc Docket No 663 9 FMC 431 No

prior approval under section 15 was required

B The Allocation of the Strike Storage Oharge Under Section 17

As other persons subject to the Shipping Act 8 terminals are

required by section 17 of that Act to establish just and reasonable

regu1lations and practices relating to or connected with the receiving
handling or storing of proPerty We are authorized by sectioh 17

whenever we find a regulation or practice to be unjust or unreasonable

to prescribe a just and reasonable one

Terminal operators form an intennediate link between the can iers

and vhe shippers or consignees In consequence the terminal operators

perform some Services for the caflriers and other services for the ship
pers Terminal Rate Irwreases Puget Sound Ports 3 U S MC 21 23

1948 A just and reasonable allocation of charges under section 17 is

one which results in llhe user ofaparticular service bearing at least the

burden of the cost to the terminal of providing the service Practices

Etc San Francisco Bay Area Terminals 2 U S M C 588 1941 aff d

Oalifornia v United States 320 U S 577 1944 Investigation Free

Time Practices Port of Smn Diego 9 F MC 525 1966 Where the

users of a particular service do not provide their share of essential

i
I
I
I

8 S ectionl provides
The term other person SUbject to this Act means any person not included in the

ter common carrier by water carrying on the business of furnishing wharfage dock

warehouse or other terminal facilities in connection with a common carrier by water

LO F M C
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terminal revenues a disproportionate share of the burden is unjustly
and unreasonaibly shifted to users dfother terminal services P1 actices

Etc San Francisco Bay Area Terminals sltpra see also Terminal

Rate Structure Oalifornia Ports 3 U S M C 57 1948 In view of

the multiplicity of methods used by terminal operators in furnishing
facilities to carriers shippers and consignees it is essential in con

sidering whether a particular allocation or assessment is just and rea

sonable to first determine for whom the service is performed The

l1ecessary distinction to be made is between those services which are

attributable to the transportation obligation of the carrier and those

which are not the latter normally being performed for the shipper
or oonsignee Terminal Rate Increases PugetBownd Ports supra This
df course involves a clear delineation of the dbligations of the carrier

to the shipper Or consignee in performing its transportation service

Complainants simplistic characterization of a common carrier s

duty as the duty to carry does not go far enough and the carrier s

Qbligation does not end with the deposit of the goods upon a reas n

able pier The carrier must also tender for delivery which dbliga
tion requires that the carrier unload the cargo onto a dock segregate
it iby bill of lading and count put it at a place of rest on the pier so

that it is accessible to the consignee and afford the consignee a reason

able opportunity to come and get it American President Lines Ltd v

Federal jJlaritime Board 317 F 2d 887 888 D C Cir 1962 Once

this has been done and absent a special contract the carrier s trans

portation obligation is discharged
In discharging its dbligation to tender for delivery tJhe carrier must

provide a convenient and safe place to receive the c3rgo from the

shipper and for the consignee to acoept delivery Terminal Rate In

creases Puget Sownd Ports 3 U S M C 21 1948 Thus the carrier

must provide adequate terminal facilities Intercoastal Rates to and

jr01n Berkeley 1 U S S B B 365 1935 Intercoastal Investigation
1935 1 U S S B B 400 1935 A carrier may notdivest tself Of this

obligation Terminal Rate Increases Puget Sound Ports supra

though it may contract for tJhe facilities of another person such as a

terminaloperator in which case the terminal operator is in effect the

agent ofthe carrier Free TimePractices PortofBan Diego 9 F M C
25 1966

At Boston free time or the period reasonably required to allow a

consignee to pick up his cargo appears in the respondent terminals

tariff ahd no compar3lble provision appears in tJhe carrier s tariff The

piers and wharfs are actually provided by respondents The obligation
it o provide free time and effective facilities to make that free time

10 F lIC
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meaningful and realistic remains thecarrier s At Boston the free time

period is 5 days Once the cargo has remained on the pier for these 5

days the transportation obligation of the carrier is ended and the
services performed by the terminal for the carrier are also at an end

Any other services performed by the terminal in receiving handling
storing or delivering the property are normally performed for the

consignee or the shipper
With the foregoing in mind we move to a discussion of the applica

tion of the strike storage provision during the period in question The
strike storage rule clearly would apply to 1 cargo on the pier which

is in free time when the strike begins and 2 cargo which is on the

pier in wharf demurrage when the strike begins 9

1 Oargo in Free Time

When the cargo is in free time the terminal facility the pier is

being provided by the terminal to the carrier so that the carrier may
discharge its full transportation oblig3ition to the consignee It is the

duty of the carrier to provide this service to the consignee and it has
chosen to do so through an arrangement with the terminal No one

would argue th3it the carrier should pay the terminals cost of provid
ing the pier for the free time period itself Why then should the con

signee pay for the interim period of the strike The Examiner would

appear to conclude thaJt the consignee should pay for two reasons 1

that the terminal services rendered that is the supplying of the pier
and the attendant services as well as the free time involved were being
supplied to the cargo and 2 thaJt the reasons advanced by PBMTA
for making the change from cqnsignee to vessel were not valid

That the services in question were supplied to the cargo is in one

sense a valid statement In transportation 311 the services be it the
actual carriage or the variety of attendant services are performed for
or supplied to the cargo the ultimate object being to move the cargo
from the point of origin to its ultimate destination But the cargo
cannot be divorced from the persons owing oblig3Jtions to it In the

past when considering the proper allocation of terminal charges it
has been customary to divide terminal services into two general cate

gories those performed for the vessel and those performed for the

cargo While we have no desire to change this custom1ary usage it
must always be borne in mind that the cargo is not some separate

9 The Examiner concluded that abroad reading of the rule could lead to Its appllcatlon to
cargo the terminal had signed for and removed from the pier used by the vessel presumably
to another pier since strike storage is defined as a charge assessed against cargo on the
pier at the commencement of a strike Emphasis ours We do not read the rule as apply
Ing to cargo removed from the pier by the terminal itself after Ithas signed for the cargo
In any event as will appear later an attempt to apply the rule to such cargo would as

respondents themselves appear to recognize constitute a reasonable practice

10 11 M C
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ntity Yhich is itself capable of paying for services rendered The

charges must always be paid by some person standing ina prescribed
relationship to the cargo

10 Thus where the terminal is the intermedi

ate link between the carrier and the shipper or consignee one of these

two persons must pay the terminals cost of providing the services

rendered The question here is which of these two should pay the

charge in issue ll We would place the burden upon him who at he

time of the strike owes an undischarged obligation to the cargo Thus

where the cargo is in free time and a strike occurs it is the vessel

whio has yet to discharge its full obligation to tender for delivery
and it is to the vessel that the terininal is at thispoint in time supply
ing the attendant facilities and services It is therefore just and rea

sonable to require the vessel to pay the cost of the supervening strike
which renders the discharge of that responsibility impossihle

After reviewing respondents past practices under the old reduced

wharf demurrage provision which governed charges for storage dur

ing a strike the Examiner concluded that the reasons advanced by re

spondents for shifting these charges from the consignee to the vessel

were invalid Thus in the Examiner s view The terminals are arbi

trarily and unfairly chaTging the vessel strike costs for services

not rendered to them Respondents contend that the Examiner has

misconcei ved the past practice We find it unnecessary to resolve this

dispute
We have already concluded that the charge in question was for a

service rendered the vessel in order to allow the vessel to discharge
its duty to tender for delivery Therefore the practice is a just and
reasonable one under section 17 Its validity under section 17 is not

affected by respondents motives A bad motive does not make a rea

sonable allocation unreasonable just as a good motive does not make

an unreasonable allooation reason ble The nature of the practice itself

is of course controlling
2 Oargo in DemWT1age

Once free time has expired the vessels transporation obligation has
ended Absent a special contract the carrier has done all that its trans

portation obligation requires it to do Thus in our view it is only just
and reasonable that the consignee who has failed to avail himself of

the opportunity to pick up his cargo during free time should bear

10 We can only assume that convenience alone led to the substitution of cargofor tbe
term shipper or consignee depending inter aUa whether the shipment was outbound or

inbound
No party to this complaint case has argued that the terminal1tself should absorb the

cost of providing strike storage and the record here Is aUent as to the terminal s ablUtJ
to do so

10 tM b
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the risk of any additional charges resulting from a strike o cu rrin

after rreetime has expired The fact that the carrier may remain liable

for loss or damage to the cargo due to its own negligence American

Pre8ident Line8 v F MB 317 F 2d 887 C A D C 1962 in no way
relieves the consigneoo of its duty to pick up the cargo or bear those
risks attendant to a failure to do so Thus we conclude that as tocargo
which is in demurrage when the strike begins it is an unjust and un

reasonable practice within the meaning of section 17 to assess strike

storage against the vessel

C Application of the Strike Storage Rule as a Violation of Section 17

The Examiner further concluded that the language of the strike

storage itself rendered it ilapplicable to the situation here in question
Pointing to the fact that under the rule itself strike storage was

assessable only on cargo prevented from removall by a strike the

Examiner found that The refusal by consignee s employees was vol

untary and evidently was not pressed possibly in order to avoid fur

ther complications and danger The key to the Examiner s conclusion

would seem to be his finding that a longshoremen s strike does not

present a legal obstacle preventing the agents or emp1loyees of the

consignee from picking up its cargo
12

To adopt the Examiner s conclusion is to place a strained and un

natural interpretation upon the language of the rule As the Examiner

himself points out The parties to this proceeding have been acting
under the assumption that the longshoremen s strike prevented the

consignee from receiving his cargo Thus only the Examiner has

construed the language to mean legal obstacle Giving the language
the fair and reasonable construction required ThOma8 G 010100 v

Southe7i1SS 00 1 U S S B at 147 1929 we do not agree that the

language prevented from removal means or was intended to mean

prevented from removal by a legal obstacle We have long ago recog
nized the physical and moral force of picket lines and the impact of

a strike which effectively prevents consignees from removing their

shipments Free Time and Demu11age Oharge8 New York 3
U S M C 89 1948 13 When the truckers and railroad men uponwhom
the consignees must rely to pick up their cargo refuse to enter the ter
minal because of the longshoremen s strike it can hardly be said that
the consignee s r fusal to pick up their cargo was voluntary We

12 The Examiner cltecl sectioll SfbH4 1 and in B of the National Labor Relatione
Act and certain cases dealing with secondary boycotts in support of this conclusion

i That the FnfJ 2fi1W9Ud D ntM ta 6 case tnvolled a truckel s strike ss opposed to a

longshoremen sstrlke isof no con8eque to our concluSions here

10 D M C
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therefore conClude that the strike storage rule was applicabTe to the

situation in issue and of itself did not constitute an unreasonable

practice under section 17

D The Assessment of Sf1rike Storage Under Sectwn if First

There remains O y the Examiner s conclusion that a violation of

section 16 first 1100 been committed Citing only our recent decision in

Investigation of Free Time Practices San Diego 9 F M C 525

1966the Examiner concluded that the San Diego decision would
seem to make any undercharge or overcharge to any user preferential
or prejudicial To tlhe Examiner It rollows that a section 16

violption exists in the present instance since the vessel is being charged
ror a service to the cargo even though the cost allooation system under

which the ternlinal operates has not been shown The Examiner tJhen

suggests that we may wish to consider whether a distinction

should be drawn between the San Diego case and tlie present one in

sofar Jat least as San Diego would appear to apply to different c la

or users of terminal services i e bebyeen cargo and vessel

Dhe distinction to be drawn is not between the San Diego case and
this one but between section 16 and section 1714 The practice nvolved
in San Diego was the granting of excessive free time to shippers and

conSignees We discussed the validity practice under both sections 16
and 17 Under section 16 we stated that because the business practices
or some shippers would not allow them to take advantage of the full

free time granted the obstensible offer to all shippers was illusory and

the practice vorked preference and prejudice within the meaning of
section 16 15 We further pointed out that the practice could be an un

reasonahle one under section 17 since ibyproviding valuaJble services
free or at reduced rates the tenninal was placing a disproportionate
share of the burden of providing essential terminal revenues upon
users of other services

Thus under section 16 there were two users of the same service
free time In the present case this ingredient is missing ror the very
question in issue is wlhich of the twd interests cargo or vessel is the
actual user of the service in question The distinction to be made is not
betweeil classes of users 16 but whether there are two interests seeking

IiThe Examiner felt that Under such circumstances any distinction between section 16
and section 17 seems to be eUmlnated insofar as termInals are concerned

15 We also pointed out that because of the nature of the service free time or free storage
It was unnecessary to show any competitive relatlonshIp between partiCUlar shippers or

consignees See eg New York Foreign Freight F B 48811 v FM O 337 F 2d 289 1964
18 We can for example see no reason for a terminal to charge say a shIpper one rate for

Jlure storageand carrier yet another rate fOr such storage

10 MC
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thesame or substantially the same service Here the serviee is for either
the consignee or thevessel depending upon whether the parti ular cargo
is in free time or demurrage While the particular assessment of strike

storagemiay result in an unreasonab epractice under section 17 it

does not in the situation at hand result in a violationoi section
16

On the basis of the foregoing we conclude th3it the assessment

of strike storage against the vessel for cargo on yvhieh free time has

expired constitutes an unjust and unreasonruble practice under section

17 of theShipping Act 1916 and respondents willbe ordered to amend

their strike storage rule accordingly
By the Commission

ORDER

The Commission has this day made and entered a report stating its

findings and conclusions herein which report is made a part hereof

by reference and

It is ordered That respondents herein shall amend their Terminal

Tariff NO 1 iua manner not mconsistent with the Commission s deci

sion herein

By the Commission

SEAL Signed THOM4 S LISI
Seoretary

10 F M c



TABLE OF COMMODITIES Flou rPacific Coast toHawaii 145 Machineryancl Tractors usAtlantic toPuerto Rico 248 Scrap metal Puerto Rico toAtlantic 376 421



INDEX DIGEST Numbers inparentheses following citations indicate pages onwhich the particular subjects are considered ABSORPTIONS Where acarrier discharged cavgo consigned toBoston at the Port of New York and then trucked the cargo free toanimporter swarehouse inMassachusetts the evidence did not show that the importer was unduly or unreasonably preferred or advantaged and the absorption of inland transportation charges was not established asasolicitation factor the absorption was not proven tobeaviolation of section 16First Practices Etc West Goast of Italy Sicilian and Adriatic Ports North Atlantic Range Trade 95112 113 ADMINISTRATIVE PROCEDURE ACT See Practice and Procedure ADMISSION TOCONFERENCE MEMBERSHIP See Agreements under Section 15AGR EEMENTS UNDER SECTION 15Ingeneral Vhere aparty withdrew from asection 15agreement prior toapproval argu ments that the passage of time and cha nges incircumstances warranted with drawal or that the carrier was now rebating were totally irrelevant toadeter mination of the status of the agreement Agreement No 1Hong Kong Tonnage Ceiling Agreement 134 141 Where the parties toaconference agreement filed atonnage ceiling agreement which byitsterms did not purport tobeamodification or amendment of the conference agreement and the letter of transmittal specifically stated that itwas separate from the conference agreement and the conference agreement was limited torate making the tonnage ceiling agreement was aseparate and distinct agreement Arepresentation made inaletter of tran smittal arequired document isentitled tosome weight inconstruing the accompanying agreement particularly ifthere isambiguity inthe agreement itself Moreover since the tonnage ceiling agreement was atemporary expedient itwas not the type of agreement usually incorporated inapermanent conference agreement Inany event itwas imma terial whether the tonnage ceiling agreement was considered tobeaseparate agreement Ifseparate itrequired continued agreement onthe part of all whom itpurported tobind ifitwas considered aspaI tof the conference agreement itwas governed bythat agreement sunanimous vote provision since itinvolved abasic change inthe scope of the agreement ld143 144 Anagreement may beamended during the course of hearings without amend ment of the order of investigation Itisentirely proper for aHearing Examiner toencourage modifications which might reasonably lead toanagreement solong assuch modifications are within the scope of the original inquiry Agreement 9448 Joint Agreement Between Five Conferences inthe North Atlantic Out bound European Trade 299 423



424 INDEX DIGEST Violation of ageneral order of the Commission which was not issued toexplain interpret or implement section 15need not beaviolation of section 15Outward Continental North Pacific Freight Conference 349 354 Admission toconference membership The Commission isnot precluded from disapproving aconference agreement for failure tocomply with self policing requirements conference admission requirements or shippers requests and complaints procedures onthe ground that itcan only disapprove anagree ment ifitfinds that the agreement operates inone of the four ways set out insection 15Section 15specifically provides for dis approval of anagreement for failure tomaintain adequate policing reasonable procedures onshippers com plaints and reasonable and equal membership pro visions Ifthese standards are not met nofurther inquiry astothe general effect of the agreement isnecessary Outward Continental North Pacific Freight Con ference 349 352 353 General Orders 79and 14are not invalid onthe ground that the Commission cannot byrule prescribe the system tobeused byaconference infulfilling the statutory requirements inthe areas of the Orders The Orders donot dictate any single form of compliance with the statute Id355 356 GeneI1al Order 9requires aconference l3greement tocontJain provislions insulbsta nti aHy the ror mOlf the nine pooV isirons enumerated rtJherein These pro visions contain standards designed toguarantee that the essential elem ents of qualificatioo fur admission ailld S1afety from expulsion are met The Order does not requi rethtthe enumerated provisIons be1ucorporated ver b3JtJiJm Mere statement oIf the poocedlures inthe agreement wirtl not guarantee reia sonableness and eqwality of tJreatJrnent I3ndtherefore repo rtsof actions taken are equired Id356 The Coanmissironba s1lI0 gua rantee Ithat oonferences whiohinf ormlit of their procedures and reports 001 aotlixms taken thereunder have neoessal lilly operated fairly with respect toGeneral Orders 79aud 14Oompli ance with theorders dioes gua rantee that conferences have established ageneool Mmework und er which the mandlMes of section 15lallbeC3Jl ried out As toactUlal oper ati ons once the Commli ssion rocroves reports itcan decide whether toinvestigate fur therto determrine ifaconference soperations are proper Id357 358 The Commission sattempt toenforce iDS General Orders 79and 14against aoonference warS nlOt anruttempt toeruforee the ordevs lrubroa dDhe conference serV edtile foreign commerce Ifthe Untted States and IOpemted under anappr ved haSiic oonfereIliCe agreement for mauy years The mefuct tha tthe con ference agreement ilssubject toCommiss ion jurisdJictio nshould preclude the conference from questioning the applio3JbHity of the general orders toitsactivities The Oommission cannot see how the actJivli ties of aconference serving USfureign commerce can have noeffect IOn USshipper s01UScarriers whiClh mri ght seek tojoin the conference Id358 359 Antitrust laws Section 15of the 1916 Act exempts steamS hdpconferences and other anti oomrpetitiye groups from the antitrust laws when and only aslong astheI3gree ments estab 1ishling sudh glooups IWl epproved bythe Ooonmdssion Indeciding whether continued appro v3JI should bealLtowed unanimity and tieing rules they must beexamined inthe light of the four criteria of secti on15Passenger Steamship Ooruferences Rega rding Toovel Agents 2733



INDEX DIGES lI425 Indetermining whether toapprove inutiiaNy or toaHow conmnued aPPl Ov al of anagreement under section 15the Commis sion must reconcile asbest itcan two statutory schemes embod ing somewhrut inconsistent policies the anti tvust laws and the Shipping Act tisvtalid ItOsay that congressilonal IpoUcy istiliiat of endOurag ing or Illt least aillowing the conference system itjsless than valid tocontend that this represents acomplete and unqualified endorsement of the sYSitem Id33The determiootion toapprove or toaUow continued appl oval of anagreement requires nsideraItli On of the public interest dnt1he preservation Of the 00iIll peti tive philosophy embodied inthe antitrust laws and aconsideration of the ci vCU mstances and CIondiitions existing Inthe pantiicullB rtrade rinquestion which tJhe anticompetitive agreement seeks toremedy or prevent Before legali ing conduct under soot ion 15whi chmjght otherwise beunlaWifu lunder the antitrust laws the Colll11llission sduty toprotect the public interest requires that itscruti nize the agreement tomake sure that the conduct legalized does not invade the prohWbibions of the antitrust ruws more than isnecessary Id34Parties seeking exemptiion from the antitrust laws must ShDW that their agreement istrequdred byaserious transpol ltattion need or rinorder tosecure important publiC benefits Otfuen 1iise and wh tever may have been the policy of the OommissiJOn spredecessors itisthe Oommi ssion sview ithrut the public interest inthe preseI Vartli onOf con1lpetiJtJLon where possiJble even inregull8 ted industries isunduly offended and the agreement isContr1ary tothat interest wtilthin the meandng of section 15ThJs applies equ aiHy where the question iswether toal lowpDior lappDoYiUI of anagreement tJo continue unmodified rd3435Approval of agreements ApDior iBIppmv al under section 15nomtJter how long Iftgo granted may not beconverted 1nto 1ft vested right of continued 3Jpprov a1simply ooClaJUse the parties tothe agreemerut desire continued approval Passenger Ste mship Oonferences Regarding Tr avel Agents 2l34TheCommissiDn cannot approve anew agreement under section 15ifprior tooapprov a1one of the avties withdraws The OomnliiSisiJon ginitial bask under seem on15iistodeal with ag1 eements among or between car riers or other per sons subject tothe Act not doi sagreements The Oommissi oncallInot oompel acarrier toparticipate inasec1 ion 15typeagreement against itswill Appr oral Of anagreement after withdvawlal Of III parti Ci pant Wouldbe tantamount torompeHing the wii1thdI aWing pa1rts tJOparticipate Agreemerut No 9431 Hong Kong Tonnage CeiHng Agreement 134 141 142 The Commission sconditiiOnaiJ wpprov al prtocedure oSl1 ot contro ytoitsobli gTtiions under section 15Ifthe pavties toaproposed agreement donot w1ish tJo aail themselves of 1fuis purely procedur al short out toaopproV al the Oom mli ssion wHI set the IIllIarbter dIown for hea lIing The Commission iIsnot required tDappr Ove aproposed agreemerut instiaJntly or set itdOwn immediately flor ahea Ding Id142 Where aconference filed amodification toitsbasic agreement toinclude self policing and admission and withdrawal provisions and prior toapproval aconference member withdrew from the modific tion agreement noagreement existed for the Commission toact upon Afair reading of the telegram of with drawal tothe Oommission was that itsOPPOsition tothe whole modification agreement was unqualified and itswithdrawal was complete The decision inHong Kong Tonnage Oeiling Agreement 10FMC 134 was applicable The agree



426 iNDEX DtG STment inthaJt case was found tobeanew agreement and not amodification but this was adistinction without adifference particularly iil view of the fact that the voting provisions of the basic agreement required unanimity whenever asubstantial change inthe arrangement was contemplated Petition of New York Freight Bureau Hong Kong for Declaratory Order 165 168 Vhere aconference member withdrew from run agreement amending the basic conference agreement prior toapproval of the amendment the approval given bythe Commission was void abinitio Id169 When one of the origiJIlal parties toanew agreement filed for section 15approval withdraws from the agreement prior toapproval the Commission sjurisdiction isdestroyed Before approval aconference agreement isnomore than acontingent agreement depending for itsvitality onOommission approval Modifica tion of Agreement 5700 4261 269 270 Ajoint agreement between five conferences inthe Nor thAtlantic Outbound lDuropean Trade providing for meetings and consultations oncommon problems excepting matters described insection 15other than cooperative working ar rangements could not beapproved The Commission must know precisely what itisapproving and the agreements must set this forth clearly and insufficient detail toapprise the public just what activities will beundertaken The agree ment also failed tocomply with section 15standards inthat itwould becontrary tothe public interest toapprove anagreement whose coverage was sovague that the public could not ascertain the coverage byreading itand inthat the agree ment was not true and complete Agreement 9448 Joint Agreement Between Five Conferences inthe North Atlantic Outbound European Trade 299 306 307 Agreement between conferences setting for thindetail activities tobeunder taken jointly isapproved aIlld elimi llation of provisions relating tojomt participation inoffice services and the filing of reports and circulars with the Commission ispermitted Id312 313 1Jhe OommisSion isnot precluded from disapprov inga conference agreement for failure tocomply wLth self policing requirements conference admission requirements or shipper srequests and complaints procedures onthe ground that itcan only disapprove anagreemoot ifitfinds that the agreement operates inone of the four ways set out insection 15Section 15specifically provides for dis approval of anagreement for failure tomaintain adequate policing reasonable procedures onshippers complaints and reasona ble and equal membershjp pro visions Ifthese standards are not met nofur ther inquiry astothe general effect of the agreement isnecessary Outw1ard Oontinental Nortih Pacific Freight Conference 349 352 353 Cessation of trade The Commission isnot required toand will not disapprove agreements involv ing the trade between the United States and Cuba because of the cessation of trade The situation unlike that inprior eases wa snot due tothe VOluntary action of the conference members Cessation of trade was brought about bysovereign act Itwould beillogical and inequitable for anagency of the govern ment which imposed the embargo todisapprove the agreements Continued approval would facilitate resumption of service when the embargo was lifted Agreements Nos 4188 Etc 9294AtransSihipment agreement would not bedisapprOVed astothe portions dealing with transshipment at Singapore and Penang onthe ground that the trade at those ports was nonexistent due tothe confrontation between Indonesia and Malaysia There was every reason tobelieve that normal trade relations would



lNb xblGmST 427 beresumed inthe near future ItWQuld place Ull unreasonable burden Onthe carriers invQlved torequire them towait until transshipment at the pOrtshad again becQme anaccQmplished fact MQreQver where acessatiQn Qf atrade isbrOught abQut byasOvereign act this fact does nOlt cOnstitute grQunds for mQdifi catiQn 01disapprQval Qf anQtherwise acceptable agreement invQlving that trade Transshipment and ApportiO nment Agreements frOmIndQnesian PQrts toUSAtlantic and Gulf PQl Its183 193 Conference tieing rule Restraints imposed byron ference tieing rule prohibiting travel agents apPOinted bycQnference members frQm selling passage Qn nOncO nference lines Qn the agents the nOncQnference lines and the traveling public have Operated against the best interests Qf all three grOups Once this was shO wn the cQnference vas required todemO nstarte that the rule was required byaseriO ustrans pOrtatiQn need necessary tosecure important public benefits 01infurtherance Ofavalid regulatO rypurpose Ofthe Shipping Act The rule was nQt shQwn tobenecessary tomaint ain cOnference stability fiJnd was nQt justified bythe services perfO rmed fOrthe agents bythe cQnference Passenger Steamship COnferences Regarding Travel Agents 274647Detriment tocommerce Passenger steamSJh ipcQnference rule asimplemented contra rytothe busdness judgment Qf nearly all conference members requiring rmammQUS vOteQf the member ship tofixor alter tIDe maximum coonmission paya ble totravel agents appO inted bythe cosnference tosell passenger bookings has wQrked Itothe detri ment Ofthe commerce Ofthe United States Passenger SteallllSrup Qmferences Regarding Travel Agents 2738Passenger steamship cQnference rule requiring unanimO usvQte of members tofix01alter the maximum cOmmissiO npayable totravel agents has had aneffect incQnsistent with the desires OfmOst members tomeet the air challenge Lack Qf unanimity has onseveral occasiO nsprevented the cOnference ssubcO mmittee which has initial responsibility fQr cOmmissiO nsfrOmeven reporting the PQsitiO nsOfmember lines tothe principals Id38CQnference unanimity rule with respect tothe maximum cQmmissiO npayable payable totravel agents blOcked attempts byamajO rity Ofthe member lines tochange the general cQmm issiQn level fQr at least 6years and the tOur cOmmissiQn level fQr Over 2years The IQgical inference may aswell bethat the present level isfrQzen at alevel undesired byamajQrLty Qf the cQnference members The fact that the recQrd dOesnQt shQW whether 01nOtamajO rity WQuld decide toraise the cOmmissiO nlevel isirrelevant Ifthe rule has been shO wn toQperate tothe detriment Qf CQmmerce towait until there isevidence that itagain operates inthat fashiQn befO rethe rule isoutlawed WO uld betosuggest that illegal aotiO nscannO tbedisapprQved Qnce they may have ceased This reasO ning WQuld destrQY the purpose Qf regulatiQn ld40Evidence Qf the blOcking Qf the desires OfamajQrity Qf the member lines toachieve their gQal present inthe prQceeding isasufficient reaSQll fOrdeclaring cQnference unanimity rule wiiUl respect tothe maximum cQmmissiQn payable totrayel agents detrimental tothe CQmmerce Qf the Untted States ld40The ecO nOmic factO rthat ittakes trayel agents mQre time tobOQk sea passage than air passage eQuId hayebeen QverCQme but fQr cQnference unanimit rule requiring unanimous vote of membership tofixor alter the maximum commission payable totrayel agents The purely superficial equilibrium between cQmmissiQns fOrbOOking sea and air passage WQuld have been replaced bythe majQrity Of



428 INDEX DIGEST conference members byahigher percentage level of commissions for sea passage The record indica tes that until this isdone the economic self interest of travel agents will serve tofoster the definite tendency tosell air passage over sea pas sage asituation contrary tothe public sinterest onthe Shipping Act sdeclared purpose of encouraging and developing amerchant marine adequate tomeet the requirements of lhe commerce of the United St3Jtes with foreign countries The Commission sresponsibility for protecting thart interest requires that itnot grant continued approval toanticompetitive conduct which tends toreduce the effectiveness of our merchant marine Since the unanimity rule creates the situation which tends tofoster airline booking at the expense of potential steamship bookings itisdetrimental tocommerce of the United States within the meaning Of section 15Id4243Conference unanimity rule has prevented amajorLty of members from raising the levels of travel agents commission and has periodically worked tofreeze commissions at levels effectively lower than commissions paid byairlines This disparity fosters atendency onthe part of Itravel agents topush air travel thus depriving the undecided traveler of his right todeal with anagent free of any motivation based oneconomic self interest This situation isdetrimental Itothe waterborne foreign commerce of the United St3Jtes and contrary tothe public interest inthe maintenance of asound and independent merchant marine Id4344Passenger steamship conference rule which prohibits travel agents appointed byconference members from selling passenger bookings oncompeting noncon ference lines without prior permission from the members opera tes tothe detriment of the commerce of the United States and has tobedisapproved under section 15The rule prevents travel agents from selling transpor ta1tion onnonconference lines denies the nonconference carriers the use of agents onwhom they had todepend for the sale of transportation and denies prospective passengers the right touse the valuable service of agents infulfilling their desires totravel onnon conference vessels Id46Discrimination Congressional allowance of the conference system was and isconditioned onsubjection of conferences agreemen1ts and operations under agreements tostrict administrative surveillance toinsure fair play equality of treatment and pro tection from discrimina tion Passenger Steamship Conferences Regarding Travel Agents 2735Passenger steamship conference rule prohibiting travel ageruts from selling passage onnonconference lines isunjustly discriminatory asbetween carriers within the meaning of section 15The admitted intent of the rule istoeliminatte nonconference competition Agents have lost prospective bookings Nonconference lines have been denied access tochannels controlling 80percenlt of the business Rule must bedisapproved Id47Filing requirements Where anapproved conference agreement expressly referred topayments tobrokers ifunanimously agreed onbythe parties anagreement reached unani mOUSly topay a3pel cent commission toforwarders was not required tobefiled under section 15Practices Etc Vest Coast of Italy Sicilian and Adriatic Ports North Atlantic Ran eTrade 95109 While anagreement fixing or regul 3Jt ing the aJlllOlIDts of brokerage isanagree mEmt within the meaning of section 15that has tobefiled for approval once aconference agreement has been approved conference arrangements regarding



INDEX DIGES l429 brokerage payments toforwarders are permissible without separate section 15apprO val Id109 Agreements between three members of acOnference topay commissions toforwarders onadeferred basis were unfiled and unapproved section 15agree ments BOththe fai lure tofile immediately and the effectuation of the agreements withOUit approva lare violations of section 15The agreements cannot bedescri edasmerely reiterations of the cOnference requirement not topay rebates Id109 110 114 Section 15requ1res absO lute compliance There isnOroom for technical vio IwtiO nsExoneration of respondents cannot bepremised onthe mere designation of failure tofile agreements astechnical or insubstantial Itisimmaterial thwt agency personnel knew of the agreements Ramificati ms of the decisiO nupon the subS1idy program isalsO immaterial tothe questiO nof whether the agreemen tswere subject tosecdon 15and were filed Nor was aUSflag carrier being dis criminated against beea use the proceedd llgdid not have coextensive thrust against foreign flag earriers Id110 111 114 115 Transshipment agreements cOncluded between individual carrier must befiled fOrapprO val under section 15Transshipment and ApPO rtiOnment Agreemell tsfrom Indonesian Ports toUSAtlantic and Gulf POrts183 192 Anagreement between anumber of cal riers toagree toenter into anagreement with otJher carriers for the transshiipmerut fcargO was not subject tosection 15Itwas only when afinal agreemeJ1Jt had been cOncluded that the requirements OfsectiO n15came intO play Id196 Anagreement between anumber Ofcarriers toagree toenter inro anagreement with another grOupOfcarriers for the transshipment of cargo isnot Subject tosection 15AmeN agreement tonegO tiate among the members OfOneside of the ultimate bargain cannot standing alOneaccomplish those things covered bysectiO n15and therefore such anagreement does not come within the section Transshipment and Through Billing Ar rangement Between East Coast POrtsOfSOuth Thailand and United States Atlantic and Gulf Ports 199 215 Court decisiO nshOlding that the actiO nof agroup fcarriers members CJf acOnference ininitiating ascheme of dual rates inaparticular trade requires approval under seotrl On15before itcan becarried Out because the basic conference agreement does not prOYide acOver OfauthO ri tytoadO pt such ascheme donOtbyanalO gyrequire that anagreement between anumber of carriers toagree toenter inito anagreement with anorther grOupof carriers fOrItransship ment Ofcargo besubmitted for Commission approval Inthe dual rate Situation the Commission approves the sctleme Wild the conference then enters into thOusands of uniform dual rate cOntracts Unlike the indivuduaI dual rate cOntracts the Oommission must scrutinize each proposed transshipmenIt agree ment tosee ifbbe specia lterms inthe special circumstances Ofthe trade are cOmpatible with section 15sltandards Id216 217 Aninterchange agreement between acarrier and Itruckers whO performed apickup and delIivery service onbehalf Ofthe carrier was nOtrequired tobefiled with the OommissiO nThe truckers were nOtsubject tothe Shipping Act Portalwtin Velazquez Maldonado vSea Land Service Inc 362 372 No priO rapprO yal under seotion 15was required fur terminals torevIise atariff tomake strike storage payable bythe vessel rather than the cargO Approval of the basic agreement under which the tenuinals opera ted carried wilth itcontinued authori tytojointly fixcharges and properly aHreate them While apa1rticular change inaHocwtion may beanunreasonable pra tice under sectiO n17qr unlawful under sectiO n16or some Other section itdoes not consUtute anew



430 INDEX DIGEST agreement or amooification tothe existing agreement Boston Shipping Assn Inc vPort of Boston Marine Tenninal Assn 409 413 414 Foreign toforeign commerce Aconference agreement covering paSSenger traffic between European ports onthe one hand and United Sta tes and Canadian POl tsonthe other hand was approvable even through foreign voforeign commerce was involved The Com mission would not depart from the deci sioo inOranje Line vAnchor Line Ltd 5FMB 714 inwhich case the Maritime Board held I1halt ithad jUrUsdic 1ion under section 15over anagreement covering both foreign commerce of the United Stwtes and the intimately related foreign commerce of Caoo daApproved ope of Trades Oovered byAreement 7840 asAmended Atlaooc Passenger Steamship Conference 912Jurisdiction of Commission Tohe Commission had jurisdiction over aproceeding involving agreements of carriers topay commissions toforeign freight forwa rders The agreements had animpa 1t onthe landed cost of goods inthis oourutry More importantly Ithe Ship pi ngAct specifically has extra territorial applicatJion and does not require demonstrable impact onour Ommerce The Oommission cannot divest itJSelf of i1lsresponsibility because itisdifficult 100 linvestigate and regula temisconduct which occurred abroad Practices Etc West Coast of Italy Sicilian and Adriatic Ports NortJh Atlantic Range Trade 95112 115 For the Commission tohave jurisdiction there must be1anagreement among 2common carriers bywater or other persons subject tothe Act 3toengage inantiC Ompetitive or cooperative activity of the types specified insection 15Ifone or more element islacking the Commission does not have jurisdiction under section 15Most fundamental isthe requirement that there beanactual viable agreement towhich aUthe parties have given and continue togive their assent until approval ishad Agreement No 9431 Hong Kon Tonnage Ceiling Agreement 134 140 Ifat any time prior toapproval bythe Commission one of the parties toanew agreement filed with the Commission changes itsmind and withdraws from the agreement the document previously filed becomes obsolete The act of withdrawal destroys the subject ma tter of the Commission sjurisdiction Asection 15agreement isnot aprivate contract hut apublic contract The right of the parties asagainst each other for breach of contract must bedistinguished from the question of whether there isinexistence anaPprovaoble agreement under section 15Id140 141 First Carriers under atransshipment agreement were subject tothe Ship ping Act not wi thstanding that they were foreign and itwould beimpossioble toobtain inpersonam jurisdiction over them There was noneed for the Com mission todosoinorder tocarry out itsregulatory obligations under secti on15Itwas enough that First Carriers were engaged inthe transportation bywater or property between aforeign country and the United States The Com mission did have inpersonam jurisdiction over the other carriers inyolved Trans shipment and Apportionment Agreements from Indonesian Ports toUSAtlantic and Gulf Ports 183 191 The Commission inexercising itsregulatory duties under section 15directs itsattention more tothe agreement and not somuch tothe parties thereto iAs long asthe parties satisfy the definition of common carriers bywMer inthe transportation of goods from aforeign country tothe United States the Com mission has jurisdiction over the agreement Id192



INDEX DIGEST 431 Section 18badded tothe 1916 Act requires common carriers inforeign commerce and conferences of such carriers tofile their rates with the Com mission for transportation toand from United States ports and foreign ports between all points onitsown route and onany th1 ough 101tte whiGh has been established and gives the Commission jurisdiction over the rates sofiled Con gress cannot becharged with the futile action of assigning this responsibility tothe Commission toregulate rates onathrough route ifthe Commission had noauthority over inter carrier agreements under which such rates are estab lished Argument that inclusion of the italicized words shows acongressional intention toomit them from sections 1and 15isunacceptable Transshipment and Through Billing Arrangement Between East Coast Ports and South Thai land and United States Atlantic and Gulf Ports 199 213 Modification of agreement Commission authority Section 15clearly gives the Commission uthority after notice and hearing tomodify agreements without consent of the parties Prior non use of the power did not operate torepeal itWhen the power isexercised bydirect action the agreement ceases tobeanagreement of the parties Itbecomes amodified agreement Modification of Agreement 5700 4261 268 269 Wbere aconference with aunanimous voting rule files anamendment toitsbasic agreement for approval and one of the members withdraws from the amendment prior toapproval the amendment nolonger may beconsidered asaconference generatecl rnoclification Id270 Conference agreement will bemodified toadd self policing and membership provisions Withdrawal of approval would penalize 16out of the 17member lines who indicated their willingness tocomply with General Orders 7and 9Since the conference had aunanimous voting procedure itwas powerless toaccept modification proposed inorder of conditional approval Id273 Initial Decision isadopted with the exception that the agreement involved ismodified and asmodified approved The modifications specify the particular areas inwhich the member conferences are authorized tomeet and discuss mutual problems Agreement asmodified does not authorize the rties toagree onanything except housekeeping arrangements Agreement 9448 Joint Agree ment Between Five Conferences inthe North Atlantic Outbound European Trade 299 300 Public interest From substantial evidence of record itisreasonab letoconclude that but for conference unanimity rule the majority of member lines would have increased travel agents commissions and that anincrease would have enhanced the com petitive position of the steamship lines Inthe absence of ashowing that the rule was required bysome serious transportation need or was necessary tosecure animportant public benefit or was infurtherance of some purpose or policy of the Shipping Act disapproval of the rule isrequired toprotect the pUblic interest against anunwarranted invasion of the prohibitions of the anti trust laws since itwas not shown tobenecessary infurtherance of any valid regulatory purpose under the Act Passenger Steamship Conferences Regarding Travel Agents 2744Passenger steamship conference rule prohibIting traVel agents from selling passage onnonconference Hnes iscontrary tothe pUblic interest because itinvades the prohibitions of the antitnIst laws more than isnecessary toserve the purposes of the Shipping Act and there has been noshowing that the rule is



432 INDEX DIGEST required byaserious transportation need or isnecessary tosecure important pUblic benefits Id47Oonference agreements providing that member lines may negotiate rates with MSTS donot prohibit the conference members from responding tothe MSTS competitive bidding pl anAny agreement or rule promulgated thereunder which could properly beconstrued aspermitting the foreign flag segment of acon ference torefuse tosanction aparticular Illlethod bywhich the USflag member lines may deal with the government for cargo reserved bylawtoUSflag section 15Ifone or more element islacking the Commission does nat have lines would becontrary tothe public interest within the meaning of section 15Carriage of Military Cargo 698688Rates Provision of conference agreement covering establishment and maintenance of agreed rates charges and practices for or inconnection with transportation of cargo bymembers did not authorize atwo level rate structure based onvessel flag The system 1introduced anentirely new scheme of rate combina tion and discrimination not embodied inthe basic agreement 2represented anew course of conduct 3provided new means of regulating and controlling competition 4was not limited tothe pure regulation of intraconference competition and 5constituted anactivity the nature and manner of effectu ation of which could not beascertained yamere reading of the basic agree ment Separate approval isrequired Persian Gulf Outward Freight Conference Agreement 7700 R3Jte Structure 6165Project rate systems have never been held bythe Commission or itspredeces sors not torequire specific authorization inasection 15agreement Id66Legislative history of Public Law 346 amending section 15and cases con stru ngitindicate that itfsintended absen additional approval tolimit confer ence authority such ascontained inconference agreement provision covering establishment and maintenance of agreed rates charges and practices strictly tothe rate making authority contained therein Atwo level rate system based upon vessel flag isnot authorized bysuch aprovision and cannot beeffecuated prior toCommission approval Id66Sell policing Aconference self policing system must provide specific and realistic guaran tees against arbitrary and injurious action Arbitrary and injurious action can flow both from anunsupported finding of guilt or anunconscionably large penalty Both the finding of violation aswell asthe level of the penalty should beincluded inthe arbitrator sscope of review This isessential where the conference itself sits injUdgment upon anaccused member Modification of Agreement 5700 4179 180 181 Section 15of the Shipping Act requires that conference agreements contain asystem for self policing and the Commission has the authority torequiTe inclusion of self policing asacondition precedent tocontinued approval of anagreement Adequate procedures must beset for thinthe basic agreement whereby the machinery for self policing isestablished and there must beimplementation of that machinery inpractice Ifthe conference does not imple ment the machinery ingood faith withdrawal of approval isindicated bythe 1961 amendment tosection 15Aconference cannot legally police itself unless the basic agreement includes aself policing system Modification of Agreement 5700 4261 272 273



INDEX DIGEST 433 There isnosingle self policing system which the Commission considers best and thisisleft toindividual conferences towork out for their own purposes Self policing system atone time agreed tobyall members of conference isselected bythe Commission for the New York Freight Bureau Hong Kong Conference Objections of one member consist of conjectures astohow the system might beused asaninstrument Of oppression Ifthe system isnot administered inafair manner afinding of inadequate policing would besupported for which the mandatory penalty isdisapproval of the entire conference agreement ld274 The Commission isnot precluded from disapproving aconference agreement for failure tocomply with self policing requirements conference admission requirements Or shippers requests and complaints procedures onthe ground that itcan only disapprove anagreement ifitfinds that the agreement operates inone of the four ways set Out insection J5Section 15specifically provides for disapproval of anagreement for failure tomaintain adequate policing reasonable procedures onshippers complaints and reasonable and equal membership pro visions Ifthese standards are not met nofurther inquiry astothe general effect of the agreement isnecessary Outward Continental North Pacific Freight Conference 349 352 353 General Orders 79and 14are not invalid onthe ground that the Commission cannot byrule prescribe the system tobeused byaconference infulfilling the stoatutory requirements inthe areas of the Orders The Orders donot dictate any single form of compliance with the statute ld355 356 General Order 7requires that aprovision for self policing becontained inaconference agreement The method or system used the procedures for handling complaints and the functions and authDrity of persons having responsibility for administering the system must bedescribed Reports must befiled tvice ayear The Order does not dictate what method or system istobeused ld356 The Commission has noguarantee that conferences which inform itof their procedures and reports onactiDns taken therermder have necessarily operated fairly with respect toGeneral Orders 79and 14Compliance with the Orders does guarantee that conferences have established ageneral framework rmder which the mand ates of section 15can becarried Out As toactual Operations onoo the Commission receives reports itcan decide whether toinvestigate further todetermine ifaconference soperations are proper Id357 358 TheCommissi On sattempt toenforce itsGeneral Orders 79and 14against aconference was not anattempt toenforce the Orders abroad The conference served the foreign commerce of the United States and operated under anapproved hasic conference agreement for many years The mere fact that the con ference agreement issubject toOommission jurisdicti On should preclude the conference from questioning the applica bility of the General Orders toitsactivi ties The Commission cannot see how the activities Of aconference serving USforeign commerce can have noeffect onUSshippers or UScarriers which might seek tojoin the conference Id358 359 Shippers requests and complaints Requiring of self policing provisions insection 15agreements without requir ing such agreements tohave provisions relating toshippers requests and com plaints isnot inconsistent under the language Of section 15The requi rement with respect toshippers requests and complaints relates toadoption of reasonalble procedures for hearing requests and complaints and does not effect asubstantive change inthe scope of the conference agreement Aconference can adopt and 299 8430 6829



434 INDEX DIGEST implement adequate procedures for dealing with shippers complaints and requests without obtaining prior approval under section 15Self llicing procedures however require specific approval Modificittion of Agreement 57D0 4261 273 The Commission isnot pr Cluded from disapproving itconference agleement for failure tocomply with self policing requirements conference admission requirements or shippers requests and COml laints procedures onthe ground that itcan disapprove anagreement ifitfinds that the agreement operates inone of the four waY sset out insection 15Section 15specifically provides for disapproval of anagreement for failure tomaintain adequate llicing reason able procedures onshippers complaints and reasonable and equal membership provisions Ifthese standards are not met nofurther inquiry astothe general effect of the agreement isnecessary Outward Continental No rthPacific Freight Conference 349 352 353 General Orders 79and 14are not invalid onthe groun dthat the Commission cannot rbJ rule prescribe the system tobeused byaconference infulfilling the statutory requirements inthe areas of the Orders heOrders donot dictate any single form of compliance with the statute Id355 356 General Order 14requires that procedures adopted byaconference with respect tohearing and considering shippers lequests and complaints bereason atble Itdefinesshi lperS requests and complaints Conferences must file itstate ment outlining incomplete detail procedures adopted and quarrterly reports describing req llests and complaints received and neUron taken The Order does not specifically dictate the typeof procedures tobeadopted Id357 The Commission has noguarantee that conferences which inform itof their procedures and reports onactions taken thereunder have necessa rily operated fairly with relect toGeneral Orders 79amI 14Oomplia llce with the Orders does guarantee that conferences have established lageneral framework undel which the mandates of section 15can becan ied out As toactual operations once the Commission receives reports itcan decide whether toinvestigate further todetermine ifaconference soperaUons are proper 1d357 358 The Commission sattempt toenforce itsGeneral Orders 79and 14against aconference was not anattempt toenforce the Orders abroad The conference served the foreign commerce of the United States and Ollerated under anapproved hasic conference agreement for many years The mere fact that the conference agreement issubject toCommission jurisdiction should preclude the conference from questioning the applicahility of the General Orders toitsactivities The Commission cannot see how the activities of aconference serving USforeign commerce can have noeffect onUSshippers or UScarriers which might seek tojoin the conference Id358 359 Transshipment agreements Acarrier transporting cargo from Indonesian outl rts toIndonesian base ports under anexclusive arrangement with other carriers fOr oncarriage toUnited States ports isacommon carrier bywater inthe foreign commerce of tlle United States Where there exists almitary contract of affreightment such asathrough bill of lading bywhich two or more carriers or conferences of carriers hold themselves out totransport cargo from aspecified foreign port toalint inthe United States with transshipment at one or nlore intermediate lints from one carrier toanother each of the carriers soinvolved isengaged intransport ing cargo bywater fromaforeign country tothe United States Transshipment and ipporUonment Agreements from Indonesian Ports toUSAtlantic and Gulf Ports 183 190 191



INDEX DIGEST 435 First Oarriers under atransshipment agreement were sUbject tothe Ship ping Act notwithstanding that they were foreign and itwould beimpossible toobtain inpersonam jurisdiction over them here Vasnoneed for the Commission todoS0inorder tocarry Out itsregulatory obligations under section 15Itwas enough that Jj irst Ca lriers were engaged inthe transportation bywater of prop erty between aforeign country and the United States The Commission did have inpersonam jurisdiction over the other carriers illvolved 11191 ransshipment agreements concluded between individual carriers must befiled for approval under section 15Id192 Anagreement between calliers transporting cargo from foreign out ports toforeign base ports 111 1other carriers froncarriage of the cargo toUnited States ports issubject tosection 15for three reasons 1SInce both groups of carriers are subject tothe Act any agreement among them meets the criteria of section 15astoparties tothe agreement 2the agreement isone fixing or regulating transportation rates or fares preventing or destroying competition allotting ports and providing for anexclusive preferenUal or coopera tive working arrangement and 3since the oncarriers actually serve United States ports effective practical regulation of the agreement can beachieved without inpersonam jurisdiction over the originating carriel sId192 Under long established pOlicy fiHl consistent practice the Commission and itspredecessors have always required approval of transs hi pment agreement under section 15The fact that inmany instances the carrier or carriers onone side of the agreement donot touch United States territory isimlnaterial The consistent administrative construction of the Act isentitled togreat weight Inference that inclnsion of the phrase onitsown route or any through route which has been established insection 18bshows Congress intent toexclude jurisdiction over such through routes inthe original Act isunVarrallted Id192 193 Exclusive dealing provision of atransshipment agreement requiring the only originating carrier inthe trade topatronize exclusively conference carriers oncaN ying the cargo involved toUnited StJates ports must bedisapproved since the possibility of any independent oncarrier entering the trade was utterly precluded Such aprovision went far beyond the permissible limits of section 15unduly prevented competition and was therefore contrary tothe public interest simila ragreement was al lHovable where there were other originating carriers which could beutilized byanindependent oncarrier The Commission ill not sancUon anahsolute monopoly inanimportant segment of atrade inUnited States foreign commerce Id193 195 Anagreement providing for the apportionment among conference carriers of some of the transshipment cargo carried under atransshipment agreement was approved The agreement could have little or noeffeot upon anindependent competitor Itwas shown that the agreement would tend toeliminate wasteful practices alld promote orderly cOl1ltinuity inthe flow of cargo inthe trade IdH6197 Carriers transporting cargo from Thailand toSingapore under anexclusive arrangement with other carrier for oncarrying the cargo tothe United States are common carriers bywater inthe foreign commerce of the United States both byvirtue of their actual cnrr ring and hecause of their joint activity wi ththe oncarriers covering the entire route Tl nnsshipment and hrough Billing Ar rangement Between East Coast Ports of South hailand and United States Mlantic and Gulf Ports l208 Atransshipment agreement between carriers transporting cargo from lhailand toSingapore and other carriers for oncarriage toUnited States ports isHot



436 INDEX DIGEST exempt from section 15because the originating carriers donot make any direct calls at United States POl tSonother routes or because the through bills of lading are issued bythe oncarriers Other activities of carriers have nobearing onthe legal status of the transshipment agreement Inmost ifnot all trans shipment agreements either the originating carrier or the oncarrier issues athrough bill for the whole trip but this hsnever been held Itoprevent the agreement being subject tosection 15leI 209 Atransshipment agreement involving exclusive dealings between the two groups of carriers isnot exempt from section 15because the transshipment points unlike those inthe Canal Zone case 2USMC 675 are inforeign territory and the Canal Zone agreement did not involve exclusive dealings and included through movements bysingle member carriers aswell astransshipment The Commission treated the Canal Zone case asasituation where the originating carriers did not touch aUnited states port and the Canal Zone has always been treated asforeign commerce The Ca nal Zone case also had exclusive features Id210 Under frequent rulings and decisions long established pOlicy and consistent practice the Commission and itspredecessors have always required approval of transshipment agreements under section 15The fact that inmany instances the originating carriers donot touch USterritory makes nodifference All trans shipment agreements whether or not they contain exclusive features fall within section 15They are invariably cooperative working arrangemen1ts Id211 Anexclusive transshipment agreement between carriers transporting cargo from Thailand toSingapore and carriers oncarrying the cargo toUSPOl tSisSUbject tosection 15Totreat itasaninnocuous incidental facet of the overall activities of the carriers would overlook the spirit aswell asthe letter of the Act The exclusive arrangement goes far beyond the elimination of intraconfer ence competition and attempts torestrict the competLtion of independent carriers Vithout surveillance under section 15such preda tory devices are Obviously capable of being of being discriminatory of detriment toour foreign commerce and contrary tothe public interest Id211 212 Section 18badded tothe 1916 Act requires common carriers inforeign commerce and conferences of such carriers tofile their rates with the Commis sion for transportation toand from United Sta tes ports and foreign ports between all points onitsown route ana onany tlwou gh1o1tte 1Vh ieh has been establishc land gives the Commission juriSdiction over the rates sofiled Con gress cannot becharged with the futile action of assigning this responsibility tothe Commission toregulate rates onathrough route ifthe Commission had noauthority over intercarrier agreements under which such rMes are established Argument that inclusion of the italicized words shows acongressional intention toomit them from sections 1and 15isunacceptable Id213 First Carriers under atransshipment agreement are engaged inpartici pating inthe transportation of property between the United States and aforeign country within the meaning of section 1of the 1916 Aot when they carry rubber onthe initial leg of the through route They are also constructively engaged inthe whole trip from Thailand toNew York byentering into the agreement because the carriage onthe entire trip then becomes ajoint and common undertaking between two groups of carriers Switching the cargo toadifferent vessel at Singapore does not change the fact that the transportation ispart of the foreign commerce of Ithe United States leI 214 Exclusive transshipment arrangement between agroup of originating carriers which operate exclusively between Thailand ports and Singapore and agroup of oncarriers which operate from Singapore toUSports was not shown tobe



INDEX DIGEST 437 unjustly discriminatory or unfair or detrimental initsoperation toUnited States commerce or contrary tothe public interest or inviolation of the 1916 Act Itwould promote amore efficient and orderly transshipment of rubber inthe Itrade and provide service toshippers inlean times Arrangement for sorting the cargo hythe originating carriers would speed the transshipment process The factor tha tthere woul besome restriction oncompetiotion did not prevent approval under section 15and the agreement should beapproved ld214 215 Each and every transshipment agreement should belooked at onitsown merit This cannot beachieved bynflexible and vnrying approach tothe question of whether originating carriers under such agreements are common carriers bywa ter inthe foreign commerce of Ithe United States The Act must beapplied uniformly toall carriers Each agreement hetween originating carriers and oncarriers issubject tosection 15The incidental agreements between the members of each group first tonegotiate and then tosign are merged into the transship ment agreement and every facet of individual agreements can beexamined aspart of the scrutiny of the transshipment agreement ld218 Ifian arrangement between oncarriers under atransshipment agreement toenter into the transshipment agreement could beisolated from the agreement itself itcould beappro able under sec tion IGCertainly ifthe enth eagreement isapprovable one of itsantecedent ParDS standing alone could not befound tocreate evils thwt would contravene the statute ld219 Exclusive transshipment arrangement represented the complete understand ing between the parties and had not been carried out without Commission approval let 219 220 Voting requirements Unanimity inrespect of matters under agreements isnot the policy of the United States which governs water carriers under section 15agreements Con gress has left resolution of the question tothe Commilssion tobesettled byrule or regulation ifthe Commission determines itnecessary toresolve the issue onanindustry wide basis Passenger Steamship Oonferences Regarding Travel Agents 273637Passenger steamship conference rule asimplemented contrary tothe business judgment of nearly all conference members requiring unanimous vote of the membership tofixorwlter the maximum commission paya ble totravel agents appointed bythe conrference tosell passenger bookings has worked tothe detli ment of the commerce of the United Sloa tes Id38Passenger steamship conference rule requiring unanimous vote of members tofixor alter the maximum commission payable totravel agents has had aneffect inconsistent with the desi res of most membel Stomeet the air challenge Lack of lU1an iIndty has onseveral occasions prevented the conference ssubcom mittee which has initial responsihility for commissions from even reporting the posi tJions of member lines tothe principals Id38Passenger steamship conference rule requiring unanimous vote of membership tofixor alter the maximum commission payable totravel agents may bemerely the procedure bywhich amaximulll level of commissions isfixed but itisentirely incorrect toconclude that the level fixed must befound mrlawful before the procedure itself can beordered modified Indealing with the rule itself the Commission must determine towhat degree itwill permit rigidifying or circum scribing of the flexibility of openltions under ananticompetitive agreement nfar eliffere nt determination than one astowhether agiven rate fare charge or commission fixed under aparticular procedure isitself valid under the lawlheone consideration isnot dependent upon the other Id38



438 INDEX DIGEST Oonference unanimity rule with respect tothe maximum commJssiOIl payab Ietotravel agents blocked attempts byamajority of the member lines tochange the general commi ssionlevel for at least 6yeaI1S and the tour eommis sion level for over 2years The logioal inference may well bethat the present level isfrozen at alevel undesi red byamajority of the conference members The fact thalt the record does not show whether or not amajority would decide toraise the COIII mi ssion level isirr levant Ifthe rule has been shown tooperate tothe debriment of commerce towa ituntil there isevidence that itagain operates inthat fashion before the rule isoutlawed would betosuggest that illegal actions cannot bedi sapproved once they may have ceased 1his reasoning would destroy the pur pose of regulation Id40Evidence of the blocking of the desires of amajority of the member lines toachieve their goal present inthe proceedings isasufficient reason for deC laring conference unanimity rule wilth respect tothe maximum commission payable totlavel agents detrimenta ltothe commerce of the United States Id40Record shows that conference unanimity rule with respect tothe maximum comani ssion payable totravel agents frustrated the desire of the majority of the member lines Determination of the effect of the rule upon actions of the Prin ciples has been made difficult byfailure of the conference tokeep and file com plete minutes of itsmeetings Thi sfailure has caused whatever evidenti ary sketchiness exists astoIthe effeotof the rule and the responsibility for this failure cannot beshifted tothe Commission Id40Oonference procedures must bereasonably adapted tothe goal of conference activity namely the voluntary effectuation of the desires of the member lines inachieving the concerted action which they within the limits of the lawfeel isappropriate Anessential factor inachieving vhis goal issufficient flexibility under the conference agreement toalter action which bhe memb ells may once havefonnd desirable but later appears tothwart their desires Id4041Outlawing of unanimous voting requirements because they failed voluntarily toeffectuate the desires of eonference members has often occurred Evidence exists inthi sproceeding of both veto usage and blocking of the desires of astrong majority of member Hnes for many years toraise the level of travel agents commissions Sueh results are clearly detrimental tocommerce asinimi cal tothe very nature of the conference asavoluntary association and unfa irasbetween the majority of carriers which desired the change and those fewwho blocked itFor these reasons the unanimity rule must bedeclared unlawful under section 15Id4142Oonference unanimity rule with respect tomaximum commissions payable totravel agents must also bedisapproved because itresulted inmaximum level of commissions which pl acc oookings of steaU1l hip travel at acompetitive cl isadvantage with airline travel The rec Ord clearly shows that itisnot economiC factors entirely beyond conference members eOlltrol which have caused this competli tive disadvantage but the rule itself ld42The economic factor that ittakes travel agents more time tobook sea prussage than air passage could have been overcome but for conference lUlanimity rule requiring unanimous vote of membership tofixor alter the maximum commission payable totravel agents The purely superficial equilib rium between oommis sions for booking sea and air passage would have been replaced bythe majority of conference members byahigher percentage level of commissions for sea passage The record indicates that until this isdone the economic self interest of travel lagents wHI serve tofoster the definite tendency tosell air passage over sea passage asituation contrary tothe pub liesinterest inthe



INDEX DIGEST 447 Fixing of rate Indetermin ing rbhe reasonahleness ofrate and ifnecessa ryinfixing minimum retLsona ble rates the Commission 11a 8tllthority Itoinsure tha tintheaibsence of valid transpol tation ratemaking factors mHiltMing against suoh resul tincluding cotof transportaJtion tocarriel nllue toshipper and distance cargo move through nturaNy tributa ry1reas lit also has authority toinsure that where itbecomes necessar yinthe P1Ibl icintercSlt high value conHnoc1i1ties 1110Ve ntrntes high enouglh toenable the car riage of essen1tial lowvalue commod ities at riJtes lower otha nbhose at Whic hthe lowyaJue commodities would becarried solely inconsideraotion of the usual tramspoI1tation factors alone Reduced Ra tes onlfaohinBryand lractO lSfrom United States litl antic Ports toPOI tsinPuel rtoRico 248 250 251 The Commission has aut honi tytoincrease raltes which are compensatory Id251 Indetemnining Irutes HSltance has anhnpor tant bearing particul arly where because of ashorter distance between bransit points acaDrier incur slesser costs lid252 Ami nimum rate will not hefixed merely because alover Ialte would bewaste ful of revenue There isnopr incilple which wou ldrequi reacarl iertocbarge rates higher than hechooses tocharge unless the cful lier iSlevel of ratesissolowthat itor obher alTieI sareWbfHl ttobedriven from Rtrade whieh wHl belef tw1th inadeq uate service or unless the carrie rsrates have anunlawful impact upon someone or thing eganothe rcarrier shi ppe ror port rd252 lVhere carriers from North Atlantic ports toPuerto Rico ma intained rates of 50cent per cubic foot onheavy machinery and SoU thAtlantic earrier sma1n tained rates of 48cents yolunta rily since vacation ofa Comllllission order theresults indoicfi ted amovement ofnruturally triibuta rycargo back through ibhe port of New York and the reaippeared tobenoneed toact wilth respect tothe needs of the Puel toRican economy there was noneed tosetminimum rMes and the rrutes currently ineffect were found tobelawful asjust and rea soll able Id253 Pickup and delivery service The Matson decision 7FMC480 does not SUlpport the posi tion thalt bruckers performing apickup and delivery serv iceonbehalf of or unde rcontract Wiibh acommon carrier bywater become SUlbjoot toIthe 1916 Act The Comllll1ssion made itclea rthat itsregulatory authority attached only tothe water oarrier The Comilll ssion did not attempt toreguJ atethe raltesagreed upon Ibetween the ocean carrier and the land carrier for performance of the sen ice Portalatin Velazquez Maldonado vSea Lam Service Inc 362 369 The tn1l1spol tlati onservice offered byawater carrier when viewed asanobligation which attaches toCOll1ll1oncarrhlge beg insor ends at the place pro itled inatenruinal fortJhe receipt or deLivery of proper tyAoommon carrier bywater maybycontl act extend iJts obJi gratJion poashipper toinclude apickup and delivery service ehe fact that itnocean cfi rrier employs aland car rier toperform this contJra0tJUlalobligration droes not pl ace such land carl ier inthe pOitionof pertformdng anolYl igatioon imposed bystatute onacommon al rier hywalter Aper son byyktue of aconh act with awater carrier or termi nal Operfwto rmay become subject toConl lni ssion jurisdietJi onprovided the eon tllact ilwolves i1l1 activi tyeoyered bythe 1916 Act Truckers who enter anoean terminal for the sole pur pose of picking uplor delth ering cargo arenot furnish ing terminal facilities within the purview of section 1of the Shipping Act Such



448 INDEX DIGEST truckers acting independenrtly or onbehalf of anocean carrier arenot subject tothe CommJSS ion sjurisdlicti onId370 371 Even ifsection 16could beextended toinclude arequirement that anocean oarrier must equally dli st riibute the hauling of itseargobetween ini and truckers assignment bythe cam iflir of ag1ewter pOIili nof oargo involved dnitsdoor oodoor service totlltckers w1ho agreed toaccept Jess than trmHerload oargo would not heundue or unreasonruble preference Trucking of les sthan trfui lerload cargo represented at best amarg inall Opel rution tfliO mafinanci rul viewpoint Id372 Evddence failed toshow any viOlatioll of seetit ll17of the Shilpping Act ill connecti onwith lacarr ier spickul and delivery ger vice pel formed for itbytruckers ld372 Evidence fatiled toshow any vi 01ation of section 18of the Shipping Aet inconnection with acar rJer ispieku and delivery service Iperflormed for jot bytmucker sThe ones and Iates inconnectJion wiibh the receipt and delivery of cargo were not shawn 00beother thran just and reasonable Id372 Policies of merchant marine laws IXthe extent that MSTS eompetitive bidding system isasserted tobeunlawful rus viol ating 1Jhe policies of the merchant mUtl ine statutes with10ut specific allega tionsof viol ation of particul ar suJl stanltive pl vi sions otf the IstJatute the Com missron polints out tblat eXlpl lSsions of pollicy are nothing more than the goals soug ht tobeachieved byCongress Standing alone astatement of policy grants 110 substantive power and prohibiItJs nospecific conduct ItliiSnot viio1ated inthe sense that substantive provisions of astatute are violated Carriage of Military Cargo 6974The nartil md shipping policy which istobeul tJimately deducted flmastudy of the shiJpping ltaws and past aumJni stn ative pr actJices isasynthesilS inwhich there isfound notbJing inconsistent with regula OOry policy inUSpromotional JOlicy The Commission sTesponsihilities aTe exclusively regulatory The Oom mrssion may Biot promote Neither may itregulate without reard tothe con sequences onOUT mercb ant marine beoause the ll1ercb ant marine isiusel fapan tof United StJates f10reign ooonmer ceand assueh isenbitaed tothe fuUpI otection of the Shipping Act ShJppers and other leI sons are 131sOentitled toprotection afforded bythe Act Id7576Preference or prejudice Oonsideration of Lawfulness under section 16FUrst otf MSTS proposed procure ment program isprema ture The preference toMSTS lisareduced Iate and nothing else Only undue OT unreasonable preferences are outI awed bysecti on16E1irst Undueness or unrea sonaJbleness cannot bedeter mined at tbds time Carriage Olf Military Cargo 697273Carrier sreduced rate onflour from the ma inl and toHa waH tomeet compe tition from anunregul ated barge line caTry ing wheat inIthe game trade dud not ilesult inundue preference Or prejudice unvio1aljjion of section 16First of the 1916 Act Matson Naviga tion Company Reduced Rates onFlour from Pacific Ooa1st Ports toHawai i145 148 Sooti on16First of the 1916 Act saY1S that aUunrealS onable prejudice isunlawful Insofar RSacarrier uti lizes rates toenaIble itunreasonrubly toprejud ice aport locality the carrier sOOnduct isunlawful wbether itisthe result of anunlawful equaliza tion or asingle unjustifiably lowocean rate which has the Sfume effeot Reduced Rates onliabineryand Tl Ia0tors rrom United StJates Atlantic Ports toPorts inPuerto Rieo 248 251



INDEX DIGES l449 Acal rier may vio laote seotion 16Fil St even though itdoes not servepo rtswh chitaJHegecBy prejudk esAvi 01ation depends anpreference and prejudice not wihether aoaIDier Isern sbath 1JOrts Ac arr ier whose rates flamJackson vHle 00Puel1to Rica attm1 ct cargo from origins which based loni111and rail rMes lretribuh ilYtoNOI thAtl llntic parts isnot mce9sarily invialation of secti on16lirst Vhether the dW1 ving nway af traffic results inunjust or unfair dis cl iminatiran or undue lor 1lI1 reason Rble preference lisaquestJi anOf fact far detel1mination ineach case Vhere the reoord shows only tJhat the earrier pursuant toannpp alrenNy reHanalble 11ate structure attracts carga averland framlweas whieh could beserved byother ports nofinding of aviolation of section 16Fil1St can beIll ade Rates FI omJacksonv@ eFlori cla Da Puer tJo Rico 376 382 383 Aearl1ier slate onsClapmetal fram Puerta Riico toNOI thlotJkmtic IlOl1tS which wa shi gher thta nthelate fromPuerto Rico toJillcksonville was not unlrawful per seand intheahsence of proof Ithat the rate was unlawful itwas lawful rd384 Acarrier maintaining uniform rates from Atlantic ports including Jackson ville taPuerta Rico would nat bepermitted tolower its11aJtes from Jacksonville tomeet competition out of Jacksonville The Oonunission may not lawfully permit such areduction without areduction inrates out of North Atlantic ports with out ashowing thnt cost or other tranSI Ortation conditions justify arate policy which onitsface works alerference toJacksonville and prejudice toother Atlan ticports selTecl hytllCcarrier 1here must bemore than just ashowing that the cost of operatian at one port isgrea ter than at another competing port Volume of traffic competition distance advantages of loca tion character of traffic frequency af service and other matters are properly tobeconsidered inarriving at adjustment of rates between ports 1heprobable result of permitting the proposal would betoseriously impair the lowrate carrier sability tonttract cargo and induc Cmovement of cargo from the higher rate carrier sservice at North Atlantic ports toitsservice at Jacksanville This was not justi fied onthe record Jcl 385 386 Reduced rates togovernment Absence inthe Shipping Act of any express provision for reduced rates tothe government does not bar l1STS competitive bidding procedure designed toreduce cargo rates Court cases involving tariffs filed wi ththe CAB did not deny the right af the government toreduced rates when the reduced rate was properly filed and part af the published tariff of the carrier Under the MSTS procedure all rate lagreed upon are tobepublished and filed under section 18bof the Shipping Act Carriage of l1iHtary Cargo 698081Reduced rates tomeet competition Aregulated carrier sreduced rates which returned less thllll fully distributed costs onflour from the mailllalld toHawaii was necessitated bycompetition wi th1111 unregulate lharge line carrying wheat inthe same trade 1hefac1 that adifferential inraltes exists between raw materials and the finished product does not menll thalt the two commodities callnot becompetitive The fact that the competitive relationship between the carr iers was anoutgrowth of amore direct competitive relationship between llocal Hawaiiall mill and mainlallcl mills for the sale of flour ditl not detraC tflOmthe fad that the carriers were incompeti tioll atsoll Xavigation Company Reduced Hates Oil Flour from Pacific Caast Ports toHawaii 145 14151 Aregulated carrier srate reduction 011 Hour from the ma inland toHawaii was ilccessary toenable main land mills tocomp tewith amill inHawaii for lOt ahc1tltlnIl299 843 06830



450 INDEX DIGEST the sale of flour inHawaii inview of evidence that the mainland mills were losing their business inHawaii a11 lthat areduction intheir price of flour was necessary toenable them tocompete there Itwas not necessary topermit aninquiry into the coot of production or profit ma rgin of the mainland mill shippers toshow acompelling necessity for the rate reduction below fully distributed costs The important criteria tobeconsidered were the transpo rtation considera tions and not whether the mainl and mJlls could compete byreducing their own profits The Commission has consistently refused topermit the profitability of ashipper sbusiness todetermine the reasonablenes of acarrier srates The true measure of the advantage of the Hawaiian mill lay initslower cost of transportation of flour inthe form of wheat via anunregulated barge carrier compared with the mainland mills costs of transporting flour infinished form under the regulated carrier srates Id151 153 Carrier srete reduction onflour fr0mthe mainland toHawaii tomeet com petition wrth anunregulated barge Hne carrying wheat inthe same trade did not unfairly distort the existing rate structures thereby resulting inunfair discriminaJtion among shippers Argument that byallowing barge shippers selec tive rate reductions which return les than full costs without affording similar reductions tosmaller shippers of other commodities the carrier was placing anundue burden onthe labter shippers was not valid inview of the conclusion that the reduced flour rate did infad return anet tovessel contribution of 7859per container The shipments returned asufficient amount tocover extra expenses incurred asthe result of aparticular flour shipment and also contrib uted anadditional 7859per onta iner toward adm inistrative and vessel expense Id152 153 Indetermining whether acarrier srate reduction onflour from the mainland toHawaii was contrary tothe public interest itwas sound and proper torestrict the consideration totransportation conditions and the effect the reduetion might have thereon Id154 Carrier srate reduction onflour from the mainland toHawaii was not unlaw ful because itwould enable the carrier toprevent entry of anew carrier inthe trade Inview of the determinations that the reduction was compelled bycom petition and that itreturned anamount inexcess of out of pocket costs the assumption that approval of the reduction wou ldamount toacondonation of bitrary rate reductions below compensatory levels and that the carrier could employ such reductions tokeep new carriers out of the trade was unwarranted Id154 Carrier srate reduction onflour from the mainland toHawaii was not unlawful onthe ground that itwould result inanunreasonable rate structure inHawaii inwhich one commodity would besubsidized byanother The effect of arate reduction onother commodities and the overall rate structure isimportant toaconsideration of the public interest However the reduction since itreturned anettovessel contribution did not distort the rate structure insuch away astoplace anundue burden onone commodity or one shipper Id154 Carrier sreduced rate onflour from the main land toHawaii was not unlawful because ifthe carrier prevailed inallowing aspecific commodity rate reduction at the request of abarge shipper large influential shippers would always beable togain similar concessions at the expense of small shippers Itcould not beassumed that the carriers would make indiscriminate rate reduc tions toplease large shippers Inthe present case Ithe carrier had given the shipper arate reduction less than requested and then onlr when itwas apparent that the cargo would belost Also the reduced rate was justified because itreturned I



4fuEX DIGEST 451 more thall out of pocket costs and because itwas probable that the carrier vould otlwrwise have lost lnost of the flour trade Id155Carrier sreduced rate onrlour from the mainland toHawaii tomeet the con1 petition of anunregulated barge Hue carrying wheat inthe same trade Witi lJOlt contral Ytothe public intereSlt onthe ground that itwould effectively deter the establislmlentof new industry inHawaii since the eaTriel could control industry expansion bylnaking spot rate reductions onwhatever cOllllnoclities anev inclnstry was seeking tomarket inHawaii gxpe1 ieuee wIth the reduc ecl flOUl rate diclnot support any such fear leI 115DOJlleSJtic offshore carriers have the initiative toset rates which fall vitl1ih agEneral range of reasonableness and are not otherwise unlawful TarioUis levels of rates inasingle trade or chfferentials arenot unlawful asiuch liThere 1carrier lawfully sets rates lower than acompetitor sthe compet itor may initiate rates toJll eCit eOlllt etition provided the rates are compensatory and not lower than necessary tolllEet the Competition The right tomeet competitive rates isnot absolute Rate reductions tolneet competitive rates must bejust and rea Sonable and not discriminatory Rates liromJi cksonvHle liIorida 10Puerto Rico 376 380 381 Whether acarrier may preserve itsrate differentiallo ver than itscompetitor srates depends upon itsability toattract cargo at rate parity Aprimary shipper consideration inselecting acarrier istotal cost of transportation Where rates are equal minor considerations aSSUIne itllliljor rule VHh slower transit tilne the lower rate carrier svessels were exposed tothe hazards of ocean transpor tation for alonger period Hazard and probable conditions of the cargo UIXln arrival isaSihipper concern Atug and barge service offered bythe lower rate carrier walS inherently less st 1leand less reliable The higher rate carrier sservice vas modern and efficient compa red tothe loer rate carrier sSl1 ppers would asaTItle prefer the moremodel nfaster and nl Qre depeuc iabLe service ifrates we reequal The lOwer rate oa1 rier sservice while twice weekly was qruite erratic and the other carrier sservice though only weekly wa sdependable let 381 Carrier whose rates were clifferentially lower than those of itscompetitor from Jacksonville toPuerto Ri cowould beinjurecl ifitsrates weTe increased through loss of traffic upon which the inland rail rate vas favorable toNorth Atlantic ports The carrier wou1cl also bedeprived of asubstantial portion of itscargo from inland rate equal origins and from the Jacksonville area aswelL At rate parity the carrier would beforced out of business Therefore the carrier srates must serve asaninducement toshippers The higher rate carrier had nocompeti tive necessity tolower itsrates aud eliminate the differential Rate parity would drive the lowrate carrier out of the trade On the record the hig hrate carrier would not bepermitted tolower itsrates tothe levels of the lowrate carrier and the latterwoulclnot beordered toincrease itsrates tolevels prevailing IiI the North Atlantic ld381 382 Undercharges There acarrier properly filedrate increa ses tobecome effective onljebrual Y11964 and onA pl il231964 filed the smne increases tobecome effective August 11964 and at the same time attempted tocancel the earlier filing reinstate the rates ineffect prior tolebruary 11964 and postpone the rate increase until August 11964 the result was that the higher rates were the applicable rates from February 11964 toApril 231964 ancI from ancl after August 1Retroactive applica tion of rates was Clearly nullified bysection 18b2Refunds luade toshippers for the periOd behveen February 1and April 23were thus refunds of a



452 INDEX DIGEST portion of rates duly published and ineffect during this period within the meaning of and contrary tosection 18bHowever beause the illegal manner of filing was the result at least inpart of actions of the Oommission asreasona uly inter pl eted bythe conference the Commiooion would not seek penalties from the 0011 fer e11ce for the refunds Applica Uon for leave towaive colledion af under charges was denied Java Pacific Rate Agreement vNumerous Shippers inthe lrade from Indonesia 157 161 163 Unfair device or means MSTS competitive bidding procedure under which bids far cargo must hesubmitted under seal isnat anunfah device 01means toabtain transportatian at less than rates which wauld atherwise beapplicable within the meaning of the first paragraph of section 16hateyer rates are established must befiled with the Oammission publ1ished inatariff and made ayailable toall inaway which isnot unjustly discriminatary or rmdUll yprejuclieial etc and this isall tha tthe Shipping Act requires Carriage of Mill tary Cargo 698384Section 16of the Shipping Adclearly contemplates not that atariff rate will not Oe changed but rather that the rate will astensibly leunain ineffect while some other rate isactually paid bythe shipper Thus itisunlawful tomisclassify anartide to0btai nalaver rate torebarte a1JO rtian af tlhe freight rate toaparticular shipper towith hald infarmatian fram the carrier essential todetermi nation of the propel rate Or toseek alower rate 01rebate byfalse billing Under MSTS bidding procedure the lates will befiled with the Commission and and itwill beimpossible far the shipper toabtain tran Sportati onat less than the rates other wise applicable Iethe rates that the carrier isbound tocharge under section 18b3of the Shipping Act ld8586MSTS campetitive bidding proceclure cannot beequated with the type af unjust or unfair device or means contemplated inthe first paragraph af sectian 16Itistherefore lawful under sectian 16Secand aswell Id86Volume rates Cansideration af lmvfulness under sectian 14Fourth of MSTS proposed pro CUIIelnent program isprernature si nce nOparticular eontract for any stated volume of cargO at afixed rate had been made Prime concern of carriers was that rates would bereduced 25percent asthe product solely of campetitive bidding Whatever the aUdity of this assumption itisitself precisely the reason why there can beasyet nodetermination under section 14Fourth Tha tsectian daes not autlaw all cantracts based onvolume of freight anly but only those which are unfair or unjustly discriminatory Such acan tract isunfaIr 01unjustly dis criminatory ifthe advantages affered under itare not based ontransportation factors hioh arenltered bythe valume of freight offered MSTS CargO Com mitment contract issought ifthe afferar needs afixed volume topravide his best rate The canrtract isgeared toarate Nat even the Il1st strained reacling of section 14Faurth can render unlawful the mere prOforma solitication byashipper nOmatter how large of contracts based onvolume offreight Carriage af Military Ca rga 697273Section 14Fourth isnot because of the newly enacted section 14b toberead asrequiring that contracts originally unlawful under 14Itaurth only ifunfair or unjustly discriminatory must now befiled far appraval and contain pro visions cancerning such things asprompt release of the shipper IfCongress had intended itaalter the status of cantracts based anvolume of freight offered itwould have made itsintentian clear Id78



INDEX DIGEST 453 lheMSTS Car oCommitment contract isavolume contract lhecontract will beawarded where the contracting officer finds ittobeinthe best interest tocommit the government toship ammimum volume of cugofor aspecified number of sailings onaparticular route ld78The dual rate contract struck down bythe Supreme Court inFMB vIsbrandt sen Co asunlawful under section 14Third isnot like the MSTS Cargo Com mitment contract The Court distinguished dual rate contracts from ordinary requirements contracts under which conference members are obligated tofurnish ships at regular intervals amI at rates effedh efor areasonably long period Such contracts had since 191G been lawful under section 14liourth solong asthey were not unfair or unjustly discriminatory Section 14b will not beread asalter ing the longstanding status of these contracts MS lSCargo Commitment isthe kind of contract which the Supreme Court found similar toanordinary require ments contrnct Whether aparticular Cargo Oonul1 itment isunfair or unjustly discriminato lYand thus unlawful under 14Fourth isdependent upon such things asthe particular amount of cargo committed and the specific rate fixed Id7880REBATES Commission paid toforeign forwarders even ifconsidered tobepaid toshippers were not necessarily deferred rebates prohi1bitedby section 14First which speaks of payments made only ifduring both the period for which com puted and the period of deferments the shipper has complied with the terms of the rebate agreement or arrangement The missi ngingredient inthe agree ments topay commissions was the continued obligation of the shipper toremain loy al Practices Etc West Coast of Italy Sicilian and Adriatic Ports Nort hAtlantic Range Trade 95113 114 Section 14of the Shipping Act prohibits deferred rebates toany shipper but truckers presented noevidence toestablish that any shipper received arebate from acarrier inconnection with anagreement between the carrier and truckers under which the truckers performed the pickup and delivery portion of adoor todoor contract of ocean transportation onbehalf of the carrier Portalati nVelazquez Maldonado vSea Laml Senice Inc 362 372 PREPARATION lailure of the Commission topromulgate aproposed rule proh ibiting limita tion of the time within which claims for adjustment of freight charges may bepresented toacarrier toless than two years after date of shipment isnot tobeinterpreted toallow carriers inany way tolimitthe right of ashipper claiming injury under the 1916 Act or the 1933 Act tofile aclaim for reparation under section 22of the 1916 Act with the Commission at any time within tvOyears of accrual of the cause of action which isthe basis of such injury and claim The two year statute of limitations insection 22isnota pure statute of limitations the purpose of which ismerely tobar the bringing of stale claims and which can becontracted away byagreement between shipper and carrier Time Limit onthe Filing of Overcharge Claims 15Practice of the ICC prior toamendments of the statutes under which itoper ates providing that claims against carriers and forwarders had tobemade and that actions onsuch claims had tobebrought within certain time limita tions isnot instructive for Maritime Commission purposes The Maritime Com mission isempowered byCongress togrant reparation for any violation of the statutes itadministers and there isastatute of limitations governing the time within which such reparation may besought embodied inthe 1916 Act itself



454 INDEX DIGEST No reference for the applicable time limitation need bemade toprinciples of general lawor State statutes of limitations aswas necessary under ICO prac tice before the statutes were amended No cases are advanced which hold that acommon carrier or other person subject tosimilar regulation lllay bycontract change atime limitation for bringing aclaim for reparation which isembodied inastatute of anadministrative agency and the Commission will not permit itId56Acarrier imposed time limitation for the filing of claims for freight adjust ments cannot bedeclared unlawful unless shown tooperate inafashion con trary tosome provision of lawadministered bythe CommIssion Id6Carrier imposed time limitations might beutilized insuch away astoprevent shippers from filing or recovering reparation pursuant toclaims with the Commission for injury caused byviolation of the Commission sstatutes Such effect would becontrary tothe public interest embodied insection 22of the Shipping Act No showing was made however that carrier imposed time limita tions have had such effect Id67Sections 18b3of the 1916 Adand 2of the 1933 Act would not outlaw carrier imposed time limitations assuch They merely prohibit acarrier from retaining freight charges greater than those specified initstariff Acarrier could retain such charges ifaclaim for reparation before the Commission were brought after two years from time of accrual of the cause of action The car rier slimitations would violate the sections only ifitcould beshown that they had the effect of preventing shippers recovery based onjust claims prior toexpiration of the two year period Id7The second paragraph of section 17of the 1916 Act under which earriers time limitations onfiling of freight adjustment claims were alleged tobeinvalid does not relate tosuch practices Itrelates only topractices relating toor connected with the receiving handling storing or delivering of prol Orty and itsapplication has thus been confined toforwarding and terminal operations Id7Where acarrier had atariff rate for Condiments and arate for Onions nosthe applicable rate for ashipment of dehydrated onion powder was the rate for Oondiments Complainant which was charged the general cargo nOsrate aviolation bythe carrier of section 18b3was entitled tothe difference between the rate charged and the applicable rate with interest at six percent Corn Products Co vHamburg Amerika Lines 388 392 393 The Commission has noauthority topermit deviations from filed tariffs inthe foreign trades Unintentional failure of acarrier tofile aparticular rate isnot sufficient reason todepart from the requirements of section 18b3Aarmo Bristle Processing Brush Co vZimIsrael Navigation Co Ltd 402 403 404 The Commission has noauthority astoshipments inforeign commerce topermit deviations from rates onfile or togive effect toanunfileel or unpub lished tariff regardless of the equities involved Ayrton Metal Ore Corp vAmerican Export Isbrandtsen Lines Inc 405 407 SELF POLICING See Agreements under Section 15SHIPPERS REQUESTS AND COMPLAINTS See Agreements under Section 15SHOW CAUSE ORDERS See Practice and Procedure STATUTE OF LIMITATIONS See also Reparation The Oommission was not harred bythe statute of limitations from investi gating violations of the Shipping Act The statute applies tothe collection of



INDEX DIGEST 455 1IIIII IIII III III civil and criminal penalties not toinvestigations instituted bythe Commission Practices Etc West CoaRt of Italy Sicilian and Adriatic Ports North Atlantic Range Trade 95114 STEVEDORING See Terminal Operators STORAGE CHARGES See Terminal Operators SURCHARGES See also Dual Rates Conclusions of the gxaminer towhich noexceptions were filed that there was 110 showing of prejudice or disadnllltage toany person localHy or descrip tion of traffic asprohibited bysection 16liirst and noshowing of unjust dis crimination between ship ers or ports asprohibited bysection 17inconnection with imposition of asurcharge on30days notice and noshowing that the level of the surcharge was sounreasonably high astobedetrimental tocommerce contrary tosection 18bare sustained Imposition of Surcharge at United States Atlantic and Gulf Ports 1320Inyiew of the unprecedented refusal of longshoremen toaccept acontract agreed tobytheir leaders the ensuing intransigence of the union ininsisting onanall ports or none rule despite anexisting injunction against all port bar gaining and the unprecedented port congestion that followed the longshoremen sstrike in1965 occurrences which could not lUlye been foreseen bythe exerci seof ahigh degree of diligence extraordinary conditions existed justifying imposition of surcharges on30days notice ld2324Carriers inimposing surcharges onshort notice asaresult of alongshore men sstrike and inlater adopting apermanent rate increase were not ineffect increasing rates permanently onless than 90days notice Carriers may increase their regular rates or iml OSe surcharges ifconditions warrant The entire regulatory scheme of the Shipping Act ishased onthe recognition that carriers are obliged toobserye reasonable nondiscriminatory standards but they are also entitled tofair remuneration for thei lsenices ld25Surcharges imposed bycarriers asaresult of alongshoremen sstrike did not yiolate the public interest because they remained ineffect for atime after lOrt congestion ended Spreading of the surcharge oyer alonger period than the dur ation of the congestion inorder toreduce the rate of the surcharge was areasonable means of reconping the losses occasioned bythe strike Id25TARIFFS See also Rates and Ratemaking Reparation Terminal Operators Failure of acarrier toapprise the public initstariffs of itsnewly acquired capability for handling refrigerated cargo constituted afailure toestablish jug and reasona ble classifications regulations and practices within the mea ning of section r8aSfor the defense that the program was experimental innature the statutes make noexception for experimental or pilot programs AppHcatioll torefrigerated cargo of the cargo nosrate eoupled with aspecial handling charge did not satisfy statutory requirements Xothing inthe tariffs of the carrier disclosed the fact t1hat itcanied refrig eralted carg oand the nature of itsoperation tug and barge oulcl lead tothe opposite conclusion Sea Land Service Inc vTMlTrailer Ferry Inc 35398 399 Acarrier which inaddition tocharging the basic cargo noSrate for refrigerated cargo assessed asurcharge of 3360pel trailer under the authority of itsspecial equipment regulation dunged arate for refrigerated argo which was other than and gren ter than that specified initstariff iniolation of section 18aof the Shipping Act and section 2of the Interc atal Sh1ipping Act The specia lequipment reguhltion merely stated that quotation of cluuges will



456 INDEX DIGEST IIIIIbemade for furnishing such special equipment lhespecial equipment charge was aconstant and unvarying addition tothe nOsrate and this could only lead tothe conclusion that the proper rate for the movement was the nosrate plus 3360Id399 Carrier suse of itsCargo nosrate tocover shipment of refrigerated cargo could not befound toviolate section 16First asconstitwting anunjust or unreasonable preference toshippeliS actua1lly using the service and prejudice toshippers who dUd not know about the availability of the service but would have used ithad they Imown sdnce there was noactual evidence of shippers who lacked knowledge and would have used the service Id399 400 TERMINAL OPERATORS See also Free Time There are agreements betw nNew York terminal operators and carriers whereby certain revenues collected from lighter operators are refunded tothe carriers Truck and Lighter Loading and Unloading Practices at New York Harbor 234 236 239 Agreements between New York terminal operators and carriers whereby cer tain revenues collected from lighter operators are refunded tothe carriers donot violate provision of conference agreement that norates or charges assessed or collected pursuant tosuch tariffs shall bedirectly or indirectly refunded or remitted inwhole or inpart inany manner or byany device Id236 239 No finding ismade astowhether agreements between New York terminal operators and carriers whereby certain revenues collected from lighter operators are refunded tothe carriers are subject tosection 15Some stevedoring con tracts docontain refund provisions but the Commission has not seen these inthe context the entire contracts The Commission isunable todetermine the effect of such provisions without seeing the context Inany event the operators had been ordered tochange their tariff insuch manner that 110future refunds were possible Id237 238 Assessment of strike storage charge for cargo remaining onthe premises of aterminal during alongshoremen strike was apractice subject toCommi sion jurisdiction under section 17Proper allocation of costs of provid1ing termi nal services asbetween users of the services isamatter within the Commis sion sjurisdiction Boston Shipping Assn vPort of Boston Marine Terminal Assn 409 413 Terminal operators perform some services for carriers and other services for shippers Ajust and reasonable allocation of charges under section 17isone which results inthe user of aparticular service bearing at least the cost tothe terminal of providing the service Inconsidering whether aparticular allocation or assessment isjust and reasonable itisessential tofirst determine for whom the service isperformed The necessary distinction tobemade isbetween those services which are attributable tothe transportation obligation of the carrier and those which are not the latter normally being performed for the Shipper or consignee Id414 415 Assessment of astrike storage charge against the vessel for cargo infree time when astrike begins isnot anunjust or unreasonable practice under sec tion 17Itisthe vessel which has yet todischarge itsfull obligation totender for delivery and itistothe vessel that the terminal isat this point intime supplying the attendant facilities and services Itistherefore just and reason able torequire the vessel topay the cost of the supervening strike which renders discharge of that responsibility impoSSible 1d417



INDEX DIGEST 457 Assessment of astrike storage against the vessel for cargo indemurrage when astrike begins isanunjust and unreasonable lractice under section 17Itisonly just and reasonable that the consignee who has failed toavail himself of the opportunity topick uphis cargo during free time should bear the risk of any additional charge resulting from astrike occurring after free time has expired ld417 418 Application of strike storage rule rmder which astrike storage charge was assessable oncargo prevented from removal hyastrike toasituation involving alongshoremen sstrike was proper and did not of itself constJitnte anunreasonable practice under section 17The language preven ted from removal did not mean and was not intended tomean prevented from removal byalegal obstacle When truckers and railroad men onwhom consignees must rely torick uptheir cargo refused toenter the terminal because of alongshoremen sstrike itcould hardly besaid that the consignee srefusal topickup cargo was oluntary ld418 419 Assessment of stri kestorage charge against the vessel was not aviolation of section 16First The ingredient of two users of the same service free time was missing The question was whether the cargo or the vessel was the actual user of the service The service was for either the consignee or the vessel depending onwhether the particuLar cargo was infree time or demurrage The San Diego case 9FMCG25 involved the granting of excessive free time toshippers and consignees and the practice worked preference and prejudice asbetween shippers ld419 420 TRANSSHIPMENT See Agreements under Section 15TRAVEL AGENTS See Agreements under Section 15UNDERCHARGES See Rates and Ratemaking UNFAIR DEVICE ORMEANS See Rates and Ratemaking VOLUME RATES See Rates and Ratemaking USGOVERNMENT PRINTING OFFICE 19680 299 843


