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FEDERAL MARITIME COMMISSION DOCKET No 6635THE BOSTON SHIPPING ASSOCIATION INC ETALvPORT OF BOSTON MARINE TERUIN ALASSOCIATION AND MASSACHUSETTS PORT AUTHORITY Decided July 241967 4Achange inthe terminal tariff rule governing the assessment of wharfage which shifted charge from cargo tovessel lidnot require prior approval bythe Commission under section 15Shipping Act 1916 such change constituting neither amodification tothe already approved basic agreement nor anew agreement within the meaning of section 15The assessment of awharfage charge againsst the vessel has not been shown tobeeither unjustly discriminatory unduly prejudicial or unreasonable inviolation of either section 16or 17of the Shipping Act 1916 j4elLeo FGlynn attorney for Complainant Olarence 1Petterson and Edwin Amidon attorneys for Massachu Setts Port Authority John MReed Attorney for Port of Boston Marine Terminal Association Donald JBrunner and Samuel BNemirow Hearing Counsel REPORT By THE CoMMISSION John Harllee Ohairman Ashton CBarrett Vice Ohairman James VDay George HHearn Commis sioners This proceeding arises out of acomplaint filed on1ay 271966 bythe Boston Shipping Association Complainant 1alleging that the Commissioner Fanseen did not participate 1Complainant 4sanon profit Massachusetts corporation whose members are ocean steamship companies agents for ocean steamship companies or stevedores Itsfunction istorepresent and protect the Interests of ansteamship owners agents operators and other 11FldC1



2FEDERAL MARITIME COMMISSION Port of Boston Marine Terminal Association and the Massachusetts Port Authority violated section 15of the Shipping Act 1916 byeff ctuating atariff change inwharfage charges without prior approval of the Federal Maritime Commission and that the afore Inentioned tariff change results inunjust discrimination and undue preference inviolation of sections 16and 17of the Act Examiner Benjamin ATheeman inhis Initial Decision served April 191967 concluded that Complainant had failed toestablish any of the alleged violations and accordingly recommended dis missal of the complaint Exceptions and replies have been filed Com plainant srequest for oral argument was denied FACTS On or about February 261962 five terminal operators inBoston including Respondent Massachusetts Port Authority Port Author ity2entered into anagreement approved bythe Federal I1aritime Commission asAgreement No 8785 establishing the Port of Boston Marine Terminal Association Terminal Association 3The agree ment byitsterms covers among other things wharfage dockage free time wharf demurrage usage charges and all services facili ties rates and charges incidental thereto Article Third and requires the parties tofile inter alia their respective tariffs rates and charges and any changes therein with the Comlnission Article Sixth Pursuant toAgreement No 8785 the Terminal Association issued and filed with the Commission Terminal Tariff No 1effective July 11962 whioh contains the regul3Jtions and charges of tlhe participating members Under Item 2of Tariff No 1awharfage charge 4of 175per ton isassessed against all cargo except 1line haul cargo moving aUled fields of waterfront activIties Inthe Port of Boston Itsmembers are American Export Lines Inc AmerIcan PresIdent Lines Ltd Boston ShIppIng Corp Farrel Lines Inc Furness Withy Co Ltd Moore McCormack Lines Inc JFMoran Co Moran Shipping Agencies Inc Norton Lilly Co Inc CCampbell Patterson Jr John IWylde dbaPatterson Wylde Company Peabody Lane Inc CHSprague Son Co and United States Lines Company 2Massachusetts Port AuthorIty isanagency of the Commonwealth of Massachusetts Among other things Itischarged wIth the duty of promoting and protecting the commerce of the Port of Boston The Port Authority owns all the public marine terminals inthe Port of Boston except one pier which isowned and operated byWiggin Terminal Com pany As of December 151966 the time of the hearIngs herein the Port Auhority was the operator of Commonwealth Pier 5and Hoosac Pier No 13The other members are The Mystic Terminal Company Port Terminals Inc replac ing Terminal Operator Inc Wiggin Terminal Inc and New York Central System Boston Albany DivIsion This tarltf defines wharfage asacharge assessed against all cargo passing or conveyed over onto or under wharves or between vessels or overside vessels when berthed at pIer or wharf or when moored inslip adjacent topier or wharf Wharfage issolely the charge for use of pier or wharf and does not include charges for any other service 11FMC



BOSTON SHIPPING ASSN VPORT OF BOSTON MARINE TERMINAL 3toor from points outside the Boston Switching District onwhich nowharfage isassessed and 2open top cargo onwhich acharge of 87V2 cents pel ton isassessed ifbut only ifsuch cargo moves bytruck toor from the pier At anleeting Of the Terminal Association held onJanuary 71966 Mr Thomas Soules Director of the Port Authority proposed changes inwharfage charges which would inter alia assess awharfage charge of 100per ton against the vessel for the use of the pier tounload itscargo Mr Soules stated that the Port Autharity intended toadopt the tariff Clhanges whether the other menllbers Of the Terminal As saciatian did soar nat and that the Part Autharity wauld put the changes into effect pursuant totheautharity given inthe independent actian cla use of Agree ment NO8785 Ihi scl ause conta ined inArticle Sixth pravides inrelevant part that nochanges insaid tariffs rates cha rges classifications and rules and legulationsshall bemade without prior notice of such changes tonHIllbers of the Associa tion who shall beafforded anopportunity for consultation and for the making of such exceptions asthey may desire inthe tariff rnte charges cla ssifications and rules and regulations vith the understanding that the party proposing achange reserves the right tomake iteffective at itsown hanes or piers regardless of the action of the other pal ties hereto but not earli rthan forty dayos after notice of the prior notice hereinabove referred toSubsequently onJanuary 131966 at ameeting Of the Terminal Association the Port Auth Ority distr ibuted adraft Of the prop Osed tariff changes Mr Soules rep Orted that Ihe had made itclear tothe steamship companies inNew YOrk tha tthis was anindependent port authority propasal and that hehad noknOwledge astothe intention of the other BOst On terminal Operators After discussion the Terminal Association voted that ina smuch asthe Massachusetts Port Authority had fulfilled the requirements of the Agreement bypresenting their proposal for consideration within the prescribed period the Association waives itsrequi rement of anadditional 40days notice before the Port Authority could take independent action This waiver isnot tobeconstrued asapproval or disapproval of the proposal 6Revisions tothe Terminal Ass Ociation sTariff No 1were issued onFbruary 281966 and finally became effective On June 141966 Item 2Aasamended Of that tariff supersedes Itel11 2at the piers Operated bythe Port Authority namely the Hoosac and Common wealth Piers Itpr Ovides insubstance that awharfage charge of 100per ton of 2000 Ibs will beassessed against the vessel except that a6Minutes of meeting of the Port of Boston Marine Terminal Association held Thursday January 131966 at 10aminthe Conference Room of the Boston and Maine Railroad 150 Causeway Street Boston Mass 11FMC



4FEDERAL MARITIME COMMISSION haJlf wharfage charge Of 50cents per tan will beassessed ancarga handled directly ibetween vessel and truck or rail car and anwoodpulp newsprint palletized unitized cantainerized Or skidded cargoes The Port Autharity sdeci Sian taadapt new tariff schedules was made inQrderto attain these three abj ecti ves 1TaOvercome the lass Of truck Itraffic tothe campeting parts Of New Yark Philadelphia and Baltimore where nawharfage was assessed against oarga 62Tael iminate tl1e passibility that truck traffic 1at Bastan may bediscrilninated against infavar Of rail tIaffic bythe cantinuatian Of the existing whrurfage charge against carga sand 3Toassist same Of the piers that were infinancial difficulty and needed mare revenue 9Inthe first faur manths since the Part Autharity revised itswharf age charges tannage handled aver the Part Autharity aperated piers has decreased The recard shaws that the carga last bythese piers has been diverted taather piers inthe Part Of Bastan Initscamplaint the Bastan Shipping A860ciatian alleged inessence that 1Item 2Acanstituted amadificatian Of Agreement Na8785 within the meaning Of section 15Of the Act and the effectuatian Of this wharfage charge withaut priar appraval Of the Cammissian was vialative Of sectian 152Item2 Aisunjustly discriminatary and unduly prejudical invialatian Of sectian 16infavar Of thase vessels using the Terminal Assaciatian piers where wharfage isnat assessed against the vessel but isassessed against the carga and 3Item 2Aisanunjust and unreasanable practice within the meaning Of sectian 17Of the Act inthat itwill prejudice develapment Of traffic thraugh the Part Of Bastan relative tathat thraugh ather Narth At lantic parts 6Wharfage charges at these North Atlantic ports are assessed against the vessel Mem bers of Complainant Association have without objection been paying wharfage at those ports since itwas imposed Although vessels have incurred charges for wharfage at North Atlantic Ports other than Boston the ocean freight rate has been uniform Thus shippers and consignees inthe ports of Boston New York Philadelphia or Baltimore paythe same ocean freight rates 7Approximately 90of Boston straffic isimport cargo and about 90of that cargo moves from Boston bytruck sDuring 1965 of 5000 rail cars handled bythe terminals other than East Boston Terminal wharfage was assessed onnomore than 166 cars Figures for the East Boston Terminal were not available 9For the period from 1959 through 1965 there has been asteady decline of general cargo ships calling atBoston The figures follow 1959 1424 vessels 1960 1417 vessels 1961 1395 vessel 1962 1389 vessels 1963 1290 vessels 1964 1204 vessels 1965 1150 vessels 11FMC



BOSTON SHIPPING ASSN VPORT OF BOSTON MARINE TERMINAL 5DISCUSSIQN Inhis Initial Decision the Examiner found that the Complain nt had failed tosubstantiate itsallegations and accordingly dismissed the complaint He concluded that the wharfage revision was aroutine change clearly within the intended scope of the basic agree ment and required noapproval bythe Commission prior toeffectua tion Furthermore the Examiner found that Respondent spractice of assessing wharfage against the vessel was neither prejudicial nor unreasonable within the meaning of section 16or 17of the Act Complainant excepted tothe Examiner sfindings and conclusions 10For reasons set forth below we agree with the result reached bythe Examiner Section 15Complainant scontention th3Jt Item 2Aconstitutes amodifica tion of Agreement No 8785 within the meaning of section 15of the Act iswholly without merit Itisabundantly clear from areading of pertinent provisions of the basic Terminal Association agreement and areview of the applicable case lawthat the tariff revision involved isone which requires noseparate section 15approval The Commission and itspredecessors have uniformly held asearly as1927 that the expression every agreement insection 15does not include routine operations relating tocurrent rate changes and other day today transactions Section 15Inquiry 1DSSB121 125 1927 Routine operations has consistently been interpreted bythis Commission toinclude conventional rate changes Itisunnecessary toreview this history at length Suffice ithere toreiterate what we stated inour decision inEmpire State HwyTransp Ass nvAmerican Ex port Lines 5FMC565 586 1959 aff dsub nom EmPire State Highw ayTransp Ass nvFederal Maritvme Bd291 F2d336 DCCir 1961 that modifications of unifor mly applicable tariffs pur suant toanapproved basic agreement are routine matters and are not new agreements or modifications of anagreement requiring prior section 15approval 11The issuance of the tariff revision Item 2Awas clearly authorized and contemplated bythe approved basic agreement Inthe first place Agreement No 8785 specifieally authorizes the issuance of tariffs cov ering wharfage and provides for the filing of suoh tariffs and any changes therein with the Commission Thus the issuance of Item 2A10Generally Complainant sexceptions and arguments Insupport thereof present but arecapitulation of contentions already advanced before the Examiner 11See also International Packers Ltd vFMO356 F2d808 CADC1966 Agreement No 9025 Middle Atlantic Ports Dockage Agreement 8FMC381 1965 11FMC
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was merely in implementation of the general ratemaking authority
provided in the basic agreement Very recently in Docket No 6628
The Boston Shipping Association Inc et al v Port of Boston Marine
Terminal Association et al 10 FMC 409 a proceeding in
volving all of the parties to the present case we ruled that a change in
a terminal tariff rule effectuated pursuant to this very same agree
ment which shifted a strike storage charge from cargo to vessel did
not require prior approval by the Commission under section 15 In con
cluding that the change constituted conventional rate change which
required no prior approval we stated that
Approval of Agreement No 8785 the basic agreement under which the ter

minals operate assumed that the various costs of providing terminal services
would be allocated as between users of those services The authority granted un

der the agreement to jointly fix charges carried with it the continued authority
to properly allocate those charges and while a particular change in allocation
may be an unreasonable practice under section 17 or some other section of the

Act it does not constitute a new agreement or a modification to the existing
agreement calling for a new anticompetitive monopolistic or ratefixing scheme
not contemplated in the original agreement Citations omitted

This is dispositive of the Complainantsexception to the Examiners
finding that a shift in the wharfage charge was a routine change
within the terms of Agreement No 8785

Secondly the action of the Port Authority with respect to a re
vision in the wharfage charges only at its piers is clearly sanctioned
by the language of the agreement Agreement No 8785 contemplated
that any of the parties might take independent action provided that
party followed certain established procedures Article Sixth of that
agreement expressly provides that the party proposing a change
reserves the right to make it effective at its own wharves or piers re
gardless of the action of the other terminal operators The only
limitation on this right of independent action is the requirement of
adequate notice to the other members of the Terminal Association so
that there might be an opportunity for consultation Here the
Port Authority complied with all the procedures embodied in the
basic agreement and the wharfage change was effectuated at its termi
nals The Port Authoritysexercise of its right of independent action
was taken pursuant to the provisions of Agreement No 8785 Con
sequently the Port Authoritysaction with regard to the issuance of
Item 2A to the extent that it resulted from the exercise of a right

As to the inclusion of the right of independent action in agreements of terminal con
ferences we recently stated that the right of independent action reserved by the
parties provides e safety value to Insure that the interest of each port area will be
protected Agreement No 9025 Middle Atlantic Porte Dockage Agreement supra at

P 385

11 FMC



BOSTON SHIPPING IASSN VPORT OF BOSTON MARINE TERMINAL 7afforded inthe Terminal Association sbasic agreement iswithin the scope of that agreement On the basis of the foregoing we conclude asthe Examiner did that complainant has failed tosubstantiate itsclaim that the effectu ation without prior approval of Item 2Aviolated section 15of the Act Section 16Compla inanfs contention that Iteln 2Aoperates inamanner which isviolative of section 16isequally wthout substance or foundation The thrust of itsargument isthat Item 2Aisunjustly discrimina tory against carriers who have historically used the Port Authority piers and who must now pay awharfage charge and unduly pre judicial infavor of those carriers who serve othe1 piers inthe Port of Boston at yhich nosuch charge isassessed Itiswell settled that unless aterminal operator controls both terminals at which the different charges are assessed the terminal operator cannot beheld tohave illegally discriminated against or preferred acarrier InTerminal Oharges at Norfollc 1DSSBB357 358 1935 the contention was made that asection 15agreement aInong terminal operators imposing new and higher cargo cha rges wa sunjustly discriminUitory or unfair asbetween carriers because itresulted inthe diversion of traffic toother terminals within the port tothedet riment of anumber of carriers Inspecifically rejecting this contention our predecessor the Shipping Board Bureau held that As the terminal operators are not inany way connected with and donot exercise any eontrol over the terminals at which lower charges are assessed nodiscrimination isattributable tothem solong asthey uniformly apply at their own terminals the charges covered bytheir agreement This rationale was reaffirnled inVha1 fage Cha1 ges and P1acices at Boston 2uSMC245 1940 where the Commission indismissing thecontention that varying bases of wharfage charges at different piers resulted inunjust discriminUition noted that the rates of each respondent are the same toeach class of shippers and that noindividual respondent controls the rates assessed at any other pier 2USMC248 Although the Povt Authority ovns all the public terminals inBoston itoperates none except those at 1ommon wealth and Roosac The record does not show that the Port Authority has any control over the wharfage charges assessed at those piers inthe Port of Boston which itdoes not operate Itdoes not appear tohave any connection whatsoever with those piers except aslessor Therefore the reasoning 11FMCr1j
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expressed in the aforementioned cases is equally applicable here Under
the present circumstances the Port Authorityslack of control over
the level or method of assessment of wharfage charges at piers not
subject to its operation precludes the existence of any unlawful dis
crimination or prejudice

Neither can illegal discrimination or prejudice be attributed to Item
2A with regard to its assessment at the Port Authorityoperated piers
To constitute a violation of section 16 there must always be given
unequal treatment of persons by the carrier or other person subject to
the Act Huber Mfg Co v NV Stoomdaart Maatschappij Neder
land 4FMB 343 347 1953 The manifest purpose of this section
is to require those subject to the statute to accord like treatment to all
shippers who apply for and receive the same service Am Tobacco
Co v Compagnie Generale Transatlantique 1 USSB 53 56 1923
It is undisputed that the Port Authority has afforded equal treatment
to all carriers since Item 2A was put into effect Item 2A has been
assessed equally against all users of Commonwealth and Hoosac More
over there has been no showing of any competitive disadvantage
injurious to any vessels using the Port Authorityoperated piers
The Examiner was wholly justified in concluding on the basis of the
present record that the effectuation of Item 2A had not been shown
to be unjustly discriminatory or unduly prejudicial in violation of
section 16 of the Act

Section 17

Finally we consider the allegation that Item 2A violates section 17
Complainantsposition is that the shift of the wharfage charge to the
vessel is unreasonable in that it will increase the cost of vessels call

ing at the Port of Boston thereby driving ships away from that port
It concludes that the charge is thereby detrimental to commerce
and clearly against public interest as it contributes substantially to the
destruction of the port Complainantsposition must be rejected
No evidence has been presented nor any showing been made to sub
stantiate the claim that the tariff revision results in an unreasonable

practice Indeed it would appear that Complainant is laboring under
a serious misconception about just what constitutes unreasonableness
within the meaning of section 17

Even assuming aguendo that a showing that a terminal practice resulted In a
diversion of traffic from a port without more was sufficient to substantiate a claim of
unreasonableness under section 17 Complainant would not be in a better position It
has wholly failed to demonstrate on the basis of the present record that any cargo has
been diverted from the Port of Boston as a result of Item 2A Quite to the contrary it
is undisputed that the cargo which was lost to Commonwealth and Eoosac Piers was
diverted to and discharged at other piers In Boston Moreover the record shows tbat
steamship lines remaining at the Port Authorityoperated piers do not wish to leave them
even though they are paying wharfage further that those lines that did leave and
wished to continue calling at Boston were able to find piers elsewhere In the Port of Boston

11 FMC



BOSTON SHIPPING ASSN VPORT OF BOSTON MARINE TERMINAL 9IAs used insection 17and asapplied toterminal practices ajust and reasona ble practice means apr actice otherwise lawJul but not excessive and which isfit and appropriate tothe end inview Investigation of Free Tinw Practices Port of San Diego 9FMC525 547 1966 Manifestly rharf age Jassessed against tfue vessel isaproper and Otherwise lawful oharge Part of acarrier stransporta tion dbligation requiTes ittounload oargo Onto adock and put itata place of rest On the pier sothat itisaccessible tothe can signee American President Lines Ltd vFederal jJla1itime Board 317 F2d887 888 DCCir 1962 Incident tothis obligation totender for delivery isthe duty toprovide totheshipper adeq1 ate ter7ninal fcwilities upon which c3irgo may beplaced bythe shipper and or from which itmay bepicked upbythe consignee Investigation of F1eeTinw Practices Port of San Diego 9FMC525 539 1966 Since the terminal provides aservice vrhic hisinfurtherance of the carrier sobEgation itfallows that wharfage isanappropriate chal geagainst the vessel Indeed the Commission sGeneral Order 15expressly s3illctionedthis method of assessment Section 533 6d2of that Order defines vharffuge asa charge assessed aga inst the eargo or vessel Emphasis added oreover the record shaws that competing ports of New York Philadelpthia and Baltimore all assess wfuarfage against the vessel 14The asses 3ment of wharfage against the vessel may nevertheless beunlawful ifitcontravenes the provisions Of the Shipping Act 1916 Thus the question becomes whether the POl tAuthority spractice of assessing wharfage against the vessel was fit and appropriate tothe end inview Vebelieve that itclearly was lhepresent Port Authority wharfage charge was instituted pri marily asthe resu ltof losses whioh the Port Authority has suffered initspier operations Boston isconsidered ahigh cost port bythe stea mship companies mainly because of high ahor costs Because of such high cost factors the number of ship calls toBoston has been declining over the past five or six yeaTS Steamship companies have been bypassing Boston and discharging Boston cargo at New York where these companies have felt that itismore economical totruck the cargo from New Yark totheconsigneee or toBoston The determina tion tochange the methad of cha rging Wharfage that culminated inItem 2Awas made not only wioh knowledge that itwould increase UComplainant excepted tothe Examiner sfailure tocompare the level of the terminal charges at these other east coast ports with those at Boston The reasonableness of the level of the wharfage charges was not raised inthe complaint and isnot anissue inthis proceeding Accordingly Complainant sexception Isbeyond the scope of the proceeding and need not beconsidered 11FMC
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vessel costs but also in the belief that it would attract more cargo to
the Port Authority piersand thereby increase terminal revenues

The Port Authority views its method of assessment of wharfage as
a possible step toward the attraction of truck traffic which might
otherwise be lost to competing East Coast ports The wharfage charge
formerly an effect at Commonwealth and Hoosae Piers and still in
effect at the other Terminal Association piers was and is assessed
primarily on truck traffic As a matter of fact during 1965 wharfage
charges were paid on a little over 3 percent of the rail freight at
Boston public piers in contrast with an across theboard assessment
of wharfage against all truck traffic In the words of respondents
This situation has been a competitive handicap to the Port of Boston and has
had the effect of diverting truck traffic from Boston because truck shippers and
consignees pay no wharfage charge at the competing ports of New York
Philadelphia and Baltimore

The Port Authority envisions that the lowering of costs to the truck
shipper and consignee will increase the movement of cargo over its
piers Since the availability of cargo is an important factor in steam
ship routings the Port Authority also expects that the increase in
cargo will result in an increase in the number of ships calling at
Boston

Furthermore the Port Authority anticipates that the introduction
of a tariff change will encourage more efficient pier utilization by
creating an incentive for shippers to use unitization palletization
and containerization Under present Item2A a half wharfage charge
is assessed on palletized unitized and containerized cargoes

The Port Authority is charged with the public duty of promoting
andprotecting the commerce of the Port of Boston it is a public body
experienced in port and terminal management Its decision to revise
its wharfage charge appears to be in keeping with American business
initiative and competitive methods

The Commission is fully aware that there was a drop in tonnage
at Commonwealth and Hoosac Piers for the months of June July
August and September 1966 as compared with thesalve months of
1965 But as the Examiner succuntly stated
It is unimportant that the plan ben success or failure so long as is does not
violate the statute Similar weight applies to the intent methods and causes
leading to the initiation of the change It is the reasonableness of Item 2A and
the contemplated practice under it that must be considered not the motivating
factors cf Lopez Trucking Inc et al v Wiggin Terminals Inc 5 FMB 3 17
1956

The record shows that the Port of Boston Is 10 to 15 years behind other world ports
In the area of palletization

11 FMC



BOSTON SHIPPING ASNVPORT OF BOSTON MARINE TERMINAL 11Vefind and conclude that Complainant has failed todemonstrate that the assessment of awharfage charge against the vessel bythe Port Authority isanunjust or unreasonable practice within the meaning of section 17of the Act 16ULTIMATE CONCLUSIONS On the basis of all the foregoing we find and conclude that 1Item 2Aconsti tuted amodification of Agreement No 8785 and required noseparate Commission approval under section 15of the Act prior toeffectuation and 2Item 2Ahas not been shown tobeeither unjustly discrimina tory unduly prejudicial or unreasonable inviolation or either section 16or 17or the Act Accordingly the complaint isdismissed By the Commission Signed THOMAS LISI Secreta1Y 16Inhis Initial Decision the Examiner found that the ocean rate paid byshippers and consignees at Boston contains afactor for wharfage and concluded that therefore adouble charge for wharfage isbeing made against shippers and consignees using the Terminal Association piers were wharfage isacharge against the cargo He determined that this assessment of adouble charge isunjust and unreasonable Cmplainant excepts tothe Examiner sfinding Ithat the freight rate frBoston includes awharfage factor asunsupported onthe record We agree with Complainant We have thoroughly reviewed the record and find noconcrete evidence therein which would support the Examiner sfinding that the ocean freight rate at Boston contains awharfage factor or that the assessment of wharfage against shippers and consignees at the public piers inBoston other than Hoosac and Commonwealth involves aduplication of Charges Accordingly we overrule the Examiner sfindings and conclusions inthis respect



FEDERAL MARITIME COMMISSION No 669INTHE MLTTER OF AGRgEl fENT No T1870 TERMINAL LEASE AGREE MENT ATLONG BEACH CALIFORNIA Decided JuZy 61967 Agreement No T1870 between the City of Long Beach California and Sea Land of California Inc 1isnot unjustly discriminatory or unfair asbetween carriers shippers exporters importers or ports or between exporters from the United States and their foreign competitors 2does not operate tothe detriment of the commerce of the United States 3isnot contrary tothe public interest and 4does not violate the Shipping Act 1916 Itisthere fore approved pursuant tothe pro iisions of section 15of the Shipping Act 1916 Leslie EStill J1and Leonard Putnam for the City of Lqng Beach California respondent Sterling Stoudenmire and JScot Provan for Sea Land of Califor nia Inc respondent MiriamE Wolff and Thomas OLynch for the Sap Francisco Port Authority petitioner Arthur WNordstrom Walter OFoster and Rog er Arnebergh for the City of Los Angeles California petitioner Robert Fremlin and EdWard DRansom for Encinal Terminals petitioner JKerwiln Rooney for the City of Oakland California intervenor Donald JBrwnner asHearing Counsel REPORT By THE COMMISSION John Harllee Ohairman Ashton CBarrett Vice Ohairman James VDay George HHearn OOWlnis swners PROCEEDINGS By order of investigation served February 251966 the Comnlission instituted this proceeding todetermine whether Agreement No TCommissioner Fanseen did not particIpate 11Itl1C12



TERMINAL LEIASE AGREEMENT ATLONG BEACH CALIFORNIA 131870 apreferential assignment agreement between the City of Long Beach and Sea Land of California Sea Land Cal should beapproved disapproved or modified pursuant tosection 15of the Ship ping Act of 1916 Long Beach andSea Land appeared asrespondents The San Francisco Port Authority City of Los Angeles and Encinal Terminals appeared inopposition toapproval 1The City of Oakland intervened infavor of approval Ahearing was held and briefs were submitted AnInitial Decision was issued byExaminer Paul DPage Jr towhich exceptions and replies have been filed Vehave heard oral argument THE PARTIES Sea Land Cal isawholly owned subsidiary of IvlcLean Industries Inc and isaffiliated through McLean Industries with Sea Land Service acommon carrier bywater The officers of Sea Land CaI are also officers of Sea Land Service and these same officers dictate the policies of both Sea Land Cal serves asagent for Sea Land Service and performs all husbanding for Sea Land svessels receives and delivers cargo performs the sales functions and bills and collects for Sea Land Service These services are performed pursuant toanagency agreement Sea Land Service isengaged asacommon carrier inthe Atlantic and Gulf Coastwise trades the Intercoastal trade the PurtoRican offshore trade the Ala santrade and North Atlantic European for eign trade aswell astrade with ports located inthe Caribbean Sea Land calls at the Port of Long Beach initsIntercoastal and Pacific Coast Puerto Rico service The vessel itinerary inthat service isElizabethport Puerto Rico Balboa Long Beach Oakland Balboa Puerto Rico Eliza bethport Subsequent tothe hearing effective July 27Sea Land sintercoastal service was cha nged from one with aweekly sailing toone with asailing every ten days On June 141966 the trailerships Elizabethport san Francisco and Los Angeles began service between Oa land California and Okinawa carrying military cargo destined for Far Eastern fouble zones Inexcess of 1200 shippers use Sea Land sservice toand from Long Beach andexcept for the seasonal slump of the canned goods industry mid June tomid August the vessels Sftil full inboth directions The cargo destined toLong Beach isabOut thr etimes greater than the cargo gellerated from Long Beach itdscharges 60percent of itswest bound containers at Long Beach and loads 20percept oJitseastbound containers there 1anFrancisco Los Angeles and Encinal wUl bee0Jlecti yeferred toaspetitioners 11FMC



14FEDERAL MARITIME COMMISSION Sea Land has operated at Long Beach since September 1962 at charges listed inthe applicable Long Beach tariff except for the 5months that another agreement approved bythe COffilllission was ineffect The Long Beach Board of Harbor Commissioners ischarged with the administration of the harbor district of the City of Long Beach California There are both private aswell aspublicly owned facilities within the Harbor District The port opened todeep draft vessels in925 and began itsmajor construction progra min1937 which was interrupted bythe war and consequently has done most of itsconstruc tion since 1946 The port has numerous berths transit sheds ware houses and other operational facilities egbulk loader grain termi nal bulk oil terminltl presently available and additional facilities are yet tobedeveloped inaccordance with the port smaster plan Presently Long Beach has 40berths each of which isapproximately 600 feet inlength Inaddition tothe facility described inT1870 Long Beach has 14berths presently available capable of aecommodating aship based crane containership operation Los Angeles owns terminal facilities adj acent tothose operated byLong Beach and although Los Angeles isanonoperating port afull range of terminal services isavailable at that port The competition between Los Angeles and Long Beach isquite severe The San Francisco Port Authority astate agency owns terminal facilities inthe San Francisco Bay area consisting of approximately 80berths The Port of San Francisco isanonoperating port which ieases itsfacilities at rates specified initstariff onapreferential basis toorganizations that operate the facilities Encinal Terminals isaprivately owned corporation engaged inthe wharfinger trucking warehousing and stevedoring businesses located at Alameda California inthe San Francisco Bay area THE AGREEMENT The preferential assignment agreement FMC Agreement No T1870 isbetween Long Beach and Sea Land Cal for aterm of 20years Sea Land Cal isgranted anonexclusive preferential assignment or the wharf and centiguous wharf premises together with two cranes and faciiities located thereon described asberth 32Sea Land also has the option during the term of Agreement T1870 toanother nonex clusive preferential assignment for the wh rfand contiguous wharf premises described asParcel 233 upon 90days written notice The use of the premises islimited tothose activities associated with the loading and unloading of SeaLand svessels or vessels of anaffili nFMC



TERMINAL LEASE AGREEMENT ATLONG BEACH CALIFORNIA 15ate or subsidiary of Sea Land The General Manager of the port retains the right tomake temporary assignment of any part of the premises which isnot being used bySea Land provided that such assignment should not unreasonably interfere with the operations of Sea Land Sea Land shall pay toLong Beach all charges applicable under the Port of Long Beach tariff Ifsuch charges donot total 303 000 for the 12month period beginning with the commencement date of the agree ment or for any succeeding 12month period Sea Land must pay Long Beach anadditional sum equal tothe difference For any such 12month period that such charges shall exceed 346 000 nofurther compensa tion shaH bepaid Ifthe option for Parcel 233 isexercised the mini mum shall be400 000 and the maximum 450 000 The partie sagree torenegotiate the compensation prior tothe begin ning of the fifth tenth and fifteenth year of the agreement and for each succeeding 5year period The port computed the minimum compensation toequal the amount necessary tofinance 4percent bonds plus 1f2 percent toservice thebonds amortized over a30yar period Four and one half perce ptamortized over 30years equals 014percent towhich was added 22percent direct and pro rated port costs equalling 826percent The 212percent figure isacombination of 2percent pro rated costs and 012percent direct costs The investment inBerth 232 was estimated asof August 121965 at the time of the negotiations between LogBeach and Sea Land ot California tobeasfollows EXffiBIT llaLand Pier YBerth S3AWater l50 X725 108 750 SF@50e SFnuunnuuhuBLand 438 255 SF@S2 SFuPhhUCWbarf i25 LF@1016 LFuUumhDCranes 1331 200 plus 14i nofUJU85254375 876 510 i36 600 1474 970 sic 536 272 Total investment estimated hn3678 i2i Harbor Department engineering cost 108included inthese figures The tot al investment of 3678 727 multiplied by826equals 303 862 85rounded tothe minimum of 303 000 contained inT1870 The maximum figure was computed sothe port could realize areturn based upon the cost of money at the time ie6net instead of 4V2 net Thus the ma ximum was computed asfollows 11FMC355 301 0693



16 FEDERAL MARITIME COMMISSION

Maximumone berthbased upon typical port calculations

A Water area 54375 7 equals 3 806 25

B Land area Includes direct and prorated port costa 105 181 20

C Wharf725X1016LF736600X72467 50 yrs 53 374 03
D Cranes1474970X85817 25 yrs equals 126 667 18
E Special investment536272 Q8581 7 25 yrs equals46017 50

335 048 16
F Investment in phase No 2 at time phase No 1 is built135000

48581 7 25 yrs 1158435 equals 11 584 35

346 630 51
Additional cost of wharf construction Berth 233 69 000 00
Additional cost of electrical system Berth 233 66 000 00

135 000 00

In the event the total actual cost of construction shall differ from

the estimated costs the minimummaximum annual compensation
figures shall be increased or decreased by 861 percent of the difference
between actual and estimated costs As of May 18 1966 there have
been changes in the actual and estimated costs resulting in an adjusted
minimum annual compensation of 29600026 and an adjusted
maximum annual compensation of 33900026

BACKGROUND OF THIS PROCEEDING

Marine terminals in California have conducted their operations by
charging wharfage as early as the turn of the century and dockage
has been assessed on the Pacific Coast for the same period of time
California area terminals have operated under tariffs for 40 or 50
years Apart from the proposed agreement Long Beach has no agree
ments involving wharfinger facilities used for loading and unloading
common carrier vessels which have a maximum limit on the tariff
charges assessed

The only general cargo marine terminal facilities in California at
the present time which are furnished to a carrier on a flat rental basis
or on a minimummaximum arrangement are those which SeaLand
has obtained from the ports of Oakland and Long Beach

In 1963 SeaLand entered into terminal lease agreements with both
We take notice however that on August 23 1966 Long Beach died for approval Of

Agreement No11935 a marine terminal lease with Evans Products Company whereby
Evans will conduct a public wharfloger business at a rental based on Long Beachs tariff
charges but limited to a minimummaximum payment

Matson Navigation Company has proposed however to transfer its container operations
from Enclnal terminals to Oakland where it has negotiated a Satrent lease agreement

11 FMC



TERMINAL LIDASE AGREEMENT ATLONG BEACH CALIFORNIA 17Long Beach and Oakland The agreements T4and T5provided for payment at aftUlt yearly rental inlieu of tariff rates The agree ments were made subj ect of proceedings before the Commission InisReport and Order inDockets No 1128 and 1129 Agreement No TlTe1 1ninal Lease Agreement at Long Beach Oalifornia and Agreement No T5Terminal Lease Agreement at Oakland Oali fornia 8FMC521 1965 the Commission held that the agreements between Long Beach and Sea Land and between Oakland and Sea Land covering terminal properties located at the port areas of the two ports Long Beadh and Oakl and were subject tosection 15of the Act The agreements there under consideration granted toSea Land exclusive use of piers and adjacent areas at aflat yearly rental of approxim ately 147 000 inlieu of otherwise applicable tariff charges The Commission approved the agreements over the protests of Encinal San Francisco and Los Angeles who oontended that the agreements granted special rates and thus were unjustly discriminatory because based onother than tariff rates and onnoncompensatory rentals and were contrary tothe public interest and detrimental tothe commerce of the United States because their implementation would disrupt the allegedly traditional Pacific Coast system of assessment of terminal charges inaccord with published tariffs The Commission found the agreements not tobeunjustly discr iminatory asthe rentals prescribed therein provided adequate returns onthe investments of the ports and noadverse effects were shown upon other carriers other ports or other terminals The Oommission was unable tofind that approval of the agreement was likely tocause disruption of the tradition luniformity of terminaJl charges onthe Pacific Coast Agreement No T5between Sea Land land Oakland was subse quently cancelled bythe parties thereto who entered into anew agree ment T1768 which provided for minimum and maximum payments based onOakland starifl On April 91965 the Commission instituted proceedings todetermine whether Agreement T1768 should beapproved InitsReport and Order inDocket No 659Agreement No T1768 Terminal Lease Agree1nent 9FMC202 1966 the Com mission held that aPreferential Assignment Agreement of marine terminal property from the City of Oakland toSea Land providing for the payment of anannual minimum compensation based upon the Port of Oakland tariff issubject tosection 15of the Act The Com mission held itwas not shown tobeunjustly discriminatory or unfair or otherwise violative of section 15Agreement No T1768 was also approved bythe Commission over the protests of Encina lSan Fra n11FMCIb
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cisco and Los Angeles which were basically the same as the protests
of the same parties in Agreement NosT47supra

The agreement here before the Commission T1870 which super
sedes Agreement No T4 with the exception of the dollar amounts
required for the minimum and maximum payments follows the same
format and principles embraced in the earlier approved OaklandSea
Land Agreement No T1768 in Docket No 659 and allof the parties
to this proceeding are also identical

DlamSSiow

The Examiner concluded that Agreement T1870 between the City
of Long Beath and SeaLand 1 is not unjustly discriminatory or
unfair as between carriers shippers exporters importers or ports
or between exporters from the United States andtheir foreign com
petitors 2 does not operate to the detriment of the commerce of
the United States 3 is not contrary to the public interest and 4
does not violate the Shipping Act 1916 and it should therefore be
approved pursuant to section 15 of that Act The Examiners con
clusions were based on his determination that there is no substantial

competitor of SeaLand at Long Beach and therefore neither Sea
Land nor its shippers are favored over competitive carriers or shippers
He also found that the maximum return under the agreements was
compensatory and therefore would not burden other users of the Long
Beach facility He concludes that since no one is injured by the ar
rangement it cannot have the allegedly discriminatory or preferential
effects

The agreement may be regarded as one by which Long Beach fur
nishes terminal facilities to SeaLand which compensates Long Beach
according to the agreementsterms Briefly it provides that if pay
ments at tariff rates are less than 303000 per year SeaLand will
nevertheless pay Long Beach 303000 per year and if payments at
tariff rates would total more than 346000 per year SeaLand will
nevertheless pay only 346000 This agreementas distinguished from
the published tariffs of Long Beach Oakland and other major Cali
fornia terminalswas worked out between Long Beach and Sea Land
to secure terminal service for less than SeaLand would pay at tariff
rates The result is that SeaLand may use the terminal facilities more
cheaply than other terminal users can

The SeaLand agreements with Long Beach and Oakland are an
innovation in California and a radical departure from a system of
terminal ratemaking laboriously built up by California terminals
Long Beach and Oakland included and the Commissionsregula

11 FMC



TERMINlL LEASE AGREEMENT ATLONG BEACH CALIFORNIA 19atory predecessors itscornerstone being the assessment of dockage and wharfage aswell asstorage and demurrage asthe measure of terminals compensation for the use of their facilities Indetermining the minimum and maximum payment figures Long Beach sought toderive areturn that would amortize itsinvestment over thirty years vith interest at 412percent for the minimum and 6percent for the 1naximum Itwas stated byLong Beach that they judged this tobeafair and reasonable return and would not place aburden upon Sea Land Petitioners except tothe Examiner sconclusions that Agreement T1870 isnot unjustly discriminatory or unfair between carriers or shippers and that T1870 does not give Sea Land anundue and Ull reasonable preference and advantage invi olation of section 16First Petitioners point out that noother user of the Long Beach facilities operates under asimilar arrangement All other users conlpensate Long Beach at tariff rates Petitioners feel that this fact byitself isenough toconstitute unjust discrimination or undue preference Vehave previously held that aterminal lease agreement isnot unlawful or unreasonable merely because itdoes not follow the other wise applicable tariff charges Agreement No 8905 Port of Seattle Alaska SS007FMC792 800 1964 Petitioners also seek todiscount the importance of the Examiner sfinding that ithas not been shown who will beinjured bythis arrange ment They maintain the agreement should bedisapproved inspite of the Examiners finding They cite Investigation of Free Ti nePrM tices Port of San Diego 9FMC525 1966 assupporting their view that discrimination can hefound without ashowing of injury Petitioners reliance onSan Diego ismisplaced Inthat case we stated that itwas not necessary toshow acompetitive relationship between shippers using aport todetermine whether afree time practice met the standards of the Shipping Act Because of the nature of the practice granting excessive free time we concluded that the cost of free storage would beshifted tononusers of the service Thus some injury would result Petitioners concede that Sea Land has nocompetition at Long Beach for itsintercoastal service They seek onexception however toshow that Sea Land does face some competition at Long Beach Itissug gested that Sea Land issoliciting cargo inEurope for transshipment at Elizabethport tothe Pacific Ocean that at lca st six carriers calling at Long Beach serve this same area and that these carriers and their shippers donot enjoy anarrangement such asSea Land sPetitioners also point out that Sea Land has started aone way MSTS servi 11FMCbt11ClII
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between Oakland and Okinawa and suggest that if SeaLand carries
cargo on return voyages to the Pacific Coast it will be in competition
with at least one carrier calling at Long Beach

Even assuming the establishment of competitionbetween SeaLand
and another carrier and between their respective customers we would
be unable to reach a conclusion of discrimination or preference inas
much as Long Beach has expressed willingness to make similar ar
rangements available to other carriers

Few other carriers have the financial resources necessary to take

advantage of such an offer More importantly few other carriers have
operations or facilities which would require or readily lend themselves
to such an arrangement SeaLand because of the size and character
of its operations is somewhat unique among the carriers serving Long
Beach inasmuch as it is capable of operating under such a lease This
does not mean that Sea Land is being preferred or that others are suf
fering from discrimination

We turn then to a discussion of whether the return on the agreement
to Long Beach is compensatory It must be compensatory to support
our conclusion that other users of facilities at Long Beach are not
burdened by the Long Beach SeaLand arrangement

There has been much discussion of what need be considered to de

termine whether the return is compensatory Throughout the proceed
ing the opponents of the agreement have sought to establish a require
ment that the rate of return be based upon the socalled Freas formula

The Freas formula utilizes cost and expense of the whole terminal
area including nonrevenue producing facilities such as roads bridges
and administration buildings

Long Beach and SeaLand on the other hand have argued that they
need only show that the return realized covers cost and expenses of
the particular facility to he used by the carrier and in addition returns
a reasonable profit

It is quite true that in valuing the terminal property for the rate
making which resulted in the maximum annual payment figure
346000 in the lease Long Beach did not employ the Freas formula
but it was not and is not compelled to do so The Commission and its
predecessors have sanctioned but have never required its use Long
Beach used a method now known as the stand on its own feet
method The basic difference between Freas and stand on its own

feet is that the former utilizes cost and expense of the whole terminal
as its beginning point whereas the latter uses the estimated cost and
expense of the facility to be used by the carrier Both methods have
been approved the former in Terminal Rate Structure California



nmRMINAL LEJASE AGREEMENT ATLONG BEACH CALIFORNIA 21Ports 3USMC571948 and the latter inAgreement N0814T5aswell asthe Oakland Sea Land case Agreel1U3nt No T1768 lVe have previously approved the approach advocated bySea Land and Long Beach and feel that itisapropel approach here The same method asused and approved byusmost recently inAgJeement No T1768 which invalved avirtunJly identical agreement Opponents of the agreement maintain that Long Beach failed toconsider raIl required costs and that Long Beach sestimated rate of return was thereby exaggerated Petitioners thereupon submitt edarevised cost estimate which they felt contained amore realistic appra rsal of the true costs whioh Long Beach would incur Long Beach scost estim ate asrev ised bypetitioners contains anestimate of all direct costs for the particular facility and also con tains anestimate of apro rata amount of indirect terminal operating costs administrative costs fire safety health and sanitation costs streetlighting and l1l aintenance utilities bad debts public information andpublicity aswell asrelated expenditures for bridges freeway maintenance harbor engineering and state lands plus areturn onthe investments for all these items Using petitioners revised estimates anadditional 61173 22isadded toLong Beach scost estimate The addition of this sum would reduce Long Beach sreturn onthe invest ments from 6perCel tosliightly more than 5percent areturn which the Examiner found tobereasonable for Long Beach Petitioners expert witness who prepared the revised cost estimates was unable tocite anonoperating California terminal that enjoys even a5percent return Petitioners point out that their revised cost estimates also include ashowing of what effect the llse of the straight line depreciation method yould have onthe cost study Long Beaoh employed the capital recovery method Using the straight line method anadditional 12825 30would beadded tothe cost for each of the 20years of the term of the lease This would reduce the return onLong Beach sinvest ment to49percent vVe donot dispute Long Beach sdecision touse the capital recovery method of depreciation Long Beach sohoice inthis respect isamatter of business judgment with vhich we wiB not interfere Nevertheless aieturn of 49percent which would result from the use of the Straight line method would also appear tobereasonable Petitioners also feel that the 0212 ratio of pro rated costs used byLong Beach was too lowinasmuch asIomparable ports used ahigher figure Thebasis Of this contention isthe opinion expressed bypeti tioners witness that such was the case Petitioners attempted tointro 11FMC
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duce an exhibit showing the comparison between the ratios used by
Long Beach and other California ports Petitioners could not produce
any working papers to show how the comparative figures were reached
and the exhibit therefore was withdrawn We cannot conclude on the
basis of this opinion alone that the ratio of prorated costs used by
Long Beach was too low

Petitioners seek to show on exception that neither Long Beachscost
estimate nor petitioners revision made provision for a return on a por
tion of the nonrevenue producing wharf facilities such as roads
bridges and administration building A review of the record however
shows that it is not the roads bridges and administration building
but it is the lands which support these facilities for which no return
was provided

It does not appear that the failure to provide for a return on these
lands will result in other users bearing costs which should have been
allocated to SeaLand The lands in question were acquired by Long
Beach by means of a grant from the State of California Long Beach
therefore has incurred no original cost in acquiring these lands Fur
thermore it is questionable whether any costs are incurred to maintain
these lands considering the use to which they are put The lands sup
porting bridges and the administration building would appear to re
quire little or no maintenance It might be said that the lands support
ing the roads require maintenance inasmuch as the roads themselves
need to be maintained However the record shows that petitioners
cost revision did include Fan allocation of expenses for street and free
way maintenance The record also shows that the cost revision provides
for maintenance of the actual bridges and administration building

In view of these circumstances we conclude that there is no need to
provide for a return on these lands and therefore the failure to pro
vide for a return on such non revenue producing lands will not result
in a non compensatory rate of return for the Long Beach SeaLand
agreement Neither will it cause other users of the Long Beach facili
ties to bear expenses which should have been allocated to SeaLand

Petitioners also maintain on exception that Long Beach did not
provide sufficient data so that the actual rate of return on the invest
ment can be determined It may be that Long Beach did not provide
enough information to determine what would be the rate of return
under the Freas formula method Nevertheless we are satisfied that
the information available supports our conclusion that the rate of
return will provide a reasonable profit for the use of the particular
facility Such information has been supplied by Long Beach Nothing
more is required

11 FMC



ToERMINAL LEASE AGREEMENT ATLONG BEACH CALIFORNIA 23Tosum marize what has been said uptothis point our previous decision shows that Agreement T1870 should not becondemned merely because itprovides Sea Land terminal charges at other than tariff rates the return has been shown tobecompensatory and places noburden onother users of the facility there has been noshowing that any competitor of Sea Land or any other user of the Long Beach facili ties has been denied asimilar arrangement Inview of all the foregoing veconclude that Agreement T1870 will neither beunjustly discriminatory nor unduly or unreasonably pref erential or prejudicial toany carrier or shipper Petitioners also maintain onexception that the Examiner erred infailing tofind that the effects of this agreement will becontrary tothe public interest and detrimental tothe commerce of the United States The same arguments were made with respect tosimilar agreements inAgreement Nos T4T5and Agreerrient No T1768 We found the agreements inthese proceedings tobeinthe public interest and not detrimental tothe commerce of the United States We said with respect tothe agreement inAgree1nent No T1768 that ithas much torecom mend itand that Oakland has acted todevelop and ipr6ve itsport We concluded that Sea Land aswell asmembers of the Shipping public will benefit from such anagreement We also found that petitioners speculations astothe collapse of the stability of Vest Coast terminal operations were not substantiated bythe record andussuch Could not form the basis of disapproval of the agreelnent Petitioners have maintained however that since approval inAgree ment No T1768 there have been significant occurrences whIch sub stantiate their position Petitioners point tothe transfer byMatsoh Navigation Company of itscontainer operations from Encinal termi nals toOakland Matson has negotiated aflat rent lease agreement with Oakland Agreements T1953 and T1953 AMatson smove will result inadecrease inrevenue toEncinal of 845 316 per year Peti tioners feel that this isanother of what wil bealong line of similar arrangements resulting from the offer byterminals of promotional inducements of less than tariff rates They feel thelogjc lresult will bethat terminals will attempt tooutbid each other at negotiated nontariff rates and terminal revenues will godownard tothe detriment of the terminal operators We have long recognized the existence of competition between the various California terminals Since there are uniform tariff rates or anattempt toobtain uniform tariff rates the methods of competition are sqJicitation and sales plus providing specialized facilities when aneed occurs This isevidenced bythe competition between San Fran 11FMC



24FEDERAL MARITIME COMMISSION cisco Oakland and Encinal terminals inattempting tolocate Sea Land at their respective facilities and inMatson sproposed move from Encinal toOakland inwhich Sail Francisco bid toget Matson because itfelt ithad tocompete We are not convinced that the new Matson arrangment or any other suggested developments which competition may breed are indicative that the predicted chaos will result Since the appearance of the first such agreeIIlents at California ports in1963 there has been only three other such agreements subject toproceeding before usfor approval These were T1768 between Sea Land and Oakland the present agree ment T1870 and Matson snew agreement with Oakland T1953 4Moreover only afewsteamship companies are willing or able toassume the tremendous fillcrlcial obligations inherent insuch agree ments For this reason we donot share petitioner sappr hensions that adeluge of similar arrangements will beforthcoming With respect towhether such agreements will result inthe disrup tion of the tariff system itshould benoted that Sea Land sarrange Inent here with Long Beach aswell asitsarrangement with Oakland T1768 are based ontariff rates at the respective ports The mini mum and maximum payments levels are determined according tocharges paid prsuant tothe respective tariffs Tariff rates are employed todetermine ifand when the minimum payment level isreached Charges at alevel between the minimum and maximum are at actual tariff rates Tee Examiner saw muc htorecommend this type of arrangement and offered reason why itcould exist alongside and becompatible with the traditional tariff arrangement He said inhis Initial Decision at 16There isabenefit toboth Sea Land and Long Beach inthe very thing that the opponents of approval make the foundation of their opposition the pos sibility whlch really seems aprobability that during aportion of cetain years Sea Land will pay less than tariff rates What Long Beach loses thereby may well beagood investment for Long Beach Itmay give Sea Land help inexpand ing itsservice and doing bigger business with Long BeaCh or keep itinservice and doing business with Long Beach which might otherwise dwindle away Not only isthis advantageous tothe parties tothe agreem mt inparticular itisfor hat and other obvious reasons beneficial tothe gener8Jl pubLic interest He further stated at 1920Ifthe speedy and healthy development of first class containerized operation inthe intercoastal and foreign trade can beadvanced byamodicum of price We take official notice that afourth such agreement has been filed for approval ItInvolves alease of terminal property byLong Beach toEvans Products Company Evans will conduct apublic wharfinger business at arental based onLong Beach stariff charges but limited toaminimum maximum payment 11FMC



TERMINAL LEiASE AGREEMENT ATLONG BEACH CALIFORNIA 25ise competition beween terminals with respect tothese expensive specialized facilities Wlithout devastating results the public interest will beadvanced not hurt Tbe heavy container concept coupled with door todoor sernce constiltutes anindustrial revolution inocean carriage Inoperation itreqUIires special facil ities asthis record demonstrates and changes perhaps even major dislocatJions interminal rate structures may result There appears nogood reason however why Container berths for the new service under contracts such asthis which may eventually merge into container service tariffs and other berthS for break bulk ships where tariff rates are charged cannot exist side byside We think the Examiner sapproach isproper and that his reasoning issound On the basis of all the foregoing we conclude that ithas not been shown how Agreement T1870 will operate contrary tothe public interest or tothe detriment of the commerce of the United States Petitioners further argue that the practice of furnishing terminal sel vic esat other than tariff rates isanunjust and unreasonable prac tice lmder section 17of the Act and that the Examiner erred infinding tothecontrary Petitioners rely onStorage Practice of Longview Wa8hington 6FMB178 184 1960 asauthority for this proposition This ease however merely stands for the proposition that atenninal which holds itself out tothe public tooffer services solely bytariff mnst abide bythat tariff Itdoes not support the proposition that aport cannot offer terminal facilities pursuant toanagreement aswell asatariff As we stated inAg10eement No 8905 7FMC792 at 800 Anagreement for the use of apublic terminal facility atarental which deviates from the terminal sregular tariff proviSions may run afoul of the Shipping Act sproscriptJions and isdeserving of our scrutiny for any illegal liscrimination or prejudice that may result Such anagreement however isDot lmJawful or unreasonable merely because itdoes not follow the terminal stariff charges Petit ioners also object tothe Exanliner sfailure tofind that Agree ment T1870 violates the California Association of Port Authorities agreement Nq7345 pursuant towhicl1 the California terminals oper rate Petitioners claim Agreement 7345 requires bhat the Association members provide services only according totariff rates Our reading of the agreement isnot sorestrictive As we previously said inAgree ment Nos TyT58FMC521 at 533 The agreement simply per lnits uniform stable terminal rates asfar asmay bepracticable The agree me 1t does not require uniformity Furthermore we read the agreement asrequiring strict adherence totariff rates only tothe extent charges are proposed tobeassessed bytariff Itdoes not prohibit anarrangement of the sort entered into here byLong Beach and Sea Land 11FMO



26FEDERAL MARITIME COMMISSION Petitioners also except tothe Examiner sfailure tfind Agreement T1870 violative of the laws of the State of California Petitioners rereferring tothe provision of the grant of the harbor toLong Beach bythe State of Califo111ia The gra nt would prohibit Long Beach inthe operatioli of the harbor from discriminating inrates tolls charges or facilities We have aJrea dydetermined that Agreement T1870 would not violaJte our standards which prohibit discrimination and have found itwould not becontrary tothe public interest vVe answered the same argument of petitioners inAgreement Nos T4TS8FMC521 at 533 and the same isapplicable here Vhile we niiglit consider State or local lawindetermining what the pUblic inter est may bewe can ot inthi scase disapprove the agreements onthis basis The record does not show that nyadverse ramifications will ensue upon approval of the agreements Since we cannot anticipate any consequences which might becontrary tothe public interest the legality of the terms of the leases under Califorriia lawisamatter for the State not for the Commission inasection 15proceeding Anappropriate order approving Agreement T1870 will beentered By the Commission SEAL THOMAS LISI Se01 etary 11FMC



FEDERAL MARITIME COMMISSION No 669INTHE MATTER OF AGREEMENT No 11870 TEnMINAL LEASE AGREE lIENT ATLONG BEACH CALIFORNIA ORDER The Commission has this date entered itsReport inthis proceeding which ishereby made apart hereof byreference and has found inter ali tthat Agreement No T1870 between the City of Long Beach Ca lifornia and Sea Land of California Inc isnot unjustly discrim inatory or unfair asbetween carriers shippers exporters importers or ports or between exporters from the United States and their foreign competitors nor detrimental tothe cormnerce of the United States contrary tothe public interest or violative of the Shipping Act 1916 Therefore itisoTdered That Agreement No T1870 ishereby approved pursuant tosection 15of the Shipping Act 1916 By the Commission SEAL Signed THOMAS LISI Secretary 11FMC27



FEDERAL l1ARITIME COMf 1ISSION No 6715MADDOCK MILLER INC VUNITED STATES LINES COMPANY l1AYER CHINA COMPANY FINE CHINA ASSOCIATES INC BART MILLER VILLIAM PCADAMS SCHMID BROS INC PAUL ASCRJ IIDLrrrLEFIELD INC Adopted Aug1t8t 31967 The action of United States Lines Com pany inchanging itssupplier of china did not violate section 14First of the Shipping Act 1916 Conlplaint dismissed WHarvey Jrf ayer for complainant Elmer OMaddy for respondent United States Lines Company Lawrence MAfc enna and lValte1 JJosiah Jr for respondents Fine China Associates Inc Schmid Bros Inc and Paul ASchmid Ediward Brodsky for respondent Littlefield Inc Patrick Owen BU1 n8for respondent Mayer China Company INITIAL DECISION OF CWROBINSON PRESIDING EXAMINER 1By amended complaint filed February 271967 itisalleged that com plainant isaNew York corporation dealing inglassware and china ware that prior toJune 1963 complainant supplied torespondent United States Lines Company USL the products manufactured byrespondent Mayer China Company Mayer pursuant toanagree ment giving complainant the exclusive right tosell Mayer products that commencing inMarch 1961 respondents Fine China Associates Inc FCA and William PCAdams Adams endeavored toobtain the USL business although china manufactured byrespondent Little field Inc Littlefield sought tobesold byUSL byFCA and Adams Adams Schmid Bros Inc Paul ASchmid and Littlefield threatened USL that ifitdid not purchase itschina through FCA respondents would ship via other ocean carriers and would induce affiliated companies todothe same 1This decision became the decision of the Commission onAug 31967 11FMC28



FEDERAL MARITIME COMMISSION 29The switching byUSL of itspurchases of china from complainant toFCA inthe spring of 1963 isalleged tohave been adeferred rate inviolation of section 14First of the Shipping Act 1916 the Act The complaint also flJleges1t hat By reasoll of the foregoing the respondents other than United States Lines have received and still trereceiving unduly and unren sonably pi ererentinJ rates but complainant sattoIney after ageneral discussion at the conm1encement of the hearing rested his case astothose respondents solely upon section 14First The complaint was withdrawn astorespondents lfayer and Little field Respondents Miller and Adams did not file answers or participate inthe hearing Complainant filed noreply brief PRELIMIN ARY The proceeding had itsgenesis inacivil antitrust suit brought bythe present complainant inthe ITSDistriot Court for the Southern Dis trict of New York 2Defendants inthat suit most of whom are respondents inthe present proceeding moved for anorder dismissing the complaint onthe ground that the court lacked jurisdiction of the subject matter Under the primary jurisdiction rule the court dis missed the complaint astoUSL The actions against the other defendaruts were stayed pending action bythe Commission onany com plaint filed with ithycomplainant 241 FSupp 306 1965 Appeal was taken bycomplainant tothe Court of Appeals for the Second Cir cuit Before that court rendered itsdecision however the Supreme Court decided Oarnation vPacific lVestbound Oonference 383 US218 931966 and onthe basis of that ruling the Court of Appeals held that the Distl ict Court should have retained jrisdiction over USL toensure afull and adcCJuate remedy ifthe Commission deter mines that the defendant did violate the Shipping Act 365 F2d981966 THE FACTS Complainant began tosupply USL with l1ayel china in1952 Initsletter of l1arch 291961 FCA offered tosupply lJSL with Shenango china manufactured byLittlefield andrequested some samples of Mayer china toenable FCA togive yon avery adva nt agoous quota tion On September 291961 FCA submitted toUSL aquotation for aspecified quantity of Shenango china for use onthe vessels United States and America This offer wa s20812 06less than the then cur rent prices of complainant Later offers for other requirements were 2Ancarlicr complaint had been filed inthc Suprcme Court of thc State of New York but was dismissed at complainant srequest 11FMC



30MADDOCK MILLER INC VUSLINES COETALlower by6814 563652 611127 65and 9217 24Acom pal ison of the prices of complainant and FC1 for 1962 1963 1nd1964 shows anaverage differential inflvor of FCA of 12391 63or 14percent Sam ples of Shenango china were submitted byFCA toUSL at least four or five times between 1961 and 1963 but they did not meet the standa rds of NIayer china Furthel lllore toswitch suppliers would raise problems for USL inliquidating complainant sstock Since achange insuppliel swas not astep tobetaken lightly the situation reIllained unchanged until earlyin1968 when USL learned that FCA would supply itwith Mayer china of the same quality previously pur chased from complainant but at aminimum saving of 7percent At that point USL decided totransfer itspurchases from complainant toFCA Even after complainant learned of the switch itmade nooffer to11leet the prices of FCA DISCUSSION AND CONCLUSIONS ReS1JOndent USLComplainant contends asalready seen that USL was forced towithdra witschina purchases from complainant beeause Schmid Bros and itsaffiliates threatened tomake their commercial shipments via ocean carriel sother than USL and that this group of shippers paid freight charges toUSL of approximat ply 150 000 ayear Itwas stipulated however that the largest amount of freight Inonies received byUSL from Sehmid and FCA inanyone of the years 1961 1962 and 1963 was only 23731 68Itmust not beforgotten too that FC1 was unsuccessful between 1961 and 1963 insecuring the china business from USL inasmuch asShenango china handled byFCA did not meeet the quaJity of Mayer ehina and that itwas not until Fe1 secured lower priee from 1aycr that itwas aole tooffer USL the savings already referred toAlthough FCA initsletter of lVIarch 291961 informed USL spurchasing department that FeA and itsaffilialtes including Schmid Bros were substantial importers via USL ships itissignificant tha tbetween 1961 and 1963 the amount of freight paid anllually bySchmid Bros tolJSL rema ined fairly constant which would seem tonega tive the idea that pressure WeLS being brought tobea ronUSL The official of the purchasing depa rtment of USL who issupposed tohave stated tocom plaina nt spresident in1963 that USL was pres sured into buying china from FCA was unable totestify ashewas crit ioa 1ly ill The sole USL witness was the director of thedepa rtment of service and supply wh ich includes the fOl mer purchasing depart ment fIewas superintendent steward bet ween 1962 and 1965 and worked closely with the pure hasing department during those years 11FMC



FEDEHAL MARITIME COMMISSION 31This official testified that hehad never heard of any pressure being put onUSL tochange itschina supplier and that during the period here involved any contemplated changes inthe procurement pro cedure would normally bediscussed and our approval request edbefore anymajor change were rsic placed ineffect Deeisions of such magnit ude asthe changing of asupplier with itsattendant problem of assuring continuity of quality would have required the consent of both the purclla sing depad ment and the superintelldent steward 3Itisconeluded and found that lTSL Yas not Pl essured into changing itschina supplier but this isreally immaterial inview of the other conelusion which here follows As previously stated compla ina nt satto111ey grounded his case sole lyonsection 14First of the Act ToconstitUlte aviolation of that section the cleferred rebate must bea1eturn of any portion of the freight money byaca1 Jier toany shippe laJaconside1Yttion fOT the giving of all or any7W1 tlon of his shiplltents tothe 8a17W 01nyother caT e101fOl any othe1 pllTlw8e the 7aY17 wnt of which isdeferred beyond the c01npletion of the servi cefOT chich itis7aid and i8Tnade on7y ifhl rlngboth the 7MOel for wh tch com Ylded and the 7e1iod of defennent the ski p7er has cOnZied with the teTms of the 1ebate agreement 01arra ngement Italics supplied Even ifitwere tobeconeedcd byany stretch of theimagination that the aetion of USL here under comiidel ntion was adeferred rebaJe thcre isnoproof whatever that such COllrse of condlH twas of the kind or description defined insection 14First The complaint ishereby dismissed astoUSL Respondent othe rthan USLrfil1er aspresident of complainant when the company changed hands inearly 1DBAduns was president of FCA during the sunle period Asearliel nofed neither of these individuals filed anlllSWCL or participated inthe hearing No attempt was ma debyCOlllpla iIHWt tomake acaSe against them personally The recol dissomewhat fuzzy astothe sta tliSof Schm idBros and Paul ASchmid The letuw from FCA tothe pUl ehasing depa rtment of DSL dated ial ch2D1061 refers toSchmid nLOSasone of itsassoclnJed companies Itisa0mentioned therein that Our hotel division would like tobeyour supplier of dinnerware from which the Examiner assumes that the division lefened towas Schmid Bros Aletter dated 1al ch231967 flomthe chairman of Schmid Bros tothe Examiner shows the company simply asImporters italso appea lSfrom that letter that Paul ASchmid isabrother of the chair I1lal1 Sliplllat jol1 among counsel shows that ineaeh of the years 1961 Complainant Hplidcnt who came wilh the eOlllpan inparly 1963 when ownership changed hands tetifi lIthateOllllllainan tschi naand glass business with USL had amounted toabout 250 000 ayear 11FMCS355 301 0694



32MADDOCK MILLER INC VUSLINES COETALlU6 and lU63 Schmid Bros paid toUSL considerahly more freight monies tha ndid FCA One thing isclear NOlle of the respondents mentioned inthe pre teding paragraph isacommon carrier bywater As section 14First of the Act initsprohibitive tlms applies only tocommon oal riers bywater the complaint astosuch respondents isher bydismissed ULTIMATE CONCL VSION There being noshowing that any of the respondents has violated section 14First of the Act the complaint ishereby dismissed initsentirety CVROBINSON P1esiding Examiner 11FMC



FEDERAL MARITIME COMMISSION No 6712UNITED STATES OF AMERICA vAMERICAN ORIENTAL LINES INC Decision adopted August 111961 Respondent found tohave collected charges inexcess of those applicable under itstariff onashipment of two trucks from Baltimore Md toDacca East Pakistan via the port of Chittagong Refund of the overcharge ordered Bert pam ESnyder for compla inant WANewcomb or respondent INITIAL DECISION OF CHARLES EMORGAN PRESIDING EXAMINER 1The shortened procedure was followed The United States of Amer ica bythe Department of Justice filed the subject complaint onFebruary 151967 against American Oriental Lines Inc seeking reparation of 530 39because of alleged overcharges onashipment of two trucks from Baltimore Md toDacca East Pakistan via the port of Chittagong made on1arch 101965 The respogdent hadgone out of business hut ilts president accepted service of the complaint onMarch 71967 At his and his counsel srequests the time toanswer the complaint was enarged onthree occa sions The answer of respondent does not admit the allegations but does not contest the complaint The complainant smemorandum insupport of the complaint was filed onJune 141967 and noanswering memorandum has been filed Thus all the facts of record appear incompJ ainant sInemorandum The United States onMarch 101965 delivered two trucks at Baltimore tothe respondent for shipment aboard the SSWhitehall avessel owned chartered operated managed or otherwise controlled 1This decision became the decision of the Commission Aug 17196i 11FMC33



34FEDERAL MARITIME COMMISSION bythe respondent for shipment inacc rdance with respondent sbill of lading No 3dated arch 91965 Respondent submitted itsbill for ocean freight and relaJted charges onthese two trucks onMarch 171965 and the bill was paid onor about March 261965 Later itwas audited bythe General Accounting Office of the Uniited States which determined initsview that there was anovercharge Under Freight Tariff No 1of the respondent the applicable rate of 4875per 40cuhic feet resulted incharges of 3232 13for part of but not all of the services provided There isnodispute about this portion of the charges which were based on2652 cubic feet Also under the same tariff there are rates for the socalled heavy lift service The heavy lift charges were billed and collected at arate of 1250per 40cubic feet or 828 75Rule 4of the tariff effective April 221964 provided heavy Eft oharges onall pieces or packages weighing over 8960 pounds The two trucks inissue had atotal weight of 22800 pounds and apparently were 11400 pounds each The 1250heavy Ijft rate erroneously charged applied onapiece or apackage weighing from 24640 to26880 pounds On apiece or apackage weigh ing 22400 to24640 pounds arate of 1125applied On apiece or package from 11200 to12320 pounds the heavy lift rate was 450per 40cubic feet Thus ontwo pieces or packages each of 11400 pounds the applicable heavy Eft rate was 450resulting inheavy lift charges of 298 35The total applicaible 26harges onthe two trucks were 3232 13plus 298 35or 353048whereas the total charges collected were 4060 87Itisconcluded and found tJhat the complaint was timely filed and that the United States was overcharged inthe amount of 530 39onthe shipment inissue The respondent isordered torefund 530 39tothe United States Sf Signed CHARLES EMORGAN Presiding Eroaminer IIUnder sec 18b3of the Shipping Act 191 6acommon carrier bywater inthe foreign commerce shall charge and collect for itstranspol ltatlon services at the rates specified initstaritl lonfile with the Commission 11FMC



FEDERAL MARITIME COMMISSION No 6718AGREEMENTS No E1985 ATT1986 LEASE AGREEMENTS ATLoNG BEACH CALIFORNIA Decision Adopted September 61967 Amended Agreement No T1985 amarine terminal lease between the City of Long Beach and Ev ans Products Company hasnot been shown tobeunjustly discriminatory or unfair or otherwise unlawful under section 15of the Shipping Act 1916 Amended Agreement No Tt985 isapproved Agree ment No T1986 awarehouse lease toSouth Bay Warehouse Corporation was termiJ lated before jtbecame effective Leslie EStill Jr and Leonard RPutnan for the City of Long Beach California respondent Reed Williamu and Amy SfYUpi for Evans Products Company respondent iriarn ElVolff for the San Francisco Port Authority petitioner Walter OFoster and Edilrd GFa1 rell for the City of Los Angeles petitioner Donald JBrunner andSamvuel Nemi1 mo asHearing Counsel INITIAL DECISION OF CHARLES EiVIORGAN PRESIDING EXAll1INER By order of investigation served llfarch 3196 7theCommission instituted this proceeding todetermine whether Agreement No T1985 amarine terminal lease between the City of Long Beach California Long Beach and Evans Products Oompany Evans should beapproved disapproved or modified pursuant tosection 15of the Shipping Aot 1916 the Act Also this proceeding was intended todetermine the lawfulness of Agreement No T1986 awarehouse lease between Long Beach and South Bay Warehouse Corporation but this lease was terminated onJuly 101967 before itbecame effective Accordingly there isnofurther need toconsider Agreement No T1986 11FMO35



36FEIDERAL MARITIME COMMISSION The Com mission sorder or investigation rererred totwo protests received from the City or Los Angeles and from the San Francisco POrt Authority against approval of the subject Agreements Both or these petitioners appeared at the prehearing conference and all teparties agreed ona July 111967 hearing date 01June 291967 Long Beac hand South Bay Warehouse Corporation announced their intention toterminate Agreement No T1986 Inview or that cir cumstance and because Long Beach and Evans had amended Agree ment No T1985 the two petitioners decided oocause or the expenses or litigation and for other reasons not toappear at the hearing which had been postponed toJuly 181967 By letter dated July 121967 the City or Los Angeles withdrew itsprotest with reluctance inview or recent decisions or the Commission approving this type or agreement Los Angeles stated inpart We have asked the Court of Appeals torev iewthe Commission sdecision iuDocket No 659We assume tbat inthe event the Court ultimately holds that the Commission should not have approved Agreement No T1768 the subject of Docket No 659the Commission will review all other similar agreements including T1985 inthe light of the principles laid down bythe Court The City of Dos Angeles will continue topress for ajudicial deter mination 1that publicly owned and operated ponts are required tobeoperated aspublic utilities pursuant totariffs containing cbarges rates tolls and regula tions equally applicable toall and 2that speci al deals for the privileged fewsuch ascontemplated byT1985 are con trary tolawBy letter also dated July 121967 the San Francisco Port Authority stated that ithas noObjection toT1985 until the minimmn payment isexceeded hut fronl that point onitbelieves that the arrangements providing for the division of wharfage and dockage between Evans and Long Beach and the 100 percent accrual toEvans or storage and wharf demurrage charges are improper San Francisco also stated inpart When the Commissi onmade itsdecision inSea TJand itgave consideration tothe fact that the matter under discussion was containerized cargo adifferent kind ofopera tion We are now seeing anextension of the Sea Laud doctrine into break bulk operations We would asume that inthe event the Court reverses the Sea Land decisions this Oommission will reopen the present proceeding and we withdraw from active participation onthe assumption this will bedone We hope that the Commission SEeSitsway clear toreestablish the tariff system at the least for break bulk operations where the terminal operator isashipper carrier of itsown cargo Hearing Counsel and respondents participated inthe hearing at Los Angeles The respondents asked that the proceeding beexpedited inview or the fact that the marine facilities whic hare tobeleased under the subject agreement are under construction and the construc 11FMC



LEASE AGREEMENTS ATLONG BEIACH CALIFORNLA 37tion may becompleted sometime inSeptember 1967 Inlieu of omitting briefs aswas suggested early brief dates were set thereby not foreclosing the filing of ahrief byapetitioner The agreement inissue No T1985 designated Marine Terminal Lease has been amended hyanother document designa ted First Amendment ToMarine Tenuinal Lease The lessor Long Beach isttmunicipal corpora tion and owner of land adjacent tothe harbor area inLong Beach The lessee Evans aDel aware corporation isanimporter exporter and manufacturer of plywood and isacharterer of vessels inthe foreign commerce among other business enterprises Evans currently has two vessels under charter and four more vessels will come under charter toEvans hy1968 The operation of the two Evans vessels isbyRetIa Steamship Company under anagency agree ment onfile with the Commission Evans has atariff onfile with the Commission and itsvessels are inthe Trans Pacific trade between the Orient and ports onthe USWest Gulf and East coasts The princi pal oommodities carried onEvans vessels are steel plywood and general cargo Evans plywood imports are estimated byEvans tobeless than 10percent of the total tonnage whi hitanticipates would move across the docks of the premises tobeleased Steel and plywood would bethe principal tonnage with some general cargo The han dling of steel and general cargo would befor persons other than Evans Plywood would hehandled for Evans and other persons The lease agreement isfor 10years with arenewal option except astothe rental money which istoberenegotiated Under the amended agreement Long Beach will lease toEvans certain premises inthe harbor district of Long Beach situated onPier Fat Berths 204 and 205 The leased premises will include atransit shed contairiing 90000 square feet now under cOlstruction and near ing completion Berths 204 and 205 intotal contain about 358 000 square feet The lease provides that Evans shall maintain and operate these premises asapublic terminal for waterborne commerce for the accom modation of shipping byrail truck and water including the handling of general cargo and packaged freight Long Beach reserves the right tomake secondary assignments toother persons when the premises renot required byEvans for itsuses Charges are toconform asnearly aspossible with like charges pub lished inthe tariff of Long Beach applyingat municipal terminals of Long Beach The latter isgiven the power toreview and control the rates charges regulations and practices of Evans aslessee of this marine terminal Infact Evans intends toconcur inLong Beach stariff and toassess charges uniformly toall shippers and consignees 11FMC



38FEnERAL MARITIME COMMISSION including itself Each of Evans operations including this marine terminal operation isexpected tosustain itself economically and toreflect aprofit and itisnot intended for example that Evans marine terminal operation will sbsidize Ev ans operation asanimporter of plywood The first amendment of the lease recites initsfirst paragraph that itwas made and entered into onAugust 91967 pursuant toanordinance adopted bythe Board of Harbor Conlmissioners of the City of Long Beach at itsmeeting of July 101967 This first amendment has been signed byEvans asof July 31967 but due toaformality inthe Long Beach City Charter there isa30day referendum provi sion which necessitates that the first amendment benot signed and executed 1byLong Beach until onor about August 91967 The lease also provides that itshall not take effect until itsapproval bythe Federal Maritime COlllmission or adetermination bythis Commission that such approval isnot required The compensllition for the leased premises isset forth inSection 6of the first amendment which provides th3lt Evans will pay toLong Beach arental during each twelve month period of the lease inthe minimum sum of 188 000 All revenue from dockage wharfage wharf demurrage wha fstorage and other applicable tariff charges accruing from Evans operations upon the premises shall bepaid toLong Beach until the 188 000 minimum has been paid After that minimum has been paid toLong Beach the revenue earned inthe balance of each twelve month period for wharfage and dockage charges shall bedivided 25percent toLong Beach and 75percent toEvans All other tariff charges such asfor wharf dem urrage and wharf storage accruing during the balance of each twelve month period shall accrue 100 percent toEvans and are toberetained byEvans Initsoperation of the leased premises Evans hopes toobtain yearly revenues inexcess of the 188 000 but this minimum ispayable toLong Beach whether or not the revenue received from the operation isless than equal toor inexcess of this minimum After and inthe event that the minimum isreached Evans share of revenues above the minimum will beutilized first todfray the expenses of operating the terminal and thereafter any sums remaining will beconsidered asprofit toEvans initscapacity asamarine terminal operator 1Counsel for respondent Long Beach stated at the hearing that hewouid advise the Federal MarItime CommIssion later of the fact and time that the first amendment isactually signed and execl ltoo byLong Beach 11FMO



LEASE AGREEMENTS ATLONG BEtACH CALIFORNJ A39Under terms Of the lease Evans isrequired topaythe cost of water fuel electricity gas and other utilities furnished toor used inor onthe leased premises the cost of maintenance and repair of the premises the cost Of certain liabihty insurance policies and certain property taxes and the cost Of tackle gear and labar fOr the docking or moor ing of vessels at the premises Evans isnot responsible for reasonable wear and tear and the action of the elements onthe premises nor isitresponsible for repairs tothe fender system where damage isnot caused byEvans The amended lease agreement also provides taEvans the option and right Of first refusal tolease Berth 203 of the harbor district of Long Beach Berth 203 which isadj acent toBerths 204 and 205 and also isonPier Fcontains about 161 000 square feet The rental com pensation fOr berth 203 for each twelve month periad shall benat less than 38640 or such sum asshall beequal tothe annual rental provided inabona fide offer from athird party whichever sum shall beless and which sum shall beadded tothe minimunl dbligation Of 188 000 inconnection with the lease of Berths 204 and 205 and which sum shall beused inthe cOlnputation and appartionment of tariff charges for wharfage and dockage inlike manner asinconnection with the lease of Berths 204 and 205 The agreement requires Evans tokeep iulland accurate books and accounts of itsoperati Ons of the leased premises with the said books and accounts subject toaudit byLong Beach Long Beach estimated aninvestment of 2242 571 inBerths 204 and 205 and 402 462 inBerth 203 On berths 204 and 205 the minimum rental would produce agross return of 838percent and onBerth 203 itsminimum rental would produce agross return of 960percent or acomposite of 857percent for all three berths At the time of the lease negotiations Long Beach could have sold revenue bonds at agross cost of 45percent including servicing Toreturn anet of 45percent onitsinvestment amortized over 30years Long Beach calculated that itrequired 614percent per year income onitsinvestment Inaddition Long Beach estimated prorated overhead port costs Of 213percent and direct costs of 016percent or atotal of all factors of 843percent The record contains nocontrary estimates and calculations of the return oninvestment of Long Beach onthe premises tobeleased and Long Beach sestimates appear tobereasonable Hearing Counsel agree that the rental agreement apparently will yield anadequate return toLong Beach inconsideration of itsinvest ment inthe leased premises and Itearing Counsel emphasize that the agreement will provide Long Beach with aguaranteed minimum income irrespective of tonnage handled over the facility 11FMC



40FEDERAL MARITIME COMMISSION Long Beach believes that ithis new facility ispart of itsprogress inimproving itstotal port facilities The leased premises will have anextra wide area between the transit shed and wharf for the easy handling of long steel beams pi pes and plates with more room frthe mobile cranes than upon the standard apron wharf The new faml ityisconsidered byLong Beach asaspecialized facility for handling steel Section 15of the Act provides that the Commission shall approve agTeements such asNo 11985 unless after notice and hearing itfinds that the agreement isunjustly discriminatory or unfair asbetween carriers shippers exporters importers or ports or between export ers from the United States and their foreign competitors or that the agreement operates tothe detriment of the commerce of the United States or that the agreement iscontrary tothepublic interest or otherwise inviolation of the Act Inorder todisapprove Agreement No 11985 itmust beshown tobeunlawful under section 15This record contains noconclusive evidence of unlawfulness The proposed lease was well publicized and noteanlship company objected tothis agreement nor did any shipper There was nosug gestion that anycargo would bediverted from any port or terminal or that any carrier would shift itsoperation toadifferent port or terminal Nothing inthe agreement suggests that operations byEvans will beperformed inany unlawful manner Inany event the Com mission retains jurisdiction for the future should there beacomplaint On brief noone opposes the lease agreement Concerning the matter of whether the return toLong Beach isfair and reasonable for the rental of the leased premises itmay besaid that this isnot arate case where we have adirect interest inthe level of theLong Beach sreturn onitsterminal facilities and beyond this Long Beach isapublic body experienced interminal management and the record affords nogrounds for disputing Long Beach sjudgInent innego tiating this lease agreement See Agreement No T1768 TeNninal Lea8e Agree17Mnt 9Fl1C202 207 1966 Long Beach points out that inDocket No 659Agree lnent No 11768 TeNninal Lea 3eAgreement 81tpra at page 205 itwas stated The record discloses nounlawful discrimination or prejudice against any carrier shipper port or terminal No carrier testified against approval of the agreement and the port of Oak1and infact has openly stated itswillingness toassign other terminal properties inthe same manner and under the same conditions offered toSea Land Long Beach reasons that the identical holding could bmade inthis proc eding substituting Long Beach for Oakland and Evans for Sea Land 11FMC



LEASE AGREEMENTS ATLONG BEACH CALIFORNIA 41Ithas been held that aterminal lease agreement isnot ullla ful or unreasonable merely because itdoes not follow the otherwise applicable tariff charges Agreement No 8905 Port of Alaska and Seattle SS007FIC792 800 1964 Also Agreement No T1870 Te1 lninal LefMe Agreement At Long Beach Oalifornia 11FMCApproved July 261967 Itisconcluded and found that Agreement No T1985 asamended has not been shown tobeunjustly discriminatory or unfair asbet ween carriers shippers exporters importers or ports or between exporters from the United States and their foreign competitors or toopenite tothe detriment of the commerce of the United States or tobecontrary tothe public interest or tobeinviolation of the Shipp ing Act Anorder will beentered approving Agreement No T1985 asamended herein Itfurther isconcluded and found that Agreement No T1986 was terminated before itbecame effective and that any issue astothat agreement ismoot Signed CHARLES EMORGAN Presiding Exa lniner 1VASHINGTON DCAugu st 101967 11FMC



42LEASE AGREEMENTS ATLONG BEACH CALIFORNIA FEDERAL MARITIME COMMISSION WASHINGTON DCNo 6718INTHE MATTER OF AGREEMENTS No T1985 AND T1986 LEASE AGREEMENTS ATLONG BEACH CALIFORNIA NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER ApPROVING AGREEMENT No exceptions having been filed tothe initial decision of the Exam iner inthis proceeding and the Commission having determined not toreview same notice ishereby given that the decision became the decision of the Commission onSeptember 61967 Itisode1 edThat Agreement T1985 asamended bythe document entitled First Amendment toMarine Terminal Lease and executed byEvans Products Company and City of Long Beach onAugust 91967 isapproved and this proceeding isdiscontinued By the Commission SEAL Signed FRANCIS CHUR EYAssistant Secretary



FEDERAL MARITIME COMMISSION DOCKET No 6733CALCUTTA EAST COAST OF INDIA AND EAST PAKISTAN USACONFERENCE Decided Septembe1 131967 Agreement No 8650 canceled for failure ot certain parties signatory thereto tocomply with subpoenas lawfully issued pursuant tosection 27of the Shipping Act 1916 Elme1 OMaddy and John Williams for respondents Calcutta East Coast of India and East PakistanlU SAConference BU1 ton HWhite and Elliott BNixon for intervener North Atlan ticMediterranean Freight Conference Edwa1 dDRansom for intervener Pacific Westbound Conference Edwa1 dSBagley for intervener Gulf Conferences Gulf Medi terranean Ports Conference Gulf United Kingdom Conference and Gulf Scandinavian and Baltic Sea Ports Conference JMAllen for intervener Textile Bag Manuracturers Association Pete1 JNickles and HThomas Austem for intervener Ludlow Corporation Donald FTt1ne1 Joseph JSalnde1 8and PatlFe1 be1for jnter vener Department of Justice Donald JBrunner HeaTing Counsel REPORT By THE COM nSSION John Harllee OhaiTmanj Ashton CBarrett James VDay James FFanseen OommissWne1 sBy order of May 241967 we directed the Calcutta East Coast of India and East Pakistan USAConJerence and the member lines thereof toshow cause why itsagreement No 8650 should not becanceled ascontrary tothe public interest The proceeding was restricted tothe filing of affidavits of fact and memoranda of lawand 11FMC43



44FEDE ALMARITIME COMMISSION replies thereto Several petitions tointervene were granted 1Oral argument before the Commission was held onJuly 191967 FACTS The Calcutta East Coast of India and East Pakistan USACon ference was established byapproved Agreement No 8650 which covers the trade from the East Coast of India and East Pakistan ports toUnited States Atlantic and Gulf of Mexico ports The Conference members are all common carriers bywater inthe foreign commerce of the United States and assuch they are subject tothe provisions of the Shipping Act 1916 46USC801 etseq 2The Conference has adual rate contract system approved under section 14b of the Act Ludlow isasignatory toaconference dual rate contract and istherefore subject tocertain exceptions required toship itscargoes onconference vessels On July 61965 the Conference increased itsrates oncertain jute products and gave notice toLudlow that the increase would become effective onNovember 111965 InAugust of 1965 Ludlow filed acomplaint with the CommissiOll alleging that the increased rates were inviolation of sections 14b 15and 18b5of the Shipping Act InSeptember of 1965 Ludlow sought the issuance of nine sub poenas duces tecum directed toeach of the Conference members The Presiding Examiner over the opposition of respondents issued the subpoenas requested but insofar asthey did not require production of documents from any place not inthe United States the Examiner pointed out that application for subpoenas requiring production of documents located elsewhere may bemade tothe Commission itself Ludlow applied tothe Commission for the issuance of additional subpoenas duces tecum covering documents not located inthe United States The Commission granted the application and the additional subpoenas were issued byExaminer Page Certain respondents refused tocomply with the subpoenas onthe ground that they were invalidly issued inexcess of the Commission sauthority Ludlow then applied for and obtained anorder toshow cause inthe Federal District Court for the Southern District of New York tocompel respondents tocomply with the subpoenas issued bythe 1Interveners were North Atlantic Mediterranean Freight Conference Pacific Westbound Conference Gulf ConferenCt sGulf Mediterranean Ports Conference Gulf United Kingdom Conference and Gulf Scandlnavian and Baltic Sea Ports Conference Textile Bag Manu facturers Association Ludlow Corporation and Degartment of Justice 2The members are American Export Lines Inc Thos Jno Brocklebank Ltd Hellenic Lines Ltd Isthmian Lines Inc NedIloyd Lines Scindia Steam Navigation Co Ltd Shipping Corporation of Indin Ltd 11FMC



EAST COAST OF INDIA AND EAS rPAKISTAN USACONFERENCE 45Federal Maritime Commi sion The District Court upheld the validity of the subpoenas but stayed their enforcement pending appeal tothe Court of Appeals for the Second Circuit This stay was later extended bythe Court of Appeals The Court of Appeals affirmed the enforcement order of the Dis trict Court and onDecember 81966 the Suprem Court denied certiorari The District Court issued anorder directing the respondents tocomply with the subpoenas onJanuary 41967 On January 121967 and January 201967 Examiner Page issued notices of referral tothe Commission of the asserted failure and refusal of the representatives of the Shipping Corporation of India Ltd the Scindia Steam Navigation Com pany Ltd Th06 Jno Brocklebank Ltd and NVNedlloyd Linjen Holland toproduce documents ifany located outside the United States The Examiner noted that The United States flag lines and Hellenic Lines Greek intend tocomply fully and further that Counsel for Ludlow stated that hewould not insist upon data from the lines stating their willing ness tocomply pending further proceedings against those npt com plying The District Court for the Southern District of New York denied the motion of the Comnlission toadjudge the members of the Con ference which had refused compliance and their American based agents incontempt The present proceeding was then instituted DISCUSSION AND CONCLUSIONS The issue before usissimply whether we shall cancel asnolonger inthe public interest our previous approval of aconference agree ment because aportion of the conference membership has filed tocomply fully with the demands of anadmittedly valid subpoena duces tecum The question isof course fundamental tothe effective regulation of our water borne foreign commerce Agreement 8650 was approved under section 15of the Shipping Act 1916 46USC814 asinter aUa anagreement fixing or regulating ocean transportation rates and charges and upon our approval itwas exempted from the provisions of the antitrust laws That same section requires ustocancel any agreement whether or not previously approved which we find tobecontrary tothe public interest That conferences are und 3r ordinary circumstances and conditions deemed byCongress and this Commission tobenecessary and bene ficial tothe foreign commerce of the United State and thus inthe publicinterest can nolonger bedoubted But the conditions and circum stances attendant tothis conference reat present extraordinary and 11FMC



46 FEDERAL MARITIME COMMISSION

therefore its continued existence must be reexamined to determine
afresh whether continued approval of the agreement under which the
conference operates remains in the public interest

The antitrust exemption which results from the approval of agree
ments under section 15 was granted by Congress only on the assump
tion that the anticompetitive combinations thereby authorized would
be effectively supervised and controlled by an agency of the govern
ment This justification for immunizing certain activities of the ship
ping industry from the reach of the antitrust laws was first articu
lated in the now renowned Alexander Report House Document No
805 63rd Cong 2d Sess 1914 which concluded
While admitting their many advantages the Committee is not disposed to recog
nize steamship agreements and conferences unless the same are brought under
some form of effective government supervision To permit such agreements with
out government supervision would mean giving the parties thereto unrestricted
right of actionp417

The Committee further stated

the purpose of the law should be to protect the shipper against any un

reasonably high rate which the lines may have within their power by virtue of
their agreements and conference arrangements arbitrarily to impose in the
absence of governmental supervision and control

The Alexander Reportspronouncements on the need for government
regulation of the conference system have been continually reaffirmed
As recently as 1961 Congress in enacting certain amendments to the
Shipping Act said

The Shipping Act of 1916 recognized the need for selfregulation of interna

tional shipping through steamship conferences and in an attempt to reconcile the
concept of free competition that act provided an exemption from the antitrust
laws provided that there was effective governmental supervision of conference
activities HR Rep No 498 87th Cong 1st Sess 1961 p 2

One of the 1961 amendments to the Shipping Act clearly expressed
Congress renewed concern with unreasonably high freight rates Thus
section 18b5 added to the Act by Public Law 87346 authorizes us
to disapprove any rate which we find is so unreasonably high or low
as to be detrimental to the commerce of the United States The

present controversy settles upon the efforts of a shipper Ludlow Corpo
ration to secure information relevant to his charge that the rates of
the respondent conference are in violation of section 18b 5 The
relevance of the subpoenaed documents to the complaint of Ludlow is
now settled The courts have held the documents necessary to the proper
determination of the validity of the disputed rates under that section
Federal Maritime Cornoninion v DeSmedt 366 F 2d 464 468 2d

11 FMC



EAST COAST OF INDIA AND EAST PAKISTAN USACONFERENCE 47Cir cert denied 385 US974 1967 Ludlow Oorporation vDeS lnedt 249 FSupp 496 502 SDNY1966 VVithout the infoI Ination called for bythe subpoenas we cannot discharge our duty under section 22of the Act toinvestigate all properly filed complaints and ifwe conclude that there has been aviolation of the statute toprovide appropriate relief Thus the failure toproduce the information has prevented usfrom fulfilling our statutory responsibilities Surely the public interest requires that we remove the aegis of section 15from the concerted activities of ananticompetitive combination whose refusal tosupply lawfully demanded information frustrates our efforts at effective supervision and control of those activities and deprives ashipper inour commerce of the necessary means toproscute his com plaint under the Act Our failure tocancel tgreement 8650 would grant the parties thereto that unrestricted right of action which Congress itself withheld in1916 See Alexander Report p417 quoted supra at page 4Our decision then would seem clear Respondents and interveners however for avariety of reasons think otherwise All of the arguments of these parties reduce themselves totwo basic propositions We are either without the power tocancel this agreement or we should with hold our exercise of that power inthis case although itissometimes difficult totell yhether anargument goes tothe former or the Jatter 3Indenying our power tocancel Agreement 8650 respondents and interveners point totwo provisions proposed toCongress in1961 when ithad under consideration certain amendmeI tstothe Shipping Act One proposal would have conditioned approval of any agl eement under section 15upon 1the designation of aperson uponwhOln service of process could bemade within the United States and 2aprovision inthe agreement that every signatory would agree inadvance tofur nish records or other information wherever located required byany proper order of the Commission Asecond proposal would have amended section 21of the Act innluch the same way ieevery carrier would berequired todesignate anagen tand furn hrecords and infor mation upon proper order Neither of these proposals was enacted into lawand this argue respondents and interveners demonstrates that Congress did not intend our power under section 15toextend tothe 3Asomewhat obscure argument accuses usof incorporating into the concept of the public interest apublic con enience and necessity standard Respondents simply state without specifying what language isconcerned that our order clearly connotes employ ment of atest similar tothat utilized Incases involving acertificate of pUblic convenience and necessity What we have already said should make clear just what we have found hlyolved inour scrutln yof the llgreement inthe light of the public interest That acertificate of public convenience llnd necessity isnot involved should beequally clear 11F1C355 301 0695
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cancellation of conference agreements for the failure of its members to
supply information

Respondents quote extensively from the Senate Committee report
explaining the failure to enact the proposed provisions Sen Rep
No 860 87th Cong 1st Sess pp 24 and 25 The Committee pointed
out that the proposals had evoked a storm of protests from friendly
nations and from both foreign and US flag carriers The Committee
deemed it wiser to delete the proposals This same legislative history
was before the court in Federal Maritime Commission v DeSmedt
supra and the court had the following to say
We read this history as indicating only a desire by Congress to leave the agencys
powers to require production of documents located abroad to extend however far

the courts might decide under the existing statute neither adding thereto nor
subtracting therefrom the lack of intention to renounce power to obtain docu

ments from abroad is implicit in the recognition that the courts of appeal had
already upheld the actions taken by the agency under 21 id at 224 and the
refusal to overrule these decisions by amendment The Supreme Court has
warned against drawing an inference that an agency admits that it is acting
upon a wrong construction by seeking ratification from Congress Public policy

requires that agencies feel free to ask legislation which will terminate or avoid
adverse contentions and litigations Wong Yang Sung v McGrath 339 US 33
47 modified 339 US 908 1950 This is a fortiori true when all that has hap
pened is that at the request of the Department of State to preserve the status quo
a committee of one house has rejected an amendment passed by the other which
exceeded the clarification the agency bad sought Id 473

We obviously agree with the courts interpretation of this bit of
legislative history and we find nothing that indicates any intent on the
part of Congress to alter or withdraw our power of cancellation under
section 15 but respondents would have us withhold the exercise of this
power in this case

First it is urged that cancellation would be based upon the erroneous
fact that some demand had been made upon the conference itself
and not as was actually done upon the individual members Sec
ond cancellation would punish all members for circumstances be
yond their controlthe members offering full compliance for the
actions of those refusing full compliance and those refusing full com
pliance for the actions of their respective governments Finally and
perhaps not separately from the second argument it is urged that
cancellation would result in our interfering in the internal activities
and affairs of foreign nations a course not permitted by the Shipping
Act

In arguing that dissolution of the conference is uncalled for since
no demand was made upon the conference respondents attempt to
draw a distinction which does not exist The conference is and can only

11 FMC



EAST COAST OF INDIA AND EAST PAKISTAN USACONFERENCE 49beitsmember lines The conference does not fixrates the members doand the conference does not grant or deny ashipper srate request the individual members according totheir disposition and bywhat ever vote controls take the action Respondents would convert aname or aconvenient and traditional term of reference into areal entity within or behind which the individual members may remain free tooperate asthey choose and without regard tothe lawThe fact that some of the members have offered full compliance with the subpoenas does not relieve the others of their obligations tocomply but itistothis that respondents argument reduces itself Ifwe with hold cancellation indeference tothose offering full compliance the fact remains that the continued operations of the conference could or would bescreened from our supervision insofar asthat supervision isdependent upon full compliance with our lawful demands for infor mation Such aresult isnot tobecontemplated lightly since because of itsnature effective supervision isalmost totally dependent upon our ready access toinformation of conference activities and actions Itmatters not that those members refusing compliance are doing sobecause of laws or decrees of their respective sovereigns and we donot reproach them for their failure torespond But this does not alter the fact that effective government supervision and control inaword regulation isthe sine qua non for antitrust exemption under the Ship ping Act and since regulation isdirectly dependent upon compliance with our lawful orders we cannot ifwe are todischarge our statutory responsibilities continue anantitrust exemption for the concerted activities of any combination even aportion of whose members refuse compliance with such lawful demands whatever such refusal may bebased upon This isnot contrary torespondents interfering inthe internal activ ities and affairs of foreign nations nor isitpunishment for activity over which respondents have nocontrol Foreign governments of course remain free toprohibit or allow their national flag carriers toproduce documents located within those governments borders Our cancellation of anagreement can hardly besaid tointerfere with any internal matters of any foreign sovereign any more than our approval or refusal toapprove any agreement would dosoItwould benaive tosuggest that noproblems could arise from conflicting laws but here we are confronted with asituation that permits of only one solution for itisthe very integrity of the regula tory program of this country which isat stake Since effective super vision and control of respondents concerted activities isnot possible inthe present posture of the conference the antitrust exemption which 11FMC



50FEDE RALMARITIME COMMISSION our approval granted respondents must bewithdrawn Todosoisnot topunish respondents inany sense of the word All we are doing here istorestore the regulatory forces of free and open competition We cannot dootherwise under the lawand still protect shippers both exporters and importers from the possibility of unreasonably high rates which could result from anunfettered freedom of concerted anticom petitive activity Our cancellation of the agreement isof course without prejudice tothe rights of those carriers willing and able tocomp ywith the subpoenas tofile anew conference agreement and ifthey desire anew dual rate agreement heCommission could beexpected toact with reasonable dispatch Should this agreement besubmitted and approved the trade inquestion would continue tobenefit from conference service There remains but one more argument which should bementioned because of the apparent seriousness with which itisurged Respond ents seem tosuggest that there isalack of substantial evidence upon which tobase QUI cancellation of Agreement 8650 Respondents dOnot indicate what evidence islacking rather they draw adistinction between disapproving anewly filed agreement and cancelling analready approved agreement The latter itisurged requires something more than the farmer As Hearing Counsel and the Department of Justice point out nosuch distinction exists but even ifitdid vethink itclear that what we have already said shaws that the agreement should becancelled ascontrary tothe public interest within the nleaning of sectian 15Vehave cansidered all the arguments Of interveners and any which are nat specifically dealt with are rejected aswith Out merit or asimmaterial toQUI decision Accordingly for the reasons set forth anorder cancelling Agreement Na8650 will beissued Vice Ohairman GEaRGE HHEARN concurring Ijain with the ather members Of the Commission inwithdrawing antitrust immunity from this conference aspresently constituted Idosonot reluctantly but with afeeling Of disappointment since Ibelieve conference service inthis trade isbeneficial tothe foreign water borne commerce of the United States Admittedly the conference systenl ascurrently operating inour foreign water borne commerce isnat perfect due inpart toitsconflict with United States antitrust policy Consequently when agroup of carriers act inconcert they dosonot Of right but byprivil9ge granted byCangress through the regulatory body authorized toevaluate the nFMO



EAST COAST OF INDIA AND EAST PAKISTAt USACONFERENCE 51grant ineach case Although the privilege isgiven without preference tocarrier or flaO itcan and must bewithdrawn when aconference or bitsmeJnbe rsrefuse toabide bythe lawful rules and Orders of thIS Commis ion and the laws of this country This case isInade more difficult because the failure of compliance was due tothe acts of foreign governments acting intheir sovereign capacity thus creating aninternational impasse Itwas not due toany managerial decision bythe carriers independently or inconference This situation certainly innoway renders the refusal tohonor our orders proper and cannot beaccepted inmitigation of the Co 11Jllis sion saction herein Another judgement however iswarranted from these circumstances and the fact of the importance of conference serv ice tothe shipping public Idonot think the conditions of this case created byacts of foreign governments should result inthe disruption or tern ination of conference service inthe trade involved This iseven more sobecause adual rate contract isinforce between tlhe conference and shippers inthe trade Inexpressing our disapproval of the actions of some of the con ference members thereby removing the cloak of antitrust immunity from them we are acting under the mandate of the Shipping Act of 1916 Conference agreement 8650 originally approved onMarch 311964 has been beneficial tothe shippers inthe trade absent any evi dence tothe contrary Therefore Ithink the Comlnission should doall itcan topermit continuance of conference service under the existing agreement bythe members of the conference who have indicated awill ingness tocomply with the Commission ssubpoenas and orders Iwould continue approval of conference service inthe trade bythe remaining members of the present conference who comply with Com mission orders subpoenas and rules Itispresumed that those members will continue toact under Agreement 8650 Such action would continue conference service inthe trade



52EAST COAST OF INDIA AND EAST PAKISTAN USACONFERENCE FEDERAL MARITIME COMMISSION DOCKET No 6733CALOUTrA EAST CoAST OF INDIA AND EAST PAKISTANIU SACoNFEREN CEORDER his proceding having been instituted bythe Federal Maritime Commission and the Commission having fully considered the matter and having this date made and entered of record aReport containing itsfindings and conclusions thereon which Report ishereby referred toand made apart hereof Itisordered That Agreement 8650 becancelled effective January 121968 SEAL Signed THOMAS Lrsr Secretary



FEDERAL MARITIME COMMISSION DOCKET No 6645AGREEMENT FOR CONSOLIDATION ORMERGER BETWEEN AMERICAN MAIL LINE LTD AMERICAN PRESIDENT LINES LTD AND PAcrFIC FAR EAST LINE INC Decided September 91967 The Federal Maritime Commission has jurisdiction pursuant tosection 15of the Shipping Act 1916 over agreements tomerge among competing carriers subject tosaid Act Prior approval of agreement among affiliated competing carriers providing for purchasing and data processing tobeperformed byjointly owned corpora tions continued ineffect Proceeding remanded toExaminer for the taldng of further evidence TVarner WGardner and Benjamin TVBoley for respondents Alvin JRoc1c f3ll Jolvn ESpades Thomas AlYelch Willis RDerning and David FAnderson for 1atson Navigation Company intervener James LAda7n8 and RFrederic Fisher for States Steam ship Oompany intervener Donald FTurner Joseph JSaunders and Miles Ryan Jr for the Department of Justice intervener Donald JBrunner and Paul JFitzpatrick Hearing Counsel REPORT By the Commission John flarllee Ohai1 1nan and Ashton CBar rett 0011wni88ione rGeorge fIHearn Vice Ohai Jlnan Joining inpart inhis separate opinion Oom missioner James VDay dissenting and concurring OOlnmissioner James FFanseen dissenting and concurrIng This proceeding was instituted byorder of investJigation dated August 31966 todetermine whether Agreement 9551 providing for the merger of American President Lines Ltd American Mail Lines Ltd and Pacific Far East Line Inc lwas subject tothe requirements of section 1546USC814 and ifsowhether the agreement should beapproved thereunder 1Tbe parties tothe agreement USflag carriers operating inthe foreign commerce or the United States are all subject tothe Shipping Act 1916 46DSC801 et seq See Supplemental Report decided Dec 211967 at page 8111FMC53



54FEDER ALMARITIME COMMISSION Strutes Steamship Company and Matson Navigrution Company pro tested approval of the agreement and were made parties tothe pro ceeding The Portland Oregon Com mission of Public Docks intervened but took nofurther part inthe proceeding The United States through the Department of Justice intervened for the sole purpose of submitting abrief onthe question of jurisdiction Hearing Counsel became aparty tothe proceeding pursuant toRule 3bof the Commission sRules Of Practice and Procedure vVhile the hearing was inprogress the Commission approved anagreement among the respondents designated FMC Agreement No 8485 C3which provides for purchasing and druta processing services tobeperformed for the three companies byaJOIntly owned subsidiary This agreement which amends and supplements earlier 81pproved agreements No 8485 and supplements thereto relating tocoopera tive working arrangements had been protested byMrutson Asupple mental order was entered inthepresent proceeding directing that Agreement No 8485 03beexamined todetermine whether the sec tion 15approval then given should becontinued 2Inanin1tial decision served 1ay161967 Examiner Walter TSouthworth concluded that Agreement 9551 was within the ambit of section 15and that itshould beapproved thereunder He further concluded that approval of AgreeJment 8485 03should becontinued latson takes exceptions toall of the Examiner sconclusions while St ates excepts tothe Examiner sconclusions concerning Agreement 9551 The Department of Justice excepts tothe Examiner sconclusion that we have jurisdiction over Agreement 9551 but takes noposition astoitsapproval under section 15Hearing Counsel join the Justice Department inexcepting toour jurisdiction over Agreement 9551 but urge th3 tshould we agree wththe Examiner and conclude that we dohave jurisdiction we should approve the agreement Oral argu ment was held On July 241967 Basically the agreenlentcalls for the merger Or consolidation of APL AML and PFEL with at least AML remaining aseparate divi sion for steamship operations or inthe alternaJtive tomerge APand PFEL into asingle corporation with AML remainin gasubsid iary As preliminary steps tothe actual merger or consolidation the agreement calls for the establishment of aninterim planning group and aninterim operations group The former will draft the actual plan of merger while the latter will develop and adopt procedures 2The merger agreement provides for the cancellation of Agreement 8485 upon accomplish ment of the conditions precedent tothe merger 11FMC



MERGER AMERICAN MAIL LlNiE ALDPACIFIC FAR EAST LINE 55toachieve the maximum degree of coordination of sailings and joint traffic solicitation inthe trades whic hare served byAPL and PFEL and tothe extent appropriate AlLThe establishment of aplanning group isnot made contingent upon section 15approval but the opera tions group isand while informational reports will befiled bythe pl nning group nofurther section 15filing appears contempl3Jted bythe operations group The actual plan of merger would not require approval under section 15nor itwould appear would the sailing ar rangements and the joint solicitation agreements tobeworked out prior tothe actual merger The threshold issue isof course that of our jurisdiction over the agreement tomerge Veagree with the Examiner sformulation of that issue The sole question iswhether anagreement tomerge among carriers covered bythe Act isanagreement with respect toasubject mentioned insection 15of the Act 3which the statute authorizes and directs the Commission toapprove or disapprove depending onitsfindings with respect tocertain matters specified tperein All parties agree and the facts demonstrate that there issubstantial competition among at least two of the parties tothe merger APL and 8Section 15asamended provides asfar Ilpertinent SEC 15That every common carrier bywater or otber person subject tothis Act shall file immedhvtely with the Commission atluecopy or iforal atrue and complete memo randum of every agreement with another such carrier or other person subject tothis Act or modification or can llation thereof towhich itmay beapart or conform inwhole or Inpart fixing or regulating transportation rates or fares giving or receiving special rates accommodations or other speCial privileges or advantages controlling regulating prevent ing or destroying competition pooling or apportioning earnings losses or traffic allotting ports or restricting or otherwise regulating the number and character of sailings between ports limiting or regulating inany way the volume or character of freight or passenger raffic tobecarried or inany manner providing for auexclusive preferential or coopera tive working arrangement The term agreement intbis section includes understandings conferences and otber arrangements The Commission shall byorder after notice and bearing disapprove cancel or modify anagreement or anymo ificatlon or cancellation thereof whether or not previously apprOedbyitthat itfinds tobeunjustly discriminatory or unfair asbetween carriers ship pers exporters importers or ports or between exporters from the United States and their foreign competitors or tooperate totbe detriment of the commerce of the United States or tobecon trar tothe public interest or tobeinviolation of this Act and shall approve all other agreemen tsmodifica Uons or cancella tions Any agreement and any modification or cancellation of any agreement not approved or disapproved bythe Commission shall beunlawful and agreements modifications and cancellations shall belawful only when and aslong asapproved bythe Commission before approval or after disapproval itshall beunlawful tocarry out inwhole or inpart directly or indirectly any sucb agreement modification or cancellation Every agreement modificution or cancellation lawful under this section or permitted under section 14b shall beexcepted from the proYisiolls of the antitrust laws 11FMC



56FEDERtAL MARITIME COMMISSION PFEL With this fact inmind the jurisdictional question can bedisposed of upon anexamination of the agreement and the statute 4Section 15requires the filing and approval of any agreement COll trolling regulating preventing or destroying competition Thus anagreement tomerge since iteliminates all competition between the parties tothe merger iswithin the literal language of the Act Re spondents would have usstop here having found that the plain meaning of the statute grants usthe jurisdiction inquestion Browder vUnited States 312 US335 1941 Terminal Lease Agreements Oakland Long Beach 8FMC 521 531 1965 Vhile the existence of the plain meaning rule of statutory construction isundisputed itsapplicability today would seem at best doubtful and itsvalidity has been seriously challenged bythe Supreme Court itself Employees vWestinghouse OYl p348 US437 1955 Inany event the length and vigor of the arguments of both sides would indicate that tothem at least the meaning of the language of section 15issomething less than plain What then did Congress intend when itdrafted section 15vVhat types of anticompetitive agreements did Congress intend tosubject first tothe approval of our predecessors and later toour own The protestants of jurisdiction 5would say that section 15would require approval of virtually all anticompetitive agreements except agreements tonlerge which are perhaps the most anticompetitive of them all The piece of legislative history relied upon for this assertion isthe socalled Alexander Report 6which in1914 concluded anexhaustive investigation of the shipping industry bythe House Merchant Marine The exceptions taken tothe Examiner ssubordinate findings and conclusions aswell asthose taken tohis ultimate conclusion that jurisdiction over Agreement 9551 isfound insection 15of the Shipping Act 46USC814 are all inthe nature of areargument of the original positions urged before the Examiner They challenge inone way or another the Examiner sentire rationale We donot specifically set forth each exception inthe discus sion which follows All the arguments against jurisdiction are of course considered though not specifically labeled asexceptions Any argument not specifically repeated has been considered and found tobeeither irrelevant or immaterial toour decision herein or without merit IAs already noted States Matson the Justice Department and Hearing Counsel oppose jurisdiction Each does not of course make all the arguments of the others nor dothey all take the same exceptions tothe Examiner sdecision While all arguments and exceptions not deemed without merit or irrelevant are dealt with herein we have not for the sake of brevity and clarity of discussion matched argument and exception toparty Though the Justice Department and Hearing Counsel were not actual protestants tothe agreement tor the sake of convenience the term asused herein will include them unless otherwise specified or indicated bythe context eReport onSteamship Agreements inthe American Foreign and Domestic Trade House of Representatives 63d Congress Proceedings of the Committee onMerchant Marine and Fisheries inthe Investigation of Shipping Combinations under HR1587 The report of the committee of which Representative JWAlexander was chairman was first submitted othe 63d Congress in1914 and abill tocarry out itsrecommendations was introduced but not passed Substantially the same blll was reintroduced inthe 64th Congress and became the Shipping Act 1916 See Maritime Board v18brandl sen 356 US481 490 n111958 11FMC



MERGER ALvrERICAN MAIL LI t1EAND PACIFIC FAR EAST LINE 57and Fisheries Committee The investigation was launched under resolutions 7which directed the Committee toamong other things investigate whether the steamship lines had formed among various arrangements agreements for the purpose of preventing or destroying competition The Committee concluded that itwas the almost universal pl actice for carriers inthe foreign commerce of the United tates tooperate under written agreements conference arrange ments or gentleman sunderstanding which had astheir purpose the regulation of competition through either 1the fixing or regulation of rates 2the apportionment of traffic byal lotting the ports of sailing restricting the number of sailings or limiting the volume of freight which certain lines may carry 3the pooling of earnings from all or aportion of the traffic or 4meeting the competition of non conference lines Alexander Report 415 The Committee went ontosay and this isthe portion of the report relied upon Toterminate existing agreements would necessarily bring about one of two results the lines would either engage inrate wars which would mean the elimination of the weak and the survival of the strong or toavoid acostly struggle they would consolidate tbrough common ownership Neither result can Jeprevented bylegislation and either would mean amonopoly fully aseffective and itisbelieved more sothan can exist byvirtue of anagreement From this the parties opposing jurisdiction would conclude that Congress never intended that section 15would cover agreements for corporate consolidation or merger They urge that in1914 Congress had passed the Clayton Act section 7of which dealt expressly with corporate consolidations and had Congress desired toinclude such transactions within section 15the appropriate language todosowas close at hand Thus the absence of Clayton Act language insection 15coupled with the above quote excerpt from the Alexander Report demonstrates that Con gress was satisfied that existing lawwas adequate todeal with problems of steamship mergers and that itwould beimprudent togrant the Commission merger jurisdiction with itsattendant anti trust immunity We quite agree with the proposition that the termination of the anticompetitive agreements then existing would probably bring about corporate consolidations or rate wars But we donot see from the quoted excerpt that Congress intended toexclude merger agreements from astatute which byitslanguage includes such agreements That legalizing existing agreements would slow down the movement toward consolidations was recognized bythe Committee Inaddition tothe combinations byagreement there are numerous instances House Resolutions 425 and 587 62d Cong 2dsess 11FMC
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of consolidations among steamship lines by actual amalgamation or through
stock control of subsidiaries The most notable examples of such consolida
tions are the International Mercantile Marine Co the Royal Mail Steam Packet

Co the Hamburg American Lines and Furness Withy Co This move

ment toward actual consolidation by ownership various witnesses have em
phasized would have taken place more rapidly and on a much larger scale
if the making of steamship agreements and conferences had been impossible
In the absence of cooperation through written or oral agreements according
to these witnesses only two alternatives present themselves viz consolidation
by actual ownership or the elimination of the weaker lines through cut throat

competition Alexander Report 301

But is it to be concluded from this that the Commission which was
to control all other anticompetitive combinations was not to apply
the same transportation expertise to the control of mergers or con
solidations We think not Rather it is clear that the Committee and
Congress recognized that it could not legislatively control totally
foreign mergers any more than it could effectively legislate against
rate wars And it would seem to us that the same considerations which
led Congress to grant this Commission the power to exempt anti
competitive rate fixing and pooling agreements from the strictures
of the antitrust laws would apply to a grant of the same power over
agreements among domestic carriers to merge

But say the parties therein lies the fatal flaw in our reasoning
because the language of section 15 makes no distinction by flag or
nationality among carriers subject to its requirements and if we
read into it such a distinction we are doing violence to its very lan
guage and to our own principle that we regulate without regard to
flag

Section 17 from whence we draw our power to regulate the prac
tices of terminals makes no distinction between domestic terminals
and foreign terminals and a literal reading of the section would
apply it to both Yet it has never been applied to a foreign terminal
to exercise regulatory supervision over that terminalspractices Nor
is it likely that it would be A reasonable construction of section 15
would normally exclude foreign mergers from the coverage of its
provisions just as it would include domestic mergers

In this same vein Hearing Counsel have expressed grave concern
that the assertion of merger jurisdiction would present the Commission
with insurmountable difficulties in the case for example of a merger
agreement between a USflag carrier and a foreign flag carrier
Difficulties there may be but no more than there would be under the
antitrust laws were business entities other than common carriers by
water involved in the hypothetical merger

We have on many occasions stated our abiding concern with equality
of treatment regardless of flag muter the Shipping Act Our concern

11 FM0
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of course has been that we do not let our natural desire to see the
American merchant marine prosper influence our treatment of foreign
flag carriers under the Act to their detriment But how is subjecting
an agreement to merge between Americanflag carriers to our scrutiny
under section 15 going to operate to the detriment of foreignflag
carriers It of course will not and protestants are reaching when
they make such an argument

The protestants argue that when Congress intends to extend agency
control and antitrust immunity to mergers it has done so in clear and
specific Language Specifically they point to the Interstate Commerce
and Federal Aviation Acts 49 USC5a and 1378 in which the
word merger appears and it is urged that the absence of any refer
ence to mergers in section 15 clearly demonstrates that Congress never
intended mergers to be covered by that section This argument ignores
chronology and history

While many of the provisions of the Shipping Act were copied from
or patterned after the Interstate Commerce Act there was in 1916
no provision comparable to section 15 in the Interstate Commerce Act

It went only so far as to prevent the pooling of traffic or revenues 24
Stat 380 Section 15 of course applies to these kinds of agreements
but also extends to many many more It is clear that section 15 was
intended to expand the Shipping Boards jurisdiction over water
carrier agreements beyond the then existing jurisdiction of the Inter
state Commerce Commission over railroad agreements Section 5b the
section which is now comparable to section 15 and which grants the
Commerce Commission general jurisdiction over anticompetitive
agreements was not enacted until 1948 Again in 1938 Congress
enacted the Civil Aeronautics Act section 412 49 USC 1382 of
which was admittedly patterned after section 15 and in addition to
section 412 Congress included another provision section 408 49USC
1378 which specifically dealt with mergers

It follows from all this say the protestants that since section 15
does not specifically provide for the inclusion of merger agreements
within its coverage that merger agreements are not included It seems
to us that this argument would have merit if the chronology of the
several statutes was reversed If Congress having once distinguished
between merger agreements and other anticompetitive agreements and
separately and specifically provided for both failed to do so in a
later statute to the exclusion of one or the other it would make sense

to construe this failure as an intention not to grant the excluded
authority But does the reverse of this follow Having once granted
the broadest possible authority over anticompetitive agreements in

11 FMC



ME RGER 1AJ1ERICAN MAIL LIN1E AND PACIFIC F1AR EAST LINE 59of course has been that we donot let our natura desire tosee the American merchant mrine prosper inft uence our treatment of foreign ftagcarriers under the Act totheir detriment But how issubjecting anagreement tomerge between American ftagcarriers toour scrutiny under section 15going tooperate tothe detriment of foreign ftagcarriers Itof course will not and protestants are reach ngwhen they make such anargument The protestants argue that when Congress intends toextend agency control and antitrust immunity tomergers ithas done soinclear and specific language Specifically they point tothe Interstate Commerce and Federal Aviation Acts 49USC5aand 1378 inwhich the word merger appears and itisurged that the absence of any refer ence tomergers insection 15clearly demonstrates that Congress never intended mergers tobecovered bythat section This argument ignores chronology and history hile many of the provisions of the Shipping Act were copied from or patterned after the Interstate Commerce Act there was in1916 noprovision comparable tosection 15inthe Interstate Commerce Act Itwent only sorar astoprevent the pooling of traffic or revenues 24Stat 380 Section 15of course applies tothese kinds or agreements but also extends tomany many more Itisclear that section 15was intended toepand the Shipping Board sjurisdiction over water carrier agreements beyond the then existing jurisdiction of the Inter state Commerce Commission over railroad agreements Section 5bthe section which isnow comparable tosection 15and which grants the Commerce Commission general jurisdiction over anti competitive agreements was not enacted until 1948 Again in1938 Congress enacted the Ci viI Aeronautics Act section 412 49USC1382 of which was admittedly patterned after section 15and inaddition tosection 412 Congress included another provision section 408 49USC1378 which specifically dealt with mergers Itfollows from all this say the protestants that since section 15does not specifically provide for the inclusion of merger agreements within itscoverage that merger agreements are not included Itseems tousthat this argument would have merit ifthe chronology of the several statutes was reversed IfCongress having once distinguished between merger agreements and other anticompetitive agreements and separately and specifically provided for both failed todosoinalater statute tothe exclusion of one or the other itwould make sense toconstrue this failure asanintention not togrant the excluded authority But does the reverse of this follow Having once granted the broadest possible authority over anticompetitive agreements in11FMC



60FEDERlAL MARITIME COMMISSION language virtually constitutional initsbreadth and scope can itbeargued that subsequent specificity onthe part of Congress inanother statute diminished the previously granted authority Vethink not The subsequent specificity could well reflect nothing more than alater stylistic preference inlegislative draftsmanship Moreover the merger sections of both the Interstate Commerce Act and the Federal Aviation Act extend toall corporate mergers and unifications whether byagreement or not which could well explain the separation of those provisions from hesections dealing with other anticompetitive agree ments But itisargued that this isyet another indication that merger agreements are not within the intended coverage of section 15iethe failure togrant authority over all mergers proves that Congress never intended togrant jurisdiction over any mergers and tohold otherwise itisurged would involve usinaninconsistency Vedonot see the inconsistency The original section 7of the Clayton Act which was plainly designed tocontrol corporate unifications and which itself did not men tion mergers left mergers byagreement ifthey did not monopolize subject tothe provisions of section 1of the Sherman Act Like price fixing agreements merger agremnents violated the antitrust laws only ifthey destroyed competition tothe extent of being acontract or combination inrestraint of trade United States vUnion Pacific RR00226 US6185861912 Itmay ell bethat this Commission should have the power tocontrol all corporate unifications among USflag steamship lines and assuming that this power has been with held itdoes not follow that agreements clearly covered bythe plain language of the statute are or were intended tobeexcluded therefrom Concerning this plain language of section 15one other argument deserves treatment Itisargued that section 15extends only tothose agreements over which we can exercise continuing jurisdiction eganagreement such asaconference agreement which preserves the separate identities of the parties Thus section 15authorizes ustodisapprove cancel or modify any agreement whether or not previously approved and after listing several types of agreements the section provides for approval of agreements inmanner providing for anexclusive preferential or cooperative working arrangement 8which itisargued charactei izes the other types of agreements Granted section 15provides for con One party urges that the prohibition added byamendment in1961 against approving agreements between carriers not members of the same conference or conferences of car riers serving different trades that would otherwise benaturally competitive unless the right of indpendent action were allowed shows that merger agreements arenot within section 15We think the Examiner sdisposition of this argument was clear well founded and proper and we adopt itasour own 11FMC



MERGER tAiMERICAN MAIL LINE AND PACIFIC FAR EAST LINE 61tinuing supervision where itiscalled for but we donot concede that the provision for continuing supervision of agreements requiring itlimits our authority toonly those agreements The Examiner socon cluded and we agree We are necessarily given the power tostop or modify any continuing practice ifwe find that ithas become detri mental tothe commerce or the United States or contrary tothe public interest even though we have previously approved the practice But even here our disapproval or modification isonly prospective we cannot undo what has already been done We are now concerned with the approval of amerger of three steamship lines approval of which istobegranted unless we find that the merger would operate tothe detriment of the comnlerce of the United States becontrary tothe public interest or unfair asbetween carriers or otherwise inviolation of the Shipping Act 1916 Itdoes not follow of cou rsethat our approval of the agreement once granted can never bewithdrawn or that we cannot order the agreement modified Just what the conse quences of such anaction yould beare not before usnow and specula tion onthe matter would befruitless But protestants argue that our lack of power toorder divestiture which power both the ICC and the CAB get from section 11of the Clayton Act isstill further proof that we are vithout jurisdiction over mergers Vethink the protestants have failed todistinguish between nlergers byagreement and mergers which are acco111plished without agreement Inthe case of the former the agreement must befiled for approval under section 15and ifthe agreement isapproved the merger takes place Ifthe agreement isnot filed and itisnevertheless carried out the par6es toitare at large under the antitrust laws and any remedy appropriate tothose laws would beapplicable 0arnation Oompany vPacific lVestbound Oonference 383 US213 1966 Thus we are concerned with what might betermed apretransaction scrutiny As tomergers accomplished without any agreement itwould appear that divestiture under the Clayton Act isordered because the scrutiny isposttransaction iethe particular acquisition of control usually al ready accomplished results inthe proscribed lessening of competition or monopoly Inthe case of agreements tomerge under section 15the need for orders of divestiture issubstantially lessened ifnot eliminated From the foregoing we think itclear that neither the language of section 15nor itslegislative history show that Congress did not intend section 15tocover agreements tomerge Indeed we have quite recently held directly tothe contrary InDocket No 931 Agreement No 8555 Bet ween Isbrandtsen Steamship 00Inc Isbrandtsen Oompany 11FMC



62FEDERlAL MARITIME COMMISSION Inc and American Ewport Lines Inc 7FMG 125 1962 we found the agreement inquestion had the overall effect of the Isbrandtsen Export arrangement before uswhich has been designated FMBAgreement No 8555 and ishereinafter called No 8555 will befor Isbrandtsen which recently acquired 2637percent of the outstanding Export common stock totransfer itsliner fleet of 14ships and it8entire business incl uding good will asacommon carrier bywater inthe foreign commerce of the United States toExport agreeing asapart of the transaction not tocompete inthe services transferred without Export sconsent Emphasis added Upon this finding together with findings tothe effect that both Export and Isbrandtsen operated asIcarriers of commercial cargo onTrade Routes 10and 18we concluded that Agreement No 8555 initsentirety constituted anagreement controlling regulating prevent ing and destroying competition which itwas required bythe clear unqualified language of section 15toapprove disapprove cancel or modify 7FMC 3it 128 All protestants purport tofind some distinc tion between the instant situation and that inAEIL and further con tend that ifthe AEILdecision bedeemed tocontrol itwas wrong and should beoverruled The prime ground upon which AEILwould bedistinguished isthe existence inth3it agreement of acovenant not tocompete Itisurged that even after consummation of the transaction inAEIL the Isbrandtsen Company remained aviable entity with vast resources and considerable know ledge of and experience inthe steamship industry Thus itisargued but for the covenant not tocompete Isbrandtsen Company could goout and rucquire ships which itisoffered are readily available and enter into competition with American Export Isbrandtsen Lines vVhatever may bethe practical feasibility of such anaction byIsbrandtsen Company the argument overlooks the most salient fact of all the decision inAEILdoes not base jurisdiction onthe covenant not tooompete Concerning our juris diction we said simply that Congress bySection 15of the Act authorizes and requires ustoapprove disapprove cancel or modify every agreement controlling regulating preventing or destroying competition Toread this language asauthorizing and requiring ustoapprove disapprove cancel or modify every agreement controlling regulating preventing or destroying competition except agreements of the nature of the agreemfmt here under scrutiny would constitute statutory amendment masquerading asstatutory construction We are not authorized any wise with respect toparticular types of agreements or any thing else toemascu 11FMC



MERGER AMERICAN MAIL LLEAND PACIFIC FAR EAST LINE 63late the Act tothe detriment of the public interest and this although itmight make our task substantially easier we will not do7FMC at 128 9But we are urged not tofollow AEIL even ifwe find itapplicable Two considerations are offered First the case was decided before the Supreme Court sdecision inOarruJ tion 00vPacific WestbO 1JllUi Oon ference 383 US213 1966 and 3Jt atime when the Commission tended toview itsjurisdIction over the shipping industry asall pervasive tothe complete exclusion of the antitrust laws and second the decision was never subjected toreview bythe courts InOarnation 8ttpra the Supreme Court held that agreements which had not been filed for approval under section 15remained subject tothe antitrust laws The decision had nothing tosay about agreements which had been filed for approval and consequently nothing about the agreement inissue here W1hatever may then have been the view concerning the pervasiveness or exclusivity of jurisdiction under sec tion 15only speculative hindsight can say what part that view may or may not have played onthe decision reached inAEIL Such specu lation has noplace here The fact that AEILwas never reviewed bythe courts affords usnoreason for departing from aprecedent which we think soclearly right Moreover the AEIL decision isnot just one isolated expression of the view that section 15extends toagreements for consolidation 01merger In1949 Congress was taking steps toplug the loopholes insection 7soastobring within itsscope the entire range of corporate amalgama tions including assets acquistions and mergers aswell asthe stock acquisitions which alone had been covered Between 1914 when the section was originally enacted and 1949 several agencies had been created or given additional authority These included the Civil Aero nautics Board the Federal Communications Commission and the Federal Power Commision aswell asthe Federal Martime Commis sion spredecessor and the Interstate Commerce Act had been amended tocover mergers and acquisitions of control 49USC5Tomake IIThis fact notwIthstand ing itisargued that testimony before aCongressional Sub committee byThomas EStakem then Chairman of the Commission clearly demonstrates that the AEIL decision based jurisdiction upon the covenant not tocompete See Progress Report Federal Maritime Commission Hearings before the Antitrust Subcommittee of the House Committee onthe Jud clary 87th Cong 2dSess 1962 at 22This testimony shows only what asingle member of the Commission may have felt Incasting his vote inthe case and itscourse cannot change the literal language of the decision nor stand asevidence for some unexpressed legal rationale lurking oehind the actual holding of the case 11FMC355 301 0696



64FEDEIM LMARITIME COMMISSION itclear that the amendment of section 7would not affect the authority of these agencies over mergers the following was added tosection 7Nothing contained inthis section shall apply totransactions duly consummated pursuant toauthority given bythe Civil Aeronautics Board Federal Communi cations Commission Federal Power Commission Interstate Oommerce Commis sion the Securities and Exchange Commission inthe exercise of itsjurisdiction under section 10of the Public Utility HOlding Oompany Act of 1935 the United States Maritime Commission or the Secretary of Agriculture under any statutory provision vesting such power insuch Commission Secr tary or Board Inthe version first passed bythe House the amending bill ITH2734 omitted reference tothe COJnmission spredecessor lTnder date of Septe miber 291949 the Commission byitsVice Chairman called this omission tothe attention of the Senate Committee The letter isset forth infull inthe margin lOAfter stating the Commission sunder standing that the Clayton Act amendment yould prohibit certain asset acquisitions the letter described the provisions of section Ifof the Act with respect tothe filing and appI oval or disapproval bythe Com mission of any agreement among carriers or other persons subject tothe Act ifsuch agreement unong other things isone contro Bing regulat ing preventing or destroying competition and noted that approved agreements were excepted from the antitrust laws Acopy of the pertinent provisions of section 15was attached The letter sug gested that the Commission beincluded among the agencies spe cifically lristed inIIR2734 Itnoted that IIR2734 did not appear toaffect the section 15exemption provision but suggested that inclusion 10My dear Senator OConor The attention of the Maritime Commission has been called tothe provisons of the bill HR2734 now under consideration byyour subcommittee Among other things this bill would amend section 7of the Act of October 151914 the Clayton Act toprohibit certain corporations from acquiring the assets of competing corporations where inany section of the country the et ect of such acquisition would besubstantially tolessen competition or tend tocreate amonopoly The bill would also add anew paragraph tosection 7toprovide that nothing contained insuch section shall apply totransactions duly consummated pursuant toauthority given bycertain specified Federal commissions and agencies under any statutory provision vesting such power insuch commission or agency Section 15of the Shipping Act 1916 asamended which isadministered bythe Maritime Commission requires every common carrier bywater or other person subject tothe Act tofile with the Commission any agreement with another such carrier or other person subject tothe Act ifsuch agreement among other things isone controlling regulating prevent ing or destroying competition The Commission has authority todisapprove any such agreement that itfinds tobeunjustly discriminatory or unfair asbetween carriers ship pers exporters importers or ports or between exporters from the United States and their foreign competitors or tooperate tothe detriment tothe commerce of the United States or tobeinviolation of this Act Agreements approved bythe Commission under this provi sion are excepted from the provisions of the Act approved July 21890 entitled AnAct toprotect trade and commerce against unlawful restraints and monopolies and amend ments and Acts supplementary thereto and the provisions of sections 73to77both inclusive of the Act approved August 271894 entitled AnAct toreduce taxation toprovide revenue for the government and for other purposes and amendments and Acts supple mentary thereto commonly referred toasantitrust laws Acopy of the pertinent provi sions of section 15of the Shipping Act issubmitted herewith for your reference 11FMC



ME RGER iAMERICAN MAIL LINE AND PACIFIC FAR EAST LINE 65of the Commission among the agencies mentioned would avoid contro versy arising from any contention that failure todosomade approved section 15agreements subjeot tothe provisions of section 7of the Cla yton Act Obviously such agreements could not besubject tosection 7unless they were merger agreements of one kind or another The Senate Committee thereupon amended HR2734 toinclude the Commission among the agencies listed inthe above quoted para graph of section 7InitsReport No 1775 81st Cong 2dSess June 21950 the Committee onthe Judiciary noted p2The purpose of the amendments istoinclude inthe biBthe recommendations of the United States Maritime Commission and the Securities and Exchange Commission which the committee believe tobejustified The CommitJtee sReport also noted p7The Maritime Commission at itsrequest has been included inthe category of agencies towhi chthe act does not apply when transactions are duly consum mated pursuant toauthority given tothat Commission Inmaking this addition however itisnot intended that the Maritime Commission or for that matter any dtheragency included intbis category shall begranted any authority or powers which itdoes not already possess Of course the amendment did not add tothe Commission sjurisdic tion nor asthe letter made clear did the Commission expect ittoWhile we would hesitate tojoin the Ex aminer incharacterizing the inclusion of the Commission insection 7asanunqualified acceptance of section 15merger jurisdiction itnevertheless shows that Congress was aware that the Commission claimed such jurisdiction under sec tion 15inacarefully prepared and documented letter Congress thought the inclusion of the Commission insection 7tobejustified and has not seen fit tochange itsposition since then But itisargued that any reliance onsection 7for merger jurisdiction ismisplaced 11and that Congress inaleast two instances included agencies insec tion 7which were later determined bythe Supreme Court tohave nosuch jurisdiction See Milk Producers Assn vUS362 US169 1961 and Oalifronia vFed Power Oowm n369 US482 1962 InMilk Producers there was nostatutory provision vesting power inthe Secretary of Agriculture toapprove the transaction inquestion and thus immunize itfrom the antitrust laws Inthe Oalifornia case while the Power Commission had the statutory authority toapprove the acquisition of one natural gas company byanother itsapproval did not exempt the transaction from the antitrust The Supreme Court inthat case simply held that the Commission should have stayed itshand and not acted during the pendency of anantitrust suit inthe dis UWe are of course not relying upon section 7tor merger jurisdiction That jurisdiction comes tousfrom section 1511FMC



66FEDERAL MARITIME COMMISSION trict court over the same transaction Mergers asagreements requiring approval under section 15are upon such approval expressly exempted from the provisions of the antitrust bythe language of that section Consequently we find nothing inthe Milk Producers or Oalifornia cases which alters our jurisdiction under section 15Again in1956 our immediate predecessor the Federal Maritime Board advised the Senate Subcommittee onAntitrust and l1onopoly that merger agreements approved bythe Board and the resulting mergers are exempt from section 712Finally in1962 the Chairman of this Committee reported toCongressman Celler ssub committee that section 15and our decision inthe Isbrandtsen Export merger case constitute notice that merger agreements must befiled with the Commission and that itisunlawful not tofile such agree ments promptly or tocarry out such agreements prior toCommission approval 13Itmay benoted that the Celler Report issued inMarch 1962 referred tothe AEILtransaction recently approved bythe Federal Maritime Commission without questioning the Commission sjurisdiction 14But itisargued that our construction of section 15contravenes the longstanding principle that repeals of the antitrust laws byimplica tion are disfavored Agreements approved under section 15are expressly exempted from the antitrust laws bythe language of that section We have concluded that the present agreement tomerge iswithin the language of section 15and tothe extent that the section does not contain such words asmerger or corporate unifications indescribing the agreements covered therein some implication isadmittedly involved But agreat many other agreements are not iby name expressly included within the coverage of section 15Terminal leases transshipment agreements and ahost of agency agreements are but afewWe have already had aword tosay about the scope and breadth of section 15slanguage Agreements tomerge are literally agreements controlling regulating preventing or destroying com petition and when approved they are expressly exempted from the anti trust laws Vethink the principle invoked isinapplicable here We find nothing inconsistent with the intent of Congress toinclude mergers byagreement within the scope of section 15and our jurisdic tion over Agreement 9551 under that section isclear 12Hearings onLegislation Affecting Corporate Mergers Senate Judiciary Committee Subcommittee onAntitrust and MonopOly 84th Cong 2dSess 1956 at 527 13Progress Report Federal Maritime Commission ear 1ngs before the Antitrust Sub committee of the House Judiciary Committee 87th Cong 2dSess 1962 at 116The Ocean Freight Industry Report of the Antitrust Subcommittee House Report No 1419 87th Cong 2dSess p4711FMC



MERGER iAMERICAN MAIL LINE AND PACIFIC FAR EAST LINE 67While we consider that the record inthis proceeding now affords asufficient basis upon which totake action we will nevertheless join Commissioner Hearn inremanding the proceedipg tothe Examiner for the taking of further evidence onthe matters specified inCom missioner Hearn sconcurring opinion 15Eroisting Oooperation Under Approved Agreement 8485 and Supplem ents In1960 the Commission approved anagreement FMC No 8485 among APL AML and PFEL whose stated purpose was toeliminate unnecessary expense arising out of duplication of offices terminals facilities and personnel among themselves and toeliminate unnec essary or wasteful competition among themselves For this purpose itestablished aCoordinating Committee toconsist of two representa tives from each line plus aChairman not anemployee of any line tobeelected bythe six representatives Any recommendations of the Committee were not tobecome operative until approved bythe Commission The agreement directed the Coordinating Committee tostudy and make recommendations upon such matters asjoint shoreside facilities joint purchasing coordination of sailings toavoid competing loadings joint solicitation and pooling arrangements including money cargo and sailings pools The Committee immediately engaged inanumber of studies cover ing specific subjects with itsbroad franchise and soon reported among intangible benefits that much worthwhile information isbeing exchanged and put togood advantage Itsactivity led tothe follow ing all established under supplementary agreements approved bythe Commission 1Alimited joint purchasing program Inpractice this has been confined insubstance tothe purchase of meat and janitorial supplies for APL and PFEL but itisestimated tohave saved them some 85000 per year onannual joint purchases aggregating about 1450 000 2Joint placement of Hull Machinery and Protection and Indem nity insurance The present annual rate of savings isestimated at 85000 for the three companies onHull Machinery insurance alone with additional though less substantial savings expected onProtec tion Indemnity insurance JII We consider questions of the impact of the merger upon subsidy and itsrecapture tobematters within the jurisdiction of the Department of Commerce Maritime Administration but since the parties have injected the issues into the proceeding we will Join with Com missioner Hearn inseeking further clarification of these matters 11FMC



68FEDERAL MARITIME COMMISSION 3Joint Los Angeles terminal Ajointly owned corporation Con solidated Marine Inc hereinafter CMI was set uptolease and operate terminal facilities at Los Angeles The joint operation isesti mated tosave amounts equal toabout 50cents per revenue ton handled interminal and husbanding services Agreement No 8485 03the Supplemental Order inthis Proceeding As noted afurther supplement toAgreement No 8485 designated No 8485 C3was approved while the hearing inthis proceeding was inprogress and the Commission supplemented itsorder of investiga tion and hearing todirect that Agreement No 8485 C3beexamined todetermine whether the said approval should becontinued Agreement No 8485 03provides for enlargement of the approved activities of CMI the jointly owned corporation formed tooperate joint terminal facilities at Los Angeles toinclude 1the entire pur chasing department function for each of the three lines and 2data processing for each of the three lines CMI would maintain offices inSan Francisco for these purposes and itscosts would bedistributed tothe three companies inaccordance with sound accounting princi ples The agreement would enable the three companies toadopt joint procedures with respect topurchasing and data processing whether or not the merger isapproved Dhe record indicates that the joint data processing and joint pur chasing programs under the agreement would produce savings some what comparable tobut probably less than the savings tobeexpected inthese areas upon merger Neither Hearing Counsel nor States finds anything objectionable about Agreement No 8485 C3but Matson contends that itshould bedisapproved asananticompetitive arrange ment for which nocompelling need has been shown The alleged anti competitive effect sofar aspertinent here isthe expected ability of respondents toget better prices onquantity purchases than would beavailable tocompetitors Matson does not say anything for or against the joint data processing arrangement Matson sclaim of detriment from joint purchasing isconsidered below following discussion of Matson spresent and proposed business and the impact of the proposed merger upon itMatson sOlaim of Detriment from Agreement No 8485 03Matson objects tothe continued approval of Agreement No 8485 C3which would permit respondents tohave their purchasing and data processing done byCMI ajointly owned corporation onthe general ground that itallows inherently anticompetitive arrange ments for which noneed has been shown 11FMCl



MERGER AMERICAN MAIL LINE AND PACIFIC FAR EAST LINE 69Matson also alleges possible competitive damage particularly through joint purchase of bunker fuel under the agreement Itseems that the sellers of fuel oil establish apublic posted price from which everyone tries toget adiscount Matson issuccessful initsefforts and presumably others are too although there was noevidence beyond conjecture that the sellers treat competing buyers differently Re spondents think they can get abetter price through greater volume purchases and sodoes Matson Fuel oil isdelivered toeach vessel bythe seller asrequired regard less of the annual volume of purchases sothat any substantial cost justification for volume discounts seems aremote possibility Under the Robinson Patman Act 15USC13price discrimination inthe sale of like goods isunlawful without regard toquantity unless price differentials can bejustified asmaking nomore than due allowance for cost differences insales todifferent buyers The statute also makes itunlawful knowingly toinduce or receive adiscrimination inprice which isprohibited bythis section See Automatia Oanteen 00vFTO 346 US6164651953 Matson says itwould therefore beunlawful for respondents toinduce volume discounts and soitwould ifrespondents knew or should have known that such discounts were not cost justified assuming also asisprobably the case that the Robinson Patman Act applies tocommodities sold toUSflag vels for consumption onthe high seas aswell asinterritorial waters But the same thing applies toMatson or any other person who thus induces unjustified volume discounts And regardless of the buyer sliability avendor would expose itself tosevere penalties under the antitrust laws ifitcharged unjustifiably dfferent discriminatory prices tocompeting vessel operators onidentical goods such asfuel oil Itcannot beassumed that respondents would or could induce such illegal discrimination Under questioning byMatson scounsel Mr Dant of States agreed that ifrespondents were able tosave several million dollars ayear bythe joint purchase of fuel oil itwould put States at adisadvantage but hecandidly rudded Idon tunderstand quite how they could dothat Neither does the Examiner and there was noproof of any sl lch possibility Itmay beassumed that there would besome price aswell asadmin istrative economies injoint purchasing of some supplies itcannot however beassumed that they would be6f the order suggested byMatson or that they would bediscriIninatory and unlawful toMatson sdamage 11FMC



70FEDERAL l1ARITIME COMMISSION Agreement No 8485 03This isthe agreement providing for purchasing and dat processing onbehalf of respondents byajointly owned corporation which has been examined pursuant tothe supplemental order of the Commission todetermine whether inthe light of the record established herein the approval heretofore given under section 15should becontinued This agreement would permit the respondents torealize aportion of the administrative efficiencies and economies vhich the proposed mer ger pursuant toAgreement No 9551 would produce indue course Standing alone itcould come under section 15only asacooperative working arrangement among carriers subject tothe Act but since itprovides for cooperation with respect topractices which donot affect competition between the parties thereto intheir dealing with the ship ping public itmight not besubject tosection 15at all ifitwere not amodification of anapproved section 15agreement No 8485 having asitspurpose the elimination of wasteful competition between the parties Volkswagenwerk Aktiengesellschaft vMarine Terminals 9FMC 77821965 Inany event noevidence or argument adduced herein tends toest ablish that Agreement 8485 C3isor modifies Agreement No 8485 insuch away astomake that agreement unjustly discriminatory or unfair detrimental tothe foreign commerce of the United States contrary tothe public interest or inviolation of the Act and itistherefore found that the approval heretofore granted should becontinued Ultimate 0onclusions Upon the record inthis proceeding itisconcluded and found that 1The Federal Maritime Commission has jurisdiction over Agree ment No 9551 initsentirety 2Agreements 8485 and 8485 C3are not unjustly discriminatory or unfair asbetween caI iriers shippers exporters importers or ports or between exporters from the United States and their foreign com petitors donot operate tothe detriment of the commerce of the United States and are not contrary tothe public interest or inviolaion of saidAct and accordingly the approval heretofore granted said Agree ments 8485 and 8485C3pursuant tosection 15of the Acte iscontinued ineffect By Vice Ohairman HEARN Ijoin Chairm anHarlleeand Commissioner Barrett intheir opinion and conclusion that the Commission has jurisdiction over Agreement 9551 however concerning the approvability of the agreement Matson and States contend that because the agreement does not 1include 11FMC



MERGER AMERICAN MAIL LINE AND PACIFIC FAR EAST LINE 71the actual plan of merger and 2contains none of the terms and con ditions which are togovern interim operations the agreement isinsufficiently detailed towarrant approval Ican make nodetermination astoapproval of the agreement Infact Idonot reach that question because Ifind the agreement deficient asamatter of lawItisnothing more than anagreement toagree insufficient astoscope and inadequate astodetail The jurisdiction issue became per haps unfortunately the main focus of this case with not enough at tention given tothe sufficiency of the agreement and itsmerits That does not warr nt the Commission giving less attention towhat isthe ultimate issue here whether toapprove Agreement 9551 asinthe public interest Agreement 9551 isnot of the same genre asmost section 15agree ments Itsprimary distinguishing characteristic isthe relative finality of possible Commission approval Itwould bevery difficult for the Commission tosubsequently dissolve amerged company or even torequire changes initsstructure inthe same manner asitcontinually reevaluates other approved section 15agreements Nonetheless the Commission has always required all section 15agreements toinclude spec i6oSsuffic ient fot athorough analysis of the agreement see egJoint Agreement Far East Oonf and Pac WBOonl 8FMC 553 558 and any lesser requirement isparticularly undesirable inthis case Less should not bedemanded of amerger agreement than of apooling or dual rate agreement The agreement asfiled says nothing more definite than that the parties agree either tomerge or consolidate There isnocommitment toatype of merger plan final corporate struoture or any of the other necessary components of acorporate agglomeration The parties not only donot say what the merger plan isbut they apparently donot know yet what itwill beinmany respects Agree ment 9551 provides inpart AML APL and PFEL hereby agree tomerge or consolid ate inform aQd bythe procedures asthe directors and the stockholders of the three companies should approve This Commission cannot beexpected toevaluate properly asection 15agreement which evidently isinsuch anearly embryonic stage that seemingly not even itscreators know itfinal form or substance Afurther fault lies inthe fact that the parties will submit inf01ma tional reports tothe Com mission astothe progress of the merger and noadditional section 15approv al isenvisioned bythe terms of the agreement Itisthe Commission and not the parties who should decide what needs tobefiled and presented for approval 11FMC



72FEDERiAL MARITIME COMMISSION Inorder for me toreach the question of whether or not the agree ment should beapproved Irequiil eadditional information asout lined hereinafter The items mentioned below are intended tobeindica tive of the type of aditional information Irequire The statement of items isnot exhaustive and Ihope the parties tothe agreement will take this opportunity tomake acomplete divulgence of the rcontem plated activities Iamaware that some of these matters may besubject tothe juris diction of the Maritime Administ ration and itisunfortunate that that agency did not intervene inthis case but itisanon sequitur that this Commission should therefore ignore their competitive con sequences or their obvious effect upon the public good Neither can we beconcerned only with matters competitive On the contrary berore this Commission can grant approval of any agreement which issub ject tosection 15of the 1916 Act that agreement must comport with the provisions which Congress has seen fit tospecify inthat section Section 15provides that agreements must not 1beunjustly discrimi natory or unfair or 2operate tothe deteriment of the commerce of the United States or 3becontrary tothe public interest or 4beotherwise inviolation of the Act The Commission does not approve agreements simply because ithas jurisdiction over them Itrequires that the parties tosuch agree ments furnish itwith documentation of the need for such agreements The desire of the parties toenter into agreements alone isnot con sidered sufficient towarrant approval Thekind of information necessary tothis judgment isinthe hands of those seeking approval of the agreement and itisincumbent upon those inpossession of such information tocome forward with itMediterranean Pools Investigation 9FMC 264 290 Of the additional information there must beat least the final form of the merger or consolidation including adetermination of whether AiLwill beadivision or asubsidiary the operational procedure and the manageria lstructure the procedures bywhich these ends will bereached and the economic effects of the former The llearing Examiner and the applicants refer toavariety of transportation efficiencies which will beproduced bythe merger ID3035and 3944Respondent sReply toException 4350The list ing of benefits andefficiencies appears quite formidable but inthe main represents hopeful surmises rather than supportable conclusions Inaddition Iwould like the respondents tocla rify asmany of the other uncertainties aspossible The unclear areas include the following Vhat measures will the parties tothe merger and the merged company take toprevent anadverse effect of the merger onsubsidy 11FMC



MERGER AMERICAN MAIL LINE AND PACIFIC FAR EAST LINE 73recapture This question cannot beavoided bysaying the effect would depend upon speculative factors JD38Also will the proposed merger result ingreater value for the subsidy dollar Will the obvious immediate benefits tothe parties beparalleled byconcommitant overall service benefits tothe public What adequate safeguards will beprovide dfor affected employees and potential local labor problems How will shippers beadvantaged bygreater berth coverage ifat the same time their choice of carrier could beseverely reduced bynear blanketing Tr 250 252 lit isnoanswer that there will bemerely tougher competition There should begreater exposition of benefits tocontainer opera tions especially astoacquisition of shore facilities Tr 278 279 The service description of the merged company should bepresented especially astothe effect onitineraries due toLASH operations and including for example any proposed change inAML sshort run service Tr 343 344 346 347 On what basis will the merged company have greater access toshore facilities inJapan Tr 401 402 Bigness of the new com pany does not seem enough Afore particularity should bepresented astopotentialities for inte gration with lanel transportation Tr 424 426 What specifically will bethe benefits tocommerce tobederived from decreased competition for MSTS cargo Tr 789 The record admittedly failstoprove this point ID48How will the LASH operations beintegrated into the merged company anel what will bethe benefits therefrom Tr 795 Vith the above additional information before itthe Commission can better evaluate the proposed merger Itisunrealistic tosay that details of the merger plan can make nodifference indetermining approvability The foundation of regulatory policy will beundermined unless the most complete disclosure of relevant information isrequired Reasoned decisions cail bereached only with all the facts at hand Yediterranean Pools Investigation supra Without such information the Commission cannot determine for example whether the economies forecast cannot beattained byalter natives more readily revocable and of comparable effectiveness Neither can we judge whether the benefits of the merger and itscosts will beevident inbenefits tothe public For all the reasons stated Iwould remand this case tothe Exam iner for the taking of further evidence inanexpeditious manner 11FMC



74FEDERIAL MARITIME COMMISSION Ijoin with Chairman Harllee and Commissioner Barrett Incon tinuing approval of Agreements 8485 and 8485 C3Dusenting and concurring opinion of Oommusioner JAMES VDAY The Commission does not have jurisdiction over the agreement tomerge The majority view isdefective inseveral respects The language of Section 15Section 15requires the filing and approval of agreements control ling regulating preventing or destroying competition The majority admits that the meaning of this language isless thmn plain and that implwation isadmittedly involved ifagreements tomerge are tobeconsidered ascovered thereby The USSupreme Court has taken the position that repeals of the anti trust laws byimplication are disfavored 16This view would apply here and negates aclaim of jurisdiction 17TheIntent of Oongress The respondent states that the legislative history bears novery clear reward for either side Iamnot persuaded bythe majority smerely saying that itwould seem tousthat the same considerations which led Congress togrant this Commission the power toexempt anticompetitive rate fixing and pooling agreements from the stric tures of the antitrust laws would apply toagrant of the same power over agreements among domestic carriers tomerge The Alexander Report which Congress considered and relied upon inpassing section 15stated that rate fixing and pooling agreements should beregulated todeter mergers Congress then would hardly have encouraged merger agreements byincluding them within those agree ments which could begranted immunity from the antitrust laws pur suant tosection 15especially not sothrough use of ambiguous lan guage where ithad previously passed the Clayton Act and the Sher 16See Carnation Co vPacific Westbound Conference 383 US213 217 220 1966 United States vEl Paso Natural Gas Co 376 US651 1964 United States vPhila delphia National Bank 374 US321 1963 California Federal Power Commission 369 US482 485 1962 United States vBorden Co 308 US188 200 201 1939 17Itisnoanswer tosay that agreements such asterminal leases transhipment agree ments and agency agreements are also not specified and where these are recognized assubject tosection 15soshould beagreements tomerge On their face these other arrange ments are dissimilar tomergers the parties thereto remain viable entities after consumma tion of such arrangements Areasonable accommodation between section 15and section 1of the Clayton Act would furthermore suggest that we beparticularly creful with respect tojurisdiction inthe area of amalgamations such asthe proposed arrangement before uswhich gotothe ver yheart of the subject matter of the antitrust laws 11FMC
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man Act dealing with consolidationsraThe majority states it cannot
see this rationaletome it is more persuasive

When Congress has meant to extend regulatory power to exempt
merger agreements from antitrust laws it has done so not ambiguously
but expressly and precisely as witness the subsequent passage of the
provisions of the Federal Aviation Act and the Interstate Com
merce Act and also the listing of regulatory agencies in section 11
of the Clayton Act authorized to enforce section 7 thereofa I do not
attribute such preciseness to more than a later stylistic pref
erence in legislative draftsmanship or a lesser need for section 11
authority as would the majority

Other Transportation Agencies

When Congress has intended to extend agency control it has shown
this intent clearly and precisely The CAB and the ICC have in
their laws express language covering merger jurisdiction We do not
The scope of CAB and ICC authority extends beyond the limited
authority the majority claims here With respect to mergers submitted
for approval these other agencies have quite precise criteria or guide
lines more so than those of section 15 The majority is guessing at
guidelines Better that clearcut direction from the Congress would
be provided22 Under section 11 of the Clayton Act other agencies
can order divestiture of mergers We cannot Inconsistency abounds
when we compare the claimed jurisdiction of this agency and those
agencies controlling the other modes of transportation

Comnnission Statements and Administrative Actions

The majority make much of the AEIL decision which approved
a transaction involving a covenant not to compete This is not the
situation here The cursory and only rationale concerning jurisdiction
in AEIL is contained in a footnote in that opinion Let us also re
member that AEIL was decided prior to the Supreme Courts pro

See US v Philadelphia Nat Bank 374 US 321 1963 for further discussion
Other agencies regulating transportation but not this Commission have expressed

power under section 11 to order divestitures
v In addition to statutory language criteria President Kennedysmessage in 1962 before

Congress asked that an Interagency committee be established to prescribe additional criteria
that CAB and ICC might utilize in merger cases The Committee Issued later a release
specifying these additional criteria

The majority has speckled certain Information it desires but as Commissioner Hearn
says The items mentioned below are Intended to be indicative of the type of additional
Information I require The statement of items 1s not exhaustive and I hope the parties to
the agreement will take this opportunity to make a complete divulgence of their contem
plated activities

Cf the Federal Aviation Act and the Interstate Commerce Act

11 FM0
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nouncement in Carnation where it found that Congress had granted
to the shipping industry only a limited exemption from the antitrust
laws That decision also makes clear that the Shipping Act does not
provide the only instrument for dealing with every phase of ship
ping arrangements Were this judicial guidance given earlier the
AEIL decision might well have been less cursory Certainly today
AEIL is of doubtful validity on the precise situation here before us

A number of other instances of action and inaction by the Com
mission are cited by the majority or by respondents and the parties in
opposition to jurisdiction as supporting or destroying jurisdiction
No attempt is here made to detail them and at best the totality of
the examples offered can only demonstrate a tendency to vacillate
between jurisdiction and no jurisdiction They are certainly not a
demonstration of that sufficiently consistent and traditional agency
interpretation which the courts have said is entitled to great weight
in construing the agencysstatute

In conclusion it indeed may well be that this Commission with its
inherent expertise should have the power to regulate USflag cor
porate unifications But I can only state that in the absence of express
guidance from the Congress the language of section 15 the legisla
tive history of section 15 and Congressional treatment of other trans
port regulatory agencies all lead to one resultno jurisdiction

I join my brethren in continuing our approval of Agreement No
8485 and its modification Agreement No 8485

Dissenting and concurring opinion of Commissioner JAMES F
FANSEEN

The threshold issue with which we are confronted here in my
opinion should be dispositive of the case The question is

whether an agreement to merge among carriers covered by the Act is
an agreement with respect to a subject mentioned in section 15 of the Act
which the statute authorizes and directs the Commission to approve or dis
approve depending on its findings with respect to certain matters specified
therein

The agreement in question is Agreement No 9551 The majority
holds section 15 of the Shipping Act to be sufficiently definite to allow
our jurisdiction to encompass this agreement

I disagree as I see no basis for the majority decision either in the
statute or in our prior decisions Section 15 of the Shipping Act 1916
is unclear as to whether agreements to merge among competing car
riers are within the purview of our control Unless it is clear and
explicit that Congress intended to subject mergers to our regulation
we ha e no jurisdiction over such matters

11 FMC



MERGERAAMERICAN MAIL LINE AND PACIFIC FAR EAST LINE 77

Congress had quite specific purposes in mind in enacting section 15
Section 15 was intended to deal with agreements to fix rates allocate
traffic pool earnings and jointly set the terms of competition against
nonconference lines It is clear that the purposes of section 15 were
not intended to include regulation of corporate consolidations or im
munizing corporate consolidations from the antitrust laws

Section 15 does not expressly or impliedly refer to mergers When
all of section 15 is read together it becomes clear that the phrase
controlling regulating preventing or destroying competition re
lates to continuous operations of separate entities subject to the
Act There is at least one factor which inescapably points to this
conclusion The whole thrust of the first paragraph of section 15 is di
rected to working agreements among separate steamship companies
Therefore the seventh phrase of the first paragraph of section 15 or
in any manner providing for an exclusive preferential or cooperative
working arrangement appears to characterize the first six phrases

In the instances where Congress has wished a regulatory agency
to exercise jurisdiction over mergers it has done so in clear and
specific language The Interstate Commerce Commission 49 USC

5 2 the Civil Aeronautics Board 49 USC 1378 and the
Federal Communications Commission 47 USC 222 are each au
thorized in clear and unambiguous language to approve the acquisition
of one regulated carrier by another by merger stock acquisition
consolidation or othewise The Shipping Act 1916 contains no such
language The care with which Congress has circumscribed the merger
jurisdictions of the ICC the CAB and the FCC stands in stark con
trast to the attempt of the majority to carve out an attenuated merger
jurisdiction by dmpldcation where none is expressly provided

Moreover the legislative history of section 15 does not support an
implied merger jurisdiction The whole thrust of the Alexander Re
port HR Doc No 805 63d Cong 2d Sess 1914 was that the
various operating arrangements which had grown up in the interna
tional shipping community were necessary to prevent the eruption of
destructive competition and wholesale mergers Any attempt to apply
the full scope of the antitrust laws to the shipping industry would be
disastrous The solution suggested was government regulation of
operating agreements and working arrangements among steamship
companies coupled with limited exemption from the antitrust
laws While there was some discussion in the Report respecting the

24 It Is of course a fundamental rule of statutory construction that the various parts
of a statute must be considered together Federnt Power Commission v Panhpndte Eastern
Pipe Line Co 337 US 49 514 1949

For an illustration of this point see the Alexander Repor pp 415416

11 FMC
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control of domestic water carriers the Congress made nd recommenda
tions respecting regulation of mergers between water carriers

The legislative history of the 1961 amendments reaffirms the Con
gressional intent of section 15 to head off the concentration of power
in the industry by regulating working arrangements among existing
companies rather than seeking to regulate mergers as such among
them Nowhere in this legislative history is there any expressed intent
to regulate mergers

In many circumstances it is appropriate to define the scope of a
regulatory agencys jurisdiction by giving a very broad and inclusive
interpretation to its statute However this approach is not proper
when the statute must be accommodated with another Federal statute
which has specific application to a class of transactions and the ex
tension of the regulatory agencysauthority would result to abrogat
ing the other statute with respect to those transactions approved by
the agency Congress has repeatedly so held with respect to regulatory
schemes and the antitrust laws the antitrust laws are not to be repealed
by implication and only clear and explicit authority given to a regula
tory body may allow that body to immunize from the antitrust laws
transactions otherwise subject to the reach of such laws Carnation
Co v Pacific Westbound Conference 383 US 213 217220 1966
California v Federal Power Commission 369 US 482 485 1962
United States v Borden Co 308 US 188 200201 1939

The majority places substantial reliance upon Agreement No 8555
Between Isbrandtsen Steamship Company Inc Issbrandtsen Com
pany Inc and American Export Lines Inc 7 FMC 125 1962
AEIL for the proposition that we have already determined that we
have merger jurisdiction as such as well as the power to immunize
such mergers from the antitrust laws

I submit that the AEIL case is distinguishable from the instant
case It is conceded that we had jurisdiction over the covenant not
to compete at least to some extent and that our approval of that
agreement was not nugatory However although we approved the
Isbrandtsen Export agreement there is doubt whether we were acting
only on the ancillary covenant not to compete or were purporting to
exercise jurisdiction over the ultimate merger The AEIL decision
nowhere makes reference to an agreement to merge or to a merger
as such2 Although the jurisdictional issue was clearly raised in the
proceeding we neither met nor articulated in detail the jurisdictional
basis for our action I believe that the AEIL case is not a persuassive

e We merely characterized Agreement No 8555 ae such agreements No 8555 or
agreements such as those before ue See ARIL case supra at 128131

11 FMC
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precedent one way or another None of the other precedents seem of
sufficient significance to warrant further discussion hereR

Other Federal agencies are specifically charged with the duty of en
forcing the laws regarding mergers Neither the language nor the legis
lative history of the Shipping Act support a decision subjecting to our
jurisdiction agreements for merger consolidation or acquisition of
control as being within the class of agreements subject to section 15
No subsequent enactment has effectuated any change in our authority
under the Shipping Act in this respect

Although I do not think that the merger agreement before us now
in any way offends the Shipping Act I submit that if mergers of
carriers should be subject to the Shipping Act and upon our approval
immunized from the antitrust laws Congress can enact legislation
clearly directed to this end

Since I believe that we do not have jurisdiction over Agreement
No 9551 I respectfully dissent

I join my fellow Commissioners in continuing approval of Agree
ments No 8485 and No 848503

These precedents take the form of case citations and presumed advises to Congress
that section 15 applies to mergers

11 FMC
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AGREEMENT FOR CONSOLIDATION OR MERGER BETWEEN AMERICAN MAIL

LINE LTD AMERICAN PRESIDENT LINES LTD AND PACIFIC FAR EAST
LINES INC

ORDER

This proceeding having been instituted by the Federal Maritime
Commission and the Commission having fully considered the matter
and having this date made and entered of record a Report containing
its findings and conclusions thereon which Report is hereby referred
to and made a part hereof

It is ordered That this proceeding is remanded to the Examiner for
the purpose of taking further evidence upon the completion of which
the Examiner is to certify the record to the Commission for decision
Briefing dates will be fixed by the Commission upon certification of
the record

80
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DOCKET No 6645

AGREEMENT FOR CONSOLIDATION OR MERCER BETWEEN AMERICAN MAIL
LINE LTD AMERICAN PRESIDENT LINES LTD AND PACIFnd FAR
EAST LINE INC

Decision Adopted December 21 1967
Agreement to merge approved pursuant to section 15 of the Act where substantial

administrative and operating economies and improved operational and
transportation service will result merger will not have destructive or stifling
effect upon competition or competitors or lessen competition except for
elimination of service competition among merging carriers adequate competi
tion will remain and benefits of merger will outweigh any potential injury

Warner W Gardner and Benjamin W Raley for respondents
Alvin J Rockwell John E Sparks Thomas A Welch Willis R

Deming and David F Anderson for Matson Navigation Company
intervener James L Adams and R Frederic Fisher for States Steam
ship Company intervener Donald F Turner Joseph J Saunders and
Miles Ryan Jr for the Department of Justice intervener

Donald J Brunner and Paul J Fitzpatrick Hearing Counsel

SUPPLEMENTAL REPORT ON RECONSIDERATION

By John Herllee Chairman and Ashton C Barrett Commissioner

This proceeding involves section 15 approval of Agreement 9551
under which respondents American President Lines Ltd American
Mail Line Ltd and Pacific Far East Line Inc would merge their
respective companies It is before us now on respondents petition for
reconsideration granted October 13 1967 On October 3 1967 we
served our report an which we found jurisdiction over Agreement 9551
continued approval of Agreement 8485C3 and joined our brother
Vice Chairman Hearn in remanding the proceeding to Examiner
Southworth for taking of further evidence on the matters set out in the
Vice Chairmansseparate opinion In voting to remand we said
we consider that the record in this proceeding now affords a sufficient

11 FMC 81



82 FEDERAL MARITIME COMMISSION

basis upon which totake action We joined the Vice Chairman
in the remand only to prevent this case from languishing in some
administrative limbo for lack of a majority in favor of some action
which would ultimately lead to final disposition of the proceeding on
the merits We remain convinced that the record before us is sufficient

and think it unnecessary to remand this case for the additional
evidence sought by the Vice Chairman

Two areas with which the Vice Chairman is concerned are in our
opinion without the scope of this proceedingthe impact of the
merger upon subsidy and what if any safeguards will be provided for
affected employees and potential local labor problems How subsidy
recapture will be affected by the merger and whether the merger will
result in greater value for the subsidy dollar are it seems to us clearly
and exclusively questions for resolution by the Maritime Administra
tion under the specific provisions of the Merchant Marine Act of 1936
Employee protection and the prevention of local labor problems are
peculiarly within that area of labor management relations which has
insofar as we are aware been considered to be a part of managerial
discretion beyond regulatory intervention by this Commission and
its predecessors

The remainder of the Vice Chairmans concerns are with service
integration and other operational problems As to these we think the
record is as complete as it need be

Finally we think Agreement 9551 is more than a mere agreement
to agree In our view the agreement is sufficient for approval and
should be approved

No exceptions were taken to the findings of fact upon which the
Examiner based his conclusion to approve Agreement 9551 Further
more a careful analysis and consideration of the exceptions of pro
testants Matson and States to the conclusion that Agreement 9551
be approved reveals nothing not argued to and disposed of by the
Examiner We have reviewed the Examiners disposition of these
arguments and we are of the opinion that they are well founded and
proper Accordingly we adopt the Examinersfindings and conclusions
as our own only omitting quotation marks and renumbering footnotes
No other changes have been made and the Examinersappendices have
been retained

r The only other parties filing exceptions were the Department of Justice end Hearing
Counsel As we pointed out In our report of October 3 1967 Justice excepted only to the
conclusion that the Commission bad Jurisdiction over the agreement and that Hearing
Council Joined Justice In excepting to Jurisdiction but urged that should we find Jurisdic
tion that Agreement 9551 be approved

The Examinersultimate conclusions concerning Jurisdiction over Agreement 9551 and
the continued approval of Agreement 8485 have been eliminated since they were
dealt with In our report of October 3 1967
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The History and Corporate Relationships of Respondents

APL was incorporated in 1929 under the laws of Delaware as
Dollar Steamship Lines Inc Ltd Predecessors had operated steamship
services under the Dollar name since 1895 including a transPacific
service started in 1901 and a round theworld service started in 1923

In 1938 when the corporation was in financial difficulties the Dollar
interests were required to transfer their stock representing over
90 percent of the voting shares outstanding to the United States
Maritime Commission as a condition to the grant of subsidy under
the Merchant Marine Act 1936 and its name was changed to American
President Lines Ltd Some years later the Dollars sued to recover
their stock Under a compromise settlement in or about 1952 the
stock was offered at public sale the proceeds to be split between the
Government and the Dollar interests Ralph K Davies who was then
a director of APL formed a group which was incorporated under the
name of APL Associates Inc hereinafter Associates to bid for
the stock in conjunction with Signal Oil and Gas Company The bid
was successful Associates and Signal acquired over 90 percent of
the voting stock of APL and Davies who had been an APL director
since 1948 was made Chairman of the Board of APL

The Murchison interests of Texas had bid unsuccessfully for the
APL stock In 1954 they offered for sale their controlling interest
in AML a Delaware corporation incorporated in 1930 chose prede
cessors had been in the steamship business since 1850 and operated a
trans Pacific service begun in 1917 Davies negotiated the purchase of
the Murchisons AML stock about two thirds of its outstanding
shares by APL and APL has since continued to purchase additional
shares as they became available APL now owns 929 percent of the out
standing stock of AML Its purchases required MARAD approval as
substantial asset acquisitions by a subsidized carrier and such approval
was obtained as required

In 1956 Associates transferred its APL stock to Natomas Company
in return for stock of Natomas a corporation which had not thereto
fore been connected with the shipping business Associates was there
upon liquidated it distributed its Natomas stock to its stockholders
and was dissolved As a result of this transaction and subsequent
acquisitions of APL stock by Natomas and Signal the outstanding

Mr Davies wee President of American Independent 011 Company from 1947 to 1962
Previously he had been Deputy Petroleum Administrator under Secretary of the Interior
Ickes from 1942 to 1946 and before that Senior Vice President of Standard 011 Company
of California
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voting stock of APL made up of 2100000 shares of Class B
capital stock 252000 shares of Class A capital stock and 34343 shares
of 5percent noncumulative preferred stock par value 100 per share
is now owned beneficially as follows

Shares Percent

Natomas I 219 288 51 096

Signal Oil Gas Co 1 151 277 48 246

Others 15 678 658

2 386 243 100 000

Upon consununation of the Natomas Associates transaction Davies
who immediately prior thereto owned about 33 percent of the out
standing Associates stock and 5 percent of the outstanding Natomas
stock became the largest stockholder of Natomas with about 25
percent of its outstanding shares and he was then elected Chairman
of its Board of Directors a post which he still holds He now owns
about 28 percent of the outstanding stock of Natomas

During the same year of 1956 Natomas purchased large blocks of
PFEL stock owned by Chicago Corporation and Foremost Dairies
PFEL a Delaware corporation organized in 1946 had conducted
various trans Pacific services as well as other services which had been
abandoned in 1952 the company was doing well and Natomas consid
ered it an attractive investment The two 1956 purchases aggregated
about 29 percent of PFELsoutstanding shares Subsequent purchases
have brought the Natomas holdings up to 391 percent In addition
Davies now owns 41 percent and AML owns 15 percent of PFELs
stock giving an aggregate affiliated ownership of 447 percent Own
ership of the remaining 553 percent of PFELsstock is distributed
widely among some 1700 stockholders as far as Natomas knows the
only large stockholder among these is the APLAMLCMINatomas
Retirement Trust which owns 32571 shares or about 35 percent of
the total outstanding

Prior to its acquisition of APL stock which brought with it a
majority interest in AML and PFEL stock the principal business
of Natomas had been gold mining by the dredging process in which

Natomas owns 50 percent of the Claes B 56 percent of the Class A and 45 percent of
the 5 percent Preferred Signal owns 50 percent of the Class B 35 percent of the Class A
and 33 percent of the Preferred stock Together they own all the Class 8 91 percent of the
Class A and 78 percent of the Preferred stock The Class A shares are entitled to any com
mon dividends declared and to remaining assets on dissolution at five times the rate per
share paid on the Class 8 stock Each share of each of the three classes of stock Is entitled
to one vote in terms of voting control therefore they may be lumped together
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it had engaged since about 1850 The 1956 acquisition of APL and
PEEL stock put into effect a policy adopted by Natomas in 1955
to continue in business through the acquisition of other businesses
rather than to liquidate as its available mining ground became ex
hausted Other Natomas enterprises include ownership and operation
of a 22story office building in San Francisco land holdings in Cali
fornia and Colorado oil refining and marketing abroad and
geothermal development in the Western United States

The present affiliated interests in the stock of respondents may
be shown graphically as follows

Signal Oil Gas 01

11 FMC
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Natomas Co

51

Ralph K Davies
President Chairman APL

President Chairman Natomas
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39
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135
PEEL I

1

APLAMLCMINatomas
Retirement Trust

Signal Oil Gas Co has entered into a Stock Voting Agreement
with Bank of America under which the Bank is appointed Signals
proxy to vote its APL stock in the Banks sole discretion and judg
ment subject to certain limitations Neither the Bank nor Signal may
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vote the stock for the election of directors or officers of APL The pur
pose of the agreement which is revocable on 7 days notice is stated to
be to assure MARAD that Signal will not be able to exercise nor at
tempt to exercise any control or controlling influence over the man
agement or the management policies of APL Such assurance to
MARAD is apparently required by reason of Signals interests in an
airline and in foreign flag tankers Although Davies testified that he
doesnt forget Signals large interest in APL consults Signal before
selecting directors and keeps it informed as to important developments
and tries to make Signals lack of representation on the board mean
ingless as a practical matter he also testified that Signal has con
tinued to rely on his recommendations Signal has indicated to Davies
that it favors the merger now proposed

It is apparent from the foregoing that Natomas has the power to
direct or cause the direction of the management and policies of APL
and PFEL and through APL of AML See Willheisn v Murchison
231 F Supp 142 145SDNY1964

Under section 253 of the Delaware Corporation Law APL as a
corporation owning 93 percent of the shares of stock of AML may
merge AML into itself by filing a certificate of ownership and merger
setting forth among other things the securities cash or other con
sideration to be paid upon surrender of shares of the subsidiary Un
der this short merger procedure applicable where a corporation
owns at least 90 percent of a subsidiarysstock the right of the parent
is unilateral in nature and in no sense dependent upon any action of
the board of directors of the subsidiary and while minority stock
holders of the subsidiary may challenge the adequacy of the value put
on their shares through an appraisal proceeding they cannot sue to
set aside the merger Stauffer v Standard Brands Inc 178 A 2d 311
312316 Thus Agreement No 9551 is not essential to the merger of
AML into APL since the merger can be accomplished unilaterally
without agreement or understanding between the two carriers

The Steamship Services of Respondents

I APL Services

APL operates four services all of which are subsidized under the
Merchant Marine Act 1936411 the services touch at California ports
and Far East ports however only one of these services the trans
Pacific Freighter Service is devoted exclusively to carrying cargo
between California and the Far East in the relatively high volume
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Trade Route 29 service It is only upon this route that substantial
porttoport competition exists among respondents

The four APL services are as follows

1 TransPacific Freighter Service California to Japan Korea
Taiwan Okinawa Hong Kong the Philippines Vietnam and Thai
land and return to California

This service is maintained with five modern Mariners built 1961
1966 and one C3 built 1943 APLs operatingdifferential subsidy
ODS contract calls for 32 minimum and 37 maximum trans

Pacific sailings annually APL has applied for construction differen
tial subsidy CDS funds to build four new LASH lighter
aboardship vessels for use on this service The application has not
yet been granted The LASH vessels are a new and untried type of
vessel which would carry either lighters loaded and off loaded by
shipboard equipment or containers in any desired proportion

2 The RoundtheWorld RW Service Westbound from North

Atlantic United States ports through the Panama Canal calling at
California ports usually Los Angeles and San Francisco Honolulu
occasionally Japan Okinawa Taiwan Hong Kong South East
Asia Singapore West Coast of India to the Mediterranean via Suez
Canal Italy and every other voyage Spain and on to the North
Atlantic Coast of the United States

The RW service is maintained with eight 20knot Mariner vessels
built 19521954 The ODS contract calls for 24 minimum 28 maximum
sailings annually

3 The AtlanticStraits AS service North Atlantic United

States ports through Panama Canal calling at California ports
principally San Francisco Guam the Philippines Vietnam Indo
nesia Malaysia and return via the Philippines Hong Kong Okinawa
and Japan to Los Angeles and back to the Atlantic Coast

The AS service now uses eight 165knot C3 vessels built 1943
1946 but APL has five 23knot C1Seamasters under construction
for the service The ODS contract calls for 24 minimum and 28 maxi

mum sailings per annum

r Pursuant to section 211 of the Merchant Marine Act 1936 the Maritime Administra
tion has determined ocean routes Trade Routes and services which are essential to the
foreign commerce of the United States Trade Route 29US PacificFar Eastls defined
as Between US Pacific ports Alaska Washington Oregon California United States
Islands lying between continental Pacific Coast United States and the Far East and ports
in the Far East continent of Asia from the Union of Soviet Socialist Republics to Thai
land inclusive Japan Formosa Philippines and other Pacific Islands lying between
continental Pacific Coast United States and the continent of Asia as heretofore described
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4 Trans Pacific Passenger Service California to Honolulu Yoko
hama Hong Kong Manila and return via same ports

This service is maintained with three P2 combination passenger and
freight vessels built 19441947 The service carries relatively small
amounts of cargo The ODS contract requires 20 minimum and 27
maximum sailings per annum
II AML Services

AML operates under subsidy between Pacific Coast Northwest ports
and Far East ports with an extended service to Indonesia Malaysia
and Bay of Bengal ports only the latter service touches at California
ports and that only inbound with certain restrictions in the ODS
contract as to commodities permitted to be carried to California par
titularly from Japan

The two services are described generally as follows
1 The socalled Short Run service Pacific Northwest Washing

ton Oregon British Columbia to Japan Korea Okinawa Taiwan
the Philippines Hong Kong and return via Japan to the Pacific
Northwest

This service uses five 20knot Marinertype vessels
2 The Bay of Bengal service Pacific Northwest to Japan Yoko

hama SingaporeMalaysia West Coast of India Bay of Bengal back
to Singapore touching at Japan to the Pacific Northwest via
California

This service uses four 165knot C3type vessels Three 2021 knot
vessels are under construction

AMLsODS contract calls for minimum 36 and maximum 48 annual

sailings of which 12 are allotted to the Bay of Bengal service and the
remaining2436 are in the ShortRun service
III PFEL Services

PFEL operates a subsidized trans Pacific service between Cali
fornia and the Far East and an unsubsidized service to Guam de
scribed generally as follows

1 The Trans Pacific Service Between California and Japan the
Philippines Hong Kong Korea Taiwan Thailand Vietnam and
Okinawa

This service is maintained with nine 20knot C4 Mariners built
19521962 and a 17knot Victory built in 1945 The subsidy contract
calls for 5363 sailings annually PFEL has been allocated subsidy
funds for the construction of three 221 knot LASH vessels with an
option to construct three additional vessels The company estimates
that six such vessels could take the place of the nine Mariners and
one Victory now in the subsidized service Under present arrange
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ments however the first new vessel could not be delivered before the
fall of 1969

2 The Guam Service Between the Pacific Coast and Guam Wake
and Pwajalein via Hawaii

This unsubsidized service uses five C2 vessels built 19421945

Summary Comparison of Respondents Services

APL provides service in several essential trade routes as does AML
to a Lesser degree Some of these trade routes are common to both car
riers but APLs calls at Pacific Coast ports are Limited to California
ports while AMLsservices originate and terminate at Pacific North
west ports with only occasional calls inbound in its Bay of Bengal
service at a California port Except for these California calls AML
is competitive with the CaliforniaFar East services of APL and
PFEL only to the extent that under existing inland and ocean rate
structures inland shippers and consignees in certain parts of the coun
try may use either California or Pacific Northwest ports and it may
be noted that Gulf or Atlantic Coast ports or both provide additional
competitive services for many of these inland shippers and consignees
Where APL and AML both operate in a trade other than TR 29 there
are additional differences in their services which further reduce such

competition as exists between them This appears from the above de
scriptions of APLs Roundthe World and AtlanticStraits services
compared with AMLs Bay of Bengal service Thus AMLs service
is primarily an extension of APLs service AMLs direct portto
port competition with either APL or PFEL is minimal

PFEL service in foreign commerce is limited to TR 29 with all
voyages originating and terminating at California ports and no calls
at Pacific Northwest ports It competes directly with APLs TR 29
services and indirectly with AMLs to the same extent as does APL

The only trade within which the proposed merger would have a di
rect and immediate effect upon competition among respondents is the
portion of TR 29 between California and the Far East Details con
cerning such competition in TR 29 and the California portion thereof
are set forth in appendices D E and G they will be considered sub
sequently in connection with discussion of the effect of the merger
upon protestants and competition generally

APLs passenger service does not show a profit after subsidy over and above allocated
overhead although It contributes to overall profit through absorption of administrative
overhead The AtlanticStraits service after subsidy overhead and depreciation makes a
net contribution to profit before taxes but is closer to the break even polot than the Round
theworld service The Trans Pacific Freighter Service Is the most profitable on a per diem
vessel earnings basis and overall It makes more than any of the other three services
although there are fewer ships in the service
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Management and Operating Relations Among Respondents

Natomas through Davies personally regularly participates in major
affairs of APL AMLsmanagement is to a large degree autonomous
without outside control in operational matters APL and Natomas
each has a representative on AMLs Board of Directors Davies
and Natomas have likewise refrained from taking any part in the
operations and operational policies of PFEL Following the death of
PFELs president in 1959 Davies arranged to have its affairs sur
veyed by an outside consultant and in effect by his longtime associate
Mr Ickes who eventually was made president of PFEL and continued
as such until he was made president of APL in 1966 Notwithstanding
the obvious fact of Mr Davies control over these top level moves the
record does not suggest that Davies and Natomas had ever exercised
their power of control to lessen competition among APL AML and
PFEL on the contrary the operating managements have been left to
compete with each other vigorously within the limits of their respective
services In the case of APL and PFEL the area of such service
competition covers the entire scope of PFELstrans Pacific operations
Pursuant to filed agreements approved by the Commission however
the three lines have investigated the possibility of joint efforts to
eliminate wasteful competition and have undertaken certain co
operative activities as set forth infra

Financial Facts the Effect of Merger upon Subsidy Recapture

Appendix B sets forth income statements of APL AML and PFEL
consolidated income statement of APL and AML and a combined
income statement of the three lines for the year 1965 Income state
ments of protestants States and Matson are also shown in comparable
detail for the same year

Appendix C contains balance sheets as of December 31 1965 corre
sponding to the respective income statements in Appendix B

Under applicable law and their ODS contracts subsidized opera
tors are required to deposit in statutory reserve funds certain amounts
which include depreciation on subsidized vessels proceeds of sale or
other disposition of such vessels and earnings in excess of 10 percent
per annum of capital necessarily employed in contract operations
Earnings deposited or required to be deposited in the statutory reserve
funds are not subject to Federal income taxes unless withdrawn for
general purposes or unless contract operations are terminated The
balance sheets and income statements of APL AML and PFEL and
likewise of States and of Matson whose consolidated subsidiary is a
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subsidized operator do not reflect any provision for Federal income
taxes to which reserve fiords could thus become subject Of the amounts
on deposit or required to be deposited as of December 31 1965 the
portion which could under such circumstances become subject to
Federal income taxes was approximately 14 million in the case of
APL and AML consolidated3925000 in the case of AML alone
and9166276in the case of PFEL

Of net income for 1965 the amount depositable in statutory funds
was4129000 for APL and AML consolidated1487050 for AML
alone and2452875 for PFEL

Operating differential subsidy is subject to recapture by MARAD
to the extent of onehalf of the amount by which earnings from con
tract operations during each 10year accounting period under the
agreement exceeds 10 percent per annum of capital necessarily em
ployed in such operations as defined by MARAD APL and AML
have not incurred recapture in their current 10year accounting peri
ods which began January 1 1958 for APL and January 1 1961 for
AMLPFEL has accrued3465000 for the first 3 years of its current
10year accounting period which began January 1 1963

Upon a simple combination of figures as of December 31 1965 or
as projected to December 31 1966 a merger of the three companies
would wash out any accrued recapture since the aggregate amount by
which APL and AML earnings fell short of recapture would exceed
the amount of PFEL earnings subject to recapture The overall effect
which merger ultimately might have either to decrease or increase re
capture from the three lines would depend upon speculative factors
such as the amount by which overall net earnings might increase by
reason of the merger versus the relative earnings of the individual
companies to the end of their respective accounting periods if they
were not merged Most important however would be the treatment
of the three separate ODS contracts upon merger and presumably
MARAD would stipulate such terms as it deemed appropriate to pro
tect the public interest against any forseeable adverse effect upon re
capture Protestants contentions of probable detriment to the public
interest in connection with the ODS contracts of respondents are with
out substantial merit

Benefits of the Merger

As might have been expected in view of the inter corporate relation
described above Natomas and particularly Mr Davies have from
time to time considered merging the three companies The possibility
of savings through combined operations was obvious but through
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Commission approval of Agreement No 8485 it was possible to effec
tuate some of these without the intramural upheaval which a merger
involves It became apparent however that this approach had its
limitations as long as there were diverse stock interests outstanding
as well as separate managements each disinclined to subordinate itself
to the others A factor in the timing of the decision to merge was the
departure in the spring of 1966 of APLspresident following which
Mr Iekes who had been president of PFEL since 1962 was made
president of APL

Respondents list as gains to be expected from the merger
strengthened management administrative economies more regular
service and reduced turnaround time with better vessel utilization
through coordination of sailings increased financial strength and
flexibility greater ability to meet and take advantage of imminent
changes in ocean transport methods growing out of containerization
and increased ability to meet the impact of stronger Japanese competi
tion resulting from recent combinations and mergers of Japaneseflag
lines It is found that to a greater or lesser degree such benefits will
result they will be discussed briefly seriatim

1 ManagementIn the opinion of an experienced management
consultant who had surveyed the management structure of the three
lines a real benefit of the merger would be an improvement in the
managerial capacity of the three companies He was not specific
but it was not in the best interests of the companies to be specific under
the circumstances The record indicates that the three companies have
been and are now well managed although as noted APLs president
was recently replaced by the former president of PFEL whose place
was taken by PFELsfinancial vice president The overall top manage
ment of all three companies is controlled by or is subject to control by
Mr Davies through Natomas There is no evidence of any management
problem which might be magnified by merger A complete unification
of the companies would permit optimum utilization of the best man
agerial talent of all three companies and thereby strengthen
management

2 Ad ainistrative economiesEstimated administrative savings of
about1700000 per year are not seriously challenged by protestants
and are accepted by the Examiner The amount it may be noted is
more than 10 percent of the combined earnings before Federal income
tax of the three respondents in 1965 and more than 14 per cent of their
combined aftertax earnings These savings would result from such
things as centralized electronic data processing making common use of
more sophisticated equipment streamlining of accounting proce
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dures joint purchasing bringing about reduced aggregate inventories
of supplies and some cost saving through volume purchasing joint
engineering and research staff joint use of house counsel and con
sequent reduction of internal and outside legal expenses and consolida
tion of branch office facilities Substantial portions of the savings
would come through payroll reduction It was stipulated that the
1700000 does not include savings that might be achieved through
combining the operations and freight traffic departments as to which
no evidence was submitted

Of the estimated1700000 annual savings it was estimated that
about 750000 could be realized without merger through maximum
theoretical use of the coordinating committee procedures

3 Sailing coordination elimination of duplicated calls at minor
portsThis would affect only the trans Pacific services of APL and
PEEL except for the possibility of some improved flexibility in ad
justing schedules of inbound AtlanticStraits vessels In the trans
Pacific services the sailing schedules of the six APL vessels and 10
PFEL vessels would be coordinated to provide sailings at regular
intervals and to avoid as far as possible having two APLPFEL ves
sels on the same berth at the same time Ninety sailings per year would
be within the combined minimummaximum ranges of the APL and
PFEL subsidy contracts and with 16 vessels would make it possible
to have a vessel on the San Francisco and Los Angeles loading berths
every day of the year APL considers that this would be attractive to
some shippers because they would be able to move their cargo directly
to shipside at any time although most cargo is booked for a particular
sailing date before the ship comes to port Alternating some of the
minor ports among vessels of the combined fleet would according to
company estimates eliminate as many as two ports per voyage with a
consequent saving in turnaround time while still giving adequate serv
ice to such ports

With the flexibility provided by a larger fleet schedules could be
more readily and effectively adjusted to compensate for delays caused
by wind and weather port congestion labor difficulties breakdowns
and the like While the advantages of sailing coordination could
theoretically be brought about through approved agreements they
could not be fully realized in practice since that would often require
that the earning power of a particular ship be sacrificed for the overall
benefit of the entire enterprise This would present practical difficulties
in the absence of an integrated enterprise

As Matson says there can be no doubt that the merged company
would gain considerable flexibility and would become in many ways a
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more formidable competitor as a result of the integration of the fleets
Such results are pro competitive and therefore in the public interest
unless they may drive less efficient competitors out of business
Protestants claim of resulting detriment to themselves will be discussed
hereinafter

4 Financial strength and flexibilityThe balance sheets in Appen
dix C show that each of the three respondents is in good financial con
dition and they do not assert to the contrary although as mentioned
in the discussion of financial data above it should be noted that the
statutory reserves of respondents would become to a considerable ex
tent subject to Federal income tax if used for purposes other than
new vessel construction

Respondents point out that a large portion of their current assets
particularly in the case of APL is represented by operating differ
ential subsidy receivables and that where payment thereof is held up
as has occurred APL has had to borrow from banks If all funds were
in a common trill such exigencies affecting only a part of the enter
prise could more readily be met without outside financing Without
subsidy receivables the combined balance sheets as of December 31
1965 show a slightly better current ratio than APL alone

Variations in annual earnings of the three companies have not been
uniform in degree or direction so that the merger would tend to sta
bilize earnings

With net current assets of over 21 million and shareholders equity
in excess of 113 million the combined company would undoubtedly
have greater financial strength and flexibility than the three companies
separately In this connection it should be noted that the abnormal
demands of Vietnam which we may hope will not continue indefinitely
contribute to the present prosperity of respondents and that respond
ents are no exception to the general rule that shipping companies
historically have not been attractive to investors That the three re
spondents separately are not in evident financial straits at the moment
is not reason to discount the benefit of improved financial strength
which the merger would produce

5 Enhanced ability to meet expected changes in ocean transport
methodsThe record demonstrates that containerization in one form

or another is already at hand in the Pacific CoastFar East trade but
opinions differ as to the timing and probable extent of its development
and how to meet or take advantage of the trend It will in any case re
quire expenditures for equipment and facilities which a strengthened
financial position would facilitate It appears that there may be some
advantage to a larger operator in acquiring through lease or otherwise
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the necessary priority on use of shoreside facilities which is essential if
full advantage of containerization is to be realized Matson which is
planning a containership operation apparently finds it desirable to
nter into a joint venture arrangement with Japanese lines for this
reason

As a general proposition the larger the fleet the greater the flexi
bility and therefore the greater opportunity to develop specialized
vessels such as full containerships or LASH vessels in the fleet

6 The Japanese mergersIn 1964 eleven major Japanese shipping
lines were merged into six companies each of which operates in TR 29
they are the six Japanese flag lines shown in Appendix D As appears
from Appendix I each of these lines is Larger in tonnage and five of
them are much larger in number of vessels than APL AML and PFEL
together Only parts of their respective fleets are employed on TR 29
however a substantial part of respondents combined fleet will also
operate in other trades in addition to TR 29 The 1964 mergers were
brought about by the Japanese government which arranged for a
moratorium on mortgage indebtedness and the reduction of manda
tory interest payments as part of the plan of amalgamation

Japanese shipping lines had been in financial difficulties having
overextended themselves in the postwar construction race to the extent
that they were unable to discharge indebtedness incurred at high
interest rates In 1963 Japan enacted a law for the reconstuction and
reorganization of shipping enterprises which provide for the amal
gamation of the lines into prescribed groups a moratorium on mort
gage indebtedness and reduction of mandatory interest payments By
the end of 1965 the financial condition of all the lines had improved
very substantially and most of them were well on the way of dis
charging overdue indebtedness and accrued depreciation NYK had
resumed dividend payments after a 13 year suspension

Also the Japanese Minister of Transportation caused the five corn
panics operating between the Atlantic Coast and Japan to enter into
an arrangement to adjust the number of sailings and take various
measures for rationalization of the services through the New York
Liner Administration Company established in 1964

The Japanese lines have been materially strengthened as well as
increased in size as a result of the mergers cooperative sailing arrange
ment and financial relief brought about by Japanese government
action The record does not indicate that any respondent or other
Americanflag carrier has been affected as a result except perhaps as
it may have failed to gain any advantage from what appears to have
been the imminent financial collapse of Japanese competition and that
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under antitrust principles could not be considered injury The Jap
anese mergers were shown to be pro competitive rather than anti
competitive in effect and give promise of putting added pressures on
respondents and other carriers to improve their economic performance
See Turner Conglomerate Mergers and Section 7 of the Clayton Act
78 Harv L Rev 1313 1328

Competition on TI 29

Appendix D shows the sailings of all lines during 1964 on TR 29
between the Pacific Coast and the Far East and between California
and the Far East In the latter service there were in addition to the
159 outbound and 133 inbound sailings of respondents 692 outbound
and 652 inbound sailings among 26 lines including some with very few
sailings and some with sailings in only one direction

Appendix E shows comparative volume in tons and percentages of
cargo carried on TR 29 between the Pacific Coast and the Far East
during 1964 by respondents States all other USflag lines and for
eign flag lines as well as by nonliners Appendix G shows comparative
volume in percentages on the CaliforniaFar East portion of TR 29
during 1964 it shows percentages of liner as well as nonliner liner
totals separately as to commercial and commercial plus military
cargo In order to show comparatively a greater number of pertinent
percentages without unduly complicating the table tonnage figures
have been omitted in Appendix G Overall tonnage figures for the
CaliforniaFar East portion of TR 29 in 1964 are shown in Appendix
F broken down as to commercial bulk commercial general and defense
cargo liner and nonliner

Opposition to the Merger

There was no shipper or port testimony or argument for or against
the merger States a major competitor on TR 29 alleges that it would
be adversely affected Matson which is not now a competitor but ex
pects to be one also opposes the merger and alleges that it would have
an adverse impact upon its planned TR 29 operation as well as its
existing Pacific Coast Hawaii service There isno other opposition
to the approval of Agreement No 9551 other than the objections on
jurisdictional grounds discussed above

The Business of Protestant States and the Impact of the
Merger upon it

States is a subsidized operator in the Pacific CoastFar East trade
TR 29 Its corporate history is complicated involving mergers and
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acquisitions among predecessors one of which engaged in trans Pacific
operations as early as 1919 In 1954 it acquired the stock of Pacific
Transport a subsidized steamship line which was merged with States
in 1957 with Federal Maritime Board approval In 1955 States oper
ated five Victory ships and two C2 vessels Pacific Transport had
fiveC3sand a Victory States now owns five C3stwo Mariners and
six California class vessels which are considerably improved versions
of the Mariner class ships It has on order five 23knot Colorado class
vessels which are of a new design larger than the Mariners These
will replace the C3s and give States a modern fleet of thirteen 20
and 23knot vessels Since 1958 it has operated four services all
subsidized

A service2C3sPacific NorthwestJapanKorea OkinawaFor
mosa

131 service3C3sPacific Northwest and CaliforniaJapanKo
reaOkinawaFormosa

B2 service3 Mariners Pacific Northwest and Californiasouth
ern area of TR 29 Hong Kong Manila Saigon Bangkok

C service5 Mariners California classCalifornia and Hawaii
Japan Okinawa ManilaHong Kong

Between California and the Far East States thus competes directly
with APL and PEEL between the Pacific Northwest and the Far
East it competes directly with AML States has incorporated special
features in its vessels calculated to make them serviceable for a vessel

life of 25 years regardless of the rate of growth of containerization
Besides providing for increasing numbers of containers including
reefers States has developed advanced methods of handling cargo in
conventional stow It is improving handling through such devices as
unitization eg combining eight or more separate packages into one
large unit for handling by mechanical means palletization and the
use of slings and other aids to rapid handling which stay with the cargo
from loading until discharge It believes that containerization is the
coming thing but will not develop as fast in the Far East as in other
trades and that it will not be desirable in the foreseeable future at
least for all cargo or in all ports in TR 29 It is somewhat skeptical
of the proposed LASH vessels

States is in good financial condition Appendices B and 0 contain
1965 income statement and balance sheet as of December 31 1965

c At the request of States attorneys the Board by letter confirmed States understanding
that on the same date August 23 1957 the Federal Maritime Board granted its prior or
simultaneous approval if necessary under section 15 of the Shipping Act 1916 as
amended in connection with the merger of Pacific Transport Lines Inc and the new States
Steamship Company
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It is a familyowned corporation its president Mr J R Dant owns
a beneficial interest of 84 percent and together with his family of more
than 98 percent

States carries more cargo than any one of respondents or apparent
ly any other carrier US or foreign flag on TR 29 but Less than
either APL or PFEL in the CaliforniaFar East portion of the trade
Appendices E and G It serves all areas of TR 29 between the Pacific
Coast and the Far East as do respondents in combination although
none of them does so separately

The record shows States to be a wellrun progressive financially
healthy ocean carrier Owned and operated by United States citizens
under the United States flag with the bestequipped and most suitable
types of modern vessels constructed in the United States it exemplifies
the American merchant marine that the Merchant Marine Act 1936
was designed to foster and encourage The Examiner adopts the pro
posed finding of States that it has an important competitive position
as aUSflag carrier on TR 29 and that its effectiveness as such a
carrier should not be weakened or jeopardized

States claim of probable injury is concerned principally with the
expected coordination of sailings of APL and PFEL in the Califor
niaFar East trade and consequent advantages to the merged company
It also alleges probable injury from predatory pricing in connection
with MSTS cargo

The predatory pricing prediction arose out of testimony adduced
by respondents with the evident purpose of suggesting that the merger
might save the government money in connection with a system of
competitive bidding which it has inaugurated for MSTS cargo This
procurement program as originally proposed is described in In the
Matter of the Carriage of Military Cargo Docket No 6642
10 FMC 69 It appears that sealed bids are solicited for the

quotation of rates guaranteed for one year The low bidder gets first
refusal on each booking if he does not offer suitable space and delivery
schedule the cargo is booked with the next highest bidder Respond
ents counsel undertook to show that the merged companysbids would
tend to be lower rather than higher after the merger The witness an
officer with traffic experience said that in bidding for the merged
company he would take into account the circumstances prevailing at
any given time as would with any one of the separate companies
but that with the larger fleet his responsibility would be towards
being lower rather than higher with the larger number of ships
because of the greater impo lance of a guarantee of available base
cargo he would be inclined towards being a little tighter with my

See Title IDeclaration of Polley40D9C 1 1101
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bidding to do everything I could to assure myself to a reasonable
degree without giving away too much money without leaving too
much on the table and to have as first thought the maximum amount
of MSTS cargo The latter procedure of course describes pretty well
the normal action of any bidder who really wants an award and the
testimony fell somewhat short of showing that the merger would
probably bring about lower rates on MSTS cargo Protestant States
however seized upon it as proof of a planned practice of predatory
pricing which would be disastrous to States and contrary to the
public interest as well as one of the rankest forms of antitrust law
violations Predatory pricing may be defined as selling at a lower
price than customary profit maximizing considerations would dictate
for the purpose of driving equally or more efficient competitors out of
all or the greater part of the market e The practice is indeed a plain
violation of the Sherman Act and would not be immunized by Com
mission approval of the merger since it would not be any part of that
transaction But there is nothing in the record to indicate that preda
tory pricing is a reasonable probability much less a planned practice
as a result of the proposed merger The concept of predatory pricing
is inconsistent with the sealed bid system described in Docket No
66 supra under which it would seem likely that no one would be
hurt by attempted predatory pricing as much as the predator himself
Furthermore as thereinafter mentioned it appears that the govern
ment will continue to determine conditions of competition with respect
to government cargoes beyond any power of the merged respondents
to do so It is concluded upon the record that there is no probability
that States or any other competitors would be adversely affected by
the proposed merger with respect to MSTS or other government cargo

With respect to coordination of sailings of the PFEL and APL
trans Pacific fleets the president of States confirmed respondents
testimony to the effect that it would permit the merged company to
cover major and minor ports more frequently while calling at fewer
ports on each sailing For example States might call five minor ports
on a sailing while the merged company with two sailings could cover
three of those ports on one sailing and the other two on one sailing
resulting in faster turnaround With a larger fleet it would have
greater flexibility and better opportunity for specialized vessel opera
tions Apart from or in connection with these efficiencies of scale
however Mr Dant was concerned over the blanketing 10 of States

Donald F Turner Conglomerate Mergers and Section 7 of the Clayton Act 78 Harvard
Law Rev 1313 1340

10 Blanketing as defined by Mr Dant means that a eompetltor has Killings perhaps the
day before you are sailing and the day after you are sailing In other words be practically
puts a blanket over your sailing date
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sailings by the merged company With a sailing every 4 days any
States sailingfrom Californiacould not be more than 2 days away
from a competitive sailing Mr Dant conceded that under present
conditions there are often entire weeks when there is more than one
competitive sailing every day however he considers that sort of thing
just competition 11 As to whether it would make any difference
whether States were blanketed by an APL ship on one side and a
PFEL ship on the other or by ships of the merged line he reasoned
that in the mind of the shipper they are now separate entities and
we have been able to compete with them but when they are one
company I am not so sure that we will be as successful Mr Dants
concern is consistent with Mr Ickes testimony that for a single com
pany to have a ship on berth at all times is attractive to shippers and
a help to the companysfreight solicitorsthat is to say a selling point
However the net effect of Mr Dants testimony is simply that the
merged company will present tougher competition not that it will
present any clear danger to States ability to compete Mr Dants
attitude is perhaps summed up best in this statement of his
I would like to convey this thought that I think the consolidation of the com
panies will affect States Steamship Company and take more cargo away from
it than the companies are now taking away as a single entity Now just
how they are going to do this is for them to design I dont intend to let
up as far as we are concerned in trying to develop cargo for States ships
whether the companies are combined or not

States concern comes down to the straightforward proposition that
the merger will present it with stronger service competition in the
CaliforniaFar East trade as a result of which it might lose more
cargo to respondents than it is now losing However States ac
complishments of the past decade its modern fleet and equipment
and its plans for the future suggest that it is not likely to lose much
if any of its cargo expectancy to respondents merged or not Its

a During the 1Smonth period January 1 1965 to June 30 1966 out of 31 States sailings
from Yokohama to San Francisco over 60 percent were on the same day the day before
or tbe day after a PFEL or APL sailing Out of 55 States mailings westbound to Japan from
San Francisco tbe same was true as to 64 percent

12 Re also testified that the combined company might not be as aggressive in seeking
cargo if the competition between them were eliminated and that it might lose some cargo
because some shippers allocate their cargo among American lines so respondents might
get one instead of two shares of such cargo Also States in Its brief disparages the
benefits of regularly spaced millings on a 4day headway pointing out that respondents
vessels are now sailing full westbound and arguing that free space eastbound Is normal
and not due to lack of coordinated eailings that most cargo is booked in advance before
the sbip arrives eo it doesnt matter that the merged company might have a ship on berth
at all times at San Francisco and Los Angeles and that respondents coordination plan is
rudimentary at beat and will be of short duration anyhow because things will be changed
when the new LASH abips are delivered While these arguments and speculations run
counter to States conjectures about Its loss of cargo they do not detract from tbe
proposition that improved operating efficiencies would result from Beet coordination
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opposition to the merger is understandable Of course it would prefer
not to have to meet the stronger service competition which the merger
may bring about but opposition on that ground however natural
among businessmen is not in the public interest The record does not
demonstrate any probability that the proposed merger would stifle
or substantially attenuate the competition of States

The Business of Protestant Matson and the Impact of the
Merger upon it

Matson has served Hawaii since 1882 and is the predominant car
rier in the domestic trade between Hawaii and the Pacific Coast In

1964 it carried 98 percent westbound and 99 percent eastbound of
all cargo carried between California and Hawaii in dry cargo self
propelled vessels Of all cargo of every description between Hawaii
and the Pacific Coast including petroleum products carried in tankers
and all other proprietary cargo Matson carried about 48 percent west
bound and 84 percent eastbound tankers carried 436 percent west
bound and 149 percent eastbound the balances not carried by Matson
were 85 percent westbound and 08 percent eastbound It operates 14
cargo vessels all 16 to 162 Imot vessels built 19441946 seven of them
were converted 19601965 into specialized container ships combina
tion containerbulk cargo ships or automobile carriers Matson pio
neered in the development of containerization after some years re
search it started a container service in August 1958 and now owns or
leases5500 containers It took about 7 years to get full shipper accept
ance of the container principle Although containers are used in other
services including Pacific CoastJapan Matson feels that there is still
no container service comparable to its own Matson has been able to
maintain rates at or below 1961 levels

Matson emphasizes that it receives no subsidy construction or
operating in its domestic Pacific CoastHawaii service However such
subsidies which are designed to compensate USflag operators for
the additional cost of constructing and maintaining vessels in US
yards and of manning them with US citizens are not available to
operators in the domestic trades for the logical reason that such opera
tors are protected by our cabotage laws against the competition of low
cost foreignflag operators In addition to its domestic Hawaiian serv
ice Matson operates through a wholly owned subsidiary a service
from the Pacific Coast to New Zealand and Australia That operation
is subsidized In 1965 the subsidiary received more operating differ
ential subsidy than PFEL and nearly as much as AML though only
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a sixth of the amount received by the three respondents combined
Appendix B

Matson is a 939 percent owned subsidiary of Alexander Baldwin
Inc a conglomerate corporation with total assets at December 31
1965 of 192420000 and stockholders equity of 116394000 Gross
revenues of the parent in 1965 including 122155000 from trans
portation and terminal services were 193370000 Besides ocean
transportation its interests include majority interests in three Ha
waiian sugar plantations and a pineapple grower and canner and
divisions and subsidiaries engaged in land development insurance
trucking and terminal services and merchandising in wholesale and
retail fields Its portfolio of investment securities excluding stock of
subsidiaries had a market value of 30 million

Matson alleges that at would be injured not only in its Pacific Coast
Hawaii service but also in a new service which it proposes to inaugu
rate in October 1967 on TR 29

The alleged injury to its domestic Hawaiian service is concerned
with an agreement among APL Isthmian Lines Inc and Castle
Cooke Inc a conglomerate corporation whose interests include Ha
waiian operations similar to some of Alexander Baldwins to
establish a new USflag steamship company to be called Hawaiian
Lines Inc to provide a service between the mainland and Hawaii
APL and Isthmian would each have a 40percent stock interest and
Castle Cooke a 20 percent stock interest in the new company which
would compete directly with MatsonsHawaii service The agreement
has been filed for Commission approval and upon Matsons petition
the Commission has since the conclusion of the hearing herein issued
its Order of Investigation and Hearing in Docket No 6725 to de
termine whether the agreement should be approved The merits of the
agreement are not within the scope of this proceeding although con
siderable evidence relating thereto was adduced upon Matsonsclaim
of background relevancy The only effect of the merger allegedly re
lated to MatsonsHawaiian service however is the adverse impact
not otherwise specifiedof the increased financial strength of the
merged company which would take APLsplace as a 40percent stock
holder in the Hawaiian Lines ventures There is no evidence that the
combined available resources of the three stockholders absent the

merger would not be adequate for that venture in fact Castle
Although the subsidiary acquired In 1925 has never paid a dividend to its parent

15 million of the 43 million retained earnings shown in Matsons consolidated balance
sheets at December 31 1965 were retained earnings of the subsidiary Restrictions in loan
agreements and the subsidiaryssubsidy agreement left6650000 of consolidated retained
earnings available for dividends of which1700000 was the unrestricted portion of the
subsidiarysretained earnings

Order of Discontinuance July 14 1967
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Cooke is a stronger company than APL AML and PFFLcombined
with net current assets of 57 million and stockholders equity of 128
million without any of the reservations applicable to the balance sheets
of subsidized steamship operators It is found that the merger is so
remotely related to the Hawaiian Lines venture as not to be a material
factor in whatever effect that venture might have upon Matson

Matsonsprincipal objection relates to its proposed TR 29 container
service For several years Matson has discussed such a service between
the West Coast and Japan as the success of its pioneering container
operations in the Hawaiian service became apparent In September
1965 application was made to MARAD for approval of a nonsub
sidized freight service carrying cargo in containers and in conventional
stowage between the Pacific Coast or Hawaii and the Far East such
approval being required because of what Matsonscontroller realisti
cally referred to as Matsonssubsidized operations MARAD approved
the application in February 1966 Matson plans to start operations in
October 1967 with a service between Los Angeles San Francisco
and Seattle or Portland and a Tokyo Bay port and Kobe in Japan
Using two vessels there would be about 19 voyages annually on a
36 day turn Matson is proceeding to have two of its C3 vessels con
verted to full containerships with the installation of new 52foot
midsections in a Japanese yard It plans also to have two new 24knot
33000ton containerships built in Japan after receipt of these pos
sibly in 1968 the 16knot C3s would be used in a feeder service
between Japan and ports elsewhere in the Far East and the trans
Pacific service performed by the two new foreign built ships Discus
sions with NYK a Japanese line are in progress looking toward the
establishment of adequate container terminal and drayage facilities
in Japan Matson has made careful studies to ascertain the cargo
potential for its containership service applying its experience to data
concerning the trade It considers that the attractions of its container
service should give it a proportionately greater share of available
cargo than simply a sailing basis It expects to be able to fill as many
containers eastbound as westbound Its plans were formally announced
while the hearing herein was in progress it has been proceeding with
its planning as fast as it could and the planning has not been affected
by the present merger proposal

Matson asserts that the merger would be harmful to its proposed
service because of the merged lines ability to schedule the 90 sailings
of its trans Pacific vecals so as to blanket Matsonssailings Matsons
approach to the asserted blanketing hazard was quite different from
States Whereas States was concerned about a regular service on a 4
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clayheadway which would inevitably put a sailing within 2 days of
each of its own sailings Matson bases its prediction of injury upon the
merged lines ability to meet particular competitive situations through
scheduling of its vessels Matsonsexecutive vice president Mr Scott
defined blanketing as putting sailings ahead of or coincidental with
competitive sailings and while he asserted that blanketing would
not necessarily be intentional and that he was not suggesting that it
would be done or wouldnthe made it clear that he was concerned
about the combined respondents ability to clo it

Deliberate blanketing as defined by Matson might very possibly
violate the fighting ship prohibition of section 14 of the Act Mr
Scott was probably right in his contention that the ability to blanket
deliberately while making it appear to be the result of normal sched
uling increases with the number of sailings under the schedulerscon
trol The suspicion that a company might resort to illegal activity
because of the difficulty of detection does not however permit the
conclusion that it would probably do so With the large number of
sailings on TR 29851 outbound and 785 inbound between California
and the Far East in 1964 Appendix Dit cannot be assumed that
respondents would find it worthwhile to compound their normal sched
uling problems to give special attention to Matson Assumption is
no substitute for reasonable probability as a measure of illegality
FTC v Proctor Gamble Co 386 US 568 1967 concurring opinion
of Mr Justice Harlan at 584 citing Brown Shoe Co v United States
370 US 294 323 1962

The record shows that Matsonsproposal to enter the TR 29 market
with a container service has been planned carefully with due regard for
competitive conditions in the trade and without any real anxiety by
reason of the proposed merger IC will apparently be the only service
designed to take full advantage of the containerization technique to do
so it will not attempt to provide an across the board service but will
depend on containerizable cargo in the concentrated United States
Japan portion of the trade route with a feeder service later from
other areas turning its vessels much faster than other operators It
foresees a proportionally greater share of the available containerizable
cargo per sailing because of the special attractions of its operation In
undertaking what may be called a specialty service it will exploit its
containership experience without committing itself to a full line
service such as respondents and States offer By using foreignbuilt

See Turner Conglomerate Mergers and section 7 of the Clayton Act 78 Marv L Rev
1313 1344 and Of Stockton Port District v Pacific Westbound Con 9 FMC 12 30
1966
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hips it will avoid the governmental control to which subsidized opera
tions are subject and so be able to serve only such ports and offer only
such schedules as it deems profitable As Matson says it is a bold and
far sighted venture although it does not exactly fulfill the purposes of
the Merchant Marine Act 1936 as contended It will offer a special
kind of competition whose success will quite clearly depend upon
factors other than the proposed merger Despite Matsons saturnine
generalizations about the potentiality for destructive competition
from further consolidation of respondents subsidized assets the
record does not establish any probability whatever that the proposed
merger will have any injurious much less crippling impact upon the
service Matson plans to inaugurate

The Standards for Decision Discussion and Conclusions

Section 15 of the Act authorizes carriers subject to the Act to enter
into agreements of the kind described therein subject to the approval of
the Commission

When such an agreement is Sled the Commission must approve unless after
notice and hearing it finds that it would be unjustly discriminatory or unfair
operate to the detriment of the foreign commerce of the United States be contrary
to the public interest or be in violation of the Act Agreement No 9481 Hong Hong
Tonnage Ceiling Agreement FMC Docket No 66 10 FMC 134 and see
Aktiebolaget Svenska Amerika L v Federal Maritime Comn 351 F 2d 756 758
DC Cir 1965

States and Matson contend that respondents have the burden of
justifying their proposed merger by showing that it is necessary to
produce important public benefits and is based upon a serious trans
portation need citing Mediterranean Pools Investigation 9 FMC 264
1966 and Investigation of Passenger Steamship Conferences Regard
ing Travel Agents the Travel Agents case Docket No 873 10
FMC 27 This is inconsistent with the plain words of section 15 as well
as such Commission and court decisions as Hong Kong Tonnage Ceiling
Agreement quoted above and Aktiebologet Svenska Amerika which
was the Travel Agents case on appeal from the Commissionsoriginal
report In Mediterranean Pools and Travel Agents the Commission
was talking about the burden of going forward which falls upon re
spondents who propose an agreement that is on its face a per se viola
tion of the antitrust laws in itself contrary to the public interest and
detrimental to the commerce of the United States Where such a prima
facie case for disapproval is presented to the Commission it is for the
respondents to come forward with the necessary facts which are
almost uniformly in the hands of those seeking approval
of the agreement Mediterranean Pools supra at 290 toshow that
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on balance the agreement is not contrary to public policy or detri
mental to commerce What respondents may have to show to establish
this depends of course upon the nature of the prima facie case which
standing alone would require disapproval Mediterranean Pools was
concerned with revenue pools among the members of ratesetting con
ferences comprising all or nearly all the carriers in a trade with ra
tionalization of sailings and penalties for overcarriage such arrange
ments substantially eliminating competition in an entire trade are
about as completely anticompetitive as one can readily imagine The
tieing agreement in the Travel Agents case admittedly designed to
eliminate outside competition was of the same nature In those cases
the Commission found that some serious transportation need or impor
tant public benefits must be shown to overcome the prima facie invasion
of the public interest in competition Those cases must not be read how
ever to mean that such a showing is necessary where it does not appear
that an agreement would otherwise be contrary to the public interest
or detrimental to commerce The latter standards together with the
others mentioned in section 15 are the ultimate and only bases for
disapproval

The Commission is not to measure proposed agreements by the
standards of the antitrust laws and in fact cannot decide definitely
whether a contemplated transaction is forbidden under any of the
ramifications of those laws nevertheless it may not ignore their policy
Isbrandtsen Co v United States 211 F 2d 51 57 DC Cir 1954
McLean Trucking Co v US 321 US 68 79 85 86 1944 Min
neapolis c6 St Laois R Co v US361 US173186 1959 The pub
lic interest within the meaning of section 15 includes the national
policy embodied in the antitrust laws Theproblem is one of accom
modation of section 15 and the antitrust laws Mediterranean Pools
supra at 289 290 and Cf Minneapolis St Louis R supra at 186

The policy of the antitrust laws concerning mergers is set forth in
section 7 of the Clayton Act 15 USC 18 Under the Sherman Act
of 1890 a merger violated the antitrust laws only if it constituted a
substantial restraint of trade The Clayton Act enacted in 1914 sought
to reach agreements and practices substantially lessening competition
in their incipiency when they merely may become substantial re
straints Section 7 was originally directed to acquisitions of the stock
of competing corporations where the effect might be substantially to
lessen competition between the competing corporations In 1950 sec
tion 7 was amended to cover the entire range of corporate amalgama
tions from pure stock acquisitions to pure asset acquisitions includ
ing mergers although they are not specifically mentioned USv Pha
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adelphia Nat Bank 374 US 321 342 1963 Reference to the effect
on competition between the acquiring and acquired firms was deleted
lest it be so construed as to prevent all acquisitions between competi
tors Senate Report 1775 81st Cong 2d Sess p 4

The present section 7 with some exceptions prohibits the acquisi
tion by a corporation in interstate or foreign commerce unless solely
for investment of

The whole or any part of the stock or assets of another corporation en

gaged also in commerce where in any line of commerce in any section of the
country the effect of such acquisition may be substantially to lessen competi
tion or to tend to create a monopoly

Although it has been said that the dominant theme pervading con
gressional consideration of the 1950 amendments was a fear of what
was considered to be a rising tide of economic concentration in the
American economy section 7 is not an anticoncentration statute as
such concentration is to be viewed in the context of a particular indus
try in making a determination under the tests set forth in the statute
whether the merger substantially lessens competition or tends to create
a monopoly Brown Shoe Co v United States 370 US 294 315 321
322 n 36 1962 Monopoly power is the power to control prices or
exclude competition and price and competition are so intimately
entwined that any discussion of theory must treat them as one
United States v du Pont ce Co 351 US 377 391392 1956 Taken
as a whole the legislative history of section 7 illuminates congres
sional concern with the protection of competition not competitors
and its desire to restrain mergers only to the extent that such combina
tions may tend to lessen competition Brown Shoe supra p 320

The courts have developed market analysis principles for determin
ing the probable effect of a merger to lessen competition or tend to
create a monopoly Under the antitrust laws this effect must be meas
ured within a definite area of effective competition or relevant mar
ket as to product or services and also as to geographical boundaries
the section of the country

As to geographical market the question
is not where the parties to the merger do business or even where they com

pete but where within the area of competitive overlap the effect of the merger
or competition will be direct and immediate United States v Phila Nat Bank
supra at 357

Thus if this were an antitrust proceeding as the parties briefs would
sometimes suggest the relevant geographical market would appro
priately be that portion of the United States which utilizes ocean
transportation of freight between California and the Far East that
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being the service upon which the effect of the merger would be direct
and immediate

As to the product or services market
no more definite rule can be declared than that commodities or services

reasonably interchangeable by consumers for the same purpose make up that
part of the trade or commerce monopolization of which may be illegal United
States v du Pont tk Co supra at 395

The outer boundaries of a product market are determined by the reasonable
interchangeability of use or the cross elasticity of demand between the product
itself and substitutes for it However within this broad market welldefined
submarkets may exist which in themselves constitute product markets for anti
trust purposes Broom Shoe supra at 325 citing du Pont supra at 593595

But the boundaries of the relevant market must be drawn with sufficient
breadth to recognize competition where in fact competition exists Brown
Shoe at 328

Under these principles the outer boundary of the relevant service
market would be transportation between the Far East and California
in dry cargo vessels The parties contend variously that the relevant
service market should be further restricted to such transportation by
liners only or byUSliners only or even by subsidized US
flag liners only The last mentioned subdivision is clearly artificial
arbitrarily tailored to the dimensions of respondents it is not based
upon the needs or settled consumer preferences of the market Cf
United States v Grinnell Corp 384 US 563 dissenting opinion of
Mr Justice Fortas 590591 1966 The slightly broader classifica
tion of all USflag liners is subject to similar criticism USflag
liners on TR 29 subsidized or not are in direct competition with for
eignflag liners A division of types of service to exclude this competi
tion would be unrealistic Cf Brown Shoe supra at 326

In this connection the argument is advanced that USflag liners
are a relevant market because of the priority given by law to US flag
vessels with respect to MSTS and other government or preference
cargo which practically excludes the competition of foreignflag lines
Most of such cargo moves or in future will move under MSTS auspices
This basis for designating USflag liners as the relevant market thus
takes into account in substantial effect only one customer the US
Government a customer not noted for its subservience to noncompeti
tive pricing or other attributes of monopoly At the time of the hear
ing a new system of competitive bidding decreed by MSTShad
just been inaugurated for MSTS cargoes to take the place of the
former MSTS system of allocation based upon number of sailings
and it appears that the Government will continue to determine condi

1 Military Sea Transportation Service Department of the Navy
Cf United States v Philadelphia Not Bonk supra 374 US 381
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tions of competition with respect to Government cargoes beyond any
power of the merged respondents to do so The record does not disclose
a settled consumer preference forUSflag liners among commer
cial customers sufficient to insulate such carriers from foreignflag
competition As a relevant market for antitrust purposes the market
for USflag liners alone in the CaliforniaFar East service is not
suf inclusive to be meaningful in terms of trade realities
United States v Phila Nat Bank supra at 357 quoting Crown
Zellerbach Corporation v FTC 296 F 2d 800 811 9th Cir 1961

Perhaps the most important relevant market question is whether
the services of nonliner vessels should be considered Respondents
do not urge that nonliners and liners are interchangeable vessels nor
do they deny that their liners are in closer competition with other
liners than with nonliners Nevertheless the record indicates a sub
stantial cross elasticity of demand between liners and nonliners

Appendix F shows that in 1964 in the CaliforniaFar East trade
nonliners carried about onehalf as much commercial general cargo
package as opposed to bulk cargo as did liners inbound they
carried over 80 percent of the amount carried by liners Liners carried
nearly 15 percent as much bulk cargo as did nonliners the traditional
bulk cargo carriers inbound liners carried over 95 percent as much
bulk cargo as nonliners Nonliner rates are lower than liner rates as
a rule while liners provide greater speed generally with regularly
scheduled service The record shows that the services are interchange
able to a very substantial extent The decrease since 1954 in the
USflag share of all cargo from 56 to 10 percent versus a decrease
from 74 to 43 percent in the case of liner cargo only suggests that inter
changeability has increased since 1954 since USflag liners which
are the principal USflag vessels have evidently lost increasing
amountsofto nonliners Appendix H

Appendix G shows percentages of both marketsliner and nonliner
in the CaliforniaFar East trade carried by respondents in 1964
APL and PFEL together carried about 261 percent of liner com
mercial cargo and 78 percent of all liner plus nonliner cargo
AMLscarryings were negligible Appendix G also shows percentages
of commercial and commercial plus defense cargo liner and nonliner
carried by protestant States and by all other USflag liners by
Japanese and by other foreign flag liners and by USflag and
foreignflag nonliners the figures for USflag nonliners being
negligible

An aggregate market share of261 percent of the liner business rep
resents a high degree of concentration although the liner trades are
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basically oligopolistic market structures ie there are normally rela
tively few liner operators in each trade A 78percent share of the
liner plus nonliner market is quite another matter it gives no cause
for concern particularly in the light of the tremendous continuing
decline in USflag participation in this market since 1954 Appendix
H However whether the relevant market for antitrust purposes
should be the liner market only or liners plus nonliners market share
is by no means controlling as to the public interest which is the ulti
mate test in this proceeding as in merger cases before theInterstate
Commerce Commission ICC a Thus the ICC approved the merger
of Seaboard Air Line Railway and Atlantic Coast Line Railroad
as consistent with the public interest although it recognized that the
merger would eliminate competition and create a rail monopoly in
parts of Florida Seaboard Air Line R CoMergerAtlantic Coast
Line 320 ICC 122 1963 Upon review the court remarked that
all too much time has been consumed in showing a violation of the
antitrust laws and too little time devoted to assessing the public
interest as expressed in the Interstate Commerce Act It noted that
the market analysis techniques of the antitrust laws are useful to
discover the danger areas where monopoly or substantial lessening
of competition in a given line of commerce may be found but that they
do not tell us whether it is good or bad since Congress has determined
that not all restraints and monopolies which violate the antitrust laws
are bad for the purposes of the national transportation policy
Our task is at an end when we satisfy ourselves that the Interstate Commerce
Commission has perceived the danger areas and judging by the statutory
standards has concluded that the public interest is best served by allowing the
merger Florida East Coast Ry Co v United States 259 F Sapp 993 1002
MD Fla 1966

So although the court had absolutely no doubt that judged by the
standards of the antitrust laws the instant merger would fail at east
as to Florida it sustained the merger since the ICC had recognized
and considered the danger areas in finding it consistent with the
public interest The ICC had found that sufficient outside competition
intermodal or intramlodal would remain and that economies and
efciencies would result from combined administration from the

See Marx international Shipping Cartels 1953 P 10 Oligopoly fe an economic
term denoting a relatively small number of sellers Id p 10 u 6

Section 52 of the Interstate Commerce Act directs the ICC to approve voluntary rail
mergers which It finds to be consistent with the public Interest a test which is sub
stantially the same as the public interest teat applicable to agreements under section 15 of
the Shipping Act 1916 Like section 15 the Interstate Commerce Act doe not expressly
require that the antitrust laws be considered a factor In the public interest but since It
exempts parties to an approved merger from the antitrust laws the ICC like this Commis
elon with respect to section 13 agreements has long been required to give weight to the
antitrust laws to approving mergers
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elimination of wasteful duplicative facilities and from an overall
improvement in operations The fact that two healthy stable railroads
were involved was brushed aside citing the merger approved in
McLean Trucking Co v United States 321 US 67 of probably
seven of the most healthy trucking companies in die United States
The Supreme Court affirmed Florida East Coast Ry Co v United
States 386 US 544 April 10 1967

A merger must be functionally viewed in the context of its particu
lar industry Brown Shoe supra 321322 The significance of re
spondents aggregate share of the market is considerably diminished
by the nature of the shipping industry Although rates charged the
public in the foreign commerce of the United States are not as strictly
regulated and supervised as in domestic transportation ocean carriers
in our foreign commerce are subject to regulation by the Commission
and the Act provides an effective safeguard against the evils attending
monopoly Cf McLean Trucking Co v United States supra at 85
Concerted rata fixing exists legally through Commissionapproved
conference rate agreements so that control of cargo rates and practices
by a single carrier no matter how large is virtually impossible No
one has suggested the possibility here Respondents are members of the
conference covering each trade which they serve in common and in
the five conferences of which two or more of the respondents ate mem
bers there are 9 19 20 23 and 30 members respectively In the small

0Upon suit to enjoin the merger after It bad been approved by the ICC the District
Court first set aside the ICCs order and remanded the case to the ICC concluding that the
ICCs analysts of the competitive effect of the merger was fatally defective because It had
not determined whether tbe merger violated section 7 of the Clayton Act The Supreme
Court vacated the District Courts order Seaboard Air Line R Ca v United States 382
UB 154 and remanded the case to the District Court for a full review of the administra
tive order and findings pursuant to the standards enumerated by this Court saying pp

156 157We believe that the District Court erred In its interpretation of the directions this Court
set forth In McLean Trucking Co v United States 3310367 1944aad Minneapolis d
StLoais R Co v United States 361 UB 173 1959 As we aid In Minneapolis at 186

Although 4511 does not authorize the Commission to ignore tbe antitrust laws
McLean Trucking Co v United States 321 US 67 80 there can be little doubt that the
Commission Is not to measure proposals for acquisitions by the standards of the antl
trust laws 321 U8 at 8586 The problem is one of accommodation of g 52 and the
antltrust legislation The Commission remains obligated to estimate tbe scope and ap
pcsise the effects of the curtailment of competition which will result from the proposed
acquisition and consider them along with the advantages of Improved service and other
matters to tbe public interest to determine whether the acquisition will assist In effectu
ating the overall transportation policy 321 OS at 87

The same criteria should be applied here to the proposed merger It matters not that the
merger might otherwise violate the antltrust laws the Commission bas been authorized by
the Congress to approve the merger of railroads If It maims adequate findings in accordance
with the criteria quoted above that such a merger would be consistent with the public
interest 49 USC 1 52b 1984 ed

Upon full review pursuant to the Supreme Courts order the District Court sustained the
ICCs order approving the merger and denied an injunction Florida East Coast Ry Co v
United States 259 F Supp 993 MD Fla 1866 and the Supreme Court granted a
motion to amrm 388 US 8 1967
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est conference PacificStraits Conference outbound to Singapore and
Malaysia the merged company would have one out of seven member
ships in the smallest TR 29 conference one out of 18 memberships On
bulk commodities upon which rates are frequently open as opposed
to conference controlled the nonliner competition which is the cause
of the open rates controls rates and is clearly sufficient to prevent the
merged respondents from ever attaining the power of rate control

In its report dated August 31 1961 on amendments to the Shipping
Act 1916 the Senate Committee on Commerce listed ease of market
entry as the number one economic factor among those most often cited
in support of the steamship conference system 20
Freedom of the seas permits any ship to enter any trade at any time subject
only to minimal limitations imposed by certain nations as safety requirements
or military precautions In ocean shipping no certificate of convenience and
necessity need be obtained The mobility and interchangeability of drycargo ves
sels is of great competitive significance A tramp carrying bulk grain today may
be on the liner berth the next day carrying many types of packaged cargo
Whereas it costs a great deal to set up and operate a regularly scheduled liner
service in comparison it costs very little to charter 8 vessel advertise in the
ports trade paper hire a broker or agent on a commission basis and when
business is good operate a regular service

Add to such considerations the existence of interflag competition
and it is apparent that for a single ocean carrier even with what might
be considered in some industries a disproportionate share of the
market to control prices or exclude competition is not practically pos
sible at least in a trade such as TR 29

No substantial increase in economic concentration will result from

the merger of APL and its 93percentowned subsidiary AML The
concentration resulting from the merger of PFEL is somewhat diluted
by the affiliation through common ownership of stock which has
existed for more than 10 years In any event Congress has not man
dated the Interstate Commerce Commission or the courts to cam
paign against super concentration in the absence of harm to compe
tition FTC v Procter Gamble Co 386 US 568 April 11 1967
concurring opinion of Mr Justice Harlan p 3 of slip opinion citing
Turner 78 Hare L Rev 1313 at 1395

Nevertheless it is appropriate in view of protestant Matsonsstress
on concentration to point out that Congresssconcern with concentra
tion as such is directed to economic concentration in the American
economy Brown Shoe supra at 315 United States v Vons Grocery
Co 384 US270274277 1966USowned carriers in foreign com

w 87th Cong 1st Sess Report No 860 p b Reprinted at 200 of the Index to the Legte
tative History of the Steamship ConferenceDual Rate Law 87th Congress 2d Sese Senate
Document No 100
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merce are a part of the American economy but foreignowned carriers
are not No application of our antitrust laws based upon our desire to
avoid concentration in our economy could rationally be directed
against foreign carriers 21 they are free to pursue the efficiencies of
concentration without regard to that as witness the recent mergers
of Japanese carriers under Japanese government pressure if not coin
pulsion This must be considered in weighing the merger ofUSflag
carriers which definitely are a part of the American economy and a
substantial factor in our balanceofpayments position since our car
riers must compete directly with the foreign carriers

In this connection the declining share of cargoes carried by US
flag vessels on TR 29 cannot be ignored Appendix H From 1954
through 1964 the percentage of liner commercial cargo carried by
USflag vessels between California and the foreign area of TR 29
decreased steadily from 74 to 43 percent outbound and from 60
of 37 percent inbound Of total commercial cargo carried in dry
cargo vessels between the same areas the share carried by USflag
vessels decreased steadily from 56 percent in 1954 to 10 percent in
1964 outbound and from 59 percent in 1954 to 20 percent in 1984
inbound Under such circumstances it would serve the public inter
est of the United States to permit a merger that would improve the
efficiency and ability to compete of USflag vessels serving this
as well as Less profitable trades without stifling or excluding either
USflag or foreignflag competition just as the merger of the
Japanese lines has evidently served the public interest of Japan It
is recognized that the Commission has no promotional responsibility
under the law and that its aim is and should be to administer the
regdlatory provisions of the Act without discrimination among car
riers regardless of flag The immediate discussion is not inconsist
ent with the scope of the Commissionsresponsibility however it is
concerned solely with the weight to be given a facet of domestic anti
trust policy which has been invoked against USflag carriers and
would not logically apply to foreign carriers in determining whether
the merger of suchUSflag carriers is contrary to the public interest

The record establishes that substantial economies and efficiencies

of scale will result from the proposed merger as they appear to have

This is not to suggest tbat the policy of the antitrust laws is not required to be con
sidered by the Commission to matters Involving foreign Hag carriers to the same extent as
in the case of USflag carriers

v In number of vessels and deadweight tonnage the merged line would rank 15th among
major steamship lines of the world and 3d among USHag carriers Appendix I One or
more of respondents compete on one trade route or more with all but one Argentine Gov
ernment Line of the 11 foreign Hag lines all of which greatly exceed the combined
respondents In number of vessels and tonnage
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resulted from the Japanese mergers It is not material that the stock
holders of the merging companies will benefit from such economies
as States and Matson ominously predict that is what brings mergers
about re In the view of the Supreme Court The public interest is
served by economy and efficiency in operation Florida East Coast
Ry Co supra 259 F Supp at 1008 quoting NY Central Securities
Co v US 287 US 12 23 1932 and see the AEIL case supra p
129 n 8 The improvements to be expected here are discussed above
under Benefits of the Merger they include administrative econo
mies strengthened financial and management structures improved
operational efficiency and economy and improved transportation
service to minor ports in particular through coordination of sailings

On the other hand the merger will not tend to create a monopoly
or lessen competition except for the elimination of such service com
petition as exists among APL and PFEL and AML in the California
Far East portion of TR 29 Ample competition will remain in this
service however as appears from Appendices D F and G Liner com
petition in TR 29 is about to be increased by the entry of Matson with
a new kind of operation which as Matson proudly and with some
justification says promises to be an inspiring example of the appli
cation of American knowhow and resourcefulness to the hazardous
business of oceanborne commerce

The presence of AML as a separate party to the merger agreement
is of little practical significance under the Act APL has owned a sub
stantial majority for more than 12 years and over 90 percent for
more than 10 years of AMLsoutstanding stock all acquired by APL
with prior MARAD approval The minority interest is so small that
under Delaware law it could be eliminated by unilateral action of
APL at any time therefore a section 15 agreement would not be
necessary to accomplish a merger between APL and AML alone
Competition between AML and PFEL however while not exten
sive is deemed sufficient to make AML a proper party to Agreement
No 9551 under section 15 of the Act since AML is in fact a separate
corporation and it is desired to consolidate the operations of the
three corporations simultaneously It is not necessary to decide
whether under certain circumstances a merger agreement between
a parent and its wholly owned or nearly so subsidiary might be
rejected by the Commission as not constituting a genuine section 15
agreement and perhaps stultifying the function of the Commission

a The Federal Trade Commission opened out this fact of life In its Report on Corporate

Mergers and Acquisitions May 1855 stating p 5 The first step 1a a corporate
acquisition Is discovery by an enterpriser of an opportunity whereby an apparent advantage
may be gained It one firm Joins with or acquires all or part of another
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The proposed merger is in no sense discriminatory as between re
spondents and any other carriers or of course shippers or any of
the other classes referred to in section 15 Neither is it unfair as to
any of these The elimination of competition among respondents will
have no injurious effect upon shippers or ports but on the contrary
they will be benefitted by improvements in service The record does
not establish the probability of any destructive or stifling effect upon
competition or any competitor at most there may be added pressure
on other carriers to improve their competitive performance Under
the conference system such pressure will be limited to service im
provement principally if not entirely and will be neither unfair nor
anti competitive in nature In this connection it should be borne in
mind that APL operates extensively outside TR 29 in services which
are substantially less profitable than the trans Pacific service and one
of which operates at a loss

The contractual and legal obligations of respondents as subsidized
carriers and resulting control through MARAD over respondents
maximum and minimum sailings and their trading areas have been
considered It is not found necessary to rely upon these and thus to pass
on to MARAD the responsibility for preventing any injurious effects
of the merger nevertheless it is recognized that as among subsidized
USflag carriers the existing power of government control would
make destructive competition impossible in practice even if there
were any theoretical probability thereof

It is by no means certain that the proposed transaction under all the
circumstances set forth above would violate the antitrust laws but
under the Supreme Courtsdecisions cited above the Commission need
not determine whether it would or not and in fact cannot definitively
do so To the extent that it does touch upon the policy of the antitrust
laws however it is found that the benefits of the merger will outweigh
any potential injury After giving full consideration to the policy of
the antitrust laws as well as the record herein it is concluded that
Agreement No 9551 is not and the consummation of the transactions
contemplated thereby will not be contrary to the public interest detri
mental to the commerce of the United States or in violation of any
provision of the Act

Ultimate Conclusion

Upon the record in this proceeding it is concluded and found that
Agreement No 9551 is not unjustly discriminatory or unfair as be

tween carriers shippers exporters importers or ports or between
exporters from the United States and their foreign competitors and
would not operate to the detriment of the commerce of the United
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States and is not contrary to the public interest or in violation of the
said Act and it is therefore approved pursuant to section 15 of said
Act

C09naissioner JAMES F FANSEEN concurring
The instant case presents two questions for decision the first being

whether an agreement to merge among carriers covered by the Act is an
agreement with respect to a subject mentioned in section 15 of the Act which
the statute authorities and directs the Commission to approve or disapprove
depending on its findings with respect to certain matters specified therein

The second question which reaches the merits of the case is whether
or not to approve the merger agreement

In answer to the first question the Commission by majority vote held
section 15 of the Shipping Act to be sufficiently definite to allow our
jurisdiction to encompass thesubject agreement

The question on the merits was considered in our initial Report by
those Commissioners voting in the majority on the threshold question
Chairman Marilee Vice Chairman Hearn Commissioner Barrett

Subsequent to the issuance of our decision the Commission received
a petition for reconsideration Although there is no legal requirement
to reconsider this case the unusual posture of the decision compels my
reexamination of the matter

Preliminary indications point to a substantially more involved pro
ceeding on remand than I had originally envisioned My initial obser
vation was that further taking of evidence would involve neither a
great imposition on the parties nor an unreasonable length of time
However this does not seem to be the case Because of this change in
circumstances I am impelled to participate at this point in order to
express my views

This involves no retreat from or qualification of my position on the
threshold question My participation at this point is an expression of
my opinion solely on the merits

Since the Commission by majority vote has resolved the question of
jurisdiction thus placing the question on the merits before the Com
mission as an entity and not just those voting in the majority my re
consideration and participation at this point is not improper More
over my participation in a decision on the merits after the jurisdic
tional question has been affirmatively decided enhances the effective
ness of the administrative process

In addition Congress has charged me as a Commissioner with spe
cific duties and my participation in a CARP raising important questions

Report of the Commission In Docket No 664511 FMC 56
11 FMC
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such as the instant case is at least partial performance of these Con
gressionally delegated duties

My reconsideration of the first Commission decision leads me now to
the view that it would needlessly prolong the litigation Extended
litigation causes a tremendous expenditure of time money and effort

Further evidentiary hearings could possibly uncover conduct con
trary to the public interest However prior to the instigation of any
such proceeding there should be a substantial likelihood of such
conduct It see no such likelihood here Further delay in the instant
proceeding is an unnecessary burden on the administrative process

It is in the interest of maintaining the integrity of the administrative
process that the litigation before us now be terminated The initial
Commission decision would not have produced such a result Our
reconsideration and resulting opinion will produce the best course of
action

Although Chairman Marilee and Commissioner Barrett joined in
the remand decision it was their stated position that the record in
this proceeding now affords a sufficient basis upon which to take action

arlagree
Therefore and for the reasons set forth in the foregoing opinion

of Chairman Harllee and Commissioner Barrett I would approve

Agreement No 9551

Commissional JAMES V DAs dissenting
I would deny the petition for reconsideration
With reference to my prior opinion in this case wherein I decided

that the Commission does not have jurisdiction I noted that the
Alexander Report which Congress considered and relied upon in
passing section 15 stated that rate fixing and pooling agreements
should be regulated to deter mergers Congress then would hardly have
encouraged merger agreements by including them within those agree
ments which could be granted immunity from the antitrust laws
pursuant to section 15 I further noted that Congress in granting

as l In the matter or Agreement No 13421 Oul Mediterranean Porte Conertwee e
FMC 459 460 1965 which Involved the question of approval or disapproval of a section
15 agreement we said

Were possible contrariness to the statute alone sufficient reason for disapproval of an
agreement under section 15 it would be hard to conceive of an approvable agreement For
as we said in Agreement 849241 F Coihnar Inc and Wagner Tug Boat Co 7 FMC 511
1963 We should not disapprove the agreement on the bare possibility that the parties
to it could violate the Act At least there ought to be a substantial likelihood of such
conduct

a Report of the Commission In Docket No 889511 FMC 53
n Alt I stand firm on the issue of Jurisdiction I nevertheless bave stated that

I do not think that the merger agreement before ns nnw in any way offends the Shipping
Act Id at p 35
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merger jurisdiction to our sister agencies the CAB and ICC set forth
specific criteria or guide lines to be followed by those agenciesa

Further I would note that the threshold question of jurisdiction has
not been resolved The administrative process provides for final court
interpretation of the statutory directions of Congress In observing
the administrative process interpretation or discretion cannot fully be
equated with desirena

Vice ChairmanGEORGE H HEARN dinenting

I dissent from the majority opinion in that I do not believe recon
sideration of our prior report in this case is warranted Little new
evidence e has been brought to our attention and no new lighthasbeen
cast on the record already before us Consequently in my opinion no
intelligent determination can be made on the merits of the merger

I wish to emphasize that last point because I have not prejudged
this case The request for further evidence was not the practical
equivalent of a decision disapproving the merger agreement 31 My
request for additional information is not inspired by a wish to frustrate
the merger by indecision When a member of the Commission deems it
necessary that the record be expanded no motive should be imputed
other than a desire for an adequate record from which to draw con
clusions

In this case the jurisdiction issue overshadowed that of the merits
consequently the record is not full enough on the merger issue If
therefore the respondents would wish to rest their case on the present
record the conclusion would be compelling that there is insufficient
evidence to warrant approval If however the respondents would be
willing to present some further evidence and sufficient justification
why more is unavailable or unnecessary the Commission might then
be able to give the merits of the case their deserved evaluation I am
therefore taken somewhat aback by the seeming equivocality of re
spondents petition At first we are told that of the evidence sought
most is difficult or impossible to produce irrelevant or immaterial 32
yet in the next breath respondents seem to concur in my view that the

Tbe pertinence of this is underscored by President Kennedys message In 1962 before
Congress silted that an interagency committee be established to prescribe additional criteria
that CAB and ICC might utilize In merger uses and the committee issued later a release
specifying these additional criteria

ie While I cannot page upon the merits of the subject merger agreement it would not
appear to violate the actual language of section 15 Insofar as this L determined under
present circumstances

w The only new matter presented by respondents is the final status of AML Petition
P 6 and information as to subsidy Petition p 7

ei Petition for Reconsideration p 1
n Ibid pp 66 It is not the parties but the Commission which decides what needs to be

filed and it le for us to decide went can reasonably be expectedto influence oar
decision one way or the other Petition p 6
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Commission is confronted with an agreement far more final in its
results than those ordinarily considered by us and they acknowledge
my difficulty in giving probably irreversible approval to a merger
which has not been completely formulated and presented to the Com
mission 33 This comment by respondents partakes of an admission
that either the record is inadequate or the agreement was prematurely
filed This is fortified by the contents of petitioners Suggestion a
Prior to approving the merger the shareholders will receive extensive
information via an SEC approved proxy statement and this Commis
sion should have at least as much information prior to its decision It
may be noted further that no corporate consolidation acquisition or
other large scale measure can be taken without exhaustive presenta
tions to underwriters banks etc Thus should it be in this case before
the Federal Maritime Commission The public interest in common car
riage should receive no less attention than commercial or economic
institutions

Agreement 9551 is not of the same genre as most section 15 agree
ments Its primary distinguishing characteristic is the relative finality
of possible Commission approval It would be very difficult for the
Commission to subsequently dissolve a merged company or even to
require changes in its structure in the same manner as it continually
reevaluates other approved section 15 agreements

In view of the respondents startled reply to our order of remand
I will make it plainer as to the type of record which should be de
veloped in this case It is well put by Hearing Counsel in opposing
reconsideration and supporting our remand order that the Commis
sion must be able to fully determine the optimum effect of the pro
posed merger After the decision herein there will be little latitude
for revaluation and it is incumbent upon the parties to present the
Commission with a completely formulated and thoroughly analyzed
merger agreement The Commission has always required all section 15
agreements to include specifics sufficient for a thorough analysis of the
agreement and any lesser requirement is partictijarly undesirable in
this casese

We have before us an agreement the approval of which will immu
nize the respondents from the reach of the anti trust laws We also
must consider that it is no ordinary agreement as is usually filed for
approval It is thus hardly fitting that we should demand a lesser pro
duction of supporting evidence than in other cases In fact it is a

it bid Petition p 11
el Ibid Petition pp 1112
a Hearing Counsels Reply to Petltton tor Reconsideration p 4
de See eg Joint dgreementParEast Conl and Pacific WB Conn 8 FMC 553 558

7 Ibid 8 FMC 558
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derogation of our responsibilities not to demand more in this case
Yet in these circumstances the parties seek anti trust immunity on the
basis of a record giving little evidence helpful under antitrust prin
ciples or which would be required by other agencies which pass upon
similar problems

As to this the majority injects comment on the ability of AML and
APL to merge under Delaware law without further ado The fact that
a merger may be approvable in respect of intrastate commerce does
not prevent the merger from being declared invalid under Federal
antitrust laws 39 and a state is barred from burdening or in any way
interfering with interstate or foreign commercefThus under section
511 of the Interstate Commerce Act the jurisdiction of the Inter
state Commerce Commision with respect to combinations is exclusive
and plenary Similarly the Federal Maritime Commission cannot
be ousted from its jurisdiction nor the exercise thereof usurped

It is not sufficient for approval that the parties willingly and pur
posefully enter into an agreement nor does it suffice that there will be
great benefits to the parties Proponents of an agreement must show
more

More specifically the parties decided to merge because inter allot
sizeable administrative economies could be realized sailing coordi
nation could be achieved expensive terminals and shore facili
ties are more effectively used by joint operations 4e
there are economies inherent in largescale operation 44 and in
sum because the merging companies can do better through bigness

Congress saw fit to permit one form of anti competitive measure
the conference system to forestall another mergerse It is not then
for us to gainsay Congress by condoning restrictions on competition
without sufficient reason

True it might have been thought adequate to condemn only those monopolies
which could not show that they had exercised the highest possible ingenuity had

adopted every possible economy had anticipated every conceivable improvement
stimulated every possible dimand No doubt that would be one way of dealing
with the matter e but that was not the way Congress chose it did not

condone good trusts and condemn bad ones it forbad all US v Aluminum
Co of America 148 F 2d 416 427

See eg 49 USC preceding 1 5 49 CFR 52252 3
m US v Food Q Grocery Buremt of S Cali 43 F Supp 974 add 139 F 2d 973
to Sancho v Bacardi Corp of America 109 F 23 57 revd on other grounds Bacardi Corp

of America v Domench 342 US 415
Schwabcher v US 334 US 182

o dfediterraneen Pools Investigation 9 FMC 264 290 California Stevedore A Ballast
Co et al v Stockton Port District et al 7 FMC 75 84

wA substantial number of such arrangements exist between port facilities and single
carriers See Termrnai Agreements Catalog March 1967 American Association of Port
Authorities

e Proposed Findings of Fact Opening Brier for Respondents pp 2931
vv HR Doc 805 63d Cong 2d Sess p 416r
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I say again that I am passing no judgement on the meritsof this
case nor do I suggest that I might condemn the merger because of a
concentration of power What I do say is that this Commission cannot
ignore our Nations basic economic policy and must integrate it with
the statutory pronouncements of the Shipping Act 1916

Further as to benefits of the merger respondents state eg that
correlation of APLsCalifornia sailing dates with those of the trans
pacific service would be almost impossible that the same applies to
APLsAtlanticStraits service that the APL and AML outboundin
bound trades of CaliforniaCeylonWest Coast of IndiaWest Paki
stan cannot feasibly be coordinated that APL and AML service
from Malaysia and Singapore to California is impossible of coordi
nation and that This leaves as susceptible to close sailing coordina
tion only the trans Pacific Freighter service of APL and PFEL 47

As to those services it is stated that PFEL and APL sail inbound

with free space available and that by coordinating the services more
voyages can be made full and down It is agreed to by States that their
vessels also have free space available 4s The conclusion suggested there
fore is that all competition in a trade should be eliminated if the
availability of free space can be prevented

It cannot be overemphasized that the agreement was presented to us
with no view as to its final form and substance There is no commit

ment to a type of merger plan final corporate structure or any of the
other necessary components of a corporate agglomeration Certain
events add force to this conclusion as to LASH operations APL has
now foregone its plans for new LASH ships APL has decided to idd
a new liner service to the picture by resuming its monthly Indonesia
service after a threeyear lapse and even respondents Coordinating
Committee was unable to propose anything in regard to containeriza
tion The doubts and fears of my previous opinion have materialized
and my queries have for the most part gone unanswered They are 61

What measures will the parties to the merger and the merged com
pany take to prevent an adverse effect of the merger on subsidy recap
ture This question cannot be avoided by saying the effect would de
pend upon speculative factors

Also will the proposed merger result in greater value for the sub
sidy dollar

The Shipping Act was designed to do a minimum of violence to the wellestablished
American antitrust concept 13 Rep No 498 87th Cong let Sess

n Proposed Findings of Fact and Opening Brief for Respondents pp 3537
Mid pp 3840

a See footnote 4 supra
e Exhibit 50

N For an exposition of these points see my separate opinion in the Commissionsprior
report in this case 11 FMC 7273

11 FMC 91
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Will the obvious immediate benefits to the parties be paralleled by
concomitant overall service benefits to the public

What adequate safeguards will be provided for affected employees
and potential local labor problems

How will shippers be advantaged by greater berth coverage if at
the same time their choice of carrier couldbe severely reduced by near
blanketing It is no answer that there will be merely tougher compe
tition

There should be greater exposition of benefits to container opera
tions especially as to acquisition of shore facilities

The service description of the merged company should be presented
especially asto the effect on itineraries due to LASH operations and
including for example any proposed change in AMLs shortrun
service

On what basis will the merged company have greater access to shore
facilities in Japan Bigness of the new company does not seem
enough

What specifically will be the benefits to commerce to be derived from
decreased competition for MSTS cargo The record admittedly fails
to prove this point

How will LASH operations be integrated into the merged company
and what will be the benefits therefrom

In my opinion the Commission is no further along in seeing eg
the final form of the merger the new operational structure or the
procedures by which theseand other ends will be reached

As to the matter of the mergerseffect on subsidy and recapture I
fail to understand the worry over conflicting jurisdiction The parties
went to no mean effort on this point to make it part of the record and
must indeed have considered it relevant to the Commissionsdecisions
I therefore repeat that we are bound to consider the effect on our
Shipping Act responsibilities of all the ramifications of the merger
I am also constrained to say again that it is for this commission to
decide what is relevant to the issues posed for our decision and it is
within the realm of propriety to request those who we think possess
such information to come forward with it

There is no intended incursion on the jurisdiction of the Maritime
Administration or possible conflict of policy In fact it is unfortunate
that the agency did not intervene in this case The Commission would
thus have been aided in considering the mergerseffect on the subsidy
issue The Commission is well aware of the issues properly before it

See opinion of Chairman Harllee and Commissioner Barrett to the previous report In
this case 11 FMC 67 wherein my fellow Commissioners concurred in my view In this
They now consider the matter entirely beyond the scope of this proceeding

11 FMC
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and it is also well aware of its responsibilities under the Shipping
Act We will not blind ourselves to relevant considerations because we
are jurisdictionally barred from making a decision as to them alone

There is one further matter which warrants comment I do not be
lieve that our prior report was a meaningless action on the part of the
CommissionieOur decision did not produce an extraordinary result
or place the Commission in an unusual posture The only result was
that the Commission was in the posture of desiring the fullest possible
record in a proceeding of great moment I do not believe therefore in
terminating a proceeding for the sake of abbreviation The integrity
of the administrative process is not necessarily coincident with brevity
an unnecessary burden on the administrative process is not necessarily
the result of delay That a proceeding may become more involved or
cause an imposition on the parties are not reasons for closing a case
and avoiding our responsibility to reach decisions based on all the
facts Speedy action is no substitute for reasoned decisions

Only with a more complete record in this case can the Commission
decide whether the results forecast can be attained by alternatives

more readily revocable and of comparable effectiveness and only then
could we judge whether the benefits of the merger and its cost will
be evident in benefits to the public

For the aforestated reasons I would not reconsider our original de
cision herein and would not alter our decision to remand the case to the
Examiner

v Petition to Reconsider p 4 that the Court takes meaningful action 1s

applicable here with doubled force
a See concurring opinion of Commissioner Fennel hereto
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Docxzr No 6645

AGREEMENT FOR CONSOLIDATION OR MERGER BETWEEN AMERICAN MAIL

LINE LTD AMERICAN PRESIDENT LINES LTD AND PACIFIC FAR EAST
LINE INC

ORDER

This proceeding having been instituted by the Federal Maritime
Commission and the Commission having fully considered the matter
and having this date made and entered of record a Report containing
its findings and conclusions thereon vahich Report is hereby referred
to and made a parthereof

It is ordered That Agreement No 9551 is hereby approved and this
proceeding is hereby discontinued

By the Commission

124

FEDERAL MARITIME COMMISSION

Signed Thomas Liar
Secretary
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AGREEMENT FOR CONSOLIDATION OR MERGER FMC No 9551

Matter in parentheses is condensation of text Abbreviations of parties names
as defined in recitals are same as those used in initial decision

Recitals Each party operates two or more common carrier ocean services
between US Pacific Coast and the Far East there is substantial common

ownership of their stock pressures of competition especially from merged
Japanese lines have made integration and reduction of duplicated expense

imperative shipping industry is on threshold of major modernization require
ing maximum financial strength and operational flexibility coordination con
templated by Agreement No 8485 is not fully effective to eliminate unnecessary
expense and wasteful competition necessary that USflag lines in trans
Pacific trades do everything feasible to improve efficiency etc this Agreement
has been approved by parties boards of directors

Now therefore It ss as of May 20 1966 agreed by and between AML APL
and PFEL as follows

Al Agreements

1 Conditions Paragraphs 2 5 and 6 are subject to conditions in Part B
and are of no force or effect if any applicable condition fails

2 Merger or ConsolidationAML APL and PFEL recognize that a large
variety of corporate financial and governmental issues remain to be resolved
but do not consider those to affect their basic conclusion that their steamship

operations should be unified into a single operation of API and PFEL with
such integration of AML operations as is consistent with its separate routes
AML APL and PFEL accordingly hereby agree either to merge or consolidate
into a single corporation of which at least AML would be a separate division
for steamship operations or to merge or consolidate APL and PFEL into a
single corporation with AML as a subsidiary in the form and by the procedures
as the directors and stockholders of the three companies should approve

Simply for purposes of identification in this agreement the merged or con
solidated company or such company and its subsidiary shall herein be described
as APFEML

3 Planning Groupa Mr Raymond W Ickes shall be director of interim
planning Ile shall designate n group or groups drawn from the three lines
to consult with him in the development of organizational and operational plans
for APFEML

b Mr Chandler Ide shall be director of interim corporate reorganization
He shall designate a group drawn from the three lines to consult with him in the
development of reorganization and financial procedures for the formation of
APFEML which shall be consistent with the organizational and operational
plans developed under subparagraph a above He shall develop data indicating
the book value and the earning records of the three companies and shall recom

11 FMC
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mend to LPL PFEL and if appropriate to AML the basis for the exchange of
stock or assets involved in the formation of APFEML
c Messrs Ickes and Ide may engage counsel and other experts Every

agreement reorganization or operation of APFEML subject to completion of all
conditions of part B

4 Reports and Submissionsa Messrs Ickes and Ide shall propose any
amendments to this agreement which they consider appropriate and any change
agreed by the three lines shall be filed with Commission to become effective on
or after approval
b Prompt reports shall be made for their information to the Federal Mari

time Commission andor Maritime Administration of all steph in the implementa
tion of this agreement as they shall have been agreed by the directors or stock
holders of AML APL and PFEL and which are appropriate to the jurisdiction of
and the issues before the respective agencies

5 Interim OperationsAfter approval of this Agreement by the Federal Mari
time Commission and by the Maritime Administration under Article II18 of the
respective operating differential subsidy contracts the Presidents of AML
APL and PFEL or their designees shall meet and promptly develop procedures
by which to accomplish the maximum degree of coordination of sailings and joint
traffic solicitation which may immediately be feasible In the trades which are
served by APL and PFEL and to the extent appropriate by AML These pro
cedures shall be put into effect upon their approval by each of the three lines and

shall govern until the formation and activation of APFEML If APFEML
should not because of the failure of any of the conditions of Part B hereof be
formed and activated the coordination of sa flings and joint solicitation herein
provided shall terminate within 90 days after the failure of such condition

6 Agreement No 8485Tbe agreement of AML APL and PFEL of April 11
1960 approved as Agreement No FMB 8485 on August 11 1960 is upon the ac
complishment of all the conditions specified in Part 13 hereof thereupon cancelled

R Conditions

No part of Agreement shall be effective except as noted until after
Par 7Section 15 approval by FMC except par 3 4
Par 8Stockholder approval of appropriate plan of merger except par
845

Par 9 MARAD approval except par 3 4 under sec 608 of Merchant
Marine Act 1936 and parties subsidy contracts Including requisite permissions
satisfactory assignment of subsidy rights to the surviving corporation Par 5
to be effective after approval under contracts and FMC approval

Par 10Satisfactory arrangement of certain tax matters closing agree
ments by Treasury Department except par 3 4 5

Par 11Conditions may be accomplished in any sequence
Par 12Agreement terminable after two years on 30 days notice if all

conditions have not been accomplished
Par 13Any amendment supplement or cancellation to be Bled immediately

with FMC

Signed for each party by its president attested by its secretary
11 FMC
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APPENDIX D

Sailinga by line in the PacificFar East TR 99 trade1984

Between Between
US Pacific CSIIomla

coast and and
Far East Far East

Out In Out In

USflag linestotal 444 363 385 302

American Mail Line Ltd 36 30 4
American President Lines Ltd 106 79 106 79
Pacific Far East Line Inc 53 50 53 50
American Export Isbrandtsen Lines 25 25
Isthmian Lines 24 1 24 1
Pacific Navigation System 5 6 4 5
States Line 68 68 53 46
States Marine Lines 2 118 72 110 63
Waterman Steamship Corp 36 32 35 29

Foreignflag linestotal 547 603 466 483

Japanese flag lines 308 384 236 285

Japan Line 46 69 37 59
K Line 42 72 42 64

Mitsui OSK Lines Ltd 81 88 6I 58
NYK Line 64 72 57 59
Showa Line 12 12
YamashitaShinnlhon Line 63 71 39 47

Other foreignflag Lines 239 219 230 198

Barber Line 44 44
BarberWilhelmsen Line 25 25
Fernvillo Line 24 24 24 24

China Merchants Steam Navigation Co 9 1 9 1
Klaveness Line 12 12 12 12
Knutsen Line 18 20 18 7
Maorsk Line 51 33 51 33

Maritime Co of the Philippines 21 19 20 19
Nedlloyd Hoegh Lines 10 12 10 12
P O Orient Lines 4 5 4 5
Philippine National Lines 7 7 7 7
Scandia Pacific Line 8 8 8 8
United Philippine Lines 31 32 23 32
Splosna Plovba 12 12
Taiwan Navigation Co Ltd 9 1

Total sailings 991 968 851 785

AML APL PFEL sallings 195 159 159 133
AML AFL PFEL as percent USflag 44 44 41 44

AML APL PFEL as percent total 20 16 19 17

i SadNgs m the CaliforniaFar East column are included m the Pacific CoastFar East column
2 Used U S and foreignOag ships

Nora Includes APL passenger vessels about 24 sailings wblch averaged about 15 percent as much
cargo per sailing as cargo vessels tn APL trans Pacific service also sailings in round theworld and Atlantic
Straitsservices which averaged about 25 percent as much TR 29 cargo as cargo vessels In APL transPacific
service Excludes ballast sailings

11 FMC
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11 FMC

APPENDIX E

Trade route 9 All cargo including defense cargo 1964

Percent Of Percent Of Total out Percent of
Outbound all out Inbound all In bound and total In

tons bound tons bound Inbound bound and
cargo cargo tons outboundcargo

Liner cargoUS flagAPL 301492 217 77316 299 378808 230

PEEL 272508 1 96 190677 761 460185 284

ANIL 257789 1 85 82 068 317 339857 206

Statos 939127 316 139795 591 578022 381

Other 802476 433 62014 240 664490 403

Total 113Oag liner 1873392 1347 557870 2158 2431262 1974

ForeignflagJapanese 715263 5 14 995 736 19 17 1 210 999 734

Other 439254 316 445803 1724 885057 537

Total foreign dog liner 1154 517 830 941 539 3641 2096036 12 71

Total liner cargo 3027969 2177 1499909 5799 4527318 2745

Nonliner cargo
USflag 09754 50 0 0 69754 42

Foreign flag 10809495 77 73 1086350 4201 11895845 7213

Total nonhuer 10879949 7823 1086350 4201 11965599 7255

Total Cargo 13907158 10000 2395759 10000 16492917 100 00

APPENDIX F

Trade route 99 Between California and Far East only long tons of general bulk and
defense cargo carried by liners and nonliners 1964

Commercial Commercial Total Total Total
general bulk commercial defense all cargo

long tons long tons long tons long tons long tons

Liner outbound 871943 595828 1467771 476742 1994 513
Liner inbound 879 238 161 019 1 040 257 16 021 1 056 278

Total liner 1751181 756847 2505028 492763 3000791

Nonliner outbound 159231 4848939 5008170 5008170
Nonliner inbound 717 172 186 930 884102 384102

Total nonliner 876403 5015869 5892272 6892 272

Total Hoer and nonliner 2627584 5772716 8400 402863 8893063
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APPENDIX II

USFLAG CARRIAGE FS ALLFLAGS COMMERCIAL CARGO CARRIED IN DRY CARGO
VESSELS BETWEEN CALIFORNIA AND FOREIGN AREA TR 29 YEARS 19541964
IN THOUSANDS OF LONG TONS

1 Liner commercial cargo

Year
From California To California

Total tons USflag tons Percent Total tons USflog tons Percent

1054 1265 932 74 691 354 60

1955 1360 1039 76 705 476 88
1956 1663 1228 74 801 518 85
1957 1844 1370 74 732 407 56
1958 1610 921 61 892 437 49

1959 1380 613 45 1000 532 53

1960 1648 728 44 960 464 48
1961 1627 744 46 884 328 37
1062 1484 502 34 1105 365 33

1963 1653 732 44 1188 431 38

1964 1468 624 43 1040 381 37

Year

II Total liner plus nonliner commercial cargo

From California To California

Total tons USflag tons Percent Total tons USOag tons Percent

1954 1735 964 56 599 356 59
1955 2254 1110 49 79D 482 65
1956 3561 1550 44 840 518 62
1957 3947 1480 38 807 407 50

19582690 070 36 967 437 45

1959 2878 623 22 1167 542 46

1960 4341 723 17 1155 474 41
1961 5169 714 14 1178 329 28
1962 4033 502 12 1502 365 24

1963 5933 753 13 1692 434 26
1964 6476 642 10 1924 381 20

APPENDIX I

Major steamship lines of the world

Deadweight
Line or group Flag Vessels tons

1 PRO British 297 1045000
2 NYK Japanese 110 2079000
3 Barber Norwegian 130 1754000
4 Alaersk Danish 58 1732000
5 Kawasaki Japanese 73 1549000
G Japan Japanese 65 1418 000
7 Nedlloyd Hoogh Dutch Nord man 50 1232000
8 Mitsui08K Japanese 9n 1114000
9 YaumshitaShmmhon Japanese 36 1102000

10 Argentine Government Argentine 113 963000
11 Show Japanese 37 916000
12 British Commonwealth British 75 851000
13 Lykes United State 5y 650000
14 States Marine and affiliates United State 53 ON 000
15 APLPFE 1A al 1 25149 United Stnes 43 022000
16 United States lanes United States 46 560000
17 A ineric in Et port lsbrmdtscn United States 46 504000
18 Moore McCormack United Stites 42 508000

11 FMC
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INFORMAL DOCKET No 1 I

R A EASTMAN COMPANY

v

MATSON NAVIGATION COMPANY

NOS rate on furniture in containers resulting in charge of186120 found un
reasonable under section 18a of the Shipping Act 1916 and section 4
of the Intercoastal Shipping Act 1933 where the charges would only have
been 1430 had the shipper not brought the containers to the carriers
assembly point

David F Anderson appeared for respondent and claimant appeared pro se

DECISION AND ORDER OF E RODERT SEAVER HEARING EXAMINER

R A Eastman and Company makes claim against Matson Navi
gation Company employing the Commissionsnew Small Claims Pro
cedure Rule 19a 46 CFR 502301 under section 18a of the
Shipping Act 1916 and section 4 of the Intercoastal Shipping Act
1933 excessive freight charges in the amount of 48067 2 arising
out of the following transaction

On or about April 28 1967 Eastman caused two containers loaded
with furniture to be delivered to Matson by rail to the latters Con
tainer Freight Station CFS at Los Angeles for ocean shipment
to Hawaii Matson is a common carrier by water subject to section
18a of the Shipping Act 1916 and to the Intercoastal Shipping
Act 1933 as amended It is engaged in the transportation of property
between the United States mainland and the State of Hawaii The

said furniture was transported by Matson under bill of lading dated

Both parties having consented to the informal procedure under Rule 1a CFR
502 301 notice is given that the Commission on October 17 1967 determined not to
review the Decision and Order of the Examiner in this proceeding

The claim includes an item of 4947 for car unloading under the Matson tariff It
cannot be considered as part of the excess charge because It is payable on shipments such
as claimants

134
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April 28 1967 at a freight charge of186120 based on a tariff rate
of 72 cents per cubic foot

The said rate was the Cargo NOS rate appearing in Matsons
Tariff No 14FMCF No 137 published and filed so as to be
effective March 30 1967 The rate per container that would have ap
plied to the Eastman shipment prior to that revision was 715 Mat
son concedes that in publishing the new tariff 14 it failed to an
ticipate that containeroad shipments of furniture would be delivered
to its CFS by rail and that it inadvertently failed to include such
shipments in the containerload rate which remained at the 715 level
Therefore Matson applied the Cargo NOS rate of 72 cents per
cubic foot to claimantsshipment

A rate of 715 per container was applicable at the time of the East
man shipment where Matson itself picked up the containers within
a prescribed pickup area The charges for claimantsshipment would
have been 1480 at that rate if Matson had been required to pick
up the containers anywhere within the area It is readily seen that
the total carrier service is no greater when the shipper delivers the con
tainers to theCFSby rail than when Matson picks up the containers
and brings them to the CFS When it learned of this situation Mat
son corrected its oversight by revising its tariff on April 17 1967
effective May 20 1967 so that the 715 container rate now applies
when the shipper delivers the container by rail at the Matson CFS

The circumstances of this case fall squarely within the rule of Sea
Land Service IncApplication to Waite Undercharges 8 FMC
641 where relief in a situation like the present one was granted As
stated in the decision in that case and cases cited therein the long
standing rate of 715 per container must be presumed to be a reason
able rate Similarly the higher rate of 72 cents per cubic foot charged
claimant is patently unreasonable within the meaning of section 1Sa
of the Shipping Act and section 4 of the Intercoastal Shipping Act
1933 because of the lesser service provided under that rate and for
the further reason that the rate was deleted after being in effect for
only a very short period of time For these reasons the rate is hereby
disapproved It is further determined that the 715 per container
rate would have been reasonable where the containers were delivered to

the CFS by rail as was done by Eastman The charge of186120
for the Eastman shipment resulted in an excessive charge of 43120
Matson does not object to refunding the excess and even desires to
do so if so directed or authorized The decision in Ludwig Mueller
Co v Peralta Shipping Corp 8FMC 361 does not require a differ
ent result That case involved the foreign commerce and was governed
by a different provision of the statute The Commission stated ex

U1 FMC
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pressly and pointedly that its decision therein to no longer entertain
applications for rate relief based on inadvertence or mistake did
not apply to the offshore domestic commerce It recognized that where
the rate charged in the domestic commerce is found tobe unreasonable
relief can be granted

The correction of this rate will not result in any discrimination
between shippers because no other shippers are similarly situated
No other shipments such as claimants were brought to the Matson
CFS by rail during the time the rate collected from claimant was
in effect

For the foregoing reasons it is hereby

O1DE1iFDthat Matson Navigation Company refund to R A
Eastman and Company the sum of Four Hundred and Thirty One
Dollars and Twenty Cents 43120 representing excess freight
charges found herein to have been made for shipments covered by
Matsons bill of lading number R4065268 dated April 28 1967

Signed E ROBERT SEAVER
Searing Examiner

WASHINGTON DC October 10 1967
ai seta
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Docar No 6743

SEALAND SERVICE INC CANCELLATION OF FMC PORTTOPORT
BATESWEST COASTALASKA TRADE

DECIDED OCTOBER 20 1967

Under section 18a of the Shipping Act 1916 and under the Intercoastal Ship
ping Act 1938 Congress vested in the Federal Maritime Commission juris
diction over common carriers by water in the Alaska trade The Alaska State
hood Act specifically reserved this jurisdiction to the Federal Maritime
Commission Congress enacted an exception to this regulatory scheme in
Public Law 87595 in which it granted to the Interstate Commerce Coro

mission jurisdiction over through routes and joint rates Congress intended
Public Law 87595 to apply to a combination of line haul rates not to a local
pickup and delivery service included in a porttoport rate

SeaLand Service which has not changed the physical elements of its porttoport
service including local pickup and delivery but has merely changed certain
tariff nomenclature has not converted its service to a through route and
joint rate arrangement contemplated by Public Law 87595 Consequently
the service remains subject to the jurisdiction of the Federal Maritime
Commission

Hugh H Shull Jr J Scot Provan and Warren Price for respond
ent SeaLand Service Inc

Stanley B Long Arthur G Grunke and John Robert Ewers for
intervener Alaska Steamship Co

Donald J Brunner and Norman D Kline Hearing Counsel

REPORT

Br min COMMISSION JOHN HARLLEE Chairman GEORGE H IIEIRN
Vice Chairman JAMES V DAs JAMES F FANSEEN Co2n772
6ioners

The Commission instituted is proceeding on July 211967 in order
to resolve the question of jurisdiction over the rates of Sea Lands
operation between west coast ports and Alaska Since no factual is

Commissloner Barrett did not participate

11 FMC 137
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sues were involved the Commission dispensed with an initial decision
and limited the record to affidavits and legal memoranda filed by
respondent SeaLand Service Inc intervener Alaska Steamship Co
and Hearing Counsel The Commission heard oral argument on
September 6 1967

x CICultOUF1

In April 1964 SewLaud inaugurated a service between Seattle and
Anchorage The rates for this service included pickup and delivery of
cargo within the anchorage area These rates were contained in
Freight Tariff No 116 FMCFNo 5 and ICC No 23 The format of
this tariff has not changed substantially since initial publication Item
101 of the tariff provides

the rotes between points in Oregon and Washington ma Id ng reference to
this Item and points in Alaska taking Rate Croup A are porttoport rates subject
to the jurisdiction of the Federal Maritime Commission

Item 102 provides that other rates covering movements to and from
interior points are subject to the jurisdiction of the Interstate Com
merce Commission Rate group A referred to in item 101 contains
singlefactor rates between Seattle and Anchorage These rates include
storedoor pickup and delivery service The remainder of the rates in
Freight Tariff No 116 are joint water and motor rates which are filed
with the Interstate Commerce Commission

In the past Sea Land filed the rates for the SeattleAnchorage
service with the Federal Maritime Commission on their assumption
that these rates were under FMC jurisdiction even though storedoor
pickup and delivery service was included in the rates This was in
accordance with the official position of the FMC staff as expressed in
a notice circularized by the FMC Bureau of Domestic Regulation in
February 1966 to all carriers in the domestic offshore trades

SeaLand also assumed that FDIC jurisdiction attached to local
porttoport rates applying between Seattle and other ports in Alaska
served by Sea Lands competitors in direct vessel service On this

Item 102 rends

Except as otherwise provided in Item 1411 rates inibil114441 in this tariff arc joint rates
subject to the jurisdiction of the Intel tale Concoerce C it ti oiou

3 Rate group A also Includes Anchorage International Airport Elmendorf Air Force
133 se Ft Richardson Mountain View and Speuard Alaska Bellevue Kirkland Renton
Tukerila Andover Industrial Park and Tacoma wash and Portland Oreg via direct
water service of SeaLand only

The notice provided in part

Water carriers may publish singlefactor rates which Include services such as 1
pickup and delivery services in port terminal areas even though the carrier per
forming such services is not subject to the shipping acts Such tariffs however must be 1
filed with the Federal Maritime Commission In accordance with the Shipping Act
1916 and the Intercoastal Shipping Act 1933

11 FMC



SEA LAND SERVICE INC CANCELLATION OF RATES 139 assumption Sea Land notified the FMC sBureau of Domestic Regula tion of thefiling with the ICC of arate which appeared tobesubject toFMC jurisdiction Sea Land also submitted tothe Interstate Com Inerce Commission atelegraphic objection tothe lcceptance for filing of the rate This rate was published bythe Alaska Railroad asajoint rate with Puget Sound Alaska VanLines PSA VLinAlaska Ra ilroad Tariff ICe No F34which was filed with the Interstate Com merce Commission tobecome effective August 271965 However the ICC accepted the rate for filing Subsequently the joint Iate of PSA VLand the Alaska Railroad toValdez was transferred toAlaska Railroad Freight Tariff No 67AICC No F35Again Sea Land wrote tothe Interstate Commerce Commission onMay 21967 point ing out that the Alaska Railroad inconnection with PSA VLhad filed with the ICC arate from Seattle toValdez Alaska which included norail line haul movement but only rail switching limits at Valdez IIowever the Interstate Commerce Commission again accepted the rate for filing and the reasons for this acceptance were expla ined inaletter toSea Land from the Director of the Burea uof Traffic The Interstate Comlnerce Commission had enunciated this position earlier not only bytheir original acceptance of the PSA VI Valdez rate but also byacceptance of Alaska RRTariff No 74ICC No F40which became effective 1arch 11966 over protest of Sea Land This tariff covering Alaska Steam sSeattle Alaska Van Express Service publishes joint rates of Alaska Steam andthe Alaska Rail road from Seattle topoints inAlaska over joint routes via Vhittier Alaska This tariff contains rates tothe port of Vhittier with delivery bythe Alaska Railroad Sea Landargued that the rates toVhittier cover aport toport service and should befiled with the F1CNever theless the ICC accepted the entire tariff for filing Subsequently upon review of the entire situation Sea Lanel decided toconvert itspickup and delivery rates toand from Anchorage tojoint through rates Accordingly Sea Lanel filed anotice of cancella tion of itspickup and delivery rates tobecome effective July 301967 The Commission suspended the cancellation and instituted this pro ceeding todetermine ifthe cancellation were lawful THE ISSU SInthe order instituting this proceeding the Commission sought todeterm ine1The lawfulness of the removal of port toport rates from FICjurisdiction where such rates embody incidental pickup and delivery J1FMC
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services performed by or on behalf of a common carrier by water
within the port area in which it holds itself out to perform such inci
dental pickup and delivery services in connection with its linehaul
water carrier operation according to its applicable tariffs and

2 The lawfulness of SeaLandspractices with respect to its appli
cation of its proposed tariff device which would permit a change in
regulatory forum by redesignating a local porttoport service as a
joint porttoport service

CONTENTIONS OF THE PARTIES

SeaLand argues that as a matter of law the rates in question are
solely within the jurisdiction of the ICC Although the Alaska State
hood Act 48 USC 21488 July 7 1958 reserved to the FMC the
jurisdiction over Alaska trades which had existed before statehood
Congress subsequently granted jurisdiction over the establishment of
through routes and joint rates to the ICC through Public Law 87595
49 USC 316c Since SeaLand has changed its pickup and
delivery rates to joint rates SeaLand asserts that jurisdiction over
such rates is vested in the ICC as provided in Public Law 87595

Alaska Steam which has on file with the ICC tariffs containing
joint rates some of which cover local storedoor delivery as is the
case of SeaLand supports the position of SeaLand Alaska Steam
argues that the FMC jurisdiction in the Alaska trade is an exception
to the general pattern established by Congress which provides for reg
ulation of rail motor and water transportation in interstate com
merce When Alaska statehood was enacted Congress reserved the
question of jurisdiction over water carriers pending further study and
legislation Public Law 87595 followed In enacting Public Law 87
595 Congress intended to grant to shippers and consignees in Alaska
the same transportation advantages available in the other States and
to restore jurisdiction which had been previously excepted Therefore
Alaska Steam argues that joint rates comprising a linehaul move
ment and pickup and delivery were vested in the ICC

Hearing Counsel argue that Public Law 87595 was never intended
to divorce the FMC from jurisdiction over the type of operation in
volved here Hearing Counsel contend that the legislative history of
Public Law 87595 shows that the law was limited to a combination of

motor linehaul and water line haul routes The statute was designed
to allow shippers to deal with a single carrier consult a single tariff
and enjoy the benefits of joint rates which are generally lower than
a combination of local rates Thus Sea Land under the tariff rates
it now wishes to cancel was already achieving the benefits of the

it FMC



statute Public Law 87 595 was not designed to alleviate any problem
in this area Thus the statute should not be construed to extend to an
area where it is not needed In fact the language of the Alaska State
hood Act which reserved FMC jurisdiction is still the paramount
congressional pronouncement of how water transportation shall be
regulated ie by the FMC except where two linehaul services are
combined

The case turns upon the meaning of Public Law 87595 which
provides

Subsection c of section 216 of the Interstate Commerce Act as amended
49 USC 316c dealing with intermodal through routes and joint rates
is amended by adding at the end thereof the following new sentence As used
in this subsection the term common carriers by water includes water common
carriers subject to the Shipping Act 1916 as amended or the Intercoastal Ship
ping Act of 1933 as amended including persons who hold themselves out to
transport goods by water but who do not own or operate vessels engaged in the
transportation of property in interstate or foreign commerce between Alaska
or Hawaii on the one hand and on the other the other States of the Union and
through routes and joint rates so established and all classifications regula
tions and practices in Connection therewith shall be subject to the provisions of
this part

Specifically we must deride whether Sea Lands service is a through
route and joint rate within the meaning of the statute We read the
statute as not explicitly inclnding or excluding the service in question
Consequently it is necessary to examine the congressional purpose in
enacting the section as well as the regulatory framework of which it is
a part

tinder section 18a of the Shipping Act 1916 46USC 817 the
FMC originally regulated common carriers by water in interstate com
merce in the Alaska trade This authority was expanded under the
Intercoastal Shipping Act 1933 46 USC 84348 With the admis
sion of Alaska and Hawaii into the Union jurisdiction over water
transportation between those States and the contiguous 48 States
would have automatically devolved upon the ICC but for a specific
provision in the statehood acts which preserved jurisdiction in the
FMC Thus section 27 b of the Alaska Statehood Act provides
b Nothing contained in this or any other act shall be construed as depriving

the Federal Maritime Board of the exclusive jurisdiction heretofore conferred
on it over common carriers engaged in transportation by water between any
port in the State of Alaska and other ports in the United States its territories
or possessions or as conferring upon the Interstate Commerce Commission juris
diction over transportation by water between any such ports

11 FMO
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Subsequently a motor carrier Consolidated Freightways attempted
to file a joint tariff between itself as a motor carrier and a water car
rier regulated by the FMC Consolidated Freightways tariff named
six participating carriers five by motor vehicles and one a water car
rier Hawaiian Marine Freightways Inc The tariff named specific
rates on commodities between points to Utah Idaho and Montana
and Honolulu Hawaii Both the FMC and the ICC rejected the tariff
The FMC rejected the tariff because neither the Shipping Act 1916
nor the Intercoastal Shipping Act 1933 granted the FMC authority
to accept a rate publication naming singlefactor joint motorwater
freight rates from or to interior points in the United States and Ha
waii The long linehaul transportation overland was clearly subject
to ICC jurisdiction however it was impossible to determine from the
single factor rates in the tariff where FMC or ICC jurisdiction began
and ended

Following rejecting of its tariffs Consolidated republished them in
a form acceptable to the FMC The carrier deleted the joint rates from
inland points and replaced them with rates between the San Fran
cisco Bay port area and points in Hawaiian port area which rates in
cluded pickup and delivery service The tariffs published in this
fashion were kept on file with the Commission until the service was
discontinued on November 241961

Meanwhile Consolidated cited the rejection of its joint tariff to
Congress as proof that remedial legislation was needed in order to
establish the type of joint motorwater rates which the carrier had
attempted to create originally In pursuing this objective the vice
president of Consolidated testified before the House committee with

respect to the rejection of the joint tariff and stated that the pending
bills which led to final enactment of Public Law 87595 would if
enacted into law not only permit joint rates between points such as
Seattle and points within Alaska but would also permit joint rates
between points within the contiguous 48 States and points within
Alaska The proponents of Public Law 87595 several times referred
to Consolidatedsdilemmas Congress could not have contemplated the
SeaLandtype operation since Public Law 87595 was designed td

See hearing before a subcommittee of the House Committee on Interstate and Forelgnl
Commerce on HR 7297 and H R 7343 87th Congress 2d sess p 19 1962

The position of the FMC In rejecting the tariff was sound although section 2 of the
nntercoastnl Shipping Act 1933 requires carriers to file with the FMC all Its rates In
connection with the establishment of a through route the provision applies only If the
other carrier to the arrangement Is a water carrier There Is no provision in the net giving
the FMC jurisdiction over motor carriers such as Consolidated operating from inland 133
points to Hawall in conjunction with water carriers

See note 4 supra

See H Rept No 1769 87th Cong 2d sess 1962 2 105 Cong Rec House pp
1141921 1962

11 FM C
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authorize a type of transportation which neither the FMC nor the
ICC would permit Congress did not intend to repeal section 27 b
of the Statehood Act or overturn the long standing Commission prac
tices in accepting SeaLand type tariffs In this connection we men
tion pertinent remarks of Congressman Rivers the author of the legis
lation who stated

This hill cloes not detract from the authority presently exercised by the Fed
eral Maritime Commission over the Alaska waterborne carriers only to

the extent that through routes and joint rates are involved would the ICC at
tain any jurisdiction over the vessels plying in the Alaskan trade 108 Cong Ree
House p 11420 1962

Thus it is the Consolidated not the SeaLand type of operation
which Public Law 87595 contemplated Moreover Congressman
Rivers corroborated this view stating as follows on the floor of the
House

This bill merely enables all surface carriers involved in the

transportation of cargo to Alaska from points of origin in the 48 States to enter
into the through route and joint rate agreements I have mentioned and only to

the extent that through routes and joint rates are involved would the ICC attain
any jurisdiction over the vessels plying in the Alaskan trade Emphasis added
108 Cong Rec House p 11420 1962

We therefore conclude that Congress intended Public Law 87595 to
apply to a combination of linehaul inotor and water routes such as had
appeared in the rejected Consolidated tariff and not to a pickup and
delivery service included in a port toport rate such as Sea Lands

The purpose of the legislation was to confer the benefits of through
routes and joint rates on the users of motorwater services between
Alaska and Hawaii and the other 48 States tinder such a through
route and joint rate shippers would enjoy considerable benefits
shippers would be able to make one contract with the originating
carrier ascertain the rate by consulting a single tariff instead of many
and enjoy the economy of joint rates Sea Landscustomers presently
enjoy these benefits

Additional statements of Congressman Rivers show that he could not have had in mind
the Sea Land type operation when proposing his hill because he again referred to the
different situation such as Consolldatedswhere no agency would accept regulation Thus
he stated

By virtue of the general rule carried out under existing law common carriers subject
to the jurisdiction of different Federal regulatory agencies respectively may not In the
absence of specific statutory authority establish through routes and joint rates with
each other 108 Cong Rec Rouse p 11920 1962

10 As the Rouse Report states
The purpose of this hill is exceedingly simple It 1s merely to clarify the Interstate

Commerce Act so that the users of motorwater services between Alaska and Hawaii and
the other 93 States may have the same benefits of through routes and joint rates which

are enjoyed by users of motorwater services among the other 46 States and by users of
rail water services or of any combinations of service with air services among all of the
50 States H Rept No 1769 87th Cong 2d sess p 1 See also S Rept No 1799 87th
Cong 2d seas p 1 and H Rept No 1769 at 2 3
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144 FEDERAL MARITIME COMMISSION Even without these indications of limited congressional intent described above itwould besomewhat amaz ing tointerpret Public Law 87595 inthe maIlner suggested byrespondent and Alaska Steam Ifthe contentions of Sea Land land Alaska Steam are correct one would have toconclude that Congress intended torepeal section 27bof the Alaska Statehood Act and toupset longstanding FMC inter pretations of section 2of the Intercoastal Act 1V33 although Congress made nomention of such intentions rnder section 27bof the Ala ska Statehood Act jurisdiction over water transportation between Alaska and the other States was explic itly preserved inthe FMCAprinciple of stat utory construction directs that past legislat ion shall not berepealed byimplication Before such anintention can beimputed tothe legisla ture clear and manifest lan gnage indicating such anobjective must appear United States vB01 den 00308 US188 198 193V But there isnoclear fand manifest language inPublic Law 875V5 that serves toindicate anintention torepeal section 27bof the Alaska St atehood Act Indeed Public Law 875V5 isactually anamendment totwo sections of the Interstate Commerce Act sees 21G cand 305 band makes nomention whatsoever of the Ala ska Act Pursuant tosection 2of the Intercoastal Shipping Act 19346rsc844 the FMChas authority toaccept filings of port toport rates which include incidental pickup and delivery services Section 2requires that tariffs tobefiled shall also stat eseparately each terminal or other charge privilege or facility granted or allowed and any rules or regulations which inanywise change affect or determine any part of the aggregaJte of such aforesaid rates fares or charges rnder this provision the FfChas long accepted tariffs wh chinclude pickup and delivery service which water carriers frequently provide and publish intheir tariffs Thus inBernhard Vlmw nn00Inc vPorto Rwan Exp1 ess 003FMB771 1952 the Commission ordeTed the fiJing pursuant tosection 2of the 1933 act of rat esfares and charges which included motor pickup and delivery service and insome instances segments of rail transportation surrounding the line haul ocean movement uInNorth Oarolina Line Rates toand From Oharleston SO2USMC83lV39 JGBos1 oell 00vAmerican Hawaiian SS002USC951939 and Incre ased Rates KW3kolcwim River Alaska 11This service was Incontrast tothe Consolldated type tarlfr which establlshed acombi nation of motor and water llne haul segments of transportation each segment embracing long distances 11FMC
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4 FMB 124 125 1952 the Commission exercised its jurisdiction
over single factor rates which included pickup and delivery services
covering varying distances from portside Since enactment of Public
Law 87595 on August 27 1962 the Commission has continued to
accept tariffs containing single factor rates which include pickup and
delivery services Matson Navigation CoContainer Freight Tariffs
7FMC 480 491 1963 Certain Tariff Practices of SeaLamd Serv
ice 7FMC504 1963

We may presume that in the enactment of a statute Congress was
aware of prior applicable decisions of the courts or agencies Texaco
Inc v Federal Power Commission 317 F 2d 796 10th cir 1963 cert
denied 377 US 922 Therefore in the enactment of Public Law
87595 Congress knew of the many FMC decisions under section 2
of the 1933 act whereby single factor rates including pickup and
delivery services such as provided by SeaLand had been for many
years filed with the FMC We therefore conclude that Congress
intended to leave the SeaLandtype operation under the jurisdiction
of the FMC where it has always been and apply Public Law 87595
to a bona fide through route and joint rate situation such as that
attempted by Consolidated Freightways

The scheme of regulation which SeaLand and Alaska Steam advo
cate in mistaken reliance on Public Law 87595 is contrary to tradi
tional principles of transportation regulation If their contentions
were correct then Congress intended that transportation covering
over 1000 miles by water in connection with an incidental motor por
tion in a port area is no longer water transportation insofar as regula
tion is concerned In other words the relatively minute motor pickup
and delivery service is the sole determinant in establishing regulatory
jurisdiction This amounts to the tail wagging the dog

Congress and the courts as well as regulatory agencies have long
considered incidental transportation service rendered in conjunction
with the major linehaul to be part of the overall dominant service
even if the dominant service were provided by a different mode of con
veyance The ICC for instance regulated motor carrier pickup trans
portation as a terminal service rendered in conjunction with rail car
riage even before the Commission had been granted jurisdiction over
motor carriers as such Tariffs Embracing MotorTruck or Wagon
Transfer Service 91ICC 539 1924 In that case the ICC said

While motor truck or wagon transfer companies are not common carriers sub
ject to the Act truck or wagon transfer services performed in connection with
terminal services of a common carrier subject to the Act or with transfer of

12 We also tike official notice of Consolidated Freightways Local and Joint Container
Freight Tariff No 1 FMCF No 2
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freight in transit at an intermediate point by such common carriers are subject
to our jurisdiction Such service is a part of a transportation service by a carrier

over which we have jurisdiction The term terminal service may also include ac
cessorial services in the nature of the collection and delivery of freight commonly
referred to as storedoor delivery 91 ICC at 547

After the passage of the Motor Carrier Act of 1935 which gave the
ICC specific jurisdiction over motor carriers it nevertheless continued
to regulate pickup and delivery services as part of the major rail line
haul carriage Scott Bros Inc Collection and Delivery Service 4
MCC 551 1938 Pickup and Delivery in Official Territory 218
ICC 441 1936

The Transportation Act of 1940 further emphasized the con
gressional scheme to confer jurisdiction over incidental modes of trans
portation on the agency regulating the linehaul carriage to which the
other mode is ancillary Thus section 202c2 of the Interstate Com
merce Act added by the 1940 act exempted certain terminal services
including pickup and delivery from otherwise applicable regulation
and directed that these incidental services should be regulated in con
junction with the regulation of the Linehaul carrier

A similar pattern of congressional intent that incidental motor serv
ices are to be regulated as part of the dominant linehaul transporta
tion appears in the Civil Aeronautics Act of 1938 52 Stat 973
Section 1107j of that act 49 USC 303 b 7a amended the Inter
state Commerce Act so as to oust the ICC from jurisdiction over motor
transportation when incidental to air transportation The Federal
Aviation Act also authorizes air carriers to enter into joint rates with
and carriers and defines air transport to include carriage partly by air
and partly by some other mode 49 USC 1483 Pursuant to this
legislative scheme and the analysis of incidental transportation seg
ments on which it is based the ICC has relinquished regulation of
subsidiary motor carriage to the Civil Aeronautics Board which now
exercises full economic regulation as an incidental service performed
in conjunction with linehaul air carriage SeeGolembiewski Common
Carrier Application 48 MCC 1 1948

The fact that the motor segment incidental to the air transportation
is itself sizable does not thereby change its incidental nature In City
of Philadelphia v Civil Aeronautics Board 289 F 2d 770 DC Cir
1961 the court ruled that a pickup ancl delivery service between
Philadelphia and Newark Airport 90 iniles away in connection with a
transcontinental air freight service was air transportation within the

n The ICC considered see 202x2 to be essentially 8 codification of Its post juris
dictional policy with respect to regulation of Incidental terminal operations See Movej
mcnt of Highway Trotters by Rog 293 t CC 93 102 1904
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meaning of the Federal Aviation Act and consequently was to be
regulated by the CAB

It is clear then that respondentscontention that its motor pickup
and delivery service should cause a change in traditional regulatory
jurisdiction is in drastic violation of the entire pattern of regulatory
law in this area Certainly Congress has not manifested any intention
of causing such a radical alteration in regulation by the enactment of
Public Law 87595

Respondent contends that motor carriers servicing terminal areas
may enter into through routes and joint rates with water carriers oper
ating to and from Alaska and that the ICC has recognized that such
arrangements fall under Public Law 87595 Likewise SeaLand
points out that the ICC accepts for filing tariffs similar to its own
Certainly a motor carrier in Alaska may enter into a true through
route and joint rate arrangement such as contemplated by Public
Law 87595 The cases cited by SeaLand especially the Lindstrom
case supra relied upon so heavily establish this nothing store These
eases are not even pertinent to this inquiry whether Sea Lands
porttoport service with pickup and delivery is a through route and
joint rate

As the Interstate Commerce Commission said in Lindstrom

There is also the possibility that the porttoport service of the Alaska State
Ferry System or of applicants motor common carriers or both may be found
by the Federal Maritime Commission which is responsible for administering the
Shipping Acts to be those of a common carrier subject to the Shipping Act 1916
Although such a finding might result in some duplication of regulation we do not
perceive any conflict arising therefrom 98 MCC at 653

We conclude therefore that our interpretation of Public Law 87595
and our decision here is not inconsistent with Lindstrom

The ICC recognizes that through routes and joint rates could be
established between motor and water carriers IIowever prior to the
time SeaLand changed the nomenclature in its tariff and transmitted
the newly styled document to the ICC that Commission had spe
cifically considered the SeaLand operation not to be subject to its
jurisdiction Thus on April31967 the ICC stated

On May 3 1984 SeaLand Service inaugurated a water carrier service between
Seattle and Anchorage and Kodiak Alaska which is not an operation subject to
this Commissionsjurisdiction SeaLand Freight Service IncPurchaseAlaska
Freight Lines Inc 104 MCC 28 31 1967

Citing Tracking L0 L Freight in Licu of Roil Service 185 10 C 71 193
Lindstrom Extension Southeast Alaska 98 M C C 647 1965

According to Sea Land the ICCs construction is entitled to great weight 100 v
Memphis Union Station Oo 360 F 2d 44 6th Cir 1966
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CONCLUSION

Respondent SeaLand has not changed the physical elements of its
service from the Seattle area to the Anchorage area SeaLand has
merely changed certain nomenclature in its tariff Such a change does
not divest this Commission of jurisdiction because Sea Lands service
remains one contemplated by the Intercoastal Act 1933 not a joint
service as contemplated by Public Law 87595 Accordingly Sea
Lands tariff for this service must be filed with this Commission An

appropriate order accomplishing this will be entered

ORDER

This proceeding having been instituted by the Federal Maritime
Commission and the Commission having fully considered the matter
and having this date made and entered of record a report containing
its findings and conclusions thereon which report is hereby referred to
and made a part hereof

Therefore it is ordered That pursuant to the Commissionsauthor
ity ender section 18a of the Shipping Act 1916 and the Intercoastal
Shipping Act 1933 respondent Sea Land Service shall within 30
days of the date of this order or November 30 1967 whichever is
sooner strike from its tariff a publication designated Supplement o
9 to Fright Tariff No 116 FMCNo5

It is further ordered That respondent Sea Land Service Inc shall
continue to meet the requirements of section 18 a and the Intercoastal
Shipping Act with respect to the service which was found in the report
herein to be subject to the jurisdiction of the Federal Maritime
Commission

It is farther ordered That the consecutively numbered supplement
to the aforesaid tariff filed by SeaLand Service as required by our
Order of Suspension and Investigation of July 21 1967 may be re
moved from said tariff

By the Commission
S FRINCIS C HDRNEY

Assistant Secretary
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DOCaET No 676

AMERICAN UNION TRANSPORT INC INCREASED RATES AND
CHARGES ON IRON AND STEEL NEW YORK TO PUERTO RICO

DECIDED OCTOBER 23 1967

The following rates and charges of American Union Transport Inc on iron and
steel found just and reasonable

1 Extralength charge of 065 per foot per ton weight or measurement
justified because of difficulty and expense in loading extra4ength steel

2 Latedelivery charge of 5 a ton weight or measurment justified be
cause it assures compliance with prearranged delivery time and partially
compensates carrier for costs resulting from delay

3 Rates of 26 a ton weight or measurement on piling shells nested and
30 a ton weight or measurement on iron and steel NOB tall within
zone of reasonableness and no reason appears for requiring change in these
rates

4 Rate 3 above NOB rate 33 a ton weight or measurement on cast
iron justified beoause frailty of commodity subjects it to higher claim
potential

Method of computation of stevedoring extras expense as a percentage of steve
doring contract rate on general cargo found not unreasonable

Amy Soupi for respondent
Howard L Cassard for Raymond International Inc and Paed V

Miller for Bethlehem Steel Export Corporation Steamship Service
Corporation interveners

Donald J Brunner and Robert P Watkins as Hearing Counsel

REPORT

BY THE COMMISSION Join HARLLEE Chairman GEORGE H HEARN
Vice Chairman ASHTON C BARRETT JAMES V DAY JAMES F
FANsEEN Co77v7i98ionera

This proceeding was instituted on our own motion on January 20
1967 to determine the lawfulness of new rates and charges of re
spondent American Union Transport Inc ALT on iron and steel

11 FMC
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products andor new rules regulations and practices affecting such
rates and charges to become effective January 19 1967 Bethlehem
Steel Export Corp Steamship Service Corp Bethlehem and
Raymond International Corp Raymond intervened but Bethle
hem did not participate further in the proceeding Hearings were held
before Examiner C W Robinson Raymond participated in the hear
ings but thereafter withdrew from the proceeding On August 8
1967 the Examiner issued an initial decision There was no oral
argument

THE NEW RATES AND CHARGES

A General

Respondent has furnished the only regular breakbulk service from
the North Atlantic to Puerto Rico since September 1966 Prior to the
publication of the rates rules and regulations underlying this
investigation respondents tariff contained 105 commodity rates for
and 125 commodity descriptions of iron and steel products The
rates thereon ranged from 96 cents a 100 pounds for bolts to 298
a 100 pounds for piling shells most of the rates ranging between
125 and161

The tariff revision effective January 19 1967 lumped all iron and
steel into two classifications namely 1 cast iron and 2 iron and
steel NOS Not Otherwise Specified The rate for the former 33
a ton weight 2000 pounds or measurement 40 cubic feet and
the rate for the latter was 30 weight or measurement WM
Tied to the rates were two qualifications first heavy lift cargoes
were required to be delivered to respondent at a prearranged place and
time and if not were subject to an extra charge of 5 a ton WM
and second pieces in excess of 30 feet long were to be charged an addi
tional 1 a foot per ton W M Just before the hearing the late
delivery charge was changed to make it applicable to all iron and
steel instead of heavylift cargo only In addition instead of assessing
the late delivery charge where cargo was not loaded on the vessel for
which it was booked demurrage charges were to be assessed against
the cargo pending arrival of the next vessel

Effective in early June the extra length charge was reduced from
1 to 65 cents a foot per ton WM and a rate of 2600 a ton WIM
was published for piling shells nested which had preciously been in
cluded in the category of iron and steelNOS

t Prior to this Iron and steel had moved on a weight basis of 2240 pounds
The order of investigation provides that In the event the matter hereby placed under

investigation Is changed or amended before this investigation has been concluded such
changed or amended matter will be included to this tnvestigatton

11 FMC
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According to respondentsexhibits its fully distributed costs for
handling general cargo in 1966 were 3188 per payable ton or 2846
a ton of2000 pounds On this basis only four iron and steel commodi
ties yielded a profit these four were rated at 161 per 100 pounds or
3606 a long ton The new rate of 30 per short ton 3360 per long
ton is a reduction for those four commodities although one of them
is now rated on a measurement basis The fully distributed costs for
general cargo are expected by AUT to increase about 95 cents in 1967
raising the total costs to 3283 It is anticipated by AUT that under
the new rates there will be a loss of283 on cargo shipped on a meas
urement basis and a profit of 69 cents where freighted on a weight
basis

AUTs tariff modification represents a rate increase on about 90
percent of all items that will continue to move on a weight basis and
the rates on over half of the iron and steel tonnage carried for the
periods of record have been increased Of the iron and steel commodi
ties carried by AUT in the latter half of 1966 only four have stowage
factors substantially in excess of 40 cubic feet one measurement ton
and of these only one moved in a volume exceeding 500 tons
The Stevedoring Problem

The contract rate for AUTs New York stevedores is 925 per pay
able ton On December 8 1966 AUTs New York stevedores wrote
AUT that the rate of 925 received for handling steel products
freighted on a weight basis of 2240 pounds cost the stevedore 1282
per ton for stevedoring only and that expenses for wharfage and
other items brought the total gross cost to 1672 per weight ton
Relief from this situation was requested This letter was followed by
another dated January 3 1967 informing AUT that the stevedore
could no longer continue to handle steel cargoes under the then present
procedure as the loss has been far too exorbitant for us to absorb it
was agreed however to continue the existing rate on steel not over 30
feet in length with the exception of hollow steel piling

The contract rate for the stevedore in Puerto Rico is 450 per pay
able ton A letter from AUTsPuerto Rican stevedores dated Decem
ber 30 1966 stated that they were losing 6324 per hour on hollow
steel pipe they also agreed to handle steel in lengths not over 30 feet
at the existing rate with the exception of hollow steel pipe

It Is uncertain whether these figures relate to all Iron and steel or lust certain eom
moditles It Is clear that they refer at least to extralength steel and piling shells nested
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DISCUSSION AND CONCLUSIONS

No exceptions have been taken with respect to the Examinerscon
clusions pertaining to the extra length charge the late delivery charge
and the rate on piling shells nested We find these rates and charges
to be just and reasonable for the following reasons

1 ExtraLength ChargeThe difficulty and expense involved in
loading extra length iron and steel aboard AUTsvessels justify this
charge The size of the hatch openings on AUTs vessels is either
29 3 or 31 6 which makes it difficult and expensive to load extra
length iron and steel Inasmuch as as noted above the New York and
the Puerto Rican stevedores served notice on AUT that they would
no longer handle steel over 30 feet in length at the then current con
tract rates stevedoring contract rates for all extra length steel will be
renegotiated Respondent has been unable to verify its exact cost for
handling extra length iron and steel It estimates however based upon
evidence of the cost to the stevedores of handling extra length steel
and estimates of the revenue which would have been earned if the

065 charge had been in effect that the065 charge will be sufficient
to enable AUT to compensate the stevedores for the cost of handling
this cargo

2 LateDelivery Charge Because steel must be loaded in the bot
tom of the ship for reasons of stability failure to have it delivered on
time would either hold up loading of other cargo or result in the shut
ting out of the steel after the other cargo is loaded Steel comes to the
terminal in rail cars and frequently does not arrive at the appointed
time between December 1966 and April 1967 21 shipments2355728
pounds were latedelivered and loaded on subsequent ships there
were other ate shipments which held up loading The latedelivery
charge is justified as it more nearly assures compliance by the shipper
with prearranged delivery time and partially compensates AUT for
costs resulting from the delay in delivery and loading The reason
ableness of the charge is further supported because it is not assessed
if the ship is not held for cargo but rather demurrage is assessed
against the cargo pending arrival of the next ship

3 Piing Shells NestedThiscommodity has a stowage factor of 90
ratio of one weight ton to 218 measurement tons For this reason it

is expensive to handle The New York stevedore estimates loading at
the rate of 123 long tons an hour Of the iron and steel commodities
handled by AUT in the second half of 1966 only piling shells exceeded
500 tons furthermore this commodity was one of only four whose
stowage factors exceeded to any great extent 40 cubic feet to the ton
During that period piling shells totaled about 42 percent of all steel
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moving via AUT in the trade Intervener Raymond has been the only
shipper of the commodity but there was no movement between early
1967 and the time of hearing However inasmuch as the stevedores are
paid es the cargo is freighted the shift to a WMbasis for this com
modity should allow the stevedores to recover expenses should the
commodity begin to move again since they will earn 218 times their
previous amount The return to AUT is slightly less than the total of
fully distributed costs but well in excess of its total stevedoring costs
on this commodity

The only ultimate conclusion of the Examiner to which Hearing
Counsel except is his finding with respect to the justness and reason
ableness of the 30 rate for iron and steelNOScontending that all
iron and steel rates should be 26 per short ton Hearing Counsel do
not except to a 3 differential above these rates for cast iron because
of the susceptibility of this commodity to breakage and increased
claims

In support of its 26 figure Hearing Counsel contend that fully
distributed costs when properly computed should not exceed 30
ATJTs costs they contend have been overstated because one of the
items of expense the socalled stevedoring extras a was improperly
computed AUT had computed this extra charge which experience had
shown to be 3639 percent of the stevedoring contract in New York
and 9997 percent of the stevedoring contract rate in San Juan as a
percentage of the stevedore contract rate on general cargo Hearing
Counsel contend that beoause the contract rate on general cargo is
higher than the contract rate on vehicles which are the highest revenue
producers for AUT and account for its greatest tonnage the use of
a percentage of the contract rate on general cargo to compute the extra
charges inflates and distorts the dollar amount of extras They contend
that the proper method of determining the figure for extras per pay
able ton would be to divide the total dollar amount of extras by the

6 Hearing Counsel except to the Examiners quotation from n letter from Raymonds
counsel stating that Raymond was constrained to withdraw from the proceedings with
regret that the applicable law does not lend support to our grounds for intervention
arguing that the letter was not subject to crossexamination and argument to discover the
soundness of the baste for its opinion The letter is a part of this proceeding but only for
the purpose of showing the opinion of its writer It appears that the Examinersquotation
was Intended only for this purpose At any rate the letter Is neither competent evidence
nor testimony on the propriety of the rate on piling shells nested and no reliance is
placed on it herein

a The differential of course should establish a rate of 29 rather than 33 Insofar as
Hearing Counsel are concerned

6 This Stem Includes overtime extra labor detention penalty time carpentry and dun
nage lashing and unlashing in New York and clerks checkers and watchmen in addition
to the factors just enumerated at San Juan

Rearing Counsel ask the Commission to take official notice of these facts which are
contained in AUTsGeneral Order 11 submission for 1966

11 FMC
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total number of tons carried by AUT The extras generally must be
attributed evenly to all cargo and not only the general cargo Hearing
Counsel maintain either beoause they do not relate directly to the
commodity involved or there is no way to determine their relationship
to the commodity Although Hearing Counsel contend that a proper
calculation of extra expense will reduce the dollar amount of respond
ents fully distributed costs substantially below 30 per ton they
admit that the exact amount of the reduction cannot be calculated
from the record which lacks the figure for the total dollar amount
of extras

We agree with the Examiner that the 30 rate on iron and steel
NOSis just and reasonable We cannot say that the method of cal
culating the extras employed by AUT is unreasonable The compu
tation of extras as a percentage of the stevedoring rate on the
commodity under investigation is supported by the record in this pro
ceeding which indicates that at least some of the extra expense items
have a relation to the commodities involved inasmuch as they are func
tions of productivity and the contract rate paid the stevedore depends
upon his produotivity

Most iron and steel commodities transported at the lesser 26 rate
contended for by Hearing Counsel would not realize a return above
AUTs fullydistributed eosts Revenue on iron and steel stowing 40
cubic feet per ton would fall short of fully distributed costs by 683
Nearly 58 percent of all iron and steel carried during the second half
of 1966 was other than piling shells and with the exception of three
commodities all stowed less than 40 cubic feet to the ton There are no
protests extant to the 30 rate and no reason appears which would re
quire a 26 rate Indeed as noted above AUT anticipates that under
its 30 rate there will be a loss of283on cargo shipped on a measure
ment basis

We concur with the Examiner and the parties that the rate on cast
iron 3 higher than the rate on iron and steel NOS is justified by
the frailty of this commodity which subjects it to a higher claim
potential

Hearing Counsel except to the Examinersstatement that inasmuch
as the subject rates and charges had not been suspended the burden of

b mathematical rrpre tat ion of the methods of computing extras ts
Nearing Counsel

Total amount of extras extrasper payable ton
Total number of payable tons

4UT Total extras
Total straight time 1 I Xetexedorutg contract rate on general cargo

extrasper payable ton

11 FMC
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proof was upon Hearing Counsel to show that they are unjust or un
reasonable rather than upon AUT to show that these rates and charges
are just and reasonable We agree with NUT that this question is not
determinative of this proceeding inasmuch as AUT has justified its
rates and charges on the basis of sufficient evidence of record

This proceeding is discontinued
By the Commission

SEAL Signed THOMAS LISI
Secretary

11 FMC
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No 6668

IN THE MATTER OF

AGREEMENTS Nos T1953 AND T1953A

TERMINAL LEASE AGREEMENTS BETWEEN THE CITY OF OAKLAND AND
MATSON NAVIGATION COMPANY

INITIAL DECISION ADOPTED OCTOBER 27 1967

A lease of land from a port for a marine terminal and freight station to a com
mon carrier by water at a fixed term and rent may be approved without
the inclusion of review provisions since section 15 of the Shipping Act
1916 requires continuing agency scrutiny of such agreements

J Kerwin Rooney for the Port of Oakland
David F Anderson for Matson Navigation Co
RogerArnebergh Edward C Farrell and Waiter C Foster for city

of Los Angeles
Donald J Brunner and Roger A McSlaea 111 Hearing Counsel

REPORT

BY THE COMMISSION JOHN HARLLEE Chairman GEORGE H HEAFN
Vice Chairman ASHTON C BARRETT JAMES V DAY JAMES F FAN
SEEN Commissioners

The Commission instituted this proceeding on December 14 1966
to determine whether Agreement No T1953 a lease of land for use
as a terminal from the city of Oakland to Matson Navigation Co and
agreement No T1953A a lease of land between the same parties for
use as a freight station should be approved pursuant to section 15 of
the Shipping Act 1916 Examiner Herbert K Greer served an initial
decision on July 24 1967 We heard oral argument on October 11
1967
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Only Hearing Counsel excepted to bhe Examinersinitial decision
Hearing Counsel argue that the Examiner erred in recommending
approval of the terminal lease agreements without modifying them to
incorporate rent review provisions under which the parties would
periodically recalculate the amount of rent to assure that this amount
would remain at it compensatory level Hearing Counsel also contend
that the Examiner should not have found that the proposed rent was
compensatory since the costs upon which the rent is based are esti
mated costs rather than costs which will actually be experienced Hear
ing Counsel made these same arguments to the Examiner Upon re
viewing these exceptions we concluded that the Examiners findings
and conclusions on the issues presented are correct Accordingly we
hereby adopt the Examinersdecision as amended a copy of which
is attached hereto and made a part hereof as our own and for reasons
set forth in the decision

It is ordered That agreements Nos T1953 and T1958A are
hereby approved and this proceeding is discontinued

By the Commission

11 FMQ
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Morass Lisa
Secretary































172 FEDE ALMARITIME COMMISSION protest with the Commission alleging that the rates had become unreasonably lowand detrimental tothe commerce of the United States This proceeding was initiated soon thereafter By the end of 1962 Sabre left the trade and hythe middle of 1963 Eddie and Thai Lines did likewise Inthe case of Eddie itappears that itwas motivated asmuch byanincrease inthe tramp market asbythe reduction inrates inthis trade Beginning inApril 1963 the conference increased itsrate oncotton piece goods from 18to25and onJanuary 11964 there was agen eral increase onall of the commodities involved averaging approxi mately 21percent The remaining four nonconference lines followed suit and raised their respective rates shortly thereafter By Junuary 1967 the rates bthconference and nonconference had increased substantially though innoinstance tothelevels they were inJanuary 1962 ISSUES PRESENTED The primary issue inthis case isthe status of rates prevailing in1962 63under section 18b5or whether this issue has become moot Other issues include whether agroup of carriers whose only con nection with the trade inquestion isthrough aninterconference agreement should bedismissed asrespondents the legality of atariff rule which provides for avaluable service exClusively toshippers and consignees of Chinese descent and whether pleas of inadvertence or ioated incident are valid defenses toviolations of section 18b3DISCUSSION Inhis initial decision presiding Examiner John 1arshall con clnde lthat all of the respondent carriers except Sabre charged rates which were sounre asonably lowastobedetrimental tothe commerce of the United States inviolation of section 18b5of the Shipping Act 1916 He found that all respondent carriers inthe trade have tariff pro visions relating toChinese merchandise or Chinese provisions which provide rates that are unjustly discriminatory toshippers not of Chinese descent and which grant anundue and unreasonable pref erence and advantage toparticular persons and descriptions of trffic The examiner found Thai Lines Ltd tohave granted rebates inviolation of sections 1617and 18b3The examiner also con cluded that Thai Lines Ltd China Union Lines Isbrandtsen Steam ship Co and Eddie Steamship Co had charged and collected rates other than those lawfully onfile with the Commission inviolation of section 18b3of the act 11FMC



RATES HONG KONG UNITED STATES TRADE 173 As remedial action the examiner recommended the deletion of the offending language contained inthe tariffs which would grant apref erence toshippers and consignees or Chinese descent and directed the collection of undercharges bythose found tohave violated section 18b3This case was the first tobebrought under section 18b5of the act asamended in1961 4Ithas continued now nearly five years long since the cessation of the rate war inthe Hong Kong United States Atlantic and Gulf trade The rate war which was the occasion of this investigation inthe first place was over almost before this proceeding got underway The facts of record the costs and competi tive pressures all pertain tothis formerly chaotic situation ThEi trade has long since regained anelement of stability Because of the pro tracted delay due inlarge measure tothe necessity for subpena enforcement proceedings inthe courts we conclude that the investigation should bediscontinued onthe ground that ithas become moot 5This isnot tosay that inanappropriate case the Comnlission could not consider an18b5case simply because the carrier or con ference involved chose toincrease or decrease itsrates at the 11th hour However some useful purpose must beserved before the Com mission will undertake toexamine acarrier snow defunct rate struc ture Similarly the Commission will not consider out dated economic evidence upon which the findings of unreasonableness and detriment tocommerce must bebased However being mindful of the futility inacting with dispatch toregulate the rates under investigation here itisincumbent upon ustoattempt toestablish guidelines and proce dures for handling such proceedings with dispatch inthe future Intwo previous investigations we have embarked upon aprogram toestablish criteria for findings under section 18b5InIron and Steel Ra tes Expo rtIrnport 9FMC180 1965 we decided that 7hen arate disparity inreciprocal trades onsimilar commodities appears and when movement of goods under the higher rates has been impaired the car rier quoting the rates Jllust demonstrate that the disparate rates are reason able All facts pertaining tothe reasonableness of the rates are uniquely inthe possession of the carriers Unless sointerpreted section 18b5becomes anullity and we will not impute tothe Congress the enactment of ameaningless sta tute The mere existence of adisparity does not necessarily Dlean that the higher rate isdetrimental tothe commerce of the United States The COJll mission would still have the burden of proving that the rate has had adetri ental effect oncommerce egthat tonnage ishandicapped inmoving because Public Law 87346 act of Oct 31961 75Stat 762 ISSee for example the case of Oargo toAdriatic Black Sea and Levant Port8 2USMC421940 which the Commission dismissed for mootness after the offending lowrates adbeen discontinued 11FMC
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the rate is too high The carrier would be required to justify the level of the
rate by showing that the attendant transportation circumstances require that
the rate be set at the level Subjects of justification may include myriad rate
making factors which might differ between the inbound and outbound rates
These include competition volume of movement stowage stevedoring costs
and others 9FMC at 191192

In Outbound PatesAfecting Export High Pressure Boilers 9FMC
441 1966 we formulated similar reasoning with respect to another
section 1814 5 situation

Following these decisions we will attempt to establish criteria for
findings under section 1815 where one carrier or conference is al
leging that the rates of another carrier or conference are so unreason
ably low as to be detrimental to the confnerce of the United States
The first principle which we will follow is that a rate which fails to
meet outofpocket costs of the carrier quoting the rate is unreason
ably low By outofpocket costs we mean cost of handling the cargo
into and out of the vessel plus any directly assignable costs such as
brokerage etc The problem is how a complaining carrier would estab
lish the outofpocket costs ofhis A complaining carrier
most certainly can demonstrate its own outofpocket costs incurred in
carrying a particular commodity We believe that such a showing es
tablishes a presumption of the prevailing outofpocket costs on a par
ticular commodity in a particular trade It would then be incumbent
upon the carrier whose rate has been challenged to rebut the presump
tion created by showing that his actual outofpocket costs and other
rate factors vary materially from those developed by the complaining
carrier

This approach takes care of one aspect of such a proceeding A com
plaining carrier in order to make out a case under section 18b5
must also establish a prima facie showing of detriment to commerce
If the complaining carrier can demonstrate an adverse economic im
pact upon itself the carrier has made out a prima facie case of detri
ment to commerce Again such proof would be subject to rebuttal by
the carrier whose rates have been complained of

In summary a carrier may by proving its own outofpocket costs
establish a rebuttable presumption of the outofpocket costs prevail
ing generally in the trade Secondly a carrier may show detriment to
commerce by proof of some measurable adverse economic impact it
self In establishing these standards we hopefully have avoided the
pitfalls of protracted litigation which were demonstrated in this pro
ceeding This procedure should also place the burdens of proving facts
upon those persons most capable and most readily able to prove such
facts

11 FMC
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CIINESE MERCtrANDISn

The examiner concluded that the respondent carriersboth con
ference and nonconferencehave tariff provisions concerning Chinese
merchandise or Chinese provisions which provide rates which are
unjustly discriminatory to shippers not of Chinese descent and which
grant undue and unreasonable preference and advantage to particular
persons and descriptions of traffic in violation of sections 16 First and
17 of the Act

While it is possible that these tariff provisions could be construed in
such a way as to permit the giving of a more favorable rate to shippers
and consignees of Chinese descent we find nothing in the record that
such a construction was in fact made

Although we do not hold that actual episodes of discrimination must
be shown in all instances in order to find a violation of sections 16 and
17 it seems to us that where a tariff provision is only potentially capa
ble of resulting in discrimination and where not even an allegation of
actual resulting discrimination has been made let alone any evidence
of such discrimination presented the role of the Commission should
be remedial and not punitive

The tariff rule referring to Chinese merchandise used by the
New York Freight Bureau Hong Kong in 1962 provided as
follows

C3 CHINESE MEROHANDISE

1 Chinese merchandise comprises all commodities essentially used by Chinese
which are below ad valorem valuation and which are not specified in the tariff
2 On shipments of Chinese merchandise where a freight forwarding service

is performed by a Chinese shipper for a Chinese consignee and the carrier is
so advised by the shipper the following fees will be applicable and will be
shown on thhe carriersbiti of lading as a separate item

Payment of freight and freight forwarding fee will be collected by the
carrier in accordance with tariff note B1 2 Payment of freight forwarding
fee will be paid to the shipper in local currency at official rate of exchange
in effect on date of shipment

On rates assessed on a tonnage basis2 per revenue ton
On rates assessed on a 100pound basis on silk piecegoods and spun silk

yarn silk pongee raw silk10 cents per 100 pounds
On dumber and logs2per1000 board feet
On rubber2per 50 cubic feat

No such fees will be applicable on charges assessed on an ad valorem basis
or on rates assessed on a per package basis or on minimum bill of lading
charges

Other respondent carriers had substantially similar provisions or
rules in their respective tariffs with the exception of China Union
Lines Ltd which never had such a rule

11 FMC
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While we find that this rule does not lend itself to discrimination

in rates nevertheless it is objectionable on the ground that it permits
the performance of a special service to shippers and consignees of
Chinese descent where such services are not available to non Chinese

shippers and consignees
There is nothing wrong with a carrier accommodating its shippers

and consignees by agreeing to perform extra services for them A dif
ficulty arises only when these services are not uniformly available to
all shippers on an equal basis

In the instant case the conferences and most of the i ndependent car
riers agreed to collect forwarding fees from the consignees for the
account of the shipper who according to time honored custom among
the Chinese was generally a compradore This compradore system
according to the somewhat scanty testimony is used almost exclusively
by persons of Chinese descent Thus it is not surprising that the rules
in the respective tariffs of the parties governing the collection of these
fees were written in such a way that the service is available only to
Chinese shippers performing a freight forwarding service on behalf
of a Chinese consignee Nevertheless any privilege a facility or serv
ice which is available only to certain persons based solely upon their
race nationality or ethnic origin constitutes an unjust and unreason
able practice which is forbidden by section 17 of the act Where such
a practice is codified into a rule the existence of the rule itself consti
tutes the violation There is no need to show any actual discrimina
tions under it

Section 17 of the Shipping Act provides in pertinent part that
Every carrier and every other person subject to this act shall estab

lish observe and enforce just and reasonable regulations and practices relating
to or connected with the receiving handling storing or of property
Whenever the board finds that any such regulation or practice is unjust or un
reasonable it may determine prescribe and order enforced a just and reason

able regulation or practice

Several respondents argue that there must be a showing of an ac
tual discrimination to support a finding of violation of section 17 The
plain Language of the second paragraph of section 17 dictates a con
trary conclusion This paragraph of the act is directed at unjust or un
reasonable regulations as well as improper practices

There is no substantial evidence of record to support any finding
other than that the terms Chinese merchandise or Chinese provi
sions refer to a commodity grouping embracing Chinesetype food
stuffs

It is a common practice to use a generic term as a commodity item
where that term includes a number of related and similar commodities
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However it was not until the publication of General Order 13 6 on
May 27 1965 that it became mandatory to list the items included in
the generic term

Since the time of the hearings both the conference and nonconfer
euce carriers have amended their tariffs so as to enumerate the partic
ular items which are included under the generic terms Chinese
merchandise or Chinese provisions This is in complete harmony
with section 5365gof General Order 13 supra

Lim Israel has completely deleted its rule relating to the collec
tion of freight forwarding fees on behalf of Chinese shippers and
Isbrandtsen has modified its rule by simply eliminating the word
Chinese wherever it formerly appeared thus making this service
available to all shippers on an equal basis

We find that rule 10 of the New York Freight Bureau Hong Kong
and rule 28 a of Orient Overseas Line are unjust or unreasonable in
violation of the second paragraph of section 17 of the act in that they
provide for the granting of a valuable serviceviz the collection of
freight forwarding fees only to shippers of Chinese descent when
shipping to consignees of Chinese descent

THE ASSOCIATED LINES

Nine of the carriers which were named parties repondent in this
proceeding 7 have never operated in the Hong Kong United States
Atlantic and Gulf trade All of these carriers are members of the

Trans Pacific Freight Conference 6 which operates from Hong Kong
to United States West Coast ports This conference and the New York
Freight Bureau Hong Kong are joint signatories to the Hong Kong
North Atlantic and Gulf Joint Agreement FMB No 4379 This joint
agreement provided inter alia that one conference could veto a rate
action of the other and provided for transshipment arrangements
among themselves These nine lines did not participate in the hearings
nor were they asked to furnish any witnesses or documentary evidence
There is no record showing of any transactions involving these car
riers in the Hong KongUnited States Atlantic and Gulf trade Thus
while the initial determination to name these earners as respondents
was justified on the basis of their close working relationship through
the interconference agreement supra clearly there is no reason now
why they should not be dismissed as respondents

646 CFR 5365g30 Federal Register 7141 May 27 1065
7 American Mail Line Ltd Java Pacific Hoegh Line Klaveness LineJoint Service

Knntsen LineJoint Service National Development Co Nissan Eisen Kaisha Ltd
P 0Orient LinesJoint Service Pacific Far East Line Inc and States Steamship Co

8 The conference itself was not joined as a party respondent

11 FMC
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SECTION 18h3 VIOLATIONS

In the course of the hearings several instances of charging other than
the rate specified in the carriers tariff came to light This violates
section 18 b 3 of the act which provides

No common carrier by water in foreign commerce or conference of such car
riers shall charge or demand or collect or receive a greater or less or different

compensation for the transportation of property or for any service in connection
therewith than the rates and charges which are specified in its tariffs on file
with the Commission and duly published and in effect at the time nor shall any
such carrier rebate refund or remit in any manner or by any device any portion
of the rates or charges so specified nor extend or deny to any person any privi

lege or facility except in accordance with such tariffs

Only two of the five lines found by the examiner to have violated
this section excepted to the findings Isbrandtsen and China Union
Lines and their exceptions are by way of confession and avoidance
ie that the incidents found to have violated section 18b3 were
isolated and inadvertent occurrences

We have no authority under section 18b3 to dismiss a charge
simply because it may have been an isolated violation or an honest mis
take though we nifty couple our finding of violation with such other
factual determinations as may tend to mitigate the seriousness of the
offense We see no reason to disturb the examinersfinding with respect
to the section 18b 3 violations and they are therefore incorporated
below in substantially the same form as found in the examinersinitial
decision

China Union Lines

China Union charged rates Less than those on file on three shipments
loaded September 5 1962 Each shipment involved rubber shoes which
due to language difficulties the carrier miselassified as rubber prod
ucts The former was rated at 30 and the latter at 25 The total

undercharges amounted to 25650 While this was clearly an inad
vertent mistake it was nonetheless a violation of section 18b3 of
the act and it is so found

Eddie Steamship Co

Eddie charged rates less than those on file with respect to four ship
ments loaded February 15 1963 Undercharges totaled 17717 It is
found that these undercharges were in violation of section 18b3
of the act

11 FMC
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Isbrandtsen Steamship Co now American Export Isbrandtsen
Lines Inc

Isbrandtsen charges rates less than those on file with respect to two
aipments one loaded March 27 1962 and the other December 24
962 Here again these misratings were simply honest mistakes which

ere admitted by the carrier They were caused by a mistaken inter
pretation of the carriersHong Kong agent as to what rate had been
tiled and the effective date of filing Procedures to avoid future miscues
of this nature have been adopted by this carrier However these must
ie found to be violations of section 18 b 3

1 hetiLinesLtd

Evidence introduced by Hearing Counsel not contested by Thai
lows that during the period July 17 1962May271963Thai charged
and collected rates less than those on file with the Commission on 265

hipments in the subject trade with total undercharges amounting to
82413031 It is accordingly fount that Illai thus violated section
18 b 3 of the act

REBATING BY THAI LINES LTD

There is conclusive evidence that Thai as a constant practice
granted rebates on shipments in this trade On June 28 1962 Oceanic
Lloyd wrote Motorships Inc Thais general agent in the United
States requesting appointment as Thais Hong Kong agent It en
closed a list of its standard agency fees which included a fee on general
cargo of 5 percent The appointment was agreed to and Oceanic Lloyd
prepared a written agreement and sent it to Motorships for execution
This provided that Oceanic Lloyd would receive an agency fee on gen
eral cargo of 10 percent No explanation was offered and the agree
ment was not executed but Oceanic Lloyd did thereafter receive a
10percent fee on general cargo However subsequent correspondence
from Oceanic Lloyd to Motorships leaves no question as to why the
fee was increased In a letter dated November 3 1962 Oceanic Lloyd
stated

To do this get additional cargo for a lightly loaded vessel we had to give
away 7y percent of our total commission in the form of rebates

We have a much better canvassing organization and are therefore able to
obtain between 800 and 1000 tons of cargo comprising smaller shipments We
must point out however that we cannot substantially exceed this figure with

This portion of the report substantially adopts the conclusions and language of the
examiners initial decision except as to the see 17 violation

11 FMC
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out giving about 10 percent to those shippers who have over 300 tons available
for shipment

From the above you will no doubt gather that under the present arrangements
we can obtain about1000 tons per sailing but this figure can be doubled if you
are prepared to give us an additional 2percent commission

On April 29 1963 Oceanic Lloyd wrote Motorships requesting that
the rate on plastic flowers be increased from 1650 to 17 and inquir
ing whether there would be any complications if the increase was put
into effect on less than the 30 days notice required by sec ion 18 b 2
of the act The letter further states

The reason for our requesting this increase at short notice is that other non
conference lines are no longer giving up to 15percent rebates on this commodity
but are only offering 10 percent Their nett sic rate is now 1620 1S less
10 percent end 1625 17 less 5 percent sic is consequently practicable

In a letter dated September 4 1963 addressed to the residence of
Nils O Seim president of Motorships Inc Oceanic Lloyd stated

As you probably know there are a number of conference signatories who
ship under names of convenience in order to take advantage of the nonconference
rates You probably also know that our freight agent 1r L C Yew has on
many instances found it necessary to hand back certain percentages of the freight
to the actual shipper These rebates are untraceable and negotiations of this
sort are made from hand to hand and there is no possibility of anything being
proved as there is nothing in writing This is the custom of the trade in Hong
Kong and applies equally to outelves as ro conference members

Seim testified as follows with regard to the general subject of
rebating

Q Getting back to your belief as to what is practiced in the Far East based
upon your own experience I take it you made the observation that you would
expect that rebates were paid over there as part of this squeeze system which
is a way of life

A Yes

Q Based upon this observation would it he reasonable to assume that a
great many of the Thai Lines shipments had been charged for at a net rate
which was leas than the rate on file

A I think it is reasonable to assume that all shipments to Hong Kong are
charged that way whether it be Thai Lines or any other line To this part of the
world or any part of the world

It is found that by granting rebates Thai violated sections 16
Second and 18b3 of the act

CovcrFslozr s

In summary we conclude
1 The nine carriers which are members of the Trans Pacific

Freight Conference and which did not operate in the llong Kong
11 FMC
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United States Atlantic and Gulf trade should be dismissed as

parties respondent
2 That this proceeding insofar as it relates to the question of

whether certain rates in this trade were so unreasonably low as to
be detrimental to the commerce of the United States has become

moot and this proceeding insofar as it relates to this issue should
be discontinued on this ground

3 That all of the carriers in this trade with the exception of
China Union Lines had regulations relating to socailed Chinese
merchandise which made available special services to shippers
and consignees of Chinese descent in violation of the second para
graph of section 17 of the Shipping Act 1916

4 That the members of the New York Freight Bureau Hong
Kong and Orient Overseas Line still have rules in their respec
tive tariffs which are unjust or unreasonable in violation of the
second paragraph of section 17

5 That the following carriers have violated section 18b 3 of
the Shipping Act 1916 by charging a rate less than that legally
on file with the Commission China Union Lines Eddie Steam
ship Co Isbrandtsen Steamship Co now American Export
Isbrandtsen Lines and Thai Lines Ltd

6 That Thai Lines Ltd has violated section 16 Second and
18 b 3 of the aetby making illegal rebates

An appropriate order will be entered

ORDER

The Federal Maritime Commission instituted this proceeding to
determine whether certain rates in the Hong Kong United States
Atlantic and Gulf trade should be disapproved under the authority of
section 18b5 of the Shipping Act 1916 on the ground that they
were so unreasonably low as to be detrimental to the commerce of the
United States The investigation was subsequently expanded to deter
mine whether any of the respondents had violated sections 14 16 17
or 18b3 of said act The Commission having this date made and
entered its report stating its findings and conclusions which report
is made a part hereof by reference

Therefore it is ordered
1 That respondents American Mail Line Ltd Java Pacific

Hoegh Lines Klaveness Line Joint Service Knutsen LineJoint
Service National Development Co Nissan Kisen Kaisha Ltd P

11 FMC
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182 FEDERAL MARITIME COMMISSION

0Orient LinesJoint Service Pacific Far East Line Inc and
States Steamship Co be and the sane hereby are dismissed as
parties respondent

2 That this proceeding insofar as it relates to section 18b 5
of the Slipping Act 1916 as amended be and the same hereby is
discontinued

3 a That rule 10 of tariff No 23FMC4 of the New York

Freight Bureau Hong Kong be and the same hereby is modified by
deleting the word Chinese each time it appears in the first two lines
of said rule and that the name of this rule be changed to Freight
Forwarding Service

b That rule 28a of tariff FMC12 of Orient Overseas Line he
and the same hereby is modified by deleting the word Chinese each
time it appears in the second line of said rule
c That respondents the members of the New York Freight Bureau

Hong Kong and Orient Overseas Line cease and desist from estab
lishing observing or enforcing any regulation or practice relating to
or connected with the handling storing or receiving of property which
grants or allows the granting of any preference to any person on the
basis of such personsrace nationality or ethnic origin

By the Commission
scar Signed Tncn List

Secretary
11 FMC




