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The rates, rules, and regulations, other than the overtime charge, contained
in the tariffs of the respondent marine grain terminal operators do not
constitute nor result from unjust or unreasonable practices under section
17 of the Shipping Act, 1916.

The use of the Freas formula, modified in minor respects to fit the circumstances
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in violation of section 17,

Adding an increment to a, terminal overtlme loading charge as an alleged
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unjust and unreasonable practice in violation of section 17 when the overtime
loading is required by the terminal.
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REPORT

By tae Commission: (John Harllee, Chairman; George H. Hearn,
Vice Chairman; Ashton C. Barrett, James V. Day, James F.
Fanseen, Commissioners) :

This proceeding is before us on exceptions t¢ the initial decision
of E. Robert Seaver, presiding examiner, issued on August 11, 1967.
Exceptions were ﬁled and oral argument was held on December 6,
1967.

The investigation was prompted by a protest filed by the Portland
Steamship Operators’ Association (petitioner) in 1966 objecting to
changes in the tariffs of the marine grain terminals in the Pacific
Northwest which resulted, among other things, in sharply increased
charges against the vessels.

The purpose of the investigation as specified in the order of n-
vestigation is “to determine whether the rates, rules and regulations
contained in the tariffs of the elevator operators constitute unjust or
unreasonable practices in violation of section 17.” Named as respond-
ents are the members of the Pacific Northwest Tidewater Elevators -
Association which operate grain terminals in question.

In his initial decision, the examiner concluded that the rates, rules
and regulations contained in respondents’ revised tariffs neither con-
stitute nor result from unjust or unreasonable practices in violation
of section 17 except as to the imposition of a flat overtime charge of
$57 per hour for loading done at the terminal’s behest, which he found

tobe excessive by $17 per hour.

The petitioner asssociation and Hearing Counsel excepted to the
initial decision, while the respondent terminal operators supported the
examiner’s position.

These exceptions fall into two distinct categories. The first is a
disagreement with the examiner’s allocation of the costs of the wharf,
the waterway and 50 percent of the shipping gallery to the vessel as
well as the level of overtime rates charged the vessel. The second is
directed at the cost accounting methods utilized by the terminal opera-
tors and approved by the examiner, whereby the overall annual revenue
requirements of the terminals was calculated at 10.7 million dollars.
Petitioners contend that this figure should not exceed 7.8 million dol-
lars per year.

We find that the exceptions of petitioner and Hearing Counsel are
essentially a reargument of contentions which were exhaustively
briefed and considered by the examiner in his initial decision. Upon
careful consideration of the record, the exceptions, briefs and argu-
ment of counsel, we conclude that the examiner’s factual findings an

11 F.M.C.



RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 377

his conclusions with respect thereto were well supported and correct.
Accordingly, except as noted herein, we adopt the initial decision as
our own and make 1t a part hereof *

There is some language in the initial decision which, despite the
examiner’s careful disclaimer, might be interpreted to mean that we
are attemping to subject terminals’ overall rate structures and levels
of return to the same kind of regulation which we exercise over carrier
rates under the Intercoastal Act. We do not believe that the con-
clusion of the examiner with respect to the reasonableness of re-
spondents’ rate of return on investment or his conclusions concerning
the inclusion of leased property in the rate base, and respondents’
method of valuing land and plant facilities, were necessary or rele-
vant to his conclusions under the second paragraph of section 17,
which 1s addressed to unjust or unreasonable practices or regulations.
Thus, in adopting his initial decision, we neither agree nor disagree
with these conclusions or the reasoning supporting them.

An appropriate order will be entered.

By the Commission.

[sEaL] TraoMas Laisr

Secretary

*Page one of the Initial decislon containing the headnotes and appearances has been
omitted.

11 F.M.C.



FEDERAIL MARITIME COMMISSION
Docxer No. 6648
Rates anp Pracricks oF THE PaciFic NorruwEST TIDEWATER

ErEvaTOoRS ASSOCIATION

ORDER

The Federal Maritime Commission instituted this proceeding te
determine whether the rates, rules and regulations contained in the
tariffs of the respondent elevator operators effective April 1, 1966 con-
stitute unjust or unreasonable practices in violation of section 17 of
the Shipping Act, 1916, and the Commission, having this date made
and entered its Report adopting the examiner’s initial decision, whick
Réport and initial decision are made a part hereof by reference;

Therefore, it is ordered, That the overtime rate of $57 per hout
contained in respondents’ said tariffs be, and the same hereby is, ap-
proved provided that respondents modify and amend those portions o
said tariffs by substituting a rate not to exceed $40 per hour in those
instances where overtime loading is ordered or requested by the ter-
minal, except that such approval shall become null and void unles
the tariffs so modified are filed with the Covunission not later thar
sixty (60) days from the date of service of this order.

By the Commission.

Tuomas List
Secretary
[sEAL]

I~z111aL DECISION OF E, ROBERT SEAVER, PRESIDING EXAMINER *
I. BACKGROUND OF THE PROCEEDING

Institution of the Investigation

The Commission instituted this investigation under section 17 an-
section 22 of the Shipping Act, 1916 (46 U.S.C. 816, 821}, to deter

1 Thig decision became the decision of the Commission March 6, 1968,
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RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 373

mine the legality of the revisions in the tariff rates, rules, and prac-
tices that were put into effect on April 1, 1966, by the respondent
marine grain terminals. The seven corporations named as respondents Z
operate ten marine grain terminals in the Pacific Northwest on the
Willamette and Columbia Rivers and the Puget Sound in Portland,
Oregon, and vicinity, and Vancouver, Tacoma, Kalama, Longview,
and Seattle, Washington. The Louis Dreyfus Corp., Harbor Island
Dock Co., North Pacific Grain Growers, Inc., and Peavy Co. each
operate one elevator. Cargill, Inc. operates an elevator at Portland
and one at Seattle, and Continental Grain Co. operates an elevator
at Longview and another at Portland. The latter elevator is no longer
in operation, but it was a going concern at the time of the cost study
upon which the rate changes were based; therefore, its accounting
data are included in the exhibits and will be considered in this deci-
sion. The accounts of Harbor Island Dock Co. were not included in
the study because its geographical location and its method of opera-
tion make it unique, and the Cargill terminal at Seattle was not in-
cluded in the study because the inclusion of one of the Cargill termi-
nals was considered to be adequate. Thus, the accounting exhibits
cover eight terminals. No objection was raised regarding the selection
of these terminals and exclusion of the others.

All of the respondent terminals except Northern Pacific ars oper-
ated by large, grain merchandising corporations that operate on a
national and, in some cases, international scale. These corporations ex-
port 76.7% of the grain that moves through the terminals. All but
1.5% of the balance is exported by the United States Department of
Agriculture (U.S.D.A)).

That portion of section 17 that is applicable to this proceeding
provides:

Every such carrier and every other person subject to thig Act shal/l estah-
lish, observe, and enforce just and reasonable regulations and practices relating
to or connected with the receiving, handling, storing, or delivery of property.
Whenever the Board finds that any such regulation or practice is unjust or
unreasonable, it may determine, prescribe, and order enforced a just and reason-
able regulation or practice.

ReSpondents, in the operation of their grain terminal elevatoys are
‘other persons > within the meaning of section 17 and as that term is
efined In section 1 of the Sluppmcr Act. C’alzfomw v. United States,
20 U.S. 577 (1944).

'The “regulations and practices” that are under investigation here

i 9The order of investigation included the Kerr Qrain Corporation which operated a
Emrine grain terminal at Portland, but before the hearing this facllity was destroyed by

re and this respondent was dismissed from the proceeding.
{11 PMLC.
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consist of respondents’ employment of certain accounting principles
and formulas for the development and allocation of costs in connection
with their April 1, 1966, rate adjustments which increased their over-
all charges by approximately four percent. A list of respondents’ tar- -
iff charges paid by vessel owners and by grain exporters appears on
page 399. The respondents are authorized to adopt uniform rates and
tariff provisions, insofar as the charges assessed against ocean carriers
are concerned, by virtue of an Agreement approved under section 15
of the Shipping Act, 1916, and their association is called The Pacific
Northwest Tidewater Klevators Association (PNTEA). They file
separate tariffs with the Commission, but their rates, rules, and other
tariff provisions are almost identical and can be considered as one
for the purpose of this decision.

The changes in the rate structure increase the chavges paid by the
vessels by about 45 percent, while it leaves unchanged those charges
paid by “cargo,” the term adopted by the parties to mean the grain
exporters. Prior to the increase, the vessels paid 8.6 percent of the
tariff charges of the respondents and the cargo paid the balance. After
the change, the vessels pay about 12 percent of the total. The tariffs
of the respondents were revised in the following respects:

1. A service and facilities charge was assessed for the first time
against the vessels, ranging from 12 to 21 cents per ton of grain
loaded on the vessel, depending upon the type of vessel. The
charge was established on a sliding scale due to the variation
in the ease of loading various types of vessels and the parties
here do not object to the sliding scale, if there is to be a service
and facilities charge at all. -

2. An increase in 10 percent in the dockage charge in those in-
stances where the dockage is collected by respondents. At other
terminals, the dockage is collected by the public body that owns
the terminal property. In all instances where the terminals are
Jeased to one of the respondents the sums collected as dockage
are paid over by the lessee-terminal to the public bodies that
own the respective plants. More recently, the public bodies fur-
ther increased the dockage charge on the average of 25 percent.
This increase is not under investigation here, although it figures
in the accounting schedules,

3. Elimination of the standby and deadtime charges that applied
during periods of delay in loading caused by the vessel.

4, An increase in the rate for Joading grain during penalty over-
time hours, which varied from terminal to terminal between
$69.30 and $85 per hour, to $94 per hour. Loading occurs very

11 F.M.C.
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infrequently during the penalty overtime period and the parties
have not questioned the legality of this charge.

5. A reduction in the rate for loading grain during overtime hours
under the union contracts from between $56.70 and $70 per
hour to $57 per hour.

The amount of the resulting increases and decreases in the charges to
the vessels over a year’s time is shown on page 400.

The Portland Steamship Operators Association, Inc., filed with the
Commiission a protest against the revised tariff charges and petitioned
for the institution of an investigation of the practices that led to the
increase in the rates and charges of the respondents. The investigation
was instituted at least in part as a result of that protest and petition
and the Association was joined in the proceeding as petitioner in the
order of investigation. The Association is comprised of persons hold-
ing executive positions with steamship companies or agents of steam-
ship companies located in Portland, Oregon. About 95 percent of the
vessels that load grain at the terminals are operated as tramp (irregu-
lar) carriers. Petitioners represent the tramp vessels as well as the few
operators of vessels engaged as common carriers that load grain at the
terminals. '

The United States Department of Agriculture (U.S.D.A.) inter-
vened in the proceeding as well as a number of associations of terminal
operators, the California Association of Port Authorities, and the
Port of Longview.

The Hearing )

The hearing was held in Portland, Oregon, from February 7, 1967,
to March 2, 1967, without interruption. The 109 exhibits admitted into
the record include many voluminous accounting studies prepared by
the expert withesses who testified on behalf of respondents, petitioners,
and Hearing Counsel. At the outset of the hearing, the Examiner, in
the company of counsel for all the parties and the accounting witnesses,
visited several of the terminals in order to become familiar with the
physical layout of typical plants and to observe the loading operations.

In order to complete this resume of the background of the contro-
versy it should be noted that the petitioner filed a complaint with the
Commission on March 31, 1964, against some of the respondents, con-
tending that various rates, charges, and practices were in violation of
he Shipping Act. Docket No. 1177 was assigned to the complaint, but
hefore any further proceedings were had in the action, the parties
.agreed to a settlement under the terms of which the respondents made

icertain reductions in the charges complained of, and the complaint

11 FM.C.
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was dismissed. Under the settlement agreement, the respondents were
to proceed immediately to have a “cost analysis of their grain terminal
operation—prepared by Philip Linnekin, under the principles of the
Freas formula.” The agreement further provided that upon completion
and review of the results of the study, respondents would review their
tariffs and make such changes therein as they deemed advisable, and,
after such changes were filed with the Commission, the petitioners
should be free to take any action with respect thereto as they deemed
advisable.

The accountant mentioned in the settlement aggrement, Philip E.
Linnekin of San Francisco, has had a great deal of experience in the
analysis of marine terminal rate structures, having assistéd Howard
G. Freas in his cost and revenue analysis in connection with Docket
No. 640, which involved the rate structures at the marine terminals in
the San Francisco area,® and having conducted the accounting anal-
ysis on behalf of marine terminals in connection with several other
proceedings before the Commission and its predecessors involving the
practices of marine terminals. _

The accounting studies conducted by Linnekin pursuant to the settle-
ment agreement consumed an entire year, and their results caused him
to conclude that there was a deficiency in the revenue received by the
respondent terminals from the vessels anct that i order to correct this
deficiency a services and facilities charge should be instituted by
respondents. Gilbert J. Parr, a transportation rate consultant, with
long experience in rail rate matters, reviewed the Linnekin studies and
testified in support of them.

James Laurile, who has had lengthy experience in the field of trans-
portation accounting, devoted several months to an analysis of the
financial experience of respondents and their rate adjustments and he
testified as an expert witness for petitioners. William T. Gatlin, the
Supervisory Auditor in the Commission’s Bureau of Financial Anal-
ysis, also devoted a considerable period of time to a study of the ac-
counts of respondents and the Linnekin accounting data and exhibits.
Mr. Gatlin testified as an expert witness for Hearing Counsel and sup-
plied accounting exhibits reflecting his conclusions. Although Mr
Gatlin and Mr. Laurie had not previously conducted a cost ana]ysiJ
based on the Freas formula, their testimony demonstrated that thei
experience in the field of transportation fully qualified them as expertj
in this proceeding.

3 Perminal Rate Structure—California Ports, 3 U.S.M.C. 87 (1948). The Freas formu]i
and its preparation are described more fully, infra.

11 F.M.C.
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II. PRELIMINARY ISSUES
Jurisdiction

Respondents contend that the Commission lacks jurisdiction over
the subject matter of the present controversy on the ground that sec-
tion 17 does not grant to the Commission authority to investigate or
determine the reasonableness of rates of ocean terminals. Acknowledg-
ing, at least by inference, that California v. United States, supra, up-
holds the Commission’s exercise of jurisdiction over marine terminals,
respondents argue that the California case did not involve the reason-
ableness of rates. They apparently feel that the Commission can look
into their practices so long as the inquiry doesn’t get into the net, dotlar
effect of the practices. Their contention that this proceeding is an in-
vestigation of the reasonableness of rates is based on the statements in
the brief by Hearing Counsel that this investigation is concerned with
the question whether respondents’ rates are just and reasonable “as to
level” and that “This means that the Federal Maritime Commission is
now subjecting marine terminals to the same species of regulation as
it has for years domestic offshore carriers under the Intercoastal Ship-
ping Act of 1933.”

In its recent decision in The Boston Shipping Association, Ine. v.
Boston Marine Terminal Association, et al., June 28, 1967 (11 FMC 1),
a contention like that of respondents was rejected and the Commis-
sion’s reason is applicable here (11 FMC 4, footnote 7) :

Taking the position that this is a rate-making case, complainants also contended
that we were without jurisdiction. They do not, however, challenge the level
of the strike storage charge and their only concern is with its assessment against
them. That the proper allocation of the costs of providing terminal services as
between users of those services is a matter within our jurisdiction under Section
17 is too well settled to be disputed now. Practices, etc., San Francisco Bay Area
Terminels, 2 U.S.M.C. 388 (1941), afirmed Cealifornia v. United States, 320 U.S.
577 (1944) ; Free T'ime and Demurrage Charges—New York, 3 U.S.M.C. 89 (1948).

Tt is not necessary in the instant proceeding to determine whether
the Commission has jurisdiction over a controversy where the issue is
the reasonableness of rates of marine terminals, like the issues men-
tioned by Hearing Counsel as arising under the Intercoastal Act. This
is simply not such a case. The question involved here is whether the
‘practices of respondents in their determination and allocation of costs
are reasonable. It was the respondents themselves who selected the gen-
eral method for testing these practices; namely, the application of cost
accounting as a means of determining whether there is a deficiency in
terminal revenue or, stated in a different way, whether the charges
provide a fair return on investment. The Examiner and the other par-

ties to the proceeding accepted this as a proper method here, but the
11 F.M.C.
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use of this system does not transform this proceding into a “rate case.”
The fact that that system resembles, in some respects, the system nor-
mally employed in a proceeding under thhe Intercoastal Act is of no
moment. The approach employed in determining the reasonableness
of rates differs from that used here in other respects.

The respondents introduced into evidence and relied upon the study
and report made by Howard Freas in Docket No. 640, supra, and the
same method of investigation was employed here as was employed in
that proceeding. Mr. Freas pointed out in his report that his investiga-
tion was confined to a cost and revenue study and that it did not include
any consideration of the other rate-making factors such as value of the
service and other considerations that go into an investigation of the
reasonableness of rates. Such considerations played little or no part in
this proceeding either. The U.S.D.A., Hearing Counsel, and petitioners
support the Commission’s jurisdiction, stating that California v. United
States clearly supports the authority of the Commission to proceed in
this type of investigation. Respondent terminals are an inseparable
link In the transportation system that serves our waterborne foreign
commerce. The plan of the Shipping Act would be frustrated and the
rate-payers would be left to the mercies of the terminals if, having
authorized their collective rate-making through section 15, thus elim-
nating rate competition, their practices in making the rates were held
to be exemnpt from regulation.

Burden of Proof

The respondents and the petitioners each contend that the burden
of proof in this proceeding is on the other, each arguing that the other
1s the “proponent of a rule or order” within the meaning of Rule
10(o) of the Commisston’s Rules of Practice and Procedure (46 CFR
502.155) and section 7(c) of the Administrative Procedure Act (5
U.S.C. 1006(c)). The A.P.A. and Rule 10(0) place the burden of
proof upon the proponent of a rule or order. There is no failure of.
proof on any of the issues in this proceeding and the evidence does not
preponderate equally between the antagonists on any issue. Therefore,
there 1s no occasion to base any conclusion here on the failure of any
party to sustain its burden of proof, Alcoa 8.8., Inc. v. Cia. Anonima
Venezulana, 7 F.M.C. 345, 358 (1962). This i1ssue therefore is not in
the case. The Examiner has devoted considerable attention to the
question of burden of proof in such a proceeding, however, and has
reached one conclusion with complete conviction, It is that much harm
can be done by an attempt at generalities, by way of dicta, on the
subject of burden of proof in administrative proceedings; and none
will be attempted here.

11 F.M.C.
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The U.S.D.A. brief correctly points out that the various participants
in a regulatory proceeding should see to it that the record is complete
for decision and thus avoid having to reach conclusions on the basis of
a failure to sustain a burden of proof. This has been adequately accom-
plished in this proceeding.

IIX. THE SUBSTANTIVE ISSUES

There is no dispute with respect to the amount of respondents’ rev-
enues received during the cost study period, which was the year end-
ing July 1, 1964, under the rates then in effect. Furthermore, there is no
dispute concerning the amount of additional revenue or the total reve-
nue which respondents would have received during the cost study pe-
riod had the April 1, 1966, rates been in effect during that period. No
question is raised as to respondents’ combining together the financial
experience of all eight elevators in conducting its cost study, and peti-
tioner correctly states that this practice achieves a desirable uniformity
of rates. The method has been followed in previous Commission cases
where, as here, it is appropriate. Pucific C'oast/Puerto Rico General
Increase in Rates, T F.M.C. 525, 533 (1963). Since the parties did not
contest this method, arguments based on differences in net revenues
between the terminals are irrelevant.

The subsidiaty issues in the proceeding can best be described by
.oriefly enumerating the contentions of the petitioners:

1. Only 23.3 percent of respondents’ terminal costs should be
chargeable to their wharfinger operation, and the other 76.7
percent charged to the grain dealing operation,

2. Respondents’ property should be included in the rate base at
depreciated original cost, rather than the estimated and unde-
preciated cost of reproduction.

3. In the case of the five terminals that lease their plants from
public bodies,* the value of these properties should not be in-
cluded in the rate base for the purpose of testing the adequacy
of the revenues.

4. Depreciation expense should be based on actual investment
(original cost), rather than an estimated reproduction cost.
They question the rate of return as related to rate base.

6. They contend that none of the costs incident to the shipping
gallery or the waterway should be charged to the vessel but that
these costs should be charged to the cargo; and that only 50 per-
cent of the costs meident to the wharf should be charged to the
vessel. Hearing Counsel and U.S.D.A. take a different position

(74

eyt

* Those operated by Continental (at Longview), A.D.M., N.P.G.G., and Cargill.
11 F.M.C,
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on this question, which is described, ¢nfra, where these issues
are discussed.

7. They question the calculation of incremental costs in arriving
at the overtime charge.

8. They object to the imposition of any service and facilities
charge by the marine grain terminals.

9. They contend that placing charges on a volume basis is an un- -

fair practice because it puts a premium on inefficiency.

In addition to some of the questions raised by petitioners, Hearing
Counsel question certain tariff definitions of respondents covering their
wharfinger charges. The U.S.D.A. objects to the rate increases on the
basis of their alleged effect on Government aid programs, as well as
raising some of the issues described above. The other interveners, all of
whom operate marine terminals, came into the case primarily to sup-
port the services and facilities charge recently inaugurated by
respondents.

IV, RESPONDENTS’ PRACTICES IN ESTABLISHING THE RATES IN QUESTION

Physical Characteristics of the Terminals and Method of Operation

The function of a marine grain terminal, like any other terminal, is
to provide waterfront facilities and perform various services to ac-
complish the interchange of cargo between inland carriers and ocean
carriers. They are not operated for the purpose of storing grain. Grain
is brought to the terminals from country elevators # by means of rail
cars, trucks, or river barges, and, by the use of automated unloading
machinery, it is conveyed underground into the terminal then elevated
into the bins. When the grain is to be loaded aboard a vessel for export,
a gate or valve at the bottom of the particular bin containing the type
of grain to be loaded is opened and a system of underground conveyor
belts and an elevating device move the grain to the scale room in the
headhouse,” where it 1s tested, graded, and weighed by state inspectors.
The terminal has completed any cleaning, weighing, and other process|
ing done for the owner of the grain and at this point the actual loading
begins.

The grain is moved to the vessel by means of the shipping gallery
which consists of a system of conveyor belts housed in enclosed ramps
that extend from the headhouse, which contains the scale room, the
elevating machinery, and other facilities, to a point high above thg

‘2 Contentions of the parties based on charges and operations at country elevators arg
irrelevant. They are so unlike marine terminal elevators that such a comparion i
unwarranted.

8 The underscored words describe important component parts of the elevator that figur
prominently in the issues. Most of them are labelled in the picture on the following page.

11 F.M.C.
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wharf. At that point it intersects the other portion of the shipping
gallery which runs parallel to and above the wharf for a distance long
enough to serve large, ocean-going vessels.

Six gpouts protrude at equal intervals from the shipping gallery,
through which the grain is fed into the holds of the vessel. T'wo spouts
may be used at a time and they can be moved laterally, up and down,
or telescoped in and out, so as to reach the various holds, and “trim”
them, by means of electric winches that are a part of the spouts. The
aiming of the spouts and of the flow of grain into the holds is con-
trolled by stevedores who are stationed on the vessel and are employed
by and paid by the vessel owners. The rate of flow of grain and the
type of grain is controlled by terminal employees, stationed in the
terminal, in response to bell signals transmitted to them by the
stevedores.

The picture on the next page deplcts the plant of the Northern
Pacific Grain Growers at Kalama, Washington. The loading spouts
could not be labelled in the accompanying picture, but they are readily
seen extending from the shipping gallery to the vessel. While it is not
apparent from the picture,* the structure of the shipping gallery is
entirely separate from the wharf. The towers that support the shipping
gallery extend down through the wharf but they are not .part of the
wharf nor are they attached to it, because the wharf is not a stable
enough structure to support the gallery.

During the year ending June 30, 1964, which was the year selected
for the accounting study, 615 vessels loaded a total of 4,684,700 short
tons of grain at the eight terminal elevators.®® This was an average of
412 tons per hour during the time ships were at the terminals. The
terminals are capable of loading 800 tons per hour if there are no
interruptions. A multi-spout terminal such as those of respondents
can load vessels just about twice as fast as a simple, single spout
terminal could. Approximately six or seven days are required, at the
longest, to load a 10,000 ton vessel at one of the respondent’s elevators,
while a single spout elevator would take 12 to 15 days. The cost to the
owner of de]aylnrr a vessel of the type that calls at respondents’ ele-
vators for one day would vary from $1,500 to about $4,000 depending
on the size and nationality of the vessel. At a simple, one spout elevator,
it would be necessary to shift the vessel about as the various holds are
loaded. This would burden the owner with the expense of tugs and line
handlers in addition to the expense caused by the delay occasioned.

*The picture appearing in the initial decision is not reproduced here.
5a There was tacit agreement that the fiscal 1964 volume level will prevail in ensuing
Ivears and no evidence to the contrary was presented.

11 F.M.C.
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The economie life of the terminal structures is generally taken to be
50 years. The economic life of the machinery and equipment varies, but
on the average it 15 about 20 years. Depreciation is taken by the eie-
vators on a straight line basis and it was applied in this way in the cost
studies here. No question has been raised as to the economic life of the
property or to this method of taking depreciation.

A facility not identifiable in the accompanying picture is the barge
dock which, at the various terminals, is either a unit separate from the
wharf or a portion of the wharf used solely for berthing river barges
bringing grain to the terminal. It is equipped with mechanical devices
to discharge the grain onto the conveyor system that moves it to the
terminal. The berthing facility for barges is used exclusively for this
purpose and 1s not considered part of the wharf for this investigation.

The IFormula Employed in Establishing the Rates and Charges

A general structure for a cost formula applicable to marine termi-
nals was first prepared by Dr. Ford K. Edwards, at the time, in 1940,
a transportation economist for the California Railroad Commission.
This formula (called the Edwards-Differding formula) was intro-
duced in evidence m Doclket No. 535 before the United States Maritime
Commission (U.S.M.C.).¢ In 1946, the Association of Marine Termi-
nals in California requested the U.S.M.C. to conduct a study of its
practices and formulas for establishing rates and charges. In connec-
tion with the formal investigation that ensued,” Docket No. 640, the
Commisston employed Howard G. Freas, a rate consultant who later
became a member of the Interstate Commerce Commission, to conduct
a financial study of the terminal operations and prepare a cost for-
mula. Freas patterned lus formula almost entirely after the Edwards-
Differding formula.

Philip E. Linnekin, who conducted the cost study on behalf of
respondents here, assisted Freas in the 1946 study. Linnekin employed
the Freas and Edwards-Differding approach to the development of
respondents’ costs, the allocation thereof between vessel and cargo, and
the designation of tariff charges. There is no dispute here as to the
apphcablhty of the Freas formu]a, to a grain terminal operation,
except that Hearing Counsel suggest that the “pomt of rest” concept,
to be discussed later, 1s inappropriate for a grain terminal. The
U.S.M.C. approved the application of Dr. Edwards’ formula in Docket.
No. 555 and the Freas formula in Docket No. 640 and F.M.B. ap-
proved the application of the Freas formula to the terminals in the
Pacific Northwest in Terminal Rate Structure—Pacific N.W. Ports,

¢ Practices, etc. of Sen Francisco Bay dree Terminals, 2 U.8.M.C. 588 (1941).
T Terminal Rate Structure—California Ports, 3 U.S.M.C. 57 (1948).
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5 F.M.B. 53 (1956), Docket No. 744, The handling of bulk cargoes
was included in the operations under study in those cases but where
grain was concerned the method of operation was somewhat different
than that employed by the respondents here. At the time of the earlier
studies grain was either loaded in bags or by means of 2 clamshell.
More recently, the Federal Maritime Commission approved the appli-
cation of the Freas formula to modern grain terminals, including re-
spondents’, in a proceeding where the terminal charge for wharfage
was upheld. [nvestigation of Wharfage Charges on Bulk Grain at
Pacific Coast Ports,8 F.M.C. 653 (1965).

The development or identification of the terminal costs is one of the
two major goals of the formula, and is at least as valuable as the
second goal, which is the allocation of the costs between vessel and
cargo. The costs were collected by Linnekin, as they were in the Freas
study, under three general headings; plant costs (or carrying charges),
equipment costs, and labor costs including administrative expense, as
shown in Schedule I, which is attached as an appendix. This is a report
sample covering just one of the eight terminals. It will be noted that
these costs are prorated between the various physical components of
the terminal. Prorating was done on the basis of land area or relative
value, as appropriate. Schedule II, also attached, demonstrates how the
plant costs and other costs are distributed to the various tariff charges.
It should be borne in mind that at the tiine of the study there was no
services and facilities charge and therefore the plant and equipment
costs charged against the vessel appear under “dockage.” Schedule III
in the attached report sample was compiled for the purpose of Segre-
gating the straight-time loading costs which are chargeable to the
cargo and the overtime costs which are chargeable to the vessel. It will
be noted that the total loading costs in the third column on Schedule
IT are the same as the total loading costs shown in Schedule III, These
schedules are incorporated in this decision in order to portray the
method employed. Some of the figures thereon must be revised in
accordance with the conclusions reached herein on various issues.”

The schedules following the report samples reflect the combined ex-
perience of the eight terminals in the cost study year ending June 30,
1964. In allocating the costs between vessel and cargo, Linnekin
stated that i1t was his intention to use the same general standard em-
ployed by Freas; that is, to apportion them in the proportion that ves-
sel and cargo respectively use the facilities and receive the services pro-
vided. This “use” concept is applied, in part at least, by holding the

™ Many additional Schedules are used to refine and explain the basic Schedules I, II,
and III.
11 F.M.C.
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vessel responsible to the wharfinger for all usages and services from
the “point of rest” of the cargo. This standard is discussed in more
detail herein under the discussion of the allocation of the costs of the
shipping gallery. All costs that are not assigned to the vessel are
charged against the cargo. The parties do not question the fact that all
terminal expenses, including a reasonable return on investment, are
to be collected in the rates and charges of the terminals either from
vessel or cargo. Many questions are raised, however, as to the inclusion
of certain costs as wharfinger costs.

Applying the principles of the Freas formula, as he related them
to the grain terminals, Linnekin concluded that the vessel should be
charged with an appropriate allocation of general and administra-
tive expense, as shown in the attached schedules, certain direct labor
costs, and the following plant and equipment costs: 100% of the water-
way ; 100% of the wharf; 50% of the shipping gallery.

W harf—Allocation of Costs Between Vessel and Cargo

Relying on the Freas allocation of the apron portion of the wharf
to the vessel and upon their view of the use made of the wharf at a
grain terminal by the vessel, respondents allocate the costs incident to
the wharf entirely to the vessel. At a general cargo terminal, that por-
tion of the wharf where the cargo is deposited and picked up by the
ship’s tackle is described as the apron. Freas allocated this portion of
the wharf to the vessel because, as between vessel and cargo, it is used
exclusively by the vessel and it is on the vessel side of the “point of
rest.” The portion of the open docks adjacent to a storage shed at a
general cargo terminal, including that portion containing rail tracks,
were allocated in part to the cargo by Freas. At the grain terminals,
~ the wharf is not adjacent to the storage space and frequently is only
connected to the land by a ramp, as shown in the preceding picture,
and it is therefore analogous to the apron wharf. It is used as a means
of tying up the ships, for provisioning and repairs of ships, and for
access to the ships by the ships’ personnel and stevedores.

Hearing Counsel, U.S.D.A., and petitioners contend that 50% of the
wharf should be assigned to cargo.”” They have not shown specific
uses of the wharf to any appreciable extent on behalf of cargo, how-
ever. Hearing Counsel states, “Since respondents are primarily grain
merchandisers even the vessel is for their benefit, and since the wharf
is an adjunct to a vessel, berthing it is certainly of benefit to respond-
ents.” On such a theory, all terminal costs would be charged against

7 If petitioners intended to leave the impression in their brief that the Commission

determined in Docket No. 1084, supra, that all wharf costs were allocable to cargo, they
misread that decision.
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respondents as grain merchandisers and no allocation would be made
between vessel and cargo. Hearing Counsel’s recognition that the wharf
is an “adjunct to a vessel” demonstrates that its costs should be allo-
cated entirely to the vessel under the Freas formula.

Apart from their position with respect to the allocation of the costs
of the wharf, petitioners advance a theory somewhat like that quoted
above from the brief of Hearing Counsel. They argue that since nearly
80% of the grain loaded at the respondents’ terminals is exported
by respondents in connection with the merchandising end of their
business, 80% of the total costs should first be allocated to the respond-
ents as grain dealers and only the remaining 20% should be allocated as
between vessel and cargo under the Freas formula. This argument
overlooks the fact that the revenues shown in the Linnekin schedules
include an accounting charge made against the various respondents for
all of the tariff charges assessable against the cargo exported by them
as grain dealers. In some instances the books and records of the re-
spondents’ terminals reflect these charges against the merchandising
divisions. In the other cases Linnekin properly included the equiva-
lent of such charges as revenue. As an accounting matter, this places
the merchandising operation of respondentsin the position of a
stranger to the wharfinger operation. Under a proper allocation of
the costs between vessel and cargo, as found herein, the cargo is as-
sessed over 87% of all terminal costs. Rsepondents will bear this large
proportion of the costs in connection with their exports of grain. Their
dual operation need not subject them to the payment of costs expended
for the benefit of others any more than a steamship company that
operates a wharf would have to provide facilities for cargo without
making a charge.

Petitioners attempt to draw a parallel between this situation and
the non-wharfinger costs excluded from consideration in the Freas
formula. The latter consist of such non-terminal operations as steve-
doring, public warehousing, and pilotage. There is no analogy between
the exclusion of the costs incident to these activities and the treat-
ment of truly wharfinger costs on the ground that a separate division
of respondents, located far away from the terminal, ships grain from
the terminal. Intercoastal SS Freight Assn. v. NW.M.T. Association,
4 FM.B. 387 (1953), does not require a different result, as contended
by petitioners. The issue in that case was quite different. The question
there was whether checking service performed by the terminal was
done for the benefit of the ship or the cargo. The Board’s decision on
that question has no bearing on apportionment of terminal costs where
the terminal is the exporter of cargo.

11 F.M.C.
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Waterway—Allocation of Costs

That portion of the former terminal charges (now services and
facilities) that is attributed to the cost item described as “waterway”
is assessed for the use by the vessel of an appropriate area of the river
adjacent to the wharf necessary for berthing the vessel. The Freas
formula fixes the extent of this area as a strip of water extending 75
feet out into the river for the length of the wharf, This represents the
amount of area needed for berthing. Linnekin adopts this assumption
and arrives at the value, as did Freas, by applying the ratio that this
area bears to the total land area used in the operation of the terminal
to the total value of the land. Neither the terminals that own their
facilities nor the lessors, of those that do not, own the land under the
waterway ; but under the law of Oregon and Washington the riparian
owner or his lessee has the privilege of erecting a wharf and bringing
vessels into the wharf. For this reason, the land used by the terminals,
being contiguous to navigable water, has an enhanced value. As be-
tween vessel and cargo, the vessel makes exclusive use of this enhanced
value and the Linnekin method of establishing the amount of this
enhancement is a reasonable means of doing so.

Petitioners resist the apportionment of this item of cost to the vessel
on the ground that none of the respondents have any investment in
the Jand under the waterway, as some of them did that were the subject
of the Freas study. This was not the basis of the Freas allocation since
he stated on page 100 of his study, which forms a part of the record
here as Exhibit 1:

The assumption then is that the water area described is necessary for the ves-
sel’s use, that this is so regardless of whether the waterway is owned by the
terminal or by the Government, and that the value of the adjoining shoreland is
proportionately enhanced thereby.

The U.S.D.A. recognizes that the vessel receives some benefit from
the waterway and that part of its cost should be attributed to the
vessel, but they argue that “the marine grain terminal would ship no
grain out of its elevator if it were not for the waterway” and therefore
the vessel “should not be charged with 100% of the waterway ex-
pense.” This argument overlooks the underlying basis upon which the
allocations are made under the Freas formula, which received the
general approval of U.S.D.A. in this proceeding. It could as easily be
argued that since no grain could be shipped unless the vessel were able
to come in to the wharf, the costs should be charged to the grain. This
sort of reasoning would never lead to a conclusion as to the proper
allocation of the cost of any of the terminal facilities since it departs
entirely from the user concept.

11 F.M.C.
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Shipping Gallery—Allocation of Costs Between Vessel and Cargo

The parties are in sharp conflict regarding the proper allocation
of terminal costs related to the shipping gallery. Officials of the re-
spondents who testified on the subject would assign these costs to the
vessel on the theory that the gallery is there for the sole benefit of the
vessel. They stated that a simple one-spout device or shoot leading
from the terminal to the vessel would serve the interests of the terminal
adequately and that the high speed conveyor and multiple spout sys-
tem benefits the vessel by rapid loading and eliminates delays that
would be occasioned if there were but a single spout requiring frequent
shifting of the vessel, which saves the vessel from $1,500 to $4,000 for
each day saved. Loading the average ship at a single spout elevator
would take at least 6 or 7 days, while only 214 or 3 days are required
at a multiple spout elevator.

Linnekin agreed that the gallery serves the vessel in this way and in
addition, believed that the Freas formula bears out the conclusion that
the gallery benefits the vessel because it compares to the aisle space
between the point of rest of the cargo and the vessel at a general cargo
terminal. The point of rest concept will be discussed later. Freas as-
signed the cost of such aisle space to the vessel. Linnekin was markedly
and admittedly more conservative in this regard than his prineiples,
however, and saw some benefit flowing to the cargo in this part of the
terminal facilities. He urged the allocation of the gallery 50% to
vessel and 50% to cargo. The cargo, as well as the ship, benefits from
the faster loading and greater efficiency made possible by the gallery.
This enures to the benefit of the seller, ultimately, by lowering the
loading expenses. As a matter of physical use, of course, the grain is
transported by means of the gallery. While the advantages of the gal-
lery to the cargo may not be as immediate nor as apparent as those to
the vessel, the Linnekin position is chargeable to the respondents, par-
ticularly in view of their general statement at another point that the
positions they werc advancing herein on all issues were those expressed
by Linnekin. This is not to say that the proper allocation of gallery
would necessarily be found to be 100% to the vessel, in the absence of
Mr. Linnekin’s more conservative approach. It simply means that we
are not required to strain and struggle with the question as to what
minor amount, if any, the vessel should be charged beyond the 50%.
The allocation of 50% to the vessel is a conservative and acceptable
estimate of the vessel’s obligation.

The other parties would allocate the gallery solely to cargo on the
additional theory that the seller undertakes, in the uniform FOB sales
contract, to “deliver the grain to the end of the spout” and they con-

11 F.M.C,
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tend that the buyer would be charged twice for the use of this facility;
first, as part of the purchase price of the grain and, second, if the cost is
allocated to the vessel, when this charge is passed on to him as part of
the charter hire or freight rate, This theory hinges on the argument
made in the briefs that this cost “has in the past been borne by these
grain traders.” This latter argument is not conclusive because all costs
borne by the grain traders in the past will continue to be borne by them
in the future and not by the vessels. The terminals make no charges,
directly, against buyer of the grain. Having found that there is a de-
ficlency terminal revenue, as will be demonstrated later, the question
here is: Who will bear the necessary increase? Whether it is vessel or
cargo, this increase will only be paid and passed along to the consumer
only once.

Furthermore, the grain sales contract between U.S.D.A. or one of
the respondents, as grain seller, and a buyer of grain does not deter-
mine the propriety of any particular allocation of costs between vessel
and cargo any more than does the provision of the charter party be-
tween the vessel and the grain buyer, who is the shipper. The standard
charter is on a “free out” basis and, in addition, expressly obligates
the vessel to pay the cost of loading the grain. These charter contracts
do not govern the proper allocation of terminal costs between vessel
and cargo. Freas stated :

Division of responsibility between shipper and carrier is of no consequence in a
study of this nature. The concern is with the responsibilty of each to the
wharfinger.

The sound logic of this axiom also applies to the contractual divi-
sion of responsibility between the buyer and the seller of the grain
and probably with stronger reason. First, the seller is not always the
terminal, and, second, regardless of the identity of the seller, it is
more difficult for the seller to include terminal charges in his sales
price than it is for the vessel to pass such charges along to the shipper.
Grain prices are determined by the world market, while charter rates
are established by petitioners for this trade alone and can be increased
to reflect rising cost.

The charter and the sales contract alike must be interpreted, for
this purpose, to mean that the terminal charges will be borne by the
vessel (under the charter) and the seller (under the sales contract) only
insofar as such charges are assessed against either of them. Therefore,
neither contract can form the basis for allocating costs between vessel
and seller (cargo). However, the business practices of the respondents, ,
as grawm dealers, and the petitioner-carriers, as evidenced by their
respective contracts, do provide a clue to the explanation of the extreme
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degree to which each party resists the allocation of costs that, osten-
sibly, would ultimately be borne by a third party (the buyer) anyway.
This factor, understandably, hardly came to light in the evidence and
the briefs. The incongruity of these contracts, if they are considered
to be inconsistent, cannot be corrected in this proceeding, of course.
However, the respective positions of respondents (as sellers of grain)
and petitioners, in relation to their ability to recoup any increased
charges from their customers, must be borne in mind.

The Freas formula is designed to develop the total costs of the
terminal and then apportion them to vessel and cargo in proportion
to the use made of the facilities provided and of the services rendered.
The vessel is held responsible to the wharfinger for all usages and serv-
ices from, but not including, the “point of rest” of the cargo. All other
costs are assessed against the cargo. Terminal Rate Structure-—Cali-
fornia Ports, 3 U.S.M.C. 57,59 (1948).

Taken in the context of his report, the “point of rest” criterion, which
plays such an important role in such allocations, was used by Freas
as a shorthand expression to define the traditional concept as to the
respective duties of the carrier and shipper with respect to the transfer
of eargo between them for the purpose of ocean transport. The shipper
is traditionally obliged to bring cargo to a point where it can be
reached by “ships tackle” and the ship has the responsibility to accept
the cargo at that point—the “point of rest’—for loading aboard the
vessel.

Unfortunately we do not have the benefit of a Freas view as-to the
point of rest of grain moving through a modern terminal elevator,
for such facilities did not exist at the time he made his study. Freas
fixed the point of rest for general cargo as a place on the pier where
the ship can reach it, if there is no shed, or in the shed if there is one.
In the latter event the aisle space is allocated to the vessel because the
vessel has the duty to pick up the cargo in the shed and it uses the aisles
in the process of loading. The apron of open wharves not having rail
tracks are allocated to the ship for a certain distance (35 feet) back
from the pier face that is deemed to be required for the lifting of cargo
by the ship.

The parties are at odds over the location of the point of rest of the
grain loaded at respondents’ terminals. Petitioners say it is at the
vessel end of the spout, as does Gatlin. Hearing Counsel departs, in a
way, from the view of their accountant and discredits the point of rest
concept as a factor to be considered in allocating the cost of the gallery.
Respondents place the point of rest at the terminal end of the gallery,
saying that it compares to the aisle space in a general cargo terminal.

11 F.M.C.
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The “point of rest” test is not entirely helpful with reference to
the shipping gallery because of the physical difference between the
grain-loading 'and the general-cargo-loading operations. The “end-
of-ship’s-hook” concept has no parallel in the case of a vessel loading
grain.

If there is an analogy, the view of the respondents is more accurate
because the grain is in continuous motion from the terminal end of the
gallery until the loading process is completed. Also, the seller of the
grain brings his grain to that point for loading. He employs the ter-
minal for this purpose. Physically, there is no other place where he
can make it available for the ship to load. Then the ship using steve-
dores jointly with the services and facilities of the terminal, receives
the grain at that point for loading.

Elevator employees control the volume of flow of the grain and type
of grain being loaded in response to signals from the stevedores. Thus
the operation of the system is a joint undertaking between ship and
elevator, the latter acting for cargo. The loading facility itself serves
and benefits both ship and grain. It costs should be borne jointly and
equally by vessel and cargo.

Petitioners argue that the gallery should be treated like Freas treated
an oil pipeline on the piers in California, where none of its expense
was allocated to the vessel. Linnekin correctly points out that there
is little, if any, similarity between the two in cost, complexity, or opera-
tion, Even assuming that some degree of analogy exists, this compari-
son is outweighed by the other considerations described above.

For all tho foregoing reasons, the practice of the respondents in
allocating 50% of the expense of the gallery to the vessel is not unrea-
sonable under section 17.

Treatment of Leased Property

In the accounting procedure incident to the application of the “fair
return on investment” standard, the Linnekin study treats the 5 re-
spondents that lease their plants from public bodies ™ as though they
own the property. These five lease their properties on long-term leases
which obligate them for periods up to 35 years. The obligations of the
respondents under their leases have constituted the security for the
issuance of revenue bonds by the public body to defray the cost of
improvements. The pledge of the faith and credit of these large trad-
ing corporations, who operate the terminals, has, in this way, contrib-
uted to capital improvements in the terminals and it demonstrates
the degree of the lessees’ commitment. The long-term leases impose a

7c NPGG as sublessee from a railroad company.
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risk and a burden on these lessees that is somewhat comparable to an
investmentin fee ownership.

However, the other parties object to this treatment of leased prop-
erty, even though the rental payments are excluded from expenses in
arriving at the revenue requirements of respondents on the grounds
that: (1) This method provides a windfall to respondents since it
would give them a return on property they do not own; (2) The Com-
mission, in A tlantic and Gulf—Puerto Rico General Increase, TF.M.C.
87 (1962), and its predecessor in Atlantic—Gulf/Puerto Rico General
Increase in Rates and Charges, 6 F.M.B. 14 (1960), excluded certain
rented property from the rate base of the carriers involved in those
cases. Hearing Counsel argues, in addition, that to allow respondents
a return on leased property would require the rate-payers to pay a
double return on investment, once to the lessor and once to the lessee.

Respondents contend that it is necessary and proper to treat leased
property as owned for the purpose of this test because: (1) The Freas
study does so; (2) The respondents would be deprived of a profit if
they were not allowed to use such property as a part of the base; and
(8) It is desirable to have uniformity in the accounting methods and
terminal rates of the respondents and this cannot be achieved without
employing a uniform measure for the rate base. As to the latter point
it can be noted that petitioners favor uniformity in the rates of the
terminals.

That portion of the Freas study that developed the basic principles
for the development of the costs incident to marine terminal opera-
tions is at least as valuable and informative as that portion of his
system that treats with the allocation of these costs as between vessel
and cargo. Freas found that it was desirable to treat leased property
at though it were owned, where a substantial proportion of the ter-
minals leased their property, and he conducted his cost accounting
on that basis in the Docket No. 640 study. To reject this portion of
his conclusions, or any other substantial element, and attempt to
apply the remainder, would throw the result out of balance.

As Freas points out (page 28, Ex. 1), it is not unusual to treat
rented property in this way. The Commission and its predecessor have
done so where the prevailing circumstances were such that this treat-
ment led to the fairest result. Hawaiion Inter Island Rates, T F.M.C.
151, 156 (1962); General Increase in Alaskan Rates and Charges,
5 F.M.B. 486,498 (1958).

The Commission has uniformly employed the fair-return test in
assessing the reasonableness of rate structures in the offshore domestic
commerce. The only other means of determining whether alleged reve-
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nue requirements are developed by means of reasonable practices is
to compare revenues and expenses under the “operating ratio” theory.
The Commission and its predecessors have rejected the use of this test
and the parties here generally agree that its application to these ter-
minals would not be feasible. An insurmountable drawback is the
absence of the body of historical data necessary to establish a norm for
a reasonable operating ratio for this type of business. Such a test
also places a premium on increased expenses.
. If all eight terminals rented their plants, and these were excluded
from the rate base, they would be required to operate without profit.
A confiscation of their property would result. With five of the eight
renting their facilities, their profits would be reduced pro tanto by
the exclusion of this property from the base. The unfairness of this
result is apparent, and this is what led Freas to conclude that where a
large proportion of the property is leased it should be treated as
owned for this purpose of testing the reasonableness of the net return
actually realized. It must be so treated here for the same reason and,
in addition, to prevent a distortion of the Freas system by a dismem-
berment of its parts. The fair-return and rate base exercise never con-
stitutes actual costs, of course. They were developed in the case law
merely as a convenient economic test of business operations. Treating
rented property as owned is no less realistic than the test itself.
The cases cited by petitioners involved instances where the leased
property was only a small portion of that used by the carriers whose
rates were under study. The inclusion of the leased property here will
not give respondents a “windfall,” as contended, because the rental
is excluded from expenses in the cost account.’® A contrary result
would give the ratepayer a windfall and could very well put the ter-
minals out of business. This treatment of leased property will not
allow a double return, as contended by Hearing Counsel, since the
lessor and lessee are treated as one in this method of accounting.

V. RATE BASE AND RETURN ON INVESTMENT

Valuation Method—Original or Reproduction Cost

Respondents urge that estimated reproduction cost is the proper
standard for evaluating their terminal structures and equipment in
arriving at the rate base to test the reasonableness of the profits they
will experience under their increased charges. They do not depreciate
these costs which, according to their expert testimony, come to a total
of $39,846,636 for all eight terminals. This figure is used in the Lin-
nekin accounting schedules.

7d Rent I8 treated here as including the dockage pald over to the lessor and the total fo
the year was $1,285,388.
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Petitioner strenuously resist the use of undepreciated, estimated
reproduction cost for inclusion in the rate base. They argue that this
would provide a fictitious, swollen allowance of return on investment
to respondents. The Freas formula recommends consideration of both
original and reproduction cost in arriving at fair value, but this is the
one issue as to which the Freas approach cannot be accepted. At the
time of the Freas study that approach to valuation had the sanction
of the Commission’s predecessor agency, but more recently the Com-
mission has adopted, and has since employed without exception, the
“prudent investment” approach whereby property and betterments
thereto are valued at original cost, depreciated to the period under
consideration. Atlantic and Gulf—Puerto Rico General Increase in
Rates and Charges, T F.M.C. 87 (1962); Pacific Coast/Hawaii etc.
Increases in Rates, 7 F.M.C. 260 (1962) ; General Increase in Alaska
Rates and Charges, T F.M.C. 563 (1963) ; Alcoa SS Co., Inc—Gen-
eral Increase, 9 F.M.C. 220 (1966). Respondents have advanced no
valid theory that would distinguish this principle where grain ter-
minals are concerned and I know of none. As a matter of fact, termi-
nal property was part of that under consideration in the first of the
cases cited above. This departure from the Freas approach can be
balanced by making an appropriate adjustment in the rate of return
he used.

Respondents also contend that the data on the original cost of their
property is unreliable and that therefore we must turn to the estimates
of reproduction cost. While it is true that the original cost of these
structures has not been ascertained with pinpoint accuracy, such
precision is not necessary for the purposes of proceedings of this nature.
Increased Rates on Sugar, 7 FM.C. 404, 411 (1962). The fact is that
the reproduction cost estimates contended for by respondents are at
least as unreliable as the original cost data. In some cases the estimates
submitted by respondents are those of their employees. Such an esti-
mate is likely to lack the objectivity that must attend the evaluation of
property. In addition, there was confusion among respondents’ wit-
nesses as to just what the replacement cost should be based upon.
Linnekin based his accounting figures on “replacement” cost and,
later on, in the course of the hearing, after cross-examination on the
point, he testified that he really meant “reproduction” cost. Fortu-
nately, it is unnecessary to distinguish the two here or to choose be-
tween them because neither is acceptable. It will suffice to say that the
evidence relating to these two words was both cloudy and voluminous.

As to the valuation of the land itself, it is quite true, as respondents
say, that the evidence of original cost is so scanty and uncertain that it
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should not be relied on. At the Examiner’s request, an expert appraisal
witness of respondents, S. M. Holbrook of Portland, did the best he
could to estimate the value of the real estate as of the time the elevators
were built, up to 50 years ago. He said that neither he nor anyone else
could arrive at such estimates with confidence. Mr. Holbrook’s back-
ground and experience are such that there probably would be no one
better qualified to provide these historical values. The resulting fig-
ures, even if they were completely reliable, varied so erratically be-
tween elevators that this method is shown not to be the best valuation
basis to employ. The tracts varied in estimated original cost from $250
per acre up to $40,000, as of the respective times the plants were built.
In the Freas study this same problem was encountered and Freas
therefore used current market value for the land. The parties, except
petitioners, urge the use of this standard, and even petitioners used
these figures in some of the accounting exhibits. The current market
value of the land will be used here.

Land Value

The combined current market value of the land occupied by the
terminals is reported as $1,076,677 by the respondents, through witness
Linnekin. This comes very close to the $1,052,887 shown in witness
Gatlin’s exhibits. The original cost figures were either taken from their
records by Gatlin or reported to him by the lessors. The Gatlin figures
area little low in that two of the tracts were shown at the conservative
figure representing cost of acquisition, without any site preparation,

“and the Linnekin work papers indicate that two more also may have
been so reported. The tabulations of both witnesses tend to inflate the
value of the Terminal 7 property because they include the value of the
entire 30 acre tract, while only 5.3 acres are devoted to the terminal
operation. The riverfront land is substantially more valuable than the
remainder, of course, so the Linnekin and Gatlin valuation of $113,860
for the terminal 7 land should be reduced, with the result that the com-
bined current market value of the land of all the terminals will be
rounded to $1,000,000 for the purpose of this decision, taking into
account the Gatlin figure being a little low on at least two of the tracts.
In arriving at this approximation of the value of the land, the question
of the amount of land required for the terminal facilities has been
taken into consideration, as urged by petitioners.

Value of Structures and I quipment—Original Cost Depreciated

Gatlin made a survey of the original cost depreciated of the struc-
tures and equipment used by respondents in their terminal elevator
operations by inquiring of their officials, reviewing the records of the
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respective owners and the Linnekin work papers, and reported a total
value of $22,712,427. Linnekin reported a value on the basis of depre-
ciated original cost of $24,726,688 for this property. His figure reflects
depreciation up to the date of the study, while Gatlin continued the
depreciation to the beginning of fiscal 1966. Linnekin also shows a
oreater value for the Cargill Terminal than Gatlin by about $1.5 mil-
lion. Colonel Alfred M. Iischbach, Chief Engineer for Portland Public
Docks, a highly qualified expert on terminal construction and valua-
tion, gave in detail the construction cost of that terminal and the cost
of the betterments added through the years. Public Docks owns the
Cargill Terminal. These betterment figures are too numerous to set out
here, but it will suffice to note that his figures tend to bear out the Gatlin
exhibit and since the Linnekin estimate for this terminal was based
solely on a calculation of the ratio of original cost to replacement cost
of the other terminals and applying that ratio to the replacement cost
of the Cargill Terminal, the Gatlin figure is more acceptable. The
Gatlin total will be rounded upward to $23,000,000, however, to reflect
a modest increment to approximately place the depreciated value as
of the date of the cost study, rather than 1966, so that it may be com-
pared to the revenue figures for the earlier date.

Working Capitol

Following the Freas formula, the respondents included a return on
working capital as an expense in their cost study. This is a legitimate
item of expense, reflecting the need for funds to meet cash operating
expenses disbursed ahead of the collection of revenues. The fund can be
measured by two months operating expenses, according to Freas, and
this norm was used by respondents. Petitioners do not question this as
an item of expense, but they contend that taking two months expenses
is excessive because under their tariffs respondents can collect interest
on accounts-after 30 days. This tariff provision was added after the
period of the cost study, however. Conducting the cost study on the
basis of the tariff provisions as they existed at the time cannot be said
to be an unreasonable practice.

Petitioners and Hearing Counsel also contend and respondents con-
cecle that they erred in including depreciation at one of the elevators
and rent, at some, in working capital. This error only increased the
costs allocated to vessels by about $2,500 and it is therefore not suffi-
ciently significant to justify a recomputation of the net revenue. The
recomputation of costs to correct this error would not appreciably
change the result of the cost study either as to the vessel charges or
overall.

11 F.M.C.
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Return on Investment

An appropirate rate of return on investment has never been estab-
lished in connection with a determination as to what accounting and
price-fixing procedures employed by grain terminals would constitute
a “reasonable practice” within the meaning of section 17. The rate
that would be considered reasonable will vary, to a degree, depending
upon the degree of liberality employed in arriving at the rate base.
It is of little consequence whether the base is liberal and the rate of
return scant, or whether the reverse is true, so long as the two are
properly related. It is the end result of the base-rate determination
that is to be judged in deciding the reasonableness of charges. Federal
Fower Commission v. Hope Natural Gas Co., 320 U.S. 591 (1944).
Linnekin used the conservative figure of 5% ® return in making his
study, but he based this on a valuation of property at undepreciated
reproduction cost. In his opinion the return should be 12% if original
cost figures, depreciated, are used as a base. The respondent companies
aspire to a 10% return in their various enterprises and will not under-
take a proposed venture unless at least such a return can be reason-
ably anticipated. Freas proposed a 7% return in his study in Docket
No. 640 but the U.S.M.C. did not decide the question of an appropriate
rate of return in that case. It is important to note that Freas con-
sidered both original cost and reproduction cost in arriving at the
amount of the owner’s investment.? Here we are using the substantially
lower original cost figures. Since his standard for determining the

_rate base would produce a higher investment figure his recommended
rate of return would have to be adjusted upward in order to produce
an equivalent dollar return.

The economic risk incident to the operation of a grain terminal is
at least as great ag that of a common carrier by water operating-in
the offshore domestic trade. Financial success depends upon a steady
and heavy flow of a single commodity through the terminal, The risk
1s therefore greater than that of a general cargo terminal. The flow
of grain is governed by ever varying circumstances outside the control
of the terminal operator, such as the effect of weather on the crops, the
influence of international relations and national policy on Government
aid programs, the varying requirements for food among the people
of the importing countries, and the myriad factors that affect their
ability to obtain it.

6 A1l rates mentioned in thls secti¢n refer to a net return after the payment of incomse

taxes, which, including the 8% Oregon excise tax on corporate income, will be taken to be
309, on the average.
? See p. 35 of his report, Ex. 1.
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Petitioners concede that a 10% rate of return would be fair and
Hearing Counsel urge that this rate be used. They contend that the
base should include only the property to which respondents hold
title, however, so this concession as to rate is not necessarily applicable
to the base used here. In cases decided under the Intercoastal Ship-
ping Act of 1933, 46 U.S.C. 845(a), the Commission has determined
that rates of return of 10.59% and 8.32% *° in the Hawaiian trade, a
rate of 7.5%-** and, in another case, 10% ** in the Puerto Rico trade,
and 9.07% in the Alaska trade?® are not unreasonable. Varying cir-
cumstances, including the standards employed in arriving at the rate
base, have required flexibility in the rate of return; but these prece-
dents support the conclusion that a 10% return here is not beyond the
area of reasonableness.

The public revenue bonds issued to finance the terminal improve-
ments at the Kalama terminal bore a 4.81% interest rate. The rate
would be 5.25% today. The elevators pay 53, % interest on short term
loans and up to 63,% on 20 year loans. Linnekin properly excluded
interest from expenses in his accounting schedules because this a factor
included in the allowance of return on investment. The fact that inter-
est rates are relatively high today must therefore be taken into account.

For all of these reasons, the employment of accounting and pricing
practlces for the establishment of charges that provide a return not
in excess of 10% on the rate base employed here cannot be deemed to
be an unreasonable practice within the meaning of section 17.

VI. COSTS

Depreciation

Petitioners and Hearing Counsel object to the use by respondents of
depreciation, as an expense, that is based on the reproduction cost of
facilities and equipment. They contend, correctly, that depreciation
should be based on original cost. The purpose of allowing depreciation
as an expense in arriving at net revenue is to compensate the regulated
business enterprise for the depletion, wear and tear, and obsolescene
of the property it devotes to public use. It would be inconsistent with
this purpose to allow depreciation on an estimated cost of reproduction
rather than the actual investment of the owner, Freas used original
cost figures for depreciation and this will be done here, with the re-

10 Pactfic Ooast/Hawaii, etc., General Increase, 7T F.M.C. 260 (1962).

U Atlantic and Gulf Puerto Rico Conf., 6 F.M.B. 14 (1960) ; remanded on different
grounds 288 F. 2d 419 (C.A.D.C. 1961) sud nom. Commonwealth of Puerto Rico v. F.M.B.

12 Alcoa 88 Co., Inc., General Increase in Rates in the Atlantic Gulf Puerto Rico Trade,
» F.M.C. 220 (1966).

18 Alaska 88 Co. v. F.M.O., 344 F. 2d 810 (C.A. 9, 1965) ; General Increase in Alaskan
Rates, 8 F.M.C. 315, 334 (1964) ; also 7 F.M.C. 563, 583. In these cases and the others

noted above, original cost depreclated was used as the rate base, as it is here,
11 FM.C.
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sult that the combined costs of the eight terminals will be reduced
by $315,799,' which is the amount of the excess depreciation allowed
in the Linnekin accounting exhibits.

Total Costs

The $10,335,100 total elevator costs as reported by Linnekin includes
a 10% return on undepreciated reproduction cost. This must be ad-
justed in accordance with the conclusions reached herein by first sub-
tracting the $315,799 excess depreciation then adjusting the difference
In order to reflect the valuation and return on investment found here-
in to reflect reasonable practices in these circumstances.

Under the method of accounting employed by the parties here,
they include a reasonable return on investment as a cost item, in addi-
tion to taking depreciation as an expense, and come out with a figure
representing an excess or deficiency in total revenue received. This is
then compared with the amount of the increase in charges. In order to
give effect to the conclusions reached herein relative to the proper
standard of valuation and rate base, the Linnekin figure of $4,092,453,19
representing a 10% return, before taxes, on the combined reproduction
cost of the terminal properties and the land, is replaced by $4,800,000,
which is a 20% return, before taxes, on the depreciated original cost
of the property. As adjusted by this correction in the return and the
excess depreclation, the total costs come to $10,726,848 for the year.

In apportioning these costs between vessel and cargo, it will be
sufficiently accurate for our purpose to use the ratio that the vessel
and cargo costs bear to one another in the Linnekin schedules. In the
method employed by Linnekin in apportioning the costs, the values of
the individual elements of the terminal were estimated separately
and their depreciation figures were assigned to vessel or cargo as dic-
tated by the application of the Freas allocations, modified to apply to
a grain terminal. The values of the terminal components on the
original cost basis are unavailable, but the above ratio will give a
sufficiently accurate comparison. Vessel costs came to 12.8% of the total
in the Linnekin schedules. Applying this ratio to the adjusted total
cost ($10,726,848), the costs allocable to the vessel are $1,373,036 and
the balance of $9,353,812 represents the costs allocable to cargo.

VIi. REVENUES

During the period covered by the accounting study, the respondent
terminals earned revenues in the total amount of $9,343,841, as re-

¥ The pantes reached agreement on this figure, after the hearing. See letter of July 13,
1967, from counsel for petitioners to the Presiding Examiner. The property being treated
a8 owned, depreciation iz allowable, No contention was made to the contrary.

15'See Exhibit 58, line 11,

11 F.M.C.



RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 399

ported in the exhibits prepared by Linnekin. He took these figures
from accounting schedules submitted to him by the several respond-
ents and neither petitioners nor Hearing Counsel, whose accounting
witness reviewed the reports of the respondents, question these rev-
enue figures.

Of this total, $808,709 was received from vessels that loaded at the
terminals and $8,540,132 was received from cargo. The payments were
made under the following tariff categories in the amounts shown:

Charges to Vessel :

Dockage _ e $151, 838
Overtime flat charge._.._____ e e 348, 706
Standby and deadtime_ - e 303,165
Total e 803, 709
Charges to Cargo:

‘Wharfage o e 1, 680, 620
Storage o e 2,122, 939
Receiving ___ 2, 949, 896
Loading 1, 659, 179
Miscellaneous .- e 127, 498
8, 540, 132

TOotal FeVeNUe _ _ oo e e 9, 343, 841

VIII. REVENUE DEFICIENCY

It is seen from the foregoing figures that the total revenue fails to
meet total costs by $1,383,007 which is about 14% of the total revenue.

The vessel revenue fails to meet vessel costs by $569,327, which is
70% of revenue received from the vessels.

The cargo revenue falls short of cargo costs by $813,716, or about
9% of the cargo revenue.

The total terminal charges of respondents were increased approxi-
mately 4% as a result of the rate adjustments under investigation. It
is seen that this increase falls short of the percentage by which the
total revenues were deficient to cover costs that include a reasonable
return on investment. Therefore the increase, overall, cannot be said
to constitute an unreasonable practice when judged by the revenue
produced as related to costs.

The new rates applicable to the vessels results in a 45% increase
in charges, taking into account the subsequent increase in dockage
at an average increase of 25%. This increase in the charges assessed
against the vessels is less than the 70% by which revenues from vessels
were deficient to meet costs allocable to the vessels, so these increased
charges cannot be said to result from unjust or unreasonable practices.

11 F.M.C.
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Another method of stating or compiling the figures to demonstrate
the effect of the increases, in terms of the reasonableness of the return,
is shown in the following table. The figures showing the increase in
dockage include the recent increases by the lessors, which averaged
25%:

Total Vessel Cargo

Actual revenues for the year;

B N 0, 343, B41 803, 700 8, 540, 132

Net Increass. . .o ocoeeeececcccccosccmcaracaneceeccm———aaa 368, 688 368,688 No change
Percent Inerease. ..o ecceicccomncaeean 3.9 [ - J "
Return on Investment: .

Total costs, excluding return. t7 758, €37 5,168, 211
ReVENDe. ... cerr e crrrrerarscmssorrmsnmnm e mmmmmaaan 803, 709 8, M0, 132
Net revenus excluding return on investment, 45072 3,871,921
Net I0Crease. .o coveecmcmeanecncassssasemmcssenressorarr-nnmms 364, 688 None
Adjusted retuml .. ocaeecce e cccecmame e me e 413, 760 3,371, 971
Investment..... 2 132, 000 21, 848, 000
Retumn before taxes (percent) 10 15
Return slter taxes (percent)..ceccnccarccnsccnnccannnaanaan A 0.5 .5

The return on investment computed on the basis of original cost
depreciated does not exceed a reasonable return of 10%. This com-
putation confirms the conclusion that neither the overall effect of the
rute adjustment nor the increase assigned to the vessels can be con-
sidered to be the result of an unjust or unreasonable practice.

This analysis of the financial results of the rate changes reflects
an attempt to distill the accounting evidence down to its essentials
and, together with the description of the methods and principles em-

15 810,726,848 total from page 398 lass $4,800,000 return on Investment.

17 12,89 of total, which ls the relationship between the Linnekin total cost Agure and his costs allocated to
the vessel.

18 Tha reproduoction costa of plant and facility Itams allocated to the vesssl In the Linnekin compllation 18
8.8% of the total Investment. This same ratio is employed hare to obtaln & break-dewn a3 between vessel
and cargo of the total investment based on depreclated original cost. This method 1s sufficiently aceurate
for the purposs of this test and it 13 necessary to use a ratio because the original cost values of the varlons
slements of the tarminals was not provided,
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ployed by the accounting witnesses, this will suffice. An attempt to
set forth all the numbers that underlie these results or settle every
disagreement on. minor accounting details would unduly extend this
decision and would only cloud the explanation of the real basis for the
conclusions reached.

The briefs of petitioners and respondents argue at length over ac-
counting details. Cost finding is not an exact science and any cost and
revenue study, upon meticulous examination, may be criticized for lack
of precision or inconsequential errors. All that is required in testing
the accounting evidence is & reasonable approximation of assignable
costs and revenues based on appropriate methods of apportionment.
Increased Rates on Sugar, T F.M.C. 404, 411 (1962). Due considera-
tion has been given to every aspect of the accounting studies of the
parties and it would add nothing to belabor this report with detailed
comparisons of one with another.

IX TARIFF DESIGNATIONS

Service and Facilities Charge (S and F)

The respondents initiated the use of an S and F charge in connection
with the general adjustment in their rates and as a direct result of
the Linnekin cost study. At the same time, they discontinued the
standby and deadtime charge which accounted for a total of $303,165
in revenue for the cost study year. The latter charge becarne absorbed
in the S and F charge.

In addition, the S and F charge is designed to cover the elevator
costs apportioned to vessel for a share of the wharf, and 50% of the
shipping gallery. Also included in the charge are the relatively minor
costs attributed to the use by vessel personnel of miscellaneous facil-
ities furnished by the terminal such as lunchrooms, toilets, offices used
by supercargo and other vessel personnel, parking areas, police and
fire protection, plus electric power to the vessel and lizison services
between the terminal and the vessel.

A substantial part of the evidence in this lengthy hearing was de-
voted to conflicting testimony over these latter, miscellaneous items.
Petitioners spent much time resisting the liaison cost. In the absence
of bookkeeping records that would permit a precise determination of
the total amount of this cost, Linnekin estimated this cost at $72,000,
representing the time of one $9,000 per year employes at each terminal.
The services consist of answering telephone calls for the ship and
concerning the ship, carrying messages and information to and from
the ship, coordinating the loading operation, and the like. Officials of
respondents testified that a more reasonable estimate would be twice
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that amount. It is concluded from all the evidence on the subject
that the cost estimate of $9,000 per terminal for this item is not
unreasonable.

The total costs which ferm the basis for the S and F charge are
$773,979 %2 after certain adjustments are made in depreciation, return
on working capital and other items as urged by petitioners. The cost
per ton (4,684,700 tons loaded) comes to 16.5 cents. Tt is seen, there-
fore, that the S and F charge, which averages .15 cents per ton, does
not exceed the costs of providing the services and facilities. The S and
F charge would have produced revenues in the total amount of $7 02,705
if it had been in force during the cost study year. The total increase
in charges to the vessel amounts to a little under 8 cents per ton. It is
of interest, to note that the going charter rate from Portland to India
has been varying around $30 per long ton on American flag vessels and”
$12 per ton foreign, both on a free out basis. (Official notice has been
taken of wheat price and the freight rate on American flag ships.)
Petitioners acknowledge that the increased rates have not caused a
decline in the volume of grain exported through the PNTEA ter-
minals. Wheat is selling for about $60 per short ton, FOB.

Starting nearly 30 years ago, practically every ocean terminal on
the Pacific Coast has adopted the use of an S and F charge for bulk
cargo as well as general cargo. The Portland Commission of Public
Docks, the Northwest Marine Terminal Association, Inc., the Cali-
fornta Association of Terminal Elevators, and the California Associa-
tion of Port Authorities, representing most of the Pacific Coast ter-
minals, intervened in the proceeding and their officials testified in sup-
port of the use of an S and F charge at respondents’ terminals, Their
argument is summed up in the statement, with which I agree, that the
industry-wide practice on the Pacific Coast and the Commission’s ac-
ceptance of the Freas formula would have to be overthrown to support
a finding that an S and F charge is not supported by actual costs or
only by costs duplicated by other charges, as contended by petitioners.
The record demonstrates that a grain terminal does not differ from
other terminals as regards the propriety of such a tariff charge.

Counsel for the Seattle terminals make the significant point that con-
fusion sometimes exists because of the failure to recognize the fact that
where the S and F charge is an integral part of the tariff structure the
costs allocated to it necessarily must include items which, if there were
no S and F charge, would be allocated on accepted cost accounting prin-
ciples to other charges. An example of this is seen in the schedule of

18 See Appendix I, Resp. Reply Br. Recomputation of this fizure to reflect the lower
base and higher rate is urnecessary because the two factors so nearly balance each other
that the resuit is not appreciably changed.
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cost items compiled by respondents in their cost study. See Schedule
IT and III, attached. All vessel costs were collected under the heading
“dockage,” simply because they had no S and F charge at the time of
the study.?® ’

Petitioners seem to miss this point when they say that the transfer
of the charges from the “dockage’ column to the new S and F charge
results in a recovery of a “deficiency in dockage charges” through an
S and F charge, a practice which they say the F.M.B. condemned in
Docket No. 744, Terminal Rate Structure—Pacific Northwest Ports,
supra. That case has no bearing on respondents’ S and F charge. It
dealt with the inclusion in an S and F charge of the costs of an ex-
pensive, and sometimes unperformed checking operation. Obviously,
where a major terminal service is performed only for, say, half of the
vessels that call, the charge for it should be the subject of a separate
tariff item. Unlike the charge involved there, the costs PNTEA allo-
cated to the vessels, and which form the main basis for the S and F
charge, reflect the use of facilities and services by every vessel that
loads at the terminal. These are the costs connected with the terminal
wharf and gallery. Every vessel also ‘will use and be provided one
or more of the minor services and facilities, mentioned above, such as
liaison services, telephone, parking lot, lunchroom, etc.

The Commission’s conclusion in Inwvestigation of Wharfage
Charges at Pacific Coast Ports, supra, is more pertinent to the con-
tentions made here. The commission held there, page 665 of 8 F.M.C.:

Agriculture contends that the conveyor and spout, also the berthing facilities
are necessary to the operation of the elevator and to a degree are a part of the
investment in the elevator. It also maintains that whatever benefit the ship
receives from the use of the wharf is compensated for by dockage, and in some
cases service charges paid to the marine terminal elevator. As seen hereinbefore,
these contentions cannot be sustained under the principle of the Freas formula.

The financial effect on the vessels would be no different if all these
costs were recovered under a charge called “dockage.” It is more real-
istic to separate them, however. Under the present tariff designations,
“dockage” is nothing more than a “parking fee” for vessels,'** as sev-
eral witnesses expressed it, collected by the lessors at some of the leased
terminals or paid over to them by the lessees in the case of other
terminals. It is more orderly, in these tariffs, to earmark dockage for
what it is and confine it to the parking fee in the terminal tariffs just
as it is in the tariffs of those public bodies (the lessors) that collect
it directly from the ship. The establishment of an S and F charge re-

1% The schedule “Summary of Revenues” is also appended hereto, after Schedule III, to
show the amount of revenue under the various tariff items at the eight terminals.
1% Dockage charge is based on the tonnage of the vessel.
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sulted from a deficiency in the total revenues received by the termi- -
nals from the vessels and not from a deficiency in dockage. :

Hearing Counsel and U.S.D.As objection to the S and F charge .
stems mainly from their disagreement with the allocation of the cost of
the shipping gallery and wharf as between vessel and cargo. These mat-
ters are discussed elsewhere in this decision. It should be recognized, in-
cidentally, that Freas recommended that U.S.M.C. consider charging -
all terminal costs to vessel and none to cargo, since all such costs are
passed along to the buyer ultimately, regardless of their initial appor-
tionment. This would avoid the complicated apportionment of costs be-
tween vessel and cargo. The objection to such a course is the disturbing
effect it would have on long established tariff, chartering, and grain-
sales practices; and it probably could be accomplished only in a rule
making proceeding of general applicability.

Hearing Counsel also argue that since the wharf is not included
in the description of the property leased in three of the terminal leases,
Linnekin incorrectly included these wharf costs in arriving at the S
and F charge. The reasons for this omission of the word “wharf” in the
leases was not explained since the matter was raised for the first time
in the brief, but the terminals enjoy the exclusive possession of these
wharves and the wharves must be considered to be part of the con-
sideration for which the rental is paid. Therefore the costs related to
the wharfs were properly included. '

The tariffs of respondents define the S and F charge as follows:

Service and Facilities Charge is the charge assessed ocean vessels, their owners,
operators, or agents which receive or discharge cargo at the terminals for the
use of terminal working areas in the delivery of cargo to or from ocean vessels
and for services in connection with the receipt, delivery, care, custody and control
of cargo required in the transfer of cargo from shippers, their agents or connect-
ing carriers, to or from ocean vessels.

(Note: Service and Facilities Charge does not include any cargo handling,
loading or unloading operations, nor any labor other than that which is in-
volved in performing the services, nor any services or facilities the charge for
which is included in other individual charges.)

This definition is quite similar to that in use by other terminals on
the Pacific Coast. The Chief of the Commission’s Division of Ter-
minals, Eugene P. Stakem, testified that he does not object to the gen-
erality of the terms in which this definition is phrased. Petitioners
find fault with this aspect of the definition but they do not propose any
substitute. The only alternative would be some definition that would
attempt to itemize the services and facilities for which the charge is
made. There would be some merit to this because it would tend to
climinate the possibility that the terminals could change the services
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and facilities that are provided without such change being disclosed in
the tariff. Mr. Stakem believes this would be excessively cumbersome,
however, and I agree. It would be something like the tariff of an ocean
carrier attempting to enumerate every service performed and all the
items of vessel equipment employed in connection with the transport of
a parcel of cargo.

The adoption of the S and F charge by respondents and the tariff
definition they have adopted are not unjust or unreasonable practices.
Petitioners originally argued that since the S and F charge is on a
volume basis, rather than a time basis, it promotes inefficiency on- the
part of the vessel. They appear to have abandoned this argument, at
least in part, so it will be sufficient to observe that a rate on a time basis,
such as the discarded standby and deadtime charge, might as easily pro-
mote inefficiency on the part of the elevator. Petitioners, in their brief,
recognize that “a per-ton charge is objective and not susceptible to ma-
nipulation as a per-hour charge might be.”

Petitioners introduced an exhibit showing that the change to a
volume rate will cause a very substantial increase in the charges to some
types of vessels, ranging up to a sixfold increase for certain types that
require few interruptions for trimming. This results from the fact
that such a ship incurred small standby charge in relating to its
capacity under the old, hourly basis. The change to an S and F charge,
based on tonnage loaded, hits such a vessel hardest. Other types of ves-
sels will experience an increase less than the 45% average, of course.
The replacement of the standby charge against the vessel (where load-
ing is interrupted for shifting the vessel and the like) and deadtime
charge (where the vessel arrives late or departs before the end of a
shift) by the S and F charge has an important advantage for both
Shipowner and terminal. It will end the continuous friction caused
between them by disagreements over the number of workmen whose
Lime is to be charged, the cause of the delay, and over the question
vhether the vessel should pay the charge when the workmen idled by
the departure of the ship before the end of a shift are not sent home
but are set to work around the plant until the end of the shift.

Respondents conducted an extensive study of the relative costs in
oading various types of ships such as tankers, self-trimming bulk car-
Fiers, non self-trimming bulk carriers, vessels with multiple decks, and

thers. This resulted in the sliding scale S and F charge which ranges
rom 10 cents per short ton for self-trimming vessels to 21 cents per
hort ton for three deck vessels. This sliding scale is an innovation in
rain terminal tariffs and petitioners agree that it is more equitable
than one rate for all vessels, if there must be an S and F charge.

11 F.M.C.
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The U.S.D.A. opposition to the increase in charges assessed against
the vessel, directed primarily at the S and F charge, is based on their
concern that this increase will result in increased freight rates, with an
attendant diminution in the amount of grain that can be purchased by
foreign governments under the P.L. 480 programs. This decrease in
purchases was not shown to have materialized, but even if it has been
the respondents could not be expected to subsidize the program by
adhering to tariff rates that do not provide a reasonable return,

The United States Government at times provides s subsidy to
American exporters of wheat in connection with the aid programs to
permit them to compete successfully with foreign markets. At present,
no subsidy of this kind is being paid. Even if it were, or if subsidy
payments are required in the future, this will not result from the
increased terminal rates because the increases are not paid by the
exporter,

U.S.D.A. may be required to pay part of the increases because 50%
of the grain is required to be shipped on United States flag vessels
under P.L. 480, and U.S.D.A. pays the difference between the foreign
flag freight rate and the American flag freight rate. Assuming the
foreign flag vessel owners do not raise their rates as much as the Amer-
icans as a result of the terminal rate increase, which has not been
proved, this would increase the Government’s expenditures. However,
the Government is not excepted from the rule that requires the user of
the services of a regulated industry to pay a rate that provides a fair
return.

Wharfage

Wharfage is the tarift item charged to cargo “for the use of grain
facilities that is assessed on all grain received therein whether or not
such grain is eventually delivered to the vessel.” The U.S.D.A. witness
testified that this definition was changed at the time the rates were
revised on April 1, 1966, and he and Hearing Counsel raise various
objections to the definition. The record does not bear out this testimony,
for the earlier tariff of Continental Portland Elevators, replaced by
the April 1, 1966, revision contains the same definition (Ex. 34).

The objection is primarily that the definition is so vague and uncer-
tain that it does not disclose the services or usages covered.by the
charge. The definition of wharfage in Conunission General Order 15,
not mentioned by the parties, is not applicable because it covers charges
assessed against hoth vessel and cargo. No proposal was advanced in
this proceeding for a more precise definition. It is suggested that a
definition for “wharfage,” better suited to terminals that impose a
services and facilities charge, be devised for general use by the Com-
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mission’s staff if they do not consider the one presently in use at such
terminals to be adequate. The use of the name “wharfage” comes from
an ancient practice and the name itself is probably a misnomer, today,
since 1t does not include the use of the whart at such terminals.
Owertime

Petitioners and respondents are also in complete disagreement over
the reasonable amount to be charged the vessel for overtime loading.
This charge appears in the tariffs as the “overtime flat charge.” Under
the terminals’ labor contract, overtime is paid to the workmen before
8:00 a.m. and after 3:00 p.m. weekdays and a1l day Saturday, Sunday,
and holidays. Vessels loading during these periods are charged over-
time at the rate of $37 per hour under the new rates. This constitutes a
decrease, overall, from the previous rates that varied between the
terminals from $56.70 at Peavey to $70 at Archer-Daniels-Midland.
The average revenue per hour under the old rates was $68.52. For a
total of 5,089 hours overtime loading in the study year, $348,706 was
charged. This charge is assessed during overtime in addition to the
normal straight time loading charges assessed against the cargo. Grain
terminals on the Gulf Coast and on the Great Lakes assess overtime
charges that are substantially higher than those of respondents.

The overtime work performed during the cost study year was re-
quested by the vessels about 85% of the time and by the terminal about
15% of the time. Overtime charges at the grain terminals are less
than the cost to the owner of an idle ship and, where the vessel 1s
loading both grain and general cargo for a single voyage, less than
overtime charges at general cargo terminals. When the terminals re-
quire overtime loading it is sometimes because of a backlog of rail cars
awaiting unloading. This has, on occasion, resulted in a rail embargo
at the terminals, but not frequently. At other times the terminal has
vequired overtime loading because other vessels are waiting to load.

The terminals prefer not to load during overtime periods because
they cannot find equally good workmen for employment during over-
time hours, with a resulting slow-down 1n the rate of loading. They
have also experienced casualty losses at night, In a few instances,
through the loading of the wrong grade of grain, requiring them to
unload the grain at their expense. The evidence in the record in regard
to the percentage of the time there is a vessel at the wharves shows
that terminal space is normally available during straight time loading
periods.

The tariffs of respondents give the terminals the right to refuse to
load during overtime hours. There is no evidence that this right has
been exercised. An inference can be drawn that the reason for this is

11 F.M.C.
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the fact that the rate for overtime loading includes an increment over
cost in order to provide an incentive to the terminal to load grain
during overtime hours and a discouraging factor to prevent the vessels
from increasing their requests for overtime loading.

The Rules of the Port at Portland provide that if a terminal requests
a ship to load overtime, and the ship refuses, the ship loses its turn and
must vacate the berth in favor of the next vessel that is willing to load
overtime. This rule has not been exercised by respondents and there is
no evidence that ships have refused any requests.

The records of all of the respondents do not contain adequate data
to permit a direct development of those items of cost assignable to
overtime operations for (1) fringe benefits connected with the direct
labor costs, (2) cost of indirect labor such as clerical, supervision, and
clean-up crews, (3) fringe benefits for indirect labor, (4) administra-
tive expense, and (5) “other elevator” expense. There is no regulation
that requires the respondents to maintain such data and the absence
of it therefore does not raise any presumption against respondents.
Linnekin employed prorating methods that resulted in total overtime
cost of $50.32 per hour and proposed the $57 rate so as to include the
incentive described above. He also took into account the fact that no
portion of the additional expense of overtime unloading of cars, made
necessary by overtime ship loading, was charged to the vessel. Laurie
disputes the Linnekin method of prorating various costs in arriving
at the overtime factor and, using different methods, says the cost, with-
out any administrative or “other elevator” costs, is $35.60 (Ex. 85).
The Linnekin figure included $7.17 for administrative and “other
elevator” costs. Laurie disputes the accuracy of this, too, but does not
provide a different figure. Hearing Counsel state that they find the $57
rate to be a reasonable charge and U.S.D.A. does not raise any objec-
tion to it. The costs should include a prorated portion of administrative
and “other elevator” expense, but the precise amount cannot be
determined.

Considering all of the above factors, the method employed by re-
spondents for fixing the amount of the overtime charge provides a
sufficiently reasonable approximation of the costs for the purpose to|
be served here, and it cannot be said to be an unreasonable practice. It]
is unnecessary to go into a detailed analysis of the many disputes over
the prorating methods employed by the respective accountants whol
prepared the cost studies. A careful review of their methods shows
that even if mathematical precision were the goal, neither method
could be said to be an unreasonable practice. Some element of incen
tive is desirable and the dollar amount of this cannot be measured by

11 F.M.C.
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cost accounting. Furthermore, any reduction in overtime loading
charges would have to be picked up by increasing other charges if the
terminal is to avoid a revenue deficiency. At least a part of this would
fall to the vessels.

However, it is manifestly unfair, as petitioners contend, for the
terminal to receive an “incentive” increment in the overtime loading
charge when the overtime loading is done at the request of the ter-
minal. Indeed, it would seem more fair for the incentive factor to
weigh in favor of the vessel. For this reason, the inclusion of this
factor is found to be an unjust and unreasonable practice when the
terminal requests overtime loading. In the Linnekin figures the incen-
tive factor amounts to at least $7.00 per hour. It actually exceeds
this, because the prorating done by Linnekin is questionable as to some
items and respondents have been given the benefit of the doubt due to
the incentive feature. In arriving at a reasonable charge where the ter-
mina) orders the overtime, the element of increased costs for unload-
ing cars also cannot be taken into account. The charge should be further
reduced in order to provide an incentive to the vessel. It is concluded,
in the light of these considerations, that an overtime loading rate in
excess of $40 per hour must be deemed to be the result of unjust and
unreasonable practices in those instances where the terminal orders
the overtime.

The form of charter parties often employed by petitioners places
the cost of overtime loading on the charterer when it is ordered by the
terminal. On occasion, the vessel owner, acting through his agent, has
requested the terminal to require overtime loading so that the cost
would be borne directly by the charterer; and the terminals have
acceded to the request. It is hoped and expected that this highly ques-
tionable practice will cease. The reduction of the overtime loading
.charge to a cost basis, as provided above, should eliminate the tempta-
tion of the terminal people to go along with this practice, the legality
of which, it should be noted, is not the subject of this proceeding.

Hearing Counsel urged with considerable emphasis, in connection
with overtime and other charges, that direct charges of costs should
be made, rather than charges based on the derivation of estimated costs
through prorating and estimates. The point is a sound one, but it
cannot be done when the books do not reveal the costs, in separate
accounts, for all the different services and facilities provided. While
the prorating is troublesome, this record will not support a conclusion
that uniform systems of more detailed accounts would have to be re-
quired in order for the Commission to investigate the reasonableness

11 FM.C.
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of terminal practices. No other means suggests itself for accomplishing
the end sought by Hearing Counsel.
Billing Practices

Hearing Counsel also object to billing practices of respondents in
those instances where they bill self-trimming vessels 14 cents per ton
for S and F, when the charge should have been 10 cents, merely because
the vessels had slow-loading wing tanks. This departs from the tariff
rate and is therefore unlawful. The practice is beyond the scope of this
investigation, however. In the course of the hearing, when this practice
came to light, reminding respondents of their duty to follow the
precise terms of their tariffs, they expressed an intention to discon-
tinue the practice.

ULTIMATE CONCLUSION

For the foregoing reasons, after careful consideration of the record
as a whole and based upon the material facts therein, it is concluded
that that the rates, rules and regulations contained in the tariffs of the
respondents do not constitute nor result from unjust or unreasonable
practices in violation of section 17 except that the overtime flat charge
of $57 per hour, in those instances where overtime loading is ordered
or requested by the terminal, was adopted as a result of such practices.
The rate for the overtime flat charge, when overtime loading is ordered
or requested by the terminal, would not exceed $40 per hour if estab-
lished in accordance with just and reasonable practices. The prvesent
rate of respondents for the overtime flat charge, when the terminal
orders or requests the overtime loading, shall be canceled by respond-
ents immediately when this decision becomes final and a new rate
substituted therefor that shall not exceed $40 per hour, determined
herein to be the maximum rate that could be adopted by virtue of just
and reasonable practices within the meaning of section 17.

An appropriate order will be entered to carry out these conclusions
and to discontinue this proceeding.

(Signed) E. RoBerT SEAVER
Presiding Exzaminer

11 F.M.C.
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REPORT SAMPLE
Schedule 1T1T—Loading Costs

Line ('li‘gmls Sttrialghl: Overti
. Caost item om ime vertime
o Schedule II)

Plant Costs:

1 HeadhoUs0 . e ceecccamaaceamsscmcrrissamnmarrnamman $49, 671 $49,67) . eeiena-.
2 Shipping allery . ccr meecaei e iaaecctianasenn 29,088 20008 ..
3 Other. . cemecmc e decmmicsescarascmcamascasasmnean= 1,125 | PR b
4 Total plant €05t o icm i e cae e 80,704 80,794 oo
Equipment Costs:
5 Shipping gallery. . oo iicmcamn e 16, 018 16,018 .. eeinen-a
6 Elevator legs........ feretetmremmctssasaceresnvmsnonn 14,070 14,070 coecmecainnnnn
7 GOV OY OIS ancacanccancnmnarmmememarmmn s ncmncmen 18, 760 18,780 .o _aooaoaas
8 Headhouse. . . .. iiaian.. mmererasencrsanmen—. 14, 499 14,499 ot
9 Pollution ¢ontrol . . .ecieenurarecaocmcramacoamaoan 897 BO7 cimeemeacen
10 AUtomotive o e e iiiieiacmmeseasanaan 59 89 il
11 Total equipment €05t. coveecccccniarcsiiamcraensas 64,303 64,303 . e
12 Handling 1abor ... eie i a e iiiicaienenaan 160, 890 142, 811 318, 079
13 Maintenanes . cooueercaeccacaaceacccaasancacanncancsen 13,103 10, 024 3,079
14 Sanitation, et e cecciiciiccncccci e acmsaanann 5,419 4, 148 1,273
15 EVE 012) 2 111« DA PPN 23,097 17, 660 5, 428
16 Elevator clorieal. . cvoecnrerceacacacereeramnm - 8,717 6, 669 2,048
17 Total 1aboT CO8b. . c e rieccarcciicenmcnnnarremmren= 211, 226 181,319 29, 907
18 Other elevator expense....... @ mmrmemtueevaranamaaan 13, 568 12,212 1,357
19 Administrative eXpense. . -cae o iiiiiiiiramrneana 41,984 37,786 4,108
20 TOLB] COSLS e e m e eaeccm s e bmrmee et mm e m e 411,876 376, 414 35, 462

11 F.M.C.
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FEDERAL MARITIME COMMISSION

Docxer No. 65-34

In tar Marrer oF Discounting ConTrACT/NONCONTRACT RATES
PorsuaNT T0o THE Provisions oF ITem 735, Nore 2, oF THE INDIA,
Paxistan, CevioN & Burma Ourwarp Freiear CONFERENCE
Tartrr No. 10

Decided March 18, 1968

Conference’s tariff provision permitting individual member lines to publish “dis-
count dual rates” on certain iron and steel items, while attempting to bind
contract signatories to exclusive patronage, found unlawful under section
14b of the Shipping Act, 1916.

Proceeding remanded to Examiner to obtain specific information on cost differ-
entials between ports and existence and extent of carrier competition to
enable determination of lawfulness under sections 16 and 17 of the Shipping
Act, 1916, of discount rates restricted as to United States port of loading.

Elmer C. Maddy and Baldvin Einarson for the respondents.

Sidney Goldstein, F. A. Mulhern, Arthur L. Winn, Jr., Samuel H.
Moerman, J. Raymond Clark, Bobert E. Will, and James M. Hender-
son for intervener, The Port of New York Authority.

William L. Marbury and Philip G. Kraemer for intervener, the
Maryland Port Authority.

Donald J. Brunner, Samuel B. Nemirow, and Roger A. McShea, I11,
as Hearing Counsel.

RErorT

BY THE CommissioNn (John Harllee, Chairman; Ashton C. Barrett,
James V. Day, James F. Fanseen, Commissioners) :

This proceeding was instituted by order of investigation dated Au-
gust 27, 1965. The purpose of the proceeding was to determine whether
certain practices of the India, Pakistan, Ceylon and Burma Qutward
Freight Conference (conference) have been or are now in violation of
sections 14b, 16, 17 and 18(b) of the Shipping Act, 1916 (Act). The
practices involved in the investigation are those concerning the appli-
cation of conference tariff provisions regarding the transportation of
iron or steel in the trading area of the conference.
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The investigation was instituted as a result of the practice begun
in 1961 by the conference of permitting member lines individually to
discount conference rates on iron and steel articles by as much as 30
percent.

Hearings were held before Examiner Charles E. Morgan, who issued
his initial decision November 2, 1967. Oral argument was heard
January 10, 1968.

Facrs

The conference in question is composed of both U.S. and foreign flag
lines.! The competition faced by the conference is mainly liner rather
than tramp.? The trading area of the conference is from United States
Atlantic and Gulf ports (Searsport, Maine to Brownsville, Tex.) to
ports in India, Ceylon, Burma and Pakistan. India and Pakistan are
the principal destination areas.

Tariff discount provision

As mentioned above, the discount rate provision in question here
was Instituted in 1961.

Prior to the institution of the discount rates involved in this pro-
ceeding, the conference had negotiated with the Indian Government a
general project-type contract granting goods consigned to the Indian
Government a rate reduction of 30 percent. This percentage later was
changed to 25 percent. The Indian contract excluded a number of items
from the 30-percent discount. Iron and steel were among the excluded
items. A similar contract was negotiated with the Pakistani Govern-
ment, also with a 80-percent discount. '

In April of 1961, the conference decided to allow those member lines
which wished to compete for the iron and steel business to discount
the conference’s rate on iron and steel items up to 30 percent. This dis-

1The members of the conference either at the time of the hearing or during the period in
issue included American Export Isbrandtsen Lines. Inc. (Ameérican Export), American
President Lines, Ltd., Central Gulf Steamship Corp. (Central Gulf) and Isthmian Lines
(Isthmian), all United States-flag lnes, and the foreign-flag lines, Hellenic Lines Ltd.
(flag of Greece), Hoegh Lines (flng of Norway), Nedlloyd Line (flag of Netherlands),
P. N. Djakarta Lloyd (flag of Indonesia), Scindin Steam Navigation Co., Ltd. (flng of
India), and Shipping Corporation of India, Ltd. (flag of India). Other conference members,
such as Stevenson Lines, were either in or out of the trade from time to time or did not play
roles significant to the issues in this proceeding. Generally, all of the lines listed above
provided service at New York, Baltimore, and New Orleans, with the exception of American
Export which did not serve Gulf ports, Hoegh and Nedlloyd which did not serve Baltimore,
and P. N. Djakarta Lloyd which served only New York. Several of these lines also served
Philadelphia or Mobile or both.

2 Nonconference lines serving this trade include Waterman Steamship Corp. (United
States-flag), National Shipping Corporation of Pakistan, and Iranian Line. American
Oriental Lines, Inc. at one time had United States-flag vessels on charter in this trade.
The nonconference Pakistani-flag vessels seldom called at New York.

11 F.M.C.
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counting practice was later implemented by the addition to the
conference tariff of a note which provided:
Individual carriers may, at their discretion, discount these rates in an
amount not exceeding 30%. All cargo carried at such discount pursuant to
this rule shall be reported to the Conference Secretary for appropriate filing
with the Federal Maritime Board.’

The 30-percent discount rule of the conference meant that the indi-
vidual member lines of the conference would be authorized to quote
rates on iron and steel moving to the destination areas of the confer-
ence with the conference rate discounted to a maximum of 30 percent.
This meant that each individual line could, theoretically, have in effect
a different rate on steel, and that the percentage of discount could
vary from 0 to 30.

The conference explained that this method had been employed as a
device to meet outside (independent) competition and that, according
to the conference’s view of the procedure, “discount” rates were pref-
erable to “open” rates because under the former, the fidelity of con-
tract signatories would be retained, whereas under the latter, the
shipper would have to be released from his contract obligation during
the period of “open” rates.

The conference also suggested that because of large prospective ship-
ments under the Agency for International Development (AID) pro-
grams to India, the conference decided to allow its member lines which
wished to compete for such shipments to discount the conference’s rate
on iron and steel items,

Prior to the institution of this discount rule, many of the rates on
iron and steel had been open, but effective July 1, 1961, all iron and
steel rates which had been open were closed, and reinstated at their
original contract and noncontract rates.

Pursuant to the discount rule, conference member lines proceeded
to publish their discounted rates. Consistent with the theory that such
discounted rates were discounted conference dual rates, the member
lines usually published both discounted contract and noncontract rates.
However, no traffic moved on discounted noncontract rates.

This discounting practice continued in effect until shortly after
the institution of this proceeding.

The institution of this proceeding was the subject of a discussion

2 The items to which the discount provision applied were bars: plain, N.0O.S,, straight
not colls or roils; bars, In colls, billet ends and billets; torgings; pig; plates, not curve(i
or bent; plates, curved or bent; sbeets in coils; sheets, plain, galvanized or corrugated:
strip in colls; strip, flag, not cofled; tinplate and terneplate ; waste-waste, tinplate 01:
terneplate ; wire, plain or galvanized; wire rods (except welding) , wire shorts.

11 P MC,
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by the conference at its meeting on October 1, 1965. At this meeting,
the conference approved a motion to delete its provision permitting
discounting of rates on ironand steel articles by as much as 30 percent.
On October 13, 1965, at another meeting, the conference agreed to
open certain rates on iron and steel. The conference then sent a tele-
gram to the Commission announcing that the rates on some 16 iron
and steel commodities were now “open” to all ports effective October 15,
1965. By opening these rates, the conference apparently hoped to sat-
isfy objections to its discount system and to obtain discontinuance
of this proceeding. The telegram also noted that as of its date, the
single open tariff rates of the individual lines for these 16 commodities
in the conference’s tariff would be shown at the same level as the for-
mer contract rates which had been on file currently for these lines.

In accordance with the telegram above, the individual lines, in lieu
of their existing dual sets of rates on the 16 iron and steel articles,
published new, single rates on each of these items. Simultaneously, on
some of these 16 items, the individual lines published superseding
lower rates, many of which were restricted by the United States-flag
member lines to certain ports of origin in the United States. Many of
the discount rates previously in effect likewise had been restricted to
certain ports of orgin.

The discount system as such was ended in October 1965 on the 16
iron and steel articles which constitute the heavy tonnage movements
to India and Pakistan. Nevertheless, although the discount system
under the 1961-65 modus operandi was gone, the rates to the extent
which they had been discounted prior to October 15, 1965, dn the 16
items, remained substantially in effect after that date under the new
open-rate nomenclature. Not only the rates in dollars and cents, but
also the port restrictions, remained substantially as before.

The conference filed a motion to dismiss this proceeding on the
ground that the discount provision in issue was discontinued. We
denied the motion to dismiss, and specifically stated in an amended
order that we desired to determine the lawfulness of respondents’
practices instituted since the commencement of the proceeding.

Port-restricted rates

As mentioned above, many of the conference members had dis-
counted rates on iron and steel which discounts were restricted as to
certain ports of origin in the United States. While American-flag lines
in the trade, namely American Export, Central Gulf and Isthmian,
adopted such restrictions, the foreign lines in the conference did not.
Both American and foreign hines employed restricted rates as to ports
of discharge on foreign soil.

11 F.M.C.
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Restricted discounts had been instituted both under the tariff dis-
count provision and under the subsequent open rute provision.

The record shows many instances of port-restricted discounts to
U.S. ports. Generally, the Port of New York has not been given dis-
counts similar to those obtained by the so-called outports of Baltimore,
Philadelphia, New Orleans and Mobile.

Among the three ports, Philadelphia, Baltimore and New York, con-
ferance tariff No. 11 shows that in 1965, discounted vates were granted
for shipments of sheets, tinplate, billets, plates, bars,” cuttings and
strips, with the discounts limited to Baltimore only on seven occasions,
Philadelphia on two occasions, Philadelphia and Baltimore on two
occasions, and New York oir one occasion. In addition, discounts were
granted on Baltimore shipments, along with New Orleans and Mobile,
on five occasions and on Baltimore and New Orleans shipments on one
occasion.

In Jate 1965 and early 1966, discounts were granted on shipments
from Baltimore alone on 21 occasions, Philadelphia alone on four oc-
casions, Philadelphia and Baltimore on seven occasions, New Orleans
and Baltimove on three occasions and New Orleans, Mobile and 3alti-
more on four occasions. The discounted rates were for billets, sheets,
tinplate, terneplate, bars, plates, pig ivon, and strips.

No discount rates from New York were offered during the Zute 1965
and early 1966 period. During 1962, however, several discount rates
on various items were established for New York. In 1963, one such
discount was established for New York. Again, however, Philadelphia
and Baltimore received discount rates on many more occasions than
did New York Guring these 2 years.

The Port. of New York Authority (Port Authority), which inter-
vened in this proceeding, has strongly objected to the port-restricted
discount rates. The Port Authority suggests that the discount rates are
the cause of the change of position of the Port of New York in re-
spect to 1ts percentage share of ivon and steel shipments handled. The
facts are that New York’s position has deteriorated and the Port
Authority would attribute it to the discount rates.

‘The record shows that in 1960, Baltimore and New York were about
equal on a tonnage basis in iron and steel exports to India and Paki-
stan. The picture had changed by 1964, when Baltimore handled the
largest tonnages generally, but other ports such as Mobile, New Orleans
and Philadelphia were ahead of New York on export of certain iron
and steel items. From 1960 to 1964, the Port of New York did not lose
ground in terms of tons handled, but it did lose in the senge that it

failed to gain the percentage of new tonnage that it would have liked
to obtain.

11 *M.C.
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It should be pointed out that most of the increased tonnage in the
years 1960 to 1964 was generated by AID. Throughout this period, the
United States, through AID, has been supporting the industrial de-
velopment of India and Pakistan by grants and loans for the procure-
ment of materials in the United States, conditioned on the utilization,
at least in part, of American-flag vessels for the transportation of
materials to the recipient countries.

There was an increase in exports of steel mill products from all
ports in the United States to Pakistan and India between 1960 and
1964. The AID program was the predominant factor in the increases.
AXD financed between 90 and 100 percent of one large steel com-
pany’s shipments to India and Pakistan. AID policy does not dif-
ferentiate between any United States port, nor does it favor any partic-
ular port for the loading of AID cargo.

In its attempt to show that the port-restricted discounts were justi-
fied, the conference, through the manager of Central Gulf, sought
to show that loading costs of steel are relatively higher at New York
than at Baltimore, Mobile and New Orleans. The Port Authority
objected to introduction in the record of specific cost estimates.in the
form of stevedoring rates and loading costs, but the testimony was
allowed.

The testimony was to the effect that the all-inclusive straight time
stevedoring costs per ton of Central Gulf were $4.33 at New Orleans,
$2.12 at Mobile, $6.07 at Baltimore, and $12.85 at New York. If
overtime and extra labor were included, the all-inclusive costs per ton
were $7.04 at New Orleans, $3.63 at Mobile, $6.59 at Baltimore, and
$14.36 at New York.

Certain cost experts employed by the Port Authority for this pro-
ceeding were offered the particular invoices on which Central Gulf
computed its costs for inspection, but they refused to inspect the
invoices on the ground that in their view it would be meaningless.

The Port Authovity asked that the stevedoring cost data be stricken
fromn the record. The examiner refused, but he stated that objections
of the Port Authority would be given consideration insofar as they
affect the weight to be given the stevedoring cost data.

Discussion

This proceeding involves two separate areas of consideration. We
must consider the conference’s “discount” tariff provision in relation to

.he requirements of sections 14b and 18(b) of the Shipping Act. We
‘must also consider whether the practice of the member lines of the
conference, whereby they restrict the applicability of discount rates on

11 F.M.C.
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iron and steel items to certain United States ports of loading, is vio-
lative of section 16 or 17 of the Shipping Act.

Discount tariff provision

The examiner determined that the discount rates of the individual
lines, established pursuant to the conference discount tariff provisions,
were not conference rates because they only applied to the traffic of the
individual lines. The examiner also determined they were not part of
exclusive patronage dual rate contracts because, although they were
published in dual form, the individual lines did not have exclusive
patronage contracts.

The examiner then concluded that the dual rates of the individual
lines and their attempt to retain the exclusive patronage of the shipper
signatories to the conference’s dual rate contract, by means of the dis-
count tariff provision, were unlawful under section 14b of the act. The
examiner further concluded that the discount rates under the tariff
discount provision were really open rates with a 30-percent maximum
discount. Open rates are not conference rates and do not bind contract
signatories.

Because the discount tariff provision has been removed from the
tariff, the conference and its member lines were found to no longer be
in violation of section 14b.

On this issue, the conference argues that the use of the discount
rate system was entirely proper. The conference feels that the discount
rates on iron and steel items were regular conference contract and non-
contract rates and were so published in the conference tariff just as any
other conference contract commodity rates are published. In the con-
ference’s view, the discount rates differed from open rates inasmuch as
there was in effect both a conference contract and noncontract rate for
these commodities. That individual lines could discount up to 30 percent
from these conference rates changes nothing in the view of the
conference.

Hearing counsel on the other hand argue that the conference discount
scheme amounts to a subversion of the intent of section 14b of the act
as interpreted in the Dual Rate Cases, 8 F.M.C. 16 (1964). Hearing
counsel’s position is that the discount rates of the individual lines
are nothing more than open rates inasmuch as the aim and implementa-
tion of both open and discount rates are identical. Being open rates
the conference cannot bind contract signatories to exclusive patronage
and the conference would have to give 90 days’ notice of the return of
the rate to the dual rate system (Dual Rate Cases, supra). Hearing
counsel conclude that the use of the discount rate device to avoid the

11 F.M.C.
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open rate requirements is a violation of section 14b and the Dual Rate
Cases, supra. .

Qur conclusions are basically in agreement with the posttion of
Hearing counsel and the decision of the examiner. However, we feel
that further discussion of the matter is warranted with the hope that
such discussion might provide ground rules for future conference
conduct of this character,

The order of investigation specifically posed the question of whether
the conference had suspended the application of the dual rate system
on iron and steel items and thereby “opened” rates on these items as a
result of its discount tariff provision.

Pursuant to the conference tariff provision, individual lines are free
to discount rates on certain iron and steel items up to a2 maximum of
30 percent. The conference retains both a contract and noncontract
rate which constitutes the rate from which the discount is computed.

By means of the discount provision, it is possible that each con-
ference member will have a different rate on the iron and steel items.
Such a result is totally inconsistent with the idea of dual rate exclusive
patronage contracts as provided for in section 14b of the act. A con-
ference dual rate system contemplates the existence of a contract rate
and a noncontract rate which are identical for each member of the
conference. The Commission has recognized that rates can be opened by
a conference, but when opened contract signatories are not bound by
the dual rate contract. Dual Rate Cases, supra.

The conference here has attempted to retain the exclusive patronage
requirements while departing from the standard dual rate structure. It
sought to do so through the device of the “discount” rate with a maxi-
mum subject to control by the conference. As hearing counsel and the
examiner suggested, however, discount rates as maintained by the
conference are no more or less than open rates with a 30-percent
maximum discount. :

In every respect, except that the discounted rates are posted on bot
a contract and noncontract basis, the aim and implementation of bhoth
open and this conference’s discount rates are identical. Open rates are
typically instituted to allow conference members to meet outside non-
conference competition. The conference has stated such was the pur-
pose of instituting their discount rate provision. The method used by
a conference in effectuating discount rates -is substantially the same
used in effectuating open rates. Each individual member has the option
of either discounting steel rates up to the 30-percent maximum or
retaining conference rates on steel. When a conference declares rates
“open”, each individual member line -has the option of setting its

11 FMC.
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rates at whatever level it sees fit, including the preexisting conference
rate.

We conclude that the conference’s discount rate system is inconsistent
with section 14b of the act, is equivalent to instituting open rates, and
cannot be employed to retain the exclusive patronage of contract signa-
tories. To conclude otherwise would destroy the concept of open rates
asthey are presently known inasmuch as any dual rate conference could
accomplish the purpose of opening rates while not being subject to
release of signatories and 90 days’ reinstitution by simply permitting
member lines the option of granting discounts subject to a maximum
discount.

Some comments on specific exceptions by the conference to the
examiner’s decision are warranted.

The conference excepts to the examiner’s finding that rates estab-
lished pursuant to the discount tariff provision were not conference
rates. The conference argues that they controlled the maximum discount
and thereby controlled the rates subjecting them to the dual rate con-
tract. We have already shown that such discount rates could result
in a different rate for each individual member. The conference’s
position is completely inconsistent with this fact.

The conference likewise suggests the examiner erred in labeling the
discount rates open rates since they retained the form of contract and
noncontract rates. As mentioned above, the conference’s discount sys-
tem, like an open rate system, would permit a different rate for each
member. The mere quotation of a rate in dual form neither changes this
fact nor establishes a dual rate contract. Furthermore, we have shown
how the same considerations that go into establishment of an open
rate formed the basis of the conference establishment of its discount
provision.

The conference also objects to the examiner’s conclusions that the
discount rule is unlawful under section 14b or that the filing of dual
discount rates is not provided for under scction 14b. The conference
argues that section 14b refers to contracts and modifications thereof
and does not apply to tariff rules or filing of rates.

Section 14b dual rate contracts are meaningless when considered
apart from the tariff which establishes the dual rates. The statute in
fact controls the time period within which rates under the contract
may be increased as well as limiting the spread allowed between con-
tract and noncontract rates. Furthermore, if the conference was con-
vinced that section 14b did not affect their discount tariff rule, they
could not maintain that the rates established pursuant to that rule
were subject to the conference dual rate contract.

11 FM.C.
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Finally, the conference excepts to the examiner’s general conclusion
that the conference’s discount tariff provision quoting contract and
noncontract discount rates and presuming to bind contract signatories
to exclusive patronage was unlawful under section 14b. The conference
argues that although the Commission in the Dual Bate Cases discussed
open rates, it considered only the conventional open rate procedure
when it determined that contract shippers would be released on open
commodities. The conference argues that since this discount scheme
is not a typical open rate procedure, the Dual Rate Cases does not pre-
clude a conclusion permitting the contract shippers to be bound on
the discount rates. The conference feels that no violation of section
14b, therefore, can be predicated on the conference’s attempt to so
bind the contract shippers.

The answer to this argument is that we thoroughly considered the
question of dual rate contracts and departures therefrom in the form
of open rates in the Dual Rate Cases. There we laid down the ground
rules to be followed in the establishment and use of open rates by
dual rate conferences. We did not there provide for the type of dis-
count system advocated now by the conference. Neither can we now
decide to permit the conference’s use of their discount system while
retaining exclusive patronage contracts over users since to do so would
be inconsistent with our reasoning in the Dual Rates Cases and section
14b of the act.

The order of investigation also raised the specific question of
whether the conference is complying with section 14b(7) of the act
which declares that the spread between ordinary rates and contract
rates shall in no event exceed 15 percent of the ordinary rates.

The examiner stated that since there were never any dual discount
rates lawfully in effect during the period of the discount tariff rule in
issue, the question of the 15-percent maximum spread between contract
and noncontract rates is academic. He further stated that even if
these discount dual rates had been lawful dual rates in other respects,
there is no showing of a spread greater than 15 percent between the
contract and noncontract rates on any specific iron and steel item.

In respact to the issue of the 15-percent spread, we would like to cau-
-tion that the conference’s discount tariff provision could in theory
result in a violation of the Act. Assume one conference member takes
full advantage of the 30-percent discount provision and another con-
ference member chooses to effect no discount. In such a case the spread
between the contract rate of the discounting member and the noncon-
tract rate of the other member would exceed 15 percent. However, as
the examiner found, there is no showing in this case of a spread greater

11 PMO.
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than 15 percent between the contract and noncontract rates en any
specific iron and steel item. o ‘

Other issues relating to the tariff discount provision were ra1§ed by
the order of investigation and dealt with by the examiner with no
exceptions being taken thereto. We endorse the examiner’s findings on
these points and briefly paraphrase them here:

1. The record does not show any violation of section 18(b) (2) and
(3) which concern the publication of increased rates on due notice
and the collection of rates other than those specified in tariffs.

9. The record does not show that the conference has failed to comply
with section 14b(2) insofar as it provides that tariff rates under the
contract be not increased until they have been in effect at least 90 days
and insofar as it requires 90 days’ notice on rate increases.

3, There was and is no unlawful section 15 agreement between the
individual lines.

4, There has been no agreement in violation of section 205 of the
Merchant Marine Act, 1936, to prevent or attempt to prevent any other
carrier from serving any port at the same rates which it charges at the
nearest port already regularly served by it.

Port-restricted discount rates

The examiner concluded that the differences in discount rates at
specific ports were not the proximate cause of any disadvantage, but
rather it was the preferences of the shippers for the outports, the loca-
tion of the steel mills, difference in port facilities, character of cargo,
and other factors such as loading costs which were the proximate cause
of the disadvantage to the Port of New York. He concluded that the
facts herein are inadequate proof of unjust discrimination or of other
unlawfulness under sections 16 and 17 of the act, and that no violations
of section 16 First and 17 of the act have been shown.

The Port Authority throughout has insisted that the Port of New
York has been and is being subjected to unjust discrimination and un-
due prejudice, and that the competing ports of Baltimore, Philadel-
phia, New Orleans and Mobile have been unduly preferred by the use
of port-restricted discount rates. In general, the Port Authority con-
tends that reduced or discounted rates came first, and that cargoes were
induced to follow these reduced rates at particular loading ports such
as Baltimore to the detriment of the Port of New York.

The conference and Hearing Counsel have contended that there were
other factors besides the ocean rates which attracted steel to the out-
ports, that the cargoes came first to the outports, and that the reduced
rates were inducéd to follow the cargoes.

11 F.M.C.
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We are unable, on the present basis of the record, to come to a deter-
mination of the section 16 and 17 issues in relation to the practice of
restricting discounted rates on iron and steel to certain U.S. ports of
loading.

The present record shows that the percentage volume of iron and
steel moving through the Port of New York has decreased significantly
since 1960, The Port Authority attributes this decrease to the con-
ference member’s practice of charging higher ocean rates on iron and
steel items loading at the Port of New York than they charge on the
same items loading at the Ports of Baltimore, Philadelphia, etec.

The respondents and hearing counsel, on the other hand, have offered
several explanations for New York’s lower proportion of the 1ron and
steel business. These factors are offered to show that they, rather than
the restricted discount rates, put New York in its current unfavorable
posttion.

While the factors of shipper preference, steel mill location, charac-
ter of cargo, and port facilities tend to show that the iron and steel
would have moved away from New York even if there had been no dis-
count, they do not in any way serve to justify the conference member’s
rate disparities.

Of all the factors considered by the examiner only two, comparative
loading costs and carrier competition, can actually be justification for
rate disparities.

‘When the conference adopted its rate policy, it chose to have uniform
rates as to commodities from all U.S. ports of loading in the trade
area. The conference members continued this policy from its inception
until they adopted the subject port-restricted rates on iron and steel.
The subject discounts on iron and steel are the only port-restricted
rates on any commodity that the conference members have adopted.

Having established a policy of uniform rates from all U.S, ports of
loading and continuing such policy for a considerable length of time,
the conference members should be required to adequately explain any
departure from such basic policy. This the conference has attempted to
do. However, as mentioned above, the only factors offered in explana-
tion for such departure, which are actually relevant to or can be offered
in support of such departure, are that it was justified to meet competi-
tion or that it was justified on the basis of comparative loading costs at
the various ports.

This is where the final determination of this case becomes trouble-
some on the basis of the present record.,

In respect to comparative loading costs at the various ports, the
record is not conclusive. The conference testimony on this subject in-

dicates that such costs are higher in New York than in the other ports
11 F.M.C.
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involved. However, the figures submitted were offered for a limited
purpose, i.e. to show gener al cost relations and not to show any direct
relationship between any difference in loading costs and difference in

ocean rates at the various ports. Indeed, in view of the various objec-
tions to this testimony and the failure to include underlying data in
the record, it cannot be concluded with certainty that such costs in
New York are higher. More important, it cannot be concluded what
sort of relationship exists between the difference in costs and the dis-
parity in rates, and whether such cost differences might justify the
disparity.

In reference to the issue of carrier competition and whether the dis-
counts were justified to meet such competition, the evidence is likewise
scant. The record shows the existence of nonconference carriers, but
nowhere does it show any information as to specific rates of such car-
riers or whether such rates might justify the conference’s restricted
discount rates.

In view of the above-mentioned circumstances, we are remanding
this proceeding for the purpose of obtaining evidence concerning cost
differences incurred by conference carriers at the various ports in ques-
tion and for the purpose of determining the actual existence of non-
conference competition faced by the conference at the various ports in
question, including evidence as to the rates of both conference and
nonconference lines. Finally, we ask the examiner on remand to deter-
mine whether any of the information gained on remand will provide
justification of the rate disparities in question.

An appropriate order will be entered.

Vice Chairman Hearn, concurring and dissenting :

T concur in the report of the majority in the finding of a violation
of section 14b of the Shipping Act, 1916. I dissent from the decision of
the majority to remand the case to obtain more evidence as to violations
of sections 16 and 17 of the act. I believe the present record plainly
indicates and sufficiently sets forth evidence of such violations.

The record in this case shows beyond doubt that since the nitiation
by the conference * in 1961 of the port-restricted discount, New York’s
position has deteriorated with respect to the handling of iron and steel
exports. In 1961 New York was the country’s leading port of export
for iron and steel. In 1964 New York ranked second or third among
such ports. The percentage of iron and steel moving through New York
thus substantially decreased from 1960 to 1964 as a result of the con-
ference quoting a higher rate out of New York.

s The practice has been continued by {he conference members under open rates.
11 F.M.C.
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Shortly after this proceeding hegan and, in my opinion, as a result
thereof, the conference claimed to have ended the discount system in
1965 and requested the Commission to discontinue the proceeding. The
Commission declined to do so, and the record reveals that although
the conference’s procedures were changed in 1963, the substance of the
discount system remained. The port-restricted discounts continued sub-
stantially as before, except that they were designated open rates. Thus,
the conference and its members have not changed their practices since
1961 but only attempted to further disguise them an 1965. It should be
noted here that until 1961 the conference and its members maintained
uniform rates as to all commodities out of all United States portsin the
trade area, and since 1961 this policy has continued as to all com-
modities except iron and steel.

There 1s no dispute as to these facts and they are acknowledged by the
majority herein. In my opinion it is equally beyond dispute that the
decrease 1n cargo carryings out of New York was the result of the
.conference member’s practice of charging higher rates out of New
York than out of other ports, such as Baltimore, Philadelphia and
Mobile, and that the discounts on their face are discriminatory and
prejudicial to the Port of New York.

The majority report finds, and I agree, that various factors® offered
by the respondents in justification of the discounts are irrelevant to
the question of violation of sections 16 and 17. Two other factors,
however, are accepted by the majority as valid reasons for the dis-
counts, 1f they can be supported by further evidence. They are com-
parative ports costs and nonconference competition. To raise these
factors as possible justification is to raise a straw man. Even if further
evidence in support of these factors could be adduced, the discounts
would still be in vioclation of the Shipping Act. These facts are all
here but the majority bypasses them.

The record shows that about 35 other conferences which encountered
the same problems in New York as complained of by respondents
maintained identical rates on iron and steel from U.S. ranges of ports.®
New York dominated the ports handling certain iron and steel exports
to European destinations in 1964; * but in the export of the same iron
and steel articles to India and Pakistan, New York could not compete
effectively despite the fact that the problems and costs of handling the
iron and steel are the same regardless of destination.® Also, only the

® The factors are shipper preference, steel mill location, character of cargo, port facilities
and volume of movement.

o Exhthit 9.

7 Exhibits 17-23, 78, 88.

8 Transcript, pp. 564, 601.
11 F.M.C.
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American flag members of the respondent conference maintained the
port-restricted discount rates. The foreign flag members did not oﬁgr
discount rates favoring other ports but continued to treat all ports in
the range equally.’

There cannot, therefore, be any substantial difference in the trans-
portation conditions in regard to export iron and steel moving through
New York to India and Pakistan than to such cargo moving through .
other ports. Thus, it is unjust discrimination in violation of section 17
where, as here, the same carriers charge different rates out of different
ports for like cargo bound for a common destination under sub-
stantially similar circumstances and conditions.

There is no dispute that New York competes with the other ports for
the iron and steel cargo. There is no dispute that New York is one of
the leading ports of export for such cargo. There is no disputs that,
since the discount rates became effective, the movement of export iron
and steel through New York has decreased sharply by being diverted
to ports where lesser rates are charged. With these preliminary find-
ings, it is incomprehensible that the majority fails to conclude that the
imposition of the port-restricted rates against New York was the
cause of the decline in iron and steel exports through New York and
a violation of section 16 First.?* No factor in justification could exist
which could countervail the undisputed facts. In fact, on oral argu-
ment, the respondents admitted that neither higher costs nor any other
reasons compelled the port-restricted discounts.*

In accordance with the foregoing, I conclude that the respondents
violated sections 16 and 17. No further evidence is required to find such
violations since no regulatory purpose is served by remanding for the
purpose of developing what is already so clearly spelled out on the
record in this case.

[sBAL] (Signed) Twaomas Lasi,

Secretary.
® Initial Declsion, p. 21.

10 Surcharge on Shipments from Buflalo, N.¥., T F.M.C. 438, 461 (1982).
U Transeript of Oral Argument, p. 86.

11 F.M.C,
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Docker No. 65-34

In TeE MaTTER oF Discounting CoNTRACT/NONGONTRACT RATES
PursuanT 10 THE PROVISIONS OF ITEM 735, NoTE £, OF THE INDI14,
Paxistan, CeyroNn & BurMa Ourwarp FreicHT CONFERENCE
TaArirr No. 10

{ORDER

This proceeding having been instituted by the Federal Maritime
Commission, and the Commission having fully considered the matter
and having this date made and entered of record a report containing its
findings and conclusions thereon, which report is hereby referred to
and made a part hereof ;

It is ordered, That this proceeding is remanded to the examiner for
the purpose of taking further evidence on the matters described in the
report.

By the Commission

(sEaL) (Signed) TuoMmas Lisi,

Secretary.
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Docket No. 1095

IN 11E MATTER OF THE MODIFICATION OF THE SeLF-Poricing Provi-
sT0NS or AcGrermENTS No. 150 axp 3103

Dceided March 19, 1968

Determinations of a Neutral Body which, under the terms of its employmeoent.
combines hoth investigative and adjudicatory functions must be subject (o
a de novo review by an impartinl and disinterested panel of arbitrators.

To give effect to the principle that an accused should not be subject to punish
ment on the basis of secret evidence, arbitrators must be furnished only
with such evidence as has been disclosed to the aceused line, and which the
accused line has had an adequate opportunity to rebut or explain, and base
their determinations solely thereon.

A review de noto by a panel of arbitrators does not require a new trial but
merely a new evaluation of the record already established before the Neutral
Body.

John P. Meade for the Trans-Pacific Freight Conference of Japan
and the Japan Atlantic and Gulf Freight Conference.

George F. Galland and dmy Scupi for States Marine Lines, Inc.

Donald J. Brunner and Roger A. MeShea [1/, Hearing Counsel.

REPORT

By rur ComnssioNn (John Harllee, ('hairman,; Ashton C. Barrett,
James V. Day, James F. Fanseen, Commissioners) :

This proceeding 1s before us on remand from the United States
Court of Appeals for the District of Columbia Circuit in States M a-
rine Lines, Inc. v. Federal Maritime Com’n., 876 F. 2d 230 (1967).
The case was returned to us for the resolution of certain difficulties
encountered by the court in reviewing our approval of the self-polic-
mg systems established by the Trans-Pacific Freight Conference of
Japan and the Japan-Atlantic and Gulf Freight Conference.? The

*The Trans-Pacific Freight Conference of Japan (Trans-Pacific), estasblished under
Agreement No. 150, serves the trade from Japan, Korea and Okinawa to United States and
Canadian Pacific Coast ports, including Alaska and Hawaii. The Japan-Atlantie & Gulf
Freight Conference (Japar-Atlantle), sstablished under Agreement 3108, serves the trade
from Japan, Korea and Okinawa te Atlantic and Gulf ports of North America, Roth
conferences are domiciled in Japan. The self-policing provisions are contained in Article 25
of these agreements and are identical in both.

434
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Conferences, States Marine Lines (a member of both conferences) and
Hearing Counsel have submitted comments and suggested amend-
ments to the systems in response to our order of August 27, 1967. Re-
plies were filed but, in view of the limited scope of the issues presented
and the adequacy of the pleadings, we required no oral argument.

Prior Procrepings

The present posture of this proceeding is the result of a prolonged
controversy between the two conferences and States Marine Line. The
dispute began in 1958 when, as a result of allegedly widespread mal-
practices, the Trans-Pacific Freight Conference of Japuan, adopted a.
Neutral Body-type, self-policing system which, in its original form,
required that any Neutral Body selected be completely free of any
affilation with a conference member. States Marine complained that
a fine which had been assessed against it for an alleged breach of the
Conference agreement was invalid because of the Conference’s failure
to observe the strict neutrality requirement of the agreement in the
selection of its Neutral Body. In Docket 920—States-Marine Lines,
Ine. v. Trans-Pac. Freight Conf., T FM.C. 204 (1962), we found that
the strict neutrality requirement of the Conference agreement had not
been met and additionally that an attempted amendment to the agree-
ment 2 was invalid because it had not received our approval under
section 15 of the Shipping Act, 1916. Our decision was upheld in
Trans-Pacific Frgt. Conf. of Jepun v. Federal Maritime Commission,
314 F. 2d 928 (9th Cir., 1963).

Prior to the issuance of our decision in Docket No. 920, both Trans-
Pacific and Japan-Atlantic filed modifications to their basic agree-
ments (150-21 and 3103-17, respectively) which provided that a neu-
tral body must disclose its affiliations with any member line, but that
such affiliation would not disqualify the neutral body from serving
unless the relationship was with an accused line, in which event the
neutral body must appoint an unaffiliated agent to conduct the in-
vestigation. States Marine protested these modifications and we in-
stituted the present investigation. In our first Report and Order, we
approved the modifications (7 F.M.C. 653 (1963)).

States Marine appealed the decision ® and in its brief to the court.
placed heavy reliance on the then recent Supreme Court decision in
Silwer v. New York Stock Emchange, 373 U.S. 341 (1963), which was
decided after oral argument and had not been cited to or considered
by us.

2 Which would have permitted the Nentral Body to serve notwithstanding its connection
with a member line if this fact were disclosed.

3 States Marine Lines, Inc. v. Federal Maritime Com’n. Unreported. Remanded to FMC at
FMC'’s request.

11 FM.C
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We asked the court to remand the case for reconsideration in the
light of Silver and this unopposed request was granted. Hearings were
held before a Hearing Examiner and on March 25, 1966, we issued our
second Report and Order approving Agreements No. 150-21 (as
modified by 150-29) and 3103-17 (as modified by 3103-26). States
Marine again sought judicial review and the present remand resulted.

Tug Present Neutrar Bopy Systems anp THE Courr’s OrpINION

In brief, the self-policing system, as presently set forth in Article
25 of both basic agreements provides for the following procedures.
The Neutral Body is selected by a two-thirds vote of the Conference
members. When selected, it must disclose any present or future financial
interests it may have in any Conference member. Any such interest
acts as a general disqualification. The Neutral Body must also disclose
all business or professional relationships with members, but such rela-
tionships will be disqualifying only in those cases where the client is
the accused. The Neutral Body is authorized to receive written com-
plaints of malpractice, to investigate the charges, and to assess and
collect fines. In conducting the investigation, the Neutral Body may,
without prior notice, call upon the accused and demand to see whatever
records or other material the Neutral Body considers relevant. All
member lines are obligated to cooperate in the investigation and must
produce the requested information. The identity of the complainant is
to be kept secret, and any evidence that would tend to reveal the com-
_plainant’s identity will be withheld from the accused ; however, the sub-
stance of the withheld evidence must be disclosed so the accused can
rebut it. Once the investigation is completed, the Neutral Body notifies
the accused whether there are reasonable grounds to suspect malprac-
tice, and the accused is given a specified time to prepare its defense.
The accused is then entitled to a hearing before the Neutral Body, and
has the right to counsel. The Neutral Body is not restricted by legal
rules of evidence or the burden of proof required in criminal or civil
cases; rather it will employ rules of common sense—that is, does the
information developed persuade the Neutral Body that the malpractice
occurred ¢ Fines are assessed in accordance with a schedule setting
forth certain maximum penalties, related to the number of times the
member has been found guilty of malpractice—$10,000 maximum for a
first offense, and so on up to $30,000 for fourth and subsequent offenses.
Mitigating circumstances may be taken into account in fixing penalties.
Finally, the members agree that the Neutral Body’s decision is to be
“yalid, conclusive and unimpeachable * * *»

States Marine Lines attacked virtually all of the provisions of the

11 F.M.C.
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systems, all of which were disposed of by the court except the conten-
tion that under the system as presently constituted, an accused could be
convicted on the basis of undisclosed evidence, and any relationship
existing between the Neutral Body and a member line could influence
the Neutral Body’s decision. The court’s primary concern was that
the Neutral Body, because it both investigated and adjudicated the
case, would be forced into a position of being privy to evidence some
of which it was forbidden to disclose to the accused line but which
nevertheless might influence the Neutral Body’s decision.

Applying the principles of Silwer, the court concluded that Congress,
in authorizing self-policing for conferences, did not intend to abandon
the fundamental principle that the accused should be convicted only
under fair procedures. The court felt that something other than the
admittedly high ethical standards of theé accounting profession ¢ was
needed to insure fair dealing in all Neutral Body investigations. The
court’s suggested solution was:

Rather than urge that the Neutral Body system be scrapped * * * the Govern-
ment [the Department of Justice] has come forward with a proposal which
accepts the Commission’s determination that effective self-regulation demands
such a system but which at the same time seeks to accommodate the obvious
need for some kind of institutional check on Neutral Body discretion. Building
on the Conferences' own suggestion that undisclosed evidence be screened out of
the ultimate decision-making process, the Government recommends that a Neutral
Body’s decision to penalize o member be subject to review by a panel of arbitra-
tors who are free of any relationship with Conference members,

Under such a sy¥stem the Neutral Body would have to demonstrate the ac-
cused’s guilt by using only the evidence made available to the accused. In addition,
we presume, the arbitrators would take into account any rebutting evidence pro-
vided by the accused. This system would maintain the complainant’s anonymity,
yet substantially eliminate the danger of improper conviction on the basis of
secret evidence, since the arbitrators would never see or be influenced by non-
disclosable information.

Such a proposal does not of course provide all the guarantees of actual con-
frontation * nor does it necessarily resolve all the potential problems that could
arise from a Neutral Body’s exercise of discretion. Nevertheless, providing an
independent check of the disclosed evidence would largely neutralize any sub-
stantial abuse of discretion by the Neutral Body, and this, we think, is all that
can reasonably be asked. Since the Government’s proposal would provide article
25 this needed element of fairness, we accept it as a workable and desirable
compromise between the realitles of Conference self-regulation and the rights
of an accused member. (376 F. 2d 240-41). (Footnote ours).

¢In both conferences, an lntgmaﬁonal accounting firm acts as the Neutral Body.
® States Marine had argued that fairness required that the identity of the complainant
be disclosed but the court rejected this contention.

11 F.M.C.
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In summarizing its conclusions and remanding the case for further
proceedings, the court held that :
* % ¢ given the special characteristics of the shipping industry and the confer-
ence system the broad discretion granted a Neutral Body must be subject to some
form of continuing internal review. That review must provide reasonable as-
surance that a member will be penalized only on the basis of evidence it has an
adequate opportunity to rebut or explain—in other words that the accused will
in fact be treatéd fairly. (376 F. 2d 242) .

Tae ParTIES’ SUGGESTED AMENDMENTS

States Marine Lines

States Marine would modify Article 25 to require the accused line to
pay any fine imposed within 30 days after it receives the adverse report
of the Neutral Body unless review by arbitration is demanded. Review
would be by a panel of three arbitrators, one to be named by the
accused line, one by the Neutral Body, and the third to be selected by
the first two. The proceedings would be held in a city to be mutually
agreed upon. The Neutral Body and the accused line would be per-
mitted to present such evidence and testimony as they desire to the
arbitrators with the proviso that all evidence and testimony must be
furnished to all parties who are to be given an opportunity to cross-
examine and submit evidence and testimony in rebuttal, either directly
or through counsel. The arbitrators would be given full anthority (by
majority vote) to affirm, set aside or modify any finding or conclusion
which they deem erroneous. Moreover, the arbitrators would be al-
lowed to cancel, reduce or increase any fine which they deem improper.
A written decision with findings of fact and conclusions is called for.

The decision of the arbitrators would be conclusive except for a
limited right of appeal to the Federal Maritime Commission on the sole
ground that enforcement of the decision would constitute a violation
of the Shipping Act, 1916. Costs of arbitration are to be borne by the
Conference. Payment of any fine imposed by the arbitrators must be
made within 80 days. Thereafter, if payment has not been made, the
Conference may look to the security posted by the line under Article
12. The decisions of the MNeutral Body or arbitrators wouid not
constitute admissions or proof of guilt or liability under the law.

T'he Conferences

The Conferences suggested considerably more detailed amendments,
a number of which bear only tangentially upon the issue ¢ presented

6 These proposals are identical to amendments which were filed with the Commission
for approval under section 15 on June 30 and July 24, 1967. Publication of these amend-
ments in the Federal Register has been held in abeyance pending resolution of the issues
in this remand.

11 F.M.C.
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on remand. Basically, they would require the Neutral Body to consider
only that evidence which it was actually able to disclose to the accused
line in reaching its decision. The decision of the Neutral Body or arbi-
trators would be final unless an appeal from an adverse decision of
the Neutral Body is noted within 10 days. The proceeding would
be conducted by a panel of three arbitrators, one selected by the ac-
cused line within 15 days and one selected by the Conference by two-
thirds vote, and one selected by the Japan Commercial Arbitration
Association.

The Neutral Body is required to file its report (decision}, together
with the evidence (including statements of oral witnesses, if any)
plus a cectification that all of the evidence relied upon in reaching the
decision was shown to the accused line, and that the accused line was
given an adequate opportunity to explain or rebut the evidence ad-
verse to it. The Neutral Body is also required to file with the arbitrators .
any explanation or material which the accused line may have sub-
mitted, whether relied upon or not, in reaching the decision. A copy
of all of this matervial is to be furnished to the accused line at the
time it is submitted to the arbitrators. The accused line may within
10 days Sobject” to any of the material thus furnished, but this ob-
jecrion is limited to whether it was shown the evidence so filed and
whether it was given an adequate opportunity to explain or rebut it.
The matter is then deemed to be submitted for decision, No other com-
munication with the arbitration pane] is allowed.

The arbitrators’ scope of review is limited to: (1) whether the ac-
cused line actually saw the evidence upon which the Neutral Body
decided the case; (2) whether the accused line was given an adequate
opportunity to explain or rebut; (3) whether the Neuntral Body, on
the basis of the evidence filed with the arbitratovs, could reasonably
have reached the result they did on the basis of the standard of “com-
mon sense” and “persuasive information” that the breach “probably
ocenrred.” The arbitrators are forbidden to substitute their jndgment
for that of the Neutral Body and may not disturb the level of any
fine assessed.

The arbitrators are to reach their decision within 30 days and serve
the parties with copies. Fines must be paid within 10 days after receipt
of notice of affirmance.

Hearing Counsel

Hearing Counsel would require the Neutral Body to disclose «éf
evidence and material developed in the course of its investigation to
the accused line, but would limit arbitration to an appellate type of
review similar to that proposed by the Conferences. Thus, the arbi-

11 FM.C.
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trators would be required to affirm the determination of the Neutral
Body if supported by evidence, even though they might have decided
the case differently.

Discusston

Our task on remand is to insure that the self-policing provisions
contained in Article 25 of the Conferences’ basic agreements call for
“some form of continuing internal review” which “* * * must pro-
vide reasonable assurance that a member will be penalized only on the
basis of evidence it has an adequate opportunity to rebut or explain—
in other words, that the accused will in fact be treated fairly.”

In offering guidance to us on remand, the court considered the
plan offered by the Justice Department a useful model upon which
to build. Justice suggests that:

One means of eliminating the unfairness -of the system is to permit an accused
member to appeal an adverse decision by the neutral body to a panel of arbiters
free from any business relationship with any member line. Under such a system,
the neutral body would have to demonstrate the member’s guilt to the panel
of arbiters by using only evidence which can be revealed without disclosing the
complainant’s identity. This would help eliminate the danger of improper con-
viction on the basis of secret evidence because under this proposal the panel
of arbiters could never have such evidence before it. Furthermore, since the
role of the neutral body would be changed from “judge” to “prosecutor” when-
ever an accused member chose to appeal to the ppanel, the potential harm of
permitting an undisclosed professional relationship between the neutral body
and the complaining member would, in our judgment, be minimized sufficiently
for the system to meet the standard of fundamental fairness, especially in
view of the admittedly high professional standards of the prospective neutral
bodies.

Understandably, the amendments suggested by the Conferences and
those proposed by States Marine approach the problem of internal
review of the Neutral Body’s decision from opposite poles. On the one
hand, States Marine, by requiring a full trial de novo before the arbi-
trators, would virtually relegate the role of the Neutral Body to that
of investigation only. The Conferences, on the other hand, would
limit the role of the arbitrators to that of virtually a rubber-stamp af-
firmation unless some palpable procedural irregularities could be
shown in the Neutral Body’s trial of the case. The impracticability of
the States Marine proposal is two-fold. It would call for cross-exam-|
ination of witnesses which the court itself recognized was impractical
under any self-policing system which is international in scope and
without subpoena power; and it would inordinately prolong any pro-
ceedings by requiring a trial de novo before the arbitrators. The es-
tablishment of “fair procedures” requires neither.

The difficulty with the Conferences’ suggestion is that it would

11 F.M.C.
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render the arbitrators’ review something less than meaningful. It
would not remedy the basic concerns of the court with the present
systems—that secret evidence or a conflict of interest might influence
the decision. In a close case, either one or both of these considerations
could well make the difference between 2 finding of guilt or innocence.
Yect, under the Conferences’ proposal, the aibitrators wonld be forced
to afirm the decision of the Neutral Body unless it was utterly unsup-
ported by the record furnished to it. This does not constitute an in-
terna] review which would effectively curb abuses of discretion by the
Neutral Body.

Hearing Counsel’s proposal is akin to that of the Conferences except
that they would require the Neutral Body to submit all evidence
uncovered in the course of the investigation whether relied on by the
Neutral Body or not. Under Hearing Counsel’s plea, it is unlikely that
the name of the complainant could be successfully withheld—a feature
upon which the effectiveness of the system is lavgely dependent.
Moreover, this safegnard is somewhat illusory since it would be
virtually impossible to determine whether the Neutral Body had
in fact furnished the arbitrators afl of the evidence it had uncovered.

At this point, it would seem clear that the assurance of fair proce-
dures is best achieved by selecting the best from all the various pro-
posals. Thus, while we will not require a trial de novo before the
arbitrators as States Marine would have us do, neither will we, as the
Conferences propose, limit the authority of the arbitrators to substi-
tute their judgment for that of the Neutral Body. We will limit the
review of the Neutral Body to the consideration by the arbitrators of
the record of the Neutral Body’s proceeding, together with pleadings
to be submitted by the parties, but at the same time leaving the arbitra-
tors free to reach their own decision, both on the question of guilt and
the level of the fine to be assessed.

As for the other features of the various proposals such as time limits
for appeal and payment of fines, selection of arbitrators, finality of
decisions and liability of the Neutral Body and the arbitrators for
their decisions, we have in the main adhered to the Conferences’
proposal since these proposals have the approval of the majority of
the members and are not contrary to the principles of section 15.

On the basis of the foregoing, we find that Article 25 as modified in
Appendix A hereto is not unjustly discriminatory or unfair as between
carriers, shippers, exporters, importers, or ports, or between ex-
porters from the United States and their foreign competitors, and
will not operate to the detriment of the commerce of the United States,
‘and is not contrary to the public interest, or in violation of the Act.
Accordingly, we will approve it. An appropriate order will be issued.

11 F.M.C.
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Vice Chairman Hearn, concurring :

I previously expressed serious reservations as to several aspects of
the self-policing system originally approved by the Commission 7 and
dissented from the majority opinion at that time. Although my objec-
tions are not entirely satisfied, I now concur in the system herein ap-
proved. Much of my concern arose then from the lack of complete
neutrality in the system. With the establishment of an independent
panel of arbitrators, I am confident that whatever shortcomings might
still exist will thereby be ameliorated. As the Court of Appeals said:
“k * * whether particular procedures are fair depends upon the par-
tieular institutional setting involved.” ®

In remanding this case to the Commission, the Court of Appeals

said that in consideration of the complexities involved in the confer-
ence system:
* % % the principle becomes obvious that this kind of self-regunlatory process
must provide specific, realistic guarantees against arbitrary ané injurious action.?
The court then found that the Neutral Body self-policing system as
approved by the Commission was inadequate to the attainment of that
objective. The system, the court concluded, must provide assurances
against abuse where “practicalities preclude strict neutr ality.” 2°

In accordance with these statements and further conclusions of the
court,’? the Commission now approves a self-policing system which
includes an independent panel of arbitrators. I wholly support this
system; and as I have previously stated,’? I would support only a self-
policing system in which the final review is by a body without any
relationship to members of the conference. Such a requirement is in-
dispensable for groups exercising economic power and for which
economic.gain is their raison d’etre.

There is another point worthy of emphasis in the Article 25 ap-
proved herein. Paragraph (i) provides that the conference shall bear
the expenses of the self-policing system. All conference members share
equally an obligation to the public which they serve to adhere to the
regulations of government and the principle of fair play. The neutral

T Agreement No. 150-21, Trans-Pacific Frelght Conf. of Japan and Agreement No.
3108-17, Japan-Atlentic and Guly Preight Conference, 8 F.M.C. 855, 288 (19688).

s §tates Marine Lines, Inc. and Global Bulk Transport Corp. v. Fedoral Maritime Com-
mission, 378 F, 2d 230, 235 (1967).
. ¢ Ibid., 238,

0 I'hid., 237.

1 See the majority report herein at 11 FMC 438.

ug F.M.C. 355, 388.
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body is both prosecutor and judge, and its discretion in conducting
investigations should not be influenced by financial considerations.
On the basis of the foregoing, I fully concur in the decision of my
fellow Commissioners.
[sEaL] (Signed) Tromas Lisi,

Secretary.
11 F.M.C.
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Docket No. 1095

In THE MATTER OF THE MODIFICATION OF THE SELF-POLICING ProvisioNs
oF AGREEMENTS No. 150 awnp 3103

ORDER

The Commission has this day entered its Report in this proceeding
which is hereby made a part hereof by reference, and has found that
Article 25 of Agreements No. 150-29 and 3103-26 as set forth in the
Appendix to said Report is not unjustly discriminatory or unfair as
between carriers, shippers, exporters, importers, ports or between ex-
porters from the United States and their foreign competitors, nor
detrimental to the commerce of the United States, contrary to the
public interest, or otherwise violative of the Shipping Act, 1916.

Therefore, it is ordered, That Article 25, Agreements 150-29 and
3103-26 as modified in the Appendix to the aforementioned Report, is
hereby approved.

By the Commission:
[sBAL] (Signed) THomas List,
Secretary.

444 11 FM.C.



APPENDIX

25, NEUTRAL BODY
(a) Appoiniment and Qualifications of the Neutral Body:

(1)

(2)

(3)

The Conference shall appoint, upon terms to be fixed by separate cou-
tract, an impartial independent person, firm or organization to be
designated the Neutral Body which shall be authorized to receive written
complaints reporting possible breaches of the Conference Agreement,
Tariff Rates or Rules and Regulations involving malpractice, and to
investigate and decide upon such alleged breaches and, if such breaches
are found, to assess damages, and in addition, to collect damages as-
sessed, after payment thereof becomes delinquent.

Appointment of the Neutral Body hereafter will be by vote of the
Conference membership under Article 19 of the Conference Agreement.
The appointment will be inade from amongst candidates which are
qualified and willing to serve.

Prior to such appointment a candidate will be required to divuige
to the Conference any ‘‘professional or business relationships or finan-
cial interests” (hereafter in this Article simply ‘“‘interests”) which it
may bhave with any of the members, their “employees, agents, subagents
or their subsidiaries or affiliates’” (hereafter in this Article simply
“agents”). The candidate will also be required to agree, in the event
of the appointment, to divulge any future proposals it might receive to
credate such interests, and promise to obtain Conference approval thereof
before accepting any such proposal. Such interests so divulged, if any,
exclusive of financial interests, will not affect the qualification of the
Neutral Body when appointed by the Conference with knowledge
thereof, and the members will not raise an objection, based on such
grounds, to an investigation or decision made or damages assessed by
the Neutral Body or its agents; provided, however, that the Neutral
Body will be required before appointment to agree to disqualify itself
in the event of a compiaint against a member with which it may have
such an interest. After disqualifying itself the Neutral Body is author-
ized to appoint an agent without such interest in the respondent to
conduct ‘the particular investigation and handle the complaint on
behalf of the Neutral Body and such appointee shall have all of the
authority and duties of the Neutral Body for that particular matter
up through the date when the appointee reports its decision to the
Bithics Committee under this Article 25(f) (4).

The Neutral Body will have the authority and responsibility to engage
agents, lawyers and/or experts, including shipping experts, who can
assist with its investigation and consideration of complaints and to
pay on behalf of the Conference all costs incidental thereto. Such agents
or experts appointed by the Neutral Body must not have any interest
in the particular member named in the particular complaint, although

11 F.M.C. 445
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they will not be disgualified because they may have an interest, exclu-
sive of a financial interest, with any other member or its agents.

For purposes of this paragraph (a), the ivords “financial interests”
do not include professional or business relationships whereby the Neu-
tral Body or its agents or experts are engaged as independent contrac-
tors for professional or business services.

{(b) Jurisdiction of the Newiral Body:

(1)

(2)

(3)

The Neutral Body shall have jurisdiction to handle, in accordance with
the procedures of this Article all written complaints submitted to the
Neutral Body by the Conference Chairman or a member alleging breach
of the Conference Agreement, Tariff Rates, or Rules and@ Regulations,
involving malpractice or, on its own motion, any breaches of the terms
of this Article 25.

“Malpractice” as used in this Article shall mean any direct or indirect
favor, benefit or rebate, granted by a member or its agents to a shipper,
consignee, buyer, or other cargo interests or any of their agents, or any
ofher act or practice resulting in unfair competitive advantage over othgr
members.

The Neutral Body shall have mno authority to investigate any
breach involving a malpractice which occurred more than two years
before the filing of a written complaint pursuant to Article 25(b} (1),
or more than two years hefore the discovery thereof under Article
25(£) (1. '

(¢) Member Lines' Nesponsibility to Report Breaches and Assist Investiga-

Tions:
(1)

‘The members and/or the Conference Chairman shall report promptly
to the Ncutral Body in a written complaint any and all information of
whatsoever kind or nature coming to their knowledge which, in their
opinion, indicates a breach of the Conference Agreement, Tariff Rates
or Rules and Regulations involving malpractice or any breach of this
Article 233 by a4 member or its agents, and failure to report such informa-
tion by any member will be a breach of this Article,

(d)} Imvestigation:
(1) The Neutral Bedy and/or its agents, shall have the power, authority

and responsibility to investigate written complaints and in investigating
said complaints to call upon a member or its agents at any of their offices
during office hours and inspect, ¢opy and/or obtain ‘‘correspondence,
records. documents, signed writfen statements ot oral information and/or
other materials” (hereinafter in this Article “materials”), which ma-
terials are deemed by the Neutral Body in itx sole discretion to be rele-
vant to the complaint. Upon making such a call the Nentral Rody shall
have the right to sce and copy such materials immediately and without
prior screening by the member or its agents.

Correspondingly each of the members shall have the duty and respon-
sibility to supply such materials, and to cooperate in interviews promptly
upon demand made in person by the Neutral Rody or its agents and
without prior screening, whether said materials or personnel are located
in the member's own offices or in its agents’ offices. Failure of a member
or its agents to supply the materials required by the Neutral Body or its
agents promptly will constitute a breach of this Agreement by the mem-
ber, and the member undertakes to thoroughly inform its agents of
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the member’s liability for their couduct and obtain fheir commitment
to comply with the Conference Agreement, Tarifi Rates or Rules and
Regulutions. In addition the members wmmiertake an aflinmative duty to
cooperate and assist the Neutral Body in obtaining other requirved
information whenever possibie.

The recorvds of the Confurence will he made available to the Nentral
Body on reqguest and the Conference Chairman and =talt will render ail
wssistance possibie to the Neatra) Body during iuvestigations,

(¢) Confidential Information:

(1)

The Neutral Body will ander no circumstiaticos disclose the name of the
compiainant to the respondent or anyone else, including the Neutral
Body's agents, unless specifically authorized to do so by the complainant.
The Neutval Body will treat all informuition received during investi-
gations regardiess of the wources, as confidential and will not divalge
any such information fo anyone, excepe in reporting breaches found
and damages assessed to the Fthies Commiutiee. and then ouly to the
extent that the Neutral Body iixeif deems ppropriate.

() Hearing for the Rospondont,; Nextral Body Decisions and Announcemnent
Theveof:

(1)

(2)

(3)

11 F.

On concluding its investiention., the Nentral Body will consider the
informiition obtained and decide in itz abrolute dizeretion whether the
facts have been suflicientiy established to constitnte a breacin of the
Agreemcent, TarifT Rates. or Rules amd Resulations, involving a mal-
praclice, and if a breach invoiving u malpractice is found which was not
covercd by the complaint, such breach may al~o be reported and damages
may be n=sessed thercon azainst any member finble,

In deciding whether a bresch exisfs in proceedings under this articte,
the Nceutrat Body will not be restricted by legal rules of evidence or the
burden of proof required to estabiish criminality, or even a civil claim.
Instead it will employ rules of conimon senxe in dofermining breaches
and assessing damagez and the only standard reqguired ig that the
information devetloped is persuasive Lo the Neulral Body itself that the
breach occurred.

After the Neutral Rody has commpleted its investigation. it shall advise
the respondent either thai o Lreach has not heen foud or that there
are reasonable grounds to believe that a breach ocenvred. In the latter
event, the respondent will he informed at thig time of the nature of the
alleged breach, and the evidence concerning it which the Neutral Body
in its abszolute discretion is able to disclose. In so advising the respond-
ent, the Neutral Body shall discloge the actual evidence which it has
at its disporal unless for rea=ons compelling to it =uch disclosure would
tend to reveal the identity of the complainant or otherwise jeopardize
the conlidentiality of the Nentral Bods”s sources of information. In
all cases, however, the Neatral Tiody will inform the repondent of the
natuve of the alleged bLreach. bearing in mind basic precepts of fair
play. Within fifteen (15) days, or within such reasonable time thereafter
as fhe Neutral Body muy in its sole discretion grant, if the respondent
g0 requests, it may meet with the Neutrat Rodyr, with or without its own
accountant and/or attorney, and offer {o the Neutral IRody such expla-
tions and/or rcbutting evidence as it may deem proper and desirable.
At such hearing, the Neutral Body shall consider only the evidence

M.C,
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which it was able actually to disclose to the respondent, together with
such explanations and/or rebutting evidence the respondent may have
offered, and make its decision thereon in accordance with the standards
set forth under Article 25(f) (2) hereof.
On the basis ¢f its decision, the respondent shall either be advised that
a breach has not been found or, should a breach be determined to have
been committed, assessed liquidated damages. In assessing said dam-
ages, the members recognize that breaches of the Conference Agree-
ment, Tariff Rates or Rules and Regulations cause substantial damages,
not only in lost freight but in consequent instability of the Conference
rate structure. The members further recognize that the daméages caused
are cumulative with the number of breaches, but the members further
recognize that it is difficult to assess such damages precisely. Therefore
the Neutral Body is authorized to assess liguidated damages in accord-
ance with the following schedule:

(a) First breach: maximum of Ten Thousand Dollars ($10,000) T.S.A.
currency, or equivalent in yen at the telegraphic transfer selling
rate of exchange of exchange banks on the date of payment.

(b) Second breach: maximum of Fifteen Thousand Dollars ($13,000)
U.8.A. currency, or equivalent in yen at the telegraphic transfer
gelling rate of exchange of exchange banks on the date of payment.

{¢) Third breach: maximun of Twenty Thousand Dollars ($20,000)
U.S.A. currency, or equivalent in yen at the telegraphic transfer
selling rate of exchange of exchange banks on the date of payment.

(d) Fourth breach and subsequent breaches: maximum of Thirty
Thousand Doilars ($30,000) U.S.A. currency, or equivalent in yen
at the telegraphic transfer selling rate of exchange of exchange
banks on the date of payment.

Notwithstanding the difficulty in assessing such damages precisely, in

determining the amountof liquidated damages to be assessed, the Neutral

Body shall consider such mitigating circumstances as it may deem

relevant.

After its decision the Neutral Body will then report to the Ethics

Committee the decision and the amount of the damage assessed, if any.
In addition the Neutral Body may report evidence or information dis-
covered during its investigation, but the extent of such further report-
ing, if any, shall be subject to absolute discretion of the Neutral Bodr,
and in no event will the Neutral Body report the name of the complainant
without consent, or report confidential information.
The Ethicg Committee will notify the members through the Chairman,
of the decision and damages, if any, and will also at the same time in-
struct the Chairman to notify the respondent of the decision, and in
case of a breach the respondent will be furnished with the Neutral Bodr
report and a Conference debit note covering the liquidated damages
assessed.

(g) Decisions of the Neutral Body:

(1)

The decisions of the Neutral Body shall be final and conclusive unless
within thirty (30) days after the accused line receives the Neutral
Body’s report, it shall demand review by arbitration in accordance with
the procedures set forth in paragraph (h) of this Article.

% YTYSNT ™
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(2) Any fine imposed by the Neutral Body shall be paid to the Conference
within thirty (30) days after the accused line receives the report of the
Neutral Body unless review by arbitration is sought under paragraph
(h) of this Article.

{h) Review by Arbitration:

(1) Notice of Intent to Seek Arbitration. Upon receiving actual notice of
an adverse determination by the Neutral Body, the respondent shall
have thirty (30) days within which to notify the Conference Chairman
in writing of its intent to seek review of the Neutral Body’s determina-
tion by arbitration. Failure to give such timely notice shall constitute
a waiver of the right to review.

(2) Location of Arbitration. All parties hereto agree to arbitration in Japan
by a panel free of any professional, business or financial relationship
with any of them. Upon agreement of the parties, arbitration may be held
in any other place.

(8) Selection of Arbitrators. Within fifteen (15) days after serving its
notice of intent to seek review by arbitration, the respondent shall sub-
mit to the Chairman the name of one arbitrator. and within five (3) days
thereafter, the Conference shall select one arbitrator by a two-thirds
vote of all members present and entitled to vote (excluding respondent)
with prompt notice to respondent of the selection made. The two arbitra-
tors so named shall, within ten (10) days, select a third arbitrator
except that if they are unable to agree upon the selection of & third
arbitrator within said period, then and in that event, the Chairman shall
immediately file the names and addresses of the first two arbitrators
with the Japan Cominercial Arbitration Association which shall promptly
appoint the third arbitrator, who may be a national of any country.

(4) Arbitration Procedures. When the designation of the panel of arhitra-
tors has been completed, it shall notify the respondent, the Conference
Chairman and the Neutral Body of its composition. Within three (3) days
after such notification, the Neutral Body shall file with the panel its
report, together with all evidence or data which it relied upon (in-
cluding statements of oral witnesses, if any) in its determination that
a breach had occurred : its certification that all of the evidence and data
relied upon in reaching its decision was shown to respondent, and that
respondent was given an adequate opportunity to explain or rebut such
evidence and data, during the hearing process; and any evidence, ex-
planation or material the respondent may have submitted during the
bearing process whether relied upor or not in reaching its decision. A
copy of this material shall be served upon respondent at the same time
it is filed with the arbitration panel. The material thus furnished shall
constitute the record on review.

Within ten (10) days after receipt of the Neutral Body’s Report and
certified record, the respondent may file in writing its objections (if any)
to the certification, and its exceptions and brief in opposition to the
Neutral Body’s Report. Within ten (10) days after respondent’s sub-
mission, the Neutral Body may file its reply which is to be confined to
matters raised or argued by respondent. In the event that respondent
files nothing, the matter will be considered solely on the basis of the
report and certified record as furnished by the Neutral Body.

11 FM.C
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Arbitrators’ Scope of Review. The arbitrators, by majority vote, may

affirm the Neutral Body’s determinations or set aside or modify any

finding they decmn erroneous, and may cancel, reduce or inc¢rease any
fine which they deem improper (subject to the maxima specified in
Article 25(f) (4) hereof). Their decision shall be in writing setting forth
their findings of fact and conclusions and shiall be made within 30 days
after the matter is submitted. A copy thereof shall be served on respond-
ent, the Neutral Body and the Ethics Committee.

Finality of Arbitrators’ Decision. The decisions of the arbitrators shall
be final, binding and conclusive subject only to an appeal to the Fed-
eral Maritime Commission on the ground that the enforcement of the
arbitration award constitutes a violation of the Shipping Act, 1916,
Payment of Fines After Arvbitration. Any fine inposed by the arbitra-
tors shall be paid to lhe Conference within thirty (30) days after
receipt of a debit note froin the Chairman, following serviece of the
arbitratory’ decision in accordance with subparagraph (5j. In default
of a payment of a fine by the due date, the Conference may resort to
the security posted by the line under Article 12 and the line shall be
deemed delinquent under Article 28 It is understood between the memn-
bers that decisions of the Neutral Body and/or the arbitrators are not
an admission or proof of zuilt or liability under law.

(i) Paspmnent of I'ecs and Faepenscs:

The payment of the fees and the necessary expenses of the Neutral
Body and the arbitrators incurred in the performance of their duties
undet this Article shall hbe borne by the Conference,

(i) Legal Procecdings Involving Sclf-Policing Activity:

The members agree that they will neither jointly nor severally bring
any legal action whatsoever against the Neutral Body or its agents’
or the arbitrators for damages allegedly arising out of their decisions
or for any act ov omission ¢eccurring in the discharge of their functions
under this Article. In addition, each member agrees to hold the other
members of the Conference, the Neutral Body, and its agents and the
arbitrators harmless from any claims which may be brought by its
agents or employees against another member, the Conference, the
Neutral Body or iitc agents, or the arbitrators for damages allegedly
arising out of the acts, omissions or functions of the Neutral Body
or the arbitrators.

11 FM.C.
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Docket No. 66-63

Untred Starrs Borax & Craemicar CORPORATION
.

Paciric Coast EtvrorraxN CONFERENCE ET AL.

Doclket No. 67-27

Paciric Coast LuroPEAN CONFERENCE ET AL.
2.
UxN1reEp STATES Borax & CHEMICAL CORPORATION

Decided March 29, 1968

The dual rate contract between Pacific Coast European Conference and United
States Borax & Chemical Corporation, which was not amended to include
provisions permitted or required by the Commission, became unlawtul and
unenforceable on April 4, 1904,

In charging United States Borax & Chemical Corporation a higher rate than
charged other shippers of borax and borax products for similar services
boetween April 4, 1964 and January 1, 1967, without the benefit of a valid
dual rate contract. the Pacific Coast European Conference and its member
lines violated section 1d4b, section 16 IPirst, and section 17 of the Shipping
Act, 1916.

In denying United States Borax & Chemical Corporation the use of a dual rate
contract after January 1, 1967, the Pacific Coast European Qonference and
its member lincs violated section 14b of the Shipping Act, 1916,

United States Borax & Chemical Corporation awarded reparation with interest
against the member lines of Pacific Coast European Conference.

The complaint of Pacific Qoast European Conference and member lines against
United States Borax & Chemical Corporation dismissed because not filed
within two vears after the cause of action accrued.

Lawren M. Wright and Edwin A. McDonald, Jr., for United States
Borax & Chemical Corporation.

Leonard G. James, F. Conger Fawcett, and Herbert Schepps for
Pacific Coast European Conference and member lines.

Donald J. Brunner, Samuel B. Nemirow, and Arthur A. Park, Jr.,
Hearing Counsel.

11 *.M.C. 4351
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REPORT

By TaE Commission (John Harllee, Chairman; George H. Hearn, Vice
Chairman,; Ashton C. Barrett, James V. Day, James F. Fanseen,
Commissioners) .

This case was initiated by the complaint of United States Borax
& Chemical Corporation (Borax), filed on November 21, 1966, in
Docket No. 66-63, against the Pacific Coast European Conference
(Conference) and its member lines. That complaint requested the
Commission to issue an order requiring the Conference to cease and
desist from charging rates for the transportation of borax and borax
products, which are allegedly unduly and unreasonably preferential,
prejudicial, and disadvantageous in violation of section 16 of the
Shipping Act, 1916, unjustly discriminatory and prejudicial in viola-
tion of section 17 of the Act, and illegal and excessive in violation of
section 14b of the Act. As a result of being subjected to the above
unlawful rates, Borax seeks reparation in the amount of $90,872.80,
wh * * together with such additional amounts as * * * [it] may be
damaged by respondents continuing to assess illegal and excessive
rates * * *7

In Docket No. 67-27, the Conference, by cross-complaint filed
April 10, 1967, alleges that Borax either breached its Conference dual
rate contract and is liable for liquidated damages for such breach or
received transportation at less than the applicable rate in violation
of sections 16 and 18(b) of the Act for which the Commission should
order the payment of undercharges. Since the issues in this proceeding
arose out of the same factual situation, and were thus interrelated
with those in Docket No. 66-63, the two proceedings were consolidated
for hearing and decision by the Chief Examiner on April 12, 1967.
Hearing Counsel have intervened and filed briefs.

Exammer Herbert XK. Greer, in his Initial Decision served Sep-
tember 26, 1967, concluded that the Conference had violated sections
16, First and 17 of the Shipping Act, 1916, and awarded reparation
to Borax for such violations. The Conference’s cross-complaint against
Borax was dismissed. Exceptions and replies to the Examiner’s deci-
sion have been filed. Oral argument was neither requested nor heard.

1 The member lines of the Pacific Coast European Conference are: American Export
Isbrandtsen Lines, d’Amico Mediterranean Pacific Line, East Asiatic Line, FFrench Line,
Furness Line, Hamburg-American Line, Hanseatic-Vaasa Line, Interocean Line, Italtan
Line, Italnavi Line (not after September 3, 1965), North German Lloyd, Fred Olsen
Line, Splosna Provba, States Marine Lines, Holland-American Line, Johnson Line, Royal
Mail Lines Limited, Zim Israel Navigation Co. Limited, Italpacific Line Incorporated.

11 F.M.C.
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Facts

On March 10, 1961, Borax and the Conference entered into a Ship-
pers’ Rate Agreement (dual rate contract) whereby Borax agreed to
ship all of its products, transported between ports served !oy the Con-
ference, via Conference vessels in return for the applhcation _of rates
of 15% lower than the rates charged non-contract shippers. This agree-
ment did not contain a “charter exclusion clause” which would pe.n.mt
Borax to ship its cargoes on vessels chartered by it without forfeiting
its right to contract rates for other shipments made on Conference
vessels.

Subsequently, on October 3, 1961, Congress enacted Public Law 87~
346, 75 Stat. 762, which, inter alia, added a new section 14b to the
Shipping Act, 1916. This section 14b authorized the Commission to
permit the use of dual rate contracts under certain circumstances but
imposed 2 number of specific requirements [14b(1)-14b(8)] which all
such contracts must meet. In addition, section 14b(9) required that
dual rate agreements shall contain “* * * such other provisions not
or permit.”

In order to accomplish the transition from the old, unregulated con-
tracts to the new, regulated contracts, section 3 of Public Law 87-346
provided for interim validity of existing dual rate contracts, and re-
quired the conferences to revise their contracts to comply with the pro-
visions of section 14b and to file the revised contracts for approval
within six months after enactment of the 1961 amendment [ie. by
April 8,1962] after which their use was lawful until approved by the
Commission or until April 3, 1963, whichever occurred sooner. Public
Taw 88-5, 77 Stat. 5, extended this period of interim valdity to
April 3, 1964.

On March 21, 1962, the Commission published an interpretative
ruling on section 3 of Public Law 87-346 which provided that a mer-
chant could continue as a contract shipper subsequent to April 3, 1962,
by advising the Conference that:

* * * he agrees to be bound by said contract rate agreement amended to the
extent necessary to comply with the provisions of section 14b of the Shipping
Act, 1916; Provided, That the conference has filed with the Federal Maritime

Commission a proposed form of contract pursuant to section 3 of Public Law
87-346.

In accordance with the directives of the ruling quoted above, the

Conference filed with the Commission a proposed form of contract
which included the eight mandatory provisions. On March 29, 1962,

Borax accepted the dual rate contract as amended and wuntil Aprl 4,
11 FALC.
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1964, such contract represented the relationship between the parties.
As a charter exclusion clause was not made mandatory by law, but
was only later to be prescribed under the “other provistons” clause of
section 14b(9), such a clause was not included in this contract.

In April 1963, the Commission entered an “Order of Investigation
and Hearing” respecting the dual rate contracts of several conferences
including the Pacific Coast European Conference. The Conference
dual rate contract was made the subject of Docket No. 1007T—Pacific
Coast European Conference Ewclusive Patronage (Dual Rate) Con-
tract, and hearings before an examiner were held upon the proposed
contract. Subsequently, on petition of various shippers and shipper
associations, certain issues were severed from most of the proceedings,
including Doclket No. 1007, supra, and consolidated for hearing before
a pane} of five examiners in Docket No. 1111—Dual Rate Contracts,
1963— A djudication of Major Issues.

On December 3, 1963, the panel of examiners rendered 1its decision
in Doclket No. 1111. Shortly thereafter, on December 5, 1963, the Ex-
aminer, in his Initial Decision in Docket No. 1007, approved the Con-
ference’s contract, if modified in certain respects not pertinent here, and
the approval was made subject to “* * * the decision of the Commis-
sion in * * * Docket No. 1111, and {to] the inclusion of such other
provisions as the Commission requires or permits.”

On March 18, 1964, the Commission, recognizing the administra-
tive burdens involved in executing contracts befween conferences and
shippers due to the limited time which would remain after its final
review and decision in Docket No. 1111, issued its “Interpretation and
Statement of Policy”. It was provided therein that if a carrier or con-
ference decides to use a dual rate contract subsequent to April 3, 1964,
“x * X jts agreement form must be approved or modified by the Com-
mission,” and pending submission and approval of such new agree-
ments:

* * * carriers may accept from shippers and consignees who desire to con-
tinue under the new agreement a writing stating merely that the shipper or
consignee wishes to be bound by the new agreement and that he will execute
a copy of the new agreement form upon one being tendered by the carriers.

Shippers and consignees so indicating to the carrier or conference must be
accorded contract rates.

On March 27, 1964, the Commission issued its Report in Docket
No. 1111, (hereinafter referred to as T’he Dual Rate Cases),? and at
the same time, approved the contract of the Conference in Docket
No. 1007, subject to certain modifications and provided that the

28 F.M.C. 16,
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attached form of order should become effective Aprml 4, 1964,
“k % * to the exclusion of any other terms and provisions.” The form
of contract attached to the order contained a charter exclusion clause
which the Commission, pursuant to the “other provisions” clause (sec-
tion 14b(9)), required to be inciuded in all dual rate contracts.

Pursuant to the Commission’s aforementioned “Interpretation and
Statement of Policy” of March 18, 1964, Borax, on April 2, 1964,
advised the Conference that it desired to be bound on and after April 4,
1964, by the form of dual rate contract as the same may be amended
to conform to the decision and order of the Commission dated March
27, 1964, and requested the continuance of contract rates on its ship-
ments via Conference vessels.® The Conference, hovever, did not accept
the contract provisions prescribed by the Commission but rather noti-
fied its contract shippers on May 8, 1964, that an appeal of the Com-
mission’s decision in Docket No. 1111, ordering it to cancel existing
rate agreements, had been filed with the United States Court of
Appeals.?

From April 4, 1964 until November 16, 1964, Borax shipped via
Conference vessels at “contract rates”. On November 12, 1964, Borax
was informed by the Conference that all Borax shipments on or after
November 16, 1964, would be assessed non-contract rates, The Con-
ference predicated its refusal to accord Borax contract rates upon the
fact that Borax had breached the terms of its “existing” contract by
making shipments of its product on the non-conference vessel MV
Johann Schulte, which had been chartered to Borax for a period in
excess of six months.®

After November 16, 1964, Borax was unable to find non-conference
vessels (chartered vessels not considered) to carry its shipments over
the routes served by the Conference although it had made reasonable
attempts to find such vessels. Therefore, Borax continued to ship via
the Conference paying the excess amount over contract rates under
Pprotest.

American Potash (Ampot) and Staufler Chemical Company
(Staufer) have, at material times, competed with Borax in the Euro-
pean market. Kuropean customers have, at times, shifted from one sup-
plier to the other then came back to the original supplier and have

3 Borax further agreed to execute a copy of such a dual rate agreement and to consider

1t effective from April 4, 1964.
4+ The Conference motion for a stay of the operation of the Commission's order in
" Docket No. 1007 pending appeal was denied.
¢ On October §, 1964, the Conference had advised Borax that such shipment was con-
. sidered an evasion of the dual rate contract and demanded liquidated damages in the
amount of $17,955.04 which amount was to be paid within 30 days, and if not paid, Borax's
‘ right to ship via Conference vessels at contract rates wonld be suspended,
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also purchased a part of their requirements from all three suppliers,
there being an effective competition between the suppliers. From
April 4, 1964, to the present time, the Conference has carried ship-
ments of borax and borax products for Ampot and Stauffer at the
lower contract rates. There is testimony to show that, subsequent to
April 4, 1964, Borax increased its European trade but it would prob-
ably have lost European customers after November 16, 1964, had it
not absorbed the increased cost of transportation.

On January 1, 1967, the Conference put into effect a Commission
approved form of dual rate contract meeting 2il the requirements of
section 14b of the Act and criteria established by the Commission in
its decision in The Dual Rate Cases, supre. The Conference has made
this approved form of contract available to its contract shippers, in-
cluding Ampot and Stauffer, but has refused to make it available to
Borax until the “* * * liquidated damages due the Conference for
breach of the existing contract by U.S. Borax in 1964 * * *” are
paid.®

Discussion anp CoNCLUSIONS

Borax, in its complaint, alleges that the dual rate contract between
the parties prior to April 4, 1964, became unlawful after that date
pursuant to Public Law 87-346; that since the lower “contract” rates
remained in the Conference tariff and were not themselves rendered
illegal after April 3, 1964, they became the rates lawfully applicable to
all shipments of borax and borax produets in question; that by reason
of it being charged the higher “non-contract” rate while its competi-
tors continued to ship at the lower “contract” rate, Complainant was
subjeoted to the payment of rates for the transportation of borax and
borax products which were when exacted and are presently unduly
prejudicial in violation of section 16, First, of the Act, unjustly dis-
criminatory in violation of section 17 of the Act, and illegal and exces-
sive 1n violation of section 14b of the Act. As a result of all the fore-
going, Complainant seeks an order requiring the Conference to cease
and desist from these alleged violations of the Shipping Act, 1916,
and to establish and put in force “contract rates” vis-a-vis Borax, and
pay reparation to it in the amount of $90,872.80.

The Conference, on the other hand, seeks relief on alternative prop-
ositions. First, the complaint in Docket No. 67-27 alleges that the Con-
ference’s contract with Borax was in effect on April 4, 1964, and con-
tinued to bind the parties after that date. On the basis of this allegation,
the Conference secks to recover liquidated damages under the terms of

¢ Letter to Borax from Conference Chairman dated December 27, 1968.
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that contract in the amount $17,955.04, contending that since the con-
tract did not contain a charter exclusion clause, Borax was in violation
thereof in shipping via a chartered vessel. In the alternative, and should
it be determined that no lawful contract existed between the parties,
the Conference prays for an award of undercharges in the amount of
$130,070.19, taking the position that if no lawful dual rate contract was
effective between the parties, the lawful rate was the higher non-con-
tract rate, and having carried Borax’s shipments from April 4 to No-
vember 16, 1964, at the lower contract rate, it should be reimbursed in
the amount of the difference between the lawful rates and the rates
applied.

In his Initial Decision, the Examiner, after denying the Conference’s
motion to stay this proceeding pending arbitration, found and con-
cluded that: (1) subsequent to April 3, 1964, no dual rate contract law-
ful or enforceable under the Shipping Act, 1916, existed between the
Conference and Borax; (2) the lower contract rate was the lawfully
applicable rate to all of Borax’s shipments in question; and (3) the
Conference and its member lines, by virtue of their having charged
Borax transportation rates higher than those charged Borax’s com-
petitors on the same commodities, have violated sections 16, First, and
17 of the Shipping Act, 1916. Borax was awarded reparation withou?
interest, for shipments of record on Conference vessels in the amount of
$90,872.80

* * * and additional amounts to be computed as the difference between the
“non-contract” rate charged to and paid by Borax and the lower “contract” rate,
on subsequent shipments made by Borax via conference vessels to be determined
pursuant to rule 15(b) of the Commission’s Rules of Practice and Procedure.’

Finally, the Examiner considered the Conference’s complaint against
Borax and recommended its dismissal on the grounds that (1) it was
filed more than two years after the cause of action accrued and barred
under section 22 of the Act; (2) the Conference failed to prove that
Borax had violated section 16 of the Act, as alleged; and (3) the rate
charged and collected by the Conference on shipments made by Borax

7 Rule 15(b) of the Commmission’s Rules of Practice and Procedure provides:

(b) Reparation statements (46 CFR 502.252), When the Commission finds that repara-
tion is due, but that the amount cannot be ascertained upon the record before it, the
compluinant shall immediately prepare a statement in accordance with the approved rep-
aration statement in Appendix II(4), showing detalls of the shipments on which repa-
ration is claimed. This statement shall not include any shipments not covered by the
findings of the Commission. Complainant sball forward the statement. together with
the paid freight bills on the shipments, or true copies thereof, to the carrier or other
person who collected the charges for checking and certification as to accuracy. Statements
80 prepared and certified shall he filed with the Commission for consideration In deter-
mining the amount of reparation due. Disputes concerning the accuracy of amounts may
be assigned for conference by the Commission, or in Its discretion referred for further

bearing.
11 F.M.C.
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via Conference vessels from April 4, 1964 to November 16, 1964, was the
lawfully applicable rate. This proceeding is now before us on exceptions
to the Initial Decision.

The Borax’s exceptions to the Initial Decision are limited to but one
objection; namely, the Examiner’s denial of interest on damages. For
reasons set forth herein, we are of the opinion that Borax is entitled to
interest as part of its reparation,

Respondeits take exception to each and every other finding and con-
clusion of the Examiner. For the most part, however, these exceptions
present but a recapitulation of contentions already advanced to the
Examiner. Except to the extent modified herein, we agree with the Ex-
aminer’s findings and conclusions on these issues.®

1. Contractual Relationship Between Borax and the Conference

Respondents assert that the Examiner committed an error when he
concluded that subsequent to April 3, 1964, no contract lawful or en-
forceable under the Shipping Act, 1916, existed between the parties.
Respondents’ contention is that section 3 of P.L. 87-346 cannot be in-
terpreted “* * * to render all existing contracts invalid and ‘nonex-
istent’ at the stroke of midnight on April 3, 1964.” While this is pre-
cisely the effect of section 3,2 Respondents are concerning themselves
with an irrelevancy. It was not section 3 itself which rendered Re-
spondents’ existing contract unlawful but our cancellation of it which
was the inescapable result of our order in Docket No. 1007, 8§ FALC
16, 267. That order approved and prescribed a form of a dual
rate contract and made that contract the only contract that could be
employed by the Conference after April 3, 1964. Thus, it was not sec-
tion 3 which rendered Respondents’ old contract unlawful, it was our

3 Exceptions and proposed findings not specifically discussed in this Report nor reflected
in our findings have been considered and found not justified by the facts, or not related
to material issnes in this proceeding.

® Section 3 of Public Law 87-346, as amended by Public Law 88-5, provides that:

Notwithstanding the provislons of sections 14, 14b, and 13, Shipping Act, 1916, as
amended by this Act, all existing agrcements which are lawful under the Shipping Act,
1916, immediately prior to enactment of this Act, shall remain lawful unless disapproved,
cancelled, or modified by the Commission pursuant to the provisions of the Shipping Act,
1916, as amended by this Act: Provided, however, that all such existing agreements which
are rendered unlawful bv tne provisions of such Act as hereby amended must be amended
to comply with the provisions of such Act as hereby amended, and if such amendments
are filed for approval within six months after the enactment of this Act, such agreements
go amended shall he lawful for a further period but not beyond April 3, 1964, Within such
period the Commission shall approve, disapprove, cancel or modify all such agreements
and amendments in accordance with the provisions of this Act.

The effect of section 3 of Public Law 87-346 was merely to give the carriers a period
of time in which to amend their contracts and file them with the Commission, and to the
Commission a period of time to review these contracts apd finally determinme the contract
terms to be permitted. Contracts which had not been expressly approved within the definite
date fixed by section 3 could not be continued,
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approval of the new contract.”® Respondents’ approach to the question
of just what, if any, contractual relationship existed between the parties
here would seem dictated by the precise circumstances giving rise to the
present dispute—the shipments by Borax on a chartered vessel. Re-
spondents’ ouly hope of prevailing here is to establish the proposition
that if their contract was amended to comply with the first eight num-
bered requirements of section 14b, they were free to continue using
their existing contract—which did not, of course, contain a charter
exclusion clause. The successful establishment of this proposition is in
turn dependent upon assigning our order of March 27 to some adminis-
trative limbo wherein it would languish without any force or effect. For
if our order controls the resolution of the question of the contractual
relationship, any such relationship between the parties would have as
one of its elements the charter exclusion clause. Indeed, Respondents’
attack on our inclusion of the clause in their contract would seem to
indicate that they are not unaware of this.* However, this exercise of
respondents, while ingenious, remains irrelevant since in fact and law,
no contractual relationship of any kind existed between the parties
after April 8, 1964. This absence of any contractual relationship was
brought about by respondents themselves when they chose not to accept
and use the contract we had approved for them. The path they chose
was continued use of the old contract and judicial review of orders in
Dockets Nos. 1007 and 1111. It is true that respondents sought a stay of
the operation of our order in Docket No. 1007 pending appeal, but this
was denied. It is also true that the court in Pacific Coast Ewropean
Conference v. United States, 350 F. 2d 197 (9th Cir. 1965), cert. denied
382 U.S. 958 (1965), agreed with Respondents that during the course of
the proceedings in 7°he Dual Rate Cases, we had reverted to a rulemak-
ing proceeding without complying with the requirements of section
4(b) of the Administrative Procedure Act, and remanded the proceed-
ing to us. But that remand concerned only two provisions not material

10 Section 14h expressly provides that:

s ¢ ¢ Any contract, amendment, or modification of any contract not permitted by tne.
Commission sball be unlawful, and comtracts, amendments, and modifications shall be
lawful only when and as long as permitted by the Commission ; before permission is granted
or after permission is withdrawn it shall be unlawful to carry out in whole or in part,
directly or indirectly, any such contract, amendment, or modification * * *

1 Ag for this somewhat helated attack, we agree with the Examiner who quite correctly
concluded In his Initial Decision, at page 14 :

Inasmuch as the parties did not execute a contract with a charter exclusion clause and-
18 Borax could not rely on the Interpretation and Statements of Policy of dMarch 18, 1964,
ns constituting & contractual relationship with the conference which included such a clause,
tne issue of the lawfuloess of & charter exclusion clause is not material to a determirnation
of whether either party is entitled to reparation. It is noted, however, that the conference-
has accepted a charter exclusion clause in the dual rate contract which it made effective
on January 1, 1967.

il F.M.C.



460 FEDERAL MARITIME COMMISSION

herein and significantly, the court itself recognized that the Confer-
ence’s existing forms of dual rate contracts were no longer Jawfully in
effect when it stated:

The remedy, however, is not through judicial action to restore to the confer-
ences their own forms of contract, but rather to restore to the conferences their
opportunity to participate. 350 F. 24 208.

Respondents’ contention that their rights under their outstanding
contracts constituted property rights protected by the 5th Amendment,
and that Congress through enactment of section 14b and the Commis-
sion by imposing a mandatory agreement have deprived them of the
right freely to contract about their business affairs, has been specifi-
cally litigated before the court in Pacific Coast European Conference
v. United States, supra. The court, in rejecting this argunment, advised
that “* * * although in contract form what the Congress and the
Commission have imposed upon the conferences is simply regulation.”

Finally, Respondents argue that:

¢ * * the Commission cannot reasonably interpret Section 8 of P.L. 87-346
to render the contracts of this Conference invalid on April 3, 1964, and those of
otber conferences valid for 180 days.

To Respondents, this is the result of our “Interpretation and State-
ment of Policy” of March 18, 1964, and July 2, 1964, hereinafter
referred to as the Statements, which they contend “* * * arbitrarily
extended the validity of existing contracts of some obedient confer-
ences.” Respondents, by distorting the clear meaning, purpose and
effect of these statements seek to create an issue where none can
genuinely exist.

The Statement of March 18, 1964, was promulgated “in recognition
of the administrative burden imposed by the necessity of executing
new agreement forms following Commission approval and/or mod-
ification of the new agreement,” and merely allowed carriers and
conferences to accord contract rates to shippers who agreed to be
bound by the new agreement when it was tendered to them. The second
Statement of June 26, 1964, merely allowed carriers and conferences
who were according contract rates to shippers pursuant to the prior
interpretative ruling to continue doing so until September 1, 1964.

Respondents advance the erroneous proposition that the Statements
cancelled their contracts but allowed others to continue in effect. They,
of course, had no such impact. The Statements in no way altered the
fact that unapproved dual rate contraéts would not be effective beyond
April 3, 1964. The fact of the matter is that section 8 of P.L. §7-346
set a time limit on the legality of existing contracts. Pursuant to the
provisions of section 3, existing contracts expired on April 4, 1964,
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unless these contracts were disapproved, cancelled or modified prior
to that date.

The Statements did not, as Respondents clearly imply, extend the
validity of existing dual rate contracts; rather they merely granted
carriers or conferences of carriers the right to accept notices from
shippers and consignees that they agree to be bound by the “new
agreement” oncé approved. Only in this manner, could the shipper
be accorded contract rates until such time as the carriers or conferences
executed such new agreement in conformity with the Commission’s
decision in The Dual Rate Cases. As Hearing Counsel have so suc-
cinctly stated:

The Commission was not bound to issue these interpretations. It was done for
the benefit of carriers to ease the administrative burden of executing new
contract forms. No carrier or conference was forced to follow the suggested
precedure.

Respondents’ were equally free to adopt the procedures proposed
and they have simply misconceived the effect of the Statements on
them. There is no merit in their contentions.

11. Themotion to stay the proceedings pending arbitration

Before we touch upon other aspects of this proceeding, it would be
well at this juncture to consider the Examiner’s denial of Respondents’
motion to stay the proceedings pending arbitration.’® In denying the

Conference’s motion, the Examiner stated:

The existing contract between the parties provided for arbitration and it
having been found that such contract is unlawful and not enforceable in a
proceeding brought under the provisions of the Act, it is not determinative of the
motion unless, as the conference contends, “the validity of the contract itself
is a proper question for arbitration” and that the guestion should be submitted
to arbitrators for decision prior to the Commission’s decision in this proceeding.
A decision by a board of arbitration would not be conclusive of the question of
the validity of the ezisting contract. In Swift & Company v. Federal Maritime
Tommiggion, 306 F. 2d 277, 282 (1962), the Court held:

No private arbitration could negate the Board’s statutory power to determine
the validity of the dual rate agreement.

A stay of these proceedings pending submission of the question of the validity
of the ewisting contract would serve no purpose except that of delay.

Respondents, in their exceptions, reargue the same contentions al-

-ready advanced before the Examiner and rejected by him. We think
*he Examiner quite properly disposed of these issues, and we concur

19 The Examiner denfed the Respondents’ earlier “Motion to Dismiss or Stay’’, made prior
to the Prehearipg Conference, without prejudice to Respondents’ repewing It after all the

‘evidence was in,
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in his conclusions. His determination that Respondents cannot rely
on the arbitration clause of an unlawful and unenforceable contract
is fully supported by the authorities. In Goldall L'rading & Ship. Co.
Ete. v, Caribbean Ship. Co., 56 F. Supp. 31, 32 (3.D. N.Y. 1944), the
court held that before it conld compel arbitration ander a contract,
it must :

* * * first determine whether the contract in which the arbitration agreement
is contained is valid. The reason for this is clear; if the contract is void, then the

arbitration clause fails along with the remainder of the contract. Kulukundis
Shipping Co. v. Amtorg Trading Corp., 2 Cir., 126 I, 24 978."

Y11, Thelegally applicable rate subsequent to April 3, 1964

A dual rate system, approved by the Commission under section 14b
of the Shipping Act, 1916, is somewhat unique in transportation law
in that it permits a carrier or group of carriers to publish and file two
different but lawful rates applicable to the same transportation serv-
ice. Absent a valid dual rate contract, however, there exists “* * * no
lawful authority for a taviff provision, the etfect of which is to estab-
lish two rates for the same transportation service * * *2* 0. H. Algert
Co.v.D. & R.G.R. B. Co,201.C.C. 93,94 (1911). It 1s firmly estab-
lished to the contrary that generally “* * * there may be but one
lawful rate for a particular service.” (Emphasis-added). Marshficld
Milling Co. Inc., v. Chicago & N. W. Ry. Go., 216 1.C.C. 236, 239
(1938) ; C1. Loise Commercial Club v. Adams Express Co., 17 1.C.C.
115 (1909) ; ¢. H. Algert Co.v.D. & B.G¢. R. R. Co., supra.

At all times relevant to this proceeding, the Conference has published
and filed with the Commission ¢wo rates applicable to shipments of
borax and borax products, & “non-contract” and a “contract” rate.” We
have heretofore determined, however, that between April 4, 1964 and
January 1, 1967, the Conference had no valid and enforceable dual
rate system. Accordingly, consistent with established principles, there
could be but one lawtully applicable rate to any one particular com-
modity ; it therefore now becomnes necessary for us to determine which
of the two rates appearing in the Conference’s tariff was the lawfully
applicable rate to shipments of borax and borax products made
between April 4, 1964 and January 1, 1967.'® The resolution of this.

3 Likewise, it has also been held that when part of o contract is illegal angd in vielation
of a statute, the entire contract is illegal, Regan v, Lenkotweky, 137 F. Supp. 133 (D. N.X.
1956), nnd that parties eannot agree in an invalid contract to arbitrate the validity of the
contract, Wrap-Vertiscr Corp. v, Plotnick, 143 N.E. 2d 366.

MAf all material fimes, the “contract” rate has always been 159 below the ‘‘non-
contract” rate.

¥ Although the effect of sectlen 3 of P.L. 87-346, as amended by P.L. 88-5, wns to
render unlawful the granting of lower ‘“coatract” rates pursuant to existing dual rate'
contracts after April 3, 1964, without prior Commilssion approval, the lower rates them-
selves were not rendered ipso facto unlawful and they remained on file with the Commission.
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question is an essential element not only of Borax’s complaint but
also, as shall be developed later, of the Conference’s claim against
Borax, as well.

Borax s claim for rcp.lr‘l,tlon is dependent upon the conclusion that
of the two rates contained in the Conference’s tariff, the lower or
“contract” rate was the only lawfully applicable rate to its shipments
during the period in question. The Conference, on the other hand, as
serts that the legally applicable rate was the higher or “non- conlmct”
rate and claims reparation for the period clLu ing which Borax was
granted the “contract” rate.

The Examiner, applying the legal principle advanced in United
States v. Gulf Ref. Co., 268 U.S. 542, 546 (1925) that “* * * where two
* % % ta)qffs are equally appropriate, the shipper is entitled to have
applied the one specifying the lower rates” concluded that the lower
rate was the legally applicable rate on the shipments of borax and
borax products in question. Respondents except to the Examiner’s
conclusion on the grounds that there can be “* * * no ambiguity in
the meaning of tariff terms ‘contract’ and ‘non-contract’ rates” and
where “* * * there is no ambiguity, there is no need for construction.”
They submit, therefore, that the doctrine relied on by the Examiner
is inapplicable under the present circumstances.

The conference’s nocition is clearly dependent npon a valid dual
rate contract in effect at the tinme of ldorax’s shipments. The terms
“contract” and “non-contvact” rates could only have clear meaning
when considered within the context of a viable dual rate system. In
the absence of a valid dual rate contract, this distinction ceased to
exist and there was immediately raised the question of which of the
two rates should apply—in a word, an ambiguity was created.*® Ac-
cordingly, we think it clear that the Examiner correctly disposed of
this contention. '

While we agree with the Examiner, there is yet another and perhaps
equally important reason for rejecting the Conference’s contentions
as to the lawfully applicable rate. The exaction of the higher non-
contract rate from Borax was predicated upon an asserted breach of a
contract which was unlawful. Thus, were we to accept the higher non-
contract rate as the applicable rate here, we would, in every practical
effect, be allowing the Conference to enforce an unlawiul contract.
Moreover, acceptance of the Conference argument would result in

18 Certainly, a shipper could not be required to assume, a3 Respondents have Intimated,
that the “non-contract” rale, being the higher of the two rates, formed the basis for the
lower “confract” rate and accordingly was the applicable rate under the circumstances.
Indeed, quite to the contrary, it has been our experience that in virtually every instance
where o carrier or conference inaugurates a dual rate system, it merely establishes its
existing rate as the contfract rate and files a new “non-contract” rate 15 percent higher.
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our sanctioning unjust discrimination in violation of the Shipping
Act since Borax’s competitors were granted the lower ‘““contract” rate
for the same transportation service. We will not construe the statute to
produce such an anomalous result.

Respondents, in their Opening Brief, even challenged “* * * the
Commission’s authority to determine unilaterally, which transporta-
tion rate or rates on borax * * *” were the lawfully applicable rate or
rates.” The Examiner, recognizing this argument for what it was,
summarily disposed of it as follows::

The question was not fully briefed and will not be discussed in detail. It is
sufficient to repeat that the Commission’s authority to determine the right to
reparation emanates from the Act. In enacting the Shipping Act, 1916, Congress
exercised its constitutional authority to regulate the foreign commerce of the
United States. (See Board of Trustees v. U.S., 289 U.S. 48 (1933) ). Congress has
placed with the Commission the duty and authority to administer the Act which,
among other prohibitions. condemns discriminatory practices in the foreign
commerce of the United States. The Commission will not recognize an indirect
challenge to this duty ‘and authority and must determine the matter of reparation
in accordance with the provisions of the Act.

Since we are in full agreement with the Examiner’s rulings on this
point, it is unnecessary to discuss them in any further detail. We should
just like to point out that the Examiner’s discussion herein is wholly
consistent with the opinion of the court in Compagnie Generale Trans-
Atlantique v. American Tobacco Co., 31 F. 2d 663, 665 (1929), cert.
den. 280 U.S. 555 (1929), wherein it was stated that “A steamship
company engaged in foreign commerce, with ships entering the United
States ports in such commerce, is within the obligation of the Shipping
A.Ct, * * $.”

IV. Violations of the Shipping Act, 1916

Section 14b**—The record in this proceeding establishes violations
by Respondents of two separate provisions of section 14b. In the first
place, the Conference’s continued operations under an unapproved
dual rate contract between April 4, 1964 and January 1, 1967, was
clearly violative of that portion of section 14b, which specifically pro-
vides that “* * * any contract * * * not permitted by the Commis-
sion shall be unlawful * * *” and that “* * * pefore permission is

17 We note that Respondents, in effect, are challenging the Commission’s authority to
decide an issue which they themselves have ralsed in their complaint against Borax,

18 The Examiner did not make any findings with regards to alleged violations of section
14b. However, an agency, in making a final decision upon review of a hearing officer's
initial decision, is not limited to those sections of the Act upon which the Examiner chose
to base his decision or which, for that matter, the Complainant specifically and formally
referred to in the complaint. “But the allegations of the complaint in matters of fact
were sufficient to authorize the Commission to consider the case under ... [an other]
provision as well. . . .” Chicago,R.I. ¢ P. Ry.v. U. 8.,274 U.8. 29, 37 (1927).
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granted or after permission is withdrawn, ¢¢ shall be unlawful to carry
out in whole or in part, directly or indirectly, any such con-
tract * * *” (Emphasis added).

Another condition that attaches to a dual rate contract is that such
contract be “* * * gvailable to all shippers and consignees on equal
terms and conditions * * *) Yet, since January 1, 1967, the effective
date of the Conference’s approved dual rate contract, Respondents
have steadfastly denied Borax the use of such a contract. The reason
given by the Conference for its continued refusal to accord Borax con-
tract rates is that Borax has not paid the liquidated damages allegedly
due under the terms of the existing contract. Since the existing con-
tract, however, became unlawful on April 4, 1964, it obviously is not
determinative of the rights of the parties after that date. For, as the
court declared in Hartman v. Lubar, 133 F. 2d 44, 45 (1942), “The
general rule is that an illegal contract, made in violation of a statutory
prohibition designed for * * * regulatory purposes, is void and con-
fers no right upon the wrongdoer.” Borax was not required to comply
with an unlawful contract in order to obtain contract rates.”® By being’
a shipper in the trade served by the Conference and willing to execute
a dual rate contract giving “* * * all or any fixed portion of * * *
[its] patronage * * *” to the Conference, Borax has fulfilled all the
requisite legal conditions imposed on a shipper seeking contract rates.
Therefore, Respondents’ refusal to execute a contract with Borax after
January 1, 1967, was clearly contrary to the “equal terms and condi-
tions” provision of section 14b.

Sections 16, First and 17—The Examiner’s discussion in this regard
is as follows:

Prior to the enactment of section 14b, dual rate arrangements were challenged
as discriminatory practices as well as anticompetitive devices.” * * * Section
14b, regardless of the provisions of the Act prohibiting discrimination and preju-
dice, permits.the charging of different rates for similar services but only if a
dual rate contract is utilized which, together with provisions made mandatory
therein, includes provisions permitted or required by the Commission. The con-
ference applied different rates for similar services, utilizing a contract not per-
mitted by the Commission. Consequently, the conference is not exempt from the
provisions of the Act prohibiting discrimination, prejudice, or disadvantage.
The determination of whether the conference violated sections 16, First and 17
of the Act, depends upon whether the record supports a finding that the dis-
crimination, prejudice, and disadvantage to Borax in being required to pay
higher rates than its competitors for similar services, was undue, unjust or

10 The rule is well established that a shipper cannot be required to execute or be a party
to an unlawful contract in order to obtain contract rates. Swift £ Company v. Federal
Maritime Commisgion, 306 F. 2d 277 (D.C. Cir. 1962).

2 Swayne & Hoyt, Ltd. v. U.S., 300 U.S. 297 (1937), and cases cited in The Dual Rate
Casges, supra, at pages 22 and 23.
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unreasonable. Compagnie Generale Transatlantique v. American Tobacco Co.,
supra.

The Examiner, after finding that the difference in rates assessed
Borax vis-a-vis its competitors was unsupported in the record, con-
cluded that the Conference’s practice amounted to:

* * * g3 discrimination against Borax and a preference to its competitors
based upon the agreement of the competitors to abide by an unlawful contract
and the refusal of Borax to do so. In a proceeding to be resolved under the terms
of the Act, preference and discrimination based upon a contract unlawful under
the Act is undue, unjust and unreasonable in violation of sections 16, First, and 17.

We concur fully in the Examiner’s discussion. Although the inexor-
able logic of the Examiner’s position most probably needs no authority
to sustain it, we should like to direct attention to the similarity between
the situation here and the one that existed in Zden Mining Co. v. Blue-
fields Fruit & S. S. Co., 1 US.S.B. 41 (1922). In that case, the com-
plainants, as Borax did here, charged that the exaction of higher rates
from them than from those shippers who agreed to give the Respond-
ent their exclusive patronage wus not only unduly and unreasonably
prejudicial but also unjustly discriminatory. Our predecessor there
concluded that the use of a dual rate contract was unlawful and:

* * * that the exaction of higher rates from the complainants than from other
shiprers for like service under the civcunr-nuces involved * * * gubjected the
comjiainants to undue and unreasonuable prejudice and disadvantage and con-
stituted unjust discrimination between shippers, in violation of sections 16 and
17 of tire Act: [1 U.S.S.B. 48].

Although the £L'den case was decided long before the advent of sec-
tion 14b to the Shipping Act, 1916, which specifically authorized the
use of dual rate contracts, nevertheless, the principle expressed there-
in, is still controlling; shippers receiving similar services should be
charged the same rates and, absent a lawful dual rate contract, a differ-
ential in ratesis violative of sections 16 and 17 of the Act.

V. Reparation

The duty of the Commission in regard to awarding reparation or
damages is embraced in section 22 of the Act, which provides, in per-
tinent part, that the Commission “* * * may direct the payment, on
or before a day named, of full reparation to complainant for the injury
caused by [a] * * * violation [of the Act].” As a result of the afore-
mentioned violations of the Act and “by way of reparation for the
unlawful charges hereinabove described,” Borax requests the Com-
mission to order Respondentsto pay to it “* * * the sum of $90,872.80,
together with such additional amounts as complainant may be dam-
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aged by Respondents continuing to assess illegal and excessive rates
* * * 7 Based on his finding that the charges assessed Borax were un-
duly prejudicial and unjustly discriminatory in violation of sections 16
and 17, the Ixaminer awarded reparation to Borax in exactly the
amount claimed, without interest. Respondents now urge us to set aside
the Examiner's award of reparation, arguing that Borax did not suffer
any injury compensable by reparation under section 22 of the Act.
Basically, their position is that since the Examiner grounded his

award of reparation on violations of sections 16 and 17 of the Act:

The burden of proof was upon U.S. Borax to prove actual damage and the
precise amount. Borax has failed to prove any damages. All that Borax proved
was that its shipments were assessed non-contract rates while others were
assessed contract rates * * ¥,

Without deciding the validity of Respondents’ claim that the instant
record will not support an award of reparation based on a finding of
discrimination, we find that what Borax admittedly did demon-
strate—that “* * * its shipments were assessed non-contract rates
while others were assessed contract rates * * *” jg sufficient to sup-
port an award of reparation based on the established violations of
section 14b.

The record is abundantly clear that since November 16, 1964,
respondents have been assessing and collecting from Complainant,
freight charges for shipments of borax and borax products which
have been, and presently are in excess of those to which they were
legally entitled. Between November 16, 1964 and January 1, 1967,
pursuant. to an unlawful dual rate contract, the Conference exacted
from Borax rates some 15% higher than the legally applicable rate.
During this period of time, Respondents admittedly were charging
Borax the so-called “non-contract” rate, whereas, as we have heretofore
determined, the Jower “contract” rate was the only rate that could
lawfully be applied to all shipments of borax and borax products in
the trade. Furthermore, subsequent to January 1, 1967, and up to the
present, as a result of it being unlawfully denied the use of a lawful
dual rate contract, Borax has been required to pay transporation
rates 15% higher than it would have paid, had not the approved con-
tract been unlawfully withheld. It is quite obvious that both before and
after January 1, 1967, the rates exacted from Borax were excessive
in and of themselves, independent of the rates that were assessed other
shippers in the trade. And as Justice Cardozo, speaking for the major-
ity in 7.C.C. v. Unted States, 289 U.S. 385, 390 (1933), declared in this
regard :

* * * When the rate exacted of a shipper is excessive * * * in and of itself,
irrespective of the rate exacted of competitors, there may be recovery of the
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overcharge without other evidence of loss. “The carrier ought not to be allowed
to retain his illegal profit and the only one who can take it from him is the one
that alone was in relation with him, and from whom the carrier took the sum.”
Southern Pac. Co. v. Darnell-Taenzer Co., supra. [245 US 531, 534 (1918)].

The mere collection of the excessive rates, without more, constituted
violations of section 14b of the Act. As a consequence thereof, Borax
sustained, in each instance, a loss measured by the differential between
two rates, the rate actually applied and the rate that should have been
applied. We have been provided no valid reason why, under the cir-
cumstances, the measure of damages for the purposé of awarding
reparation should not also be based on the difference between the two
rates.

Respondents, pointing out the factual similarity between the present
case and Eden Mining Co. v. Bluefields Fruit & 8. 8. Co., supra, cite
that decision as support for its proposition that “* * * a mere ‘pecuni-
ary loss to Borax’ cannot be treated as ‘damages’ under Section
292 * * *» They refer specifically to that portion of our predecessors’
opinion where it was stated :

We think it is clear that proof of unlawful discrimination within the meaning
of the act, by showing the charging of different rates from shippers receiving the
same service, does not, as a matter of course, establish the fact of injury and
the amount of damage to which the complainants may be entitled by way of
reparation.

The inapplicability of the cited passage is evident when it is realized
that our award of reparation herein is nof based on any “proof of un-
lawful discrimination within the meaning of the Act,” but rather on
a showing that Borax was assessed and paid an excessive rate.

The doctrine pronounced by the U.S. Shipping Board in the £den
case and relied on by the Respondents herein had its genesis in Penna.
R. R. Oo. v. International Coal Co., 230 U.S. 184 (1913). There, the
court explained that in cases arising out of unlawful discrimination,
the “right to recover” reparation for injury incurred was “* * * lim-
ited to the pecuniary loss suffered and proved * * *.” The opinion of
the court, however, must not be extended to cover situations not in-
tended.?* In 70 C v. United States, supra, the court was careful to limit
the scope of its application to situations where “* * * discrimination
and that alone is the gist of the offense.” Although discrimination is a
byproduct of the implementation of an unlawful dual rate contract or

2t The Supreme Court itself realized the flexibility of the present rule on damages when it
stated in ICC v. United States, 289 U.S. 385 (1933) :

One has only to read the opinions in Pennsylvania R. Oo. v. International Ooal Oo., supra,
and the cases that have followed it, to see how much the rule of damages is beset by delicate
distinctions, how pre-eminently in applying it there is a call upon the judge to think and
act judicially, to use judgment and discretion ® ¢ *
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the denial of a lawful contract, nevertheless “the gist of the offense”
here is clearly analogous to an overcharge—a charge over that which
should have lawfully applied. It follows, therefore, that any repara-
tion granted should be based on principles applicable to overcharges.

Respondent also make the argument that matters of equity must be
considered and that equities here involved will not permit an award
of reparation to Borax. We are of the opinion that the Examiner cor-
rectly disposed of this contention when he stated:

® ® % no equitable considerations appear which would warrant a denidl of
reparation. The fact that the conference carried Borax’s shipments from April 4
to November 16, 1964, at the same rates applied to other shipments of borax and
borax products would not warrant reduction or denial of reparation for sub-
sequent discrimination and prejudice. The record will not support a finding that
Borax accepted the benefits of the existing contract and should be required to
accept the obligations imposed therein. Borax accepted the contract rates on the
assumption that compliance with the Commission's Interpretations and State-
ments of Policy of March 18, 1964, entitled it to those rates, not because of the
existing contract. It would not be equitable to credit the conference, thus charge
Borax, any portion of the charges made at contract rates from April 4 to Novem-
ber 16, 1964, as during that period other shippers received the contract rates for
similar services and any credit or charge would, in effect, be permitting discrim-
ination. Moreover, as hereinafter discussed, Borax paid only the lawful rate on
such shipments. As there was no lawful contract which prevented Borax from
shipping via a chartered vessel, the fact that it did so was not an evasion of an
obligation.

On the basis of the foregoing, we find and conclude, as the Examiner
did, though not necessarily for the same reasons, that Borax is en-
titled to reparation from the Conference and its member lines,”* in
the amount of $90,872.80, and such additional amounts, on subsequent
shipments, to be computed on the basis of the rate actually collected
and the rate which we have determined herein to have been lawfully
applicable. These additional amounts shall be determined pursuant to
Rule 15(b) of the Commission’s Rules of Practice and Procedure.*

Interest on the charges unlawfully exacted by the Conference was
denied by the Examiner on the grounds that Borax’s complaint did
e * * pot specifically pray for interest * * *.” In its only exception
to the Initial Decision, Complainant characterizes this failure to award
interest as “error as a matter of law” and urges the Commission to re-
verse the Examiner on this point. We find considerable merit in Borax’s
contentions.

= Reparation awarded to be paid by the individual members as set forth in Exhibit B
to the complaint and in the statements filed pursuant to Rule 15(b) of the Commission’s
Rules.

23 See footnote 7, page 457.
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While Borax did not expressly pray for interest in its complaint, 1t
certainly cannot be said to have waived the collection thereof. A
shipper, who is injured as a result of the assessment of an unlawful
rate, may specifically elect to waive his right to interest by agreement
or stipulation #* or he may effectively waive interest by failure to make
a timely request for it.2> Manifestly, Borax did not enter into any
agreement with Respondents to waive the interest on any amount of
reparation that might be awarded. Nor, can it be seriously argued that
Complainant’s appeal for interest was unseasonable. Although Borax’s
complaint admittedly did not specifically request that interest be
awarded, it did, as Complainant points out, “* * * pray for damages
and also for ‘Such other sum as the Commission may determine to be
proper as an award of reparation’.”

Although, absent a waiver, the allowance of interest remains a mat-
ter within the Commission’s discretion ?¢ and may be denied where
principles of equity and justice demand, the generally accepted practice
governing the allowance of interest on liquidated sums, as expressed by
the courtin L. & N.R.R. v. Sloss-Sheffield Co.,269 U.S. 217,239 (1925),
is:

... to recognize as an element of the damages loss of interest on charges un-
lawfully exacted; and, in ordering reparation . . . [to] include as a part of the
damages such interest from the date of the payment.”

The rationale behind the court’s opinion is that when a shipper has
been charged an unlawful rate on his shipments, he is entitled to re-
cover the overcharge as of the date it was collected and should be al-
lowed interest from that date, not as interest strictly, but to give the
shipper, on the date of his recovery, an amount equivalent to the
amount of his damages at the time suffered, lapse of time being an
element of damages. In this connection, see: Gimisel Bros. v. Barrett,
218 Fed. 880 (1914).

In view of all the foregoing, the Commission’s award of reparation
in this proceeding for the exaction of inapplicable rates will carry in-
terest at the rate of six percent from the date they were wrongly col-
lected by Respondents.2®

2 See : Rickert, Wessanen & Laan, Inc. v. Illinoig Central R. Co., 306 I.C.C. 281 (1959) ;
Bartlett v. Missouri Pac. R. Co., 310 1.C.C. 755 (1960).

% Clinton v. Joshua Hendy Corp., 264 F. 2d 329 (1959).

% Louigville & N.R. Co. v. Slogs-Sheffield Steel & Iron Co., 295 Fed. 53 (CA b5th, 1923),
George Allison & Co. v. Interstate Commerce Com’n., 107 F. 2@ 180 (D.C. Cir. 1939).

21 Or as it was explained in the court’s earlier opinion in Arkadelphia Co. v. St. Louis
8. W. Ry Co., 249 U.S. 134, 147 (1919) :

The damage was complete when the overcharges were made, and as they were wrongfully
made and without consent of the shippers, interest ran from that date on generai principles.

28 {t has been and is the Commission’s general practice to allow interest at the rate of
six percent in orders for payment of reparation. Isbrandtsen Co., Inc. v. States Marine,
6 F.M.B. 422 (1961),
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VI. The Conference’s cross-complaint against Borax

In Docket No. 67-27, the Conference seeks to recover from Borax
liquidated damages alleged to be due under the terms of the existing
dual rate contract for a shipment of borax made on the non-Conference
vessel MV Johann Schulte, on October 4, 1964. In the alternative, and
“* * * in the event the Commission determines that * ¥ * there was
no contract in force and effect after April 3, 1964 * * * the Confer-
ence claims reparation from Borax for alleged violations of sections 16
and 18(b). The basis of Respondents’ claim is that if the Commission
finds that the existing contract became unlawful after April 3, 1964,
Borax was thereafter not entitled to ship via Conference vessels at the
contract rates, and having been charged the contract rates from April 4
to November 16, 1964, should be required to pay to the Conference the
amount of the undercharges.

The Commission’s jurisdiction to award reparation is set forth in
section 22 of the Shipping Act, 1916, which provides, inter alia, that
the Commission :

* * * if the complaint is filed within two years after the cause of action
accrued, may direct the payment, on or before the day named, of full reparation
to the complainant for the injury caused by * * * [any] violation [of the Act].

Manifestly, any cause of action that the Conference might have
against Borax based on the facts in this case would have had to accrue
on or before November 16, 1964. Since the complaint in Docket No.
67-27 was not filed until April 10, 1967, some two and a half years
after any cause of action could have accrued, it is obvious that Re-
spondents’ claim is barred by the express provisions of section 22. See
Aleutian Homes, Inc. v. Coastwise Line, 5 F.M.B. 602, 612 (1959).

Respondents, however, in an attempt to confer jurisdiction on the
Commission to hear their cross-complaint, argue that the “* * * ap-
plicable statute of limitations is not section 22 of the Shipping Act
but the proper state statute of limitations covering suits on contract.”
According to Respondents, the “proper statute of limitations” is the
California statute which allows four years after the cause of action
accrues. The answer to this contention is, of course, obvious. As we
stated earlier, the Commission’s authority to award damages for a
violation of the Shipping Act, 1916, emanates solely from that Act and
under the plain terms of the Act, we are without authority to award
reparation or damages when a complaint is filed more than two years
after the cause of action accrued. It is well settled that if Congress
explicitly puts a limit upon time for enforcing a right which it creates,
the congressional statute of limitations is definitive. Holmberg v. Arm-
brecht, 327 U.S. 392 (1946). As the Supreme Court so succinctly ex-
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plained in T'elegraphers v. Ry. Express Agency, 321 U.S. 343, 348-349
(1943) :

Statutes of limitation, like the equitable doctrine of laches, in their conclusive
effects are designed to promote justice by preventing surprises through the
revival of claims that have been allowed to slumber until evidence has been lost,
memories have faded, and witnesses have disappeared. The theory is that even
if one has a just claim it is unjust not to put the adversary on notice to defend
within the period of limitation and that the right to be free of stale claims in
time comes to prevail over the right to prosecute them.

Even were not their claim so barred by section 22 of the Act, Re-
spondents would not fare any better on the merits of the action. With
regards to the alleged breach of contract by Borax which occurred sub-
sequent to A pril 3,1964, the Examiner concluded that :

As it has been determined that the ezisting contract became unlawful after
April 3, 1964, and that the Commission will not consider the provisions of a con-
tract unlawful under the Act as determinative of rights of the parties in a
proceeding concerning the Commission’s authority to award damages, further
discussion of this claim is deemed unnecessary.

Respondents’ alternative arguments, based on alleged section 16 and
section 18(b) violations, were dismissed by the Examiner as follows:

Section 18(b) of the Act is addressed to common carriers by water in foreign
commerce and the conference has offered no enlightenment on the question of how
a shipper could violate this section. Nor has the conference made clear in what
manner the shipper, Borax, has violated section 16 of the Act, which insofar as
it applies to shippers, provides:

That it shall be unlawful for any shipper, consignor * * * or other person
* * * knowingly and wilfully, [sic] directly or indirectly, by means of false
billing, false classification, false weighing, false report of weight, or by any
other unjust or unfair device or means to obtain transportation by water for
property at less than the rates or charges which would otherwise be applicable.

Shipments by Borax from April 4 to November 16, 1964, were carried by con-
ference vessels at rates above found to be the lawfully applicable rates, but aside
from that fact, to hold that Borax obtained the lower contract rates by an unfair
or unjust device would be a strained interpretation of the facts of record. Borax
complied with the Commission’s Interpretations and Statements of Policy of
March 18, 1964, -and advised the conference in writing that it desired to continue
to ship at contract rates and would execute a contract in the form approved by
the Commission. To be considered is the fact that the conference advised Borax
that contract rates would be accorded only under the terms of the existing con-
tract, however, Borax interpreted the Interpretations and Statements of Policy
to mean that the conference ‘“must” continue to accord contract rates to a shipper
complying with the Rule. Although the interpretation was incorrect, it was not
without foundation, and Borax acted in good faith. There is no basis for a finding
that Borax knowingly and wilfully [sic] obtained the lower contract rates by
any unjust or unfair device or means within the purview of the statute. It is
found and concluded that Borax was not in violation of the Act.

11 F.M.C.




U.S. BORAX & CHEM. CORP. ¥. PAC. COAST EUROPEAN CONF. 473

Since we are in full agreement with the Examiner that, apart from
the jurisdictional limitation, Respondents’ complaint is wholly without
merit and must be dismissed, we adopt as our own those portions of the
Initial Decision referred to above.?

Urtimate CoNCLUSIONS

On the basis of all the foregoing, we find and conclude that:

1. No lawful or enforceable contract under the provisions of the
Shipping Act, 1916, existed between the parties subsequent to April 4,
1964.

2. The lower of the two rates on file for the transportation of borax
and borax products was the legally applicable rate to all shipments
made by Borax between April 4, 1964 and January 1, 1967.

3. Between November 16,1964 and January 1, 1967, the Conference,
and its member lines, violated sections 14b, 16 First, and 17 of the Act,
by charging Borax a higher rate than charged other shippers of the
same product for similar services although it had no valid dual rate
contract in effect in the trade.

4. The Conference, and its member lines violated section 14b of the
Act by denying Borax the use of its approved dual rate contract after
January 1, 1967. )

5. Reparation, to be paid by the individual members of the Confer-
ence, is awarded to Borax in the amount of $90,872.80, and such addi-
tional amounts to be computed on the basis of the difference between
the rate actually assessed and the rate herein determined to be legally
applicable, on subsequent shipments made by Borax on Conference
vessels. This reparation award will carry interest at the rate of six
percent.

6. The Conference’s cross-complaint against Borax in Docket No.
67-27 is dismissed because not filed within two years after any cause of
action could have accrued and for failure to state a claim for which
relief can be granted.

7. The Conference’s motion to stay these proceedings pending arbi-
tration was properly dismissed.

An appropriate order will be entered.

(sEAL) (Signed) Tuaomas Lisi,
Secretary.

® While it is our opinion that the Examiner correctly disposed of those issues relating
to the alleged violations by Borax of section 16 and section 18(b) of the Act, we take no
position with regards to Hearing Counsel’s suggestion that, even had such violations been
found, the Commission, under the provisions of section 22 of the Act, would be without
authority to grant reparation to the Conference. In view of the fact that this issue was
not briefed by, the other parties to the present proceeding and, further, that our declsion
here rests on other independent grounds, we need not at this time consider whether section
22 does or does not authorize the Commission to award damages or reparation to a carrier
against a shipper.
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No. 66-63

Unitep States Borax & Cuemican CORPORATION
V.

Pacrric Coast EurorEAN CONFERENCE ET AL.

No. 6727

Paciric Coast EurorEAN CONFERENCE ET AL.
V.

Untrep States Borax & CuEMICAL CORPORATION

ORDER

Full investigation of the matters and things involved in these con-
solidated proceedings has been had, and the Commission has this
date made and entered its report stating its findings and conclusions
which report is hereby referred to and made a part hereof. The
Commission found in said report, inter alia:

1. That the Pacific Coast European Conference (Conference) and
its member lines violated section 14b, section 16 First, and section
17 of the Shipping Act, 1916, in charging United States Borax and
Chemical Corporation (Borax) a higher rate than charged to the
shippers of borax and borax products for similar services, between
April 4, 1964 and January 1, 1967, without the benefit of a valid
dual rate contract;

2. That the Conference and its member lines, in denying Borax
the use of a dual rate contract after January 1, 1967, violated section
14b of the Shipping Act, 1916;

3. That, as a result of these violations, Borax is entitled to repara-
tion with interest from the member lines of the Conference;

4. That the Conference’s complaint against Borax is time-barred
under section 22 of the Shipping Act, 1916.

T herefore, It is ordered,

1. That the Conference and its member lines hereafter cease and
desist from their refusal to grant Borax the use of their approved
dual rate contract;
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2. That the member lines of the Conference pay to Borax repara-
tion, with intevest at six percent, in the amount of $90,872.80 and
such additional amounts on subsequent shipments to be computed
on the basis of the rate actually collected and the rate which we have
determined in our report in these proceedings to have been lawfully
applicable;

3. That such additional amounts shall be determined’ pursuant to
Rule 15(b) of the Commission’s Rules of Practice and Procedure;

4. That the Conference’s complaint in Docket No. 67-27 be, and
hereby is, dismissed.

By the Commission.

(sEAL) (Signed) Tromas Lisr,
Secretary.
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Docrer No. 68-8

DisrositioNn oF CoNTAINER MarRINE Lines TurouGHE INTERMODAL
ConTaiNer FreigaT Tartrrs Nos. 1 anp 2, FMC Nos. 10 axp 11

"Decided April 18, 1968

Tariffs of Container Marine Lines (CML) providing for a through transporta-
tion service comprised of port-to-port transportation between United States
and United Kingdom and inland transportation in United Kingdom acceptable
for filing under section 18(b), Shipping Act, 1918, if they: (1) clearly
indicate ports or ranges of ports between which water transportation will
be performed; (2) break out the charge for such water portion of the
transportation; (3) identify inland points to and from which service is
provided: and (4) include a specimen bill of lading all the anticles of
which provide for common carrier liability for the through movemnent
consistent with -the holding out in the remainder of the filing.

Proposed filing presently defective with respect to (4) and will be accepted
when specimen bill of lading providing for common carrier liability through-
out which in turn is consistent with lholding out in remainder of filing is
received.

Alleged conflict between port-to-port portion of rates and port-to-port rates
in tariffs of conferences of which CML is a member and dual-rate contracts
of the conferences nonexistent inrasmuch as intermodal service provided by
CML is not within scope of conference agreements or approved conference
dual-rate contracts.

Richard W. Kurrus and James Af. Jacohi for respondent Container
Marine Lines.

Burton H. White and Elliot B. Nizon for interveners Anchor Line,
Belgian Line, Bristol City Line, Cunard Steamship Co., Furness War-
ren Lines, Manchester Lines, Sea-Land Service, Inc., United States
Lines, Inc. (member lines of North Atlantic United Kingdom Freight
Conference other than Container Marine Lines).

Ronald A. Capone, Robert Henri Binder and Stuart 8. Dye, Kir-
lin, Campbell & Keating for member lines of North Atlantic West-
bound Freight Association, other than Container Marine Lines and
Atlantic Container Line, interveners,
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George F. Qalland, Amy Scupi and Robert N. Legvin, Galland,
Kharasch, Calkins & Lippman for intervener Atlantic Container Line,
Litd.

L. A. Parish and Sterling F. Stoudenmire, Jr., for Waterman
Steamship Corp., intervener.

Martin A, Weissert and Terry G. Fewell for North American Van
Iines, Inc., intervener. :

Gregory M. Rebman for United States Van Lines, Inc., intervener.

Homer S. Carpenter and Richard R. Sigmon for Household Goods
Carriers’ Bureau, intervener.

Herbert B. Ruskin for United Cargo Corp., intervener.

Clarence William Vandegrift for Universal Carloading & Dis-
tributing Co., Inc., intervener.

Alan F. Wohlstetter, Denning & Wohlstetter, for Household Goods
Forwarders Association of America, Inc.,intervener.

Blair P. Wakefield for Virginia State Ports Authority, intervener.

Philip G. Kraemer for Maryland Port Authority, intervener.

Curtis L. Wagner, Jr., and Cariton E. Orotty for the Department of
Defense, intervener.

Peter 8. Craig and Elroy H. Wolff for Department of Transporta-

tion, intervener.
Donald J. Brunner and Norman D. Kline, Hearing Counsel.

REPORT

By 1ue Coarrussion (John Harllee, Chairman; George H. Hearn,
Vice Clairman,; Ashton C. Barrett, James V. Day, Commis-
sioners)

This proceeding was instituted by the Commission by order
served February 1, 1968, to determine whether tariffs filed by Con-
tainer Marine Lines (CML) naming rates for transportation from
and to interior points, including port-to-port transportation, should
be accepted or rejected by the Commission. Because the question of
the tariff filing did not present any disputed issues of fact which
necessitated an evidentiary hearing and a prompt determination was
required, the proceeding was limited to the submission of affidavits,
memoranda, and oral argument. Numerous parties intervened and
submitted documents including the member lines of the two con-
ferences of which CML is a member (North Atlantic Westbound
Freight Association (NAWFA) and the North Atlantic United
Kingdom Freight Conference (NAUKFC)), two State port authori-
ties, the Department of Defense and vessel operating and nonvessel
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operating common carriers by water (NVO’s). We heard oral argu-
ment on April 2,1968.

The OML Through Fntermodal Contaner Freight Tariffs

CML is a division of American Export Isbrandtsen ILines, Inc.,
a common carrier by water operating: in the foreign commerce of
the United States. On January 3, 1968, CML filed with the Com-
mission a publication designated “Through Intermodal Container
Freight Tariff No. 1,” which established “Container Rates and Con-
ditions from Points in the United Kingdom via the Port of Felixstowe
to Points in the United States via the Port of New York.” A second
publication filed January 8, 1968, was designated “Through Inter-
modal Container Freight Tariff No. 2,” and established similar rates
in the opposite direction. Each of these tariffs originally scheduled
to become effective February 7 and February 13, respectively, was
postponed for 30 days. Both tariffs would have established single-
factor intermodal container rates between the inland points as men-
tioned. Each provided for a cargo n.o.s. rate of $500 per ton on
2,240 pounds or 40 cubic feet, applicable to door-to-door movement
if the container is loaded by the shipper at his inland point of origin
and unloaded by the consignee at his inland point of destination, and
a $250 cargo n.o.s. rate applicable to westbound door-to-terminal and
eastbound terminal-to-door shipments. These $250 rates, unlike the
$500 rates, did not include inland transportation in the 1inited States.

CML withdrew these publications and replaced them with revised
filings bearing F.M.C. Nos. 10 and 11 on February 23, 1968, which are
now scheduled to become effective May 6, 1968. A revised bill of lading
has also been submitted. These revised filings provide for single-factor
intermodal container rates between the ports in the U.S. North Atlan-
tic Eastport, Maine, to Hampton Roads Range and points in the
United Kingdom via the Port of Felixstowe. Inland transportation in
the United Kingdom between the Felixstowe terminal, on the one hand,
and polnt of origin, where containers are loaded by the shippers, and
point of destination, where containers are unloaded by consignees,
on the other hand, is included in all rates. The rates do not include
any inland transportation in the United States. With respect to the
treatment of cargo within the United States, shippers and consignees
have an option. Two rates are to be listed for each commodity in the
tariffs, one called “door-to-pier,” which applies when cargo is received
by the carrier at the U.S. port terminal and the carrier loads the cargo
into or unloads the cargo from its containers, and the other called
“door-to-door,” which applies when cargo is tendered to the carrier
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at its U.S. port terminal in carrier’s containers or made available to
consignee at the carrier’s port texminal for unloading by consignee at
inland point of destination. In the case of the so-called “door-to-
door” rates, a 5-percent discount is to be allowed on the ocean portion
of the through rates. The tariffs contain two specific commodity rates.
Kastbound, there is a rate on tractor parts from New York to Tan-
nochside, Scotland, of $36.90 W per ton of 2,240 pounds door-to-pier
and $35.30 door-to- dOOL subject to a per container minimum weight
of 17.5 WT and the port-to-port portion of the rate included in the
charge is stated to be $32. Westbound, there is a ratec on wines and
spirits bottled, in wooden cases or fibreboard cartons from Dumbarton,
Scotland, to New York of $37.75 door-to-pier and $36.11 door-to-door
(40 cubic feet).? This rate 1s subject to a per container minimum of
20 measurement tons, and the port-to-port portion of the rate included
1ssaid to be $32.75.

The tariffs also include cargo n.o.s. rates of $250 W/M door-to-pier
and $246.46 doort-o-door eastbound (port-to-port portion $70.75
W/M) and $250 W/M door-to-pier and $247.31 door-to-door west-
bound {port-to-port portion $53.70 W/M).

CML has issued a bill of lading on the face of which it appears to
assume common carrier lability for the entire through movement,
although the bill of lading ofters problems which are discussed below.

Positions of the Parties

ANl of the wessel operating common carrier interveners and all but
one of the NV ('s? in this proceeding which have filed papers con-
tended that CML's original propose tarifts should be rejected.

In response to the objections of these parties, CML submitted its
revised tariffs and bill of Jading which:

1. Broke out port-to-port portions of the through rates;

2. Named specific commodity rates and charges;

3. Covered noinland U.S. movement ;

4. Named specific inland U.IX. points; and

5. Appeared to assume common carrier liability between inland
U.K. point and U.S. port.*

There are, however, several objections to the propcsed operation
which CML did not attempt to meet with its second set of tariffs and

t Although the inland point of origin for the westbound movement was not originaliy
identified in the proposed tariff, this omission has been corrected,

: Household Goods Forwarders Associntion of Ameriea, Inc., urged the Commission to
accept the tariff on the basis that the publicity achieved by the publication with a single
regulatory agency of the through rate would protect shippers from discrimination.

*See discussion below.

11 F.M.C.
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subsequent submissions. The members of the conferences argue that
to the extent CML is engaged in providing transportation between
the United States and foreign ports within the scope of conference
agreements of which it is a member, it must charge the rates set forth
in the conference tariffs on file with the Commission and the failure
to do so will result in a violation of section 18(b) (3) of the Shipping
Act, 1916 (the Act), which requires that only the properly filed tariff
rate be charged and various provisions of Commission General Order
13 prohibiting duplicative or contradictory tariff filings.

Several specific discrepancies are pointed out between the port-to-
port portion of CML’s through rate and the corresponding conference
tariff provisions covering water transportation between the same ports.
For example, absorptions by water carriers are specifically outlawed
by the conference (NAWFA) tariff and to the extent CML may
absorb inland costs, NAWFA alleges that it violates not only 18(b) (3)
but also 18(b) (1) because its tariff does not specifically provide for
such absorptions. Further examples of discrepancies between the
tariffs of the conferences and CML'’s tarifls are: wine and spirits are
computed on a different revenue basis, no shipper allowance is allowed
on wines and spirits in the conferences’ tariffs, CML’s tariffs do not
include heavy lift charges unlike the conference tariffs, and CML’s
tariffs do not contain, as do the conference tariffs, brokerage and con-
tainer demurrage rules. Moreover, NAWFA additionally maintains
that CML’s tariffs would breach NAWEFEA’s dual-rate contracts in
violation of the Commission’s order of approval if cargo of NAWFA’s
dual-rate signatory merchants were carried by CML at the port-to-port
portion of its rate inasmuch as this rate level differs from the con-
ference port-to-port contract rate becanse of these discrepancies.

The revised bill of lading filed by CML, while purporting on its
face to assume common carrier liability for the whole of the move-
ment covered by the revised tariffs, nevertheless contains several
clauses on the back thereof which appear to be inconsistent with this
responsibility. Portions of paragraphs 1, 3, 4, 6, 7, 8, 11, 13, and 18
appear to enable CML to limit its liability to just the water portion
of its movement.

Additional arguments are made by the conference lines that the NOS
rates are unlawfully high and unjustly prejudicial to British ex-
porters from all places other than Dumbarton, Scotland.

The NV O’s which had originally opposed CML’s tariffs had done
so mainly because of an alleged conflict with the ICC which would
have been caused by the inclusion of inland T.S. transportation. With
the revision of the tariffs, these carriers’ objections now seem to be
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confined largely to possible discriminations caused by the application
of the rates to and from only certain inland points and the possibility
of unreasonably high n.o.s. rates.

The Department of Defense supports the concept embodied in
CML’s amended tariffs as the initial step in the direction of provid-
ing a single through transportation service for shippers. ke Virginia
State Ports Authority and the Maryland Port Authority express
concern over problems of preference and prejudice as between shippers
or ports caused by the application of CML’s tariffs.

Hearing Coumsel. while recognizing the difficulties with and the
deficiencies in CML’s tariffs and bill of lading noted in the filings of
the carriers, argue that the Commission should accept them upon con-
dition that certain changes are made. Specifically, they would require:

1. If modification of the conference agreements is not possible to
permit CML’s rates as now filed, withdrawal of CML from the con-
ferences in accordance with the terms and conditions of the Com-
mission’s General Order 9 and the conference agreements.

2. Modification of the bill of lading to eliminate sections which
appear to be inconsistent with CML’s common carrier liability with
respect to its inland U.K. movement as specified in its tariff and on
the face of the bill of lading itself.

3. The updating of the free time and dernurrage rules contained in
CML’s tariff to conform with the rules to be issued in the Commis-
sion’s Docket No. 65-14 when such rules become effective.

These actions, Hearing Counsel maintain, will remove all of the
problems with CML’s filings which are properly within the scope
of this proceeding. The decision of a carrier to limit services with
respect to shippers or ports, or to make inland absorptions is not im-
proper as a matter of law; nor are n.o.s. rates unlawful per se. Ques-
tions of preference and prejudice and the unreasonably high level
of the n.o.s. rates are questions of fact not determinable in the pro-
ceeding, which is designed to determine only whether or not CML
may lawfully file its proposed tariffs.

CML maintains that its tariffs are not contradictory to those of
the conferences or violative of section 18(b) or General Order 13
because they involve a service not covered by the conference agree-
ments. For the same reason, it claims that it may charge any water
rate specified in its tariffs to either dual rate contract signatories or
nondual rate contract signatories, whether it is the same as or different
from the conference contract rate. Moreover, to allow the conference
agreements to be expanded to apply to inland as well as ocean trans-
portation would, it contends, be contrary to the public Interest if it
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had the effect of preventing CML from performing a through service.

Lastly, CML contends that the action of the members of NAWFA
other than CML in filing papers in this proceeding in the name of
the conference constitutes an unapproved section 15 agreement inas-
much as CML did not anthorize the filing and the conference agree-
ment requires unanimous vote on such conference action.

Discussion anp CoNCLUSIONS

In waterborne transportation today the primary factor relied upon
by a shipper when selecting a carrier, after an evaluation of the trans-
portation available, is the service provided by the carriers in the trade.
Conversely, to insure a successful operation a carrier must acquire
as much cargo as he can profitably carry by providing transportation
services in accordance with the needs of the shipper. Where there is
conference service and the rate level is no longer a determining factor
for the shipper in making his choice, the conference members must
compete with each other in promoting better service. The confer-
ences as herein involved cannot be satisfied merely to provide stability
of rates and regularity of service. The conferences, as the dominant
commercial units in this trade, in our opinion, should be at the fore-
front in stimulating and encouraging improvements in transporta-
tion. They cannot impede additional transportation service becoming
avallable to shippers, whether offered by an outsider or one of their
own members, especially when it involves an advancement in the
state of the art.

Such disputes as here involved are better handled through the
managerial decisionmaking processes of conferences and carriers. Con-
ferences and carriers have an obligation to conduct themselves in &
manner commensurate with their responsibilities as transporters of the
foreign waterborne commerce of the United States, There is no doubt
that conferences are beneficial to the maritime industry and that con-
ferences well serve their own ends. There comes a point, however,
when self-interest must yield to the public interest, and carriers and
conferences must conduct their Dbusiness decisional processes
accordingly.

The fact is, nonetheless, that the Commission must resolve this
case and settle the matter of CML’s tariff filings. In doing so the
Commission need be ever mindful of its resp01151b111t1es as a body to
which Congress has delegated certain responsibilities. The exercise
of that delegated authority was intended by Congress, and must be
interpreted by us, to be performed in the most judicious manner in
our quast-judicial capacity and in our best discretion. The admin-
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istration of the Commission’s duties requires flexibility of action and
purpose when necessary and possible.

The determination of the issues in this proceeding will have far-
reaching importance. Traditional methods of transporting cargo are
rapidly being replaced by the growth of new techniques and transpor-
tation systems. The Federal Maritime Commission has not been un-
mindful of these developments and has sought to facilitate, wherever
possible, the implementation of improved shipping systems. In the
Order of Investigation in this proceeding the Commission stated that it
“does not wish to discourage the inauguration of any transportation
services which might be of great benefit to shippers.” It is in accordance
with that injunction that the Commission must arrive at its decision
herein.

In its present posture, this proceeding presents substantially fewer
issues than it did when it was instituted. The submissions of the parties
and the subsequent revisions by CML of its tariffs and bill of lading:
have removed most of the original problems. Firstly, CML has broken
out the ocean portion of its rates. We hold that this “breaking out” is
the proper course of action and find that the provision of section 18 °
(b) (1) requiring the filing of “all the rates and charges of [common
carriers by water in foreign commerce] * for transportation to and from
United States ports and foreign ports * * *” dictates that such break-
out be made. The provision of section 18(b) (1) requiring that “tariffs
shall plainly show the places between which freight will be carried”
further makes mandatory the clear indication of the ports or ranges of
ports between which water transportation will be performed.

While we are inclined to agree with those interveners which have
maintained that the word “places” in section 18(b) (1) 1s not intended
to include inland points because the jurisdiction of the Commission is
only port-to-port (including services in terminal areas provided for in
sections 18(a) and 18(b)), we are convinced that inland points to and
from which transportation is provided by a carrier subject to our regu-
latory statutes must be identified. This is the case, not because we can
assert jurisdiction over the reasonableness of the level of the charges
assessed by CML for the services performed by the inland line haul
carriers, but because the statute (section 18(b) (1)) requires that
“tariffs * * * shall * * * state separately * * * any rules or regu-
lations which in anywise change, affect, or determine any part or the
aggregate of [the carrier’s] rates, or charges * * *.” The identity of

s A common carrler by water in foreign commerce i3 deflned by the flrst section of the
Shipplng Act, 1916, as “‘a common carrier, * * * engaged in the transportation by water
of passengers or property between the United States or any of its Districts, Territories,
or possessions and a foreign country, whether in the import or export trade * * *»
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the inland points is certainly a critical factor in CMI/’s tariff regulation
providing for inland transportation. The Commission must insure that
it retains effective regulatory jurisdiction over those activities which
are within the scope of its authority, and the failure to disclose the in-
land points to and from which the carrier’s service applies and thus
indicate the purported charge for the inland movement would make it
impossible for the Commission to determine whether or not the ocean
portion of a rate is one which a carrier lawfully may charge.* Moreover,
the failure to disclose inland transportation points would enable the
carrier to treat similarly situated shippers differently in possible viola-
tion of sections 16 and 17 of the Shipping Act, 1916, and without the
Commission’s knowledge.”

The inland points in the United Kingdom for the specific commodity
rates have been identified in CMI’s revised tariff filing. No specific
inland points have been indicated for the application of the n.o.s. rates,
however, and CMI. has stated that the level of these rates is
“unrealistic” and that they will be “reduced on short notice for the
purpose of effecting specific commodity rates.” The validity of n.o.s.
rates not intended for use but utilized as a device to effectuate rate re-
ductions on short notice ¢ raises a problem outside the scope of this
proceeding which is directed solely to the sufficiency of CMIJ’s tariff
under sections 18(b) (1) and (3) of the Shipping Act, 1916. Moreover,
any questions relating to the level of CML/'s n.o.s. rates or specific com-
modity rates or the possibility of their unlawfully preferential or dis-
criminatory effect are of necessity questions of fact which cannot be
resolved in a proceeding of this type.

There are, as noted above, several clauses on the back of CML/’s pro-
posed bill of lading which are inconsistent with the carrier’s througl
responsibility with respect to the total movement between U.S. port and
inland point in the United Kingdom. The principle that tariffs (and
the bills of lading filed with them) be clear and unambiguous * requires
that revisions be made in those paragraphs (1, 3, 4, 6, 7, 8, 13, and 18)
which appear to enable CML to limit its liability to just the water por-

¢+ For example, no realistlc determination could be made as to whether an ocean rate is
“go unreasonably high or low as to be detrimental to the commerce of the United States”
and thusr subject to disapproval under sectlon 18(b}(5) of the Shipping Act, 19186,

5 Ct. Intercoastal Investigation, 1985, 1 U.8.8.B.B. 400, 447, 449 (1935), discussing the
need for publication of all privileges, absorptions or diecounts in a carrier’s tariff to prevent
upnlawful preferences and diseriminations, and statements in Grace Line, Inc. v. Federal
Maritime Board, 280 F, 2d 790 (2d Cir, 1960) afirming Banana Distributors, In¢. v. Grace
Iine, I'nc,, 5 FM.B, 615 (1959), suggesting that any services provided by a commnion car-
rier must be offered on an equal and fair basis to all similarly situated shippers.

8 SBectlon 18(b)(2) requires 30 days’ advance notice (absent special permission) prior
to the effective date only of changes which result in increased costs to the shipper; de-

creagses may hecome effective upon puhlication and filing.
7 See, e.g., In the Matter of Intercoastal Charters, 2 U.S.M.C. 154, 1568, 157 (1939).
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tion of the movement. Those paragraphs must be conformed to the
carrier’s intent as expressed on the face of the bill of lading and in the
tariffs themselves to accept common carrier responsibility for the
through movement.

These technical deficiences in CML/s bill of lading can easily be
cured. CML acknowledges their existence and is apparently willing to
eliminate them priorto the tariffs’ going into effect. As noted by CMI..
also, the Commission’s staff is authorized to reject the tariffs until such
deficiencies are remedied.®

There remain for resolution only those problems caused by the al-
leged conflict between the port-to-port portion of CMI’s rates and the
port-to-port rates in the tariffs of the conferences of which CML is
member. CML admits that as long as it operates as & common carrier
by water between ocean ports, it must separately publish the ocean
portion of the through rates. It further admits it must charge the con-
ferences’ rates for its port-to-port as distinet from its intermodal
service. Inasmuch as the conference agreements involved herein cover
all rates and charges for a port-to-port transportation service, it
logically follows that as long as CML remains a member of the confer-
ences, it must charge the conference rates for its solely port-to-port
service. These rates are the rates “on file with the Commission and duly
published and in effect at the time” within the meaning of section 18
(b) (3) of the Shipping Act, 1916.°

However, the organic conference agreements pursuant to which
NAUKFC and NAWFA are authorized to operate plainly are m-
tended to apply only to cargo shipped under tariffs which are appli-
cable to a port-to-port service. The NAUKFC agreement states in its
introductory paragraph that it covers “transportation of goods by <en
from United States North Atlantic Ports in the Eastport, Maine/

8 The free time and demurrage rules contained in CML's tariff must of course conform

with the rules to he 1ssued in the Commisston's Docket No. 85-14 when such rules become
effective.

# Counsel for CML made some statements in oral argument which suggented that there
s some doubt in hig mind as to whether one performing through services hetween inland
points (including a water movement) In the forelgn commerce of the United States and
not offering n separate port-to-port rervice would have to file a break-out corresponding
to the charge for the port-to-port portion of ita service. There is no such corresponding
doubt in our minds. Neither the first section nor section 18(b) of the Act stipulates that
the common carrier by water in forelgn commerce Bubject to the jurlsdiction of this
Commisaton and which must file tarliffs with us can evade regulation by offering more than
A port-to-port service. The definitlion of such carriers {n the first section applies to all
“engaged in the transportation by water of passengers or property between the United
States * * * and a foreign country”, and 18(b) requires that they file taris Indicaticg
“gall the ratea and charges * * * for transportation to and from United States ports and
forelgn ports."” These sections do not say that when one offers more than such transporta-
tion it need not file anything with us. Such a result would not only be contrary to the
plain language of the statute but would defeat the Congressional {ntent that we exercise
our authority to protect the public against unlawful dlscriminations and preferences and
to disapprove rates detrimental to our commerce.
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Hampton Roads range zo ports in the United Kingdom and Eire * * *
(emphasis supplied), and the NAWFA agreement limits the trade
over which it applies to movements “from Great Britain and North-
ern Ireland and Erie to the North Atlantic and South Atlantic ports
of the United States of America.” Both agreements, moreover, limit
their membership to those persons operating vessels or evidencing
ability and a good faith intention to institute and maintain “a regular
service between the ports within the scope of this agreement * * *7
(emphasis supplied). Both agreements restrict their appli¢ation to
the “trade covered by this agreement.” The NAWFA agreement fur-
ther specifically characterizes the lines operating within the scope of
the agreement as “operating from [a] port.” (article 10) (emphasis
supplied).

The inescapablé conclusion to be drawn from a consistent reading
of these provisions can only be that the member lines of the two agree-
ments are subject to their terms (1) only to the extent they operate a
service Involving the ports within the scope of the agreements, and (2)
only to the extent the service they operate is a regular service between
these ports, beginning and terminating at a port.

The same observations are of course true with respect to the dual-
rate agreements of the member lines of the conferences inasmuch as
they specifically limit their application to vessels operating in the
trade. Furthermore, any attempt-to broaden the scope of the dual-
rate agreements beyond the operations authorized by the conference
agreements would of course be a nullity in the absence of an appropri-
ate modification of the conference agreements with approval by this
Conimission,

The case of Swift & Co., et al.,v. Gulf and South Atl. Havana Conf.,
6 F.M.B. 215 (1961), aff’d in relevant part sub. nom. Swift & Company
v. Federal Maritime Commission, 306 F. 2d 277 (D.C. Cir. 1962), pro-
vides a comprehensive case study of the problems involved in determin-
g the scope of a conference agreement and the effect of attempting
to broaden the scope of a dual-rate agreement beyond the authorization
provided for in the conference agreement. Analysis of that case sup-
ports our determination with respect to the conference and dual-rate
agreements here undér consideration and leads inevitably to the con-
clusion that the through sea and land transportation service which will
be provided by CML is outside the scope of these agreements. Thus,
the conferences as now constituted are prohibited from applying these
agreements ‘to such CML operation because such application would
amount to the effectuation of unapproved agreements in violation of
section 14b and 15 of the Shipping Act, 19186.
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In the Swift case, the conference operating in the trade from Gulf
and South Atlantic ports to Cuba attempted to apply its dual-rate
agreements to through shipments by Swift, a dual-rate contract signa-
tory, from St. Louis down the Mississippi River to New Orleans by
barge towed by a river tug and then on to Havana after transferring an
ocean-going tug to the barge.'® The dual-rate agreement there involved
applied to all goods “shipped directly or indirectly from Gulf and
South Atlantic ports of the United States” to Cuba. The conference
had argued that the word “indirectly” covered cargo originating at
any inland port as long as it passed through a Gulf port named in its
agreement. This interpretation was rejected by the Federal Maritime
Board, and the Court of Appeals later affirmed the Board (then Fed-
eral Maritime Commission) in its holding that the attempt to apply
the dual-rate agicement to a through-water movement from St. TLouis
to Cuba via New Orleans constituted a “modification” of the dual-rate
agreement unauthorized by, and hence unlawful under, section 13.
Nor was the conference in a better position legally to control cargo
moving on through rontes from St. Louis after it specifically modified
the dual-rate agrecment to include cargo moving from inland ports
or places and flowing through any Gult or South Atlantic port because
its basic conference agreement did not name St. Louis as a port or place
subject to the conference agreement and {urther contained a clause
limiting the sccpe of the agreements to the ports and territories named
therein. As the Board observed, “the scope of any freighting agree-
ment is necessavily limited by the agreements between common car-
riers by water, or other persons subject to the Act, which are filed and
approved as required by the first sentence of Sec. 15 of the Act.” (6
F.M.B. 215, at 223).

The Board considered the arrangements whereby the conference
attempted to control cargo “originating at any inland port or place”
which had not been approved by the Board and which required ap-
proval before they could be effectuated and found them unlawful under
various provisions of the Shipping Act. They subjected to uncue and
unreasonable prejudice or disadvantage (1) shippers, by preventing
them from using economical transportation alternatives; and (2) river
port cities, by preventing them from obtaining cargo, and were un-
justly discriminatory and unfair to these ports and shippers by fore-

10 Swift had formerly shipped cargo to Cuba by transporting it by rail to Florida and

from there to Cuba via the ships of onc of the conference’s member lines.

1 “YYe think that the Board acted reasonably iv finding that the conference interpreta-
tlon and [ts effectuation constituted a ‘modification’ and was the kind of agreement con-
demned by Section 15, unless approved by the Board.” Swift & Company v. Federal Mari-
time Commission, supra, at 281,

11 F.M.C,



488 FEDERAL MARITIME COMMISSION

closing transportation alternatives such as through movements. The
Board observed generally :

The interests and needs of shippers in foreign commerce should dominate where
competing methods and new technigues of water transpertation are involved.
An arrangement would seem to operate to the detriment of the commerce of the
United States or be unfair as between shippers and exporters from the United
States and their foreign competitors which prevents the former from having a
free cholce among competing methods of transportation for cost advantages.
Anything which impedes such free choice among constantly changing alternatives
provided by technical changes, in traflic and transportation methods is a detri-
ment to commerce in the long run. (6 F.M.B. at 226)

The conference agreements of the two conferences of which CML is a
member in the United Kingdom-United States trade, like the con-
ference agreement in the Swift case, limit their application to the trade
as.defined by the range of ports included therein. They, therefore, can-
not apply to through transportation from “inland port or place” any-
more than the agreements in the Swift case did. In fact, a stronger
case exists here for not so applying the agreements because St. Louis
is at least a port and the conference agreement in the Swift case applied
to ports, while the places in the United Kingdom to and from which
the through transportation moves are inland points, and not ports.
As noted above, the Board said in Swift that the unauthorized re-
striction applied to cargo “originating at any inland port or place.”
(emphasis supplied) (6 F.M.B.215, at 234).

The approved dual-rate contracts here involved limit their applica-
tion to the trade as defined by the conference agreements.’? Even if the
conferences attempted to broaden their scope, however, such broadened
interpretations would constitute a modification of the conference
agreements and would require approval by the Commission, as noted
in the Swift case, before they could be effectuated.

The “new technique of water transportation” involved in the Swif?
case was, like the one here, a through movement from an inland loca-
tion, and the Board wanted to preserve the shipper’s ability to choose
to utilize this form of shipment rather than a combination of separate
inland and port-to-port movements, pointing out possible cost ad-
vantages. It is important to note, moreover, that the transportation
system to which the shipper’s right was preserved in Swift was a
traditional, if not old fashionéd, system, i.e., a tug and barge opera-
tion, rather than the modern self-propelled conference carrier serv-

u Approval of dual-rate contracts 13 now granted or denled pursuant to section 14b,
which was enacted, after the events which were the subject of the Swift case (effective
Oct. 3, 1961), to apply specifically to dual-rate contracts rather than pursuant to the more
general section 13 authority which had applied at the time of the decision in Swift.
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ice. Thus this Commission now has a stronger reason than its
predecessor for preserving the shipper’s right to avail himself of
-competing services where, as here, a modern container service is in-
volved 1n the through movement. In fact the Federal Maritime Com-
mission can and must play an important role in encouraging improved
services for shippers. As was said in the Order of Investigation, the
Commission does not intend to create or permit impediments to the
improvement of shipping services., Enlightened regulation is the key
to effective regulation; no regulatory agency can permit regulation
to be outstripped by new techniques in the industry. Progressive
regulation is required in the interest of encouraging the moderniza-
tion of shipping services. Outmoded principles and rules will surely
stifle advancements in all fields, and especially transportation where
developments have fotlowed so quickly upon each other.

The Supreme Court has recently espoused this idea in a case involy-
ing the Interstate Commerce Commission :

* * * flexibility and adaptability to changing needs and patterns of transporta-
tion is an essential part of the office of a regulatory agency. Regulatory agencies
do not establish rules of conduct to last forever; they are supposed, within the
limits of the law and fair and prudent administraition, to adapt their rules and
practices to the Nation's needs in a volatile, changing economy. They are neither
required nor supposed to regulate the present and the future within the in-
flexible limits of yesterday. American Trucking Assas., Inc., v. Aichison, Topeka
& Sunta Fe Ry. Co., 387 U.8. 397, 416 (1967}.

It is indisputable, therefore, that the Federal Mavitime Commission
must assume a flexible posture and must view broadly, when necessary,
its regulatory purposes and governing laws and rules.

The language quoted from the Swift case also suggests the difficulty
in attempting to extend the obligations of conference agreements and
dual rate contracts to inland transportation. The further inland such
conference arrangements are extended the greater the danger of un-
lawful prejudice or discrimination against persons or localities not
provided a direct conference service. For exampie, such persons or
localities may be foreclosed from utilizing transportation services
which do provide such direct service.

The danger from such extensions may be mitigated somewhat by
the adoption by the conference carriers of through liability from and
to inland points which may result in savings to the shipper; but the
shipper nevertheless may still be faced with the foreclosure of alter-
nate methods of transportation if he elects to be bound by dual-rate
contracts.

We do not mean to imply that the conferences could not obtain our
approval to extend their operations inland. In fact we assume that the
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conferences have the expertise to develop modern shipper services in
the interest of improving transportation systems. Problems of dis-
crimination and prejudice are always matters of fact which can be
solved only upon the presentation of sufficient evidence. Moreover, the
lawfulness of the conference arrangements is not in issue here. We
merely wish to indicate as an aid to the conferences some of the prob-
lems whicl may be involved should they desire to expand the scope of
theiv present operations. We are of course not in any way prejudging
any arrangements which may be presented to us for our approval®
"T'o smmmarize, then, upon the filing of a tarift in accordance with this
decision, (1) to the extent CMT. will transport cargo in a through
movement between inland points and ocean ports it will engage in
activities beyond the scope of the approved conference agreements and
dual rate contracts and thus not subject to their provisions; " (2) asa
corollary of (1), CML will not be free to utilize a system of dual or
contract-noncontract rates for any portion of its through movements
as distinguished from its port-to-port movements unless it obtains
authorization, apart from that which now covers its port-to-port
activities as a conference member, to institute a dual-rate system. Such
system would be required to be submitted for our approval and ap-
proved by us before it could lawfully be effectuated by CML, and our
observations with respect to the factual problems involved in such
approval would of course be applicable to CMI, as well as the con-
ferences; s (3) to the extent CML will engage’in a port-to-port, rather

1 The fact that some of the matters included within the scope of such expanded agree-
ments (e.g.. reasonableness of the level of the rates charged by the water carriers for tbe
inland portion of the transportation} may be outside the jurisdiction of the agency would
not prevent approval of such agreements providing ther were otherwise lawful, Cf, Common
Carriers by Water-—Stetus of Espress Companies, Truck Lines and Other Non-Vessel
Carriers, 6 F.ALB. 245, 257 (1961) ; Approved Scope of Trades Covered by Agreement 7540,
10 F.ALC. 9 (1966)

14 Likewise, the nrovisions of CMILSs tariff are not “duplicating” or “conflicting’ within
the meaning of our General Order 13 inasmuch as they de not refer to or cover the same
gservice as that for which rates are published in the confercnees’ tariffs,

15 One of the contentions of the conferences is that CML may under its through inter-
modal tariff absorb inland transportation costs in violation of the conference agreements.
The answer Lo this contention is that because CML's service does not fail within the
scope of the conference agreements, there ¢an be no violutlons thereof. However, assuming
arguendo, that it did, CMIL’s activities insofar as they resulted in a decrcase in the effective
amount paid for ocean transportation would not constitute absorptions of inland trans-
portation costs within the meaning of the conference tariff rules prohibiting absorptions.
NAWIA s rule states that conference members “*will not he responsible direetly or indireetly
for any expenses incurred in the inland movement of containers, by whatcever means, beyond
vessels loading or discharging terminals * * * (a similar rule is contained in NAUKFC's
tariff). CML fs not, however, making itself “responsible for expenses” for inland transpor-
tation. That would be the ease if it paid the shipper for all or a part of tbe expenses a
shipper incurred in transporting his property inland, or if it acted as shipper's agent for
such transportation and reimbursed the shipper for all or a part of his expenses for such
movement. CML, on the other hand, is Iteelf providing the transportation; it publishes a
through rate and all shippers must pay thix rate-—there are no ‘“‘absorptions’ involved.

11 F.M.C.
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than a through movement, CMIL, will still be subject to all of its con-
ference obligations (including those under its dual tafe contracts);
and (4) to the extent the conferences attempt to apply their arrange-
ments to cargo involved in other than povt-to-port movements, their
conduct is untawful as unauthovized by their presently approved ar-
rangements (of course the conferences mayv wish to amend their ar-
rangements accordingiy).

One Jast general observation flows from what we have said with
respect to the scope of the conference arrangements invoived herein,
and 1t follows logically from the conclusion that CML’s through
movements are beyond the scope of the conference arrangements.
If such activities by CML are not covered by the conference ar-
rangements, @ fortior: through movements from and to inland points
by any carriers (including NVQ’s) not members of the conference
would also not be included within such conference arrangements.
Dual-rate contract signatories would be free to transport cargo by non-
conference carriers, but only to the extent such carviers provide a
through service with through hability as distinguished from port-to-
port service within the scope of the conference arrangements.

One might be tempted to maintain that, even if the through service
of CML is not included within the scope of the conference activities,
Insofar as the water portion of CML’s vates is concerned, the charge
should be the same as the port-to-port rates in the conference tarifls
inasmuch as the same transportation is involved. The simple answer
to this contention, however, is that the same transportation is not
involved. The Interstate Commerce Commission has long held that
rates between inland points published in conjunction with water
transportation in our export or import trade need not he the same as
local rates between the same inland points.’® The lawfulness of such
a difference 1n rates, the ICC holds, must be determined by consider-
ing whether the circumstances and conditions controiling the import
and export rates are the sume as or diflerent from those surrounding
the domestic rates, including the circumstances affecting the movement
of foreign commerce before reaching the United States. Tex. & Pac.

It is of course essential that CML accept responsibility for the total transportation under
a through bill of lading, for, if it did not it would be performing merely a port-to-port
service with additional arrangements made ns ngent for the shipper. The consequence
of this Is that Its service would he suhject to the conference tariff, and any allowances
it may make to the shipper for Inland transportation woutd be absorptions in violation
of the conference's tariff rule, The conferences themselves acknowledge that there ts nothing
in the conference agreements or rules which would prohiblt a member from assuming
“respensibility” as distinguished from “expenses” for the movement beyond ocean ports,
and the reason why this is so is plain-—such activities are, as we¢ have secen, outside the
gcope of the approved conference arrangements.

19 We have no reason to belleve that British law or practice is different from ours in this
trespect.
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Railway v. Interstate Com. Com., 162 U.S. 197 (1896); Tewas &
Pacific Ry Co.v. U.S., 289 U.S. 627 (1933). Likewise, the question of
whether the ocean portion of a through rate is unjustly discrimi-
natory or unreasonably prejudicial because it differs from a conference
port-to-port rate is a question of fact to be determined after a thorough
consideration of all the circumstances and conditions, including the
circumstancesaffecting the inland transportation.

We cannot say that the minor discrepanices between the rate for the
water portion of CML’s through rate and the rate it is bound as a
conference member to assess for its port-to-port service are on their
face so discriminatory or prejudicial as to be unlawful per se.*”

CoxcLUusION

Tariffs of CML providing for a through transportation service in-
cluding inland transportation in the United Kingdom and port-to-port
transportation between United States and United Kingdom are ac-
ceptable for filing under section 18(b) of the Act if they: (1) clearly
indicate ports or ranges of ports between which water transportation
will be performed; (2) break out the charge for such water portion
of the transportation; (3) identify inland points to and from which
service 1s provided; and (4) include a specimen bill of lading 2all the
articles of which provide for common carrier liability for the through
movement consistent with the holding out in the remainder of the
filing.

CMUL’s proposed tariff is at present unacceptable for filing because
of the inconsistencies in the bill of lading incorporated therein with
respect to CMIL's liability. The tariff is therefore rejected unless
prior to its intended effective date CML files amendments curative of
these defects.

17 CML’g eontention that the Aling of papers tn this proceeding by the members of NAWFA
other than CML In the conference name constitutes an unapproved section 15 agreement
inasmuch as CML did not authorize the filing and the conference agreement requires unan-
fmous vote is completely without merit. Such an interpretntion of the conference agree-
ment would have the effeet of thwarting n conference from bringing an action agninst one
of its members for any violation of the Shipping Act if the allegedly wrongdolng member
did not consent. Such an effect would plainly be contrary to the public interest and we
have not and could not approve any agreement authorizing such an effect. As noted by the
Court of Appeals for the District of Columbin Cireuit in afirming our decision with respect
to our findings as to which agreements had been approved in the Swift case, since an agree-
ment sibjeet to our jurisdiction 'is not simply a private contract between private partles.
the intent of the parties is only one relevant factor, nnd the Board not only ¢an, but must
welgh such consideration as the effect of the interpretation on commerce and the public.
Moreover, the agreement exist[s] legally only because approved by the Board, The Board
musat be given reasonable leeway in dellneating the scope of the agreement and therefore
the extent of its prior approval,” Swift & Compaeny v. Federal Maritime Commission,
supra, at 281.

11 F.M.C.
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<

Comuisstoner James F. Fawseew, dissenting:

I would reject the tariffs filed by Container Marine Lines. The
majority has accepted the tariff filing provided certain conditions are
fulfilled by CML. One of these conditions for acceptance is that CML
break out the charge for the water portion of the transportation.

Assuming that CML meets all of these conditions, however, the
tariff remains unlawful.

Our General Order 13 (46 CFR § 536.2(c) ) providesthat :

No carrier or conference shall publish and file any tariff or modification thereto
which duplicates or conflicts with any other tariff on file with the Commission
to which such carrier is a party whether filed by such carrier or by an au-
thorized agent.

The broken-out charge (or the port-to-port rate) for CML’s water
portion of the transportation represents a conflict with the confer-.
ence tariff.’® This conflict clearly violates General Order 138 and is
enough in itself to warrant rejection of the CML tariff.

The conference -agreement requires that carriers, as a condition
precedent to admission to the conference and to gaining its advantages,
agree to abide by the conference rules and regulations. Since we have
given our sanction to these rules by approving the conference agree-
ment, we must enforce the rules in a proceeding before this
Commission.

The tariffs of CML conflict with its commitments to the conference
agreemex/lt'. Affidavits have been submitted by members of the confer-
ences herein involved which set forth a number of instances of conflict.

With CML having violated the conference agreement, additional
grounds for rejection of the tariffs are also present.

T think further defects could be cited, but the foregoing are more
than sufficient for rejection of the CML tariffs.

CML’s proposed intermodal tariff might well be a needed innova-
tion in the transportation industry. However, the CML filing is not
acceptable under the presently existing regulatory statutes.

To the extent that the present law is inadequate to the process of
evolution in the shipping industry, the regulatory rules must be
changed to fit current needs. As long as the present law stands, how-
ever, it must be abided by the rules enforced.

[sEAL] (Signed) Tuomas Lisi,

Secretary.

18 For instance, see NAWFA'S tariff (F.M.C. No. 26).
11 F.M.C.
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Docker No. 66-65

Bacominn Lumeer & Saves Core.
.
Tae Porr oF NEw YorRk AUTHORITY, WEYERHAEUSER Co., ATLANTIC
TerMINALS, INc., anp Mamer LumBer Terminan Core.

Decided April 24,1968

The lease between the Port of New York Authority and Weyerhaeuser Co. in
connection with the handling of lumber at Port Newark results in undue
and unreasonable preference and advantage to Weyerhaeuser and undue
and unreasonable prejudice and disadvantage to complainant, in violation
of section 16 First of the Act, and constitutes an unjust and unreasonable
regulation and practice, in violation of section 17 of the Act.

That portion of the tariff of Mahéf Lumber Terminal Corp. which provides a
volume discount for the handling of lumber at Port Newark, N.J. subjects
complainant to undue and unreasonable disadvantage, in violation of sec-
tion 16 First of the Shipping Act, 1916, and constitutes an unjust and
unreasonable regulation and practice, in violation of section 17 of the Act.

No violation by Weyerhaeuser or Atlantic Terminals, Inc., of either section 16
First or section 17 of the Act has been shown in connection “with the han-
dling of lumber at Port Newark.

It has not been shown that complaintant has suffered pecuniary damages which
are the proximate result of the violations herein found to exist, and the
request for reparation is denied.

The complaint is dismissed.

Baldvin Einarson for complainant.

James M. Henderson, Arthur T. Winn, Jr., Samuel H. Moerman,
J. Raymond Clark, Sidney Goldstein, and Francis A. Mulhern for
respondent the Port of New York Authority.

William Warner and Erma Knef for respondents Weyerhaeuser
Co. and Atlantic Terminals, Inc.

John Mason and Gerald A. Malia for respondent Maher Lumber
Terminal Corp.

REPORT

By Tue Commission (John Harllee, Chairman; George H. Hearn,
Vice Chairman; Ashton C. Barrett, James V. Day, James F.
Fanseen, Commissioners) :

This proceeding was instituted by a complaint filed by Ballmill

Lumber and Sales Corp. (Ballmill) on December 2, 1966, against

494 11 F.M.C.
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the Port of New York Authority (Port Authority), Weyerhaeuser
Co. (Weyerhaeuser), Atlantic Terminals Inc. (Atlantic), and Maher
Lumber Terminal Corp. (Maher). The complaint charged violations
of sections 16 and 17 of the Shipping Act, 1916, and requested repa-"
ration in the amount of $1 million.

Hearings were held before Examiner C. W. Robinson, who issued
his initial decision November 28, 1967. Exceptions and replies have
been filed. Oral argument was heard by the Commission on Feb-
ruary 14, 1968.

Facrs

Complainant, Ballmill, is a wholesaler of Pacific coast forest
products. Ballmill’s lumber business is located at Port Newark, N.J.
Ballmill leases waterfront property at Port Newark from the Port
Authority for use in its lumber business.

At the time of the hearing in this proceeding, there were four whole-
sale lumber dealers with leases for space at Port Newark. Ten other
lamber wholesale dealers operated out of Port Newark, but they did
not lease space from the Port Authority.

The controversy in this proceeding concerns the use of terminal
property and terminal services at Port Newark and stems partly from
the leasing arrangements between the lumber wholesalers and the
Port Authority, which is charged with the administration of Port
Newark.

Pursuant to its lease with the Port Authority, Ballmill pays a fixed
rental for certain waterfront property which is used in the operation
of its lumber business. The first such lease was entered into on De-
cember 1, 1950. A provision in the lease required Ball:nill to use the
Port Authority or its agent or its approved contractor for all back-
handling of lumber received by water transportation hy Ballmill at
the marine terminal.* This is the controversial provision of the lease.

When the Port Authority took over the administration of Port
Newark in 1948, it made the decision that no new lease would issue
which gave the lessee the privilege of performing the hackhandling.
All lessees were to use the services of the Port, Authority, its agent,
or designated independent contractor. For this reason, the above-
mentioned provision was included in the Ballmill leaae.

However, when Weyerhaeuser (the largest lumber wholesaler at
Port Newark) negotiated a new lease with the Port Authority in
1953, it was successful in retaining the right to backhandle its own

! Backhandling is the delivery of lumber from ship’s tackle to a place of -rest on the

tenant’s premises or to a place of rest on the public terminal in the case of nontenants
or of those tenants using the publie terminal.

11 F.M.C.
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lumber. Weyerhaeuser, pursuant to its earlier lease, has been operating
a public terminal at Port Newark through its wholly owned sub-
sidiary, Atlantic. Atlantic not only performed terminal services for

"its parent, Weyerhaeuser, but for other receivers of lumber and for
water carriers. Under its renewed lease in 1953, Weyerhaeuser retained
‘the right to operate its public terminal through Atlantic. No other
tenant or lessee of the Port Authority was successful in acquiring a
similar lease provision.

In addition to the question of preferential leasing arrangements,
the proceeding also involves a controversy over rates and services
offered by the two public lumber terminals and their effect on the
various lumber wholesalers.

As mentioned above, Ballmill and all other lessees except Weyer-
haeuser are required to use the services of the Port Authority, its
agent, or designated independent contractor. Maher is the present
operator of the Port Authority terminal, and it is Maher’s services
which the lessees are required to use. Other lumber wholesalers who
do not have leases (nontenants) also use Maher’s services.

The only other public terminal operator at Port Newark besides
Maher is Atlantic, the subsidiary of Weyerhaeuser. Atlantic’s serv-
ices are used by Weyerhaeuser and other lumber wholesalers who
do not have leases with the Port Authority.

Maher contracted with the Port Authority for the privilege of
operating its public lumber terminal at Port Newark in 1963. The
size and location of the terminal are subject to change by the Port
Authority without notice. The location of the present terminal is
immediately adjacent to the transit area at berths 34 and 36.

Originally, Maher’s terminal was directly across the street from
Ballmill’s leased area, then it was moved several blocks away, and at
the time of the hearing, it was about 1.8 miles from Ballmill. These
shifts were made by the Port Authority in accordance with the right to
do so reserved in its contract with Maher.

Mabher pays to the Port Authority a charge of $1.25 per 1,000 bd. ft.
for lumber backhandled each month and collects for and pays to the
Port Authority wharfage charges assessed by the latter under its
tariff on file with the Commission. Maher has on file with the Commis-
sion a tariff for the services it performs. The services for tenants are
different from those for nontenants, as will be elaborated.

Ballmill’s lumber handled by Maher usually is discharged at berths
34 and 36 2 It is already strapped in bundles and unloaded in lots by

9Ballmlll has not been interested in relocating its leased area to be closer to the dis-
charge point.
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the stevedore and placed on the dock, in accordance with Maher’s
tariff. The stevedore is neither employed by nor controlled by Maher.
Forklift trucks of Maher carry the bundles to the transit area behind
the berths. There the bundles are stacked six or seven high and picked
up by lorries and hauled to Ballmill’s premises, where they are dropped
in designated areas.

The final step is taken by Ballmill’s own forklift trucks, which move
the lumber to areas assigned to particular sizes and types; this may be
as far away as 400 yards.

The lumber of nontenants who use Maher’s terminal is picked up by
forklift trucks at the end of ship’s tackle, by lot, and taken to the transit
area and deposited where instructed. If the lumber is not removed at
the end of free time, it is taken by forklift trucks to Maher’s area ad-
jacent to the transit area, becoming a part of the nontenant’s inventory.

Maher provides free time of 7 days, but this is not applicable to
lumber handled to open areas leased from the Port Authority (such as
Ballmill’s premises).

Maher also provides storage and truck loading services which are
used by the nontenant lumber dealers. Ballmill has never used these
services since Ballmill has its own leased premises for storage purposes
and has its own equipment and personnel, which it uses to load trucks
which remove lumber from its premises.

Atlantic furnishes various terminal services to receivers of lumber
and to water carriers, at rates published in its own tariff on file with the
Commission. Ballmill has used these facilities, but only when the lum-
Ler mill loaded small quantities on a ship to be discharged at Atlantic’s
terminal or when lumber in transit was purchased by Ballmill from a
competitor. A Port Authority representative, in a trip to the Pacific
Northwest, endeavored to correct this situation inasmuch as Ballmiil
is required by its lease to use Maher.

When unloaded at Atlantic’s terminal, Ballmill’s bundles are picked
up by straddle trucks at the end of ship’s tackle and taken direct to
Ballmill’s premises across the street. The straddle truck carries to the
proper area two bundles of the same size and grade of lumber. There-
after, Ballmill’s forklift trucks position them in proper piles.

The controversy about rates for the various services stems partly
from the fact that Ballmill is forced to use Maher, while many of its
competitors can use either Maher or Atlantic, and partly from the fact
{hat because of its lease, Ballmill cannot practically avail itself of
Maher’s storage and truck loading services.

Ballmill renewed its lease with the Port Authority in 1960 for 10
more years. Its decision to renew was based on its determination that

11 F.MC
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at then current rates, it would be cheaper to rent its premises and use
only Maher’s backhandling services rather than to use all of Maher’s
services of backhandling storage and truckloading.

From 1960 to 1962, Maher’s rates remained constant. Flowever, At-
lantic’s rates, available to nontenants and Weyerhaeuser, were lower.
Nontenants took advantage of the lower rates at Atlantic. Ballmill
was bound by the terms of its lease and could not. By 1962, only a small
volume of nontenant lumber passed through Maher’s terminal.

Ballmill asked for lower rates from Malier to enable him to compete
with competitors who could use Atlantic’s lower rates. Ballmill’s pro-
testations had httle effect until in 1965 Maler secured a reduction from
$1.25 to $1.G0 per 1,000 bd. ft. of its required payment to the Port Au-
thority for lumber it backhandled. This was followed by a new Maher
tarift effective December 6, 1965. The new tariff did little to appease
Ballmill, however.,

Maler’s charges for backhandling from shipside to terminal were
reduced from $3.30 to $3.15/1,000 net board feet. The rate of $2.80 ap-
plicable to backhandling to leased areas (Ballmill’s rate} was not
changed.

Maher’s new tariff also contained a volume discount provision which
is the basis for much of Ballmill’s complaint in this proceeding. The
discount provision is applicable to the combined “services of back-
handling to the terminal, truckloading, and wharf usage.” * The ap-

! Maher's discount provision reads as follows;
VoLuME DiscouxT

The following velume discount is ayplicable to the services of backhandling to the Terminal, truck-
loading and wharf usage, 85 such Lerms are described in this tariff. To be eligible for volume discount
the consignee must move more than three million bosard fect pursuant to this tariff within twelve con-
sccutive months, commencing no earlier than Jan. 1, 1966, In calculating the number of board feet moved
pursuant {o this rule, lumber movements under Paragraph 1{B) shall be included insofar as the total
does not exceed fifty percent of the consignee’s total lumber movement for the year. The discount shall
apply only to the volume that moved to Terminal under Paragraph 1(A}. Lumber which qualified
for volume discount under the service provided for herein above shall also be accorded a volume discount
on the storage charges set forth in Paragraph d.

Backhandling, Storsge per
truckloading and month per
wharf usage per 1,000 b in.f.

1,000 b.m.f, net* , gross

Up to 3 million board measure feet net_ .. .. .. ... None None
Over 3 to 6 million board measure feet Net. ... oo oo mooecmeeone $0. 30 $0. 20
Ower 6 to 10 moillion board measire feof Neb. . oo eceocccnccmenecemaens .40 .25
Over 10 to 15 million board measure feet net. .. ..o vomoomanao ... . 50 .30
Over 15 to 20 million board measure feet net. ... ooovcennao o .. .70 .35
Over 20 to 25 million board measure feef net. . oo oo aeenen .90 .40
Over 25 to 30 million board measure feet net. - . oooooe o . . 110 .45
30 mitlion board measure feet net. .o e maae 1.30 .50

*B_m.f =hoard measura foot, 1 inch thick by 12 inches wide.
11 FM.C/
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plied discount rate would be based on the total volume of lumber which
moved through the terminal by a particular dealer, both to the public
yard and to the leased area, but this discount was not applicable to the
portion that moved to the leased area. Lumber moved through the
leased area could not be included if it exceeds 50 percent of the con-
signee’s total movement for the year. In other words, if the total move-
ment was 17 million b.m.£f. of which nine went te the public yard, the
discount on the 9 million feet only would be in the 15 to 20 million
b.m.f. rate but there would be no discount at all on the 8 million b.m.1.
that went into the leased area. Xf 8 million of the 17 million moved
througl the public yard and 9 million to the leased area, the discount
was figured at the 6 to 10 million b.n.f. rate on the 8 million with no
discount at all on the ¢ million b.m.f. moving to the leased area. This
meant that Ballmill could not practically avail itself of the volume
discount unless it chose to use the package of services and to use the
public terminal rather than its own leased premises. No discount was
offered on the single service of backhandling.

On January 1, 1967, Maher’s backhandling rate, to apply both to
the terminal and to leased areas, was increased to $3.30/1,000 net board
feet. The package discount proviston was retained.

Atlantic reduced its rates following the steps taken by Maher. As of
the time of the hearing, Atlantic’s rates for backhandling to truck
delivery area and to storage were: up to 5,000 feet, $2.85 per 1,000
feet; from 5,001 to 10,000 feet, $2.55; and over 10,001 feet, $2.20. For
backhandling and transportation, without interruption, to designated
terminal arcas other than its own, the rates arve: up to 10,000 feet, $2.50
within 14 mile and $4.50 for over 1% mile; for $10,000 and over, $2.25
and $4.25 respectively.

Facts relevant to the question of the Port Authority’s control over
Maher and its rates and to the question of reparation as well as other
relevant facts will appear in the “discusston” portion of this report.

Dnscussion

BallmilP’s complaint alleges violations of sections 16 and 17 of the
Act by the Port Authority and the other respondents. Ballmill requests
an award of reparation in the amount of $1 million.

Four areas of controversy arise from Ballmill's complaint:

1. Whether the lease between the Port Authority and Weyerhaeuser
results in undue and unreasonable prejudice and disadvantage to Ball-
mill, in violation of section 16 First of the Act, and constitutes and
unjust and unreasonable regulation and practice, in violation of sec-

tion 17 of the Act;
11 P M.C.
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2. Whether that portion of Maher’s tariff pertaining to discount
rates applicable to the handling of lumber at Port Newark subjects
Ballmill to undue and unreasonable disadvantage, in violation of sec-
tion 16 First of the Act, and constitutes an unjust and unreasonable
regulation and practice, in violation of section 17 of the Act. A deter-
mination of ‘the second question will involve a consideration of what
control the Port Authority exercised over Maher's rate policies at
Port Newark ; .

3. Whether Weyerhaeuser or Atlantic have violated sections 16 First
or 17 of the Act;and )

4. Whether Ballmill is entitled to an award of reparation as a result
of any of the above-alleged violations.

Weyerhaeuser Lease

The Examiner concluded that the action of the Port Aunthority in
permitting Weyerheauser to backhandle lumber for itself and for
other receivers of lumber at Port Newark while requiring other tenants
to use the public terminal (Maher), is an undue and unreasonable
preference and advantage to Weyerhaeuser and an undue and unrea-
sonable prejudice and disadvantage to other tenant-receivers of lumber,
including, of course, Ballmill, and constitutes an unjust and unrea-
sonable regulation and practice, in violation of section 16 First and
17, respectively, of the Act. The Examiner’s conclusion is based on his
finding that Weyerhaeuser is placed in a favored position competi-
tively as a result of its lease with the Port Authority. We agree with the
Examiner.

In excepting to the Examiner’s conclusion, the Port Authority
argues that the difference in treatment of the two lumber dealers is
necessitated and justified by differences in characteristics of the two
lumber dealers and by various circumstances and conditions existing
at Port Newark. It is contended by the authority that the difference in
the leases negotiated by Ballmill and by Weyerhaeuser does not give
‘Weyerhaeuser any competitive advantage over Ballmill, because the
service of backhandling, which Weyerhaeuser is permitted to perform
through its subsidiary, and which Ballmill is not permitted to perform,
is of relatively little importance in the overall scheme of lumber opera-
tions. Accordingly, any difference in backhandling services should not
be accepted as proof that Weyerhaeuser’s superior financial or com-
petitive position is caused by the comparative leases concerning
backhandling.

Therefore, the Port Authority argues, Ballmill has not shown that
any difference in treatment in backhandling actually operates to the
real disadvantage of complainant. It is the authority’s position that

11 F.M.C.
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for Ballmill to prevail on this point, it is essential for Ballmill to reveal
the specific effect of the difference in treatment on the flow of the
traffic concerned and on the marketing of the commodities involved,
and to disclose an existing and effective competitive relation between
the prejudiced and preferred shipper, localities, or commodities. Fur-
thermore, a pertinent inquiry is whether the alleged prejudice is the
proximate cause of the disadvantage. Citing Phila. Ocean Traffic Bu-
reau V. Export S.S. Corp..1U.S.S.B.B. 538, 541 (1936). The authority
contends that Weyerhaeuser and Ballmill are not similarly situated and
therefore do not require similar services, and further that each of the
leases is reasonably adapted to the respective requirements of Ballnill
and Weyerhaeuser and therefore the difference in treatment does not
result in any violations of the Shipping Act.

Finally, the Port Authority suggests that the Examiner failed to
recognize other considerations underlying the Port Authority-Weyer-
haeuser negotiations which place the resulting lease in an entirely dif-
ferent light such as the long-established equities twhich had accrued
to Weyerhaeuser during original long term lease as a result of the
heavy investment made by it. This refers to the fact that in 1953, when
negotiations ensued with Weyerhaeuser for renewal of its lease, Atlan-
tic had been at Port Newark for 22 years and was performing back-
handling and other services incidental to the storage and distribution
of lumber. At that time, Atlantic was handling about 140 mllhon board
feet of lumber per year, or about 50 percent of the total mov1ntr through
Port Newark. The Port Authority feels that Weyerhaeuser, through
its subsidiary Atlantic, had such a heavy investment and had built up
such a decisive equity that it would be unreasonable to deny them of
their right to perform backhandling and to operate the Atlantic termi-
nal. It is pointed out that Weyerhaeuser was ready to leave Port
Newark if it did not retain these rights. Weyerhaeuser had negotiated
with Port Elizabeth for terminal facilities there.

These contentions afford no ground for rejecting the Examiner’s
conclusion with which we agree.

The Port Authority would play down the importance of backhan-
dling in relation to any competitive advantage Weyerhaeuser holds
over Ballmill. While we feel the difference in backhandling treatment
does give Weyerhaeuser a competitive advantage, we do not suggest
that Weyerhaeuser’s dominant position in the lumber business results
only from that difference in treatment. Weyerhaeuser was No. 1 even
before the difference in backhandling treatment was instituted. We do
think it clear, however, that Weyerhaeuser gains an additional ad-
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vantage over Ballmill and the other tenants at Port Newark by virtue
of its freedom to perform its own services. Indeed, Weyerhaeuser was
also free to use the services of Maher should it choose to do so. Ballmill
and the other tenants had no such freedom or choice—they could
neither perform their own backhandling, nor use the services of At-
lantic. They were forced to use Maher’s services.

At various times during the period of the lease, it would have been
financially advantageous for Ballmill to avail itself of Atlantic’s
backhandling rates. This is clear from the record inasmuch as Ballmill
frequently complained to the Port Authority and to Maher that. its
competitors were getting a better deal at Atlantic. Between 1960 and
1964, Atlantic’s backhandling rates were lower than the rates Ballmill
was paying to Maher. As a result, most of the nontenant lumber
dealers moved their lumber through Atlantic. Weyerhaeuser did like-
wise. Ballmill could not. Since January 1, 1967, it would again be move
advantageous for Ballmill to use Atlantic.

In addition to the right to perform its own backhandling, Weyer-
haeuser retained the right to operate its public terminal (Atlantic).
No other tenant at Port Newark was given a similar right. Through
its Atlantic operation, Weyerhacuser was able to gain a substantial
advantage over the other tenants, both in terms of profits and in terms
of large scale lumber operations. While it is not- at all clear that Ball-
mill or other tenants would have the necessary resources or even the
desire to operate a public terminal, the denial of such a right by the
terms of their lease coupled with the grant of such a right«o Weyer-
haeuser results in undue preference and prejudice and is an unreason-
able practice within the meaning of the Act.

In reaching this conclusion, we have ‘considered the situation with
which the Port Authority was faced in its 1953 negotiations with
Weyerhaeuser. They had been successful in retaining control over the
backhandling operations at Port Newark in negotiating leases with
Ballmill and other tenants, but Weyerhaeuser presented a different
set of circumstances. Weyerhaeuser wanted to retain its long estab-
lished and sizable operation at Port Newark in the name of its sub-
sidiary Atlantic and was able to influence the Port Authority to
retreat from its policy of trying to regain full control over all the
backhandling at Port Newark.

No blame attaches to Weyerhaeuser or the Port. Authority solely
because of the bargain they struck. However, when the Port Authority
decided to retreat from its policy of retaining control in the case of
“Weyerhaeuser, it became incumbent upon them to treat its other ten-
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ants in a similar fashion. This it failed to do and as a result the Port
Authority is found to have unjustly preferred Weyerhaeuser over its
other tenants at Port Newark.

The Port Authority argues that a difference in operations between
Weyerhaeuser and Ballmill justifies the difference in treatment and
that Ballmill and Weyerhaeuser are not competitive and therefore
do not require similar treatment. Both Weyerhaeuser and Ballmill
are dealers of Pacific coast lumber. The record demonstrates that they
compete at Port Newark for the same customers but Ballmill’s eftorts
to compete are hindered and prejudiced by the differences in its lease
vis-a-vis Weyerhaeuser. Additionally, we find that Ballmill’s present
disadvantage is the proximate result of the prejudicial arrangement.
Any differences between the operations of Ballmill and Weyerhaeuser
are largely a result of the special privileges gained by Weyerhaeuser
and cannot therefore be offered as justification for recovering such
special privileges.

Additionally, the authority’s leasing practice is unreasonable under
section 17 inasmuch as it unfairly disadvantages Ballmill and other
tenants.

Maher’s Rates

The Examiner concluded that, as now constructed, Maher’s taritl
subjects Ballmill to undue and unreasonable disadvantage, in violation
of section 16 First of the Act, and furthermore that the regulations
and practices complained of are unjust and unreasonable in violation
of section 17 of the Act. These conclusions are based on the fact that
Maher’s volume discount rates are not practically available to Ballmill
or other tenants while they are available to nontenants. The disadvan-
tage was considered significant because of the highly competitive na-
ture of the lumber business where differences in cost often determine
the ability to make sales. While the Examiner recognized some dif-
ferences in circumstances between Ballmill and regular users (non-
tenants) of the terminal, he did not feel such differences justified the
difference in treatment flowing from the discount rate provisions.

The discount rate provision applies only to the complete package
of truckloading, wharfage, and backhandling. Since Ballmill per-
forms its own truckloading and uses its own premises for storage, it
does not qualify for the discount. Accordingly, Ballmill receives no
discount on the single service of backhandling and this it considers
prejudices in its efforts to compete for business. Maher counters this
with the assertion that the discount provision is available to all who
wish to use the package of services and because it. is thus available to
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all the tariff provision, is not unduly preferential, prejudicial, or
unreasonable.

‘Here again, we agree with the Examiner. Maher, however, urges
that the Examiner failed to take into account the fact that prior to
January 1, 1967, Ballmill enjoyed a rate advantage which because of
. changed circumstances was no longer justified. Maher points out that
. until December 1965, Ballmill enjoyed a $0.50 per m.b.f.* more
+ favorable backhandling rate than did users of the public terminal,
and that from December 1965 to January 1967, Ballmill enjoyed a
$0.35 per m.b.f. more favorable rate. Also Maher points to the fact that
Ballmill’s leased premises were moved from a point adjacent to the
public terminal to a point 1.8 miles away. To Maher, it is only reason-
able to conclude that because of the change in location of Ballmill’s
leased premises, Ballmill’s rate advantage was no longer justified and
accordingly, it was removed in January 1967. While the greater dis-
tance to Ballmill’s premises might justify removal of Ballmill’s
former rate level advantage or, as the Examiner suggested, might
justify a higher rate for Ballmill related to the greater distance trav-
eled, the discount here in issue is not related in any way to distance.
Maher ignores the actual objectionable feature of Maher’s tariff, i.e.,
that 1t provides a volume discount for some users of Maher’s backhan-
dling service while it fails to provide a similar wolume discount for
other users. It is irrelevant to the question of the propriety of volume
discounts whether a difference in rates might be justified because one
customer uses the public terminal and another customer uses a leased
area 1.8 miles away from the public terminal. Each customer is en-
titled to similar treatment in respect to whether a discount based on
volume of lumber backhandled is to be granted.

Maher further argues that the basic rate paid by Ballmill for back-
handling involves neither a disadvantage nor unreasonable treatment
even though Ballmill may at some point pay more for backhandling
to its facilities than users of the public terminal pay for backhandling
at the terminal. Again Maher urges that different characteristics war-
rant such a higher charge to Ballmill. As we have already said, Maher
might be justified in charging Ballmill a higher rate than it charges
users of the public terminal if the difference is related to differences
in backhandling characteristics. Here again, it is only necessary to
point out that this discount system is not geared to differences in back-
handling characteristics—in this case the distance the lumber is
hauled. The “characteristics” of the backhandling service for each

4 Thousand board feet.
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lumber dealer using Maher’s services are identical. We wish to make it
clear that we are not saying that the idea of a volume discount is ob-
jectionable per se. We see nothing wrong with such a technique if it
is to apply equally to all users of the service.

Maher also suggests that since Ballmill is not a user of the public
terminal, Maher owes Ballmill no duty as to services performed at
that terminal, and also that Maher was compelled for competitive rea-
sons to induce lumber dealers to use the public terminal.

Here, it is sufficient to say that having held itself out to perform
the single service of backhandling, Maher must perform that service
in a nondiscriminatory and reasonable manner. Moreover, the record
does not show that for Maher to provide Ballmill and other lessees
a similar volume discount on the single service of backhandling would
in any way affect Maher’s ability to compete for lumber dealers at the
terminal.

Maher also suggests that the justification for the volume discount
scale rests on the premise that as to fixed plant, including the perma-
nent labor force and equipment, the greater the volume the lower the
unit cost. Maher states that since the same equipment is used at the
public terminal for backhandling and truckloading and since its opera-
tion at the terminal is in a relatively compact physical area, and since
the combined services are spread out over the free time period, a pack-
age discount based on volume is feasible at its public terminal. Maher
feels, however, that characteristics of backhandling to Ballmill’s leased
premises do not support a volume discount inasmuch as in their opinion
to carry 10 loads of lumber will run to 10 times the cost of transporting
one load and so on.

This is but another variation on Maher’s “different characteristics”
argument and need not be further dealt with except to add that even
were Ballmill’s premises immediately adjacent to those of Maher, they
would still not be entitled to the discount.

Finally, Maher suggests that the Examiner should have found that
Ballmill’s loss of sales to competitors, if any such loss occurred, was
not proximately caused by Maher’s tariff structure. Maher’s argument
is that Ballmill’s competitors are not enabled, by reason of tariff con-
ditions, to sell lumber on better or more favorable terms than Ballmill
for the reason that Ballmill’s competitors are offered no facility by
Mabher that is not equally available to Ballmill. In other words, Maher
claims its tariff is equally available to Ballmill. Thus, Maher alleges
that any loss of sales suffered by Ballmill is not proximately caused
by Maher’s tariff.
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Maher has offered these arguments in an attempt to explain that
the Examiner missed the point when he said:

Complainant is engaged in a highly competitive business, where significant
differences in cost often determine the ability to make sales. It is no answer
merely to say that complainant can or could put itself in a more favorable busi-
ness climate by using all of Maher’s services and thus availing itself of the dis-
count rates provided for those ‘tenants and nontenants who do so. This would
mean that complainant would have to forego the use of its leased premises, its
equipment, and its personnel, even though its rent to the Port Authority would
continue.

We feel that the Examiner was right on point. Having been effec-
tively precluded from availing itself of Maher’s volume discount rates,
Ballmill is placed in a disadvantageous cost position in relation to its
competitors and, as the Examiner recognized, this could be rather
damaging in a business where significant differences in cost often
determine ability to make sales.

For the reasons advanced in the preceding discussion, we find that
Maher’s volume discount rate provision results in undue preference to
users of the public terminal and undue prejudice to Ballmill and other
lessees of property at Port Newark in violation of section 16 First of
the Act, and also results in an unreasonable practice under section 17
of the Act.

On this same point, Ballmill alleges that the Port Authority is also
in violation of the Act inasmuch as the Port Authority controlled the
actions of Maher in establishing rates applicable at Port Newark.

The Examiner has concluded that at least from September 30, 1963,
Maher was not the agent of the Port Authority in its dealings with
lumber receivers at the public lumber terminal, and that the rates for
services performed were those of Maher only and not of the Port
Authority.

The Examiner accurately stated the following facts which relate to
the issue of control over Maher by the Port Authority: (1) after the
takeover of Port Newark from the City of Newark by the Port Au-
thority in 1948, the rates for backhandling were prescribed by the
Port Authority itself but assessed and collected by its agents; (2) in
1958, the Port Authority contracted with Lehigh Warehouse and
Terminal Co. (Lehigh) for the latter to operate the public lumber
terminal, and Lehigh issued its own tariff, whereupon the Port Au-
thority resigned as a member of North Atlantic Marine Terminal
TLumber Conference and membership therein was obtained by Lehigh
and its successors. Maher is the present successor; (3) the Port Au-
thority, by letter of September 5, 1958, advised everyone on its tariff
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mailing list, including Ballmill, that the current Port Authority
tariff schedule for the handling and storage of lumber would be re-
placed by a schedule of Lehigh, but that assignment of berths to
vessels remained with the Port Authority; (4) the contractor-form
of operation has continued from 1958 to the time of the hearing; (5)
the contract with Lehigh had required Lehigh to assess fair, reason-
able, and nondiscriminatory rates; (6) Maher’s contract originally
provided that services were to be fair, equal, and without discrimina-
tion, that there must be reasonable rules and regulations under the
direction of the Port Authority, and that there be fair, reasonable, and
nondiscriminatory rates for all services; (7) the Maher contract was
amended to remove all control by the Port Authority over the rules,
regulations, and rates of Maher; and (8) Ballmill’s leases with the
Port Authority have required all backhandling services to be per-
formed by the Port Authority or its agent, or by an independent con-
tractor approved by the Port Authority, “at reasonable rates fo e
fized by the Port Authority.” (Italics supplied.)

Ballmill has excepted to the Examiner’s conclusion regarding the
question of control and in so doing seeks to show that documents be-
tween Ballmill and the Port Authority, the interoffice correspondence
of the Port Authority and testimony as to meetings between Ballmill
and Port Authority indicate that Port Authority participated in
matters dealing with setting and control of Maher’s rates. Ballmill
further argues that the contracts between the Port Authority and
Maher indicate that Maher was the agent of the Port Authority in
respect to rules, regulations, and rates. Ballmill then suggests that a
principal-agent relationship exists notwithstanding a denial by the
principal and whether the parties understood it to be agency or not;
and further that the fact of agency may be established by proof of
circumstances, apparent relations, and the conduct of the parties.

Ballmill’s position, upon the extraction of self-serving statements,
rests upon the facts that the Port Authority (1) controls the physical
location of the public lumber terminal; (2) has a contractual right
to terminate their agreement with Maher; and (3) has extracted from
Maher a contractual undertaking to do what the Shipping Act, 1916,
in any event compels Maher to do, i.e., to offer their services on a fair
and equal basis without unjust discrimination to all persons entitled
thereto.

None of these things, either singly or when combined, evidence that
the Port Authority has the contractual right to control, or in fact
controls, the setting of rates for services performed by Maher in back-
handling lumber either to the public terminal or to leased areas or for

other services of Maher.
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The contention that the Port Authority was in every way asserting
overall control over lumber handling practices at Port Newark is
contrary to fact, and contradicated by Ballmill’s own actions. The
Port Authority did not control rates at the public lumber terminal.
Ballmill was unequivocally informed that it did not. Ballmill con-
sistently went to Maher with its complaints about rates, and went to
the Port Authority for relief in other matters only after failing to
obtain changes in Maher’s rates.

The Examiner’s conclusion was well founded, proper and supported
by the evidence and testimony of record, namely, that the Port Au-
thority did not control the rates established and maintained by Maher
and, further, that Ballmill did not rely upon such control and, in fact,
took actions which clearly revealed that he believed the rates were
established by Maher.

Weyerhaeuser and Atlantic

The Examiner found no violation by either Atlantic or Weyer-
haeuser. Atlantic’s tariff was found to apply equally to all receivers,
including Weyerhaeuser and therefore was not violative of the Act.
While Weyerhaeuser was found to have received an unduly advan-
tageous position as a result of its lease with the Port Authority, the
Examiner recognized that it is no violation to be on the receiving end
of such a preference or advantage.

We agree with the Examiner’s conclusions. There is absolutely no
showing that Atlantic preferred any users of its services. Its parent
Weyerhaeuser was charged the same rates as other users. We are not
disturbed by the fact that Atlantic paid more rent to Weyerhaeuser
than Weyerhaeuser paid to the Port Authority for its lease. Weyer-
haeuser 1s entitled to receive the profits from its wholly owned sub-
sidiary. The fact that Weyerhaeuser’s ability to operate Atlantic has
been granted by a preferential lease clause is not relevant to a deter-
mination of any violations by Atlantic.

Neither is Weyerhaeuser in violation. The fact that Weyerhaeuser
applied some pressure to the Port Authority to obtain its preferential
lease 1s not relevant. The Port Authority is the party that granted the
preference and the Act specifically provides that it shall be unlawful
to make or give a preference or prejudice. The Act says nothing about
being a recipient of such preference or prejudice.

Reparation

The Examiner concludes that the violations of Maher and the Port
Authority are not of sufficient significance to warrant an award of
reparation. The Examiner suggests that the violation in and of itself
without proof of pecuniary loss resulting from the unlawful act does
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not afford a basis for reparation and that to justify an award of rep-
aration, any damage must be the proximate result of violations of
the statute. Furthermore, he suggests that the awarding of reparation
is a matter of discretion by the Commission.

On the specifics of Ballmill’s claim, the Examiner states that in the
present proceeding a series of estimates, conjectures, speculations, and
assumptions are put forward as a base for alleged damage, and there
is no real and tangible proof that any pecuniary losses which Ballmill
may have suffered are the proximate result of the violations. Accord-
ingly, the Examiner recommends against the award of reparation. The
basis of Ballmill’s reparation claim of $1 million is summarized below.

Ballmill suggests that because of Maher’s and the Port Authority’s
violations of the Shipping Act, Ballmill has been damaged in that it
has been forced to give up a substantial portion of its profit margins
because of unjust and discriminatory cost reductions in favor of its
nontenant competitors, and excess costs and expenses particularly in
comparison to Weyerhaeuser, as well as lost sales and profits.

When Ballmill signed its lease in 1959, its cost of terminal operation
was $4.39/b.m.f. and its nontenant competitors at the public lumber
terminal had costs of $7.54. This was a differential of $3.15. Consider-
ing the rapid development of Port Newark as a container port and the
consequent increase in the value of space, and the nationwide trend
toward rising prices, Ballmill had every reason to expect that this
differential would increase by 15 percent (instead of decreasing). In
that event, the $7.54 total of costs for the nontenant would have been
$8.67, and even if Ballmill’s costs for 1965 were the same as for 1966,
or $4.71, the differential would have been $3.96. Multiplied by Ball-
mill’s volume for 1965 (Ex. 80 net volume of 25,382 m.b.£., or 34,300,000
bd. ft. gross), Ballmill figures its damages in 1965 to be $135,828.
Based on 1966 volume, Ballmill figures its damages in 1966 to be
$123,658.

Ballmill also lost profits based on lost sales because nontenants, with
cost advantages, were able to underbid Ballmill and capture the busi-
ness. Ballmill says it could confidently expect to have received 20 to 25
percent of the volume at Port Newark, but even if only 17 percent of
the volume in 1965 and 1966 had been Ballmill’s, the following would
have been true. In 1965, net volume was 220,612,000 bd. ft. at Port
Newark. Seventeen percent would have been 37,504,040 bd. ft. and, sub-
tracting actual volume of 25,882,000 bd. ft., lost sales are computed to be
12,122,000 bd. ft. net, or 16,381,000 bd. ft. gross measurement (74 per-
cent). Similarly, in 1966, net volume was 223,003,000 bd. ft. Seventeen
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percent would have been 37,910,510 bd. ft., and subtracting actual
volume of 22,976,000 bd. ft. gives a difference of 14,934,000 bd. ft. net,
or 20,181,000 bd. ft. gross measurement which represents total lost sales.

Furthermore, based on sales of $3,882,530 and volume of 35,506,884
bd. ft. gross measurement in 1966, Ballmill’s sales price was $96.43
b.m.f. Lost sales in dollars for 1965 on 16,381,000 bd. ft. were thus
$1,579,619, and for 1966 on 20,181,000 bd. ft. were $1,946,053. Applying
the profit margin of 11.3 percent, lost profits in 1965 amounted to
$178,496.94. Even assuming overhead was increased by 10 percent
(warehouse operating charges of $103,914, selling and administrative
expenses, $225,323), lost profits were $145,573.94. For 1966, gross
profit of 11.3 percent on lost sales of $1,946,053 amounted to
$219,903.98, and even assuming overhead increased by 10 percent
(warehouse, $96,411, selling and administrative, $216,931), lost profits
amounted to $188,570.93.

Finally, loss in market value of the business as a prospect for sale,
merger, or acquisition because of reduced earnings and the end to its
pattern of steady growth should be considered. Ballmill says it was
approached with such an offer, but when the interested firm, Boise-
Cascade, examined the profit and loss and balance statements of Ball-
mill, negotiations were terminated. Ballmill suggests that it stands to
reason that when a company with a net worth of $1,200,000 has profits
of 2 percent, it is not a candidate for sale or merger and that based on
this record, the just compensation for this diminution in market value
is $406,371.

From all of the above, Ballmill feels it should be awarded damages
of $1 million.

As the Examiner correctly pointed out the awarding of reparation
is & matter of discretion by the Commission. Section 22 of the Act
states that we “may” direct the payment of reparation. The language
is permissive and hence the mere fact of a violation of the statute does
not necessitate the grant of a reparation award. Consolo v. Federal
Maritime Comm’n., 383 U.S. 607, 621 (1966).

In the instant proceeding, we feel that a reparation award is un-
warranted. We have recognized that Ballmill has been disadvantaged
by means of the leases of the Port Authority and the discount rates of
Maher. However, we are not convinced that the nature of the violations
is such as would warrant the requested reparation award. Further-
more, we are not satisfied that the damages alleged by Ballmill are
real or whether the alleged damages are sufficiently related to the
violations of the Act.
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We have previously stated in Waterman v. Stockholms Rederiaktie-

bolag Svea,3 F.M.B. 248,253 (1950) that:
* * * to award damages alleged to have been incurred by reason of unjust dis-
crimination, there must be that degree of certainty and satisfactory conviction in
the mind and judgment of the Board as would be deemed necessary under the
well-established principles of law in such cases as a basis for judgment in court.

Ballmill’s argument relating to loss of cost advantage relies on the
assumption that its 1959 favorable cost differential would increase by
15 percent. There appears to be no real basis for this assumption. The
reasons offered to support the assumption (i.., rapid development of
Port Newark and consequent increase in value of space and the nation-
wide trend toward rising prices), could just as well be offered by Maher
or the Port Authority to support the proposition that nontenants could
expect to better their position by 15 percent.

We recognize that Ballmill’s 1959 cost advantage has decreased, but
it is not totally clear from the record as to what extent this decrease is
due to the objectionable aspect of Maher’s tariff, namely the prefer-
ential volume discount, or as to what extent the decrease is due to
Maher’s changes in backhandling rates which have not been found to
be in violation of the Act, or to what extent it is due to Ballmill’s in-
creased operating costs at its leased area, or even to what extent it is
due to Maher’s decreased truckloading rate, applicable to nontenants.

We should also point out that Ballmill requests reparation for the
year 1965 while the objectionable aspect of the tariff, which is claimed
to have resulted in higher costs to Ballmill for 1965, was instituted
on December 6, 1965, hardly in time to affect the cost differential for
that year.

Ballmill’s second point is that it lost profits based on lost sales. Ball-
mill speculates that it could have expected to receive 20 to 25 percent
of the volume at Port Newarl but then settles on a 17 percent figure
to be used to determine its lost profits. To show how speculative even
the 17 percent figure is, we need only point out that in 1959, when
Ballmill had the favorable cost advantage, its percent of lumber volume
at Port Newark was 8.1 percent. How Ballmill determined it would
have received 17 percent in 1965 or 1966 is not explained. Also, once
again in figuring lost profits, Ballmill has used the year 1965 while
the discount rate provision which allegedly caused the lost profits was
not instituted until December of that year.

Finally, Ballmill claims a loss of $406,371 for diminution in market
value for failure to sell or merge its company. Nowhere does Ballill
explain how it arrives at such a figure and neither is the connection
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between failure to sell or merge and the violations in question ade-

quately established.
We conclude that reparation is not warranted in this proceeding.

[sEAL] (Signed) Tromas Laisy,
' Secretary.

ORDER

This proceeding was initiated by complaint of Ballmill Lumber &
Sales Corp. The Commission has fully considered the matter and has
this date made and entered of record a report containing its findings
and conclusions thereon, which report is hereby referred to and made
a part hereof.

[t is ordered, That respondents be, and they are hereby, notified
and required to cease and desist from engaging in the violations of
section 16 First and section 17 of the Shipping Act, 1916 (46 U.S.C.
815, 816), herein found to have been committed by respondents; and

It is further ordered, That Respondent Maher Lumber Terminal
Corp. be, and hereby is, required within 30 days after the date of serv-
ice of this order to modify the provisions of its tariff in a manner
consistent with our Report herein, and that respondent Port of New
York Authority be, and hereby is, required within 30 days after the
date of service of this order to notify the Commission of the manner
in which it is complying with our decision herein with respect to the
Port Authority’s leasing arrangements with lumber wholesalers at
Port Newark.

1t i further ordered, That the complaint in Docket No. 66-65 is
hereby dismissed.

By the Commission.

[sEaL] (Signed) Tmomas Lisi,
Secretary.
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No. 6726

U.S. Grear Lakes/SoutH AND East ArricA RATE AGREEMENT
Excrousive PatroNace (DuaL RATE) SysTEM

Decided May 9, 1968

Proposed dual-rate contract of the U.S. Great Lakes/South and East Africa Rate
Agreement found not to be detrimental to the commerce of the United States,
contrary to the public interest or unjustly discriminatory or unfair as be-
tween shippers, exporters, or ports, or between exporters from the United
States and their foreign competitors, within the meaning of section 14b of
the Shipping Act, 1916, as amended.

Proposed spread of 15 percent between contract rates and noncontract or ordi-
nary rates found to be reasonable in all circumstances.

Application by U.S. Great Lakes/South and East Africa Rate Agreement for
permission to institute dual rate system, granted.

Elmer C. Maddy and Baldvin Einarson for respondents.
John Paul Kennedy and A. A. Diamond, for Seaport of Chicago

Traffic Development Council, intervener.

Daniel K. Schlorf and Warren A. Jackman for Federal Commerce

& Navigation Co., intervener.

Donald J. Brunner and Arthur A. Park, Jr., Hearing Counsel.

REPORT

By taE Commission: (John Harllee, Chairman; George H. Hearn;
Vice Chairman,; Ashton C. Barrett, James V. Day, James F.
Fanseen, Commissioners.)

By Order of Investigation and Hearing served April 10, 1967, the
Commission instituted this proceeding to determine (1) whether the
proposed dual-rate contract system of the U.S. Great Lakes/South
and East Africa Rate Agreement meets the requirements of section
14b of Shipping Act, 1916, or if it will be detrimental to the commerce
of the United States, contrary to the public interest, or unjustly dis-
criminatory or unfair as between shippers, exporters, or ports, or
between exporters from the United States and their foreign competi-
tors, in violation of section 14b; (2) whether the application of the

11 F.M.C. 513



514 FEDERAL MARITIME COMMISSION

Conference to institute the proposed system should be granted; and
if so, (3) whether the proposed spread of 15 percent between contract
and noncontract rates is reasonable under the circumstances. Seaport
of Chicago Traffic Development Council and Federal Commerce and
Navigation, Ltd., intervened. Examiner Benjamin A. Theeman issued
an initial decision on January 8, 1968, to which exceptions and replies
have been filed. We heard oral argument on March 6, 1968.

Facrs

The U.S. Great Lakes/South and East Africa Rate Agreement
(hereinafter referred to as the Conference) was approved by the Com-
mission on November 30, 1965. Its membership includes Christensen
Canadian African Lines (Christensen), Farrell Lines, Inc. (Farrell),
Moore-McCormack Lines, Inc. (Mormac), and South African Marine
Corp., Ltd. (S. A. Marine).

Farrell and Mormac are American flag lines that received operating:
differential subsidies from the Maritime Administration (MA) and
operate in the Great Lakes trade on a privilege basis. To date, how-
ever, no minimum sailing requirement has been imposed on these lines
by MA. During 1966 and 1967, Farrell curtailed its services because
three of its vessels were on charter to the Military Sea Transportation
Service (MSTS). The future expansion of Farrell’s service in this
trade depends on the release of these three vessels from MSTS
obligations.

Christensen, a service of A/S Thor Dahl of Sandefjord, Norway,
is tied to an overall transportation program involving commitments
to Canadian ports.! However, as the majority of the commodities
moving in this trade constitutes U.S. Government relief cargo which
must first be offered to American ships, Christensen’s vessels are poorly
loaded in the Lakes and St. Lawrence River. Tallow, consigned by
Universal Transport Corp., is the largest single commodity moved by
Christensen.

S. A. Marine is the national carrier of the Union of South Africa.
The stated policy of S. A. Marine is that as “the national flag of South
Africa, it will follow the trade between the United States and South
Africa wherever it exists.” S. A. Marine expected that since the Sep-
tember 1967 sailing was the maiden effort, the vessel would be loaded
only to one-fifth or one-sixth of its capacity. Nevertheless, the 1968
sailing will be made and the line will remain a member of the
Conference,

1 These commitments are expected to contlnue even after the institution of a dual-rate-
contract system should it be approved.
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The Great Lakes season extends from sometime in April through
the latter part of November, a period of some 7 months. The Confer-
ence offered five sailings from Great Lakes ports during the 1966
navigation season and as of July 11, 1967, the Conference had 14 sail-
ings scheduled for 1967 : Farrell had one sailing scheduled for July;
Mormae, with two sailings in different stages of completion, had four
ships scheduled for four sailings; Christensen, in accord with its
printed schedules, had eight sailings scheduled, three of which had
already been made; S. A. Marine’s first sailing was scheduled for
September 1967. For 1968, the Conference planned sailings as fol-
lows: Farrell, one sailing ; Mormac, using the four ships used in 1967,
four or six sailings; Christensen, a repeat of eight sailings; S. A.
Marine, at least one sailing. There is no indication in the record that
the Conference lines did not complete their scheduled sailings in 1967
or that they will not complete those scheduled for 1968.

Nippon Yusen Kaisha (NYK), a Japanese flag line, is the only
steamship line competing with the Conference in the trade to South
and East Africa.? NYK, who pioneered this trade with a sailing in
November 1965,% completed eight sailings in 1966.¢ Although it ex-
pected to carry more cargo in 1967, it only scheduled seven sailings for
that year, three of which had been completed as of July 1967. There is
no reason to believe that NYK did not complete all of its scheduled
sailings.

The Conference lines and NYXK have been actively competing for
cargo in this trade by solicitation of Great Lakes shippers either
through the mails, by personal call of their respective Great Lakes
agents, or by advertising in trade journals. The scheduled sailings of
the competing lines are generally out of the same Great Lakes ports and
any of the lines will go to a nonscheduled port if cargo is available.
Twice NYK has been invited to join the Conference, but to date no
conclusion has been reached.

2 NYK has no service from the U.S. East Coast to South and East Africa. Therefore, NYK
does not stop at North Atlantic ports upon leaving the St. Lawrence Seaway but sails
directly for Africa.

3In 1965, to save the cost of inland transportation from Detroit to the East Coast on
automotive parts and KD (knocked down) automobiles, Chrysler Corporation approached
the South and East Africa Homebound Conference serving South Africa out of the U.S.
Atlantic and Gulf Coasts and requested a service out of the Great Lakes at a rate approx-
imating the BMast Coast rate; the Conference showed no interest. Farrell, Mormae, and
S. A. Marine were members of the Homebound Conference. At that time, after dealing
unsuccessfully, with other East Coast carrlers, Chrysler entered into an agreement with
NYK on a yearly basis for the desired service and rate. NYK agreed to charge Chrysler at
Detroit the same rate as is assessed from the East Coast to South and East Africa and to
guarantee the rate on an annual basis. The rate was thus subject to negotiations at the end
of the year.

+1In 1966, the eighth sailing was an extra chartered vessel used for cargo for which there

was no space on a regular sailing.
11 F.M.C.
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Turing the 1966 season, the Conference made approximately 55
downward revisions of an equal number of items in its tariff allegedly
to meet “competitive conditions” due to the operation of NYK. In some
instances, the Conference tariff carried a rate for the specific item,
while in others, the item had been rated NOS. In any event, the re-
vision was downward. As of July 11, 1967, the Conference had made
some 27 more downward revisions of an equal number of items in its
tariff. In order to meet competition in the trade, Christensen resigned
from the Conference at the end of the 1966 season. However, Chris-
tensen did rejoin the Conference in early 1967, expressing the hope
that the proposed dual rate contract would result in more cargo for
all the lines.

In December 1966, the Conference filed the proposed dual-rate sys-
tem for Commission approval. This contract, among other things, pro-
vided for contract rates 15 percent lower than the ordinary rates set
forth in the carrier’s tariffs. Seaport of Chicago Traffic Development
Council, a project of the Chicago Association of Commerce and In-
dustry, intervened in support of the application. During the hearing,
however, the Development Council changed its position to one of
neutrality. Federal Commerce & Navigation Company (Federal), a
corporation with its principal office in Montreal, Canada, intervened
in opposition. Federal is engaged in the business of ocean transporta-
tion, to and from the Great Lakes, with no present commercial interest
in the Great Lakes/South and East African trade. It asserts, however,
it has vital interest in the continued growth and expansion of the Great
Lakes trade via the St. Lawrence Seaway. It took no active part in
the hearing but filed a brief.

Discusston anp CONCLUSION

The Examiner, in his Initial Decision, found that the Conference’s
proposed dual-rate contract met all the specific requirements of sec-
tion 14b of the Shipping Act, 1916, and concluded that:

No showing ha[d] been made that the institution of the proposed dual rate

contract will result in any of the consequences listed in section 14(b) that would
require the Commission to deny the use of the contract as set forth in section
14(b).
Moreover, the Examiner found the proposed spread of 15 percent be-
tween contract and ordinary rates in the proposed dual-rate contract
to be reasonable in all the circumstances. Accordingly, he approved the
Conference’s application.

Hearing Counsel except generally to the Examiner’s approval of
the proposed dual-rate contract. While they concede that the proposed
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contract conforms to all of the specific requirements of 14(b) (7)
through 14b(9), they challenge the Examiner’s findings that:

a. The proposed spread between the non-contract rates and the rates charged
contract shippers of 15% the ordinary rates is reasonable in all the circum-
stances; and,

b. The proposed contract will not be detrimental to the commerce of the United
States or contrary to the public interest, or unjustly discriminatory or unfair as
between shippers, exporters, importers, or ports, or between exporters from the
United States and their foreign competitors.

For the most part, Hearing Counsel’s arguments in support of their
exceptions are but a recapitulation of contentions already advanced
to the Examiner. For reasons hereinafter stated, we find that the
Examiner’s conclusions with regard to these issues were proper and
well founded.
A. Reasonableness of the 15 Percent Spread between Contract and
Noncontract Rates

In his Initial Decision, the Examiner made the following findings
with respect to the reasonableness of the differential between contract
and noncontract rates in the proposed contract :

2. The Chairman of the Rate Agreement testified that based on his experience
with other contract systems: (a) anything less than a 15 percentum spread
would be insufficient inducement to major shippers to sign a dual rate system;
(b) the operation of a dual rate system assures the carrier of basic cargoes and
at the same time assures a regular carrier service.

3. The Chairman of the Rate Agreement testified further: he is chairman also
of the S/E Africa Conference out of the U.S. east coast; the dual rate system
of that conference has a 15% spread; a number of the 2500 shippers who are
signers of the coast conference, are prospective shippers and signatories of the
proposed dual rate contract out of the Great Lakes; the probabilities of their
signing the Great Lakes dual rate contract would be greatly diminished if the
level were less than 15%, for ‘““They would [not] be too happy about taking a
lesser spread inone area on world wide trade.”

4. * * * [no shippers] opposed the proposed 15% spread even though the order
of the Commission stated specifically that the reasonability of the 159 spread
would be in issue.

5. The Congress in passing section 14(b) of the Act, decided that a 15% spread
was reasonable * * *

* » * - »

6. Accordingly, it is found that the spread of 15% between contract rates and
ordinary rates in the proposed duval rate contract is reasonable in all circum-
stances. [Footnotes omitted].

Hearing Council’s objection to the Examiner’s approval of the
proposed spread boils down to the basic contention that Respondents,
as proponents of the present contract, “* * * had the burden to show
that a spread of 15% was reasonable * * * and this they have not
done.” They characterize the testimony of record relied on by the
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Examiner as “opinion or attempted justification” and submit that
it falls short of providing the requisite justification for the proposed
15-percent spread. Respondents, on the other hand, reply that the
testimony of record was “uncontroverted and unshaken” and that, in
any event, to suggest that they “* * * have the burden of proof on
this issue is incorrect and without support in law.” A review of the
legislative history of section 14b of the Act and our decision in Zhe
Dual Rate Cases, 8 FMC 16 (1964), should serve to cast this dispute
in its proper light. :

Prior to the enactment of section 14b of the Act, and particularly
section 14b(7), carriers and conferences initiating dual-rate systems
were virtually free of restraint in determining the amount of dif-
ferential between contract and noncontract rates.5 As an inducement to
attract shipper customers, proposers of dual rate systems could estab-
lish any differential that they felt was commercially expedient, so
long as it was not unjustly discriminatory.® Even under these cir-
cumstances, however, the concept of the differential was, generally,
acknowledged to be a matter of business judgment as to what was
practical and fair.” For example, in Contract Rates—North Atlantic
Cont’l Frt. Conf., 4 F.M.B. 355, 365 (1954), our predecessor, the
Federal Maritime Board, concluded that:

* * * the determination of the differential in this case was made after con-
siderable deliberation and with expert advice, and the 10-percent differential was
selected by the conference, based on the business judgment of its members, as
being (1) no larger than was necessary to induce shippers to sign and abide by
contracts for stabilized rates; (2) not so great as to be coercive to shippers to
prevent them from patronizing nonconference lines if they so desired, * * *,and
(3) not so great as to cause loss of revenue to conference carriers which would
be crippling to their business operations.

Based on criteria such as the above, conferences inaugurating dual-rate
systems prior to 1961 and the advent of section 14b of the Act, put into
effect differentials between contract and noncontract rates which
ranged from a low of 10 percent, which was “about as low as * * *
[would] be effective to attract shippers,” ® to a high of 20 percent.®
Congress, in formulating section 14b(7) in terms of a 15 percent

5 Section 14b of the Shipping Act, 1916, provides, inter alia, that :

* * * the Federal Maritime Commission * * * shall * * * permit the use by any
® * * conference * * ° of any contract * * * provided the contract * * ° ex-
pressly * * * (7) provides for a spread between ordinary rates and rates charged
contract shippers which the Commission finds to be reasonable in all circumstances but
which spread shall in no event be more than 15 per centum of the ordinary rates;

¢ Contract Rates—North Atlantic Cont’l Frt. Conf., 4 F.M.B. 98 (1952).

 Contract Rates—North Atlantic Cont’l Frt. Conf., 4 F.M.B. 855, 365 (1954).

871d. at 373.

®In Contract Rates-Japan/Atlantic-Gulf Freight Conf., 4 F.M.B. 706, 718 (1955), the
Board approved a 914 percent spread after recognizing that:

Many of the conference lines favored a differential of 1234 percent to 15 percent
as reasonable and more satisfactory than 9% percent, but considered the conference
limited, under Japanese law, to 91 percent. * * *
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differential, took full cognizance of the foregoing. As Senator Engel
stated during debate on the bill which ultimately added section 14b to
the Shipping Act, 1916:

+ » » The spread provided by this measure is 15 percent. Some may argue that
it should be 10 percent; some may argue that it should be 20 percent. But the
committee examined the entire situation, and arrived at the 15-percent figure on
the basis of the information which appears on page 14 of the report, as follows:

Of the 62 dual-rate conferences serving U.S. ports in 1859, 21 expressed
their spread between contract and noncontract rates in percentage figures
(showing the percentage above the contract rate of the noncontract rate).
Of the 21, 18 were using a 20-percent spread; 1, 15 percent; and 2, 10 percent,
[See Hearings Before Antitrust Subcommittee of Committee on the Judiciary,
House of Representatives, on Monopoly Problems in Regulated Industries;
Ocean Freight Industry, 86th Cong., 2d sess, pt. 1, vol. 1, at T40-741
(1959).]

Another example of the reasoning behind the 15-percent spread Is
found in this statement of the Committee on Merchant Marine and

Fisheries:

The provision authorizing a mazimum spread between the rate charged the
casual shipper and the exclusive patronage contract signer of 15 percent appeared
to the committee, in the light of its experience, as reasonable. The problem was
to find a figure that would not act as a penalty upon the shipper wbo did not
choose to limit his shipments to conferences and at the same time would provide
sufficient inducement to others to execute such agreements. As stated, it is the
belief of the committee, which was shared by carrier and shipper witnesses alike,
that the dual rate conference system provides definite advantages in assuring a
nucleus of cargo to established carriers, thus enabling them to provide the equip-
ment and service required by the majority of shippers. The contract/noncontract
spread i the best practical device to assure these aims and the 15-percent differ-
ence in rates i3, in the judgment of the committee, fair and reasonable to achieve
this end without impoging ¢ penaltly on, or discriminating against the nongigner.
[H.R. Rep. No. 498, 87th Cong., 1st Sess. 1961]. (Emphasis added].

Therefore, in avriving at the 15-percent spread found in section
14b(7), Congress was not acting arbitrarily. On the contrary, there
was, as expressed by the Senate Commerce Committee,’® a “general
satisfaction with the 15-percent spread”.!

18 8, Rep, No, 860, 87th Cong., 1st Sess. p. 14.

u Hearing Counsel, misinterpreting the Examlner's decision with respect to hls dlscusslon
of the legislative history of section 14b(7), contend that:

Nowhere can this leglslative history be seen to justify a comclusion that Congress
intended that in a1l elrcumnstances the differential should or must be 15%.

The Examiner has not, as Hearing Counsel allege, made any finding that the differential
between contract and ordinary rates must be 15 percent but merely ‘has determined that
on the basis of the present record and the legislative history of section 14b(7) the 13-per-
cent spread in the proposed dual rate contract is reasondable In all the circomstances. The
reports of both Houses of Congress make 1t clenr that what Congress did was merely to
find that, based on 1ts study of existlng dual rate systems, & maximum spread of 15 percent
was reasoniable, s0 far as they were concerned, but left it to the Commission, applying
its expertise, to determine, under the provisions of section I4b(7), “* * * g spread between
ordinary rates and rates charged contract shippers which * # * [is) reasonable in all
circumstances * * *"
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In The Dual Rate Cases, the Commission, in reviewing some 60 ex-
isting dual-rate contracts, had an opportunity to interpret and imple-
ment, the statutory provisions of section 14b. In so doing, the Com-
mission, mindful of the legislative history of section 14b(7) and
Congress’ general desire that insofar as possible, dual-rate contracts
should be standard or uniform,'* confirmed the “general satisfaction
with the 15-percent spread” and concluded that “* * * the 15-per-
cent spread as provided for in the majority of the proposed contracts is
reasonable.” Thus, consistent with the mandates of section 14b(7), the
Commission, calling upon its experience in the field, determined that
a spread between “ordinary rates and rates charged contract ship-
pers” of 15 percent, as proposed by Respondents here, was “reasonable
in all circumstances.” The effect of the legislative history of 14b and
our decision in The Dual Rate Cases was to establish a presumption
that a spread of 15 percent is reasonable within the meaning of section
14b of the Shipping Act, 1916, unless shown to the contrary. This
presumption, together with Respondents’ testimony of record, formed
Respondents’ case for the approval of 15 percent. Hearing Counsel,
being opposed to the institution of a 15-percent differential, then had
the obligation of going forward with sufficient evidence to demon-
strate the unreasonableness of the spread in this trade. However,
Hearing Counsel merely attack the evidence and testimony submitted
by Respondents as “opinion or justification.” Just what type of evi-
dence Hearing Counsel would require to establish the reasonableness
of the spread is not suggested; nor does Hearing Counsel offer any
evidence to show that the proposed spread is unreasonable. In light of
all the foregoing, we conclude that the 15-percent spread between ordi-
nary rates and noncontract rates in the Conference’s proposed dual rate
contract is reasonable.

B. Approvability of Proposed Contract Under Standards Set Forth in
Section 14b of the Shipping Act, 1916
Hearing Counsel admittedly have “no quarrel” with the Examiner’s
finding that “* * * the proposed contract meets the eight specific re-
quirements of section 14(b) (1) through 14(b) (8) ;” they do, however,
oppose approval of the contract predicating their opposition « * * *

13 The express, detailed requirements which were imposed for all dual-rate contracts are
fair indication that the intent of the statute was, at least as to these requirements, that
uniformity would be the rule and the legislative history makes clear that this was the
Intention of Congress. As the Committee on Merchant Marine and Fisheries advised :

It is the expectation of the Committee that a standard form of contract to be utilized
by all conferences will be approved by the Board [now Commission) with such riders
as may be required to sult the needs of a particular trade. This will greatly simplify
the problem of shippers, who of necessity must be members of a number of conferences,
with respect to interpretation and application of differing provisions. (H.R. Rep. No.
498, 87th Cong., 1st sess., p. 9 (1961).)
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upon the fact that the system would be violative of section 14b, as
detrimental to commerce, contrary to the public interest and unjustly
discriminatory and unfair as between Great Lakes shippers and ports
and their domestic and foreign competitors.” The thrust of Hearing
Counsel’s argument is that the Great Lakes is a unique and develop-
ing area and the institution of a dual rate system in this trade will in-
hibit the natural competition necessary to the establishment of the
proper level of rates.’®

In support of this position, Hearing Counsel develop at some length
the facts and conclusions of other cases which involve the Great Lakes
and which purportedly stand for the following propositions:

(1) Vast sums of money have been expended in developing the
Lakes as a trading area;

(2) That it is a unique and still developing area;

(3) That utilization of Great Lakes ports has allowed local ship-
pers to obtain a competitive position in foreign markets;

(4) That the short navigation season, the differential in rates with
North Atlantic/Gulf ports and the institution of a dual-rate system
can cause a drain off of cargo from Lake ports; and

(5) That carriers serving Atlantic and Gulf ports can benefit from
this drainoff of cargo from the Lakes.*

Of these principles elicited by Hearing Counsel from the cases
cited, the only one which is in any way related to the issue here is
that “* * * the institution of a dual-rate system can cause a drain
off of cargo from the Lake ports.” This proposition, drawn from the
Examiner’s decision in Docket No. 1043, served December 30, 1963,
was directed to a situation where the contract system involved included
“Great Lakes ports in addition to United States Atlantic and Gulf
ports.” Indeed, as Respondents have been quick to point out, all of the

13 A consideration of Hearing Counsel’'s position lends considerable support 'to Re-
spondents’ proposition that :

The main thrust of Hearing Counsel’s Exception on this point * * * is not that this
particular dual rate contract should be disapproved but that all duel rate contracts
from Great Lakes should be disapproved * * *

However, neither Congress, in enacting section 14b of the Act, nor the Commission, in its
interpretative pronouncements on that section, have excluded from its coverage dual rate
contracts involving the Great Lakes. Accordingly, the approvability of such a contract
must be determined in the light of the clearly stated standards of section 14b as would
proposed contracts from any other trade area. Simply stated, the development of the
Great Lakes as a trading area, does not authorize the Commission to disapprove all dual rate
contracts proposed for that area, but only if such contracts contravene the mandates of
section 14b.

14 The cases cited by Hearing Counsel are: River Plate and Brazil Conferences Exclugive
Patronage (Dual Rate) Contract, Docket No. 1043, 8 FMC 16, 267, affirmed, The Dual
Rate Cases, 8 F.M.C. 16, 44 (1964) and Agreement-U.S. Atlantic & Gulf/Australia-N.
Zealand Con., 9 F.M.C. 1 (1965) ; Contract Routing Restrictions, 2 U.S.M.C. 220 (1939).

15 The Examiner’s decision was affirmed by the Commission in The Dual Rate Cases,
supra, p. 44.
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cases cited by Hearing Counsel involved situations where one con-
ference dual rate contract covered both the Atlantic and Great Lakes
trade, whereas, in the instant proceeding, the two trades served by
the Conference are not combined under one dual rate system. More-
over, in Agreement-U.S. Atlantic & Gulf/Australia-N. Zealand Con.,
supra, a case cited by Hearing Counsel, we found that a situation
where a dual rate contract covers “both the Atlantic and Gulf as well
as the Lakes” could be “* * * harmful not only to the shipper, but
to the development of the Great Lakes as a trading area;” we also
recognized “* * * that one of the fundamental purposes of the dual
rate law was to allow the steamship conference to compete effectively
with the independent carrier,” and concluded that all interests could
best be served “* * * by the institution of a separate dual rate contract
for the Great Lakes section, independent of the dual rate contract
from the Atlantic and Gulf.”

The Examiner himself has already considered and rejected the
theory that the proposed dual-rate contract will divert cargo from
the Lakes to the Atlantic Coast. On the basis of the present record, we
see no compelling reason, nor has any been proposed to us why we
should disagree with the Examiner on this point. Our conclusion here
also serves to dispose of Hearing Counsel’s suggestion that the Ex-
aminer erred because he “* * * chose not to discuss cases in which the
Commission has reviewed the developing or exploratory stage of water-
borne commerce from the Great Lakes.”

Finally, in support of their position that the proposed contract
should not be approved because it will be detrimental to the develop-
ment of Great Lakes ports,’* Hearing Counsel place great reliance
on the following statement offered by Federal Commerce & Naviga-
tion Co.:

1. A dual rate system in this trade is not warranted at this time because
the trade is in its formative growth years and requires stimulation in the

1 In contending that the institution of the proposed dual rate system will destroy the
natural competition necessary to the establishment of a proper level of rates and the devel-
opment of Great Lakes, it would appear that Hearing Counsel are failing to take into con-
sideration the position that the independent NYK holds in the trade, which position
Hearing Counsel themselves have summarized as follows :

The conference competitor, Nippon Yusen Kaisha Ltd., is not a periodic, undepend-
able Intruder but rather a carrler offering regularly scheduled service. Indeed, in
1966, NYK had eight sailings in the trade, three more than did the entire conference.
NYK maintains an advertising program, regularly solieits cargo and visualizes a simi-
lar number of sailings in the future covering the same ports and carrying a similar
volume of cargo. NYK would be willing and capable of serving other ports on the
Lakes and in 1966 was the only carrier in the trade to serve the Port of Duluth.
(Transcript references omitted.)

We have been provided no reasons why such a firmly established independent is not in a
vosition to provide competitive freight rates.
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form of maximum steamship service providing frequent sailing opportunities
to shippers to encourage their use of United States Great Lakes gateway ports.

2. The trade requires competitive ocean freight rates in order to make possible
the use of Great Lakes shipping services by the shipping public and thereby in-
duce the trade to develop its cargo potential.

3. The institution of a dual rate system by the United States Great Lakes/

South and East African Conference will, in the judgment of Federal Commerce
and Navigation Company, Limited, inhibit the growth of competitive berth
line services in this trade, which is beliéved vital for the future growth and
development of the trade. (kx. 29).
No facts are oftered in support of these conclusions. In addition, Hear-
ing Counsel speculate that “* * * if NYK were forced out of this
trade, Chrysler would have little success in inducing other independent
lines to enter the trade * * *” although there is absolutely no evi-
dence in the present record which would in any way indicate that
NYK is being “forced” out of the trade. On the contrary, the record
bears out the fact that NYK’s competitive position in this trade is
equally as strong, 1f not stronger, than the Conference’s.

In brief, all that we have been offered in opposition to the proposed
contract are speculative conclusions unsupported by any evidence of
record. Such is not ground for disapproval. Hearing Counsel them-
selves concede that their position is based on something less than
“detailed factual evidence” but urge us to take into consideration the
“newness of the trade” and depart from the “Alcoa rule.”” Actually,.
what Hearing Counsel refer to as the “Alcow rule” was first formulated
some 17 years ago by the Federal Maritime Board in West Coast Line,
Ine. v. Grace Line, 3 T.M.B. 586, 595 (1951), wherein the Board ad-
vised that it was “only able to dectde cases on the evidence of existing
facts and the reasonable deductions to be drawn therefrom” and not
on “speculative possibilities.” Even were we of a mind to depart from
this long-standing rule, nothing offered by Hearing Counsel suggests
that thisis the proper case in which to doso.

In the light of all the foregoing, we are wholly unable to con-
clude, on the basis of the evidence of record, that the proposed dual-
rato contract will be detrimental to the commerce of the United States,

17 See Alcoa 8.8. Inc. v CIA. Anonima Venczolana, 7 F.M.C. 345, 361-364 (1962), affqd.
aub. nom Alcoa Steamship Company v. Federal Maritime Com., 321 F 2d 756, 760 (D.C.
Cir. 1963). The Commission has long held that it does not declde cases on speculative pos-
sibilities. We have also stated that the mere possibility that a conference agreement may
result in a violation of the Act is insuflicient reason to disapprove the agreement. A greement
8492—Alaskan Trade, 7T F.M.C. 511, 519 (1963) ; Agreement 134-24—-Gulf/Mediterranean
Ports Conference, 8 F.M.C. 459 (1965). This doctrine has been extended to cover situations
involving section 14b dual rate contracts as well as section 15 agreements. Pacific West-
bound Conference, 9 F.M.C. 403 (1966). Should it appear in the future, however, that any

of the consequences enumerated in section 14b occur, the Commission is specifically au-
thorized by section 14b to withdraw its permission after notice and hearing.
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contrary to the public interest, or unjustly discriminatory or unfair
as between shippers, exporters, and ports, as well as between exporters
from the Great Lakes and their foreign competitors, as alleged.

An appropriate order will be entered.

(Signed) Tumomas Lisi,
Secretary.

No. 67-26

U.S. GreaT LARES/SouTH AND EasT A¥RicA RATE AGREEMENT
ExcLusive PatroNace (Duan Rate) SysTEM

ORDER

Full investigation in this proceeding having been had and the Com-
mission on this day having made and entered of record a Report stat-
ing the findings and conclusions thereon, which Report is hereby
referred to and made a part hereof, and having found that the Ex-
clusive Patronage (Dual Rate) contract of the U.S. Great Lakes/South
and East Africa Rate Agreement submitted to the Commission should
be approved pursuant to section 14b of the Shipping Act, 1916.

Now therefore, it is ordered, That the aforesaid contract of the U.S.
Great Lakes/South and East Africa Rate Agreement is permitted for
use by said Rate Agreement.

By the Commission.
(Signed) Tuomas List,
Secretary.
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Docker No. 65-11

InTERNATIONAL PACKERS LiMITED
V.

Norrr Pi1er Terminar Co., ET AL.

Decided May 10, 1968

Respondents’ tariff provisions relating to “overtime charges” and “extra service
charges” result in unreasonable practices under section 17 of the Shipping
Act, 1916, inasmuch as they provide no standard by which prospective users
of those services can determine applicable charges.

Respondents’ tariff provisions which exclude refrigerator cargo from free time
and from the benefits of the ‘“three o’clock” rule found not unlawful due
to characteristics of refrigerator cargo and Respondents’ facilities for han-
dling such cargo.

Respondents’ tariff provision on wharf demurrage not shown to result in assess-
ment of charges to importer for delays not due to fault of the importer.

Respondents’ tariff provision establishing truck and railroad car loading and
unloading rates not shown to be unlawful under the standards of the
Shipping A.ct, 1916.

Frederick W. Smart for complainants International Packers,
Ltd.

Joseph E. Wyse, Abraham A. Diamond and John P. Kennedy for
respondents North Pier Terminal Co., et al.

REPORT

By tur Commission: (John Harllee, Chairman,; George H. Hearn,
Vice Chairman; Ashton C. Barrett, James V. Day, James F.
Fanseen, C'ommissioners)

This proceeding was instituted by a complaint filed by Interna-
tional Packers Limited (Complainant) against six Chicago terminal
companies and wharf operators who comprise the Port of Chicago
Marine Terminal Association (Respondents). The Complainant
charges that certain of Respondents’ terminal tariff rates and regu-
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lations are violative of sections 15, 16, 17, and 18 of the Shipping
Act,1916 (Act). Reparation is sought.

Hearings were held before Examiner Edward C. Johnson who
issued his initial decision February 7, 1968. In the absence of excep-
tions, we decided to review the Initial Decision on our own motion.

Facrs

Complainant is an importer and exporter of packing house
products, byproducts, and other foodstuffs, operating at the Port
of Chicago.

The Respondents in this proceeding are terminal operators en-
gaged in the business of stevedoring and marine terminal opera-
tions.! As stevedores, they load and discharge cargo from water
carriers. As marine terminal operators, they provide a waterfront
facility and perform various services to accomplish the interchange
of cargo between inland carriers and water carriers.

Prior to March 1965, it had been the practice of steamship lines
serving the Port of Chicago in the foreign trades to include rail-
road car and truck loading and unloading within their ocean line-
haul rates. However, in March 1965, the terminal operators were
notified by the steamship lines that the latter would no longer absorb
the car and truck loading and unloading charges. The notice advised
the Respondents that they would have to file a tariff immediately.

Respondents, thereupon, prepared a tariff and on March 24, 1565,
mailed it to the Commission. The tariff was designated Port of Chi-
cago Marine Terminal Association Tariff No. 1, FMC No. T-12,
FMC-T No. 1 and was effective April 1, 1965. This tariff was the
first ever published by the Respondents and the first ever published
in the Port of Chicago.

Prior to publication of this tariff, and in anticipation that such
publication might be necessary, Respondents conducted a simple cost
study covering the period October 28 to November 8, 1963, in an eftfort
to determine specific railroad car and truck loading and unloading
costs. Respondents realized that the study was inadequate as a basis
for a permanent rate structure, and they then retained Mr. Philip E.
Linnekin, an authority in the field of cost accounting with extensive
experience as a consultant on marine terminal rate matters. On Octo-
ber 26, 1964, he issued a preliminary report, which was followed on
February 18,1965, by a preliminary study limited to the cost of loading’

! The Respondents are North Pier Terminal, Calumet Harbor Terminals, Inc., Great
Lakes Storage and Contracting Co., Maritime Services, Ltd., Rogers Terminal and Shipping
Corporation, and Trans-Oceanic Terminal Corp., and the Port of Chicago Marine Termina}

Association.
11 F.M.C.
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and unloading inland carriers. This study was based on information
supplied by some four of the respondent terminals and covered opera-
tions during the months of October and November 1964. Mr. Linnekin
concluded, and so advised the terminal operators, that these studies,
together with the published rates of other terminals, should provide a
reasonable basis for their initial tariff. He urged, however, that a
more substantive cost study be made by all operators during the 1965
season.

After the opening of the 1965 season, Respondents retained Mr.
Linnekin to conduct the further, more definitive, study he had recom-
mended. This study covered the three-month period of August,
September and October 1965, considered reasonably normal months
representing about 40 percent of the shipping season, and included
the operating results of five of the then operating members of the
Port of Chicago Marine Terminal Association. Data was submitted
to Mr. Linnekin by the terminal operators on the forms which he
prepared, which included separate reports for each rail car and truck
loading and unloading operation. These reports totaled some 19,244
inall. Tonnages, man-hours and direct costs were determined for truck
labor, lift tIucl\s cranes, checkers, foremen, and overhead. Ten per-
cent was added to commodity totals as provision for profit before
federal income taxes. In summary, the study disclosed the following:

Short Total Total Cost Cost per

Tons Cost and Profit 100 lbs.
All Commodities. - - .. ____________ 242,169 $635, 350 $698, 885 14. 4¢
Prepalletized Cargo_ - ... _.____ 8, 388 11, 923 13,115 7. 8¢
Containerized Cargo_ _.____________ 1, 533 2,199 2, 419 7. 9¢

These costs did not include the facility cost factor. The addition of
that factor of 5.4¢ per 100 pounds made the total cost for cach category
respectively 19.8¢,13.2¢ and 13.3¢ per 100 pounds.

These studies prepar ed by Witness Linnekin appeared to be in ac-
cordance with principles underlying the so-called Freas Formula.
They are, however, limited to cost analyses and are not concerned with
such other ratemaking factors as competition, value and ability to pay.

DiscussioN

Complainant has objected to several provisions of Respondents’
terminal, Tariff FMC-T No. 1, alleging violations of the Act and
seeking reparation. The Examiner found no merit in Complainant’s
allegations and recommended against reparation. We agree that rep-
aration is unwarranted, but we find certain provisions of Respondents’
tariff to result in unreasonable practices under section 17.

11 F.M.C.
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At the outset, in reference to certain allegations of Complainant, it
is unclear from the pleadings or from the record in what respects Com-
plainant’s objections are related to violations of the Act. Complainant
has offered statements of dissatisfaction with certain tariff provisions
but has in some instances failed to specify if or in what sense any pro-
visions of the Act are contravened. However, we have considered Com-
plainant’s general allegations of unlawfulness and have attempted to
relate them to each of Complainant’s specific objections.

Definitions

Complainant objects that no provision is made in the “definitions”
section of Respondents’ tariff for palletized goods, containerized cargo,
or other types of normal freight requiring less handling costs. It was
later stipulated by the parties that this portion of the complaint has

been satisfied by an amendment to Respondents’ Tariff No. 2 effective
September 1, 1966.

Owertime Charge
Section 3 of Respondents’ tariff reads in pertinent part:

The rates provided herein are for work performed during normal working
hours, i.e., 8:00 A.M. to 12:00 Noon and 1:00 P.M. to 5:00 P.M., Monday through
Friday, inclusive; all holidays specified in the collective bargaining agreement
in effect being excepted.

Overtime work, i.e., work performed outside of normal working hours, specified
in the collective bargaining agreement in effect, except as specifically set forth
in the immediately preceding paragraph, shall be performed only by mutual
agreement.

Complainant suggests that to avoid discrimination, the tariff should
specify exact holidays and that overtime rates of various classes of
labor should be spelled out to enable verification of charges. Com-
plainant also objects to the reference to the “collective bargaining
agreement” since that agreement is neither public information nor filed
with the Commission.

The Examiner stated that Complainant has made no allegation of
unlawfulness but has merely expressed dissatisfaction with the provi-
sion. The Examiner concludes there is nothing unlawful about the
provision.

The record is scant on this point. However, we feel that the language
of the tariff speaks for itself and we find it to be objectionable inasmuch
as it provides for overtime work to be performed only by mutual agree-
ment and does not specify any standard for determining rates for such
overtime work. In Empire State H'wy Transp. Ass’n v. American
Export Lines, 5 F.M.B. 565, 590 (1959), we considered a terminal con-
ference tariff provision which provided for an extra charge for loading

11 F.M.C.
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or unloading cargo weighing 6,000 pounds per piece. Such charge was
to be determined by negotiation. The tariff provided no standards by
which individual member terminals were to be guided in determining
the special charge. We stated that:

The provisions of respondents’ tariff should be reasonably clear and precise
in order that its application will be understood by the terminals, the truckers,
and the general public, and so that charges will be uniform as between shippers
similarly situated. We consider a tariff provision sueh as this one, under which
it is impossible to know that a charge will be or how it will be determined, to
be an unjust and unreasonable practice in vielation of section 17 of the Act.
We will insist that this provision be modified by the inclusion of reasonable stand-
ards by which the individual terminals will determine this extra handling charge
uniformly.

In Truck and Lighter Loading and Unloading, 9 F.M.C. 505, 517
{1966), we were faced with the situation in which a terminal confer-
ence was performing certain lighter loading and unloading services
without a tariff on a negotiated basis. We stated :

. .. that to the extent such services are performed respondents are required to
have a published tariff to inform potential recipients of such services of the
exact charges to be expected. Negotiated rates are unsatisfactory . . ..

The prineiple of the above-mentioned cases is equally applicable
here. RRespondents hold themselves out to perform overtime services.
The tariff does not specify rates for such services. Neither does it give
any indication, other than the “mutual agreement” language, as to
what criteria will be used to determine such rates. This is unsatisfac-
tory and is found to be an unjust and unreasonable practice under
section 17 of the Act inasmuch as there is no guarantee that Respond-
ents’ overtime charges will be uniform for similarly situated users of
Respondents’ services. However, since the record contains no evidence
that Complainant has ever been injured by this practice, it will not
support an award of reparation,

We think the above applies with equal force to the listing of specific
holidays instead of referring to those specified in the collective bar-
gaining agreement, and we conclude that Respondents’ failure to do
so is an unreasonable practice under section 17.

Three O'Clock Rule

The last paragraph of the “overtime charges” section of Respond-
ents’ tariff reads:

Any carrier in line to receive or discharge ecargo by 3:00 P.M. and which has
been checked in with the Receiving Clerk or Delivery Clerk, as the case may be,
and is in all respects ready to be loaded or unloaded, shall be worked at the
straight time tariff rates, until loading or discharging is completed, with the
exception of refrigerated cargo.

11 F.M.C.
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Complainant charges that the exclusion of refrigerated cargo from
the applicability of this provision results in discrimination and preju-
dice. On the face of the provision, it is apparent that general cargo is
preferred over refrigerated cargo in respect to the three o’clock rule.
We conclude, however, that such preference is not so undue as to result
in a violation of the Act.

Respondents have offered testimony, undisputed in the record, which
serves to explain the difference in treatment. Respondents explained
that refrigerated cargo is excluded from the application of the three
o'clock rule because Respondents are unable to predict when rain,
mechanical breakdown, labor disputes, or other factors might cause
the cessation of loading or unloading of the vessel. Respondents state
that nnloading of refrigerated cargo from the truck would cease in
that event because, unlike general cargo, refrigerated cargo cannot be
set just anywhere in the warehouse or on the dock for sustained periods
of delay awaiting resumption of vessel loading. Respondents feel they
should not be required to guarantee the completion of truck unloading
because to do so would place them in the position of being responsible
for refrigerated cargo on their premises when they do not have ade-
quate storage facilities to protect refrigerated cargo.

For the reasons advanced by Respondents, which were undisputed
by Complainant, we find that Respondents’ practice of exempting re-
frigerated cargo from the benefit of the three o'clock rule results in no
violation of the Act.

Eatra Service Charge

Respondents’ tariff has a provision entitled “Extra Service Charges”
which reads as follows:

When loading or unloading is in other than the ocean bill of lading lots re-
quiring special stowage, split deliveries, handling, sorting, grading or otherwise
selecting the cargo, for the convenience of the carrier, shipper or conrignee, the
Terminal Operator shall make an extra charge for each such service to the party
ordering the service.

Complainant alleges that this provision allows a charge which is too
broad and indefinite and which should be restricted to actual labor
used in extra service. Complainant states that the actual man-hour
rates in effect should be shown in the tariff to enable the exporter or
importer to accurately check the charges and to avoid discrimination
between shippers.

The Examiner found that there is insufficient record testimony to
show that this provision is in violation of any statutory provisions.

We disagree with the Examiner’s conclusion since, as in the case of
the “overtime charge” provision, this provision contains no standard

11 F.M.C.
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of determining rates to be applied on such extra services. For the same
reasons advanced in respect to the “overtime charge” provision, we find
the extra service charge provision to be an unreasonable practice under
section 17 of the Act. Respondents will be required to include in their
tariff some reasonable standard to enable users of the services to deter-
mine applicable charges.

Complainant admits that he has had no shipments to which this
provision applies and that he was never billed for extra charges. For
these reasons, Complainant is not entitled to reparation on account of
the unreasonable practice.

Free Time

Respondents’ rule regarding free time provides five days for import
cargo and ten days for export cargo, but states that no free time shall
be allowed on refrigerator cargo. Complainant is of the opinion that
failure to allow free time on refrigerator cargo is unreasonable and
discriminatory. Complainant argues that Respondents could allow
free time on refrigerator cargo and still protect themselves by includ-
ing in their tariff a clause which relieves the terminal operator of
liability for deterioration of refrigerator cargo left during free time
periods.

The Examiner concludes that there was insufficient record evidence
to support the allegation that lack of free time on refrigerator cargo
is unreasgnable and discriminatory. We agree.

In Investigation of Free Time Practices—Port of San Diego, 9
F.M.C. 525, 539 (1966), we considered certain free time practices and
stated :

Thus the establishment of the minimum amount of free time which under the
law must be granted by carriers is a relatively simple proposition—the period
must be realistically designed to allow the consignee sufficient time to pick up
his cargo, taking into account physical limitations of the facilities, other delays,
etc, i.e., the so-called transportation necessities of the particular port or terminal.

In determining whether Respondents are justified in denying free
time to vefrigerator cargo, we must take into account the physical
limitations of Respondents’ facilities and the necessities of Respond-
ents’ terminal. The record shows that Respondents have very little
storage space for refrigerator cargo and in those terminals in which
it does exist, storage is provided for the benefit of the vessel operators
and is not offered to shippers as a public service. Consequently, Re-
spondents generally attempt to handle refrigerated products in co-
ordination with the loading of the vessel thereby precluding any stor-
age or placing on the dock for sustained periods of time. It is apparent
that Respondents do not have the facilities to provide free time on

11 F.M.C.
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refrigerator cargo and therefore their failure to so provide is neither
unreasonable nor unduly prejudicial.

Furthermore, the record shows that various other terminal operators
thronghout the country have similar rules denying free time on
refrigerator cargo.

Complainant’s suggestion that Respondents provide free time on
refrigerator cargo while disclaiming liability for deterioration is like-
wise objectionable. As pointed out by Respondents, it would be unwise
for them to attempt such a procedure inasmuch as their insurance
underwriters were of the opinion that, as a public terminal, Respond-
ents could not contract away their liability.

Wharf Demurrage

Respondents’ tariff provides for a demurrage charge against the
owner of import cargo if the cargo remains on the pier after expira-
tion of free time. Complainant states that cargo is frequently held up
on the pier while awaiting Government inspection and that to assess
demurrage charges when the cargo is held up due to no fault of the
importer is unreasonable.

The only evidence to support Complainant’s allegation that Gov-
ernment inspection officials have held up cargo beyond free time periods
is Complainant’s testimony to the effect that it is “fairly common”
that the Department of Agriculture is unable to make a complete in-
spection during the five-day free time period. Complainant’s witness,
however, admitted that their company has never been assessed demur-
rage charges under this provision of the tariff. While we agree with
Complainant that an importer should not be assessed demurrage
charges when cargo is held up due to no fault of his own, the record
before us does not sufficiently establish that such does occur at Re-
spondents’ terminals. Accordingly, we find no illegality in Respondents’
demurrage charge provision.

Loading and Unloading Charge

Respondents’ tariff assesses a charge of nine cents per 100 pounds
for the service of loading and unloading cargo to and from railroad
cars and trucks.

Complainant suggests that the nine-cent rate is unreasonable inas-
much as it greatly exceeds the actual costs of loading and unloading
trucks in the Chicago area. Complainant has offered certain testimony
from a compilation made by the Interstate Commerce Commission,
which is said to support the proposition that truck loading or unload-
ing charges in excess of three or four cents per 100 pounds would be
excessive and unreasonable.

11 F.M.C.
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The Examiner correctly recognized that this same tariff charge was
given full consideration by us in Docket 65-12—Crown Steel Sales,
Ine. v. Port of Chicago Marine Terminal Association, 7 S.R.R. 1015
(January 27, 1967) (adopted Initial Decision). We there fou-nc.l that
the nine-cent rate was not an unjust or unreasonable practice, did not
unduly or unreasonably prejudice shippers using the Port of Chicz.Lgo,
did not operate in a manner detrimental to the commerce of the United
States, and was not contrary to the public interest.

Nothing has been offered in this proceeding which would cause us
to change our conclusion reached in Docket 65-12. The testimony
offered by Complainant is of questionable relevance or probative value
inasmuch as the cost figures which are said by Compainant to demon-
strate loading costs at Chicago did not include allowances for super-
vision, billing and clerical expense, cost of facilities or overhead.
On the other hand, the cost figures offered by Respondents in Docket
65-12 and again in this proceeding are significantly more thorough
and reliable. Weighing Complainant’s evidence here against our con-
clusion in Docket 65-12 that Respondents’ expense of truck loading
exceeds its charge of nine cents per 100 pounds, we cannot conclude,
as Complainant would wish, that the nine-cent charge is excessive.

Complainant further charges that Respondents’ loading and un-
loading rate is objectionable in that it fails to classify charges as to
commodities and handling characteristics, thereby resulting in dis-
crimination against easier handled cargo. Complainant is particularly
disturbed by Respondents’ failure to publish a lower charge for pal-
letized and container cargo.

A similar challenge of the same tariff provision was made in Docket
65-12, supra. There we found no violations but we stated that the
prolonged continuance of the across-the-board nine-cent charge may
be subject to question. We pointed out that while Respondents acted
in good faith in the first instance in initiating the disputed rate, they
would subsequently gain sufficient experience to enable them to deter-
mine a rate structure under which the charges will be compensatory
and will be borne by those for whom the services are rendered. We
warned that prompt action to this end is expected.

Since the same tariff is in question here, our previous findings and
conclusions are applicable. The Examiner observed that in a subsequent
reissuance of their tarift, Respondents in fact published a lower charge
for palletized and container cargo (FMC-T No.2). We have examined
Respondents’ latest reissuance of their tariff on file here, FMC-T No.
4, effective April 8, 1968, and have found that Respondents have in
certain respects published rates related to commodities and handling
characteristics.

11 F.M.C.
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Consistent with our conclusions in Docket 65-12, supra, we find
nothing unlawful in Respondents’ failure to classify charges as to
handling characteristics of commodities in its tariff, FMC-T No. 1.
Our examination of Respondents’ subsequent tariffs demonstrates con-
tinuing good faith on their part.

Complainant also objects to Respondents’ truck loading and unload-
ing rate provision because it fails to provide for a “partial loading or
unloading” charge on truck deliveries. The term “partial loading or
unloading” refers to the practice of moving cargo between a place on
the dock and the tail gate of the truck, but involves no movement of
cargo on the truck. Complainant states that many truck tariffs provide
that the driver and sometimes a helper will move the cargo on the
truck to and from an area directly accessible to the tail gate. Under
Respondents’ tariff, this is not permitted since Respondents’ tariff does
not provide for partial loading or unloading.

Respondents point out that they are unable to provide partial load-
ing and unloading services because the union contract between Local 19
of the International Longshoremen’s Association and the individual
Respondents states that thie trucker shall at no time handle any cargo.
Respondents fear that to allow partial services would result in im-
mediate labor troubleand most likely a strike.

‘We have previously considered the failure of a terminal operator
to provide a partial loading and unloading and found it to be justi-
fied. In E'mpire State Hwy Transp. Ass'n, supra, at p. 589, we stated
that the elimination of partial service would relieve congestion at the
piers, reduce costs, and would remove an important area of friction
and dispute between truckers and terminals.

We find that Respondents’ failure here to provide a partial loading
and unloading serivce has not been shown to result in violation of
the Act.

CoNCLUSION

We have considered the complaint in its entirety and have found
Respondents’ tariff provisions regarding “overtime charges” and “extra
service charges” to result in unreasonable practice in violation of sec-
tion 17 of the Act. The record shows that Complainant has suffered no
injury as a result of such practices and accordingly, the requested
reparation is denied.

[sEAL] (Signed) Tuoaas Lisi,

Secretary.
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Docker No. 65-11

INTERNATIONAL Packers LiMITED
v.
Norra Pier TerminaL Co., ET AL,

ORDER

This proceeding having been initiated by complaint of International
Packers Limited, and the Commission having fully considered the
matter and having this date made and entered of record a Report con-
taining its findings and conclusions thereon, which Report is hereby
referred toand made a part hereof ;

1t is ordered, That respondents be, and they are hereby, notified and
required to cease and desist from engaging in the practices found herein
to be unreasonable under section 17 of the Shipping Act, 1916 (46
U.S.C.816) ; and

It is further ordered, That respondents be, and they are hereby, re-
quired within 30 days after the date of service of this order to modify
the provisions of their tariff in a manner consistent with our Report
herein; and

It is further ordered, That the complaint in Docket No. 65-11 is
hereby dismissed.

By the Commission.

[sEAL] (Signed) Tmonas List,

Secretary.

11 F.M.C.
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[Numbers in parentheses following citations indicate pages on which the particu-
lar subjects are considered)

ADMINISTRATIVE PROCEDURE ACT. See Practice and Procedure.
AGREEMENTS UNDER SECTION 15. See also Terminal Operators; Wharfage.

—-In general

There was no evidence of an unfiled section 15 agreement between a carrier
and shipper-van lines. The carrier’s rates were available to all shippers alike.
The record showed ounly an association between the carrier and its customers.
Rates on U.S. Government Cargoes, 263 (284-285).

To the extent that a carrier (member of conferences) will transport cargo
in a through movement between inland ports and ocean ports, it will engage in
activities beyond the scope of the approved conference agreements and dual rate
contracts and thus not subject to their provisions. The carrier will not be free
to use a dual rate system for any portion of its through movements. To the
extent the carrier will engage in a port-to-pont movement, it will still be subject
to all of its conference obligations. To the extent the conferences -attempt to
apply their arrangements to cargo involved in other than port-to-port move-
ments, their conduct is unlawful as unauthorized by their approved arrangements.
The carrier’s charge for the water portion of its through service need not be the
same as the port-to-port rates in the conference tariffs. Container Marine Lines
Through Intermodal Container Freight Tariffs Nos. 1 and 2, FMC Nos. 10 and
11, 476 (490-492).

Contention of a conference member that the filing of papers in a proceeding
investigating its tariffs by the other conference members constitute an unap-
proved section 15 agreement, inasmuch as the member did not :authorize the
filing and the conference agreement requires unanimous vote, is without merit.
Such interpretation would thwart the conference from bringing an action against
a member for any violation of the Shipping Act. This would be against the public
interest and the Commission could not approve any agreement authorizing such
an effect. 1d. (492).

—Antitrust policy (See also Merger of carriers)

Antitrust exemption which results from approval of agreements under section 15
was granted by Congress only on the asumption that the anticompetitive combina-
tions thereby authorized would be effectively supervised and controlled by an
agency of the government. Calcutta, East Coast of India and East Pakistan/
U.S.A. Conference, 43 (46).

—Approval
Agreement among three carriers which would permit joint data processing and
joint purchasing programs was approved in the absence of any showing of
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unjust discrimination, unfairness, detriment to commerce, or any violation of
the Act. It could not be assumed that the carriers were attempting to induce
illegal price discrimination (unjustified volume discounts on purchases of fuel
oil). Agreement for Consolidation or Merger Between American Mail Line,
Ltd., American President Lines, Ltd., and Pacific Far East Line, Inc., 53 (68-70).

An agreement between a conference in the North Atlantic-Mediterranean out-
bound trade and a conference in the South Atlantic and Gulf-Mediterranean
outbound trade, providing that the chairmen of the conferences may discuss
‘“transportation conditions” and “agree to recommend to their respective con-
ference member lines the adoption of ocean freight rates and practices applicable
to common commodities” is an agreement allowing the conferences jointly to
fix and regulate rates. The agreement is not contrary to the public interest and
there is no showing of any reasonable probability of detriment to commerce of
the United States. The agreement should be approved w«ince, inter alia, it would
benefit commerce by assisting in maintenance of non-discriminatory rates appli-
cable to ports in the different ranges. Uniformity of rate action would tend to
eliminate preferences between ports. Inter-Conference Agreements United States/
Mediterranean Trades, 183 (189, 193-195).

Conference agreement governing trade between certain United States ports
and ports in several South American countries is approved. Provisions of the
agreement which recognize the policies of the United States and Brazil with
respect to their foreign commerce and merchant marines were not objectionable
under section 15. The agreement does not bind conference members to any posi-
tive action in furtherance of Pan-Americanism (national flag lines vis-a-vis third
flag carriers), and does not require members to relinquish their rights to future
negotiations on any terms and conditions of the agreement, or their rights to
appeal any condition that might develop in the future, or their rights to appeal
any quota or condition set up by any pooling agreement. Inter-American Freight
Conference Agreements Nos. 9648 and 9649 and Other Related Agreements, 332
(336-338).

An evidentiary hearing is not required before approval of a conference agree-
ment in a trade to permit exploration of alleged malpractices in the trade, of
the effects of decrees of a foreign country whose commerce was involved in the
trade, or whether the agreement represents the full agreement of the parties.
There is need to restore some form of stability and order in the trade whether
or not actual malpractices exist. Absent an agreement the foreign government
may unilaterally allocate shipments to assure minimum participation of national
flag lines, and approval will not affect the power of the government to take
such action. Existence of other agreements, already filed or to be filed, does not
render the subject agreement less than complete. The conference agreement is
a self-contained agreement and does not prevent the parties from entering into
other agreements which can be acted on when filed with the Commission. Id.
(340-342).

Approval of conference agreement does not mean that the Commission is relin-
quishing control over the trade. The agreement is approved for a period of 18
months. The trade is one in which relatively short periods of time can produce
significant changes in circumstances. The limitation will give the panties an
opportunity to restore order in the trade and allow them to demonstrate that
the conference will operate to the benefit of the shipping public. Id. (342-343).

—Cancellation

Conference agreement is cancelled for failure of certain members to comply
with subpoenas lawfully issued pursuant to section 27 of the Shipping Act.
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The public interest requires that the Commission remove the aegis of section
15 from the concerted activities of an anti-competitive combination whose
refusal to supply lawfully demanded information frustrates the Commission’s
efforts at effective supervision and control of those activities and deprives a
shipper in our commerce of the necessary means to prosecute his complaint (of
unlawful rates) under the Shipping Act. Failure to cancel would grant the
parties that ‘‘unrestricted right of action” which Congress withheld in 1916.
Calcutta, East Coast of India and East Pakistan/U.S.A. Conference, 43 (47).

Failure of Congress to enact Commission proposals to condition approval of
agreements under section 15 upon designation of a person on whom service of
process could be made within the United States, and upon a provision in the
agreement for advance agreement for submission of information, wherever
located, if required by proper Commission order, did not mean that the Com-
mission lacked the power to cancel an approved agreement for failure of con-
ference members to produce documents under subpoena. The legislative history
showed that, at the request of the State Department, a committee of one house
rejected an amendment passed by the other. Congress left the agency’s powers
to require production of documents located abroad as they were under existing
law. Id. (47—48).

Exercise of the Commission’s power to cancel a conference agreement for
failure of some members to comply with subpoenas would not be withheld
because the demands had not been made on the conference itself. The conference
is only its member lines. 1d. (4849).

Cancellation of conference agreement for failure of some conference members
to comply with subpoenas for production of documents located abroad would
not be withheld because other members offered full compliance. Continued oper-
ations of the conference could or would be screened from Commission supervision
insofar as that supervision was dependent on full compliance with lawful de-
mands for information. Such a result was not to be contemplated lightly since,
because of its nature, effective supervision was almost totally dependent upon
the Commission’s ready access to information on conference activities and actions.
1d. (49).

In determining to cancel a conference agreement for failure of some members
to comply with subpoenas for production of documents located abroad, it did
not matter that members refusing compliance were doing so because of laws
or decrees of their respective sovereigns. Effective regulation is the sine qua non
for antitrust exemption under the Shipping Act; and since regulation is directly
dependent upon compliance with the Commission’s lawful orders, the Commis-
sion cannot, if it is to discharge its statutory responsibilities, continue an ex-
emption for the concerted activities of any combination even a portion of whose
members refuse compliance. This is not interference with the internal affairs of
foreign nations nor ‘“punishment” for activity over which conference members
have no control. Carriers willing to comply with the subpoenas were free to
file a new conference agreement. Id. (49-50).

The Commission did not lack ‘“substantial evidence” upon which to base can-
cellation of a conference agreement for failure of some conference members to
comply with subpoenas for production of documents located abroad. No dis-
tinction exists between disapproving a newly filed agreement and cancelling
an already approved agreement. Even if it did, the agreement should be cancelled
as contrary to the pubic interest within the meaning of section 15. Id. (50).
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An agreement between competing carriers to merge, since it eliminates all
competition between the parties, is within the literal language of section 15 as
an agreement ‘“controlling, regulating, preventing or destroying competition”.
Under the “plain meaning” rule of statutory construction, the Commission would
have jurisdiction over the agreement. However, the applicability of the rule
today would seem at best doubtful, and its validity has been seriously challenged
by the Supreme Court. Agreement for Consolidation or Merger Between American
Mail Line, Ltd.,, American President Lines, Ltd. and Pacific Far East Line,
Inc., 53 (56).

Neither the language of section 15 nor its legislative history shows that
Congress did not intend section 15 to cover agreements between carriers to merge.
Congress recognized that it could not legislatively control foreign mergers. A
reasonable construction of section 15 would normally exclude foreign mergers
from its coverage just as it would include domestic mergers. As to a merger
between a U.S.-flag and a foreign flag carrier, there might be difficulties,
but no more than there would be under the antitrust laws were business entities
other than common carriers by water involved in the hypothetical merger. The
Commission is concerned with equality of treatment regardless of flag under the
Shipping Act. Subjecting an agreement between U.S.-flag carriers to merge to
Commission scrutiny under section 15 will not operate to the detriment of
foreign-flag carriers. Provisions of the Interstate Commerce and Federal Aviation
Acts referring to mergers were enacted after section 15, and the subsequent
specificity on the part of Congress in those Acts does not diminish the broad
authority given in section 15 over anticompetitive agreements. Provision in
section 15 for continuing supervision over agreements where it is called for does
not limit the Commission’s authority to only those agreements. Approval of an
agreement to merge might be withdrawn or the agreement ordered to be
modified. Just what the consequences would be were not before the Commission
and speculations would be fruitless. Id. (56-61).

Commission lack of power to order divestiture, which power both the ICO
and CAB get from section 11 of the Clayton Act, does not mean that the Com-
mission lacks jurisdiction over mergers between carriers. If there is a merger
by agreement, the agreement must be filed for approval under section 15 and
if the agreement is approved, the merger takes place. If the agreement is not
filed and is nevertheless carried out, the parties are at large under the antitrust
laws and any remedy appropriate to those laws would be applicable. Id. (61).

The inclusion of the Commission in section 7 of the Clayton Act, while perhaps
not “an unqualified acceptance of section 15 merger jurisdiction”, showed that
Congress was aware that the Commission claimed such jurisdiction. The Com-
mission has on several occasions notified Congress that it has such jurisdiction.
Id. (65-66).

Agreement among competing carriers to merge is subject to section 15 and
to the extent that the section does not contain such words as “merger” or
“corporate unifications” in describing the agreements covered therein, some
implication is admittedly involved. But a great number of the agreements, such
as terminal leases, transshipment agreements and a host of agency agreeinents,
are not by name expressly included in section 15. Agreements to merge are
literally agreements ‘“controlling, regulating, preventing, or destroying competi-
tion”, and when approved are expressly exempted from section 13. The principle
that repeals of the antitrust laws by implication are disfavored, is not applicable.
1d. (66).
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Merger agreement among competing carriers is approved on the basis of the
findings and conclusions in the Initial Decision. Question of the impact of the
merger on subsidy is a matter for the Maritime Administration. Employee pro-
tection and prevention of local labor problems are peculiarly within that area
of labor management relations which has been considered to be a part of
managerial discretion beyond regulatory intervention by the Commission and
its predecessors. The agreement is more than a mere agreement to agree and is
sufficient for approval. Agreement for Consolidation or Merger Between American
Mail Line, Ltd., American President Lines Ltd.,, and Pacific Far East Line,
Inc., Id. 81 (82).

Carriers seeking approval of a merger agreement were not required to justify
the merger by showing that it was necessary to produce important public bene-
fits and was based on a serious transportation need. This is inconsistent with the
plain words of section 15, as well as prior Commission and court decisions. Such
showing is not necessary where it does not appear that an agreement would
otherwise be contrary to the public interest or detrimental to commerce. The
standards of section 15 are the ultimnate and only bases for disapproval.
Id. (105-106).

The Commission is not to measure proposed agreements by the standards of
the antitrust laws, and in fact cannot decide definitely whether a contemplated
transaction is forbidden under any of the ramifications of those laws; neverthe-
less, it may not ignore their policy. The “public interest” within the meaning
of sections 15 includes the national policy embodied in the antitrust laws.
Id. (108).

Section 7 of the Clayton Act sets forth the policy of the antitrust laws con-
cerning mergers. Mergers are restrained to the extent-that such combinations
may tend to lessen competition or tend to create a monopoly. 1d. (106-107).

The courts have developed market analysis principles to determine the prob-
able effect of a merger to lessen competition or tend to create a monopoly. Under
the antitrust laws, this effect must be measured within a definite area of effec-
tive competition, or ‘“relevant market”, as to product or services, and as to geo-
graphical boundaries. The relevant geographical market, in connection with a
proposed merger of carriers would be that portion of the United States which
utilizes ocean transportation of frelight between California and the Far East.
The outer boundary of the relevant service market would be transportation
between the Far East and California in dry cargo vessels. Id. (107-108).

The relevant service market, in connection with a proposed merger of subsi-
dized carriers, would be transportation between California and the Far East in
dry cargo vessels. A further restriction to subsidized U.S.-flag liners only was
clearly artificial. The slightly broader classification of all U.S.-flag liners was
subject to similar criticism. U.S.-flag liners were in direct competition with
foreign-flag liners. The most important “relevant market” question was whether
the services of nonliner vessels should be considered. Whether the “relevant
market”, for antitrust purposes, should be the liner market only, or liners plus
nonliners, market share was by no means controlling as to the public interest
which was the ultimate test. Id. (108-110).

A merger must be functionally viewed in the context of its particular industry.
The significance of merging carriers’ aggregate share of the market was con-
siderably diminished by the nature of the shipping industry. Ocean carriers in
our foreign commerce are subject to some rate regulation by the Commission and
the Shipping Act provides an effective safeguard against the evils attending
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monopoly. Control of cargo rates and practices by a single carrier, no matter how
large, is virtually impossible. Id. (111).

Base of market entry and the existence of interflag competition makes it
apparent that for a single ocean carrier, even with what would be considered
in some industries a disproportionate share of the market, to control prices or
exclude competition is not practically possible, at least in the trade served by
three carriers proposing to merge. Id. (112).

No substantial increase in economic concentration will result from the merger
of American President Lines and its 93-percent-owned subsidiary, American
Mail Line. The concentration resulting from the merger of Pacific Far East Line
is somewhat diluted by the affiliation, through common ownership of stock, which
hag existed for more than 10 years. Congress’ concern with concentration as
such is directed to economic concentration in the American economy. U.S.-owned
carriers in foreign commerce are a part of the American economy but foreign-
owned carriers are not. Foreign carriers are free to concentrate and have done
so. This must be considered in weighing the merger of U.S.-flag carriers ‘in the
same trade areas. Id. (112-113).

Under circumstances where U.S.-flag participation in cargoes inbound and
outbound between California and Japan had been decreasing steadily, it would
serve the public interest to permit a merger of three carriers serving the trade,
which would improve the efficiency and ability to compete of U.S.-flag vessels
serving the trade as well as less profitable trades, without stifling or excluding
either U.S.-flag or foreign-flag competition. Id. (113).

The record establishes that substantial economies and efficiencies of scale will
result from proposed merger of three carriers serving trade between California
and Japan. It is not material that the stockholders of the merging companies
will benefit. In the view of the Supreme Court, “the public interest is served by
economy and efficiency in operation”. Id. (113-114).

Merger between three carriers serving the California-Far East trade will not
tend to create a monopoly, or lessen competition except for elimination of such
service competition as exists among the merging carriers in a portion of trade
route 29. Ample competition will remain as another carrier is about to enter this
trade. Id. (114).

Proposed merger between competing carrier is not discriminatory or unfair as
between other carriers or shippers or other classes referred to in section 15.
Shippers and ports will be benefitted by improvements in service. The record
does not establish ‘the probability of any destructive or stifling effect upon
competition or any competitor. Id. (115).

Contractual and legal obligations of carriers (proposing to merge) as sub-
sidized carriers, and resulting control through MarAd over their maxXximum and
minimum sailings and their trading areas, have been considered. It is not
necessary to rely on these and thus to pass on to MarAd responsibility for
preventing any injurious effects of the merger; nevertheless, it is recognized
that as among subsidized U.S.-flag carriers, the existing power of government
control would make destructive competition impossible in practice. Id. (115).

It is not certain whether proposal of carriers to merge would violate the
antitrust laws, but the Commission need not determine this, and in fact cannot
definitively do so. To the extent that it does touch upon the policy of the antitrust
laws, the benefits of the merger will outweigh any potential injury. It is com-
cluded that the merger will not be contrary to the public interest, detrimental
to commerce of the United States, or in violation of any provision of the
Shipping Act. Id. (115).
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—Maodification

The Commission may disapprove or modify a conference agreement where a
conference rate is so unreasonably high or low as to be detrimental to commerce
of the United States. Rates on U.S. Government Cargoes, 263 (282).

It is the policy of the Commission to withdraw approval of agreements where
they have become dormant. Where there is no need for a section 15 agreement,
leaving such agreement on the books to await a future event which was con-
templated by original approval tends to handicap Commission responsibility to
see that section 15 agreements operate in a manner consistent with law.
Conference agreements having as their very core the negotiation of rates with
MSTS, an activity which cannot be implemented at present, must be modified
to delete authorization to negotiate rates with MSTS. Id. (286-287).

~—Rates

The Commission and its predecessors have uniformly held that the expression
“every agreement” in section 15 does not include ‘‘routine operations” relating
to current rate changes and other day-to-day transactions. “Routine operations”
has consistently been interpreted by the Commission to include conventional
rate changes. Boston Shipping Assn., Inc. v. Port of Boston Marine Terminal Assn.
and Massachusetts Port Authority, 1 (5).

Section 15 allows carriers to band together for joint ratemaking purposes.
However, a conference is not permitted to engage in activity which is incom-
patible with the regulatory purposes of the Act. A conference, no matter what
authority its organic agreement may contain, is not authorized to violate other
provisions of the Shipping Act nor the general standards of section 15. Rates
on U.S. Government Cargoes, 263 (282).

Conference agreement, under which rates on military cargoes were reduced
so that they were noncompensatory, with the design of driving a competitor out
of the trade, had operated in a manner which was knowingly at odds with the
requirements of section 18(b) (5) and which was detrimental to commerce and
contrary to the public interest. The agreement, therefore, operated in @ manner
which was in violation of section 15. Id. (283).

Fixing of special reduced rates by a conference on open-rated commodities
was not a ratemaking action resulting from an unfiled and unapproved agreement.
The conference agreement expressly authorized conference members to place
“special conditions” on open-rated commodities. Moreover, the tariff specifically
required that all “tariff-rules and regulations must be observed” with respect
to open-rated items. This would of necessity include those relating to the rate
reductions provided in the tariff. Special Rates to Alexandria and Port Said—
North Atlantic Mediterranean Freight Conference, 291 (296).

—Right of independent action

Revision of terminal tariff by one member of terminal association, acting under
the right of independent action of the basic agreement, was within the scope
of the basic agreement. The agreement expressly provided that “the party
proposing a change reserves the right to make it effective at its own wharves
or piers regardless of the action of the other [terminal operators]”. The only
limitation on the right was adequate notice to the others and such notice was
given. Boston Shipping Assn., Inc. v. Port of Boston Marine Terminal Assn. and
Massachusetts Port Authority, 1 (6-7).

Conference agreement does not have to provide for the right of members to
act independently on rates, etc. because of decrees and resolutions of a foreign
country involved in the trade, which decrees reserved exports of the foreign



546 INDEX DIGEST

country to conference members. Inclusion of an independent action clause will
not create any “outside’ competition and, as for competition within the confer-
ence, the agreement provides for as much as most other conference agreements.
Inter-American Freight Conference Agreements Nos. 9648 and 9649 and Other
Related Agreements, 332 (338-340).

—Self-policing

Self-policing system which provides for review of Neutral Body decision by
a panel of arbitrators is approved. A de novo trial before the arbitrators is not
required. Review is limited to consideration of the record of the neutral body’s
proceeding, together with pleadings to be submitted by the parties. The arbitra-
tors are free to reach their own decision on the question of guilt and on the
level of the fine to be assessed. Modification of Self-Policing Provisions of Agree-
ments No. 150 and 3103, 434 (440-441).

—Unapproved agreements

Where there was a substantial identity of membership in two approved con-
ferences, the existence of an unfiled and unapproved agreement to fix rates
could not be inferred from instances of identical or parallel rate actions fol-
lowing the legal conveyance of information from one to the other. Inter-Confer-
ence Agreements United States/Mediterranean Trades, 183 (196).

BILLS OF LADING.

Carrier providing a through transportation service (port-to-port between the
United States and the United Kingdom and inland transportation in the United
Kingdom) must revise its bills of lading to make clear that it is accepting com-
mon carrier responsibility for the through movement. Container Marine Lines
Through Intermodal Container Freight Tariffs Nos. 1 and 2, FMC Nos. 10 and 11,
476 (484-485).

BURDEN OF PROOF.

Whether or not Hearing Counsel had the burden of showing that rates and
charges which were not suspended were unjust or unreasonable, was not
determinative of the proceeding, since the carrier had justified its rates and
charges on the basis of sufficient evidence of record. American Union Transport,
Inc.—Increased Rates and Charges on Iron and Steel, New York to Puerto Rico,
149 (154-155).

Section 3 of the Intercoastal Act provides for hearings concerning the lawful-
ness of new rates filed with the Commission. The second paragraph of the sec-
tion provides for suspension of such rates pending hearing and decision, and
further provides that at any hearing “under this paragraph, the burden of proof
to show that the rate . . . is just and reasonable shall be upon.the carrier or
carriers”. The paragraph referred to in the quoted sentence refers only to
suspension rate cases. Investigation of Minimum Charges and Terminal Delivery
Services—Atlantic-Gulf/Puerto Rico Trades. 222 (230).

Both section 3 of the Intercoastal Act and Rule 10(0) of the Commission’s
Rules of Practice and Procedure quite clearly place the burden of proof on the
carriers only in suspension rate cases. The legislative history does not support the
view that carriers were also to have the burden of proof in non-suspension cases.
Id. (231).

Where a non-suspended rate is preferential on its face, and is not suspended,
the carrier must go forward and show why the prima facie preference should
not be fatal to approval. Id. (232).
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Where a rate increase was not suspended, Hearing Counsel had the burden
of proof under section 3 of the Intercoastal Act and Rule 10(o) of the Com-
mission’s rules to show that the increase was unreasonable. Since the burden
was not met, the increase was not unreasonable. Id. (232).

DEFERRED REBATES.

Action of a carrier in changing its supplier of chinaware did not violate section
14 First. It was immaterial whether the carrier was pressured into the change by
threats of loss of commercial shipments. If by any stretch of the imagination
the carrier’'s action was a “deferred rebate”, it was not the kind or descrip-
tion defined in section 14 First. Maddock & Miller, Inc., v. United States Lines
Co., 28 (31).

Section 14 First applies only to common carriers. Thus a complaint charging
deferred rebates by persons other than common carriers was dismissed as to such
persons. Id. (32).

DEMURRAGE. See Free Time.

DISCRIMINATION. See also Dual Rates; Free Time; Rates.

Revision of terminal tariff to assess wharfage against the vessel rather than
the cargo was not a violation of section 16, as being “unjustly discriminatory”
against the carriers who had historically used the terminal’s piers, and “unduly
prejudicial” in favor of carriers who used other piers in the port involved at
which no such charge was assessed. Unless a terminal operator controls both
terminals at which the different charges are assessed, the terminal operator
cannot be held to have illegally discriminated against or preferred a carrier.
The tariff involved was that of the Port Authority which owned all of the public
terminals, but which controlled the wharfage charges only at the piers which it
operated. The wharfage charge had been assessed against all carriers which used
the Port-operated piers. The Port Authority’s lack of control over the level, or
method of assessment of wharfage charges at piers not subject to its operation
precluded the existence of any unlawful discrimination or prejudice. Boston
Shipping Assn. v. Port of Boston Marine Terminal Assn. and Massachusetts
Port Authority, 1 (7-8).

No illegal discrimination or prejudice could be attributed to a Port Authority
terminal tariff revision to assess wharfage against vessel rather than cargo at
piers operated by Port Authority (leaving the charge against cargo at the
piers of other terminal operators who were lessees of the Port Authority). To
constitute a violation of section 16, there must always be given unequal treatment
of persons by the carrier or other person subject to the Act. The manifest purpose
of the section is to require those subject to the Act to “accord like treatment
to all shippers who apply for and receive the same service”. The Port Authority
had afforded equal treatment to all carriers since the tariff revision was put into
effect and the charge had been assessed equally against users of the Port-
Authority-operated piers. There had been no showing of any competitive dis-
advantage injurious to any vessels using the Port Authority-operated piers.
Id. (8).

Under section 2 of the Interstate Commerce Act (the counterpart of section
17 of the Shipping Act), discrimination arises when two shippers of like traffic,
shipping over the same road between the same points under substantially similar
circumstances and conditions, are charged different rates. Unlike section 3 (the
counterpart of section 16), the equality required under section 2 is not dependent
upon any showing that the shippers or consignees involved compete in the market-
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place. Where the conditions of section 2 are met, a carrier may not make a differ-
ence in rates because of differences in circumstances arising either before the
service "of the carrier began, or after it was terminated; nor may a carrier
make a difference in rates based upon the identity of the shippers and this is so
whether the unfavored shipper is injured or not. North Atlantic Mediterranean
Freight Conference—Rates on Household Goods, 202 (212).

Under the Interstate Commerce Act, to constitute unjust discrimination there
must be two shippers of like traffic over the same line between the same points
under the same circumstances and conditions but who are paying different rates.
In such a case it is immaterial that the shippers are not in competition with
each other. Where the service is different or the transportation is between
different localities, it is a case of undue or unreasonable preference or prejudice
unless the many relevant considerations render the different rates reasonable.
Ordinarily, the shippers involved must be competitors. Applying this construction
of the terms of sections 16 and 17 of the Shipping Act will not result in whole-
sale destruction of Shipping Act precedent. Id. (213).

Whether unjust disecrimination under section 17 also constitutes undue or un-
reasonable preference or prejudice under section 16 is not decided. Section 17
applies only to common carriers by water in foreign commerce and if the circum-
stances and conditions constituting unjust discrimination under section 17 are not
encompassed within the scope of section 16, it may be possible to argue that unjust
discrimination is not prohibited in offshore domestic trades, a highly dubious
constructon of the Act. Id. (214—footnote 20).

A number of cases clearly indicate that predecessor agencies of the Commission
were aware of the difference between sections 16 and 17 of the Shipping Act
(i. e. the distinction between unjust discrimination on the one hand and undue
or unreasonable preference on the other, as between shippers). While discussions
in many precedents often use “preference or prejudice” and “discrimination”
interchangeably, the actual conclusions in a great many, if not all, are based
upon the distinction between the two. Id. (213-216).

Whatever ithe criteria for measuring or judging unjust discrimination between
ports may be (transportation would not be “between the same points”), there
are no differences in transportation conditions between land carriage under the
Interstate Commerce Act and ocean carriage under the Shipping Act which
would warrant continuation of an unfortunate departure from long-established
principles governing unjust discrimination as between shippers. There is no differ-
ence inherent in water carriage vis-a-vis land carriage which would justify
the water carrier in charging different rates to two shippers of like traffic
over the same line between the same points under substantially similar circum-
stances. Thus, the principles applicable in connection with sections 2 and 3
of the Interstate Commerce Act are properly applicable generally to sections 17
and 16 of the Shipping Act. Id. (216).

Carriers discriminated between shippers by charging the Department of State
a higher rate to transport household goods than charged U.S. military depart-
ments. The carriers had, at least since 1950, treated the State Department
and the military departments as distinct and separate entities each shipping
cargoes in its own right, and the carriers were estopped from now arguing that
the two shippers were one, i.e. the U.S. government. Further, the very difference
in rates established the individuality of the shippers since no single shipper
would stand the exaction of disparate rates on his shipments. I1d. (216-217).

Discriminatory rates on shipments of household goods by the State Depart-
ment and the military were not justified because the lower rate granted to MSTS
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was in return for am increase in rabes on other commodities which moved in
considerable volume. The difference was not geared to the difference in the two
movements, even if volume would justify otherwise unjust discrimination. The
rate on one commodity, if discriminatory, could not be justified by the volume
of movement of other commodities. Id. (217).

A difference in rates for substantially identical services is prima facie discrimi-
natory. Hearing Counsel having established a prima facie case, it was then
up to respondemt carriers to go forward and show that the discrimination was
justified by some bona fide transportation condition. Id. (218).

Conference members could not avoid their responsibility for discriminatory
rates as between two shippers, the military and the State Department, by assert-
ing that the rates were beyond their control. The vote on the State Department
rate was unanimous and the members involved (U.S.-flag carriers) made no
attempt to seek help from the Commission or the conference. A plea of com-
pulsion or lack of control cannot rest upon an unbroken history of cooperation
or acquiescence in the establishment and maintenance of that rate or the mere
possibility that any attempt to correct the discrimination would be blocked by
the foreign-flag lines of the conference. Id. (218).

U.S.-flag carrier members of a comference by charging different rates to the
Department of State and the military departments for transporting the house-
hold goods of each over their lines, between the same ports under subsbtantially
identical circumstances and conditions, unjustly discriminated as between them
in violation of section 17 of the Shipping Act. It was unnecessary to determine
whether the same activity constituted a violation of section 16. I1d. (218-219).

The public interest within the meaning of section 15 requires that a foreign-
flag dominated conference relinquish comntrol over the rates on cargoes reserved
by law for carriage aboard American-flag vessels. The rates on these cargoes
should be fixed by the American carriers free from any actual or potential veto
by foreign-flag carriers. The Commission need not wait for an actual attempt
by the foreign-flag segment of the conference to block a rate desired by the
American-flag carirers. For as long as a portion of the discriminatory rates
(rates on household goods as between State Department and military depart-
ments) remain under the potential contmol of the conference, any attempt to
remove the discrimination by the U.S.-flag carriers would be subject to approval
of the membership. Conference must either exclude Government cargoes reserved
by law to carriage by U.S.-flag lines from the coverage of the conference tariff,
or open all rates on such cargoes. 1d. (219-220).

DUAL RATES. See also Reparation.

Arrangement under which a particular shipper to particular ports became
entitled to special rates set forth in a tariff, on signing a dual rate contract with
a 15 percent spread, and thus to rates of up to 28 percent lower than the ordinary
rates applicable in the trade, violawted the standards of section 14b. The dual
rate contract was not “available to all shippers and consignees on equal terms”,
and the spread between the ordimary rate and the “contract” rate charged the
shipper exceeded 15 percent of the ordinary rate. The arrangement was not,
however, violative of section 135, nor was the tariff setting forth the special
rates unlawful under section 18(b) (3) as a method of rebating. The question
was one of untawful implementaibion of a dual rate contract under 14b standards,
not one of authority, or lack thereof, under section 15. Special Raltes to Alexandria
and Port Said—North Attlantic Mediterranean Freight Conference, 291 (294-296).

Conference discount rate system, under which individual members could dis-
count contract and noncontract rates on certain iron and steel items up to 30
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percent, was inconsistent with section 14b, was equivalent to instituting open
rates, and could not be employed to retain the exclusive patronage of contract
signatories. To conclude otherwise would destroy the concept of open rates inas-
much as any dual rate conference could accomplish the purpose of opening rates
while not being subject to release of signatories and 90 days’ reinstitution by
simply permitting member lines the option of granting discounts subject to a
maximum discount. Discounting Contract/Non-Contract Rates Pursuant to the
Provisions of Item 735, Note 2, of the India, Pakistan, Ceylon & Burma Out-
ward Freight Conference Tariff No. 10, 418 (425-426).

Fact that conference controlled the maximum discount under a discount
rate system did not mean that the rates established were conference rates. Such
discount rates could result in a different rate for each individual member. Id.
(426).

Conference discount rate system, like an open rate system, would permit a
different rate for each member. The mere quotation of a rate in dual form neither
changes this fact nor establishes a dual rate contract. 1d. (426).

Section 14b dual rate contracts are meaningless when considered apart from
the tariff which establishes the dual rates. The statute in fact controls the time
period within which rates under the contract may be increased as well as limit-
ing the spread allowed between contract and noncontract rates. Id. (426).

The Commission thoroughly considered the question of dual rate contracts and
departures therefrom in the form of open rates in the Dual Rate Cases. The
Commission did not provide for the type of system under which conference mem-
bers could discount contract/noncontract rates up to a maximum of 30 percent.
Use of such system while retaining exclusive patronage contracts over users can-
not be permitted since to do so would be inconsistent with the reasoning in the
Dual Rate Cases and section 14b of the Act. Id. (427).

Conference discount tariff provision (discounting contract/noncontract rates
up to 30 percent) could in theory result in a violation of section 14b(7). If
one conference member took full advantage of the 30 percent-discount provision
and another chose to effect no discount, the result would be a spread between
the contract rate of the discounting member and the noncontract rate of the
other member in excess of 15 percent. Id. (427).

A dual rate contract, which was not amended to include provisions required
by the Commission, became unlawful and unenforceable on April 4, 1964. The
Commission’s cancellation of the existing contract made it unlawful. No con-
tractual relationship of any kind existed between the parties after April 3,
1964. The Commission’s Interpretations and Statements of Policy did not extend
the validity of existing dual rate contracts; rather they merely granted car-
riers or conferences the right to accept notices from shippers and consignees
that they agree to be bound by the “new agreement” once approved. United
States Borax & Chemical Corp. v. Pacific Coast European Conference, 451
(458-461).

The Examiner properly denied a stay of proceedings to permit arbitration
under an unlawful dual rate contract. The conference could not rely on the
arbitration clause of an unlawful and unenforceable contract. Id. (461-462).

Where a conference which had no valid and enforceable dual rate system
published ‘“‘contract” and ‘“noncontract” rates, a rate ambigunity was created
and the shipper was entitled to the lower rate. The exaction of the higher rate
in the instant case was predicated on an asserted breach of a contract which
was unlawful. If the Commission were to accept the higher rate as the applicable
rate, it would in practical effect be allowing the conference to enforce an un-
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lawful contract. Unjust discrimination would be sanctioned in violation of the
Shipping Act. The Commission clearly had authority to decide the issue. Id.
(463-464).

Continued operations under an unapproved dual rate contract between April 4,
1964 and January 1, 1967, was a violation of section 14b. Refusal of the con-
ference to execute a contract with a shipper after January 1, 1967 (the date
on which the conference put into effect an approved form of dual rate contract)
was also a violation of section 14b. The refusal was not justified because the
shipper had not paid liquidated damages allegedly due under an existing contract.
Since the existing contract became unlawful on April 4, 1964, it was not deter-
minative of the rights of the parties after that date. Refusal to execute a contract
after January 1, 1967 was clearly contrary to the “equal terms and conditions”
provision of section 14b. Id. (464—465).

Where a conference charged a shipper noncontract rates and the shipper’s
competitors contract rates, under a contract which was not permitted by the
Commission and was unlawful, the conference had violated sections 16, First
and 17. Preference and discrimination based on a contract unlawful under the
Act is undue, unjust and unreasonable. Shippers receiving similar services should
be charged the same rates and, absent a lawful dual rate contract, a difference
in rates is violative of sections 16 and 17. I'd. (465-466).

Shipper did not violate section 16 of the Shipping Act when it advised a con-
ference that it desired to continue to ship at contract rates and would execute
a contract in the form approved by the Commission. The conference had advised
the shipper that contract rates would be accorded only under terms of the exist-
ing contract, and the shipper had misinterpreted the Commission’s Interpreta-
tions and Statements of Policy to mean that the conference was required to
continue to accord contract rates to a shipper complying with the rule. The
misinterpretation was not without foundation, and the shipper acted in good faith.
There was no basis for a finding that the shipper knowingly and wilfully obtained
the lower contract rates by an unjust or unfair device or means. Id. (472-473).

Spread of 15 percent between contract and noncontracts rates in the Great
Lakes/South and East Africa Trade was reasonable. The effect of the legislative
history of section 14b(7) and the Commission’s decision in the Dual Rate Cases
was to establish a presumption that a spread of 15 percent is reasonable. The pre-
sumption, together with the testimony, formed the case for approval. It was then
Hearing Counsel’s obligation to go forward with sufficient evidence to demon-
strate the unreasonableness of the spread. This Hearing Counsel failed to do.
U.S. Great Lakes/South and East Africa Dual Rate Agreement, 513 (520).

Proposed dual rate contract in the Great Lakes/South and East Africa Trade
would not be detrimental to commerce, contrary to the public interest and unjustly
discriminatory and unfair as between Great Lakes shippers and ports, or between
exporters and their foreign competitors. The development of the Great Lakes
area as a trading area does not '‘authorize the Commission to disapprove all dual
rate contracts for that area, but only those which would contravene the mandates
of section 14b. Other cases involved situations where one conference dual rate
contract covered both the Atlantic and Great Lakes trade. On the basis of the
record, the proposed contract would not divert cargo from the Great Lakes to the
Atlantic Coast. Speculative conclusions unsupported Ly the evidence were not
grounds for disapproval. Id. (521-523).

FIGHTING SHIP.

Where the carrier customarily served the various ports in a certain range,
although not all ports on every voyage, the carrier’s action in putting a ship into
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a pont to load MSTS cargo at rates below those of another carrier did not consti-
tute use of a fighting ship; the act was nothing more than run-of-the-mill com-
petition for a parcel of cargo. Rates on U.S. Government Cargoes, 263 (284).

FREAS FORMULA. See Terminal Operators.
FREE TIME.

The purpose of free time is to offer consignees a reasonable time to pick up
cargo without being assessed demurrage charges. Free time is not designed to
allow free storage of cargo. Investigation of Minimum Charges and Terminal
Delivery Services—Atlantic-Gulf/Puerto Rico Trades, 222 (234).

Practices engaged in at the Port of New York respecting free time and demur-
rage during and immediately after the 1965 longshoremen’s strike were not unjust
and unreasonable under section 17 in the light of the facts that the strike ap-
peared to have been settled in advance and the then existing free time practices
had worked well in the past, including post-strike situations. Various free time
and demurrage practices were in compliance with reasonable interpretations of
General Order 8, Part I, as then worded. Free Time and Demurrage Practices
on Inbound Cargo at New York Harbor, 238 (249).

General Order 8, Part I, with respect to free time and demurrage charges
at the Port of New York is amended to enumerate “longshoremen’s strikes” as
a factor beyond a consignee’s control preventing removal of cargo by a consignee.
The change would be merely a specific enumeration of a factor already
acknowledged to be covered. Id. (249-250).

The American President Lines case, 317 F 2d 887, is not dispositive of the
problem of the propriety of the collection of demurrage at first period (compensa-
tory) rates when a carrier disability arises after termination of free time. The
regulation involved in that case dealt with assessment during a consignee,
rather than a carrier, disability, and would have forbidden just compensation to
a carrier during a time when free time had expired and consignees, through
no fault of the carrier, could not pick up their cargo. Id. (252).

A carrier has certain duties with respect to cargo not picked up within the
free time period, but, the Commission having defined the minimum period of
reasonable time as five days, it cannot be said that a carrier has a duty, as a
matter of law, to extend free time if his disability occurs after expiration of
free time. Under some circumstances a carrier may be required to tender cargo
for delivery free of assessment of any demurrage for a time period exceeding five
days. A carrier may grant free time whenever it cannot tender cargo for delivery,
as is the present practice of many carriers. This is the more equitable approach
and should be encouraged. General Order 8, Part I, is amended to provide for
free time or first period demurrage as specified in the appropriate tariff, in
case of carrier inability or refusal to tender cargo for delivery arising after
expiration of free time. Id. (252-253).

Removal of “port area requirement” at New York with reference to long-
shoremen’s strikes and consequent disability of consignees to pick up cargo,
will not unjustly discriminate against Philadelphia. Philadelphia may do the
same. Id. 254-255).

It would be an unreasonable practice to allow the assessment of penal demur-
rage during any longshoremen’s strike affecting a consignee’s ability to remove
his cargo. General Order 8, Part I, respecting free time and demurrage charges
at the Port of New York is amended to provide that when a consignee is pre-
vented from removing his cargo by a longshoremen’s strike which affects only
one pier or less thap & substantial pottion of the port area, carriers shall
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(after free time) assess demurrage at the rate applicable to the first demur-
rage period. 1d. (254-255).

Any automatic extension of free time or nonpenalty demurrage following a
longshoremen’s strike may tend to encourage consignees to leave cargo on piers
for the duration of the extended periods and thus increase congestion. On the
other hand, it seems unfair to assess penal demurrage against consignees who,
through no fault of their own, have been unable to pick up cargo. Id. (256).

Any extensions of free time or first period demurrage granted after a long-
shoremen’s strike should not be granted to cargo that was already on penal
demurrage when the strike began. 1d. (256).

Following a longshoremen’s strike of five days or more, free time (five days)
should be extended for five days, exclusive of Saturdays, Sundays and legal
holidays, coupled with a requirement that cargo actually be picked up within
the extended period. First-period demurrage, normally five calendar days,
should be extended for an additional five calendar-day period, with a similar
requirement for picking up the cargo. If cargo is not in fact available for pickup
during the extended free time period, free time must be extended until it is.
If such cargo cannot be tendered for delivery during the extended first demur-
rage period, free times or first demurrage would apply as specified in the appli-
cable tariff. No departure from the present practice of starting the running of
free time from discharge of the vessel rather than any particular cargo from
the vessel is intended. If a workable truck appointment system acceptable to
carriers and consignees is adopted, extension of free time or first period demur-
rage will terminate within 24 hours of advance notification that cargo is avail-
able for pickup and readily accessible. General Order 8, Part I, is amended
accordingly. Id. (258-259).

Carriers are entitled to compensation for use of their piers during long-
shoremen’s strikes by cargo on which free time had expired before start of the
strike. No special relief need be granted importers of tea, coffee, spices, food
and other products whose cargo is subject to U.S. government inspection.
Inspection delays are caused by factors other than those relating to the obliga-
tion of the carrier. 1d. (259-260).

To the extent that carriers engage in the transportation and tendering for
delivery of containerized freight, rather than breakbulk cargo, there appears
no necessity to require changes in these carriers’ practices pursuant to amend-
ments to General Order 8, Part I. 1d. (260).

Lack of free time on refrigerated cargo is not unreasonable and discrimina-
tory. The terminals have very little storage space for such cargo and in those
terminals where it exists, storage is provided for the benefit of the vessel opera-
tors and is not offered to the shippers as a public service. Various other
terminal operators throughout the country have similar rules. Disclaimer of
liability for deterioration would not solve the problem, inasmuch as insurance
underwriters were of the opinion that, as a public terminal, respondents could
not contract away their liability. International Packers Ltd. v. North Pier
Terminal Co., 525 (531-532).

Tariff provision for a demurrage charge against the owner of import cargo
if the cargo remains on the pier after expiration of free time is not unreason-
able. The record fails to establish that any importer was assessed demurrage
charges when cargo was held up due to no fault of his own. Id. (532).

GENERAL ORDER 8, Part I. See Free Time.
JOINT RATES. See Rates.



554 INDEX DIGEST

JURISDICTION OF COMMISSION. See also Rates.

Carriage of government household goods is “commerce of the United States”
which is regulated by the Shipping Act. The cargo transported need not be com-
mercial in charaocter. It is the act of transportation itself that subjects a common
carrier to the Act’s jurisdiction. A violation of one provision of the Act might
require that the movement in question be commercial in nature and the shippers
involved be in competition with each other, but it does not follow that these
conditions must attend all other situations regulated by the Act. North Atlantic
Mediterranean Freight Conference—Rates on Household Goods, 202 (205-206).

The provisions of the Shipping Act which confer upon the Commission authority
over rates and practices of watter carriers and prescribe its mode of exercise
closely parallel those of the Interstate Commerce Act establishing the correspond-
ing relations of the ICC to carriers by rail; and where dissimilarities in the
respective modes of transportation do not warrant a different construction, the
Shipping Act should be construed in the light of the similar provisions of the
Cominerce Act. Id. (209).

OVERCHARGES. See Reparation.
PICKUP AND DELIVERY SERVICE. See Rates.
PORTS.

Assuming, arguendo, that a showing that a terminal practice resulted in a
diversion of traffic from a port, without more, was sufficient to substantiate
a claim of “unreasonableness” under section 17, carriers complaining about
revision of a terminal tariff to assess wharfage against vessel rather than ©argo
‘had not made their case. There was no showing of diversion of cargo from
the port involved, although cargo had been lost to the piers operated by the
Port Authority which had made the tariff revision effective only at its own
operated piers. Boston Shipping Assn., Inc. v. Port of Boston Marine Terminal
Assn. and Massachusetts Port Authority. 1 (8).

Record would not support a finding that a carrier diverted cargo unlawfully
from one port to another. The cargo attracted came by virtue of its low rates,
not by any absorption. Rates on U.S. Government Cargoes, 263 (283).

‘Conference practice of restricting discounted rates on iron and steel to out-
ports such as Baltimore, Philadelphia, New Orleans and Mobile and not extending
such rates to New York, could not be found to violate or not violate sections
16 or 17 on the basis of the record. Factors of shipper preference, steel mill loca-
tion, character of cargo, and port facilities tended to show that iron and steel
would have moved away from New York even if there had been no discount, but
they did not serve to justify the rate disparities. Comparative loading costs
and non-conference carrier competition could justify the disparities, and the
case was remanded to the Examiner to obtain evidence on costs and competition.
Discounting Contract/Non-Contract Rates Pursuant to the Provisions of Item
735, Note 2, of the India, Pakistan, Ceylon & Burma Outward Freight Conference
Tariff No. 10, 418 (428-430).

PRACTICE AND PROCEDURE. See also Burden of Proof.

Carriers which did not participate in a trade under investigation, and which
were named as vespondents on the basis of their close working telationship
through an interconference agreement, were dismissed as respondents. Inves-
tigation of Rates in the Hong Kong-United States Atlantic and Gulf Trade, 168
(177).

The Administrative Procedure Act and Rule 10(0) of the Cominission’s Rules
of Practice and Procedure place the burden of proof upon the proponent of a
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rule or order. There is no failure of proof on any of the issues and the evidence
does not preponderate equally between the antagonists on any issue. Therefore,
there is no occasion to base any conclusion on the failure of any party, to sustain
its burden of proof. Rates and Practices of the Pacific Northwest Tidewater
Elevators Assn., 369 (378).

An agency, in making a final decision upon review of a hearing officer’s initial
decision, is not limited to those sections of the Act upon which the Examiner
chose to base his decision or which the coinplainant specifically and formally
referred to in the complaint. United States Borax & Chemical Corp. v. Pacific
Coast European Conference, 451 (464).

PRACTICES. See also Free Time; Terminal Operators.

Assuming, arguendo, that a showing that a terminal practice resulted in a
diversion of trafic from a port, without more, was sufficient to substantiate
a claim of “unreasonableness” under section 17, carriers complaining about revi-
sion of a terminal tariff to assess wharfage against vessel rather than cargo
had not made their case. There was no showing of diversion of cargo from the
port involved, although cargo had been lost to the piers operated by the Port
Authority which had made the tariff revision effective only at its own operated
piers. Boston Shipping Assn., Inc. ». Port of Boston Marine Terminal Assn. and
Massachusetts Port Authority, 1 (8).

As used in section 17, and as applied to terminal practices, a “just and rea-
sonable practice” means a practice otherwise lawful, but not excessive, and which
is fit and appropriate to the end in view. Wharfage assessed against the vessel is
a proper and “otherwise lawful charge”. Incident to the carrier’s duty to tender
for delivery is the duty to provide the shipper with adequate terminal facilities
upon which cargo may be placed by the shipper and/or from which it may be
picked up by the consignee. Since the terminal provides a service which is in
furtherance of the carrier’s obligation, it follows that “wharfage” is an appro-
priate charge against the vessel. Commission General Order 15 expressely sanc-
tions this method of assessment. Id. (9).

Revision of terminal tariff by Port Authority to assess wharfage against the
vessel rather than the cargo at Port Authority-operated piers was not an un-
reasonable practice under section 17. As applied to terminal practices, a “just
and reasonable practice” means a practice otherwise lawful, but not excessive,
and which is fit and appropriate to the end in view. Wharfage assessed against
the vessel was clearly a proper and “otherwise lawful charge”. As to its fitness and
appropriateness to the end in view, the Port Authority had suffered losses in its
pier operations and the revision was made in the belief that more cargo would be
attracted to Port Authority piers and thus increase revenues. It was not important
that there was a drop in tonnage for several months as compared with the same
months in the prior year. Id. (8-11).

Practice of furnishing terminal services at other than tariff rates is not an
unjust or unreasonable practice under section 17. A port may offer terminal
facilities pursuant to an agreement as well as a tariff. Storage Practice at Long-
view, Washington (6 FMB 178), merely stands for the prepositon that a
terminal which holds itself out to offer services solely by tariff must abide by that
tariff. Agreement No. T-1870: Terminal Lease Agreement at Long Beach,
California, 12 (25).

The plain language of the second paragraph of section 17 of the Shipping
Act dictates the conclusion that a showing of actual discrimination is not
needed to support a finding of violation of the section. This paragraph is di-
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rected at unjust or unreasonable regulations as well as improper practices.
Investigation of Rates in the Hong Kong-United States Atlantic and Gulf Trade,
168 (176).

The Commission may suspend a new ‘“practice”, as well as a new “rate”,
under section 2 of the 1933 Act. The attempt of a carrier to remove a service of
a type long held subject to FMC jurisdiction was a new practice within the
meaning of section 2. The carrying on of such service without a properly filed
tariff with FMC was an apparent violation of section 2 which the FMC was
empowered to suspend. The carrier was free to suspend its service at any time
on proper notice, but until it did so it must have lawfully filed tariffs covering
the service. Alaska Steamship Co.—Cancellation of FMC Port-to-Port Rates—
West Coast/Alaskan Trade, 314 (329-330).

PREFERENCE AND PREJUDICE. See also Dual Rates; Terminal Operators.

Revision of terminal tariff to assess wharfage against the vessel rather than the
cargo was not a violation of section 16, as being “unjustly discriminatory”
against the carriers who had historically used the terminal’s piers, and, “unduly
prejudical” in favor of camriers who served other piers in the port involved at
which no such charge was assessed. Unless a terminal operator controls both
terminals at which the different charges are assessed, the terminal operator
cannot be held to have illegally discriminated against or preferred a carrier.
The tariff involved was that of the Port Authority which owned all of the public
berminals, but which controlled the wharfage charges only at the piers which it
operated. The wharfage charge had been assessed against all carriers which
used the Port-operated piers. The Port Authority’s lack of control over the
level or method of assessment of wharfage charges at piers not subject to its
operation precluded the existence of any unlawful discrimination or prejudice.
Boston Shipping Assn. v. Port of Boston Marine Terminal Assn. and Massachu-
setts Port Authority, 1 (7-8).

No illegal discrimimation or prejudice could be attributed to a Pont Authority
terminal tariff revision to assess wharfage against vessel rather tham cargo
(leaving the charge against cargo at the piers of other terminal operators who
were lessees of the Pont Authority), with regard to its assessment at the Port
Authority-operated piers. To constitute a wviolation of section 16, there must
always be given unequal treatment of persons by the carrier or other person
subject to the Act. The manifest purpose of the section is to require those subject
to the Act to “accord like treatment to all shippers who apply for and receive
the same service”. The Port Authority had afforded equal treatment to all
carriers since the tariff revision was put into effect and the charge had been
assessed equally against users of the Port Authority-operated piers. There
had been no showing of any competitive disadvantage injurious to any vessels
using the Port Authority-operated piers. Id. (8).

Section 16 of the Shipping Act is substantially identical with section 3(1)
of ithe Interstate Commerce Act. The prohibition in section 3(1) against undue
or unreasonable preference or prejudice is designed to deal with two or more
competing shippers or localities receiving different treatment, not justified by
differences in competitive or transportation conditions. Since the section is
intended to prevent unlawful favortism among competitors in the same market-
place, the allegedly preferred shipper must ordinarily be in competition with
the allegedly prejudiced shipper. North Atlantic Mediterranean Freight Con-
ference—Raites on Household Goods, 202 (209-210).

Normally, and because the aim is to eliminate arbitrarily different treatment
between competitors, a prejudice to one to be unlawful under section 3(1) of
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the Interstate Commerce Act (substantially identical with section 16 of the
Shipping Act) must ordinarily be such that the preference arising out of it
is a source of advantage to the other allegedly favored. A case of undue prejudice
is not maide out, however, by @ mere showing of lower rates between competing
shippers. Other factors may make a preference or prejudice reasonable or due.
Id. (210).

Under section 2 of the Interstate Commerce Act (the counterpart of section 17
of the Shipping Act), discrimination arises when two shippers of like traffic,
shipping over the same road between the same points under substantially similar
circumstances and conditions, are charged different rates. Unlike section 3 (the
counterpart of section 16), the equality required under section 2 is not dependent
upon any showing that the shippers or consignees involved compete in the
marketplace. Where the conditions of section 2 are met, a carrier may not make
a difference in rates because of differences in circumstances arising either before
the service of the carrier began, or after it was terminated; nor may a carrier
make a difference in rates based upon the identity of the shippers and this is so
whether the unfavored shipper is injured or not. Id. (212).

Under the Interstate Commerce Act, to constitute unjust discrimination there
must be two shippers of like traffic over the same line between the same points
under the same circumstances and conditions but who are paying different
rates. In such a case it is immaterial that the shippers are not in competition
with each other. Where the service is different or the transportation is between
different localities, it is a case of undue or unreasonable preference or prejudice
unless the many relevant considerations render the different rates reasonable.
Ordinarily, the shippers.involved must be competitors. Applying this construction
of the terms of sections 16 and 17 of the Shipping Act will not result in whole-
sale destruction of Shipping Act precedent. Id. (213).

‘Whether unjust discrimination under section 17 also constitutes undue or un-
reasonable preference or prejudice under section 16 is not decided. Section 17
applies only to common carriers by water in foreign commerce and if the cir-
cumstances and conditions constituting unjust discrimination under section 17
are not encompassed within the scope of section 16, it may be possible to argue
that unjust discrimination is not prohibited in offshore domestic trades, a highly
dubious construction of the Act. Id. (214, footnote 20).

A number of cases clearly indicate that predecessor agencies of the Commission
were aware of the difference between sections 16 and 17 of the Shipping Act
(i.e. the distinction between unjust discrimination on the one hand and undue
or unreasonable preference on the other, as between shippers). While discussions
in many precedents often use “preference or prejudice” and “discrimination”
interchangeably, the actual conclusion in a great many, if not all, are based
upon the distinction between the two. Id. (213-216).

Whatever the criteria for measuring or judging unjust discrimination between
ports may be (transportation would not be “between the same points’), there are
no differences in transportation conditions between land carriage under the
Interstate Commerce Act and ocean carriage under the Shipping Act which would
warrant continuation of an unfortunate departure from long-established prin-
ciples governing unjust discrimination as between shippers. There is no difference
inherent in water carriage vis-a-vis land carriage which would justify the water
carrier in charging different rates to two shippers of like traffic over the same
line between the same points under substantially similar circumstances. Thus,
the principles applicable in connection with sections 2 and 3 of the Interstate
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Commerce Act are properly applicable generally to sections 17 and 16 of the
Shipping Act. Id. (216).

U.S.-flag carrier members of a conference by charging different rates to the
Department of State and the military departments for transporting the house-
hold goods of each over their lines, between the same ports under substantially
identical circumstances and conditions, unjustly discriminated as between them
in violation of section 17 of the Shipping Act. It was unnecessary to determine
whether the same activity constituted a violation of section 16. Id. (218-219).

A tariff rule requiring consignees to accept store-door delivery by the carrier
of minimum bill of lading shipments while not requiring the same of other less
than trailerload shipments was not violative of sections 16 or 18(a) because mini-
mum shipment consignees were not afforded an option to pick up the cargo. The
apparent preference or prejudice was not undue, unjust or unreasonable inas-
much as it did not operate to any real disadvantage to minimum shipments. Any
inconvenience or additional cost burden imposed on minimum shipment consignees
would necessarily be slight and would be far outweighted by the attendant
benefits in the form of terminal operating efficiency and elimination of loss and
damage claims. Investigation of Minimum Charges and Terminal Delivery Serv-
ices—Atlantic-Gulf/Puerto Rico Trades, 222 (234-236).

An offer to transport military cargo free of charge was not in violation of the
Shipping Act, since the offer was part of early negotiations between the carrier
and the government and the final conditions of the offer were never formulated.
However, this is not to say that sections of the Act are not applicable to trans-
portation of military cargo. Rates on U.S. Government Cargoes, 263 (285).

RATES. See also Agreements Under Section 15; Burden of Proof; Discrimina-
tion; Dual Rates; Practices; Preference and Prejudice; Tariffs.

—In general

Investigation to determine whether rates in the inbound trade from Hong Kong
to United States Atlantic and Gulf ports were so low (in 1961-62) as to be detri-
mental to commerce under section 18(b) (5) of the Shipping Act will be dis-
continued on the ground of mootness. The rate war was over and the trade
had regained an element of stability. There had been protracted delay due in large
measure to the need for subpoena enforcement proceedings. Investigation of Rates
in the Hong Kong-United States Atlantic and Gulf Trade, 168 (173).

In an appropriate case ‘the Commission could consider a section 18(b) (3)
case, even though the carrier or conference involved had increased or decreased
rates at the 11th hour. However, some useful purpose must be served. The Com-
mission will not consider out-dated economic evidence upon which findings of un-
reasonableness and detriment to commerce must be based. Id. (173).

—Filing

The requirement in section 18(b) that commeon carriers by water in foreign
commerce file their rates with the Commission does not mean that each rate
filed is approved. The mere act of filing a rate raises no inference on way or
the other concerning the lawfulness of the rate. North Atlantic Mediterranean
Freight Conference—Rates on Household Goods, 202 (220. footnote 30).

—Other than tariff

Where carriers have violated section 18(b) (3) by charging rates other than
those specified in their tariffs, the offenses cannot be ignored because they may
have been isolated instances or inadvertent, although the finding of violation
may be coupled with other factual determinations tending to mitigate the
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seriousness of the offenses. Investigation of Rates in the Hong Kong-United
States Atlantic and Gulf Trade, 168 (178).

Where a shipper obtained transportation at less than rates otherwise appli-
cable and the carrier allowed the shipper to obtain transportation at less than
regular rates on charges, the carrier violated section 18(b) (3) of the 1916
Act and section 2 of the Intercoastal Act, each in its respective areas of appli-
cation. Any deviation from rates on file with the Commissioner violates these
sections. Pacific Far East Lines—Alleged Rebates to Foremost Dairies, Inc.,
Connell Bros. Co., Ltd., and Advance Mill Supply Corp., 357 (365-366).

—~Reasonableness

Extra-length charge of 65¢ per foot, per ton, W/M on iron and steel from
New York to Puerto Rico was just and reasonable because of the difficulty and
expense involved in loading extra-length iron and steel aboard the carrier’s
vessels. American Union Transport, Inc.—Increased Rates and Charges on Iron
and Steel, New York to Puerto Rico, 149 (152).

Late-delivery charge of $5 per ton, W/M, on iron and steel from New York
to Puerto Rico was just and reasonable because it more nearly assured compli-
ance by the shipper with prearranged delivery time and partially compensated
the carrier for costs resulting from delay in delivery and loading. The reason-
ableness of the charge was further supported because it was not assessed if the
ship was not held for cargo, but rather demurrage was assessed against the
cargo pending arrival of the next ship. Id. (152).

Rate of $26 per ton, W/M, on piling sheets, nested, from New York to Puerto
Rico, was just and reasonable. The return to the carrier was slightly less than
the total of fully distributed costs but well in excess of total stevedoring costs
on the commodity. Id. (152-153).

Rate of $26 per ton, W/M, on iron and steel, N.O.S., from New York to Puerto
Rico, was just and reasonable. It could not be said that the method of calculating
stevedoring “extra” used by the carrier was unreasonable. The computation of
extras as a percentage of the stevedoring rate on the commodity was supported
by the record, which indicated that at least some of the extra expense items had
a relation to the commodities involved inasmuch as they were functions of
productivity and the contract rate paid the stevedore depends upon his produc-
tivity. Most iron and steel commodities transported at the rate contended for by
Hearing Counsel would not realize a return above the carrier’s fully distributed
costs. Id. (153-154).

Rate on cast iron, $3 higher than rate on iron and steel, N.O.S., from New
York to Puerto Rico was justified by the frailty of the commodity, which subjects
it to a higher claim potential. Id. (154).

‘Where one carrier or conference is -alleging that the rates of another carrier
or conference are so unreasonably low as to be detrimental to the commerce of
the United States, the criteria for findings under section 18(b) (5) are: A
rate which fails to meet out-of-pocket costs is unreasonably low. Out-of-pocket
costs mean cost of handling cargo into and out of the vessel plus any directly
assignable costs such as brokerage. A showing by a complaining carrier of its
own out-of-pocket costs establishes a presumption of the prevailing costs on a
particular commodity in a particular trade. A complaining carrier must also
establish a prima facie showing of detriment to commerce. A showing by the
complaining carrier of adverse economic impact upon itself establishes such a
prima facie case. These showings would be subject to rebuttal. Investigation of
Rates in the Hong Kong-United States Atlantic and Gulf Trade, 168 (174).

355-301 O - 69 - 37
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The fact that the conference rate on household goods may have been a factor
which contributed to the State Department’s decision to provide its overseas
employees with furnished living quarters did not justify a conclusion that the
rate was unreasonably high so as to be detrimental to United States commerce.
North Atlantic Mediterranean Freight Conference—Rates on Household Goods,
202 (220).

While studies of the cost of carrying military cargoes were not as accurate or
complete as they might be, there was no justifiable reason not to accept them
as a fair and honest attempt by carriers to come up with a meaningful story.
The studies represented a reasonably close approximation of costs. Therefore,
there was no showing on the record that the rates in effect prior to competitive
reductions were so unreasonably high as to be detrimental to commerce within
the meaning of section 18(b) (5). Rates on U.S. Government Cargoes, 263 (279).

Issue of whether rates met the standards of section 18(b) (5) is moot. That
section permits the Commission to disapprove rates upon certain findings. Since
the rates are no longer effective, they are no longer amenable to 18(b) (5).
Id. (279).

Rate reductions designed to eliminate a carrier from the carriage of military
cargo, and which were admittedly unreasonable and noncompensatory, were
so unreasonably low as to be detrimental to the commerce of the United States,
and, therefore, were contrary to section 18(b) (3). The rates of the carrier
against which the rate reductions were issued were not found to be contrary
to 18(b) (5). Id. (279-280).

—Through routes and joint rates

Although section 2 of the Intercoastal Shipping Act, 1933, requires carriers to
file with the Federal Maritime Commission all ‘their rates in connection with
establishment of a through route, the provision applies only if the other carrier
to the arrangement is a water carrier. Sea-Land Service, Inc.—Cancellation of
FMC Port-to-Port Rates—West Coast/Alaska Trade, 137 (142).

Public Law 87-595 (which, inter alia, gave the ICC jurisdiction over through
routes and joint rates between Alaska and other states) was designed to author-
ize a type of transportation which neither the FMC nor the ICC would permit.
Congress did not intend to repeal section 27(b) of the Alaska Statehood Act or
overturn long-standing FMC practice in accepting port-to-port tariffs of a water
carrier operating between West Coast and Alaska, which tariffs included pickup
and delivery service in port areas. The law was intended to cover the type of
operation where joint rates were established between a motor carrier and a
water carrier to cover service from interior points in the United States to Alaska
(or Hawaii). Id. (142-143).

The purpose of Public Law 87-595 was to confer the benefits of through routes
and joint rates on the users of motor-water services between Alaska and Hawaii
and the other 48 states. Under such a through route and joint rate, shippers
would be able to make one contract with the originating carrier, ascertain the
rate by consulting a single tariff, and enjoy the economy of joint rates. Id. (143).

Under section 27(b) of the Alaska Statehood Act jurisdiction over water
transportation between Alaska and the other states was explicitly preserved in
the FMC. A principle of statutory construction directs that past legislation shall
not be repealed by implication. Clear and manifest language indicating such an
objective must appear. There is no such language in Public Law 87-595 which
amends two sections of the Interstate Commerce Act and makes no mention of
the Alaska Act. Id. (144).
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Pursuant to section 2 of the Intercoastal Act, 1933, the FMC has authority to
accept filings of port-to-port rates which include incidental pickup and delivery
services. The FMC has long accepted such tariffs. Id. (144).

In enacting Public Law 87-595, Congress knew of the many FMC decisions
under section 2 of the 1933 Act whereby single-factor rates including pickup and
delivery services had been for many years filed with the FMC. Congress intended
to leave jurisdiction of the FMC where it had always been and apply Public Law
87-595 to a bona fide through route and joint rate situation such as one involving
movement from interior points of the mainland to Hawaii or Alaska. Id. (145).

Congress, the courts and regulatory agencies have long considered incidental
transportation service rendered in conjunction with the major line-haul to be
part of the overall dominant service, even if the dominant service were provided
by a different mode of conveyance. Examples are found in past actions of the
ICC, and the Congress in enacting the Transportation Act of 1940 and the Civil
Aeronautics Act of 1938. 1d. (145).

A motor carrier in Alaska may enter into a true through route and a joint
rate arrangement with a water carrier as contemplated by Public Law 87-595.
The ICC cases establish this and nothing more. The cases are not pertinent to the
inquiry as to whether a port-to-port service between Seattle and Anchorage with
pickup and delivery is a through route and joint rate. It is not. Id. (147).

Where a carrier had not changed the physical elements of its service from
Seattle to Anchorage (port-to-port with pickup and delivery service), but merely
changed the nomenclature to describe the service as joint with a motor carrier,
the change did not divest the FMC of jurisdiction. The service remained one
contemplated by the Intercoastal Act, 1933, not a joint service as contemplated
by Public Law 87-595. Accordingly the tariff for the service must be filed with
the FMC. Id. (148).

The Commission was not deprived of jurisdiction over the rates of a carrier
between Seattle and Alaska ports because of a pickup and delivery service
provided within the Seattle commercial area by a motor carrier which was re-
quired to obtain ICC certification. The pickup and delivery service was an in-
cidental part of a port-to-port service, subject to FMC jurisdiction. Rates for the
service had to be filed under section 18(a) of the 1916 Act and section 2 of the
1933 Act. Jurisdiction over the motor carriers performing the pickup and
delivery services is not claimed. Alaska Steamship Co.—Cancellation of FMC
Port-to-Port Rates—West Coast/Alaskan Trade, 314 (320-321).

Use (for economic reasons) by a carrier in the West Coast/Alaska Trade of
a vessel of Alaska Ferry to transport cargo over a portion of a route did not
deprive the Maritime Commission of jurisdiction over the carrier’s rates in the
trade. Inasmuch as the substituted service involved participation between cer-
tain ports by another water carrier, it constituted a through route with an-
other water carrier for which all rates, fares, and charges had to be filed with
the Commission under section 18(a) of the 1916 Act and section 2 of the 1933
Act. Id. (322-323).

The fact that ICC treats a ferry as a public way and any carrier utilizing
Alaska Ferry must be certificated as a motor carrier was not relevant to the
question of FMC jurisdiction over rates of Alaska Steam which used Alaska
Ferry to transport cargo over a portion of a route from Seattle to Alaska. Any
motor carrier transporting any cargo in interstate commerce must, unless
exempted, be certificated by the ICC. That agency, moreover, has indicated that
carriage by water over the route traversed by Alaska Ferry is not within its
Jurisdiction. Alaska Ferry was not a true ferry, in light of the large distances
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traversed, the length of time elapsed, and the lavishness of service provided. Id.
(323-324).

The operation of Alaska Ferry is carriage by water on regular routes with
fixed schedules for all who wish to avail themselves of the service. One who
performs such service is obviously a carrier by water. Id. (325).

The service of Alaska Ferry utilized by Alaska Steam for the continuous
carriage from originating point on the line of Alaska Steam to destination on
the line of Alaska Ferry must be included in tariffs flled with the FMC, pur-
suant to the provisions of section 18(a) of the 1916 Act and section 2 of the
1933 Act. The facts that there was no express agreement between Alaska Steam
and Alaska Ferry for the carriage of the former’s cargo and that Alaska Steam
did not control Alaska Ferry’s operation were irrelevant. Nor was the fact that
no joint rates or any agreement upon rates existed important. The sections of
the Acts speak not of “joint rates” but only of “through routes”. A “through
route” is “an arrangement, express or implied, between connecting carriers for
the continuous carriage of goods from an originating point on the line of one
carrier to destination on the line of another”. Id. (325-326).

Participation of Alaska Steam as a motor carrier and of other ICC-certificated
motor carriers, in driving containers on and off vessels of Alaska Ferry, in con-
nection with carriage of cargo by Alaska Steam between Seattle and Alaska
ports, was incidental to port-to-port movement and was not of the type envisaged
by Public Law 87-595 as granting to ICC jurisdiction over the entire water
movement. Alaska Steam itself visualized the service as essentially a water
service, and as its own water service. 1d. (326-328).

Inasmuch as conference agreements involved cover all rates and charges
for a port-to-port service, it follows that as long as a carrier is a member of the
conference, it must charge the conference rates for its solely port-to-port service.
These rates are ‘“‘on file with the Commission and duly published and in effect
at the time” within the meaning of section 18(b) (3) of the Shipping Act. Con-
tainer Marine Lines through Intermodal Container Tariffs Nos. 1 and 2, FMC
Nos. 10 and 11, 476 (485).

One performing through services between inland points (including a water
movement) in the foreign commerce of the United States and not offering a
separate port-to-port service must file a break-out corresponding to the charge
for the port-to-port portion of the service. Regulation by the Commission cannot
be evaded by offering more than a port-to-port service. Id. (485).

—Volume rates

Where a carrier contracted to purchase bunker fuel oil from a shipper in order
to hold the shipper’s patronage ; and the shipper, not being in the fuel oil business,
assigned the contract and received a commission from the assignee on each
barrel of oil supplied to the carrier, there was no violation of section 14 Fourth.
There was no discernible relation between the commission paid to the shipper
and the amount of its cargo offering to the carrier. Pacific Far East Lines—
Alleged Rebates to Foremost Dairies, Inc., Connell Bros. Co., Ltd., and Advance
Mill Supply Corp., 357 (366).

Public lumber terminal operator’s tariff which provided for a volume discount
for the handling of lumber at Port Newark subjected the lessee of a lumber
terminal to undue and unreasonable disadvantage, in violation of section 16
First, and constituted an unjust and unreasonable regulation and practice, in
violation of section 17. The public terminal operator’s volume discount rates
were not practically available to complainant or other tenants while they were
available to nontenants. The discount rate provision applied only to the complete
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package of truckloading, wharfage, and backhandling. Since complainant per-
formed its own truckloading and used its own premises for storage, it did not
qualify for the discount. It is irrelevant to propriety of volume discounts whether
a difference in rates might be justified because one customer uses the public
terminal and another uses a leased area 1.8 miles away from the public terminal.
Each customer is entitled to similar treatment in respect to whether a discount
based on volume of lumber backhandled is to be granted. Ballmill Lumber &
Sales Corp v. Port of New York Authority, Weyerhaeuser Co., Atlantic Terminals,
Inc., and Maher Lumber Terminal Oorp., 494 (503-504, 506).

REBATES. See also Deferred Rebates.

Carrier which granted illegal rebates violated sections 16 Second and 18(b) (3)
of the Shipping Act. Evidence was clear that rebates were granted as a constant
practice. Investigation of Rates in the Hong Kong-United States Atlantic and
Gulf Trade, 168 (179-180).

Where a carrier purchased bunker fuel oil from a shipper who was not reg-
ularly engaged in the oil business; and the contract covering the purchase was
assigned to an oil company, with the shipper receiving a commission of 10 cents
per barrel from the supplier without performing any substantial services to earn
the commission, the carrier violated section 16 Second and the shipper violated
section 16, first paragraph. The carrier knew that it was paying a premium price
for the oil supplied under the assignment. The supplier was the conduit for the
rebate. Absent an extraordinary circumstance, not present in the case, a violation
of section 16 Second by a carrier necessarily involves a violation of section 16,
first paragraph, by the favored shipper where the shipper “knowingly and wil-
fully” acquiesces in the arrangement whereby the rebate is allowed. If the scheme
itself is illegal, the words “knowingly and wilfully” in the first paragraph mean
simply that the shipper’s participation was with knowledge of the benefits which
would flow from the arrangement and an intent to enjoy such benefits. The fatal
defect in the arrangement was the lack of any means whereby any actual or po-
tential competitiors of the shipper could find out what the shipper’s actual trans-
portation costs were. Pacific Far East Lines—Alleged Rebates to Foremost Dair-
ies, Inc., Connell Bros. Co., Ltd., and Advance Mill Supply Corp., 357 (361-363).

The words “knowingly and wilfully” in section 16, first paragraph, cannot be
interpreted as meaning actual or constructive knowledge that the requirements
of the statute are being disregarded. Such a construction would make ignorance
of the law a valid defense and substitute some subjective standard whereby
actual knowledge of statutory language would have to be established before a
violation could be found. Id. (363-364).

Known illegality is not an essential element of proof of a violation of section 16,
first paragraph. The essential element of proof to which the Philippine Mer-
chants case, 9 FMC 153, was addressed was the “unfair device or means” and in
that case the missing element of proof was the unfair device or means. The prac-
tice involved there was open and aboveboard. Id. (364).

Disclosure of bunker fuel oil contract between a carrier and a shipper to a
bank and to the Maritime Administration, as well as to the oil suppliers, did not
constitute disclosure to an important class of persons that section 16 was de-
signed to protect, namely, competing shippers. Id. (364-365).

Unlike section 16, First, there is no requirement under sections 16, first para-
graph, or 16 Second, that actual competitive injury be established. It is enough
that the practice involved has the capacity or tendency to injure competition.
Id. (365).
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REPARATION.

Carrier is ordered to refund $530.39 to the United States on account of over-
charges on a shipment of two trucks overseas. The carrier applied the wrong
heavy-lift rate. United States v. American-Oriental Lines, Inc., 33 (34).

Shipper was entitled to refund of excess freight charges where the carrier
charged the N.O.S. rate on shipment of furniture in containers-to Hawaii be-
cause, in publishing a new tariff, the carrier failed to anticipate that container-
load shipments of furniture would be delivered to its container freight station
by rail and inadvertently failed to include such shipments in the lower container-
load rate for shipments picked up by the carrier within a prescribed pick-up area.
The long standing container rate was a reasonable rate. The higher rate charged
was unreasonable because of the lesser service provided thereunder and because
it was deleted after being in effect only a short time. R. A. Eastman & Co. v.
Matson Navigation Co., 134 (135).

Conference rule providing that claims for adjustment of freight charges must
be presented within six months after date of shipment cannot bar recovery of an
overcharge as reparation, where the complaint is filed under section 22 of the
1916 Act more than six months but less than two years after the shipment date.
The Commission has stated that its failure to promulgate a rule was not to be
interpreted to allow carriers to limit the rights of shippers under section 22 and
that it will not permit carriers by contract to change the time limitation in sec-
tion 22. United States v. American Export Isbrandtsen Lines, Inc., 298 (302).

Reparation in the amount of $6,810.54 is ordered to be paid in accordance with
the decision in Docket 67-30 (11 FMC 298), the case involving a conference rule
providing that claims for adjustment of freight charges must be presented within
six months after date of shipment. The claim was presented more than six months
but less than two years after date of shipment. United States v. American Ex-
port Isbrandtsen Lines, Inc., 303.

Reparation in the amount of $1,862.30 is awarded in accordance with the deci-
sidn in Docket 67-30 (11 FMC 298), the case involving a conference rule pro-
viding that claims for adjustment of freight charges must be presented within
six months after date of shipment. The claim was presented more than six months
but less than two years after date of shipment. United States v. Hellenic Lines,
Ltd., 304.

Reparation in the amount of $28,018.79 is awarded in accordance with the
decision in Docket 67-30 (11 FMC 298), the case involving a conference rule
providing that claims for adjustment of freight charges must be presented within
six months after date of shipment. The claim was presented more than six months
but less than two years after shipment. United States v. American Export Is-
brandtsen Lines, Inc., 305.

Reparation in the amount of $11,819.20 is ordered to be paid in accordance with
the Commission decision in Docket 67-30 (11 FMC 298), the case involving a
conference rule providing that claims for adjustment of freight charges must be
presented within six months after date of shipment. The claim was presented
more than six months but less than two years after shipment. United States v.
American Export Isbrandtsen Lines, Inc., 312.

Where a shipper demonstrated that its shipments were assessed noncontract
rates while others were assessed contract rates, an award of reparation was war-
ranted based on established violations of section 14b. The mere collections of
the excessive rates, without more, constituted violations of sections 14b. The
measure of damages for the purpose of awarding reparation was to be based on
the difference between the two rates. The award is not based on any proof of
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unlawful discrimination within the meaning of the Act, but rather on a showing
that the shipper was assessed and paid an excessive rate. United States Borax &
Chemical Corp. v. Pacific Coast European Conference, 451 (467-468).

In cases arising out of unlawful discrimination, the right to recover reparation
for injury incurred is limited to pecuniary loss suffered and proved. Although
discrimination is a byproduct of the implementation of an unlawful dual rate
contract or the denial of a lawful contract, the gist of the offense is clearly
analogous to an overcharge. Thus any reparation granted should be based on
principles application to overcharges. Id. (468-469).

Failure of a shipper to expressly pray for interest in its complaint seeking
reparations was not a waiver of the collection of interest. The complaint did
pray for damages and also for such sum as the Commission might determine to be
proper as an award of reparation. Exercising its discretion, interest at the rate
of six percent from the date inapplicable rates were exacted was allowed. Id.
(470).

The Commission has no authority to award reparation when a complaint is
filed more than two years after the cause of action accrues. The time limitation in
section 22, and not state law, governs. In any event, the complaint was based on
an alleged breach of a dual rate contract which had become unlawful, and the
Commission will not consider provisions of a contract unlawful under the Act
as determinative of the rights of the parties in a proceeding concerning the Com-
mission’s authority to award damages. Id. (471-472).

In view of the fact that the issue was not briefed by parties other than Hear-
ing Counsel, and that the decision in the case rested on other grounds, the Com-
mission would not consider at this time whether section 22 does or does not
authorize an award of damages or reparation to a carrier against a shipper.
1d. (473).

Awarding of reparation is a matter of discretion with the Commission. Repa-
ration was not warranted where there was no real and tangible proof that any
pecuniary losses which complainant may have suffered were the proximate result
of violations of the Act. Balimill Lumber & Sales Corp. v. Port of New York
Authority, Weyerhauser Co., Atlantic Terminals, Inc.,, and Maher Lumber Ter-
minal Corp., 494 (510).

RETALIATION.

Carrier which unbooked MSTS refrigerated cargo because of its dissatisfaction
with MSTS’s policy of distributing the carriage of general cargo violated section
14 Third. Rates on U.S. Government Cargoes, 263 (284).

Carrier which unbooked refrigerated MSTS cargo, at the same time remon-
strating with MSTS on the latter’s policy for use of competitive vessels for gen-
eral cargo, was not retaliating in violation of section 14 Third. The particular
vessel had limited commercial bookings, a maritime strike was pending, and
MSTS did not provide general cargo in addition to the refrigerated cargo, hence
cancellation of the sailing was necessary. 1d. (284).

SELF-POLICING. See Agreements Under Section 15.

TARIFFS. See also Rates; Terminal Operators.

Tariff rule providing for certain services on commodities to shippers and con-
signees of Chinese descent did not lend itself to discrimination in rates, but was
objectionable on the ground that it permitted performance of a special service to
Chinese shippers and consignees where such service was not available to others.
The rule was an unjust and unreasonable regulation under section 17 which
prohibits making available any privilege, facility or service only to certain
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persons based solely on their race, nationality or ethnic origin. Where such a
practice is codified into a rule, the existence of the rule itself constitutes the vio-
lation. No showing of actual discrimination is needed. Investigation of Rates in
the Hong Kong-United States Atlantic and Gulf Trade, 168 (175-176).

A carrier which failed to follow the terms of its tariff with respect to POV
loading costs and heavy lift charges violated section 18(b) (1) by failure to file
appropriate provisions in its tariff. Rates on U.S. Government Cargoes, 263 (285).

Where a tariff item provided a rate for ‘“automobile parts” defined as in-
cluding “those items which are integral parts of automobiles . . . necessary for
their operation”, and another tariff item provided a higher rate for ‘“engines,
caloric, gas, internal combustion, oil or steam”, complainant which shipped cargo
described as “engines, internal combustion automobile” and “engine diesel, auto”
was entitled to the automobile parts rate. Automobile engines were integral
parts of automobiles. The fact that engines were not listed among the examples
given in the tariff of automobile parts did not mean that they were not automobile
parts. If the tariff item could be considered ambiguous, it had to be construed
against the carrier. Fact that shipper used the words “automobile” or “auto”
as a “suffix” rather than a “prefix” was not determinative. The description by
the shipper accurately descnibed the cargo for the carrier’s benefit. Complainant,
having been charged the wrong rate, was entitled to reparation. United States v.
Gulf & South American Steamship Co., Inc., 306 (309-310).

Failure to file a tariff subject to FMC jurisdiction with FMC is a violation
of the statutes administered by FMC, not those of ICC. The FMC has a duty
to investigate and suspend in a proper case. Water carrier seeking to come under
jurisdiction of ICC, rather than FMC, could have sought a declaratory order
from the FMC, rather than cancelling its FMC tariffs. The Commission, in
taking action on the matter, was not required to file a complaint with the ICC.
Alaska Steamship Co.—(Cancellation of FMC Port-to-Port Rates—West Coast/
Alaska Trade, 314(329).

Where a carrier provides a through transportation service consisting of port-
to-port transportation between the United States and the United Kingdom and
inland transportation in the United Kingdom, the tariffs must break out the
charge for the water portion of the transportation. The provision of section
18(b) (1) requiring that “tariffs shall plainly show the places between which
freight will be carried” further makes mandatory the clear indication of the
ports or ranges of ports between which water transportation will be performed.
While “places” is not intended to include inland points because the jurisdiction
of the Commission is only port-to-port, inland points must be identified because
section 18(b) (1) requires that “tariffs . . . shall . . . state separately . . . any
rules or regulations which in anywise change, affect, or determine any part or the
aggregate of rates, or charges”. Container Marine Lines Through Intermodal
Container Freight Tariffs Nos. 1 and 2, FMC Nos. 10 and 11, 476 (483).

The Commission must insure that it retains effective regulatory authority over
those activities which are within the scope of its authority, and failure of a
carrier to disclose the inland points to and from which its service applies and
thus indicate the purported charge for the inland movement would make it im-
possible to determine whether or not the ocean portion of a rate is one which
a carrier may lawfully charge. Failure to disclose inland points would enable
the carrier to treat similarly situated shippers differently in possible violation of
sections 16 and 17 of the Shipping Act. Id. (484).
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TERMINAL LEASES.

Terminal lease agreement, with a minimum-maximum payable per year, was
not unjustly discriminatory or unfair between carriers or shippers and did not
give the lessee an undue and unreasonable preference and advantage in viola-
tion of section 16. First because no other user of the facilities operated under a
similar arrangement, and all other users paid tariff rates. A terminal lease
agreement is not unlawful or unreasonable merely because it does not follow
otherwise applicable tariff charges. Agreement No, T-1870: Terminal Lease
Agreement at Long Beach, California, 12 (19).

Return on minimum-maximum payment terminal lease agreement must be com-
pensatory to support a conclusion that other users of facilities at the port are
not burdened by the arrangement. Id. (20).

Rate of return on terminal lease agreement was not required to be based on
the Freas formula. Use of “stand on its own feet method”, which uses the
estimated cost and expense of the facility to be leased to the carrier, was proper.
Id. (20).

Use of capital recovery method of depreciation in determining cost of terminal
facility to be leased to a carrier was a matter of business judgment with which
the Commission would not interfere. Id. (21).

Failure of terminal, in connection with determination of return on terminal
lease agreement, to provide for a return on lands which supported roads, bridges
and an administration building, did not result in other users bearing costs which
should have been allocated to the lessee. The lessor had acquired the lands with-
out original cost. It was questionable whether any costs were incurred to main-
tain the lands considering that the bridges and administration building appeared
to require little or no maintenance. As to the roads, opponents of the lease in-
cluded an allocation of expenses for streets and freeway maintenance, as well
as for maintenance of the bridges and administration building. In view of these
circumstances, there was no need to provide for a return on these lands andg,
therefore, failure to provide for a return on such non-revenue producing lands
would not result in a noncompensatory rate of return on the lease agreement.
I1d. (22).

Terminal provided sufficient information to support the conclusion that the
rate of return on a terminal lease agreement would provide a reasonable profit
for the use of the particular facility involved. Id. (22).

Lease agreement between an agent and affiliate of a carrier and a terminal for
use of the terminal's facilities providing for compensation at tariff rates, but
with a minimum-maximum amount payable per year, was not unjustly dis-
criminatory or unfair as between carriers or shippers, and did not give the
carrier an undue and unreasonable preference and advantage in violation of
section 16 First. Assuming competition between the carrier and another carrier
and between their respective customers, there was no diserimination or prefer-
ence inasmuch as the terminal was willing to make similar arrangements with
other carriers. The fact that few other carriers had the financial resouces nec-
essary to take advantage of such offer did not mean that the carrier was being
preferred or that others were suffering from discrimination. Id. (19-20, 23).

Terminal lease agreement was not to be condemned merely because it provided
for terminal charges at other than tariff rates; the return had been shown to be
compensatory and placed no burden on other users of the facility ; and there
had been no showing that any competitor of the lessee had been denied a similar
arrangement. Id. (23).
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The record did not show that a minimum-maximum payment terminal lease
agreement at Long Beach, Calif., would operate contrary to the public interest
or to the detriment of the commerce of the United States. Chaos had not resulted
from approval of several such agreements at California ports. Only a few car-
riers were willing or able to assume the tremendous financial obligations in-
herent in such agreements. Even if the carrier paid less than tariff rates during
some years, the terminal would benefit by keeping business which might other-
wise dwindle away. The public interest would also be advanced if the speedy
and healthy development of first-class containerized operation in the intercoastal
and foreign trade were advanced by a modicum of price-wise competition between
terminals. Id. (23-25).

Terminal lease agreement at Long Beach, California, does not violate the
California Association of Port Authorities’ Agreement pursuant to which Cali-
fornia terminals operate. The Association agreement does not require that its
members provide services only according to tariff rates. The agreement requires
strict adherence to tariff rates only to the extent charges are proposed to be
assessed by tariff. Id. (25).

Where a terminal lease agreement has been found to be approvable under
section 15, the legality of the terms of the lease under state law is a matter for
the state, not for the Commission. Id. (26).

Terminal lease agreement between a municipal corporation and an importer,
exporter, manufacturer and charterer of vessels in foreign commerce, under
which the lessee would operate the premises as a public terminal, concurring
in the lessor’s tariff, and would pay a minimum sum during each 12-moenth period
of the lease; thereafter the revenue earned in the balance of each 12-month
period for wharfage and dockage charges would be divided, 25 percent to the
lessor and 75 percent to the lessee, with all other tariff charges accruing to the
lessee; and under which the lessor would receive an adequate return on its in-
vestment in the leased premises, was approved. There was no conclusive evidence
of unlawfulness under section 15. No carrier or shipper objected. No diversion
of cargo was alleged. Agreements No. T-1985 and T-1986: Lease Agreements at
Long Beach, California, 35 (37—40).

The term “compensatory’ is given the connotation of fair and reasonable return
on investment (in connection with determination of whether terminal lease is
compensatory). Agreements Nos. T-1953 and T-1953-A : Terminal Lease Agree-
ments Between the City of Oakland and Matson Navigation Co., 156 (162).

Determination of the compensatory nature of a terminal lease on the basis
of estimated costs, rather than actual costs, of filling land and constructing a
wharf would be a matter of concern if estimates were accepted without proof
of a reasonable relationship to actual costs. The record supported the conclusion
that the estimates were reasonable where the cost of the wharf was calculated
as $1,442250; the low bid was $1,750,612; the rent included a contingency
factor; a substantial portion of the fill had been completed at less than estimated
.cost; and the port engineer was confident that the cost of the balance of the
fill would be within his estimate. Id. (163).

Method of land valuation employed by a port, in connection with establishing
a rent base for lease of land for a marine terminal and freight station was a
reasonable exercise of good judgment, where submerged land was valued as such
plus cost of fill, rather than valued as filled. The circumstances existing at the
time of negotiations for the lease had to be considered. ‘While factual computa-
tions of the amount of rental were material to the approvability of the lease,
the issue was whether the ultimate result provided a fair return on investment.
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There is no inflexible rule for establishing land values for the purpose of com-
puting rental for future occupancy. The rental would produce a 7 percent return
on investment in land. It was not unreasonable for the port to consider its
investiment as the value of the land plus the cost of putting it in a productive
condition. Id. (168-165).

A fair contribution to general and administrative expense should be included
in the rentals for terminal leases. A 0.5 percent of the cost of improvements in-
volved in leases is not an unsubstantial amount. The record shows that the cost
of servicing and billing of the leases will be minor. In any event, the amount
involved would not render the leases noncompensatory, which is the major issue.
Id. (1965).

Terminal leases at a fixed term and rent could be approved although they
did not include provisions for periodic review and adjustment of the rent, since
section 15 requires continuing agency scrutiny of such agreements. Id. (166).

TERMINAL OPERATORS. See also Free Time; Practices; Preference and
Prejudice ; Terminal Leases; Wharfage.

A tariff rule requiring consignees to accept store-door delivery by the carrier
of minimum bill of lading shipments while not requiring the same of other
less than trailerload shipments was not violative of section 16 or 18(a) because
minimum shipments were deprived of five days’ free storage. The rule was in-
stituted to alleviate congestion at the terminals and had been successful. The
rule eliminated the need for free time and thus resulted in no loss for minimum
shipments. Investigation of Minimum Charges and Terminal Delivery Services—
Atlantic-Gulf/Puerto Rico Trades, 222 (233-234).

Initial decision is adopted, except that the Commission neither agrees nor
disagrees with the conclusions, or reasoning supporting them with respect to
the reasonableness of respondent’s rate of return on investment or the inclusion
of leased property in the rate base and respondent’s method of valuing land and
plant facilities. Rates and Practices of the Pacific Northwest Tidewater Elevators
Assn., 369 (371).

Marine grain terminals are an inseparable link in the transportation system
serving our waterborne foreign commerce. The plan of the Shipping Act would
be frustrated and rate-payers would be left to the mercies of the terminals if,
having authorized their collective rate-making through section 15, thus elimi-
nating rate competition, their practices in making the rates were held to be
exempt from regulation. Id. (378).

The Commission had jurisdiction in a proceeding to determine the legality
of revisions in the traiff rates, rules, and practices of marine grain terminals.
The question was not the reasonableness of rates, but whether the practices of
respondents in their determination and allocation of costs were reasonable. Id.
(377).

As between vessel and cargo, it was proper for marine grain terminals to
allocate the cost of the wharf (connected to the land by a ramp and analogous
to the apron wharf at a general cargo terminal) to the vessel. The wharf was
not used for the benefit of cargo to any appreciable extent. Under a proper alloca-
tion of costs between vessel and cargo, the cargo is assessed over 87 percent
of all terminal costs. Respondents will bear this large porportion of costs in con-
nection with their exports of grain. Their dual operation need not subject them
to payment of costs expended for the benefit of others. Id. (384-385).

As between vessel and cargo, marine grain terminals properly allocated the
cost of the waterway to the vessel. Id. (386).
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Grain sales contract between the Department of Agriculture or a marine grain
terminal, as seller, and a buyer of grain does not determine the propriety of any
particular allocation of costs between vessel and cargo any more than does the
provision of the charter party between the vessel and the grain buyer, who is
the shipper. Id. (388).

The Freas formula is designed to develop the total costs of the terminal and
then apportion them to vessel and cargo in proportion to the use made of the
facilities provided and of the services rendered. The vessel is held responsible
to the wharfinger for all usages and services from, but not including, the “point
of rest” of the cargo. Id. (389).

The “point of rest” criterion was used by Freas as a shorthand expression
to define the tradition concept as to the respective duties of the carrier and
shipper with respect to transfer of cargo between them for the purpose of ocean
transport. The shipper is traditionally obliged to bring cargo to a point where it
can be reached by “ship’s tackle” and the ship has the responsibility to accept
the cargo at the point—the “point of rest”—fpr loading aboard the vessel.
Id. (389.)

Practice of marine grain terminals in allocating 50 percent of the expense of
the shipping gallery (a high speed conveyor and multiple spout system) to the
vessel was not unreasonable under section 17. Allocation of 50 percent to the
vessel was a conservative and acceptable estimate of the vessel’s obligation.
Id. (387-390).

The “point of rest” test is not entirely helpful with reference to the shipping
gallery (a high speed conveyor and multiple spout system for grain) because of
the physical difference between grain-loading and general cargo operations. The
“end-of-ship’s hook” concept has no parallel in the case of a vessel loading grain.
Id. (390).

Elevator employees control the volume of flow of the grain and type of grain
being loaded on vessels in response to signals from the stevedores. Thus the
operation of the system is a joint undertaking between ship and elevator, the
latter acting for cargo. The loading facility itself serves and benefits both ship
and grain. Its costs should be borne jointly and equally by vessel and cargo.
Id. (390).

Depreciation of facilities and equipment of marine grain terminals should be
based on original cost, not an estimated cost of reproduction. Id. (390).

Marine grain terminals properly included a return on working capital in their
cost studies, with the fund measured by two months operating expenses. Id. (395).

Institution of a services and facilities charge by marine grain terminals, simi-
lar to that in use by other terminals on the Pacific Coast, was not an unjust
and unreasonable practice under section 17. 1d. (401-406).

Overtime loading charge of $57 per hour by marine grain terminals, which
charge included an incentive factor to induce the terminal to work during over-
time hours was not an unjust or unreasonable practice under section 17 when
the overtime loading was required by the vessel. However, inclusion of the incen-
tive factor was an unjust and unreasonable practice when the terminal re-
quested overtime loading. In such a situation a rate in excess of $40 per hour
would be the result of unjust and unreasonable practices. Id. (407—409).

Action of port authority in permitting a lumber dealer to backhandle lumber
for itself and for other receivers of lumber at Port Newark under a lease agree-
ment while requiring other tenants to use the public terminal was an undue and
unreasonable preference and advantage to the former and an undue and un-
reasonable prejudice and disadvantage to the other tenant-receivers of lumber,
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and constituted an unjust and unreasonable regulation and practice, in violation
of sections 16 First and 17. Ballmill Lumber & Sales Corp. v. Port of New York
Authority, Weyerhaeuser Co., Atlantic Terminals, Inc.,, and Maher Lumber Ter-
minal Corp., 494 (500).

Contentions, inter alia, of Port Authority that different treatment of two lum-
ber dealers was necessitated and justified by differences in characteristics of the
dealers and by other circumstances; that one lumber dealer did not have a com-
petitive advantage over the other dealer because the service of backhandling
which one was permitted to perform through its subsidiary while the other
could not, was of little importance; that complainant dealer had not shown any
real disadvantage to itself; and that the dealers were not similarly situated
and therefore did not require similar services, did not affect the conclusion that
the Port Authority violated section 16 First and section 17. Id. (500-503).

Public lumber terminal operator’s tariff which provided for a volume discount
for the handling of lumber at Port Newark subjected the lessee of a lumber ter-
minal to undue and unreasonable disadvantage, in violation of section 16 First,
and constituted an unjust and unreasonable regulation and practice, in violation
of section 17. The public terminal operator’s volume discount rates were not
practically available to complainant or other tenants while they were available
to nontenants. The discount rate provision applied only to the complete package
of truckloading, wharfage, and backhandling. Since complainant performed its
own truckloading and used its own premises for storage, it did not qualify for
the discount. It is irrelevant to the propriety of volume discounts whether a
difference in rates might be justified because one customer uses the public ter-
minal and another uses a leased area 1.8 miles away from the public terminal.
Each customer is entitled to similar treatment in respect to whether a discount
based on volume of lumber backhandled is to be granted. Id. (503-504, 506).

Tariff of terminal operators relating to overtime charges and holiday rates
is an unjust and unreasonable practice insofar as it fails to set forth the criteria
used to determine the overtime charges and fails to specify holidays. Reparation
is not awarded since the record contains no evidence of injury to complainant.
International Packers Ltd. v. North Pier Terminal Co., 525 (528-529).

Exclusion of refrigerated cargo from a terminal’s three o’clock rule gives a
preference to general cargo but the preference is not so undue as to result in a
violation of the Shipping Act. The difference is warranted by such matters as
the unpredictability of the weather, mechanical breakdowns, labor disputes, etc.,
and inadequacy of storage facilities to protect refrigerated cargo. Id. (529-530).

Tariff of terminal operators relating to extra services charges for certain
services is an unreasonable practice in violation of section 17, since it did not
contain a standard for determining rates to be applied on such extra services. No
reparation is awarded since complainant had no shipments to which the charges
applied and was never billed for extra charges. Id. (530-531).

Truck loading and unloading charge of 9¢ per 100 lbs. by terminal operators
at the port of Chicago is not excessive or unreasonable. As to failure to classify
charges as to commodities and bandling characteristics, respondents were ex-
pected, after they gained experience to publish rates relating to commodities and
handling characteristics, and they had in certain respects done so. Failure to
provide partial loading and unloading charge (moving cargo between a place
on the dock and the tail gate of the truck) on truck deliveries is justified.
Elimination of partial service relieves congestion at the piers, reduces costs and
removes an important area of dispute between truckers and terminals. Id.
(532-534).
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THROUGH ROUTES. See Rates.
TRUCK LOADING AND UNLOADING. See Terminal Operators.

WHARFAGE. See also Practices.

Revision of terminal tariff to assess wharfage charge against the vessel rather
than the cargo was clearly authorized and contemplated by the approved basic
agreement between terminal operators. The agreement specifically authorized
the issuance of tariffs covering “wharfage” and provided for the filing of such
tariffs and any changes therein with the Commission. Thus the revision was
merely an implementation of the general ratemaking authority provided in the
basic agreement. Boston Shipping Assn., Inc. v. Port of Boston Marine Terminal
Assn. and Massachusetts Port Authority, 1 (5-6).

Revision of terminal tariff to assess wharfage against the vessel rather than
the cargo did not require prior approval of the Commission under section 15.
The action was routine and was authorized and contemplated by the approved
basic agreement. Id. (5-7).

As used in section 17, and as applied to terminal practices, a “just and
reasonable practice” means a practice otherwise lawful, but not excessive, and
which is fit and appropriate to the end in view. Wharfage assessed against the
vessel is a proper and “otherwise lawful charge”. Incident to the carrier’s duty
to tender for delivery is the duty to provide the shipper with adequate terminal
facilities upon which cargo may be placed by the shipper and/or from which
it may be picked up by the consignee. Since the terminal provides a service which
is in furtherance of the carrier’s obligation, it follows that “wharfage” is an
appropriate charge against the vessel. Commission General Order 15 expressly
sanctions this method of assessment. Id. (9).

Revision of terminal tariff by Port Authority to assess wharfage against the
vessel rather than the cargo at Port Authority-operated piers was not an
unreasonable practice under section 17. As applied to terminal practices, a “just
and reasonable practice” means a practice otherwise lawful, but not excessive,
and which is fit and appropriate to the end in view. Wharfage assessed against
the vessel was clearly a proper and “otherwise lawful charge”. As to its fitness
and appropriateness to the end in view, the Port Authority had suffered losses
in its pier operations and the revision was made in the belief that more cargo
would be attracted to Port Authority piers and thus increase revenues. It was
not important that there was a drop in tonnage for several months as compared
with the same months in the prior year. Id. (8-11).

As to whether Port Authority practice of assessing wharfage against ‘the
vessel (rather than cargo) was “fit and appropriate to the end in view”, it
clearly was. The charge was instituted primarily as a result of losses in pier
operations. The Port Authority hoped to attract truck traffic, which might other-
wise be lost to .competing ports. The Authority also anticipated that more effi-
cient pier utilization would be encouraged by creating an incentive for shippers
to use unitization, palletization and containerization. A drop in tonnage for
several months as compared with the same months in the prior year was not
important. Id. (9-10). '

Examiner’s finding that the ocean freight rate at Boston contains a wharfage
factor or that assessment of wharfage against shippers and consignees at the
public piers in Boston, other than those operated by the Port Authority, involved
a duplication of charges, was not supported by the record. There was no basis
for a determination that assessment of a double charge was unjust and un-
reasonable. Id. (11 footnote 16).
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nomic freedom.”* This principle is implemented through a policy
which frowns upon undue restrictions on competition.

Section 15 of the Shipping Act, 1916, does not conflict with that
policy but rather complements it. Congress authorized the approval of
shipping conferences to forestall monopolistic movements that are
more anticompetitive than the conference system itself. Thus a Federal
court has said:

The condition on which such authority is granted is that the agency entrusted
with the daty to protect the public interest scrutinize the agreement to make
sure that the conduct thus legalized does not invade the prohibitions of the anti-
trust laws any more than is necessary to scrve the purposes of the regulatory
statute®

It is incumbent upon this Commission 1o evaluate every proposed
agreement in the light of this standard ; and it should not be forsaken
even though only a sinple and innocuous agreement is involved.? We
are here presented with an agreement which does not qualify for
approval under our congressional mandate or under the guidelines we
have set heretofore.

The time an agreement is presented for initial approval is when we
must evaluate it thoroughly and determine the anticompetitive scope
it is to possess. We are not soothsayers. We cannot predict what in fact
will happen as a result of approval. We can, however, predict the
probable consequences of approval. That is our expertise. When ap-
proving an agreement we should understand the gamut of activity in-
herently concomitant to the specific conduet as set forth in the agree-
ment. We shonld not grant antitrust immunity to agreements which
are overbearing or unnecessary and which thereby might contain lati-
tude for unaunthorized actions within the approved area of conduct.
It is an undesirable situation when we must call upon hindsight to
uncover the pitfalls of an agreement which may tra)p a conference in
violations of the Jaw.

As I said in docket 66—45,* “[t]he desire of the parties to enter into
agreements alone is not considered sufficient to warrant approval.”

For presumptively all anticompetitive combinations ran counfer to the public
interest in free and open competition and it is incumbent upon those who seek
exemption of anticompetitive combinations under section 15 to demonstrate that

the combinations seek to eliminate or remedy conditions which preclude or hinder
the achievement of the regulatory purpose of the Shipping Act.

1 Mediterrancan Pools Investigation, 9 FMC 264 at 288,

2 Iebrandisen Go,, Inc. v. United Stotes ef al, 211 F. 2d 51 at 57.

$ Trangeript, Oral Argument, p. 20,

1 Agreement jor Consolidation or Merger Belween American Meil Idne, Lid., American
Pregident Lineg, Iid., and Pacific Far Fast Lines, Inc.

& Mediterrencan Poolg Investigafion, § FMC 264, 200,

11 F.M.C.





