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REPORT

Br THE COMMISSION John Harllee Chairman George H Hearn
Vice Chairman Ashton C Barrett James V Day James F
Fanseen Commissioners

This proceeding is before us on exceptions to the initial decision
of E Robert Seaver presiding examiner issued on August 11 1967
Exceptions were filed and oral argument was held on December 6
1967

The investigation was prompted by a protest filed by the Portland
Steamship Operators Association petitioner in 1966 objecting to
changes in the tariffs of the marine grain terminals in the Pacific
Northwest which resulted among other things in sharply increased
charges against the vessels

The purpose of the investigation as specified in the order of in
vestigation is to determine whether the rates rules and regulations
contained in the tariffs of the elevator operators constitute unjust or
unreasonable practices in violation of section 17 Named as respond
ents are the members of the Pacific Northwest Tidewater Elevators
Association which operate grain terminals in question

In his initial decision the examiner concluded that the rates rules
and regulations contained in respondents revised tariffs neither con
stitute nor result from unjust or unreasonable practices in violation
of section 17 except as to the imposition of a flat overtime charge of
57 per hour for loading done at the terminalsbehest which he found
to be excessive by 17 per hour

The petitioner association and Hearing Counsel excepted to the
initial decision while the respondent terminal operators supported the
examinersposition

These exceptions fall into two distinct categories The first is a
disagreement with the examinersallocation of the costs of the wharf
the waterway and 50 percent of the shipping gallery to the vessel as
well as the level of overtime rates charged the vessel The second is
directed at the cost accounting methods utilized by the terminal opera
tors and approved by the examiner whereby the overall annual revenue
requirements of the terminals was calculated at 107 million dollars
Petitioners contend that this figure should not exceed 78 million dol
lars per year

We find that the exceptions of petitioner and Hearing Counsel arc
essentially a reargument of contentions which were exhaustively
briefed and considered by the examiner in his initial decision Upon
careful consideration of the record the exceptions briefs and argu
ment of counsel we conclude that the examinersfactual findings ancd
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RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 371

his conclusions with respect thereto were well supported and correct
Accordingly except as noted herein we adopt the initial decision as
our own and make it a part hereof

There is some language in the initial decision which despite the
examiners careful disclaimer might be interpreted to mean that we
are attemping to subject terminals overall rate structures and levels
of return to the same kind of regulation which we exercise over carrier
rates under the IntercoastaI Act We do not believe that the con

clusion of the examiner with respect to the reasonableness of re
spondents rate of return on investment or his conclusions concerning
the inclusion of leased property in the rate base and respondents
method of valuing land and plant facilities were necessary or rele
vant to his conclusions under the second paragraph of section 17
which is addressed to unjust or unreasonable practices or regulations
Thus in adopting his initial decision we neither agree nor disagree
with these conclusions or the reasoning supporting them

An appropriate order will be entered
By the Commission
IssAL THOMAS LISI

Secretary

Page one of the Initial decision containing the headnotes and appearances has been
omitted

11 FMC



FEDERAL MARITIME COMMISSION

Docsrrr No 6648

RATES AND PRACTICES OF THE PACIFIC NORTHWEST TIDEWATER
ELEVATORS ASSOCIATION

ORDER

The Federal Maritime Commission instituted this proceeding to
determine whether the rates rules and regulations contained in the
tariffs of the respondent elevator operators effective April11966 con
stitute unjust or unreasonable practices in violation of section 17 of
the Shipping Act 1916 and the Commission having this date made
and entered its Report adopting the examinersinitial decision whicl
Report and initial decision are made a part hereof by reference

Therefore it is ordered That the overtime rate of 57 per hour
contained in respondents said tariffs be and the same hereby is ap
proved provided that respondents modify and amend those portions of
said tariffs by substituting a rate not to exceed 40 per hour in those
instances where overtime loading is ordered or requested by the ter
minal except that such approval shall become null and void unles
the tariffs so modified are filed with the Commission not later than
sixty 60 days from the date of service of this order

By the Commission

SEAL

INITIAL DECISION OF E ROBERT SEAVER PRESIDING EXAMINER
I BACKGROUND OF THE PROCEEDING

Institution of the Investigation
The Commission instituted this investigation under section 17 an

section 22 of the Shipping Act 1916 46 USC 816 821 to deter

1 This decision became the decision of the Commission March 6 1968

THOMAS LIST

Secretary
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RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 373

mine the legality of the revisions in the tariff rates rules and prac
tices that were put into effect on April 1 1966 by the respondent
marine grain terminals The seven corporations named as respondents 2
operate ten marine grain terminals in the Pacific Northwest on the
Willamette and Columbia Rivers and the Puget Sound in Portland
Oregon and vicinity and Vancouver Tacoma Kalama Longview
and Seattle Washington The Louis Dreyfus Corp Harbor Island
Dock Co North Pacific Grain Growers Inc and Peavy Co each
operate one elevator Cargill Inc operates an elevator at Portland
and one at Seattle and Continental Grain Co operates an elevator
at Longview and another at Portland The latter elevator is no longer
in operation but it was a going concern at the time of the cost study
upon which the rate changes were based therefore its accounting
data are included in the exhibits and will be considered in this deci
sion The accounts of Harbor Island Dock Co were not included in

the study because its geographical location and its method of opera
tion make it unique and the Cargill terminal at Seattle was not in
cluded in the study because the inclusion of one of the Cargill termi
nals was considered to be adequate Thus the accounting exhibits
cover eight terminals No objection was raised regarding the selection
of these terminals and exclusion of the others

All of the respondent terminals except Northern Pacific are oper
ated by large grain merchandising corporations that operate on a
national and in some cases international scale These corporations ex
port 767 of the grain that moves through the terminals All but
15 of the balance is exported by the United States Department of
AgricultureUSDA

That portion of section 17 that is applicable to this proceeding
provides

Every such carrier and every other person subject to this Act shall estab
lish observe and enforce just and reasonable regulations and practices relating
to or connected with the receiving handling storing or delivery of property
whenever the Board finds that any such regulation or practice is unjust or
unreasonable it may determine prescribe and order enforced a just and reason
able regulation or practice

Respondents in the operation of their grain terminal elevators are
other persons within the meaning of section 17 and as that term is
efined in section 1 of the Shipping Act California v United States
20 US577 1944
The regulations and practices that are under investigation here

The order of investigation Included the Kerr drain Corporation which operated a
1narine grain terminal at Portland but before the bearing this facility was destroyed by
Ire and this respondent was dismissed from the proceeding

I 11 FMC
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consist of respondents employment of certain accounting principles
and formulas for the development and allocation of costs in connection
with their April 1 1966 rate adjustments which increased their over
all charges by approximately four percent A list of respondents tar
iff charges paid by vessel owners and by grain exporters appears on
page 399 The respondents are authorized to adopt uniform rates and
tariff provisions insofar as the charges assessed against ocean carriers
are concerned by virtue of an Agreement approved under section 15
of the Shipping Act 1916 and their association is called The Pacific
Northwest Tidewater Elevators Association PNTEA They file
separate tariffs with the Commission but their rates rules and other
tariff provisions are almost identical and can be considered as one
for the purpose of this decision

The changes in the rate structure increase the charges paid by the
vessels by about 45 percent while it leaves unchanged those charges
paid by cargo the term adopted by the parties to mean the grain
exporters Prior to the increase the vessels paid 86 percent of the
tariff charges of the respondents and the cargo paid the balance After
the change the vessels pay about 12 percent of the total The tariffs
of the respondents were revised in the following respects

1 A service and facilities charge was assessed for the first time
against the vessels ranging from 12 to 21 cents per ton of grain
loaded on the vessel depending upon the type of vessel The
charge was established on a sliding scale due to the variation
in the ease of loading various types of vessels and the parties
here do not object to the sliding scale if there is to be a service
and facilities charge at all

2 An increase in 10 percent in the dockage charge in those in
stances where the dockage is collected by respondents At other
terminals the dockage is collected by the public body that owns
the terminal property In all instances where the terminals are
Leased to one of the respondents the sums collected as dockage
are paid over by the lessee terminal to the public bodies that
own the respective plants More recently the public bodies fur
ther increased the dockage charge on the average of 25 percent
This increase is not under investigation here although it figures
in the accounting schedules

3 Elimination of the standby and deadtime charges that applied
during periods of delay in loading caused by the vessel

4 An increase in the rate for loading grain during penalty over
time hours which varied from terminal to terminal between
6930 and 85 per hour to 94 per hour Loading occurs very

11 FMC
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infrequently during the penalty overtime period and the parties
have not questioned the legality of this charge

5 A reduction in the rate for loading grain during overtime hours
under the union contracts from between 5670 and 70 per
hour to 57 per hour

The amount of the resulting increases and decreases in the charges to
the vessels over a yearstime is shown on page 400

The Portland Steamship Operators Association Inc filed with the
Commission a protest against the revised tariff charges and petitioned
for the institution of an investigation of the practices that led to the
increase in the rates and charges of the respondents The investigation
was instituted at least in part as a result of that protest and petition
and the Association was joined in the proceeding as petitioner in the
order of investigation The Association is comprised of persons hold
ing executive positions with steamship companies or agents of steam
ship companies located in Portland Oregon About 95 percent of the
vessels that load grain at the terminals are operated as tramp irregu
lar carriers Petitioners represent the tramp vessels as well as the few
operators of vessels engaged as common carriers that load grain at the
terminal s

The United States Department of Agriculture USDA inter
vened in the proceeding as well as a number of associations of terminal
operators the California Association of Port Authorities and the
Port of Longview

The hearing

The hearing was held in Portland Oregon from February 7 1967
to March 2 1967 without interruption The 109 exhibits admitted into
the record include many voluminous accounting studies prepared by
the expert witnesses who testified on behalf of respondents petitioners
and Hearing Counsel At the outset of the hearing the Examiner in
the company of counsel for all the parties and the accounting witnesses
visited several of the terminals in order to become familiar with the

physical layout of typical plants and to observe the loading operations
In order to complete this resume of the background of the contro

versy it should be noted that the petitioner filed a complaint with the
Commission on March 31 1964 against some of the respondents con
tending that various rates charges and practices were in violation of
le Shipping Act Docket No 1177 was assigned to the complaint but
before any further proceedings were had in the action the parties
agreed to a settlement under the terms of which the respondents made

kertain reductions in the charges complained of and the complaint
11 FMO
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was dismissed Under the settlement agreement the respondents were
to proceed immediately to have a cost analysis of their grain terminal
operationprepared by Philip Linnekin under the principles of the
Freas formula The agreement further provided that upon completion
and review of the results of the study respondents would review their
tariffs and make such changes therein as they deemed advisable and
after such changes were filed with the Commission the petitioners
should be free to take any action with respect thereto as they deemed
advisable

The accountant mentioned in the settlement aggeement Philip E
Linnekin of San Francisco has had a great deal of experience in the
analysis of marine terminal rate structures having assisted Howard
G Freas in his cost and revenue analysis in connection with Docket
No 640 which involved the rate structures at the marine terminals in
the San Francisco area and having conducted the accounting anal
ysis on behalf of marine terminals in connection with several other
proceedings before the Commission and its predecessors involving the
practices of marine terminals

The accounting studies conducted by Linnekin pursuant to the settle
ment agreement consumed an entire year and their results caused him
to conclude that there was a deficiency in the revenue received by the
respondent terminals from the vessels and that in order to correct this
deficiency a services and facilities charge should be instituted by
respondents Gilbert J Parr a transportation rate consultant with
long experience in rail rate matters reviewed the Linnekin studies and
testified in support of them

James Laurie who has had lengthy experience in the field of trans
portation accounting devoted several months to an analysis of the
financial experience of respondents and their rate adjustments and he
testified as an expert witness for petitioners William T Gatlin the
Supervisory Auditor in the CommissionsBureau of Financial Anal
ysis also devoted a considerable period of time to a study of the ac
counts of respondents and the Linnekin accounting data and exhibits
Mr Gatlin testified as an expert witness for Hearing Counsel and sup
plied accounting exhibits reflecting his conclusions Although Mr11
Gatlin and Mr Laurie had not previously conducted a cost analysi9
based on the Freas formula their testimony demonstrated that thei
experience in the field of transportation fully qualified them as exper
in this proceeding

a Terminal Rate Structure California Porta 3 USMC 57 1948 The Freas formnl4
and Its preparation are described more fully infra

11 FMC
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II PRELIMINARY ISSUES

Jurisdiction

Respondents contend that the Commission lacks jurisdiction over
the subject matter of the present controversy on the ground that sec
tion 17 does not grant to the Commission authority to investigate or
determine the reasonableness of rates of ocean terminals Acknowledg

ing at least by inference that California v United States supra up
holds the Commissionsexercise of jurisdiction over marine terminals
respondents argue that the California case did not involve the reason
ableness of rates They apparently feel that the Commission can look
into their practices so long as the inquiry doesntget into the net dollar
effect of the practices Their contention that this proceeding is an in
vestigation of the reasonableness of rates is based on the statements in
the brief by Hearing Counsel that this investigation is concerned with
the question whether respondents rates are just and reasonable as to
level and that This means that the Federal Maritime Commission is
now subjecting marine terminals to the same species of regulation as
it has for years domestic offshore carriers under the Intercoastal Ship
ping Act of 1933

In its recent decision in The Boston Shippring Association Inc v
Boston Marine Terminal Association et al June 28 1967 11 FMC 1
a contention like that of respondents was rejected and the Commis
sions reason is applicable here 11 FMC 4 footnote 7
Taking the position that this is a rate making case complainants also contended
that we were without jurisdiction They do not however challenge the level
of the strike storage charge and their only concern is with its assessment against
them That the proper allocation of the costs of providing terminal services as
between users of those services is a matter within our jurisdiction under Section
17 is too well settled to be disputed now Practices etc San Francisco Bay Area
Terminals 2 USMC 588 1941 affirmed California v United States 320 US

577 1944 Free Time and Demurrage ChargesNew York 3USMC89 1948
It is not necessary in the instant proceeding to determine whether

the Commission has jurisdiction over a controversy where the issue is
the reasonableness of rates of marine terminals like the issues men
tioned by Hearing Counsel as arising under the Intercoastal Act This
is simply not such a case The question involved here is whether the
practices of respondents in their determination and allocation of costs
are reasonable It was the respondents themselves who selected the gen
eral method for testing these practices namely the application of cost
accounting as a means of determining whether there is a deficiency in
terminal revenue or stated in a different way whether the charges
provide a fair return on investment The Examiner and the other par
ties to the proceeding accepted this as a proper method here but the

11 FMC
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use of this system does not transform this proceding into a rate case
The fact that that system resembles in some respects the system nor
mally employed in a proceeding under thhe Intercoastal Act is of no
moment The approach employed in determining the reasonableness
of rates differs from that used here in other respects

The respondents introduced into evidence and relied upon the study
and report made by Howard Freas in Docket No 640 supra and the
same method of investigation was employed here as was employed in
that proceeding Mr Freas pointed out in his report that his investiga
tion was confined to a cost and revenue study and that it did not include
any consideration of the other rate making factors such as value of the
service and other considerations that go into an investigation of the
reasonableness of rates Such considerations played little or no part in
this proceeding either TheUSDAHearing Counsel and petitioners
support the Commissionsjurisdiction stating that California v United
States clearly supports the authority of the Commission to proceed in
this type of investigation Respondent terminals are an inseparable
link in the transportation system that serves our waterborne foreign
commerce The plan of the Shipping Act would be frustrated and the
rate payers would be left to the mercies of the terminals if having
authorized their collective ratemaking through section 15 thus elim
inating rate competition their practices in making the rates were held
to be exempt from regulation

Burden of Proof
The respondents and the petitioners each contend that the burden

of proof in this proceeding is on the other each arguing that the other
is the proponent of a rule or order within the meaning of Rule
10o of the CommissionsRules of Practice and Procedure 46 CFR
502155 and section 7 c of the Administrative Procedure Act 5
USC 1006c The APA and Rule 10o place the burden of
proof upon the proponent of a rule or order There is no failure of
proof on any of the issues in this proceeding and the evidence does not
preponderate equally between the antagonists on any issue Therefore
there is no occasion to base any conclusion here on the failure of any
party to sustain its burden of proof Alcoa SS Inc v Cia Anonima
Venezulana 7 FMC 345 358 1962 This issue therefore is not in
the case The Examiner has devoted considerable attention to the

question of burden of proof in such a proceeding however and has
reached one conclusion with complete conviction It is that much harm
can be done by an attempt at generalities by way of dicta on the
subject of burden of proof in administrative proceedings and none
will be attempted here

11 FMC
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TheUSDAbrief correctly points out that the various participants
in a regulatory proceeding should see to it that the record is complete
for decision and thus avoid having to reach conclusions on the basis of
a failure to sustain a burden of proof This has been adequately accom
plished in this proceeding

M TI3E SUBSTANTIVE ISSUES

There is no dispute with respect to the amount of respondents rev
enues received during the cost study period which was the year end
ing July 1 1964 under the rates then in effect Furthermore there is no
dispute concerning the amount of additional revenue or the total reve
nue which respondents would have received during the cost study pe
riod had the April 1 1966 rates been in effect during that period No
question is raised as to respondents combining together the financial
experience of all eight elevators in conducting its cost study and peti
tioner correctly states that this practice achieves a desirable uniformity
of rates The method has been followed in previous Commission cases
where as here it is appropriate Pacific CoastPuerto Rico General
Increase in Rates 7 FMC 525 533 1963 Since the parties did not
contest this method arguments based on differences in net revenues
between the terminals are irrelevant

The subsidiary issues in the proceeding can best be described by
riefly enumerating the contentions of the petitioners

1 Only 233 percent of respondents terminal costs should be
chargeable to their wharfinger operation and the other 767
percent charged to the grain dealing operation

2 Respondents property should be included in the rate base at
depreciated original cost rather than the estimated and unde
preciated cost of reproduction

3 In the case of the five terminals that lease their plants from
public bodies the value of these properties should not be in
cluded in the rate base for the purpose of testing the adequacy
of the revenues

4 Depreciation expense should be based on actual investment
original cost rather than an estimated reproduction cost

5 They question the rate of return as related to rate base
6 They contend that none of the costs incident to the shipping

gallery or the waterway should be charged to the vessel but that
these costs should be charged to the cargo and that only 50 per
cent of the costs incident to the wharf should be charged to the
vessel Hearing Counsel andUSDAtake a different position

4 Those operated by Continental at Longview ADMNPGG and Cargill
11 FMC



380 FEDERAL MARITIME COMMISSION gonthis question which isdescribed infra where these issue are discussed 7They question the calculation of incremental costs inarriving at the overtime charge 8They object tothe imposition of any service and facilities charge bythe marine grain terminals 9They contend that placing charges onavolume basis isanunfair practice because itputs apremium oninefficiency Inaddition tosome of the questions raised bypetitioners Hearing Counsel question certain tariff definitions of respondents covering theil wharfinger charges The USDAobjects tothe rate increases onthe basis of their alleged effect onGovernment aid programs aswell araising some of the issues described above The other interveners all of whom operate marine terminals came into the case primarily tosup port the services and facilities charge recently inaugurated byrespondents IVRESPONDENTS PRACIICES INESTABLISHING THE RATES INQUESTION Physical Characteristics of the Terminals and Method of Operation The function of amarine grain terminal like any other terminal istoprovide waterfront facilities and perform various services toaccomplish the interchange of cargo between inland carriers and ocean carriers They are not operated for the purpose of storing grain Grain isbrought tothe terminals from country elevators 4abymeans of rail cars trucks or river barges and bythe use of automated unloading machinery itisconveyed underground into the terminal then elevated into the bins When the grain istobeloaded aboard avessel for export agate or valve at the bottom of the particular bin containing the type of grain tobeloaded isopened and asystem of underground conveyor belts and anelevating device move the grain tothe scale room inthe headhou seJwhere itistested graded and weighed bystate inspectors The terminal has completed any cleaning weighing and other process ing done for the owner of the grain and at this point the actual loading begins The grain ismoved tothe vessel bymeans of the shipping gallery which consists of asystem of conveyor belts housed inenclosed ramp that extend from the headh ouse which contains the scale room thelevating machinery and other facilities toapoint high above thaContentions of the parties based oncharges and operations tit country elevators ar irrelevant They are sounlike marine terminal elevators that such at compariun iunwarranted SThe underscored words describe important component parts of the elevator that figur prominently inthe issues Most of them are labelled inthe picture onthe following page UFMC



RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 381 wharf At that point itintersects the other portion of the shipping gallery which runs parallel toand above the wharf for adistance long enough toserve large ocean going vessels Six spouts protrude at equal intervals from the shipping gallery through which the grain isfed into the holds of the vessel Two spouts may beused at atime and they can bemoved laterally upand down or telescoped inand out soastoreach the various holds and trimthem bymeans of electric winches that are apart of the spouts The aiming of the spouts and of the flow of grain into the holds iscon trolled bystevedores who are stationed onthe vessel and are employed byand paid bythe vessel owners The rate of flow of grain and the type of grain iscontrolled byterminal employees stationed inthe terminal inresponse tobell signals transmitted tothem bythe stevedores The picture onthe next page depicts the plant of the Northern Pacific Grain Growers at Kalama Washington The loading spouts could not belabelled inthe accompanying picture but they are readily seen extending from the shipping gallery tothe vessel 1171lile itisnot apparent from the picture the structure of the shipping gallery isentirely separate from the wharf The towers that support the shipping gallery extend down through the wharf but they are not part of the wharf nor are they attached toitbecause the wharf isnot astable enough structure tosupport the gallery During the year ending June 301964 which was the year selected for the accounting study 615 vessels loaded atotal of 4684 700 short tons of grain at the eight terminal elevators 5aThis was anaverage of 412 tons per hour during the time ships were at the terminals The terminals are capable of loading 800 tons per hour ifthere are nointerruptions Amulti spout terminal such asthose of respondents can load vessels just about twice asfast asasimple single spout terminal could Approximately six or seven days are required at the lonest toload a10000 ton vessel at one of the respondent selevators while asingle spout elevator would take 12to15days The cost tothe owner of delaying avessel of the type that calls at respondents ele vators for one day would vary from 1500 toabout 4000 depending onthe size and nationality of the vessel At simple one spout elevator Itwould benecessary toshift the vessel about asthe various holds are loaded This would burden the owner with the expense of tugs andline handlers inaddition tothe expense caused bythe delay occasioned The picture appearing inthe initial decision isnot reproduced here saThere was tacit agreement that the fiscal 1964 volume level will prevail inensuing ars and noevidence tothe contrary was presented 11FMC
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The economic life of the terminal structures is generally taken to be
50 years The economic life of the machinery and equipment varies but
on the average it is about 20 years Depreciation is taken by the ele
vators on a straight line basis and it was applied in this way in the cost
studies here No question has been raised as to the economic life of the
property or to this method of taking depreciation

A facility not identifiable in the accompanying picture is the barge
dock which at the various terminals is either a unit separate from the
wharf or a portion of the wharf used solely for berthing river barges
bringing grain to the terminal It is equipped with mechanical devices
to discharge the grain onto the conveyor system that moves it to the
terminal The berthing facility for barges is used exclusively for this
purpose and is not considered part of the wharf for this investigation

The Formula Employed in Establishing the Rates and Charges
A general structure for a cost formula applicable to marine termi

nals was first prepared by Dr Ford K Edwards at the time in 1940
a transportation economist for the California Railroad Commission
This formula called the EdwardsDifferding formula was intro
duced in evidence in Docket No 555 before the United States Maritime

CommissionUSMCIn 1946 the Association of Marine Termi
nals in California requested the USMC to conduct a study of its
practices and formulas for establishing rates and charges In connec
tion with the formal investigation that ensued Docket No 640 the
Commission employed Howard G Freas a rate consultant who later
became a member of the Interstate Commerce Commission to conduct
a financial study of the terminal operations and prepare a cost for
mula Freas patterned his formula almost entirely after the Edwards
Differding formula

Philip E Linnekin who conducted the cost study on behalf of
respondents here assisted Freas in the 1946 study Linnekin employed
the Freas and Edwards Differding approach to the development of
respondents costs the allocation thereof between vessel and cargo and
the designation of tariff charges There is no dispute here as to the
applicability of the Freas formula to a grain terminal operation
except that Hearing Counsel suggest that the point of rest concept
to be discussed later is inappropriate for a grain terminal The
USMCapproved the application of Dr Edwards formula in Docket
No 555 and the Freas formula in Docket No 640 and FMB ap
proved the application of the Freas formula to the terminals in the

Pacific Northwest in Terminal Rate StructurePacificNW Ports
e Practices etc of San Francisco Bay Area Terminals 2USMC588 1941
4 Terminal Rate Structure California Ports 3 USMC 57 1948

11 FMC



RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 383

5 FMB 53 1956 Docket No 744 The handling of bulk cargoes
was included in the operations under study in those cases but where
grain was concerned the method of operation was somewhat different
than that employed by the respondents here At the time of the earlier
studies grain was either loaded in bags or by means of a clamshell
More recently the Federal Maritime Commission approved the appli
cation of the Freas formula to modern grain terminals including re
spondents in a proceeding where the terminal charge for wharfage
was upheld Investigation of Wharfage Charges on Bulk Grain at
Pacific Coast Ports 8 F M C 653 1965

The development or identification of the terminal costs is one of the
two major goals of the formula and is at least as valuable as the
second goal which is the allocation of the costs between vessel and
cargo The costs were collectedby Linnekin as they were in the Freas
study under three general headings plant costs or carrying charges
equipment costs and labor costs including administrative expense as
shown in Schedule I which is attached as an appendix This is a report
sample covering just one of the eight terminals It will be noted that
these costs are prorated between the various physical components of
the terminal Prorating was done on the basis of land area or relative
value as appropriate Schedule II also attached demonstrates how the
plant costs and other costs are distributed to the various tariff charges
It should be borne in mind that at the time of the study there was no
services and facilities charge and therefore the plant and equipment
costs charged against the vessel appear under dockage Schedule III
in the attached report sample was compiled for the purpose of Segre
gating the straighttime loading costs which are chargeable to the
cargo and the overtime costs which are chargeable to the vessel It will
be noted that the total loading costs in the third column on Schedule
II are the same as the total loading costs shown in Schedule III These
schedules are incorporated in this decision in order to portray the
method employed Some of the figures thereon must be revised in
accordance with the conclusions reached herein on various issues

The schedules following the report samples reflect the combined ex
perience of the eight terminals in the cost study year ending June 30
1964 In allocating the costs between vessel and cargo Linnekin
stated that it was his intention to use the same general standard em
ployed by Freas that is to apportion them in the proportion that ves
sel and cargo respectively use the facilities and receive the services pro
vided This use concept is applied in part at least by holding the

4LL Many additional Schedules are used to refine and explain the baste Schedules I II
and III

11 FMC
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384 FEDERAL MARITIME COMMISSION vessel responsible tothe wharfinger for all usages and services from the point of rest of the cargo This standard isdiscussed inmore detail herein under the discussion of the allocation of the costs of the shipping gallery All costs that are not assigned tothe vessel are charged against the cargo The parties donot question the fact that all terminal expenses including areasonable return oninvestment are tobecollected inthe rates and charges of the terminals either from vessel or cargo Many questions are raised however astothe inclusion of certain costs aswharfinger costs Applying the principles of the Freas formula asherelated them tothe grain terminals Linnekin concluded that the vessel should becharged with anappropriate allocation of general and administra tive expense asshown inthe attached schedules certain direct labor costs and the following plant and equipment costs 100 of the water way 100 of the wharf 50of the shipping gallery Wharf Allocation of Costs Between Vessel and Cargo Relying onthe Freas allocation of the apron portion of the wharf tothe vessel and upon their view of the use made of the wharf at agrain terminal bythe vessel respondents allocate the costs incident tothe wharf entirely tothe vessel At ageneral cargo terminal that por tion of the wharf where the cargo isdeposited and picked upbythe ship stackle isdescribed asthe apron Freas allocated this portion of the wharf tothe vessel because asbetween vessel and cargo itisused exclusively bythe vessel and itisonthe vessel side of the point of rest The portion of the open docks adjacent toastorage shed at ageneral cargo terminal including that portion containing rail tracks were allocated inpart tothe cargo byFrea sAt the grain terminals the wharf isnot adjacent tothe storage space and frequently isonly connected tothe land byaramp asshown inthe preceding picture and itistherefore analogous tothe apron wharf Itisused asameans of tying upthe ships for provisioning and repairs of ships and for access tothe ships bythe ships personnel and stevedores Hearing Counsel USDAand petitioners contend that 5017o of the wharf should beassigned tocargo 7bThey have not shown specific uses of the wharf toany appreciable extent onbehalf of cargo how ever Hearing Counsel states Since respondents are primarily grain merchandisers even the vessel isfor their benefit and since the wharf isanadjunct toavessel berthing itiscertainly of benefit torespond ents On such atheory all terminal costs would becharged against 7bIfpetitioners intended toleave the impression intheir brief that the Commission determined inDocket No 1084 supra that all wharf costs were allocable tocargo they misread that decision 11FMC
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respondents as grain merchandisers and no allocation would be made
between vessel and cargo Hearing Counselsrecognition that the wharf
is an adjunct to a vessel demonstrates that its costs should be allo
cated entirely to the vessel under the Freas formula

Apart from their position with respect to the allocation of the costs
of the wharf petitioners advance a theory somewhat like that quoted
above from the brief of Hearing Counsel They argue that since nearly
80 of the grain loaded at the respondents terminals is exported
by respondents in connection with the merchandising end of their
business 80 of the total costs should first be allocated to the respond
ents as grain dealers and only the remaining 20 should be allocated as
between vessel and cargo under the Freas formula This argument
overlooks the fact that the revenues shown in the Linnekin schedules

include an accounting charge made against the various respondents for
all of the tariff charges assessable against the cargo exported by them
es grain dealers In some instances the books and records of the re
spondents terminals reflect these charges against the merchandising
divisions In the other cases Linnekin properly included the equiva
lent of such charges as revenue As an accounting matter this places
the merchandising operation of respondents in the position of a
stranger to the wharfinger operation Under a proper allocation of
the costs between vessel and cargo as found herein the cargo is as
sessed over 87 of all terminal costs Rsepondents will bear this large
proportion of the costs in connection with their exports of grain Their
dual operation need not subject them to the payment of costs expended
for the benefit of others any more than a steamship company that
operates a wharf would have to provide facilities for cargo without
making a charge

Petitioners attempt to draw a parallel between this situation and
the nonwharfinger costs excluded from consideration in the Freas
formula The latter consist of such non terminal operations as steve
doring public warehousing and pilotage There is no analogy between
the exclusion of the costs incident to these activities and the treat

ment of truly wharfinger costs on the ground that a separate division
of respondents located far away from the terminal ships grain from
the terminal Intercoastal SS Freight Assn vNWMTAssociation
4 FMB 387 195 does not require a different result as contended
by petitioners The issue in that case was quite different The question
there was whether checking service performed by the terminal was
done for the benefit of the ship or the cargo The Boardsdecision on
that question has no bearing on apportionment of terminal costs where
the terminal is the exporter of cargo

11 FMC



386 FEDERAL MARITIME COMMISSION Waterway Allocation of Costs That portion of the former terminal charges now services and facilities that isattributed tothe cost item described aswaterway isassessed for the use bythe vessel of anappropriate area of the river adjacent tothe wharf necessary for berthing the vessel The Freas formula fixes the extent of this area asastrip of water extending 75feet out into the river for the length of the wharf This represents the amount of area needed for berthing Linnekin adopts this assumption and arrives at the value asdid Freas byapplying the ratio that this area bears tothe total land area used inthe operation of the terminal tothe total value of the land Neither the terminals that own their facilities nor the lessors of those that donot own the land under the waterway but under the lawof Oregon and Washington the riparian owner or his lessee has the privilege of erecting awharf and bringing vessels into the wharf For this reason the land used bythe terminals being contiguous tonavigable water has anenhanced value As between vessel and cargo the vessel makes exclusive use of this enhanced value and the Linnekin method of establishing the amount of this enhancement isareasonable means of doing soPetitioners resist the apportionment of this item of cost tothe vessel onthe ground that none of the respondents have any investment inthe and under the waterway assome of them did that were the subject of the Frea sstudy This was not the basis of the Freas allocation since liestated onpage 100 of his study which forms apart of the record here asExhibit 1The assumption then isthat the water area described isnecessary for the ves sel suse that this issoregardless of whether the waterway isowned bythe terminal or bythe Government and that the value of the adjoining shoreland isproportionately enhanced thereby The USDArecognizes that the vessel receives some benefit from the waterway and that part of itscost should beattributed tothe vessel but they argue that the marine grain terminal would ship nograin out of itselevator ifitwere not for the waterway and therefore the vessel should not becharged with 100 of the waterway expense This argument overlooks the underlying basis upon which the allocations are made under the Freas formula which received the general approval of USDAinthis proceeding Itcould aseasily beargued that since nograin could beshipped unless the vessel were able tocome into the wharf the costs should becharged tothe grain This sort of reasoning would never lead toaconclusion astothe proper allocation of the cost of any of the terminal facilities since itdeparts entirely from the user concept 11FMC
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Shipping GalleryAllocation of Costs Between Vessel and Cargo
The parties are in sharp confliot regarding the proper allocation

of terminal costs related to the shipping gallery Officials of the re
spondents who testified on the subject would assign these costs to the
vessel on the theory that the gallery is there for the sole benefit of the
vessel They stated that a simple onespout device or shoot leading
from the terminal to the vessel would serve the interests of the terminal

adequately and that the high speed conveyor and multiple spout sys
tem benefits the vessel by rapid loading and eliminates delays that
would be occasioned if there were but a single spout requiring frequent
shifting of the vessel which saves the vessel from1500 to4000 for
each day saved Loading the average ship at a single spout elevator
would take at least 6 or 7 days while only 212 or 3 days are required
at a multiple spout elevator

Linnekin agreed that the gallery serves the vessel in this way and in
addition believed that the Freas formula bears out the conclusion that
the gallery benefits the vessel because it compares to the aisle space
between the point of rest of the cargo and the vessel at a general cargo
terminal The point of rest concept will be discussed later Freas as
signed the cost of such aisle space to the vessel Linnekin was markedly
and admittedly more conservative in this regard than his principles
however and saw some benefit flowing to the cargo in this part of the
terminal facilities He urged the allocation of the gallery 50 to
vessel and 50 to cargo The cargo as well as the ship benefits from
the faster loading and greater efficiency made possible by the gallery
This enures to the benefit of the seller ultimately by lowering the
loading expenses As a matter of physical use of course the grain is
transported by means of the gallery While the advantages of the gal
lery to the cargo may not be as immediate nor as apparent as those to
the vessel the Linnekin position is chargeable to the respondents par
ticularly in view of their general staitement at another point that the
positions they were advancing herein on all issues were those expressed
by Linnekin This is not to say that the proper allocation of gallery
would necessarily be found to be 100 to the vessel in the absence of
Mr Linnekinsmore conservative approach It simply means that we
are not required to strain and struggle with the question as to what
minor amount if any the vessel should be charged beyond the 50
The allocation of 50 to the vessel is a conservative and acceptable
estimate of the vesselsobligation

The other parties would allocate the gallery solely to cargo on the
additional theory that the seller undertakes in the uniform FOB sales
contract to deliver the grain to the end of the spout and they con
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tend that the buyer would be charged twice for the use of this facility
first as part of the purchase price of the grain and second if the cost is
allocated to the vessel when this charge is passed on to him as part of
the charter hire or freight rate This theory hinges on the argument
made in thebriefs that this cost has in the past been borne by these
grain traders This latter argument is not conclusive because all costs
borne by the grain traders in the past will continue to be borne by them
in the future and not by the vessels The terminals make no charges
directly against buyer of the grain Having found that there is a de
ficiency terminal revenue as will be demonstrated later the question
here is Who will bear the necessary increase Whether it is vessel or
cargo this increase will onlybe paid and passed along to the consumer
only once

Furthermore the grain sales contract betweenUSDAor one of
the respondents as grain seller and a buyer of grain does not deter
mine the propriety of any particular allocation of costs between vessel
and cargo any more than does the provision of the charter party be
tween the vessel and the grain buyer who is the shipper The standard
charter is on a free out basis and in addition expressly obligates
the vessel to pay the cost of loading the grain These charter contracts
do not govern the proper allocation of terminal costs between vessel
and cargo Freas stated
Division of responsibility between shipper and carrier is of no consequence in a
study of this nature The concern is with the responsibilty of each to the
wharfinger

The sound logic of this axiom also applies to the contractual divi
sion of responsibility between the buyer and the seller of the grain
and probably with stronger reason First the seller is not always the
terminal and second regardless of the identity of the seller it is
more difficult for the seller to include terminal charges in his sales
price than it is for the vessel to pass such charges along to the shipper
Grain prices are determined by the world market while charter rates
are established by petitioners for this trade alone and can be increased
to reflect rising cost

The charter and the sales contract alike must be interpreted for
this purpose to mean that the terminal charges will be borne by the
vessel under the charter and the seller under the sales contract only
insofar as such charges are assessed against either of them Therefore
neither contract can form the basis for allocating costs between vessel
and seller cargo However the business practices of the respondents
as gram dealers and the petitionercarriers as evidenced by their
respective contracts do provide a clue to the explanation of the extreme
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degree to which each party resists the allocation of costs that osten
sibly would ultimately be borne by a third party the buyer anyway
This factor understandably hardly came to light in the evidence and
the briefs The incongruity of these contracts if they are considered
to be inconsistent cannot be corrected in this proceeding of course
However the respective positions of respondents as sellers of grain
and petitioners in relation to their ability to recoup any increased
charges from their customers must be borne in mind

The Freas formula is designed to develop the total costs of the
terminal and then apportion them to vessel and cargo in proportion
to the use made of the facilities provided and of the services rendered
The vessel is held responsible to the wharfinger for all usages and serv
ices from but not including the point of rest of the cargo All other
costs are assessed against the cargo Terminal Rate StructureCali
forniaPorts 3USMC57 59 1948

Taken in the context of his report the point of rest criterion which
plays such an important role in such allocations was used by Freas
as a shorthand expression to define the traditional concept as to the
respective duties of the carrier and shipper with respect to the transfer
of cargo between them for the purpose of ocean transport The shipper
is traditionally obliged to bring cargo to a point where it can be
reached by ships tackle and the ship has the responsibility to accept
the cargo at that pointthe point of restfor loading aboard the
vessel

Unfortunately we do not have the benefit of a Freas view as to the
point of rest of grain moving through a modern terminal elevator
for such facilities did not exist at the time he made his study Freas
fixed the point of rest for general cargo as a place on the pier where
the ship can reach it if there is no shed or in the shed if there is one
In the latter event the aisle space is allocated to the vessel because the
vessel has the duty to pick up the cargo in the shed and it uses the aisles
in the process of loading The apron of open wharves not having rail
tracks are allocated to the ship for a certain distance 35 feet back
from the pier face that is deemed to be required for the lifting of cargo
by the ship

The parties are at odds over the location of the point of rest of the
grain loaded at respondents terminals Petitioners say it is at the
vessel end of the spout as does Gatlin Hearing Counsel departs in a
way from the view of their accountant and discredits the point of rest
concept as a factor to be considered in allocating the cost of the gallery
Respondents place the point of rest at the terminal end of the gallery
saying that it compares to the aisle space in a general cargo terminal
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The point of rest test is not entirely helpful with reference to
the shipping gallery because of the physical difference between the
grain loading and the generalcargo loading operations The end
ofships hook concept has no parallel in the case of a vessel loading
grain

If there is an analogy the view of the respondents is more accurate
because the grain is in continuous motion from the terminal end of the
gallery until the loading process is completed Also the seller of the
grain brings his grain to that point for loading He employs the ter
minal for this purpose Physically there is no other place where he
can make it available for the ship to load Then the ship using steve
dores jointly with the services and facilities of the terminal receives
the grain at that point for loading

Elevator employees control the volume of flow of the grain and type
of grain being loaded in response to signals from the stevedores Thus
the operation of the system is a joint undertaking between ship and
elevator the latter acting for cargo The loading facility itself serves
and benefits both ship and grain It costs should be borne jointly and
equally by vessel and cargo

Petitioners argue that the gallery should be treated like Freas treated
an oil pipeline on the piers in California where none of its expense
was allocated to the vessel Linnekin correctly points out that there
is little if any similarity between the two in cost complexity or opera
tion Even assuming that some degree of analogy exists this compari
son is outweighed by the other considerations described above

For all the foregoing reasons the practice of the respondents in
allocating 50 of the expense of the gallery to the vessel is not unrea
sonable under section 17

Treatment of Leased Property

In the accounting procedure incident to the application of the fair
return on investment standard the Linnekin study treats the 5 re
spondents that lease their plants from public bodies as though they
own the property These five lease their properties on longterm leases
which obligate them for periods up to 35 years The obligations of the
respondents under their leases have constituted the security for the
issuance of revenue bonds by the public body to defray the cost of
improvements The pledge of the faith and credit of these large trad
ing corporations who operate the terminals has in this way contrib
uted to capital improvements in the terminals and it demonstrates
the degree of the lessees commitment The longterm leases impose a

70 NPGG as sublessee from a railroad company
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risk and a burden on these lessees that is somewhat comparable to an
investment in fee ownership

However the other parties object to this treatment of leased prop
erty even though the rental payments are excluded from expenses in
arriving at the revenue requirements of respondents on the grounds
that 1 This method provides a windfall to respondents since it
would give them a return on property they do not own 2 The Com
mission in Atlantic andGulfPuerto Rico General Increase 7FMC
87 1962 and its predecessor in AtlanticGulfPuerto Rico General
Increase in Rates and Charges 6 F M B 14 1960 excluded certain
rented property from the rate base of the carriers involved in those
cases Hearing Counsel argues in addition that to allow respondents
a return on leased property would require the rate payers to pay a
double return on investment once to the lessor and once to the lessee

Respondents contend that it is necessary and proper to treat leased
property as owned for the purpose of this test because 1 The Freas
study does so 2 The respondents would be deprived of a profit if
they were not allowed to use such property as a part of the base and
3 It is desirable to have uniformity in the accounting methods and
terminal rates of the respondents and this cannot be achieved without
employing a uniform measure for the rate base As to the latter point
it can be noted that petitioners favor uniformity in the rates of the
terminals

That portion of the Freas study that developed the basic principles
for the development of the costs incident to marine terminal opera
tions is at least as valuable and informative as that portion of his
system that treats with the al location of these costs as between vessel
and cargo Freas found that it was desirable to treat leased property
at though it were owned where a substantial propbrtion of the ter
minals leased their property and he conducted his cost accounting
on that basis in the Docket No 640 study To reject this portion of
his conclusions or any other substantial element and attempt to
apply the remainder would throw the result out of balance

As Freas points out page 28 Ex 1 it is not unusual to treat
rented property in this way The Commission and its predecessor have
done so where the prevailing circumstances were such that this treat
ment led to the fairest result Hawaiian Inter Island Rates 7FMC
151 156 1962 General Increase in Alaskan Rates and Charges
5FMB486498 1958

The Commission has uniformly employed the fair return test in
assessing the reasonableness of rate structures in the offshore domestic
commerce The only other means of determining whether alleged reve
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392 FEDERAL MARITIME COMMISSION nue requirements are developed bymeans of reasonable practices istocompare revenues and expenses under the operating ratio theory The Commission and itspredecessors have rejected the use of this test and the parties here generally agree that itsapplication tothese ter minals would not befeasible Ari insurmountable drawback isthe absence of the body of historical data necessary toestablish anorm for areasonable operating ratio for this type of business Such atest also places apremium onincreased expenses Ifall eight terminals rented their plants and these were excluded from the rate base they would berequired tooperate without profit Aconfiscation of their property would result With five of the eight renting their facilities their profits would bereduced pro tanto bythe exclusion of this property from the base The unfairness of this result isapparent and this iswhat led Freas toconclude that where alarge proportion of the property isleased itshould betreated asowned for this purpose of testing the reasonableness of the net return actually realized Itmust besotreated here for the same reason and inaddition toprevent adistortion of the Freas system byadismem berment of itsparts The fair return and rate base exercise never con stitutes actual costs of course They were developed inthe case lawmerely asaconvenient economic test of business operations Treating rented property asowned isnoless realistic than the test itself The cases cited bypetitioners involved instances where the leased property was only asmall portion of that used bythe carriers whose rates were under study The inclusion of the leased property here will not give respondents awindfall ascontended because the rental isexcluded from expenses inthe cost account 7dAcontrary result would give the ratepayer awindfall and could very well put the ter minals out of business This treatment of leased property will not allow adouble return ascontended byHearing Counsel since the lessor and lessee are treated asone inthis method of accounting VRATE BASE AND RETURN ONINVESTMENT Valuation Method Original or Reproduction Cost Respondents urge that estimated reproduction cost isthe proper standard for evaluating their terminal structures and equipment inarriving at the rate base totest the reasonableness of the profits they will experience under their increased charges They donot depreciate these costs which according totheir expert testimony come toatotal of 39846 636 for all eight terminals This figure isused inthe Lin nekin accounting schedules 7dRent istreated here asincluding the dockage paid over tothe lessor and the total fothe year was 1285 388 11FMC



RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 393 Petitioner strenuously resist the use of undepreciated estimated reproduction cost for inclusion inthe rate base They argue that this would provide afictitious swollen allowance of return oninvestment torespondents The Freas formula recommends consideration of both original and reproduction cost inarriving at fair value but this isthe one issue astowhich the Freas approach cannot beaccepted At the time of the Freas study that approach tovaluation had the sanction of the Commission spredecessor agency but more recently the Com mission has adopted and has since employed without exception the prudent investment approach whereby property and betterments thereto are valued at original cost depreciated tothe period under consideration Atlantic and Gulf Puerto Rico General Increase inRates and Charges 7FMC871962 Pacific Coast Hawaii etc Increases inRates 7FMC260 1962 General Increase inAlaska Rates and Charges 7FMC563 1963 Alcoa SSCo Inc Gen eral Increase 9FMC220 1966 Respondents have advanced novalid theory that would distinguish this principle where grain ter minals are concerned and Iknow of none As amatter of fact termi nal property was part of that under consideration inthe first of the cases cited above This departure from the Freas approach can bebalanced bymaking anappropriate adjustment inthe rate of return heused Respondents also contend that the data onthe original cost of their property isunreliable and that therefore we must turn tothe estimates of reproduction cost While itistrue that the original cost of these structures has not been ascertained with pinpoint accuracy such precision isnot necessary for the purposes of proceedings of this nature Increased Rates onSugar 7FMC404 411 1962 The fact isthat the reproduction cost estimates contended for byrespondents are at least asunreliable asthe original cost data Insome oases the estimates submitted byrespondents are those of their employees Such anesti mate islikely tolack the objectivity that must attend the evaluation of property Inaddition there was confusion among respondents wit nesses astojust what the replacement cost should bebased upon rinnekin based his accounting figures onreplacement cost and later oninthe course of the hearing after cross examination onthe point hetestified that hereally meant reproduction cost Fortu nately itisunnecessary todistinguish the two here or tochoose between them because neither isacceptable Itwill suffice tosay that the evidence relating tothese two words was both cloudy and voluminous As tothe valuation of the land itself itisquite true asrespondents say that the evidence of original cost issoscanty and uncertain that it11FMG



394 FEDERAL MARITIME COMMISSION should not berelied onAt the Examiner srequest anexpert appraisal witness of respondents SMHolbrook of Portland did the best hecould toestimate the value of the real estate asof the time the elevators were built upto50years ago He said that neither henor anyone else could arrive at such estimates with confidence Mr Holbrook sback ground and experience are such that there probably would benoone better qualified toprovide these historical values The resulting figures even ifthey were completely reliable varied soerratically between elevators that this method isshown not tobethe best valuation basis toemploy The tracts varied inestimated original cost from 250 per acre upto40000 asof the respective times the plants were built Inthe Freas study this same problem was encountered and Freas therefore used current market value for the land The parties except petitioners urge the use of this standard and even petitioners used these figures insome of the accounting exhibits The current market value of the land will beused here Land Value The combined current market value of the land occupied bythe terminals isreported as1076 677 bythe respondents through witness Linnekin This coines very close tothe 1052 887 shown inwitness Gatlin sexhibits The original cost figures were either taken from there records byGatlin or reported tohimbythe lessors The Gatlin figures area little lowinthat two of the tracts were shown at the conservative figure representing cost of acquisition without any site preparation and the Linnekin work papers indicate that two more also may have been soreported The tabulations of both witnesses tend toinflate the value of the Terminal 7property because they include the value of the entire 30acre tract while only 53acres are devoted tothe terminal operation The riverfront land issubstantially more valuable than the remainder of course sothe Linnekin and Gatlin valuation of 113 860 for the ter nlinal 7land should bereduced with the result that the com bined current market value of the land of all the terminals will berounded to1000 000 for the purpose of this decision taking into account the Gatlin figure being alittle lowonat least two of the tracts Inarriving at this approximation of the value of the land the question of the amount of land required for the terminal facilities has been taken into consideration asurged bypetitioners Value of Structures and Equipment Original Cost Depreciated Gatlin made asurvey of the original cost depreciated of the struc tures and equipment used byrespondents intheir terminal elevator operations byinquiring of their officials reviewing the records of the 11F11C



RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 395 respective owners and the Linnekin work papers and reported atotal value of 22712 427 Linnekin reported avalue onthe basis of depre ciated original cost of 24726 688 for this property His figure reflects depreciation uptothe date of the study while Gatlin continued the depreciation tothe beginning of fiscal 1966 Linnekin also shows agreater value for the Cargill Terminal than Gatlin byabout ltnil lion Colonel Alfred MEschbach Chief Engineer for Porthind Public Docks ahighly qua lified expert onterminal construction and Valua tion gave indetail the construction cost of that terminal and the cost of the betterments added througll the years Pub isDocks owns the Cargill Terminal These betterment figures are too numerous toset out here but itwill suffice tonote that his figures tend tobear out the Gatlin exhibit and since the Linnekin estimate for this terminal was based solely onacalculation of the ratio of original cost toreplacement cost of the other terminals and applying that ratio tothe replacement cost of the Cargill terminal the Gatlin figure ismore acceptable The Gatlin total will berounded upward to23000 000 however toreflect amodest increment toapproximately place the depreciated value asof the date of the cost study rather than 1966 sothat itmay becom pared tothe revenue figures for the earlier date Working Capitol Following the Freas formula the respondents included areturn onworking capital asinexpense intheir cost study This isalegitimate item of expense reflecting the need for funds tomeet cash operating expenses disbursed ahead of the collection of revenues The fund can bemeasured bytwo months operating expenses according toFreas and this norm wvas used byrespondents Petitioners donot question this asanitem of expense but they contend that taking two months expenses isexcessive because udder their tariffs respondents can collect interest onaccounts after 30days This tariff provision was added after the period of the cost study however Conducting the cost study onthe basis of the tariff provisions asthey existed at the time cannot besaid tobeanunreasonable practice Petitioners and Hearing Counsel also contend and respondents con cede that they erred inincluding depreciation at one of the elevators and rent at some inworking capital This error only increased the costs allocated tovessels byabout 2500 and itistherefore not suffi ciently significant tojustify arecomputation of the net revenue The recompu tation of costs tocorrect this error would not appreciably change the result of the cost study either astothe vessel charges or overall 11FMC
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Return on Investment

An appropirate rate of return on investment has never been estab
lished in connection with a determination as to what accounting and
pricefixing procedures employed by grain terminals would constitute
a reasonable practice within the meaning of section 17 The rate
that would be considered reasonable will vary to a degree depending
upon the degree of liberality employed in arriving at the rate base
It is of little consequence whether the base is liberal and the rate of
return scant or whether the reverse is true so long as the two are
properly related It is the end result of the baserate determination
that is to be judged in deciding the reasonableness of charges Federal
Power Commission v Hope Natural Gas Co 320 US 591 1944
Linnekin used the conservative figure of 5 a return in making his
study but he based this on a valuation of property at undepreciated
reproduction cost In his opinion the return should be 12 if original
cost figures depreciated are used as a base The respondent companies
aspire to a 10 return in their various enterprises and will not under
take a proposed venture unless at least such a return can be reason
ably anticipated Freas proposed a 7 return in his study in Docket
No 640 but theUSMCdid not decide the question of an appropriate
rate of return in that case It is important to note that Freas con
sidered both original cost and reproduction cost in arriving at the
amount of the ownersinvestmenta Here we are using the substantially
lower original cost figures Since his standard for determining the
rate base would produce a higher investment figure his recommended
rate of return would have to be adjusted upward in order to produce
an equivalent dollar return

The economic risk incident to the operation of a grain terminal is
at least as great as that of a common carrier by water operating in
the offshore domestic trade Financial success depends upon a steady
and heavy flow of a single commodity through the terminal The risk
is therefore greater than that of a general cargo terminal The flow
of grain is governed by ever varying circumstances outside the control
of the terminal operator such as the effect of weather on the crops the
influence of international relations and national policy on Government
aid programs the varying requirements for food among the people
of the importing countries and the myriad factors that affect their
ability to obtain it

8 All rates mentioned in this section refer to a net return after the payment of incomt

taxes which including the 6 Oregon excise tax on corporate income will be taken to tit
50 on the average

See p 55 of his report Ex 1

11 FMC



RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 397 Petitioners concede that a10rate of return would befair and Hearing Counsel urge that this rate beused They contend that the base should include only the property towhich respondents hold title however sothis concession astorate isnot necessarily applicable tothe base used here Incases decided under the Intercoastal Ship ping Act of 1933 46USC845 athe Commission has determined that rates of return of 1059and 8321yo 10inthe Hawaiian trade arate of 7511and inanother case 101yo 12inthe Puerto Rico trade and 907inthe Alaska trade 18are not unreasonable Varying cir cumstances including the standards employed inarriving at the rate base have required flexibility inthe rate of return but these prece dents support the conclusion that a101yo return here isnot beyond the area of reasonableness The public revenue bonds issued tofinance the terminal improve ments at the Kalama terminal bore a481interest rate The rate would be526today The elevators pay 534interest onshort term loans and upto6lyo on20year loans Linnekin properly excluded interest from expenses inhis accounting schedules because this afactor included inthe allowance of return oninvestment The fact that inter est rates are relatively high today must therefore betaken into account For all of these reasons the employment of accounting and pricing practices for the establishment of charges that provide areturn not inexcess of 101yo onthe rate base employed here cannot bedeemed tobeanunreasonable practice within the meaning of section 17Vi COSTS Depreciation Petitioners and Hearing Counsel object tothe use byrespondents of depreciation asanexpense that isbased onthe reproduction cost of facilities and equipment They contend correctly that depreciation should bebased onoriginal cost The purpose of allowing depreciation asanexpense inarriving at net revenue istocompensate the regulated business enterprise for the depletion wear and tear and obsolescene of the property itdevotes topublic use Itwould beinconsistent with this purpose toallow depreciation onanestimated cost of reproduction rather than the actual investment of the owner Freas used original cost figures for depreciation and this will bedone here with the reloPaciflo Coast Hawatii etc General Increase 7FMC260 1962 11Atlantio and Gulf Puerto Rico Conf 6FMB141960 remanded ondifferent grounds 288 F2d419 CADC1961 sub nom Commonwealth of Puerto Rico vFMBAlcoa SSCo Inc General Increase inRates inthe Atlantic Gulf Puerto Rico Trade 9FMC220 1966 18Alaska SSCo vFMC344 F2d810 CA91965 General Increase inAlaskan Rates 8FMC315 334 1964 also 7FMC563 583 Inthese cases and the others noted above original cost depreciated was used asthe rate base asitishere 11FMC
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suit that the combined costs of the eight terminals will be reduced
by 315799 which is the amount of the excess depreciation allowed
in the Linnekin accounting exhibits
Total Costs

The10335100 total elevator costs as reported by Linnekin includes
a 10 return on undepreciated reproduction cost This must be ad
justed in accordance with the conclusions reached herein by first sub
tracting the 315799 excess depreciation then adjusting the difference
in order to reflect the valuation and return on investment found here
in to reflect reasonable practices in these circumstances

Under the method of accounting employed by the parties here
they include a reasonable return on investment as a cost item in addi
tion to taking depreciation as an expense and come out with a figure
representing an excess or deficiency in total revenue received This is
then compared with the amount of the increase in charges In order to
give effect to the conclusions reached herein relative to the proper
standard of valuation and rate base the Linnekin figure of4092453
representing a 10 return before taxes on the combined reproduction
cost of the terminal properties and the land is replaced by4800000
which is a 20 return before taxes on the depreciated original cost
of the property As adjusted by this correction in the return and the
excess depreciation the total costs come to 10726848 for the year

In apportioning these costs between vessel and cargo it will be
sufficiently accurate for our purpose to use the ratio that the vessel
and cargo costs bear to one another in the Linnekin schedules In the
method employed by Linnekin in apportioning the costs the values of
the individual elements of the terminal were estimated separately
and their depreciation figures were assigned to vessel or cargo as dic
tated by the application of the Freas allocations modified to apply to
a grain terminal The values of the terminal components on the
original cost basis are unavailable but the above ratio will give a
sufficiently accurate comparison Vessel costs came to 128of the total
in the Linnekin schedules Applying this ratio to the adjusted total
cost 10726848 the costs allocable to the vessel are1373036 and
the balance of9353812 represents the costs allocable to cargo

VII REVENUES

During the period covered by the accounting study the respondent
terminals earned revenues in the total amount of9343841 as re

14 The panties reached agreement on this figure after the hearing See letter of July 13
1967 from counsel for petitioners to the Presiding Examiner The property being treated
as owned depreciation is allowable No contention was made to the contrary

15 See Exhibit 58 line 11

11 FMC



RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 399 ported inthe exlubits prepared byLinnekin He took these figures from accounting schedules submitted tohimbythe several respond ents and neither petitioners nor Hearing Counsel whose accounting witness reviewed the reports of the respondents question these rev enue figures Of this total 803 709 Nvas received from vessels that loaded at the terminals and 8540 132 was received from cargo The payments were made under the following tariff categories inthe amounts shown Charges toVessel Dockage 151 838 Overtime flat charge 348 706 Standby and deadtime 303 165 Total 803 709 Charges toCargo Wharfage 1680 620 Storage 2122 939 Receiving 2949 896 Loading 1659 179 Miscellaneous 127 498 8540 132 Total revenue 9343 841 VIII REVENUE DEFICIENCY Itisseen from the foregoing figures that the total revenue fails tomeet total costs by1383 007 which isabout 1417o of the total revenue The vessel revenue fails tomeet vessel costs by569 327 which is70of revenue received from the vessels The cargo revenue falls short of cargo costs by813 716 or about 917o of the cargo revenue The total terminal charges of respondents were increased approxi mately 4asaresult of the rate adjustments under investigation Itisseen that this increase falls short of the percentage bywhich the total revenues were deficient tocover costs that include areasonable return oninvestment Therefore the increase overall cannot besaid toconstitute anunreasonable practice when judged bythe revenue produced asrelated tocosts The new rates applicable tothe vessels results ina45increase incharges taking into account the subsequent increase indockage at anaverage increase of 25This increase inthe charges assessed against the vessels isless than the 70bywhich revenues from vessels were deficient tomeet costs allocable tothe vessels sothese increased charges cannot besaid toresult from unjust or unreasonable practices 11FMC355 301 06927



400 FEDE ALMARITIME COMMISSION Another method of stating or compiling the figures todemonstrate the effect of the increases interms of the reasonableness of the return isshown inthe following table The figures showing the increase indockage include the recent increases bythe lessors which averaged 25Total vessel Cargo Actual revenues for the year Dockage 8151 838 151 838 Overtime 348 708 348 706 Standby and deadtime 303 155 303 165 Cargo servlem 8540 132 8540 132 Total 9343 841 803 708 854132 Revenue calculated toshow increases or decreases Dockage 87959 37959 Overtime 8811 88811 Standby and deadtime 303 165 303 165 Service and feriaties 702 705 702 705Cupservices and facilities No change Net increase 34888 358 688 Nochange Percent increase 3945Return onInvestment Total costs excluding return 2e3 94848 17758 637 516211 Revenue 9343 su803 709 8546 132 Net revenue excluding return oninvestment 3415 993 45073 3371 921 Net Increase 388 688 888 688 None Adjusted return 3785 681 41760 3371 921 Investment 2400000 u2132 ODD 21883 000 Return before texas percent 1371913Return after taxes pereard 7859573The return oninvestment computed onthe basis of original cost depreciated does not exceed areasonable return of 10This com putation confirms the conclusion that neither the overall effect of the rate adjustment nor the increase assigned tothe vessels can becon sidered tobethe result of anunjust or unreasonable practice This analysis of the financial results of the rate changes reflects anattempt todistill the accounting evidence down toitsessentials and together with the description of the methods and principles emn810 726 849 total from page 399 less 84800 000 return oninvestment u12870 of Intel which Isthe relationship between the Llnneirm total mat figure and his rose allocated tothe vessel 19The reproduction costs of plant and facility Items allocated tothe vessel Inthe Lfnnekin compilation Is88of the total investment This same ratio isemployed here toobtain abreak down vbetween vessel and cargo of the total investment based ondepreciated original cost This method issuflieienny aeemate for the purpose of this test and itIsnecessary touse aratio bemuse the miginal cast values of the various elements of the terminals was not provided 11FMC
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ployed by the accounting witnesses this will suffice An attempt to
set forth all the numbers that underlie these results or settle every
disagreement on minor accounting details would unduly extend this
decision and would only cloud the explanation of the real basis for the
conclusions reached

The briefs of petitioners and respondents argue at length over ac
counting details Cost finding is not an exact science and any cost and
revenue study upon meticulous examination may be criticized for lack
of precision or inconsequential errors All that is required in testing
the accounting evidence is a reasonable approximation of assignable
costs and revenues based on appropriate methods of apportionment
Increased Rates on Sugar 7 FMC 404 411 1962 Due considera
tion has been given to every aspect of the accounting studies of the
parties and it would add nothing to belabor this report with detailed
comparisons of one with another

11 FMO

Ix TARIFF DESIGNATIONS

Service and Facilities Charge S and F
The respondents initiated the use of an S and F charge in connection

with the general adjustment in their rates and as a direct result of
the Linnekin cost study At the same time they discontinued the
standby and deadtime charge which accounted for a total of 303165
in revenue for the cost study year The latter charge became absorbed
in the S and F charge

In addition the S and F charge is designed to cover the elevator
costs apportioned to vessel for a share of the wharf and 50 of the
shipping gallery Also included in the charge are the relatively minor
costs attributed to the use by vessel personnel of miscellaneous facil
ities furnished by the terminal such as lunchrooms toilets offices used
by supercargo and other vessel personnel parking areas police and
fire protection plus electric power to the vessel and liaison services
between the terminal and the vessel

A substantial part of the evidence in this lengthy hearing was de
voted to conflicting testimony over these latter miscellaneous items
Petitioners spent much time resisting the liaison cost In the absence
of bookkeeping records that would permit a precise determination of
the total amount of this cost Linnekin estimated this cost at 72000
representing the time of one9000 per year employee at each terminal
The services consist of answering telephone calls for the ship and
concerning the ship carrying messages and information to and from
the ship coordinating the loading operation and the like Officials of
respondents testified that a more reasonable estimate would be twice



402 FEDERAL MARITIME COMMISSION that amount Itisconcluded from all the evidence onthe subject that the cost estimate of 9000 per terminal for this item isnot unreasonable The total costs which form the basis for the Sand Fcharge are 773 972 111after certain adjustments aremade indepreciation return onworking capital and other items asurged bypetitioners The cost per ton 4684 700 tons loaded comes to165cents Itisseen there fore that the Sand Fcharge which averages 15cents per ton does not exceed the costs of provi ding the services and fmilities The Sand Fcharge would have produced revenues inthe total amount of 702 705 ifithad been inforce during the cost study year The total increase incharges tothe vessel amounts toalittle under 8cents per ton Itisof interest tonote that the going charter rate from Portland toIndia has been varying around 30per long ton onAmerican flag vessels and 12per ton foreign both onafree out basis Official notice has been taken of wheat price and the freight rata onAmerican flag ships Petitioners acknowledge that the increased rates have not caused adecline inthe volume of grain exported through the PNTEA ter minals Wheat isselling for about 60per short ton FOB Starting nearly 30years ago practically every ocean terminal onthe Pacific Coast has adopted the use of anSand Fcharge for bulk cargo aswell asgeneral cargo The Portland Commission of Public Docks the Northwest Marine Terminal Association Inc the Cali fornia Association of Terminal Elevators and the California Associa tion of Port Authorities representing most of the Pacific Coast ter minals intervened inthe proceeding and their officials testified insup port of the use of anSand Fcharge at respondents terminals Their argument issummed upinthe statement with vhicla Iagree that the industry wvide practice onthe Pacific Coast and the Commission sacceptance of the Freas formula would have tobeoverthrown tosupport afinding that anSand Fcharge isnot supported byactual costs or only bycosts duplicated byother charges ascontended bypetitioners The record demonstrates that agrain terminal does not differ from other terminals asregards the propriety of such atariff charge Counsel for the Seattle terminals make the significant point that con fusion sometimes exists because of the failure torecognize the fact that where the Sand Fcharge isanintegral part of the tariff structure the costs allocated toitnecessarily must include items which ifthere were noSand Fcharge would beallocated onaccepted cost accounting prin ciples toother charges Anexample of this isseen inthe schedule of 1Ba See Appendix IResp Reply Sr Recomputation of this figure toreflect the lower base and higher rate isunnecessary because the two factors sonearly balance each other that the result isnot appreciably changed 11FMC



RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 403 cost items compiled byrespondents intheir cost study See Schedule IIand III attached All vessel costs were collected under the heading dockage simply because they had noSand Fcharge at the time of the study 19Petitioners seem tomiss this point when they say that the transfer of the charges from the dockage colun intothe new Sand Fcharge results inarecovery of adeficiency indockage charges through anSand Fcharge apractice which they say the FMBcondemned inDocket No 744 Terminal Pate Structure Pacific Northwest Ports supra That case has nobearing onrespondents Sand Fcharge Itdealt with the inclusion inanSand Fcharge of the costs of anexpensive and sometimes unperformed checking operation Obviously where amajor terminal service isperformed only for say half of the vessels that call the charge for itshould bethe subject of aseparate tariff item Unlike the charge involved there the costs PINTTEA allo cated tothe vessels and which form the main basis for the Sand Fcharge reflect the use of facilities and services byevery vessel that loads at the terminal These are the costs connected with the terminal wharf and gallery Every vessel also will use and beprovided one or more of the minor services and facilities mentioned above such asliaison services telephone parking lot lunchroom etc The Commission sconclusion inInvestigation of Wharfage Charges at Pacific Coast Ports supra ismore pertinent tothe con tentions made here The commission held there page 665 of 8FMCAgriculture contends that the conveyor and spout also the berthing facilities are necessary tothe operation of the elevator and toadegree are apart of the investment inthe elevator Italso maintains that whatever benefit the ship receives from the use of the wharf iscompensated for bydockage and insome cases service charges paid tothe marine terminal elevator As seen herein before these contentions cannot besustained under the principle of the Freas formula The financial effect onthe vessels would benodifferent ifall these costs were recovered under acharge called dockage Itismore real istic toseparate them however Under the present tariff designations dockage isnotlung more than aparking fee for vessels 19a assev eral witnesses expressed itcollected bythe lessors at some of the leased terminals or paid over tothem bythe lessees inthe case of other terminals Itismore orderly inthese tariffs toearmark dockage for what itisand confine ittothe parking fee inthe terminal tariffs just asitisinthe tariffs of those public bodies the lessors that collect itdirectly from the ship The establishment of anSand Fcharge re19The schedule Summary of Revenues isalso appended hereto after Schedule III toshow the amount of revenue under the various tariff items at the eight terminals 19a Dockage charge isbased onthe tonnage of the vessel 11FMC
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sulted from a deficiency in the total revenues received by the termi
nals from the vessels and not from a deficiency in dockage

Hearing Counsel andUSDAsobjection to the S and F charge
stems mainly from their disagreement with the allocation of the cost of
the shipping gallery and wharf as between vessel and cargo These mat
ters are discussed elsewhere in this decision It should be recognized in
cidentally that Freas recommended thatUSMCconsider charging
all terminal costs to vessel and none to cargo since all such costs are
passed along to the buyer ultimately regardless of their initial appor
tionment This would avoid the complicated apportionment of costs be
tween vessel and cargo The objection to such a course is the disturbing
effect it would have on long established tariff chartering and grain
sales practices and it probably could be accomplished only in a rule
making proceeding of general applicability

Hearing Counsel also argue that since the wharf is not included
in the description of the property leased in three of the terminal leases
Linnekin incorrectly included these wharf costs in arriving at the S
and F charge The reasons for this omission of the word wharf in the
leases was not explained since the matter was raised for the first time
in the brief but the terminals enjoy the exclusive possession of these
wharves and the wharves must be considered to be part of the con
sideration for which the rental is paid Therefore the costs related to
the wharfs were properly included

The tariffs of respondents define the S and F charge as follows
Service and Facilities Charge is the charge assessed ocean vessels their owners

operators or agents which receive or discharge cargo at the terminals for the
use of terminal working areas in the delivery of cargo to or from ocean vessels
and for services in connection with the receipt delivery care custody and control
of cargo required in the transfer of cargo from shippers their agents or connect
ing carriers to or from ocean vessels

Non Service and Facilities Charge does not include any cargo handling
loading or unloading operations nor any labor other than that which is in
volved in performing the services nor any services or facilities the charge for
which is included in other individual charges

This definition is quite similar to that in use by other terminals on
the Pacific Coast The Chief of the CommissionsDivision of Ter

minals Eugene P Stakem testified that he does not object to the gen
erality of the terms in which this definition is phrased Petitioners
find fault with this aspect of the definition but they do not propose any
substitute The only alternative would be some definition that would
attempt to itemize the services and facilities for which the charge is
made There would be some merit to this because it would tend to

eliminate the possibility that the terminals could change the services
11 FMO



RATES OF PACIFIC NORTHWEST ELEVATORS ASSOCIATION 405 and facilities that are provided without such change being disclosed inthe tariff Mr Stakem believes this would beexcessively cumbersome however and Iagree Itwould besomething like the tariff of anocean carrier attempting toenumerate every service performed and all the items of vessel equipment employed inconnection with the transport of aparcel of cargo The adoption of the Sand Fcharge byrespondents and the tariff definition they have adopted are not unjust or unreasonable practices Petitioners originally argued that since the Sand Fcharge isonavolume basis rather than atime basis itpromotes inefficiency onthe part of the vessel They appear tohave abandoned this argument at least inpart soitwill besufficient toobserve that arate onatime basis such asthe discarded standby and dead time charge might aseasily pro mote inefficiency onthe part of the elevator Petitioners intheir brief recognize that aper ton charge isobjective and not susceptible toma nipulation asaper hour charge might bePetitioners introduced anexhibit showing that the change toavolume rate will cause avery substantial increase inthe charges tosome types of vessels ranging uptoasixfold increase for certain types that require fewinterruptions for trimming This results from the fact that such aship incurred small standby charge inrelating toitscapacity under the old hourly basis The change toanSand Fcharge based ontonnage loaded hits such avessel hardest Other types of ves els will experience anincrease less than the 45Joaverage of course The replacement of the standby charge against the vessel where load ing isinterrupted for shifting the vessel and the like and deadtime barge where the vessel arrives late or departs before the end of ahift bythe Sand Fcharge has animportant advantage for both hipowner and terminal Itwill end the continuous friction caused tween them bydisagreements over the number of workmen whose ime istobecharged the cause of the delay and over the question vhether the vessel should pay the charge when the workmen idled byhedeparture of the ship before the end of ashift are not sent home ut are set towork around the plant until the end of the shift Respondents conducted anextensive study of the relative costs incar oading various types of ships such astankers self trimming bulk car iers non self trimming bulk carriers vessels with multiple decks and thers This resulted inthe sliding scale Sand Fcharge which ranges 10cents per short ton for self trimming vessels to21cents per hort ton for three deck vessels This sliding scale isaninnovation inrain terminal tariffs and petitioners agree that itismore equitable ban one rate for all vessels ifthere must beanSand Fcharge 11FMC
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TheUSDAopposition to the increase in charges assessed against
the vessel directed primarily at the S and F charge is based on their
concern that this increase will result in increased freight rates with an
attendant diminution in the amount of grain that can be purchased by
foreign governments under the PL 480 programs This decrease in
purchases was not shown to have materialized but even if ithas been
the respondents could not be expected to subsidize the program by
adhering to tariff rates that do not provide a reasonable return

The United States Government at times provides a subsidy to
American exporters of wheat in connection with the aid programs to
permit them to compete successfully with foreign markets At present
no subsidy of this kind is being paid Even if it were or if subsidy
payments are required in the future this will not result from the
increased terminal rates because the increases are not paid by the
exporter

USDAmay be required to pay part of the increases because 50
of the grain is required to be shipped on United States flag vessels
under PL 480 andUSDApays the difference between the foreign
flag freight rate and the American flag freight rate Assuming the
foreign flag vessel owners do not raise their rates as much as the Amer
icans as a result of the terminal rate increase which has not been
proved this would increase the Governmentsexpenditures However
the Government is not excepted from the rule that requires the user of
the services of a regulated industry to pay a rate that provides a fair
return

Wharfage

Wharfage is the tariff item charged to cargo for the use of grain
facilities that is assessed on all grain received therein whether or not
such grain is eventually delivered to the vessel TheUSDAwitness
testified that this definition was changed at the time the rates were
revised on April 1 1966 and he and Hearing Counsel raise various
objections to the definition The record does not bear out this testimony
for the earlier tariff of Continental Portland Elevators replaced by
the April 1 1966 revision contains the same definition Ex 34

The objection is primarily that the definition is so vague and uncer
tain that it does not disclose the services or usages covered by the
charge The definition of wharfage in Commission General Order 15
not mentioned by the parties is not applicable because it covers charges
assessed against both vessel and cargo No proposal was advanced in
this proceeding for a more precise definition It is suggested that a
definition for wharfage better suited to terminals that impose a
services and facilities charge be devised for general use by the Com

11 FMC
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missionsstaff if they do not consider the one presently in use at such
terminals to be adequate The use of the name wharfage comes from
an ancient practice and the name itself is probably a misnomer today
since it does not include the use of the wharf at such terminals

Overtime

Petitioners and respondents are also in complete disagreement over
the reasonable amount to be charged the vessel for overtime loading
This charge appears in the tariffs as the overtime flat charge Linder
the terminals labor contract overtime is paid to the workmen before
800 am and after 3 00 pm weekdays and all day Saturday Sunday
and holidays Vessels loading during these periods are charged over
time at the rate of 57 per hour under the new rates This constitutes a
decrease overall from the previous rates that varied between the
terminals from 5670 at Peavey to 70 at Archer Daniels Midland
The average revenue per hour under the old rates was 6852 For a
total of 5089 hours overtime loading in the study year 348706 was
charged This charge is assessed during overtime in addition to the
normal straight time loading charges assessed against the cargo Grain
terminals on the Gulf Coast and on the Great Lakes assess overtime

charges that are substantially higher than those of respondents
The overtime work performed during the cost study year was re

quested by the vessels about 85 of the time and by the terminal about
15 of the time Overtime charges at the grain terminals are less
than the cost to the owner of an idle ship and where the vessel is
loading both grain and general cargo for a single voyage less than
overtime charges at general cargo terminals When the terminals re
quire overtime loading it is sometimes because of a backlog of rail cars
awaiting unloading This has on occasion resulted in a rail embargo
at the terminals but not frequently At other times the terminal has
required overtime loading because other vessels are waiting to load

The terminals prefer not to load during overtime periods because
they cannot find equally good workmen for employment during over
time hours with a resulting slowdown in the rate of loading They
have also experienced casualty losses at night in a few instances
through the loading of the wrong grade of grain requiring them to
unload the grain at their expense The evidence in the record in regard
to the percentage of the time there is a vessel at the wharves shows
that terminal space is normally available during straight time loading
periods

The tariffs of respondents give the terminals the right to refuse to
Load during overtime hours There is no evidence that this right has
been exercised An inference can be drawn that the reason for this is

11 FMC



408 FEDERAL MARITIME COMMISSION the fact that the rate for overtime loading includes anincrement over cost inorder toprovide anincentive tothe terminal toload grain during overtime hours and adiscouraging factor toprevent the vessels fromincreasing their requests for overtime loading The Rules of the Port at Portland provide that ifaterminal requests aship toload overtime and the ship refuses the ship loses itsturn and must vacate the berth infavor of the next vessel that iswilling toload overtime This rule has not been exercised byrespondents and there isnoevidence that ships have refused any requests The records of all of the respondents donot contain adequate data topermit adirect development of those items of cost assignable toovertime operations for 1fringe benefits connected with the direct labor costs 2cost of indirect labor such asclerical supervision and clean upcrews 3fringe benefits for indirect labor 4administra tive expense and 5other elevator expense There isnoregulation that requires the respondents tomaintain such data and the absence of ittherefore does not raise any presumption against respondents Linnekin employed prorating methods that resulted intotal overtime cost of 5032per hour and proposed the 57rate soastoinclude the incentive described above He also took into account the fact that noportion of the additional expense of overtime unloading of cars made necessary byovertime ship loading was charged tothe vessel Laurie disputes the Linnekin method of prorating various costs inarriving at the overtime factor and using different methods says the cost with out any administrative or other elevator costs is3560Ex 85The Linnekin figure included 717for administrative and other elevator costs Laurie disputes the accuracy of this too but does not provide adifferent figure Hearing Counsel state that they find the 57rate tobeareasonable charge and USDAdoes not raise any objec tion toitThe costs should include aprorated portion of administrative and other elevator expense but the precise amount cannot bedetermined Considering all of the above factors the method employed byrespondents for fixing the amount of the overtime charge provides asufficiently reasonable approximation of the costs for the purpose tobeserved here and itcannot besaid tobeanunreasonable practice Iisunnecessary togointo adetailed analysis of the many disputes over the prorating methods employed bythe respective accountants who prepared the cost studies Acareful review of their methods show that even ifmathematical precision were the goal neither meth could besaid tobeanunreasonable practice Some element of incen tive isdesirable and the dollar amount of this cannot bemeasured b11FMO
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cost accounting Furthermore any reduction in overtime loading
charges would have to be picked up by increasing other charges if the
terminal is to avoid a revenue deficiency At least a part of this would
fall to the vessels

However it is manifestly unfair as petitioners contend for the
terminal to receive an incentive increment in the overtime loading

charge when the overtime loading is done at the request of the ter
minal Indeed it would seem more fair for the incentive factor to
weigh in favor of the vessel For this reason the inclusion of this
factor is found to be an unjust and unreasonable practice when the
terminal requests overtime loading In the Linnekin figures the incen
tive factor amounts to at least 700 per hour It actually exceeds
this because the prorating done by Linnekin is questionable as to some
items and respondents have been given the benefit of the doubt due to
the incentive feature In arriving at a reasonable charge where the ter
minal orders the overtime the element of increased costs for unload
ing cars also cannot be taken into account The charge should be further
reduced in order to provide an incentive to the vessel It is concluded
in the light of these considerations that an overtime loading rate in
excess of 40 per hour must be deemed to be the result of unjust and
unreasonable practices in those instances where the terminal orders
the overtime

The form of charter parties often employed by petitioners places
the cost of overtime loading on the charterer when it is ordered by the
terminal On occasion the vessel owner acting through his agent has
requested the terminal to require overtime loading so that the cost
would be borne directly by the charterer and the terminals have
acceded to the request It is hoped and expected that this highly ques
tionable practice will cease The reduction of the overtime loading
charge to a cost basis as provided above should eliminate the tempta
tion of the terminal people to go along with this practice the legality
of which it should be noted is not the subject of this proceeding

Hearing Counsel urged with considerable emphasis in connection
with overtime and other charges that direct charges of costs should
oe made rather than charges based on the derivation of estimated costs
through prorating and estimates The point is a sound one but it
cannot be done when the books do not reveal the costs in separate
accounts for all the different services and facilities provided While
the prorating is troublesome this record will not support a conclusion
that uniform systems of more detailed accounts would have to be re
quired in order for the Commission to investigate the reasonableness

11 FMC
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of terminal practices No other means suggests itself for accomplishing
the end sought by Hearing Counsel

Billing Practices

Hearing Counsel also object to billing practices of respondents in
those instances where they bill self trimming vessels 14 cents per ton
for S and F when the charge should have been 10 cents merely because
the vessels had slowloading wing tanks This departs from the tariff
rate and is therefore unlawful The practice is beyond the scope of this
investigation however In the course of the hearing when this practice
came to light reminding respondents of their duty to follow the
precise terms of their tariffs they expressed an intention to discon
tinue the practice

ULTIMATE CONCLUSION

For the foregoing reasons after careful consideration of the record
as a whole and based upon the material facts therein it is concluded
that that the rates rules and regulations contained in the tariffs of the
respondents do not constitute nor result from unjust or unreasonable
practices in violation of section 17 except that the overtime flat charge
of 57 per hour in those instances where overtime loading is ordered
or requested by the terminal was adopted as a result of such practices
The rate for the overtime flat charge when overtime loading is ordered
or requested by the terminal would not exceed 40 per hour if estab
lished in accordance with just and reasonable practices The present
rate of respondents for the overtime flat charge when the terminal
orders or requests the overtime loading shall be canceled by respond
ents immediately when this decision becomes final and a new rate
substituted therefor that shall not exceed 40 per hour determined
herein to be the maximum rate that could be adopted by virtue of just
and reasonable practices within the meaning of section 17

An appropriate order will be entered to carry out these conclusions
and to discontinue this proceeding

Signed E ROBERT SEAVER
Presiding Examiner

11 FMC
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REPORT SAMPLE

Schedule III Loading Costs

Cost item

Totals Straight
From time Overtime

Schedule II

Plant Costs

1 Headbouse 49 671 49 671

2 Shipping gallery 29998 29993

3 Other 1 125 I125

4 Total plant cost 80794 80 794

Equipment Costs
5 Shipping gallery 16 018 16 018

6 Elevator legs 14 070 14 070

7 Conveyors 18760 18760

8 Roadhouse 14499 14499

9 Pollution control 897 897

10 Automotive 59 59

11 Total equipment cost 64303 64303

12 Handling labor 160890 142811 18 079

13 Maintenance 13103 10024 3079

14 Sanitation etc 5419 4146 1273

15 Supervision 23 097 17 669 5 428

16 Elevator clerical 8 717 6 669 2 048

17 Total labor cost 211 226 181 319 29 907

18 Other elevator expense 13 569 12 212

19 Administrative expense 41 984 37 786

20 Total costs

11 FMC
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FEDERAL l1ARITIME COl 1l 1ISSION DOCKET No 6534INTHE MATTER OF DISCOUNTING CONTRACT NONCONTRACT RAlESPURSUANT TOTHE PROVISIONS OF ITEM 735 NOTE 2OF THE INDIA PAKISTAN CEYLON BURnIA OUTWARD FREIGHT CONFERENCE TARIFF No 10Decided 111 arch 181968 Conference stariff provision permitting individual member lines topublish dis count dual rates oncertain iron and steel items while attempting tobind contract signatories toexclusive patronage found unlawful under section 14b of the Shipping Act 1916 Proceeding remanded toExaminer toobtain specific information oncost differ entials between ports and existence and extent of carrier competition toenable determination of lawfulness under sections 16and 17of the Shipping Act 1916 of discount rates restricted astoUnited States port of loading El1ner OAl addy and Baldvin Einanon for the respondents Sidney Goldstein FA111ulhern A1thu1 LlVinn J1Sa1nuel IiLl1oerman JRaymond Olark Robert EWill and Ja1nes 111 Iiende1 son for intervener The Port of New York Authority William LMarbu1 yand Philip GK1aemer for intervener the Maryland Port Authority Donald JBrunner Samuel BNemirow and Roger AMcShea III asHaring Counsel REPORT BYTHE COnfMISSION John Harllee Ohai1 man Ashton CBarrett James VDay James FFanseen 00111missioners This proceeding was instituted byorder of investigation dated August 271965 The purpose of the proceeding was todetermine whether certain practices of the India Pakistan Ceylon and Burma Outward Freight Conference conference have been or are now inviolation of sections 14b 1617and 18bof the Shipping Act 1916 Act The practices involved inthe investigation are those concerning the appli cation of conference tariff provisions regarding the transportation of iron or steel inthe trading area of the conference 418



CONTRACT NONCONTRACT RATES OF ITEM 735 NOTE 2419 The investigation was instituted asaresult of the practice begun in1961 bythe conference of permitting member lines individually todiscount conference rates oniron and steel articles byasllluch as30percent Hearings were held before Examiner Charles ElVIorgan who issued his initial decislon No vember 21967 Oral argument was heard January 101968 FACTS The conference inquestion iscomposed of both USand foreign flag lines 1The competition faced bythe conference ismainly liner rather than tramp 2The trading area of the conference isfrom United States Atlantic and Gulf ports Seal sport lVIaine toBrownsville Tex toports inIndia Ceylon Burma and Pakistan India and Pakistan are the principal destination areas Tariff discount provision As mentioned above the discount rate prOVISIOn nquestion here was instituted in1961 Prior tothe institution of the discount rates involved inthis pro ceeding the conference had negotiated with the Indian Go vernment ageneral project type contract granting goods consigned tothe Indian Government arate reduction of 30percent This percentage later was changed to25percent The Indian contract excluded anumber of items from the 30percent discount Iron and steel were among the excluded items Asimilar contract was negotiated with the Pakistani Govern ment also wit ha30percent discount InApril of 1961 the conference decided toallow those member lines which wished tocompete for the iron and steel business todiscount the conference srate oniron and steel items upto30percent This dis 1The members of the conference either at the time of the hearing or during the periOd Inissue Included American Export Isbrandtsen Lines Inc American Export American President Lines Ltd Central Gulf Steamship Corp Central Gulf Rnd Isthmian Lines Isthmian all United Sta tes flllg lines and the foreign flag lines Hellenic Lines Ltd t1ag of Greece Hoegh Lines flag of Norway NedJloyd Line flagof Netherlands PNDjakarta Lloyd t1ag of Inflonef iaScindla Steam Navigation Co Ltd flag of India and Shipping Corporation of India Ltd flag of India Other conference members such usStevenson Lines were either Inor outof tIle trade from time totime or did not play roles signlfican ttothe issuf sinthis proceeding Generally all of the lines listed above provided service at New York Baltimore and New Orleans with the exception of American Export which did not serve Gulf ports Hoegh and Nedlloyd which did not serve Baltimore and PNDjakarta Lloyd which served only New York Several of these lines also served Philadelphia or robne or both 2Nonconference linef serving this trade include Waterman Steamship Corp United States f1a nNational Shipping Corporation of Pakistan and Iranian Line American Oriental Lines Inc at one time had United States flag vessels nchar er inthis trade The nonconference Pakistani flag vessels seldom called at New York 11FJI C
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counting practice was later implemented by the addition to the
conference tariff of a note which provided

Individual carriers may at their discretion discount these rates in an
amount not exceeding 30 All cargo carried at such discount pursuant to
this rule shall be reported to the Conference Secretary for appropriate filing
with the Federal Maritime Board

The 30percent discount rule of the conference meant that the indi
vidual member lines of the conference would be authorized to quote
rates on iron and steel moving to the destination areas of the confer
ence with the conference rate discounted to a maximum of 30 percent
This meant that each individual line could theoretically have in effect
a different rate on steel and that the percentage of discount could
vary from 0 to 30

The conference explained that this method had been employed as a
device to meet outside independent competition and that according
to the conferencesview of the procedure discount rates were pref
erable to open rates because under the former the fidelity of con
tract signatories would be retained whereas under the latter the
shipper would have to be released from his contract obligation during
the period of open rates

The conference also suggested that because of large prospective ship
ments under the Agency for International Development AID pro
grams to India the conference decided to allow its member lines which
wished to compete for such shipments to discount the conferencesrate
on iron and steel items

Prior to the institution of this discount rule many of the rates on
iron and steel had been open but effective July 1 1961 all iron and
steel rates which had been open were closed and reinstated at their
original contract and noncontract rates

Pursuant to the discount rule conference member lines proceeded
to publish their discounted rates Consistent with the theory that such
discounted rates were discounted conference dual rates the member
lines usually published both discounted contract and noncontract rates
However no traffic moved on discounted noncontract rates

This discounting practice continued in effect until shortly after
the institution of this proceeding

The institution of this proceeding was the subject of a discussion

3 The items to which the discount provision applied were bars plain NOS straight
not coils or rolls bars in coils billet ends and billets forgings pig plates not curved
or bent plates curved or bent sheets in coils sheets plain galvanized or corrugated
strip in coils strip flag not coiled tinplate and terneplate wastewaste tinplate or
terneplate wire plain or galvanized wire rods except welding wire shorts

11 FMC
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by the conference at its meeting on October 1 1965 At this meeting
the conference approved a motion to delete its provision permitting
discounting of rates on iron and steel articles by as much as 30 percent
On October 13 1965 at another meeting the conference agreed to
open certain rates on iron and steel The conference then sent a tele
gram to the Commission announcing that the rates on some 16 iron
and steel commodities were now open to all ports effective October 15
1965 By opening these rates the conference apparently hoped to sat
isfy objections to its discount system and to obtain discontinuance
of this proceeding The telegram also noted that as of its date the
single open tariff rates of the individual lines for these 16 commodities
in the conferencestariff would be shown at the same level as the for

mer contract rates which had been on file currently for these lines
In accordance with the telegram above the individual lines in lieu

of their existing dwd sets of rates on the 16 iron and steel articles
published new single rates on each of these items Simultaneously on
sane of these 16 items the individual lines published superseding
lower rates many of which were restricted by the United Statesflag
member lines to certain ports of origin in the United States Many of
the discount rates previously in effect likewise had been restricted to
certain ports of origin

The discount system as such was ended in October 1965 on the 16
iron and steel articles which constitute the heavy tonnage movements
to India and Pakistan Nevertheless although the discount system
under the 1961 65 modus operandi was gone the rates to the extent
which they had been discounted prior to October 15 1965 bn the 16
items remained substantially in effect after that date under the new
openrate nomenclature Not only the rates in dollars and cents but
also the port restrictions remained substantially as before

The conference filed a motion to dismiss this proceeding on the
ground that the discount provision in issue was discontinued We
denied the motion to dismiss and specifically stated in an amended
order that we desired to determine the lawfulness of respondents
practices instituted since the commencement of the proceeding

Portrestricted rates

As mentioned above many of the conference members had dis
counted rates on iron and steel which discounts were restricted as to

certain ports of origin in the United States While American flag lines
in the trade namely American Export Central Gulf and Isthmian
adopted such restrictions the foreign lines in the conference did not
Both American and foreign lines employed restricted rates as to ports
of discharge on foreign soil

11 FMC
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Restricted discounts had been instituted both under the tariff dis

count provision and under the subsequent open rate provision
The record shows many instances of portrestricted discounts to

US ports Generally the Port of New York has not been given dis
counts similar to those obtained by the socalled outports of Baltimore
Philadelphia New Orleans and Mobile

Among the three ports Philadelphia Baltimore and New York con
ference tariff No 11 shows that in 1965 discounted rates were granted
for shipments of sheets tinplate billets plates barsciittings and
strips with the discounts limited to Baltimore only on seven occasions
Philadelphia on two occasions Philadelphia and Baltimore on two
occasions and New York on one occasion in addition discounts were
granted on Ialtimore shipments along with New Orleans and Mobile
on five occasions and on I3aitimore and New Orleans shipments on one
occasion

In late 1965 and early 1966 discounts were granted on shipments
from Baltimore alone on 21 occasions Philadelphia alone on four oc
casions Philadelphia and Baltimore on seven occasions New Orleans
and Baltimore on three occasions and New Orleans Mobile and Balti
more on four occasions The discounted rates were for billets sheets
tinplate terneplate bars plates pig iron and stri ps

No discount rates from New York were offered during the late 1965
and early 1966 period During 1962 however several discount rates
on various items were established for New York In 1963 one such
discount was established for New York Again however Philadelphia
and Baltimore received discount rates on many more occasions than
did New York during these 2 years

The Port of New York Authority Port Authority winch inter
vened in this proceeding has strongly objected to the port restricted
discount rates The Port Authority suggests that the discount rates are
the cause of the change of position of the Port of New York in re
spect to its percentage share of iron and steel shipments handled The
facts are that New Yorks position has deteriorated and the Port
Authority would attribute it to the discount rates

The record shows that in 1960 Baltimore and New York were about
equal on a tonnage basis in iron and steel exports to India and Paki
stan The picture had changed by 1964 when Baltimore handled the
largest tonnages generally but other ports such as Mobile New Orleans
and Philadelphia were ahead of New York on export of certain iron
and steel items From 1960 to 1964 the Port of New York did not lose
ground in terms of tons handled but it did lose in the sense that it
failed to gain the percentage of new tonnage that it would have liked
to obtain

11 FMC
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It should be pointed out that most of the increased tonnage in the
years 1960 to 1964 was generated by AID Throughout this period the
United States through AID has been supporting the industrial de
velopment of India and Pakistan by grants and loans for the procure
ment of materials in the United States conditioned on the utilization
at least in part of Americanflag vessels for the transportation of
materials to the recipient countries

There was an increase in exports of steel mill products from all
ports in the United States to Pakistan and India between 1960 axid
1964 The AID program was the predominant factor in the increases
AID financed between 90 and 100 percent of one large steel com
panys shipments to India and Pakistan AID policy does not dif
ferentiate between any United States port nor does it favor any partic
ular port for the loading of AID cargo

In its attempt to show that the portrestricted discounts were justi
fied the conference through the manager of Central Gulf sought
to show that loading costs of steel are relatively higher at New York
than at Baltimore Mobile and New Orleans The Port Authority
objected to introduction in the record of specific cost estimatesinthe
form of stevedoring rates and loading costs but the testimony was
allowed

The testimony was to the effect that the all inclusive straight time
stevedoring costs per ton of Central Gulf were 433 at New Orleans
212 at Mobile 607 at Baltimore and 1285 at New York If
overtime and extra labor were included the all inclusive costs per ton
were 704 at New Orleans 363 at Mobile 659 at Baltimore and
1436 at New York

Certain cost experts employed by the Port Authority for this pro
ceeding were offered the particular invoices on which Central Gulf
computed its costs for inspection but they refused to inspect the
invoices on the ground that in their view it would be meaningless

The Port Authority asked that the stevedoring cost data be stricken
from the record The examiner refused but he stated that objections
of the Port Authority would be given consideration insofar as they
affect the weight to be given the stevedoring cost data

DxscussloN

This proceeding involves two separate areas of consideration We
must consider the conferencesdiscount tariff provision in relation to
he requirements of sections 14b and 18 b of the Shipping Act We
must also consider whether the practice of the member lines of the
conference whereby they restrict the applicability of discount rates on

11 FMG
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iron and steel items to certain United States ports of loading is vio
lative of section 16 or 17 of the Shipping Act

Discount tariff provision
The examiner determined that the discount rates of the individual

lines established pursuant to the conference discount tariff provisions
were not conference rates because they only applied to the traffic of the
individual lines The examiner also determined they were not part of
exclusive patronage dual rate contracts because although they were
published in dual form the individual lines did not have exclusive
patronage contracts

The examiner then concluded that the dual rates of the individual

lines and their attempt to retain the exclusive patronage of the shipper
signatories to the conferencesdual rate contract by means of the dis
count tariff provision were unlawful under section 14b of the act The
examiner further concluded that the discount rates under the tariff

discount provision were really open rates with a 30percent maximum
discount Open rates are not conference rates and do not bind contract
signatories

Because the discount tariff provision has been removed from the
tariff the conference and its member lines were found to no longer be
in violation of section 14b

On this issue the conference argues that the use of the discount
rate system was entirely proper The conference feels that the discount
rates on iron and steel items were regular conference contract and non
contract rates and were so published in the conference tariff just as any
other conference contract commodity rates are published In the con
ferencesview the discount rates differed from open rates inasmuch as
there was in effect both a conference contract and noncontract rate for

these commodities That individual lines could discount up to 30 percent
from these conference rates changes nothing in the view of the
conference

Hearing counsel on the other hand argue that the conference discount
scheme amounts to a subversion of the intent of section 14b of the act

as interpreted in the Dual Rate Cases 8 FMC 16 1964 Hearing
counsels position is that the discount rates of the individual lines
are nothing more than open rates inasmuch as the aim and implementa
tion of both open and discount rates are identical Being open rates
the conference cannot bind contract signatories to exclusive patronage
and the conference would have to give 90 days notice of the return of
the rate to the dual rate system Dual Rate Cases supra Hearing
counsel conclude that the use of the discount rate device to avoid the

11 FMC
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open rate requirements is a violation of section 14b and the Dual Rate
Cases supra

Our conclusions are basically in agreement with the position of
Hearing counsel and the decision of the examiner However we feel
that further discussion of the matter is warranted with the hope that
such discussion might provide ground rules for future conference
conduct of this character

The order of investigation specifically posed the question of whether
the conference had suspended the application of the dual rate system
on iron and steel items and thereby opened rates on these items as a
result of its discount tariff provision

Pursuant to the conference tariff provision individual lines are free
to discount rates on certain iron and steel items up to a maximum of
30 percent The conference retains both a contract and noncontract
rate which constitutes the rate from which the discount is computed

By means of the discount provision it is possible that each con
ference member will have a different rate on the iron and steel items
Such a result is totally inconsistent with the idea of dual rate exclusive
patronage contracts as provided for in section 14b of the act A con
ference dual rate system contemplates the existence of a contract rate
and a noncontract rate which are identical for each member of the

conference The Commission has recognized that rates can be opened by
a conference but when opened contract signatories are not bound by
the dual rate contract Dual Rate Cases supra

The conference here has attempted to retain the exclusive patronage
requirements while departing from the standard dual rate structure It
sought to do so through the device of the discount rate with a maxi
mum subject to control by the conference As hearing counsel and the
examiner suggested however discount rates as maintained by the
conference are no more or less than open rates with a 30percent
maximum discount

In every respect except that the discounted rates are posted on both
a contract and noncontract basis the aim and implementation of both
open and this conferencesdiscount rates are identical Open rates are
typically instituted to allow conference members to meet outside non
conference competition The conference has stated such was the pur
pose of instituting their discount rate provision The method used by
a conference in effectuating discount rates is substantially the same
used in effectuating open rates Each individual member has the option
of either discounting steel rates up to the 30percent maximum or
retaining conference rates on steel When a conference declares rates
open each individual member line has the option of setting its

11 FMC



426 FEDERAL MAHITIME COMMISSION rates at whwtever level itsees fit including the pree isting conference rate We conclude that the conference sdiscount rate system isinconsistent with section l4b of the act isequivalent toinstituting open rates and cannot beemployed toretain the exclusive patronage of contract signa tories Toconclude otherwise would destroy the concept of open rates asthey are presently known inasmuch asany dual rate conference could accomplish the purpose of opening rates while not beingsubj ect torelease of signatories and 90days reinstitution bysimply permitting member lines the option of granting discounts subject toamaximum discount Some comments onspecific exceptions hythe conference tothe exa miner sdecision are warranted The conference excepts tothe examiner sfinding that rates estab lished pursuant tothe discount tariff provision were not conference rates The conference argues that they controlled the maximum discount and thereby controlled the rates subjeoting them tothe dual rate con tract We have already shown that such discount rates could result inadifferent rate for each individual member The conference sposition iscompletely inconsistent with this faot The conference likewise suggests the examiner erred inlabeling the discount rates open rates since they retained heform of contract and non contract rates As mentioned above the conference sdiscount sys temlike anopen rate system would permit adifferent rate for each member The mere quotation of arate indual fortH neither changes this fact nor establishes adual rate contract Furthermore we have shown how the same considerations that gointo establishment of anopen rate formed the basis of the conference establishment of itsdiscount provIsIOn The conference also objects tothe examiner sconclusions that the discount rule isunlawful under section libor that the filing of dual discount rates isnot provided for under section 14b The conference argues that section l4b refers tocontracts and 1nodifications thereof and does not apply totariff rules or filing of rates Section 14b dual rate contracts are meaningless when considered aprtfrom the tariff which establishes thedual rates The statute infact controls the time period within which rates under the contract may beincreased aswell aslimiting the spread allowed between con tract and noncontract rates Furthermore ifthe conference was con vinced that sectioli 14b did not affect their discount tariff rule they CQllld not maintain that the rates established pur uant tothat rule were subject tothe conference dual rate contract UFMC
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Finally the conference excepts to the examinersgeneral conclusion
that the conferencesdiscount tariff provision quoting contract and
noncontract discount rates and presuming to bind contract signatories
to exclusive patronage was unlawful under section 14b The conference
argues that although the Commission in the Dual Rate Cases discussed
open rates it considered only the conventional open rate procedure
when it determined that contract shippers would be released on open
commodities The conference argues that since this discount scheme
is not a typical open rate procedure the Dual Rate Cases does not pre
clude a conclusion permitting the contract shippers to be bound on
the discount rates The conference feels that no violation of section

14b therefore can be predicated on the conferencesattempt to so
bind the contract shippers

The answer to this argument is that we thoroughly considered the
question of dual rate contracts and departures therefrom in the form
of open rates in the Dual Rate Cases There we laid down the ground
rules to be followed in the establishment and use of open rates by
dual rate conferences We did not there provide for the type of dis
count system advocated now by the conference Neither can we now
decide to permit the conferencesuse of their discount system while
retaining exclusive patronage contracts over users since to do so would
be inconsistent with our reasoning in the Dual Rates Cases and section
14b of the act

The order of investigation also raised the specific question of
whether the conference is complying with section 14b of the act

which declares that the spread between ordinary rates and contract
rates shall in no event exceed 15 percent of the ordinary rates

The examiner stated that since there were never any dual discount
rates lawfully in effect during the period of the discount tariff rule in
issue the question of the 15percent maximum spread between contract
and noncontract rates is academic He further stated that even if

these discount dual rates had been lawful dual rates in other respects
there is no showing of a spread greater than 15 percent between the
contract and noncontract rates on any specific iron and steel item

In respect to the issue of the 15 percent spread we would like to cau
tion that the conferences discount tariff provision could in theory
result in a violation of the Act Assume one conference member takes

full advantage of the 30percent discount provision and another con
ference member chooses to effect no discount In such a case the spread
between the contract rate of the discounting member and the noncon
tract rate of the other member would exceed 15 percent However as
the examiner found there is no showing in this case of a spread greater
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than 15 percent between the contract and noncontract rates on any
specific iron and steel item

Other issues relating to the tariff discount provision were raised by
the order of investigation and dealt with by the examiner with no
exceptions being taken thereto We endorse the examinersfindings on
these points and briefly paraphrase them here

1 The record does not show any violation of section 18b 2 and
3 which concern the publication of increased rates on due notice
and the collection of rates other than those specified in tariffs

2 The record does not show that the conference has failed to comply
with section 14b2 insofar as it provides that tariff rates under the
contract be not increased until they have been in effect at least 90 days
and insofar as it requires 90 days notice on rate increases

3 There was and is no unlawful section 15 agreement between the
individual lines

4 There has been no agreement in violation of section 205 of the
Merchant Marine Act 1936 to prevent or attempt to prevent any other
carrier from serving any port at the same rates which it charges at the
nearest port already regularly served by it

Port restricted discount rates

The examiner concluded that the differences in discount rates at

specific ports were not the proximate cause of any disadvantage but
rather it was the preferences of the shippers for the outports the loca
tion of the steel mills difference in port facilities character of cargo
and other factors such as loading costs which were the proximate cause
of the disadvantage to the Port of New York He concluded that the
facts herein are inadequate proof of unjust discrimination or of other
unlawfulness under sections 16 and 17 of the act and that no violations
of section 16 First and 17 of the act have been shown

The Port Authority throughout has insisted that the Port of New
York has been and is being subjected to unjust discrimination and un
due prejudice and that the competing ports of Baltimore Philadel
phia New Orleans and Mobile have been unduly preferred by the use
of port restricted discount rates In general the Port Authority con
tends that reduced or discounted rates came first and that cargoes were
induced to follow these reduced rates at particular loading ports such
as Baltimore to the detriment of the Port of New York

The conference and Hearing Counsel have contended that there were
other factors besides the ocean rates which attracted steel to the out

ports that the cargoes came first to the outports and that the reduced
rates were induced to follow the cargoes
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We are unable on the present basis of the record to come to a deter
mination of the section 16 and 17 issues in relation to the practice of
restricting discounted rates on iron and steel to certain US ports of
loading

The present record shows that the percentage volume of iron and
steel moving through the Port of New York has decreased significantly
since 1960 The Port Authority attributes this decrease to the con
ference memberspractice of charging higher ocean rates on iron and
steel items loading at the Port of New York than they charge on the
same items loading at the Ports of Baltimore Philadelphia etc

The respondents and hearing counsel on the other hand have offered
several explanations for New Yorks lower proportion of the iron and
steel business These factors are offered to show that they rather than
the restricted discount rates put New York in its current unfavorable
position

While the factors of shipper preference steel mill location charac
ter of cargo and port facilities tend to show that the iron and steel
would have moved away from New York even if there had been no dis
count they do not in any way serve to justify the conference members
rate disparities

Of all the factors considered by the examiner only two comparative
loading costs and carrier competition can actually be justification for
rate disparities

When the conference adopted its rate policy it chose to have uniform
rates as to commodities from all US ports of loading in the trade
area The conference members continued this policy from its inception
until they adopted the subject port restricted rates on iron and steel
The subject discounts on iron and steel are the only portrestricted
rates on any commodity that the conference members have adopted

Having established a policy of uniform rates from all US ports of
loading and continuing such policy for a considerable length of time
the conference members should be required to adequately explain any
departure from such basic policy This the conference has attempted to
do However as mentioned above the only factors offered in explana
tion for such departure which are actually relevant to or can be offered
in support of such departure are that it was justified to meet competi
tion or that it was justified on the basis of comparative loading costs at
the various ports

This is where the final determination of this case becomes trouble
some on the basis of the present record

In respect to comparative loading costs at the various ports the
record is not conclusive The conference testimony on this subject in
dicates that such costs are higher in New York than in the other ports
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involved However the figures submitted were offered for a limited
purpose ie to show general cost relations and not to show any direct
relationship between any difference in loading costs and difference in
ocean rates at the various ports Indeed in view of the various objec
tions to this testimony and the failure to include underlying data in
the record it cannot be concluded with certainty that such costs in
New York are higher More important it cannot be concluded what
sort of relationship exists between the difference in costs and the dis
parity in rates and whether such cost differences might justify the
disparity

In reference to the issue of carrier competition and whether the dis
counts were justified to meet such competition the evidence is likewise
scant The record shows the existence of nonconference carriers but
nowhere does it show any information as to specific rates of such car
riers or whether such rates might justify the conferencesrestricted
discount rates

In view of the above mentioned circumstances we are remanding
this proceeding for the purpose of obtaining evidence concerning cost
differences incurred by conference carriers at the various ports in ques
tion and for the purpose of determining the actual existence of non
conference competition faced by the conference at the various ports in
question including evidence as to the rates of both conference and
nonconference lines Finally we ask the examiner on remand to deter
mine whether any of the information gained on remand will provide
justification of the rate disparities in question

An appropriate order will be entered

Vice Chairman Hearn concurring and dissenting

I concur in the report of the majority in the finding of a violation
of section 14b of the Shipping Act 1916 I dissent from the decision of
the majority to remand the case to obtain more evidence as to violations
of sections 16 and 17 of the act I believe the present record plainly
indicates and sufficiently sets forth evidence of such violations

The record in this case shows beyond doubt that since the initiation
by the conference in 1961 of the port restricted discount New Yorks
position has deteriorated with respect to the handling of iron and steel
exports In 1961 New York was the countrys leading port of export
for iron and steel In 1964 New York ranked second or third among
such ports The percentage of iron and steel moving through New York
thus substantially decreased from 1960 to 1964 as a result of the con
ference quoting a higher rate out of New York

The practice has been continued by the conference members under open rates
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Shortly after this proceeding began ancl in my opinion as a result
thereof the conference claimed to have ended the discount system in
1965 and requested the Commission to discontinue the proceeding The
Commission declined to do so and the record reveals that although
the conferencesprocedures were changed in 1965 the substance of the
discount system remained The port restricted discounts continued sub
stantially as before except that they were designated open rates Thus
the conference and its members have not changed their practices since
1961 but only attempted to further disguise them in 1965 It should be
noted here that until 1961 the conference and its members maintained

uniform rates as to all commodities out of all United States ports in the
trade area and since 1961 this policy has continued as to all com
modities except iron and steel

There is no dispute as to these facts and they are acknowledged by the
majority herein In my opinion it is equally beyond dispute that the
decrease in cargo carryings out of New York was the result of the
conference members practice of charging higher rates out of New
York than out of other ports such as Baltimore Philadelphia and
Mobile and that the discounts on their face are discriminatory and
prejudicial to the Port of New York

The majority report finds and I agree that various factors 5 offered
by the respondents in justification of the discounts are irrelevant to
the question of violation of sections 16 and 17 Two other factors
however are accepted by the majority as valid reasons for the dis
counts if they can be supported by further evidence They are com
parative ports costs and nonconference competition To raise these
factors as possible justification is to raise a straw man Even if further
evidence in support of these factors could be adduced the discounts
would still be in violation of the Shipping Act These facts are all
here but the majority bypasses them

The record shows that about 35 other conferences which encountered

the same problems in New York as complained of by respondents
maintained identical rates on iron and steel from US ranges of ports
New York dominated the ports handling certain iron and steel exports
to European destinations in 1964 but in the export of the same iron
and steel articles to India and Pakistan New York could not compete
effectively despite the fact that the problems and costs of handling the
iron and steel are the same regardless of destination Also only the

The factors are shipper preference steel mill location character of cargo port facilities
and volume of movement

6 Exhibit 9

Exhibits 1723 78 88

9 Transcript pp 564 601
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American flag members of the respondent conference maintained the
port restricted discount rates The foreign flag members did not offer
discount rates favoring other ports but continued to treat all ports in
the range equally

There cannot therefore be any substantial difference in the trans
portation conditions in regard to export iron and steel moving through
New York to India and Pakistan than to such cargo moving through
other ports Thus it is unjust discrimination in violation of section 17
where as here the same carriers charge different rates out of different
ports for like cargo bound for a common destination under sub
stantially similar circumstances and conditions

There is no dispute that New York competes with the other ports for
the iron and steel cargo There is no dispute that New York is one of
the leading ports of export for such cargo There is no dispute that
since the discount rates became effective the movement of export iron
and steel through New York has decreased sharply by being diverted
to ports where lesser rates are charged With these preliminary find
ings it is incomprehensible that the majority fails to concludethat the
imposition of the port restricted rates against New York was the
cause of the decline in iron and steel exports through New York and
a violation of section 16 First No factor in justification could exist
which could countervail the undisputed facts In fact on oral argu
ment the respondents admitted that neither higher costs nor any other
reasons compelled the portrestricted discounts

In accordance with the foregoing I conclude that the respondents
violated sections 16 and 17 No further evidence is required to find such
violations since no regulatory purpose is served by remanding for the
purpose of developing what is already so clearly spelled out on the
record in this case

SEAL Signed THOMAS LIST
Secretary

Initial Decision p 21
10 Surcharge on Shipments from Buffalo NY 7FMC 458 461 1962
n Transcript of Oral Argument p 86
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DOCKET No 6534

IN THE MATTER OF DISCOUNTING CONTRACTNONCONTRACT RATES
PURSUANT TO TIIE PROVISIONS OF ITEM 735 NOTE 2 OF THE INDIA
PAKISTAN CEYLON BURMA OUTWARD FREIGHT CONFERENCE
TARIFF No 10

ORDER

This proceeding having been instituted by the Federal Maritime
Commission and the Commission having fully considered the matter
and having this date made and entered of record a report containing its
findings and conclusions thereon which report is hereby referred to
and made a part hereof

It is ordered That this proceeding is remanded to the examiner for
the purpose of taking further evidence on the matters described in the
report

By the Commission

SEAL Signed THOMAS LIST
Secretary
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Docket No 1095

IN TILE MATTER OF TIIE MODIFICATION OF THE SELFPOLICING PROVI

SIONS or AGREEMENTS No 150 AND 3103

Decided March 19 1968

Determinations of a Neutral Body which under the terms of its employment

combines both investigative and adjudicatory functions intust be subject to

a de novo review by an impartial and disinterested panel of arbitrators

To give effect to the principle that an accused should not be subject to punish
ntent on the basis of secret evidence arbitrators must be furnished only

with such evidence as has been disclosed to the accused line and which the
accused line has had an adequate opportunity to rebut or explain and base
their determinations solely thereon

A review de novo by a panel of arbitrators does not require a new trial but
merely a new evaluation of the record already established before the Neutral
Body

John P Meade for the TransPacific Freight Conference of Japan
and the Japan Atlantic and Gulf Freight Conference

George F Oolland and Amy iScupi for States Marine Lines Inc
Donald J Brunner and Roger A M1lcShea 111 Hearing Counsel

REPORT

BY THE COMMISSION John Harllee Chairman Ashton C Barrett
James V Day James F Fanseen Commissioners

This proceeding is before us on remand from the United States
Court of Appeals for the District of Columbia Circuit in States Ma
rine Lines Inc v Federal Maritime Comn 376 F 2d 230 1967
The case was returned to us for the resolution of certain difficulties

encountered by the court in reviewing our approval of the selfpolic
ing systems established by the Trans Pacific Freight Conference of
Japan and the Japan Atlantic and Gulf Freight Conference The

1 The TransPacific Freight Conference of Japan Trans Pacific established under
Agreement No 150 serves the trade from Japan Korea and Okinawa to United States and
Canadian Pacific Coast ports including Alaska and Hawaii The Japan Atlantic Gulf

Freight Conference Japan Atlantic established under Agreement 3103 serves the trade
from Japan Korea and Okinawa to Atlantic and Gulf ports of North America Both
conferences are domiciled in Japan The self policing provisions are contained in Article 25
of these agreements and are identical in both

434
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MODIFICATION OF AGREEMENTS NO150 AND 3103 435 Conferences States 1arine Lines amembcr of both conferences and IIea rinc Counsel have submitted comment sand sUg gested amend ements tothe systems inresponse toOllr order of August 271067 He plies were filed but inview of the limited scope of theissues presented and tho adequacy of the pleadings we required nooral arglunent PRIOH PROCEEDINGS The present posture of this proceeding isthe result of aprolonged controversy between the boconferences and Statos 11arino Line The dispute began in1958 when asaresult of allegedly widespread mal practices the Trans Pacific Frcight Confcl ellc eof Jnpnn adopted aNeutral Body type self policing system which initsoriginal form required that any Neutral Body seleeted boompletely free of any affiliation with aconference member States Iarine comphined that afine which had been assessed against itfor analleged bl each or theConference agreement was invalid because of the Conference sfailure toobserve the strict neutrality requiremellt of the agreement inthe selection of itsNeutral Body InDocket 920 8tates Jl1 a1ine Lines buvTra 1paPlri rht onf 7L20l192we fOllnd that the strict neutrality requirement of the Conference agrcement had not been met and additionally that anattempted amendment tothe agree ment 2was invalid because ithad not receivcd OUi 1ppro al under section Ifof theShipping Act 1910 0111 decision WclS upheld in71ynsPacijic FI gt Conf of lapan vFcdei a7Jmiti lll 3COJn1nt8i rion 314 F2d928 9t heir 193Prior tothe issuance of our decision inDocket No 920 both Trans Pacific and Japan At lantic filed modifications totheir basic agree ments 150 21and 3103 17respectively which provided that aneu tral body must disclose itsaffiliations with any member line but that such afiliat ion would not disqualify the neut ralbody from serving unle58 the relationship was with anaccused line inwhich event the neutral body must appoint anunaffiliated agent toconduct the investigation States Iarine protested these modifications and we instituted the present investigation In0111 first Report and Order we approved the modifications 7F1C650 1963 States iarine appealed the decision 3and initsbrief tothe court placed hea vyreliance onthe then recent Supreme Court decision in8il1 WvNe1 oYork Stoclc Exchange 373 US341 1963 whICh was decided after oral argument and had not bee ncited toor considered byus2Which would lUI pl fmittNl thl Neut ral Body tolrve notwithf tanding itsconnection with amember line ifthif fart were dl clo ed3States Marine Lines Inc vFederal Maritime Com nUnreported Remanded toFMC at FMC srequest 11FMC



436 FEDERAL MARITIME COMMISSION Weasked the court toremand the case for reconsideration inthe light of Silme1 and this unopposed request was granted Hearings were held before aHearing Examiner and onMarch 251966 we issued our second Report and Order approving Agreements No 150 21asmodified by150 29and 3103 17asmodified by3103 26States Marine again sought judicial review and the present remand resulted THE PRESENT NEUTRAL BODY SYSTEMS AND THE COURT SOPINION Inbrief the self policing system aspresently set forth inArticle 25of both basic agreements provides for the following procedures The Neutral Body isselected byatwo thirds vote of the Conference members When selected itmust disclose any present or future financial interests itmay have inany Conference member Any such interest acts asageneral disqualification The Neutral Body must also disclose all business or professional relationships with members but such rela tionships will bedisqualifying only inthose cases where the client isthe accused The Neutral Body isauthorized toreceive written com plaints of malpractice toinvestigate the charges and toassess and collect fines Inconducting the investigation the Neutral Body may without prior notice call upon the accused and demand tosee whatever records or other material the Neutral Body considers relevant All member lines are obligated tocooperate inthe investigation and must produce the requested inform ation The identity of the complainant istobekept secret and any evidence that would tend toreveal the com plainant sidentity will bewithheld from the accused however the sub stance of the withheld evidence must bedisclosed sothe accused can rebut itOnce the investigation iscompleted the Neutral Body notifies the accused whether there are reasonable grounds tosuspect malprac tice and the accused isgiven aspecified time toprepare itsdefense The accused isthen entitled toahea ing before the Neutral Body and has the right tocounsel The Neutral Body isnot restricted bylegal rules of evidence or the burden of proof required incriminal or civil cases rather itwill employ rules of common sense that isdoes the information developed persuade the Neutral Body that the malpractice occurred Fines are assessed inaccordance with aschedule setting forth certain maximum penalties related tothe number of times the member has been found guilty of malpractice 10000 maximum for afirst offense and soonupto30000 for fourth and subsequent offenses Mitigating circumstances may betaken into account infixing penalties Finally the members agree that the Neutral Body sdecision istobevalid conclusive and unimpeachable States Marine Lines attacked virtually all of the provisions of the 11FlfC
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systems all of which were disposed of by the court except the conten
tion that under the system as presently constituted an accused could be
convicted on the basis of undisclosed evidence and any relationship
existing between the Neutral Body and a member line could influence
the Neutral Bodys decision The courts primary concern was that
the Neutral Body because it both investigated and adjudicated the
case would be forced into a position of being privy to evidence some
of which it was forbidden to disclose to the accused line but which

nevertheless might influence the Neutral Bodysdecision
Applying the principles of Silver the court concluded that Congress

in authorizing self policing for conferences did not intend to abandon
the fundamental principle that the accused should be convicted only
under fair procedures The court felt that something other than the
admittedly high ethical standards of the accounting profession was
needed to insure fair dealing in all Neutral Body investigations The
courtssuggested solution was
Rather than urge that the Neutral Body system be scrapped the Govern

ment the Department of Justice has come forward with a proposal which
accepts the Commissions determination that effective self regulation demands
such a system but which at the same time seeks to accommodate the obvious
need for some kind of institutional check on Neutral Body discretion Building
on the Conferences own suggestion that undisclosed evidence be screened out of
the ultimate decisionmaking process the Government recommends that a Neutral
Bodys decision to penalize a member be subject to review by a panel of arbitra
tors who are free of any relationship with Conference members

Under such a system the Neutral Body would have to demonstrate the ac
cusedsguilt by using only the evidence made available to the accused In addition
we presume the arbitrators would take into account any rebutting evidence pro
vided by the accused This system would maintain the complainantsanonymity
yet substantially eliminate the danger of improper conviction on the basis of
secret evidence since the arbitrators would never see or be influenced by non
disclosable information

Such a proposal does not of course provide all the guarantees of actual con
frontation nor does it necessarily resolve all the potential problems that could
arise from a Neutral Bodys exercise of discretion Nevertheless providing an
independent check of the disclosed evidence would largely neutralize any sub
stantial abuse of discretion by the Neutral Body and this we think is all that
can reasonably be asked Since the Governmentsproposal would provide article
25 this needed element of fairness we accept it as a workable and desirable
compromise between the realities of Conference self regulation and the rights
of an accused member 376 F 2d 24041 Footnote ours

In both conferences an international accounting firm acts as the Neutral Body
6 States Marine bad argued that fairness required that the Identity of the complainant

be disclosed but the court rejected this contention
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438 FEDERAL MARITIME COMMISSION Insummarizing itsconclusions and remanding the ease for further proceedings the court held that given the special characterh tics of the shipping industry and the confer enC esystem the broad discretion granted aNeutral Body must besubject tosome form of continuing internal review That review must provide reasona leassurance that amember will bepenalized only onthe basis of evidence ithas anadequate opportunity torebut or explain inother words that the accused will infact betreated fairly 376 F2d242 THE PRTIES SUGGESTED Al IENDl fENTS States ill arine Lines St ates nlarine ould modify Artiele 25torequire the accused line topay any fine imposed within 30days after itreceives the adverse report of the Neutral Body unless review byarbitra tion isdemanded Review would bebyaprmel of three arbitrators one tobenamed bythe accnsedline one bythe Neutl al Body and the third tobeselected bythe first two The proceedings would beheld inacity tobemutually agreed upon The Neutral Body and the accused line would beper mitted topresent such evidence and testimony asthey desire tothe arbitrators with the proviso that all evidence and testimony lnust befurnished toall parties who are tobegiven anopporhmit ytocrOS3 examine and submit evidence tIld testimony inrebuttal either directly or through counsel The arbitrators would begiven full authority bymajority vote toaffirm set aside or modify any finding or conelusion hich they deem erroneous nloreover the arbitrators would beallowed tocancel reduce or increase any fine which they deern improper Awritten decision with findings of faet and conclusions iscalled for The decision of the arbitrators would beconclusive except for alimited right of appeal tothe Federal Maritime Commission onthe sole ground that enforcement of the deci sion would constitute aviolation of the Shipping Act 1916 Costs of arbitration are tobeborne bythe Conference Payment of any fine imposed bythe arbitrators must bemade vithin 30dnysTherea fter ifpayment has not been made the Conference may look tothe security posted bythe line under Article 12The c1eeisiQl1s of the Neutra lBody or arbitrators wouId not constitute admissions or proof of guilt or liability under the lawlhe0oni erences The Conferenees suggested consi derably more detailed amendments annmber of which bear only tangentially upon the issue Gpresented 6These proposals are identical toamendments which were filed with the Commission for approval under section 15onJune 30and July 241967 Publication of these amend ments inthe Federal Register has been held inabera nee pending resolution of the issues inthis remand 11FMC
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on remand Basically they would require the Neutral Body to consider
only that evidence which it was actually able to disclose to the accused
line in reaching its decision The decision of the Neutral Body or arbi
trators would be final unless an appeal from an adverse decision of
the Neutral Body is noted within 10 days The proceeding would
be conducted by a panel of three arbitrators one selected by the ac
cused line within 15 clays and one selected by the Conference by two
thirds vote and one selected by the Japan Commercial Arbitration
Association

The Neutral Body is required to file its report decision together
with the evidence including statements of oral witnesses if any
phis a certification that all of the evidence relied upon in reaching the
decision was shown to the accused line and that the accused line was
given an adequate opportunity to explain or rebut the evidence ad
verse to it The Neutral Body is also required to file with the arbitrators
any explanation or material which the accused line may have sub
mitted whether relied upon or not in reaching the decision A copy
of all of this material is to be furnished to the accused line at the

time it is submitted to the arbitrators The accused line may within
10 days Object to any of the material thus furnished but this ob
jection is limited to whether it was shown the evidence so filed and
whether it was given an adequate opportunity to explain or rebut it
The matter is then deemed to be submitted for decision No other com

munication with the arbitration panel is allowed
The arbitrators scope of review is limited to 1 whether the ac

cused line actually saw the evidence upon which the Neutral Body
decided the case 2 whether the accused line was given an adequate
opportunity to explain or rebut 3 whether the Neutral Body on
the basis of the evidence filed with the arbitrators could reasonably
have reached the result they did on the basis of the standard of com
mon sense and persuasive information that the breach probably
occurred The arbitrators are forbidden to substitute their judgment
for that of the Neutral Body and may not disturb the level of any
fine assessed

The arbitrators are to reach their decision within 30 days and serve
the parties with copies Fines must be paid within 10 clays after receipt
of notice of affirmance

Hearing Counsel
Hearing Counsel would require the Neutral Body to disclose all

evidence and material developed in the course of its investigation to
the accused line but would limit arbitration to an appellate type of
review similar to that proposed by the Conferences Thus the arbi
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440 FEDERAL MARITIME COMMISSION trators would berequired toaffirm the det ermination of the Neutral Body ifsupported byevidence even though they might have decided the case differently DISCUSSION Our task onremand istoinsure that the self policing provisions contained inArticle 25of the Conferences basic agreements call for some form of continuing internal review which must pro vide reasonable assurance that amember will bepenalized only onthe basis of evidence ithas anadequate opportunity torebut or explain inother words that the accused will infact betreated fairly Inoffering guidance tousonremand the court considered the plan offered bythe Justice Department auseful model upon which tobuild Justice suggests that One means of eliminating the unfairness of thesystein istopermit anaccused member toappeal anadverse decision bythe neutral body toapanel of arbiters free from any business relationship with any member line Under such asystem the neutral body would have todemonstra tethe member sguilt tothe panel of arbiters byusing only evidence which can berevealed without disclosing the complainant sidentity This would help eliminate the danger of improper con viction onthe basis of secret evidence because under this proposal the panel of Mbiters could never have such evidence before itFurtherm ore since the role of the neutral body would bechanged from judge toprosecutor when ever anaccused member chose toappeal tothe panel the potential harm of permitting anundisclosed professwnal relationship between the neutral body and the complaining member would inour judgment Ibe minimized sufficiently for the system tomeet the standa rdof fundamental fairness especially invlew of the admittedly high professional standards of the prospective neutral bodies Understand3Jbly the amendments suggested bythe Conferences and those proposed byStates Marine approach the problem of internal review of the Neutral Body sdecision from opposite poles On the one hand States Marine byrequiring afull trial denovo before the arbi trators would virtually relegate the role of the Neutral Body tothat of investigation only The Conferences onthe other hand would limit the role of the arbitrators tothat of virtually arubber stamp af firmation unless some palpable procedural irregulal lities could beshown inthe Neutral Body strial of the case The impracticability of the States Marine proposal istwo fold Itwould call for cross exam ination of witnesses which the court itself recognized was impractical under any self policing system which isinternational inscope andl without subpoena power and itwould inordinately prolong any pro ceedings byrequiring atrial denovo before the aI1bitra tors The establishment of fair procedures requires neither The difficulty with the Conferences suggestion isthat itwould 11FMC
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render the arbitrators review something less than meaningful It
would not remedy the basic concerns of the court with the present
systemsthat secret evidence or a conflict of interest might influence
the decision In a close case either one or both of these considerations
could well make the difference between a finding of guilt or innocence
Yet under the Conferences proposal the arbitrators would be forced
to affirm the decision of the Neutral Body unless it was utterly unsup
ported by the record furnished to it This does not constitute an in
ternal review which would effectively curb abuses of discretion by the
Neutral Body

Hearing Counselsproposal is akin to that of the Conferences except
that they would require the Neutral Body to submit all evidence
uncovered in the course of the investigation whether relied on by the
Neutral Body or not Under Hearing Counselsplea it is unlikely that
the name of the complainant could be successfully withhelda feature
upon which the effectiveness of the system is largely dependent
Moreover this safeguard is somewhat illusory since it would be
virtually impossible to determine whether the Neutral Body had
in fact furnished the arbitrators all of the evidence it had uncovered

At this point it would seem clear that the assurance of fair proce
dures is best achieved by selecting the best from all the various pro
posals Thus while we will not require a trial de novo before the
arbitrators as States Marine would have us do neither will we as the
Conferences propose limit the authority of the arbitrators to substi
tute their judgment for that of the Neutral Body We will limit the
review of the Neutral Body to the consideration by the arbitrators of
the record of the Neutral Bodys proceeding together with pleadings
to be submitted by the parties but at the same time leaving the arbitra
tors free to reach their own decision both on the question of guilt and
the level of the fine to be assessed

As for the other features of the various proposals such as time limits
for appeal and payment of fines selection of arbitrators finality of
decisions and liability of the Neutral Body and the arbitrators for
their decisions we have in the main adhered to the Conferences
proposal since these proposals have the approval of the majority of
the members and are not contrary to the principles of section 15

On the basis of the foregoing we find that Article 25 as modified in
AppendixA hereto is not unjustly discriminatory or unfair as between
carriers shippers exporters importers or ports or between ex
porters from the United States and their foreign competitors and
will not operate to the detriment of the commerce of the United States
and is not contrary to the public interest or in violation of the Act
Accordingly we will approve it An appropriate order will be issued
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Vice Chairman Hearn concurring
I previously expressed serious reservations as to several aspects of

the selfpolicing system originally approved by the Commission and
dissented from the majority opinion at that time Although my objec
tions are not entirely satisfied I now concur in the system herein ap
proved Much of my concern arose then from the lack of complete
neutrality in the system With the establishment of an independent
panel of arbitrators I am confident that whatever shortcomings might
still exist will thereby be ameliorated As the Court of Appeals said

whether particular procedures are fair depends upon the par
ticular institutional setting involved 8

In remanding this case to the Commission the Court of Appeals
said that in consideration of the complexities involved in the confer
ence system

the principle becomes obvious that this kind of self regulatory process
must provide specific realistic guarantees against arbitrary and injurious action

The court then found that the Neutral Body self policing system as
approved by the Commission was inadequate to the attainment of that
objective The system the court concluded must provide assurances
against abuse where practicalities preclude strict neutrality 10

In accordance with these statements and further conclusions of the
court the Commission now approves a self policing system which
includes an independent panel of arbitrators I wholly support this
system and as I have previously stated I would support only a self
lolicing system in which the final review is by a body without any
relationship to members of the conference Such a requirement is in
dispensable for groups exercising economic power and for which
economicgain is their raisondetre

There is another point worthy of emphasis in the Article 25 ap
proved herein Paragraph i provides that the conference shall bear
the expenses of the selfpolicing system All conference members share
equally an obligation to the public which they serve to adhere to the
regulations of government and the principle of fair play The neutral

4 Agreement No 15021 TransPacific Freight ConJ 01 Japan and Agreement No
310317 JapanAtlantic and Gulf Freight Conference 9 FMC 355 388 1988

s States Marine Linea Inc and Global Bulk Transport Corp v Federal Marltitne Corn
mission 378 F 2d 230 235 1967

IMd 238
10bid 237

See the majority report herein at 11 FMC 438
129FMC 355 388
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body is both prosecutor and judge and its discretion in conducting
investigations should not be influenced by financial considerations

On the basis of the foregoing I fully concur in the decision of my
fellow Commissioners

sxaL Signed THOMAS LISI
Secretary

11 FMC
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FEDERAL MARITIME COMMISSION

Docket No 1095

IN THE MATTER OF THE MODIFICATION OF TFIE SELF POLICING PROVIsIONs
OF AGREEMENTS No 150 AND 3103

ORDER

The Commission has this day entered its Report in this proceeding
which is hereby made a part hereof by reference and has found that
Article 25 of Agreements No 15029 and 310326 as set forth in the
Appendix to said Report is not unjustly discriminatory or unfair as
between carriers shippers exporters importers ports or between ex
porters from the United States and their foreign competitors nor
detrimental to the commerce of the United States contrary to the
public interest or otherwise violative of the Shipping Act 1916

Therefore it is ordered That Article 25 Agreements 15029 and
310326 as modified in the Appendix to the aforementioned Report is
hereby approved

By the Commission
sEAL Signed THOMAS LISI

Secretary
444 11 FMC



APPENDIX

25 NEUTRAL BODY

a Appointment and Qualifications of the Neutral Body
1 The Conference shall appoint upon terms to be fixed by separate con

tract an impartial independent person firm or organization to be
designated the Neutral Body which shall be authorized to receive written
complaints reporting possible breaches of the Conference Agreement
Tariff Rates or Rules and Regulations involving malpractice and to
investigate and decide upon such alleged breaches and if such breaches

are found to assess damages and in addition to collect damages as
sessed after payment thereof becomes delinquent

2 Appointment of the Neutral Body hereafter will be by vote of the
Conference membership under Article 19 of the Conference Agreement
The appointment will be made from amongst candidates which are
qualified and willing to serve

Prior to such appointment a candidate will be required to divulge
to the Conference any professional or business relationships or finan
cial interests hereafter in this Article simply interests which it

may have with any of the members their employees agents subagents
or their subsidiaries or affiliates hereafter in this Article simply
agents The candidate will also be required to agree in the event
of the appointment to divulge any future proposals it might receive to
create such interests and promise to obtain Conference approval thereof
before accepting any such proposal Such interests so divulged if any
exclusive of financial interests will not affect the qualification of the
Neutral Body when appointed by the Conference with knowledge
thereof and the members will not raise an objection based on such
grounds to an investigation or decision made or damages assessed by
the Neutral Body or its agents provided however that the Neutral
Body will be required before appointment to agree to disqualify itself
in the event of a complaint against a member with which it may have
such an interest After disqualifying itself the Neutral Body is author
ized to appoint an agent without such interest in the respondent to
conduct the particular investigation and handle the complaint on
behalf of the Neutral Bocly and such appointee shall have all of the
authority and duties of the Neutral Body for that particular matter
up through the date when the appointee reports its decision to the
Dthics Committee under this Article 25f4

3 The Neutral Body will have the authority and responsibility to engage
agents lawyers andor experts including shipping experts who can
assist with its investigation and consideration of complaints and to
pay on behalf of the Conference all costs incidental thereto Such agents
or experts appointed by the Neutral Body must not have any interest
in the particular member named in the particular complaint although
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they will not be disqualified because they may have an interest exclu
sive of a financial interest with any other member or its agents

4 For purposes of this paragraph a the Words financial interests
do not include professional or business relationships whereby the Neu

tral Body or its agents or experts are engaged as independent contrac
tors for professional or business services

b Jurisdiction of the Neutral Body
1 The Neutral Body shall have jurisdiction to handle in accordance with

the procedures of this Article all written complaints submitted to the
Neutral Body by the Conference Chairman or a member alleging breach

of the Conference Agreement Tariff Rates or Rules and Regulations
involving malpractice or on its own motion any breaches of the terms
of this Article 25

2 Malpractice as used in this Article shall mean any direct or indirect

favor benefit or rebate granted by a member or its agents to a shipper
consignee buyer or other cargo interests or any of their agents or any
other net or practice resulting in unfair competitive advantage over other
members

3 The Neutral Body shall have no authority to investigate any
breach involving a malpractice which occurred more than two years
before the filing of a written complaint pursuant to Article 25b1
or more than two years before the discovery thereof under Article
25f1

c Member Lines Responsibility to Report Breaches and Assist Investiga
tions

1 The members andor the Conference Chairman shall report promptly
to the Neutral Body in a written complaint any and all information of
whatsoever kind or nature coming to their knowledge which in their
opinion indicates a breach of the Conference Agreement Tariff Rates
or Rules and Regulations involving malpractice or any breach of this
Article 25 by a member or its agents and failure to report such informa
tion by any member will be a breach of this Article

d Investigation

1 The Neutral Body andor its agents shall have the power authority
and responsibility to investigate written complaints and in investigating
said complaints to call upon a member or its agents at any of their offices
during office hours and inspect copy andor obtain correspondence
records documents signed written statements ar oral information andor
other materials hereinafter in this Article materials which ma

terials are deemed by the Neutral Body in its sole discretion to be rele

vant to the complaint Upon making such a call the Neutral Body shall
have the right to see and copy such materials immediately and without
prior screening by the member or its agents

2 Correspondingly each of the members shall have the duty and respon
sibility to supply such materials and to cooperate in interviews promptly
upon demand made in person by the Neutral Body or its agents and
without prior screening whether said materials orpersonnel are located
in the membersown offices or in its agents offices Failure of a member
or its agents to supply the materials required by the Neutral Body or its
agents promptly will constitute a breach of this Agreement by the mem
ber and the member undertakes to thoroughly inform its agents of
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the members liability for their couduet and obtain their commitment

to comply with the Conference Agreement Tariff Rates or Rules and
Regulations In addition the members undertake an affirmative duty to
cooperate and assist the Neutral Body in obtaining other required
information whenever possible

3 The records of the Conference will he made available to the Neutral
Body on request and the Conference Chairman aid staff will render atl
assistance possible to the Neutral Body during investigations

e Confidential information
1 The Neutral Body will under no circumstances disclose the name of the

complainant to the respondent or anyone else including the Neutral
Bodysagents unless specifically authorized to do so by the complainant

2 The Neutral Body will treat all information received during investi
gations regardless of the sources as confidential and will not divulge
any such information to anyone except in reporting breaches found
and damages assessed to the Ethics Committee and then only to the
extent that the Neutral Body itself deems appropriate

f Rearing for the Rcpondeu ve trui Body Dcciaions real Announcement
Thereof

1 On concluding its investigation the Neutral Body will consider the
information obtained and decide in its absulne di cretion whether the

facts have beens established to constitute a breach of the

Agreement Tariff Rates or Rules and Regulations involving a mal
practicend if a hre tcli involving a ma Imaetieti is found which vas not
covered by the complaint such breach may also be reported and damages
may be assessed thereon against any member liable

2 In deciding whether a breach cxisis in proceedings under this article

the Neutral Body will not be restricted by legal rules of evidence or the
burden of proof required to establish criminality or even a civil claim
Instead it will employ rules of couimon sense in determining breaches
and assessing damages and the only standard required is that the
information developed is persuasive to the Neutral Body itself that the
breach occurred

3 after the Neutral Body has completed its investigation it shall advise
the respondent either that a breach has not been found or tiutt there

are reasonable grounds to believe that a breach occurred In the latter

event the respondent will he informed at this time of the nature of the

alleged breach and the evidence concerning it which the Neutral Body

in its absolute discretion is able to disclose In so advising the respond
ent the Neutral Body shall disclose the actual evidence which it has

at its disposal unless for reasons tompclliug to it such disclosure would
tend to reveal the identity of the complainant or otherwise jeopardize
the confidentiality of the Ventral Bodys sources of information In
all cases however the Neutral Body will inform the repoondent of the
nature of the alleged breach hearing in mind basic precepts of fair
play Within fifteen 15 days or within such reasonable time thereafter

as the Neutral Body may in its sole discretion grant if the respondent
so requests it may meet with the Neutral Body with or without its own

accountant andor attorney and offer to the Neutral Itody such expla
tions andor rebutting evidence as it may deem proper and desirable
At such hearing
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which it was able actually to disclose to the respondent together with
such explanations andor rebutting evidence the respondent may have
offered and make its decision thereon in accordance with the standards
set forth under Article 25f2 hereof

4 On the basis Of its decision the respondent shall either be advised that
a breach has not been found or should a breach be determined to have
been committed assessed liquidated damages In assessing said dam
ages the members recognize that breaches of the Conference Agree
ment Tariff Rates or Rules and Regulations cause substantial damages
not only in lost freight but in consequent instability of the Conference
rate structure The members further recognize that the damages caused
are cumulative with the number of breaches but the members further
recognize that it is difficult to assess such damages precisely Therefore
the Neutral Body is authorized to assess liquidated damages in accord

ance with the following schedule
a First breach maximum of Ten Thousand Dollars 10000 USA

currency or equivalent in yen at the telegraphic transfer selling
rate of exchange of exchange banks on the date of payment

b Second breach maximum of Fifteen Thousand Dollars 13000
USA currency or equivalent in yen at the telegraphic transfer
selling rate of exchange of exchange banks on the date of payment

c Third breach maximum of Twenty Thousand Dollars 20000
USA currency or equivalent in yen at the telegraphic transfer
selling rate of exchange of exchange banks on the date of payment

d Fourth breach and subsequent breaches maximum of Thirty
Thousand Dollars 30000 USA currency or equivalent in yen

at the telegraphic transfer selling rate of exchange of exchange
banks on the date of payment

Notwithstanding the difficulty in assessing such damages precisely in
determining the amount of liquidated damages to be assessed the Neutral
Body shall consider such mitigating circumstances as it may deem
relevant

After its decision the Neutral Body will then report to the Ethics
Committee the decision and the amount of the damage assessed if any
In addition the Neutral Body may report evidence or information dis
covered during its investigation but the extent of such further report

ing if any shall be subject to absolute discretion of the Neutral Body
and in no event will the Neutral Body report the name of the complainant
without consent or report confidential information

5 The Ethics Committee will notify the members through the Chairman
of the decision and damages if any and will also at the same time in

struct the Chairman to notify the respondent of the decision and in
case of a breach the respondent will be furnished with the Neutral Body

report and a Conference debit note covering the liquidated damages
assessed

g Decisions of the Neutral Body
1 The decisions of the Neutral Body shall be final and conclusive unless

within thirty 30 days after the accused line receives the Neutral
Bodys report it shall demand review by arbitration in accordance with
the procedures set forth in paragraph h of this Article
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2 Any fine imposed by the Neutral Body shall be paid to the Conference
within thirty 30 days after the accused line receives the report of the
Neutral Body unless review by arbitration is sought under paragraph
h of this Article

k Review by Arbitration
1 Notice of Intent to Seek Arbitration Upon receiving actual notice of

an adverse determination by the Neutral Body the respondent shall
have thirty 30 days within which to notify the Conference Chairman
in writing of its intent to seek review of the Neutral Bodys determina
tion by arbitration Failure to give such timely notice shall constitute
a waiver of the right to review

2 Location of Arbitration All parties hereto agree to arbitration in Japan
by a panel free of any professional business or financial relationship
with any of them Upon agreement of the parties arbitration may be held
in any other place

3 Selection of Arbitrators Within fifteen 15 days after serving its
notice of intent to seek review by arbitration the respondent shall sub
mit to the Chairman the name of one arbitrator and within five 5 days
thereafter the Conference shall select one arbitrator by a twothirds
vote of all members present and entitled to vote excluding respondent
with prompt notice to respondent of the selection made The two arbitra
tors so named shall within ten 10 days select a third arbitrator
except that if they are unable to agree upon the selection of a third
arbitrator within said period then and in that event the Chairman shall
immediately file the names and addresses of the first two arbitrators
with the Japan Commercial Arbitration Association which shall promptly
appoint the third arbitrator who may be a national of any country

4 Arbitration Procedures When the designation of the panel of arbitra
tors has been completed it shall notify the respondent the Conference
Chairman and the Neutral Body of its composition Within three 3 days
after such notification the Neutral Body shall file with the panel its
report together with all evidence or data which it relied upon in
cluding statements of oral witnesses if any in its determination that
a breach had occurred its certification that all of the evidence and data
relied upon in reaching its decision was shown to respondent and that
respondent was given an adequate opportunity to explain or rebut such
evidence and data during the hearing process and any evidence ex
planation or material the respondent may have submitted during the
hearing process whether relied upon or not in reaching its decision A
copy of this material shall be served upon respondent at the same time
it is filed with the arbitration panel The material thus furnished shall
constitute the record on review

Within ten 10 days after receipt of the Neutral Bodys Report and
certified record the respondent may file in writing its objections if any
to the certification and its exceptions and brief in opposition to the
Neutral Bodys Report Within ten 10 days after respondentssub
mission the Neutral Body may file its reply which is to be confined to
platters raised or argued by respondent In the event that respondent
files nothing the matter will be considered solely on the basis of the
report and certified record as furnished by the Neutral Body
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5 Arbitrators Scope of Review The arbitrators by majority vote may
affirm the Neutral Bodys determinations or set aside or modify any
finding they deem erroneous and may cancel reduce or increase any

fine which they deem improper subject to the maxima specified in

Article 25f4 hereof Their decision shall be in writing setting forth
their findings of fact and conclusions and shall be made within 30 days

after the natter is submitted A copy thereof shall be served on respond
ent the Neutral Body and the Ethics Committee

6 Finality of Arbitrators Decision The decisions of the arbitrators shall
be final binding and conclusive subject only to an appeal to the Fed
eral Maritime Commission on the ground that the enforcement of the
arbitration award constitutes a violation of the Shipping Act 1916

7 Payment of Pines After Arbitration Any fine imposed by the arbitra
tors shall be paid to the Conference within thirty 30 days after
receipt of a debit note from the Chairman following service of the
arbitrators decision in accordance with subparagraph 5 Ln default
of a payment of a fine by the due date the Conference may resort to
the security posted by the line under Article 12 and the line shall be

deemed delinquent raider Article 28 It is understood between the mem

bers that decisions of the Neutral Body andor the arbitrators are not
an admission or proof of guilt or liability under law

i Payment of Fecs and Expenses

The payment of the fees and the necessary expenses of the Neutral
Body and the arbitrators incurred in the performance of their duties
under this Article shall be borne by the Conference

j Legal Proceedings Involving SelfPolicing Activity
The members agree that they will neither jointly nor severally bring
any legal action whatsoever against the Neutral Body or its agents
or the arbitrators for damages allegedly arising out of their decisions
or for any act or omission occurring in the discharge of their functions
under this Article In addition each member agrees to hold the other
members of the Conference the Neutral Body and its agents and the
arbitrators harmless from any claims which may be brought by its
agents or employees against another member the Conference the

Neutral Body or its agents or the arbitrators for damages allegedly
arising out of the acts omissions or functions of the Neutral Body
or the arbitrators
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Docket No 6663

UNITED STATES BORAX CHEMICAL CORPORATION

v

PACIFIC COAST EUROPEAN CONFERENCE ET AL

Docket No 6727

PACIFIC COAST EUROPEAN CONFERENCE ET AL

v

UNITED STATES BORAX CHEMICAL CORPORATION

Decided 31a rah 29 1968

The dual rate contract between Pacific Coast European Conference and United
States Borax Chemical Corporation which was not amended to include
provisions permitted or required by the Commission became unlawful and
unenforceable on April 4 1964

In charging United States Borax Chemical Corporation a higher rate than
charged other shippers of borax and borax products for similar services
between April 4 1964 and January 1 1967 without the benefit of a valid
dual rate contract the Pacific Coast European Conference and its member
lines violated section 14b section 16 First and section 17 of the Shipping
Act 1916

In denying United States Borax Chemical Corporation the use of a dual rate
contract after January 1 1967 the Pacific Coast European Conference and
its member lines violated section 14b of the Shipping Act 1916

United States Borax Chemical Corporation awarded reparation with interest
against the member lines of Pacific Coast European Conference

The complaint of Pacific Coast European Conference and member lines against
United States Borax Chemical Corporation dismissed because not filed
within two years after the cause of action accrued

Lauren M Wright and Edwin A McDonald Jr for United States
Borax Chemical Corporation

Leonard G James F Conger Fawcett and Herbert Schepps for
Pacific Coast European Conference and member lines

Donald J Brunner Samuel B Nemirow and Arthur A Park Jr
Hearing Counsel
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452 FEDERAL MARITIME COMMISSION REPORT By THE COl IlIISSION John Harllee Ohairman George HHearn Vwe Ohairman Ashton CBarrett James VDay James FFanseen oowrni8swneTs This case was initiated bythe complaint of United States Borax Chemical Corporation Borax filed onNovember 211966 inDocket No 6663against the Pacific Coast European Conference Conference and itsmember lines 1That complaint requested the Commission toissue anorder requiring the Conference tocease and desist from charging rates for the transportation of borax and borax products which are allegedly unduly and unreasonably preferential prejudicial and disadvantageous inviolation of section 16of the Shipping Act 1916 unjustly discriminatory and prejudicial inviola tion of section 17of the Act and illegal and excessive inviolation of section 14b of the Act As aresult of being subjected tothe above unlawful rates Borax seeks reparation inthe amount of 90872 80together with such additional amounts asitmay bedamaged byrespondents continuing toassess illegal and excessive rates InDocket No 6727the Conference bycross complaint filed April 101967 alleges that Borax either breached itsConference dual rate contract and isliable for liquidated damages for such breach or received transportation at less than the applicable rate inviolation of sections 16and 18bof the Act for which the Commission should order the payment of undercharges Since the issues inthis proceeding arose out of the same factual situation and were thus interrelated with those inDocket No 6663the two proceedings were consolidated for hearing and decision bythe Chief Examiner onApril 121967 Hearing Counsel have intervened and filed briefs Examiner Herbert KGreer inhis Initial Decision served Sep tember 261967 concluded that the Conference had violated sections 16First and 17of the Shipping Act 1916 and awarded reparation toBorax for such violations The Conference scross complaint against Borax was dismissed Exceptions and replies tothe Examiner sdeci sion have been filed Oral argument was neither requested nor heard 1The member lines of the Pacific Coast European Conference are American Export Isbrandtsen Lines dAmico Mediterranean Pacific Line East Asia ticLine French Line Furness Line Hamburg American Line Hanseatic Vaasa Line Interocean Line Italian Line Italnavi Line not after September 31965 North German Lloyd Fred Olsen Line Splosna Provba States Marine Lines Holland American Line John nLine Ro ral Mail Lines Limited ZimIsrael Na v1gation Co Limited Italpacific Line Incorporated 11FMC
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FACTS

On March 10 1961 Borax and the Conference entered into a Ship
pers Rate Agreement dual rate contract whereby Borax agreed to
ship all of its products transported between ports served by the Con
ference via Conference vessels in return for the application of rates
of 15 lower than the rates charged non contract shippers This agree
ment did not contain a charter exclusion clause which would permit
Borax to ship its cargoes on vessels chartered by it without forfeiting
its right to contract rates for other shipments made on Conference
vessels

Subsequently on October 3 1961 Congress enacted Public Law 87
346 75 Stat 762 which inter alia added a new section 14b to the
Shipping Act 1916 This section 14b authorized the Commission W
permit the use of dual rate contracts under certain circumstances but
imposed a number of specific requirements 14b114b8 which all
such contracts must meet In addition section 14b9 required that
dual rate agreements shall contain such other provisions not
inconsistent with section 14b as the Commission shall require
or permit

In order to accomplish the transition from the old unregulated con
tracts to the new regulated contracts section 3 of Public Law 87346
provided for interim validity of existing dual rate contracts and re
quired the conferences to revise their contracts to comply with the pro
visions of section 14b and to file the revised contracts for approval
within six months after enactment of the 1961 amendment ie by
April 3 1962 after which their use was lawful until approved by the
Commission or until April 3 1963 whichever occurred sooner Public
Law 885 77 Stat 5 extended this period of interim validity to
April 3 1964

On March 21 1962 the Commission published an interpretative
ruling on section 3 of Public Law 87346 which provided that a mer
chant could continue as a contract shipper subsequent to April 3 1962
by advising the Conference that

he agrees to be bound by said contract rate agreement amended to the

extent necessary to comply with the provisions of section 14b of the Shipping
Act 1916 Provided That the conference has Sled with the Federal Maritime
Commission a proposed form of contract pursuant to section 3 of Public Law
87346

In accordance with the directives of the ruling quoted above the
Conference filed with the Commission a proposed form of contract
which included the eight mandatory provisions On March 29 1962
Borax accepted the dual rate contract as amended and until April 4
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1964 such contract represented the relationship between the parties
As a charter exclusion clause was not made mandatory by law but
was only later to be prescribed under the other provisions clause of
section 14b9such a clause was not included in this contract

In April 1963 the Commission entered an Order of Investigation
and Hearing respecting the dual rate contracts of several conferences
including the Pacific Coast European Conference The Conference
dual rate contract was made the subject of Docket No 1007 Pacific
Coast European Conference Exclusive Patronage Dual Pate Con
tract and hearings before an examiner were held upon the proposed
contract Subsequently on petition of various shippers and shipper
associations certain issues were severed from most of the proceedings
including Docket No 1007 supra and consolidated for hearing before
a panel of five examiners in Docket No 1111Dual Rate Contracts
1963 Adjudication of Major Issues

On December 3 1963 the panel of examiners rendered its decision
in Docket No 1111 Shortly thereafter on December 5 1963 the Ex
aminer in his Initial Decision in Docket No 1007 approved the Con
ferencescontract if modified in certain respects not pertinent here and
the approval was made subject to the decision of the Commis

sion in Docket No 1111 and to the inclusion of such other
provisions as the Commission requires or permits

On March 18 1964 the Commission recognizing the administra
tive burdens involved in executing contracts between conferences and
shippers clue to the limited time which would remain after its final
review and decision in Docket No 1111 issued its Interpretation and
Statement of Policy It was provided therein that if a carrier or con
ference decides to use a dual rate contract subsequent to April 3 1964

its agreement form must be approved or modified by the Com
mission and pending submission and approval of such new agree
ments

carriers may accept from shippers and consignees who desire to con
tinue under the new agreement a writing stating merely that the shipper or
consignee wishes to be bound by the new agreement and that he will execute

a copy of the new agreement form upon one being tendered by the carriers
Shippers and consignees so indicating to the carrier or conference must be
accorded contract rates

On March 27 1964 the Commission issued its Report in Docket
No 1111 hereinafter referred to as 7he Dual Rate Cases and at
the same time approved the contract of the Conference in Docket
No 1007 subject to certain modifications and provided that the

25FMC 16
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attached form of order should become effective April 4 1964
to the exclusion of any other terms and provisions The form

of contract attached to the order contained a charter exclusion clause

which the Commission pursuant to the other provisions clause sec
tion 14b9 required to be included in all dual rate contracts

Pursuant to the Commissionsaforementioned Interpretation and
Statement of Policy of March 18 1964 Borax on April 2 1964
advised the Conference that it desired to be bound on and after April 4
1964 by the form of dual rate contract as the same may be amended
to conform to the decision and order of the Commission dated March

27 1964 and requested the continuance of contract rates on its ship
ments via Conference vessels The Conference however did not accept
the contract provisions prescribed by the Commission but rather noti
fied its contract shippers on May 8 1964 that an appeal of the Com
missions decision in Docket No 1111 ordering it to cancel existing
rate agreements had been filed with the United States Court of
Appeals

From April 4 1964 until November 16 1964 Borax shipped via
Conference vessels at contract rates On November 12 1964 Borax
was informed by the Conference that all Borax shipments on or after
November 16 1964 would be assessed noncontract rates The Con
ference predicated its refusal to accord Borax contract rates upon the
fact that Borax had breached the terms of its existing contract by
making shipments of its product on the non conference vessel MV
Johann Schulte which had been chartered to Borax for a period in
excess of six months

After November 16 1964 Borax was unable to find non conference
vessels chartered vessels not considered to carry its shipments over
the routes served by the Conference although it had made reasonable
attempts to fincl such vessels Therefore Borax continued to ship via
the Conference paying the excess amount over contract rates under
protest

American Potash Ampot and Stauffer Chemical Company
Stauffer have at material times competed with Borax in the Euro
pean market European customers have at times shifted from one sup
plier to the other then carne back to the original supplier and have

0 Borax further agreed to execute a copy of such a dual rate agreement and to consider
it effective from April 4 1964

4 The Conference motion for a stay of the operation of the Commissions order in
Docket No 1007 pending appeal was denied

On October 5 1964 the Conference bad advised Borax that such shipment was con
sidered an evasion of the dual rate contract and demanded liquidated damages in the
amount of 31795504 which amount was to be paid within 30 days and if not paid Boraxs
right to ship via Conference vessels at contract rates would be suspended
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also purchased a part of their requirements from all three suppliers
there being an effective competition between the suppliers From
April 4 1964 to the present time the Conference has carried ship
ments of borax and borax products for Ampot and Stauffer at the
lower contract rates There is testimony to show that subsequent to
April 4 1964 Borax increased its European trade but it would prob
ably have lost European customers after November 16 1964 had it
not absorbed the increased cost of transportation

On January 1 1967 the Conference put into effect a Commission
approved form of dual rate contract meeting all the requirements of
section 14b of the Act and criteria established by the Commission in
its decision in The Dual Rate Cases supra The Conference has made
this approved form of contract available to its contract shippers in
cluding Ampot and Stauffer but has refused to make it available to
Borax until the liquidated damages due the Conference for
breach of the existing contract by US Borax in 1964 are

paid
DISCUSSION AND CONCLUSIONS

Borax in its complaint alleges that the dual rate contract between
the parties prior to April 4 1964 became unlawful after that date
pursuant to Public Law 87346 that since the lower contract rates
remained in the Conference tariff and were not themselves rendered

illegal after April 3 1964 they became the rates lawfully applicable to
all shipments of borax and borax products in question that by reason
of it being charged the higher noncontract rate while its competi
tors continued to ship at the lower contract rate Complainant was
subjected to the payment of rates for the transportation of borax and
borax products which were when exacted and are presently unduly
prejudicial in violation of section 16 First of the Act unjustly dis
criminatory in violation of section 17 of the Act and illegal and exces
sive in violation of section 14b of the Act As a result of all the fore

going Complainant seeks an order requiring the Conference to cease
and desist from these alleged violations of the Shipping Act 1916
and to establish and put in force contract rates visavis Borax and
pay reparation to it in the amount of9087280

The Conference on the other hand seeks relief on alternative prop
ositions First the complaint in Docket No 6727 alleges that the Con
ferencescontract with Borax was in effect on April 4 1964 and con
tinued to bind the parties after that date On the basis of this allegation
the Conference seeks to recover liquidated damages under the terms of

6 Letter to Borax from Conference Chairman dated December 27 1966
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that contract in the amount 1795504 contending that since the con
tract did not contain a charter exclusion clause Borax was in violation
thereof in shipping via a chartered vessel In the alternative and should
it be determined that no lawful contract existed between the parties
the Conference prays for an award of undercharges in the amount of
13007019taking the position that if no lawful dual rate contract was
effective between the parties the lawful rate was the higher noncon
tract rate and having carried Boraxsshipments from April 4 to No
vember 16 1964 at the lower contract rate it should be reimbursed in
the amount of the difference between the lawful rates and the rates

applied
In his Initial Decision the Examiner after denying the Conferences

motion to stay this proceeding pending arbitration found and con
cluded that 1 subsequent to April 3 1964 no dual rate contract law
ful or enforceable under the Shipping Act 1916 existed between the
Conference and Borax 2 the lower contract rate was the lawfully
applicable rate to all of Boraxs shipments in question and 3 the
Conference and its member lines by virtue of their having charged
Borax transportation rates higher than those charged Boraxs com
petitors on the same commodities have violated sections 16 First and
17 of the Shipping Act 1916 Borax was awarded reparation without
interest for shipments of record on Conference vessels in the amount of
9087280

and additional amounts to be computed as the difference between the
noncontract rate charged to and paid by Borax and the lower contract rate
on subsequent shipments made by Borax via conference vessels to be determined
pursuant to rule 15b of the CommissionsRules of Practice and Procedure

Finally the Examiner considered the Conferencescomplaint against
Borax and recommended its dismissal on the grounds that 1 it was
filed more than two years after the cause of action accrued and barred
under section 22 of the Act 2 the Conference failed to prove that
Borax had violated section 16 of the Act as alleged and 3 the rate
charged and collected by the Conference on shipments made by Borax

s Rule 15 b of the CommissionsRules of Practice and Procedure provides
b Reparation statements 46 CFR 502252 When the Commission finds that repara

tion is due but that the amount cannot be ascertained upon the record before it the
complainant shall immediately prepare a statement in accordance with the approved rep
aration statement in Appendix II4 showing tails of the shipments on which repa
ration is claimed This statement shall not Include any shipments not covered by the
findings of the Commission Complainant shall forward the statement together with
the paid freight bills on the shipments or true copies thereof to the carrier or other
person who collected the charges for checking and certification as to accuracy Statements
so prepared and certified shall be filed with the Commission for consideration in deter
mining the amount of reparation due Disputes concerning the accuracy of amounts may
be assigned for conference by the Commission or in Its discretion referred for further
bearing
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via Conference vessels from April 4 1964 to November 16 1964 was the
lawfully applicable rate This proceeding is now before us on exceptions
to the Initial Decision

The Boraxsexceptions to the Initial Decision are limited to but one
objection namely the Examinersdenial of interest on damages For
reasons set forth herein we are of the opinion that Borax is entitled to
interest as part of its reparation

Respondents take exception to each and every other finding and con
clusion of the Examiner For the most part however these exceptions
present but a recapitulation of contentions already advanced to the
Examiner Except to the extent modified herein we agree with the Ex
aminersfindings and conclusions on these issues
I Contractual Relationship Between Borax and the Conference

Respondents assert that the Examiner committed an error when he
concluded that subsequent to April 3 1964 no contract lawful or en
forceable under the Shipping Act 1916 existed between the parties
Respondents contention is that section 3 of PL 87346 cannot be in
terpreted to render all existing contracts invalid and nonex
istent at the stroke of midnight on April 3 1964 While this is pre
cisely the effect of section 3 Respondents are concerning themselves
with an irrelevancy It was not section 3 itself which rendered Re
spondents existing contract unlawful but our cancellation of it which
was the inescapable result of our order in Docket No 1007 S FIC
16 267 That order approved and prescribed a form of a dual
rate contract and made that contract the only contract that could be
employed by the Conference after April 3 1964 Thus it was not sec
tion 3 which rendered Respondents olcl contract unlawful it was our

8 Exceptions and proposed findings not specifically discussed in this Report nor reflected
in our findings have been considered and found not justified by the facts or not related
to material issues in this proceeding

0 Section 3 of Public Law 87346 as amended by Public Law 885 provides that
Notwithstanding the provisions of sections 14 14b and 15 Shipping Act 1916 as

amended by this Act all existing agreements which are lawful under the Shipping Act
1916 immediately prior to enactment of this Act shalt remain lawful unless disapproved
cancelled or modified by the Commission pursuant to the provisions of the Shipping Act
1916 as amended by this Act Provided however that all such existing agreements which
are rendered unlawful by the provisions of such Act as hereby amended must be amended
to comply with the provisions of such Act as hereby amended and if such amendments
are filed for approval within six months after the enactment of this Act such agreements
so amended shall be lawful for a further period but not beyond April 3 1964 Within such
period the Commission shall approve disapprove cancel or modify all such agreements
and amendments in accordance with the provisions of this Act

The effect of section 3 of Public Law 87346 was merely to give the carriers a period

of time in which to amend their contracts and file them with the Commission and to the
Commission a period of time to review these contracts and finally determine the contract

terms to be permitted Contracts which had not been expressly approved within the definite
date fixed by section 3 could not be continued
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approval of the new contract1 Respondents approach to the question
of just what if any contractual relationship existed between the parties
here would semi dictated by the precise circumstances giving rise to the
present disputerthe shipments by Borax on a chartered vessel Re
spondents only hope of prevailing here is to establish the proposition
that if their contract was amended to comply with the first eight num
bered requirements of section 14b they were free to continue using
their existing contractwhich did not of course contain a charter
exclusionclause The successful establishment of this proposition is in
turn dependent upon assigning our order of March 27 to some adminis
trative limbo wherein it would languish without any force or effect For
if our order controls the resolution of the question of the contractual
relationship any such relationship between the parties would have as
one of its elements the charter exclusion clause Indeed Respondents
attack on our inclusion of the clause in their contract would seem to
indicate that they are not unaware of this However this exercise of
respondents while ingenious remains irrelevant since in fact and law
no contractual relationship of any kind existed between the parties
after April 3 1964 This absence of any contractual relationship was
brought about by respondents themselves when they chose not to accept
and use the contract we had approved for them The path they chose
was continued use of the old contract and judicial review of orders in
Dockets Nos 1007 and 1111 It is true that respondents sought a stay of
the operation of our order in Docket No 1007 pending appeal but this
was denied It is also true that the court in Pacific Coast European
Conference v United States 350 F 2d 197 9th Cir 1965 cert denied
382US 958 1965 agreed with Respondents that during the course of
the proceedings in The Dual Rate Cases we had reverted to a rulemak
ing proceeding without complying with the requirements of section
4 b of the Administrative Procedure Act and remanded the proceed
ing to us But that remand concerned only two provisions not material

10 Section 14b expressly provides that

Any contract amendment or modification of any contract not permitted by tne
Commission shall be unlawful and contracts amendments and modifications shall be
lawful only when and as long as permitted by the Commission before permission Is granted
or after permission is withdrawn it shall be unlawful to carry out in whole or in part
directly or indirectly any such contract amendment or modification

As for this somewhat belated attack we agree with the Examiner who quite correctly
concluded in his Initial Decision at page 14

Inasmuch as the parties did not execute a contract with a charter exclusion clause and
ts Borax could not rely on the Interpretation and Statements of Policy of March 18 1964
as constituting a contractual relationship with the conference which included such a clause
tne issue of the lawfulness of a charter exclusion clause is not material to a determination
of whether either party is entitled to reparation It is noted however that the conference
has accepted a charter exclusion clause In the dual rate contract which it made effective
on January 1 1967
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herein and significantly the court itself recognized that the Confer
encesexisting forms of dual rate contracts were no longer awfully in
effect when it stated

The remedy however is not through judicial action to restore to the confer
ences their own forms of contract but rather to restore to the conferences their
opportunity to participate 350 F 2d 203

Respondents contention that their rights under their outstanding
contracts constituted property rights protected by the 5th Amendment
and that Congress through enactment of section 14b and the Commis
sion by imposing a mandatory agreement have deprived them of the
right freely to contract about their business affairs has been specifi
cally litigated before the court in Pacific Coast European Conference
v United States supra The court in rejecting this argument advised
that although in contract form what the Congress and the
Commission have imposed upon the conferences is simply regulation

Finally Respondents argue that
the Commission cannot reasonably interpret Section 3 of PL 37346

to render the contracts of this Conference invalid on April 3 1964 and those of
other conferences valid for 180 days

To Respondents this is the result of our Interpretation and State
ment of Policy of March 18 1964 and July 2 1964 hereinafter
referred to as the Statements which they contend arbitrarily
extended the validity of existing contracts of some obedient confer
ences Respondents by distorting the clear meaning purpose and
effect of these statements seek to create an issue where none can

genuinely exist
The Statement of March 18 1964 was promulgated in recognition

of the administrative burden imposed by the necessity of executing
new agreement forms following Commission approval andor mod
ification of the new agreement and merely allowed carriers and
conferences to accord contract rates to shippers who agreed to be
bound by the new agreement when it was tendered to them The second
Statement of June 26 1964 merely allowed carriers and conferences
who were according contract rates to shippers pursuant to the prior
interpretative ruling to continue doing so until September 1 1964

Respondents advance the erroneous proposition that the Statements
cancelled their contracts but allowed others to continue in effect They
of course had no such impact The Statements in no way altered the
fact that unapproved dual rate contracts would not be effective beyond
April 3 1964 The fact of the matter is that section 3 of PL 87446
set a time limit on the legality of existing contracts Pursuant to the
provisions of section 3 existing contracts expired on April 4 1964
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unless these contracts were disapproved cancelled or modified prior
to that date

The Statements did not as Respondents clearly imply extend the
validity of existing dual rate contracts rather they merely granted
carriers or conferences of carriers the right to accept notices from
shippers and consignees that they agree to be bound by the new
agreement once approved Only in this manner could the shipper
be accorded contract rates until such time as the carriers or conferences

executed such new agreement in conformity with the Commissions
decision in The Dual Rate Cases As Hearing Counsel have so suc
cinctly stated

The Commission was not bound to issue these interpretations It was done for
the benefit of carriers to ease the administrative burden of executing new
contract forms No carrier or conference was forced to follow the suggested
procedure

Respondents were equally free to adopt the procedures proposed
and they have simply misconceived the effect of the Statements on
them There is no merit in their contentions

II The motion to stay the proceedings pending arbitration

Before we touch upon other aspects of this proceeding it would be
well at this juncture to consider the Examinersdenial of Respondents
motion to stay the proceedings pending arbitrationiIn denying the

Conferencesmotion the Examiner stated
The existing contract between the parties provided for arbitration and it

having been found that such contract is unlawful and not enforceable in a
proceeding brought under the provisions of the Act it is not determinative of the
motion unless as the conference contends the validity of the contract itself
is a proper question for arbitration and that the question should be submitted
to arbitrators for decision prior to the Commissionsdecision in this proceeding
A decision by a board of arbitration would not be conclusive of the question of
the validity of the existing contract In Swift Company v Federal Afaritinze

ormission 306 F 2d 277 282 1962 the Court held
No private arbitration could negate the Boards statutory power to determine

the validity of the dual rate agreement

A stay of these proceedings pending submission of the question of the validity
of the existing contract would serve no purpose except that of delay

Respondents in their exceptions reargue the same contentions al
ready advanced before the Examiner and rejected by him We think
the Examiner quite properly disposed of these issues and we concur

la The Examiner denied the Respondents earlier Motion to Dismiss or Stay made prior
to the Prehearing Conference without prejudice to Respondents renewing it after all the
evidence was in
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in his conclusions His determination that Respondents cannot rely
on the arbitration clause of an unlawful and unenforceable contract

is fully supported by the authorities In Goldall Trading c Ship Co
Etc v Caribbean Ship Co 56 F Supp 31 32 SD NY 1944 the
court held that before it could compel arbitration under a contract
itmust

first determine whether the contract in which the arbitration agreetnent
is contained is valid The reason for this is clear if the contract is void then the
arbitration clause falls along with the remainder of the contract ILulakundis

Shipping Co v Ailztorg Trading Corp 2 Cir 126 1 2c1 978

III The legally applicable rate subsequent to April31964

A dual rate system approved by the Commission under section 14b
of the Shipping Act 1916 is somewhat unique in transportation law
in that it permits a carrier or group of carriers to publish and file two
different but lawful rates applicable to the same transportation serv
ice Absent a valid dual rate contract however there exists no

Lawful authority for a tariff provision the effect of which is to estab
lish two rates for the same transportation service r 0 H Algert
Co v D do R G 1i 1i Co 20TCC 93 94 1911 It is firmly estab
lished to the contrary that generally 1 there may be but one
lawful rate for a particular service Emphasis added Marshfield
Milling Co Inc v Chicago N TV 14 Co 216 ICC 236 239
1936 Cf Boise Commercial Club v Adams Express Co 17
115 1909 r II Alpert Co v DR R R Co supra

At all times relevant to this proceeding the Conferencehaspublished
and filed with the Commissiontvorates applicable to shipments of
borax and borax products a non contract and a contract rate We
have heretofore determined however that between April 4 1964 and
January 1 1967 the Conference had no valid and enforceable dual
rate system Accordingly consistent with established principles there
could be but one lawfully applicable rate to any one particular com
modity it therefore now becomes necessary for us to determine which
of the two rates appearing in the Conferencestariff was the lawfully
applicable rate to shipments of borax and borax products made
between April 4 1964 and January 1 1967 The resolution of this

Likewise it has also been held that when part of a contract is Illegal and in violation
of a statute the entire contract is illegal Regan v Lenkowsky 137 F Supp 133 D NY
1936 and that patties cannot agree in an invalid contract to arbitrate the validity of the
contract Wrap Vertiscr Corp v Piotnick 143 NC 2tt 360

14 At all material times the contract rate has always been 15 below the non
contract rate

15 Although the effect of section 3 of PL 87346 as amended by PL 885 was to
render unlawful the granting of lower contract rates pursuant to existing dual rate
contracts after April 3 1964 without prior Commission approval the lower rates them
selves were not rendered ipso facto unlawful and they remained on file with the Commission
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question is an essential element not only of Boraxs complaint but
also as shall be developed later of the Conferencesclaim against
Borax as well

Boraxsclaim for reparation is dependent upon the conclusion that
of the two rates contained in the Conferences tariff the lower or
contract rate was the only lawfully applicable rate to its shipments
during the period in question The Conference on the other hand as
serts that the legally applicable rate was the higher or non contract
rate and claims reparation for the period during which Borax was
granted the contract rate

The Examiner applying the legal principle advanced in United
States v Gulf Ref Co 268 US 542 546 1925 that where two

tariffs are equally appropriate the shipper is entitled to have
applied the one specifying the lower rates concluded that the lower
rate was the legally applicable rate on the shipments of borax and
borax products in question Respondents except to the Examiners
conclusion on the grounds that there can be no ambiguity in
the meaning of tariff terms contract and non contract rates and
where there is no ambiguity there is no need for construction
They submit therefore that the doctrine relied on by the Examiner
is inapplicable under the present circumstances

The conferences pocstir is arly dependent ipon n valid dual
rate contract in effect at the tine of l3oraxs shipments The terms
contract and non contract rates could only have clear meaning
when considered within the context of a viable dual rate system In
the absence of a valid dual rate contract this distinction ceased to
exist and there was immediately raised the question of which of the
two rates should applyin a word an ambiguity was created Ac
cordingly lye think it clear that the Examiner correctly disposed of
this contention

While we agree with the Examiner there is yet another and perhaps
equally important reason for rejecting the Conferencescontentions
as to the lawfully applicable rate The exaction of the higher non
contract rate from Borax was predicated upon an asserted breach of a
contract which was unlawful Thus were we to accept the higher non
contract rate as the applicable rate here we would in every practical
effect be allowing the Conference to enforce an unlawful contract
Moreover acceptance of the Conference argument would result in

1e Certainly a shipper could not be required to assume as Respondents have intimated
that the non contract rate being the higher of the two rates formed the basis for the
lower contract rate and accordingly was the applicable rate under the circumstances
Indeed quite to the contrary it has been our experience that in virtually every instance
where a carrier or conference Inaugurates a dual rate system it merely establishes its
existing rate as the contract rate and files a new noncontract rate 15 percent higher
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464 FEDERAL MARITIME COMMISSION Iour sanctioning unjust discrimination inviolation of the Shipping Act since Borax scompetitors were granted the lower contract rate for the same transportation service We will not construe the statute toproduce such ananomalous result IRespondents intheir Opening Brief even challenged the Commission sauthority todetermine unilaterally which transporta tion rate or rates onborax were the hiwfully applicable rate or IIrates l1The Examiner recognizing this argument for what itwas summarily disposed of itasfollows The question yas not fully briefed and will not bediscussed indetail Itissufficient torepeat that the Commission sauthority todetermine the right toreparation emanates from the Act Inenacting the Shipping Act 1916 Congress exercised itsconstitutional authority toregulate the foreign commerce of the United States See Boa nJof TrtU tee8 vUS289 US481933 Congress has placed with the Commission the duty and authority toadminister the Act which among Other prohibitions condemns discriminatory practices inthe foreign commerce of the United States The Commission will not rec Ognizean indirect ehallenge tothis duty and authority and must determine the matter of reparation Inaccordance with the provisions of the Act Since we are infull agreement with the Examiner srulings onthis point itisunnecessary todiscuss them inany further detail We should just like topoint out that the Examiner sdiscussion herein iswholly consistent with the opinion of the court inOompagnie Generale Trans Atlantique vAlnerican TobMco 0031F2d663 665 1929 cert den 280 US555 1929 wherein itwas stated that Asteamship company engaged inforeign commerce with ships entering the Unii dStates ports insuch commerce iswithin the obligation of the Shipping Act IVViolations of the Shipping Act 1916 Section 14b18 The record inthis proceeding establishes violations byRespondents of two separate provisions of section 14b Inthe first place the Conference scontinued operations under anunapproved dual ralte contract between April 41964 and January 11967 was clearly violative of that portion of section 14b which specifically pro vides that any contract not permitted bythe Commis sion shall beunlawful and that before permission is17We note that Respondents ineffect are challenging the Commission sauthority todecide anissue which they themselves have raised intheir compl aint against Borax 18The Examiner did not make aor findings with regardS toalleged violations of sectl n14b Hwever aiDagency inmaking afinal decision upon review of ahearing officer sinitial decision isnot limited tothose sections of the Act upon which the Examiner chose tobase his decision or which for that matter the Complainant specifically and formally referred tointhe complaint But the allegations of the complaint inmatters of fact were sufficient toauthorize the Commission toconsider the case under another provision aswell Ohicago RIPRy vU8274 US29371927 11FMC



USBORAX CHEM CORP VPAC COAST EUROPEAN CONF 465 granted or after permission iswithdrawn itshall beunlawful tocarry out inwhole 01inlart directly or indirectly any such con tract Emphasis added Another condition that attaches toadual rate contract isthat such contract beavailable toall shippers and consignees onequal terms and conditions Yet since January 11967 the effective date of the Conference sapproved dual raJte contract Respondents havesteadfastly denied Borax the use of such acontract The reason given bythe Conference for itscontinued refusal toaccord Borax con tractOrates isthat Borax has not paid the liquidated damages allegedly due under the terms of the existing contract Since the existing con tract however became unlawful onApril 41964 itobviously isnot determinative of the rights of the parties after that date For asthe court declared inHartman vLubar 133 F2d44451942 The general rule isthat anillegal contract made inviolation of astatutory prohibition designed for regulatory purposes isvoid and con fers noright upon the wrongdoer Borax was not required tocomply with anunlawful contract inorder toobtain contract rates 19By being ashipper inthe trade served bythe Conference and willing toexecute adual rat econtract giving all or any fixed portion of itspatronage totlie Conference Borax has fulfilled all the requisite legal conditions imposed onashipper seeking contract rates Therefore Responden tsrefusal toexecute acontract with Borax after Janua ry11967 was clearly contrary tothe equal terms and condi tions provision of section 14b Sections 16First and 17The Ex miner sdiscussion inthis regard isasfollows Prior tothe enactment of section 14b dual rate arrangements were challenged asdiscriminatory practices aswell asanticompeUtive devices 20Section 14b regardless of the provisions of the Act prohibiting discrimination and preju dice permits the charging of different rates for similar services but only ifadual rate contract isutilized which together with provisions made mandatory therein includes provisions permitted or required bythe Commission The con ference applied different rates for similar services utilizing acontract not per mitted bythe Commission Consequently the conference isnot exempt from the provisions of the Act prohibiting discrimination prejudice or disadvantage The determination of whether the conference violated sections 16First and 17of the Act depends upon whether the record supports afinding that the dis crimination prejudice and disadvantage toBorax inbeing required topay higher rates than itscompetitors for similar services was undue unjust or 19The rule iswell established that ashipper cannot berequired toexecute or beaparty toanunlawful contract inorder toobtain contract rates Swift Oompany vFederal Maritime Commission 306 F2d277 DCClr 1962 20Swayne Hoyt Ltd vUS300 US297 1937 and cases cited inThe Dual Rate Oases supra at pages 22and 2311FMC



466 FEDERAL lfARITIMg COMMISSION unreasonable Oompagnie GeneraTe Transatlantiqlle vAmeri can Tobacco 00supraThe Examiner after finding that the difference inrates assessed Borax vis avis itscompetitors was unsuppol ted inthe record con cluded that the Conference spractice amounted toadiscrimination against Borax and apreference toitscompetitors based UPOll the agreement of the competitors toabide byanunlawful contract and the refusal of Borax todosoInaproceeding toberesolved under the terms of the Act preference and discrimination based upon acontract unlawful under the Act isundue unjust and unreasonable inviolation of sections 16Ifirst and 17econcur fully inthe Examiner sdiscussion Although the inexor able logic of the Examiner sposition most probably needs noauthority tosustain itwe should like todirect attention tothe similarity between the situa tion here and the one that existed inEden lIiining Co vBl1 tefields F1Ldt SSCo 1DSSB411922 Inthat case the com plainants asBorax did here charged that the exaction of higher rates from them than from those shippers who agreed togive the Respond ent their exclusive patronage asnot only unduly and unreasonably prejudicial but also unjustly discl iminatory OUpredecessor there concluded that the use of adual rate contract yas unla yful and that the exaction of higher rntps from the complainants than from oth rship TSfor like rvic nnder hecil ull tlites involv 1snbject dthe COll1j itinants toundue 1111d Ullreasonable prejudice and disadvantflge and con stituted unjust discrimination between shippers inviolation of sections 16and 17of tile Act 1nssB48Although the Eden case was decided long before the advent of sec tion 14b tothe Shipping Act 191G yhich specifically authorized the use of dual rate contracts nevertheless the principle epressed there inisstill conti oIling shippers receiving si111i1 11services should becharged the same rates and absent alawful dual rate contract adiffer ential inrates isviolative of sec tions 1Gand 17of the Act VRepa1 atio nThe duty of the Commission inregard toawarding reparation or dalnages isembraced insection 22of the Act which provides inper tinent part that the Commission may direct the payment onor before aday named of full reparation tocomplainant for the injury caused byaviolation of the Act As aresult of the afore mentioned violations of the Act and byway of reparation for the unla yful charges hereinabove described Borax requests the Com mission toorder Respondents topay toitthe sum of 90872 80together with such additional amounts ascomplainant may bedam 11FMC



USBORAX CHEM CORP VPAC COAST EUROPEAN CONF 467 aged byHespondents continuing toassess illegal and excessive rates Based onhis finding that the charges assessed Borax were unduly prejudicial and unjustly discriminatory inviolation of sections 16and 17the Examiner awarded reparation toBorax inexactly the amount claimed without interest Respondents now urge ustoset aside the Examiner sLward of reparation arguing that Borax did not suffer any injury compensable byreparation under section 22of the Act Basioally their position isthat since the Examiner grounded his award of reparation onviolations of sections 16and 17of the Act The burden of proof was upon USBorax toprove actual damage and the precise amount Borax has failed toprove any damages All that Borax proved was that itsshipments were assessed non contract rales while others were Uf3sessed contract rates ITithout deciding the validity of Respondents claim that the instant record will not support anaward of reparation based onafinding of discrimination vefind that what Borax admittedly did demon strate that itsshipments were assessed non contract rates while others were assessed contract rates issufficient tosup pori anaward of reparation based onthe established violations of section 14b The record isabunda ntly clear that since November 161964 respondents have been assessing and collecting from Complainant freight charges for shipments of borax and borax products which have been and presently are inexcess of those towhic 1they were legaJ yentitled Between November 161964 and January 11967 pursuant toanunlawful dual rate contract the Conference exacted from Borax rates some 15higher than the legally applicable rate During this period of time Respondents admittedly were charging Borax the socaned non contract rate whereas asvehave heretofore determined the 10er conttact rate was the only rate that could lawfully beapplied toall shipments of borax and borax products inthe trade Furthermore subsequent toJanuary 11967 and uptothe present asaresult of itbeing unlawfully denied the use of alawful dual rate contract Borax has been required topay transporation rates 15higher than itwould have paid had not the approved con tract been unlaw fully withheld Itisquite obvious that both before and after Janua ry11967 the rates exacted from Borax were excessive inandof themselves independent of the rates that were assessed other shippers inthe trade And asJustice Cardozo speaking for the major ityin100vUnted States 289 US385 390 1933 declared inthis regaTd When the rate exacted of ashipper isexcessive inand of itself irrespective of the rate exacted of competitors there may berecovery of the 11PMC



468 FEDERAL MARITIME COMMISSION overcharge without other evidence of loss The carrier ought not tobeallowed Itoretain his illegal profit and the only one who can take itfrom himisthe one that alone was inrelation with himand from whom the carrier took the sum Southern Pac 00vDarneZl Taenzer 008upra 245 US531 534 1918 The mere collection of the excessive rates without more constituted violations of section 14b of the Act As aconsequence thereof Borax sustained ineach instance aloss measured bythe differential between two rates the rate actually applied and the rate that should have been applied Vehave been provided novalid reason why under the cir cumstances the measure of damages for the purpose of awarding reparation should not also bebased onthe difference between the two rates Respondents pointing out the factual similarity between the present case and Eden Mining 00vBluefields Fruit SS00supra cite that decision assupport for itsproposition that amere pecuni ary loss toBorax cannot betreated asdamages under Section 22They refer specifically tothat portion of our predecessors opinion where itvas stated We think itislear that proof of unlawful discrimination within the meaning of the act byshowing the charging of different rates from shippers receiving the same service does not asamatter of course establish the fact of injury and the amount of damage towhich the complainants may beentitled byway of reparation The inapplicability of the cited passage isevident when itiSJ ealized that our award of reparation herein isnot based onany proof of unlawful discrimination within the meaning of the Act hut rather onashowing that Borax was assessed and paid anexcessive rate The doctrine pronounced bythe USShipping Board inthe Eden case and relied onbythe Respondents herein had itsgenesis inPervna RR00vInternational Ooal 00230 US184 1913 There the court explained that incases arising out of unlawful discrimination the right torecover reparation for injury incurred was limited tothe pecuniary loss suffered and proved The opinion of the court however must not beextended tocover situations not intended 21In100 vUnited States supra the court was careful tolimit the scope of itsapplica tion tositu3Jtions where discrimination and that alone isthe gist of the offense Although discrimination isabyproduct of the implementation of anunlawful dual rate contract or 21The Supreme Court itself realized the flexibility of the present rule ondamages when itstated in100 vUnited State8 289 US385 1933 One has only toread the opinions inPennsylvania R00VnternatlonaZ OoaJ 00supra and the cases that have followed ittosee how much the rule of damages isbeset bydelicate distinctions how pre eminently inapplying itthere isacall upon the judge tothink and act jUdicially touse jud ment and discretion 11FMC



USBORAX CHEM CORP VPAC COAST EUROPEAN CONI 469 the denial of alawful contract nevertheless the gist of the otIcnse here isclearly analogous toanovercharge acharge over that which should have lawfully applied Itfollows therefore that any repara tion granted should bebased onprinciples applicable toovercharges Respondent also make the argument that matters of equity must beconsidered and that equities here involved win not permit anaward of reparation toBorax Teare of the opinion that the Examiner cor rectly disposed of this contention when hestated lit noequitable considerations appear which would warrant adenial of reparation The fact that the conference carried Borax sshipments from April 4toNovember 161964 at the same rates applied toother shipments of borax and borax products would not warrant reduction or denial of reparation for sub sequent discrimination and prejudice The record will not support afinding that Borax accepted the benefits of the existing contract and should berequired toaccept the obligations imposed therein Borax accepted the contract rates onthe assumption that compliance with the Commission sInterpretations and State ments of Policy of March 181964 entitled ittothose rates not because of the existing contract Itwould not beequitable tocredit the conference thus charge Borax all portion of the charges nll1de at eOlltract rates from April 4toNovem ber 161964 asduring that period other shippers received the contract rates for similar services and any credit or charge would ineffect bepermitting discrim ination Moreover ashereinafter discussed Borax paid only the lawful rate onsuch shipments As there was nolawful contract which prevented Borax from shipping via achartered vessel the fact that itdid sowas not anevasion of anobliga tion On the basis of the foregoing we find and conclude asthe Examiner did though not necessarily for the same reasons that Borax isentitled toreparation from the Conference and itsmember lines 22inthe amount of 90872 80and such additional amounts onsubsequent shipments tobecomputed onthe basis of the rate actually collected and the rate which we have determined herein tohave been lawfully applicable These additional amounts shall bedetermined pursuant toRule 15bof the Commission sRules of Practice and Procedure 2sInterest onthe charges unlawfu yexacted bythe Conference was denied bythe Examiner onthe grounds that Borax scomplaint did not specificaJIy pray for interest Initsonly exception tothe Initial Decision Complainant characterizes this failure toaward interest aserror asamatter of lawand urges the Commission toreverse the Examiner onthis point Vefind considerable merit inBorax scontentions lllReparation awarded tobepaid bythe Individual members asset forth inExhibit Btothe complaint and inthe statements filed pursuant toRule 15bof the Commission sRules 23See footnote 7page 457 11FMC



470 FEDERAL MARITIME COMMISSION Vhile Borax did not expressly pray for interest initscomplaint Itcertainly cannot besaid tohave waived the collection thereof Ashipper who isinjured asaresult of the assessment of anunla yful rate may specifically elect towaive his right tointerest byagreement or stipulation 24or hemay effectively waive interest byfailure tomake atimely request for it25J1anifestly Borax did not enter into any agreement with Respondents towaive the interest onany amount of reparation that might beawarded Nor can itbeseriously argued that Complainant sappeal for interest was unseasonable Although Borax scomplaint admittedly did not specifically request that interest beawarded itdid asComplainant points out pray for damages and also for Such other sum asthe Commission may determine tobeproper asanaward of reparation Although absent awaiver the allowance of interest remains amat ter within the Commission sdiscretion 26and may bedenied where principles of equity and justice demand the generally accepted practice governing the allowance of interest onliquidated sums asexpressed bythe court inLNRRvSloss Sheffield 00269 US217 239 1925 istorecognize asanelement of the damages loss of interest oncharges unlawfully exacted and inordering reparation toinclude asapart of the damages such interest from the date of the payment 27The rationale behind the court sopinion isthat when ashipper has been charged anunlawful rate onhis shipments heisentitled torecover the overcharge asof the date itwas collected and should beal lowed interest from that date not asinterest strictly but togive the shipper onthe date of his recovery anamount equivalent tothe amount of his damages at the time suffered lapse of time being anelement of damages Inthis connection see Gimisel Bros vBarrett 218 Fed 880 1914 Inview of all the foregoing the Commission saward of reparation inthis proceeding for the exaction of inapplicable rates will carry interest at the rate of six percent from the date they were wrongly col lected byRespondents 28lMSee Rickert Wes8anen ELaan Inc vIllinoi8 Oentral RCo 306 ICC281 1959 Bartlett vMissouri Pac RCo 310 ICC755 1960 115 Olinton vJoshua Hendy Corp 264 F2d329 1959 26LouisvUl eENR00vSloss Shet1leld Steel EIron 00295 Fed 53CA5th 1923 George Allison E00vInterstate Commerce Oom n107 F2d180 DCCir 193927Or asitwas explained inthe curt searlier opinion inArkadelphia 00vSt Loui8 SWRy 00249 US134 147 1919 The damage was complete when the overcharges were made and asthey were wrongfully made and without consent of the shippers interest ran from that date ongeneral principles 28Ithas been and isthe Commission sgeneral practice toallow interest at the rate of six percent inorders for payment of reparation Isbrandt8en 00Inc vSta te8 Marine 6FMB422 1961 11FMC



USBORAX CHEM CORP VPAC COAST EUROPEAN CONF 471 VI The Oonference scross complaint against Boram InDocket No 6727the Conference seeks torecover from Borax liquidated damages alleged tobedue under the terms of the existing dual rate contract for ashipment of borax made onthe non Conference vessell 1VJohann SCh Lllte onOctober 41964 Inthe alternative and inthe event the Commission determines that there was nocontract inforce and effect after April 31964 the Confer ence claims reparation from Borax for alleged violations of seotions 16and 18bThe basis of Respondents claim isthat ifthe Commission finds that the existing contract became unlawful after April 31964 Borax was thereafter not entitled toship via Conference vessels at the contract rates and having been charged the contract rates from April 4toNovember 161964 should berequired topay tothe Conference the amount of the undercharges The Commission sjurisdiction toaward reparation isset forth insection 22of the Shipping Act 1916 which provides inte1 alia that the Commission ifthe complaint isfiled within two years after the cause of action accrued may direct the payment onor before the day named of full reparation tothe complainant for the injury caused byany violation of the Act Manifestly any cause of action that the Conference might have against Borax based onthe facts inthis case would have had toaccrue onor before November 161964 Since the complaint inDocket No 6727was not filed until April 101967 some two and ahalf years after any cause of action could have accrued itisobvious that Re spondents cLaim isbarred bythe express provisions of section 22See Ale1 ttian Iiomes Inc vCoastwise Line 5FwLB 602 612 1959 RespOlidents however inanattempt toconfer jurisdiction onthe Commission tohear their cross complaint argue that the applicable statu1te of limitations isnot section 22of the Shipping Act but the proper state statute of limita tions covering suits oncontract According toRespondents the proper statute of limitations isthe Ca lifornia statute vhich allows four years after the cause of action accrues The answer tothis contention isof course obvious As we stated earlier the Commission sauthority toaward damages for aviolation of the Shipping Act 1916 emanates solely from that Act and under the plain terms of the Act we are without authority toaward reparation or damages when acomplaint isfiled more than two years after the cause of action accrued Itiswell settled that ifCongress explicitly puts alimit upon time for enforcing aright which itcreates the congressional statute of limitations isdefinitive Holmberg vArm b1eoht 327 US392 1946 As the Supreme Court sosuccinctly ex11FMC



472 FEDERAL MARITIME COMMISSION plained inTelegrap hers vRy Exp1 ess Agency 321 US343 348 349 1943 Statutes of limitation like the equitable doctrine of laches intheir conclusive effects are designed topromote justice bypreventing surprises through the revival of claims that have been allowed toslumber until evidence has been lost memories have faded and witnesses have disaPl eared The theory isthat even ifone has ajust claim itisunjust not toput the adversary onnotice todefend within the period of limitation and that the right tobefree of stale claims intime comes toprevail over the right toprosecute them Even were not their claim sobarred bysection 22of the Act Re spondents would not fare any better onthe merits of the action Vith regards tothe alleged breach of contract byBorax which occurred sub sequent toApril 31964 the Examiner concluded that As ithas been determined that the existing contract became unlawful after April 31964 and that the Commission will not consider the provisions of acon tract unlawful under the Act asdeterminative of rights of the parties inaproceeding concerning the Commission sauthority toaward damnges further discussion of this claim isdeemed unnecessary Respondents alternative arguments based onalleged section 16and section 18bviolations were dismissed bythe Examiner asfollows Section 18bof the Act isaddressed tocommon carriers bywater inforeign commerce and the conference has offered noenlightenment onthe question of how ashipper could violate this section Nor has the conferenc made clear inwhat manner the shipper Borax has violated section 16of the Act which insofar asitapplies toshippers provides That itsha11 beunlawful for any shipper consignor or other person knowingly and wilfully sic directly or indirectly bymeans of false billing false classification false weighing false report of weight or byany other unjust or unfair device or means toobtain transportation bywater for property at less than the rates or charges which would otherwise beapplicable Shipments byBorax from April 4toNovember 161964 were carried bycon ference vessels at rates above found tobethe lawfUlly applicaple rates but aside from that fact tohold that Borax obtained the lower contract rates byanunfair or unjust device would beastrained interpretation of the facts of record Borax complied with the Commission sInterpretations and Statements of Policy of March 181964 and advised the conference inwriting that itdesired tocontinue toship at contract rates and would execute acontract inthe form approved bythe Commission Tobeconsidered isthe fact that the conference advised Borax that contract rates would beaccorded only under the trms of the existing con tract however Borax interpreted the Interpretations and Statements of Policy tomean that the conference must continue toaccord contract rates toashipper complying with the Rule Although the interpretation was incorrect itwas not without foundation and Borax acted ingood faith There isnobasis for afinding that Borax knowingly and wilfully sic obtained the lower contract rates byany unjust or unfair device or means within the purview of the statute Itisfound and concluded that Borax was not inviolation of the Act 11FMC



USBORAX CHEM CORP VPAC COAST EUROPEAN CONF 473 Since we aTe infull agreement with the Examiner that apart from thejurisdictional limitation Respondents complaint iswholly without merit and must bedismissed we adopt asour own those portions of the Initial Decision referred toabove 29ULTIMATE CONCLUSIONS On the basis of all the foregoing we find and conclude that 10lawful or enforceable contract under the provisions of the Shipping Act 1916 existed between the parties subsequent toApril 41964 2The lower of the two rates onfile for the transportation of borax and borax products was the legally applicable rate toall shipments made byBorax between April 41964 and January 11967 3Between November 161964 and January 11967 the Conference and itsmember lines violated sections 14b 16First and 17of the Act bycharging Borax ahigher rate than charged other shippers of the same product for similar services although ithad novalid dual rate contract ineffect inthe trade 4The Conference anditsmember lines violated section 14b of the Act bydenying Bora xthe use of itsapproved dual rate contract after cTanuary 11967 5Reparat ion tobepaid bythe individual members of the Confer ence isawarded toBorax inthe amount of 90872 80and such addi tional amounts tobecomputed onthe basis of the difference between therate actually assessed and the rate herein determined tobelegally applicable onsubsequent shipments made byBorax onConference vessels This reparation award will carry interest at the rate of six percent 6The Cqnference scross complaint against Borax inDocket No 6727isdismissed because not filed within two years after any cause of action could have accrued and for failure tostate aclaim for which relief can begranted 7The Conference smotion tostay these proceedings pending arbi tration was properly dismissed Anappropriate order will beentered SEAL Signed THOMAS LISI Secretary While itisour opinion that the Examiner cor rectly disposed of those issues relating totbe alleged violations byBorax of section 16and sectio 18bof tbe Act we take noposition witb regards toHeaoring Counsel ssuggestion that even bad such violations been found the Commission under tbe provisions of section 22of tbe Acl would bewithout authority togrant reparation tothe Conference Inv1ew of tbe fact that tbis issue was not briefed bythe ther parties tothe present proceed ing and further that our decision here rests onother independent grounds we need not atthis time consid rwhether section 22desor does not autborize the Commission toawa rddamages or repail ation toacarrier against ashipper 11FMC



FEDERAL MARITIME COI 1l tIISSION No 6663UNITED STATES BORAX CHEMICAL CORPORATION VPACIFIC COAST EUROPEAN CONI ERENCE ETALNo 6727PACIFIC COAST EUROPEAN CONFERENCE ETALVUNITED STATES BORAX CHEMICAL CORPORATION ORDER Full investigation or the matters and things involved inthese con solidated proceedings has been had and the Commission has this date made and entered itsreport stating itsfindings and conclusions which report ishereby rererred toand made apart here of The Commission round insaid report inter cilia 1That the Pacific Coast European Conrerence Conr rence and itsmembe rlines violated section 14b section 16First and section 17or the Shipping Act 1916 incharging United States Bora xand Chemical Corporation Borax ahigher rate than charged tothe shippers or borax and borax products ror similaT services between April 41964 and January 11967 without the benefit or avalid dual rate contract 2That the Conrerence and itsmember lines indenying Borax the use or adual rate contract after January 11967 violated section 14b or the Shipping Act 1916 3That asaresult of these violations Borax isentitled torepara tion with interest from the member lines or the Conrerence 4That the Conference scomplaint against Borax istime barred under section 22of the Shipping Act 1916 Therefore Itisordered 1That the Conference and itsmember lines hereaJter cease and desist from their rerusal togrant Borax the use or their approved dual rate contract 47411FMC
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2 That the member lines of the Conference pay to Borax repara
tion with interest at six percent in the amount of 9087280 and
such additional amounts on subsequent shipments to be computed
on the basis of the rate actually collected and the rate which we have
determined in our report in these proceedings to have been lawfully
applicable

3 That such additional amounts shall be determined pursuant to
Rule 15b of the CommissionsRules of Practice and Procedure

4 That the Conferencescomplaint in Docket No 6727 be and
hereby is dismissed

By the Commission

SEAL Signed THOMAS Lisi
Secretary
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DOCKET No 688

DISPOSITION OF CONTAINER MARINE LIlNES THROUGH INTERMODAL

CONTAINER FREIGHT TARIFFS Nos 1 AND 2 FMC Nos 10 AND 11

Decided April 18 1968
Tariffs of Container Marine Lines CML providing for a through transporta

tion service comprised of porttoport transportation between United States
and United Kingdom and inland transportation iu United Kingdom acceptable
for filing under section 13b Shipping Act 1916 if they 1 clearly
indicate ports or ranges of ports between which water transportation will
be performed 2 break out the charge for such water portion of the
transportation 3 identify inland points to and from which service is
provided and 4 include a specimen bill of lading all the articles of
which provide for common carrier liability for the through movement
consistent with the bolding out in the remainder of the filing

Proposed filing presently defective with respect to 4 and will be accepted
when specimen bill of lading providing for common carrier liability through
out which in turn is consistent with holding out in remainder of filing is
received

Alleged conflict between porttoport portion of rates and porttoport rates
in tariffs of conferences of which CML is a member and dualrate contracts

of the conferences nonexistent inasmuch as intermodal service provided by

CML is not within scope of conference agreements or approved conference
dual rate contracts

Richard W Kurrus and James M Jacobi for respondent Container
Marine Lines

Burton H White and Elliot B Nixon for interveners Anchor Line
Belgian Line Bristol City Line Cunard Steamship Co Furness War
ren Lines Manchester Lines SeaLand Service Inc United States
Lines Inc member lines of North Atlantic United Kingdom Freight
Conference other than Container Marine Lines

Ronald A Capone Robert Henri Binder and Stuart S Dye Kir
lin Campbell Keating for member lines of North Atlantic West
bound Freight Association other than Container Marine Lines and
Atlantic Container Line interveners
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George F Gotland Amy Scupi and Robert N Levin Galland
Kharasch Calkins Lippman for intervener Atlantic Container Line
Ltd

L A Parish and Sterling F Stoudenmire Jr for Waterman
Steamship Corp intervener

Martin 4 Weissert and Terry G Fewell for North American Van
Lines Inc intervener

Gregory M Rebman for United States Van Lines Inc intervener
Homer S Carpenter and Richard R Sigmon for Household Goods

Carriers Bureau intervener
Herbert B Ruskin for United Cargo Corp intervener
Clarence William Vandegrift for Universal Carloading Dis

tributing Co Inc intervener
Alan F Wohlstetter Denning Wohlstetter for Household Goods

Forwarders Association of America Inc intervener
Blair P Wakefield for Virginia State Ports Authority intervener
Philip G Kraemer for Maryland Port Authority intervener
Curtis L Wagner Jr and Carlton E Crotty for the Department of

Defense intervener
Peter S Craig and Elroy H Wollff for Department of Transporta

tion intervener
Donald J Brunner and Norman D Kline Hearing Counsel

11 FMC

REPORT

BY TILE COMMISSION John Harllee Chairman George H Hearn
Vice Chairman Ashton C Barrett James V Day Commis
sioners

This proceeding was instituted by the Commission by order
served February 1 1968 to determine whether tariffs filed by Con
tainer Marine Lines CML naming rates for transportation from
and to interior points including port toport transportation should
be accepted or rejected by the Commission Because the question of
the tariff filing did not present any disputed issues of fact which
necessitated an evidentiary hearing and a prompt determination was
required the proceeding was limited to the submission of affidavits
memoranda and oral argument Numerous parties intervened and
submitted documents including the member lines of the two con
ferences of which CML is a member North Atlantic Westbound
Freight Association NAWFA and the North Atlantic United
Kingdom Freight Conference NAUKFC two State port authori
ties the Department of Defense and vessel operating and nonvecsel
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operating common carriers by water NVOsWe heard oral argu
ment on April 2 1968

The CML Through intermodal Contaner Freight Tariffs

CML is a division of American Export Isbrandtsen Lines Inc
a common carrier by water operating in the foreign commerce of
the United States On January 3 1968 CML filed with the Com
mission a publication designated Through Intermodal Container
Freight Tariff No 1 which established Container Rates and Con
ditions from Points in the United Kingdom via the Port of Felixstowe
to Points in the United States via the Port of New York A second

publication filed January 8 1968 was designated Through Inter
modal Container Freight Tariff No 2 and established similar rates
in the opposite direction Each of these tariffs originally scheduled
to become effective February 7 and February 15 respectively was
postponed for 30 days Both tariffs would have established single
factor intermodal container rates between the inland points as men
tioned Each provided for a cargo nos rate of 500 per ton on
2240 pounds or 40 cubic feet applicable to door todoor movement
if the container is loaded by the shipper at his inland point of origin
and unloaded by the consignee at his inland point of destination and
a 250 cargo nos rate applicable to westbound doortoterminal and
eastbound terminal todoor shipments These 250 rates unlike the
500 rates did not include inland transportation in the Iinited States

CML withdrew these publications and replaced them with revised
filings bearingFMC Nos 10 and 11 on February 23 1968 which are
now scheduled to become effective May 6 1968 A revised bill of lading
has also been submitted These revised filings provide for single factor
intermodal container rates between the ports in the US North Atlan
tic Eastport Maine to Hampton Roads Range and points in the
United Kingdom via the Port of Felixstowe Inland transportation in
the United Kingdom between the Felixstowe terminal on the one hand
and point of origin where containers are loaded by the shippers and
point of destination where containers are unloaded by consignees
on the other hand is included in all rates The rates do not include
any inland transportation in the United States With respect to the
treatment of cargo within the United States shippers and consignees
have an option Two rates are to be listed for each commodity in the
tariffs one called doortopier which applies when cargo is received
by the carrier at the US port terminal and the carrier loads the cargo
into or unloads the cargo from its containers and the other called
doortodoor which applies when cargo is tendered to the carrier

11 FMC
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at its US port terminal in carriers containers or made available to
consignee at the carriersport terminal for unloading by consignee at
inland point of destination In the case of the socalled doorto
door rates a 5percent discount is to be allowed on the ocean portion
of the through rates The tariffs contain two specific commodity rates
Eastbound there is a rate on tractor parts from New York to Tan
nochside Scotland of 3690 W per ton of 2240 pounds doortopier
and 3530 door todoor subject to a per container minimum weight
of 175 WT and the porttoport portion of the rate included in the
charge is stated to be 32 Westbound there is a rate on wines and
spirits bottled in wooden cases or fibreboard cartons from Dumbarton
Scotland to New York of 3775 doortopier and 3611 doortodoor
40 cubic feet This rate is subject to a per container minimum of
20 measurement tons and the porttoport portion of the rate included
is said to be3275

The tariffs also include cargo nos rates of 250 WM door topier
and 24646 doortodoor eastbound porttoport portion 7075
WM and 250 WM doortopier and 24731 doortodoor west
bound porttoport portion 5370 WS

CML has issued a bill of lading on the face of which it appears to
assume common carrier liability for the entire through movement
although the bill of lading offers problemsvhich are discussed below

Positions of the Parties

All of the vessel operating common carrier interveners and all but
one of the NVOs 2 in this proceeding which have filed papers con
tended thatCILsoriginal proposed tariffs should be rejected

In response to the objections of these parties CML submitted its
revised tariffs and bill of lading which

1 Broke out port toport portions of the through rates
2 Named specific commodity rates and charges
3 Covered no inland US movement
4 Named specific inland UK points and
5 Appeared to assume common carrier liability between inland

UK point and US port
There are however several objections to the proposed operation

which CML did not attempt to meet with its second set of tariffs and

Although the inland point of origin for the westbound movement was not originally
identified in the proposed tariff this omission has been corrected

2 Household Goods Forwarders Association of America Inc urged the Commission to
accept the tariff on the basis that the publicity achieved by the publication with a single
regulatory agency of the through rate would protect shippers from discrimination

See discussion below

11 FMC
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subsequent submissions The members of the conferences argue that
to the extent CML is engaged in providing transportation between
the United States and foreign ports within the scope of conference
agreements of which it is a member it must charge the rates set forth
in the conference tariffs on file with the Commission and the failure
to do so will result in a violation of section 18b 3 of the Shipping
Act 1916 the Act which requires that only the properly filed tariff
rate be charged and various provisions of Commission General Order
13 prohibiting duplicative or contradictory tariff filings

Several specific discrepancies are pointed out between the portto
port portion of CMLs through rate and the corresponding conference
tariff provisions covering water transportation between the same ports
For example absorptions by water carriers are specifically outlawed
by the conference NAWFA tariff and to the extent CML may
absorb inland costs NAWFA alleges that it violates not only 18b 3
but also 18b1 because its tariff does not specifically provide for
such absorptions Further examples of discrepancies between the
tariffs of the conferences and CMLs tariffs are wine and spirits are
computed on a different revenue basis no shipper allowance is allowed
on wines and spirits in the conferences tariffs CMLs tariffs do not
include heavy lift charges unlike the conference tariffs and CMLs
tariffs do not contain as do the conference tariffs brokerage and con
tainer demurrage rules Moreover NAWFA additionally maintains
that CMLs tariffs would breach NAWFAs dual rata contracts in

violation of the Commissionsorder of approval if cargo of NAWFAs
dual rate signatory merchants were carried by CML at the porttoport
portion of its rate inasmuch as this rate level differs from the con
ference porttoport contract rate because of these discrepancies

The revised bill of lading filed by CML while purporting on its
face to assume common carrier liability for the whole of the move
ment covered by the revised tariffs nevertheless contains several
clauses on the back thereof which appear to be inconsistent with this
responsibility Portions of paragraphs 1 3 4 6 7 8 11 13 and 18
appear to enable CML to limit its liability to just the water portion
of its movement

Additional arguments are made by the conference lines that the NOS
rates are unlawfully high and unjustly prejudicial to British ex
porters from all places other than Dumbarton Scotland

The NVOs which had originally opposed CMLs tariffs had done
so mainly because of an alleged conflict with the ICC which would
have been caused by the inclusion of inland US transportation With
the revision of the tariffs these carriers objections now seem to be
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confined largely to possible discriminations caused by the application
of the rates to and from only certain inland points and the possibility
of unreasonably highnosrates

The Department of Defense supports the concept embodied in
CMLs amended tariffs as the initial step in the direction of provid
ing a single through transportation service for shippers The Virginia
State Ports Authority and the Maryland Port Authority express
concern over problems of preference and prejudice as between shippers
or ports caused by the application of CMLstariffs

Hearing Counsel while recognizing the difficulties with and the
deficiencies in CMLs tariffs and bill of lading noted in the filings of
the carriers argue that the Commission should accept them upon con
dition that certain changes are made Specifically they would require

1 If modification of the conference agreements is not possible to
permit CMLs rates as now filed withdrawal of CML from the con
ferences in accordance with the terms and conditions of the Com

missions General Order 9 and the conference agreements
2 Modification of the bill of lading to eliminate sections which

appear to be inconsistent with CMLs common carrier liability with
respect to its inland UK movement as specified in its tariff and on
the face of the bill of lading itself

3 The updating of the free time and demurrage rules contained in
CMLs tariff to conform with the rules to be issued in the Commis
sions Docket No 6514 when such rules become effective

These actions Hearing Counsel maintain will remove all of the
problems with CMLs filings which are properly within the scope
of this proceeding The decision of a carrier to limit services with
respect to shippers or ports or to make inland absorptions is not im
proper as a matter of law nor are nos rates unlawful per se Ques
tions of preference and prejudice and the unreasonably high level
of the nos rates are questions of fact not determinable in the pro
ceeding which is designed to determine only whether or not CML
may lawfully file its proposed tariffs

CML maintains that its tariffs are not contradictory to those of
the conferences or violative of section 18b or General Order 13
because they involve a service not covered by the conference agree
ments For the same reason it claims that it may charge any water
rate specified in its tariffs to either dual rate contract signatories or
nondual rate contract signatories whether it is the same as or different
from the conference contract rate Moreover to allow the conference
agreements to be expanded to apply to inland as well as ocean trans
portation would it contends be contrary to the public interest if it

11 FMC
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had the effect of preventing CML from performing a through service
Lastly CML contends that the action of the members of NAWFA

other than CML in filing papers in this proceeding in the name of
the conference constitutes an unapproved section 15 agreement inas
much as CML did not authorize the filing and the conference agree
ment requires unanimous vote on such conference action

DISCUSSION AND CONCLUSIONS

In waterborne transportation today the primary factor relied upon
by a shipper when selecting a carrier after an evaluation of the trans
portation available is the service provided by the carriers in the trade
Conversely to insure a successful operation a carrier must acquire
as much cargo as he can profitably carry by providing transportation
services in accordance with the needs of the shipper Where there is
conference service and the rate level is no longer a determining factor
for the shipper in making his choice the conference members must
compete with each other in promoting better service The confer
ences as herein involved cannot be satisfied merely to provide stability
of rates and regularity of service The conferences as the dominant
commercial units in this trade in our opinion should he at the fore
front in stimulating and encouraging improvements in transporta
tion They cannot impede additional transportation service becoming
available to shippers whether offered by an outsider or one of their
own members especially when it involves an advancement in the
state of the art

Such disputes as here involved are better handled through the
managerial decisionmaking processes of conferences and carriers Con
ferences and carriers have an obligation to conduct themselves in a
manner commensurate with their responsibilities as transporters of the
foreign waterborne commerce of the United States There is no doubt
that conferences are beneficial to the maritime industry and that con
ferences well serve their own ends There comes a point however
when self interest must yield to the public interest and carriers and
conferences must conduct their business decisional processes
accordingly

The fact is nonetheless that the Commission must resolve this
case and settle the matter of CMLs tariff filings In doing so the
Commission need be ever mindful of its responsibilities as a body to
which Congress has delegated certain responsibilities The exercise
of that delegated authority was intended by Congress and must be
interpreted by us to be performed in the most judicious manner in
our quasi judicial capacity and in our best discretion The admin

tl FMC



istration of the Commissionsduties requires flexibility of action and
purpose when necessary and possible

The determination of the issues in this proceeding will have far
reaching importance Traditional methods of transporting cargo are
rapidly being replaced by the growth of new techniquesand transpor
tation systems The Federal Maritime Commission has not been un
mindful of these developments and has sought to facilitate wherever
possible the implementation of improved shipping systems In the
Order of Investigation in this proceeding the Commission stated that it
does not wish to discourage the inauguration of any transportation
services which might be of great benefit to shippers It is in accordance
with that injunction that the Commission must arrive at its decision
herein

In its present posture this proceeding presents substantially fewer
issues than it did when it was instituted The submissions of the parties
and the subsequent revisions by CML of its tariffs and bill of lading
have removed most of the original problems Firstly CML has broken
out the ocean portion of its rates We hold that this breaking out is
the proper course of action and find that the provision of section 18
b 1 requiring the filing of all the rates and charges of common
carriers by water in foreign commerce 3 for transportation to and from
United States ports and foreign ports dictates that such break

out be made The provision of section 18b1 requiring that tariffs
shall plainly show the places between which freight will be carried
further makes mandatory the clear indication of the ports or ranges of
ports between which water transportation will be performed

While we are inclined to agree with those interveners which have
maintained that the word places in section 18b1 is not intended
to include inland points because the jurisdiction of the Commission is
only porttoport including services in terminal areas provided for in
sections 18a and 18b we are convinced that inland points to and
from which transportation is provided by a carrier subject to our regu
latory statutes must be identified This is the case not because we can
assert jurisdiction over the reasonableness of the level of the charges
assessed by CML for the services performed by the inland line haul
carriers but because the statute section 18b1 requires that
tariffs shall state separately any rules or regu
lations which in anywise change affect or determine any part or the
aggregate of the carriers rates or charges The identity of

a A common carrier by water In foreign commerce is defined by the first section of the
Shipping Act 1916 as a common carrier engaged in the transportation by water

of passengers or property between the United States or any of its Districts Territories
or possessions and a foreign country whether in the import or export trade

11 FMC
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the inland points is certainly a critical factor in CMI2ts tariff regulation
providing for inland transportation The Commission must insure that
it retains effective regulatory jurisdiction over those activities which
are within the scope of its authority and the failure to disclose the in
land points to and from which the carriers service applies and thus
indicate the purported charge for the inland movement would make it
impossible for the Commission to determine whether or not the ocean
portion of a rate is one which a carrier lawfully may charge Moreover
the failure to disclose inland transportation points would enable the
carrier to treat similarly situated shippers differently in possible viola
tion of sections 16 and 17 of the Shipping Act 1916 and without the
Commissionsknowledge

The inland points in the United Kingdom for the specific commodity
rates have been identified in CMLs revised tariff filing No specific
inland points have been indicated for the application of thenos rates
however and CML has stated that the level of these rates is
unrealistic and that they will be reduced on short notice for the
purpose of effecting specific commodity rates The validity of nos
rates not intended for use but utilized as a device to effectuate rate re

ductions on short notice 6 raises a problem outside the scope of this
proceeding which is directed solely to the sufficiency of CMLs tariff
under sections 18b 1 and 3 of the Shipping Act 1916 Moreover
any questions relating to the level of CMLsnos rates or specific com
modity rates or the possibility of their unlawfully preferential or dis
criminatory effect are of necessity questions of fact which cannot be
resolved in a proceeding of this type

There are as noted above several clauses on the back of CMLspro
posed bill of lading which are inconsistent with the carriers through
responsibility with respect to the total movement betweenUSport and
inland point in the United Kingdom The principle that tariffs and
the bills of lading filed with them be clear and unambiguous 7 requires
that revisions be made in those paragraphs 1 3 4 6 7 8 13 and 18
which appear to enable CML to limit its liability to just the water por

For example no realistic determination could be made is to Whether an ocean rate is
so unreasonably high or low as to be detrimental to the commerce of the United States
and thus subject to disapproval under section 18b5 of the Shipping Act 1916

Cf Intercoastai Investigation 1935 1 USSBB400 447 449 1935 discussing the
need for publication of all privileges absorptions or discounts in a carriers tariff to prevent
anlawful preferences and discriminations and statements in Grace Line Inc v Federal
Maritime Board 280 F 2d 790 2d Cir 1960 affirming Banana Distributors Inc v Grace
Lune Inc 5 FMB 615 1959 suggesting that any services provided by a common car

rier must be offered on an equal and fair basis to all similarly situated shippers
e Section 18b2 requires 30 days advance notice absent special permission prior

to the effective date only of changes which result In increased costs to the shipper de
creases may become effective upon publication and filing

7 See eg In the Matter of Intercoastai Charters 2 USMC 154 156 157 1939
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tion of the movement Those paragraphs must be conformed to the
carriersintent as expressed on the face of the bill of lading and in the
tariffs themselves to accept common carrier responsibility for the
through movement

These technical deficiencies in CMLs bill of lading can easily be
cured CML acknowledges their existence and is apparently willing to
eliminate them priorto the tariffs going into effect As noted by CML
also the Commissionsstaff is authorized to reject the tariffs until such
deficiencies are remedied

There remain for resolution only those problems caused by the al
leged conflict between the porttoport portion of CMLs rates and the
porttoport rates in the tariffs of the conferences of which CML is a
member CML admits that as long as it operates as a common carrier
by water between ocean ports it must separately publish the ocean
portion of the through rates It further admits it must charge the con
ferences rates for its porttoport as distinct from its intermodal
service Inasmuch as the conference agreements involved herein cover
all rates and charges for a porttoport transportation service it
logically follows that as long as CML remains a member of the confer
ences it must charge the conference rates for its solely porttoport
service These rates are the rates on file with the Commission and duly
published and in effect at the time within the meaning of section 18
b3 of the Shipping Act 1916

However the organic conference agreements pursuant to which
NAUKFC and NAWFA are authorized to operate plainly are in
tended to apply only to cargo shipped under tariffs which are appli
cable to a porttoport service The NAUKFC agreement states in its
introductory paragraph that it covers transportation of goods by sea
from United States North Atlantic Ports in the Eastport Maine

8 The free time and demurrage rules contained In CMLs tariff must of course conform
with the rules to be issued In the CommissionsDocket No 6514 when such rules become
effective

8 Counsel for CML made some statements in oral argument which suggested that there
Is some doubt In his mind as to whether one performing through services between inland
points Including a water movement In the foreign commerce of the United States and
not offering a separate porttoport service would have to file a breakout corresponding
to the charge for the porttoport portion of its service There is no such corresponding
doubt in our minds Neither the first section nor section 18b of the Act stipulates that
the common carrier by water in foreign commerce subject to the jurisdiction of this
Commission and which must file tariffs with us can evade regulation by offering more than
n port toport service The definition of such carriers in the first section applies to all
engaged In the transportation by water of passengers or property between the United
States and a foreign country and 18b requires that they file tariffs Indicating
all the rates and charges for transportation to and from United States porta and
foreign ports These sections do not say that when one offers more than finch transporta
tion it need not file anything with us Such a result would not only be contrary to the
plain language of the statute but would defeat the Congressional intent that we exercise
our authority to protect the publicagainst unlawful discriminations and preferences and
to disapprove rates detrimental to our commerce
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Hampton Roads range to ports in the United Kingdom and Eire
emphasis supplied and the NAWFA agreement limits the trade
over which it applies to movements from Great Britain and North
ern Ireland and Erie to the North Atlantic and South Atlantic ports
of the United States of America Both agreements moreover limit
their membership to those persons operating vessels or evidencing
ability and a good faith intention to institute and maintain a regular
service between the ports within the scope of this agreement
emphasis supplied Both agreements restrict their application to
the trade covered by this agreement The NAWFA agreement fur
ther specifically characterizes the lines operating within the scope of
the agreement as operating from a port article 10 emphasis
supplied

The inescapable conclusion to be drawn from a consistent reading
of these provisions can only be that the member lines of the two agree
ments are subject to their terms 1 only to the extent they operate a
service involving the ports within the scope of the agreements and 2
only to the extent the service they operate is a regular service between
these ports beginning and terminating at a port

The same observations are of course true with respect to the dual
rate agreements of the member lines of the conferences inasmuch as
they specifically limit their application to vessels operating in the
trade Furthermore any attempt to broaden the scope of the clual
rate agreements beyond the operations authorized by the conference
agreements would of course be a nullity in the absence of an appropri
ate modification of the conference agreements with approval by this
Commission

The case of Swift Co et al v Gulf and South Atl Havana Coral
6FMB215 1961 affd in relevant part sub nom Swift Company
v Federal Maritime Commission 306 F 2d 277 DC Cir 1962 pro
vides a comprehensive case study of the problems involved in determin
ing the scope of a conference agreement and the effect of attempting
to broaden the scope of a dual rate agreement beyond the authorization
provided for in the conference agreement Analysis of that case sup
ports our determination with respect to the conference and dual rate
agreements here under consideration and leads inevitably to the con
clusion that the through sea and land transportation service which will
be provided by CML is outside the scope of these agreements Thus
the conferences as now constituted are prohibited from applying these
agreements to such CML operation because such application would
amount to the effectuation of unapproved agreements in violation of
section 14b and 15 of the Shipping Act 1916

11 FMC



In the Swift case the conference operating in the trade from Gulf
and South Atlantic ports to Cuba attempted to apply its dual rate
agreements to through shipments by Swift a dualrate contract signa
tory from St Louis down the Mississippi River to New Orleans by
barge towed by a river tug and then on to Havana after transferring an
oceangoing tug to the barge The dual rate agreement there involved
applied to all goods shipped directly or indirectly from Gulf and
South Atlantic ports of the United States to Cuba The conference
had argued that the word indirectly covered cargo originating at
any inland port as long as it passed through a Gulf port named in its
agreement This interpretation was rejected by the Federal Maritime
Board and the Court of Appeals later affirmed the Board then Fed
eral Maritime Commission in its holding that the attempt to apply
the dual rate agreement to a throughwater movement from St Louis
to Cuba via New Orleans constituted a modification of the dual rate

agreement unauthorized by and hence unlawful under section 15
Nor was the conference in a better position legally to control cargo
moving on through routes from St Louis after it specifically modified
the dual rate agreement to include cargo moving from inland ports
or places and flowing through any Gulf or South Atlantic port because
its basic conference agreement did not name St Louis as a port or place
subject to the conference agreement and further contained a clause
limiting the scope of the agreements to the ports and territories named
therein As the Board observed the scope of any freighting agree
ment is necessarily limited by the agreements between common car
riers by water or other persons subject to the Act which are filed and
approved as required by the first sentence of Sec 15 of the Act 6
FMB215 at 223

The Board considered the arrangements whereby the conference
attempted to control cargo originating at any inland port or place
which had not been approved by the Board and which required ap
proval before they could be effectuated and found them unlawful under
various provisions of the Shipping Act They subjected to undue and
unreasonable prejudice or disadvantage 1 shippers by preventing
them from using economical transportation alternatives and 2 river
port cities by preventing them from obtaining cargo and were un
justly discriminatory and unfair to these ports and shippers by fore

Swift had formerly shipped cargo to Cuba by transporting It by rail to Florida and
from there to Cuba via the ships of one of the conferencesmember lines

u We think that the Board acted reasonably iu finding that the conference Interpreta

tion and Its effectuation constituted a modification and was the kind of agreement con
demned by Section 15 unless approved by the Board Swift cf Company v Federal Mari
time Commission supra at 281

11 FMC
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closing transportation alternatives such as through movements The
Board observed generally
The interests and needs of shippers in foreign commerce should dominate where
competing methods and new techniques of water transportation are involved
An arrangement would seem to operate to the detriment of the commerce of the
United States or be unfair as between shippers and exporters from the United
States and their foreign competitors which prevents the former from having a
tree choice among competing methods of transportation for cost advantages
Anything which impedes such free choice among constantly changing alternatives
provided by technical changes in traffic and transportation methods is a detri
ment to commerce in the long run 6FMBat 226

The conference agreements of the two conferences of which CML is a
member in the United KingdomUnited States trade like the con
ference agreement in the Swift case limit their application to the trade
as defined by the range of ports included therein They therefore can
not apply to through transportation from inland port or place any
more than the agreements in the Swift case did In fact a stronger
case exists here for not so applying the agreements because St Louis
is at least a port and the conference agreement in the Swift case applied
to ports while the places in the United Kingdom to and from which
the through transportation moves are inland points and not ports
As noted above the Board said in Swift that the unauthorized re
striction applied to cargo originating at any inland port or place
emphasis supplied 6FMB215 at 234

The approved dualrate contracts here involved limit their applica
tion to the trade as defined by the conferenceagreements Even if the
conferences attempted to broaden their scope however such broadened
interpretations would constitute a modification of the conference
agreements and would require approval by the Commission as noted
in the Swift case before they could be effectuated

The new technique of water transportation involved in the Swift
case was like the one here a through movement from an inland loca
tion and the Board wanted to preserve the shippersability to choose
to utilize this form of shipment rather than a combination of separate
inland and porttoport movements pointing out possible cost ad
vantages It is important to note moreover that the transportation
system to which the shippers right was preserved in Swift was a
traditional if not old fashioned system ie a tug and barge opera
tion rather than the modern selfpropelled conference carrier serv

22 Approval of dual rate contracts is now granted or denied pursuant to section 14b
which was enacted after the events which were the subject of the Swift case effective
Oct 3 1961 to apply specifically to dualrate contracts rather than pursuant to the more
general section 15 authority which had applied at the time of the decision in Swift
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ice Thus this Commission now has a stronger reason than its
predecessor for preserving the shippers right to avail himself of
competing services where as here a modern container service is in
volved in the through movement In fact the Federal Maritime Com
mission can and must play an important role in encouraging improved
services for shippers As was said in the Order of Investigation the
Commission does not intend to create or permit impediments to the
improvement of shipping services Enlightened regulation is the key
to effective regulation no regulatory agency can permit regulation
to be outstripped by new techniques in the industry Progressive
regulation is required in the interest of encouraging the moderniza
tion of shipping services Outmoded principles and rules will surely
stifle advancements in all fields and especially transportation where
developments have followed so quickly upon each other

The Supreme Court has recently espoused this idea in a case involv
ing the Interstate Commerce Commission

flexibility and adaptability to changing needs and patterns of transporta
tion is an essential part of the office of a regulatory agency Regulatory agencies
do not establish rules of conduct to last forever they are supposed within the
limits of the law and fair and prudent administraition to adapt their rules and

practices to the Nationsneeds in a volatile changing economy They are neither
required nor supposed to regulate the present and the future within the in
flexible limits of yesterday American Trucking Assns IncvAtchison Topeka

Santa Fe Ry Co 387 US 397 416 1967

It is indisputable therefore that the Federal Maritime Commission
must assume a flexible posture and must view broadly when necessary
its regulatory purposes and governing laws and rules

The language quoted from the Swift case also suggests the difficulty
in attempting to extend the obligations of conference agreements and
dual rate contracts to inland transportation The further inland such
conference arrangements are extended the greater the danger of un
lawful prejudice or discrimination against persons or localities not
provided a direct conference service For exampie such persons or
localities may be foreclosed from utilizing transportation services
which do provide such direct service

The danger from such extensions may be mitigated somewhat by
the adoption by the conference carriers of through liability from and
to inland points which may result in savings to the shipper but the
shipper nevertheless may still be faced with the foreclosure of alter
nate methods of transportation if he elects to be bound by dualrate
contracts

We do not mean to imply that the conferences could not obtain our
approval to extend their operations inland In fact we assume that the
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conferences have the expertise to develop modern shipper services in
the interest of improving transportation systems Problems of dis
crimination and prejudice are always matters of fact which can be
solved only upon the presentation of sufficient evidence Moreover the
lawfulness of the conference arrangements is not in issue here We
merely wish to indicate as an aid to the conferences some of the prob
lems which may be involved should they desire to expand the scope of
their present operations We are of course not in any way prejudging
any arrangements which may be presented to us for our approval
1osummarize then upon the filing of a tariff in accordance with this

decision 1 to the extent CML will transport cargo in a through
movement between inland points and ocean ports it will engage in
activities beyond the scope of the approved conference agreements and
dual rate contracts and thus not subject to their provisions t3 2 as a
corollary of 1 CML will not be free to utilize a system of dual or
contract noncontract rates for any portion of its through movements
as distinguished from its port toport movements unless it obtains
authorization apart from that which now covers its porttoport
activities as a conference member to institute a dual rate system Such
system would be required to be submitted for our approval and ap
proved by us before it could lawfully be effectuated by CML and our
observations with respect to the factual problems involved in such
approval would of course be applicable to COIL as well as the con
ferences 15 3 to the extent CML will engagein a porttoport rather

The fact that some of the matters Included within the scope of such expanded agree
ments eg reasonableness of the level of the rates charged by the water carriers for tbe
inland portion of the transportation may be outside the jurisdiction of the agency would
not prevent approval of such agreements providing they were otherwise lawful Cf Common
Carriers by Water Status of Express Compnnies Truck Lines and Other Non Vessel
Carriers 6 PMB 241 257 1961 Approved Scope of Trades Covered by Agreement 7840
10FMC9196m

14 Likewise the urovisions of CILs tariff are not duplicating or conflicting within

the meaning of our General Order 13 inasmuch as they do not refer to or cover the same
service as that for which rates are published in the conferences tariffs

15 One of the contentions of the conferences is that CML may under its through inter
modal tariff absorb Inland transportation costs in violation of the conference agreements
The answer to this contention Is that because CMLs service does not fall within the
scope of tbe conference agreements there can be no violations thereof However assuming
arguendo that it did CMIs activities insofar as they resulted in a decrease In the effective
amount paid for ocean transportation would not constitute absorptions of inland trans
portation costs within the meaning of the conference tariff rules prohibiting absorptions
NAWFA s rule states that conference members will not be responsible directly or indirectly
for any expenses Incurred in the inland movement of containers by whatever means beyond
vessels loading or discharging terminals a similar rule is contained in NAUKFCs

tariff CiIL is not however making itself responsible for expenses for inland transpor
tation That would he the case If it paid the shipper for all or a part of the expenses a

shipper incurred in transporting his property inland or if it acted as shippers agent for
such transportation and reimbursed the shipper for all or a part of his expenses for such
movement CML on the other hand is itself providing the transportation it publishes a
through rate and all shippers must pay this rate there are no absorptions involved

11 F1VLO
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than a through movement CML will still be subject to all of its con
ference obligations including those under its dual tae contracts
and 4 to the extent the conferences attempt to apply their arrange
ments to cargo involved in other than porttoport movements their
conduct is unlawful as unauthorized by their presently approved ar
rangements of course the conferences may wish to amend their ar
rangements accordingly

One last general observation flows from what we have said with
respect to the scope of the conference arrangements involved herein
and it follows logically from the conclusion that CMLs through
movements are beyond the scope of the conference arrangements
If such activities by CML are not covered by the conference ar
rangements a fortiori through movements from and to inland points
by any carriers including NATOs not members of the conference
would also not be included within such conference arrangements
Dual rate contract signatories would be free to transport cargo by non
conference carriers but only to the extent such carriers provide a
through service with through liability as distinguished from portto
port service within the scope of the conference arrangements

One might be tempted to maintain that even if the through service
of CML is not incluclecl within the scope of the conference activities
insofar as the water portion of CMLs rates is concerned the charge
should be the same as the porttoport rates in the conference tariffs
inasmuch as the same transportation is involved The simple answer
to this contention however is that the same transportation is not
involved The Interstate Commerce Commission has long held that
rates between inland points published in conjunction with water
transportation in our export or import trade need not be the same as
local rates between the same inland points The lawfulness of such
a difference in rates the ICC holds must be determined by consider
ing whether the circumstances and conditions controlling the import
and export rates are the same as or different from those surrounding
the domestic rates ineuding the circumstances affecting the movement
of foreign commerce before reaching the United States 7ex ce Pao

It is of course essential that COIL accept responsibility for the total transportation under
a through bill of Lading for If it did not it would be performing merely a porttoport
service with additional arrangements made as agent for the shipper The consequence

of this Is that Its service would be subject to the conference tariff and any allowances
it may make to the shipper for Inland transportation would be absorptions In violation

of the conferencestariff rule The conferences themselves acknowledge that there is nothing
In the conference agreements or rubs which would prohibit a member from assuming
responsibility as distinguished from expenses for the movement beyond ocean ports
and the reason why this is so is plainsuch activities are as we have seen outside the
scope of the approved conference arrangements

le We have no reason to believe that British Mw or practice Is different from ours in this
respect
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Railway v Interstate Com Com 162 US 197 1896 Texas

Pacific Ry Co v US 289 US 627 1933 Likewise the question of
whether the ocean portion of a through rate is unjustly discrimi
natory or unreasonably prejudicial because it differs from a conference
porttoport rate is a question of fact to be determined after a thorough
consideration of all the circumstances and conditions including the
circumstances affecting the inland transportation

We cannot say that the minor discrepanices between the rate for the
water portion of CMLs through rate and the rate it is bound as a
conference member to assess for its porttoport service are on their
face so discriminatory or prejudicial as to be unlawful per set

CONCLUSION

Tariffs of CML providing for a through transportation service in
cluding inland transportation in the United Kingdom and port toport
transportation between United States and United Kingdom are ac
ceptable for filing under section 18b of the Act if they 1 clearly
indicate ports or ranges of ports between which water transportation
will be performed 2 break out the charge for such water portion
of the transportation 3 identify inland points to and from which
service is provided and 4 include a specimen bill of lading all the
articles of which provide for common carrier liability for the through
movement consistent with the holding out in the remainder of the
filing

CMLs proposed tariff is at present unacceptable for filing because
of the inconsistencies in the bill of lading incorporated therein with
respect to CMLs liability The tariff is therefore rejected unless
prior to its intended effective date CM files amendments curative of
these defects

CMLscontention that the filing of papers in this proceeding by the members of NAWFA
other than CML in the conference name constitutes an unapproved section 15 agreement
inasmuch as CML did not authorize the filing and the conference agreement requires unan
imous vote is completely without merit Such an interpretation of the conference agree
ment would have the effect of thwarting a conference from bringing an action against one
of its members for any violation of the Shipping Act if the allegedly wrongdoing member
did not consent Such an effect would plainly be contrary to the public interest and we
have not and could not approve any agreement authorizing such an effect As noted by the
Court of Appeals for the District of Columbia Circuit in affirming our decision with respect
to our findings as to which agreements had been approved in the Swift case since an agree
ment subject to our jurisdiction is not simply a private contract between private parties
the intent of the parties is only one relevant factor and the Board not only can but must
weigh such consideration as the effect of the interpretation on commerce and the public
Moreover the agreement exists legally only because approved by the Board The Board
must be given reasonable leeway in delineating the scope of the agreement and therefore
the extent of Its prior approval Swfft d Company v Federal Maritime Commission
supra at 251

11 FMC



DISPOSITION OF CONTAINER MARINE LINES 493 COMMISSIONER JAMES FFANSEEN dissenting Iwould reject the tariffs filed byContainer l1arine Lines The majority has accepted the tariff filing provided certain conditions are fulfilled byCl 1LOne of these conditions for acceptance isthat CML break out the charge for the water portion of the transportation Assuming that CML meets all of these conditions however the tariff remains unJ awfuL Our General Order 1346CFR 536 2cprovides that No carrier or conference shall publish and file any tariff or modification thereto which qllplicates or confli Cts with any other tariff onfile with the Commission towhichsuch carrier isRparty whether filed bySuch earrier or byanauthorized agent The broken out charge or the port toport rate for CML swater portion of the transportation represents aconflict with the confer ence tariff IsThis conflict clearly violates General Order 13and isenough initself towarrant rejection of the CML tariff The conference agreement requires that carriers asacondition precedent toadmission tothe conference and togaining itsadvantages agree toabide bythe conference rules and regulations Since we have given our sanction tothese rules byappro ring theconference agree ment we must enforce the rules inaproceeding before this Commission The tariffs of CML conflict with itscommitments tothe conference agreement Affidavit shave been submitted bymembers of theconfer ences hefein involved which set forth anumber of instances of conflict vVith CML having violated the conference agreement additional grounds for rejection of thetariffs are also present lthink further defects could becited but the foregoing are more than sufficient for rejection of the CMLtariffs CML sproposed intermodal tariff might well beaneeded innova tion inthe transportation industry However the CML filing isnot acceptable under the presently existing regulatory statutes Tothe extent that the present lawisinadequate tothe process of evolution inthe shipping industry the regulatory rules must bechanged tofit current needs As long asthe present lawstands how ever itmust beabided bythe rules enforced SEAL Signed THOMAS LISI Secretary 18For instance see NAWF Astariff FMCNo 2611FMC



FEDERAL l1ARITIME COMl 1ISSION DOCKET No 6665BALLMIU LUMBER SALES CORP vTHE PORT OF NEW YORK AUTHORITY VEYERHAEUSER COATLANTIC TERMINALS INC AND MAHER LUMBER TERMINAL CORP Decided April 241968 The lease between the Port of New York Authority and Weyerhaeuscr Co inconnection with the handling of lumber tPortNewa rkresults inundue and unreasonable preference and advantage toWeyerhaeuser and undue and unreasona ble prejudice and disadvantage tocompLainan tinviolation of section 16First of the Act and constitutes anunju5t and unreasonable regula tion and practice inviolation of section 17of the Act Tha tportion of the tariff of Maher Luinbei lerminal Corp which provides avolume discount for the handling of lwnber at Port Newark NJSlUbjects complainant toundue and unreasona ble disadvantage inviolation of sec tion 16First of the Shipping Act 1916 and constitutes anunjust and unreasonable regulation and practice inviolation of se1ion 17of the Act No violation byWeyerhaeuser or Atlantic Terminals Inc of either section 16First or section 17of the Act has been shown inconnection iththe hall dling of lumber at Port Newark Ithas not been shown th8Jt complaintant has suffered pecuniary damages which are the proximate result of the violations herein found toexist and the request for reparation isdni eQThe complaint isdismissed Baldvin Einarson for compla ina nt Jal11eS AI fJende lson Arthur TvVinn Jr Sawuel Hilloe Jnwn JRaymond Olark Sidney Goldstein and Francis Ailulhern for respondent the Port of New York Authority William Warner and Erma Knef for respondents Weyerhaeuser Co and Atlantic Terminals Inc John Al ason and Gerald AAl alia for respondent 1aher Lumber Terminal Corp REPORT By THE COl llHSSlON John Harllee Oha i11nanj George HHearn Vice Chairmanj Ashton CBarrett James VDay James FFnnseen 0oml1 i88ioners This proceeding was instituted byLumber and Sales Corp Ballmill 494 acomplaint filed byBaIImill onDecember 21966 against 11FMC



BALLMILL LUMBER VPORT OF NEW YORK ETAL495 the Port of New York Authority Port Authority Veyerhaeuser Co tVeyerhaeuser Atlantic Terminals Inc Atla ntic andlaher Lumber Terminal Corp l1aher The complaint charged violations of sections 16and 17of the Shipping Act 1916 andl equested repa ration inthe amount of 1million Hearings were held before Examiner CVRobinson who issued his initial decision November 281967 Exceptions and replies have been filed Oral argument was heard bythe Commission onFeb ruary 141968 FACTS Complainant Ballmill isawholesaler of Pacific coast forest products Ballmill slumber business islocated at Port Newark NJBallmill leases waterfront property at Port Newark from the Port Authority for use initslumber business At the time of the hearing inthis proceeding there were four whole sale lumber dealers with leases for space at Port Newark Ten other lumber wholesale dealers operated out of Port Newark but they did not lease space from the Port Authority The controversy inthis proceeding concerns the use of terminal property and terminal services at Port Newark and stems partly from the leasing arrangements between the lumber wholesalers and the Port Authority which ischarged wit hthe administration of Port Newark Pursuant toitslease with the Port Authority Ballmill pays afixed rental for certain waterfront property which isused inthe operation of itslumber business The first such lease was entered into onDe cember 11950 Aprovision inthe lease requited Ballmill touse the Port Authority or itsagent or itsapproved contractor for all back handling of lumber received bywater transportation byBallmill at the marine terminal 1This isthe controversial provision of the lease YVhen the Port Authority took over the administration of Port Newark in1948 itmade the decision that nonew lease would issue which gave the lessee the privilege of performing the backhand ling All lessees were touse the services of the Port Authorit yitsagent or designated independent contractor For this reason the above mentioned provision was included inthe BaUmill lease However when Weyerhaeuser the largest lumber holesaler at Port Newark negotiated anew lease with the Port Authority in1953 itwas successful inretaining the right tobackhandle itsown 1Backhandling Isthe delivery of lumber from ship stackle toaplace of rest onthe tenant spremises or toaplace of rest onthe public terminal inthe case of nontennnts or of those tenants using the public terminal 11FMC355 301 06933



496 FEDERAL MARITIME COMMISSION lumber Veyerhaeuser pursuant toitsearlier lease has been operating apublic terminal at Port Newark through itswholly owned sub sidiary Atlantic Atlantic not only performed terminal services for itsparent Weyerhaeuser but for other receivers of lumber and for water carriers Under itsrenewed lease in1953 Weyerhaeuser retained the right tooperate itspublic terminal through Atlantic No other tenant or lessee of the Port Authority was successful inacquiring asimilar lease provision Inaddition tothe question of preferential leasing arrangements the proceeding also involves acontroversy over rates and services offered bythe two public lumber terminals and their effect onthe various Iumber wholesalers As mentioned above Ballmill and all other lessees except Weyer haeuser are required touse the services of the Port Authority itsagent or designated independent contractor Maher isthe present operator of the Port Authority terminal and itisMaher sservices which the lessees are required touse Other lumber wholesale rswho donot have leases nontenants also use Maher sservices The only other public terminal operator at Port Newark besides Maher isAtlantic the subsidiary of Weyerhaeuser Atlantic sserv ices are used byWeyerhaeuser and other lumber wholesalers who donot have leases with the Port Authority 1aher contracted with the Port Authority for the privilege of operating itspublic Iumber terminal at Port Newark in1963 The size and location of the terminal are subject tochange bythe Port Authority without notice The location of the present terminal isimmediately adj acent tothe transit area at berths 34and 36Originally Maher sterminal was directly across the street from Ballmill sleased area then itwas moved several blocks away and at the time of the hearing itwas about 18miles from Ballmill These shifts were made bythe Port Authority inaccordance with the right todosoreserved initscontract with Maher Maher pays tothe Port Authority acharge of 125per 1000 bdftfor lumber backhandled each month and collects for and pays tothe Port Authority wharfage charges assessed bythe latter under itstariff onfile with the Commission Maher has Qll file with the Commis sion atariff for the services itperforms The services for tenants are different from those for non tenants aswill beelaborated Ballmill slumber handled byMaher usually isdischarged at berths 34and 362Itisalready strapped inbundles and unloaded inlots by1I Ballmill has not been Interested Inrelocating Itsleased area tobecloser tothe dis charge poi nt11FMC
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the stevedore and placed on the dock in accordance with Mahers
tariff The stevedore is neither employed by nor controlled by Maher
Forklift trucks of Maher carry the bundles to the transit area behind
the berths There the bundles are stacked six or seven high and picked
up by lorries and hauled to Dallmillspremises where they are dropped
in designated areas

The final step is taken by Ballmillsown forklift trucks which move
the lumber to areas assigned to particular sizes and types this may be
as far away as 400 yards

The lumber of nontenants who use Mahersterminal is picked up by
forklift trucks at the end of shipstackle by lot and taken to the transit
area and deposited where instructed If the lumber is not removed at
the end of free time it is taken by forklift trucks to Mahers area ad
jacent to the transit area becoming a part of the nontenantsinventory

Maher provides free time of 7 days but this is not applicable to
lumber handled to open areas leased from the Port Authority such as
Ballmillspremises

Maher also provides storage and truck loading services which are
used by the nontenant lumber dealers Ballmill has never used these
services since Ballmill has its own leased premises for storagepurposes
and has its own equipment and personnel which it uses to load trucks
which remove lumber from its premises

Atlantic furnishes various terminal services to receivers of lumber
and to water carriers at rates published in its own tariff on file with the
Commission Ballmill has used these facilities but only when the lum
ber mill loaded small quantities on a ship to be discharged at Atlantics
terminal or when lumber in transit was purchased by Ballmill from a
competitor A Port Authority representative in a trip to the Pacific
Northwest endeavored to correct this situation inasmuch as Ballmill
is required by its lease to use Maher

When unloaded at Atlanticsterminal Ballmillsbundles are picked
up by straddle trucks at the end of ships tackle and taken direct to
Ballmillspremises across the street The straddle truck carries to the
proper area two bundles of the same size and grade of lumber There
after Ballmillsforklift trucks position them in proper piles

The controversy about rates for the various services stems partly
from the fact that Ballmill is forced to use Maher while many of its
competitors can use either Maher or Atlantic and partly from the fact
that because of its lease Ballmill cannot practically avail itself of
Mahersstorage and truck loading services

Ballmill renewed its lease with the Port Authority in 1960 for 10
more years Its decision to renew was based on its determination that
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at then current rates it would be cheaper to rent its premises and use
only Mahers backhandling services rather than to use all of Mahers
services of backhandling storage and truckloading

From 1960 to 1962 Mahersrates remained constant However At
lantics rates available to nontenants and Weyerhaeuser were lower
Nontenants took advantage of the lower rates at Atlantic Ballmill
was bound by the terms of its lease and could not By 1962 only a small
volume of nontenant lumber passed through Mahers terminal

Ballmill asked for lower rates from Maher to enable him to compete
with competitors who could use Atlanticslower rates Ballmillspro
testations had little effect until in 1965 Maher secured a reduction from

125 to1G0 per 1000 bd ft of its required payment to the Port Au
thority for lumber it backhandled This was followed by a new Maher
tariff effective December 6 1965 The new tariff did little to appease
Ballmill however
AIahers charges for backhandling from shipside to terminal were

reduced from 330 to3151000 net board feet The rate of280 ap
plicable to backhandling to leased areas Balhnills rate was not
changed

Mahersnew tariff also contained a volume discount provision which
is the basis for much of Balhnillscomplaint in this proceeding The
discount provision is applicable to the combined services of back
handling to the terminal truckloading and wharf usage 3 The ap

r Mabersdiscount provision reads as follows

VOLUME DISCOUNT

The following volume discount is applicable to the services of backhandling to the Terminal truck
loading and wharf usage as such terms are described In this tariff To be eligible for volume discount
the consignee must move more than three million board feet pursuant to this tariff within twelve con
secutive months commencing no earlier than Jan 1 1966 1n calculating the number of board feet moved
pursuant to this rule lumber movements under Paragraph 1Q3 shall be Included insofar as the total
does not exceed fifty percent of the consigneestotal lumber movement for the year The discount shall
apply only to the volume that moved to Terminal under Paragraph 1A Lumber which qualified
for volume discount under the service provided for herein above shall also be accorded a volume discount
on the storage charges set forth in Paragraph 6

Up to 3 million board measure feet net None None

Over 3 to 6 million board measure feet net 030 020

Over 6 to 10 million board measure feet net 40 25

Over 10 to 15 million board measure feet net 50 30

Over 15 to 20 million board measure feet net 70 35

Over 20 to 25 million board measure feet net 90 40
Over 25 to 30 million board measure feet net 1 10 45

30 million board measure feet net 130 50

13mfhoard measure foot 1 inch thick by 12 inches wide

13ackhandling Storage per
truckloading and month per
wharf usage per 1000 b mf
1000 bmf net gross
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plied discount rate would be based on the total volume of lumber which
moved through the terminal by a particular dealer both to the public
yard and to the leased area but this discount was not applicable to the
portion that moved to the leased area Lumber moved through the
leased area could not be included if it exceeds 50 percent of the con
signeestotal movement for the year In other words if the total move
ment was 17 millionbmfof which nine went to the public yard the
discount on the 9 million feet only would be in the 15 to 20 million
bmfrate but there would be no discount at all on the 8 millionbmf
that went into the leased area If 8 million of the 17 million moved

through the public yard and 9 million to the leased area the discount
was figured at the 6 to 10 million bmf rate on the 8 million with no
discount at all on the 9 million bmfmoving to the leased area This
meant that Balimill could not practically avail itself of the volume
discount unless it chose to use the package of services and to use the
public terminal rather than its own leased premises No discount was
offered on the single service of backhandling

On January 1 1967 Mahers backhandling rate to apply both to
the terminal and to leased areas was increased to3301000 net board
feet The package discount provision was retained

Atlantic reduced its rates following the steps taken by Maher As of
the time of the hearing Atlantics rates for backhandling to truck
delivery area and to storage were up to 5000 feet 285 per 1000
feet from 5001 to 10000 feet 255 and over 10001 feet220 For
backhandling and transportation without interruption to designated
terminal areas other than its own the rates are up to 10000 feet 250
within 12 mile and 450 for over 17 mile for 10000 and over 225
and425 respectively

Facts relevant to the question of the Port Authorityscontrol over
Maher and its rates and to the question of reparation as well as other
relevant facts will appear in the discussion portion of this report

IhscussioN

Ballmillscomplaint alleges violations of sections 16 and 17 of the
Act by the Port Authority and the other respondents Ballmill requests
an award of reparation in the amount of 1 million

Four areas of controversy arise from Ballmillscomplaint
1 Whether the lease between the Port Authority and Weyerhaeuser

results in undue and unreasonable prejudice and disadvantage to Ball
mill in violation of section 16 First of the Act and constitutes and
unjust and unreasonable regulation and practice in violation of sec
tion 17 of the Act

11 FMC



500 FEDERAL MARITIME COMMISSION 2vVhether that portion of Maher stariff pertaining todiscount rat esapplicable tothe handling of lmnber at Port Newark subjects Ballmill toundue and unreasonable disadvantage inviolation of sec tion 16First of the Act and constitutes anunjust and unreasonable regulation and practice inviolation of section 17of the Act Adeter mination of the second question will involve aconsideration of what control the Port Authority exercised over iaher srate policies at Port Newark 3Whether Weyerhaeuser or Atlantic have violated sections 16First or 17of the Act and 4Wbether Ballmill isentitled toanaward of reparation asaIesllt of any of the above alleged viola tions Weyerhaeuser Lease The Examiner concluded that the action of the Port Authority inpermitting Veyerheauser tobackhandle lumber for itself and for olther receivers of lumber at Port Nevark while requiring other tenan tstouse the public terminal Iaher isanundue and unreasonable preference and advantage toTeyerhaeuser and anundue and unrea sonable prejudice and disadvantage toother tenant receivers of lumber including of course Ballmill and constitutes anunjust and unrea sonable regulation and practice inviolation of section 16First and 17respectively of the tct The Examiner sconclusion isbased onhis finding that Veyerhae user isplaced inafavored position competi tively asaresult of itslease with the Port Authority Teagree with the Ex aminer Inexcepting tothe Examiner sconclusion the Port Authority argues that the difference intreatment of the two lumber dealers isnecessitated and justified bydifferences incharacteristics of the two lumber dealers and byvarious circumstances and conditions existing at Port Newark Itiscontended bythe authority that the difference inthe leases negotiated byBallmill and byVTeyerhaeuser does not give Weyerhaeuser any competitive advantage over Ballmill because the service of backhandling which Veyerhaeuser ispermitted toperform through itssubsidiary and which Ballmill isnot permitted toperform isof relatively little importance inthe overall scheme of lumber opera tions Accordingly any difference inbackhandling services should not beaccepted asproof thatvV eyerhaeuser ssuperior financial or com petitive position iscaused bythe compaTative leases concerning backhandling 1herefore the Port Authority argues Ba1lmill has not shown that any difference intreatment inbackhandling actually operates tothe real disadvantage of complainant Itisthe authority sposition that 11FlfC



BALLMILL LUMBER VPORT OF NEW YORK ETAL501 for Ballmill toprevail onthis point itisessential for Ballmill toreveal the specific effect of the difference intreatment onthe flow of the traffic concerned and onthe marketing of the commodities involved lndtodisclose anexisting and effective competitive relation between theprejudiced and preferred shipper localities or commodities Fur thermore apertinent inquiry iswhether the alleged prejudice isthe proxim ate cause of the disadvantage Citing Phila Ocean Traffic Bttreauv EwportS SCorp 1DSSBB538 5411936 The authority contends that Weyerhaeuser and Ballmill are not similarly situated and therefore donot require similar services and further that each of the leases isreasonably adapted tothe respective requirements of Ballmill and Weyerhaeuser and therefore the difference intreatment does not result inany violations of the Shipping Act Finally the Port Authority suggests that the Examiner failed torecognize other considerations underlying the Port Authority vVeyer haeuser negotiations which place the resulting lease inanentirely dif ferent light such asthe long established equities vhich had accrued toWeyerhaeuser during original long term lease asa result of the heavy investment made byitThis refers tothe fact that in1953 when negotiations ensued with Weyerhaeuser for renewal of itslease Atlan tichad been at Port Newark for 22years and was performing back handling and other servjces incidental tothe storage and distribution of lumber At that time Atlantic was handling about 140 million board feet of lumber per year or about 50percent of the total mov1ng through Port Newark The Port Authority feels that Weyerhaeuser through itssubsidiary Atlantic had such aheavy investment and had built upsuch adecisive equity that itwould beunreasonable todeny them of their right toperform backhandling and tooperate the Atlantic termi nal Itispointed out that vVeyerhaeuser was ready toleave Port Newark ifitdid not retain these rights vVeyerhaeuser had negotiated with Port Elizabeth for terminal facil ities there These contentions afford noground for rejecting the Examiner seonclusion with which we agree The Port Authority would play down the importance of backhan dling inrelation toany competitive advantage vVeyerhaeuser holds over Ballmill While we feel the difi erence inbackhandling treatment does give Weyerhaeuser acompetitive advantage we donot suggest that Weyerhaeuser sdominant position inthe lumber business results only from that difference intreatment Weyerhaeuser was No 1even before the difference inbackhandling treatment was instituted vVe dothink itclear however that Veyerhaeuser gains anadditional ad11FMC



502 FEDERAL MARITIME COMMISSIOK YCtntage over Ballmill and the other tenants at Port Newark byvirtue of itsfreedom toperform itsown services Indeed vVeyerhn euser WetS also free touse theservices of Maher should itchoose todosoBalhnill and the other tenants had nosuch freedom or choice they could neither perfornl their OY11 backhandling nor use theservices OT At lantic They were forced touse 1aher sservices At various times during the period of the lease itould hcwe Lee financially advantageous for Ballmill toavail itself of Atlantic sbackhandlin2 rates This isclear from the record inasmuch asBallmil frequently complained tothe Port Authority and to1aher that itscompetitors were getting abetter deal at Atlantic Between 1960 and1964 Atlantic sbackhandling rates were lower than the rates Ballmill was paying toMaher As aresult most of the nontenant lumber dealers moved their lumber through Atlantic vVeyerhaeuser did like wise Ballmill could not Since January 11967 itwould again bemore advantageous for Ballmill touse Atlantic Inaddition tothe right toperform itsown backhand ling Teyer haeuser retained the right tooperate itspublic terminal Atlantic No ot her tenant at Port Newark was given asimilar right Through itsAtlantic operation Veyerhaeuser was able togain asnbstant ialadvantage over the other tenants both interms of profits and interms of large scale lumber operations Vhile itisnot at aUclear that Ball mill or other tenants would have the necessary resources or even thedesire tooperate apublic terminal the denial of such aright bythp terms of their lease couIned with the grant of such aright4 0vVeye rhaeuser results inundue preference andprejudice and isanllnrea son able practice within the meaning of the Act Inreaching this conclusion we have considered the situation yith which the Port Authority was faced inits1953 negotiations witb Teyerhaeuser They had been successful inretaining control ove rtlwbackhandling operations at Port Newark innegotiating lea se3ithBallmill andot her tenants bnt Veyerhaeuser presented adifferent set of circumstances Teyerhaeuser welnted toretain itslong estah lished and sizable operation at Por tNewark inthe name of itssuh sidiary Atlantic and was able toinfluenee the Port Authority toretreat from itspollcy of trying toregain full control over alltht ihackhandling atPort Newark No blame attaches tovVeyerhaeuser or the Port Authority solely because of the bargain they struck lIoever when the Port Authority decided toretreat from itspolicy of retaining control inthe case of Yeyerhaeuser itheea nwincumbent upon them totreat itsother ten lFMC



BALLMILL LUMBER VPORT OF NEW YORK ETAL503 Houts inasimilar fashion This itfailed todoand asaresult the Port Authority isfound tohave unjustly preferred Veyerhaeuser over itother tenants at Port Newark The Port Authority argues that aditl erence inoperations bet een VTeyerhaeuser and BallmiU justifies the difference intreatment and that Ballmill and Veyerhaeuser are not cOI1 lpetitive and therefore donot require similar treatment Both Veyerhaeuser and Ballmill are dealers of Paeific coast lumber The record demonstrates that the compete at Port Newark for the same customers but BaJlmilFs efforts tocompete are hindered and prejudic edbythe differences initslease vis avis vVeyerhaeuser Additionally we find that BallmilFs present disadvantage isthe proximate result of the prejudicial arrangement Any differences between the operations of Ba11mi11 and Veyerhaeuser are largely aresult of the special privileges gained byiVeyerhaeuser and cannot therefore beoffered asjustification for recovering such special privileges Additionally the authority sleasing practice isunreasonable under section 17inasmuch asitunfairly disadvantages 13a11mi11 and other tenants Al aher 8Rates The Examiner concluded that asnO1constructed aher staritf subjects 13allmill toundue and unreasonable disadvantage inviolation of section 16First of the Act and furthermore that the regulations ancl practices compla ined of are unjust and unreasonable inviolation of section 17of the Act These conclusions are based onthe fact that 11aher svolume discount rates are not practically available toBallmil1 or other tenants while they are available tonontenants The disadvan tage was considered significant because of the highly competitive nature of the lumber business where differences incost often determine the ability tomake sales iVhile the Examiner recognized some dif ferences ineircul11stances between Ballmill and regular users non tenants of the terminal hedid not feel such differences justified the diffe lence intreatment flowing from the discount rate provisions The discount rate provision applies only tothe complete paekage of truckloading wharfage andbackhandling Since BalllllilJ PPj forms itsown truckloading and uses itsown premises for storage itdoes not qualify for the discount Accordingly 13allmill receives nodiscount onthe single service of backhandling and this itconsiders prejudices initsefforts tocompete for business aher counters thi with the assertion tha tthediscount provision isavailable toall who ish touse thepaekag of sen iees and becallse jtisthus available to11FMCSl re1Ierui11ralt



504 FEDERAL MARITIME COMMISSION all the tariff provision isnot unduly preferential prejudicial or unreasonable Here again we agree with the Examiner Maher however urges that the Examiner failed totake into account the fact that prIOr toJanuary 11967 Ballmill enjoyed arate advantage which because of changed circumstances was nolonger justified Maher points out that until December 1965 Ballmill enjoyed a050per mbf4more favorable backhandling rate than did users of the public terminal Iand that from December 1965 toJanuary 1967 Ballmill enjoyed a035per mbfmore favorable rate Also Maher points tothe fact that Ballmill sleased premises were moved from apoint adjacent tothe public terminal toapoint 18miles away ToMaher itisonly reason able toconclude that because of the change inlocation of Ballmill sleased premises Ballmill srate advantage was nolonger justified and ilccol dingly itwas removed inJanuary 1967 vVhile the greater dis tance tonallm iIl spremises might justify removal of Ballmill sformer rate level advantage or asthe Examiner Suggested might justify ahigher rate for Ballmill related tothe greater distan etrav eled the discount here inissue isnot related inany way todistance faher ignores the actual objectionable feature of Maher stariff iethat itprovides avolwme discount for some users of Maher sbackhan dling service while itfails toprovide asimilar voliume discount for Uother users Itisirrelevant tothe question of the propriety of volume i1discounts whether adifference inrates might bejustified because one 1cUitomer uses the public terminal and another customer uses aleased area 18miles away from the public terminal Each customer isenrtitled tosimilar treatment inrespect towhether adiscount based onavolume of lumber backhandled istobegranted lahe rfurther argues that the basic rate paid byBallmill for back handling involves neither adisadvantage nor unreasonable treatment Ieven though Ballmill may at some point pay more for backhandling toitsfacilities than users of the public terminal pay for backhandling at the terminal Again Maher urges that different characteristics war rant such ahigher charge toBallmill As we have already said Maher might bejustified incharging Ballmill ahigher rate than itcharges users of the public terminal ifthe difference isrelated todifferences inbackhandling characteristics Here again itisonly necessary topoint out that this discount system isnot geared todifferences inback handling characteristics inthis case the distance the lumber ishauled The characteristics of the backhandling service for each 4Thousand board feet 11FMC



BALLMILL LUMBER VPORT OF NEW YORK ETAL505 lumber dealer using Maher sservices are identical We wish tomake itclear that we are not saying that the idea of avolume discount isobjectionable per seWe see nothing wrong with such atechnique ifitistoapply equally toall users of the service Maher also suggests that since Ballmill isnot auser of the public terminal Maher owes Ballmill noduty astoservices performed at that terminal and also that Maher was compelled for competitive rea sons toinduce lumber dealers touse the public terminal Here itissufficient tosay that having held itself out toperform the single service of backhandling Maher must perform that service inanondiscriminatory and reasonable manner Moreover the record does not show that for Maher toprovide Ballmill and other lessees asimilar volume discount onthe single service of backhandling would inany way affect Maher sability tocompete for lumber dealers at the terminal Maher also suggests that the justification for the volume discount scale rests onthe premise that astofixed plant including the perma nent labor force and equipment the greater the volume the lower the unit cost Maher states that since the same equipment isused at the public terminal for backhandling and truckloading and since itsopera tion at the terminal isinarelatively compact physical area and since the combined services are spread out over the free time period apack age discou nt based onvolume isfeasible at itspublic terminal l1aher feels however that characteristics of backhandling toBallmill sleased premises donot support avolume discount inasmuch asintheir opinion tocarry 10loads of lumber will run to10times the cost of transporting one load and soonThis isbut another variation onMaher sdifferent characteristics argument and need not befurther dealt with except toadd that even were Ballmill spremises immediately adjacent tothose of Maher they would still not beentitled tothe discount Finally Maher suggests that the Examiner should have found that Ballmill sloss of sales tocompetitors ifany such loss occurred was not proximately caused byl1aher stariff structure Maher sargument isthat Ballmill scompetitors are not enabled byreason of tariff con ditions tosell lumber onbetter or more favorable terms than Ballmill for the reason that Ballmill scompetitors are offered nofacility byMaher that isnot equally available toBallmill Inother words Maher claims itstariff isequally available toBallmill Thus Maher alleges that any loss of sales suffered byBallmill isnot proximately caused byl1aher stariff 11FMCiJIEg LLt 1e



506 FEDERAL MARITIME COMMISSION Maher has offered these arguments inanattempt toexplain that the Examiner missed the point when hesaid Complainant isengaged inahighly competitive business where significant differences incost often determine the ability tomake sales Itisnoanswer merely tosay that complainant can or C01tW put itself inamore favorable busi ness climate byusing all of Maher sservices and thus availing itself of the dis count rates provided for those tenants and nontenants who dosoThis would mean that complainant would have toforego the use of itsleased premises itsequipment and itspersonnel even though itsrent tothe Port Authority would continue Vefeel that the Examiner was right onpoint Having been effec Itively precluded from availing itself of 1aher syolume discount rates Ballmill isplaced inadisadvantageous cost position inrelation toitscompetitors and asthe Examiner recognized this could berather damaging inabusiness where significant differences incost often determine ability tomake sales For the reasons advanced inthe preceding discussion we find that faher svolume discount rate provision results inundue preference tousers of the public terminal and undue prejudice toBallmill and other lessees of propel tyat Port Newark inviolation of section 16First of the Act and also results inanunl easonruble practice under section 17of the Act On this same point BnJ miU alleges that the Port Authority isalso inviolation of the Act inasmuch asthe Port Authority controlled the actions of 1aher inestablishing rates applicable at Port Newark The Examiner has concluded that at least from September 301963 faher was not the agent of the Port Authority initsdealings with lumber reeeivers at the public Imnber ter mina land that the rates for services performed were those of Maher only and not of the Port Authority The Examiner accurrutely stated the following facts which relate tothe issue of control ove raher bythe Port Authority 1after the takeover of Port Newark from the City of Newark bythe Port Authority in1948 the rates for backhandling were prescribed bythe Port Authority itself but assessed and collected byitsagents 2in1958 the Port Authority contracted wi thLehigh Varehouse and Terminal Co Lehigh for thlatter tooperate the public lumber terminal and Lehigh issued itsown tariff whereupon the Port Authorj tyresigned asamember of North Atlantic Marine Terminal Lumber Conference and me mbership therein was obtained iby Lehigh and itssuccessors 1aher isthe present successor 3the Port Authol itybyletter of September 51958 advised everyone onitstariff 11FMC



BALLMILL LUMBER VPORT OF NEW YORK ETAL507 mailing list including l3allmill that the current Port Authority tariff schedule for the handling and storage of lumber would bereplaced byaschedule of Lehigh but that assignment of berths tovessels remained with the Port Authority 4the con tractor form of operation has continued from 1958 tothe time of the hearing 5the contract with Lehigh had required Lehigh toassess fair reason able and nondiscriminatory rrutes 6Ma her scontract originally provided that services were tobefail equal and without discrimina tion that there must bereasonable rules and regulations under the direction of the Port Authority and that there befail reasonable and nondiscriminatory rates for all services 7the 1aher contract was rrmended toremove all control bythe Port Authority over the rules regulations and rrutes of 1aher and 8Ballmill slea eswith the Port Authority have required all backhandling services tobeper formed bythe Port Authority or itsagent or byanindependent con tractor approved bythe Port Authority ait reasonable rates tobefixed bythe Port Authority Italics supplied Ballmill has excepted tothe Examiner sconclusion regarding the question of control and insodoing seeks toshow that documents between Ballmill and the Port Authority the interoffice correspondence of the Port Authority and testimony astomeetings between Ballmill and Port Authoritfy indicate that Port Authority participruted inmatters dealing with setting and control of 11aher srates Bal1mill fUl ther argues that the contracts between the Port Authority and 11aher indicate that 1aher was the agent of the Port Authority inrespect torules regulations and rates Balhnill then suggests that aprincipal agent relationship exists notwithstanding adenial bythe principal and whether the parties understood ittobeagency or not and further that the fact of agency may beestablished byproof of circumstances apparent relations and the conduct of the parties Ballmill sposition upon the extraction of self serving statements rests upon the facts that the Port Authority 1controls the physical location of the public lumb er terminal 2has acontractual right toterminate their agreement with Maher and 3has extracted from l1aher acontractual undertaking todowhat the Shipping Act 1916 inany event compels 1aher todoietooffer their services onafair and equal basis without unjust discrimination toall persons entitled thereto None of these things either singly or when combined evidence that the Port Authority has the contractual right tocontrol or infact controls the setting of rates for services perfor med byMaher inback handling hlll1 ber ei ther tothe public tel 1ninal or toleased areas or for ot her services ot Maher 11FMCC8haeJJ



508 FEDERAL MARITIME COMMISSION The contention that the Port Authority was inevery way asserting overall control over lumber handling practices at Port Newark iscontrary tofact and contradicated byBallmill sown actions The Port Authority did not control rates at the public lumber ter minal Ballmill was unequivocally inrormed that itdid not Ballmill con sistently went toMaher with itscomplaints about rates and went tothe Port Authoritvr for relief inother matters only af ter failing toobtain changes inMaher srates The Examiner sconclusion was well founded proper and supported bythe evidence and testimony of record namely that the Port Authority did not control the rates established and maintained byMaher and further that Ballmill did not rely upon such control and infact took actions which clearly revealed that hebelieved the rates were established byMaher lVeyerhaeuser and Atlantic The Examiner found noviola60n byeither Atlantic or Veyer haeuser Atlantic stariff was found toapply equally toall receivers including vVeyerhaeuser and therefore was not violative of the Act Vhile Weyerhaeuser was found tohave received anunduly advan tageous position asaresult of itslease with the Port Authority the Examiner recognized that itisnoviolation tobeonthe receiving end of such apreference or advantage vVe agree with the Examiner sconclusions There isabsolutely noshowing that Atlantic preferred any users of itsservices Itsparent vVeyerhaeuser was charged the same rates asother users Veare not disturbed bythe fact that Atlantic paid more rent toVeyerhaeuser than Weyerhaeuser paid tothe Port Authority for itslease Teyer haeuser ISentitled toreceive the profits from itswholly owned sub sidiary The fact that Teyerhaeuser sability tooperate Atlantic has been granted byapreferential lease clause isnot relevant toadeter mination of any violations byAtlantic Neither isWeyerhaeuser inviolation The fact that Veyerhaeusel applied some pressure tothe Port Authority toobtain itspreferential lease isnot relevant The Port Authority isthe party that granted tho preference and the Act specifically provides that itshall beunlawful tomake or give apreference or prejudice The Act says nothing about being arecipient of such preference or prejudice Reparation The Examiner concludes that the violations of Maher and the Port Authority are not of sufficient significance towarrant anaward of reparation The Examiner suggests that the violation inand of itself yithout proof of pecuniary loss resulting from the unlawful act does 11FlfC



BALLMILL LUMBER VPORT OF NEW YORK ETAL509 Inot afford abasis for reparation and that tojustify anaward of rep aration any damage must bethe proximate result of violations of the statute Furthermore hesuggests that the awarding of reparat ion isamatter of discretion bythe Commission On the specifics of Ballmill sclaim the Examiner states that inthe present pro ceeding aseries of estimates conjectures speculations and assumptions are put forward asabase for alleged damage and there isnoreal and tangible proof that any pecuniary losses which Ballmill may have suffered are the proximate result of the violations Accord ingly the Examiner recommends against the award of reparation The basis of Ballmill sreparation claim of 1million issummarized below Ballmill suggests that because of Maher sand the Port Authority sviolations of the Shipping Act Ballmill has been damaged inthat ithas been forced togive upasubstantial portion of itsprofit margins because of unjust and discriminatory cost reductions infavor of itsnontenant competitors and excess costs and expenses particularly incomparison toWeyerhaeuser aswell aslost sales and profits Vhen Ballmill signed itslease in1959 itscost of terminal operation was 439jh mfand itsnontenant competitors at the public lumber terminal had costs of 754This was adifferential of 315Consider ing the rapid development of Port Newark asacontainer port and the consequent increase inthe value of space and the nationwide trend toward rising prices Ballmill had every reason toexpect that this differential would increase by15percent instead of decreasing Inthat event the 754total of costs for the nontenant would have been 867and even ifBallmill scosts for 1965 were the same asfor 1966 or 471the differential would have been 396Multiplied byBall mill svolume for 1965 Ex 80net volume of 25382 mbfor 34300 000 bdftgross Ballmill figures itsdamages in1965 tobe135 828 Based on1966 volume Ballmill figures itsdamages in1966 tobe123 658 Ballmill also lost profits based onlost sales because non tenants with cost advantages were able tounderbid Ballmill and capture the busi ness Ballmill says itcould confidently expect tohave received 20to25percent of the volume at Port Newark but even ifonly 17percent of the volume in1965 and 1966 had been Ballmill sthe following would have been true In1965 net volume was 220 612 000 bdftat Port Newark Seventeen percent would have been 37504 040 bdftand sub tracting actual volume of 25882 000 bdftlost sales are computed tobe12122 000 bdftnet or 16381 000 bdftgross measurement 74per cent Similarly in1966 net volume was 223 003 000 bdftSeventeen 11FMC



510 FEDERAL MARITIME COMMISSION Ipercent would have been 37910 510 bdftand subtracting actual volume of 22976 000 bdftgives aifferenoo of 14934 000 bdftnet or 20181 000 bdftgross measurement which represents tot allost sales Furthermore based onsales of 3882 530 and volume of 35506 884 bdftgross measurement in1966 Ballmill ssales price was V643bmfLost sales indollars for 1965 on16381 000 bel ftwere thus 1579 619 and for 1966 on20181 000 bdftwere 1946 053 Applying the profit margin of 113percent lost profits in1965 amounted to178 496 4Even assuming overhead was increased by10percent warehouse operating charges of 103 914 selling and administrative expenses 225 323 lost profits were 145 573 94For 1966 gross profit of 113percent onlost sales of 1946 053 amounted to219 903 98and even assuming overhead increased by10percent warehouse 96411 selling and administrative 216 931 lost profits amounted to188 570 93Finally loss inmarket value of the business asaprospect for sale merger or acquisition because of reduced earnings and the end toitspattern of steady growth should beconsidered Ballmill says itvas approached with such anoffer but when the interested firmBoise Cascade examined the profit and loss and balance statements of Ball mill negotiations were terminated Ballmill suggests that itstands toreason that when acompany with anet worth of 1200 000 has profits of 2percent itisnot acandidate for sale or merger and that based onthis record the just compensation for this diminution inmarket value is406 371 From all of the above Ballmill feels itshould beawarded damages of 1million As the Examiner correctly pointed out the awardi gof reparation isamatter of discretion bythe Commission Section 22of the Act states that we may direct the payment of reparation The language ispermissive and hence the mere fact of aviolation of the statute does not necessitate the grant of areparation award Oon8olo vFederal Maritime Oom1 bn383 US607 621 1966 Inthe instant proceeding we feel that areparation award isunwarranted We have recognized that Ballmill has been disadvantaged bymeans of the leases of the Port Authority and the discount rates of Maher However we are not convinced that the nature of the violations issuch aswould warrant the requested reparati naward Further more we are not satisfied that the damages alleged byBallmill are real or whether the alleged daJIlages are sufficiently related tothe violations of the Act 11FMC



BALLMILL LUMBER VPORT OF NEW YORK ETAL511 IIIWe have previously stated inlVater1nan vStockhol1ns Reder iaktie bolag SLlea 3FMB248 253 1950 that toaward damages alleged tohave been incurred byreason of unjust dis crimination there must bethat degree of certainty and satisfactory conviction inthe mind and judgment of the Board aswould bedeemed necessary under the well established principles of lawinsuch cases asabasis for judgment incourt Ballmill sargument relating toloss of cost advantage relies onthe assumption that its1959 favorable cost differential would increase by15percent There appears tobenoreal basis for this assumption The reasons offered tosupport the assumption ierapid development of Port Newark and consequent increase invalue of space and the nation wide trend toward rising prices could just aswell beoffered by1aher or the Port Authority tosupport the proposition that nontenants could expect tobetter their position by15percent We recognize that Ballmill s1959 cost advantage has decreased but itisnot totally clear from the record astowhat extent this decrease isdue tothe objectionable aspect of Maher stariff namely the prefer ential volume discount or astowhat extent the decrease isdue to11aher schanges inbackhandling rates which have not been found tobeinviolation of the Act or towhat extent itisdue toBallmill sincreased operating costs at itsleased area or even tohat extent itisdue toMaher sdecreased truck loading tate applicable tonontenants We should also point out that Ballmill requests reparation for the year 1965 while the objectionable aspect of the tariff which isclaimed tohave resulted inhigher costs toBallmill for 1965 vas instituted onDecember 61965 hardly intime toaffect the cost differential for that year Ballmill ssecOnd point isthat itlost profits based onlost sales Ball mill speculates that itcould have expected toreceive 20to25percent of the volume at Port Newark but then settles onit17percent figure tobeused todetermine itslost profits Toshow how speculative even the 17percent figure iswe need only point out that in1959 when Ballmill had the favorable cost advantage itspercent of lumber volume at Port Newark was 81percent How Ballmill determined itwould have received 17percent in1965 or 1966 isnot explained Also once again infiguring lost profits Ballmill has used the year 1965 while the discount rate provision which allegedly caused the lost profits was not instituted until December of that year Finally Ballmill claims aloss of 406 371 for diminution inmarket value for failure tosell or merge itscompany Nowhere does Ballmill explain how itarrives at such afigure and neither isthe connection 11FMClotiie355 301 06934



512 FEDERAL MARITIME COMMISSION between failure tosell or merge and the violations inquestion ade quately established Veconclude that reparation isnot warranted inthis proceeding SEAL Signe TH01 IAS LISI IIjSecretary 111 ORDER This proceeding was initiated bycomplaint of Ballmill Lumber Sales Corp The Commission has fully considered the matter and has this date made and entered of record areport containing itsfindings and conclusions thereon which report ishereby referred toand made apart hereof Itordered That respondents beand they are hereby notified and required tocease and deist from engaging inthe violations of section 16First and section 17of the Shipping Act 1916 46USC815 816 herein found tohave been committed byrespondents and Itisfurther ordered That Respondent Maher Lumber Terminal Corp beand hereby isrequired within 30days after the date of serv ice of this order tomodify the provisions of itstariff inamanner consistent with our Report herein and that respondent Port of New York Authority beand hereby isrequired within 30days after the date of service of this order tonotify the Commission of the manner inwhich itiscomplying with our decision herein with respect tothe Port Authority sleasing arrangements with lumber wholesalers at Port Newark Itisfurther ordered That the complaint inDocket No 6665ishereby dismissed By the Commission SEAL Signed THOl IAS LISI Seoretary 11FMC



FEDERAL l1ARITIME COl 1MISSION No 6726UsGREAT LAKES SOUTH AND EAST AFRICA RATE AGREEMENT EXCLUSIVE PATRQNAGE DUAL RATE SYSTEM UlEaDecided 11ay91968 1CEProposed dual rate contract of the USGreat Lakes South and East Africa Rate Agreement found not tobedetrimental tothe commerce of the United States contrary tothe public interest or unjustly discriminatory or unfair asbetween shippers exporters or ports or between exporters from the Uni ted States and their foreign competitors within the meaning of section 14b of the Shipping Act 1916 asamended Proposed spread of 15percent between contract rates and noncontract or ordi nary rates found toberea sona bIe inall circumstances Application byUSGreat Lakes South and East Af rica Rate Agreement for permission toinstitute dual rate system granted Elmer O11addy and Baldvin Einarson for respondents John Paull ennedy and AADiamond for Seaport of Chicago Traffic Development Council intervener Daniell Schlorf and lVa1 1enAJackman for Federal Commerce Navigation Co intervener Donald JBrunner and Arthur APark Jr Hearing Counsel faetREPORT By THE COMMISSION John Harllee Ohairman George HHearn Vice Ohairman Ashton CBarrett James VDay James FFanseen 0ommissioners By Order of Investigation and Hearing served April 101967 the Commission instituted this proceeding todetermine 1whether the proposed dual rate contract system of the USGreat Lakes South and East Africa Rate Agreement meets the requirements of section 14b of Shipping Act 1916 or ifitwill bedetrimental tothe commerce of the United States contrary tothe public interest or unjustly dis criminatory or unfair asbetween shippers exporters or ports or between exporters from the United States and their foreign competi tors inviolation of section lb2whether the application of the 11FMC513



514 FEDERAL MARITIME COMMISSION Conference toinstitute the proposed system should begranted and ifso3whether the proposed spread of 15percent between contract and noncontract rates isreasonable under the circumstances Seaport of Chicago Traffic Development Council and Federal Commerce and Navigation Ltd intervened Exa miner Benjamin ATheeman issued al 1initial decision onJannary 81968 towhich except ions and replies havebeen filed Veheard oral argument onl1arch 61968 FACTS The USGreat Lakes South and East Africa Rate Agreement hereinafter referred toast1wConference was approved bythe Com mission onNovember 301965 Itsmembership includes Christensen Canadian African Lines Christensen Farrell Lines Inc Farrell Moore McCormack Lines Inc Mormac and South African l1arine Corp Ltd SAMarine Farrell and Mormac are American flag lines that received operating differential subsidies from the lfaritime Administration l1Aand operate inthe Great Lakes trade onaprivilege basis Todat ehnvever nominimum sailing requirement has been imposed onthese lines by11ADuring 1966 and 1967 Farren curtailed itsservices because three of itsvessels vere oncharter tothe 11ilitary Sea Transportation Service l1STS The future expansion of Farrell sservice inthis trade depends onthe release of these three vessels from 11STS obligations Christensen aservice of ASThor Dahl of Sandefjord Non ayistied toanoverall transportation program involving commitments toCanadian ports IIowever asthe majority of the commodities moving inthis trade constitutes USGovernment relief cargo which must first beoffered toAmerican ships Christensen svessels are poorly loaded inthe Lakes and St Lawrence River Tallow consigned byUniversal Transport Corp isthe largest single commodity moved byChristensen SAl1arine isthe national carrier of the Union of South Africa The stated policy of SA11arine isthat asthe national flag of South Africa itwill follow the trade between the United States and South Africa wherever itexists SAl1arine expected that since the Sep tember 1967 sailing was the maiden effort the vessel would beloaded only toone fifth or one sixth of itscapacity Nevertheless the 1968 sailing will bemade and the line will remain amember of the Conference cE1These commitments are expected tocontinue even after the institution of adual rate contract system should itbeapproved 11FMC



RATE AGREEMENT EXCLUSIVE PATRONAGE SYSTEM 515 The Great Lakes season extends rrom sometime inApril through the latter part or November aperiod or some 7months The Conrer ence offered five sailings rrom Great Lakes ports during the 1966 navigation season and asor July 111967 the Conrerence had 14sail ings scheduled ror 1967 Farrell had one sailing scheduled ror July Mormac with two sailings indifferent stages 0f completion had four ships scheduled ror rour sailings Christensen inaccord with itsprinted schedules had eight sai lings scheduled three or which had already been made SA11arine sfirst sailing was scheduled for September 1967 For 1968 the Conrerence planned sailings asrol lows Farrell one sailing Mormac using the rour ships used in1967 four or six sailings Christensen arepeat or eight sailings SA1arine at least one sailing There isnoindication inthe record that the Conrerence lines did not complete their scheduled sailings in1967 or that they will not complete those scheduled ror 1968 Nippon Yusen Kaisha NYI aJapanese flag line isthe only steamship line competing with the Conrerence inthe trade toSouth and East Arrica 2NYIC who pioneered this trade with asailing inNovember 1965 3completed eight sailings in1966 4Although itexpected tocarry more cargo in1967 itonly scheduled seven sailings ror that year three or which had been completed asor July 1967 There isnoreason tobelieve that NYIC did not complete all or itsscheduled sailings The Oonrerence lines and NYIC have been actively competing for cargo rinthis trade bysolicitation of Great Lakes shippers either through the mails bypersonal call of their respective Great Lakes agents or byadvertising intrade journals The scheduled sailings of the competing lines are generally out of the same Great Lakes ports andany or the lines will gotoanonsc heduled port ircargo isavailable Twice NYK has been invited tojoin the Conference but todate noconclusion has been reached iiIIII1stCI2NYK has noservl cefrom the USEast Coast toSouth and East Africa TherElfore NYK does not stop at North Atlantic ports upon leaving the St Lawrence Seaway but sails directly for Africa 3In1965 tosave the cost of Inland transportation from Detroit tothe East Coast onautomotive parts and KDknocked down automobiles Chrysler Corpora t1on approachell the South and East Africa Homebound Conference serving South Africa out of the USAtlantic and Gulf Coasts and requested aservice out of the Great Lakes at arate npprox Imatlng the East Coast rate the Conference showed nointerest Farrell lIormac uIIII SAMarine were members of the Homebound Conference At that time after dealing unsuccessfully with other East Coast carriers Chry sler entered Into anagreement with NYK onayearly basis for the desired service and rate NYK agreed tocharge Chry sler at Detroit the same rate asIsassessed from the East Coast toSouth and East Africa and toguarantee the rate onanannual basis The rate was thus subjcct tonegotiations at the end of the year In1966 the eighth saUing was anextra chartered vessel uselL for cargo for which there was nospace onareg ular sailing 11FlfC



516 FEDERAL MARITIME COMMISSION IDuring the 1966 season the Conference made approxImately 55downward revisions of anequal number of items initstariff allegedly tomeet competitive conditions due tothe operation of NYK Insome instances the Conference tariff carried arate for the specific item while inothers the item had been rated NOS Inany event the revision was downward As of July 111967 the Conference had made some 27more downward revisions of anequal number of items initstariff Inorder tomeet competition inthe trade Christensen resigned from the Conference at the end of the 1966 season However Chris tensen did rejoin the Conference inearly 1967 expressing the hope that the proposed dual rate contract would result inmore cargo for all the lines InDecenlber 1966 the Conference filed the proposed dual rate sys temfor Commission approval This contract among other things pro vided for contract rates 15percent lower than the ordinary rates set forth inthe carrier stariffs Seaport of Chicago Traffic Development Council aproject of the Chicago Association of Commerce and Industry intervened insupport of the application During the hearing however the Development Council changed itsposition toone of neutrality Federal Commerce zJNavigation Company Federal acorporation with itsprincipal office inMontreal Canada intervened inopposition Federal isengaged inthe business of ocean transporta tion toand from the Great Lakes with nopresent commercial interest inthe Great Lakes South and East African trade Itasserts however ithas vital interest inthe continued growth and expansion of the Great Lakes trade via the St Lawrence Seaway Ittook noactive part inthe hearing but filed abrief DISCUSSION AND CONCLUSION The Examiner inhis Initial Decision found that the Conference sproposed dual rate contract met all the specific requirements of sec tion 14b of the Shipping Act 1916 and concluded that No showing hadbeen made that the institution of the proposed dual rate contract will result inany Of the consequences listed insection 14bthat would require the Commission todeny the use of the contract asset forth insection 14bMoreover the Examiner found the proposed spread of 15percent between contract and ordinary rates inthe proposed dual rate contract tobereasonable inall the circumstances Accordingly heapproved the Conference sapplication Hearing Counsel except general1 tothe Exa miner sapprova lof the proposed dual rate contract W1ule they concede that the proposed 11FMC



RATE AGREEMENT EXCLUSIVE PATRONAGE SYSTEM 517 contract conforms toall of the specific requirements of 14b1through 14b 9they challenge the Examiner sfindings that aThe proposed spread between the non contract rates and the ilates charged contract shippers of 1510the ordinary rates isreasonable inall the Gircum stances and brheproposed contract will not bedetrimental tothe commerce of the United States or contrary tothe public interest or unjustly discriminatory or unfair asbetween shippers exporters importers or ports or between exporters from the United States and their foreign competitors For the most part Hearing Counsel sarguments insupport of their exceptions are but arecapitulation of contentions already advanced tothe Examiner For reasons hereinafter stated we find thrat the Exa miner sconclusions with regard tothese issues were proper and well founded ARea80nableness of the 15Percent Spread between Oontract and Noncontract Rates Inhis Initial Decision the Examiner made the following findings with respect tothe reasonableness of the differential between contract and noncontract rates inthe proposed contract 2The Chairman of the Rate Agreement testified that based onhis experience with other contract systems aanything less than a15percentum spread would beinsufficient inducement tomajor shippers tosign adual rate system bthe operation of adual rate system assures the c3Jrrier of basic cargoes and at the same time assures aregular carrier service 3The Chairman of the Rate Agreement testified further heischairman also fthe SjE Africa Conference out of the USeast coast the dual rate system fthat conference has a15spread anumber fthe 2500 shippers who are signers of the coast conference 8Jre prospective shippers and signatories of the proposed dual rate contract out of the Great Lakes the proba bilities of their signing the Great Lakes dual rate contract would begreatly diminished ifthe leyel were less than 15for They would not betoo happy about taking alesser spread inOne area onworld wide trade 4noshippers opposed the proposed 15spread even though the order of the Commission stated specifically that the reasonability of the 15spread would beinissue 5The Congress inpassing section 14bof the Act decided that a15spread was reasonaible st1111e6Accordingly itisfound that the spread of 15between contract rates and rdinary rates inthe proposed dual rate contract isreasonable inall circum stances Footnotes omitted Hearing Council sobjection tothe Examiner sapproval of the proposed spread boils down tothe basic contention that Respondents asproponents of the present contract had the burden toshow that aspread of 15was reasonable and this they have not done They characterize the testimony of record relied onbythe 11FMCl11116n



518 FEDERAL MARITIME COMMISSION Examiner asopinion or attempted justification and submit that itfalls short of providing the requisite justifieation for the proposed 15percent spread Respondents onthe other hand reply that the testimony of record was uncontroverted and unshaken and that inany event tosuggest that they havethe burden of proof onthis issue isincorrect and without support inlawAreview of the legislative history of section 14b of the Act and our decision inThe Dual Rate Oa8e8 8FMC161964 should serve tocast this dispute initsproper light Prior tothe enactment of section 14b of the Act and particularly section 14b 7carriers and conferences initiating dual rate systems were virtually free of restraint indetermining the amount of dif ferential between contract and noncontract rates SAs aninducement toattract shipper customers proposers of dual rate systems could estab lish any differential that they felt was commercially expedient solong asitwas not unjustly discriminatory 6Even under these cir cumstances however the concept of the differential was generally ackno vledged tobeamatter of business judgment astowhat was practical and fair 7For example inOontract Rates North Atlantic Oont lFrt Oonl 4FMB355 365 1954 our predecessor the Federal Maritime Board concluded that l11the determination of the differential inthis ease was made after con siderable deliberation and with expert advice and the lOpercent differential was 6selected bythe conference based onthe business judgment of itsmembers asbeing 1nolarger than was necessary toinduce shrppers tosign and abide bycontracts for stabilized rates 2not sogreat astobecoercive toshippers toprevent them from patronizing nonconference lines ifthey sodesired and 3not sogreat astocause loss of revenue toconference carriers which would becrippling totheir business operations Based oncriteria such asthe above conferences inaugurating dual rate systems prior to1961 and the advent of section 14b of the Act put into effect differentials between contract and noncontract rates which ranged from alowof 10percent which was about aslowaswould beeffective toattract shippers 8toahigh of 20percent 9Congress informulating section 14b 7interms of a15percent IIni5Section 14b of the Shipping Act 1916 provides inter alia that the Federal Maritime Commission shall permit the use byany conference of any contract provided the contract expressly 7provides for aspread between ordinary rates and rates cha rged contract shippers which the Commission finds tobereasonable inall clrcumsta nces but whieh sprell dshall innoevent bemore than 15per centum of the ordinary rates 8Contract Rates No1 thAtlantic Cont lFrt Con 4FMB981952 7Contra ct Rates North Atlantic Cont lFrt Con 4FMB355 365 1954 8ldat 373 9InContract Rates Japan Atlantic Gulf Freight Cont 4FMB7067161955 the Board approved a91h percent spread after recognizing that Many of the conference lines favored adifferential of 12percent to15percent asreasonable and more satisfactory than 9percent but considered the conference limited under Japanese lawto9percent 11FMC
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differential took full cognizance of the foregoing As Senator Engel
stated during debate on the bill which ultimately added section 14b to
the Shipping Act 1916

The spread provided by this measure is 15 percent Some may argue that
it should be 10 percent some may argue that it should be 20 percent But the
committee examined the entire situation and arrived at the 15percent figure on
the basis of the information which appears on page 14 of the report as follows

Of the 62 dualrate conferences serving US ports in 1959 21 expressed
their spread between contract and noncontract rates in percentage figures
showing the percentage above the contract rate of the noncontract rate
Of the 21 18 were using a 20percent spread 1 15 percent and 2 10 percent
See Hearings Before Antitrust Subcommittee of Committee on the Judiciary
House of Representatives on Monopoly Problems in Regulated Industries
Ocean Freight Industry 86th Cong 2d sess pt 1 vol 1 at 740741
1959

Another example of the reasoning behind the 15percent spread is
found in this statement of the Committee on Merchant Marine and
Fisheries

The provision authorizing a maximum spread between the rate charged the
casual shipper and the exclusive patronage contract signer of 15 percent appeared
to the committee in the light of its experience as reasonable The problem was
to find a figure that would not act as a penalty upon the shipper who did not
choose to limit his shipments to conferences and at the same time would provide
sufficient inducement to others to execute such agreements As stated it is the
belief of the committee which was shared by carrier and shipper witnesses alike
that the dual rate conference system provides definite advantages in assuring a
nucleus of cargo to established carriers thus enabling them to provide the equip
ment and service required by the majority of shippers The contractnoncontract
spread is the best practical device to assure these aims and the 15percent differ
ence in rates is in the judgment of the committee fair and reasonable to achieve
this end without imposing a penalty on or discriminating against the nonsigner
HR Rep No 498 With Cong 1st Sess 1961 Emphasis added

Therefore in arriving at the 15percent spread found in section
14b7 Congress was not acting arbitrarily On the contrary there
was as expressed by the Senate Commerce Committee a general
satisfaction with the 15percent spread

it S Rep No 860 87th Cong 1st Sess p 14
It Hearing Counsel misinterpreting the Examinersdecision with respect to his discussion

of the legislative history of section 14b7 contend that
Nowhere can this legislative history be seen to justify a conclusion that Congress

Intended that In all circumstances the differential should or must be 15

The Examiner has not as Hearing Counsel allege made any finding that the differential
between contract and ordinary rates must be 15 percent but merely has determined that
on the basis of the present record and the legislative history of section 14b7 the 15 per
cent spread in the proposed dual rate contract Is reasonable In all the circumstances The
reports of both Houses of Congress make It clear that what Congress did was merely to

find that based on its study of existing dual rate systems a maximum spread of 15 percent
was reasonable so far as they were concerned but left it to the Commission applying
its expertise to determine under the provisions of section 14b7 a spread between

ordinary rates and rates charged contract shippers which is reasonable in all
circumstances

11 FMC



520 FEDERAL MARITIME COMMISSION IpThe Dual Rate Oases the Commission inreviewing some 60existing dual rate contracts had anopportunity tointerpret and imple nlent the statutory provisions of section 14b Insodoing the Com mission mindful of the legislative history of section 14b 7and Congress general desire that insofar aspossible dual rate contracts should bestandard or uniformt confirmed the general satisfaction with the 15percent spread and concluded that the 15per cent sprea dasprovided for inthe majority of the proposed contracts isreasonable Thus consistent with the mandates of section 14b 7the Commission calling upon itsexperience inthe field determined that aspread between ordinary rates and rates charged contract ship pers of 15percent asproposed byRespondents here was reasonruble inall circumstances The effect of the legislative history of 14b and our decision inThe Dual Rate Oases was toestablish apresumption that aspread of 15percent isreasonable within the meaning of section 14b of the Shipping Act 1916 unless shown tothe contrary This presumption together with Respondents testimony of record formed Respondents case for the approval of 15percent Haring Counsel being opposed tothe institution of a15percent differential then had the obligation of going forward with sufficient evidence todem onstrate the unreasonableness of the spread inthis trade However Hearing Counsel merely attack the evidence and testimony submitted byRespondents asopinion or justification Just what type of evi dence Hearing Counsel would require toestablish the reasonableness of the spread isnot suggested nor does Hearing Counsel offer any evidence toshow that the proposed spread isunreasonable Inlight of all the foregoing we conclude that the 15percent spread between ordi nary rates and noncontract rates inthe Conference sproposed dual rate contract isreasonable BAppr01Jability of Proposed Oontract Under Standards Set Forth inSection l1bof the Shipping Act 1916 Hearing Counsel admittedly have noquarrel with the Examiner sfinding that the proposed contract meets the eight specific requirements of section 14b1through 14b8they dohowever oppose approval of the contract predicating their opposition 12The express detailed requirements which were Imposed for all dual rate contracts are fair indication that the Intent of the statute was at least astothese requirements that uniformity would bethe rule and the legislative history makes clear that this was the intention of Congress As the Committee onMerchant Marine and Fisheries advised Itisthe expectation of the Committee that astandard form of contract tobeutiUzed byall conferences wUl beapproved bythe Board now Commission with such riders asmay berequlred tosuit the needis of apar ticul8Jl trade This will gneatly simplify the problem of shippers who of necessity must bemembers of anumber of conferences with respect tointerpretation and appllcation of dUferlng provisions HoR Repo No 498 87th Congo 1st sess p91961 011FMC



RATE AGREEMENT EXCLUSIVE PATRONAGE SYSTEM 521 upon the fact that the system would beviolative of section 14b asdetrimental tocommerce contrary tothe public interest and unjustly discriminatory and unfair asbetween Great Lakes shippers and ports and their domestic and foreign competitors The thrust of Hearing Counsel sargument isthat the Grea tLakes isaunique and develop ing area and the institution of adual rate system inthis trade will inhibit the natural competition necessary tothe establishment of the proper level of rates 13Insupport of this position Hearing Counsel develop at some length the facts and conclusions of other cases which involve the Great Lakes and which purportedly stand for the following propositions 1Vast sums of money have been expended indeveloping the Lakes asatrading area 2That itisaunique and still developing area 3That utilization of Great Lakes ports has allowed local ship pers toobtain acompetitive position inforeign markets 4That the shor tnavigation season the differential inrates with North Atlantic Gulf ports and the institution of adual rate system can cause adrain off of cargo from Lake ports and 5That carriers serving Atlantic and Gulf ports can benefit from this drainoff of cargo from the Lakes HOf these principles elicited byHearing Counsel from the cases cited the only one 1hich isinany way related tothe issue here isthat the inst itution of adual rate system can oause adr inoff of cargo from the Lake ports This proposition drawn from the Examiner sdecision inDocket No 1043 15served December 301963 vas directed toasituation where the contract system involved included Great Lakes ports inaddition toUnited States Atlantic and Gulf ports Indeed asRespondents have been quick topoint out all of the ILJII13Aconsideration of Hearing Counsel sposition lends considerable support toRe spondents proposlti nthat The main thrust of Hearing Counsel SException onthis point isnot that this particular dual rate contract should bedlsappr ved but thlLt all dual rate contracts from Great Lakes shuld bedisappr ved However neither Cngress Inenacting section 14b of the Act nor the CommiSSI oinItsinterpretative pronouncements nthat section have excluded frmitscoverage dual rate cntracts involving the Great Lakes Accordingly the approvability of such acontra ct must bedetermined Lnthe light fthe clearly stated standards of section 14b aswould proposed rontracts frmany other trade area Simply stated the development of the Great Lakes asatrading area does not authorize the Commission todisapprove all dual rlLte contracts proposed frthat area but nly ifsuch contracts contravene the mandates of section 14b 14The cases cited byHearing Counsel are River Plate and Brazil ConJerence8 Eaclu8ive Patt onage Dual Rate Contract Docket No 1043 8FMC 16267 affirmeru The D11 4l Rate Ca8e8 8FMC16441964 and Agreement USAtlant icGulJ Au8tralio NZealand Con 9FMC1965 Contt act Routing Restriction8 2USMC220 139ISThe Examiner sdecision was affirmed bythe Commission ioThe Dual Rate Oase8 8upra p4411FMC



522 FEDERAL MARITIME COMMISSION Icases cited byHearing Counsel involved situations where one COll ference dual rate contract covered both the Atlantic and Great Lakes trade whereas inthe instant proceeding the two trades served bythe Conference are not combined under one dual rate system More over inAgree ment USAtlantic 1GlfAu8t ralia NZeaZa1Ul Oon 8up1 aacase cited byrlcaring Counsel we found that asituation where adual rate contract covers both the Atlantic and Gulf aswell asthe Lakes could beharmful not only tothe shipper but tothe development of the Great Lakes asatrading area we also recognized that one of the fundamental purposes of the dual rate lawwas toallow the steamship conference tocompete effectively with the independent carrier and concluded that all interests could best beserved bythe institution of aseparate dual rate contract for the Geat Lakes section independent of the dual rate cont ract from the Atlantic and Gu IfThe Examiner himself has already considered and rej ected the theory that the proposed dual rate contract will divert cargo from the Lakes tothe Atlantic Coast On the basis of the present record we see nocompelling reason nor has any been proposed touswhy we should disagree with the Examiner onthis point Our conclusion here also serves todispose of Hearing Counsel ssuggestion that the Ex aminer erred because hechose not todiscuss cases inwhich the Commission has reviewed the developing or exploratory stage of vater borna commerce from the Great Lakes Finally insupport of their position that the proposed contract should not beapproved because itwill bedetrimental tothe develop ment of Great Lakes ports 16Hearing Counsel place great reliance onthe rollowing statement offered byFederal Commerce Naviga tion Co LJII1Adual rate system inthis trade isnot warranted at this time because the trade isinitsformative growth years and requires stimulation inthe 10Incontending that the institution of the proposed dual rate system will destroy the natural competition necessary tothe establishment of aproper level of rates and the devel opment of Great Lakes itwould appear that Hearing COllllsel are failin totake into con sideration the position that the independent NYK holds iIll the trade which position Hearing Counse lthemselves have summarized asfollows The conference competitor Nippon Yusen Kaisha Ltd Isnot aperiodic undepend able intrud rbut rather acarrier offering regularly scheduled service Indeed In1966 NYK had eight sailings inthe trade three more than did the entire conference NYK maintalins anadvertising program regularly solicits cargo and visualizes asimi lar number of sailings inthe fll ture covering the same ports and carrying asimilar volume of cargo NYK would bewilling and capable of serving other ports onthe Lakes and in1966 was the only carrier inthe trade toserve the Port of Duluth Transcript references omitted We have been provided noreasons why such afirmly established independent isnot inaosition toprovide competitive freight rates 11FMC



RATE AGREEMENT EXCLUSIVE PATRONAGE SYSTEM 523 form of maximulll steamship erYice providing frequent sailing opportunities toshippers toencourage their use of United States Great Lakes gateway ports 2lbetrade requi res competitive ocean freight rates inorder tomake possible the use of Great Lakes shipping services bythe shipping public and ther byinduce the trade todevelop itscargo potential 3The institution of adri llrate system bythe United States Great Lakes South and East African Conference will inthe judgment of Federal Commerce and Navigation Company Limited inhibit the growth of competitive berth line serviees inthis trade which isbelieved vital for the future growth and development of the trade Ex 29No facts are offered insupport of these conclusions Inaddition HeaT ing Counsel speculate that ifNYl were forced out of this trade Chrysler would have little success ininducing other independent lines toenter the trade although there isabsolutely noevi dence inthe present record which would inany way indicate that NYI isbeing forced out of the trade On the contra rythe record bears out the fact that NYK scompetit ive position inthis trade isequally asstrong ifnot stronger than the Conference sInbrief all that we have been offered inopposition tothe proposed contract are speculative conclusions unsupported byany evide nce of record Such isnot ground for disapproval IIearing Counsel them selves concede that their position isbased onsomething less than detailed factual evidence but urge ustotake into consideration the newness of the trade and depart from the Alcoa rule 17Actually wha tIIea ring Counsel refer toasthe Alcoa rule wa sfirst fOl mula ted some 17years ago bythe Federal 1aritime Board inlVest Ooast Liney Inc vGrace Line 3F11B586 595 1951 wherein the Board advised that itwas only able todecide cases onthe evideJlce of existing facts and the reasonable deductions tobedrawn therefrom and not onspeculative possibilities Even were eof amind todepart frOln this long standing rule nothing offere dbyIIearing Counsel suggests that this isthe proper case inwhich todosoInthe light of all the foregoing we are wholly unable tocon clude onthe basis of the evidence of record that the proposed dual rate contra ct will bedetrimental tothe commerce of the United States Ii7See Alcoa SSInc vCIll Anonima Venczolana 7FMC345 361 364 1962 affd Rub nom Alco tSteamship Compam yvFedcral Maritime Com 321 F2d756 760 DCCir 1963 rhe Commission has long held that itdoes not decide cases onspeculative pos sibilities We have also stated that tbe mere possibili tythat aconference agreement ma result inaviola tion of the Act isinsufficien treason todisa ppro ethe agreemen tAgreement 8492 41askan lracie 7FMC511 519 1963 Agreement 184 24Gulf Mediterranean Ports Conference 8FliC459 1965 This doctrine bas been extended tocOYer situations Involving section 14bdual ratecon tracts aswell assection 15agreemcn tsPacific West bound Conference 9FMC403 1966 Should itnPI ear inthe future however tbat any of the consequences enumerated insection 14b occnr the Commission Isspecifically authorized bysection 14b towithdraw ItspermissIon after notice andbearing 11FMC



524 FEDERAL MARITIM COMMISSION IIIicontrary tothe public interest or unjustly discriminatory or unfair asbetween shippers exporters and ports awell asbetween eporters from the Great Lakes and their foreign competitors asalleged Anappropriate order wi lbeentered Signed THOMAS LISI Secretary No 6726USGREAT LAKES SOUTH AND EAST AFRICA RATE AGREEMENT EXCLUSIVE PATRONAGE DUAL RATE SYSTEM ORDER Full investigation inthis proceeding having been had and the Com mission onthis day having made and entered of record aReport stat ing the findings and conclusions thereon which Report ishereby referred toand made apart hereof and having found that the Ex cl usi vePatronage Dual Rrute contract of the VSGreat Lakes South and East Africa Rate Agreement submitted tothe Commission should beapproved pursuant tosection 14b of the Shipping Act 1916 Now therefore itisordered That the aforesaid contract of the VSGreat Lakes South and East Africa Rate Agreement isp6rmitted for use bysaid Rate Agreement By the Commission Signed THOMAS LISI Secretary ItlfC



IIIIIIIFEDERAL l1ARITIME COMl 1ISSION DOCKET No 6511INTERN ATION ALPACKERS LIMITED vNORTH PIER TERMINAL COETALl1g1IiIIIDecided ill ay101968 Respondents tariff provisions relating toovertime charges and extraservice charges result inunreasonable practices under section 17of the Shipping Act 1916 inasmuch a8they provide nostandard bywhich prospective users of those services can determine applicable charges RespondentJs tariff provisions which exclude refrigerator cargo from free time and from the benefi tsof the three oclock rule found not unlawful due tocharacteristics of refrigerator cargo and Respondents facilities for han dling such cargo Respondents tariff provision onwharf demurrage not shown toresult inassess ment of charges toimporter for delays not due tofault of the importer Respondents tariff provision establishing truck and railroad car loading and unloading rates not shown tobeunlawful under the standards of the Shipping Act 1916 Frederick WSma1 tfor complainants International Packers Ltd Joseph EWyse Abraharn ADiamond and John PJennedy for respondents North Pier Terminal Co et al REPORT By TIUj COl IlfISSION John IIarllee Olwl1 1nan George HHearn Vice OIUtirl1wn Ashton CBarrett James VDay James FFanseen 00l11 rnissione1 8This proceeding was instituted byacomplaint filed byInterna tional Packers Limited Comi lainant against six Chicago terminal companies and wharf operators who comprise the Port of Chicago Marine Terminal Association Respondents The Complainant charges that certain of Respondents terminal tariff rates and regu 525 11FMC



526 FEDERAL MARITIME COMMISSION IIIIIIIlations are violative of sections 151617and 18of the Shipping Act 1916 Act Reparation issought Hearings were held before Examiner Edward CJohnson w110 issued his initial decision February 71968 Inthe absence of excep tions we decided toreview the Initial Decision onour own motion FACTS Complainant isanimporter and exporter of packing house products byproducts and other foodstuffs operating at the Port of Chicago The Hespondents inthis proceeding are terminal operators engaged inthe business of stevedoring and marine terminal opera tions IAs stevedores they load and discharge cargo from water carriers As marine terminal operators they provide awaterfront facility and perform various services toaccomplish the interchange of cargo between inland carriers and water carricrs Prior to1arch 1965 ithad been the practice of steamship lines serving the Port of Chicago inthe foreign trades toinclude rail road car and truck loading and unloading within their ocean line haul rates IIowever inMarch 1965 the termina loperators were notified bythe steamship lines that the latter would nolonger absorb the car and truck loading and unloading charges The notice advised the Respondents that they would have toflle atariff immediately Responde nts thereupon prepared atariff and onnIarch 24IDG mailed ittothe Commission Thetariff was designated Port of Chi cago l1arine Terminal Association Tariff No 1F1CNo T12Fl 1CTNo 1and was effective April 11965 This tariff was the first ever published bythe Hespondents and the first ver published inthe Port of Chicago Prior topublication of this tariff and inanticipation that such publication might benecessary Respondents conducted asimple cost study covering the period October 28toNovember 81963 inaneffort todetermine specific railroad car and truck loading and unloading costs Respondents realized that the study was inadequate asabasis for apermanent rate structure and they thcn retainecll 1r Philip ELinnekin anauthority inthe field of cost accounting with extensive experience asaconsultant onlnarine terminal rate matters On Octo ber 261964 heissued apreliminary report hich was followed onFebruary 181965 byapreliminary study limited tothe cost of loading 1The Respondents are North Pier Terminal Calumet Harbor Terminals Inc Great Lakes Storage and Contracting Co laritime Services Ltd Rogers Terminal and Shipping Corporation and Trans Oceanic Termln al Corp and the Port of Chicago Marine TerminaJ Associa tion 11FMC



rIIIIIIIiINTERNATIONAL PACKERS LTD VNORTH PIER TERMINAL CO521 and unloading inland carriers This study was based oninformation supplied bysome four of the respondent terminals and covered opera tions during the months of October and November 1964 1r Linnekin concluded and soadvised the terminal operators that these studies together with the published rates of other terminals should provide areasonable basis for their initial tariff IIeurged however that amore substantive cost study bemade byall operators during the 1965 season After the opening of the 1965 season Respondents retained Mr Linnekin toconduct the further more definitive study hehadrecom mended This study covered the three month period of August September and October 1965 considered reasonably normal months representing about 40percent of the shipping season and included the operating results of five of the then operating members of the Port of Chicago Marine Terminal Association Data was submitted to1r Linnekin bythe terminal operators onthe forms which heprepared which included separate reports for each rail ear and truek loading and unloading operation These reports totaled some 19244 inall Tonnages man hours and direet costs were determined for truck labor lift trueks cranes cheekers foremen and overhead Ten per cent was added tocommodi tytotals asprovision for profit before federal income taxe sInsummary the study disclosed the following II1Short Total Total Cost Co tper Tons Cost and Profit 100 llJs All Commodities 242 169 635 350 698 885 144Prepalletized Cargo 8388 11923 13115 78t Containerized Cargo 1533 2199 2419 79t These costs did not include the facility cost factor The addition of that factor of 54pel 100 pounds made the total cost for each category respectively 198132if and 133i per 100 pounds These studies prepared byTitness Linnekin appeareel tobeinaccordance with principles underlying the socalled Freas Formula They are however limited tocost analyses and are not concerned with such other ratemaking factors ascompetition value and ability topay DISCUSSION Complainant has objected toseveral prOVISIOns of Respondents terminal Tariff FTh1C TNo 1alleging violations of the Act and seeking reparation The Examiner found nomerit inComplainant sallegations and recommended against reparation Veagree that rep aration isunwarranted but we find certain provisions of Respondeilts tariff toresult inunreasonable practices under section 1711FMC355 301 06935



528 FEDERAL MARITIME COMMISSION IIIIIIIiAt the outset inrererence tocertain allegations or Complainant itisunclear rrom the pleadings or rrom the record inwhat respects Com plainant sobjections are related toviolations or the Act Complainant has offered statements of dissatisraction with certain tariff provisions but has insome instances railed tospeciry iror inwhat sense any pro visions or the Act are contravened However we have considered Com plainant sgeneral allegations or unlawrulness and have attempted torelate them toeach or Complainant sspecific objections Definitions Complainant objects that noprovision ismade inthe definitions section or Respondents tariff for palletized goods containerized cargo or other types or normal rreight requiring less handling costs Itwas later stipulated bythe parties that this portion or the complaint has been satisfied byanamendment toRespondents Tariff No 2effective September 11966 Ove rtime Oharge Section 3or Respondents tariff reads inpertinent part The rates provided herein are for work performed during normal working hours Le800AMto1200Noon and 100PMto500PMMonday throngh Friday inclusive all holidays specified inthe collective uargaining agreement ineffect being excepted Overtime ork iework performed outside of normal working hours slIccifircl inthe collective bargaining agreement ineffect except asspecifically set forth inthe immediately preceding paragraph shall beperformed only bymutual agreement Complainant suggests that toavoid discrimination the tariff should speciry exact holidays and that overtime rates or various classes of labor should bespelled out toenable verification or charges Com plainant also objects tothe rererence tothe collective bargaining agreement since that agreement isneither public information nor filed with the Commission The Examiner stated that Complainant has made noallegation of unlawrulness but has merely expressed dissatisraction with the proyi sion The Examiner concludes there isnothing unla wrul about the prOVIsIOn The record isscant onthis point However we teel that the language of the tariff speaks tor itself and we find ittobeobjectionable inasmuch asitprovides tor overtime work tobeperformed only bymutual agree ment and does not speciry any standard ror determining rates tor such overtime work InEmpire State H1yTranrsp Ass nvAVM rican Export Lines 5FMB565 590 1959 we considered aterminal con ference tariff provision which provided tor anextra charge for loading 11FMC



INTERNATIONAL PACKERS LTD VNOR rHPIER TERMINAL CO529 or unloading cargo weighing 6000 pounds per piece Such charge was tobedetermined bynegotiation The tariff provided nostandards bywltich individual member terminals were tobeguided indetermining the special charge lVestated that The provisions of resIlondents tariff should bereasonably clear and precise inorder that itsapplication will beunderstood bythe terminals the truckers and the general public and sothat charges will beunifornl asbebveen shippers simila rlysituated Veconsider atariff provision such asthis aile under vhich itisimpossible tokno vthat acharge will beor how itwill bedetermined tobeanunjust and tlllreasonable practIce inviolation of section 17of the 1ct Vewill insist that this provision bemodIfied bythe inclusion of reasonable stand ards bywhich the individual terminals vill determine tbis extra hancHing charge uniformly InTruck and Lighter Loading and Unloading 9FTh1 C505 517 lD66 we were faced with the situation inwhich aterminal confer ence was performing certain lighter loading and unloading services ithout atariff onanegotiated basis iTestated that tothe extent such services are performed respondents are required tohave upublished tariff toinform potential recipients of such services of the exact charges tobeexpected Negotiated rates are unsatisfactory 1heprinciple or the above mentioned cases isequally applicable here Respondents hold themselves out toperform overtime services The tariff does not specify rates for such services Neither does itgive any indication other than the mutual agreement language astowhat criteria ill beused todetermine such rates This isunsatisfac tory and isfound tobeanunj ust and unreasonable practice uncleI section 17of the Act inasmuch asthere isnoguarantee that Respond ents overtime charges will beuniform for similarly situated users of He spondents services IIo7ever since the record contains noevidence that Complainant has ever been injured bythis practice itwin not support anaward of reparation ethink the above applies with equal force tothe listing of specific holidays instead of referring tothose specified inthe collective bar gaining agreement and we conclude that Respondents fttilure todosoisanunreasonable practice under section 17Thr eeOOlock Rule The last paragraph of the overtime charges section of Hespond ents tariff reads Any carrier inline toreceive or discharge cargo by300PMand vhieh has been checked inwith the Receiv ing Clerk or Delivery Clerk asthe case may beand isinaUrespec tsready toheloaded or unloaded shall beworked at the straight time tariff rates until loading or discharging iscompleted with the exception of refrigera ted cargo 11FMG



530 FEDERAL MARITIME COMMISSION Complainant charges that the exclusion of refrigerated cargo from the applica bility of this provision results indiscrimina tion and preju dice On the face of the provision itisapparent that general cargo ispreferred over refrigerated cargo inrespect tothe three oclock rule Veconclude however that such preference isnot soundue astoresult inaviolation of the Act Respondents have offered testimony undisputed inthe record wlrich serves toexplain the difference intreatment Respondents eXplained that refrigerated cargo isexcluded from the application of the three oclock rule because Respondents are unable topredict vhen rain mechanical breal dowll labor disputes or other factors might cause the cessation of loacling or unloading of the vessel Respondents state that unloading of refrigerated cargo from the truck vould cease inthat event because unlike general cargo refrigerated cargo cannot beset just anywhere inthe arehouse or onthe dock for sustained periods of delay awaiting resumption of vessel loading Respondents feel they should not berequired toguarantee tlle completion of truclt unloading because todosowould place them inthe position or being responsible for refrigerated cargo ontheir premises when theydonot have ade quate storage facilities toprotect refrigerated cargo For the reasons advanced byRespondents which were undisputed byComplainant we find that Respondents practice of eXBrnpting refrigerated cargo from the benefit or the three oclock rule resu tsinnoviolation or the Act Extra Service Ohw geHespondents tariff has aprovision entitled Extra Service Gharges1l which reads asfollows When loadIng or unloading isinother than the ocean biUof hiding lots requiring special stowage split deUveries 11fl ndling sorting grading or otherwise selecting the cargo for the convenience of the carrier shipper or cOQ oignee the lerminal Operator shall make anextl acharge for each such service tothe party ordering the service Complainant al1eges that this provision allows acharge which istoo broad and indefinite and whieh should berest ricted toactual labor used inextra service Complainant states that the actual man hour rates ineffect should beshown inthe tariff toenable the exporter or importer toaccurately check the charges and toavoid discrimination bet ween shippers The Examiner found that there isinsufficient record testimony toshow that this provision isinviolation of any statutory provisions Tedisagree vith the Examiner sconclusion since asinthe case of the overtime charge provision tIlis provisJOn contains nostandard 11FMC



INTERNATIONAL PACKERS LTD VNORTH PIER TERMINAL CO531 of determining rates tobeapplied onsuch extra services For the same reasons advanced inrespect tothe overtime charge provision we find theextra service charge provision tobeanunreasonable practice under section 17of the Act Respondents will berequired toinclude intheir tariff some reasona ble standard toenable users of the services todeter mine npplicable charges Complainant admits that hehas had noshipments towhich this provision applies and that hewas never billed for extra charges For these reasons Complainant isnot entitled toreparation onaccount of the unreasonable practice Free Time Respondents rule regarding free time provides five days for import cargo and ten days for export cargo but states that nofree time shall beallowed onrefrigerator cargo Complainant isof the opinion that failure toallow fyee time onrefrigerator cargo isunreasonable and diseriminatory Complainant argues that Respondents eould allow free time onrefrigerator cargo and still protect themselves byinclud ing intheir tariff aclause which relieves the terminal operator of liability for deterioration of refrigerator cargo left during free time periods The Examiner concludes that there was insufficient record evidence tosupport the allegation that lack of free time onrefrigerator eargo islmreasQnable and discriminat ory vVe agree InInvestigation of Free Ti l11e Practices Port of San Diego 9FMC525 539 1966 we considered certain free time practices and st nted Thus the establishment of the minimum amount of free time which under the lawmust begranted bycarriers isarelatively simple proposition the period must berealistically designed toallow the consignee sufficient time topick uphis cargo taking into account physical limitations of the facilities other delays etc iethe socalled transportation necessities of the particular port or terminal Indetermining whether Respondents are justified indenying free time torefrigerator cargo we must take into account the physieal limitations of Respondents facilities and the necessities of Respond ents terminal The record shows that Respondents have very little storage space for refrigerator cargo and inthose terminals inwhich itdoes exist storage isprovided for the benefit of the vessel operators and isnot offered toshippers asapublic service Consequently Re spondents generally attempt tohandle refrigerated products incoordination with the loading of the vessel thereby precluding any stor age or placing onthe dock for sustained periods of time Itisapparent that Respondents donot have the facilities toprovide Tree time on11FMC



532 FEDERAL MARITIME COMMISSION refrigerator cargo and therefore their failure tosoprovide isneither unreasonable nor unduly prejudicial Furthermore the record shows that various other terminal operators throughout the country have similar rules denying free time onrefrigerator cargo Complainant ssuggestion that Respondents provide free time onrefrigerator cargo while disclaiming liability for deterioration islike wise objectionable As pointed out byRespondents itwould beunwise for them toattempt such aprocedure inasmuch astheir insurance underwriters were of the opinion that asapublic terminal Respond ents could not contract away their liability lVharf DemJUrrage Respondents tariff provides for ademurrage charge against the mvner of import cargo ifthe eargo remains onthe pier after expira tion of free time Complainant states that cargo isfrequently held uponthe pier while awaiting Government inspection and that toassess demurrage charges when the cargo isheld updue tonofault of the importer isunreasonable The only evidence tosupport Complainant sallegation that Gov ernment inspection officials have held upcargo beyond free time periods isComplainant stestimony tothe effect that itisfairly common that the Department of Agriculture isunable tomake acomplete inspection durilig the five day free time period Complainant switness however admitted that their company has never been assessed demur rage charges under this provision of the tariff While we agree with Compla inant that animporter should not beassessed demurrage charges vhen cargo isheld updue tonofault of his own the record before usdoes not sufficiently establish that such does occur at Re spondents terminals Accordingly we find noillegality inRespondents demurrage charge provision Loading and Unloading Charge Respondents tariff assesses acharge of nine cents per 100 pounds for the service of loading and unloading cargo toand from railroad cars and trucks Complainant suggests that the nine cent rate isunreasonable inas m1Jch asitgreatly exceeds the actual costs of loading and unloading trucks inthe Chicago area Complainant has offered certain testimony from acompilation made bythe Interstate Commerce Commission which issaid tosupport the proposition that truck loading or unload ing charges inexcess of three or four cents per 100 pounds would beexcessi veand unreasonable 11FMC



INTERNATIONAL PACKERS LTD VNORTH PIER TERMINAL CO533 The Examiner correctly recognized that this same tariff charge was given full consideration byusinDocket 65120rown Steel Sales 1MvPort of Ohicago Marine Terminal Association 7SRR1015 January 271967 adopted Initial Decision Vethere found that the nine cent rate was not anunjust or unrea sonable practice did not unduly or unreasonably prejudice shippers using the Port of Chicago did not operate inamanner detrimental tothe commerce of the United States and was not contrary tothe public interest Nothing has been offered inthis proceeding which would cause ustochange our conclusion reached inDocket 6512The testimony offered byComplainant isof questionable relevance or probative value inasmuch asthe cost figures which are said byCompainant todemon strate loading costs at Chicago did not include allmvances for super vision billing and clerical expense cost of facilities or overhead On the other hand the cost figures offered byRespondents inDocket 6512and again inthis proceeding are significantly more thorough and reliable Veighing Complainant sevidence here against our con clusion inDocket 6512that Respondents expense of truck loading exceeds itscharge of nine cents per 100 pounds we cannot conclude asComplainant would wish that the nine cent charge isexcessive COluplainant further charges that Respondents loading and unloading rate isobjectionable inthat itfails toclassify charges astocommodities and handling characteristics thereby resulting indis crimination against easier handled cargo Complainant isparticularly disturbed byRespondents failure topublish alower charge for pal letized and container cargo Asimilar challenge of the same tariff provision was made inDocket 6512supra There we found noviolations but we stated that the prolonged continuance of the across the board nine cent charge may besubject toquestion Vepointed out that while Respondents acted ingood faith inthe first instance ininitiating the disputed rate they would subsequently gain sufficient experience toenable them todeter mine arate structure under which the charges will becompensatory and will beborne bythose for whom the services are rendered vVe warned that prompt action tothis end isexpected Since the same tariff isinquestion here our previous findings and conclusions are applicable The Examiner observed that inasubsequent reissuance of their tariff Respondents infact published alower charge for palletized and container cargo Fl 1CTNo 2vVe have examined Respondents latest reissuance of their tariff onfile here Fl 1CTNo 4effective April 81968 and have found that Respondents have incertain respects published rates related tocommodities and handling characteristics 11FMC



534 FEDERAL MARITIME COMMISSION Consistent with our conclusions inDocket 6512sltpra we find nothing unlawful inRespondents failure toclassify charges astohandling characteristics of commodities initstariff FMCTNo 1Our examination of Respondents subsequent tariffs demonstrates con tinuing good faith ontheir part Complainant also objects toRespondents truck loading and unload ing rate provision because itfails toprovide for apartial loading or unloading charge ontruck deliveries The term partial loading or unloading refers tothe practice of moving cargo between aplace onthe dock and the tail gate of the truck but involves nomovement of cargo onthe truek Complainant states that many truck tariffs provide that the driver and sometimes ahelper will move the cargo onthe truck toand from anarea directly accessible tothe tail gate Under Respondents tariff this isnot permitted since Respondents tariff does not provide for partial loading or unloading Respondents point out that they are unable toprovide partial load ing and unloading services because the union contract between Loeal19 of the International Longshoremen sAssociation and the incli vidual Respondents states tha tthe trucker shall at notime handle any cargo Respondents fear that toallow partial services would result inimmediate labor trouble and most likely astrike Vehave previously considered the failure of aterminal ope rator toprovide apartialloadillg and unloading and found ittobejusti fied InEmpire State llwy11a1l8p Ass nsupra at p589 we stated that the elimination of partial service would relieve congestion at the piers reduce costs and ould remove animportant area of friction and dispute between truckers and termina lsVefind that Respondents failure here toprovide apartialloacling and unloading serivce has not been shown toresult inviolation of the Act CONCLUSION vVe have considered the complaint initsentirety and have found Respondents tariff provisions regarding overtime charges and extra service charges toresult inunreasonable practice inviol ation of sec tion 17of the Act The record shows that Complainant has suffered noinjury asaresult of such practices andaccordingly the requested reparation isdenied SEAL Signed THOMAS LISI Secretary 11Fl1C



INTERNATIONAL PACKERS LTD VNORTH PIER TERMINAL CO535 FEDERAL l1ARITIl 1ECOl 1lVIISSION DOCKET No 6511INTEHNATIONAL PACKEHS LIMITED vNOUTII PIER TERMINAL COETAI ORDER This proceeding having bpeninitiated bycomplaint of International Packers Limited and the Comm ission having fully considered the matter and having this date Ilade and entered of record aReport con taining ttsfindings and conclusions thereon which Report ishereby referred toand made apart hereof Itisorde1 edThat respondents beand they are hereby notified and required tocease and desist from engaging inthe practices found herein tobeunreasonable under section 17of the Shipping Act 1916 46DSC816 and Itisfur the Olyle edThat respondents beand they are hereby requiTed within 30days after the date of service of this order tomodify the provisions of their tariff inaInanner consistent with our Report herein and Itisfurther ordered That the complaint inDocket No 6511IShereby dismissed By the Commission SEAL Signed THOMAS LISI Secretary 11FMC



TABLE OF COMMODITIES Furniture Los Angeles toHa waiL 134 General Hong Kong United States Atlantic and Gulf 168 Household goods North Atlantic toMediterranean 202 Iron and steel New York toPuerto Rico 149 537



INDEX DIGEST Numbers inparentheses following citations indicate pages onwhich tJbe pavticu lar subjects are considered ADMINISTRATIVE PROCEDURE ACT See Practice and Procedure AGREEMENTS UNDER SECTION 15See also Terminal Operators Wharfage Ingeneral There was noevidence of anunfiled section 15agreement between acarrier and shipper van lines The carrier srates were available toall shippers aliike The reeord showed only anassociation between the carrier and itseustomers Rates onUSGovernment Cargoes 263 28285 Tothe eXltent that acarrier member of conferences wHI transport cargo inathrough mo vement between inland ports and ocean ports itwill engage inactivities beyond the scope of the approved conference agreements and dual rate contracts and thus not subject totheir provisions The carrier wHl not befree touse adual ratesystem for any portion of iots through movements Tothe extent the carrier will engage inaport topol tmovement itwill still besubject toall of itsconference obligations Tothe extent the conferences abtempt toapply their arrangements tocargo involved inother than port toport move ments their conduct isunlawful asunauthorized bytheir approved arrangements The carrier scharge for the water portion of itsthroug1h service need not bethe same asthe port itoport rates inthe conference tariffs Container Marine Lines Through Intermodal Container Freight Tariffs Nos 1and 2FMC Nos 10and 11476 490 492 Contention of aconference member that thefi1ing of papers inaproceeding investigating itstariffs bythe other conference members constitute anunap proved section 15agreement inasmuch asthe member did not authorize the filing and the conference agreement requires unanimous vote iswithout merit Such interpretation would thwart the conference from bringing anaction against amember for any violation of the Shipping Act This would beagainst the public interest and the Commission could not approve any agreement authorizing such aneffect Id492 Antitrust policy See also Merger of carriers Antitrust exemption which results from approval of agreements under seotion 15was granted byCongress only onthe asumption that the anticompetitive combina tions thereby authorized would beeffectively supervised and controlled byanagency of the government Oalcutta East Coast of India and East Pakistani USAConference 4346Approval Agreement among three carriers which would perm tjoint data processing and joint purchasing programs was approved inthe absence of any showing of 539



540 INDEX DIGEST unjust discriminati On unfairness detriment tOcommerce Or any vi Olation Of the Act IteQuId nOt beassumed that the carriers were attempting tQinduce illegal price discriminatiQn unjustified vOlume disc Ounts On purchases Of fuel oil Agreement fOr COns Olida tiOn or Merger Between American Mail Line Ltxl American President Lines Ltd and Pacific Far East Line Inc 536870Anagreement between acOnference inthe NOrth Atlantic Mediterranean Out bound trade and acOnference inthe SOuth Atlantic and Gulf Mediterranean Outb Ound trade prQviding that tJhe chairmen Of the cOnferences may discuss transp Ortati onconditi Ons and agree tOrec Ommend tOtheir respeotive cOn ference member lines the adopti On Of Ocean freight rates and practices applicable tQcomm On cOmmodities isanagreement all Owing the cOnferences jointly tOfixand regulate rrutes The agreement isnOt cOntrary tOthe public interest and there isnOshOwing Of any reas Orra ble probability Of detriment tOcommerce Of the United States The agreement shOuld beappr Oved ince inter alia itwOuld benefit cOmmerce byassisting inmaintenance Of llOn discriminat ory rates appli cable tOpOrts inthe different ranges Uniformit Of rate actiQn wOuld tend toeliminate preferences between pOrts Inter CQnferen eAgreements United States Mediterranean Trades 183 189 193 195 Conference agreement gOverning trade between certain United States ports and ports inseveral SOuth American countries isappr oved Pr Ovisi Ons Of the agreement which rec Ognize the policies Of the United States and Brazil with respect tOtheir fOreign cOmmerce and merchant marines were nOt Objecti Onable under secti On 15The agreement dQes not bind cQnference members tOany posi tive acti On infurtherance Of Pan Americanism national flag lines vis avis third flag carriers and does nOt require members tOrelinquish their right tQfuture neg Otiati Ons On any ter ms and cOnditi Ons Of the agreement Or their rights tOappeal any cOnditi On that might devel Op inthe future Or their rights tOappeal any quOta Or cOnditi On set upbyany pOOling agreement Inter American Freight COnference Agreements NOs 9648 and 9649 and Other Related Agreements 332 336 338 Anevidentiary bearing isnOt required bef ore appr Oval Of acOnference agree ment inatrade tOpermit expl Orati On of alleged malpractices inthe trade Of the effects Of decrees Of afOreign cOuntry whose cOmmerce was inv olved inthe trade Or whether the agreement represents the fun agreement of the parties Tbere isneed tOrest Ore sOme fOrm of sta1bHity and Order inthe trade whether Or not actual malpractices exist Absent anagreement the fOreign gOvernment may unilateraUy allocate shipments tOassure minimum par tici pati On Of nati Onal flag lines and apprQval will nOt affect the pOwer Of the gOvernment tOtake such action Existence Of Other agreements already filed Or tObefiled oOes not render the subject agreement less than complete The cOnference agreement isaself cOntained agreement and does nOt prevent the parties frOmentering int OOther agreements which can beacted On when tiled with the CommissiQn Td340 342 Appr Oval of cOnferen eagreement does nOt mean that the COmmissi On isrelin quishing cOntrol Over the trade The agreement isappr Oved fOr aperi Od Of 18mOnths The trade isOne inwhich relatively shQrt periods Of time can produce significant changes incircumstances The limita tiOn will give the panties anOpp Ortunity tOrest Ore Order inthe trade and al IOwthem tOdem Onstrate that the cOnference will Operate tOthebenetit Of the Shipping public Id342 343 Cancellation COnference agreement iscancelled fOr failure Of certain members tocOmply with subpoenas lawfUlly issued pursuant tOsecti On 27Of the Shipping Act



INDEX DIGEST 541 The public interest requires that the Commission remove the aegis of section 15from the concerted activities of ananti competitive combination whose refusal tosupply lawfully demanded information frustrates the liOmmission seff9rts at effective supervision and control of those activities and deprives ashipper inour commerce of the necessary means toprosecute his complaint of unlawful rates under the Shipping Act Failure tocancel would grant the parties that unrestricted right of action which Congress withheld in1916 Oalcutta East Coast of India and East Pakistan USAConference 4347Failure of Congress toenact Commission proposals tocondition approval of agreements under section 15upon designation of aperson onwhom service of process could bemade within the United States and upon aprovision inthe agreement for advance agreemerut for submission of informatJion wherever located ifrequired byproper Commission order did not mean that the Xmmission lacked the power tocancel anapproved agreement for failure of con ference members toproduce documents under subpoena The legislative history showed that at the request of the State Department acommittee of one house rejected anamendment passed bythe other Congress left the agency spowers torequdre production of documents located abroad asthey were under existing lawId4748Exercise of the Gommission spower tocancel aconference agreement for failure of some members tocomply with subpoenas would not bewithheld because the demands had not been made onthe conference itself The conference isonly itsmember lines Id4849Cancellation of conference agreement for failure of some conference members tocomply with subpoenas for production of documents located abroad would not bewithheld because other members offered full compliance Continued oper ations of the conference could or would bescreened from Commission supervision insofar asthat supervision was dependent onfull complian ewith lawful demands for information Such aresult was not tobecontemplated lightly since because of itsnature effective superviSion was almost totally dependent upon the Commission sready access toinformation onconference activities and actions Id49Indetermining tocancel aconference agreement for failure of some members tocomply with subpoenas for production of documents located abroad itdid not matter that members refusing compliance were doing sobecause of laws or decrees of their respective sovereigns Effective regulation isthe sine q114 non for anUtrust exemption under the Shipping Act and since regulation isdirectly dependent upon compUance with the Commission slawful orders the Commis sion cannot ifitistodischarge itsstatutory responsibilities continue anexemption for the concerted activities of any combination even aportion of whose members refuse compldance This isnot interfer nce with the internal affairs of foreign nations nor punishment for activity over which conference members have nocontrol Carriers willing tocomply with the subpoenas were free tofile anew conference agreement Id4950The Commission did not lack substantial evidence upon which tobase can cellation of aconference agreement for failure of some conference members tocomply with subpoenas for prOduction of documents located abroad No dis tinction exists between disapproving anewly filed agreement and cancelling analready approved agreement Even ifitdid the agreement should becancelled ascontrary tothe Dubie interest within the meaning of section 15Id50



542 INDEX DIGEST Anagreement between competing carriers tomerge since iteliminates all competition between the parties iswithin the literal language of section 15asanagreement controlling regulating preventing or destroying competition Under the plain meaning rule of statutory construction the Commission would have jurisdiction over the agreement However the applicability of the rule today would seem at best doubtful and itsvalidit 7bas been seriously challenged bythe Supreme Court Agreement for Consolidation or Merger Between American Mail Line Ltd American President Lines Ltd and Pacific Far East Line Inc 5356Neither the language of section 15nor itslegislative history shows that Congress did not intend section 15tocover agreements between carriers tomerge Cong ress recognized that itcould not legislatively control foreign mergers Areasonable construction of section 15would normally exclude foreign mergers from itscoverage just als itwould include domestic mergers As toamerger between aUSflag and aforeign flag carrier there might bedifficulties but nomore than there would beunder the antitrust laws were business entities other than common carriers bywater involved inthe hypothetical merger The Commission isconcerned with equality of treatment regardless of flag under the Shipping Act Subjecting anagreement between USflag carriers tomerge toCommission scrutiny under section 15will not operate tothe detriment of foreign flag carriers Provisions of the Interstate Commerce and Federal Aviation Acts referring tomergers were enacted after section 15and the subsequent specificity onthe part of Congress inthose Acts does not diminish the broad authority given insection 15over anticompetitive agreements Provision insection 15for continuing supervision over agret ments where itiscalled for does not limit the Commission sauthority toonly those agreements Approval of anagreement tomerge might bewithdrawn or the agreement ordered tobemodified Just what the consequences would bewere not before the Commission and speculations would befruitless Id51Commission lack of power toorder divestiture which power both the Ica and CAB get from section 11of the Clayton Act does not mean that the Com mission lacks jurisdiction over mergers between carriers Ifthere isamerger byagreement the agreement must befiled for approval under section 15and ifthe agreement isapproved the merger takes place Ifthe agreement isnot filed and isnevertheless carried out the parties are at large under the antitrust laws and any remedy appropriate tothose laws would beapplicable Id61The inclusion of the Commission insection 7of the Clayton Act while perhaps not anunqualified acceptance of section 15merger jurisdiction showed that Congress was aware that the Commission claimed such jurisdiction The Com mission has onseveral occasions notified Congress that ithas such jurisdiction Id6566Agreement among competing carriers tomerge issubject tosection 15and tothe extent that the section does not contain such words asmerger or corporate unifications indescribing the fagreements covered therein some implication isadmittedly involved But agreat number of the agreements such asterminal leases transshipment agreements and ahost of agency agreements are not byname expressly included insection 15Agreements tomerge are literally agreements controlling regulating preventing or destroying competi tion and when approved are expressly exempted from section 15The principle that repeals of the antitrust laws byimplication are disfavored isnot applicable Id66



INDEX DIGEST 543 Merger agreement among competing carriers isapproved onthe basis of the findings and conclusions inthe Initial Decision Question of the impact of the merger onsubsidy isamatter for the Maritime Administration Employee pro tection and prevention of local labor problems are peculiarly within that area of labor management relations which has been considered tobeapart of managerial discretion beyond regulatory intervention bythe Commission and itspredecessors lheagreement islllore than amere agreement toagree and issufficient for approval Agreement for Consolidation or Merger Between American Mail Line Ltd American President Lines Ltd and Pacific Far East Line Inc Id8182Carriers seeking approval of amerger agreement were nOlt required tojustify the merger byshowing that itwas necessary toproduce important public bene fits and was based onaser ious transporta tion need This isinconsistent with the plain words of section 15aswell aspriar Commissian and caun decisians Such showing isnot necessary where itdoes not appear that anagreement would otherwise becantrary tothe public interest 01detrimental tocommerce The standards af section 15are the ulti mate and anly bases for disapI rOval Id105 106 The Commissian isnot tomeasure proposed agreements bythe standards of the antitrust laws and infact cannot decide definitely whether acontemplated transaction isfarbidden under any af the ramifications af thase laws neveI the less itmay not ignore their policy The public interest within the meaning of sec Uons 15incl udes the natianal policy embodied inthe antitrust lmvs Id106 Section 7of the Clayltan Act sets forth the policy af the antitrust laws can cerning mergers Mergers are restrained tothe extent tha tsuch cambinatians may tend tolessen competition 01tend tocreate amonopoly Id100 107 The cauvts have developed market analysis principles todetermine the prob able effect af amerger tolessen competitian or tend tocreate amonopoly Under the antitrust laws this effect must bemeasured within adefinite area af effec Itive competitian 01relevant market astopraduct or services and astogeo graphical boundaries The rele ant geographical market incannection with apraposed merger of carriers would bethat partion af the United States which utilizes ocean transportation af freight between Califarnia and the Far IDast The auter boundary af the relevant service market wauld betransportation between the Far East and California indry cargo vessels Id107 108 The relevant service market inconnection with apropased merger of subsi dized carriers wauld betransportatian between California and the Far East indry cargO vessels Afurther restriction tosubsidized USflag liners only was clearly artificial The slightly broader classification of all USflag liners was subject tosimilar cr1tici smUSflag liners were indirect competitian with foreign flag liners The most important relevant market question was whether the services of nonliner vessels should beconsidered Whether the relevant market far antitrust purposes should bethe liner market only 01liners plus nonliners market share was bynOmeans cantrolling astothe public interest which was the ultimate test Id108 110 Amerger must beflmctionally viewed inthe context of itsparticular industry The significance of merging carriers aggregate shar eaf the market was con siderably diminished bythe nature of the shipping industry Ocean carriers inour foreign commerce are subject tosome rate reguhlltion byt1le Commissian and the Shipping Act provides aneffective safeguard against the evils attending 355 301 06936



544 INDEX DIGEST monopoly Control of cargo rates and practices byasingl ecarrier nomatter how large isvirtually impossible Id111 Ease of market entry and the existence of interflag eompetition makes itapparent th1lJt for asingle ocean earrier even with what would beconsidered insome industries adisproportionate share of the mark et tocontrol prices or exclude competition isnot practically possible alt least inthe trade served bythree carriers proposing tomerge Id112 No sUibstanU al increase ineconomdc concentration will result from the merger of American President Lines and its93percent owned subsidiary American Mail Line The concentration resulting from the merger of Pacific Far East Line issomewhat diluted bythe affiliation through common ownership of stock which has existed for more than 10years Congress concern with concentration assuch isdirected toeconomic concentration inthe American economy USowned carriers inforeign commerce are apart of the American economy but foreign owned carriers are not Foreign carriers are free toconcenltrate and have done soThis must beconsidered inweighing the merger of USflag carriers inthe same trade areas Id112 113 Under circumstances where USflag participation incargoes inbound and outbound between California and Japan had been decreasing steadily itwould serve the public interest topermilt amerger of three carriers serving the trade which would improve the efficiency and ability tocompete of USflag vessels serving the trade aswell asless profitable trades without stifling or excluding either USflag or foreign flag competition Id113 The record establishes that substantial economies and efficiencies of scale will result from proposed merger of three carriers serving trade between California and Japan Itisnot material that the stockholders of the merging companies will benefit Inthe view of the Supreme Court the public interest isserved byeconomy and efficiency inoperation Id113 114 Merger between three carriers serving the California Far East trade will not tend tocreate amonopoly or lessen competition except for elimination of such service competition asexists among the merging carriers inaportion of trade route 29Ample competition will remain asanother carrier isabout toenter this trade Id114 Proposed merger between competing carrier isnot discriminatory or unfair asbetween other carriers or shippers or other classes referred toinsection 15Shippers and ports will bebenefitted byimprovements inservice The record does not establish the probability of any destructive or stifling effect upon competition or any competitor Id115 Contractual and legal obligations of carriers proposing tomerge assub sidized carriers and resulting control through MarAd over their maximum and minimum sailings and their trading areas have been considered Itisnot necessary torely onthese and thus topass ontoMarAd responsibility for preventing any injurious effects of the merger nevertheless itisrecognized that asamong subsidized USflag carriers the existing power of government control would make destructive competition impossible inpractice Id115 Itisnot certain whether proposal of carriers tomerge would violate the antitrust laws but the Commission need not determine this and infact cannot definitively dosoTothe extent that itdoes touch upon the policy of the antitrust laws the benefits of the merger will outweigh any potential injury Itiscon cluded that the merger will not becontrary tothe public interest detrimental tocommerce of the United States or invi01ation of any provision of the Shipping Act Id115



INDEX DIGEST 545 Modification The Commission may disapprove or modify aconference agreement where aconference rate issounreasonably high or lowastobedetrimental tocommerce of the United States Rates onUSGovenunent Cargoes 263 282 Itisthe policy of the Commission towithdraw approval of agreements where they have become dormant Where there isnoneed for asection 15agreement leaving such agreement onthe books toawait afuture event which was con templated byoriginal approval tends tohandicap Commission responsibility tosee that section 15agreements operate inamanner consistent with lawConference agreements having astheir very core the negotiation of rates with MSTS anactivity which cannot beimplemented at present must bemodified todelete authorization tonegotiate rates with MSTS 1d286 287 Rates The Commission and itspredecessors have uniformly held that the expression every agreement insection 15does not include routine operations relating tocurrent rate changes and other day today transactions Routine operations has consistently been interpreted bythe Commission toinclude conventional rate changes Boston Shipping Assn Inc vPort of Boston Marine Terminal Assn and Massachusetts Port Authority 15Section 15allows carriers toband together for joint ratemaking purposes However aconference isnot permitted toenglage inactivity which isincom patible with the regulatory purposes of the Act Aconference nomatter what authority itsorganic agreement may contain isnot authorized toviolate other provisions of the Shipping Act nor the general standards of section 15Rates onUSGovernment Cargoes 263282 Conference agreement under which rates onmilitary cargoes were reduced sothat they were noncompensatory with the design of driving acompetitor out of the trade had operated inamanner which was knowingly at odds with the requirements of section 18b5and which was detrimental tocommerce and contrary tothe public interest The agreement therefore operated inamanner which was inviolation of section 15Id283 Fixing of special reduced rates byaconference onopen rated commodities was not aratemaking action resulting from anunfiled and unapproved agreement The conference agreement expressly authorized conference members top1ace special conditions onopen rated commodities Moreover the tariff specifically required that all tariff rules and regulations must beobserved with respect toopen rated items This would of necessity include those relating tothe rate reductions provided inthe tariff Speci al Rates toAlexandria and Port Said North Atlantic Mediterranean Freight Conference 291 296 Right of independent action Revision of terminal tariff byone member of terminal association acting under the right of independent action of the basic agreement was within the scope of the basic agreement The agreement expressly provided that the party proposing achange reserves the right tomake iteffective at itsown wharves or piers regardless of the action of the other terminal operators The only limitation onthe right was adequate notice tothe others and such notice was given Boston Shipping Assn Inc vPort of Boston Marine Terminal Ass lland Massachusetts Port Authority 167Conference agreement does not have toprovide for the right of members toact independently onrates etc because of decrees and resolutions ofa foreign country involved inthe trade which decrees reserved exports of the foreign



546 INDEX DIGEST country toconference members Inclusion of anindependent action clause will not create any outside competition and asfor competition within the confer ence the agreement provides for asmuch asmost other conference agreements Inter American Freight Conference Agreements Nos 9648 and 9649 and Other Rela ted Agreements 332 338 340 Self policing Self policing system which provides for review of Neutral Body decision byapanel of arbitrators isapproved Adenovo trial before the arbitrators isnot required Review islimited toconsideration of the record of the neutral body sproceeding together with pleadings tobesubmitted bythe parties The arbitra tors are free toreach their own decision onthe question of guilt and onthe level of the fine tobeassessed Modification of Self Policing Provisions of Agree ments No 150 and 3103 434 440 441 Unapproved agreements Where there was asubstantial identity of membership intwo approved con ferences the existence of anunfiled and unapproved agreement tofixrates could not beinferred from instances of identical or parallel rate actions fol lowing the legal conveyance of information from one tothe other Inter Confer ence Agreements United States Mediterranean Trades 183 196 BILLS OF LADING Carrier providing athrough transportation service port toport between the United States and the United Kingdom and inland transportation inthe United Kingdom must revise itsbills of lading tomake clear that itisaccepting com mon carrier responsibility for the through movement Container Marine Lines Through Intermodal Container Freight Tariffs Nos 1and 2FMC Nos 10and 11476 484 485BURDEN OF PROOF Whether or not Hearing Counsel had the burden of showing that rates and charges which were not suspended were unjust or unreasonable was not determinative of the proceeding since the carrier had justified itsrates and charges onthe basis of sufficient evidence of record American Union Transport Inc Increased Rates and Charges onIron and Steel New York toPuerto Jtico 149 154 155 Section 3of the Intercoastal Act provides for hearings concerning the lawful ness of new rates filed with the Commission The second paragraph of the sec tion provides for suspension of such rates pending hearing and decision and further provides that at any hearing under this paragraph the burden of proof toshow that the rate isjust and reasonable shall beupon the carrier or carriers The paragraph referred tointhe quoted sentence refers only tosuspension rate cases Investigation of Minimum Charges and Terminal Delivery Services Atlantic GulfJPuerto Rico Trades 222 230 Both section 3of the Intercoastal Act and Rule 100of the Commission sRules of Practice and Procedure quite clearly place the burden of proof onthe carriers only insuspension rate cases The legislative history does not support the view that carriers were also tohave the burden of proof innon suspension cases Id231 Where anon suspended rate ispreferential onitsface and isnot suspended the carrier must goforward and show why the prima facie preference should not befatal toapproval Id232



INDEX DIGEST 547 Where arate increase was not suspended Hearing Counsel had the burden of proof under section 3of the Intercoastal Act and Rule 100of the Com mission srules toshow that the increase was unreasonable Since the burden was not met the increase was not unreasonable Id232 DEFERRED REBATES Action of acarrier inchanging itssupplier of chinaware did not violate section 14First Itvas immaterial whether the carrier was pressured into the change bythreats of loss of commercial shipments Ifbyany stretch of the imagination the carrier saction was adeferred rebate itwas not the kind or descrip tion defined insection 14First Maddock Miller Inc vUnited States Lines Co 2831Section 14lfirst applies only tocommon carriers Thus acomplaint cha rging deferred rebates bypersons other than common carriers was dismissed astosuch persons Id32DEMURRAGE See Free Time DISCRIMINATION See also Dual Rates Free Time Rates Revision of terminal tariff toassess wharfage against the vessel rather than the cargo was not aviolation of section 16asbeing unjustly discriminatory against the carriers who had historically used the terminal spiers and unduly prejudicial infavor of carriers who used other piers inthe port involved at which nosuch charge was assessed Unless aterminal operator controls both terminals at which the different charges are assessed the terminal operator cannot beheld tohave illegally discriminated against or preferred acarrier The tariff involved was that of the Port Authority which owned all of the public terminals but which controlled the wharfage charges onl at the piers which itoperated The wharfage charge had been assessed against all carriers which used the Port operated piers The Por tAuthority slack of control over the level or method of assessment of wharfage charges at piers not subject toitsoperation precluded the existence of any unlawful discrimina tion or prejudice Boston Shipping Assn vPort of Boston Marine Terminal Assn and Massachusetts Port Authority 178No illegal discrimination or prejudice could beattributed toaPort Authority terminal tariff revision toassess wharfage against vessel rather than cargo at piers operated byPort Authority leaving the charge against cargo at the piers of other terminal operators who were lessees of the Port Authority Toconstitute aviolation of section 16there must always begiven unequal treatment of persons bythe carrier or other person subject tothe Act The manifest purpose of the section istorequire those subject tothe Act toaCCOrd like treatment toall shippers who apply for and receive the same service The Port Authority had afforded equal treatment toall carriers ShK ethe tariff revision was put into effect and the charge had been assessed equally against users of the POl ltAuthority operated piers There had been noshowing of any competitive dis advantage injurious toany vessels using the Por tAuthority operated piers Id8Under section 2of the Interstate Commerce Act the counterpart of section 17of the Shipping Act discrimination arises when two shippers of like traffic shipping over the same road between the same points under substantially similar circumstances and conditions are charged different rates Unlike section 3the counterpart of section 16the equality required under section 2isnot dependent upon any showing that the shippers or consignees involved compete inthe market



548 INDEX DIGEST place Vhere the conditions of section 2are met acarrier may not make adiffer ence inrates because of differences incircumstanc esarising either before the service of the carrier began or after itwas terminated nOr ma yacarrier make adifference inrates based upon the identity of the shippers and this issowhether the unfayored shipper isinjured or not NOl thAltlantic Mediterranean Freight Conference Rates onHousehold Goods 202 212 Under the Interstate Commerce Act toconstitute unjust discrimination there must betwo shippers of like traffic over the same line between the same points under the same circumstances and conditions but who are paying different rates Insuch acase itisimmaterial that the shippers are not incompetition with each other Where the service isdifferent or the transportation isbetween different localities itisacase of undue or unreasonable preference Ol prejudice unless the many relevant considerations render the different rates reasonable Ordinarily the shippers involved must becompetitors Applying this construction of the terms of sections 16and 17of the Shipping Act will not result inwhole sale destruction of Shipping Act precedent Id213 Whether unjust discrimination under section 17also constitutes undue or unreasonable preference or prejudice under section 16isnot decided Section 17applies only tocommon carriers bywalter inforeign commerce and ifthe circum stan ces and conditions constituting unjust discrimination under section 17are nrtencompasSled within the scope of seem on16itmay bepossible toargue that unjust discrimination isnot prohibited inoffshore domestic trades ahighly dubious constructon Ifthe Act Id214 footnote 20Anumber of cases clearly indicate that predecessor agencies of the Commission were aware of the difference between sections 16and 17of the Shipping Act Lethe distinction between unjust discriminrution onthe one hand and undue or unreasonable preference onthe other asbetween shippers While discussions inmany precedents often use preference or prejudice and discl imination interchangeably the actual conclusions inagreat many ifnot aUare based upon the distinction between the two Id213 216 Whatever Ithe criteria for measuring or judging unjust discrimination between ports may betransportation would not bebetween the same points there are nodifferences intransportation conditions between land carriage under the Interstate Commerce Act and ocean carriage under the Shipping Act which would warrant continuation of anunfortunate departure from long established prinCiples governing unjust discrimination asbetween shippers There isnodiffer ence inherent inwater carriage vis avis land carriage which would justify the water carrier incharging different rates totwo shippers of like traffic over the same line between the same points under substantially simBar circum stances Thus the principles applicable inconnectio nwith sections 2and 3of the Interstate Commerce Act are properly applicable generally tosections 17and 16of the Shipping Act Id216 Carriers discrimina ted between shippers bychatrgimg the Department of State ahigher Tate totransport househ old gOiOds than cha rged USmilitary depart ments The callriers had at last since 1950 trefuted thie State Department and the military departmenit Jasdistinct iund separate enJti1Jies each shipping oorgoes initsown right mnd the call riers were estopped fromnow arguing that the two shipper swere Oll1e Lethe USgov erI1ment FuTther the yery difference inrares established the indiv iduality wthe shippers since nosingle shippeir would stand the exaction of dispatr ate rate Sonhis shipments Id216 217 Discriminatoil Yrates onshipments af household goodS bythe St teDepart ment and the miUtaTY were not justified beea ll8the lower rtegranted toMSTS



INDEX DIGEST 549 was inreturn for run increase inrrures onothe rcommO dities which mOved incOnsiderable volume The diff erence was JWt geRJred tothe difference inthe twO mOvements even ifvolume woold jUJSti fyotbell wise umjust diJSCrim ina tion The ate Onone com mOdiJty ifdisc rimdnatory could ndt bejustified bythe volume Ofmovement of mher commodLties Id217 Adifference tnra tes for substantially identical services ispr ima facie discrimi natory Hearing COunsel having Sta blished aprima facie case ift was then uptorespondenit cal lrier stogOfurward rund show thlllit tfbe d100rimiillation was justified bysome bona fide tramsporta tiOIn oondHlion Id218 Conference members could not avoid thei rresponsi bili1ty for discriminatory rates asbetween twO shippers the military and the State Department byassert ing that the irates were beyood tJbeir cootrol The V1dte Onthe Sitate DepafI tm1ent NlJte walS unanimO usand the members involved USflag carriers made nolllttemp toseek help foom the CommissiO nor tlhe conference Aplea of cmpulsion or lack of control cannot rest upom anUlIlbrO ken h1sJtory Ofcooperatiotn Oracquiescence inthe estJablishmeThtand maintell1l8 llce of thart rate or the mere poss ibililty that wny attempt toOOllrect the discrimination WQuld bebLocked bythe fureign flag limes of the cOnference Id218 USflag carrier memibeJrs Ofacoruference bycharging different rates tothe Depa rtment OfStwte and the militao ydepartments fOT tJransport ingthe house bOldgoods of eacb Qver theiT lines between thesame portIS under substalJltially identical circumstances and conditiQns unjustly discriminated asbetween them inviOlation Qf seOt on17of the Shipping Act Itwas uIJlnecessa1ry todermLne whether the same activity cOnstituted aviOlatiO nof section 16Id218 219 Tbe public interest witbin the meaning of section 15requires tbat afioreigm flag dQminated conference relinquish cOfIlt rOIOver the rates onoorgoos reservoo bylawflrcamriage aboard American flagvessels The rart esonthese crurgoes sbould befixed byttlle Americam car riers free from allly actual or potJential veto byforeign flag carriers The Com1llli iJon need not wait fur anactual attempt bytbeforeign flag segment Oftlhe cOmerence toblock araite desired bythe American flag carirers FQr as100ng asaportiO nOfthe diiscriminatO ryrates rates onhousehold gqOO sasbetween StaJte Department and miHbary depart ments remain under the pote ntLrul OOfIltIool of the conference aillY attempt toremO vethe discrimina1tion bythe USflagcarriers would besubjeo ttorupproval Ofthe membership Conference must either exdude Governmenit cargoos reservOO bylawtocarriage byUSfllag limesfrom the coverage Qf the conference tariff OrOpen all rates Qn such cargO esId219 220 DUAL RATES See alsO ReparatiQn Arrangement under wbicba particular shipper toparticular ports became ell titl 00special rates set forth inataJriff l1sig ning adual rate COllItract wHill a15percent spread and tbUstorates of upto28percent lower than the OOdilJllaTY Mtes applica ble inthe trade viol a1t edthe sta llda vds Ofsection 14b Dhe dwal ratecoowa ct WRJS not avadla ble toall shippers and consignees onequal terms and the 1pread between the IrdilJl aTY rate andthe contract rate ChaTged tbshippel exceeded 15percent of the ordinary I1ate The arrangement was not howen rviOlatiV eof section 15nor wals the tariff setJting for tbthe special rates unlawful under sectJion 18b3alSamthod of rebating Tbe question was Oneoli UJllI awful impleJllJenrtJaitJion of adual rate oontract under 14lb standards not one Ofauthority or lack 1Jhereof under section 15Special Raltes toAlexallldria and Port SaidNorth AJtlantic Medit erralJloon ETeighrt Oonferen e291 294 296 COnference discQunt rate system under whicb individual members CQuld dis CQunt cOntract and nQnCQntract rates Oncertain irQn and steel items upto30



550 INDEX DIGEST percent was inconsistent with section 14b was equivalent toinstituting open rates and could not beemployed toretain the exclusive patronage of contract signatories Toconclude otherwise would destroy the concept of open rates inas much asany dual rate conference could accomplish the purpose of pening rates while not being sUbject torelease of signatories and 90days reinstitution uysimply permitting member lines the option of granting discounts subject toamaximum discount Discounting Contract Non Contract Rates Pursuant tothe Provisions of Item735 Note 2of the India Pakistan Ceylon Burma Out ward Freight Conference Tariff No 10418 425 426 Fact that conference controlled the maximum discount under adiscount rate system did not mean that the rates established were conference rates Such discount rates could result inadifferent rate for each individual member ld426 Conference discount rate system like anopen rate system would permit adifferent rate for each member The mere quotation of arate indual form neither changes this fact nor establishes adual rate contract ld426 Section 14b dual rate contracts are meaningless when considered apart from the tariff which establishes the dual rates The statute infact controls the time period within which rates under the contract may beincreased aswell aslimit ing the spread allowed between contract and noncontract rates Id426 The Commission thoroughly considered the question of dual rate contracts and departures therefrom inthe form of open rates inthe Dnal Rate Oases The Commission did not provide for the type of system under which conference mem bers could di count contract noncontract rates uptoamaximum of 30percent Use of such system while retaining exclusive patronage contracts over users can not bepermitted since todosowould beinconsistent with the reasoning inthe Dual Rate Oasesa ndsection 14b of the Act Id427 Conference discount tariff provision discounting contract noneontract rates upto30percent could intheory result inaviolation of section 14b 7Ifone conference member took full advantage of the 30percent discount provision and another chose toeffect nodiscount the result would beaspread between the contract rate of the discounting member and the noncontract rate of the other member inexcess of 15percent Id427 Adual rate contract which was not amended toinclude provisions required bythe Commission became unlawful and unenforceable onApril 41964 The Commission scancellation of the existing contract made itunlawful No con tractual relationship of any kind existed between the parties after April 31964 The Commission sInterpretations and Statements of Policy did not extend the validity of existing dual rate contracts rather they merely granted car riers or conferences the right toaccept notices from shippers and consignees that they agree tobebound bythe new agreement once approved United States Borax Chemic al Corp vPacific Coast European Conference 451 458 461 The Examiner properly denied astay of proceedings topermit arbitration under anunlawful dual rate contract The conference could not rely onthe arbitration clause of anunlawful and unenforceable contract Id461 462 Where aconference which had novalid and enforceable dual rate system published contract and nollcontract rates arate ambiguity was created and the shipper was entitled tothe lower rate The exaction of the higher rate inthe instant case was predicated onanasserted breach of acontract which was unlawful Ifthe Commission were toaccept the higher rate asthe applicable rate itwould inpractical effect beallowing the conference toenforce anun



INDEX DIGEST 551 lawful contract Unjust discrimination would besanctioned inviolation of the Shipping Act The Commission clearly had authority todecide the issue Id463 464 Continued operations under anunapproved dual rate contract between April 41964 and January 11967 was aviolation of section 14b Refusal Ifthe con ference toexecute acontract with ashipper after January 11967 the date onwhich the eonference put into effeot unupproved form of dual rate contract was also aviolation of secti on14b The refusal was not justified because the shipper had not paid liquidated damages aHegedl ydue under anexisting contract Since the existing contract became unlawful onApril 41964 itwas not deter minative of the rights of the parties after that date Refusal toexecute acontract anter January 11967 was clearly contrary tothe equal terms and condlitions provision of section 14b ld464 465 Vhere aconference charged ashipper noncontract rates and the shipper scompetitors contract rates under acontract which was not permittro bythe Commission and was unlawful the conference had violated see tions 16First and 17Preference and discrimination based ona contract unlawful under the Act isundue unjust and unreasonable Shippers receiving similar services shOuld becharged the same rates and absent alawful dual rate contract adifference inrates isviolative of sections 16and 17Id465 466 Shipper did not violate section 16of the Sblipping Act when itadvised acon ference that itdesired tocontinue toship at contract rates and would execute acontract inthe form approved bythe Commission The conference had advised the shil per that contract rates would beaccorded only under terms of the exist ing contraet and the shipper had misinterpreted the Commission sInterpreta tions and Statements of Policy tomean that the conference was required tocontinue toacCord contract rates toashipper complying with the rule The misinterpretation was not without foundation and the shipper acted ingood faith There was nobasis for afinding that the shipper knowingly and wilfully Obtained the lower contract rates byanunjust or unfair device or means ld472 473 Spread of 15percent between eon tract and noncontracts rates inthe Great Lakes South and East frica Trade was reasonable The effect of the legiSlative history of section 14b 7and the Commission sdecision inthe D1tal Rate Cases was toestablish apresumption that aspread of 15percent isreasonable The pre sumption together with the testimony formed the case for approval Itwas then Hearing Counsel sobligation togoforward with sufficient evidence todemon strate the unreasonableness of the spread This Hearing Counsel failed todoUSGreat Lakes South and East Africa Dual Rate Agreement 513 520 Proposed dual rate contract inthe Great Lakes South and E1lst Africa Trade would not bedetrimental tocommerce contrary tothe public interest and unjustly discriminatory and unfair asbetween Great Lakes shippers and posor between exporters and their foreign competitors The development of the Great JJakes area asatrading area does not authorize the Commission todisapprove all dual rate contracts for that area but only those which would contravene the mandUJtes of section 14b Other cases imolved situMions where one conference dual rate contract covered both the Atlantic and Great Lakes trade On the basis of the record the proposed contract would not divert cargo from the Great Lakes tothe Atlantic Coast Speculative conclusions unsupported bythe evidence were not grounds for disapproval lel 521 523 FIGHTING SHIP Where the carrier customarily served the various ports inacertain range although not all ports oneverJ voyage the carrier saction inputting aship into



552 INDEX DIGEST apottoload MSTS cargo at rates below those of another carrier did not consti tute use of afighrti ngship the act was nothing more than run of the mill com petition for aparcel of cargo Rates onUSGovernment Cargoes 263 284 FREAS FORMULA See Terminal Operators FREE TIME The purpose of free time istooffer consignees areasonable time topick upcargo without being assessed demurrage charges Free time isnot designed toallow free storage of cargo Investigation of Minimum Charges and Terminal Delivery Services Atlantic GulfjPuerto Rico Trades 222 234 Practices engaged inat the Port of New York respecting free time and demur rage during amd immedhlJtely after the 1965 longshoremen sstrike were not unjust and unreasoooble umder section 17inthe light of the faets that the strike appeared tonave been settled inadvance and the then existing free time practices had worked well inthe past including post strike situations Various free time and demurrage practices were incompliance with reasonable interpretartions of General Order 8Part Iasthen wovded Free Time and Demurrage Practices onInbound Cargo at New York Harbor 238 249 General Order 8Part Iwith respect tofree time and demur lage charges at the Port of New York isamended toenumerate longshoremen sstl ikes asafactor beyond aconsignee scontrol preventing removal of cargo byaconsignee The change would bemerely aspecific enumel ation of afactor already acknowledged tobecovered Id249 250 The American Pre8ident Line8case 317 F2d887 isnot dispositive of the problem of the propriety of tbe collection of demurrage at first period compen tory r8ltes when acar riel di gabi lity arises after termination of free time The regulation involved inthat case dealt with assessment during aconsignee rather than acarrier disahtlity and would have forbidden just compensation toacarrier during atime when free time had expired and consignees through nofuult of the carrier could not pick uptheir carg oId252 Acarrier bas crtainduties with respect tocargo not picked upwithin the free time period but the Commission having defined the minimum period of reasonable time asfive days itcannot besaid that acarrier has aduty asamatter of lI8wtoextend free time ifhis disability occurs after expiration of free time Under some circumstances acarrier maybe required totender cargo for delivery free of aS8eRsment of any demurrage foOl atime period exceeding five days Acarrier ma ygrant tree time whenever itcannot tender cargo for delivery asisthe present practice of many carriers This isthe more equitable approach and should beencoul aged General Order 8Part Iisamended toprovide for free time or first period demurrage asspecified inthe appropriate tariff incase of carrier inal ility or refusal 00tender cargo for delivery arising after expiration of free time Id252 253 Removal of port area requirement at New Yor kwith reference tolong shoremen sstrikes and consequent disability of consignees topick upcargo will not unjustly discriminate against PhHadelphia PhHadelphia may dothe same rd254 255 Itwould beanunreasonable practice toallow the assessment of penal demur rage during any longshoremen sstrike affecting aconsignee sability toremove his cargo General Order 8Part Irespecting free time and demurrage charges at the Port of New York isamended toprovide that when aconsignee ispre vented from removing his cargo byalongshoremen sstrike which affects only one pier Qr less than a8ubstantial portion of the port area carriers shall



INDEX DIGEST 553 a1iter free time assess demurrage at the rate applicable tothe first demur rage period Id254 255 Any automatic extension of free time or nonpenalty demuTrage following alongshoremen sstrike may tend toencourage consignees toleave cargo onpiers for the duration of the extended periods and thus increase congestion On the other hand itseems unfair toassess penal demurrage against consignees who through noflault of their own have been unable topiek upcargo Id256 Any extensions of free time or first period demurrage granted after along shoremen sstrike should not begranted tocargo that was already On penal demurrage when the strike began Id256 Following alongshoremen sstdke of five days or more free time five days Should beextended for five days exclusive of Saturdays Sundays and legal holidays coupled with arequirement that cargo actually bepicked upwithin the extended period First period demurrage normally five calendar days shOuld beextended for anadditiona lfive calenda rday period with asimilar requirement for picking upthe car goIfcargo isnot infact avaHable for pickup during the extended free Hine period free time must beeXttendeduntil itisIfsuch cargo cannot betendered fOr delivery during the extended first demur rage period free times or first demurrage would apply asspecified inthe appli cable tariff NOdepa rture from the present pradice of starting the running of free timfrom discharge of the vessel rather tban any particular oorgo frOmthe vessel isintended Ifaworkable truck appointment system acceptable tocarriers and consignees isadopted extension of free time or first peri Od demur rage will terminate within 24hours of adv ance nOtification toot cargo isavail able for pickup and readily accessible General Order 8Part Iisamended accordingly Id258 259 Car riers are entitled tocompensati On for use of their piers during long shoremen sstrikes bycargo onwhich free time had expired before smrt of the strike No special relief need begranted importers of tea coffee spices food and other products whose cargo issubject toUSgovernment inspection Inspection delays are caused byfactors other than those relating tothe obliga tion of the carrier Id259 260 Tothe extent that carriers engage inthe transpormtion and tendering for deLivery of containerized freight rather than breakbulk cargo there appea rsnonecessity torequire changes inthese carJ liers practices pursuant toamend ments toGeneral Order 8Part 1Id260 Lack of free time onrefrigerated cargo isnot unrefilsonable and discrimina tory The terminals have very little storage space for such Cla rgo and inthose terminals where itexists storage isprovided for the benefit of the vessel opera tors and isnot offered tothe shippers asapubl icservtice Various other terminal operators throughout the country have similar rules Disclafmer of Uability for deterioration would not solve the problem inasmuch asinsurance underwriters were of the opinion thart asapublic terminal respondents could not contract away their liability International Packers Ltd vNorth Pier Terminal Co 525 531 532 TariffproV isonfor ademurrage charge against the owner of impol ltcargo ifthe cargo remains onthe pier after expiration of free time isnot unreason able The record fails toestablish that anyimporter was assessed demurrage charges when cargo was held updue tonofault of bis own Id532 GENERAL ORDER 8Part ISee Free Time JOINT RATES See Rates



554 INDEX DIGEST JURISDICTION OF COMMISSION See also Rates Cao 1riage of government house hold goods iscommerce of the United States which isregulraitoo byuhe Shipping Act The l1rgo tranrred need not becom mercial incnarao1ler Itisthe adof trauspoT taltion itself that sulbje tsaeommon carrier tothe Act sjurisdiCltion Aviolation of one poo ilsion of the Act mighJt requ rethat the movement inquestion becomme rdal innMuTe and the shippers involved beincompetition with each otheT but itdoes not follow t1h at t1hese C1l litions must attend all otheT situatioos regU 1ated bythe Ac tNor ohA1tJlantic Meditel lraJle lifi Freight Conf erence Raltes onHousehold Goods 202 205 206 Dhe provusions of the Shipping Adwhich oonifer upon the Oommisl lion autJhority OVeT rat esand pracmces of waiter carrier sand prescribe itsmode of exercise closely parallel tlhose of the InteI Sbate Commerce Ac testablishing the correspond ing relations of the IOC to0all riers byrail and where dissimila rities inthe respective modes of tIl amsportation donot wrurr wnt adifferent ooru truetion the Shipping Aet should beconstrued tnthe light of the similail provisions of the Commerce Act 10209 OVERCHARGES See Reparation PICKUP AND DELIVERY SERVICE See Rates PORTS Assuming arguendo that asbowtng that aterminal practice resulted inadiversion of traffic fromaport without more was sufficient tosubstantiate aclaim of ul1ireoasonabl sunder section 17caT riell scomplai ning about revisi onof a1leJrminal taTiff toftSiS lSiS harfageaga inst vessel nuther than oargo had not made their case There was noshowing of diversion of C3Jr from the port iiJl yolved aHJbough call gOhad been lost tothe piers Oipet lated bythe Port AUithm ilty which had made the tariff rev ision etl eCtive only at itsown operated pier soBoston Shipping Assn IlllC vPwt of Bostxm MaTline Terminal Assn and Massachusetts Port AurthorLty 18Record would not support afinding that acarrier diverted oargo unlawfully fil omone polit toanother The cargoaltiJradteJd came byy1lr tue of itsrow mites not byamy absorption Rates onUSGov rnment Oa rgo es263 285 Oonference practiee oif restricting discounted rates oniron and steel toout ponts such asBal1timOI ePlbil adelpMa New Orlean and Mobile and not extending such raJtes toNew York eould not hefou ndtovioLate or not vi Ola oosetiOlliS 16or 1700the basis 0If the record The tors of shipper preference steel miH loca tion cha racter iof cargo and port ifud1ities tended toshow that iron and steel wouldha vemoved away Doom New York even ifthere had beeII1 nl discoUint but they did not serve tojuStify the irate disparities CompaNlitive Loading costs amd non coo ference carrier competition could justify t1he dispaTiti esamI t1he cruse was remanded tothe Ex amine1l toobtain evidence oncosts and oompetiJtiOIl1 Discounting ContractjN1on Conltract Raltes Pursuant tothe Provi lions of Item 735 NOt e2of the India Bakistan Ceylon Burma OUJtward IDroight Oonference Tariff No 10418 OPRACTICE AND PROCEDURE See also Burden of Proof Oa rriers which did llotpar tici pate i11atJr ade under im2stigation andwhich were named asrespoodents onthe basis of JtheiT close working relationsh ptJhr oug1h anillliteroonference agreement were dismissed asrespondent Inves tigation of lli 1Jtes inuhe Hong Kong Unilt edSootes Atlal1ltic and GuM Trade 168 177 The AdrniJli 1Jr atiYe Procedu reAct and Rule 100of the Commission sRules of Practice and Proeedure pl ace the burden oif proof upon the proponent of a



INDEX DIGEST 555 rule or order There isnofailure ofpflO fonany of the issUes and the ev1dence does not preponderate equaHy between bhe ailltagoni sbs onany issue Therefore there isThO occasilOn tobase lll1Y condusiJon onthe failure of any iplJrty tosustain itsbUlrden of pI lOOf Rates and Practices of the Pacific No rthwest Tid waJt erElevator sASn369 378 Anagency inmaking afinal decisio nupon review ofahearing officer sinitial decisio nisnot limited tothose sections of the Act upon which the Examiner chose tobase his decisio nor which the cOinplainant specifically and formally referred tointhe complaint United States Borax Chemicfll Co rpvPacific Coast European Co nference 451 464 PRACTICES See also Free Time Terminal Operators Assuming argu endo that ashowing that aterminal practice resulted inadiversion of traffic from aport without mo rewas sufficient tosubstantiate aclaim of unreaso nableness under sectio n17carriers complaining about revi sion ofaterminal tariff toassess wharfage against vessel rather than cargo had notmade their case There was nosho wing of diversion ofcargo from the port invo lved although cargo had been lost tothe piers operated bythe Port Authority which had made the tariff revision effective only at itsown operated piers Boston Shipping Assn Inc vPort of Bosto nMarine Terminal Assn and Massachusetts Port Autho rity 18As used insectio n17and asapplied toterminal practices ajust and rea sonable practice means apractice otherwise lawful but not excessive and which isfit and appropriate tothe end inview Wharfage assessed against the vessel isaproper and otherwise lawful charge Incident tothe carrier sduty totender fordelivery isthe duty toprovide the ihipper with adequate terminal facilities upon which cargo ma beplaced bythe shipper and or from which itmay bepicked upbythe consi gnee Since the terminal pro vides aservice which isinfurtherance of the carrier sobligatio nitfollows that wharfage isanappro priate charge against the vessel Commission General Order 15expressely sanc tionsthis method ofassessment Id9Revision ofterminal tariff byPort Authority toassess wharfage against the vessel rather than the cargo at Port Authority operated piers was not anunreasonable practice under section 17As applied toterminal practices ajust and reaso nable practice means apractice otherwise lawful but not excessive and which isfit and appropriate tothe end inview Wharfage assessed against the vessel was clearly aproper and otherwise lawful charge As toitsfitness and appro priateness tothe end inview the Port Autho rity had suffered losses initspier operatio nsand the revision was made inthe belief that more cargo would beattrac 1edtoPortAutho riilty piers and thus increase revenues Itwas notimpo rtant that there was adrop intonnage for several mo nths ascompared with the same mo nths inthe prior year Id811Practice of furnishing terminal services at other than tariff rates isnotanunjust or unreasonable practice under section 17Aport may offer terminal facilities pursuant toanagreement aswell asatariff Storage Pra ctice at Long view Washi ngton 6FMB 178 merely stands forthe prepositoll that aterminal which holds itself out tooffer services solely bytariff must abide bythat tariff Agreement No T1870 Terminal Lease Agreement at Long Beach California 1225The plain language of the seco ndparagraph of section 17of the Shipping Act dictates the conclusion that asho wing of actual discrimination isnot needed tosupport afinding ofviolatio nofthe sectio nThis paragraph isdi zi



556 INDEX DIGEST rected at unjust or unreasonable regulations aswell asimproper practices Investigation of Rates inthe Hong Kong United States Atlantic and Gulf Trade 168 176 The Commission may suspend anew practice aswell asanew rate under section 2of the 1933 Act The attempt of acarrier toremove aservice of atype long held subject toFMC jurisdiction was anew practice within the meaning of section 2The carrying onof such service without aproperly filed tariff with FMC was anapparent rviolation of section 2which the FMC was empowered tosuspend The carrier was free tosuspend itsservice at any time onproper notice but until itdid soitmust have lawfully filed tariffs covering the service Alaska Steamship Co Cancellation of FMC Port toPort Rates West Coast Alaskan Trade 314 329 330 PREFERENCE AND PREJUDICE See also Dual Rates Terminal Operators Revision of termi nal tariff toassess wb rurfa geagainst the vessel rnthelr tbJa nthe cargo was not aviolation of sec1ti011 16asbeing unjustly discriminaItJory agaiinst the cRllriers who had historioaHy uSdthe terminal spiers and UJIlduly prejudiool infavor of caml liers who served other piers inthe por tinvolved ail which nosuch cha rge was assessed Unless atermina lOPerator control sboth ter minals twhiCh the different charges areassessed the teT D1inal operator cannot beheld tohaveiHUy discriminfated against or prefer red acarrier The tariff involved WaJ8 that of the Por tAuthority which owned all of tihe public oorm1nals but which controlled the whadage cha rges ooly at thepiers whiob itoperaJtied The wharfage chrurge had been assessed 8glainst all calriswhich used tlhe Port opernted piers The Port Authority sklck of control over the lev el or me1ihod of assessment of wharfage charges Ult piers not subject toitsoperation precluded the exiJS1Jence at any unla wful discrimination or prejudiCl BOst011 Shipping Assn vPort of BostOO1 Ma rine Terminal ASSll and Massachu setts Port Authority 178No illegal discdmilJ1l8 tion or prejUdice OO1 1ld beaibtJributed toaP01 ltAuthiorLty tJe1 ll1imal tariff revision toassess whalIfage against vessel rather than cargo leaving the charge against cargQat the piers of other termiml lope ratO Iswho were fflsseelS Oftlle Pom AuithoTilty wtth regatrd toiimassment at the Port Authority operated piers Toconstitute aviolation of section 16there must always begiven rmequalltJreatment Ofperso nsbythe carI ier or other persOll1 subject tothe Act The manifest purpose of the sec1Jion isnorequire those subject tothe Act toaccord like VJ Ilmtmenit toaUshippe rswho apply for aoo receive the same service The Port Authority had afforded equal treartment toal lcarriers sill1ce the tariff revision was put into effect and tihe chall gehad been assessed equal lyagainst users of the Port Authority oper alted piers There had been noshowing of aTIJy competiJti disad antage injurious toany vessels using the Port Authority operated piers Id8Seeti on16of the Shi pping Act issubs tantially identical with section 31of ItheIilltel lStlate Commerce Act The prohibition insection 31against undue Irunrrea oonable pl efurence Or prejudice isdesigned todeal with two or mOTe competing shippers or looaliti eSreceiving different treatment not justified bydifferences incompetitive or tmnspor tatioll1 conditions Since the Seoti011 iisintended toprevenlt unla fU1favortism among com titors inthe Slame ma rket place the aHegedly pref erred shdpper must ordinJa rHy beincompetiltion with the allegedly prejudiced Shipper North Atlantic Mediterranean reight Con ference Raites onHousehold Gaods 202 209 210 NOJ lInaHy Rind because the aill1istoeliminate airbitJrarily different treatment between competitor saprejudice toone tobeuma wful tlJIld er section 31Of



INDEX DIGEST 557 the Interstate Commerce Act substantially identical with section 16df the Shipping Act must ordinlB dly besuohthat the preference arising out of itisasource of rudva l1ltage tothe 6ther allegedly favored Acase of undue prejudice isnot malde out however byamere showing of lower INI res between competing shippers Other fuct yr smay make apreference OT prejudice rreasonable or due Id210 Under iQl1 2of the IntJerstlll teCommerce Act the OoUJlterpa rtof section 17of the Shipping Act di scrimination ari seg when two shippers of like traffic shippi ngover the same road between the same poiJllw under substantially simUaT drcumstances and oomUtions MechaJrged different rntes Unilike section 3tihe COUThterpal ltof section 16the eqlllaHty requa red under section 2isnot dependent upon any showing tJhat Ibhe shippers or consignees involved compete inthe markenplace Wher ethe conditiol1JS of section 2Rlemet aCaJrlrier may not make adifference inlates beca use of differences incireumstances arising either before tJhe service of Ithe car rier beg1aJn arafteT itwas termi ooted DOT may acarrierr make adifference inrat sbased upon ttlhe idootity of the shippers and this issovhe ther the unfavored shi pper isinjured or not Id212 Under the Interstate Commerce Act toconstitute unjust discrimination there must betwo shippers of like traffic over the same line between the same points under the same circumstances and conditions but who are paying different rates Insuch acase itisimmaterial that the shippers are not incompetition with each other Where the service isdifferent or the transportation isbetween different localities itisacase of undue or unreasonable preference or prejudice unless the many relevant considerations render the different rates reasonable Ordinarily the shippers involved must becompetitors Applying this construction of the terms of sections 16and 17of the Shipping Act will not result inwhole sale destruction of Shipping Act precedent Id213 Whether unjust discrimination under section 17also constitutes undue or unreasonable preference or prejudice under section 16isnot decided Section 17applies only tocommon carriers bywater inforeign commerce and ifthe cir cumstances and conditions constituting unjust discrimination under section 17are not encompassed within the scope of section 16itmay bepossible toargue that unjust discrimination isnot prohibited inoffshore domestic trades ahighly dubious construction of the Act Id214 footnote 20Anumber of cases clearly indicate that predecessor agencies of the Commission were aware of the difference between sections 16and 17of the Shipping Act iethe distinction between unjust discrimination onthe one hand and undue or unreasonable preference onthe other asbetw enshippers Vhile discussions inmany precedents often use preference or prejudice and discrimination iJ1terchangea bly the actual conclusion inagreat many ifnot aUare based upon the distinction between the two Id213 216 Whatever the criteria for measuring or judging unjust discrimination between ports may betransportation would not bebehveen the same points there are nodifferences intransportation conditions between land carriage under the Interstate Commerce Act and ocean carriage under the Shipping Act which would warrant continuation of anunfortunate departure from long established prin ciples governing unjust discrimination asbetween shippers There isnodifference inherent inwater carriage vis avis land carriage which would justify the water carrier incharging different rates totwo shippers of like traffic ove rthe same line between the same points under substantially similar circumstances Thus the principles applicable inconnection with sections 2and 3of the Interstate



558 INDEX DIGEST Commerce Act are properly applicable generally tosections 17and 16of the Shipping Act Id216 USflag carrier members of aconference bycharging different rates tothe Department of State and the military departments for transporting the house hold goods of each over their lines between the same ports under substantially identical circumstances and conditions unjustly discriminated asbetween them inviolation of section 17of the Shipping Act Itwas unnecessary todetermine whether the same activity constituted aviolation of section 16ld21219 Atariff rule requiring consignees toaccept store door delivery bythe carrier of minimum bill of lading shipments while not requiring the same of other less than trailerload shipments was not violative of sections 16or 18abecause mini mum shipment consignees were not afforded anoption topick upthe cargo The apparent preference or prejudice was not undue unjust or unreasonable InalS much 38itdid not operate toany real disadvantage tominimum shJpments Any inconvenience or additional cost burden imposed onminimum shipment consignees would necessarily beslight and would befar outweighted bythe attendant benefits inthe form of terminal operating efficiency and elimination of loss and damage claims Investigation of Minimum Charges and Terminal Delivery Serv ices Atlantic GulfjPuerto Rico Trades 222 234 236 Anoffer totransport military cargo free of charge was not inviolation of the Shipping Act since the offer was part of early negotiations between the carrier and the government and the final conditions of the offer were never formulated However this isnot tosay that sections of the Act are not applicable totrans portation of military cargo Rates onUSGovernment Cargoes 263 285 RATES See also Agreements Under Section 15Burden of Proof Discrimina tion Dual Rates Practices Preference and Prejudice Tariffs Ingeneral Investigation todetermine whether rates inthe inbound trade from Hong Kong toUnited States Atlantic and Gulf ports were solowin1961 62astobedetri mental tocommerce under seeUion 18b5of the Shipping Act will bedis continued onthe ground of mootness The rate war was over and the trade had regained tan element of staibility There had been protracted delay due inlarge measure tothe need for subpoena enforcement proceedings Investigation of Rates inthe Hong Kong United States Atlantic and Gulf Trade 168 173 Inanappropriate case the Commission could consider asection 18b5case even though the carrier or conference involved had increased or decreased rates at the 11th hour However some useful purpose must beserved The Com mission will not consider out dated economic evidence upon wlhich findings of unreasonableness and detriment tocommerce must bebased Id173 Filing The requiremerut insection 18bthat common carriers bywater inforeign commerce file their rates with the Commission does not mean that each rate filed isapproved The mere act of filing arate raises noinference onway or the other concerning the lawfulness of the rate North Atlantic Mediterranf anFreight Conference Rates onHousehold Goods 202 220footnote 30Other than tariff Where carriers have violated section 18b3bycharging rates other than those specified intheir tariffs the offenses cannot beignored because they may have been isolated instances or inadvertent although the finding of violation may becoupled with other factual determinations tending tomitigate the



INDEX DIGEST 559 seriousness of the offenses Investigation of Rates inthe Hong Kong United States Atlantic and Gulf Trade 168 178 Where ashipper obtained transportation at less than rates otherwise appli cable and the carrier allowed the shipper toobtain transportation at less than regular rates oncharges the carrier violated section 18b3of the 1916 Act and section 2of the Intercoastal Act each initsrespective areas of appli cation Any devi ation from rates onfile with the Commissioner violates these sections Pacific Far East Lines Alleged Rebates toForemost Dairies Inc Connell Bros Co Ltd and Advance Mill Supply Corp 357 365 366 Reasonableness Extra length charge of 65tper foot per ton W1Moniron and steel from New York toPuerto Rico was just and reasonable because of the difficulty and expense involved inloading extra length iron and steel aboard the carrier svessels American Union Transport Inc Increased Rates and Charges onIron and Steel New York toPuerto Rico 149 152 Late delivery charge of 5per ton V1Moniron and steel from New York toPuerto Rico was just and reasonable because itmore nearly assured compli ance bythe shipper with prearranged delivery time and partially compensated the carrier for costs resulting from delay indelivery and loading The reason ableness of the charge was further supported because itwas not assessed ifthe ship was not held for cargo but rather demurrage was assessed against the cargo pending arrival of the next ship Id152 Rate of 26per ton W1Monpiling sheets nested from New York toPuerto Rico was just and reasonable The return tothe carrier was slightly less than the total of rully distributed costs but well inexcess of total stevedoring costs onthe commodity Id152 153 Rate of 26per ton W1Moniron and steel NOSfrom New York toPuerto Rico was just and reasonable Itcould not besaid that the method of calculating stevedoring extra used bythe carrier was unreasonable The computation of extras asapercentage of the stevedoring rate onthe commodity was supported bythe record which indicated that at least some of the extra expense items had arelation tothe commodities involved inasmuch asthey were functions of productivity and the contract rate paid the stevedore depends upon his produc tivity Most iron and steel commodities transported at the rate contended for byHearilIlg Counsel would not reaUze areturn above the cwrrier sfully distributed costs Id153 154 Rate oncast iron 3higher than rate oniron and steel NOSfrom New York toPuerto Rieo was justified bythe frailty of the commodity which subjects ittoa higher claim potential Id154 Where one carrier or conference isalleging that the rates of another carrier or conterence aTe sounreasonably lowastobedetri l1ental tothe commerce of the United States the criteria for findings under section 18b5are Arate which fans tomeet out of pocket costs isunreasonably lowOut of pocket costs mean cost of handling cargo into and out of the vessel plus any directly assignable costs such asbrokerage Ashowing byacompla ining carrier of itsown out of pockett costs establishes apresumption of the prevailing costs onaprticular commodity inaparticular trade Acomplaining carrier must al soestablish aprima facie showing of detriment tocommerce Ashowing bythe compl aining oar rier of adverse economic impact upon itself establishes such aprima fiacie case These showings would besubject torebuttal Investigation of Rates inthe Hong Kong United States Atlantic and Gulf Trade 168 174 355 301 06937



560 INDEX DIGEST The fact that the conference rate onhousehold goods may have been afactor which contributed tothe State Department sdecision topro vdeitsoverseas employees wit hfurnished living quarters did not justify aconclusion that the rate was unreasonably high soaswbe detrimental toUnited States commerce NQrth Atlantic Mediterranean Freight Conference Rates onHous hold Goods 202 220 Whi estudies of the cost of carrying mHitla rycargoes were not asaccurate or complete asthey might bethere was nojustifiable reason not toaccept them asafair and honest attempt bycarriers tocome upwith ameaningful story The studies represented areasonably close approximation of costs Therefore there was noshowing onthe record that the rates ineffect prior tocompetitive reductions were sounreasonably high astohedetrimenool tocommerce within the meaning of section 18b5Rates mUSGovernment Cargoes 263 279 Issue of whether rates met the standards of section 18b5ismoot That section permits the Commission todisapprove rates upon certain findings Since the rates are nolonger effective they arenolonger amenable to18b5Id279 RSJtereductions desigmed toelimi nate acSJrrier from rthe carriage of military cargo and which were admittedly unreasonable and noncompensatory were sounreasonably lowastobedetrimental tothe commerce of the United States and therefore were contrary tosection 18b5The rates of the carrier against which the rate reductions were issued were Thot found tobecontrary to18b5Id279 280 Through routes and joint rates Although section 2of the Intercoastal Shipping Act 1933 requires carriers tofile with the Federal Maritime Commission all their rates inconnection with establis hment of athrough route the provision a1pplies only ifthe Yther carrier tothe arrangement isawater carrier Sea Land Service InCCancellation of FMC Port toPort Rates Vest Coast Alaska Trade 137 142 Public Law 87595 which inter alia gave the ICC jurisdiction over through routes and joint rates between Alaska and other states was designed toauthor ize atype of transportation which neither the FMC nor the ICC would permit Congress did not intend torepeal section 27bof the Alaska Statehood Act or overturn long standing FMC practice inaccepting port toport tariffs of awater carrier operating between West Coast and Alaska which tariffs included pickUp and delivery service inport areas The lawwas intended tocover the type of operation where joint rates were established between amotor carrier and awater carrier tocover service from interior points inthe United States toAlaska or Hawaii Id142 143 The purpose of Public Law 87595 was toconf er the benefits of through routes and joint rates onthe users of motor water services between Alaska and Hawaii and the other 48states Under such athrough route and joint rate shippers would beable tomake one contract lith the originating carrier ascertain the rate byconsulting asingle tariff and enjoy the economy of joint rates Id143 Under section 27bof the Alaska Statehood Act jurisdiction over water transportation between Alaska and the other sta tes was explicitly preserved inthe FMC Aprinciple of statutory construction directs that past legislation shall not berepealed byimplication Clear and manifest language indicating such anobjective must appear There isnosuch language inPublic Law 87595 which amends two sections of the Interstate Commerce Ac tand makes nomention of the Alaska Act Id144



INDEX DIGEST 561 Pursuant tosection 2of the Intercoastal Act 1933 the FMC has authority toaccept filings of port toport rates which include incidental pickup and delivery services The FMC has long accepted such tariffs Id144 Inenacting Public Law 87595 Congress knew of the many FMC decisions under section 2of the 1933 Act whereby single factor rates including pickup and delivery servic eshad been for many years filed with the FMC Congress intended toleave juriSdiction of the FMC where ithad always been and apply Public Law 87595 toabmta fide through route and joint rate situation such asone involving movement from interior points of the mainland toHawaii or Alaska Id145 Congress the courts and regulatory agencies have long considered incidental transportation service rendered inconjunction with the major line haul tobepart of the overall dominant service even ifthe dominant service were provided byadifferent mode of conveyance Examples are found inpast actions of the ICC and the Congress inenacting the Transportation Act of 1940 and the Civil Aeronautics Act of 1938 Id145 Amotor carrier inAlaska may enter into atrue through route and ajoint rate arrangement with awater carrier ascontemplated byPublic Law 87595 The ICC cases establish this and notbing more The cases arenot pertinent tothe inquiry astowhether aport toport service between Seattle and AnChorage with pickup and delivery isathrough route and joint rate Itisnot Id147 Where acarrier had not changed the physical elements of itsservice from Seattle toAnchorage port toport with pickup and delivery service but merely changed the nomenclature todescribe the service asjoint with amotor carrier the change did not divest the FMC of jurisdiction The service remained one contemplated bythe Intercoastal Act 1933 not ajoint service ascontemplated byPublic Law 87595 Accordingly the tariff for the service must befiled with the FMC Id148 The Commission was not deprived of jurisdiction over the rates of acarrier between Seattle and Alaska ports because of apickup and delivery service provided witbin the Seattle commercial area byamotor carrier which was required toobtain ICC certification The pickup and delivery service was anincidental part of aport toport service subject toFMC jurisdiction Rates for the service had tobefiled under section 18aof the 1916 Act and section 2of the 933 Act Jurisdiction over the motor carriers performing the pickup and delivery services isnot claimed Alaska Steamship Co Cancellation of FMC Port toPort Rates West Coast Alaskan Trade 314 320 321 Use for economic reasons byacarrier inthe West Coast Alaska Trade of avessel of Alaska Ferry totransport cargo over aportion of aroute did not deprive the Maritime Commission of juriSdiction over the carrier srates inthe trade Inasmuch asthe substituted service involved participation between cer tain ports byanother water carrier itconstituted athrough route with another water carrier for which all rates fares and charges had tobefiled with tbe Commission under section 18aof the 1916 Act and section 2of the 1933 Act Id322 323 The fact that ICC treats aferry asapublic way and any carrier utilizing Alaska Ferry must becertificated asamotor carrier was not relevant tothe question of FMC jurisdietion over rates of Alaska Steam which used Alaska Ferry totransport cargo over aportion of aroute from Seattle toAlaska Any motor carrier transporting any cargo ininterstate commerce must unless txempted becertificated bythe ICC That agency moreover has indicated that rarriage bywater over tbe route traversed byAlaska Ferry isnot within itsjurisdiction Alaska Ferry was not atrue ferry inlight of the large di stances



562 INDEX DIGEST traversed the length of time elapsed and the lavirshness of service provided Id323 324 The operation of Alaska Ferry iscarriage bywater onregular routes with fixed schedules for all who wish toavail themselves of the service One who performs such service isobviously acarrier bywater Id325 The service of Alaska Ferry utilized byAlaska Steam for the continuous carriage from originating point onthe line of Alaska Steam todestination onthe line of Alaska Ferry must beincluded intariffs filed with the FMC pur suant tothe provisions of section 18aof the 1916 Act and section 2of the 1933 Act The facts that there was noexpress agreement between Alaska Steam and Alaska Ferry for the carriage of the former scargo and that Alaska Steam did not control Alaska Ferry soperation were irrelevant Nor was the fact that nojoint rates or any agreement upon rates existed important The sect ons of the Acts speak not of joint rates but only of thr Ough rOutes Athrough route isanarrangement express or implied between connecting carriers for the continuous carriage of goods from anoriginating point onthe line Of one earrier todestination onthe line of another Id325 326 Participation of Alaska Steam asamotor carrier and of other ICC certificated motor carriers indriving containers onand off vessels Of Alaska Ferry incon nection with carriage of cargo byAlaska Steam between Seattle and Alaska ports was incidental toport toport movement and was not of the type envisaged byPublic Law 87595 asgranting toICC jurisdiction over the entire water movement Alaska Steam itself visualized the service asessentially awater sel yice and asitsown water service Id326 328 Inasmuch asconference agreements involved cover all rates and charges for aport toport service itfoll Ows that aslong asacarrier isamember of the conference itmust charge the cOnference rates for itssOlely port toport service These rates are onfile with the Commission and duly publilShed and ineffect at the time within the meaning of section 18h3Of the Shipping Act Con tainer Marine Lines through Intermodal Container Tariffs Nos 1and 2FMC Nos 10and 11476 485 One performing through services between inland points including awater movement inthe foreign cOmmerce Of the United States and not offering aseparate port toport service must file abreak out corresponding tothe charge fOr the port tOport portion of the service Regul ation bythe Commission cann Ot beevaded byoffering more than aport toport service Id485 yolume rates Where acarrier cOntracted topurchase bunker fuel oil fromashipper inOrder tohold the shipper spatrqnage and the shipper not being inthe fuel Oil business assigned the contract and received acommission frOmthe assignee On each barrel of oil supplied tothe carrier there was noviolation of section 14Fourth There was nodiscernible relation between the commission paid tothe shipper and the amount of itscargo offering tothe carrier Pacific Far East Lines Alleged Rebates toForemost Dairies Inc Connell Bros Co Ltd and Advance Mill Supply Corp 357 366 Public lumber terminal operator stariff which provided for avolume discount for the handling of lumber at Port Newark subjected the lessee of alumber terminal toundue and unreasonable disadvantage inviolation of section 16First and constituted anunjust and unreasonahle regulation and practice inviolation Of section 17The public terminal operator svolume discount rates were not practically available tOcomplainant or other tenants while they were available tonontenants The discount rate pr Ovision applied only tothe cOmplete



INDEX DIGEST package of truckloading wharfage and backhandling Since complainant per formed itsovntruckloading and used itsown premises for storage itdid not qualify for the discount Itisirrelevant topropriety of volume discounts whether adifference inrates might bejustified because one customer uses the pUblic terminal and another uses aleased area 18miles away from the public terminal Each customer isentitled tosimilar treatment inrespect towhether adiscount based onvolume of lumber backhandled istobegranted BallmiU Lumber Sales Corp DPort of New York Authority Weyerhaeuser Co Atlantic Terminals Inc and Maher Lumber Tenninal Oorp 494 503 504 56REBATES See also Deferred Rebates Carrier which granted illegal rebates violated sections 16Second and 18h3of the Shipping Act Evidence was clear that rebates were granted asaconstant practice Investigation of Rates inthe Hong Kong United States Atlantic and Gulf lrade 168 179 180 Where acarrier purchased bunker fuel oil from aiShipper who was not reg ularly engaged inthe oil business and the contract covering the purchase was assigned toanoil company with the shipper receiving acommission of 10cents per barrel from the supplier without performing any substanUal services toearn the commission the carrier violated section 16Second and the shipper violated section 16first paragraph The carrier knew that itwas paying apremium price for the oil supplied under the assignment The supplier was the conduit for the rebate Absent anextraordinary circumstance not present inthe case aviolation of section 16Seeond byacarrier necessarily involves aviolation of section 16fir st parugn11 hbythe favored shipper where the shipper knowingly and wil fully acquiesces inthe arrangement whereby the rebate isallowed Ifthe scheme itself isillegal the words knowingly and wilfully inthe first paragraph mean simply that the shipper sparticipation was with knowledge of the benefits which would flow from the arrangement and anintent toenjo ysuch benefits The fatal defect inthe arrangement was the lack of any means whereby any actual or p0tential competitioriS of the shipper could find out what the shipper sactual trans portation costs were Pacific FarEast Lines Alleged Rebates toForemost Dair ies Inc Connell Bros Co Ltd and Advance Mill Supply Corp 357 361 365 The words knowingly and wilfully insection 16first paragraph cannot heinterpreted asmeaning actual or constructive knowledge that the requirements of the statute are being disregarded Such aconstruction would make ignorance of the lawavalid defense and substitute some SUbjective standard whereby actual knowledge of statutory language would have tobeestablished before aviolation could befound Id363 364 Known illegality isnot anessential element of proof of aviolation of section 16first paragraph The essential element of proof towhich the Pll1ilippine Mer chants case 9FMC 155 was addressed was the unfair device or means and inthat case the missing element of proof was the unfai rdevice or means The prac tice involved there was open and aboveboard Id364 Disclosure of bunker fuel oil contract between acarrier and ashipper toabank and tothe Maritime Administration aswell astothe oil suppliers did not constitute disclosure toanimportant class of persons that section 16was designed toprotect namely competing shippers Id364 365 Unlike section 161itst there isnorequirement under sections 16firstpara graph or 16Second that actual competitive injury beestablished Itisenough that the practice involved has the capacity or tendency toinjure competition Id365 563



564 INDEX DIGEST REPARATION Carrier isordered torefund 530 39tothe United States onaccount of over charges onashipment of two trucks overseas The carrier applied the wrong heavy lift rate United States vAmerican Oriental Lines Inc 3334Shipper was entitled torefund of excess freight charges where the carrier charged the NOSrate onshipment of furniture incontainers toHawaii because inpublishing anew taritI the carrier failed toanticipate that container load shipments of furniture would bedelivered toitscontainer freight station byrail and inadvertently failed toinclude such shipments inthe lower container load rate for shipments picked upbythe carrier within aprescribed pick uparea The long standing container rate was areasonable rate The higher rate charged was unreasonable because of the letSser service provided thereunder and because itwas deleted after being inetIect only ashort time RAEastman Co vMatson Navigation 00134 135 Conference rule providing that claims for adjustment of freight charges must bepresented within six months after date of shpment cannot bar recovery of anovercharge asreparation where the complaint isfiled under section 22of the 1916 Act more than six months but less than two years after the shipment date The Commission has stated that itsfailure topromulgate arule was not tobeinterpreted toallow carriers tolimit the rights of shipperlS under section 22and that itwill not permit carriers bycontract tochange the time limitation insec tion 22United States vAmerican Export Isbrandtsen Lines Inc 298 302 Reparation inthe amount of 6810 54isordered tobepaid inaccordance with the decision inDocket 673011FMC 298 the case involving aconference rule providing that claims for adjustment of freight charges must beprelSented within six months after date of shipment The claim was presented more than six months but less than two years after date of shipment United States vAmerican Ex port Isbrandtsen Lines Inc 303 Reparation inthe amount of 1862 30isawarded inaccordance with the deci sion inDocket 673011FMC 298 the case involving aconference rule pro viding that claims for adjustment of freight charges must bepresented within six months after date of shipment The claim was presented more than six months but less than two years after date of shipment United States vHellenic Lines Ltd 304 Reparation inthe amount of 28018 79isawarded inaccordance with the decision inDocket 673011FMC 298 the case involving aconference rule providing that claims for adjustment of freight charges must bepresented within six months after date of shipment The claim was presented more than six months but less than two year gafter shipment United States vAmerican Export Isbrandtsen Lines Inc 305 Reparation inthe amount of 11819 20isordered tobepaid inaccordance with the Commi ion decision inDocket 673011FMC 298 the case involving aconference rule providing that claims for adjustment of freight charges must bepresented within six months after date of shipment The claim was presented more than six months but less than two yea rsafter shipment United States vAmerican Export Isbrandtsen Lines Inc 312 Where ashipper demonstrated that itsshipments were assessed noncontract rates wbile others were assessed contract rates anaward of Teparation was waI ranted based onestablished violations of section 14b The mere collections of the excessive rates without more constituted violations of sections 14b The measure of damages for the purpose of awarding reparation was tobebased onthe ditIerence between the two rates Tbe award isnot based onany proof of



INDEX DIGEST unl awful discrimination within the meaning of the Act but rather onashowing that the shipper was assessed and paid anexcessive rate United States Borax Chemical Corp vPacific Coast European Conference 451 467 468 Incases ari ing out of unlawful discrimination the right torecover reparation for injury incurred islimited topecuniary loss suffered and proved Although discrimination isabyproduct of the implementation of anunlawful dual rate contract or the denial of alawful contract the gist of the offense isclearly analogous toanovercharge Thus any reparation granted should bebased onprinciples applrica tion toovercharges Id468 469 Failure of 8shipper toexpressly pray for interest initscomplaint seeking reparations was not awaiver of the collection of interest The complaint did pray for damages and also for such sum asthe Commission might determine tobeproper asanaward of reparation Exercising itsdiscretion interest at the rate of six percent from the date inapplicable rates were exacted was allowed Id470 The Commission has noauthority toaward reparation when 8complaint isfiled more than two years after the cause of action accrues The time limitation insection 22and not state lawgoverns Inany event the complaint was based onanalleged breach of adual rate contract which had become unlawful and the Commission will not consider provisions of acontract unlawful under the Act asdeterminative of the rights of the parties inaproceeding concerning the Com mission sauthority toaward damages Id471 472 Inview of the fact that the issue was not briefed byparties other than Hear ing Counsel and that the decision inthe case rested onother grounds the Com mission would not consider at this time whether section 22does or does not authorize anaward of damages or reparation toacarrier against ashipper Id473 Awarding of reparation isamatter of discretion with the Commission Repa ration was not waTranted where there was noreal and tangible proof that any pecuniary losses which complainant may have suffered were the proximate result of violations of the Act Bartmill Lumber Sales Corp vPort of New York Authority Weyerhauser Co Atlantic Terminals Inc and Maher Lumber Ter minal Corp 494 510 RETALIATION Carrier which unbooked MSTS refrigerated cargo because of itsdissatisfaction with MSTS spolicy of distributing the carriage of general cargo violated section 14Third Rates onUSGovernment Cargoes 263 284 Carrier which unbooked refrigerated MSTS cargo at the same time remon strating with MSTS onthe latter spolicy for use of competitive vessels for gen eral cargo was not retaliating inviolation of section 14Third The particular vessel had limited commercial bookings amaritime strike was pending and MSTS did not provide general cargo inaddition tothe refrigerated cargo hence cancella tion of the sailing was necessary Id284 SELF POLICING See Agreements Under Section 15TARIFFS See also Rates Terminal Operators TaTiff rule providing for certain services oncommodities toshippers and con signees of Chinese descent did not lend itself todiscrimination inrates but was Objectionable onthe ground that itpermitted performance of aspecial service toChinese shippers and consignees where such service was not availa ble toothers The rule was anlnju and unreasonable regulation under section 17which pQbtblts maklIl tlvnable any privilege facility or service only tocertaiQ 565 IIIIStlIlt



566 INDEX DIGEST persons based solely ontheir race natiollaolity or ethnic ongm Vhere such apractice iscodified into arule the existenc eof the rule itself constitutes the vio lation No showing of actual discrimination ineeded Investigation of Rates inthe Hong Kong United States Atlantic and Gulf Trade 168 175 176 1Acarrier which failed tofollow the terms of itstariff with respect toPOV loading costs and heavy lift charges violated section 18b1byfailure tofile II1ppropriate provis ions initstariff Rates onUSGovernment Cargoes 263 285 Where atariff item provided arate for automobile parts defined asincluding those items which are integral parts of automobiles necessary for their operation and another tariff item provided ahigher rate for engines caloric gas internal combustion oil or steam complainant which shipped cargo described asengines internal combustion automobile and engine diesel auto was entitled tothe automobile parts rate Automobile engines were integral parts of automobiles The fact that engines were not listed among the examples given inthe tariff of automobile parts did not mean that they were not automobile parts Ifthe tariff item could beconsidered ambiguous ithad tobeconstrued against the carrier Fact that shipper used the words automobile or auto asasuffix rather than aprefix was not determinative The description bythe shipper accurately descl libed the cargo for the carrier sbenefit Complainant having been charged the wrong rate was entitled toreparation United States vGulf South American Steamship Co Inc 300 309 310 Failure tofile atariff subject toFMC jurisdiction with FMC isaviolation of the statutes administered bylMCnot those of ICC The FMC has aduty toinvestigate and suspend inaproper case Vater carrier seeking tocome under jurisdiction of ICC rather than FMC could have sought adeclaratory order from the FMC rather than cancelling itsFMC tariffs The Commission intaking action onthe matter was not required tofile acomplaint witb the ICC Alaska Steamship Co 0lncellation of FMC Port toPort Rates West Coast Alaska Trade 314 329 Where acarrier provides athrough transportation service consisting of port toport transportation between the United States and the United Kingdom and inland transportation inthe United Kingdom the tariffs must break out the charge for the water portion of the transportation The provision of section 18b1requiring that tariffs shall plainly show the places between which freight will becarried further makes mandatory the clear indication of the ports or ranges of ports between which water transportation will beperformed While places isnot intended toinclude inland points because the jurisdiction of the Commission isonly port toport inland points must beidentified because section 18b1requires that tariffs shall state separately any rules or regulations which inanywise change affect or determine any part or the aggregate of rates 01charges Container Marine Lines Through Intermodal Container Freight Tariffs Nos 1and 2FMC Nos 10and 11476 483 The CommiS sion must insure that itretains effective regulatory authority over those activities which are within the scope of itsauthority and failure of acarrier todisclose the inland points toand from which itsservice applies and thus indicate the purported charge for the inland movement would make itimpossible todetermine whether or not the ocean portion of arate isone which acarrier may lawfully charge Failure todisclose inland points would enable the carrier totreat similarly situated shippers differently inpossible violation of sections 16and 17of the Shipping Act Id484



INDEX DIGEST 567 TERMINAL LEASES Terminal lease agreement with aminimum maximum payable per year was not unjustly discriminatory or unfair between carriers or shippers and did not give the lessee anundue and unreasonable preference and advantage inviola tion of section 16First because noother user of the facilities operated under asimilar arrangement and all other users paid tariff rates Aterminal lease agreement isnot unlawful or unreasonable merely because itdoes not follow otherwise applicable tariff charges Agreement No T1870 Terminal Lease Agreement at Long Beach Califomia 1219Return onminimum maximum payment terminal lease agreement must becom pensatory tosupport aconclusion that other users of facilities at the port are not burdened bythe arrangement Id20Rate of return onterminal lease agreement was not required tobebased onthe Freas formula Use of stand onitsown feet method which uses the estimated cost and expense of the facility tobeleased tothe carrier was proper Id20Use of capital recovery method of depreciation indetermining cost of terminal facility tobeleased toacarrier was amatter of business jUdgment with which the Commission would not interfere Id21Failure of terminal inconnection with determination of return onterminal lease agreement toprovide for areturn onlands vhich supported roads bridges and anadministration building did not result inother users bearing costs which should have been allocated tothe lessee The lessor had acquired the lands with out original cost Itwas questionable whether any costs were incurred tomain tain the lands considering that the bridges and administration building appeared torequire little or nomaintenance As tothe roads opponents of the lease included anallocation of expenses for streets and freeway maintenance aswell asfor maintenance of the bridges and administration building Inview of theS ecircumstances there was noneed toprovide for areturn onthese lands and therefore failure toprovide for areturn onsuch non revenue producing lands would not result inanoncompensatory rate of return onthe lease agreement Id22Terminal provided sufficient information tosupport the conclusion that the rate of return onaterminal lease agreement would provide areasonable profit for the use of the particular facility involved Id22Lease agreement hetween anagent and affiliate of acarrier and aterminal for use of the terminal sfacilities providing for compensation at tariff rates but with aminimum maximum amount payable per year was not unjustly dis criminatory or unfair asbetween carriers or shippers and did not give the carrier anundue and unreasonable preference and advantage inviolation of section 16First Assuming competition between the carrier and another carrier and between their respective customers there was nodiscrimination or prefer ence inasmuch asthe terminal was willing tomake similar arrangements with other carriers The fact that fewother carriers had the finaneial resouces nec essary totake advantage of such offer did not mean that the carrier was being preferred or that others were suffering from discrimination Id192023Terminal lease agreement was not tobecondemned merely becauS eitprovided for terminal charges at other than tariff rates the return had been shown tobecompensatory and placed noburden onother users of the facility and there had been noshowing that any competitor of the lessee had been denied asimilar arrangement Id23



568 INDEX DIGEST The record did not show that aminimum maximum payment terminal lease agreement at Long Beach Callif would operate contrary tJOthe public interest or tothe detriment of the commerce of the United States Chaos had not resulted from approval of several such agreements at Oalifornia ports Only afewcar riers were willing or able toassume the tremendous financial obligations inherent insuch agreements Even ifthe carrier paid less than tariff rates during some years the terminal would benefit bykeeping busines swhich might other wise dwindle away The pUblic interest would also beadvanced ifthe speedy and healthy development of first class containerized operation inthe intercoastal and foreign trade were advanced byamodicum of price wise competition between terminals Id2325Terminal lease agreement at Long Beach California does not violate the California Association of Port Authorities Agreement pursuant towhich Cali fornia terminals operate The Association agreement does not require that itsmembers provide services only according totariff rates The agreement requires strict adherence totariff rates only tothe extent charges are proposed tobeassessed bytariff Id25Where aterminal lease agreement has been found tobeapprovable under section 15the legality of the terms of the lease under state lawisamatter for the state not for the Commission Id26Terminal lease agreement between amunicipal corporation and animporter exporter manufacturer and charterer of vessels inforeign commerce under which the lessee would opera tethe premises asapublic terminal concurring inthe lessor stariff and would pay aminimum sum during each 12mlllth period of the lease thereafter the revenue earned inthe balance of each 12month period for wharfage and dockage charges would bedivided 25percent tothe lessor and 75percent tothe lessee with all other tariff charges accruing tothe lessee and under which the lessor would receive anadequate return onitsinvestment inthe leased premises was approved There was noconclusive evidence of unlawfulness under section 15No carrier or shipper objected No diversion of cargo was alleged Agreements No T1985 and T1986 LeMe Agreements at Long Beach California 353740The term compensatory isgiven the connotation of fair and reasonable return oninvestment inconnection with determination of whether terminal lease iscompensatory Agreements Nos Ti953 and T1953 ATerminal Lease Agree ments Between the City of Oakland and Matson Navigation Co 156 162 Determina tion of the compensatory n31ture of aterminal lease onthe basis of estimated costs rather than actual costs of filling land and constructing awharf would bealll 81tter of concern ifestimates were accepted without proof of areasonable relationship toactual costs The record supported the conclusion that the estimates were reasonable where the cost of the wharf was calculated as1442 250 the lowbid was 1750 612 the rent included acontingency factor asubstantial por tlion of the fill had been completed at less than estimated cost and the port ngineer was confident that the cost of the balance of the fill would bewithin his estimate Id163 Method of land valuation employed byaport inconnection ithestablishing arent base for lease of land for amarine terminal and freight station was areasonable exercise of good judgment where submerged land was valued assuch plus cost of fill rather than valued asfilled The circumstances existing at the time of negotiations for the lease had tobeconsidered While factual computa tions of the amount of rental were material tQtheapprovability of the lease the issue was whether the ultiQlate result provided afair return oninvestment



INDEX DIGEST 569 There isnoinfiexible rule for establishing land values for the purpose of com puting rental for future occupancy The rental would pro uce a7percent return oninvestment inland Itwas not unreasonable for the port toconsider itsinvestment asthe value of the land plus the cost of putting itinaproductive condition Id163 165 Afair contribution togeneral and administrative expense should beincluded inthe rentals for terminal leases A05percent of the cost of improvements involved inleases isnot anunsubstantial amount The record shows that the cost of servicing and billing of the leases will beminor Inany event the amO unt involved would not render the leases noncompensatory which isthe majO riss Id1965 Terminal leases at afixed term and rent could beapproved although they did not include provisions for periodic review and adjustment of the rent since section 15requires continuing agency scrutiny of such agreements Id166 TERMINAL OPERATORS See also Free Time Practices Preference and Prejudice Terminal Leases Tharfage Atariff rule requiring consignees toaccept store door delivery bythe carrier of minimum bill of lading shipments while not requiring the same of other less than trailerload shipments was not violative of section 16or 18abecause minimum sh6 pments were deprived of five days free storage The rule was instituted toalleviate congestion at the terminals and had been succe ful The rule eliminated the need for free time and thus resulted innOloss for minimum shlipments Investigation of Minimum Charges and Termdnal Delivery Services Atlantic Gulf Puerto Rico Trades 222 233 234 Initial decision isadopted except that the Commission neither agrees nor disagrees with the conclusions or reasoning support ing them wi threspect tothe reasonableness of respondent srate of return oninvestment or the inclusion of leased property inthe rate base and respondent smethod of valuing land and plant facilities Rates and Practices of the Pacific Northwest Tidewater Elevators Assn 369 371 Marine grain terminals are aninseparable link inthe transportation system serving our wa terborne foreign commerce The plan of the Shipping Act would befrustrated and rate payers would beleft tothe mercies of Ithe terminals ifhaving authorized their col lective rate making through section 15thus elimi nating rate competition their practices inmaking the rates were held tobeexempt from regulation Id378 The Commission had jurisdlic tion inaproceeding todetermine the legality of revisions inthe traiff rates rules and practices of marine grain terminals The question was not the reasonableness of rates but whether the practices of respondents intheir determination and aHocation of costs were reasonable Id377 As between vessel and cargo itwas proper for marine grain terminals toallocate the cost of the wharf connected tothe land byaramp and analogous tothe apron wharf at ageneral cargo terminal tothe vessel The wharf was not used for the benefit of cargo toany appreciable extent Under aproper alloca tion qf costs between vessel and cargo the cargO isassessed over 87percent of all terminal costs Respondents will bear thIis large porpofltion of costs incon nection wi ththeir expO rtsof grain Their dual operation need not subject them topayment of costs expended for the benefit of others Id384 385 As between vessel and cargo marine grain terminals properly allocated the cost of the waterway tothe vessel Id386



570 INDEX DIGEST Grain sales contract between the Department of Agriculture or amarine grain terminal asseller and abuyer of grain does not determine the propriety of any particular allocation of costs between vessel and cargo any more than does the provision of the charter party between the vessel and the grain buyer who isthe shipper ld388 The Freas formula isdesigned todevelop the total costS of the terminal and then apportion them tovessel and cargo inproportion tothe use made of the facilities provided and of the services rendered The vessel isheld responsible tothe wharfinger for all usages and services from but not including the point of rest of the cargo Id389 The point of rest criterion was used byIPreas asashorthand expression todefine the tradition concept astothe respective duties of the carrier and shipper with respect totransfer of cargo between them for the pUl pos eof ocean transport The shipper istraditionally obliged tobring cargo toapoint where itcan bereached byship stackle and the ship has the responsibility toaccept the cargo at the point the point of rest rloading aboard the vessel Id389 Practice of marine grain terminals inallocating 50percent of the expense of the shipping gallery ahigh speed conveyor and multiple spout system tothe vessel was not unreasonable under section 17Allocation of 50percent tothe vessel was aconservative and acceptable estimate of the vessel sobligation ld387 390 The point of rest test isnot entirely helpful with reference tothe shipping gallery ahigh speed conveyor and multiple spout system for grain because of the physical difference between grain loading and general cargo operations The end Yf ship slOok concept has noparallel inthe caRe of avessel loading grain ld390 Elevator employees control the volume of flow of the grain and type of grain being loaded onvessels inresponse tosignals from the stevedores Thus the operation of the system isajoint undertaking between ship and elevator the latter acting for cargo Tbe loading facility itself serves and benefits both ship and grain ItScosts should beborne jointly and equally byvessel and cargo ld390 Depreciation of facilities and equipment of marine grain terminals should bebased onoriginal cost not anestimated cost of reproduction ld390 Marine grain terminals properly included areturn onworking capital intheir cost studies with the fund measured bytwo months operating expenses ld395 Institution of aservices and facilities charge bymarine grain terminals simi lar tothat inuse byother terminals onthe Pacific Coast was not anunjust and unreasonable practice under section 17ld401 406 Overtime loading charge of 57per hour bymarine grain terminals whicQ charge included anincentive factor toinduce the terminal towork during over time hours was not anunjust or unreasonable practice under section 17when the overtime loading was required bythe vessel However inclusion of the incen tive factor was anunjust and unreasonable practice when the terminal requested overtime loading Insuch asituation arate inexcess of 40per hour would bethe result of unjust and unreasonable practices ld407 409 Action of port authority inpermitting alumber dealer tobackhandle lumber for itself and for other receivers of lumber at Port Newark under alease agree ment while requiring other tenants touse the public terminal was anundue and unreasonable preference and advantage tothe former and anundue and unreasonable prejudice and disadvantage tothe other tenant receivers of lumber II



INDEX DIGEST 571 and constituted anunjust and unreasonable regulation and practice inviolation of sections 16First and 17Ballmill Lumber Sales Corp vPort of New York Authority Weyerhaeuser Co Atlantic Terminals Inc and Maher Lumber Ter minal Corp 494 500 Contentions inter alia of Port Authoriity that different treatment of twO lumbet dealers was necess itated and justified bydifferences incharacteristics of the dealers and byother circumstances that one lumber dealer did not have acom petitive advantage over the other dealer because the service of bacI handling which one was permitted toperform through itssubsidiary while the other could not was af little importance that camplainant dealer had nat shawn any real disadvantage toitself and that the dealers were nat similarly situated and therefare did not require similar services did nat affect the conclusion that the Part Autharity vialated section 16First and section 17Id500 503 Public lumber terminal aperatoc stariff which pravided far avalume discaunt far the handling af lumber at Part Newark subjected the lessee of alumber ter minal toundue ano unreasanable disadvantage inviolation of section 16First and canstituted anunjust and unreasonable regulation and practice inviolation af section 17The pnblic terminal opera tor svalume discount rates were not practically available tocamplainant ar other tenants while they were available tonantenants The discount rate pravisian applied only tothe camplete package af truckloading wharfage and backhandling Since camplainant perfarmed itsawn trucklaading and used itsown premises far storage itdid not qualify far the discaunt Itisirrelevant tothe propriety af volume discaunts whether adifference inrates might bejustified because ane customer uses the pUblic ter minal and anather uses aleased area 18miles away from the public terminal Each custamer isentitled tosimilar treatment inrespect towhether adiscaunt based anvalume af lumber backhandled istobegranted Id503 504 56Tariff af terminal operators relating toavertime charges and haliday rates isanunjust and unreasonable practice insafar asitfails toset farth the criteria used todetermine the avertime charges and fRJils tospecify halidays Repara mon isnat awarded since the recard Ontains noevidence af injury tocomplainant Internatianal Packers Ltd vNorth Pier Terminal Ca 525 528 529 Exclusian of refrigerated cargo fram aterminal sthree oclack rule gives apreference togeneral cargO but the preference isnat soundue astoresult inavialation of the Shipping Act The difference iswarranted bysuch matters asthe unpredietabdlity of the weather mechanical breakdawns labor ddsputes etc and inadequacy of starage facilities topratect refrigerated cargo Id529 530 Tariff af terminal aperatars rela bing toextra services charges far certain ervtices isanunreasanable practice inviolatian of sectian 17since itdid not cantain astandard far determining rates tobeapplied ansuch extra services NOreparatian jsawarded since camplainant had nOshipments towhich the charges applied and was never billed for extracharges Id530 531 Truck laading and unloading charge of 9i per 100 lbs byterminal aperators at the lrtaf ChicagO isnot exeessive ar unreasanable As tofailure toclassify charges astocommodities and bandling characteristics respondents were expected after they ganed experience topublish rates relating tocommodities and handling characteristics and they had incertain respects done soFailure topro ide partial loading and unloading charge maving cargo between aplace anthe dock and the tail gate of the truck antruck deliveries isjustified ELiminat ion of partial service relieves eongestian at the piers reduees easts and remaves animpO rtant area of dispU tebetween truckers and termina1s Id532 534



572 INDEX DIGEST THROUGH ROUTES See Rates TRUCK LOADING AND UNLOADING See Terminal Operators WHARFAGE See also Practices Revision of terminal tariff toassess wharfage charge against the vessel rather than the cargo was clearly authorized and contemplated bythe approved basic agreement between terminal operators The agreement specifically authorized the issuance of tariffs covering wharfage and provided for the filing of such tariffs and any changes therein with the Commission Thus the revision was merely animplementation of the general ratemaking authority provided inthe basic agreement Boston Shipping Assn Inc vPort of Boston Marine Terminal Assn and Massachusetts Port Authority 156Revision of terminal tariff toassess wharfage against the vessel rather than the cargo did not require prior approval of the Commission under section 15The action was routine and was authorized and contemplated bythe approved basic agreement Id57As used insection 17and asapplied toterminal practices ajust and reasonable practice means aPractice otherwise lawful but not excessive arid which isfit and appropriate tothe end inview Wharfage assessed against the vessel isaproper and otherwise lawful charge Incident tothe carrier sduty totender for delivery isthe duty toprovide the shipper with adequate terminal faoilities upon which cargo may beplaced bythe shipper and or from which itmay bepicked upbythe consignee Since the terminal provides aservice which isinfurtherance of the carrier sobliga tion itfollows that wharfage isanappropriate charge against the vessel Commission General Order 15expressly sanctions this method of assessment Id9Revision of terminal tariff byPort Authority toassess wharfage against the vessel rather than the cargo 3Jt Port Authority operated piers was nOlt anunreasonable practice under section 17As applied toterminal practices ajust and reasonable practice means apractice otherwise lawful but not excessive andwhich isfit and appropriate tothe end inview Wharfage assessed against the vessel was clearly aproper and otherwise lawful charge As toitsfitness and appropriateness tothe end inview the Port Authority had suffered losses initspier operations and the reviSJion was made inthe belief that more cargo would beattracted toPort Authority piers and thus increase revenues Itwas not important that there was adrop intonnage for several months ascompared with the same months inthe prior year Id811As towhether Port Authority practice of assessing wharfage against the vessel rather than cargo was fit and appropriate tothe end inview itclearly was The charge was instituted primarily asaresult of losses inpier operations The Port Authority hoped toattract truck traffic which might other wise belost tocompeting ports The Authority also anticipated that more effi cient pier utilization would beencouraged bycreating anincentive for shippers touse unitization pal1etization and containerization Adrop intonnage for several months ascompared with the same months inthe prior year was not important Id910Examiner sfinding that the ocean freight rate atBoston contains awharfage factor or that assessment of wharfage against shippers and consignees at the public piers inBoston other than those operated bythe Port Authority involved aduplication of charges was not supported bythe record There was nobasis for adetermination that assessment of adouble charge was unjust and unreasonable Id11footnote 16
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nomic freedom 1 This principle is implemented through a policy
which frowns upon undue restrictions on competition

Section 15 of the Shipping Act 1916 does not conflict with that
policy but rather complements it Congress authorized the approval of
shipping conferences to forestall monopolistic movements that are
more anticompetitive than the conference system itself Thus a Federal
court has said

The condition on which such authority is granted is that the agency entrusted
with the duty to protest the public interest scrutinize the agreement to make

sure that the conduct thus legalized does not invade the prohibitions of the anti
trust laws any more than is necessary to serve the purposes of the regulatory
statute

It is incumbent upon this Commission to evaluate every proposed
agreement in the light of this standard and it should not be forsaken
even though only a simple and innocuous agreement is involved We
are here presented with an agreement which does not qualify for
approval under our congressional mandate or under the guidelines we
have set heretofore

The time an agreement is presented for initial approval is when we
must evaluate it thoroughly and determine the anticompetitive scope
it is to possess We are not soothsayers We cannot predict what in fact
will happen as a result of approval We can however predict the
probable consequences of approval That is our expertise When ap
proving an agreement we should understand the gamut of activity in
herently concomitant to the specific conduct as set forth in the agree
ment We should not grant antitrust immunity to agreements which
are overbearing or unnecessary and which thereby might contain lati
tude for unauthorized actions within the approved area of conduct
It is an undesirable situation when we must call upon hindsight to
uncover the pitfalls of an agreement which may trap a conference in
violations of the law

As I said in docket 6615the desire of the parties to enter into
agreements alone is not considered sufficient to warrant approval

For presumptively all anticompetitive combinations run counter to the public
interest in free and open competition and it is incumbent upon those who seek

exemption of anticompetitive combinations under section 15 to demonstrate that
the combinations seek to eliminate or remedy conditions which preclude or hinder

the achievement of the regulatory purpose of the Shipping Act

i Mediterranean Pools Investigation 9 FMC 264 at 288
s Isbrandtsen Co Inc v United States et al 211 F 2d 61 at 57
s Transcript Oral Argument p 20
Agreement for Consolidation or Merger Between American Mail Line Ltd American

President Lines Ltd and Pacific Far East Lines Inc
Mediterranean Pools Investigation 9 FMC 264 290
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