
FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 484

LoUIS FURTH INC

V

SEA LAND SERVICE INC

Authority to waive collection of and refund freight charges denied

i

REPORT

August 25 1977

By THE COMMISSION Karl E Bakke Chairman Clarence Morse Vice

Chairman Ashton C Barrett Bob Casey and James V Day
Commissioners

Sea Land Service Inc Sea Land has applied for permission to waive

collection of a portion of the freight charges assessed on a shipment of

Tumeric which moved from Kingston Jamaica to New York under

Sea Land s bill of lading dated December 31 1975 The present applica
tion was filed on June 24 1976

The rate in effect at the time of shipment was 45 50 per 40 cubic feet
Total freight charges including applicable surcharges were assessed at

1 56128 Sea Land asserts that on April 29 1974 due to a clerical error

in refding the tariff the rate base was changed from weight to measure

ment which resulted in higher charges than intended It seeks permission
to collect charges on the basis of 45 50 per 2 000 pounds which would

yield 535 60 in freight charges and to waive collection of the balance of

1 025 68
Before the application was submitted the U S Atlantic GulfJamaica

Conference Conference whose tariff applies to the shipment filed on

April 5 1976 a new tariff changing the rate base from measurement to

weight At the same time however it raised the level of the rate from

45 50 to 90 00 Thereafter on April 25 1977 the Conference amended
its tariff to revert to the 45 SO per 2 000 pounds the rate Sea Land now

seeks to apply retroactively to Complainant s shipment
The Presiding Officer found that due to a clerical error the rate in effect

at the time of shipment did not reflect the intended rate He nevertheless
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concluded that the application complied with the requirements ofsection

18 b 3 of the Shipping Act 1916 and granted Sea Land permission to

waive collection of the unpaid balance of freight charges We disagree
with the Presiding Officer s disposition of this matter

CONCLUSION AND RECOMMENDATION

Section l8b 3 of the Act as amended by P L 90298 reads in part
Provided That the common carrier has prior to applying for authority to

make a refund filed a new tariffwith the Federal Maritime Commission which sets forth

the rate on which such refund or waiver would be based Emphasis added 46

U S C 817 b 3

The provision is jurisdictional and cannot be waived The tariffcontaining
the rate Sea Land would charge was ftIed on April 25 1977 after and not

prior to the ftIing of the application on June 24 1976 Permission to waive

collection of the balance of freight charges under the rate in effect at the

time of shipment must therefore be denied Accordingly
IT IS ORDERED That the Initial Decision in this proceeding served

July 29 1977 be reversed and the application of Sea Land Service Inc to

waive the collection of or refund certain alleged overcharges is denied

SEAL S JOSEPH C POLKING

Acting Secretary
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FEDERAL MARITIME COMMISSION

i DoCKET No 7546

U S MIAMICARlBBB AN PuERTO RIco TRADES
POSSIBLE VIOLATIONS OF THE SHIPPING ACT 1916 AND THE

INTERCOASfAL SHIPPING ACT 1933

1

ORDER

August 26 1977

By an Order ofmvestigation andlearing dated Qctober30 1975 tbis
proceeding was instituted to determine whllther nonvesiel operating
common carriers in the Port of Miami area were engaging in practices
violative of SeGtio1s 16 17 and 18 of the Shipping Act 1916 andor

Section 2 of the Intercoastal Shipping Act 1933 Named as respondents
in this proceeding were Drake Motor Lines Inc Econocaribe Consoli
dators Inc Marine Trailer Transport Inc Meteoro Express Corpora
tion Sea Trailer Express mc Transconex mc and Twin Express Inc
Pursuant to the special settlement procedures set forth at 46 CFR
505 5 c Respondents Econocaribe Consolidators me Transconex Inc
and Twin Express Inc requested and received Commission permission to
enter settlement negotiations with the Commission s Office of the General
Counsel On August 3 1976 the presiding Administrative Law Judge
suspended the hearing schedule in order to permit the respondents to

explore the possibility of settlement Respondents Sea Trailer Express
Inc Drake Motor Lines Inc Drake Marine Division and Meteoro
Express Corporation have since joined in settlement negotiations Re1
spondent Marine TrailerTransport Inc tiled a cancellation supplement to

its tariff and no longer operates as a common carrier or has common
canier rates or fares in effect

Prior to commencement of settlement negotiations respondents other
than Drake Motor Lines mc and Marine Trailer Transport Inc entered
into stipulations with the Commission s Bureau of Hearing Counsel
Drake subsequently executed asimilar stipulation These stipulations set
forth the factual background surrounding the violations alleged in the
Order of Investigation and Hearing and provided the factual basis upon
which settlements have been concluded As an express condition of

settlement the respondents have consented to the entry of an Order

directing them to cease and desist from practices enumerated below and

I

i
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have further consented to the entry ofan Order requiring the submission
of compliance reports in a manner set forth below

THEREFORE IT IS ORDERED
That Econocaribe Consolidators Inc Transconex Inc Meteoro

Express Corporation Sea Trailer Express Inc Drake Motor Lines
Drake Marine Division and Twin Express Inc shall cease and desist
from accepting shippers measurements without having ascertained that
the shippers measurements are in fact correct measurements for the
cargo

That Respondents Econocaribe Consolidators Inc Transconex Inc
Meteoro Express Corporation Sea Trailer Express Inc Drake Motor
Lines Drake Marine Division and Twin Express Inc shall cease and
desist from the practice of rounding fractional cubic measurements prior
to the computation of cubic measurements of cargoes tendered to

Respondents for shipment
That Respondents Econocaribe Consolidators Inc Transconex Inc

Meteoro Express Corporation Sea Trailer Express Inc Drake Motor
Lines Drake Marine Division and Twin Express Inc shall cease and
desist for a period of three years from the date of this order from
discarding mutilating disposing ofor otherwise destroying such underly
ing documents as warehouse receipts shippers instructions or packing
lists delivery receipts weight bills or other documentation which shows
or reflects the actual weight or measure ofcargo received by Respondents
and upon which the ocean freight rate is computed and assessed

That Respondent Transconex Inc shall cease and desist from the
assessment or collection of pickup and delivery charges or any other
rates or charges required to be filed with the Federal Maritime Commis
sion prior to the effective dates of such rates and charges

That Respondent Transconex Inc shall cease and desist from applying
rates and charges which have been superseded by subsequent ftlings of
rates and charges with the Federal Maritime Commission

That Respondents Transconex Inc Twin Express Inc Sea Trailer
Express Inc and Meteoro Express Corporation shall cease and desist
from applying rates and charges in a manner which differs from the
methods of application ofsaid rates and charges set forth in tariffs in
effect and properly filed with the Federal Maritime Commission

That Respondent Transconex Inc shall cease and desist from the
incorrect application of commodity descriptions contained in tariffs on ftle
with the Federal Maritime Commission

IT IS FURTHER ORDERED
That Respondents Econocaribe Consolidators Inc Transconex Inc

Meteoro Express Corporation Sea Trailer Express Inc Drake Motor
Lines Drake Marine Division and Twin Express Inc shall upon
reasonable notice allow investigators or attorneys ofthe Federal Maritime
Commission unimpeded access to the underlying documents required to
be maintained by this Order and shall allow the removal of such
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documents specifically requested by Commission investiaators or attor

neys for the purpose of duplication
That within sixty 60 days after service upon them of this order

Respondents Econocaribe Consolidators
Inc Transconex Inc Meteoro

Express Corporation Sea Trailer Express Inc Drake Motor Lines
Drake Marine Division and Twin Express Inc shall each file with the

Commission under the oath and signature of a reaponlOible officer a

written report setting forth in detail the measures which have been taken
to ensure the elimination of the practices which resulted in measurement

errors and misratings which are the basis of the violations set forth in the

Settlement Agreements concluded with each of the Respondents Such

reports shall also be submitted at such times as the Commission may

require
IT IS FURTHER ORDERED
That this proceeding by and hereby is discontinued
BY THE COMMISSION

SEAL S JOSEPH c PoLK lNG

Acting Secretary

j
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3801

BRISTOL MYERS COMPANY

v

PRUDENTIAL LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

August 31 1977

Notice is hereby given that the Commission on August 31 1977
determined not to review the decision of the Settlement Officer in this

proceeding served August 19 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 380 1

BRISTOL MYERS COMPANY

v

PRUDENTIAL LINES INC

August 19 1977

Reparation Awarded

DECISION OF RONALD J NIEFORTH SEITLEMENT OFFICERl

By complaint filed December 22 1976 Bristol Myers Company
complainant alleges that it was overcharged 924 19 by Prudential Lines
Inc carrier as a result ofa misdescription of cargo apPearing on the bill
of lading Complainant states that on May 30 1975 respondent issued its

freight prepaid Bill ofLading No 11 Voyage 31 ofthe Santa Barbara to

cover a shipment described thereon on 9 Pallets l Carton Harmless
Chemicals DicaI Phosphate and Hexachlorophene weighing 20 673

pounds and measuring 497 cubic feet from New York to Guayaquil
Ecuador For this service the carrier billed and complainant paid freight
charges totaling 1 70847 on the basis of a rate of 123 25 per
measurement ton plus a port congestion and a bunker surcharge

This shipment actually consisted of 9 Pallets of Dicalcium Phosphate
weighing 20 662 pounds and one carton of Hexachlorophene measuring
two cubic feet The net contents of the 9 Pallets ofDicalcium Phosphate
weighed 20 000 pounds and was valued at 4 000

At the time this shipment moved respondent s tariff Atlantic and Gulf
West Coast of South America Conference Freight Tariff F M C No 1
provided in Item 670 17th Rev Page 108 a rate of 61 per weight ton
from New York to Guayaquil for Phosphates viz Calcium including
Monocalcium Dicalcium and Tricalcium actual value not over 400 per
freight ton

Both parties having consented to the informal procedure of Rule 19 46 CFR 502 301 as amended this decision
will be final urlless the Commission elects to review it within IS days from the date of service thereof
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On this basis complainant alleges that it has been overcharged 924 19
as follows In response to the served complaint the carrier admits to
the complainant s statement with respect to tariff rates that should have
applied but disclaims responsibility for the overcharge on the following
grounds

9 Pallets Dicalcium Phosphate
20 662 pounds @ 612000 lbs

Port Congestion @ 6Iton
Bunker Surcharge @ 8 25 ton

1 Carton Hexachlorophene as Chemicals N O S
2 cubic feet @ 123 25 m t
Port Congestion @ 6Iton
Bunker Surcharge @ 8 25 ton

Total
Paid 1 70847 Should be 784 280verpaid 924 19

630 19
6199
85 23

6 16

30
41

784 28

I Undue burden is placed on carrier where cargo is improperly described on bill of
lading by an organization which by its size and frequency of booking cargo should be
cognizant of published tariff rates

2 Requirements of the Six month Rule Page 12 Item 7 Rule B of Atlantic and
GulfWest Coast of South America Conference Rules and Regulations was not adhered

to

3 Failure of the shipper to break down quantity of each chemical carried gave carrier
no choice than to charge the higher rate to avoid discrimination

With regard to cargo misdescription generally past Commission policy
and judicial precedent have unquestionably declared that a shipper s

misdescription of cargo can still afford a basis for later reparation relief
and that in cases involving alleged overcharges under Section 18 b3 of
the Act the controlling test is what the complainant shipper actually
shipped and is not limited to how the cargo was described on the bill of

lading Union Carbide Inter America v Venezuela Line 17 F M C 181
182 1973 Abbott Laboratories v Moore McCormack Lines Inc 17
F M C 191 192 1973 Western Publishing Co v Hapag Lloyd A G
13 SRR 16 17 1973 These cases have set a precedent which clearly
rejects the respondent s position noted above despite the exceptions as

listed
In the first place the degree of transportaton experience of knowledge

of a shipper organization based upon its size and frequency of booking
cargo as suggested by the respondent would not appear to constitute a

valid mitigating factor sufficient to justify a departure from the conclusion
reached in the above cases

In cargo misdescription cases where the shipment has left the custody
of the carrier and the carrier is thus prevented from personally verifying
the complainant s amended cargo description as in this case the
Commission has held that the complainant has a heavy burden ofproof
and must establish with reasonable certainty and definiteness the validity
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of the claim Western Publishing Co v HapagLloyd A G 13 SRR 16

17 1973 Johnl on Johnson Inti v Venezuelan Lines 16 F M C 87

94 1973 Colgate Palmolive Peet v United Fruit Co 11 SRR 979 981

1910 Note is takenof the fact that the respondent does not deny that

the bill of lading at issue wasmisrated and a review of the documentation

submitted by the complainant adequately supports the amount of over

charge which is stipulated by the shipper Whileit is true that the

requirements of the six months rule were not adhered to thus denying
the carrier an opportunity to inspect the cargo prior to its clearing the

carrier s custody this factor in itself does not relieve the carrier from
making an appropriate rate aljustment where as in this instance the

heavy burden of proof establishing the proper description of the shipped
cargo has been met

Finally with regard to respondents statementthat it was obliged to

freight the bill of lading on the basis of the higher rate to avoid

discrimination I find that the multitude o On1miSsion decisions which

hold that the rate applicable to the cargo actually shipped is the only rate

which may be applied fenders any such logic anullity
Since a shipper is charged withknowledgeofataiiff it shollld subniit

cargospeciflcations in a manner whieh insures the most favorable rate

application statutorily permissable Failure to do so however cannot

insulate the carrier against claims for a subsequent rate aljustment if the

carrier chooses to accept aquestionable clf04escriptipn at face value or

arbitrarily freight a mixed shipment at the highest rate for any item
included in tlie shipment for lac of Ii break down of the contents A

more appropriate course of action for tfe carrier to follow woulcf be to

resolve questionable or insufficient cargo descriptions at the time ofbilling
bytevlewirtgother available supporting documentation or by contacting
the shipper

The complainant is entitled to reparation in the alliount of 924 19 It is

so ordered

S RONALD J NIBFORTH

Settlement Officer

1
1
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 493

UNION CAMP INTERNATIONAL SALES CORP

v

SEA LAND SERVICE INC

NOTICE OF ADOPfION OF INITIAL DECISION AND ORDER
PERMITTING PARTIAL REFUND OF CHARGES

September 1 1977

Sea Land Service Inc has submitted the statement of concurrence
duly executed by the shipper Union Camp International Sales Corp as

directed by the Commission s Order on review served in this proceeding
on July 29 1977

The requirement of Rule 92 Appendix 11 7 having thus been met the
Initial Decision of the Administrative Law Judge in this proceeding is
hereby adopted as the decision of the Commission

THEREFORE IT IS ORDERED That applicant Sea Land Service
Inc is authorized to refund 1 874 95 of the charges collected from Union

Camp International Sales Corp
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 493 that effective September 1 1976 for purposes of
refund of freight charges on any shipments which may have been shipped during the
period from May 8 1976 through June 28 1976 the rate on kraft wrapping paper from
Savannah Georgia to Marseilles France was 55 00 per ton of 2240 lbs minimum 18
tons per container subject to all applicable rules regulations terms and conditions of
said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission ofthe date and manner

ofeffectuating the refund

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary



FEDERAL MARITIME COMMISSION

SPECALDOCKET NO 4J3

UNION CAMP INTERNACIONAC SALES CORP

V

SEALAND SERVICE INC

AppGcation granted

INITIAL DECISION OF THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

Pursaant to section 18b3zof the Shipping Act 1916 as amended by
PL90298 and secdon 50292of the CommissionsRules ofPractice
and Procedure 46 CFR 50292SeaLand Service Ina SeaLand or

Applicant has applied for permission to refund a portion of the freight
chazges on two shipments of common Kraft wrapping paper which
moved from Savannah Georgia to Marseilles France under SeaIand
bills of ading dated May 8 and 29 1976 The application was filed
November 4 1976

The subject shipments moved under a SeaLand tariff covering ship
ments from USSouth Atlantic Gulf ports to named ports in France
and Italy SeaLand Tariff No 168B FMG73 22d revised page 101
item 5940 effective April 8 1976 The aggregate weight of the two

shipmenu was 768604 poucds The rate applicable at time ofshipment
was 5550per ton of 2240 pounds with a minimum of 22 tons per
container The rate sought to be applied is 55 per ton of 2240 pounds
with a minimum of 18 tons per container per same tariffas above except
see 23d revised page 101 effectiva June 28 1976

Aggregate freight charges payable pursuant to the rate applicable at
time of the shipments amounted to 2101448Aggregate freight charges
at the rate sought to be applied amount to 1913953The difference
sought to be refunded is187495The Applicant is not aware ofany
oher shipment of the same commodity which moved via SeaIand during
he same time period at the rates involved in this application
SeaIandoffers the foUowing as grounds for granung the applicafion
TNe decision became the decision of the Commission ep4mber l 1971
46USC819 az ameMcd
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4In eariy May SeaLandsMediterranean sales and pricing personnel agreed with
the complainant to publish a rate of 5500 per ton of2240 Ibs minimum 18 tons per

container on Kraft wrapping paper om SavanahGa to Marseilles France to meet

the rate quoted by another carrier serving that trade A minimum of 90 tons per

shipment 5 containers was able to be attached to the rate and an effective date of May
7 1976 was required The effective rate at that time was 5550 per ton of2240 lbs
minimum 22 tons per container as published in SeaLand Tariff 168BFMC73 Item
5940 on 22nd Revised Page 101 Attachment No 1

Through clerical ersor SeaLands pricing personnel insrucedthe tariffpublishing
officer to publish the promised rate in Item 5550 on Kraft liner board This was done 6y
telegraphic filing effective May 7 1976 on 15th Revised Page 98 Attachment No 2
The error was called to SeaLands attention by the complainant to SeaLand sales

representative by letter dated June 18 1976 Attachment No 3 The agreed rate of
SSppwas then filed telegraphically in Item 5940 to become effective 7une 28 on 23rd
Revised Page 101 Attachment No 4However the requirement for amiimum of 90
tons per shipment S containers was dropped

The shipments here involved moved immediately afterthe rate had been erroneously
published on Kraft liner board insead of Krafr wrapping paper and were assessed the

higher rate and minimum that was then in effec on wrapping papec Complainant paid
the full charges as originally billed through his freight forwarder and has claimed

against respondent for refund of the excess chazges he paid Copy of each of the bills of

lading and freight bills are enclosed as Attachment No 5

Section 18b3 ofthe Shipping Act 1916 46 USC 817 as amended by
Public Law9298 and Rule6b Special DocketAppications Rules of

Practice and Procedure 46 CFR 50292a set forth the applicable law

and regulation The pertinent portion of 18b3provides thax

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shippe where it appears that there is an error in a tariff of a clerical oradministrative
nature or an error due to an indavertence in failing to file a new tariff and that such

cefund or waiver will not result in discrimination among shippers Provided further That

the common carrie has prior to applying to make refund filed a new taziff with the
Commission which sets forth the rate on which such refund or waiver would be

based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment

The clerical and administrative error recited in the subject application is of the type
within the intended scope of coverage of section 18b3of the Act and secion 50292

of the CommissionsRules of Practice and Procedure

Therefore upon consideration of the documents presented by the Applicant it is

found that
l There was an enor in a tariffof a clerical or administrative nature resulting in the

publication of the agreed rate and minimum but in the wrong tariff item

2 Such a refund of a portion of the freight charges will not result in discrimination

among shippers
3 Prior to applying for authority to refund a portion of the freight charges SeaLand

filed a new tariffwhich set forth the rate on which such refund would be based

4 The applicaionwas fled within 180 days from the date of the subject shipments

For other provisions and requirements see IBb3and 4 50292 of the Commissions Rules of Practice and

Procedure 0b CFR 50292aRc
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FEDERAL MARITIME COMMISSION

DOCKET No 77 17

SEA LAND SERVICE INC AMENDMENT TO FREIGHT ALL KINDS IN

THE U S ATLANTIdPUERTO RICO TRADE

NOTICE OF DETERMINATION NOT TO REVIEW

September 2 1977

Notice is hereby given that the Commission on August 31 1977

determined not to review the order of discontinuance of the Administra

tive Law Judge served in this proceeding August 8 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary



FEDERAL MARITIME COMMISSION

No 77 17

SEA LAND SERVICE INC AMENDMENT TO FREIGHT ALLKINDS IN

THE U S ATLANTIC PuERTO Rico TRADE

August 8 1977

ORDER DISMISSING PROCEEDING

Effective May 2 1977 Sea Land Service Inc Sea Land or respond
ent proposed to amend its tariff application on the commodity Freight
All Kinds FAK for shipments from U S Atlantic coast ports to Puerto

Rico from one which required shipper loading to one applicable only
when the carrier loads By its May 19 1977 Order of Investigation and

Suspension the Commission instituted an investigation into the particular
tariff changes that would have effected the above result ie 2d revised

pages 242 and 243 and 1st revised page 285 of Sea Land s Tariff FMC F

No 34

By a Petition to Postpone Prehearing Conference filed June 16 1977

Sea Land advised the presiding Administrative Law Judge that it had

petitioned the Commission for authority to withdraw and cancel the

subject pages under investigation Special Permission Application No

414 dated June 14 1977 Special Permission Application No 414 was

granted and thereupon Sea Land filed 3d revised pages 242 and 243 and
2d revised page 285 which became effective July 5 1977 The net effect
of those revisions was to return the Freight All Kinds rate to the

status quo existing prior to the filing of the pages that were to be

subjected to investigation Thus the matters subject to investigation in
Docket No 77 17 have become moot and the relief originally sought by
the petitioning intervenors has in effect been granted in full Accordingly
on July 20 1977 the respondent filed a Motion To Dismiss the

proceeding The motion is unopposed by either the petitioning intervenors

or Hearing Counsel and moreover petitioners Martin Marietta Aluminum
and Dolphin Forwarding have filed statements agreeing that their reasons

for petitioning intervention have been rendered moot and that there is no

need to continue the proceeding
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Accordingly there being no regulatory purpose to be served in

continuing this proceeding nor any public interest to benefit from same

the Motion To Dismiss the proceeding is GRANTED

S THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

20 F M C



TITLE 4 HIPPING

Chapter IV Federal Maritime Commission

SUBCHAPrER A GENERAL PROVISIONS

Part 502Rules ofPractice and Procedure

GENERAL ORDER 16 AMDT 20 DOCKET NO 77 12

September 6 1977

Designation ofParties

Federal Maritime Commission

Final Rule

Rules of Practice and Procedure are amended to

terminate the practice ofnaming persons protesting
individual changes in tariffs complainants and to

cease making them automatic parties to formal proceed
ings instituted by the Commission to investigate rate

changes in general revenue cases The amendment is

necessary to eliminate delay and confusion which
resulted from the practice The effect will be to simplify
general revenue proceedings and advise persons who

protest rate changes ofthe appropriate procedural steps
to take to protect their interests

EFFECTIVE DATE Upon publication in the Federal Register
FOR FURTHER INFORMATION CONTACT

Joseph C Pollting Acting Secretary
Federal Maritime Commission

1100 L Street N W

Washington D C 20573
202 523 5725

SUPPLEMENTARY INFORMATION
This proceeding as instituted by notice of proposed rulemaking pub

lished in the Federal Register of May 3 1977 42 F R 22383 The

purpose of the proceeding was to amend Rule 41 of the Commission s

Rules of Practice and Procedure 46 C F R 502 41 so as to discontinue
the practice of naming persons who protest proposed rate changes

AGENCY

ACTION

SUMMARY
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complainants and automatically making them parties to proceedings
instituted by the Commission to determine the lawfulness of proposed
rate changes in so called general revenue cases As the Commission

explained in the notice cited this practice frequently causes such

proceedings to suffer undue delay because such protesting persons are

usually interested in issues pertaining to the reasonableness of an

individual rate or rates rather than the central issue whether the gross
revenue which the carrier is seeking to derive from its proposed rate

changes is just and reasonable Consequently protestants usually consume

time needlessly during the proceeding while they attempt to present
evidence and arguments irrelevant to the basic issue or they often do not

appear or participate in the proceeding at all although named as parties
requiring them to be served with pleadings and evidentiary documents
often at great expense to the active parties Because such protestants are

often interested in issues extraneous to the basic issue they unduly
broaden the proceeding and might not have even qualified as interveners
under the standards prescribed by Rule 72 46 C F R 502 72 had they
petitioned for leave to intervene under that rule Nevertheless under

present practice protestants are in effect granted intervention without

having to make a showing of substantial interest in the issues in the

proceeding or representing that they will not unduly broaden the issues

Finally the practice of designating protestants as complainants has

led to confusion in the minds of such persons who have mistakenly
believed that they have qualified as persons filing complaints pursuant to

section 22 of the Shipping Act 1916 46 U S C 821 with consequent
rights and obligations The Commission therefore proposed to eliminate
confusion and unnecessary consumption of time and assist persons in

understanding their rights and obligations in general revenue proceedings
simply by discontinuing the practice ofnaming such persons complain
ants and of making them parties to general revenue proceedings auto

matically in orders instituting such proceedings Should such persons
have a substantial interest in the issues in these proceedings and make a

proper showing that they will not unduly broaden the issues they may of

course be granted leave to intervene pursuant to Rule 72 cited above

and participate as parties to the proceeding
Comments to the proposed rule were submitted by Matson Navigation

Company Matson Sea Land Service Inc Sea Land and the Military
Sealift Command MSC Matson supports the proposed rule stating that

it will help eliminate confusion and unnecessary consumption of time

and to assist persons in understanding their rights Sea Land agrees with

the objective of simplifying and streamlining procedures and assisting
persons to understand their rights but does not believe that the proposed
rules will achieve these objectives On the contrary Sea Land believes

that the rules will add uncertainty and place additional burdens on

carners

Sea Land contends that a person protesting a rate change or changes

20 F M C
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may merely file a protest cause an investigation and suspension of the

proposed rate changes and have nothing further to do with the proceed
ing unless he files a petition for leave to intervene Sea Land believes

that this situation may be unfair to the person with a legitimate interest in
active participation in the proceeding and furthermore unfair to the carrier
who is faced with an ongoing proceeding without the presence of the

adversary party who caused the proceeding to commence in the fIrst

place Sea Land suggests that the Commission should continue to name

protestants as parties to the proceeding so that the carrier can decide
whether to direct its attention to the substance of the protests

We believe that Sea Land s comments lack merit Even SeaLand

admits that i n many if not most such instances statements of

persons protesting rate changes do not meet the requirements of the
Commission s rules and the senders frequently have no intention of

participating in an official investigation proceeding Sea Land even

agrees that generally speaking senders of such statements if called

upon will add little or nothing to the development of a factual record

upon which a proper decision could be made Furthermore Sea Land

appears to be under the mistaken impression that protestants must be

participants in Commission investigations so that the carrier can protect
its interests Sea Land also incorrectly believes that failure to name

protestants parties at the outset of the proceeding is tantamount to their

being arbitrarily dismissed in advance
The decision to institute an investigation is made by the Commission

on the basis of information submitted by the carriers protesting persons

and other information available to the Commission and not because

protesting persons mayor may not intend to take an active role in the

proceeding If protesting persons decide not to participate actively as

even Sea Land admits happens frequently this does not mean that the
carrier suffers some kind of prejudice By law a carrier has the burden of

proving the justness and reasonableness of its proposed rate changes
Section 3 Intercoastal Shipping Act 1933 46 U S C 845 Commonealth

of Puerto Rico v Federal Maritime Commission 468 F 2d 872 D C

Cir 1972 The failure to name as aparty someone who had filed a

protest before the proceeding as instituted does not change the carrier s

burden nor should it prejudice the carrier if the protestant has so little
interest in the proceeding that he does not even bother to seek to

intervene thereby presenting no evidence or arguments on the record
against the carriers interests Should the carrier for whatever reason need
to examine the position of such Ilt1 absentee protestant the carrier is not

without means to obtain information from such a person by means ofthe
Commission s deposition and subpena processes Nor does the protestant
suffer from arbitrary dismissal if he is not automatically named a party to

the proceeding because as mentioned above if sufficiently interested
such person can seek to become an active party by filing a petition for

leave to intervene as provided by Rule 72
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MSC opposes adoption of the proposed rule change MSC does not

believe that protestants are confused by being designated complainants
in orders instituting proceedings but has no objection to another appella
tion for such persons However MSC does object to the view expressed
by the Commission that general revenue cases are only concerned with
carriers needs for increased revenue and that other matters raised by
protestants are not appropriate for investigation MSC contends that a

carrier s revenue needs cannot be examined in a vacuum and that

changes in the level ofparticular rates will have an effect on the quantity
of cargo that will move depending upon various demand factors and
therefore consideration of particular rate levels must be considered by
carriers and the Commission in evaluating the reasonableness of the
carrier s requests for increased revenue and the effect on the carrier s

ultimate rate of return Furthermore MSC contends that a carrier might
incorrectly evaluate the effect of increases on particular rates with the
result that individual rates or groups of rates might be unjust or

unreasonable These matters should be included in any general revenue

investigation according to MSC Additional matters that bear considera
tion in general revenue investigations are the questions whether in the

age of containerization and uniform costs rate levels on commodities
should be more uniform and whether tariffs should reduce the number of
individual rates published

Finally MSC argues that there are two disadvantages which would
result ifprotesting persons were compelled to file formal complaints under
section 22 of the Act First this would create multiple proceedings with

probable consolidation and increased costs ofadditional pleadings
Second the burden of proof would shift from the carrier to the

complainant contrary to the Congressional intent expressed in section 3
ofthe 1933 Act cited above

The comments submitted by MSC are not without some merit but do
not withstand careful analysis Contrary to MSCs beliefs confusion has
in fact arisen in the minds ofparties named as complainants who have
confused their status as protestants with actual complainants filing under
section 22 of the Act InMatson Navigation CompanyGeneral Rate
Increase in the Hawiian Trade Docket Nos 7322 etc Initial Decision

February 22 1977 fourteen protestants were named as complainants
yet only one such complainant fully participated in the proceeding
Docket No 73 22 Id pp 3 4 Furthermore in Docket No 73 22
Sub No 1 a protesting shipper named as complainant in the

Commission s Order of Investigation did indeed argue that it had been
transformed into a section 22 complainant and was entitled to seek

reparation although it had never filed a formal complaint under that law
Id pp 26 27 The presiding judge called attention to the confusion

arising out of the present practice Id pp 3 4 footnote 10 1

I Significantly despite MSC s argument that the term complainant is appropriate because section 3 of the
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MSC s contention that the proposed rule change would eliminate all
considenitionof evidence pertaining to individual commodity rates and
movements is unfounded The proposed nile change is designed to

facilitate general revenue investigations by concentrating on the essential
issue to be determined that is the reasonableness of the carrier s

expected gross revenue and to avoid excursions into essentially different
issues pertainil18 to the reasonableness ofa particular rate or rates This
is not to say as MSC seems to fear that evidence concerning effect on

the movemeltt of particular rates has no relevance in determining the

general revenue issue Of course in any general revenue case the carrier

attempts to predict volume ofmovemertt lind the revenue to be expected
following rate changes Any such prediction or evaluation may obviouSly
be affected by changes in volume of movement of particUllir commodities
and if the commodities are major moving items which are affected by
elastic demand factors the carrier s predictions may be subject to

significlUltrevisions The proposed nile changes do not preclude consid
eration of se factors as MSC seemS to fear 2 However the question
of reasonableness of a particlllar rate is still an essentially different issue
which shoiJld be litigated in consi4eration of transportation factors sllch
as cost of service value of service etc which focus upon the particular
commodity in question 3 All to frequently however shippers interested
in obtainil1i a determination that a particular commodity rate or rates are

unjust or lmreasonable engage in the futile endeavor of contesting
evid ru epirtainitig to the carrier s need for increased overall revenue

Intetcoaatal Sbippin Act 1933ule8the term llcomp1a1nt there II independent evldence that the ule of that term in

the statute b 1l0 special importance In a recent repQltil IUed by the Houlo Committee on Merchant Marland

Fisheries on ablUamendina seedon 3 H R 6503 he Commi tee draft would replace tht term complaint with the

word protest as aroutloe chaftp See RePort No 9s474 95tb Conar1st ae June 30 1977 pp 14 15

Indeed tbe Commission in 8Cveral recent orden of investlaatioo haa made clear that althouah the basic llllle in
a aeneral revenueproceodina stnI con emsthe re8l0nablene s of tbe carrier s arcss revenueto be derived from the

proposed rate cha aes evldenc u to theeffe t of t proposed chanon mQvement of any particular
commodity or comgt itiOl vo 1 be cODlid rcdrelevant to this bale tssue and may be used to determine what overall
revenue in fact wiUboderived See Docket No 77 27 Trailer Marlne Transport CorporationGenerallncfeast
in lates Order of InvOltipdon and Suspension June 30 1977 Doeket No 77 28 Glllf Caribbean Marine Until

Inc Generallncrease In Ratei Order of InvestJaation and Suspension June 30 1971 Docket No 77 30 Puerto
Rico MarltlmBShipping A uthotttyGeneNU Increase In Rates Order of InveatiptIon July 7 1977

J The C ssion other reaulatory end and tile courtL have eCQanlzed thatthe il8 es in a eneral revenue

case are eJ8e daUY different from tho eIn specific commodity cases See Alcoa Steamship Co
Inc Generat

Increase In Rate in tlreAtlantic Gull PuertoRico Trtidl 9 F M C 220 22 1966 Matson Navigation Company
Rate Straclare 3 U S M C 82 87l18 Ill66 Wool Rates fram Bastan ta Phllad lphla I U S S B 20 21 l92In

commentinJ upon adecision of the Intentate Commerce Commission ostablishlna the distinction between the two

types of C I one courtstated

In 190 foatnotO mitteclj the C ommi8 ioD pointed oul th difference between ueh arato i e for carriaae of a

sinal commodity and an entire system of rates It said the luestion whethor tho reveoue yielded by all the r os ii a

fairreturn has UDDly a very remote if any pracdoal bearinr 00 tho rOuOnablenos8 of a rate on a sinale articlr of

trame On the other hand itaaidt tbo reuonablon s of a finaJ rate depe d upon the value volume and ther
characteristics affectlna the transportation ofthep cUlar commodity That decision of the Commissionas affirmed

by thoSupreme Court footnot omitted So far as we can alcertaJn that rule is well established law Chicago
Baard afTrad v nlted St 223 F 2d 348 3 Io D C Cir 19

For asimilar discllIion lee Locklitl cfIomlc8 of Transpprtadon lrwin Inc 7thcd 1972 Chapter 18 pp 421
22 citina aroona oth r cases InterstateCommerce Commlsslon v Union PacJj7c R R Co 222 U S 541 549

1912 See also Docket No7 3 Matson Navigation CompGfIYProposed Rate Increans In the United States

Pacific Coast Hawaii Domestic Offshore Trade Denial of Appeal May 13 1977 wherewe recently confirmed this

principle and the orders of loveatilation served in Dockets Nos 77 27 77 28 and 77 30 cited in the previous
footnote
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armed with little more than evidence concerning anticipated effects on

movements of their particular commodities
As the Commission remarked in our previous notice these efforts

usually consume time needlessly and are essentially irrelevant in a

general revenue case The answer to this problem is to avoid the wasteful
practice of litigating issues in wrong proceedings The proposed rule
would require protestants to file their own complaints or under the

proper circumstances petition the Commission to institute investigations
concerning a particular rate or rates In either event the resulting
proceeding would concentrate on the proper issue to be determined and
the parties would proceed to develop truly relevant evidence pertaining to
revenue transportation and ratemaking factors relating to the specific
rate in question Similarly this would also apply to shippers who wish to

litigate issues concerning revision of tariff rate structures or reduction in
the number ofpublished rates

After consideration of all of the comments the Commission remains
convinced that the present practice in question has caused delay and
confusion in the conduct of general revenue proceedings and that the
amendments will benefit all parties in obtaining quicker decisions in such
proceedings as well as shippers or other protesting persons in more

effectively protecting their interests
Therefore pursuant to section 4 of the Administrative Procedure Act

5 D S C 553 sections 22 and 43 of the Shipping Act 1916 46 D S C
821 841a and section 3 of the Intercoastal Shipping Act 1933 46
D S C 845 Part 502 of Title 46 Code of Federal Regulations is
amended as set forth below

1 Section 50241 is amended by deleting the following words from the
second sentence

andor 502 67 Rule 5 g

Effective Date Inasmuch as the expeditious adoption of this rule

change is desirable and the change is procedural in nature it shall be
effective upon publication in the Federal Register and shall be applicable
to all future proceedings

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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INFORMAL DOCKET No 382 1

ALLIED CHEMICAL S A

v

FARRELL LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

September 6 1977

Notice is hereby given that the Commission on September 6 1977

determined not to review the decision of the Settlement Officer in this

proceeding served August 26 1977

By the Commission

SEAL S JOSEPH C POLKINO

Acting Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 382 1

ALLIED CHEMICAL S A

v

FARRELL LINES LTD

Reparation Denied

DECISION OF WALDO R PUTNAM SETILEMENT OFFICER 1

By complaint filed December 30 1976 Allied Chemical S A com

plainant aIIeges that Farrell Lines Ltd carrier assessed incorrect freight
charges on three separate shipments of yam carpet synthetic resulting
in combined overcharges of 1 592 34 While a violation of the Shipping
Act 1916 is not alleged it is presumed to be section 18 b 3 which

prohibits the assessment of freight charges in excess of those lawfully
applicable at the time of the shipment

According to the complainant the carrier on January 3 1975 issued

prepaid biII of lading No 607 to cover a house to house shipment on the
Austral Endurance of 1 Container Said to contain Carpet Yarn

weighing 13 460 pounds and measuring 883 cubic feet from Norfolk

Virginia to Melbourne Australia For this service the carrier assessed
and complainant paid charges in the amount of 3 070 63 based upon a

rate of 143 m t plus a seven percent currency surcharge less a 13 ton

house to house container allowance
Further on January 27 1975 the carrier issued its prepaid bills of

lading Nos 601 and 602 to cover two house to house shipments on the
Austral Envoy ofthree 3 containers of Carpet Yarn from Charleston
South Carolina to Melbourne Australia The shipment in the single
container on B L No 601 weighed 24 328 pounds and measured 1 867
cubic feet The shipment in the two containers on B L No 602 weighed
48 374 pounds and measured 3 734 cubic feet For its services the carrier
billed and complainant paid charges of 6 502 93 on B L 601 and

13 005 85 on B L 602 based upon a rate of 143 m t plus a seven

percent currency surcharge less 13 ton house to house aIIowance

I Both parties having consented to the informal procedure of Rule 19 46 CFR 502 301 304 as amended this

decision will be final unless the Commission elects to review it within 15 days from the dateof service thereof
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The complainant contends that at the time these shipments were made
the carrier s tariff2 provided a contract rate of 134 per ton weight or

measure for Yarn Carpet Synthetic Said rate is shown in Item 3238
4th Revised Page 306 of said tariff Complainant was at the time of these

shipments adual rate contract signator
On the basis ofthe 134 effective rate shown above complainant

seeks overcharges in the amount of 1 592 34 asfollows 3

BIL No 60 1 867 cubic feet 46 675 @ 134

Less HHallowance @ 13
CRA @seven percent

6 254 45
606 78
395 34

Total
Paid 13 005 85 Should be 12 086 02 Overpaid 9 9 83

BIL No 607 883 cubic feet 22 075 @ 134
Less HlH allowance @ 13
CRA @seven percent

6 043 01

12 508 90
1 213 55

790 67

12 086 02

2 958 05
286 98
186 97

Total
Paid 6 502 93 Should be 6 043 01 Overpaid 459 92

BIL No 602 3 734 cubic feet 93 35 @ 134

Less HlH allowance @ 13
CRA @seven percent

Total 2 858 04

Paid 3 070 63 Should be 2 858 04 Overpaid 2 2 59

In support of its allegations the complainant supplied copies of the

rated bills oflading and states as allows
This is a case in which the carrier applied the wrong rate to shipments

of carpet yarn While we are not certain we believe that thecarrier

applied the 128 rate shown in Item 3238of its tariff plus a 15 bunker

surcharge for a total of 143 per measurement ton That rate became

effective December 13 1974 on 3rdRevised Page 306 However 4th

Revised Page 306 canceled 3rd Revised Page 306 on October 6 1974 and

provided a rate of 134 including the bunker surcharge We note that the
rates in Items 3230 3234 3235 and 1236 when republished on 4th

Revised Page 306 were each increased 15 to reflect incorporation of the
15 bunker surcharge

There are no other questions that require Commission consideration

The commodity is plainly described on the carrier s bill of lading as

Carpet Yarn The shipper is an internationally known manufacturer of

chemicals synthetics and synthetic fibers and yarns The tariff provides a

specific rate for Carpet Yarn Synthetic and that description was

apparently used by the carrier to compute its freight Charges But

apparently it overlooked the change in 4th Revised Page 306 whiCh

effectively reduced the rate from 143 to 134 per measurement ton

u S Atlantic OuWAualrallN w Z aland Conf renc Frelabt Tariff No 3 FMC No 12

The 13 ton houseta hoUIe M1H allowance 11 pf9vided in auto 310 of respondent s tarift The seven percent

currency rea11anment acijustment eRA is shown on 5th Revised P8le 27 of thetarift
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On that basis the complainant which paid the freight charges is

obviously entitled to the reparation claimed in the total sum of I 59234
In response to the served complaint the carrier states as follows

The Governing tariff U S Atlantic and GuWAustraliaNew Zealand
Conference Freight TariffNo 3 FMC No 12 Third Revised Page No
306 which lists the rate of 128 00 W M plus an additional 15 00 per ton
which was incorporated into the tariff base rate in accordance with the
Temporary Supplement issued by the aforementioned Conference with an
effective date of October 6 1974 This point is expanded upon in the
attached letter provided to us by the Vice Chairman of the U S Atlantic

GuWAustraliaNew Zealand Conference and we believe this reaction
regarding the actual Conference tariff filings properly clarifies the question
at hand

We conclude that proper freight charges were collected for the
carriage of these three consignments in accordance with the tariffs on file
with the Federal Maritime Commission

Due to the complexity of the situation pertinent portions of the
attached letter from the Conference Vice Chainnan are quoted below 4

Firstly we would state that it is our opinion that the rates assessed by
Farrell Lines were correct The Tariff rate at the time of shipment should
have been 143 00 W M

To give you some background as to the confusion resulting from the
changes in this rate we would point out the following information This
Conference issued a temporary supplement advising the shipping public
that our bunker surcharge of 15 00 per ton was to be incorporated into
the Tariff base rate Since the rate for Carpet Yam Synthetic was 128 00
the proper rate to be assessed should have been 143 00 W M However
since it was a complete Tariff revision the printed Tariff pages were not
mailed to the Federal Maritime Commission until February 13 1975 This
would be your fourth page No 306 showing an all inclusive rate of

134 00 for Synthetic Carpet Yarn Since Farrell Lines did not have the
pages in hand prior to February 13 1975 and were operating on the basis
of the temporary supplement which was quite clear in stating that the
Tariff rate should be increased by 15 00 per ton there was no reason and
the shipper well knew it that any lower rate should have been assessed

Third revised Page No 306 dated December 13 1974 shows a rate of
128 00 W M This revision was issued since this Conference reduced the

rate for the shipper by adding the current notation for shipments moving
in 4O foot containers As the page showing a bunker surcharge had not
been printed yet this page received the next revisiDn number as 3rd
Revised Page No 306 and which was accepted by the Federal Maritime
Commission Subsequently when tariff page 4th Revised No 306 was

issued showing an effective date ofOctober 6 1974 a typographical error

was made in the rate which showed that it was 134 00 W M instead of

4 Underscoring supplied
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143 00 W M which would have been the inclusion of the full bunker
surcharge

By the time this error was brought forth to us enough time had
elapsed so that this Conference could not advise theCommissiQn of a

typographical error and change the rate to 143 00 as this would have
been an unfair increase to the shipper What did happen was that due to
a typographical error the shipper received in fact a 9 00 per ton reduction
which the Member Lines of this Conference let stand due to the time
lapse involved in filing corrections for typographical errors

This Conference takes the PQsitionthat the Tarift Page 4th Revised
No 306 tiled with the Federal Maritime Commission on February 13

1975 is the correct rate to be assessed due to ourerror from that time on

Prior to that the rate should have been 143 00 that is to say from October
6 until February 12 1975

Temporary filings are permitted under 46 CFR 536 6 cGeneral Order
13 They have the force of law to the same extent as pennlIlent filinss
i e the matter contained therein and in effect at the time the cargo
moves is the only m ter which may be applied against such cargo
Accordingly once a temporary filinais accepted by the Commission the

filins is valid and bindins between shipper and carrier even if
subsequently found to violate provisions of the Shipping Act or the
Commission s Rules it is not voidab initio s

In the instant case it appears the carrier transposed the numbers on
the permanent tiling resulting in an inadvertent rate reduction which
granted should have been rejected by the stafI owever at best the
rate reduction couId not have been put into effect earlier than the day
it was received by the Commission 6 Further Rule 30f the Conference
tariff Effective Dates provides that the date of delivery of the goods to
the ocean carrier on dock or alongside on lighter governs the rate to be
applied unless specifically provided The rule further specifies that
decreases will be effective as published while increases require 30 and 90
days filing notice as applicable

Based upon the state of the tariff on January 3 and 27 1975 and
consistent with the foregoing it is my opinion that the cargo at issue as
properly freighted at a rate of 143 00 weightmeasure It is not subject to
adjustment based upon a filing received after the time of shipment simply
because the filins submission differs from the prior quotation In instances
here a permanent filing fails to accurately reflect a temporary f1ling the
permanent tiling is rejected If however the error is not detected and the
filing rejected at the time of receipt this failllre obviously cannot negate
the statutory reqwiement which requires the application of those rates

See Docket No 7664Stiues Steamship Company Far East USA Household Goods TtJrlfNo 2 FMCJ
Report and Orde carved May 18 1917

General Order 13 Section 536 6 a 3 reprdina retroactive effective date slates Amendments whiGh providefor
chanaes h rates cbarBes rules reaulatioDs orother provisions reBultina In adecrease In cost to the shipper or

amendments which result In no chaIlle In cost to the shipper may become effective upon the publication and fillnJ
with the Commission
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specified in the carrier s tariff on file with the Commission and duly
published and in effect at the time 7 To deny this logic would have the
effect of opening the door to retroactive rate application which section
18b of the Act expressly prohibits Not only would overcharges by the
carriers be subject to adjustment through freight refund to the shipper
but the inadvertant filing of higher rates than those provided in the
temporary filing would require the carrier to collect an additional freight
assessment from the shipper

Since a retroactive rate application is prohibited in instances where a

retained permanent tariffpage differs from a temporary filing the
question arises as to the applicability of any new or different rate
contained in the permanent filing It is my view that on and after the date
of receipt of the permanent tariff page any erroneously printed rate
becomes the lawful rate which must then be applied The rate may not

necessarily be the legal rate 8 however and if the quotation violates any
part of the statute relief may be sought by the shipper As a case in
point had the rate error on the 4th Revised Page 305 permanent page
resulted in an increase over the temporary filing a shipper could have
sought redress for failure of the carrier to observe statutory filing notice
as to rate increases

The record in this proceeding does not disclose any violations of the
Commission s statutes and accordingly

IT IS ORDERED That Allied Chemicals petition for reparation be
and it is hereby denied

8 WALDO R PuTNAM

Settlement Officer

1 Neither mistake inadvertence contrary intention of the parties hardship nor principles of equity permita

deviation from the rates rules and regulations in the carrier s filed tariff Kraft Foods v Moore McCormack Lines
17 F M C 320 323fo 4 1974 Louisville Nashville Ry v Maxwell 237 U S 94 1915 Union Carbide Inter
America v Venezuelan line 17 F M C 181 182 1973 See Initial Decision in Docket No 77 2 Sun Company
Incorporated v Lykes Bros Steamship Company Incorporated served June 16 1977

8 See 46 CFR section 531l3 d
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DOCKET No 77 20

IN RE AGREEMENT No 86004

NOTICE OF DETERMINATION NOT TO REVIEW

September 12 1977

Notice is hereby given that the Commission on September 12 1977

determined not to review the order of discontinuance served by the
Administrative Law Judge in this proceeding August 19 1977

By the Commission

SEAL S JOSEPH C POLKING
Acting Secretary
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No 77 20

IN RE AGREEMENT No 86

August 9 1977

ORDER DISMISSING PROCEEDING

The Commission instituted this proceeding to determine whether

Agreement No 86004 should be approved disapproved or modified as

measured against the standards of section 15 of the Shipping Act 1916
46 V S C 814 The investigation was to consider Agreement No 8600
4 a proposed modification of basic Agreement 8600 concerning agency

arrangements and participation at inter conference meetings
On July 29 1977 the proponents of the agreement the members of the

Trans Pacific Freight Conference of Japan Korea and the Japan Korea
Atlantic and Gulf Freight Conference agreed to withdraw Agreement No
86 and they have notified the Federal Maritime Commission s Acting
Secretary of this action On August 2 1977 they moved to dismiss this

proceeding Hearing Counsel supports the motion to dismiss
The motion being unopposed and there being no regulatory purpose to

be served in continuing the proceeding the proponents motion to dismiss
is GRANTED

S THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE
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DocKET No 75 3

CHEVRON CHEMICAL COMPANY

v

MITSUI O S K LINES LTD

ORDER AFFIRMING ADOPTION OF INITIAL DECISION

September 14 1977

By petition ftled May 6 1977 Complainant asks the Commission to

reconsider its adoption of the Initial Decision in this proceeding
Complainant contends that the Order of Adoption fails to consider

certain arguments Complainant raised on exceptions specifically its

objections to the Presiding Officer s comments concerning 1 the filing of
small claims 1 2 the role of professional auditors and 3 the need to

consider the chemical composition of a compound for classification

purposes Complainant recognizes that these comments were obiter
dicta but suggests they may have been nevertheless the basis for the

Presiding Officer s decision and even the Comnsion s adoption thereof
The Presiding Officer s comments on the manner in which the parties

conducted this proceeding and on the role ofprofessional freight auditors

merely reflected the Presiding Officer s thinking on these matters

Characterized as a small digression they did not purport to be legal
arguments or conclusions and did not therefore necessitate any discussion
With respect to the classification of chemical compounds the order of

Adoption clearly states that our prior decisions do not require that a

chemical compound be reduced to its components for classification

purposes The proper description and classification of a product may

depend on various factors which must be determined in each particular
case

Complainant also contends that our holding on the merits i e that

1 We do not read the Initial Decision as implying that ashipper should refrain from filing freiaht overcharge claims
The footnote reference to Rules 92 and 311 in the Initial Decision was not intended to sUlJlest as Complainant
apparently believes that all overcharae claims can be disposed of under the procedures set forth in these rules but

appears rather as an illustration of other procedures available to an alarieved shipper seeking relief from

overpayment of freight charaes Rule 92 applies when due to an aUeaed error in the tariff the carrier charaes a rate

higher than would be othetwise applicable Rule 311 provides an informal procedure for the settlement of claims not

exceeding 5000
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OLOA 229 was properly classified as a lubricating oil additive rather
than as a detergent is erroneous The Presiding Officer determined
after a fUll hearing that Respondent had properly classified the two

shipments We reached the same conclusion upon a review of the entire
record Complainant has brought no new matter to our attention which
would cause us to alter that conclusion

Nor is Complainants reliance on Union Pac R Co v United States
93 F Supp 617 Ct Cl 1950 appropriate here In Union Pac the court

rejected the railroads contention that a shipment of napalm for which
there was no specific commodity listing in the railroad s tariff should
have been rated under the Chemicals noibn not otherwise identified by
name classification rather than as soap powder which carried a

lower rate at the time The court reasoned that

any fairness which might exist in the application of the Chemicals noibn rate to any
particular shipment would be purely coincidental That would be the reason for avoiding
the application of that classification if another fairly applicable one is available at 617

The court then took notice of the fact that napalm was made by the same

chemical process as soap bars or soap powder down to the last stage
when aluminate sulphate is added and accordingly determined that the

commodity shipped was properly classified as soap powder In so

doing the court explained that

To the man on the street the housewife the grocery clerk Napalm is not a soap
But to chemistry which devises these combinations and to industry which uses them

these commodities are soap And it is in the industry and not the housewife or

the man on the street which is concerned with freight classifications and rates at
618

The Union Pac case can be clearly distinguished from the one before
us Here we are not confronted with a generic classification such as

Chemicals noibn but with two specific commodity descriptions one of
which lubricating oil additive has been found both by the Presiding
Officer and the Commission to more accurately describe the product than
the description detergent urged by the Complainant 2 Such a finding is
based not on the concept of what the man in the street the housewife
the grocery clerk may have of a detergent but rather on the basis is of
the manufacturer s own literature and description of the product and the

testimony ofan expert witness Chevron failed to refute this testimony by
an expert witness of its on choosing or indeed to offer any expert
evidence whatsoever According to the holding in the Pac R Co case

cited by Complainant once it is found that among two or more

classifications one of them fits the product better than the other
that one will be applied That is the finding made here and the principle
followed

Complainants objections to the consideration given to the description
1 Aswe noted in our Adoption of Initial Decision

Chevron s own Data Productsheet and other evidence introduced by it do not indicate that detergency is the sole

oreven the primary function of OLOA 229
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in the export declaration are unfounded in light of the Commission s well

established policy of considering any type of evidence by which ashippjr
may show the true nature of his Cargo See e g Ocean Freight
Consultants v Royal Netherlands Steamship Company 3 Abbott Labo

ratories v Alcoa Steamship Company 4

One final matter raised by Complainant in its Petition requires
discussion Noting that the Commission dismissed the complaint even

though the Presiding Officer had awarded reparation in the amount of

92 99 Complainant is certain that this was an unintentional oversight

requiring some form ofcorrection Complainant sconcem is unwarranted

The Order ofAdoption clearly states that the Initial Decision is adopted
in its entirety This of necessity includes the award of reparation which

rested on a finding that freight charges on one of the shipments reflected

a rate increase not in effect at the time of shipment aground for relief
not stated in the complaint However to dispel any misunderstanding we

hereby affirm the Presiding Officer s award of reparation in the amount of

92 99 To the extent the complaint claimed reparation on the ground of

misdescription and misciassitlcation of the cargo our holding here called

for its dismissal For reasons stated above therefore

IT IS ORDERED that our Adoption of Initial Decision served in this

proceeding April 13 1977 is affirmed

By the Commission
Vice Chairman Clarence Morse dissenting We have here another

typical situation where for a reparation suit Commission decisions compel
a determination of the true nature of a shipment irrespective of any tariff

rules and regulations having reference to claims for reparations
Where two tariff descriptions could fairly apply to agivenshipment

the shipper is entitled to the benefit of the description producma the lesser

rate Here Respondent s expert agreed that OLQA 229 described in

the shipper s Product Data Sheet as a highly alkaline detergent is a

highly alkaline detergent as one function of this material Tr 7 albeit
in his opinion OLOA 229 isprimarily an additive and secondarily an

additive which as only one of its functions provides detergepcy
The shipment was rated asa Lube Oil Additive NOS The

alternative tariff description for which Complainant contends is Deter

gents Liquid or Dry Non hazardous N O S

Obviously all detergents when added to another substance can be said
to be an additive but it cannot be said that all additives are

detergents 5 Hence when the shipper s Product Data Sheet Attach
ment 5 to Complaint describes the goods as

DESCRIPTION HIGHLY ALKALINE DETERGENT a calcium alkyl

phenate lubricating oil additive

3 FMC Docket No 7239 Commission Report served January 30 1975 14 SRR 1485 1975
4 Informal Docket 3211 Commission Order on Review served April 8 1975 14 SRR 1652 1975
S additives is the broader term and deteraont is a narrowerterm V Horak Tr 22
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APPLICATION OLOA 229 is an economical source of very high levels of

alkalinity plus good detergency for marine cylinder lubricat

ing oils This additive exhibits the superior antifoaming and
solubility properties required for severe paraffinic base
stocks OLOA 229 is also used with other detergent and
inhibitor additives in engine oils It provides base for
neutralizing corrosive acids and excellent detergency for
upper ring belt deposit control under the high operating
temperatures encountered in supercharged diesel engines

it is clear that it names or describes the product OLOA 229 a detergent
albeit a highly alkaline detergent 6 Further who is better qualified to

declare the nature of a product and its intended use than the seller

manufacturer It is the industry not the housewife or man on the street

or a professor of chemistry no matter how brilliant a man he may be

which is concerned with freight classification and rates Union Pacific
RR v US supra And industry the manufacturer calls it a detergent
Hence it fairly can be said that both tariff commodity descriptions

Detergents Liquid or Dry Nonhazardous N O S and Lube Oil

Additive NOS are applicable although to me the greater emphasis is

upon the word detergent and where such tariff imprecision occurs the

tariff description bearing the lesser rate should apply
Iwould award reparations based on the above analysis

SEAL S JOSEPH C POLKING

Acting Secretary

6 Theword alkaline is an adjective not a noun and means having the properties of an alkali or ofresembling

an alkali 01 containing an alkali Webster s New World Dictionary of the American Language College Edition

1968

20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 377 1

PAN AMERICAN HEALTH ORGANIZATION

v

ATLANTIC LINES LTD

June 2 977

Reparation Awarded

DECISION OF WALDO R PUTNAM SETILEMENT OFFICERI

By complaint filed December 16 1976 Pan American Health Organi
zation complainant alleges that Atlantic Lines Ltd carrier assessed
incorrect freight charges on two separate shipments of Malathion 50

percent Wettable Powder resulting in combined overcharges of

1176 13 While a violation of the Shipping Act 1916 is not alleged it is

presumed to be section 18b 3 which prohibits the assessment of freight
charges in excess of those lawfully applicable at the time of the shipment

The carrier denied the claim solely on the basis of Item 105 of tariff2
which prohibits the payment of overcharge claims not presented to the
carrier within six months after the date of the shipment

According to the complainant the carrier on December 23 1974 issued
its bill of lading No 13 MV Atlantic Pearl to cover a prepaid shipment
described thereon as 130 Drums Malathion 50 percent Wettable
Powder weighing 14 430 pounds and measuring 788 cubic feet from
New York to Georgetown Guyana Total charges of 2 830 50 were

assessed based upon a class rate of 13100 W M plus certain surcharges
and ancillary charges the rate published for Insecticides N O S in the
carrier s tariff see Footnote 2 3

The complainant contends that Malathion is actually an agricultural
insecticide for which a specific Class 9 rate of 82 50 W M is published in
the carrier s tariff 4

I Both parties having COnsented to the informal procedure of Rule 19 46 CFR 502 301 304 as amended this
decision will be final unless the Commission elects to review it within 15 days from the date of service thereof

2 Leeaard and Windward Islands Guianas Conference Freight Tariff FMC No 1

3th d 13th Revised Pase 53 Class No 24 9th Revised Page 38
4 Ibid 13th Revised Page 53 Class No 9 9thRevised Paae 38
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Based upon the above the complainant states that the shipment should
have been rated as follows

788 cubic feet 19 7 tons x 82 50
Other charges as billed

Total

1625 25

249 80

1 875 05

and seeks reparation in the amount of 95545 2 83050 less 1 875 05
On February 12 1975 a similar prepaid shipment was made under biII

of lading 8 from New York to Grenada B W 1 The cargo was described
on the B L as 30 Drums Malathion 50 percent Wettable Powder
weighing 3 330 pounds and measuring 182 cubic feet Total charges for
this shipment based upon an Insecticide N O S class rate of 142 00
W M plus a charge for receiving storage and delivery R S and D were
668 85 see Footnote 3

The claimant contends that the shipment should have been rated Class
9 and agricultural insecticides at a rate of 93 50 W M Port Group 3 b 5

Based upon the above the complainant states that the shipment should
have been rated as follows

182 cubic feet 4 55 tons x 93 50
R S D as billed

Total

42542

22 75

448 17

and seeks reparation in the amount of 220 68 668 85 less 448 17
In support of its claims for reparation the complainant supplied copies

of the pertinent bills of lading carrier freight bills and freight forwarder
bills to the complainant showing the amounts paid as ocean freight and

copies of the shipper s invoices showing the cargo to be Malathion and
indicating t at it was purchased by the complainant from AGRI 6

The complainant also submitted a copy of Page 538 of the Condensed
Chemical Dictionary Eighth Edition which identifies Malathion as a

generic name for a chemical or chemicals whose only use appears to be
that of an insecticide In addition the complainant furnished a copy ofa

label allegedly obtained from the Environmental Protection Agency 7 This
label is for a commodity with the tradename Cythion 50 W which is
identified as a 50 percent Wettable Powder containing Cythion insecticide

The Premium Grade Malathion The primary use of this product
appears to be that ofan agricultural insecticide and users of the product
are referred to the State Agricultural Experiment Station for exact

timing and spacing of sprays in their particular areas

In response to the served complaint the carrier I admits that the
claims were denied in accordance with the provisions of its tariff which

See Footnote 4 also 14th Revised Page 37 Port Group 3 b
8

The complainant advises that AGRI identifies the Agricultural Division of Cyanamid International Sales
Corporation each invoice bears the notation sold by AGRI

1 The label contains a perforated imprint EPA PR a E P A Reg No 802424AA and a stamp indicating that
it was accepted March 7 1974
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I
1
i

prohibit the adjustment of freight charges unless a claim is submitted in

writing within six months of the date of the shipment Item 105 2

denies that the complainant was overcharged 3 alleges that it had no

knowledge or information as to the nature ofMalathion 4 asserts that it

was the duty of the shipper to inform the carrier of the nature of the

cargo 5 states its opinion that the N O S charges were properly
applied and 6 requests that the complaint be dismissed

While not used as a defense by the carrier the conference tariff

contains other applicable rules which must be taken into consideration
For example
lItem lOS in addition to the six month rule prohibits payment of

claims based upon alleged error in description after the cargo leaves the

carrier s possession and
2 Item 2h states that whenever this tariff provides different rates on

a commodity dependent upon type or kind and adequate description is

not shown in the bill of lading it will be assumed thatit is of a type or

kind subject to the highest of the rates provided on the commodity and

freight will be assessed accordingly
There is no question that the carrier was correct in denying the claims

under its tariff and in fact was required to The claims were not diled
within the time limits specified in the tariff and the generic commodity
description used by the shipper did not conform with the tariff descrip
tions dictating the assessment of the higher rates due to inadequate
commodity descriptions on the bills of lading

Concerning the published tariff time limits for filing claims the

Commission in Informal Docket No 115 1 Colgate Palmolive Company
v United Fruit Company reiterated what it speciticallystatedin Proposed
Rules Time Limit on Filing Overcharge Claims 12F MA 298 308

1969 that

8 once a claim has finally been denied by a carrier the shipper may still seek and

in a proper case recover reparation before the Commi sion at any time within 2 yeanof
the alleged illiury and this is true whether the claim has been denied on the merits oron

the basis of a time limitation rule

Further in Informal Docket No 2941 prudential Grace Lines Inc v

P P G Industries Inc served February L 1973 it was held that the
filing of a timely complaint has effectively eliminated the tariff

technicality under with the claimoriginally wasdenied Accordingly
the question ofacomplainants right of relief from the so called six month
rule has been laid to rest and requires no further comment

In considering the imposed time limits and conditions for filing claims

alleging error in cargo descriptions the Commission has established and

consistently held that the determining factor is what the complainant can

prove based upon all the evidence as to what was actually shipped
Informal Docket No 2561 Union Carbide InterAmerican v Venezue

lan Line Order on Review of Initial Decision November 12 1973

Western Publishing Co Inc v Hapag Lloyd A G 13 SRR 16 1972
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Where the shipment has left the custQdy Qf the carrier hQwever and the
carrier is thereby prevented from personally verifying the complainants
cQntentiQns the CQmmissiQn has held that the cQmplainant has a heavy
burden Qf prQQf and must set fQrth sufficient facts to indicate with
reasQnable certainty and definiteness the validity Qf the claim Western

Publishing Co Inc v Hapag Lloyd A G cited abQve Johnson
Johnson International v Venezuelan Lines 13 SRR 536 1973 United
States v Farrell Lines Inc 13 SRR 199 202 1973 Colgate Palmolive
Peet Co v United Fruit Co II SRR 979 981 1970 ObviQusly the

doctrine Qf what actually was shipped applies with equal fQrce against
tariff Item 2 h previQusly qUQted subject to the same heavy burden Qf

proQf
The carrier s tariffcQntains three descriptiQns under the generic heading

Qf Insecticides viz i e Agricultural HQusehQld nQt hazardQus and
N O S There is no dispute that MalathiQn is an insecticide The questiQn
is whether MalathiQn is in fact an insecticide used primarily in
cQnnectiQn with agriculture so as to qualify for the specific rate Dn that

cQmmQdity published in the carrier s tariff Qr in the alternative so far
remQved from agricultural use as to require the N O S c1assificatiQn If
the evidence shQWS that a mQre specific tariff item fits the cQmmQdity
shipped claimant is entitled to be rated under that item The Carborum
dum Company v Royal Netherlands Steamship Company Antilles
N V decided January 5 1977 Rules Df tariff cQnstructiQn also require
that the mQre specific Qf two possible applicable tariff items must apply
Corn Products Company v Hamburg Amerika Lines 10 FMC 388

1967
AccQrding to the CQndensed Chemical DictiDnary eighth editiQn

MalathiDn is mDderately tQxic by ingestiDn and inhalatiDn absDrbed by
skin This wDuld appear to eliminate the hQusehQld nQn hazardQus

categQry
A review Qf the dQcuments supplied by the cQmplainant indicates that

MalathiDn is equally effective in cQntrolling insects and Qther plant pests
which destroy crops fruits nuts and Qrnamentals

Webster s New CQllegiate DictiQnary sixth editiQn defines insecticides
as an agent Qr preparatiQn fQr destroying insects and agriculture as

the art Dr science Qf cultivating the grQund the productiQn Qf crops and
livestQck Qn a farm farming The tariff defines neither Qf these terms

As previDusly stated the CQmmissiDn has held that the mQre specific
Qf two PQssible tariff applicatiQns must prevail MalathiQn is an agricul
tural insecticide within the meaning Qf the tariff item and accQrdingly the
N O S rate has no applicatiQn TherefQre the mQre specific agricultural
rate shQuld be applied

The cDmplainant is entitled to reparatiDn in the amQunt Qf 1 176 13 It
is so Qrdered

S WALDO R PUTNAM
Settlement Officer
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FEDERAL MARITIMEcOMMISSION

INFORMAL DOCKET No 377 1

PAN AMERICAN HEALTH ORGANIZATION

v

AtLANTIC LINES LTD

1

ORDER

September 16 1977

By Notice served July 6 197i the CQmmission determined to review

the decision of the Settlement Officer ih this proceeding Upon completion
ofreview the Commission enters theJollowing findings and onclusioi1s

The Settlement Officer s award of reparation to Complainant Pan

American Health Organization PAHO in the Ilmount of 955 45 for

freight overcharges on the shipment from New York to Georgetown
Guyana under bill of lading dated December 23 1974 is hereby affirmed

and his decision as to this shipment is adopted by the Commission

With respect to the shipment to Grenada B WI the bill of lading
dated February 12 1975 and the manutaeturer sinvoice name as shipper
not the Complainant PAHO but the World Health Organization WHO
The complaint fails to show either corporate relationship or affiliation

between PARO and WHO which gives PARO standing to seek reparation
in its own name or avalid assignment of the claim from WHO to PAHO

Rather than denying the claim with regard to the Grenada shipment
because PAHO has not shown itself to be entitled to the reparation
sought the Commission will leave the record open for twenty 20 days
within which time PARO may correct this deficiency

THEREFORE IT IS ORDERED
1 That the Settlement Officer s decision awarding reparation to Pan

American Health Organization in the amount of 95545 for freight
overcharges on the shipment of Malathionfroni New York to George
town Guyana is hereby adopted as our own and made apart hereof

2 That Complainant may within twenty 20 days after service of this

Order file either I an affidavit duly executed by an officer of Pan

American Health Organization demonstrating a relationship or affiliation

with the World Health Organization which would support PAHO s
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standing to claim and receive reparation on the shipment of the World
Health Organization to Grenada BW I or 2 avalid assignment of that
claim from the World Health Organization and

3 That should Complainant fail to submit an affidavit or assigmnent as

provided in Paragraph 2 above reparation on the shipment to Grenada
B W Iirt the amount of 220 68 shall be denied

By tIw Commission

SEAL S JOSEPH C PoLK lNG

Acting Secretary
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FEDERAL MARITIME COMMISSION

No 77 21

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE No 1744R

ORLANDO A PuIG D BA HOUSTON EXPORT INTERNATIONAL

July 18 1977

ORDER DISCONTINUING PROCEEDING

1

This proceeding pursuant to sections 22 and 44 of the Shipping Act

1916 46 U S C 821 841 c was instituted by the Commission s Order of

Investigation and Hearing served June 6 1977 publishedin the Federal

Register June 10 1977 pages 29964 and 29965 Vol 42 No 112

The order directed inter alia an examination into the details of the

forwarding operation of Orlando A Puig db a Houston Export Interna

tional Licensee or Respondent to whom independent ocean freight
forwarder license FMC No 1744R had been issued on January 14 1976

Also to determine whether an export shipper Stewart and Stevenson

Services Inc SSS of Houston Texas by whom the Licensee was

employed as an export Manager prior to being licensed directly or

indirectly controls the forwarding activities of the Licensee and if so

whether the Licensee continues to qualify for an independent ocean

freight forwarder license Mr Puig had submitted a letter of resignation
from SSS effectiv January i4 1976 and was licensed as an independent
ocean freight forwarder on the sam date

It is pointed out in the Commission s June 6 1977 Order of

Investigation and Hearing that Subsequently information has been

developed indicating that the Licensee maintains a private office in the

Export Department of SSS and receives approximately the same remu

neration from SSS that Mr Puig had received as a salaried employee
The Licensee also appears to be performing the same services for SSS as

an independent forwarder as Mr Puig performed as Export Manager The

great majority of shipments handled by the Licensee since January 14

1976 have been those of SSS
By notice served June 16 1977 pursuant to Rule 94 of the Commis

sion s Rules of Practice and Procedure 46 CFR 502 94 a prehearing
conference in this proceeding was called for and held on Wednesday July

j

1
1
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13 1977 At the prehearing conference counsel for the respondent and
the Commission s Hearing Counsel announced they have been exploring
the issues raised and that satisfactory changes have been made that
warrants counsel jointly or singularly to file a motion to discontinue this

proceeding
On July 15 1977 the Commission s Hearing Counsel an counsel for

Respondent filed a joint motion to discontinue these proceedings In
support of the motion the movants state The circumstances giving rise
to the appearance of shipper control were as follows

1 Houston Export International s offices were located on the prem
ises of SSS offices are being moved to a location in which SSS owns no

interest
Orlando Puig was being compensated by SSS for his freight forward

ing services on a flat monthly fee basis Mr Puig has cancelled his fixed
fee arrangement with SSS and has undertaken to obtain the advice of the
Commission s Office of Freight Forwarders before handling shipments for
SSS on other than a shipment by shipment basis

Most of the shipments handled by Houston Export International were

those of SSS Mr Puig solicits business from shippers other than SSS
and a growing percentage of his freight forwarding comes from shippers
other than SSS

The joint motion to discontinue states Since the institution of this
proceeding Respondent has retained counsel who has had extensive
conversations with the Commission s Bureau of Certification and Licen

sing Office ofFreight Forwarders and Hearing Counsel Pursuant to
these conversations the licensee has now changed the circumstances of
his operation so as to avoid any appearance or possibility of shipper
control

The joint motion to discontinue states the sole issue in this proceeding
is the question of Respondent s shipper connectedness andor lack of
independence Puig s fitness willingness and ability to perform as a

freight forwarder is otherwise not in question Hearing Counsel concurs

that the exhibits appended to the motion establish Mr Puig s independ
ence and freedom from shipper connectedness or control

Upon consideration of the above the Presiding Administrative Law

Judge finds and concludes that the parties hereto have agreed upon the
facts referred to above as the circumstances giving rise to the appearance
of shipper control and that the affidavits and other documents appended
to the motion make unnecessary oral hearing and cross examination for
the development of an adequate record And he agrees with the
statement in the joint motion to discontinue this proceeding that an

evidentiary hearing would serve no valid regulatory purpose since the

appended exhibits would be stipulated into evidence as the basis for
decision in this case Should a hearing be ordered and held the parties
would recommend a continuation of license number 1744R

The Presiding Administrative Law Judge also finds and concludes that
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SSS now does not directly or indirectly control the forwarding activities
of the Licensee and that the Licensee continues to qualify for an

independent ocean freight forwarder license
Wherefore it is

Ordered
A The joint motion to discontinue this proceeding be and hereby is

granted
B This proceeding be and hereby is discontinued

S WILLIAM BEASLEY HARRIS

Administrative Law Judge
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FEDERAL MARITIME COMMISSION

No 77 21

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE No 1744R
ORLANDO A PuIG D B A HOUSTON EXPORT INTERNATIONAL

ORDER ON REVIEW OF DISCONTINUANCE

September 19 1977

The Commission by order served August 12 1977 determined to

review the order of discontinuance in this proceeding served July 18

1977 Upon review we have determined that no further purpose would

be served by continuing this proceeding and hereby affirm the order of

discontinuance

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3941

ACME COTTON PRODUCTS CO INC

v

ROYAL NETHERLANDS STEAMSHIP CO
ANTILLES N V

NOTICE OF DETERMINATION NOT TO REVIEW

September 19 1977

Notice is hereby given that the Commission on September 19 1977

determined not to review the decision of the Settlement Officer in this

proceeding served September 7 1977

By the Commission

I
SEAL S JOSEPH C POLKING

Acting Secretary

230 20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 394 1

ACME COTTON PRODUCTS CO INC

v

ROYAL NETHERLANDS STEAMSHIP CO
ANTILLES N V

September 7 977

Reparation Awarded

DECISION OF JUAN E PINE SETILEMENT OFFICER 1

Acme Cotton Products Inc complainant claims the difference be

tween total transportation charges based on assessment of a Class I

124 75rate instead of a Class 7 79 50 rate charges paid 1 136 62

instead of 748 60 or 388 02 as reparations from Royal Netherlands

Steamship Co Respondent for alleged freight overcharges on a shipment
from New York New York to La Guaira Venezuela on the SS LEO

STAR on bill of lading number 493 dated November 13 1976 The

applicable tariff is the United States Atlantic Gulf Venezuela and

Netherlands Antilles Conference S B VEN II Freight Tariff F M C

NO 2 A freight forwarder prepared the bill of lading describing the

shipment as 7 cartons Disposable Hospital Supplies which was assessed

as Cargo N O S Not Dangerous which takes a Class I rate of 124 75

W M per ton of 40 cubic feet or 2 000 pounds whichever is higher
Complainant alleges that the shipment consisted of Surgical Cotton

Wadding which comes under the Cotton Wadding description at 4th

Revised Page 135 of the Tariff which takes a Class 7 rate of 79 50 W M

The shipment weighed 1 626 pounds and measured 343 cubic feet

While the complainant does not specifically allege a violation of the

Shipping Act 1916 it is presumed to be a violation of Section 18 b 3
thereof

Respondent denied the claim on February 3 1977 citing Item II from

the tariff which provides in part

I Both parties having consented to the informal procedure of Rule 19 al of the Commission s Rules of Practice and

Procedure 46 CfR 502 301 304 this decision will be final unless the Commission elects to review it within 15 days

from the dateof service thereof
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Claims by shippers for adjustment of freight charges will be considered only when

submitted in writing to the carrier within six months of date of shipment Adjustment of

freight based on alleged error in weight measurement or description will be declined

unless application is submitted in writing sufficiently in advance to permit reweighing
remeasuring or verification of description before the cargo leaves the carrier s

possession any expense incurred to be borne by the party responsible for the error or

by the applicant if no error is found 2

The claim was timely filed with the Commission on April 1 1977

The claim was accompanied by a copy of the 1 bill of lading 2

complainant s invoice 3 correspondence in Spanish from Caracas

Venezuela concerning the shipment and 4 a shipper s export declaration
correction form which all will be considered below

As indicated above the bill of lading description was 7 cartons

Disposable Hospital Supplies Complainant s Invoice No 17171 dated

November 25 1976 which number appears on the bill of lading identifies

the shipment as follows

HUARTA OUIRURGICA
wadding surgical

cjas 72 rolles de 3 x 6 yds
cjas 54 rolles de 4 x 6 yds
cjas 43 rolles de 5 x 6 yds
cjas 36 rolles de 6 x 6 yds
boxes rolls

The correspondence in Spanish which was received by complainant on

January 21 1977 was translated by him at our request Of importance
here is the portion that states

we noted that you are charging the client only for shipping freight the amount of

1 136 62 which represents almost 40of the value FAS of the merchandise
This freight seems to be much too high in ouropinion consequently we are requesting

verification on the matter

No 688
689
690
691

50
100

50

The Shipper s Export Declaration Correction form prepared by the
freight forwarder amended the description of the shipment from Dispos
able hospital suppliesSchedule B commodity number 8617150 to cotton

surgical wadding Schedule B commodity number 5419100 The latter
commodity number covers bandages gauze wad etc impregnated or

coated with pharmaceuticalproducts
A copy ofcomplainant s catalog or price list was requested to verify

what the shipment consisted of A copy of the catalog has been provided
and for catalog numbers 688691 which appeared on Invoice No 17171
the following description appears

Cast Padding Surgical Wadding Padding of a soft white cotton sized on both sides to

provide strength and to prevent tearing and lumping Designed especially for lining

With respect to such a rule the Commission in its report on remand served November 24 1976 in Kraft Foods
v Moore McCormack Lines nc ncaated its application with respect to claims before the Commission stating in

part In effect the Rule sets up as a period of limitation the time during which the shipment remains in the custody
of the carrier which limitation was reviewed by the Court as infrinaing on the rights granted by section 22 ofthe

Shipping Act
a The translations in brackets were made at the Commission
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under plaster of paris casts or splints Also used as an impervious backing in preparation
of special dressings

Webster s New World Dictionary Second College Edition 1970 defines

wadding as any soft or fibrous material for use in padding packing
stuffing etc esp cotton made up into loose fluffy sheets or batting

From the above the Cargo NOS Class 1 rate appears too high yet the
Cotton Wadding description which takes Class 7 rate would not appear
to apply to the further processed surgical wadding description as defined
in the catalog

However the tariff contains another description Surgical Gauze at

10th Revised Page 96 which also takes a Class 7 rate Stedman s Shorter
Medical Dictionary Eighth Printing 1950 defines gauze

A thin loose meshed cloth employed in bandages or wound dressings when sterilized
or impregnated with antiseptics

Webster s Third New International Dictionary 1964 includes the follow

ing as one of the definitions for gauze

A loosely woven cotton fabric similar to cheesecloth that is extensively used for
surgical dressings

The actual commodity that moved was surgical gauze so a Class 7 rate is

applicable
Complainant submitted substantive maiter when the complaint was

filed as indicated above In addition at my request he also promptly
submitted his cOl1pan s catalog and a translation of the memorandum

originally subm tted b rim to the Commission in Spanish Complainant
has sustained the heavy burden ofproof required for a reparation award

Complainant was assessed 1136 62 transportation charges The assess

ment based on the Class 7 rate of 79 50 for 343 cubic feet of Surgical
Gauze would be

343
8 575 MT 79 50

40
66171

ACME COTTON PRODUCTS CO V ROYAL NETHERLANDS 233

Port Congestion 3 00
Bunker Surcharge 4 80

25 73
4116

748 60

Respondent overcharged complainant 388 02 Reparation for the amount

is awarded

5 JUAN E PINE
Settlement Officer
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 395 1

A BOHRER INC

V

HAPAGLLOYD LINES
U S NAVIGATION INC

NOTICE OF DETERMINATION NOT TO REVIEW

September 19 1977

Notice is hereby given that the Commission on September 19 1977
determined not to review the order of dismissal of the Settlement Officer
in this proceeding served September 9 1977

By the Commission

SEAL 8 JOSEPH C POLKING
Acting Secretary
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INFORMAL DOCKET NO 39I

A BOHRER INC

V

HAPAGLLOYD LINES

US NAVIGATION INC

DISMISSAL OF PROCEEDING

A Bohrer Inc complainant filed this informal complaint against
HapagLloyd Lines respondent which covers two identical movements

of 750 packages of mixed vegetables weighing 16500 pounds and

measuring 43725 cubic feet moving as freezer cargo at a temperature

range ofQ10 degrees fahrenheit from New York New York to KLM

Royal Duch Airlines at Amsterdam Holland One shipment moved on

bill of lading number 16396049 dated October 1 1976 on the SS MOSEL

EXPRESS and the second shipment moved on bill of lading number

16422712 dated October 2 1976 also on the SS MOSEL EXPRESS The

complaint was filed with the Commission on April 1 1977 While the

complainant does not specifically allege a violation of he Shipping Act

1916 it is presumed to be a violation of Section 18bx3 thereof
The claim was filed with Ihe Commission well within wo years after

the cause of action aroseie October 1 1976 and October 29 1976 and
must be considered on its merits as ruled by he Commission in Colgate
Palmolive Company v Unired Frurt Company Informal Docket No

115I served September 3Q 1970 For the sake of good order the

settlement involved the matters discussed below
On January 5 1977 complainanYs freight forwarder requested an

adjustment based on error in measurement and respondent replied on

January 6 1977 to the effect tha the conference tariff contains a rule
that after a steamer lefta port of loading there can be no acceptance of

packing lis or reduction of ineasurement however had the matter been

Both panies having consrned lo he informal proccdurc of Rule 19aof the Commissbns Rules of Practice and
Procedurc G6 CFR 50230106thia decision will be nal uNcss hc Commission elecb to review i within ISdays
from he date o scrvice thercof
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brought to its attention prior to consigneespossession ofthe goods then
the cargo could have been remeasured at the destinatian port The rule
found in North Atlantic Continental Freight Conference Tariff No 29
FMG4 provides
OVERCHARCiBSCLAIMS FOR ADJUSTMNTIN FREIGHT CHARGES Claims
for adjuetment of froiqhtoaraea if basad on alleged errors in weight or measurement
wiii NOT be considered urtlese presented to the Member Line in writing before the
ahipment involved leaves the cuatody of the Member Line Any expense incurred by the
Member Line in connection with its investiatiortaf the claim shall be borne by the
party responsible for the error or if no error be found by the claimant Ail other
claims for adjuetment of froiaht chargea muat be presented to the Member Line in
writing within six 6months after date of shipment

Both hills of lading were prepared by the freight forwarder indication
750 PKGS MIXED VEGETABLES 16500 750 CF to be moved

under freezer stowage of010P F The tariff rate of14575 prItem No
954OOQ1115 per ton of2240pounds or 40 cubic feet whichever produces
the higher revenue is found at 31st Revised Page 108of the North Atlantic
Continental Freight Conference Tariff No 29 FMC

Both due bills submitted complainant were for 750 cubic feet
1873MT 145J5273281 Paid 101276bll 16346049
1875MT 14375273281 Paid 112376bI 16422712

546562

Complainant indicates in the claim that he eFroneously gave the total
cubic mearements as 730eubic fetand the measurement actually was
583 cubic foot per package 750 packages which totals 4373cubic femt
per shipment In ita letter of1eenlzer 30 1976 complainant advised the
freiaht forwaeder that each of the paekages measire 4 W x 8 H x la
LIcompute this tQ beooze583750 43725tota aubic feet per
shipment In its Invoice 10161 whieh coutd have covered eitherothe
above shipments cQmplainant showed 437 cubic foQt measurementfor
730pcksges

On Aprll 18 1977 in response to serviee of the claim raspondant
advised
We regrot that the peraon origiaalty reviewing thie claim failed to notice the
measuremanta on the pier dnck rocaipta which confirm the shippers atatement es to
what the aotual moasuromant of the shipment was We herewith are attaehin two
mnifeat correctora correcting tho froiahts on both shipmettts and since the bikls oi
ladiny were both prepaid the shippsr ahould be in receipt of our check for the
overcharges within the next few days
We believathia terminatoa the matter a1d the need for an Informal Docket No
393I

As indicated above respondent colected546562 for the two sip
ments from complinant Respondent computes what should have been
charged per shipment as follows

437 cuft 10923 MT Qa I4575159232s
My computpUoneperehipment arc To 10931 MT 14373L59319

As espondent hae alrcady aattled theclaim 1 wlll not IFuatrete the settlement baeed on my computation which te Bi
centa hiyher perahipment

7A FMC
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Two identicai shipments would be assessed1592322318464
However respondent advises that its settlement with complainant was

Driginal bill
Refund to complainant

Net paid by complainant

546562
229556

317006

Complainant should have paid318464 as computed above As a result

of the above settlement complainant received 1458 in excess ofwhat it

should have receivedie

Applicable transportation charges
Net transportation paid by complainant

Balance due owed by complainant

318464
317006

1458

Pursuant to my request respondent has submitted a balance due bill of

729 for each of the above shipments totalling 1A58

Respondent has paid the claim in fuli and submitted the above two

balance due bills to complainant Respondent has requested termination
of this proceeding and in view of its settlement of the claim the

proceeding is hereby dismissed

S JUAN PINE
Settlement Officer



TITLE46SHIPPING

ChapterIVFederal Maritime Commission

SUBCHAPTERBREGULATIONS AFFECTING MARTTIME
CARRIERS AND REGULATEDACIIVTlIES

DOCKET NO 7640GENERAL ORDER NO 38

October3 1977

Part531Regulations Governing the Publishing Filing and Posting of
Tariffs in Domestic Offshocc Commerce

AGENCY Federal Maritime Commission

AGTION Adoption of Final Rules

SUMMARY Patt 531 has been substantialty revised updaed and
renumbered Most changes were for the purpose of

clarifying existing Commission pracices but several
new requirements and procedures have been added
The major changes include speci5c regulations for

through intermodal transportation a requirement that
tariffs be published on standard sized paper in looseleaf

rather than bound form a requiremen that carriers

promulgate 15 minimum tariff rules and pubGsh them

in a specific sequence a requirement that tariff matter

filed with he Commission be simultaneousty served

upon tariff subscribers a requirement tha special
permission applications be filed upon five days notice

except in extraordinary circumstances specific proce
dures for the filing of projec rates addiionaldefinitions
to govem cerain terms commonly appearing in tariffs
especially terms which affect intermodal transpota
tion and more detailed procedures governing the

adoption ofanoher carriersariff

EFFECTIVE DATE January 1 1978

FOR FURTHER INFORMATION CONTAGT

Francis C Humey Secretazy
1100 L Street NW

Washingtoq DC 20573

202 5235725
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SUPPLEMENTARY INFORMATION

This proceeding was commenced by a Notice of Proposed Rulemaking
Notice invitirg comments on a proposal to revise update and republish
theConmissionsdomestic tariff regulations which included amendments

adding to and significantly altering existing tariff filing requirements 41
Fed Reg 32899 August 6 1976 Comments were received from Mr L
A Parish the Institute of International ContainerLessors IICL Matson

Navigation Company Matson the Military Sealift Command MSC
Household GoodsCarriers Bureau HGCB Puerto Rico Maritime

Shipping Authority PRMSA SeaLand Service Inc SeaLand the
CommissionsBureau ofHearing Counsel Hearing Counsel and Trailer
Marine Transport Corporation TMT Reply Comments were submitted

by Matson IICL HGCB and MSC

A total of 53 sections or subsections were objected to in the initial
round of comments but Hearing Counsel proposed modifications to the

original proposal which eliminated the stated objections to 29 of the

challenged provisions These reconciliatory Hearing Counsel proposals
have been employed in the final regulations The remaining controverted

points identified by the section numbers designated in the original
proposal are discussed below

A central purpose in proposing the Part 531 amendments was to

eliminate tariff practices which are overly complex or of marginal utility
in light of modern transportation conditions Steamship tariffs and the

Commissionsregulations alike should be readily understandable to all

persons seeking transportation by sea and not just to established tariff

publication specialists Further revisions may well be required before this

goal is reached but we have striven today to adopt rules which are both

thorough and clearly stated Most of the original section numbers were

reordered in the version of the rules which has been adopted final
version This renumbering was undertaken as a clarifying measure and

not to substantively change the regulations Similarly the final version

contains a number of editorial changes intended to simplify or clarify
language employed in the original proposal and not to alter its meaning

1 Section 5310Scope and Exemptions The Notice defined the
Commissionsinterstate commerce jurisdiction in such a way as to omit

the Alaska and Hawaii trades Matson and Hearing Counsel both

recognized this omission but were unable to agree upon the wording ofa

substitute version We have essentially separated original section 5310

into two different sections z The final version of section 5310is

considerably shorter than the original proposal and states that Part 531

TMTs Comments were filed over30 days late and were accompanied byaMotion for Leave to File which

failed ro state reasonable grounds for waiving Ihe filing deadline as required by section 502102of the Commissions

Rules Accordingly TMTsmoion will be denied and only its Reply Comments considered by lhe Commission

Certain items iniially appearing in section 5310 which perlained othe substantive conlent of tariffs were placed
in final secion5313p

FMC
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applies to all transportation including through intermodal transportadon
offered by common carriers subject to the Shipping Act and defines these

domestic offshore carriers in nonstatutory terms Throughtrnspor
tation to Alaska and Hawari offered under tariffs on file exclusively with

the Interstate Commerce Commisaion ICC pursuant to 49 USC36c
905b or 1018 has been included as an exemption in final section 5311

thereby eliminating a second Matson objection
2 Section 5311Defmitions Mr Parish objacted to the absence ofa

specific statement restricting the application ofthe proposed definitions to

this regulation only but neglected to explain why such a diaclaimer
was necessary Although these definitions are not intended to limit the
acdvities ofdomesticoffshore carriers outside ofthe tariff promulgation

I sphere neither does the Commission intend for them to be applied
restrictively Accordingly final section 5312states that the defmitions
are to be used in interpteting tarffs filed pursuant to Part 531 as well as

to the Part 531 regulations themselves
3 Section 5311m and Section 53114 Intermodal Transportation

SeaLand states that the Commission lacks jurisdiction over through
routes formed in cojunction with carriers other than the common

carriers by water mentioned in Intercoastal Shipping Act section 2 TMT
contends that the Commission has authority to accept intermodal joint
rates between FMC regulated domestic offshore carriers and carriers

regulated by other agencies The latter view must prevail in domestic
offshore commerce just as it has in foreign commerce see Commonwealth

of Pennsylvania v nterstate Commerce Commission F2d

DCCir No 7C1558 June 20 1977 lfi SRR 195 and the final
rules require the filing of through intermodal tariffs final section 53184
The acceptance of such tariffs and the regulation of practices clearly
ancillary to the all water transportation of domestic offshore carriers does
not represent an attempt to assert substantive authority over inland
activities within the exclusive jurisdiction of the ICC or the Civil

Aeronaudcs Board CAB The Commissionsresponsibilities to prevent
unfair and unreasonable rates and practices pursuant to Shipping Act

i sections 16 First and 18a and Intercoastal Shipping Act sections 2 3 and

4 issficient to support the requirement that domestic offshore carriers
file their entire through rate with the FMC as well as their porttoport

l rates when they provide through transportation to the public Shipping
Act section 33 does not prohibit the Commission from obtaining tarifT

information which is atso submitted to the ICC Alabama Great Southern

Railroad Company v Federal Maritime Commission 379 F2d 100 DC

To more cleerly disNnguieh intersatecommarca subjact to tha Shipping Act Gom interetate commarce subject tc

the Interstete Commerce Act the Commlaeian hee edopted the term domeatlc ofPahorc commerce w rcPer to th

formec See Final secuon 5312h
i Appropriato editoriel changes were meda in final saetion 5318to conform it to the modifled dePnition of tArougl

inermodal transportauon contained in final section 5312uSee also Itema 8 and 10 iqjYa
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Cir 196n we do not intend to concurrently regulate the inland rates

and practices ofparticipating overland carriers
4Section 5311tand Section 5315mFiling of Project Rates The

proposed rules pernutted the filing without special permissio ofproject
rates which met certain specifications Governmental and charitable

shipments were not included within the definition of project rates
however and MSC objected to this exclusion Matson stated that project
rates should be banned in principle because they allegedly result in the
subsidization ofproject shippers The final rule has been modedto
include major one time only governmental and charitable construction
or reliefprojects otherwise eligible for project rates under the standards
of final section 5316m5Matsonsfear that project rates will unfairly
subsidize project shippers is unwarranted inasmuch as the rule requires
each such rate to be accompanied by a showing that the rate covers all of
the carriers variable costs and makes more than a de minimis contribution
to fixed expenses b

5 Section 5311u Proportional Rates The proposed rule defined

proportional rates as those which are predicated on a prior or

subsequent movement Matson proposed that the definition be limited to
rates for cargo moving beyond the carriersown line without indicating
why such a limitation was necessary or desirable Final section 5311p
contains essentially the same definition as the original proposal but has
been modified for the sake ofclarity

6 Section 5311v Definition of Substituted Service The proposed
definition limited the use ofsubstituted service to the occasional use of
other carriers or other modes oftransportation necessitated by unexpected
operating eacigencies Matson claimed that this limitation is inconsistent
with present industry practices and suggested an amendment allowing
substitute service to be offered on a regular basis We have rejected
Matsonsproposal It is our intention to alter industry practices in this

regard Regular arrangements for serving a locality indirectly on a single
bill of lading by substituting the facilities of another carrier must be
treated as joint through transportation whether intermodal or not and
not as the through service of a single carrier

7 Section 5311zand Section 5311aa Definitions ofTlvough Rate
and Through Route Matson objected to the original proposalsfailure to

state that certain joint through rates in the Alaska and Hawari trades are

exclusively regulated by the ICC Our revisions to the Scope and

Exemptions sections final sections 5310and 5311 specifically mention

49USC 316cand further reference is unnecessary We have however
deleted the requirement that a through route be offered under a single
through bill of lading in response to Mr Parishsobservations on that

Not all government orcharity shipmen4s Call witlun this relatively narrow category
e Final section 5316m5states Iha a project raemus conbibufe fo he cartiers fixed expenses but does not

prescribe on exact percentage or standaN for measuring this contributioa Proposed rates will be ezamined on a case

bycase basis rodetermine if agenuine commercially realistic conMbuionis being made
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point Otherwise final sections 5311vand w reflect our original
proposal despite conaiderable modifications of an aditorial nature Final

section 3311w defines through route as an offering of a single
domeatic offshore carrier two or more FMG regulated water carciers or

adomesticoffshore carrier and one or more other carriers Whetiera

through rate is formed by combining local or proportional rates is by
itself irrolevant for tariff purpasea and requirements relating to such
combinations have been deleted from final section 5311v

8 Section 5311bb BsrfinitiQn of Transshipment Mr Parish con

tended that the original proposal should expressly disclaim any appIicabil
ity to cargo transfers bntween commonl controlled carriers Such an

exclvsion was intended ancshould have been evident from the propased
definition which spoke in terms af cargo transfers betweon differPnt
common carriers by wazer We have however modified the original
proposalr in amanner whichaarrows thia exclusion in some respects The

final rtile d@fines transshipment as the physical transfe of cargo from
a yessel operating domestieoshore Farrier to any other carxier section
5311xand the definition of carrier has been modified to indicate that

commonly ownedorcotttrolled carriers operating in different transpcrFa
tion moctes shall be conaidred separate carriers for tariff filing purposes

section 5311cWe have also provided that ICC regulated Part III
I carriage shall be Considered a different mode oftratsportation than

domestic offshore water carriage for tariff filing pucposes section
5311u These regulations are intended io key the Commissions through
intermodal tariff rules to the ICCs interpretation of transahipment
under section 302i3Bof the Interstate CommereAct where the
term has critical jurisdictional significance See generally Sacramento
Yolo Port District 341ICC105 111113 1972

9 Section 53111 Dofinition of Cargo Intecchange The propased
definition o interchange has been deleted from the finel rules becauae

i the terrtt was not mgloyad in tha regulations and because part of the
original definition was incorporated intothe final deEnition of transslup
mentItis assumed however that interchange will employad in
tariffs to describe cargo transfers whichare not transshipmentsie
transfers hetween vessels of the same carrier or transfers between non

j FMC regulated carriers
10 Sectton 5311mDefinition of Port The propsed subsectiQn

defined a port as aplace wheeactual water transportation subjaCt to

theShipping 1ct commencea or terminates as to any particular movent
of cacgo Matson commented thatthe terma commence or termi
nste could be construec as omitting the situation where an ocean goitg
vessel transships its cargo during through tranapvrtaxion In order to

eliminate any confusion on this point we have made modifications
incorporating Matsons suggeation as well as editorial changes of our

49 USC902i3xB
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own The final definition section 5311m no specifically states that
ocean carriage can originate or terminate by transshipment as well as

by other methods In the case ofnonvessel operating carriers it is
assumed that actual ocean carriage begins wfien the cargo is tendered
to the undedying vessel operating carrier

11 Section 5312b Series Designation for Government Tariffs
Matson argued that the repeal of former section 6 of the Intercoastal
Shipping Act PL 93487 October 26 1974 effectively prohibits the
publication of tariffs exclusively for government cargo in domestic
offshore commerce This position is clearly erroneous Section 6 dealt
only with the level of government rates Carriers may but are not
required to continue offering rates for US Government cargos provided
that any discounts or other privileges provided are reasonable and cost
justified under accepted Shipping Act standards

12 Section 5312c Thirty Days Notice of Effective Date Matson
opposed the proposed elimination of two existing Part 531 regulations
which permitted carriers the option of posting filing tariffs 45 days
prior to their effective date and thereby obtaining a longer period to
respond to protests pursuant to section 50267b and at least two days
notice of any rate suspensions imposed by the Commission We have
adopted the original proposal with editorial changes Final section 5313
requires tariff filings to provide a minimum of 30 days notice Carriers are
free to file tariffs which furnish a greater period ofnotice if they wish but
the procedures employed to protest tarifFs section 50267a shall remain
the same in each instance Uniform procedures for protesting tariffs allow
for greater efficiency in the Commissions administration of Intercoastal
Act section 3 and should eliminate a present source of confusion to

shippers and carriers alike On several occasions shippers have failed to
observe the special 25 days before effective date deadline for filing
protests now specified for posting date tariffs

13 Section 5312dand 3 Service of Tariff Filings on Tariff
Subscribers PRMSA claims it is unreasonable that PRMSA be required
to mail tariff matter to its large number of tariff subscribers on or

before the time it submits its fding with the Commission PRMSA further
states that asimultaneous service requirement could delay its rate changes
for as long as three days while it is preparing subscriber mailings No
other carrier objected to the simultaneous service requirement and Sea
Land specifically stated that it had no objection to it Final section

5313hincorporates the original proposal Although some carriers may
find it necessary to begin planning their tariff filings somewhat earlier
than they do now there is no reason to believe such advance planning
will cause inefficiencies or hardships as a general rule Simultaneous
service will however maximize the notice period provided to tariff
subscribers and facilitate their participation in the rulemaking process
Should a situation arise where simultaneous service would result in a
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significant hardship to a carrier relief can be readily obtained through the
special permission process final section 53118

14 Section 5312g Tariff Filing Receipts Matson claimed that the
Commission should pay the postage for mailing carriers a receipted copy
of their tariff filing transmittal letters because the government enjoys a

franking privilege Final section 5313jincorporates the original pro
posalreceipts will be provided only to carriers which furnish a stamped
selfaddressed envelope The Commission does not have a franking
privilege and pays the regular rates of the US Postal Service Moreover

I the primarg purpose for requiring carrier provided envelopes is to free the
Commiasions reladvely small staff to work on more substantive matters

i than the typing of envelopes to receipt what frequently exceeds 100
different tariff filings per waek

15 SectionS312m3 Tariffs Must Be Posted 30 Daya Prior to

j Their Effective Date HGCB argues that the practice of posting taitiffs in
advance of their effective dateie making them available for public
inspection would confuse the public cause delays in effectuating rate

changes and generally impose an unnecessary burden upon carriers
Final section 531303incorporates the original proposal Although an

I express posting requirement was not present in the Commissions
previous domestic tariff rules Intercoastal Shipping Act section 2

unmistakenly requires 30 days advance posting and HGCB has not
provided us with detailed or compelling reasons why an exemption from
this statutory requirement should be granted Posting is the only practical

i method for nontariff subscribers to obtain the advance notice of tariff
changes which is integral to the statutory scheme ofcarrier initiated rates
reflected in the Shipping Act A well informed shipping public will
generally advance the purposes of the Shipping Act and assist the
Commission in accomplishing its regulatory duties Modifications were
made in the final rule in response to HGCBscomments however These
modifications more clearly indicate that posting refers to the mainte

i nance of complete and uptodate tariffs for public inspection during
ordinary business hours and require tariff matenal which is filed but not
yet effective to be maintained in a manner which indicates its proapective
nature Carriers are also cequired to provide members of the public with
sufcient access to informed carrier personneI to permit intereated
persons to accurately ascertain the carrierspresent and pmposed rates as

expressly set forth in the applicable tariff or tariffs
16 Section513a Uniform Tariff Format HGCB opposed the

proposal to change the size of tariff pages from 8 by 11 inches to 8xby
11 inches and the standard format from bound to looseleafbecause
HGCB wishes to avoid the expense of repablishing its present tariff Final
section 5314aadopts the original proposal HGCB represents an
extreme minority view in tariff filing mattecs Its bound tariff FMC1
has rarely been modified since its initial submission in 1949 because
HGCBs members essentially offer through transportation service between
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interior points and accomplish rate changes by altering their overland

chargescharges which are exempt from ICC regulation pursuant to 49
USC 1002bx2 For the Commissionsstaff and for most carriers and

shippers the use of standard sized paper and a looseleaf format
minimizes difficulties in printing circulating and maintaining tariffmaterial
in an accurate ulrtodate and useful manner To the extent that HGCB

can demonstrate good cause for the waiver of the new format require
ments relief is freely available via the special permission process
articulated in final section 53118Section 53119contemplates that special
permission to file bound tariffs will be granted in some instances and

prescribes standards to be followed in such tariffs Fina1 section 53119b
has been altered in response to another HGCB comment to specifically
provide that saddle stitching is an acceptable method of fastening
bound taciffs

17 Section 5314b3 Street Address of Freight Receiving and

Disbursing StaYions Mr Parish and HGCB disfavored the proposal that

tariffs list the street addresses of allfieight receiving or disbursing stations

employed by the fding carrier Mr Parish perceived this requirement as

an attempt by the Commission to restrict carriers to the use of specific
pier facilities while HGCB complained that its 54 member carriers

employ a large number of such stations and HGCB would be required to

frequently amend its tariff to reflect changes in these facilities Final

sections 5315b3 and 4 incorporate the original proposal with modifi

cations which more clearly indicate that the purpose of the rule is not to

require carriers to use a particular facility within a port district but only
to provide shippers with the actual street address of any freight stations

which are used To the extent HGCB can demonstrate that it would be

unreasonable to require them to furnish the street addresses of the freight
stations employed by their individual members they may obtain special
permission to fde tariffs which omit such information

18 Section 5314b7 Effective Date of Rate Changes for Through
Intermodal Transportation Matson claimed the original proposal was

unduly vague in its use of the terms intermodal shipment and

briginating carrier Final section 5315b8iimodifies the proposed
rule so that it applies to all joint through routes but not single carrier

transportation featuring pickup and delivery service while retaining the

essential requirement that shippers be charged the rate in effect on the

day the first or initiating carrier takes possession of the cargo
19 Section 5314b7xv Container Description Rule IICL argued

for a longer more precise definition ofcontainer and claimed that the

proposed rule should expressly permit carriers to employ conversion

tables which assess proportionately higher rates for the use ofnonstandard

sized containers Matson anted the proposed denitians deleted or

alternatively that the definition of container be modified to include

boxes with or without wheelsapparently to accommodate specific
provisions in Matsonspresent tariff Final section 5315b7xv has
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been revised to mare clearlytate that its intended objective is only to

require an adequate description of all esuipment used as basis far

assesaing rates The rule dces not require he use ofany parEicuartype of
i equipsrient We find no specific fault with IICLs proposed definition f

contairier from a substantiveviwpoint but it is ovrly complex for

i our present purpose The final rnle dtstinguishes containers froc
trilers in a simple fashion Carriers are then required to deecribe each

type of containar or trailcr for whihthey chose to make rates availabls
Fina section 5315bxv does not forbid tlte uae of conversion tables

i which diseriFniiate against uonetandard equipment However any devia
tions frflm uniform treatentwitl ba ctosely scrutinized by the Commis
sion to asaure fhat the diseriminatarycharges arejuatified by cast

differenees or other legitimata transportation considerauons
20 Section 5313e Options as to Applicable Rates ForbiddenMSC

found the proposed rule confusing as applied to commaditieaEVhiehmay
move under either government or civiliancrgo classificatians and sougt
assurances that certain options presently available to military cargo

I which are under invastigation in FMC Docket No 7520will continue to

be permitted under the new Part 331 regulations Final section 5316a
I contains a simplified version ofthe original proposal which is not intended

to diractly address the validity ofsripper options such asthe choiee
between a genuine FAK rate or a apecific commodityrate The final
rule merely forbids the filing of rates which are clearly duplicative
conflicting or amtsiguous The possibility that a taciff allows a giYen
commodity to qualify upon meeting expressly stated condttions far
carriage for more than one rate when the different ratES in question
reflect bona fide differences in transportation eonditions is not grQUnds

I for rejection orcancellation
21 Section 5318g6 Notarization of Special ermission Applica

I tions FRMSA objected to the original propoeal because PuerEo Rican law
allows onty attorneys tube notar3 publics and FRMSAclims attorneys
charge too much for notarial servieee M3 suggosted that formal
attestation ba replaaed with asignedunsworndeclaration unsier penalty
of perjury purauanttorecently enacted LJ4S50 ZS USC 1746
Final section 53118e3incarparates MSCs suggestion

22 Section 53j9a Collectiuns or A6sorptians of Terminal Charges
Matson contended that the proposed regulalion was unclear and unwork
able to the extent it rsquired the dollar amoants of collections or

absorptions to be stated in the carrier tariff primarily beCausa the exact

amounts involved o8en vary fcom dy to day Final setion 5319has
been modified and reorganizcd to eliminata thefeaturea complained ofly
Matsan he fmalrulerquires a full description ofall texminal services

provided as part of a tariffed transportation service whether charged for
separately or included in the line haul rate Dollar amounts must be stated
only when the carrier collects a separate charge for services it performs
itself or through agants or offers shigpers a terminal allowance in lieu of
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performing specified servicesie when the carrier can control the dollar
amounts involved When a third party not the carrier or its agents
performs terminal services which are charged against the cargo the tariff
must advise the shipper of this fact but may refer to a terminal tariff or

other governing publication for an exact statement of the charges in

question
23 Section 53114c1 Publication of Exact Rate Divisions Received

For Through Intermodal Transportation TMT claimed that the rate

divisions received by participating carriers do not interest through route

shippers and the public availability of such information would only
aggravate local shippers who pay higher rates for local transportation
between the same points The ICC permits joint through route carriers to
file rate divisions on a confidential basis and TMT suggests that the
Commission adopt the same policy Final section 5318a5 contains the

original proposal modified by editorial changes and by the addition of a

requirement that charges applicable to the through transportation in

question also be broken out on aporttoportbasis This Commission has

always required public disclosure of through route rate divisions although
not always in tariff form and has found that public reaction to such
divisions is valuable in assessing the fairness and usefulness of the

through rate No valid reason occurs to us for deviating from this practice
in the case of through intermodal transportation especially since it
involves rate divisions subject to the regulatory jurisdiction of different
administrative agencies

24 Section 531s Definition ofTariff Posting No comments were

received concerning the original proposal but modifications were made
which limit the applicability of post to the maintenance of tariffs for

public inspection thereby more clearly distinguishing the term from

filing which is the submission of tariff matter to the Commission
25 Section 53116a2Seasonal Transportation Tariffs No comments

were received concerning the original proposal but subparagraph a2
has been deleted to more clearly indicate that tariffs which are filed
without an express reference to their seasonal nature are subject to

rejection
26 Sections5117c3 and 4 section 531l7dArrangement of

Tarig in an Index ofTariffs No comments were received concerning the

original proposal but modifications were made in final section 531 16c
to simplify the proposed requirements The final rule now requires Tariff
Indices to be arranged by type of tariff listed in the arder of their FMC
series and number designations Paragraph d was modified to require
Tariff Indices to be amended within 30 days after any change in the
inforrnation contained therein rather than by the periodic reissuance of
the Index

Therefore pursuant to section 4 of the Administrative Procedure Act

5 USC553 sections 15 16 18a and 43 ofthe Shipping Act 1916 46
USC 814815 817a and 841a and sections 2 3 and 4 of the
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Intercoastal Shipping Act 1933 46 USC844845a PT IS ORDERED
That the CommessionsDomestic Commerce TariffRules 46 CFR Part

531 are amended as set forth in the attached Appendix and
IT IS FURTHER ORDERED That the aforesaid amendments sha11

take effect on January 1 1978 provided that General Aceounting Oice
clearance pursuant to 44USC3512 is obtained prior to that date New

or reissued tariffs tendered for filing on or after January 1 1978 shall be

fully subject to the new regulations Tariff amendments submitted on or

after the effective date will however continue to be accepted in the same

format as the tariff being amended until3anuary 1 1979 By the latter

date all tariffmaterial employed by carriers engaged in domestic offshote
commerce sha11 conform to the requirements of revised Part 531 Tariffs
on file at that time which do not meet these requirements shall be

cancelled and
Tf IS FURTHER ORDERED That the aforesaid amendments to Fart

531 be designated as General Order 38 and
IT IS FURTHER ORDERED That the exemption from the Shipping

and Intercoastal Shipping Acts granted to Foss Launch Tug Co Foss

Alaska Line Inc Pugeb Sound Tug Barge Company and Alaska

Barge Transport Inc through December 31 1978 41 Fed Reg 6070
sha11 not be affected by the adoption of the aforesaid amendments and

IT IS FURTHER ORDERED That existing grants of epecial permis
sion excusing compliance with siomestic commerce tariff filing require
ments shall continue according to their original terms until further action
of the Cammission and

IT IS FURTHER ORDERED That the Motion to Accept Late Filed

Comments of Trailer Marine Transport Corporation is denied
By Order ofthe Commission

SEAL S FRANCIS C HURNEY
Secretary

The text of tho smended is reprinted in 46CFR53I
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 353 1

FREEPORT KAOLIN COMPANY

v

COMBI LINE

NOTICE OF DETERMINATION NOT TO REVIEW

October 7 1977

Notice is hereby given that the Commission on October 7 1977
determined not to review the decision of the Settlement Officer in this
proceeding served September 27 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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INFORMAL DOCKET No 353 1

FREEPORT KAOLIN COMPANY

v

COMBI LINE

Reparation denied

DECISION OF CAREY R BRADY SETILEMENT OFFICER 1

Complainant seeks reparation in the amount of 4 12174 alleging that

the respondent overcharged complainant on a shipment of common

ground clay which moved from Savannah Georgia to Antwerp Belgium
carried aboard respondent s vessel under bill of lading dated May 24

1974

The circumstances surrounding the shipment are as follows

1 The complainant booked through the respondents agent Halnav

Inc one lash barge for a minimum of 360 long tons of bagged common

ground clay on May 10 1974 By letter dated May 15 1974 Halnav Inc

confirmed the booking citing a 360 long ton minimum and quoting a rate

of 40 75 per long ton berth terms plus a 1175 surcharge
2 When the cargo arrived for shipment only 23191 long tons 519477

lbs were loaded into the barge although 360 long tons ofclay were

available for loading Respondent contends that the cargo was a fluffier

grade than had been expected and that one barge would not accommodate

360 long tons

3 Complainant was assessed ocean freight charges of 15 780 based

upon a rate of 40 75 weight plus a 1175 surcharge at a 300 long ton

minimum weight
4 Complainant proffers an insurance adjuster report which disclosed

1 Both parties havina consented to the informal procedure of Rule 19 of the Commission s Rules of Practice and

Procedure 46 CPR 502 301 304 this decision will be final unless the Commission elects to review it within ISdays
from the dateof service thereof

Note Notice of determination not to review October 7 1977
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that the shipment after discharge at Antwerp was 323 bags short and of
the delivered cargo 280 bags were damaged 2

Complainant contends that it is liable for freight only on 22127 long
tons delivered

A review of the carrier s tariff Combi Line South Atlantic Continental
South Atlantic French Atlantic TariffNo I FMC No 3 reveals three

rates covering the subject movement More specifically 57 00 W no
minimum 3 42 25 W with a 300 ton minimum berth terms and 40 75
weight berth terms with a 350 ton minimum 5

The issue to be resolved is simply that of improper rate application
Complainant bases his computations on the 40 75 rate which in order to
be applicable must meet a 350 long ton minimum weight Respondent
assessed charges at the 40 75 rate but applied a 300 long ton minimum
Both parties were erroneous in applying the 40 75 rate The tariff clearly
shows for the 40 75 rate to be applicable a 350 long ton minimum must
be met The bill of lading shows 519477 Ibs 23191 long tons of clay
were shipped Hence the only applicable rate for 23191 long tons would
be the 57 00 no minimum rate which would produce charges of

15 943 81 23191 LT x 57 00 plus 1175 surcharge The proper
charges of 15 943 81 creates an undercharge by respondent of 193 81

Accordingly the claim is denied and it is found respondent is due
additional transportation charges in the amount of 193 81

S CAREY R BRADY
Settlement Officer

2 Claims against common carrier for loss or damage to cargo in transit are specifically excluded from adjudication
under the informal procedure of Rule 19 of the Commission s Rules of Practice and Procedure 46 CFR 502 301 The

complainants remedy for loss and damage lies elsewhere
J Commodity Code 27621 Section I Page 71Ac effective March 22 1974 ToContinent and France Only Clay in

bags All other movements effective April 4 1974
4 Commodity Code 27621 Section It 15th revised Page 71B Clay in bags To RotterdamAntwerp Bremen

effective April 4 1974
5 Ibid
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INFORMAL DOCKET No 421 1

STOP SHOP COMPANIES INC BRADLEES DIVISION

v

BARBER BLUE SEA LINE AND BARBER STEAMSHIP LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

October 19 1977

Notice is hereby given that the Commission on October 19 1977
determined not to review the decision of the Settlement Officer in this
proceeding served October 12 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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INFORMAL DoCKET No 4211

STOP SHOP COMPANIES INC BRADLEES DIVISION

v

BARBER BLUE SEA LINE AND

BARBER STEAMSHIP LINES INC

Reparation Awarded

DECISION OF WALDO R PUTNAM SETTLEMENT OFFICER 1

By complaint filed June 22 1977 Stop Shop Companies Inc
Bradlees Division complainant alleges that Barber Blue Sea Line
carrier applied an incorrect rate on a shipment of Artificial Christmas

Trees resulting in an b vercharge of 459 54 in violation of section
18 b 3 Shipping Act 1916 That section prohibits the assessment of
freight charges in excess of those lawfully applicable at the time of the
shipment

The complainant also alleges that the carrier denied the claim in
accordance with Tariff Rule 2802 because the claim was not presented to
the carrier within six months after the date of the shipment

According to the complainant the carrier under bill of1ading No C16
dated August 14 1975 transported a shipment of 419 cartons of cargo
described as Artificial Christmas Trees measuring 76 591 cubic meters
and weighing 6 770 kilograms from Keelung Taiwan to Boston Massa
chusetts Rates and charges were billed as follows

Ocean Freight
Bunker Surcharge
Container Yard Delivery Charge CYCD

Revenue

Tons

76591 M3
76 591 M3
76 591 M3

Amount

4 059 32
206 80

5744

Rate

53 00
2 70

75

Total 4 323 56

The complainant contends that the applicable rate for Artificial
Christmas Trees is published in New York Freight Bureau Taiwan Tariff

l Both parties having consented to the informal procedure of Rule 19 46 CFR 502 301 304 as amended this
decision will be final unless the Commission elects to review it within 15 days from the date ofservice thereof

2 New York Freight Bureau Taiwan Tariff No 8 FMC No 1 I
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No 8 FMC No II Item 0970 Based on tariff Item 0970 rates and

charges should have been billed as follows

Ocean Freight
Bunker Surcharge
Container Yard Delivery Charge CYCD

Total

Revenue
Tons

76 591 M3
76 591 M3

76591 M3

Rate
47 00
2 70

75

Amount
3 599 78

206 80
57 44

3 864 02

Based upon the foregoing the complainant seeks reparation in the
amount of 459 54 4 323 56 less 3 864 02

In support of its allegations the complainant submitted a copy of its
Claim No 450303 the carrier s letter ofdenial thereof the prepaid bill of

lading No C16 the shipper s invoice and the packinglweighUmeasure
ment list

The carrier in its response to the served complaint does not dispute
the complainant s contention that the rate was incorrectly applied
however it states that the claim was denied in accordance with Rule 59
of the JapanKorea Atlantic Gulf Freight Conference Tariff

A review of the supporting documentation and Commission tariff files
discloses that on August 14 1975 the carrier was a participating party in
the New York Freight Bureau Taiwan Tariff No 8 FMC ll and that
the effective rate for the involved commodities was in fact 47 00 on

that date i e the date of the shipment
The complaint was flied with this Commission within the statutory time

limit specified by statute and it has been well established by the
Commission that a carrier s so called six month rule may not act to
bar recovery ofan otherwise legitimate overcharge claim in such instance

Section 18 b 3 of the Shipping Act 1916 makes it unlawful for a

carrier to retain compensation greater than it otherwise would be entitled
to under the applicable tariff Accordingly the complainant hereby is
awarded reparation in the amount of 459 54

S WALDO R PUTNAM
Settlement Officer

4

3 The carrier resigned from this tariffeffective August 20 1975
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DOCKET No 73 72

AGREEMENT No 10056POOLlNG SAILING AND EQUAL ACCESS TO

CARGO IN THE ARGENTINAU S PACIFIC COAST TRADE

An equal access to controlled cargo coordination of sailings and net revenue pooling
agreement among carriers already concertedly fixing rates which excludes compet
itors from a significant share of a trade is a per se violation of Sherman Act section
I and must be justified by the parties thereto

Agreement No 10056 found not sufficiently justified and accordingly disapproved
J Alton Boyer and William H Fort for Prudential Lines Inc

Seymour H KUgler and David A Brauner for Empresa Lineas

Maritimas Argentinas S A

Thomas E Kimball and Robert B Yoshitomi for Westfal Larsen
CO NS

Donald J Brunner and C Douglass Miller Hearing Counsel

REPORT AND ORDER

October 21 1977

By THE COMMISSION Clarence Morse Vice Chairman Karl E Bakke
Bob Casey and James V Day Commissioners Richard J Dashbach
Chainnan not participating

This proceeding was instituted to determine whether Agreement No
10056 Agreement between Empresa Lineas Maritimas Argintinas S A
ELMA the national flag line ofArgentina and Prudential Lines Inc

PLI a United States flag carrier should be approved disapproved or

modified pursuant to section 15 ofthe Shipping Act 1916 The Agreement
provides for equal access to government controlled cargoes the pooling
of certain net freight revenues and the coordination of sailings in the

ArgentinaU S Pacific Coast trade It was formulated in response to

various Argentine cargo preference laws which directly imports and

indirectly exports reserve a significant portion 40 80 of that

nation s trade to Argentine flag carriers and to carriers participating in

revenue pooling arrangements with Argentine flag carriers Westfal

Larsen Co NS WL a third flag carrier in the trade participated in

the instant proceeding as a protestant seeking disapproval of the Agree
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ment ELMA PLl and WL are members of the U S Pacific Coast

River Plate Brazil Conference
Administrative Law Judge Norman D Kline Presiding Officer issued

an Initial Decision conditionally approving the Agreement 2 on the grounds
that such arrangements were a customary means of alleviating the

discriminatory effects of Latin American cargo preference laws and that

their anticompetitive features were overcome by their potential for

avoiding conflict between governments Heavy reliance was placed upon

the Commission s decisions approving Agreement No 9939 Peru Equal
Access and Pooling Arrangement 16 F M C 293 1973 and Agreement
Nos 9847 9848 Brazil Equal Access and Pooling Arrangement 14

F M C 149 1970 3

Exceptions to the Initial Decision were filed by the Commission s

Bureau ofHearing Counsel WL and PLl variously alleging that 1 the

Presiding Officer effectively and improperly shifted the burden of proof
from the Proponents of the Agreement to the Protestant WL and Hearing
Counsel 2 the Agreement s anticompetitive features have not been

sufficiently justified to warrant approval WL and Hearing Counsel 3
the conditions imposed by the Presiding Officer are ineffective and

meaningless WL and Hearing Counsel 4 proper analysis of the

evidence warrants a finding that WL is substantially likely to be precluded
from the trade WL 5 the record does not support a finding that the

Commission s 1973 approval of Agreement No 9939 was a major
factor in the subsequent decline of WL s A counterclockwise
service to Peru PLl and 6 the record requires a finding that Agreement
No 10056 will benefit the shipping public and not eliminate competitive
incentives between PLl and ELMA PLl Replies to exceptions were

submitted by fL Hearing Counsel PLl and ELMA All parties
participated in Oral Argument

Following Oral Argument the Commission issued a Notice of Intent

to Withhold Decision wherein it stated that action would be postponed
for up to 120 days while ELMA and PLl attempted to negotiate a

modified agreement which would include WL in both the sailingequal
access and the pooling arrangements Upon PLl s unopposed request
this negotiation period wasextended an additional 120 days Negotiations
proved unfruitful however when as reported to us by PLl ELMA and

PLl wished to include previously exempt cargoes i e woodpulp and

newsprint in the cargo pool and increase overcarriage refunds from 50
to 60 percent of the freight paid and WL did not On December 28 1976

I Furtherdetails concernin the parties their operations the appli ble Araentine statutes and decrees and trade
conditions throush 1973 are set forth in the Initial Decision at 334 47 0 and 7 59 We adopt these Findings of

Factas our own see Appendix
2 The Presidina Officers proposed conditions were I arequirement that Araentine carao preference law waivers

he granted to Non Asreement vessels if an Agreement vessel is not In position within 7 days 2 arequirement that
the parties strictly adhere to the provisions of Argentine Resolution 456 eRllina for negotiations between all carrien in

the trade for the purpOBe of aareeing upon adivision of cargoes which would assure the continuation of third Oag
carriage on an equitable basis

3 Hereinafter cited as the Peru case and the Brazil case respectively
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PLI advised the Commission that Resolution No 456 of the Argentine
Undersecretariat of Maritime Interests had been revoked thereby termi
nating Argentine approval of the Agreement 4

DISCUSSION

Among other things the agreement calls for a pooling ofnet revenues

by carriers belonging to the same rate fixing combination which would
reduce the Proponents economic incentive to develop individual markets
while simultaneously forelosing competitors from a substantial share of
the U S Pacific CoastArgentina trade 5 Such an arrangement must be
considered a per se violation of section 1 of the Sherman Antitrust Act
15 U S C 1 6 and is prima facie subject to disapproval under the public
interest standard of Shipping Act section 15 46 U S C 814 Mediterra
nean Pools Investigation 9 F M C 264 290291 1966 Federal Maritime
Commission v Aktiebolaget Svenska Amerika Linien 390 U S 238
1968 Approval is only possible if its anticompetitive features have been
sufficiently justified A sufficient justification is a showing that the
arrangement is necessary to meet a serious transportation need to secure

important public benefits or to further a valid regulatory purpose of the
Shipping Act or the agreement is otherwise found to be in the public
interest The burden ofmaking the required showing falls squarely on the
parties to the Agreement Canadian American Working Arrangement 16
SRR 733 736737 1976 The pivotal question raised by the exceptions is
whether Proponents have met that burden We hold that they have not 7

The Commission shares the Presiding Officer s conclusion that the state
of the record does not permit a reasonably accurate forecast of competi
tive conditions in the U S Pacific CoastArgentina trade 8 It has not been

4 Thedate of revocation and the exact language employed by the Argentine Undersecretariat were not furnished
5 Articles 5 and 12 of the Agreement ccintemplate PLI and ELMA providing sufficient vessel sailings and cargo

capacity to satisfy the needs of the trade and thereby assure that other carriers will have difficulty obtaining more
than anegligible share of Argentine controlled cargo subject to the pooling provision Proponents have not

demonstrated what legal orpractical consequences flow from the fact that the cargoes covered by the Argentine
preference laws and the mfijor provisions of the proposed Agreement are not necessarily the same Whatever the
exact description and extent ofthe cargo block involved however the purpose of Agreement No 10056 is todivide
this market equally between ELMA and PLI

6 See Citizen Publishing Company v United Slales 394 U S 131 135 136 1969 and United Slates v Topco
Associates 405 U S 596 608609 1972 and cases cited therein

1 PLI contends that equal access agreements should be viewed as concerted efforts to influence public officials

protected by the First Amendment from the application ofthe antitrust laws Eastern R R Conference v Noerr
Motor Freight 365 U S 127 1961 United Mine Workers v Pennington 381 U S 657 1965 The instant pooling
agreement involves far more than the fiUng of waiver requests at the U S Maritime Administration and is clearly
concerned with business conduct not covered by the NoerrlPennington doctrine Moreover the constitutional
freedom topetition the Government does not extend to the petitioning of foreign governments at least as far as the
Sherman Actis concerned Cf OccidentalPetroleum Corp v Buttes Gas Oil Co 331 F Supp 92 107 108 C D

Calif 1971 affd percuriam 461 F 2d 126 9th Cir 1972 cert den 409 U S 950 1972 PUs further argument
that the Agreement s division of preferred cargo and revenue pooling provisions are exempt from the Sherman Act
because they are authorized by the Argentine Government is equally misplaced See United States v Sisal Sales

Corp 274 U S 268 276 1927 Continental Ore Co v Union Carbide and Carbon
Corp

370 U S 690 707 1962
8 Hearing Counsel expressed concern that the Presiding Officerunduly emphasized the availability of wayport

revenues to WL A fair reading ofthe initial decision does not indicate that complete abandonment of U SlArgentina
service would be necessary before WL could prevail Wayport conditions have adefinite bearing upon the overall

competitive strength of acarrier s operations in aspecific trade If however an agreement causes anonparty carrier
to stop serving the ports of one country the elimination of that one country is a cause for concern in its own right
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established that the instant Agreement is likely to cripple WL s ability to

participate meaningfully in the trade or that it is needed to better serve
the shipping public What is clear is that ELMA s 1972 entry into the
trade intensified competition for many if not most cargoes ELMA
attracted appreciable tonnage from other carriers during 1972 and 1973
and was assisted to some unquantifiable extent in this accomplishment by
the Argentine cargo preference laws Nonethele s PLI and WL success

fully competed with ELMA and with each other during those two

years and apparently continue to do SO 9 There is nothing to indicate that
the present level of competition is causing service 4isruptions carrier
malpractices or isotheIWise detrimental to the public interest

The Presiding Officer held that Proponents met their burden of proof
because he found an important public benefit in the Agreement s potential
for creating intergovernmental harmony Once it was determined that
the Agreement was formulateain response to the Argentine cargo routing
laws the Presiding Officer automatically assumed that the Agreement
represented an improvement over an unduly discriminatory and otherwise
unalterable reality No true balancing of interests was conducted Such
an approach is perhaps a natural result oUhe Commission s decision in
the Peru case supra We believe however it is inadvisable to adhere to
the expansive rationale presented in Peru Anticompetitive equal access

agreements must be justified upon their individual merits and not merely
because they have been customary responses to the problem of
national flag discrimination which tend to obviate Commission considera
tion of more direct corrective measures pursuant to section 19 of the
Merchant Marine Act 1920 46 U S C 876

Any remedial effects of Agreement No 10056 are remote and

speculative at best The record does not reveal the existence or

substantially probable existence of specific unfavorable conditions requir
ing remedy Despite the potentially all encompassing scope of the
Argentine laws asa practical matter they do not appear likely to harm
shippers or to prevent either U S orthird tlag carriers from retaining a

viable portion of the traffic The Commission sincerely hopes that
intergovernmental conflict over Argentina s discriminatory shipping stat
utes and decrees does not occur but the possible avoidance of conflict
cannot alone provide a basis for compromising the United States policy
offree and open competition in its foreign trades Ifan agreement is to be
justified on the basis of intergovernmental harmony the Proponents
must first establish a clear likelihood that a specific type of official
confrontation would be avoided and particularize the negative effects this
confront tion would have upon ocean shipping in the United States trade

reprdJess of whether the carrier otherwise adheros to its prior schedule aloDa an established multi country tradeProute
In the instant case the continuation ofWLsC clockWise service would be irrelevant ifWL were forcedto omit
Argentine portsof call from that servicef

Despitethe fact that thl iirrespectivl imarbt sharos decJJnod since BLMA appeared asarea ularIyschl iduledcompCltitor

neither PLI nor WLeVI iDattempted to prove thatit is now faced with unprofitable Qperatinlil conditions 20
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route in question It is insufficient that the Commission may at some

future date be required to take direct action against discriminatory
conditions pursuant to section 19 of the Merchant Marine Act A more

immediate benefit is required to justify an obviously anticompetitive
arrangement such as Agreement No 10056

Moreover the methods Proponents have chosen to cope with the
discrimination created by the Argentine laws are unnecessarily broad

Even if it were established that ELMA possessed or was substantially
certain to obtain an unreasonably large market share by virtue of these

preference laws and that section 19 action was an undesirable means of

dealing with the problem a multi lateral agreement among all carriers

participating in the trade would increase competition equally well without

giving PLI an unfair advantage over WL

Proponents have failed to justify their agreement to divide the U S

Pacific CoastArgentina market Whether our 1973 approval of Agreement
No 9939 was a major factor in WLs abandonment ofits A service

is irrelevant under the circumstances

THEREFORE IT IS ORDERED That Agreement No 10056 is

disapproved and

IT IS FURTHER ORDERED That this proceeding is discontinued

SEAL S FRANCIS C HURNEY

Secretary

APPENDIX

FINDINGS OF FACT

THE PARTIES TO THE PROCEEDING

PGL

1 PGL operates ships registered under the United States flag It

maintains various liner services under an operating differential subsidy
agreement with the United States under Title VI Merchant Marine Act

1936 including the service between the West Coast of the United States

and Argentina subject of this proceeding PGL is the only company

operating U S flag liner service in that trade It has served the Latin

American trades for nearly one hundred years and has served the United

States Argentine trade since 1966 It has two separate Latin American
services from the U S West Coast the M cIass service in this

proceeding and its Jet cargo service serving only the West Coast of

South America
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2 During 1971 and part of 1972 POL operated older C3 cargo vessels
in the United States West CoastArgentine trade In 1972 POL began
replacing its C 3 vessels with modem M Class combination cargo
passenger vessels Commencing with sailings beginning in July 1972 all
POL vessels serving the trade have been M class The vessels are full
cargo vessels below the main deck with passenger capacity in the deck
house main deck and above Three holds are container holds serviced by
shipboard gentry cranes with the remaining three holds constructed to

carry refrigerated cargo including deep freeze cargo and vehicles and
general cargo serviced by under deckbridge cranes M vessels are 9 508

deadweight tons with a bale cubic capacity of 514 813 ubic feet and

contain approximately 360 000cubic feet of reefer space When M service
was initiated in 1972 refrigeration capacity was increased approximately
tenfold round trip transit time reduced by approximately 50 percent and
container capacity increased to 115 per vessel M vessels have a side
loading capability and cargoes are unitized by POL or by the shipper
The three M vessels presently serving in the trade have a speed of
approximately 20 knots

3 From the Pacific Coast POL serves Argentina in aclockwise fashion
around South America via the Panama Canal Voyages begin at Vancou

ver British Columbia and then proceed south calling at Tacoma
Washington and San Francisco and Los Angeles California Vessels
proceed directly to the Panama Canal and thence to Cartagena Colombia
Curacao La Ouaira Venezuela Puerto Cabello Venezuela Rio de
Janeiro Brazil Santos Brazil Paranagua Brazil and Buenos Aires
Argentina Northbound voyages depart Buenos Aires and sail through the
Strait of Magellan with calls at Valparaiso Chile Callao Peru and
thence to Los Angeles and San Francisco California Tacoma Washing
ton and Vancouver British Columbia M vessels maintain a frequency of
service of approximately once every 21 days Since the vessels carry
passengers schedules are prepared up to a year in advance and are

strictly followed POL plans to maintain as a minimum the 10 annual
sailings called for by Agreement No 10056 and anticipates between 15
and 11 sailings annually to Buenos Aires

4 POL has had considerable experience with refrigeration and contai
nerization Its vessels are constructed to carry containers and to accom
modate refrigerated commodities and it tends to concentrate its efforts
toward securing those types of cargoes It does not presently carry bUlk

liquids including alkane and tung oil in this trade because its vessels
deep tanks have been converted to carry fuel oil and because the cost of
cleaning is excessive POL s M class ships have carried woodpulp
newsprint and lumber only in relatively small quantities Much of the
woodpulp and lumber moving in the trade originates at outports in the
Pacific Northwest which the M class vessels do not serve because of
their rigid scheduling requirements

5 In addition to its clockwise Argentine service POL serves the West
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intervals between sailings on this voyage pattern were approximately 18
days

In 1973 WL decided to inaugurate a new C clockwise service
proceeding from the Canadian and U S Pacific Coast ports listed above
via Mexico and the Pacific Coast of Central America then through the
Panama Canal to Colombian ports in the Caribbean then southbound

along the East Coast of South America via ports in Venezuela Brazil
and the River Plate returning northbound via the Strait ofMagellan and
ports in Chile Peru Ecuador and the Pacific Coast of Colombia with

possible calls at Pacific Coast Central American ports before returning to
the U S Pacific Coast It was projected that each service would then
have approximately one sailing per month

For a number of reasons discussed below at the end of 1973 WL
discontinued its original anticlockwise or A service which WL had
maintained since 1926 Westfal Larsen now operates only the clockwise
or C service regarding the economic prospects there as more

encouraging than in the A service Nevertheless WL has not
abandoned completely the idea of providing an A service WL is a

member of the appropriate conference has the necessary agents and
could resume the service if such resumption were economically justified

For the years shown below based upon round voyages as terminating
in Vancouver British Columbia the voyage terminations in the trade are

as follows

Year

1969
1970
1971
1972
1973

Voyages
19
18

18
18
IO A service
4C service

Assuming a 120day round trip WL plans approximately 12 voyages in
1974

12 WL has followed a program of frequent replacement and moderni
zation of its vessels employed in the trade Modernization includes
elirriination of all tweendeck hatchcoamings and leveling and reinforcing
of all tweendeck surfaces to permit the use of forklift trucks and other
mechanized equipment installation of mechanically operated steel hatch
covers and in some cases installation of sideports These improvements
permit more efficient and economical handling of cargo and help prevent
damage to cargo and subsequent inconvenience to shippers

Further WL has added vessels to the trade so long as it could be
demonstrated that the tonnage would be utilized and the vessels would be
filled on a competitive basis

At the time this proceeding was initiated WL operated six vessels in
the trade All had been modernized since 1966 The vessels sailing in the
new C service were principally the MIS RAVNANGER MIS FAUS
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KANGER and MIS HOSANGER with the remaining vessels MIS

VILLANGER MIS HOY ANGER and MIS SIRANGER operating in

the original A service
At the time of the hearing ie March 1974 two of the older vessels in

the service MIS HOYANGER AND MIS VILLANGER had been
withdrawn WL is unable to commit itself as to replacement of vessels at

the present time owing to its belief that its prospects in the trade are

uncertain because of the pendency of the subject agreement and other

agreements such as that involved in the Colombian trade now pending
before the Commission in Docket No 745 The four vessels presently
serving the trade have a speed of approximately 15 knots an average

deadweight capacity of 12 259 tons and an average bale cubic capacity of

620 601 cubic feet They can carry a limited number of containers and
have no reefer space By and large the vessels operated in the trade by
POL and ELMA are newer and faster

13 For overten years WLhas provided the shipping public with sailing
frequencies of approximately 18 days This enabled suppliers to schedule

their parcels in away such as to keep IHteadytlOW ofmaterial moving to

customers in accordance with their requirements and their ability to

handle cargoes in warehouses which are generally speaking rather

limited in some Latin American areas Since the A service was

suspended WL has not yet been able to establish a fixed frequency for

its C service pattern although it hopes to establish a frequency of28

30 days
WL has been able to achieve dependability of service and scheduling

by maintaining the same basic voyage pattern and itineraries over the

years and by careful maintenance and periodic drydocking of its vessels
Also during its entire history of service to this trade WL vessels have
never lost time or been delayed due to strikes or labor stoppages by
shipboard personnel This freedom from the effects and even the threats
ofoffshore labor disputes has contributed to the stability and dependabil
ity of Westfal Larsen schedule and services WL has been especially
helpful and cooperative as regards exporters of forest products located in

the Pacific Northwest who have had difficulty in obtaining space
elsewhere

14 WL carries a broad range of commodities between the United
States and Argentina Southbound this includes so called base cargoes
such as lumber woodpulp and newsprint in addition to all types of

general cargo such as canned goods machinery chemicals metals and
seeds Northbound this includes general cargoes such as canned beef and
other foodstuffs tung oil ore and quebracho extract

WL has historically shown an interest in carrying forest products
consisting primarily of lumber woodpulp and newsprint It has tried to

adapt to the trade by improving its vessels and adapting to carry these

commodities WL rates woodpulp among its desirable cargoes Le

those cargoes that give the best results and has demonstrated its
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interest by calling regularly at outports and mill docks in the Pacific
Northwest and Alaska to load forest products Recently it has begun to
go for the larger parcels of these cargoes WL also carries relatively
large quantities of alkane and tung oil both bulk liquids and considers
them to be desirable and very desirable

The Trade

15 The Agreement between PGL and ELMA covers the trade between
ports on the United States West Coast and Buenos Aires At the present
time PGL ELMA and WL are the only carriers offering regular liner
service in the trade ELMA having entered the trade in AprllI972 Orient
Overseas Line and Mitsui OSK Line had offered service in the past
however by 1973 they had substantially withdrawn The record is silent
as to their plans for future participation All carriers are members of the
Pacific Coast River Plate Brazil Conference and also serve one or more

ports in British Columbia from which the greatest portion of the total
Pacific trade to Argentina is lifted

16 With the exception of 1971 the northbound liner trade from
Argentina to the U S West Coast has remained relatively level over the
past four years with an annual cargo movement of between 16 and 18
thousand revenue tons Southbound the trade has declined steadily from
ahigh of55 532 revenue tons in 1970 to 27 393 revenue tons in 1973 The
southbound movement from Canada to Argentina which exceeds in
volume the movement from U S West Coast ports also suffered a sharp
decline dropping from 44 319 revenue tons in 1972 to 33 259 revenue
tons in 1973 The following tables illustrate the situation

1970
1971
1972
1973

U S Pacific Argentina
Southbound Northbound

55 532 18 753
41 869 13 314
37 631 16 671
27 393 17 271

Canada Argentina
Southbound Northbound

45 389 3 779
46970 1 363

44 319 2 583
33 259 1 236

The current level of traffic is expected to continue with the prospect
that it will increase particularly with respect to forest products

17 The relative percentage ofparticipation of the carriers in terms of
revenue tons for the four year period has been as follows

1970
1971
1972
1973

PGL
50
48
23
20

U S Pacific Argentina
Southbound
WL ELMA
46
50
60 3
38 42

Other
4

2
4

under
1
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PGL

36
17
4
1

Canada Argentina
Southbound

WL ELMA

61
61
64 25
12 87

Other
3

22
7
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goods and services the drawback Pursuant to Law 19 184 Decree 3 255

dated August 24 1971 establishes the amount of reimbursement and the
commodities covered The amount of reimbursement is computed as a

percentage of the FOB vessel value if shipped on non Argentine flag
vessels and as a percentage of the C F value if shipped on Argentine
flag vessels The law influences specific commodities among which

moving in the U S West CoasUArgentine trade are canned corned beef

frozen fish cheese and apple juice concentrate

25 On November 23 1972 the Undersecretary of the Argentine
Merchant Marine promulgated Resolution 626 Resolution 626 concerns

the trade moving between the United States and Argentina and refers to

Article 7 non controlled cargo and Article 9 exceptions ofLaw 18 250

as amended The resolution states the governmental policy with respect
to the percentile division of imports and exports in the trade as between

national flag and third flag lines reserving 15 ofnon official cargo to

the latter and requires that agreements between lines which permit access

to Argentine controlled cargoes contain measures which provide equiva
lent freight values to the Argentine line Consistent with Resolution 626

the Argentine Government which gave its approval to Agreement No

10056 provided in Resolution 456 that during the first year after

approval the lines involved will make the necessary contacts to

accomplish the participation of the remaining Conference lines which

regularly serve the traffic to be incorporated to the new Agreement
without affecting what is established in the preceding article which

approved the subject agreement
26 Finally in Law 20447 dated May 22 1973 the Argentine

Government declared that its merchant marine was an instrument of

national economic policy and asserted its right to carry 50 percent ofall

its foreign trade in its national flag vessels The statute specifically
provides for the promotion ofbilateral and multilateral traffic agreements
with other governments or between steamship lines and provides for

additional support and regulation of the merchant marine Decree No

4 780 was issued pursuant to the law The decree provides among other

things that Argentine financial entities may finance freights for cargo
carried on foreign vessels only where no service or space is available on

an Argentine flag vessel or where agreements exist providing for the

distribution offreights
27 The Argentine cargo preference laws are not for the most part

designed to route specific commodities Generally Argentine flag prefer
ence arises because of the identity ofthe consignee or as a result of some

form of government financial support given the exporter or consignee
Accordingly it is impossible to determine with precision what proportion
Jf the total cargo in the trade moves under such controls or how much

argo has been routed to ELMA because of such controls Estimates

l1ave been made that 40 to 80 percent of cargoes imported into Argentina
ire presently controlled but in theory 100 percent could be subject to

10 F M C



270 FEDERAL MARITIME COMMISSION

the laws in question Some commodities known or reported to have been
affected by preferential routing of one kind or another are tinplate
crysylic acid woodpulp aluminum ingots seed apple juice concentrate

military vehicles It does not appear however that all of the cargo in
anyone of these categories has been controlled In the Canadian
Argentine trade aluminum ingots asbestos and newsprint have been
affected According to a list furnished by ELMA an additional variety of
commodities such as machinery seeds some types of lumber and logs
have also been affected Although lumber appears to have been generally
free of routing controls there is some indication that it too may become
subject Despite these controls except for Canadian newsprint it appears
that these commodities have also moved via carriers otherthan ELMA
and may have been free ofcontrols at one time or another There is no

evidence that cargo presently designated as government controlled will be

substantially increased in the future but neither is there any way of

determining whether it will be substantially decreased
28 Although none of the carriers is able to determine with any

precision what overall portion of the trade is subject to preferential
routing under the laws or how much cargo has been lost to ELMA
because of the operation of the laws it appears that it is substantial and
that they have been damaged because cargo has been diverted to ELMA
or has not been offered to them because it was required to move on

ELMA 2 When ELMA entered the trade ELMA anticipated that its
support in the traffic will be constituted by the so called cargo

controlled by the Governmentwhich Law 18 250 reserves for the
Argentine flag ELMA s Pacific Coast agent indicated that considering
the ideal of open competition it would be highly unusual for a new carrier
to enter a trade and within 18 months succeed as has ELMA in

capturing 40 to 50 percent of the cargo moving PGL s Freight Traffic
Manager testified that ELMA s rapid rise to prominence considering
PGL s and WL s reputations as established carriers could only have

been accomplished with the aid of the Argentine cargo preference laws
From ELMA s first year in the trade PGL s average tonnage per vessel in
1972 dropped down to about 300 tons a vessel whereas it had been
about a thousand tons a vessel the two previous years PGL also
dropped in participation from around 50 in the total trade to less than
half that partly due to the Argentine preference laws and probably partly
due to a new carrier in the trade offering regular service The effect on

WL has been to appreciably curtail carryings in the northbound and

I Alkane an important bulk liquid commodity movina southbound my become subject to preferential rnutiDJ
requirements in connection withtho Aracotine 8overnment s program of subsidizina imports ofcertain basic am

scane raw materials by means ofspecial exchanac rates although up to the time of the hearing WL had been abJe 1

carry it without ettina awaiver
2 Akhouah both POL and WL witnesses expres8ed the opinion that the Araentine carllO preference aws hal

worked to reduce their respective carrylnlls the record provided few specinc examplesshowinB whether diversion tl

ELMA occurred as a result of the 1awB as distinct from the added entry of BLMA into the trade Since the law
operate on consignees in Argentina as apractical matter it is unlikely that the precise amount of cargo diverted tJ

ELMA solely as a result of the laws couLdever be quantified
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southbound trade In 1973 for instance WL s participation dropped to

38 whereas in 1972 WL had attained a level of 60 in the southbound
trade

Background ofAgreement No 0056

29 PGL first became acquainted with the Argentine cargo preference
laws and the effects which they could have on aU S flag carner prior to
the inauguration of ELMA s West Coast service Before entering the
Pacific service ELMA had been operating in the trades between the Gulf
and Atlantic Coasts and Argentina trades served respectively by the U
S flag carriers Delta Steamship Lines Inc Delta and Moore Mc
Cormack Lines Inc Moore McCormack Problems occasioned by the

Argentine laws discussed affected these carners and ultimately led to the
intervention of the United States Government in an effort to resolve the
situation before it escalated into a shipping war between the two
countries Officials of PGL were made aware of the developments in
these trades through their agent in Buenos Aires a subsidiary of Moore
McCormack and through contacts with Moore McCormack officials in
New York In addition PGL received correspondence from Delta
concerning Argentine discrimination and later was in periodic contact
with officials of the Maritime Administration

30 In early 1969 after initial negotiations and discussions on Argentine
discrimination involving officials ofthe U S and Argentine Governments
Delta and Moore McCormack negotiated southbound Rationalization of

Sailings and Cargo Agreements with ELMA which provided that each
line would have equal access to government controlled cargoes These
agreements were signed on November 27 1969 and approved by the
Federal Maritime Commission on February 18 1970 Despite the fact that
these agreements were intended to resolve the cargo discrimination

experienced by the U S lines however Delta did not thereafter carry
what it considered to be its proportionate share of the cargo moving from
the Gulf and Moore McCormack likewise did not regard the equal access

arrangement as satisfactory
31 Although PGL had anticipated that ELMA would enter the U S

West Coast trade it was not until May 1971 that it learned officially that
ELMA had decided to institute a Buenos AiresU S West Coast service
At that time two ELMA officials visited POL s San Francisco office and
indicated that ELMA intended to commence service from Buenos Aires
in July At that time they proposed an equal access agreement between
the lines PGL had already felt the discriminatory effects of Law 19 184
and Decree 3 255 the drawback in the Argentine wayport trades and
from this point on took a definite interest in what was taking place with

respect to Moore McCormack and Delta In late 1971 POL learned from
its agent in Buenos Aires that ELMA had decided to postpone commence

ment of its West Coast service until the longshoreman s strike then

affecting U S ports had been settled PGL was also aware at this time
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that further Delta and Moore McCormack negotiations with ELMA had
turned toward pooling and equal access agreements which were expected
to settle the problems being experienced on the Gulfand Atlantic Coasts

PGL s Buenos Aires agent represented Moore McCormack in these

negotiations Because of the problems experienced by Delta and Moore

McCormack and because the full effect of the Argentine laws reserving
cargo for Argentine vessels would become effective once ELMA entered

the trade PGL notified its agent in December 1971 to inform ELMA
officials at their next meeting on the Moore McCormack pooling agree

ment that PGL was interested in entering into an equal access agreement
and that it wished to be included in the pooling discussions which were

then taking place
32 By the spring of 1972 negotiations between ELMA Delta and

Moore McCormack concerning the pools had reached an impasse Despite
its request PGL had not been made a part of these negotiations and
ELMA had recently inaugurated its West Coast service In an effort to

resolve the continuing cargo discrimination suffered by Delta and to lay
the groundwork for broader pooling agreements a series of meetings
were held between representatives of the governments of the United

States and Argentina In May 1972 the General Counsel of the U S

Department ofCommerce and a representative of the Maritime Adminis

tration visited Buenos Aires and met with the Undersecretary of the

Argentine Merchant Marine Talks were held again in June involving the

Maritime Administration and U S State Department but no satisfactory
solution was reached at that time Thereafter an aide memoire was

prepared by the State Department and forwarded to the Argentine
Government In the aide memoire the State Department reviewed the

history of Delta s problem and expressed the policy of the United States

In pertinent part the aide memoire stated

US SHIPPING LEGISLATION AND THE MARITIME POLICIES OF THE

EXECUTIVE BRANCH ARE BASED ON THE PREMISE THAT REASONABLE

COMPETITION AND NONDISCRIMINATION AMONG CAJUUERS BEST SERVE

THE DEVELOPMENT OF EFFICIENT SHIPPING SERVICES AND THE EXPAN

SION OF TRADE WE SEEK TO HAVE A MERCHANT MARINE CAPABLE OF

CARRYING A SUBSTANTIAL PART OF OUR FOREIGN TRADE ON A COMPET

ITIVE BASIS AND WE RECOGNIZE THAT MANY OTHER NATIONS HAVE

THE SAME ASPIRATION

SPECIFICALLY WITH RESPECT TO CARGO RESERVATIONS THE UNITED

STATES HAS FIRMLY SUPPORTED THE PRINCIpLE THAT THERE SHOULD
BE EQUAL ACCESS TO GOVERNMENT CONTROLLED CARGOES AS BE

TWEEN THE LINES OF THE TRADING PARTNERS WE KNOW OF NO OTHBR

EQUITABLE RULE

REGARDING POOLING AGREEMENTS AMONG SHIPPING LINES WE PRE

FER THOSE WHICH INTERFERB LEAST WITH COMPETITION AND THUS
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PROTECT THE INTERESTS OF SHIPPERS AS WELL AS SHIPOWNERS CON
SISTENT WITH OUR LEGISLATION THE FMC HAS APPROVED AGREEMENTS
WHICH SIMPLY PROVIDE EQUAL ACCESS BY EACH SIDE TO GOVERNMENT
CONTROLLED CARGOES AS IN THE DELTAJELMA AGREEMENT AND HAS
ALSO APPROVED BROADER POOLING AGREEMENTS WHICH DIVIDE REVE
NUES EQUALLY BETWEEN THE CARRIERS OF THE TRADING PARTNERS
WITH RESPECT TO THE TRAFFIC THEY CARRY WITHOUT INVOLVING
QUOTAS OR OTHERWISE RESTRICTING THE FREEDOM OF THIRD FLAGS
TO COMPETE FOR NORMALCOMMERCIAL CARGOES

IN THE US VIEW CARGO RESERVATIONS SHOULD NOT BE SO EXTEN
SIVE THAT REASONABLE THIRD FLAG SERVICES CANNOT BE MAIN
TAINED ON AN ECONOMIC BASIS AND THE AREA OPEN TO COMPETITION
BY ALL FLAGS SHOULD BE AS WIDE AS POSSIBLE IN ORDER TO PROMOTE
EFFICIENT SHIPPING SERVICES AT REASONABLE RATES FOR THE TRAD

ING PARTNERS CONCERNED

Inconclusion the Department urged the Argentine Government to accord

equal access to Delta in order to resolve the immediate problem and
establish a basis for the negotiation ofbroader arrangements if desired

by the parties involved The intervention by the United States govern
ment was beneficial in bringing about meaningful negotiations between
ELMA and Delta and Moore McCormack

33 In Chile Ecuador Colombia Venezuela and Peru PGL had seen

its services adversely affected by the emergent nationalism of South
American countries and the efforts of those countries to promote a

national flag merchant marine as an instrument ofgovernment policy The
situation confronting PGL with respect to Argentina was therefore not
novel ELMA had entered the trade with the express intention ofutilizing
Argentine preference laws and almost immediately thereafter PGL had
experienced a loss in northbound cargoes as adirect result

34 The alternatives open to PGL to prevent cargo discrimination were

fantiliar PGL could have done nothing while ELMA s service became
established on the strength of its cargo preference laws and with the

consequent erosion ofPGL s cargo base This was not acceptable to it
Another alternative which was to negotiate an equal access type
agreement with ELMA was the most desirable from PGL s standpoint
because it would avoid resort to government intervention and would not
create animosity between the lines PGL s efforts at reaching a solution
on this basis even with governmental assistance had not met with
success Finally PGL could have sought retaliatory or countervailing
assistance directly from the United States Government for example
action by the Federal Maritime Commission under section 19 Merchant
Marine Act of 1920 and it could have requested that the Maritime
Administration refuse to grant waivers for the carriage of Export Import
Bank cargoes on Argentine flag vessels Both alternatives were consid
ered and it was decided that the second approach denial of Exim
bank waiverswould be the appropriate course under the circumstan
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i
1

ces POL consideted the use of section 19 to be the more drastic and

least sltisfactory approach POL considered section 19 to be both tiple
consuming and burdensome Moreover whellever section 19 has been

invoked in the past it has almost always resulted ina commercial

agreement between the national flag lines involved
35 POL routinely receives communications from the Maritime Admin

istration giving it an opportunity to express its views as to whether a

waiver should be granted to a foreign line for the carriage of cargoes

financed by the Export Import Bank 3 The Maritime Administration s

judgment as to whether a waiver should be granted is based onthe United

States as a whole and while there were no Eximbank cargoes moving in

the U S West CoastAraentine trade in the fall of 1972 the denial of

waivers coulibe applied to shipments from the Oulf or Atlantic In

October 1972 PGt wrote the Maritime Administration and requested that

no further waivers be granted
36 IJ1 mid December 1972 Mr AoTheodore DeSmedt then POLs

President and Mr A1bert B Wenzell POL s ViciPresident and General

Manager in charge of its Pacitic services traveled to Buenos Aires and

met with ELMA representatives to discuss ELMA s continuing refusal to

enter into an agreement which would grant POL access to Argentine
controlled cargoes ELMA remained reluctant to enter into a commercial

agreetMnt and PGL suggested that unless some form ofagreement could

be reached between the lines PGL would be obliged to seek assistance

from the United States Government by opposing waivers for Eximbank

cargoesor through the aid of the Federal Maritime Commission ELMA

agreed to review the situation and meet again in January Thereafter

PGL contacted the Maritime Administration explained their failure to

reach an understanding in December and again requested that Eximbank

waivers be denied to Argentine flag vessels until POLand ELMAhad
entered into meaningful discussions The Maritime Ailministration contin

ued to grant waivers however because it was reluctant to upset pending
Delta and MooreMcCormack negotiations while there was a reasonable

prospect of tinally settling that dispute without government retaliation
PGL received a copy of a letter from Robert J Blackwell Assistant

Secretaryuof Commerce for Maritime Affairs to the Argentine Undersec

retary of the Merchant Marine jndicating Mr Blackwell s desire that all

three U S lines be included in the agreement discussions then underway
It was the Maritime Administration s hope that this letter would start

serious negotiations between ELMA and PGL

1 Under Publlc Resolution 17 of the 73rd ConareIB the Conarels expreued thO senaeof Conareu that pubUc
apneio ul8klna lQq8 to finance xportl shall requl that thoae exports be anied on United States t1aa veslcls PR

1718 applkable toloana of theExpart Import Bank to foretan Indliduals ar entities for thepurpose ofthe acqbJsltior
and shipment af United Stat products A waiver of thoV S flll rcqu ment ispormlttod may be pnted b3

the Maritime AdminilltratiaQ to veneJa of the rociplon country t In arantlna waivers for PR 17 C loel the Maridml

Administration cansiders amona other thinas whether u s nll veslel are accorded parity af treatment in thl

carry lOI Ocf CaJ1OO1 QOntroUed by tho ov rnment af the Rclpient ountry Wbon tbe aritime Administration II

satit6ed that parity is extended to U S t1aa vessels 50 percent participation in the carriage of Eximbank carloel

may be 8lmted to forelan nlli v Is P P SRR p 501 101
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37 In late January 1972 Mr DeSmedt and Mr WenZell returned to
Buenos Aires and reached an agreement in principle with ELMA officials
respecting an equal access and pooling agreement The Delta and Moore
McCormack agreements had been completed by then 4 and a draft
agreement was drawn following those examples After additional negotia
tions in the spring of 1973 during which time ELMA asked that certain
changes be made s agreement was finally reached Agreement No 10056
was signed by the parties on May 21 1973 and approved by the
Argentine government pursuant to Resolution 456 dated July 4 1973
apparently for one year6 during which time as noted above the lines are

supposed to make provision for the participation of the remaining
Conference lines

38 WL has made no effort to contact PGL or ELMA to discuss an

agreement concerning operations or the distribution of traffic in the
United States Argentina but neither has PGL or ELMA contacted WL
for such a purpose The Norwegian Government has expressed its
concern to the Argentine Government over discriminatory Argentine
cargo preference laws and has communicated its concern over Agreement
No 10056 as well as other pending agreements in the South American
trades to the Commission 7

Agreement No 10056

39 Agreement No 10056 is divided into two parts one covering cargo
moving northbound Annex I and the other cargo moving southbound
Annex II The operative provisions are identical except for the commod

ities which are excluded from the pooling provisions and the amount of
the pool deductible The agreement is limited to cargoes moving between
U S ports in the San Diego and Bellingham range on the one hand and
Buenos Aires Argentina on the other hand It does not include wayport
cargoes or cargoes moving to or from Canadian ports

40 Agreement No 10056 provides an instrument for PGL to secure

equal access to cargo restricted to Argentine flag vessels by the Argentine
Government which it would otherwise be denied Articles 3b Annex I
and Annex II are the key or necessary provisions for providing equal
access to government controlled cargoes They provide in pertinent part

4 They were signed on February 18 1973 and approved by the Federal Maritime Commission on May 3 1973

Agreement Nos 10038 and 10039 The Delta and Moore McCormack agreements were based upon an existing
pooling agreement between PGL and Lloyd Brasiliero covering the U S West CoastBrazil trade Agreement No
9873

5 The changes brought the agreement more in line with the PGULloyd Brasiliero agreement
6 The Resolution as translated states that the agreement is hereby homologated until the first year of its

validity
7 Official notice is taken of the fact that an aide memoire has been transmitted and is located in the official file for

this Docket and that the matters contained therein express the position of the Norwegian Government As POL notes
however the Norwegian Government appears to have manifested a willingness to sanction pooling agreements
between its national t1ag carriers and Latin American lines in Norwegian Latin American trades Agreement Nos
9847and 9848 Revenue Pools U SlBrazil Trade 14 F M C 149 156157 1970
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1

b In order for he parties to participate under equal competitive conditions inthe
carriage of pooled cargoes parties win do everything possible through appropriilte
channels with their respective Governments to assure that the lellal andlor administrative
regulations and practices in force in the Argentine Republic and the United States of
America regarding the reservation protection and promotion of cargoes to their
respective merchant marines are extended equally to both parties

41 Equal access applies only to government controlled cargoes It does
not provide for quotas or guarantees of participation The pmvision would
permitPGL to freely compete with ELMA for all cargo controlled by the
Argentine Government With respect to ELMA the provision requires
that PGL do everything possible to obtain equalacces for ELMA to

United States govemmentcontrolled cargo This includes not only those
cargoes moving from the Pacific Coast which account for well under
10 of the total U S Pacific Coast Argentine trade but also those
moving from the Atlantic or Gulf Coasts which are considerable greater

42 In order for PGL to gain equal access to Argentine controlled
cargoes it was necessary to enter into an agreement which contained a

pooling provision because of the requirements imposed by Law 18 250
and Resolution 626

Articles 7 Annex land Annex II provide for the pooling of revenues
from certain specified cargoes carned by the lines Article 3 a excludes
from the pooling provisions revenues fmm the carriage of the following
commodities Northbound Annex I liquid and dry bulk except vegeta
ble oils wines or derivatives thereot open rated cargo iron and steel
pipe and tube transshipment cargo and certain other miscellaneous
cargoes and southbound Annex II liquid and dry bulk woodpulp
newsprint open rated cargo transshipment cargo and certain other
miscellaneous cargoes s

43 Under the pool calculation prOVisions Article 7 a party s total
revenue from pooled cargoes is first subject to the calculation of a

carrying rate which is 50 percent of the average revenue per revenue ton
and which is retained by the pool partners It represents cargo handling
charges and a part of vessel expenses The remaining revenue is shared
equally between the lines subject to a deductible of 15 000 northbound
and 30 000 southbQund credited to the overcarrier POL anticipates that
there will be minimum payments from time to time or that cargoes as

between the lines will average Olt so that there will not be payments
over the long run 9

44 Article 12b provides that the parties will coordinate to the best of
their abilities their sailings with spacing at regular intervals as cargo
needs may dictate Because M ships are combination cargo passenger
vessels PGL plans and publishes its sailing schedules one year in

8 The handlina charae levied OD the U S West Coast which is applied to the movement ofcarso to or from the
place of rest on the dock and the sJUp s book is excluded from revenue Surcharaes taxcs levied aaainlt ClUiO port
differentials QIId wharfaae fees are aLso excluded

9 Had the Agreement boen in etTect durlna 1973 it Willcalcula ed that POL would have been required to make a

payment of 30 ooo to ELMA in the northbound tfe This compares with total revenue of 673 515 In the
southbound trade no payment would have been necessary
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advance It does not intend any change in its sailings as a result of
Agreement No 10056

45 Under Article 5 each party is required to maintain a minimum of
10 sailings per year and in the event one party fails to meet his minimum
an adjustment mechanism is provided reducing that party s share of the
revenue pool The agreement does not limit the number of sailings of
either party Article 5 e provides that each party will provide sufficient
cargo capacity to satisfy the needs of the trade This provision does not
require any specific allocation of space but rather is an expression on the
part of the lines that they will provide sufficient space to insure that there
is no cargo going begging

46 Article 9 provides that the length of the pool accounting period shall
be 12 months including all sailings from January 1 through December 31
that the parties shall exchange bills of lading and manifests and that
certain other measures shall be employed for accounting purposes The
remaining provisions are standard and relate to cancellation rates claims
for lost or damaged cargo force majeure arbitration of disputes
successors notification consultation extension and initiation

47 As noted previously both POL and ELMA are members of the
Pacific Coast River Plate Brazil Conference and Articles 4 a ofAnnex I
and Annex II provide that cargoes shall be handled in accordance with
rates rules and regulations prescribed by filed freight tariffs The
agreement does not call for cooperation in the setting of rates nor does
POL intend to collaborate witli ELMA outside the conference structure
in setting rates

48 As the Commission s Order mentions there are two typographical
errors appearing in the original copy of the agreement filed with the
Commission First Article 6 c ofAnnex Ishould be amended to strike
the period at the end of that sentence and to insert the following
language to the total number of actual sailings made by all parties
Second the third defmition of revenue tons appearing in Article 7 b 1 of
Annex II should be corrected by striking the work long and replacing
it with short The corrected definition then properly reads two
thousand 2 000 pounds on pooled cargo ratable per short ton These
corrections bring the English text into harmony with the Spanish

49 POL does not contemplate engaging in any joint solicitation of
cargo with ELMA joint use of offices joint employment of agents or

joint furnishing ofservices to shippers nor does POL at this time plan to
act as an agent or broker formally or informally for ELMA There is no

provision in the Agreement restricting the solicitation of cargo Articles
lb Annex Iand II specifically provide that each line will actively and

aggressively compete for available cargo traffic and promote and develop
to the best of their abilities the commerce between the Argentine ports
and ports in the United States Each party is to maintain its sole
discretion in the manning navigation and operation of its vessels

50 Article 17 provides that the agreement shall remain in force and
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effect for aperiod of three years following approval by the respective
government authorities but may be extended by mutual consent of the

parties and approval of the respective authorities
51 WL presented as its chief witness Mr Per Schumann Olsen

director and chief executive officer of the line who came to the hearing
in San Francisco from Bergen Norway and in addition provided the
record with financial data relating to WL s overall operations in the Latin
American trades Analysis of the testimony and data however do not

permit aclear prediction as to the future ofWL in these trades
52 The primary bases for WL s contentions that approval of Agreement

No 10056 would most likely cause it to depart from all Latin American
trades is Mr Schumann Olsen s testimony plus certain financial data

pertaining to WL soperations in 1973 and WL s experience in the
Peruvian trade In his prepared testimony Exhibit 51 Mr Schumann
Olsen concluded

the most likely result of approval of Agreement No 10056 is thlit Westfal Larsen
Line would be unable to continue any part of its Latin American service In other
words Westfal Larsen Line would cease to exist

Elsewhere he elaborated on the considerations which enter into his
thinking stating

Westfal Larsen Line is anxious to remain in 1le trades to and from Argentina as well
as the rest ofIatin America Otherwise we would not bother to Iiih1 for our existence
as we are doing in this case We thrive on Competition and we are willing to continue to
compete fairly and effectively with Prudential Grace Lines and ELMA despite the
present unilateral restrictions and discriminations imposed by the Government ot

A1llenlina The same is true for other trades where Latin American governments favor
their own fleets but only their own fleets We have been faced with such flag
discrimination in the past and have had the flexibility and opportunity to adapt and
survive llut when both national flag lines join in agreements which result in our 10sil18
most or all of ourcarryings in the trade there is no inducement for us to rationalize or

adapt We CIUlot do that when we do not know which country will be closed next by
agreements which the Federal Maritime Commission approves

In making our judgments about the future of Westfal Larsen Line we must weigh
considerations such as these What is United States shipping policy with respect to
freedom of competition among vessels of all flags and freedom of shippers to choose
amol18them1 Are we or any third flag lines wanted in these trades Are we needed
We have witnesses who say we are But approval of Agreement No10056 would
indicate to us1hat the Federal Maritime Commission does not agree

53 Mr Schumann Olsen gave the appearance of sincerity and genuine
concern over the prospects of his line s operations in the Latin American
trades Additionally he authorized the production offinancial information
relating to WL s service s despite their confidential or semi confidential
nature in order to show the basis for his concern As chief executive
officer ofcourse he is in apolicy making position and presumably either
he or his co directors have the authority to call it quits in the Latin
American trades after consideration of all factors However as the
Commission has indicated in the Peruvian case it is objective evidence
concerning WLs overall Latin American operations including wayport
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operations which is required in order to make a reasonably accurate
forecast Peruvian case cited above slip opinion p 18 It is furthennore
reasonable to expect that objective evidence will also be considered by
Mr Schumann Olsen and his co directors i e that WL s management
would carefully consider the financial prospects of the line regarding its
entire Latin American operations before making any final decision to
withdraw

54 WL introduced into the record a series of financial exhibits
Exhibits 5258 60 containing information ofa confidential nature These

exhibits contained WL s 1972 and first half 1973 operating results Exhibit
52 and further analyzed cargo carryings and revenues derived over a

period of time extending from 1970 through 1973 in WL s Latin American
services Two exhibits 53 54 illustrate that because of the existence of

many fixed costs a relatively small reduction in gross revenues will cause

a disproportionately large reduction in net results Of course as PGL and
ELMA point out the converse would be true in principle i e a relatively
small gain in revenues would lead to a disproportionate increase in net
results Nevertheless the exhibits do illustrate a peculiar sensitivity to
revenue decline Furthermore Exhibit 52 shows that WL s net results for
the first half of 1973 underwent a severe decline when compared to results
from the preceding full year 1972 The exhibits also indicate a considerable
volume ofbusiness derived from wayport traffic and from Latin American
trade areas other than Argentina In 1972 out of six southbound Latin
American trade areas revenues derived from the U S Pacific to

Argentina trade area were the smallest of all areas except for Canada
U S to East Coast Latin America Northbound a similar ranking existed

except that the smallest trade area was shown to be Argentina to
Canadian Pacific ports For first half 1973 U S Pacific to Argentina
revenues were far exceeded by revenues derived from CanadaU S
Pacific to other Latin American countries and even by wayport traffic
between Latin American countries

55 Aside from the fact that some of the exhibits product results
inconsistent with others owing to different bases of computation 10 they
suffer from a fundamental shortcoming which renders them unreliable for

purposes of forecasting WL s prospects in the Latin American trades

Basically the problem is that the exhibits were based upon operating
experiences and facts which no longer exist In 1972 WL had operated its
so called A service serving the West Coast of South America
southbound In 1973 however WL experimented with a new C
service i e serving the East Coast ofSouth America southbound and

by the end of the year had abandoned the A service altogether
FlIrthermore the year 1972 was admittedly a very very bad year for

WL Other factors which have changed include the fact that WL operates

10 For example total freight revenues shown in Exhibit 52 for 1972 are more than 600 000 greater than those

shown on Exhibit 55 for the same period of time apparently because of a different basis for including voyages
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the C service with four of its larger vessels whereas the A service

had employed six vessels in 1972 including two older and more costly
ships These four ships according to Mr Schumann Olsen are better

suited to the cargo moving in the C service than to that moving in the

A service Apparently however WL has hopes for the e service
which serves a market showing the greatest traffic growth potential i e

Brazil and at the time of the hearing March 1974 according to WL s

agent Skellenger cargo offerings in the new service appeared to be more

favorable than those in the old A service Finally as Mr Schumann

Olsen acknowledged the critical financial exhibits 52 53 and 54 based

as they were upon a previous pattern of operations could not be used as

the basis for determining the profitability of WL s new C service

WL s Cargo Prospects
56 Both OL and ELMA dispute WLs contentioll that approval of

Agreement No 10056 will cause such aserious loss of necessary cargoes

as to jeopardize its ontinued existence in the trade They point out that

WL s revenues from the area covered by the agreement Le U S

Pacific CoastArgentina northbound and southbound represent a small

proportion of WL s total business because of the greater volume of

wayport and non Argentine cargoes which are carried by WL These facts

have been discussed above ELMA cites data showing that the Canadian

portion of the Canada U S Pacific southbound Argentine trade not

covered by Agreement No 10056 produced greater revenues than the U

S Pacific Coast portion for 1971 and 1972 58 4 and 58 2 percent
respectively although this figure declined to 25 4 percent in the first half

of 1973 and northbound Canadian revenues were well in the minority
They further point out that among WL s ten leading commodities are

such items as woodpulp alkane and paper products which are excluded
from the pooling provisions of the agreement and presumably will be

available to WL regardless ofapproval of Agreement No 10056 11 Of

greater significance however is the question whether these commodities

are subject to the Argentine routing laws and consequentlY the equal
access rather than the pooling prOvisiQns of the agreement If that is the
case WL could only carry the items after ELMA and POL had first

crack after which waivers would have to be obtained in WL s behalf
57 POL after analyzing WLs 1973 carryings from U S Pacific and

Canadian ports concludes that WL would stand to lose a maximum of

only 1 590 revenue tons if Agreement No 10056 were approved a

minimal amount ofbusiness compared to total revenue tons moving This
exercise is based upon a number of assumptions and even its final

conclusion assumes that the loss of 1 590 revenue tons would not be

II In 1973 WL carried 55 9of tho woodpulp 71 6ofthe bulk alkane and 73 3 of the lumber The last item

while not excluded from the pool moves out of Columbia River ports which POL is not essentially equipped to

carry Elsewhere the record indicates that socalled low rated caraoes such 88 alkane aluminum insots tinplate
all with rates at orlower than that forwoodpulp 40W generated as much 8S 84 of WLs total revenue tons in 1973

in the U S PacificfArgentine trade Exhibits 23 and 24
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significant POL begins with the fact that in 1973 WL carried 14 279

revenues tons from U S Pacific and Canadian ports to Argentina of
which 12 689 tons consisted of cargoes woodpu1p alkane or Canadian

cargo either not covered by the agreement or by Argentine routing
restrictions or not considered attractive cargo by POL Woodpulp and

alkane as ELMA has pointed out and the record shows represented
over 80 percent of WL s southbound revenue tonnage in 1973 in these

trade areas and between 60 and 80 percent in previous years since 1970

The record shows that these items have generally been free of Argentine
routing restrictions and that POL does not consider them desirable

cargoes both being bulk commodities 12 Theoretically then WL could

continue to carry these items Whether this fact standing alone would

induce WL to continue its service in the subject trade area is another

question It should be remembered however as previously discussed
that the U S Pacific CoastArgentine service of WL has been relatively
small compared to WL s entire Latin American operation because of the

greater volume of wayport and non Argentine cargoes which WL has

carried under its A service But as mentioned previously since WL

has now abandoned its A service in favor ofa e service WLs past
experience with regard to wayport or non Argentine cargoes or indeed

with regard to overall financial results cannot be used to predict WL s

prospects

11 WOOdPlllp is not desirable cargo for POL s M Class cargo passenger vessels and POL does not regularly call at

outports in the Pacific Northwest from which the greatest portion of forest products originates Consequently POL

has carried relatively small quantities Alkane which is ahulk liquid is not suitable because PGLs vessels presently

do not have adequate tank capacity since the tanks have been converted to carry fuel oil As Hearing Counsel

contend however PGL could reconvert the tanks Furtllermore the alkane iscarried for asole shipper and there is

testimony that this commodity may become a controlled cargo in the future Also woodpulp which is WL s most

important single revenueproducing commodity has been declining in tonnage over the past three years dropping
from 22 639 revenue tons in 1971 to 9 932 tons in 1973 from U S Pacific portsto Argentina From Vancouver

British Columbia the comparable figures are 25 456down to 17 091
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 393 1

NATIONAL STARCH CHEMICAL CCORPORATION

v

ATLANTIC CONTAINER LINE LTD

NOTICE OF DETERMINATION NOT TO REVIEW

November 977

Nqtice is hereby given that the Commission on November 1 1977
determined not to review the decision of the Settlement Officer in this
proceeding served October 18 1977

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 3931
NATIONAL STARCH CHEMICAL CORPORATION

v

ATLANTIC CONTAINER LINE LTD

October 8 977

Reparation Awarded in Part

DECISION OF WALDO R PUTNAM SETTLEMENT OFFICER 1

By complaint filed March 25 1977 as amended August 15 1977
National Starch Chemical Corporation complainant alleges that
Atlantic Container Line Ltd carrier applied incorrect rates or charges
on each of several six individual shipments resulting in combined
overcharges of 449 81 2 While a violation of the Shipping Act 1916 is
not alleged it is presumed to be section 18 b 3 which prohibits the
assessment offreight charges in excess of those lawfully applicable at the
time of the shipment

The carrier in response to the served complaint admitted that the
claims were denied solely on the basis of tariff rules which prohibit the
payment of overcharge claims not presented to the carrier within six
months after the date of the shipment 3 The carrier also stated that it did
not dispute the complainant s contentions of misapplication of rates
incorrect computation of cubic measurements and rate extension errors

The carrier under bill of lading No B 75410 dated March 25 1975
transported a container of cornstarch in drums on a house to house basis
from Baltimore Maryland to Antwerp Belgium The carrier assessed a
rate of 10125 per 2 240 pounds on 40 448 pounds The cargo should
have been rated under tariff Item No 048 8216 001 of the North Atlantic
Continental Freight Conference Tariff 29 FMC 4 which provides for a

I Both parties having consented 10 the informal procedure of Rule 19 46 CFR 502 301 304 as amended this
decision will be final unless the Commission elects to review it within 15 days from the date of service thereof2 The original complaint involved eleven IIindividual claims five 5 of which proved to be time barred by
statute

3 North Atlantic French Atlantic Freight Conference Tariff No 2 FMC 3 Rule 8 North Atlantic French
Atlantic Freight Conference Tariff No 3 FMC4 Rule 9 North Atlantic Continental Freight Conference Tariff
No 29 FMC 4 Rule 8 North Atlantic United Kingdom Freight Conference Tariff No 47 FMC 2 Rule 22
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rate of 93 75 per 2 240 ounds On the basis of an incorrect application
of freight charges the complainant paid 1 910 54 1 828 27 plus a 45

percent currency surcharge of 82 27 The correct charges should have
been 1769 04 t1692 82 plus a 4 5 percent currency surcharge of

76 18 The resultlUlt oVClQlulrse is 141 50 J 91O 54 less 1 769 04

The carrier under bill flading No A 67058 dated April 19 1975

transported a shipment of hesive glue from New York New York to

London England The carrier assessed a rate of 78 25 per 40 cubic feet

on 216 cubic feet or 5 4 MrThe cubic measurements shown on the bill
of lading prove the shipment to consist of 204 5 cubic feet or 5 1 wr On

the basis of an incorrect Qomputation of cubic density the complainant
paid 422 55 The correct ehargos should have been 399 08 The resultant

overcharge is 23 47 422 55 less 39908
The carrier under bill of lading No A 91138 dated July 5 1975

transported a shipment of ynthetic resin in bags from New York New

York to Le Havre FranCe The carrier assessed a rate of 86 50 per 40
cubic feet on 39 cubic feet The cubic measurements shown on the bill of

lading prove the shipment to consist of28 cubic feet On the basis of an

incorrect computation of tubic density the complainant paid 87 29
84 34 plus a currency lllJ rQharge of 2 95 The correct charges should

have been 62 67 60 5 phiS currency surcharge of 2 12 The resultant

overcharge is 24 62 1l7 9 less 62 67
The carrier under tlilof lading No B 67402 dated July 10 1975

transported a contain 1 of lIynthetic resin in drums on a house to house
basis from Baltimore Maryland to London England The carrier
assessed a rate of 99 75 per 240 pounds on 40 576 pounds The cargo
should have been rated llnOOr tariff Item No 51111001 which provides for
a rate of 90 00 per 2 240 POlmds On the basis ofan incorrect application
of freight charges the complainant paid 1 806 90 The correct charge
should lave been 1 630 29 The resultant overcharge is 176 61
1806 90 less 1 630 29
The carrier under bill oflading No A 67011 dated September 19

1975 transported a shipment of water clarifying or purifying compouqds
in drums value over 500 to and including 1 000 per 2 000 pounds net

weight from New York New York to London Englarid The carrier
assessed a rate of126 oo per 40 cubic feet based upon 117 cubic feet
The cargo should have been rated under tariff Item No 51Q OOOl of North
Atlantic United Kingdom Freight Conference Tariff 48 FMC3 which

provides for a rate of 104 00 w m orwfthinthis value range On the
basis OrM incorrect application of freight charges the complainant paid

368 55 The correct charge should have been 304 20 The resultant

overcharge is 64 35 368 55 less 304 20
As previously stated the carrier denied the above claims in accordance

with the provisions of its tariffs restricting payment of overcharge claims
to those claims filed within six months after date of shipment

The complaint was filed with this Commission within the statutory time
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limit specified by statute and it has been well established by the
Commission that the carrier s so called six month rule may not act to
bar recovery ofan otheIWise legitimate overcharge claim in such instance

Section 18 b 3 of the Shipping Act 1916 makes it unlawful for a
carrier to retain compensation greater than it otheIWise would be entitled
to under the applicable tariff s Accordingly the complainant hereby is
awarded reparation as follows
Bill of Lading B 75410 nn nn h

n nn nn
nn n n hn

Bill of Lading A 67058 nn h
n nn nn

n hnn hnn

Bill of Lading A 91138 hn
n hn hnn

nn h n n

Bill of Lading B 67402 n h
n

hhnnhnnnnn nn nn h

Bill of Lading A 67011 n hnn
hn n n

nn n n nnn

141 50
2347

24 62
176 61
64 35

Total 430 55

In addition to the above the claimant seeks 19 26 as reparation for an

overcharge caused by an extention error on bill of lading No A 91104
dated August 22 1975 This bill covered a shipment of adhesive glue in
drums and synthetic resin in bags from New York New York to Le
Havre France The shipment was rated as follows

2 Drums Adhesive Glue 638 Ibs at 196 0012240 Ibs n h n nn nnn 55 86
62 Bags Synthetic Resin 16121bs at 89 75 2240 Ibs hn n h nn n 83 02
Surcharge 6 25

145 13

The complainant correctly points out that the extension for the
synthetic resin rate shown on the bill of lading should be 6459 with a

correspondent reduction in the 4 5 percent surcharge However the rate
of 89 75 applies on a weight or measurement basis whichever produces
the greater revenue Based upon the cubic measurements of the bags
shown on the bill of lading 4 x 12 x 23 the shipment should have been
rated as follows

2 Drums Adhesive Glue 638 Ibs at 196 0012240 Ibs n h n n nhnn 55 86
62 Bags Synthetic Resin 39 61 cu ft at 89 75 MT n nn h

nn 88 87
Surcharge n n n n n h n n n n 6 51

151 24

The resultant undercharge of 6 11 should be promptly adjusted between
the parties with evidertce of such adjustment furnished the undersigned to

complete the record

S WALDO R PUTNAM
Settlement Officer
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TITLE 46SHIPPING

Chapter IV Federal Maritime Commission

SUBCHAPTER BREGULATlONS AFFECTING MARITIME
CARRIERS AND REGULATED ACTIVITIES

DOCKET NO 7219 GENERAL ORDER NO 13

November 10 1977

Part 536Publishing and Filing Tariffs by Common Carriers in the

Foreign Conunerce of the United States

Federal Maritime Commission

Denial of Petitions for Reconsideration and implemen
tation of revises tariff filing regulations
Petitions eeking reconsideration of 13 sections of

General Order 13 as it was revised on October 2 1975
40 F R 47770 are denied but several amendments to

the regulations are being made on the Commission s

own initiative based upon Petitioners comments These
modifications relax some requirements complained of
as overly strin ent and make numerous editorial
changes which do not alter the substantive effect of the
rules The principal modification is the renumbering of
most se9tions to conform the format of the foreign
commerce tarifffUing rules to the Commission s reo

cently enacted domestic commerce regulations General
Order 38 46 C F R Part 531 42 F R 54810 Further
rulemaking on intermodal tariff requirements and other
matters is anticipated shortly

EFFECTIVE DATE January 1 1978

FOR FURTllER INFORMATION CONTACT
Francis C Hurney Secretary

1100 L Street N W
Washington D C 20573

202 523 5723

SUPPLEMENTARY INFORMATION
The Commission has before it for decision five petitions seeking

AGENCY

ACTION

SUMMARY

I

I
1
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reconsideration of its foreign commerce tariff filing regulations as revised
on October 2 1975 General Order 13 46 C F R Part 536 40 F R
47770 1

The new features of the 1975 Rules fall into two general categories 1
changes designated to regulate post 1970 developments in intermodal
transportation and 2 changes designated to clarify and update technical
tariff format and fIling requirements Both types of changes were intended
to aid shippers and the Commission s staff in applying ocean carrier
tariffs Petitioners seek reconsideration of 13 individual provisions
including five existing regulations which were not substantively altered by
the 1975 revisions The challenged sections of the 1975 Rules are

1 536 I e Definition of Local Rates
Should be made expressly synonymous with a carrier s port to port rate the 1975

definition could be construed as excluding port to port rates
ANAFC and South Atlantic Group

2 536 I k Definition of Transshipment
Inconsistent with parts of section 5364 the word relay should be added to the basic

definition first sentence and feeder and relay services should be expressly excluded
regardless of whether such services are operationally controlled by the line haul
carrier
ANAFC and South Atlantic Group

3 536 I m Definition of Substitute Service
Needlessly complex and substantive in nature a thinly disguised attempt to enlarge the

meaning of through intermodal transportation to which additional tariff filing burdens
attach
ANAFC and South Atlantic Group

4 536 I p Definition of Port
Limiting the term port to the place where actual transportation by water commences

or terminates as to any particular movement of cargo favors LASH barge operators at
the expense of other intermodal carriers the definition should be constant for all modes
of transportation a port should be any place having water transportation facilities at
which transportation by water does commence or terminate Il

Sea Land
5 536 15 d I Intermodal tariffs must contain a precise breakout of port to port

rates for each commodity
This is a harsh commercially unreasonable potentially disastrous practice in light of

current intermodal arrangements between water and land carriers inland carrier
divisions are constants and subject to container volume discounts and calculated on a

per container basis while the through routes are calculated on a weight or measurement
basis
Trans Pacific

6 5364 a 12 Tariff subscription price must include any bill of lading or rules tariff
published by the carrier

Section 18b I does not require carriers to distribute bill of lading tariffs to all their
tariffs subscribers many shippers do not need all the components of a carrier s tariff it
is sufficient that supplementary subscriptions be offered at a reasonable cost

I The effective date of the revised regulations 1975 Rules was stayed pending disposition of the instant petitions
Foreign commerce carriers continue to operate under the previous General Order 13 regulations Existing Rules

Petitions were received from Sea Land Service Inc Sea Land the Association of North Atlantic Freight
Conferences ANAFC Waterman Steamship Corporation Waterman five Trans Pacific Freight Conferences Trans
Pacific and two V S West Coast Latin America Conferences Pacific Coast Replies were tendered for filing by
ANAFC and by agroup of six V S Europe freight conferences South Atlantic Group Former section 502 261 of the
Commission s Rules shall be waived to permit the filing of these replies
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Trans Pacific
7 536 4 a 4 i Tariffs listing a range of ports served must also include a specific

listing of ports not served
Section 18b does not provide an unequivocal answer on this point as evidenced by

the Commission s long standing practice of accepting only a statement of the range of
ports the rule should at least permit carriers to serve designated ports in a range of

ports with the proviso that undesignated POrts may be served on an inducement subject
to agreement basis the phrase any restriction applying at a port should be modified to

read any restriction under the control of or imposed by the carner
ANAFC and South Atlantic Group

8 536 5 0 Conditional temporary or emergency rates includina project rates shall
be listed under the appropriate commodity heading for each commodity affected

Many projects involve hundreds of commodities and the materials shipped are often
not described by the carrier in the same manner as its existing commodity descriptions
it is not enough to say that larae projects may be granted special permission not to list
each commodity such a procedure is time consuming and troublesome for carriers and
the present standard of impossibility is unfair it would be better to place the burden
on the Commission by having the staff reject any unreasonably small or non bona fide
project tilings a new section should be inserted to read Project rates may be placed in
a special section of the tariffproviding that the Table of Contents or Commodity Index
contain a specific reference to Project Rates
Pacific Coast and Waterman

9 536 6 a 2 Amendments to dual rate contract rates may not be increased less than
90 days after a previous rate change has taken effect and before 90 days notice has
been given to contract shippers

This rule conflictswith the pendinll proceedina in OQcket No 7513
ANAFC Sea Land and south Atlantic Group

10 536 4 b 10 v Freight Forwarder compensation must be included in carrier
tariffs

The rule should be revised to state that tariffs include freillht forwarded compensation
on the ocean freight because there is considerable confusion as to what a permissible

basis for freight forwarder compensation might be
ANAFC and South Atlantic Group

11 536 9c Tariffs on imports to New York shaU contain a rule which complies with
General Order 8

This rule conflicts with the pending evidentiary proceeding in Docket No 73 55

pertaining to the application of General Order 8 to containerized imports
Sea Land and ANAFC

12 536 5 L When a dual rate system permits two rates to be employed both the
contract and the noncontract rates shall be published with each individual commodity
item subject to the dual rate system

This requirement is in the present tariff rules and was superseded by Circular Letter
10 74 upon the request of ANAFC members The Circular Letter stated that the
suspension was temporary and occasioned by the international paper and forestry
products shortagea somewhat dubious basis not mentioned in ANAFC s waiver
request It should be sufficient for carriers to provide a formula for calculatinll dual rate
contract discounts rather thanpublishing two rates for each commodity To do otherwise
would make the use of commodity coding data more difficult
ANAFC and South Atlantic Group

13 536 8 a The last sentence of the rule states that Section 14b of the Act does not
permit relief from the advance tiling requirements of that section and applications
for such permission will not be entertained
A statutory prohibition llllainst section 14b waivers exists only if section 14b were

interpreted as a notice provision Until Docket No 7513 is resolved by the Commission
the last sentence of the proposed rule should be deleted as it prejudges the issue in that

proceeding

20 F M C



RULESPUBLISHING FILING TARIFFS 289

ANAFC and South Atlantic Group

In light of Petitioners arguments and the Commission s recent experi
ence in revising its domestic tariff regulations Docket No 7640 42 F R

54810 we have determined to make certain modifications in the 1975

Rules The following sua sponte amendments are either of an editorial

nature or ease 1975 requirements which were complained of as burden
some

r Part 536 has been renumbered to coincide with Part 531 section
536 12 has been consolidated with section 536 2 and sections 536 13

536 14 and 536 17 have been combined in a single section captioned
Exemptions and exclusions

II The definitions of through rate through route transship
ment interchange substitute service absorption equaliza
tion port feeder service water carrier and intermodal trans

portation have been temporarily withdrawn from section 536 1 to avoid
possible conflict with recent court cases concerning intermodal transpor
tation and the Commission s General Order 38 The definition of carrier
was conformed to the definition in the Existing Rules except that an

express reference to nonvessel operating carriers was added to avoid any
claim that the Commission has altered its long standing recognition of

nonvessel operating carriers as section 1 carriers

III Section 536 14 governing through intermodal transportation tariffs

has been withdrawn and existing section 536 16 adopted in its place
thereby temporarily removing the requirement that tariffs contain a

precise breakout of the port to port rates for each commodity carried

Existing section 536 16 contains its own definitions of through rate and

through route The reference to through intermodal transportation
in section 536 1 u was also deleted in light of the withdrawal of sections

536 14 and 536 1 r

IV A reference to the Commission s statutory responsibilities to police
and prevent undully discriminatory and prejudicial practices pursuant to

Shipping Act sections 15 16 and 17 has been added to section 536 0

Tariff regulations which rely upon statutory authority in addition to that

of sections 18b and 14b is consistent with past Commission action and
the purposes of the Shipping Act Filing of Through Rates and Through
Routes 35 F R 6394 6397 1970 Report in Docket No 875 General

Order 15 30 F R 12682 1965
V Section 536 16 establishes an effective date for the 1975 Rules which

has long since passed A new effective date is stated in the dispositive
language of the instant Order and section 536 16 has been deleted

VI Section 536 4a 12 has been relaxed to permit carriers to offer

individual subscriptions to bill oflading tariffs rules tariffs or other major
components of their total tariff filing rather than charging a single
subscription price which includes aU tariff material on file regardless of

its usefulness to particular shippers It is expected however that carriers
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i
I

will provide subscription information which can be readily understood by
shippers and which clearly identifies the various tariff components
available and the charge assessed for each

VII Section 536 6 a 2 has been modified to coincide with the
Commission s final decision in Docket No 75 13 17 SRR 305 1977
Ie contract rates may be increased after 90 days notice to contract

shippers without regard to the length of time the rate has been in effect
VIII Section 536 5 0 has been mitigated by the addition of a new

subsection which permits bona fide multiple ommodity project rates

to be printed in a special tariff section whenever the tariff contains a

Table of Contents clearly identifying the existence of such a project
rates section

IX Section 536 8a has been amended to eliminate the last sentence

which flatly proscrihed the ming of requests for special permission to

increase Merchant s Contract rates upon short notice The Commission
wishes to reserve judgment on this point until it has an appropriate
opportunity to consider the matter in greater depth In the interim any
such requests shall be entertained on an ad hoc basis

These amendments moot Petitioners stated objections to Items 1 2 3

4 5 6 8 9 and 13 above We wish to stress however that this action
is taken only as an interim measure and does not represent the
Commission stinal position on the points in questionespecially insofar
as intermodal tariff filings are concerned Another rulemaking proceeding
proposing definitions and other matters which more closely parallel the

domestic commerce regulations served October 4 1977 in Docket No
7640 General Order 38 46 C F R Part 531 is contemplated

Petitioners remaining contentions Items 7 10 11 and 12 pp 34
above are rejected for the following reasons

Item 7 Section 536 4 a 1 Shipping Act section 18 b requires
preCision in tariff preparation content and filing to the greatest extent

practical The Commission is responsible for interpreting what is practi
cal in light of current shipping conditions In today s containerized
highly competitive shipping environment the Commission s staff port
interests competing carriers and shippers can all better conduct their
business when tariffs list only the individual ports or points which actually
receive regular service from the publishing carrlers ANAFC has failed
to demonstrate any harm which would occur from requiring carriers to
amend their tariffs upon the requisite statutory notice when they wish to
call at additional ports in aport range they already serve especially since
the notice period may be shortened in appropriate cases by use of the
special permission process

Item 10 Section 5364 b 10 v This requirement has long been
applicable to foreign commerce carriers as section 510 24 f of the

Commission s Freight Forwarder Rules General Order 4 The 1975
Rules restate the General Order 4 requirement purely as an organizational
improvement in order that all tariff regulations might appear together in
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General Order 13 The challenged rule requires carriers to accurately
disclose what they pay to ocean freight forwarders It is beyond the scope
of this proceeding to determine whether modifications should be made in
the nature and extent of forwarder brokerage compensation that carriers
are presently paying ANAFC s broad conc1usory contention that 1975
section 536 4b lO v is vague and ineffective should be presented in the
form of a petition or complaint directed at specific aspects of General
Order 4

Item 11 Section 536 9 c Sea Land misconstrues the purpose of the

regulation which is to insure that tariffs contain a rule that complies with
the free time requirements of the Commission s General Order 8 46
C F R Part 526regardless of what these requirements are at any

particular time The fact that possible extensions of General Order 8 are

under consideration in pending Docket No 7355 is therefore irrelevant
to the instant proceeding

Item 12 Section 536 5 1 The requirement that both contract and
noncontract rates be published immediately adjacent to each individual
tariff item to which they apply long precedes the 1957 Rules Subsequent
to the initiation of this proceeding the Commission chose to temporarily
suspend this existing requirement Circular Letter 1074 and as a matter
of policy believes it desirable to briefly continue both the rule and the

temporary suspension to gather further operating experience concerning
the value of Conversion Tables as a means of establishing noncontract

rates Further rulemaking on this point is anticipated shortly
THEREFORE IT IS ORDERED That the aforesaid Replies to

Petition for Reconsideration are accepted for filing and

IT IS FURTHER ORDERED That the aforesaid Petitions for
Reconsideration are denied and

IT IS FURTHER ORDERED That pursuant to section 4 of the

Administrative Procedure Act 5 U S C 553 and sections 14b 15 16 17

18b 21 and 43 of the Shipping Act 1916 46 U S C 813a 814 815 816

8l7 b 820 and 84I a the Commission s Foreign Commerce Tariff Rules

46 C F R Part 536 General Order 13 are amended

IT IS FURTHER ORDERED That the aforesaid amendments shall

take effect on January 1 1978 New or reissued tariffs tendered for filing
on or after January 1 1978 shall be fully subject to the new regulations
Tariffamendments submitted on orafter the effective date will however
continue to be accepted in the same format as the tariff being amended

until January I 1979 On or after the latter date all tariff material

employed by common carriers by water in the foreign commerce of the
United States shall fully conform to the requirements of revised Part 536

Tariffs on file January 1 1979 which do not meet the requirements of

revised Part 536 shall be cancelled and

IT IS FURTHER ORDERED That any existing grants of special

Thetext of the amendment is reprinted in 46 C F R 536
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permission excusing compliance with foreign commerce tariff filing
requirements beyond the aforesaid effective date of revised Part 536 shall

continue according to their original terms until further action of the
Commission

By the Commission

SEAL S FRANCISC HURNEY

Secretary

1
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3461

C S C INTERNATIONAL INC

v

VENEZUELAN LINES

NOTICE OF DETERMINATION NOT TO REVIEW

November 8 1977

Notice is hereby given that the Commission on November 8 1977
determined not to review the decision of the Settlement Officer in this
proceeding served October 25 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 346 1

C S C INTERNATIONAL INC

v

VENEZUELAN LINES

October 25 1977

Reparation awarded

DECISION OF FRANK LBARTAK SETTLEMENT OFFICER

C S C International Inc CSC seeks 1 333 56 from Venezuelan Line

for an alleged overcharge offreight on a shipment of 110 drums ofAnimal

Feed Supplement from New Orleans to Puerto Cabello Venezuela on the

vessel MERIDA under bill of lading No 27 dated April 3 1974

Complainant states that the shipment weighed 65 856 pounds and that

the freight paid was 2 966 77 including surcharges and other accessorial

charges based upon a rate of 8175 per weight ton

According to complainant the correct rate for this shipment should

have been 4125 per weight ton of 2000 pounds as provided in Item 280

of the United States Atlantic and Gulf Venezuela and Netherlands Antilles

Conference Freight Tariff F M C No 2 The freight was prepaid
In a letter antedating the filing of the complaint herein the carrier

admitted that the claim was correct but denied the claim based upon Item

11 of the United States Atlantic and Gulf Venezuela and Netherlands

Antilles Conference Freight Tariff which requires that claims be f1led

within six months ofdate of shipment
The Commission has repeatedly held that the conference tariff rule

requiring the presentation ofclaims for adjustment of freight charges
within six months after date of shipment cannot bar determination on

their merits if the claims are f1led with the Commission within two years

of accrual 2

I Both parties deemed to have consented to the informal procedure under Subpart S 46 CFR 502 301 304 as

amended This decision will be tinal unless the Commission elects to review it within IS days from the dateof service

thereof

Note Notice of determination not to review November 8 1977

llnformal Docket No Wll Colgate Palmolive Co v United Fruit Co 11 SRR 979 1970 The Carborundum
Co v Venezuelan Line 17 FMC 198 201 1973
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Under Subpart S Informal Procedure for Adjudication of Small
Claims the Commission s rules provide that if a carrier in its response
is silent regarding consent to the informal procedure the carrier is
nevertheless deemed to have consented See 46 CFR 502 304 e

Despite a specific invitation to submit additional information in defense
of the claim the carrier has ftIed no response Under the circumstances
it appears to this Settlement Officer that a determination on the merits of
the claim is warranted

In support of its claim complainant filed a copy of the bill of lading a

copy of the CSC invoice with translation a copy of the letter of denial
from the carrier which admits the correctness of the claim but denies the
claim as time barred per conference tariff and a copy of the pertinent
pages of the tariff

T1e bill of lading clearly describes the shipment as 110 drums of
Animal Feed Supplement Choline Chloride 70 weighing 65 856 pounds

The shipment was billed at 8175 per ton the rate for Feed Animal
or Poultry NOS including Supplements NOS based on

Actual value over 500 00 per 2000 Ibs According to complainant the
actual value was 287 91 per ton and the shipment should have been
billed at the rate of 4125 the rate for Actual value over 250 00 but
not over 350 00 per 2000 Ibs

From review of the tariff and supporting documents complainant was
billed at the rate of 8175 per ton or 2 69184 and should have been
billed for the 32 928 tons at the rate of 4125 per ton or 1 358 28
resulting in an overcharge of 1 33356

This Settlement Officer can symphathize with the carrier faced with an

overcharge claim made almost two years after shipment and based on
value per the shipper s invoice However the claim was filed within two
years of accrual The conference tariff requiring submission within six
months of date of shipment cannot bar determination on its merits The
shipper s invoice supports the claim and respondent carrier has admitted
that claim is correct and has offered nothing other than the six month
tariff rule in defense

Complainant has proved its overcharge claim herein and is hereby
awarded reparation in the amount of 1 333 56 from Venezuelan Line

S FRANK L BARTAK
Settlement Officer
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INFORMAL DoCKET No 4361

THE R T FRENcH COMPANY

V

PRUDENTIAL LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

December 6 1977

Notice is hereby given that the Commission on December 2 1977

determined not to review the decision of the Settlement Officer served
November 23 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 4361

THE R T FRENCH COMPANY

v

PRUDENTIAL LINES INC

November 23 1977

Reparation Awarded

DECISION OF JUAN E PINE SETTLEMENT OFFICER 1

By complaint timely filed with the Commission on August 24 1977
The R T French Company complainant alleges that Prudential Lines
Inc respondent applied an incorrect rate to a shipment ofempty glass
bottles resulting in an overcharge of 2 842 66 Complainant alleges that
the overcharge is in violation of Section 18 b 3 of the Shipping Act
1916

In denying the claim in its letter of May 25 1977 respondent referred
to the publicly stated policy of the Associated Latin American Freight
Conferences not to honor late filed claims regardless of merit 2 In
addition respondent advised complainant

A commercial invoice attached to your claim indicates FAS value 10 962 00 and C
and F value 19 64952 We certainly do not agree as this bill of lading was rated in
accordance to shipper s export declaration Schedule B 665111 0 indicating a value of

40 392 00 therefore bills of lading are rated according to FOB value and not FAS or C
and F Moreover this bill of lading was correctly rated and this is the main reason of
declining your claim

The shipment moved from New York New York to Puerto Cabello
Venezuela on the S S SANTA RITA on bill of lading number 62 dated
May 12 1976 The shipment was described thereon as 101 pallets 5049
cardboard ctns of empty glass bottles measuring 4 025 cubic feet and
weighing 53 014 pounds The applicable tariff is the United States Atlantic

1 Both parties having consented to the informal procedure of Rule 19 a of the Commission s Rules of Practice and
Procedure 46 CPR 502 301 304 this decision win be final unless the Commission elects to review it within 15 daysfrom the date of service thereof

2 The complaint was flied with this Commission within the time limit specified by statute and it has been well
established by the Commission thatacarrier s so called six month rule cannot act to bar recovery of an otherwise
legitimate overcharge claim in such cases
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Gulf Venezuela and Netherlands Antilles Conference S B Ven ll

Freight Tariff F M C No 2

Respondent assessed the rate from Item No 175 on 17th Revised Page
29 which covers Bottles or Jars Glass Empty N D S Actual value

over 1 000 00 per 2 000 pounds which was 78 25 per 40 cubic feet or

2 000 pounds Because of the high cubic measurement of the shipment
4 025cft 53 014

100 625 measurement tons compared to
O 0

c 26 507
40 2 0

weight tons respondent computed the charges on a measurement basis
Rates and charges assessed were

Ocean Fright
Bunker Surcharge3

Port Consestion 4

4 025 eft
4 025 eft
4 025 eft

78 25 40 eft
4 80 40 eft
3 00 40 eft

7 873 91
483 00
30188

Total 8 658 79

The claim centers on the actual value of the bottles per ton of 2 000

pounds Complainant submitted the following pertinent documents 1 the

bill of lading 2 respondent s due bill 3 a letter from respondent to

complainant alleging the shipment was valued at 40 392 00 based on

Export Declaration Schedule B 6651110 4 a copy of the export
declaration 5 a certified translation from Spanish toEnglish of the

commodity description on the invoice jars for mustard with a 6 oz

capacity and 6 acopy of the Invoice No 4703220 which is cross

referenced on the bill oflading
A review of the export declaration reveals that the figure respondent

cites as valuation ie 40 392 is net quantity in Schedule B units The
value declared on the export declaration is 9 593 00 Complainant
advised its rate auditor ofthisin its letter ofAugust 4 1977

In computing the actual value per ton of 2 000 pounds it does not

matter if we use the declared value onthe export declaration ie

9 593 00 or the value complain9Ilt indicated in its claim i e 10 962 00

The latter figure was arrived at by use ofcomplainant s invoice

9 593 00
503 00
864 00

10 962 00

Using the valuation indicated on the export declaration
9 593

results
26 507

in a value per ton of 2 000 pounds of 360 19 Using the valuation

indicated in the claim
10 962

results in avalue per ton of 2 000 pounds
26 507

Jars for mustard with a 6 oz capacity
PaUetization charge
Inland freight

3 Item 9 9tbRevised Pile llA of subject tariff
4 Ibid

20 F M C



R T FRENCH CO V PRUDENTIAL 299

of 413 56 Either way the actual value is over 350 00 but not over

600 00 per ton of 2 000 pounds Therefore the applicable rate under
Item 175 of the Tariff is 50 00 per measurement ton of 40 cubic feet

Complainant alleges that rates and charges should have been computed
as follows

Ocean Freight
Bunker Surcharge 5

Port Congestion 6

4 025 eft
4 025 eft
4 025 eft

50 00 40 eft
4 80 40 eft
3 00 40 eft

5 031 25
483 00
301 88

5 816 13

The amount assessed was 8 658 79 complainant indicated that the
amount that should have been assessed was 5 816 13 The overcharge
claim is for 2 842 66 It has been substantiated

In a letter of October 24 1977 respondent indicated that it was

required by the Conference to raise the six months late claim reporting
rule but apart from that it must agree that complainant is correct The six
month rule has already been discussed and disposed of Reparation of
2 842 66 is awarded to the complainant

S JUAN E PiNE
Settlement Officer

Item 9 9th Revised Page ll A of subject tariff
6 Ibid

20 F M C
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SrcnDocxsr No 489

WILiAMS CLARKE COMPANY INC

V

SEALAND SERVICE Inc

ORDER ON REMAND

November 29 1977

SeaLand Service Inc SeaLand applied for permission to refund a

portion ofthe freight charges collected on a shipment of rubber pneumatic
tires which moved from Long Beach California to San Juan Puedo Rico
The complaint 51ed under section 22 of the Shipping Act 1916 the 1916
Act in the form of an application as required by Rule 92b of the
Commissiods Rules of Practice and Procedure 46 CFR section
50292balleges that when SeaLand reissued is tarifltoincotporate a
30Jo rnte incease and a 11 surchazge the truckload TL rate on tires
contained in the cancelled tariff which was lower than the rate on less
thantrnckload LTL shipments had by clerical error been omitted from
the new tariff and that the rate of 82 cents per cubic foot in effect at the
time ofshipment as it applied to TL as well as to LTL shipments alike
was unjust and unreasonable

In his Initial Decision Adminisrative Law Judge Thomas E Reilly
found that inasmuch as SeaLandstariff had in the past consistently
provided lower rates on TL than on LTL shipments the assessment of
the rate appicable o LTL shipments to a shipment offered in TISwas

unjust and unreasonable in violation of section ISa of the 1916 Act and
section 2 of the IntercoasalShipping Act 1933 he 1933 Act The
Presiding Officer deteRnined that 68 cents per cubic foot rather than 82
censper cubic foot collected by SeaLand was the maximum jus and
reasonable rate applicable to this shipment In repara6on for the unlawfiil
charge the Presiding Officer granted SeaLand permission to refund
S9636from the charges collected to the party which paid those
charges The Commission determined to review the Presiding Ofticers
Initial Decision

1hile weagree wihthe Presiding Officersaward of reparation we

3 20 FMC
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are not convinced that this award was made to the proper party The
Initial Decision authorizes the refund requested to the party which paid
the freight charges leaving unclear who the recipient actually is The

only parties here are Complainant and Respondent yet the award implies
that some other party a stranger to the proceeding might be entitled
to the refund

Section 22 of the 1916 Act provides in part
Any person may file with the board a sworn complaint setting forth any violation of

this Act The board may direct the payment of full reparaion ro che
complainant for the injury caused by such violation Emphasis added 46 USC821

Thus while any person may file a complaint reparation may be
awarded only to a complainant who has shown that it was injured by a

violadon ofthe statute

The application states that Complainant paid the charges It does not

say in what capacity Complainant an independent ocean freight forwar

der was not the shipper and thus had no obligations to the carrier under
the contract ofaffreightment z In the event Complainant advanced freight
monies as agent of the shipper we do not know whether and to what
extent it was reimbursed by its principal

As Complainant was not a party to the contract ofaffieightment he
would have no standing to seek reparation under that contract in the
absence of an assignment of the claim from the shipper See Ocean

Freight Consutants Inc v Bank Line Ltd 9FMC 211 1966 Should
it appear that Complainant was not fully reimbursed for the freight paid
such an assignment might be implied The record however is void of the
information needed to reach a conclusion in that respect

For the foregoing reasons we are remanding the proceeding to the

Presiding Officer and directing expedited handling so that he may elicit
the information necessary to make additional findings of fact and
conclusions of law on the questions raised herein and issue asupplemen
ta1 decison thereon within 60 days of the date ofthis Order

THEREFORE IT IS ORDERED That this proceeding be remanded
to the Presiding Officer for decision consistent with this Order

By the Commission

SEAL S Fxnxcis C HuxriEY
Secretary

Shipper means the owner orperson for whose account Ihe carriage of the goods is undertaken Norman G

lensen nc vFederalMritimeCommission 497 F1d 1053 8 Cir 1974
The bill of lading names as shipper the Goodyear Tire Rubber Company and as consignce the Goodyear

WescrnHemisphere Corp

FMC



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO S14

MILCHEM INCORPORATED

v

FIATA MERCANTE GRAN CENTROAMERICANA S A

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMITTING WAIVER OF CHARGES

November 3 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

noiceis hereby given that the initial decision became the decision of the

Commission on November 3 1977

It is Ordered That applicant is authorized to waive collection of

38211ofthe charges previously assessed Milchem Incorporated
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docke 514 tha cffective December 10 1976 for purposes of

refund orwaiver of freigh charges on any shipments which may have been shipped
during the period from December 10 1976 through January 18 1977 the rate to Gulf
Ports on Mud Drilling Additives and Barytes under 500 Tons is SOW subject to all

applicable rules regulations erms and conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated

within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of he date and manner of

effectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

302 20FMC
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 514

MILCHEM INCORPORATED

v

PLOTA MERCANTE GRAN CENTROAMERICANA S A

Adopted November 3 1977

Application granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE

LAW JUDGE 1

Respondent Flomerca seeks permission to waive collection of a

portion of the freight charges on a shipment of Mud Drilling Additives
and Barytes from Houston Texas to Santo Tomas de Castilla Guate
mala aboard respondent s vessel the Dominique V 149 The shipment
weighing 20 655 lbs moved under bill of lading dated December 11 1976

The aggregate freight charges collected of 516 38 were based upon a rate

of 50 00 per 2000 lbs the rate which respondent thought was applicable
to the shipment A waiver for the collection of 382 11 is sought

By telex ofDecember 10 1976 Flomerca sought to establish an initial

rate on Mud Drilling Additives and Barytes from Gulf Ports of 50 000

per 2000 lbs Due to typographical error the requested effective date was

stated as December 1 instead ofDecember 10 The Commission s Bureau

of Compliance by letter dated January 24 1976 rejected this filing since

no fIling may bear an effective date prior to the date of its receipt by the

Commission Unaware that the filing had been rejected Flomerca

charged and collected aggregate freight on the basis of the 50 00 rate In

view ofthe rejection ofFlomerca s filing the applicable rate at the time of

shipment was the General Cargo rate of 87 00 per 2000 lbs Flomerca

has filed a tariff containing the 50 00 rate No other shipments were

involved and no discrimination would result from granting the waiver

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 6 b Special Docket Applications Rules of

I This decision became the decision of the Commission November 3 1977
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Practice and Procedure 46 CPR 502 92 a set forth the applicable law

and regulation The pertinent portion of 18b 3 provides that

The Commission may in its discretion and for Ilood cause shown permit a

common carrier by water in foreilln commerce to refund a portion of freillht charses
collected from a shipper or waive the collection of a portion of the charlles from a

shipper where it appears that there is an error in a tariffof a clericalor administrative
nature or an error due to an inadvertence in failins to file a new tariff and that such

refund or waiver will not result in discrimination amonll shippers Provided further That

the common carrier has prior to applyinll to make refund filed a new tariffwith the
Commission which sets forth the rate on which such refund or waiver would be

based and Application for refund or waiver must be filed with the Commission

within 180 days from the date of shipment
The error set forth in the application is of the type within the intended

scope of coverage of section 18b 3 ofthe Act and section 502 92 of the
Commission s Rules of Practice and Procedure

Accordingly it is found
1 That there was a clerical error which resulted in rejection of the rate

sought
2 The waiver requested will not result in discrimination among

shippers
3 Prior to applying for the waiver a new tariff was filed setting forth

the rate on which the waiver was based
4 The application was flled within 180 days from the date of shipment

8 JOHN E COGRAVE
Administrative Law Judge

WASHINGTON D C

November 3 1977

1 For other provisions and requirements see t 18b 3 and 1502 92 of the Commission s Rules of Practice an

Procedure 46 CPR 502 92 a e

20 F M C
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 408 1

CONTINENTAL SHELLMAR INC

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

November 29 1977

Notice is hereby given that the Commission on November 29 1977
determined not to review the decision of the Settlement Officer in this
proceeding served November 15 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 4081

CONTINENTAL SHELLMAR INC

v

SEA LAND SERVICE INC

Reparation Awarded

DECISION OF JUAN E PINE SETILEMENT OFFICER 1

Continental Shellmar Inc complainant claims the difference between
transportation charges based on assessment of a 52 50 rate instead of a

lower commodity rate of 42 00 per 40 cubic feet charges paid 2 546 55

instead of 2 105 02 or 44153 as reparation from Sea Larid Service Inc

respondent for alleged freight overcharges The shipment moved house
to house from Baltimore Maryland to Kingston Jamaica on the SS
SEATTLE on bill of lading number 956648523 dated May 13 1975 The
applicable tariff is the United States Atlantic GulfJamaica Conference
S B JAM8 Freight Tariff F MC No 1

The shipment measured 1 682 cubic feet as indicated on the bill of

lading and consisted oftwo containers containing 32 pallets of metal parts
for tin cans The carrier assessed a rate of 5250 per ton of40 cubic feet
on the basis of Cans N O S Class 4 9th Revised Page 45 as provided
under volume shipments on 16th Revised Page 38 Total rates and charges
assessed were as follows

Ocean Freight
Bunker Surcharge
Rate of Cess

1 682 eft
1 682 eft
1 682 eft

52 50 40 eft
6 00 40 eft
2 06 40 eft

2 207 63
252 30

86 62

Total 2 546 55

Complainant advises that the claim as submitted directly to the
Commission in view of the publicly stated policy of the Associated Latin

I Both panics havins consented to the informal procedure of Rule 19 a of the Commission s Rules of Practice and
Procedure 46 CPR 502 301304 this decilion will be final unless the Commission elects to review it within l days
from the dateof service thoROf

Note Notice of decision not to revIew November 29 1m
2 The terminals at Kinlston aS8e88 aebarae apinst vouels which is said to be similar to payments made toward a

auaranteed annual income paid to tevedorina labor in the port of New York

306 20 F M C
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American Freight Conferences not to honor claims filed with its members

which are submitted after six months of the date of shipment This policy
appears in the tariff in Item 116a which provides

Claims by shippers for adjustment of freight charges will be considered only when
submitted in writing to the carrier within six months of date of shipment Adjustment of

freight based on alleged error in weight measurement or description will be declined
unless application is submitted in writing sufficiently in advance to permit reweighing
remeasuring or verification of description before the cargo leaves the carrier s

possession any expense incurred to be bome by the party responsible for the error or

by the applicant if no error is found 3

Complainant timely filed its complaint with the Commission on May
12 1977 alleging violation ofSection 18 b 3 of the Shipping Act 1916
The claim was accompanied by a bill of lading and invoice The invoice

covers Ends The bill of lading description is Metal Parts for Tin Cans

Complainant alleges that the applicable rate for tin can parts can ends
is the rate in Item 257 on 9th Revised Page 201 of the subject tariff

which is 42 00 per 40 cubic feet applicable to Tin Cans Empty S U in

carrier s containers stuffed by shipper He refers to the subject tariffs

Item 10twhich provides
Whenever rates or ratings are provided for an article named herein the same basis

will also be applicable on named parts of such article when so described on the ocean

Bills of Lading except where specific rate is provided for such parts

In view of the lack of a more specific rate in the tariff on metal parts
for tin cans complainant s commodity description is closer then that used

by respondent Ifthe evidence shows that a more specific tariff item fits

the commodity shipped claimant is entitled to be rated under that item

The Carborundum Company v Royal Netherlands Steamship Company
Antilles NY decided January 5 1977 Rules of tariff construction also

require that the more specific of two possible applicable tariff items must

apply Corn Products Company v Hamburg Amerika Lines 10 FMC

388 1967

Complainant recomputes the rates and charges he feels should have

been assessed

Ocean Fre ight
Bunker Surcharge
Rate of Cess

1 682 cft 42 00140 cft
6 00140 cft
2 06140 cft

1 766 10

252 30
86 62

Total 2 105 02

Complainant paid 2 546 55 transportation charges on this shipment
The proper charge indicated above is 2 105 02 Therefore the claim for

44153 has been substantiated

3 The ccmplaint was tiled with this Commission within the time limit specified by statute and it has been well

established by the Commission that carrier s socalled six month rule cannot act to bar recovery of an otherwise

legitimate overcharge claim in such cases
4 The lower volume rate of 34 00 for a minimum of 1600 eft included in Item 251 does not apply as the shipment

moved in to 35 containers See Item 128 V ofthe subject tariff
S See footnote 2

20 F M C
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In a letter of July 12 1977 respondent indicated that the complainant
was correct in his contention ofthe rate that should have applied
Respondent further indicated that it was awaiting this decision regarding
the proper disposition of the overcharge

Complainant has sustained the burden ofproofand respondent advises
that complainant is correct Reparation of 441 53 is awarded to the
complainant

8 JUAN E PINE
Settlement Officer

i

20 F M C
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INFORMAL DOCKET No 407 1

CONTINENTAL SHELLMAR INC

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

November 29 1977

Notice is hereby given that the Commission on November 29 1977
determined not to review the decision of the Settlement Officer in this
proceeding served November 15 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 407 0

CONTINENTAL SHELLMAR INC

V

SEA LAND SERVICE INC

Reparation Awarded

j

1

DECISION OF JUAN E PINE SEttLEMENT OFFICERI

Continental Shellmar Inc complainant claims the difference between

transportation charges based on assessment of a 54 50 rate per 40 cubic

feet instead ofa lower volume 1600 cubic foot commodity rate of 34 00

per 40 cubic feet charges paid 2 602 50 instead of 1 749 70 or 852 80

as reparation from Sea Land Service Inc respondent for alleged freisht
overcharges The shipment moved from New York New York to

Kingston Jamaica on the SS TAMPA on bill of lading number 941951

dated July 22 1975 The applicable tariff is the United States Atlantic

Gulf Jamaica Conference S B JAM 8 Freight Tariff F M C No 1

From the measurements on the bill of lading respondent determined

that the shipment measured 1 664 cubic feet and complainant agrees The

shipment consisted of 1 868 cartons of empty metal tin cans setup and

parts The carrier assessed a rate of 54 50 per ton of40 cubic feet Total

rates and charges assessed were as follows

I Container 1 664 eft 4 0 4O eft 2 267 20

1868 Ctn Empty Metal
Tin Cans S U Parts

Bunker Surcharge 1 664 eft 6 00140 eft 249 60

Rate of Cess 1 664 eft 2 06 40 eft 8 70

Total 2 602 0

Complainant tiled a claim with respondent on May 6 1977 On June 2

I Borb parties havina cORscnted to the informal procedure of Rule 19 a of the Commission s Rules of Practice and

Procedure 46 CFR 02 301 304 this decision will be final unless the Commission elects to review it within 15 days
from the date of service thereof

Note Notice of determination not to review November 29 1977

1 The terminals at Kinaston assess acharae ajainst vessels which is said to be similar to payments made towards a

guaranteed annual incomepaid tostevedorina labor in the port of New York

310 20 FM C
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1977 respondent denied the claim based on tariff Item 116 a which
provides

Claims by shippers for adjustment of freight charges will be considered only when
submitted in writing to the carrier within six months of date of shipment Adjustment of
freight based on alleged error in weight measurement or description will be declined
unless application is submitted in writing sufficiently in advance to permit reweighing
remeasuring or verification of description before the cargo leaves the carrier s

possession any expense incurred to be borne by the party responsible for the error or

by the applicant if no error is found 3

Complainant timely filed its complaint with the Commission on May
12 1977 alleging violation of Section 18 b 3 of the Shipping Act 1916
The claim was accompanied by a bill of lading and invoice The invoice
covers open top cans and loose ends The bill of lading description is
Empty Metal Tin Cans SIU Parts

Complainant alleges that respondent s basis for the ocean freight rate of
5450 per 40 cubic feet is unknown He further states that the applicable

rate is found in the subject tariff under Item 257 on 9th Revised Page 20
1 The description thereunder is Tin Cans Empty S U In Carrier s

Containers Stuffed by Shipper minimum 1600 cubic feet The contract
rate thereunder is 34 00 per 40 cubic feet Complainant further refers to
Item 10 f which provides in essence that whenever rates or ratings are

provided for an article named in the tariff the same basis will apply on the
named parts ofsuch article except where a specific rate is provided for
such a part It is indicated that a specific rate is not provided for tin can

parts therefore Item 257 is applicable to tin can parts
Complainant recomputes the rates and charges he feels should have

been assessed

Ocean Freight
Bunker Surcharge
Rate of Cess 4

1 664 eft
1 664 eft
1 664 eft

1 41440

249 60

85 70

34 00 40 eft
6 00 40 eft
2 06 40 eft

Total 1 749 70

Complainant paid 2 602 50 total transportation charges on the ship
ment The proper charge indicated above is 1 749 70 Therefore the
claim for 852 80 has been substantiated

In a letter of July 12 1977 respondent indicated that the complainant
was correct in his contention of the rate that should have applied
Respoondent further indicated that it was awaiting this decision regarding
the proper disposition ofthe overcharge

Complainant has sustained the burden ofproof and respondent advises

1 The complaint was filed with this Commission within the time limit specified by statute and it has been well
established by the Commission that acarrier s so called six month rule cannot act to bar recovery of an otherwise
legitimate overcharge claim in such cases

4 See footnote 2

20 F M C
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that complainant is correct Reparation of 852 80 is awarded to the

complainant

S JUAN E PINE

Settlement Officer

20 F M C
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FEDERAL MARITIME COMMISSION

DOCKET No 77 39

LATlNVAN INC FREIGHT FORWARDER LiCENSE No 1660

DISCONTINUANCE OF PROCEEDING

December 2 1977

This proceeding is before the Commission on Joint Motion ofRespond
ent Latinvan Inc and Hearing Counsel for dismissal of the Order to

Show Cause issued by the Commission in this proceeding This proceed
ing was instituted to determine whether Respondent s license to operate
as an independent ocean freight forwarder should be suspended or

revoked

The basis of the Commission s Order was Respondent s apparent
failure to respond to written inquiries dated December 13 1976 and May
2 1977 from the Commission s Office of Freight Forwarders wherein

Respondent was asked to submit infonnation ofamounts due and payable
to ocean carriers andor steamship agents for ocean freight on shipments
Respondent handled as forwarder When no reply to these letters was

received the Commission on July 28 1977 instituted this proceeding
We are now advised that Respondent only learned of the Commission s

Order when an item in the Journal of Commerce was called to his

attention and that upon so being informed Respondent immediately
contacted the Commission by telephone and letter of the same day
explaining that it had never received the letter of December 13 1976 and

that it had by letter ofMay 18 1977 replied to and submitted the

information requested by the Commission s letter ofMay 2 1977 A copy
ofRespondents May 18 letter with attachment was enclosed Respondent
by affidavit confinned these events

Because the premise for the issuance of the Order to Show Cause was

Respondent s apparent failure to answer the Commission s inquiries and

because Respondent has now shown to our satisfaction that it was not

responsible for the delay and had fully complied with the Commission s

request the basis for questioning Respondent s fitness to hold its license

no longer exists Therefore no regulatory purpose would be served by
continuing this proceeding and the Joint Motion will accordingly be

granted
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THEREFORE IT IS ORDERED That this proceeding is discontinued
By the Commission

SEAL S FRANCIS C HURNEY

Secretary

20 F M C
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SPECIAL DOCKET No 518

CAPITAL TRADING CO INC

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION

November 30 1977

No exceptions having been fIled to the initial decision in this proceeding and the Commission having determined not to review same notice is
hereby given that the initial decision became the decision of the
Commission on November 30 1977

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 F M C 315
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 518

CAPITAL TMDlNG CO INC

v

SEA LAND SERVICE INC

Adopted November 30 1977

Application denied

INITIAL DECISION OF JOHN E COORAVE ADMINISTRATIVE
LAW JUDGE

Sea Land seeks permission to waive collection from Capital Trading
Co Inc of aportion of the freight charges on nine shipments ofonions
from Elizabeth N J to Rotterdam Holland 2 The aggregate weight of
the shipments was 650 long tons and the aggregate freight actually
collected was 62 859 39 The rate applicable at the time of shipment was

11750 W noncontract3 and the rate sought to be applied is 100 00 W

contract 4 Permission to waive 11 812 52 is sought The circumstances
which are said to support the waiver and as they appear in the application
are

On October 11 1976 Capital Trading Co made application to the North Atlantic
United Kingdom Conference for a rate modification on Onions On October 25 1976
Mr J P McCluskey of N A U K F C advised Mr Behrens of Capital Trading by
telegram Exhibit 2 that effective October 22 1976 throuah January 20 1977 the
member lines had approved the Service rate of 100 00 W This rate was filed by telex
on October 22 1976 on 6th RP 127 N A U K F C Tariff No 48 FMe3 Exhibit 3

At the time of making the application for the rate modification Mr Behrens of Capital
Tradinll was not aware that Capital Tradinll did not have a Merchants Freiaht Contract
with NAUKFC The Conference did not advise Mr Behrens in their telegram of
October 25 Exhibit 2 that it would be necessary for Capital Trading Co to sign a

Merchants Freight Agreement to qualify for the 100 00W rate The telegram led him to

believe that he qualified for the 100 00 W rate Capital Trading was billed the Non
Contract rate of 117 50 on the shipment a noted in Exhibit I It wasn t until January

I This decision became the decislon oitbo Commission November 30 J917
1 For the bUt of ladina numbers vessels dates ofshipment and collection and the weithtl of the various shipments

see Appendix
3 North Atlantic United Kinadom Freiaht Conference Tariff No 48 FMC 3

41d
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31 1977 that Mr Behrens of Capital understood that the 11750 billing is the 100 00
rate expected was the result of Capital not having a Merchant Freight Agreement with
N A U KF C See Exhibit 4 Capital advised the Conference on January 31 1977 by
telex that they would in fact sign the Agreement This was accomplished effective
January 31 1977 The shipper Capital Trading Company tendered the shipment to Sea
Land fully expecting to pay the rate of 100 00 as telexed to them by N A U K F C and
confirmed by Sea Land employees The Conference at the time of the conference rate
modification should have advised that the 100 00 rate only applied when the shipper
executed a Merchants Freight Contract The Carrier representative should also have
advised that no contract was in effect when question on the 11750 billings surfaced

The shipper contracted to sell 800 tons of onions at the freight rate of 100 00 See
Exhibit 5 Respondent believes that shipper acted in good faith and therefore requests
that it be allowed to waive the collection of 11 812 52 based on the Conferences and
Carriers error in not advising that an executed Merchants Freight Contract was

necessary to qualify for the 100 00 W rate

Section l8 b 3 46 D S C 817 makes it unlawful for a carrier in

foreign commerce to charge demand or collect or receive a greater or

less or different compensation for the transportation ofproperty than
the rates and charges which are specified in its tariffs on file with the
Commission However the Commission

may in its discretion and for good cause shown permit a common carrier by water
in foreign commerce or conference of such carriers to waive the collection of a

portion of freight charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an error due to inadvertence in failing to

file a new tariff Emphasis mine

Statutes such as section l8 b 3 requiring strict adherence to tariffs are

themselves to be strictly construed See Mueller v Peralta Shipping
Corp 8 FMC 361 1965 and cases cited therein Departures from the

proscriptions of section l8 b 3 should be permitted only under the

express terms of that section itself i e due to an error ofa clerical or

administrative nature in an otherwise properly filed tariff or an error due
to inadvertence in failing to file a tariff The error here was ofneither
kind The tariff was filed and there was no clerical or administrative error

in it The error was in failing to notify the shipper that in order to obtain
the rate quoted to him he must have signed a dual rate contract Congress
was quite specific in setting the outer limits upon departures from the
rates fixed in filed and published tariffs Those limits once set must of

course be observed
The application should be denied

WASHINGTON D C
November JI 1977

20 F M C

S JOHN E COGRAVE

Administrative Law Judge
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 515

PORCELLA VICINI CO INC

v

U S ATLANTIC GULfSANTO DOMINGO CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION ANP ORDER
PERMrITING WAIVER OF CHARGES

November 30 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on November 30 1977
It is Ordered That applicant is authorized to waive collection of

22 024 60 of the charges previously assessed Procella Vicini Co Inc

It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Dooket No 515 that effective October I 1976 for PUfPOSes of

refund or waiver of freight charges on any shippluts which may have been ship d
during the period October I 1976 through February 28 1277 the contract vollme rllte

from Atlllntlc Ports on Empty Woodenllllrrels S U not over 14 cu ft ellch
minimum 1000 units is 4 75 ellch subject to IlIT Ilpplfcable rules rellullltions terms Ilnd
conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 515

PORCELLA VICINI CO INC

v

U S ATLANTIC GULF SANTO DOMINGO CONFERENCE

Adopted November 30 1977

Application granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

The U S Atlantic Gulf Santo Domingo Conference seeks permission
to waive collection of a portion of the freight charges on four shipments
of Empty Wooden Barrels S U not over 14 cu ft ea from
Baltimore Md to Santo Domingo The aggregate of the four shipments
was 8471 units weighing 914 868 Ibs on which the total freight actually
collected was 57 979 89 The four shipments moved on vessels of
Seatrain Line under separate bills of lading The first bill was dated

September 9 1976 and the last November 18 1976 The rate sought to

be applied is 4 75 per barrel The applicable rate at the time of shipment
was 7 35 per barrel Permission is sought to waive collection of

22 024 60
At a meeting of the Conference on August 26 1976 it was agreed to

extend the temporary rate of 4 75 on the commodity in question through
June 30 1977 The rate of 4 75 was due to expire September 30 1976 2

However when the new page was fIled the extension of the rate was due

to clerical error omitted 3 Subsequent to the shipments in question the

error was discovered and the 4 75 rate was corrected by telex fIling on

November 22 1976 4 Unaware of the error freight charges were assessed
and collected on the basis of the 4 75 rate

Section 18 b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 6 b Special Docket Applications Rules of

I This decision became the decision of the Commission November 30 1977
2 US GulfSanto Domingo Conference Tariff FMC No I 54th rev d page27

55th rev d page 27 of FMC No I
4 57th rev d page 27 of FMC No 1
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Practice and Procedure 46 CPR 502 92 a set forth the applicable law
and regulation The pertinent portion of 18b 3 provides that

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreian commerce to refund a portion of freight charges
collected from a shipper or waive the collection ofa portion of the charges from a

shipper where it appears that there is an error in a tariffof a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such

refund or waiver will not result in discrimination among shippers Provided further That

the common carrier has prior to applying to make refund flIed a new tariff with the

Commission which sets forth the rate on which such refund or waiver would be

based and Application for refund or waiver must be filed with the Commission

within 180 days from the date of shipment
The clerical and administrative error recited in the subject application is

of the type within the intended scope of coverage of section 18b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Thereafter upon consideration of the documents presented by the

Applicant it is found that
1 That there was a clerical error which resulted in the failure to extend

the rate now sought to be applied
2 That the waiver requested will not result in discrimination as between

shippers
Prior to applying for the waiver a new tariff was tiled setting forth the

rate upon which the waiver is to be based
4 The application was tiled within 180 days of shipment
The application should be granted

S JOHN E COGRAVE
Administrative Law Judge

WASHINGTON P C

November 9 1977

5 For other provisions and requirements see t 18b 3 and 502 92 of the Commillllon s Rules of Practice and

Procedu46 CPR 02 92 0 c

20 F M C
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INFORMAL DocKET No 34OD

NATIONAL STARCH CHEMICAL CORP

v

HAPAGLLOYD UNITED STATES NAVIGATION INC AGENT

ON REVIEW OF DECISION OF SETILEMENT OFFICER

December 5 1977

This proceeding involves claims for overcharge ofocean freight on five
shipments Each of the shipments was described on the bill of lading as
Adhesive Glue Red Label Respondent s applicable tariff contained a

rate for Adhesives Red Label Claimant seeks to have this rate
applied to all five shipments

The tariff rate in question applies on a weight basis only Three of
the shipments in question were rated at the applicable rate but the rate
was applied on a measurement basis On the other two shipments
different rates were applied The record does not show under which tariff
item they were assessed

The Settlement Officer denied the claims in question primarily on the
grounds that documOentation submitted in support of the claim was

illegible We determined to review and requested claimant to submit
legible copies of the documentation Claimant has submitted clear copies

Review ofthe evidence now shows that the bills of lading and carrier
due bills both show the shipments to have been adhesive glue red label
and show the weights of the shipments to be as alleged by claimant
There is no evidence in the record to the contrary Respondent has not
answered in opposition

The bill of lading is the prima facie evidence of what was shipped
There is no need to question the bill of lading in this instance since no
one disputes the accuracy of the information contained therein In any
event other documents substantiate the information We think claimant
has satisfied its burden of proof as to description and weight of the
commodity shipped Application of the pertinent tariff requires that the

The Settlement Officers concern that the bills of lading are incomplete because there is no receipt by the carrier
is unfounded because each bill of lading bears the carrier s stamp of receipt showing dateand number
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shipments be rated as Adhesives Red Label on a weight basis
Accordingly claimant is entitled to reparation

One area of uncertainty remains before the amount of reparation can

be determined The Settlement Officer had observed that where claimant
is seeking the benefit of a contract rate evidence should be adduced

showing that the shipper indeed was eligible for such lower rate We

agree with this principle and have previously so stated Claimant here

seeks the contract rate but has not submitted any such evidence in this

proceeding to show he is a contract shipper
Accordingly while we award reparation herein ofthe requested amount

293 such award is conditioned upon SUbmission by the claimant within
30 days ofa copy of the contract evidencing its dual rate shipper status

It is so ordered

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 399 1

SIDNEY WILLIAMS CO

v

MAERSK LINE AGENCY

NOTICE OF DETERMINATION NOT TO REVIEW

December2 1977

Notice is hereby given that the Commission on December 2 1977
determined not to review the decision of the Settlement Officer in this
proceeding served November 25 1977

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO 3I

SIDNEYWILLIAMS CO

V

MAERSK LNE AGENCY

Novembe25 1977

Complaint dismissed

DECISION OF JAMES S ONETO SETTLEMENT OFFICER

By complaint filed April 5 1977 SidneyWilliams ComPany an

importer of general merchandise alleges that charges in excess of those

lawfully applicable for transportation in violation ofsecion 18bx3of the

Shipping Act 1916 were assessed by Maersk Line a common camer by
water in the foreign commerce of the Ilnited States on approximately
four or five shipments oF toys from Japan Hong Kong Taiwan and

Korea to Los Angeles sometime in August and September 1976 One

thousand eight hundred and fiftytwo dollazs and sixtynine cents are

sought as reparation
More particularly the SidneyWilliams Company avers it had been

shipping most of its toys from Japan Korea Hong Kong and Taiwan on

Orient Overseas Container Line and had been experiencing some prob
lems in booking space on OOCL In July 1976 complainant entered into

negotiations with Maersk representatives for transportalion of its impoRs
on their vessels provided respondenYs rates were the same as OOCL

Complainant aleges respondents representatives indicated that their rates

were competitive It was not stated at the time tha respondent was a

member of he JapanKorea Transpacific Freight Conference Therefore
with the understanding that the rates of the respondent would be the

same as OOCL that is nonconference rates complainant agreed to

specify the respondent as the carrier on its import orders When Ihe

complainantsshipments were booked on respondenYs line it was quoted

Both panio M1aving conxntcG lo Ihe informal proceQurt of Rule 19 of Ihe CommissioneRules of Practice and
Attedurt 46 CFR SOIS0170a1this dension will be final unless the Commission elects m rtvkw it within IS day
fmm rtm date ot servietM1ercof
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 552

GAYNAR SHIPPING CORP

PERRY H KOPLIK SONS

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

December 28 977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on December 28 1977

IT IS ORDERED That applicant is authorized to refund 400 00 of the

charges previously assessed Gaynar Shipping Corp and Perry H Koplik
and Sons

IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 552 that effective July I 1977 for purposes of refund or

waiver of freight charges on any shipments which may have been shipped during the

period from July I 1977 through July 12 1977 the rate on Paper waste is 50 00 per

2 240 Ibs Minimum 20 WT per container subject to all applicable rates rules

regulations terms and conditions of said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be

effectuated within 30 days of service of this notice and applicant shall

within 5 days thereafter notify the Commission of the date and manner of

effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 552

GAYNAR SHIPPING CORP
PERRY H KOPLIK SONS

V

SEA LAND SERVICE INC

December 7 1977

Application for permission to refund portion of freight charges granted

INITIAL DECISION 1 OF WILLIAM BEASLEY HARRIS
ADMINISTRATIVE LAW JUDGE

Sea Land Service pursuant to Rule 92 a of the Commission s Rules of
Practice and Procedure 46 CFR 502 92 a and section 18 b 3 of the
Shipping Act 1916 has filed a timely within 180 days from July 6 1977
the date of the two involved shipments application for permissio to

refund for the benefit of complainants Gaynar Shipping Corp and Perry
H Koplik Sons aggregate freight charges of 400 00 of 8 400 00

aggregate freight charges actually collected for transportation of froight
from Charleston S C to Leghorn Italy

Sea Land s Bill of Lading No 9757181350dated July 6 1977 shows
the shipper Perry H Koplik Sons the freight forwarder Gaynar
Shipping Corp shipped freight prepaid on Sea Land s vessel Baltimorel
Market 083e from Charleston S C to Leghorn Italy 2 House to House
containers said to contain 58 bales of Wastepaper for Recycling The

gross weight was 82 410 Ibs as 89 600 Ibs The total charges were

2 100 00 89 600 Ibs at 4250 per 2 240 Ibs 52 50 x 40 2 100 00
and paid to carrier by the shipper

Sea Land s Bill of Lading No 9757181383 dated July 6 1977 shows
the same shipper and freight forwarder as above and also the same vessel
and destination The freight Wastepaper for Recycling was in 6 House
to House 35 containers and was freight prepaid The gross weight was

204 900 Ibs as 268 800 Ibs The total charges were 6 300 00 268 800 Ibs

1 This decision became the decision ofthe Commission December 28 1977
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at 52 50 per 2 240 Ibs 52 50 x 120 6 300 00 and paid to carrier

by the shipper The two B L charges total 8 400 00
The application for permission to refund 400 of the 8 400 gives the

following facts in support
Effective May 9 1977 special rates were established on Wastepaper in both Section

I France and Italy and Section 2 Spain of Sea Land Tariff 16813 Special rate was

50 00 W minimum 20 WT per container thru June 30 1977
On June 28 1977 it was Sea Land s intent to extend this special rate in Section I

only thru July 7 1977 However due to a clerical error this extension was made in
Section 2 on proposal 4482

On July 13 1977 we realized our error and immediately published a 50 00 rate in
Section I thru August II 1977

The shippers on whose behalf we are filing this application moved their shipments on

July 6 1977 and would have been afforded a 50 00 rate had it not been for ourerror

The tariff applicable herein is Sea Land Tariff 168B FMC73 Item

5860 Under that tariff and similar facts in Special Docket No 551 Sea
Land was granted permission in an Initial Decision served December 5
1977 to waive collection of portion of freight charges The instant

application also contains the statement pointed out in Special Docket No
551 There are additional shipments which moved via respondent during
the same period of time at the rates set forth in I above Special Docket

Applications will be ftIed for relief concurrent with this application
Upon consideration of the above the Presiding Administrative Law

Judge deems the application for permission to refund 400 of the 8 400

freight charges collected comports with Rille 92 Special Docket Applica
tions Rules of Practice and Procedure and section 18 b 3 of the

Shipping Act referred to above and the error asserted and explained is

within the contemplation of the rilles and statutes applicable
Therefore upon consideration of the documents presented herein it is

found
1 There was an error of a clerical or administrative nature corrected

by effective tariff before this application was filed which resulted in

payment ofan overcharge
2 The permission to refund requested overcharge will not result in

discrimination as between shippers
3 The application having been timely filed and having shown

acceptable cause should be granted
Wherefore it is
Ordered
The application be and hereby is granted

S WILLIAM BEASLEY HARRIS
Administrative Law Judge

WASHINGTON D C

December 7 1977



TITLE 46SHIPPING

Chapter IV Federal Maritime Commission

General Order 39 Docket No 77 22

December 8 1977

Part 507 Actions to Adjust or Meet Conditions Unfavorable to Shipping
in the Foreign Trade of the United States

Federal Maritime Commission
Final Rule

The Federal Maritime Commission hereby enacts rules
and regulations pursuant to section 191 b of the
Merchant Marine Act of 1920 46 U S C 8761 b in

order to adjust or meet conditions unfavorable to

shipping in the foreign trade of the United States which
result from discriminatory laws of the Government of

Guatemala These rules require Guatemalan flag car
riers and their associates to pay an Equalization Fee

designed to eliminate the discriminatory diversion of
cargo to those carriers caused by the Guatemalan laws
These rules also require such carriers to ftle Summary
Reports of Cargo Carryings in the U S to Guatemala
Trade and file an Equalization Fee Payment Guarantee
with the Federal Maritime Commission

EFFECTIVE DATE To become effective January 13 1978
FOR FURTHER INFORMATION CONTACT

Francis C Hurney
Secretary

Federal Maritime Commission
Room IlIOl

IlOO L Street N W

Washington D C 20573
202 523 5725

SUPPLEMENTARY INFORMATION
Every sovereign nation has the right to control its commercial

intercourse with other nations Therefore participation by the citizens of

AGENCY

ACTION

SUMMARY
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another nation in the foreign commerce of the United States is a privilege
which may be tenninated conditioned or limited

However the United States does not generally exercise such power
because it recognizes that reciprocal privileges ofcommercial participation
are preconditions to any substantial commercial intercourse The United
States is committed to the general idea that unrestricted participation in
international trade is in the best interest ofboth the United States and her

trading partners It is believed that free trade can be relied upon to
stimulate the most effective and efficient production and distribution of

goods and services redounding to the benefit of all involved This
commitment to the ideals of free trade is a logical extension of our

national belief in market economy and competition in the marketplace
These principles of free trade have found expression in the General

Agreement on Tariffs and Trade GATT the antitrust laws and the

shipping laws of the United States Generally the ports of the United
States are therefore open to the vessels of all nations who wish to

compete to carry our commerce

This commitment to the idea that all persons should be allowed to

compete in the international marketplace does not however constitute

an abandonment of the power of the United States over its own

commerce Quite the contrary the power to control commercial interac
tion with other nations is a power which must be preserved for use

whenever the goods and services of the United States and her citizens are

unnaturally handicapped in the international marketplace by the acts of
other nations When the acts of a foreign nation unfairly tip the delicate
scales of competition in favor of their own citizens or commerce to the
detriment of the citizens or commerce ofthe United States it is only right
and just that the scales be rebalanced This may be done by persuading
the other state to abandon or cease its actions or by balancing the
detriments so as to negate any artificial advantages for the citizens or

commerce of the foreign nation
The power to regulate commerce of the United States is vested with

the Congress by Article I Section 8 Clause 3 of the Constitution It is
well recognized that the power of Congress over foreign commerce is
absolute and may be used for the purposes of retaliation These powers
may of course be delegated by Congress

Section 191 b of the Merchant Marine Act 1920 46 U S C section
576 hereinafter referred to as section 19 is the delegation of such

authority to the Federal Maritime Commission Commission Section 19

authorizes and directs the Commission to make rules and regulations
affecting shipping in the foreign trade of the United States in order to

adjust or meet general or special conditions unfavorable to shipping in the

foreign trade of the United States and which arise out of or result from

foreign laws rules or regulations or from competitive methods or

practices employed by owners operators agents or masters of vessels of

a foreign country

20 F MC
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The types of conditions which the Commission has found to be

unfavorable to shipping in the foreign trade of the United States are

generally set forth by Commission General Order No 22 46 C F R 506

Among these are conditions which preclude or tend to preclllde vessels in

the foreign trade of the United States from competing in a trade on the

same basis as any other vessel and those which are discriminatory or

unfair as between carriers 46 CFR 506 3 a and d

Republic of Guatemala Decree No 41 71 establishes a penalty of 50

percent of the ocean freight charges paid on any goods imported into

Guatemala which are duty free under the Guatemalan Industrial Devel

opment Laws or the Central American Agreement on Tax Incentives for

Industrial Development and which are not carried on Guatemalan

carriers More than 600 importing industries accounting for the vast

preponderance ofOuatemldan imports from the UniteStates qualify for

such duty free status for their imports under the Guatemalan Industrial

Development Lawor the Central American Agreement on Tax Incentives

for Industrial Development
Decree No 41 71 defmes the term Guatemalan carriers as those

carriers owned by the State Guatemala or in which the State has a

majority interest or those private enterprises of which the capital is at

least 75 percent Guatemalan and their vessels are of Guatemalan registry
and Iuive a capacity of no less than 2 000 tons Guatemldan carriers may

contract for the services of foreign carriers known as associated

carriers in which case duty free goods may be transported by the

associated carriers to Guatemala without being subject to the aforemen

tioned 50 percent penalty
Coordinated Caribbean Transport Inc CCT issuch an associated

carrier Pursuant to Article 3 of Guatemalan Decree 41 71 CCT and
Flota Mercante Gran Centro Americana S A a Guatemalan flag carrier

known as Flomerca have entered into an agreement of association

whereby CCT pays Flomerca 2 25 ofall the revenue CCT earns on

cargo carried to Guatemala in return for the privilege of having CCT

cargo exempted from the charges provided for in Article 3 of Decree No

41 71
On July I 1975 Delta Delta Steamship Lines Inc ftled apetition

with the Commission seeking relief under section 19 Merchant Marine

Act 1920 from the effects of Decree No 41 71 Delta also filed a

complaint under seotion 301 ofthe Trade Act of 1974 with the Special
Representative for Trade Negotiations STR

On July 25 1975 the Commission served fact finding Orders under
section 21 of t e Shipping Act 1916 46 U S C 820 on all carriers

serving in the trade between the U S Atlantic and Gulf Coasts and

Guatemala The STR also held hearings on the Delta complaint on

September 25 and 26 1976

Based upon the information gleaned from the section 21 Orders the

hearings before the STR and other information available to theCommis
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sion the Commission ascertained that cargoes subject to Decree 41 71
carried by U S vessels not associated with Guatemalan flag carriers were

being fined by the Government of Guatemala Furthermore the prepon
derance of goods transported from the United States of Guatemala were

subject to the Decree 41 71 penalties Shippers were also discouraged
from shipping any cargo on U S vessels because they could not
determine which cargo was subject to Decree 41 71 and which cargo was

not

Those circumstances resulted in the diversion of cargo from U S and
nonassociated carriers to the carriers of Guatemala and their associates
Furthermore delays in the transportation ofgoods had occurred because
of the limited capacities of the Guatemalan carriers Clearly U S carriers
had been discriminated against and potential entrants into the U S
Guatemalan trade had been discouraged if not precluded

The Commission therefore found that not only was Decree 41 71
discriminatory on its face but that its implementation had created
conditions unfavorable to shipping in the foreign trade of the United
States

By letter dated December 4 1975 the Chairman of the Commission
notified the Secretary ofState of the Commission s findings in this matter
The Chairman s letter asked the Department ofState to seek adiplomatic
resolution of the problem and advised that absent such resolution by
February 14 1976 the Commission would have no recourse but to

promulgate a final regulation that would impose countervailing fees on

Guatemalan carriers and associated carriers transporting goods from the
United States which are to lle imported duty free into Guatemala

On February 4 an earthquake devastated Guatemala and the Commis
sion agreed at the request of the Department ofState to postpone the

implementation of this regulation
In light of the lack of progress in the diplomatic negotiations with the

Government ofGuatemala the Chairman of the Commission notified the

Secretary ofState on August 16 1976 that the Commission had decided
to issue a proposed rule pursuant to the authority of section 191 b of
the Merchant Marine Act 1920

Issurance of this rule was again postponed on the basis ofassurances

by representatives of the Guatemalan flag lines that a satisfactory
resolution of the problem would be forthcoming However this contem

plated resolution failed to materialize and negotiations reached an

impasse Therefore a proposed rule was issued and interested parties
were given an opportunity to comment

Comments to the proposed rule were received from Delta Steamship
Lines Inc Delta Crowley Maritime Corporation Crowley Sea Land
Service Inc Sea Land Transportation Institute Dow Chemical Latin
America Dow the Embassy of Guatemala and Marine Chartering Co

Inc Marine Chartering
Delta commented that the Government of Guatemala has again been
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fining the importers of exonerated cargoes carried by Delta s vessels

Delta asserts that the Guatemalan lines have not only failed to resolve the

problems in the U S Guatemalan trade which they had assured the

Commission they would do in return for holding any section 19 action in

abeyance but that the Guatemalan Lines had deliberately caused the

imposition offines against cargo carried by U S vessels to be reactivated

Delta also points out that during the comment period of these rules

Decree No 2 77 was introduced in the Congress of Guatemala Decree

No 2677 which has yet to be transmitted by the Guatemalan Congress
to the President ofGuatemala for signature would repeal Decree 4171

but retain a similar discrimination against U S vessels Instead of

penalizing the users of U S carriers by imposing a fine of 50 percent of

the ocean freight rate Decree No 2 77 would punish users of U S

carriers by denying them the duty tax free benefits on the imports which

are provided by their industrial development laws In light of the failure

of both commercial and diplomatic negotiations Delta asserts that the

Commission has no recourse but to proceed with the promulgation of

countervailing regulations
Crowley states that their affiliated companies namely GulfCaribbean

Marine Lines Inc and Trailer Marine Transport Corporation have had

numerous audiences with officials of the Government of Guatemala and

Guatemalan flag lines in the previous year in an attempt to participate in

the movement of cargo from U S to Guatemala Crowley states

We h ve been totally unsuccessful in securing the desired waivers of penalties 50 of

ocean freight imposed by Guatemalan Decree 41 71 Our most recent meeting with

Guatemalan authorities was durinll the week of July 18

Crowley like Delta asserts that the new Guatemalan Shipping Law 6

77 would be if finally adopted just as discriminatory to United States

flag line carriers as Decree 41 71 Crowley therefore also supports
promulgation of countervailing fees on Guatemalan carriers and their

associates
Sea Land fully supports the Commission s proposed rulemaking to

establish countervailing fees on favored Guatemalan carriers However
Sea Land suggests that the EqualiZl1iOIl Fee be assessed against all cargo

carried by Guatemalan carriers and refunds be given for cargo identified

and proven to be not exempt Sea Land also sugaests that the Commis

sion require the Equalization Fee to be passed on to the shippers in full

On the whole we fmd Sea Land cl comments to be well made Since
we have found that most of the cargo moving to Guatemala does receive
the benefits of the industrial incentive laws and that the Government of

Guatemala keeps the identity of importers who are granted duty free

status from being revealed we are amending the final rules to require the

favored carriers to pay an Equalization Fee on all cargo and make a

specific request for a refund of the Equalization Fee for any shipment
which does not eqioy a duty free status under the industrial incentive

20 F M C



RULESCONDlTIONS UNFAVORABLE TO SHIPPING 335

laws Refunds will not be granted for cargoes which have been subjected
to penalties under Decree No 41 71 in the past and will be granted only
for cargoes which are clearly ineligible for duty free status under the
industrial development incentive laws

The Equalization Fee is expected to be passed through the carrier to
the shipper The Commission recognizes that the favored carriers may
attempt to absorb the Equalization Fee but does not expect such an

absorption to occur The Commission will not at this time require any
amendments to any carrier s tariff If however it appears that the
Equalization Fee by itself does not stem the artificial diversion of cargo
further measures will be taken

The Transportation Institute a maritime industry research organization
comprised of 140 member shipper companies also supports issuance of

countervailing regulations The Transportation Institute states that

Because U S shippers often could not know the tax status of their exports until they
were landed and because the same commodity was sometimes subject to the penalty
and at other times exempt the Decree created chaos and uncertainty in the U S
Guatemalan trade and was tantamount to 100 percent exclusion of U S carriers

It also asserts that the Decree has caused delays in transportation and

discourages new entrants into that trade
The Transportation Institute therefore concludes that countervailing

regulations are required otherwise other nations will be encouraged to
establish similar discriminatory laws

Dow also supports the proposed rules alleging that Decree 41 71 has
caused it to suffer economic loss lost business and other undue hardships
In support of these allegations Dow states

A To date Dow cargo routed to Guatemala on U S flag vessels have been fined
more than U S 12 000 by the Guatemalan government

B To avoid such fines Dow has been required to ship on vessels of Guatemala flag
lines f

e
Flomerca and Armagua These lines offer relatively poor sailing schedules

due to their shortage of vessels and the fact that their existing vessels are comparatively
old This poor service has caused us to lose business due to our inability to ship our

products on a timely basis
C Dow has suffered severe economic loss due to the fact tha these lines are generally

restricted to break bulk service We have consistently sought containerized service from
these lines so that our losses and damages could be controlled and hopefully reduced
To ilate Flomerca still does not offer container service Only recently Armagua began
to offer containers in limited numbers to Santo Tomas This limited service is hardly
adequate to cover Dow s needs much less other U S shippers Due to Decree 41 71

we continue to suffer financial losses as a result of lost and damaged cargo because we

must ship on favored carriers using what we consider inadequate service
D Two favored carriers do operate Ro Ro ships from Miami So as to take

advantage of this more frequent service offered by these favored carriers we must

move our cargo to Miami from our principal manufacturing sites in Freeport Texas
freight premium 29 ton Plaquemine Louisiana freight premium 13 ton or Midland
Michigan freight premium 35 ton

This service is obviously not the most economical or timely However these Miami
services do offer frequent sailings and house to house containerized service This allows
Dow the alternative of shipping break bulk and possibly suffering severe losses or
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damaged cargo or paying premiums and shippina via Miami By comparison two U S

carriers Sea Land and Delta offer containerized service from the Gulf and Sea Land

offers service from the North Atlantic Due to Decree 41 71 however Dow is unable to

utilize these superior alternatives without subjecting Dow cargoes to SO fines by the

Guatemalan government
E The favored carriers of Guatemala have no regularly scheduled service from

Europe and the Far East Because of Decree 41 71 Dow and other U S exporters are

restricted to Guatemalan flag lines and associates while Dow s foreian competitors are

free to ship to Guatemala on any line that offers acceptable rates and service As a

result Dow continually faces loss of business to foreign competition
F While Dow and its customers have continually sought waivers so that Dow could

better service the Guatemalan market through a variety of carriers these requests have

always been denied When Dow has shipped on U S flag carriers and those cargoes

were fined Dow has had to absorb this additional expense

Dow concludes that it is unfortunate but nevertheless necessary that

countervailing regulations are required to provide U S flag lines equal
access to cargo being shipped to Guatemala

Marine Chartering as managing agents ofLineas Maritimas de Guate

mala S A submitted comments requesting the postponement of this

rulemaking because of the passage of Decree 2677 Marine Chartering
asserts that with Decree 41 71 no longer in effect Commission action will
be no longer necessary

The Embassy of the Government of Guatemala also submitted a

comment The Embassy forwarded the following message from the

President ofFlomerca

Please inform FMC that proposed Law modifying Decree 41 71 is pending approval of

Congress of the Republic and therefore we request to postpone enactment of proposed
actions against Guatemalan Shipping lines

The Embassy points out that new shipping law Decree 2677 now with
the Congress of Guatemala replaces Decree 41 71 with the purpose of

eliminating any conflict with section 19 Merchant Marine Act of 1920

Contrary to the assertions of Marine Chartering Decree 2677 has not

yet been fOlwarded to the President ofGuatemala for signature However

even if that Decree were to be implemented many of the problems would
still remain One type ofdiscrimination would merely be substituted for

another which would probably also require countervailing action by the
Commission

The comments of Delta Dow Crowley Sea and and the Transporta
tion Institute firmly establish that the conditions unfavorable to shipping
in the foreign trade ofthe United States have not been abated despite our

repeated oQiections to the Government ofGuatemala Since our remonstr

ances have been met with refusal the Commission will exercise the

authority delegated by Congress to acljust or meet conditions unfavorable
to shipping in the foreign trade of the United States which have been and
continue to be resulting from the laws and acts of the Government of
Guatemala

This rule imposes an Equalization Fee on all Guatemalan vessels and
the vessels of their associated carriers transporting goods from the United
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States to Guatemala which may be imported into Guatemala duty free
under the Guatemalan Industrial Development Laws or the Central
American Agreement on Tax Incentives for Industrial Development This

Equalization Fee amounting to 50 percent of the freight charges is
calculated to offset the penalty imposed under Decree No 41 71 for the

transportation ofsuch goods on carriers other than Guatemalan carriers
or associated carriers Furthermore the Commission will by notice in the
Federal Register adjust the level of the Equalization Fee to any extent

necessary to adjust or meet the level of discrimination imposed by the

Republic of Guatemala Thus the Equalization Fee is designed to

eliminate the discriminatory diversion of cargo to certain carriers in the
U S to Guatemala trade resulting from Decree No 41 71 and to place
all carriers in those trades on an equal competitive footing Guatemalan
carriers and associated carriers which are authorized under Decree No
41 71 to transport duty free goods from the United States to Guatemala
will be designated as favored carriers

Pan American Mail Line Inc Pan Am has notified the Commission
that their affiliations with Flomerca have ceased and that the joint Pan
AmFlomerca service known as Flomerca Trailer Service is now being
exclusively operated by Pan Am Pan Am db a Flomerca Trailer Service
has therefore requested that Flomerca Trailer Service be deleted from the
list of favored carriers

The Commission is not convinced however that Pan Am d b a

Flomerca Trailer Service is not still associated with Flomerca and

receiving benefits under Decree 41 71 We are therefore issuing an Order
under Section 21 of the Shipping Act 1916 directing Pan Am to produce
such information as will allow the Commission to determine whether their

associated carrier status has indeed ceased Ifan analysis ofPan Am s

response to the section 21 Order shows that Pan Am db a Flomerca

Trailer Service is no longer receiving the benefits and privileges of an

associated carried under Decree 41 71 thenFlomerca Trailer Service will

be deleted from the list of favored carriers

A favored carrier must file an Equalization Fee Payment Guarantee
with the Commission to ensure that all Equalization Fees will be paid
The Equalization Fee Payment Guarantee must be in an amount equal to

one sixth of the total freight charges earned by the favored carrier on

cargo which it loaded in the United States for unloading in Guatemala

during the preceding twelve months or equal to 75 000 whichever is

greater It is believed that this amount would be adequate to cover the
total Equalization Fees which any favored carrier might accrue and not

pay in a timely fashion

A procedure is established for the favored carrier to report data

pertaining to each voyage from the United States to Guatemala by each

vessel of the favored carrier including the freight charges on which

Equalization Fees must be paid Such reports would have to be filed with

the Commission within four calendar days following departure ofeach
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vessel from the United States and be accompanied by the Equalization
Fee arising from that particular voyage Failure to comply with the

requirements of this rule could result in the detention of any velisel

owned operated or carrying cargo for the account of such favored

carrier
The final rules allow for any Equalization Fee Payment Guarantee

certified check or Surety Bond to be used to satisfy any unpaid
Equalization Fee which is delinquent for more than 15 days The time

period of 15 days has been adopted because the Commission is of the

opinion that a longer period would merely encourage delinquency and

that 15 days is long enough for the carriers to clear up any unforeseen

difficulties in paying an Equalization Fee

Therefore pursuant to Section 19 1 b of the Merchant Marine Act

1920 46 U S C section 876 1 b and Sections 21 29 32 and 43 of the

Shipping Act 1916 46 U S C section 820 828 831 841a the Commis
sion hereby enacts Part 507 Title 46 CFR

SEAL S FRANCIS C HURNEY

Secretary

Thetext ofthe amendment lueprinted in 46 C P R 507
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 522

HERCULES INTERNATIONAL TRADE CORP LTD

v

PACIFIC WESTBOUND CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

December 14 1977

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on December 14 1977

It is Ordered That applicant is authorized to refund 1 077 05 of the
charges previously assessed Hercules International Trade COrp Ltd

It is further Ordered That applicant shall publish promptly in its
appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 522 that effective February 9 1977 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
during the period from February 9 1977 through April 15 1977 the rate on Ethyl
Cellulose is l3l 00W subject to all applicable rules regulations terms and conditions
of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 522

HERCULES INTERNATIONAL TRADE CORP LTD

v

PACIFIC WESTBOUND CONFERENCE

November 22 1977

ERRATA

The following corrections should be made in the initial decision in this
proceeding served November 21 1977

1 Delete footnote 4 on page 1
2 The last sentence on page 4 amended to read The application

should be granted in the amount of 1 07705

S JOHN E COORAVE
Administrative Law Judge

j
I
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 522

HERCULES INTERNATIONAL TRADE CORP LTD

v

PACIFIC WESTBOUND CONFERENCE

Adopted December 14 1977

Application granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

The Pacific Westbound Conference seeks permission to refund a

portion of the freight charges on a shipment of Ethyl Cellulose from
Norfolk Virginia to Yokohama Japan The shipment weighing 21 373
Ibs and measuring 867 cu ft was carried aboard Japan Line s MV
Pacific Arrow under a bill of lading dated April 14 1977 2 The rate

applicable at the time of shipment was 12100 per kilo ton or cubic meter
whichever produces the greater revenue and on this basis aggregate
freight charges of 3 216 18 were collected 3 The rate sought to be applied
is 13100 per kilo ton subject to a minimum of 36 000 Ibs which would
have resulted in aggregate freight charges of 2 139 13 Permission is
sought to refund 1 077 05 4 As they are set forth in the application the
circumstances said to justify the refund are

Per PACIFIC WESTBOUND CONFERENCE INTERMODAL TARIFF 8 FMC
15 ICCI

Original and 1st revised page 511 item 581 322030 clearly stated rate on basis kilo
ton 2204 62 only when 2nd revised page 511 of tariff filed effective 2 977 kilo ton
basis omitted from page in error by tariff agent and not corrected on proofreading Such
omission caused illegal rate increase on less than 30 days advance notice Japan Line
Ltd became party to the rate filing on 2 2177 The shipment in question originated from
Norfolk 3 28 77 and laden on board vessel 414 77 The error in tariff filing noted
between time cargo originated Norfolk and time laden on board vessel Oaklandand

was corrected by 7th revised page 511 effective 415 77 Shipper and carrier were

I This decision became the decision ofthe Commission December 14 1977
2 The shipment moved by rail from Norfolk to Oaklandunder arail bill oflading dated March 8 1977
3 The actual rate assessed was 13100 percu meter
4 The correct figure is ofcourse 77 05 3 216 18 minus 2 139 13 leaves 77 05
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unaware of this inadvertant erroneous error until shipment covered by this Special
Docket was already enroute in joint railwater service This shipment was cause for
discovery of error and its immediate correction Since incorrect rate was not a result of
Conference action and was effected on less than 30 days notice shipper is entitled to
freight assessment based on kilo ton minimum 36 000 and not on kilo toncubic meter

whichever creates greater revenue

Section 18 b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 6b Special Docket Applications Rules of
Practice and Procedure 46 CPR 502 92 a set forth the applicable law
and regulation The pertinent portion of 18b 3 provides that

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a new tariff with the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Therefore upon consideration of the documents presented by the
Applicant it is found that

I There was aclerical error which resulted in the failure to extend the
rate now sought to be applied

2 The refund requested will not result in discrimination as between

shippers
3 Prior to applying for the refund a new tariffwas filed setting forth

the rate upon which the refund is to be based
4 The application was filed within 180 days of shipment
The application should be granted but only in the amount of 77 05

WASHINGTON D C

November 21 1977

S JOHN E COGRAVE
Administrative Law Judge

5 For other provisions and requirements see f lB b3 and f 502 92 of the Commission s Rules of Practice and
Procedure 46 CPR S02 92 a e
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SPECIAL DOCKET No 519

BUCKLEY FORSTALL INC

v

GULF EUROPEAN FREIGHT ASSOCIATION FOR COMBI LINE

NOTICE OF AOOPfION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

December 14 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on December 14 1977

It is Ordered That applicant is authorized to refund 116 04 of the

charges previously assessed on the condition that the parties on or before

February 16 1978 either amend the complaint to substitute M Braun

schweig Co as the nominal complainant and supply the certification

required by the Rules ofPractice or Buckley Forstall Inc submit an

affidavit that it is acting as agent for M Braunschweig and will remit the

refunded monies to the latter

It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 519 that effective March 11 1977 for purposes of refund
or waiver of freight charges on any shipments which may have been shipped during the
period from March II 1977 through April I 1977 the rate on Coffee Sweepings
packed including Green Coffee rejected by USDA is 96 75W subject to all applicable
rules regulations terms and conditions of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated

within 60 days of service of this notice and applicant shall within five
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Commission of the date and manner ofdays thereafter notify the

effectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DOCKET No 519

BUCKLEY FORSTALL INC

v

GULF EUROPEAN FREIGHT ASSOCIATION FOR COMBI LINE

December 5 1977

ERRATA

Since the issuance of the initial decision applicant has informed me

that there was a typographical error in the application The figure
1 144 38 should have been 1 044 38 This necessitates the following

changes in the initial decision
1 On page 1 next to last sentence change 1 14438 to 1 044 38
2 Delete footnote 4 on page 1

3 On page 3 delete 16 04

4 On page 4 change 16 04 to 116 04

S JOHN E COGRAVE

Administrative Law Judge
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SPECIAL DoCKET No 519

BUCKLEY FORSTALL INC

v

GULF EUROPEAN FREIGHT ASSOCIATION FOR COMBI LINE

Adopted December 14 1977

Application granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE 1

The Gulf European Freight Association fot Combi Line seeks

permission to refund a portion of the freight charges on a shipment of

green coffee sweepings from New Orleans Louisiana to Antwerp
Belgium The shipment weighing 24 180 Ibs moved on the Combi Line
vessel Captain Lygonos under bill of lading No 20 dated March 25

1fJ77 The rate applicable at the time of shipment was 10750 W2 and on

the basis of that rate Combi Line collected from M Braunschweig Co

aggregate freight 1 160 42 The rate sought to be applied is 96 753 under

which the aggregate freight would be 1 144 38 Permission to refund

116 04 is requested 4

The circumstances which are said to support the refund as they are set

out in the application are

At a meeting of March I 1977 the Gulf European Freight Association agreed to file a

rate of 96 7S W on Coffee Sweepings packed including Green Coffee rejected by the
U S D A effective as of March 11 1977 See Page I of Minutes of G E F A Meeting
of March I 1977 filed with the Federal Maritime Commission

The office of the Gulf Associated Freight Conferences which files all tariff rates for
the Gulf European Freight Association failed to file the appropriate tariffcorrection

At time of shipment the shipper was billed at the tariff rate of 107 S0 W and the
amount of 1160 42 was paid However the shipper had already been informed that the

rate on the commodity in question would be reduced to 96 7S W as of March 11 1977
and he seeks refund in the amount of 116 04

I This d ision became the decision of the Commission December 14 1977

2 Gulf European Freiaht Association Tariff 2 FMC 2 15th Rev Paae 55

3 Gulf European Freight Association Tariff 2 FMC 2 16th Rev Page 55
4 The 116 04 fiaure is ofcoune wrong The correct figure is 16 04 i e 1 160 42 minus 1 144 38 leaves 16 04
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When the error was discovered on April I 1977 the office of the Gulf Associated
Freight Conferences immediately tiled the rate of 96 75 W by telex effective as of
April I 1977

Combi Line therefore requests permission to refund 116 04 to Buckley Forstall
Inc

Section 18 b 3 ofthe Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 6 b Special DocketApplications Rules of
Practice and Procedure 46 CFR 502 92 a set forth the applicable law
and regulation The pertinent portion of 18 b 3 provides that

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failing to tile a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund tiled a new tariff with the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be tiled with the Commission
within 180 days from the date of shipment S

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Therefore upon consideration of the documents presented by the

Applicant it is found that
1 There was a clerical error which resulted in the failure to extend the

rate now sought to be applied
2 The refund requested will not result in discrimination as between

shippers
3 Prior to applying for the refund a new tariff was filed setting forth the

rate upon which the refund is to be based
4 The application was filed within ISO days ofshipment
From the foregoing it would appear that the application should be

granted however one requirement has not been met The nominal

complainant here is Buckley Forstall Inc and permission is sought to

refund 1l6 04 16 04 to the complainant Yet the application itself
shows that Combi Line collected the freight charges from M Braun

schweig Co in Antwerp All special docket applications seeking to refund

freight monies must be accompanied by a certification that the person to

whom the refund is to be made actually paid the freight charges
However since the application is in all other respects proper rather than

deny the application outright 60 days will be allowed to afford the parties
an opportunity to either amend the complaint to substitute M Braun

schweig Co as the nominal complainant and supply the necessary
certification or to allow Buckley Forstall Inc to submit an affidavit

5 For other provisions and requirements see fi 18 b 3 and fi 502 92 of the Commission s Rules of Practice and

Procedure 46 CPR 502 92 a c
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that it is acting as agent for M Braunschweig and will remit the refunded
monies to the latter

The 60 days here granted shall run from the date of service of this

decision and if the parties comply with the conditions set forth above the
application should be granted but only in the amount of 16 04

8 JOHN E COORAVE
Administrative Law Judge

WASHINGTON D C
November 21 1977
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DoCKET No 77 36

OCEAN DRILLING EXPLORATION CO

v

KAWASAKI KISEN KAISHA LTD

NOTICE OF ADOPfION OF INITIAL DECISION

January 11 1978

No exceptions having been filed to the initial decision in this proceed
ing and the Commission having determined not to review same notice is

hereby given that the initial decision became the decision of the
Commission on January 11 1978

Accordingly Kawasaki Kisen Kaisha is hereby ordered to pay to Ocean

Drilling and Exploration Co the sum of 8 40145 with interest at 6 to

begin within 45 days of the date of service of this decision unless the full
amount is paid prior thereto provided that within 15 days of the date of
service Ocean Drilling submits data demonstrating the correctness of the
claimed amount Failing this the amount to be refunded shall be 8 36651

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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No 77 36

OCEAN DRILLING EXPLORATION CO

v

KAWASAKI KISEN KAISHA LTD

December 20 1977

Respondent found to have overcharged complainant 8 40145 Reparation awarded

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

This complaint by Ocean Drilling Exploration Co alleges that

Kawasaki Kisen Kaisha Ltd KKK overcharged Ocean Drilling on some

shipments of Oilwell Equipment Claims for the alleged overcharges
were filed with Kerr Steamship Company Inc the agent of KKK in

New Orleans Louisiana These claims were rejected by Kerr on the basis
of a rille in the Far East Conference Tariff No 26 FMC No 8 which

limits the tiling ofovercharge claims to not later than six months from the
date of shipment With the rejection of its claims Ocean Drilling tiled the

complaint here requesting that the overcharge claims be decided pursuant
to the shortened procedure outlined in Subpart K of the Commission s

Rules ofPractice and Procedure 46 CPR 502 181

The complaint was served on Kerr as the agent for KKK In the notice

accompanying the complaint KKK was told that shoilld it consent to the

shortened procedure an answering memorandum had to be submitted
within 25 days of the date of service ofthe complaint By the same notice
KKK was informed that if it did not agree to the shortened procedure an

answer to the complaint had to be tiled within 20 days after the date of

service stamped on the complaint unless additional time is permitted
under Rule 64 2 KKK neither agreed to the shortened procedure

1 This decision became the decision of the Commission January 11 1978

2 Rule 64 allows 30 days toanswer if a respondent resides in Alaska or beyond the Continental limits of the United

States
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nor fIled an answer to the complaint and on September 21 1977 Iissued
an Order to Show Cause Why Default Judgment Should Not be Entered
In that order I gave KKK until October 15 1977 to either 1 file an

answer to the complaint together with an affidavit stating the reasons for
failing to fIle a timely answer or 2 furnish a statement that it did not

dispute the allegations and did not object to an award of reparations on

the basis of those allegations Failure to do either was deemed to be an

admission that KKK did not intend to defend against the allegations and
did not object to the entry of a default judgment The October 25th
deadline passed with no response from KKK

At this point with unsupported allegations of the complaint before me
I issued on October 28 1977 pursuant to Rule 64 an Order for Further
Proof in which Ocean Drilling was to furnish such documentary proof in

support of the complaint as was in its possession Then on November 7
1977 I received a letter from Kerr referring to my order of September
20th and stating

We can only reiterate our refusal to refund the disputed amount Existing FEC tariff
rules do not permit such refunds on claims presented later than six months after
shipment and any departure from these rules of the FMC approved agreement would be
in violation of the Conference Agreement to which our Principals Kawasaki Kisen
Kaisha are party

The letter closes with apologies for the delay in response which was

entirely unintentional 3

At an extension of time Ocean Drilling on November 28 1977

complied with my order to furnish further proof In response to that order
Ocean Drilling furnished

1 Copies ofbills of lading Nos 3 and 4 dated July 13 1975 issued by
Kawasaki Kisen Kaisha

2 Copies ofthe export declaration covering the shipments
3 A copy of Far East Conference Tariff No 26 Third Revised Page

518 listing a project rate to Kobe Japan on Oil Well Drilling Rigs Parts
and Accessories as covered by Item 982 100500

4 A copy ofa letter from Kerr dated February 18 1977 stating that it
would settle the overcharge claims against them on the basis of 11845
W M 4

The complaint states that under KKK bills of lading 3 and 4 shipments
described on those bills as 57 packages Oilwell Equipment weighing
247 767 pounds and measuring 9 175 cubic feet moved from Houston
Texas to Kobe Japan aboard the KKK vessel Navada Maru KKK
assessed the following freight charges on the shipments

1 This response is quite simply evasive No reason is given for the total lack of response to the complaint in this

case nor is the unintentional delay whether it is in response to the complaint or to my order in any way explained
FinaUy Kerr itself has appeared in a number of Commission proceedings and should be familiar with the proper
method of dealing with a formal complaint against it

4 The record does not ofcourse show just what prompted Kerr to later revoke the six month rule Possibly it was

a refusal by the Conference or KKK tohonor the settlement offer
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TOTAL
B L4
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Oeeall Freight Rate Amoulll

26 690 Ibs IS2 6S12ooo Ibs 2 037 11

2 009 cu ft IS2 6S140 cu ft 7 666 8S

HIL Charges
26 290 27 2S12OOO Ibs 3S8 30

2O S10 26 00 2000 Ibs 266 83

10 329 09

Oeeall Freight Rate Amoullt

46 064 Ibs IS2 652ooo Ibs 3 SlS 8S

6 322 cu ft IS2 6S140 cu ft 24 126 33

HIL Charges
S8 OOO Ibs 43 40 2000 Ibs 1 2S8 6O

ElL Charges
3 336 cu ft 7 4S14O cu ft 6233

9 900 Ibs 7 4S12ooo Ibs 36 88

284 cu ft 17 40 40 cu ft 123 S4

29 682 S3TOTAL

On December 9 1976 Ocean Drilling through its freight au4iting agent
filed overcharge claims 3905 and 3906 with respondent requesting a refund

in the amount of 8 401045 on the ground that the freight charges were

not in order The complainant goes on to allege that

Respondent by its letter of April 19 1977 to complainant s freillht audit allency

ignored the issue of the claims merits and did not request additionalproof in support of

the claims but denied the claims on the basis of a technical tar1ft role which limits the

fiUng of overcharge claims to not later than six months after date of shipment

Ocean Drilling then goes on to allege that tariff Item 7 b is in

violation of Paragraph 502 302 Title 46 which provides for a two year

statute of limitations 6 Finally it is alleged that the reSJOndent applied an

improper rate I52 65W M to the shipments of Oil Drilling Equipment
and that the proper rate should have been 11845 WM A violation of

section 18 b 3 is alleged and reparation in the amount of 8 40145 is

sought 7

There are only two issues presented by the complaint 1 What was

the proper rate for the shipments in question and 2 Does the six
month rule act to bar an award of reparation on a complaint filed within

the two year statutory period of limitation
To deal with the latter first It is almost inconceivable that anyone

would at this late date invoke the six month rule as ground for refusal to

5 Ocean Drilling has unfortunately used the term respondent to mean both Kerr and KKK 80 it ia not p088ible to

tell whether it was Kerr orKKK whicb bLvoked the aix month rule Slnee aU of the corrospond nceof record has

been with Kerr it soeIDS morethan probable that it was Kerr which invoked therule on April 19 1977 This docs not

explain its offer to settleon February 18 1977
6This reference is to theCommission s Rules of Practice and Procedure The two year statute of limitations is

written into law in Section 22 of the Shippina Act 1916 46 U S C 821
1 Usina SI18 45 rate I compute the total chafies at 31 644 51 Subtractina thi from the total chars US lled

40 011 30 loaves an overcharge of 8 366 79 ThUB It would appear that there hal been an overclaim of 34 66

However rather than reduce the claim by that much complainant will be given an opportunity to supply Its on

computations showing that the amount claimed is proper
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properly respond to formal Commission process That no mere conference
rule can work to oust the Commission of its statutory jurisdiction should
even without case precedent be obvious even to the most oblivious
However there is precedent See e g Time Limit on the Filing of
Overcharge Claims 10 F M C I 1966 Proposed Rule Time Limit on

Filing Overcharge Claims 12 F M C 298 1 9 8

The bills of lading show that the commodity shipped as Oilwell

Drilling Equipment The export declaration for the shipments show the
commodity as Parts Accessories and Attachments for Well Drilling
Machines FEC tariff Item 982 100500 shows a rate noncontract of

1l845 W M for Oil Well Drilling Rigs Parts and Accessories To
Kobe Only Thus the documents submitted by Ocean Drilling show
that the proper rate to be applied to the shipments in question was the

1l845 W M provided in Item 982 1005 00 and not the 152 65 rate

charged by KKK Even Kerr announced that the proper rate was 1l845
and but for the six month rule would apparently have satisfied the claim

Accordingly Kawasaki Kisen Kaisha is hereby ordered to pay to Ocean

Drilling and Exploration Co the sum of 8401 45 with interest at 6 to

begin within 45 days of the date of service of this decision unless the full
amount is paid prior thereto provided that within 15 days of the date of
service Ocean Drilling submits data demonstrating the correctness of the
claimed amount Failing this the amount to be refunded shall be 8 36651

WASHINGTON D C

December 20 1977

S JOHN E COGRAVE
Administrative Law Judge

8 This case offers but one example of the need to institutea rule making proceeding which would ultimately require
that every conference which has or in the future adopts a six month rule must include in that rule a statement that

invocation of the rule against ashipper cannot bar the shipper from seeking redress from theCommission Such arule

would serve a tofoId purpose On the one hand it would afford unaware shippersof their rights while on the other it

would preclude the kind of tactics employed by respondent here
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INFORMAL DOCKET No 3791

ROYAL CATHAY TRADING CO

v

SEAWAY EXPRESS LINES

NOTICE OF DETERMINATION NOT TO REVIEW

December 21 1977

Notice is hereby given that the Commission on December 21 1977

deteJlllined not to review the decision of the Settlement Officer in this

proceeding served December 8 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DocKET No 3791

ROYAL CATHAY TRADING Co

v

SEAWAY EXPRESS LiNES

DISMISSAL OF PROCEEDING I

December 8 1977

Royal Cathay Trading Co complainant filed this informal complaint
against Seaway Express Lines respondent on December 20 1976
covering two shipments While a violation of the Shipping Act 1916 is
not alleged it is presumed to be Section l8 b 3 which prohibits the
assessment of freight charges in excess of those lawfully applicable at the
time ofshipment

The complainant was the consignee of two shipments of bambooware
from Chung I Trading Co Ltd Keelung Taiwan loaded on board the
MANCHESTER CONCEPf on November 18 1974 under bills of lading
KSF 2 and KSF4 for which the port ofdischarge was indicated as San
Francisco California Complainant s place of business is in San Fran
cisco The vessel discharged at Oakland The equalization claims are
based on the excess ofthe trucking rates from Oakland to San Francisco
paid by complainant over the drayage rates within San Francisco

The claims are based on Rule 9 of respondent s Freight Tariff No 7
FMC No 7 which provides

CARGO DISCHARGED AT OTHER THAN BILL OF LADING PORT
When the ocean carrier discharges cargo at a terminal port other than the port named

in the ocean bill of lading the oceancarrier shall arrange at its expense for movement
via rail truck or water of the shipment from port of actual discharge

A To ocean carrier s terminal dock at port of destination declared on the bill of
lading in the case of cargo which has been entered through customs at the port of
discharge The ocean carrier may forward such cargo direct to a point designated by the
consignee provided the consignee pays the costs which he would normally have incurred

I Both parties having consented to the informal procedure of Rule 19 46 CFR 502 301 304 as amended this
decision will be final unless the Commission elects to review it within 15 days from the date ofservice thereof

Complainant has submitted freight bills covering the truck movements via P R Motor Express ofthe subject
shipments from Oakland to San Francisco Complainant also submitted copies of the bills of ladings which indicate
San Francisco as the portof discharge
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either by rail truck or water to such point if the cargo had been discharged at the
terminal port named in the ocean Bill of Lading or

On November 3 1975 complainant filed a claim with respondent After

allegedly receiving four unanswered tracers respondent advised complain
ant in the beginning of October 1976 that it would receive payment within
the next few weeks As indicated above complainant filed this claim with
the Commission on December 20 1976

This proceeding covers two claims both covering port equalization
The first claim covers a movement by P R Motor Express from Oakland
to San Francisco on December 16 1974 The claim was not filed received

by the Commission until December 20 1976 It could be inferred that

this claim was not filed within the two year statutory limit set in Section
22 of the Shipping Act 1916 However reference is made to the

Commission s Order on Remand in Docket No 761 CSC International
Inc v Orient Overseas Container Line Inc served July 12 1976
wherein it held

The law is well settled that a cause of action based upon a claim for reparation accrues

at the time of shipment or upon payment of freight charges whichever is later Aleutian
Homes Inc v Coastwise Line et al 5 F M B 602 611 1959 United States of
America v Hellenic Lines Limited 14 F M C 255 260 1971 V S ex rei Louisville
Cement Company v IC C 296 U S 638 644 1917

P R Motor Express Freight Bill No 05814 dated December 16 1974
was paid by complainant with its check number 9857 dated March 19
1975 covering both shipments which are the subject of the claim
Therefore this claim was filed within the two year statutory limit of
Section 22 of the Act

The first part oCClaim No RCll covers a movement of Bambooware
MANCHESTER CONCEPf B L KSF 2 from Oakland to San Fran

cisco weighing 13 709 pounds shipped as 20 000 pounds to Ulke advantage
of the lower 98 cent rate i e

Oakland to S F 13 709 as 20 000 98
sic
1

196 00
3 40
2 00

2040
1420

41

142 61
58 79

S F to S F 13 709 03
1

Freight equalization

The second Part ofClaim No RC ll covered a December 23 1974
movement of Bambooware MANCHESTER CONCEPf B L KSF4
from Oakland to San Francisco which moved by P R Motor Express
weighing 5 291 pounds

20 F M C
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340
119

119 93
60 85

61

6146
5847

Oakland to S F 5 291
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12 18
sic
1

S F to S F 5 291 115

1

Freight equalization

Both claims were timely filed

Respondent has submitted a copy of its letter dated January 17 1977
to complainant forwarding its check for 117 26 covering this claim in
full Under letter of June 20 1977 complainant advised that it had
received a check for 117 26 from respondent

Respondent has paid the claim in full and complainant has acknowl
edged receipt of same In view of this settlement the proceeding is
hereby dismissed

5 JUAN E PiNE
Settlement Officer

o F M C
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INFORMAL DOCKET No 415 1

CPC INTERNATIONAL TRADING CORPORATION

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

December 21 1977

Notice is hereby given that the Commission on December 21 1977

determined not to review the decision of the Settlement Officer in this

proceeding served December 9 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

358 20 F M C



20 F M C 359

FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 4151

CPC INTERNATIONAL TRADING CORPORATION

v

SEA LAND SERVICE INC

Reparation Awarded

DECISION OF JUAN E PINE SETTLEMENT OFFICER

CPC International Trading Corporation complainant claims the differ
ence between the transportation rate based on assessment of a 133 50
rate per ton of2 000 pounds on a shipment of corn starch in bags from
New York New York to Port ofSpain Trinidad instead of a lower rate
of 98 00 per ton of 2 000 pounds Transportation charges of 5 39340
were assessed while complainant alleges said charges should have
amounted to 3 595 50 and is seeking reparations in the amount of

1 797 80 from Sea Land Service Inc respondent Although no viola
tion of the Shipping Act 1916 is alleged it is assumed to be a violation
ofSection 18 b 3 thereof

The shipment consisted of 800 bags ofcorn starch weighing 80 800
pounds loaded in two containers moving from New York New York to
Port of Spain Trinidad on the SS TAMPA on bill of lading number
923447 dated June 4 1975 The claim was timely filed with the
Commission on June 1 1977 The applicable tariff is the Leeward
Windward Islands Guianas Conference S B L W 10 Freight Tariff
FMC No l

The shipment weighed 80 800 pounds or
80 800

404 weight tons of
2 000

2 000 pounds Itconsisted of 800 bags measuring 2 35 cubic feet each or

1 880 cubic feet or
880

47 measurement tons of 40 cubic feet
40

I Both parties having consented to the informal procedure of Rule 19 a of the Commission s Rules of Practice and
Procedure 46 CFR 502 301 304 this decision will be final unless the Commission elects to review it within 15 days
from the date of service thereof

Note Notice of determination not In review December 21 1977
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Respondent assessed a rate of 133 50 per ton of 2 000 pounds or

5 39340 Total rates and charges assessed were as follows

Ocean Freight 40 4 weight tons 133 50

Wharfage Dues 40 4 weight tons 28

Receiving Storage Delivery 47 measurement 4 91

Charges tons

Port Labor Rationalization Levy 47 measurement
tons

5 39340
1131

230 77

100 47 00

Total 5 682 48

Complainant submitted the claim to respondent on May 17 1976 On

May 26 1976 respondent declined the claim based on Item 105 of the

subject tariffwhich provides
Claims by shippers for aljustment of freight charges will be considered only when

submitted in writing to the carrier within six months of date of shipment Aljustment of

freight based on alleged error in weight measurement or description will be declined

unless application is submitted in writing sufficiently in advance to permit reweighing
remeasuring or verification of description before the cargo leaves the carrier s

possession any expense incurred to be borne by the party responsible for the error or

by the applicant if noerror is found 2

Complainant alleges the appropriate rate for this shipment which is

found on 30th Revised Page 22A of the tariff under Item 211 is 89 00

per ton of 2 000 pounds applicable to Cornstarch in bags barrels or

drums Complainant is correct with respect to the applicable rate
However it overlooked the fact that the receiving storage delivery
charge and the port rationalization charge were assessed on the higher 47

measurement ton basis instead of on a 404 weight ton basis The

computations below and footnote 3 will clarify this oversight
The charges that should have been assessed on the subject shipment

are as follows

Ocean Freight 40 4 weight tons 89 00 3 595 60

Wharfage Dues 40 4 weight tons 28 1131

Receiving Storage Delivery 404 weight tons 4 42 178 57

Charge
Port Labor Rationalization Levy 404 weight tons 100 40 40

Total 3 825 88

Complainant paid total rates and charges of 5 682 48 whereas the
above total rates and charges of 3 825 88 apply The overpayment was

1 856 60
In a letter of July 11 1977 respondent advised that the above rates and

2 The complaint was tiled withthis Commission within the time limitspecified by statute and it has been well

established by the Commission that carrier s so called six month rule cannot act to bar recovery of an otherwise

legitimate overcharae claim in 8uch cases

3 Complainant was originally assessed a charge of 491 per measurement ton However Item 110 of the subject

tariff contains aReceivinll Storaae Delivery Charae on Baped Carao NO S of 491 per 40 cubic fect or S4 4

per 2 000 pounds as cargo is freiahted Cornstarch in baas barrels or drums is assessed a rate of 89 00 per ton oj

2 000 pounds per Item 211 of the subject tariff Therefore the 4 42 challe applies The Port Labor Rationalizatlor

Levy Charge is assessed on the same weight or measurement basis as the Receiving Storaae Delivery Charae

20 F M C
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charges should have been assessed Respondent further indicated that it
was awaiting this decision regarding the proper disposition of the

overcharge
Complainant has sustained the burden ofproof and respondent agrees

that the overcharge assessed was 1 856 60 Reparation of this amount is
awarded to the complainant

8 JUAN E PINE
Settlement Officer

20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 418 1

TOKHEIM CORPORATION

v

HAPAGLLOYD A G
UNITED STATES NAVIGATION INC AOENTS

NOTICE OF DETERMINATION NOT TO REVIEW

December 21 1977

Notice is hereby given that the Commission on December 21 1977

determined not to review the decision of the Settlement Officer in this
proceeding served December 9 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

i
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO 4ISI

TOKHEIM CORPORATION

v

HAPAGLLOYD A G
UNITED STATES NAVIGATION INC A GENTS

Reparation Aarded

DECISION OF RONALD J NIEFORTH SETTLEMENT OFFICER

By complaint filed June 8 1977 Tokheim Corporaion Fort Wayne
Indiana complainant alleges that i was overcharged approximately
126073as a result of HapagLloydAG carrier incorrectly billing the
cubic measurement of a shipment transported from New York to
Greenock ScoUand in December 1976

The cargo cleazed Fort Wayne via Wilson Motor Freight for delivery to
the carriersvessel MVWESER EXPRESS sailing New York 1211076
Through mishap oversight or other unknown causes Wilson failed to

deliver 10 pallets in time for the December lOth sailing The carrier issued
bill of lading 16461966 showing 4d836 pounds and1612 cubic feet which
as it developed later was only part ofthe total cosignment of 53 pallets
and boxes of gasoline pump parsweighing 57822 pounds and measuring
1438 cubic feet Despite the short shipment factor the first part of the
shipment was billed out on the basis of 1612 fee at ll950per 40 cubic
feet The balance of the consigiment was located and shipped on the Mf
V MOSEL EXPRESS on December 22 1976 This parcel which
reportedly weighed 12986 pounds and measured 248 cubic feet was

freighed on basis of the measurement factor at 11950per 40 cubic feet

Bofiparies having consenmd to he iMormel procedurt of Rule 19aof Ne ComrttissioneRulee oProuce and
Praedurt bCFR 502301J04Js decision will be final unlcu he Commissiov dttts lo review itwihin ISEays
rom Ihe dae of servitt Iherrof

NaeNotice otdetermination mbreWew Dccmber 21 190

zo FMc 363
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The two shipments provided a total of57822 pounds as per complain
antspacking list and inland bill of lading However the combine@

charges amounted to555676 based upon a total of1560 cubic feet at

1195040 The excess cube of 422 cubic feet resulted in th126073
overcharge which is claimed

The record reveals that while the complainant applied for refund of the

alleged overcharge and supported its petition with a copy of the packing
list covering the shipment the carrier rejected the claim based upon its

obligation to adhere to the North Atlantic United Kingdom Freight
Conference Tariff FMC3 which restricts acjustments in freight charges
on cargo that has left the custody of the carrier The pertinent Rule 9
published on page 17 of the tariff reads as follows

A Claims for adjustment of Yreight charges if based on alleged enors in weight or

measurement will not be considered unless preaented to the member lene in writing
before the ahipment involved leaves the cuatQdy of the member line Any expenees
incurred by tha member line in connectiop with its investigation of the claim shall be
borne by the party responaible for the error or if no arror be found by the claimant
Alk other claims foracjuatmant of eight chargea must be presented to the line in writing
within six 6monthe after date oY shipment Thia rule shall not apply to cargo ehipped
by the governments of the United Stsks Unitod Kinydom or Eire Unquote

Although the carrier is indeed prohibited by the above Rule from

making a freightacjustment it has been weIl establiahed that such a tariff

provision can not serve to void the requirements of Sectiona 18b3 and
22 of the Shipping Act 1916 as theyrelate to assessing the properly
applicable tariff rates and charges and providing a two years time period
in which a violation may be brought before the Commission

A review of the complainants statement and an inspection of the
accompanying documentation sustains the validity of the complainants
claim as submitted This opinion is fortified by copy of a letter dated

j Febuary 4 1977 to the complainanYs bmker by United States Naviga
tion Inc Agent of the carrier in which the above tariff rule was cited as

the reason for not entering into an informal settlement of the claim and a

further letter of June 23 1977 addressed to this Settlement Offcer
confirming that the carrier does not dispute the facts outlined in the

i Tokheim Corporationscomplaint
There is a plethora ofCommission decisions which hold that carriex or

conference imposed tariff rules limiting tha period or conditions under
which claims for adjustment in freight due to errors in weight or

measurement shall be considered cannot circumvent ar contravene

provisions of the Shipping Act 1916 where the assessment of an

improper freight charge has been demonstrated as in this instance
Therefore since the propriety of the complainanYs claim for refund of the

overcharge is adequately supported it is found that the complainant is
entitIed to reparations in the amount of126080 based upon the
following computation

I 20FMC
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Particulars of shipment as tendered Wilson Motor Freight at Fort Wayne Indiana
53 pallets and boxes gasoline pump parts weighing 57822 pounds and measuring
1438 cubic feet

Shipment as freighted by oceancarrier
MV WEISER EXPRESS 12107644836 pounds 1612 cubic feet
1612 cubic feet x1950 per 40 cubic feet 481593
MV MOSEL EXPRESS 12227612986 pounds 248 cubic feet
248 cubic feetx11950per 40 cubic feet 7qp9p

TOTAL FREIGHT CHARGES 555683
Shipment should have beenfeighted based upon measurement
factor of cargo as received by Wilson Motor Freight
57822 pounds 1438 cubic feet
1438 cubic feetx11950per 40 cubic feet 429603

OVERCHARGE 126080

refund of126080is due the complainant and it is so ordered

S RONALD J NIEFORTH
Settlement Offtcer

0 FMC





FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NOS4Z

ALCOA INTERNATIONAL INC

v

GULF EUROPEAN FREIGHT ASSOCIATION

January 4 978

Application granted

INITIAL DECISION OF SEYMOUR GLANZER
ADMINISTRATIVE LAW JUDGE1

By application filed August 22 1977 respondent GulfEuropean Freight
Association GEFA and its member line Lykes Bros Steamship Co
Inc seek permission to waive a portion of the freight chazges on three

shipments ofcalcined alumina and two shipments of high temperature
bonding mortar from New Orleans Louisiana to Roterdam The

Netherlands The Sve shipments moved under bills of lading issued May
12 1977 The complainant is Alcoa Intemational Inc the shipper shown
on each bill of lading The complainant paid freight chazges exclusive of

tollage in the amount of2271031 on June 6 1977 The amount sought
o be waived is178574

The application states that the rates applicable at the time of shipment
were 8375W on calcined alumina and 9125W on bonding mortaz and
that the rates sought to be applied aze 7925W on calcined alumina and

8300on bonding mortar

The application goes on to say that respondent is not aware of any
other shipments of the same commodity which moved via respondent
during the same period of time at the rate applicable at time of shipment
Respondent adds that it does not believe any discrimination among

shippers will result from the waivec It also agrees to publication of a

notice or taking such action as the Commission may direct if permission
to waive is granted

This Eecision becamc ihe decision othe Cummission lanuary 35 19tl

zo BMc 367
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The statement of facts made by the parties in suppoR ofthe application
as pertinent is as follows

On February 2l 1977 he Gulf European Freigh Associaionannounced a general
rate increase of 10 m become effective May l1977

On March l l 1977 he office of the Gulf Associated Freight Conferences received a

leerdaedMamh 8 1977 from Mr R W Swogeq AssisantManager ExportImport
Traffic Division of Aluminum Company of America reqcesting relief from the l0
increase Mr Swoger stated that Calcined Alumina could stand a4 increase bu

Iequested that High Temperamre Honding Morarbe maintained at theexising rate

levels at least through Sepember 30 1977

Alcoas request was discussed at a meeting of the Gulf Euopean Freight Association
on March 29 1977 but no decision was reached unilApri1 7 1977 when he Chairman
informed Mr Svogeq by elephone of he following

Calcined and Activated Alumina would take a 4 increase on May 1 1977

High Temperature Bonding Mortar would not take increase on May I 1977

Effective October 1 1977 rates would be subject to increase of 2 to 4
This information was conErtned o the Member Lines by elex dated Aprd 7 1977

At his ime Gulf European Freight Associaion Tariff3FMC3was being
assembled incorporating he general rate increase to become effective May 1 1977 and

the pages covering Alumina and Mortar were issued hrough an adminisvalive erro

showing these commodities taking the full lincrease

When shipment was made on May 12 1977 shipper was billed at the only applicable
tariff rares of 8375W on Calcined Alumina and 9125W on High Temperamre
Bonding Mortar totalling 2449605pWs rollage Howeveq Alcoa having been

infolmed Iha he rates wero to be7925W on Calcined Alumina and E8300W on High
Temperature Bonding Mortar made payment based on Ihese rates for a total of
32271031plus tollage

Alcoa then called the attention of the Conference Ottice to the error in ffie tariff and

the Conference filed the correct rates with the Federal Maritime Commission on May
19 1977

Lykes Bros Sreamship Co Ina therefore requests permission to waive collection of

the difference of1785J4 om Alcoa Intemational Ine

In further support of the application the following documents were

submitted
Leerfrom Aluminum Corporaion of America daed March 8 1977

Telez daed April 7 1977 omChairman o Member Lines conEirming hat rates on

Alumina and High Tcmperaure Bonding Mortar would no ake 10 increase of

May l 1977
Tariff Pages
llhRev Page 44 GEFA Tariff2FM2showing Alumina rates prior to May 1

1977

Originat Page 141 GEFA Tarill3FM03showing Alumina rates increased by
10 effective May 1 1977

Ist Rev Page 141 GEFA Tarift3FM03showing Alumina rares adjusted to a 4

increase effective May 19 1977

24th Rev Page 90 GEFA Tariff2FMG2 showing Mortar rates prior o May l
1977

Original Page 166 GEFA Tarfff3FM03showing Morar2tes increased by 10
ellective May 1 1977

2nd Rev Page 166 GEFA TaritT3FM03showing Mortar rates adjusedback to

level prior to May 1 1977
Copies of Bills of Iading Nos 30 31 47 66 and 92

Copies of Invoices Nos 30 31 47 66 and 92

Copies of deposi ticke covering ocuments involved

20 FMC
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The Commissionsauthority to permit carriers to refund a poRion of

freight charges cotlected from shippers or to waive the collection of a

portion of freight chazges where iappears hathere is an error in a tariff

of a clerical or administrative nature or an error due to inadveRence in

failing to file anew tariff is derived from the provisions of section 18b3
of the Shipping Act 1916 46 USC 17b3 Afrer stating the

requirement that common cazriers by water in foreign commerce or

conferences of such carriers charge only the rates and charges speced
in tariffs on file with the Commission secion 18b3provides as

pertinen

Provided however That the Federal Maritime Commission may in its discretion and

for good cause shown permit a common carrier by water in foreign commerce or

conference of such carriers to refundaportion of freight charges cotlected from a

shipper or waive the collecion of a portion of he charges from a shipper whero it

appears tha there is an error in a tariff of a clerical or administrative nature oran error

due to inadvertence in faifing to file a new tariH and that such refund or waiver willmt

rosult in discrimination among shippers Provided jurther That the common carrier by
waer in foreign wmmerceor conference of such carriers has prior to applying for

authority to make rofund filed a new tariff with the Federal Maritime Commission
which sets forth the rate on which such refund or waiver would be based Provided

further That the cazrier orconference agrees hat if permission is granted by the Federal
Maritime Commission an appropriate notice will be pubGshed in the tariff or such oNer

steps taken as the Federal Mariime Commission may require which give noice of the

rate on which such refund orwaiver would be based and additionat refunds or waivers
as appropriaeshall be made with respect ooher shipments in he manner prescribed
by he Commission inis order approving he applicaion And providedfurther Tha

appGcation for refund or waiver mus be filed with he Commission within one hundred
and eighty days om ihe date of shipment

Upon scrutiny of all of the documents attached to the application and

tariffs on file with the Commission I find the statement of facts contained

in the application correct in all maferial respects3
I find that the mistake found here is anerrordue to inadveRence in

fading to file a new tariff of the type which Congress had in mind when

it enacted section 18b5
Ifind that the appGcation was fded within one hundred and eighty days

from the date of shipment and tha prior to filing the applicaion the

coference 51ed a new tariff with the Commission setting forth a rate on

TTe Commisaonfregulations imvemrninguction 1bN7 appear in Rule 92aof Ne CommissionaRWes of

Pnctice and Pmcure A6 CFA 50292a
7hcm ie a diHertnce betwccn mycomputaGon of the eggrcgac chargn to be waivdmd Ne compumGOn ohe

partia The ddkrcnce amounboa@w pennies and is substanUVely insignilcent My calculetione also show LM1at WI

tecondiGons for rating tesNpments under the mrifi Imm Nofor calcined alumina Measunng up m ffi incl 80 cu

ft pcr 2240 Ibs nNa Aen he higher nm underhItem No for ffii0ments measunng over80 cu R wer meL In

addinon my calcWations sMw that the bonding monar waa propetly rated

The following illustntion is provided in eIcgislauve history w the aboveqmted four pravisiam of section

bX3

For exvnple a carrier eleradvidng a sNpper that he intrnds lo fle e rcduced rate and AercaRer ails to 61e he

redued rate wiM the Federal ManGme Commission muscharge he shiooer undr the aforcmentionedcvcumsunn

the higher ram

Hause Report No 920 90hCong Irt Scss I96

20 FMC
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which the waiver would be based I find further that the wnference has
agreed opublish an appropriate notice in its tariff and is willing to take
such other steps as the Commission may require to give notice of the rae

for which waiver would be based
Under the safeguards provided in the order below Ifind that the

waiver will no iesult in discrimination among shippers and that additional
refunds will be made with respect to oher shipments of the same or

similar commodities made during he same period of time
Accordingly the application to waive collection of a portion of freight

charges is granted It is ordered
I Lykes BrosSteamship Co Inc shall waive collection of freight

charges in the amount of17SSJ4 due it from Alcoa International Inc
in connection with he five shipmensof calciedalumina and high
temperature bonding mortar under bills of lading issued May 12 1977

2 GulfEuropean Freight Association shall publish the following notices
at appropriate pages in its tariff

Noice is hereby given as required by the decision of Ihe Federal Maritime
Commission in Special Docket No 542 that effective May 1 1977 and continuing
Ihrough May 18 1977 inclusive he raeon Alumina Calcined measuring up o
incl SO cu ft per 2240 Ibs in HouseHouse conainers only Gom US Gulf of Mezico

ports as defined in his ariff ro ConinenalEuropean ports in he BordeamcHamburg
Range as dened in this tarill for purposes of refunds or waiver of eigh charges is
7925 W per ton of 2240 pounds such rate subject to all oher applicable rules
regulations terms and wnditions of the said rate and this tarfff
Noice is hereby given as required by he decition of the Federal Marilime

Commission in Special Docket No 542 tha effecive May 1 977 and continuing
through May IS 1977 inclusive he rate on Morar High TemperaNre Bonding
Packed in HouseHouse containers minimum 38000 Ibs per containeq from US
Gulf of Mexico ports as defned in this tariff to Continental European ports in the

BordeaucHamburg Range as defined in this taziff for purposes of refunds or waiver of
freight charges is 8300 W per on of 2240 pounds such rate subject to all other
appGcable mles regulations erms and conditions of he said rate and his Iariff

3 Gulf European Freigh Association shall mail copies of the tariff
noices to any persons shipping calcined alumiaor high temperature
bonding mortar via members of hat conference during the period from
May 1 1977 tfirough May 18 1977 inclusive

S SEYMOUR GLANZER
Administrative Law Judge

WASHiNGTON DC
January 4 1978

20 FMC
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DOCKET No 77 32

PUBLICATION OF INACTIVE TARIFFS BY NON VESSEL OPERATING
COMMON CARRIERS IN DOMESTIC OFFSHORE COMMERCE

ORDER

January 5 1978

This proceeding commenced with the issuance ofa Commission Order
directing four nonvessel operating common carriers Respondents to
show cause why certain FMC tariffs maintained by them should not be
cancelled on the grounds that said tariffs no longer reflected bona fide
active offerings of transportation service None of the Respondent carriers
replied to the Commission s Show Cause Order

In view ofRespondents default in the instant proceeding their failure
to amend the subject tariffs since at least July 1 1974 and their failure to
submit annual financial reports pursuant to section 512 22 of the Commis
sion s Rules commencing with their respective 1975 fiscal years it is
concluded that Respondents are no longer active participants in the trades
covered by the subject tariffs and that said tariffs should be cancelled as
inconsistent with section 2 of the Intercoastal Shipping Act 1933 and the
Commission s tariff filing regulatjons 46 C F R Part 531

THEREFORE IT IS ORDERED That the following tariffs are
cancelled effective immediately
Ponce De Leon Shipping Co Inc
350 Brook Avenue
Bronx New York 10454

FMCF No 2 8etween points in New York City and places in Puerto Rico

REA Express Inc
219 E 42nd Street
New York New York 10017

FMCF No 2Between Oakland San Francisco California Express Offices in
the State of Hawaii Express Offices in the Continental United States or Canada
Routed via Oakland or San Francisco California and Express Offices in the

State of Hawaii
FMC 32 Railway Express Agency Incorporated series Between Seattle Wash

ington Prince Rupert Vancouver B C Express Stations in Alaska Express
Stations in the United States or Canada Routed via Seattle Washington or

Vancouver B C and Express Stations in Alaska

20 F M C 371
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FMC 20Railway Express Agency Incorporated series Official Express Classifi

cation 36Containing Ratings Rules and Regulations applying on Express Traffic

covered by Tariffs issued subject thereto

Rico Shipping Co
1997 Third Avenue
New York New York 10029

FMCF No I Between New York New York and San Juan Puerto Rico

Unidos Moving Express Co

4242 W Annitage Avenue

Chicago Illinois 60639
FMCF No 3Between New York New York and Points and Places in Puerto

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

20 FM C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 511

IMPERIAL OIL GREASE COMPANY

v

LATIN AMERICAPACIFIC COAST STEAMSHIP CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

December 28 1977

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on December 28 1977

IT IS ORDERED That applicant is authorized to refund 366 12 ofthe
charges previously assessed Imperial Oil and Grease Company

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 511 that effective August 19 1976 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
from August 19 1976 through September 30 1976 the rate on Oil lubricating in bulk
in collapsible containers to ports in Chile only is 93 50 per 2 000 Ibs subject to all
applicable rules regulations and conditions of said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within 5 days thereafter notify the Commission of the date and manner of
effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 511

IMPERIAL OIL GREASE COMPANY

V

LATIN AMERICAPACIFIC COAST STEAMSHIP CONFERENCE

Adopted December 28 1977

Application granted

i

INITIAL DECISION OP JOHN K COQRAVE ADMINISTRATIVE
LAW JUDGE

The Latin AmericaPacific Coast Steamship Conference seekspermis
sion to refund aportion ofthe freight charges ona shipment oflubricatlng
oil in bulk in collapsible containers weighing 12430 pounds and measuring
300 cubic feet shipped August 19 1976 from Los Angeles to Valparaiso
Chile The rate applicable at the time of shipment was 123 25 per 2 000

pounds or 40 cubic feet plus 3 CMM tax terminaIcharges 2 This rate

resulted in aggregate freight charges of 1 025 24 The rate sought to be

applied is 93 50 per 2 000 pounds plus 3 CMM tax terminal charges 3

This rate would have resulted in totaIfreight charges of 659 12 Therefore
permission to refund 366 12 is sought

Relying on a conference rate on leal drums Which had through several
increases been in effect since 1967 Imperial Oil in May 1976 made a

shipment offive collapsible rubber seal drums from Los Angeles to

Valparaiso on the assumption that the rate was 93 50 per 2 000 pounds
In August 1976 Imperial Oil discovered that the applicable rate was

123 25 W M and the charge was 1 025 24 The reason for that was that

the conference had cancelled what they thought was a paper rate to

effect an increase in rates on cargo which proved to be moving
Section 18 b 3 of the Shipping Act 1916 46 USC 817 as amended by

Public Law 90298 and Rule 6 b Special Docket Applications Rules of
Practice and Procedure 46 CPR 502 92 a set forth the applicable law

and regulation The pertinent portion of 18 b 3 provides that

1 This decision became the decision of the Commission December 28 1977
2 Latin AmericalPacific Coast Steamship Conference Tariff No 80 FMC 8

J Same tariffof rates
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The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper orwaive the collection of a portion of the charges from a

shipper where it appears that there is an error in a tariffof a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a new tariffwith the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment 4

It is therefore found that
1 There was an error of an administrative nature in failing to extend

the rate in question
2 The refund of a portion of the freight charges will not result in

discrimination among ship rs

3 Prior to applying for authority to refund a portion of the freight
charges the Latin AmericaPacific Coast Steamship Conference filed a

new tariffwhich sets forth the rate on which such refund would be based

4 The application was filed within one hundred and eighty days from

the date ofshipment
Accordingly permission is granted to the Latin AmericaPacific Coast

Steamship Conference to refund a portion of the freight charges repre
sented by 366 12

S JOHN E COGRAVE

Administrative Law Judge
WASHINGTON D C
December 6 1977

4 For other provisions and requirements see 18 b 3 and 502 92 of the Commission s Rules of Practice and

Procedure 46 CFR 502 92 a c

20 F M C



1

1

I
I

FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 545

GENERAL MOTORS OVERSEAS DISTRIBUTION CORPORATION

v

PuERTO RICO MARITIME SHIPPING AUTHORITY

NOTICE OF ADOPIIONOFINlTIAL DECISION

December 28 1977

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on December 28 1977
IT IS ORDERED That the application herein for permission to waive

collection ofa portion of demurrage charges is denied
By the Commission

SEAL S FRANCIS C HURNEY
Secretary

376 10 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 545

GENERAL MOTORS OVERSEAS DISTRIBUTION CORPORATION

v

PUERTO RICO MARITIME SHIPPING AUTHORITY

Adopted December 28 1977

Application to waive a portion of demurrage charges denied

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE

The Puerto Rico Maritime Shipping Authority has applied 2 for permis
sion to waive 4 676 76 of a total of 4 962 03 in accrued demurrage
charges 3

The admitted facts are as follows
On February 14 and 25 1977 General Motors Overseas Distribution

Corporation shipped under Bills of Lading 360400915 0 and 3604067526
five passenger cars consigned to Daniel Duran Motors Corp With respect
to some of these cars this original consignment was erroneous and

consequently on February 28 1977 General Motors reconsigned four of
the five cars to Ralco Auto Sales Ralco was unable to clear three of

these units XCOS 41l717 41l719 and 411721 due to financial difficul

tiesthey were unable to post a bond with the local excise tax office

Unfortunately General Motors had not been informed of these problems
at the time they arranged the reconsignment However Ralco advised

General Motors that their financial problems would be worked out shortly
and that they would be able to clear the units accordingly

It was not until the end of June that Ralco advised General Motors of

their intent to relinquish the Buick and Pontiac franchises 4 By this time

considerable demurrage charges had accumulated on these units

Since General Motors has no excise tax bond in effect in Puerto Rico

its dealers supply the bond they had to arrange for the units to be

I This decision became the decisionofthe Commission December 28 1977

46 CFR 502 92b
3 Pursuant to PRMSA Tariff No I FMC F No 12 5th Revised p 103 and p 103 A
4 Ralco has subsequently filed a petition for bankruptcy
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cleared by another one of their dealers Gomar Auto Corporation This
was done on July 22 1977 The demurrage accumulated on these units by
this date was 4 962 03 General Motors objected to being made respon

sible for the totality of this charge arguing that they were never the

intended consignee and therefore they should not be made responsible for
Ralco s failure to clear the units They have agreed to pay and on July
26 1977 did pay 285 27 for the demurrage charge accumulated due to

General Motors original erroneous consignment
The parties argue that General Motors should not be saddled with

consignee s obligation to pay demurrage charges They agree that General
Motors was not responsible for consignee s failure to clear the units

It is clear that the liability for demurrage is that ofthe consignee despite
General Motor s assumption of part of that liability for demurrage
occasioned by its error in improperly designating the consignee

There is no basis for waiver of demurrage charges otherwise properly
accrued and owing pursuant to the tariff on tile Even ifthe provisions of

section 509 92 aapplicable in foreign commercewere to be utilized as

a basis for waiver no waiver could be granted inasmuch as we do not

have any error ofa clerical or administrative nature between the parties
or an error due to inadvertence in failirlg to file a new tariff The clerical
error on the part ofGeneral Motors was between itself and its consignee
No fault can be imputed to the carrier which would constitute any

equitable basis for its waiving charges otherwise due it

The proper remedy would appear to be the tiling ofa claim by PRMSA

for demurrage charges against consignee in the Ralco bankruptcy proceed
ing

Application for permission to waive a portion ofthe demurrage charges
is denied and the complaint dismissed

S STANLEY M LEVY
Administrative Law Judge

WASHINGTON D C

December 1 1977

20 F M C




