
FEDERAL MARITIME COMMISSION DoCKET No 7726INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE ELMOBLEY INC Ucensee found tohave violated Commission regulations governing activities of independent ocean freight forwarders but pennitted toretain license subject tocertain conditions Edward TBrennan Alan FWohlstetter and Edward ARyan for respondent John Robert Ewers Joseph BSlum and John WAngus asHearing Counsel REPORT AND PARTIAL ADOPTION OF INITIAL DECISION March 121979 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay and Leslie LKanuk Commissioners The Commission instituted this proceeding byOrder served June 281977 pursuantto sections 22and 44dShipping Act 1916 46VSC821 and 841b todetermine whether the freight forwarder license of ELMobley Inc should besuspended or revoked The proceeding came before the Commission onexceptions tothe Initial Decision of Administrative Law Judge John ECograve inwhich heconcluded that ELMobley Inc Licensee had violated 1section 51O 23hof the Commission sRules 46CER51O 23hbythe actions of itsqualifying officer Mr ELMobley inforging the signature of another freight forwarder onafabricated letterhead for purposes of securing the release of freight money held under aletter of credit inafreight forwarding transaction and 2section 510 230of the Commission sRules 46CFR51O 23tthe socalled payover rule byfailing torefund overpayments of freight charges toshippers and byfailing topay over tocarriers freight money obtained from shippers within the time limits prescribed The Presiding Officer found the act of falsification of arecord byMr Mobley tobeamomentary lapse of judgment and anisolated instance and the corporate violations of the payover rule tobenot willful and that steps had already been taken toensure they would not reoccur thus hefound that Mr Mobley continued tobefit tobethe qualifying officer of ELMobley Inc and that the license of ELMobley Inc should not besuspended or revoked
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846 FEDERAL MARITIME COMMISSION POSITION OF THE PARTIES InitsExceptions tothe Initial Decision towhich the Licensee has replied the Commission sBureau of Hearing Counsel Hearing Counsel challenged the finding of fitness made bythe Presiding Officer However inlight of the fact that the forgery was the personal act of Mr Mobley and not the corporation and that another individual has since been named asthe authorized qualifying officer Hearing Counsel takes the position that the corporate license should not besuspended or revoked solong asMr Mobley isprohibited from participating inthe day today management of the business for aperiod of 60to90days Insupport of itsposition Hearing Counsel argues that Mr Mobley cannot beexpected torealize the impact of his clearly unlawful acts absent afinding that his conduct renders himunfit toserve asqualifying officer of ELMobley Inc at least for some period of time Several Commission decisions are cited asauthority for the proposition that section 44Shipping Act 1916 and the Commission sregulations impose ahigh standard not only inassessing aforwarder stechnical abilities but his moral character and integrity aswell 1Hearing Counsel isof the view that because anact of forgery involves fraud and moral turpitude mere assurances that such incidents will not reoccur are insufficient tosupport afinding of present and continued fitness within the meaning of section 44of the Act Inreply toHearing Counsel sExceptions ELMobley Inc readily admits the seriousness of the forgery incident but argues that the record of the case fully supports the Presiding Officer sultimate findings Itexplains that Mr Mobley isaware of the seriousness of his acts and the possible consequences and isdetermined toprevent any reoccurrences of them The cases cited byHearing Counsel are distinguished and other authorities are cited for the proposition that suspension or revocation of the corporate license iswarranted only insituations of acontinuing pattern of illegal conduct or premeditated schemes toevade regulation The Licensee contends that the record indicates nosuch scheme or pattern but rather a13year unblemished record of service and therefore punitive actions against Mr Mobley are unwarranted aItisalso argued that because the Presiding Officer sfindings are based onsubstantial evidence of good character and the observed demeanor of Mr Mobley and the witnesses testifying onhis behalf the finding of fitness cannot beoverturned IHGryKujnuJII IpOCta Fr lhForward 16RMC256 271 1973 1Octan Fr llForwar rLlc Appllt YJIIOII JIUrwl JBoyl Co 10RMC121 127 1966 Dul Forwarding Co Inc AppllCCl onjor Lie 8FMC109 1964 MlptnMnt OUQII Pht Forwardlr AppllC QIIOII Alvart SlOppln Co Inc 16RMC78811973 InMHnd nOCOll FIht FOrwtJrd rulco Packin Co Inc 16SRR1023 1029 1976 JAlthoup IIII true thai tho record does not revlll ascheme toevade feulldon Htarina Counsol correctly pointa out cballhe oraery incident wu the culmiudon at alon leIioI of venll Additionally die violatlODl oI1he payover rule Involved 42vlol donl ID1I9 IIII Reply 10Excopdo Uar 1IIl bee ibis pro MdI IIonolo 10crlmlnol 101 Iowl the IrloI judie dec ilon should not bedi turbed onappeal exctpt onplain howina of abuse Allemldvely itIIcontended that because the docIllon of the Idln ommil Ipan onthe bUlly of wt lDclucll Mr Mobio lluhould bOlllirmod clearly erroneous nlIJumtntl overlook the fact thai aninitial decision iscm1Y recommendation without the forceof lawuntil adopced bythtCommluion Dlxft FOI WGrdlng Co 1MAppllCGtlOfffor LICMI Pra 1l112 AIIO thodeclslon of the Commillion inthis cue inoI baaed upon diuJrNlMnI with tbe Pruldiq om0the credibility of the wiUlelIll but raIher apolicy decision 10whit nnetionIm neceuary for de1errence purposes 10inlure future complilDCl with Commillion reaul tioDI byother IiClDleel IIwell uthe respondent inthis elM



DISCUSSION AND CONCLUSIONS INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE ELMOBLEY INC 847 The underlying findings of fact contained inthe Initial Decision are not indispute and are therefore adopted and incorporated herein byreference The issue presented onexception iswhether Presiding Officer was correct inhis ultimate findings that Mr ELMobley possesses the required degree of fitness tocontinue asthe qualifying officer of anindependent freight forwarder and that nopenalty should beimposed for the violation found While we concur inthe Presiding Officer sfinding that the individual acts of Mr ELMobley and the nature of the violations of the payover rule donot warrant the suspension or revocation of the corporate freight forwarder license we donot agree with his conclusion that nosanctions or remedial actions are warranted Anact of forgery inafreight forwarding transaction isanact of moral turpitude and anegregious violation of the Commission sregulations which directly reflects upon alicensee sfitness toconduct such business This istrue even ifthe offending official whether anemployee officer director or incertain circumstances ashareholder of acorporate licensee isintimately involved inthe actual freight forwarding operations of the corporation Adminis trative sanctions should not however beblindly or automatically imposed and even incases where the violation isclear evidence of mitigation will beconsidered intailoring the sanctions tothe facts of the specific case Section 44and itsregulations are based onanunderlying remedial public interest purpose and the sanctions imposed must serve such apurpose and not bepunitive incharacter 7While significant evidence of mitigation has been presented inthis case we donot believe that itwarrants the total result recommended bythe Presiding Officer Accordingly we have determined toallow ELMobley Inc toretain itscorporate license onthe condition that Mr ELMobley step down asaqualifying officer and not participate inthe management or operation of the business inany manner whatsoever nor receive any salary or other compensation for managerial or operational services for aperiod of six months We donot believe that the 60to90day period suggested byHearing Counsel isadequate Itisour opinion that the six month period prescribed ismore appropriate Further more toensure full compliance with such ruling anadditional condition onthe corporate license will beimposed requiring the other qualifying officer Mr Richard EMobley onbehalf of the corporate licensee tocertify monthly that Mr ELMobley has not participated inthe management or operation of the business of the corporation directly or indirectly nor financially benefitted therefrom asaresult of any form of managerial or operational services during the term Similarly while we agree that the violations of the payover rule aspresented herein donot warrant suspension or revocation of the corporate license they doreflect systemic defects inthe freight forwarding operations of the Licensee that Cf Gllbtrtllltle Tnu king Co vUttllH Stat s371 US115 130 1962 INkptndmt Ouon Freiglal Forwarckr License AppilnulOll GGSormllino 15FMC121 139 1972 Dillie FOIWOTdJng Co JIWApplkotionlor UUtu supra 81117 118 fGiu mTruddng Co lIUnit dStalll supra at 129 130



848 FEDERAL MARITIME COMMISSION require some type of remedial actions being imposed toensure future compli ance Areasonable and previously recognized response tosuch circumstances istorequire the corporate licensee tosubmit monthly financial accounting astoitsfull compliance with the payover rule for aperiod of one year THEREFORE ITISORDERED That ELMobley Inc retain itscorporate license asanindependent ocean freight forwarder subject tothe following conditions IThat Mr ELMobley not participate inthe management or operation of the business of the Licensee inany respect whatsoever nor derive any salary or other compensation for managerial or operational services for aperiod of six months from the date of this Order 2That until the condition inparagraph 1above ismet the qualifying officer of ELMobley Inc file with the Secretary of the Commission onamonthly basis anaffidavit attesting tothe fact that the above stated condition has been fully complied with bythe Licensee and byELMobley personally 3That for aperiod of one year from the date of this Order the Licensee file with the Secretary of the Commission onamonthly basis and inaffidavit form amonthly financial accounting astoitscompliance with the requirements of 46CFR510 23fFinally ItisOrdered That except tothe extent modified herein the Initial Decision issued inthis proceeding isadopted SFRANCIS CHURNEY Secretary 1KDixl Fnrwardinll Co Iflr Application or iNht Frward nsLictnst 8RMC167 964 1gof



FEDERAL MARITIME COMMISSION No 7726INDEPENDENT OCEAN FRE GHT FORWARDER LICENSE ELMOBLEY INC Partia lyAdopted onMarch 121979 qpplicant found fit willing and able loproperly carry onthe business of forwarding and toconfortn oNe provisions of the Shipping Act 1916 and the rcquirements rules and regulations of the Commission Edward TBrenwn AanFWohlstetfer and Edward ARyan for rcspondent lohn Robert Ewers loseph BSunt and John WAngus asHearing Counsel INITIAL DECISION OF JOHN ECOGRAVE ADMINISTRATIVE LAW UDGE The Commission byorder dated uly 11977 instituted this proceeding toderertnine whether the independent ocean freight fonvazding license of ELMobley Inc should besuspended or revoked for ceaain alleged violations of the Shipping Act and the Commission sregulations On September 171977 afrer postponement of previously scheduled prehearing conferences counsel for respondent infocmed me tha hewas requesting the Commission spertnission tonegotiate the penalties tobeimposed upon respondent for the alleged violauons set out inthe Commission sordec Counsel requested that Istay the proceedings before me toavoid the expenditure of time and effort and money which might inthe end prove useless Hearing Counsel supported respondent inhis request and Istayed the proceeding pending Commission action upon request On May 181978 the Commission inruling upon respondenPs request pointed out that respondent was seeking rosettle all issues raised inthe Order of Investig nincluding respondent sfimess tocontinue operating asanindepen tocean freight forwarder and the matter of revocation or suspen sion Thr Commission went ontosay that while the Commission was agreeable toanegotiated setUement of Ihe monetary penalties that might attach torespond enPs past violations of the Act 7heimpad of Ne allega ions raised inthe lune 28N Ordtt of Imestigntion onttie RespondenCs wntinucd fitness tobelicrnsed asafreighl forwarder does nohowever lend itsel tonego iaion or settlement TusAecisim rill baome NeAecision of the Commission inNe bsentt of rvrereaf byOu CommisxionlRule 33RNes of Pr cutt nAPrasMurc ibCFR M21Genml Order 301d6 CfR 4305 1nseq xta foMNe procedurcs or Ne collenion uMompromix of ivil penal ies 21FMC849



850 FEDERAL MARITIME COMMISSION

Consequently while leaving respondent free to commence negotiations with
the Office of General Counsel for any monetary claims the Com

mission denied respondentsrequest and ordered the hearing on the question of
the revocation or suspension of respondents license for lack of fitness to
commence no later than June 30 1978 because of the lapse of time since the
proceeding was initiated

Hearing was held on June 7 1978 Additionally a compliance check of
respondents operations was conducted by two investigators assigned to the
CommissionsSavannah Georgia office This check was conducted between
June 20 and June 26 1978 The evidentiary record was then closed A briefing
schedule was set

FINDINGS OF FACT

On April 26 1965 Mr E L Mobley was issued an independent freight
forwarder license FMC No 1064 Subsequently on January 20 1972 the
license was transferred from a sole proprietorship to a corporation named E L
Mobley Inc and license No 1064R was issued E L Mobley is President
Treasurer and a Director of E L Mobley Inc and in 1976 owned 66 percent
of the outstanding shares of the corporation Mr Mobley conducts manages and
supervises the operations of E L Mobley Inc and has done so throughout the
years 1972 to the present

Mrs Virginia J Mobley wife ofE L Mobley was Vice President Secretary
and a Director of the corporation and in 1976 owned 3312 percent of the
outstanding shares of the corporation Mrs Mobley is no longer Vice President
of the corporation and the position is now occupied by Richard A Mobley From
January 1972 to February 1978 Mr and Mrs Mobley were the only officers and
shareholders of E L Mobley Inc

Some time prior to March 24 1976 Blue Ridge Carpet Mills of Ellijay
Georgia negotiated an agreement with Haji Ali Bin Ahmed Bukanan and Sons
of Bahrain for the sale of some carpeting the exact amount is not relevant to
any issue in the case On March 24 1976 The British Bank of the Middle East
State of Bahrain issued a letter of credit with Blue Ridge as beneficiary and the
Citizens and Southern National Bank Altanta Georgia as the advising hank
The purpose of the letter of credit was to fund the sale and shipment of the
carpeting The letter of credit was numbered BAH 761092 and was due to
expire on July 24 1976 By letter dated April 7 1976 Citizens and Southern
advised Blue Ridge that the letter of credit has been opened Copies of the letter
of credit were enclosed In a letter dated April 7 1976 not a part of the record
Blue Ridge requested Haji Ali Bin to make certain amendments to the letter of
credit On May 1 1976 Haji Ali Bin acknowledged the request for the
amendments and informed Blue Ridge that they had been made

On May 11 1976 E L Mobley received a letter from Norman E Gibbs
Executive Vice President and General Manager of Blue Ridge in which Gibbs
told Mobley he was forwarding among other things the British Mid East letter
of credit In the letter Gibbs asked Mobley whether he saw any problems in
the papers enclosedhowever apparently through oversight a portion of the
letter of credit to fund the Blue Ridge shipment was not enclosed This error was
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INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE ELMOBLEY INC HS1discovered byBlue Ridge and onMay 141976 Mobley received aletter from Blue Ridge supplying the missing pages of the letter of credit The portions of the etter of credit which had previously been omitted inGibbs letter of May 111976 contained the restrictive dause which gave rise tothe episode here inissue Some time inheperiod beween May 141976 and May 201976 Mobley became awaze of the restrictive clause which provided Note No 2The credit amount rep senu the FOB value of ihe goods You are permitted tomake excess drawings rocover ocean freight against the acmal signed receipt of Charleston Oversws Forwarders Inc POBox 550 Charleston South Carolina 29401 which must accompany the documents On Ihe page of the letter of credit con aining the resVictive clauses appeazs the notation Tobeamended per NGibbs and onthe cover letter forwazding hemissing pages appears the noaion 52076NGibbs asking for amendment toIICHe expects rohave intime toship on030Velocity ETD Charlaton N21 78Rate E90 0020kThe notations were the result of aphone call made byMobley toGibbs onMay 201976 inwhich Mobley brought toGibbs attention the clause requiring the actual signed receipt of Charlesron Fonvarders Mobley told himthat the clause would create aproblem because Chazleston was nolonger alicensed freight fonvardec Mr Mobley suggested that the letter beamended todelete the requirement of areceipt from Charleston Forwazders Itwas Mobley srecollec tion that Gibbs told himthe needed amendment would bemade intime roship the cargo aboazd the Velocity onJune 211976 As this poin there appeazs tohave been some confusion astowhich amend ment Gibbs and Mobley respectively were talking about On the basis of what transpired later itseems that Mobley was referring toanamendment inthe Chazleston clause and Gibbs was alluding topreviously requested amendments conceming samples and shipment of the cargo inwo equal lots Inany event anamendment rothe letter of credit was issued onMay 301976 which provided TAe above mmioned letter of credit isamended asfollows IPartial shipments not allowed 2Note 3of Documentary Credit toread Goods must include six cobr cards of Nu Rugged Floor and invoices must socertify 3Delete No 4of Documen Credit On une 91976 the Citizens and Southem National Bank advised Gibbs that the amendmen had been issued and sent the amendment toGibbs ontha date The amendment was received byMobley onJune 181976 Mr Mobley did noat that time check the amendment tothe letter of credit Thestandard office procedure at that time would have been for one of the ezport gids toplace the TwWin mGUau werc com ineA inNe kof eGNaa JWaspuifiM Uut iixuuof si0umplei muv Kxompany Ne sipmeN anE Nel Ne shipmenl waz bhefakA intao ryuil lo1s On FeWuy 11916 CTvleswn Ovicexss ForvarEen lnc hangeE itsnome bImem tiowl FwwaNen InuMssohadek CTvln envuialangtt alismud fmwvAa Nqe povideA Nihipmen mus beett cuA innmequal los21FMC



52FEDERAL MARITIIvIF COMMISSION amendment inthe pre existing file until legalization of the documents and certain otherthings had been done On June 241976 the documents including the amended credit were sent toNew York for legalization and onJune 261976 the vessel with the cazpe aboazd left Chazleston for Bahrain On July 61916 Mobley received the letter of credit from New York Iwas not unul four days later onJuly 101976 that Mobley first became awaze that the Charleston clause had not been deleted from the letter of credit On that day aSaturday Mobley created aIetterhead bearing the name Chazleston Overseas Forwazders Inc bypho ocopying anadvertisement onto blank stationery On this stadonery Mobley executed two receipts one acopy of the other for freight monies from Blue Ridge Ca pet Mills and signed hename of Charleston sPresident ANManucy tothe receipt The amount of the receipt was 55085 00At the time the receipt was created byMobley hewas without authority of any kind touse the name of ANManucy One of the letters was mailed tothe Citizens and Southem National Bank of Georgia and the other was sent roBlue Ridge Cazpet Mills The pucpose for the creation of the receipt was rosewre the release of the 5085 00infreight money toBlue Ridge from the Citizens and Southem Bank This was subsequentty done onthe basis of the bogus Chazteston receipt prepared byMobley On December 101976 Commission investigator George BHazry began arouune compliance check of ELMobley Inc The compliance check revealed anumber of violations of the Commission ssocalled payover rule 46CFR 510 23During the compliance check arandom examination of the files disclosed 10instances out of 23shipments checked inwhich Mobley had failed topay over tothe camer the freight money within the period required bythe payover mle On six of the ten shipments payment was made within 7to20days of receipt from the shipper and onthe remaining 4payment was made 20days or longer after receipt The compliance check further revealed two instances of where the shipper had overpaid Mobley the overpayment had not been rofunded tothe shipper Both instances involved shipments byCoronet Carpets TranspoRation Manager John FBames Jctestified onbehalf of Ivfobley When questioned about the two instances involving atotal 53068 43Mr Barnes said hehad lodged nocomplaint about the incidents and that Coronet always owe himMobley more money than heowes usat any given time Mobley ustified that hedid not know how the two instances occurred but could only assume that itwas due toanerror onthe part of one of his employees His best guess was that because the company also did some ezport business with Coronet that the overpayment somehow got posted tothe wrong card or otherwise improperly comingled The money was promptly repaid when the incidents were brought tohis attention lierir2r mupott mi or mamnr me vsnamworco wsweoconsul The prover rvk equim Ne fwWa bprma mNe ane ydn mmmon cniv Iuma dvnced wNe fawWa MitNn Kv yysofNe rtceip of Ns fuMs aiNin fived ysof NedepvWrta Ne rev el whiclsrau hter 7Te rime limiu eacluEe Sowr days SuM yuMkpil hdiO Ys 21FMC



INDEPENDENT OCEAN FRE GHT FORWARDER LCENSE ELMOBI EYWC SS3 Pursuant toazrangements made at or shortly before the heazing two Commis sion ivestigarors conducted amore complete compliance check of ELMobley Inc between une 201978 and June 261978 The investigators reviewed some 255 shipments 124 of which were collect shipments and were onty paRially reviewed The temaining 13l shipments were reviewed infull and on32of these respondent failed topay the catrier freight money within the time required 6ythe Commission spayovet rule On 99shipmenu paymenu tothe carrier wero made within 7days of receipt from the shipper on19shipments paymenu were made within 720days and on13shipments payments were made over 20days of receipt of the money from the shipper Inconducting this compliance check Commission investigator Harry stated that heand his colleague looked at twice maybe three times the number of shipmenu that we nomally review and that the results of this compliance check when compazed toother licensees they had checked showed that Mobley scompliance with the payover rule was much more satisfactory than most investigaaons that IHarry have done Ez Spages 28293839Mobley testified that inorder toprevent the rewcrences or at the very least minimize futuro payover violaUons hehad eztensively revamped office proce dures The steps taken indude the hiring of addilional employees conversion oacomputerized baokkeeping system and the etention of anew CPA firmMr Chazles LClow Chief of the Office of Freight Forwarders tesdfied tha since April 261965 when Mobley was first licensed there has not been asingle complaint lodged against Mobley for lau payments or failure roremit funds The foregoing constitutes the evidence of rceord relevanc tothe violations alleged inthe Commission sorder insdtuting this proceeding lhetestimony of the character wimesses will bediscussed later when the question of 5mess istaken upDISCUSSION AND CONCLUSIONS The Commissiods jurisdiction over ocean freight forwazders isprovided for insection 44of the Shipping Act 1916 The section establishes aprogram of licensing which isdesigned toinsure that shippers and carriers are guaranteed services from focwarders who maintain high standards of responsibility integrity and moral character aswell astechnical abiliry Dixie Fonvarding Inc Applica don for License 8FMC109 116 1964 Fabio ARaiz dbaFar Express Co 15FMC242 1972 Inadministering the licensing program established byCongress the Commission shatl issue alicense ifitufound byIhe Cammission Mal the applicant isfit willing and able propedy tocarry onthe businw of forwazdi gand Wconfortn aepcovision of Ne Shipping Aaand the requirements rvl and mgulaaons othe Commission issued thercunder 46USC48416 bIndeurnuning the fimess of alicensee toretain his license consideration may begiven toany past violations committed bythe licensee Lesco Packing Co Inc 16SRR 023 q976 Itisalleged that ELMobley Inc violated section 510 23hof the Commissiods rules goveming the conduct of licensed freight forwarders That tuie provides 21PMC



HS4 FEDERAL MARITIME COMh4SSION ANo licensm shall file or assist inthe filing of any aRdavit letter of indemnity or other paper or document with respect toashipment handlW or obehanNed bysuch licensee wNch hehas reason tobeGeve isfalse or fraudulent Cleazly when ELMobley fabricated the Chazleston Overseas Inc letter head and signed ANManucy sname tothe receipt appearing under that letterhead heviola edsecaon 510 23hMobley has admitted this violation Itisequally cleaz that Mobley has onsome 42occasions violated section 510 23the socalled payover iule Mobley dces not quarrel with this either Conceming the payover rule violations Heazing Counsel isof the view that These violadons donot seem toindicate such alack of fimess astowacrant arevocation or suspension of the license Hearing Counsel however akes adifferent stand onthe violation involving the fraudulent receipt Calling itanact of commission rather than omis sion Heazing Counsel goes ontosay Standing alone and absmt lhe unique factors wluch have been WuceA through Ws investigadon and hearing we would urge Nat tltis acGon would indicate such elack of tAe requisite finess esWwartan rovocadon af tEe coryore6on Gcense We donot dosofor the following reasons The reasons given byHeazing Counsel aze 1that while Mobley sacflons are attributable tothe coporation they were cleuly of his own doing and assuch beaz more upon his own fimess than upon the corporation sfimess 2Mobley was first licensed in1965 and inhis 13years asalicensee with the exceptions of the violations here has had aclean record 3that while Mobley might have handled the Blue Ridge shipment differently itisapparent that hewas caught inajamand chose aninco rect means toextricate himsdF 4that itisunlikely that personal gain was Mobley smotive for his action and 5that there are others who depend upon the license of ELMobley Inc for their livelihood All this together with the testimony of the many wimesses and affidavits presenteA inMobley sbehalf lead Heazing Counsel toconclude Inepite of t6ese facta and the wntrition of Mr Mobley the Commission has edury wensure that acdons such ut6ou whic6 violate Rule SI023hdonot occur inthe future While Hearing Counsel donot urge ihat Raponden aIicense shoWd bercvoked we suggut asuspensioo isinolder Ficst we wish Wemphesiu thet lhis suspension isnapurely punitive Our recommendation isurged solely uaresull af t6e actions of EIWn Mobley which rcflect edvasely upon his fimus asthe qualifying ocerfa afreig6t fawnrder Iicenu Wt donot befitve arsvocation of licensr isnaasary mrnsure that hedota wt reprat tMat action ror commit oher violatlons inthe futurt Rather wr urge tMt fht remedid tfjat of aruryension would besuJfititnf toassurt hir future compfiance with tht rulea adregulationr af the Commiasion and lawa aJthe United Staas Emplusis ismine Ifind myself indisagreement with Heazing Counsel srecommendation which appears tome somewhat inconsistent initspremises But before dealing with the specific recommendation areview of relevant Commission precedent isinorder Heazing Counsel begins with the obvious proposition that the power torevoke or suspend alicense isremedial innature Application ojGuy GSorrentino ISFMC127 128 1972 Federa Highway Administration vSafeway Trails xuioe ewuel eoera vwa eaurd uuuwpn teuamee weMankr xmpmd aauwe veuweu iemdwme me riomwa awcry ror utto seer kmmae spnnaurcnreaocti tarre wWFawwwwweweMoeur vKemore ttonxr mu enaeeww9Net di ur Offiritl muae uukw Mtlii fnCon WueoOy Icovcrive Nwvii Couo IYieeom nvE emvoWd eovEeMY mIY PJbe Mobl9 ilicmehwpoEed 2t FMC



INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE EL MOBLEY INC HSS

lnc 113 MCC 815 831 1971 In other words while there will always be an

element of punishment in any suspension or revocation the real puipose

underlying the imposition of those sanctions is the protection of the public by
insuring that actions injurious to the public do not reoccur In dealing with

remedies of the Interstate Commerce Ac the Supreme Court in Gilberrvie

Trucking Co v US 371 US 115 1962 said at page 130

The duty is m give complete andecacious effec to the prohibitions ofNe atamte with es

Gttle injury as possible o Ae interests of tAe private paNes or tAe general public

Generally the sancdon of revocaflen or the denial of an initial license has been

invoked only when the conduct of the ficensee has been such that the Commis

sion has been convinceA that it could not rely on the honesty and integriry of the

licensee or applicant to the extent necessary to insure future conduct within the

confines of the statutes and regulations For example a license was denied in

Lesco Packing Inc 16 SRR 1023 1976 where the applicant had pleaded guilty
to criminal violations made false statements to an FMC investigator had ezpott

privileges revoked by the Department of Commerce because of ezpoR control

law violations had engaged in an ongoing scheme for him to operate without a

license falsely obtained grandfather rights had one FMC license revoked

and another applicauon denied and was generally uncooperative during the

Commissions invesagation Cleazly not a course of past conduct which would

instillcodence as to future actions under the law Seeasoeg nternational

Freight Services Ltd 16 SRR 989ID adopted by Commission August 26
1976Alvarez Shipping Co nc 16FMC 78 1973 Where however even

though the Acts are intentionally done they do not involve elements of fraud or

moral turpitude drnial or revocation of a license is not wazranted FabioA Ruiz

dba Far Express Co 15 FMC 242 1972AirMaz Shipping Inc 14 SRR

1250 1974
nally the Commission itself in Application of Carlos H Cabeza 8FMC

130 1964 said at page 131

The determinauon of the fitneu willingness and ability of the applicant must be by applicarion
of t6e Commissionneound discreioo lt iswellecognized that discretion may nol be exacised in en

ubiVary a capricioua manna ard in liceasing arcusal W licenu consideradon must be given W

conadNdrnul and lawful safeguards of individuals and 1hev right to make e living Arthn v SEC
133 Aed 2d 793 cat denied 3l9 US 767

Suspension though a lesser sanction should still be governed by the same

principle the balancing of injury to the private incerest against the protection of

that segment of the public deaGng with the licensee Which brings me to Hearing
Couasels specific recommendation As noted eazlier Hearing Counsel urge
that the rcmeAial effect of a suspension would be sufficient to insure Mobleys
future compliance with the niles and regulations of the Commission I

could agree with this reasoning if 1 there was something in Mobleys wmnt

operafion which could only be wcrected by ceasing opcntions for some period
or 2 Heazing Counsel had some other problem with Mobleys fitness which

could be cured by a suspension However Heazing Counsel does not really
quesdon Mobleys fitness at least not in any way I can discern

InSorrentino supra at page 136 the Commission concluded that a finding of

fitness was nothing more or less than a detexmination that the licensee can be

21 PMC



HSF FEDERAL MARITIbffi COMMISSION relied upon and tmsted tocarry onthe profession of freight forwazder inanhonorable and responsible fashion The Commission went ontosay hat inmaking that determination we should look toall the circumstances of the licensee scase asthey presently exist and not only onthe pazt of the overall conduct and business operation which failed tomeet the required standazds On the question of Mr Mobley shonesty integrity and responsibility the record before me removes any doubt onmy part that Mr Mobley can berelied oninthe future tocarry onthe profession of freight fornarding inanhonorable and responsible fashion Some examples of testimony of wiNesses who appeazed onbehalf of Mr Mobley should give anindication of the high regazd heenjoys inSavannah John LKazr aVice President of Atlas NTell Intemational of Dalron Georgia was previously with West Point PepPerill and before that with World Carpets He has been inthe export business most of his business career and has known Elton Mobley since 1972 Roughly speaking hewould estimate that the companies hehas worked for handled anywhere from 150 000 to250 000 inbillings per yeaz through Elton Mobley soffice both at Savannah and other potts Mt Kart testified Tr 41QMr Kart based upon your rclationship with Mr Mobley would you state wAat kind of reputarion hehufor integrity efficiency and honesty inNe business community AInthe business community quite well luwwn quite well rwpecled inthe ezport community and inhecarpet industry inwhich Iaminvolved Ns name isone of the prcmier or fust oothe list Mr Kazr oncecasion has used other freight fonvazders but heswitched com pletely over toMobley sservices because of personalized service going the exva step inall instantts Tr 42Mr Kazrhas sent ckrical help from his office down toMobley soffice for atraining period Our confidence level was sohigh inMr Mobley and his organization that we sent people down tobetrained and tobetaken under his wing for short periods of time tobeindcetri nated Tr 42Mr Karr fuRher testified that asuspension or revocadon of Mr Mobley slicense would have asevere adverse impact onhis business Frank Jones isAssistan Vice President and TranspoRation Director of Southwire Company of Carrollton Georgia acompany with eight or nine separate manufacturing facilities and about 45redisvibution faciliues The company emQloys 3200 people ai Cazrollton Georgia Mr ones estimated that the Cazrollton company paid 2000 000 last year onazport ocean freight Mr lones has known Eton Mobley for 24years and has ufllized his services over the years Mr ones testified Tr 50QNow baud upon your relationship with Mr Mobley scompany end your knowiedge of himend your knowledge of ihe business ducing the lime you have known himwhat has been your experienu with Aimuar asintegrity hor esty uid efficiexy of operetion A1tAinlc inevery way hehas been beyond rcproach We have found Iwn tobecompletely above board honest end worthy of our daing businas with As faz ascompazing Mr Mobley soperation tothat of other freight fonvazd ers Mr Jones states Tr 51AWe have found his operation issuperior and other operations have nabeen we Aave oot been escomfortable with other operations aswe have ban with Ais Mr Jones testified that every person inhis intemational secrion has been down toMr Mobley soffice for indcevination and orientation more than once Mr 2t FMC
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Jones testified that the loss of license by Mr Mobley would have a very negative
effect on his business

Mr Jones further testified Tr 54
We have not at Southwire Company that I know of found any reason to complain about E L

Mobley or any of his staff doing the job we have asked them to do They have never indicated in any
way they would do anything that had even a shade of illegality attached to it and we have never asked
them to do so

Frankly1do not think he would do it In my opinion he would not do it even if we asked him to do
something that was not exactly right So 1 think that we must say in all fairness that this broker and
freight forwarder had done such a job for us that we would not be willing under any circumstances to
exchange his services for any other brokerage or freight forwarding firm that we have knowledge of
We are just that positive that he is ethical to the extent that he would not wrongly do anything that he
should not do Given a set ofcircumstances in order to get the job done l suspect that any of us might
do what has occurred in this instance that we are hearing now I am very high on him We intend to
continue doing business with him and his staff down there We have no reservations about him
whatsoever

Several witnesses noted that Mobley has conducted a valuable training
program for exporters seeking to familiarize their employees with the intricate
export regulations The witnesses all attested to E L Mobley Incs
unblemished reputation in the shipping community for honesty integrity and
efficiency All of these witnesses appearing on behalf of E L Mobley did so at
their own expense

The testimony of these witnesses who appeared at the oral hearing is but
tressed by the sworn affidavits of seven additional individuals on behalf of
exports using the services of E L Mobley Inc The remarks of Mr J K
Ebberwein which are typical of the comments of all affiants illustrate the high
regard with which Mr Mobley is held in the community Mr Ebberwein states

To the best of my knowledge there has never been any question about Mr Mobleys good
character or reputation in the community He has been active in maritime affairs and succeeded me as
President of the Independent Freight Forwarders and Custom House Brokers Association of
Savannah In addition to being active in the maritime community Mr Mobley has also been noted
and recognized for his dedication and service to his church

In addition to the above testimony E L Mobley personally testified and
accepted responsibility for the violations With regard to the violations of the
payover rule he has already taken several remedial steps to insure that they
would not recur or would be minimized including the changeover to a comput
erized bookkeeping system the hiring of additional employees and the retention
of a more active CPA firm

With regard to the violations of the false statement rule Mr Mobley
discussed in detail the circumstances which resulted in his unfortunate decision
to sign the name of Mr Manucy He sincerely regrets that he took such action He
made clear that his momentary lapse of judgment was an isolated instance and
that he would never even consider taking similar action again

Having observed Mr Mobley on the witness stand I have no reservation
concerning his assurances that an incident such as the false receipt will not occur
again Concerning the payover rule violations I am equally sure that the overhaul
in office procedures should go a long way toward eliminating future violations
In short 1 conclude that E L Mobley is fit to continue the practice of his
profession as a freight forwarder licensed by the Commission
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Finally it is my further conclusion after balancing the potential harm to the

public against the loss to Mr Mobley that no useful purpose would be served by
the suspension of his license Indeed accepting Hearing Counsels recommen

daion would be to ground a suspension on the notion that it is needed to prevent
furure violations on Ma Mobleys part Presumably by bringing home to him the

seriousness of his acu I can find no such need The record here convinces me

that Mr Mobley is more than awaze of the seriousness of his actions and is

equatly determined to prevent any rooccurrence of them

Under the recros of the Commissions order I do not feel called upon to make

any recommendaions as ro monetary penalties

ULiIMATE CONCWSIONS

1 E L Mobley Inc through the actions of Elton Mobley has viotated Rule

50223h
2 E L Mobley Inc has violated Rule 50223
3 Etton L Mobley is fit to cazry on the business of an independent ocean

freight forwazder

4 The independent ocean freight forwazders license of E L Mobley Inc
should not be suspended orrevoked

The proceeding should be discontinued

S IOHN E COGRAVE

Administrafive Law Judge
WASHINGTON DC
Novem6er 6 978
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FEDERAL MARITIME COMMISSION DOCKET No 783ORGANIC CHENUCALS GLIDDEN DURKEE DIvIStoN OF SCM CORP VFARRELL LINES INC SETTLEMENT AND DISMISSAL OF COMPLAINT March 141979 The Commission byorder served January 251979 inthis proceeding enunciated conditions under which itwould permit settlement of claims arising under section 18b3of the Shipping Act 1916 Itwas determined that the proposed settlement which had been submitted tothe Administrative Law Judge inthis proceeding met all but one of these conditions The parties were afforded 30days tomeet the final conditions bysubmitting anaffidavit setting forth the reasons for the settlement and attesting that the settlement isabona fide attempt bythe parties toterminate their controversy and not adevice toobtain transporta tion at other than the applicable rates and charges or otherwise circumvent the requirements of the Shipping Act 1916 The parties tothis proceeding have now timely submitted anaffidavit which meets the final condition Accordingly the October 261978 order of the Administrative Law Judge denying the Joint Motion for Approval of the Settlement isvacated Settlement under the terms agreed bythe parties ispermitted and the complaint inthis proceeding isdismissed with prejudice By the Commission SFRANCIS CHURNEY Secretary 21FMC859



TITLE 46SHIPPING

Chapter IVFederal Maritime Commission

DOCKET 7857 GENERAL ORDER 41

SUBCHAPTER BREGULATIONS AFFECTING MARITIME
CARRIERS AND RELATED ACTIVITIES

PART 544Financial Responsibility for Water
Pollution Outer Continental Shelf

March 19 1979

ACTION Final Rule

SUMMARY The Federal Maritime Commission is hereby issuing regula
tions affecting persons who own and operate vessels carrying
oil from offshore facilities above the Outer Continental

Shelf The Outer Continental Shelf Lands Act Amendments

of 1978PL 95372 imposes upon such vessel owners and
operators a new liability for damages and removal costs
resulting from discharges of oil Vessel operators are re
quired to demonstrate that they are financially able to meet
such potential liability up to certain limits before their
vessels may lawfully engage in any segment of the transpor
tation of oil from an offshore facility above the Outer Conti
nental Shelf These regulations set forth the manner by
which financial responsibility can be demonstrated to the
Commission in accordance with the new law and provide for
the issuance of Certificates of Financial Responsibility
which must be carried aboard vessels and presented to
officials of the US Coast Guard or its designees upon
request

DATES March 20 1979

SUPPLEMENTARY INFORMATION

On January 3 1979 44 Fed Reg 915 the Commission proposed the
issuance of regulations a new Part 544 to Title 46 of the Code of Federal
Regulations to implement the vessel certification and financial responsibility
provisions of the Outer Continental Shelf Lands Act Amendments of 1978
OCSLAA Comments from the public were invited with respect to those
proposed regulations

Comments were received from I LeBoeuf Lamb Leiby MacRae which
serves as General Counsel in the United States for the Underwriters at Lloyds
Lloyds 2 the American institute of Marine Underwriters AIMU the
member insurance companies which are said to write over 90 percent of the

860 21 FMC
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marine insurance business written in the United States 3 the American Institute
of Merchant Shipping AIMS an association of 26 companies owning or
operating United States flag oceangoing vessels 4 the American Institute of
Certified Public Accountants AICPA 5 the Offshore Operators Committee
Operators Committee an organization of 70 companies engaged in oil and gas
exploration and production in the Gulf of Mexico and Atlantic offshore area 6
Continental Oil Company North American Production Operations Continental
Oil and 7 Exxon Company USA Exxon

Continental Oil asserted that the Commission has an obligation to avoid the
expensive and unnecessary duplication of coverage which will be the result of
the Commission maintaining three separate sets of regulations requiring evi
dence of financial responsibility for water pollution 46 CFR 542 revised
implementing section 311p1of the Federal Water Pollution Control Act 46
CFR 543 implementing section 240c of the Trans Alaska Pipeline Authoriza
tion Act and the instant regulations 46 CFR 544 implementing section
305a1of the OCSLAA

Because those three sets of regulations are mandated by three separate
statutes each with its own unrelated liabilities defenses conditions and exclu
sions there are no areas of duplication other than those which have been
eliminated in these final regulations

Section 5441Scope
Comments concerning this section were submitted by AIMS the Operators

Committee Continental Oil and Exxon Generally their comments are that the
proposed language of that section if taken alone is too broad and could be
misread as applying to all vessel operations involving the movement of any oil
from offshore facilities including fuel oil More descriptive language such as
that used by the Commission in section 5443dof the proposed regulations
ie oil that has been produced by an offshore facility is suggested

In order to avoid a misunderstanding of the Scope we will adopt new
language designed to make it clear that the regulations apply only to vessels
carrying Outer Continental Shelf produced oil which has not yet been brought
ashore Exxon the Operators Committee and AIMS however would have the
Commission further amend the scope of the regulations so as to exclude even
vessels which carry Outer Continental Shelfproduced oil 1 loaded as a result of
containment and removal operations after an oil spill 2 carried in small
amounts on an occasional basis for purposes of laboratory analysis 3 mixed
with drilling mud and being transported on an occasional basis for proper
disposal and 4 loaded due to failure of a facilityspipeline system This last
exclusion was suggested only by AIMS

As to the first of the above numbered suggestions the Commission finds merit
in further clarifying the Scope by specifically excluding from these financial
responsibility regulations vessels which carry Outer Continental Shelfpro
duced oil solely as a result of spill containment and removal operations It was
not our intent to make such vessels subject to these regulations because vessels
engaged in cleanup activities do not fall within the OCSLAAsdefinition of
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vessel Moreover as Exxon correctly points out the number of vessels immedi
ately available for cleanup work should not be limited to vessels which have
obtained OCSLAA Certificates from the Commission

The second suggested amendment to the Scope is the exemption of vessels
carrying Outer Continental Shelfproduced oil in small amounts for purposes
of laboratory analysis The small amounts suggested by Exxon and the
Operators Committee are 110 gallons per container with no more than two
containers 220 gallons suggested by the Operators Committee and without
limit in the case of Exxons comments The fact that those comments are not

supported by any reference to the statute or legislative history whereby the
Commission would be authorized to provide such exemption is we think
controlling The Commission has already addressed a similar question involving
small amounts of oil carried by vessels subject to the Federal Water Pollution
Control Act In that instance the Commission determined that it had no authority
to exempt the carriage of even one barrel of oil The Commission likewise finds
no statutory basis for the exemption under this Act

The third suggested amendment to the Scope is the exemption of vessels
carrying Outer Continental Shelfproduced oil mixed with drilling mud being
transported for proper disposal Again the comments failed to point out any
thing in the OCSLAA or legislative history which would authorize the Commis
sion to provide such an exemption To the contrary one of the clear purposes of
the law is to balance development of the Outer Continental Shelf with protection
of the environment by assuring reimbursement to parties damaged by oil spills in
connection with all activities on the Outer Continental Shelf The pollution
damages that could result from vessels carrying in bulk thousands of pounds of
Outer Continental Shelf produced oil mixed with drilling mud do not appear to
be capable of exclusion from these regulations

The fourth and last suggested amendment to the Scope is the exemption of
vessels carrying Outer Continental Shelfproduced oil as the result of a failure
of a pipeline system Again the Commission is without authority under the law
to exempt such vessels from these regulations

After considering the four above discussed comments the Commission has
decided to amend and clarify the proposed wording of section 5441 by adopting
the following language
a These regulations Part 544 of Title 46 of the Code of Federal Regula

tions implement the vessel financial responsibility requirements of the Outer
Continental Shelf Lands Act Amendments of 1978 These regulations apply to
all vessels engaged in any segment of the transportation of oil produced from an
offshore facility on the Outer Continental Shelf when such vessels are operating
in the waters above submerged lands seaward from the coastline of a State or the
waters above the Outer Continental Shelf

b Vessels having on board Outer Continental Shelfproduced oil after that
oil has been brought ashore or loaded as a result of removal operations after an
oil spill do not thereby become subject to the regulations in this Part

M key phrase to the OCSLAAsdefinition of vessel found in section 3015 is and which is transporting ml directly
from an offshore facility Emphasis added

It also should be noted that vessels used in cleanup work if they exceed 300 gross tons already would be in possession of
Certificates issued by the Commission under the Federal Water Pollution Control Act requirements 46 CFR 542 revised

21 FMC



Section 5442dCargo
Continental Oil asserts that the Commissionsproposed definition of car

go ie cargo means oil carried on board a vessel for purposes of
transportation in any quantity and under any conditions should be amended to
mean only Outer Continental Shelfproduced oil in order to comport with the
OCSLAA

First no amendment is necessary because the word cargo is used only in the
insurance bond and guaranty Forms FMC193 through 195 and then only in
direct connection with the words Outer Continental Shelfproduced oil

Second nothing in these regulations should be construed as meaning that only
those pollution incidents involving Outer Continental Shelfproduced oil are
covered by the herein required evidence of financial responsibility We are
unable to find anything in the OCSLAA or its legislative history that would
exclude liability for economic loss resulting from for example spills of fuel or
bunker oil provided that the vessel causing the spill was subject to the OCS
LAA The carriage of Outer Continental Shelfproduced oil is merely one
prerequisite to the possible applicability of these regulations as set forth in the
Scope See also the discussion of section 5442nOi1

The definition of cargo in these final regulations will remain as proposed

Section 5442h Damages
The definition of damages in the proposed regulations reads in pertinent

part as follows Damages means economic loss arising directly or indirectly
from oil pollution including reasonable costs associated with preparation

and presentation of natural resource damage claims Emphasis added
LloydsAIMS and Continental Oil take exception to the Commissionsuse of

the word indirectly as underlined above alleging that it could be construed as
having a broader meaning than the actual wording used in the OCSLAA

economic Toss arising out ofor directly resulting from oil pollution
Emphasis added It is possible that the proposed words directly or indirectly
could be held to have a broader meaning than the words in the statute arising
out of ordirectly The wording of the statute will be used in the final definition

Lloyds also takes exception to the other above underlined wording in the
proposed definition concerning certain preparation and presentation costs
While Lloyds is correct in pointing out that such wording is not included in
section 303a of the OCSLAA we inserted that wording in the proposed
definition because of the clear legislative history underlying section 303aof the
statute

In addition it is intended that reasonable costs associated with the preparation and presentation of
natural resource damage claims are intended to be recoverable as part of each claim Conference
Report No 951091 accompanying S9 at page 131

Accordingly the contested preparation and presentation wording will
remain a part of the definition of damages in the final regulations

Finally with respect to the Commissionsproposed definition of damages
Continental Oil asserts that the definition must be amended to include certain
issues involving contributory negligence of the claimant damages resulting
from willful actions of a claimant claimantsresponsibilities to mitigate dam

21 FMC
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FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 865 limited toOuter Continental Shelf produced oil No change tothe proposed definition will bemade Section 544 2oOil Pollution The definition of Oil Pollution inthe proposed regulations begins asfollows Oil pollution means ithe presence of oil either inanunlawful quantity or which has been discharged at anunlawful rate Continental Oil although recognizing that the phrase was taken directly from the OCSLAA sdefinition of oil pollution requests the Commission todefine the words unlawful quantity and unlawful rate The Commission believes that the words inquestion refer primarily tosection 311 b3of the Federal Water Pollution Control Act which makes provision for the determination of the amounts of oil which when discharged into the navigable waters of the United States or the Contiguous Zone among other waters would beconsidered unlawful This does not come within the authority delegated tothis Commission Rather itcomes within the jurisdiction of the Environmental Protection Agency and isaddressed initsregulations inPart 110 of Title 40of the Code of Federal Regulations Section 544 2sPerson The Commission sdefinition of person includes ajoint venture asdoes the statutory definition The word person isused inthese regulations and inthe statute inconnection with among other things the definitions of vessel owner and operator Avessel owner or operator therefore can beajoint venture Continental Oil suggests that avessel owner which isajoint venture beallowed todemonstrate financial responsibility inproportion toeach party srespective ownership of avessel We must reject that suggestion because first itwould beimpractical asthe parties tothe joint ventures are jointly and severally liable for the obligations of the venture notwithstanding the financial responsi bility requirement Second the same end can bereached bythe vessel owner parties toajoint venture under the proposed regulations Third we donot believe that adoption of the suggestion would beinaccord with the intent of the OCSLAA Section 544 2yVessel Exxon and AIMS suggest that the proposed definition of vessel beamend edtomake itclear that avessel isnot avessel within the meaning of the regulations unless inaddition toother criteria itiscarrying Outer Continental Shelf produced oil As noted above inconnection with the clarification we adopted involving the Scope of the regulations we donot wish tomake these regulations appear broader inscope than the underlying statute Accordingly the words Outer sInthe Mat Explanatory Statement of theCommitteeon Conference Conference Repot No 951091 mvempanying S9at page Inthe following isnoted The Senate bill includes within she mope of she oilspill title aves ltransporling OCS oil whether inthe waters above the OCSor inthe navigable waters The House amendment islimited tothe waters above the OCS The conference report provides for onscope inbefor vessels operating inall offshore waters that isinthe waters above the OCS and above the submerged lands



866 FEDERAL MARITIME COMMISSION Continental Shelf produced will appear between the words of and oil the final definition of vessel Section 544 3General Continental Oil suggests that paragraph aof the section should restate the exceptions and defenses toliability which section 304 of the OCSLAA provides tovessel owners and operators and that the third party defense should bediscussed We see nojustification inrestating inthe regulations what the OCSLAA states unless vital toanunderstanding of the regulations That isnot the case here Nor dowe wish toadd alengthy section tothese regulations without good cause No change therefore will bemade tosection 544 3aSection 544 5Time toApply Lloyd sthe Operators Committee Continental Oil and Exxon are concerned that vessel operators through nofault of their own will not have time tofile applications fees and evidence of financial responsibility intime for the Commission toprocess the paperwork and issue Certificates byMarch 171979 the date set forth inthe proposed regulations The Commission isaware that time constraints did not permit issuance of these regulations insufficient time toallow for full compliance bythe effective date of March 171979 However the clock with respect toliability cannot bestayed Nevertheless the Commission and itsstaff will endeavor administrative lytoassist vessel operators ifany who will betransporting Outer Continetal Shelf produced oil onorimmediately after the March 171979 effective date The staffs of this Commission and the Coast Guard have devised aprocedure tosatisfy thtstatute and avoid the latter senforcement of section 305 a2of the OCSLAA iedenial of entry into the navigable waters of the United States and detention inemergency cases where vessel operators are not inpossessionof Certificates through nofault of their own onMarch 171979 specifically ifinsuch cases the vessel operators have at least submitted acceptable evidence of financial responsibility tothe Commission inaccordance with Part 344 the Commission sOffice of Water Pollution Responsibility and the Coast Guard can expand the existing joint enforcement program which concerns two other oil pollution laws toencompass the OCSLAA aswell By that means the Office of Water Pollution Responsibility isable torespond immediately totelephonic enforcement inquiries from Coast Guard field officials and confirm that aparticular vessel isat least covered byevidence of financial responsibility thus avoiding enforcement action bythe Coast Guard due tothe fact that aCertificate isnot onboard The joint Coast Guard Commission telephonic enforcement program isineffect 7days per week 830amto500pmexcept national holidays Therefore vessel operators who expect toload Outer Continental Shelf pro duced oil and who otherwise will besubject tothese regulations should immedi ately arrange fortheir underwriters tosubmit evidence of financial responsibility tothe Commission Application forms and the required amount of fees may besubmitted assoon aspossible thereafter sothat Certificates can beissued



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 867 There are anumber of vessel operators who currently are covered byself insurance for purposes of Part 542 revised of this Title 46CFR but who intheir previous submissions have failed todemonstrate sufficient working capital and net worth tocover the added amounts of working capital and net worth required bythese Part 544 regulations Inthose cases ifthe vessel operators will besubject toPart 544 revised statements of net worth and working capital should besubmitted immediately bythe appropriate financial officers of the companies Incases where such self insurers report onaconsolidated financial basis and thus are required tohave anindependent Certified Public Accountant audit the schedules of working capital and net worth we will temporarily waive that requirement Such schedules therefore will beaccepted from the appropriate financial officers of the companies without audit byanindependent Certified Public Accountant Those unaudited schedules must bereplaced byaudited schedules at the time the next annual financial statements fall due ie120 days after the close of the self insurer sfiscal year We will allow guarantors the same latitude inorder not todiscriminate against vessel operators who will besubject toPart 544 onMarch 171979 and who are now covered byguaranties under Part 542 revised Rather than amend the Time toApply section of the regulations the Commission sstaff ishereby directed tocompensate for the statutory time constraints imposed upon applicants bymeans of expanding the existing joint enforcement program with the Coast Guard toencompass these OCSLAA requirements aswell Tobetter reflect this decision however the Commission will amend arelated provision of the regulations paragraph dof section 544 3General bydeleting the phrase Before March 171979 and chang ing the words shall have submitted toshall submit assoon aspossible Moreover for the above mentioned reasons we find good cause tomake these regulations effective upon publication inthe Federal Register rather than after the usual 30day period Section 544 6Applications General Instruction Paragraph bof this section provides that only vessel operators may apply for Certificates Continental Oil comments that Because of the duplicate liability of owner or operator this should beamended toprotect the owner ifthe owner and operator are not the same Unfortunately Continental Oil provided noexplanation toitscomments Therefore we are not able todiscern any reason for changing paragraph bParagraph cof this section provides that the application form shall besigned byanauthorized official of the applicant whose title shall beshown inthe space provided onthe application Otherwise awritten statement proving authority tosign shall berequired Continental Oil recommends that ageneral corporate policy statement should beadequate toprove authority inthe person who signs the application Ifthe general corporate policy statement soauthorizes acorporate official then the regulations are broad enough toaccommodate this comment Therefore nochange will bemade Paragraph dof this section provides that ifprior tothe issuance of aCertificate the applicant becomes aware of achange inany of the facts contained



868 FEDERAL MARITIME COMMISSION

in the application or supporting documentation the applicant shall notify the

Commission in writing within 5 days of becoming aware of the change
Continental Oil suggests that 5 days be changed to 15 days

The reason for paragraph d is to encourage applicants to correct promptly
any misstatements on the application so that the Commission will not issue an

incorrect Certificate Incorrect Certificates result in the necessity for applicants
to pay 20 recertification fees and may lead to detention of the involved vessels

Accordingly we see no justification for the suggested change

Section5447Renewal of Certificates
This section requires certificants to apply for a new Certificate at least 21 days

but no earlier than 90 daysprior to the expiration date of the existing Certificate
Such applications are required to be made in writing but not by submitting a new

application Form FMC192 unless the Certificant for some reason wishes to

submit a new form rather than a letter Continental Oil asserts that 21 days may
not be sufficient and suggests that an expired Certificate and a copy of the
renewal application should be adequate to protect the owner or operator while
awaiting such renewal Certificate

We are of the opinion that the time period providedie 21 to 90 days is
more than sufficient time to obtain a renewal Certificate from the Commission
Moreover we would have great difficulty in requesting the Coast Guard to

accept an expired Certificate just because it was accompanied by what purports
to be a copy of a renewal application The Commission and the various
enforcement agencies in this case the Coast Guard have or can quickly enter

1
into flexible arrangements whereby vessel operators need never fear unjustified
vessel detentions under anyof theCommissionsvessel certification regulations

j No change will be made to section 5447

Section 5448b3SeyInsurance
The AICPA Exxon and Continental Oil submitted comments with respect to

1 proposed section 5448b3i
All of the AICPAs comments are concerned with technical clarification of

section 544b3i and will be adopted by the Commission in the final
regulations For example statement of income willbe expanded to read

statement of income retained earnings and changes in financial position
which description is technically more correct Similarly certified by an inde
pendent Certified Public Accountant wilibe changed to read audited by an

independent Certified Public Accountant
The comments made by Exxon and Continental Oil with respect to section

5448b3i are concerned with the substance of that section except for
Exxons suggestion that the term balance sheet be changed to statement of
financial position in order to avoid confusion over terminology

Both Exxon and Continental Oil take exception to the provision in section
5448b3i which requiresthat inthe case of a corporate selfinsurer only
the Treasurer may certify to the accuracy of certain additional financial
information The same provision appears in section 5448b3ii

Tan clume that Contusion would mull from an of 11tH tam balance Alan neme lemma In any can the changer in

terminology made an a mull of comments rubinined by AICPA should avoid any such confusion

n a ai n



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 869 The assertion ismade that other appropriate officials of acorporation should beallowed tosocertify We agree with that position and will change the relevant portion of sections 544 8b3iand 544 8b3iitoread Treasurer or equivalent official That change will make section 544 8b3icoincide with itscounterpart provision inPart 542 revised of Title 46CFR The change does not apply tocases where self insurers submit consolidated financial statements Insuch cases section 544 8b3irequires that the supplemental financial information beaudited byanindependent Certified Public Accountant Exxon would have the Commission delete that requirement and allow anappropriate official of the self insurer tosubmit the information without anaudit byanindependent Certified Public Accountant The Commission rejects Exxon ssuggestion asbeing contrary tothe long held policy of not accepting annual financial data from self insurers unless the data has been audited byanindependent Certified Public Accountant While we will accept certain financial data from for example acorporate Treasurer or equivalent official such data isalways based upon financial statements of asingle company audited byanindependent Certified Public Accountant Inthe case of consolidated financial statements the Certified Public Accountant does not break out and audit the financial position of the self insuring company alone Therefore except for the temporary period discussed above under Time toApply we will continue torequire audit byanindependent Certified Public Accountant inconnection with the supplemental financial data accompanying consolidated statements Continental Oil asserts that section 544 8b3iicould present aproblem for smaller companies That section requires the submission of asemi annual affidavit from aself insurer whose net worth isnot at least ten times the amount required toqualify asaself insurer The affidavit must state only that working capital and net worth have not fallen below the amount required toqualify asaself insurer Since the same requirement appears inPart 542 revised of Title 46CFR and Continental Oil did not explain the nature of the problem itreferred towe will not eliminate the requirement Exxon and Continental Oil take exception tothe time limits insection 544 8b3ivThose time limits iethree months after the close of aself insurer sfiscal year for annual financial statements and one month after the close of such year for semi annual affidavits govern the submission of the financial reports specified insections 544 8b3iand 544 8b3iiThe time limits are the same asinPart 542 revised of Title 46CFR Both Exxon and Continental Oil assert that the time limits should bechanged tofour months for annual statements and two months for semi annual affidavits Neither party requested such expanded time limits inconnection with Part 542 revised of Title 46which isamuch more comprehensive set of regulations enacted just last year and which set the standard for these regulations Ifthe Commission were toexpand the time limits inthese regulations aself insurer subject toboth Part 542 revised and this Part 544 would still begoverned bythe shorter time limits inPart 542 revised thus gaining nobenefit from the change inthese regulations Further section 544 8b3ivprovides for the granting of



870 FEDERAL MARITIME COMMISSION extensions of the time limits incases of necessity and such extensions would provide more time than isbeing requested here Accordingly nochange will bemade tosection 544 8b3ivSection 544 8b5Other Methods This section prohibits anapplicant from choosing any method of demonstrat ing financial responsibility not specified inthe regulations ieInsurance Form FMC 193 Surety Bond Form FMC 194 Guaranty Form FMC 195 or self insurance and prohibits any modifications tosuch methods Continental Oil asserts that the Commission could severely hamper oper ations bysmaller companies which iscontrary tothe intent of the OCSLAA unless other methods modifications of the methods and combinations of the methods are permitted toprotect the interests of small companies First acceptable combinations of the specified methods already are allowed bysection 544 8bSecond other methods are not allowed because the OCSLAA insection 305 a1specifies the methods which the Commission may accept and those methods are allowed bythe regulations Third ifthe Commission were topermit modifications tothe methods itwould ineffect beallowing any method any party wished toestablish which was not intended bythe OCSLAA Obviously there would benoreason for Congress tomandate regulations governing the permitted methods ifsuch regulations could bedisregarded under the guise of modifications The permitted methods have been designed tocomport asprecisely aspossible with the requirements of the underlying lawAccordingly nochange will bemade Section 544 8cForms General This section provides inpertinent part that Ifmore than one insurer guarantor or surety joins inexecuting aninsurance guaranty or surety bond form such action shall constitute joint and several liability onthe part of such joint underwriters Continental Oil asserts itsbelief that nounderwriter would agree tobeboth jointly and severally liable and asrequired bythe OCSLAA subject todirect suit byadamaged party 6Itcorrectly points out however that while the OCSLAA requires underwriters tobesubject todirect suit the lawmakes nomention of ajoint and several liability requirement onthe part of underwriters Lloyd salso commented upon the proposed joint and several liability provi sion stating that the concept was not contained inthe OCSLAA and was objectionable from aninsurer spoint of view because itiscontrary tonormal underwriting practices Lloyd sexplained that the concept was incompatible with underwriting insurance inlayers and with pooling arrangements whereby cosigning insurers are liable only for their respective shares of such insurance While Lloyd shas joined inunderwritings submitted tothe Commission onajoint and several liability basis under Part 542 revised itrecommends that the Continental Oil scontention isInc uevidenced bythe submission of jointly executed insurance forms tothe Commission under Pan 542 revised of Title 46CFR Those insurance forme contain both joint and severe liability and direct suit provisions no



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 871 joint and several liability provision inthese Part 544 regulations bedeleted inorder toencourage greater insurance capacity for purposes of OCSLAA risks We believe that the last mentioned point should begiven substantial weight Unlike the Part 542 revised regulations noUnited States insurer has confirmed that itwill underwrite vessel risks under the OCSLAA and Congress obviously was concerned with the matter asevidenced bysection 305 dof the statute That section requires astudy todetermine among other things whether adequate private oil pollution insurance protection isavailable Inorder not toimpede the underwriting industry swillingness towrite OCSLAA pollution coverage and because there isnospecific requirement inthe lawfor joint and several liability onthe part of underwriters that proposed provision will bedeleted from section 544 8cwith respect toinsurers and surety companies and from the insurance and surety bond forms which are appended toand made part of the regulations inPart 544 Accordingly ifmore than one insurer or surety company joins inexecuting anInsurance Form FMC 193 or Surety Bond From FMC 194 each insurer or surety company will beliable only tothe limits of itsagreed coverage asstated onthe insurance or bond form No such form will befully acceptable of course unless inthe aggregate either 100 percent coverage isindicated or noindividual percentages or layers are indicated Inthe latter case each insurer or surety will bepresumed tobejointly and severally liable for the total amount of the risk unless itcan show the contrary We wish toemphasize that bydeleting the contested provision we donot intend any change inour definition of insurer for purposes of these or any of the Commission sother water pollution regulations Insurance entities such asthe Underwriters at Lloyd sare considered tobesingle insurers for the limited purposes of liability under such regulations That isnothing contained herein should beconstrued asmeaning for example that aclaimant must proceed against each underwriter of each syndicate participating inaLloyd sundertaking asaresult of the deleted provision We also wish tonote that the provision was not deleted with respect toguarantors They are ineffect self insurers onbehalf of and insome cases inunion with vessel operators and usually are closely affiliated companies We see nojustification inpermitting asituation where artificial corporate shields could insulate vessel operators from compensating claimants uptothe full amount of the financial responsibility required bythe OCSLAA Section 544 9Issuance of Certificates Paragraph dof this section requires acertifrcant tonotify the Commission inwriting within five days after becoming aware ofa change inthe facts contained inthe application or supporting documentation which lead tothe issuance of aCertificate Examples of such changes include vessel name changes or achange of address Paragraph eof this section requires acertificant tocomplete the reverse side of avoided Certificate and return ittothe Commission within 10days after the Certificate becomes void The usual reason for aCertificate becoming void iscessation of the operator sresponsibility for the vessel named onthe Certificate



872 FEDERAL MARITIME COMMISSION Continental Oil asserts that the respective 5and 10day time limits inparagraphs dand eare too short and should betripled to15and 30days Inview of the fact that the proposed 5and 10day time limits are not key elements of the regulations we have noobjection togranting more time Because however updating of information should bedone aspromptly aspossible we will double rather than triple the paragraph dtime limits and make it10days The paragraph etime limit will betripled to30days asrequested Section 544 11Denial or Revocation of Certificates Paragraph bof this section identified four situations where denial or revoca tion of aCertificate shall beimediate and without prior notice For example aCertificate isautomatically voided when the certificant sells the vessel named thereon toanew operator Similarly denial of issuance of aCertificate occurs automatically inacase where anapplicant sells the vessel for which the applicant had submitted anapplication inexpectation of operating the vessel Continental Oil asserts that such immediate revocation or denial ispatently outside due process We disagree The regulations donot inall cases provide for immediate revocation or denial We would refer Continental Oil tothe last sentence inparagraph bwhich requires the Commission toadvise the applicant or certificant inwriting of the reason for anintended denial or revocation inany case where such action isnecessary toavoid aninappropriate denial or revoca tion No change will bemade toparagraph bParagraph cof this section concerns asituation where the Commission has written toacertificant warning itthat itsCertificate will berevoked because itfailed tosubmit required financial statements or affidavits Insuch case the intended revocation would become effective 10days after the date of the warning letter unless the certificant demonstrated prior torevocation that the financial statements or affidavits had been timely filed Continental Oil recommends that the 10day time limit belengthened to20days We again point out that aself insurer subject toregulations inthis part would almost certainly beaself insurer under the existing Part 542 revised regulations aswell Since the Part 542 revised regulations also contain the 10day time limit Inothing would begained byextending the time limit inthese regulations iethe 10day time limit would still apply tothe certificant under Part 542 revised Ifaself insurer cannot readily demonstrate itsability tomeet itsstatutory liability itshould not bepermitted tomaintain itsstatus asaself insurer Tothat end the Commission must ensure that itcan determine the financial condition of each self insurer insofar asthe built indelays of the self insurance reporting method permit at least annually Ifaself insurer cannot inatimely fashion meet itsreporting requirement especially inview of the 45day time extensions available under the regulations itshould not benecessary for the Commission tosolicit compliance No change therefore will bemade toparagraph cIParagraph dof this section provides that incertain cases anapplicant or certificant may request ahearing toshow that anintended denial or revocation isunwarranted Continental Oil endorses that provision but believes that paragraph bmust beamended toallow for itWe would again refer Continental Oil tothe



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 873 last sentence inparagraph bwhereby the Commission must incertain cases give written notice of itsintention todeny or revoke Such written notice isthe intended denial or revocation mentioned inparagraph dand isthe catalyst for the request for ahearing provided for inparagraph dNo amendment isnecessary Section 544 12Fees Paragraph eof this section establishes a20certification fee for each Certificate issued Continental Oil isunable todetermine whether that 20fee would apply inacase where anapplicant paid its100 application fee and was applying for only one Certificate The answer isaffirmative Section 544 13Enforcement Paragraph aof this section establishes acivil penalty of not more than 10000 for failure tocomply with these Part 544 regulations and provides that such penalty may beassessed and compromised bythe Federal Maritime Commission pursuant tothe provisions of section 312 aof the Act Continental Oil asserts that inorder tosatisfy both the statute and constitu tional due process paragraph amust beamended tonote that section 312 aof the statute requires the giving of notice and opportunity for ahearing before apenalty isassessed While Continental Oil sassertion isincorrect we have noobjection toamending paragraph aasrequested and will dosoSection 544 14Service of Process This section requires each applicant and underwriter todesignate aUnited States agent for service of process onthe application insurance bond or guaranty form itsubmits Each designation must beacknowledged inwriting bythe designated agent unless that agent has furnished the Commission with amaster concurrence Amaster concurrence isanagreement toact asagent for service of process for any applicant or underwriter who designates such agent provided that such applicant or underwriter meets certain conditions Aninsurance adjusting firmfor example may furnish amaster concurrence toact asagent for any vessel operator insured byaparticular insurer Continental Oil asserts that noUnited States company should have todesig nate anagent for service of process Companies domiciled inthe United States may appoint themselves asagent asisstated onPart IVof the application form No change will bemade inthis section of the regulations We urge all United States agents for service of process who have master concurrences onfile with the Commission for purposes of Part 542 revised and or Part 543 of this title toeither revise those documents toincorporate this Part 544 or file separate master concurrences for that purpose Insurance Form FMC 193 Lloyd sand AIMU submitted comments with respect tothis Form Lloyd snoted correctly that incertain cases the OCSLAA places unlimited liability onavessel owner and operator Itthen goes ontostate however that insurers are also subject tothe unlimited liability and thus will not beinclined to



874 FEDERAL MARITIME COMMISSION write OCSLAA insurance coverage under these regulations because knowledge of the total risk exposure isanessential basis for any underwriting We donot believe that either the statute or the terms of proposed insurance Form FMC 193 impose such unlimited liability onthe insurer aswell asthe owner and operator We can find nothing inthe statute which would lead ustosuch aninterpretation of mandatory unlimited liability onthe part of anunder writer Nor isthere anything inthe language of Insurance Form FMC 193 which would place such unlimited liability onthe insurers who execute that form Tothe contrary intwo places onthe first page of that form the insurer sliability islimited specifically to300 per gross ton or 250 000 whichever isgreater per incident That specifically limited amount of liability inthe insur ance form isbased onthe wording insection 305 a1of the OCSLAA which cannot beread asrequiring financial responsibility inanamount greater than 300 per gross ton or 250 000 whichever isgreater despite the fact that the vessel owner or operator can become liable for agreater amount incertain situations No amendment tothe insurance form isnecessary The comment submitted bythe AIMU recommends anamendment tothe proposed wording inthe third paragraph of the insurance form which now reads inpart asfollows The insurer shall beentitled toinvoke only the rights and defenses permitted byTitle III of the Act tothe vessel operator and the defense that the incident was caused bythe willful misconduct of the vessel operator Emphasis added jThe AIMU refers tothe fact that section 305 cof the OCSLAA makes available toanunderwriter not only the rights and defenses permitted bythe statute tothe vessel operator but the rights and defenses permitted tothe vessel owner aswell The intent of the OCSLAA isthe same the AIMU points out with respect tothe defense that anincident was caused bythe willful misconduct of the vessel owner not just the vessel operator The AIMU also points tothe fact that the operator may include the owner asanIassured onthe underlying insurance policy frequently at the urging of the owner Thus inacase where aclaim isasserted directly against anunderwriter itisimportant that the underwriter not bedenied the right toinvoke the defense that the incident was caused bythe willful misconduct of the owner The position taken bythe AIMU iscorrect even ifanowner was not named onany underlying insurance policy Itwas not our intent tolimit the defenses available tounderwriters under the statute This can beseen from areading of section 544 8dof the regulations which ismeant togovern the insurance bond and guaranty forms and which purposely makes nomention of owners or operators Itshould beobvious moreover that because under the OCSLAA any iliability incurred byavessel owner isalso the liability of the vessel operator equitably any defense available tothe owner also would beavailable tothe operator and therefore tothe underwriter inacase of direct action against the iunderwriter We assume Lloyd sisnot refertins Wanunderwriter sdefault under sedan 3070 5of ate oCSLAA whereby adefettdeat jmay lowdwtiMWlimit liability Wedo Minmy me road that section ameaninathat aunderwrltercould besubjected tounlim ited damlity 71GMf



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 875 The reason why we did not specifically mention vessel owners inthe above quoted language of the insurance form isbased onour intention not toburden underwriters with the requirement toname the often uninsured vessel owners onthe forms See item number four under the Supplementary Information section inour January 31979 Notice of Proposed Rulemaking Thus only the assured operators need benamed onthe forms and the language of the forms isgeared tothe assured operators asapplicants for Certificates Itwould make for awkward construction and confusing reading tosuddenly mention inthe forms the role of some unnamed and perhaps uninsured owners with respect todefenses while having remained silent inthe forms concerning the role of such owners with respect toliability and other matters By expanding the content of the forms inorder toaddress such other matters egthe inability of anowner toadd or delete vessels the forms would become unduly long and complex We agree with the position of the AIMU concerning the intent of the OCSLAA but we donot believe itisdesirable or necessary toamend the forms inorder toprotect that position Since this matter of available defenses isimportant toall underwriters the correct construction of the forms astodefenses will bespecifically ordered below NOW THEREFORE ITISORDERED That effective upon publication inthe Federal Register Subchapter Bof Chapter IVof Title 46of the Code of Federal Regulations isamended bythe addition of anew Part 544 asset forth below and ITISFURTHER ORDERED That the insurance bond and guaranty forms appended hereto shall beconstrued asentitling underwriters toinvoke the rights and defenses permitted byTitle III of the Outer Continental Shelf Lands Act Amendments of 1978 toboth vessel owners and vessel operators aswell asthe defense that anincident was caused bythe willful misconduct of the vessel owners or vessel operators whether or not owners are named asjoint assureds onsuch forms or onany underlying insurance policies and ITISFURTHER ORDERED That the provision insection 544 8b3iwhich requires supplemental schedules tobeaudited byindependent Certified Public Accountants istemporarily waived Such supplemental schedules shall beacceptable ifprepared byanappropriate financial officer of the self insurer or guarantor The hereby ordered waiver shall beapplicable only tothose persons who onthe date of this Order are approved self insurers or guarantors under Part 542 revised of Title 46of the Code of Federal Regulations This waiver shall terminate without further notice at the time new financial statements are due inaccordance with section 544 8b3ivBy the Commission SFRANCIS CHURNEY Secretary Underwriters are free of course toname both owners and operators asassureds onthe insurance bond and guaranty forms By doing anhowever anunderwriter would remain at risk with respect tothe named owner even after the named operator was relieved of isoperator status Such risk would conunue under the form until the date the ownersold the involved vessel assuming anincident had not occurred prior wsale or the date the risk was terminated pursuant wall of the terms of the form whichever date occurred first



FEDERAL MARITIME COMMISSION PART 544 FINANCIAL RESPONSIBILITY FOR OIL POLLUTION OUTER CONTINENTAL SHELF Sec 544 1544 2544 3544 4544 5544 6544 7i544 8544 9544 10544 11544 12544 13544 14Scope Definitions General Where toApply and Obtain Forms Time toApply Applications General Instructions Renewal of Certificates Establishing Financial Responsibility Issuance of Certificates Operator sResponsibility for Identification Denial or Revocation of Certificates Fees Enforcement Service of Process AUTHORITY This Part 544 isissued under section 305 a1of the Outer Continental Shelf Lands Act Amendments of 1978 and sections 1201 and 1203 of Executive Order 12123 of February 261979 544 1Scope aThese regulations Part 544 of Title 46of the Code of Federal Regula tions implement the vessel financial responsibility requirements of the Outer Continental Shelf Lands Act Amendments of 1978 These regulations apply toall vesselsengaged inany segment of the transportation of oil produced from anoffshore facility onthe Outer Continental Shelf whensuch vessels are operating inthe waters above submerged lands seaward from the coastline of aState or the waters above the Outer Continental Shelf bVessels having onboard Outer Continental Shelf produced oil after that oil has been brought ashore or loaded asaresult of removal operations after anoil spill donot thereby become subject tothe regulations inthis Part 544 2Definitions For purposes of this Part the following terms shall have the indicated meanings aAct means the Outer Continental Shelf Lands Act Amendments of 1978 Public Law 95372 bApplicant means any vessel operator asdefined inparagraph pof this section who has applied for aCertificate or for the renewal of aCertificate cApplication means Application for Certificate of Financial Respon sibility Outer Continental Shelf Form FMC 192 dCargo means oil carried onboard avessel for purposes of transporta tion inany quantity and under any conditions
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FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 877 eCertificant means any operator asdefined inparagraph pof this section who has been issued aCertificate fCertificate means aCertificate of Financial Responsibility Outer Continental Shelf issued bythe Federal Maritime Commission pursuant tothe regulations inthis Part gCommission means the Federal Maritime Commission hDamages means economic loss arising out of or directly resulting from oil pollution including injury toor destruction of real or personal property loss of use of real or personal property injury toor destruction of natural resources loss of use of natural resources loss of profits or impairment of earning capacity due toinjury toor destruction of real or personal property or natural resources loss of tax revenue for aperiod of one year due toinjury toreal or personal property and reasonable costs associated with preparation and presentation of natural resource damage claims Removal costs are not included inthis definition iDischarge means any emission intentional or unintentional and includes but isnot limited tospilling leaking pumping pouring emptying or dumping 0Financial responsibility means proof of financial ability tosatisfy claims for damages and removal costs asrequired bysection 305 a1of the Act kIncident means any occurrence or series of related occurrences involving one or more vessels which causes or poses animminent threat of oil pollution from any source For purposes of these regulations animminent threat asused inthe Act issynonymous with asubstantial threat asused insection 311 of the Federal Water Pollution Control Act asamended 33USC1321 1Insurer means one or more acceptable insurance companies corpora tions or associations of insurers shipowners protection and indemnity associ ations or other persons acceptable tothe Commission mOffshore facility includes any oil refinery drilling rigdrilling struc ture oil storage or transfer terminal or pipeline or any appurtenance related toany of the foregoing which isused todrill for produce store handle transfer process or transport oil produced from the Outer Continental Shelf and islocated onthe Outer Continental Shelf except that avessel or adeepwater port asthe term deepwater port isdefined insection 310of the Deepwater Port Act of 1974 33USC1502 isnot included inthis definition nOil means petroleum including crude oil or any fraction or residue therefrom whether or not carried onboard avessel oOil pollution means 1the presence of oil either inanunlawful quantity or which has been discharged at anunlawful rate iinor onthe waters above submerged lands seaward from the coastline of aState or onthe adjacent shoreline of such State or iionthe waters of the contiguous zone established bythe United States under Article 24of the Convention onthe Territorial Sea and the Contiguous Zone 15UST 1606 or
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878 FEDERAL MARITIME COMMISSION 2the presence of oil inor onthe waters of the high seas outside the territorial limits of the United States iwhen discharged inconnection with activities conducted under the Outer Continental Shelf Lands Act 43USC1331 et seq or iicausing injury toor loss of natural resources belonging toappertaining toor under the exclusive management authority of the United States or 3the presence of oil inor onthe territorial sea navigable or internal waters or adjacent shoreline of aforeign country inacase where damages are recoverable byaforeign claimant under Title III of the Act pOperator or vessel operator means ademise charterer or any other person responsible for the operation of avessel including aperson who both owns and isresponsible for the operation of avessel qOuter Continental Shelf means all submerged lands lying seaward and outside of the area of lands beneath navigable waters asthe term lands beneath navigable waters isdefined insection 1301 of the Submerged Lands Act 43USC1301 and of which the subsoil and seabed appertain tothe United States and are subject toitsjurisdiction and control rOwner or vessel owner means any person holding legal or equita ble title toavessel Inacase where aCertificate of Registry or equivalent document has been issued the owner shall bedeemed tobethe person or persons whose name or names appear thereon asowner provided however that where aCertificate of Registry has been issued inthe name of the President or Secretary of anincorporated company pursuant to46USC15such incorporated company will bedeemed tobethe owner and provided further that this definition does not include aperson who without participating inthe manage ment or operation of avessel holds indicia of ownership primarily toprotect asecurity interest inthat vessel sPerson includes but isnot limited toanindividual agovernmental entity afirmacorporation anassociation apartnership ajoint stock com pany ajoint venture aconsortium abusiness trust or anunincorporated organization tPublic vessel means avessel not engaged incommerce the operator of which isthe Government of the United States or aState or political subdivision thereof or the government of aforeign entity uRemove removing or removal means 1the physical removal of oil from the water and shorelines 2the taking of such other actions asmay benecessary toprevent minimize or mitigate damage tothe public health or welfare including but not limited tofish shellfish wildlife and public or private property shorelines and beaches resulting from adischarge or substantial threat of adischarge of oil 3the restoration or replacement of natural resources damaged or destroyed asthe result of adischarge of oil inviolation of section 311 bof the Federal Water Pollution Control Act 4reasonable measures taken after anincident has occurred toprevent minimize or mitigate oil pollution from such incident and 5measures of similar or related nature under section 5of the Intervention of the High Seas Act 33USC1474 vSubmerged lands seaward from the coastline of aState means the area of lands beneath navigable waters asdescribed insection 2aof the Sub



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 879 merged Lands Act 43USC1301 a2Generally that area can hedescribed asall lands permanently or periodically covered bytidal waters uptobut not above the line of mean high tide and seaward toaline three geographical miles distant from the coastline of aState and tothe boundary line of each such State where inany case such boundary extends seaward or into the Gulf of Mexico beyond three geographical miles wUnderwriter means aninsurer asurety company aguarantor or any other person other than the operator who provides evidence of financial responsibility for anoperator xUnited States or State means any place under jurisdiction of the United States including but not limited tothe States the District of Columbia the Commonwealth of Puerto Rico the Canal Zone Guam American Samoa the United States Virgin Islands the Trust Territory of the Pacific Islands and the Commonwealth of the Northern Mariana Islands yVessel means every description and size of watercraft or other artifi cial contrivance other than apublic vessel which isoperating inthe waters above the Outer Continental Shelf or inthe waters above submerged lands seaward from the coastline of aState and which isengaged inany segment of the transportation of Outer Continental Shelf produced oil from anoffshore facility including carrying lightering transshipping or storing such oil 544 3General aThe regulations inthis Part set forth the procedures whereby anowner and operator of avessel subject tothese regulations can demonstrate that each isfinancially able tomeet liability for removal costs and damages inthe amount of 300 per gross ton of such vessel of 250 000 whichever isgreater That amount represents the maximum amount of liability under section 304 of the Act inacase where the owner and operator of aparticular vessel are entitled tolimit their liability Owners and operators are jointly severally and strictly liable bUpon the satisfactory demonstration of financial responsibility inaccord ance with the regulations of this Part the Commission shall issue Certificates which are tobecarried aboard the vessels named onsuch Certificates The carriage of avalid Certificate will indicate tothe United States Coast Guard that the vessel named thereon isincompliance with the financial responsibility provisions of the Act Failure tocarry avalid Certificate subjects avessel toenforcement action bythe Coast Guard and also subjects the vessel owner and operator topenalty procedures bythe Commission cWhere avessel isoperated byitsowner or the owner isresponsible for itsoperation the owner shall beconsidered tobethe operator and shall file the application for aCertificate Inall other cases the vessel operator shall file the application dThe operator of each vessel subject tothe regulations inthis Part shall submit assoon aspossible tothe Commission aproperly completed Application Form FMC 192 acceptable evidence of financial responsibility and application and certification fees Otherwise such vessel operator shall not permit such vessel tohave onboard for any purpose oil that has been produced byan
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offshore facility unless that oil has previously been brought ashore at a United
States or foreign location
e The gross tonnage of a vessel subject to these regulations shall be

presumed to be that indicated in the vessels Certificate of Registry or in the
absence thereof other marine documents acceptable to the Commission If a
vessel has more than one gross tonnage the higher tonnage shall apply
5444 Where to Apply and Obtain Forms
a Applications for Certificates Form FMC192 together with fees and

evidence of financial responsibility shall be filed with the Commission at the
following address

Office of Water Pollution Responsibility
Federal Maritime Commission

Washington DC 20573

b Regulations concerning application forms are set forth in sections 5445
and 5446 Regulations concerning fees are set forth in section 54412 and
regulations concerning evidence of financial responsibility are set forth in
section 5448 Forms may be obtained from the CommissionsOffice in Wash
ington DC and from the Commission District Offices at New York New York
New Orleans Louisiana Miami Florida San Francisco California Chicago
Illinois Savannah Georgia San Pedro California and Hato Rey Puerto Rico
All requests for assistance including telephone inquiries in completing applica
tions should be directed to the CommissionsOffice of Water Pollution Respon
sibility in Washington DC

5445 Time to Apply
A completed application fees and evidence of financial responsibility shall be

filed as soon as possible before March 17 1979 After that date filings shall be
made at least 21 days prior to the date the Certificate is required Applications
will be processed in the order in which they are filed

5446 Applications General Instructions
a All applications and supporting documents shall be in English All

monetary terms shall be in United States currency
b Only vessel operators as defined in paragraph p of section 5442 may

apply for a Certificate
c The application shall be signed by an authorized official of the applicant

whose title shall be shown on the application A written statement proving
authority to sign shall be required where the signer is not disclosed on the
application as an individual sole proprietor applicant a partner in a partnership
applicant or a director or officer of a corporate applicant
d If prior to the issuance of a Certificate the applicant becomes aware ofa

change in any of the facts contained in the application or supporting documenta
tion the applicant shall notify the Commission in writing within five 5 days

5447 Renewal of Certificates
Applications for renewal Certificates shall be made in writing at least 2I days

but no earlier than 90 days prior to the expiration dates of the existing
21 FMC
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Certificates Each application shall be accompanied by appropriate recertifica
tion renewal fees shall identify any item of information which has changed
since the original application was filed and shall set forth the correct information
in full

5448 Establishing Financial Responsibility
a General In addition to filing Form FMC192 and appropriate fees

each vessel operator subject to the regulations in this Part shall demonstrate that
it is able to satisfy liability under Title III of the Act in an amount not less than
300 per gross ton or 250000 whichever is greater The evidence of financial
responsibility required by these regulations shall cover the vessel owners as well
as the vessel operators jointly and severally The amount of evidence of
financial responsibility required by the regulations in the Part is separate from
and in addition to the amount if any required of an applicant pursuant to Parts
540 542 and 543 of this title
b Methods An applicant shall establish evidence of financial responsibil

ity by any one of or by any acceptable combination of the following methods
Insurance
Surety Bond
Self Insurance
Guaranty

1 Insurance Insurance may be established by filing with the Com
mission an Insurance Form FMC 193 executed by an insurer which is accept
able to the Commission for purposes of the regulations in this Part

2 Surely BondAn applicant may file with the Commission a Surety
Bond Form FMC194 executed by the applicant and by a surety company
which is located in the United States and which is acceptable to the Commission
for purposes of the regulations in this Part To be acceptable surety companies
must at a minimum be certified by the United States Department of the
Treasury with respect to the issuance of Federal bonds in the penal sum of the
bonds to be issued under these regulations

3 Self InsuranceA vessel operator may qualify as a self insurer by
maintaining in the United States working capital and net worth each in the
amount of 300 per gross ton of the largest vessel to be self insured or 250000
whichever is greater For the purposes of this subparagraph working capital
is defined as the amount of current assets located in the United States less all
current liabilities and net worth is defined as the amount of all assets located
in the United States less all liabilities The amounts of working capital and net
worth required by the subparagraph are in addition to the amount of working
capital and net worth if any required by Part 540 Security for the Protection of
the Public Part 542 Financial Responsibility for Water Pollution and Part 543
Oil Pollution Cleanup Alaska Pipeline of this title Maintenance of the
required working capital and net worth shall be demonstrated by submitting with
the initial application the items specified in subdivision i of this subparagraph
for the applicantslast fiscal year preceding the date of application Thereafter
for each of the applicantsfiscal years the applicantcertificant shall submit the
items specified in subdivisions i and ii of this subparagraph and shall be

21 FMC
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5449 Issuance of Certificates
a After acceptable evidence of financial responsibility has been provided

and appropriate fees have been paid a separate Certificate for each vessel listed
on completed applications shall be issued by the Commission Such Certificates
will be issued only to vessel operators as defined in paragraph p of section
5442and shall be effective for not more than three years from the date of issue
b The original Certificate shall be carried on the vessel named on the

Certificate However a legible copy certified as accurate by a notary public or
other person authorized to take oaths may be carried in lieu of the original
Certificate if the vessel is an unmanned barge which 1 does not require a
Certificate of Inspection from the United States Coast Guard 2 is owned and
operated by United States entities and 3 does not have a facility which the
vessel operator believes would offer suitable protection for the original Certifi
cate issued by the Commission If a copy is carried aboard such barge the
original shall be retained at a location in the United States and shall be kept
readily accessible for inspection by US Government officials
c Erasures or other alterations on a Certificate or copy is prohibited even if

made by government authorities and automatically voids such Certificate or
copy

d If at any time after a Certificate has been issued a certificant becomes
aware of a change in any of the facts contained in the application or supporting
documentation the Certificant shall notify the Commission in writing within ten
10 days of becoming aware of the change

e If for any reason including a vessels demise or transfer to a new
operator a certificant ceases to be the vesselsoperator as defined in paragraph
p of section 5442 the certificant shall within thirty 30 days complete the
reverse side of that vesselsoriginal Certificate and return it to the Commission
Such Certificate and any copy thereof is automatically void whether or not
returned to the Commission and its use is prohibited Where such voided
Certificate cannot be returned because it has been lost or destroyed the certifi
cant shall as soon as possible submit the following information to the Commis
sion in writing

1 The number of the Certificate and the name of the vessel
2 The date and reason why the certificant ceased to be operator of the

vessel
3 The location of the vessel on the date the certificant ceased to be the

operator

4 The name and mailing address of the person to whom the vessel was
returned sold or transferred and

5 The reason why the Certificate cannot be returned

04410 OperatorsResponsibility for Identification
Except in the case of unmanned barges operators who are not also the owners

of certificated vessels shall carry on board such vessels the original or legible
copy of the demise charterparty or any other written document which demon
strates that such operators are in fact the operators designated on the Certifi

21 FMC



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 885

cates Such documents shall be presented for examination to US Government
officials upon request

54411 Denial or Revocation of Certificates
a A certificate shall be denied or revoked for any of the following reasons

1 Making any willfully false statement to the Commission in connec
tion with an application for an initial Certificate or a request for a renewal
Certificate or the retention of an existing Certificate

2 Failure of an applicant or certificant to establish or maintain accept
able evidence of financial responsibility as required by the regulations in this
Part

3 Failure to comply with or respond to lawful inquiries regulations or
orders of the Commission pertaining to activities subject to this Part

4 Failure to timely file the statements of affidavits required by subdivi
sions i ii or iii of subparagraph 3 of paragraph b of section 5448 of
these regulations or

5 Cancellation or termination of any insurance form surety bond or
guaranty issued by an underwriter pursuant to these regulations unless accept
able substitute evidence of financial responsibility has been submitted to the
Commission

b Denial or revocation of a Certificate shall be immediate and without prior
notice in a case where the applicant or certificant 1 is no longer the operator of
the vessel in question 2 fails to furnish acceptable evidence of financial
responsibility in support of an application 3 permits the cancellation or
termination of the insurance form surety bond or guaranty upon which the
continued validity of the Certificate was based or where 4 the Certificate no
longer reflects current information as would occur in the case of a name change
or other change In any other case prior to the denial or revocation of a
Certificate the Commission shall advise the applicant or certificant in writing
of its intention to deny or revoke the Certificate and shall state the reason
therefor

c If the reason for an intended revocation is failure to file the required
financial statements or affidavits the revocation shall be effective ten 10 days
after the date of the notice of intention to revoke unless the certificant shall
prior to revocation demonstrate that the required statements were timely filed
d If the intended denial or revocation is based upon one of the reasons in

subparagraphs 54411a1or 3 the applicant or certificant may request in
writing a hearing to show that the applicant or certificant is in compliance with
the provisions of the regulations in this Part and if such request is received
within 30 days after the date of the notification of intention to deny or revoke
such hearings shall be granted by the Commission Hearings pursuant to these
regulations shall be conducted in accordance with the CommissionsRules of
Practice and Procedure 46 CFR Part 502

54412 Fees

a This section establishes the application fee which shall be imposed by the
Commission for processing Application Form FMC192 and also establishes the

21 FMC
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certification fee which shall be imposed for the issuance or renewal of
Certificates

b No Certificate shall be issued unless the application andor certification
fees set forth in paragraphs d and e of this section have been paid
c Fees shall be paid by check draft or postal money order in United States

currency and be made payable to the Federal Maritime Commission
d Each applicant who submits Application Form FMC192 for the first

time shall pay an initial non refundable application fee of 100 Applications
for additional Certificates or to amend or renew existing Certificates shall not
require new application fees However once an Application Form FMC192 is
withdrawn or denied for any reason and the same applicant holding no valid
Certificates wishes to reapply for a Certificate covering the same or new
vessel a new application form and application fee of 100 shall be required

e Applicants shall pay a 20 fee for each Certificate issued Applicants
shall submit such certification fee for each vessel listed in or later added to an
application The 20 certification fee shall be required to renew or to reissue a
Certificate for any reason including but not limited to a name change or a lost
Certificate

0 Certification fees shall be refunded upon receipt of a written request if
the application is withdrawn or denied prior to issuance of the Certificates Over
payments in the application fees andor the certification fees will be refunded on
request only if the refund is 10 or more However any overpayments not
refunded will be credited for a period of three years from the date of receipt of
the monies by the Commission for the applicants possible future use in
connection with the regulations in this Part

54413 Enforcement
a Any operator of a vessel subject to the regulations in this Part who fails to

comply with such regulations shall be subject to a civil penalty of not more than
10000 for each such failure to comply in accordance with section 312aof the
Act Such penalties may be assessed and compromised by the Federal Maritime
Commission pursuant to the provisions of section 312aof the Act No penalty
shall be assessed until notice and an opportunity for hearing on the alleged
violation have been given
b The Secretary of the Department in which the Coast Guard is operating

may 1 deny entry to any port or place in the United States or the navigable
waters of the United States and 2 detain at the port or place in the United States
from which it is about to depart for any other port or place in the United States
any vessel subject to the regulations in this Part which upon request does not
produce a valid Certificate

54414 Service of Process
When executing the forms required by the regulations in this Part each

applicant and underwriter shall designate thereon a person in the United States as
its agent for service of process for the purposes ofTitle III of the Act and of the
regulations in this Part Each designation shall be acknowledged in writing by
the designee unless the designee pursuant to these regulations has already

21 FMC



FINANCIAL RESPONSIBILITY FOR WATER POLLUTION 887 furnished the Commission with amaster concurrence showing that ithas agreed inadvance toact asthe United States agent for service of process for the applicant or underwriter inquestion 21FMC



FEDERAL MARITIME COMMISSION DocKer No 748EUROPEAN TRADE SPECIALiSTS INC AND KUNZLE TASIN vPRUDENiIAL GRACE LtNES INC AND THE HIPAGE COINC Prudenual Grace Lina Inc found tohave viola edsectlon ISb3of ihe Shipping Act 1916 The Hipage Company Inc found not Whave violated section 17of fhe Shipping Act 19I6 Reparations granted William LBorden for complainants lohn BKing lrfor tespondent The Hipage Company Inc John Purcefl for rcspondent Prudential Grace Lines lne REPORT AND ORDER March 201979 BYTHE COMMISSION Richazd JDaschbach Chairman Thomas FMoakley Vire Chairman Karl EBakke James VDay and Leslie LKaauk Commissiorsers PROCEEDINGS This proceeding azose bycomplaint of European Trade Specialists Inc European onbehalf of itself asshipper and onbehalf of itsconsignee Kunzle Tasin KTalleging violations byPrudential Grace Lines Ina Prudential and byThe HiQage Company Hipage anindependent ocean freight forwarder of various sections of the Shipping Ac 1916 46USC801 er seq Inhis Initial Decision issued July 91975 Chief Administrative Law ludge John ECogreve Presiding Officer conduded that noviolations of the Shipping Act had been shawn onthe record The Commission affinned this decision inall rospects except for the alleged violation of section 18b346USC817 b3pbyPudential and the alleged violation of section 1746USC8I6 byHipage and remanded ittothe Presiding Officer for further proceedings Inhis Initial Decision onRemand served November 21977 the Presiding Officer again Pepon COdv sPmrEmed INr1616SRR1031 119 6B88 21FMC



EUROPEAN 7RADE SPECIALISTS INC VPRUDENTIA4GRACE LINES INC 889 found that neither of the Respondents had violated any provision of the Shipping Act Exceptions tothis decision have been filed byComplainants towhich Respondents have replied Fpcrs The undedying facts of the complaint inthis proceeding aze set forth inthe Commissiods Report and Order onRemand and aze incocporated herein byreference For afurther elucidation of the fac sof this case the analysis of the nature of Roto Pads contained inthe Initial Decision at 6footnotes omitted and titled Further Findings of Fact Section 18b3Issue isattached asanAppendix hereto and made apan of this Report INITIAL DECISION Inthe instant case the Order onRemand required the Presiding Officet todetermine the proper tariff rate tobeapplied rothe ComplainanPs commodity Appropciate consideration was tobegiven roaziff Item No 1198 Pads Scouring or material therefor Item No 0101 Abrasives Viz Cloth NOT inBelt Form and Rolls Not Pads Scouring or Materials Therefor the Cazgo NOSclassification or any other tariff classifica6on which may bepropedy considered The Presiding Officer after making apreliminary anatysis of the nature of Roto Pads found onthe basis of official notice that the commodity shipped was not abrasive cloth and that Prudential sTariff Item No 0101 was therefore inapplicable He also found that Item No 1198 did not apply because the commodity shipped was not scouring pads Accordingly the Cargo NOSrating was held tobethe applicable classification No specific delineation was made of what Hipage sobligations were under the cimumstances of this case The Presiding Officer found that Hipage did obtain from European additional information necessary toprepaze the bill of lading after Lavino Shipping Company had questioned the classification of Roto Pads asabrasive cloth He also held that even ifithad not this fact alone would not constitute aviolation of section 17because nocontinuing practice of Hipage was proven The Presiding Officer also found rtoviolation of sections 510 23ceand jof the Commission sregulations 46CFR510 23ceand jPOSITIONS OF THE PARTIES InitsExceptions European alleges that the Presiding Officer erred inafinding that the commodity shipped was not abrasive cloth bexcluding The onfinlmmpl iINlkgeAeumvmi SMppnB Afviul tiom YbM Rapoedenn arisie aut ofa Miqrcn M1009 ranm of RanVW TEe IJpmcm vuuessdCrgo NOSveLr Pu4vud flaFvope nddCree kJmEelieve LyImem uaW GwWa SNppint Comp nYvhollY wMidiry dlarim Shippiet MY4Nn Jie bsar noe far AMuve C1oN vaulA Aepplied Ai coeuquence FiaW YtiVPnY mu vert tineeo rima BWtlun anwllr expecied Hipi Nvint ived Nippin8 urao Ewvpe oiedintioi WViic uon of nAbruive fIMclassifirnbn JkfeNY fu1W beotifr Prape eaf Pnden iYrtclw finrioo oMe cwnmaAiry uCar oNOSEwapwn cbimN dmE rokmof Ne poDkm uutil sAa We caemitliry rnAippeE 1AC apC ifNIIYtlm NMIIICollllltisaidl difMN bbQIlIINMA Y11CRNlld ICYllljf MGR iIGCYt p9URO11CcqnmoLry hippeE WNs WiRnu vAic muuh ppli nCNe ctio uNu Ne fieigM fmruda ruobligeE bWe andiy We Nippc of nycdJUSioo uMvlieNu apqidiAw2t FMC



IOFEDF RALMAR TlCOMMISSION relevant evidence and including improper evidence under the guise Qf official notice ctacing official notice of his own personal experiences dmisstating one issue aslack of notice of improper description rather than impropec rating efinding that the freight forwazder did notify the shipper of the rate change requiring the shipper toprove itsclaim bymore chan apreponderance of evidence and gnot finding the freight fonvarder inviolation of section 17due toitsalleged violation of sections 510 23ceand jof the Commission sregulaflons Avdential sresponse tothe first three exceptions isthat the commodity shipped was not cloth the Complainant submitted noprobative evidence that itwas cloth and ComplainanYs own wimess admitted that the description the freight fonvazder submitted tothe carrier indicated itwas not cloth Initsreply rothe remaining four excepuons Hipage takes the position that aEuropean did not meet itsburden of proof onthe notice issue bthe testimony and observed demeanor of the wimesses warranted the Presiding Officer finding that notice was infact given and ceven ifnotice was not given itwas not aviolation of section 17asamatter of lawbecause itwas anisolated act DISCUSSION AND CONCLUSIONS Secrion 8b3Indetertnining the proper tariff rate tobeapplied rothe cazgo inthis proceeding anobjective inquiry into the uve nature of the commodity and whether itcan beincluded under aspecific ariff item according tothe reasonable conswction of the tacrif language isrequired Nationa Cab eMeta Co vAmNawaiian 2USMC474 1941 While ambiguities should beconstrued against the cacrier the terms must begiven meaning inthe sense that they aze understood commercially Raymond nternationa Inc vVenezuelan Line 6FMB189 19b1 Additionally the Presiding Officer iscorrect innoting that ifnospecific commercial meaning has been engrafted onto aterm that tecm must beconstrued according toitsordinary meaning Niz vHedden 149 US304 1893 7hecommodity hem isdescribed asdiscs made of synthetic material impreg nated with abrasives designed tobeused foc scrubbing and polishing industrial or institutional floars and mazketed under the trade name Roto Pads The Pcesiding Officer found tfiat Item No 1198 did not apply and ffiis finding has not been contested Additionally nopazty has proffered that any other item not already considered should apply The issue isnow confined towhether Irem No OIOI or Cargo NOSisthe proper classification The pazenthetical exclusion inItem No 0101 ieNot Pads Scouring or Materials Therefor cocresponds tohedescripdon of Item No 1198 Ifollows therefore that the pazenthetical exclusion inItem No 0101 ismet upon afinding that Item No 1198 covering Pads Scouring or material therefw does not apply The cocnmodity iscleazly indisc form and hence the non pazenthetical exclusion ienot belt or roll form ismet The material iscleady anabrasive of Eivapsao tlle6 Niq6 vaWed 6CFR310 3Nc1 cuMjlbYWUinB binrdve iuelf inMe vnecion vi Awt cluityin8 Insificuioo pm4lsm iWidGn infomuuom mceming Ne di puendmimixing tlswun fei Mclur8u oai4NvWCG bFIOOptN YIfqYIRd bYCfNCS21FMC



EUROPFAN TRADE SPEQAUSTS ICPRLUE TIALLR LEIIES1CH9I some sort reducing the rntire controversy tothe question of hether itcan objectively bedescribed ascloth The Presiding Officer found that the material was indeed afabric consisting of bonded synthetic fibers either nylon or polyester and that assuch itfell within the dictionary definition of cloth No evidence of any particulaz commercial meaning of the word cloth was proffered Therefore we can conclude that the material inquesuon isinfact doth unless cleaz evidence exists that the ordioary meaning of the word ismore restrictive than the dictionary meaning and would not include the commodity inquestion There have been instances where ithas been found that the brdinary or common meaning of aterm isnot consistent with the dictionary meaning and the former should beused for judicial purposes Himala nternationa vFern Line 3USMC531948 Niz vHedda supra However these cases are raze and involve factual situations where the common usage of aterm isat great variance with the technical definition The adjudicative body deciding the issue isineffect taking official notice of facts of such notoriety that they amount toanobjective ceRainty and are virtually indisputable See Annotation 18ALR 2d552 The common meaning of words issomething of which courts aze bound totake judicial notice dictionary meanings not being admitted asevidence but only asaids tothe memory and understanding of the court Nix vHedden supra at 307 However the taking of judicial official notice istobeexercised with great caution caze being taken that the requisite notoriety exists with every reason able doub onthe subject being resolved promp8y inthe negative Brown vPiper 91US37431875 The record here contains evidence proffered byComplainants astothe ordinary meaning of the term cloth Three wifiesses testified that the material at issue fell within their general understanding of the word cloth Tr at 25184 Ez at IRNo direct evidence was submitted that the material inquestion was not cloth Respondenu merdy argued that the descriptions of the aticle proffered tothe cartier did not indicate that the material was cloth Infinding that the common meaning of cloth did not include the commodity inquestion the Presiding Officer relied onhis individual experience inpurehasing asimilar product for his domestic use Inreviewing the record we find that while considerable weight must begiven the factual findings of the Presiding Officer official notice taken toamve at the resvicave conswction of the tarrif term inquestion contravenes the weight of the record evidence Based onthe evidence of record which includes asample of the commodity Ex 1the Commission isof the opinion that the commodity at issue dces infact come within the ordinary meaning of the tertn cloth or more precisely abrasive cloth Accordingly we conclude that the commodity inquestion should have been rated under Item No 0101 and not the Cazgo NOSclassification Because the bill of lading description and the good faith of the carrier aze iaelevant tothis finding of misdassification we find that Respondent Prudential violated section 18b3Union Carbide nter America vVenezuelan Line 17FMC181 1973 Complainant having paid freight charges inthe amount of 2738 70and the proper charges being 206 25we find thak Complainant is21FMC



g92 FEDERAL MARITIME COMMISSION entitled toreparations inthe amount of 2532 45from Respondent Prudential plus interest at the rate of 6percent per annum inthe amount of 1038 305Section 17Even assuming without deciding that European was not notified of the classification and rating problem we cannot say that such conduct byHipage amounts toaviolation of section 17Unless itsnormal practice was not tosonotify the shipper such adverse treatment cannot befound toviolate the section asamatter of lawnvestigation of Certain Practices of Stockton Elevators SFMC181 200 1964 We therefore need not reach the issue of whether inthis case the shipper was sonoti edSimilazly because any violation of section 510 23of the Commission sregulations must beconsidered interms of section 17byoperation of the language of the Order onRemand without ashowing of continuing violations of these regulations nosection 17violation can befound THEREFORE ITISORDERED That Complainants European Trade Spe cialists Inc and Kunzle Tasin are granted reparations from Respondent Prudential Grace Lines Inc inthe amount of 2532 45plus interest inthe amount of 1038 30and ITISFURTHER ORDERED 1hat these proceedings bediscontinued SFRANCIS CHURNEY Secretary Interesl iscompwed from April I1972 mFebmary I1979 See QSBnrru Chrm Cnrp vPuCnust Eurnpew CnnJ 11FMC451 470 n281968 21FMC



EUROPEAN TRADE SPECIALISTS INC VPRUDENTIAL GRACE LINES INC HI3 APPENDIX Further Findings of Fact Section 1863ssue Complainants admit that heproduct inissue isaccurately described asRoto Pad Abrasive Floor Maintenance Pads ARoto Pad consists of synthetic fibers either nylon or polyester which aze chemically bondeci toform afabric or asComplainants would have itacloth and impregnated with anabrasive Roto Pads are inthe shape of cireles or discs and are designed for use primarily onfloor maintenance machines These machines are incommon parlance variously refeaed toapolishers waxers or scnbbers Roto Pad isavade name personally coined byMr Bruce AMeade Presidentof European Trade Specialists Mr Meade felt that Tosome extent itdescribes that they rotate and that they aze apad inthat sense The pads aze also known commercially asdiscs but Mr Meade thought that Roto Discs didn tsound very good When asked why hedidn tcall the articles Roto Cloth Mr Meade responded Forthe same reason you find cloth isdifficult topronounce the thsound inmost other languages does not exist and isexvemely hard topronounce There were five types of Roro Pads inthe shipment inissue Three rypes Fine Polish Spray Buff and Red Spray were designed for polishing or spray cleaning and polishing Two types Thickline and Blue Spray were designed according toComplainants for wet scrubbing Complainants sales lirerature contains the claim of anEXTRA BONUS which isobtained bytelling the purchasers of Roto Pads ropunch out the center and hewill have anexcellent scouring pad for those hazd toget at places



FEDERAL MARITIME COMMISSION DOCKET No 7718SEATRAIN GITMO INC RATES ONGOVERNMENT CARGO Domestic offshore carrier sclassification system for rating government cargo found toviolate Shipping Act section 18aand the purposes of PL93487 insofar asitpermits government shippers tochoose between Government Cargo rates and individual commercial commodity rates and toemploy shipping documents which donot reveal the contents of each shipment interms readily convertible tocommercial cargo classifications Neat MMayer and Paul DColeman for Seatrain Gitmo Inc Dudley JClapp Jr Milton JStickles Jr and EDuncan Hamner Jr for Military Sealift Command John Robert Ewers and CDouglass Miller for Bureau of Hearing Counsel REPORT AND ORDER March 211979 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay and Leslie Kanuk Commissioners On November 201978 Seatrain Gitmo Inc Seatrain was ordered toshow cause why those portions of itstariff FMC FNo Iproviding for the carriage of government cargo from USAtlantic Coast ports toPuerto Rico donot violate section I8aof the Shipping Act 1916 46USC817 abecause of their failure to1forbid qualifying government shippers from employing any other simulta neously effective tariff provisions and 2require the use of shipping documents which fully identify all items tendered for transportation Seatrain stariff classifications for Government Cargo NOSGovern ment Cargo Refrigerated and Government Cargo Vehicles are the same asthose of Puerto Rico Maritime Shipping Authority PRMSA which were recently found unreasonable inFMC Docket No 7520On December 221978 Seatrain advised the Commission that ithad noobjection tothe entry of anorder invalidating the subject tariff provisions unless and until they are modified toconform tothe requirements imposed bythe Commission sPRMSA opinion Seatrain spresent Government Cargo classi Paena Riro Maritinv Shipping Amhoriry Rasa onGwrrnnvm Cargo ISSRR870 126 09787 Hereafter mferred authe PRMSA opinion 894 21FMC



SEATRAIN GTTMO INC RATES ONGOVERNMENT CARGO 895 fications were defended only bythe Military Sealift Command MSC anintervenor herein MSC contends that asapractical matter itisunnecessary for Seatrain tomodify itstariff because PRMSA isthe dominant government carver inthe trade and other carriers cannot implement government cargo rates which are not competitive with PRMSA sgThe best that can besaid of this competitive rates argument isthat Seatrain may have toincrease itssailings ifitistocarry anappreciably greater share of MSC scargo something Seatrain may doat any time without authority from the Commission MSC also claims that insome instances itisunable tofurnish acomplete description of the items itships and proposes that the Commission therefore not require the contents of Government Cargo containers tobespecifically identified prior toshipment MSC would leave the collection of information concerning the composition of government shipments toindividual rate investi gation proceedings This proposal isrejected for the reasons stated inthe Commission sPRMSA opinion supra IfasMSC states ocean carriers cannot bereasonably expected tophysically inspect the contents of every Government Cargo container tendered for shipment itisespecially critical that government shippers routinely fumish this information sothat carvers can keep their Government Cargo rates properly adjusted inrelation totheir commercial rates for similar com modities This obligation isnogreater than that required of commercial shippers who wish toavoid Cargo NOSrates and the time constraints recently placed upon domestic offshore commerce rate investigations byPL95475 make itall the more important that the contents of current MSC shipments bereadily available tocarriers offering special Government Cargo tariff classifi cations and tothe Commission alike 4Finally MSC requests the Commission toabandon the approach taken inDocket No 7520for determining the reasonableness of Government Cargo rates MSC believes itunnecessary tocompare Government Cargo rates with the carrier scommercial rates for the commodities which actually comprise government shipments over arepresentative time span Instead MSC would examine Government Cargo rates inisolation and have the Commission accept any rate which covers the carrier sfully allocated costs plus anappropri ate share of areasonable retum essentially the basis upon which MSC negotiated domestic offshore rates prior tothe adoption of PL93487 5Past experience has proven this approach unacceptable The legislative history of PL93487 indicates that MSC has been able toaMSC ndn Mdoing IW7 PRMSA aneted almost four times ucony tailings uitsclove competitoc From Nis fan MSC would spl uendy love deCommumiaa cdlulude dui seuutin will becompelled bycompetitive circumstances bmush ndur dlu uidulm PRMSA sCcminun Comm raw aproposition which ubolls illogical and muuMtamiaW Scu min snwMitbole lower dun PRMSA sMdecommissions stayed itsDocket No 7520Order tarusporue uPRMSA suchaltsu edcoreentinn me this application of ovemmeot cup u6B rtquirtnenu mPRMSA alolu world place PRMSA 4acompetitive msadvamage taatursdiml MSC cup Most MSC shipmus inNe Pvum Rein vale tae cmuinednd Beginning January 161979 the commission must cmplem nlc investigatnu in180 Nys Section 4PL95477 92Stag 1495 88Sue 1463 1974 rhisataue rtMild former sxid16sM ameMedsecti 5ofde Intacau itShipp Act USC816 and 845b which had exempted gavernmene and cluritable shipments filmsection 18aand elated Shipping Ancrosideratiou 21FMC



896 FEDERAL MARITIME COMMISSION induce domestic offshore carriers tocarry itscargo at rates significantly lower than those available tocommercial shippers of similar items Although these rates varied periodically and were not necessarily below carrier costs they tended toproduce arate structure wherein commercial shippers furnished agreater share of the carrier srevenue needs than would otherwise have been the case Itwas this elementof unjustified subsidization which Congress intended topreclude See Department of Defense vMatson Navigation Company 17SRR1561977 Comparison of commodity rates isavalid and accepted approach todetermin ing the reasonableness of rates See Youngstown Sheet and Tube Co vUnited States 295 US476 1935 All commodities would have equal rates were itnot for differing handling characteristics carrier costs and other transportation factors which warrant aprice differential Government Cargo isacomposite of many individual commodities which traditionally appear incarriers tariffs Toassure that rates assessed government shippers are not improperly based solely upon the identity of the shipper acarrier publishing Government Cargo rates must demonstrate that any differences inthe amount of revenues realized from carrying Government Cargo and the same quantity of commer cially rated commodities are justified interms of recognized transportation factors Government rates which cannot besojustified are unreasonable within the meaning of Shipping Act section 18aBecause the Government Cargo commodity classifications inSeatrain stariff FMC No F1donot contain the minimum provisions necessary toassure reasonable comparability between Government Cargo rates and the commodity rates which would otherwise apply their use isunlawful The type of Government Cargo tariff classifica tion which would satisfy section 18aisfurther discussed inthe PRMSA opinion and inSea Land Service Inc Rates onMilitary Cargo FMC Docket No 7738served simultaneously herewith which are incorporated herein byreference THEREFORE ITISORDERED That pursuant tosection 18aof the Shipping Act 1916 the following pages of Seatrain Gitmo Inc sTariff FMC FNo 1asamended or revised through the date of this Order are cancelled effective May 11979 Ist Revised Pages 86through 93Second Revised Pages 320 and 321 Original Pages 322 and 323 and ITISFURTHER ORDERED That effective May 11979 Seatrain Gitmo Inc cease and desist from publishing filing or operating under any tariff inthe Puerto Rican trade which includes government cargo commodity descriptions which donot 1forbid qualifying government shipments from employing other simultaneously effective rate items inthe tariff and 2require the use of shipping documents which fully identify the items tendered for transportation interms which would allow the items tobeaccurately classified and rated under Seatrain Gitmo scommercial tariff ieat non Government Cargo rates SFRANCIS CHuRNEY Secretary 21FMC



FEDERAL MARITIME COMMISSION

DocKer No 7634

TpruFF FMC 6 RULE 22 OF THE CONiINENTAL

NORiH ATLANTIC WESTBOUND FREIGHT CONFERENCE

DocKer No7636

TARIFF RULES CONCERTEDLY PUSLtSHED DEFINING

PRACfICES OF CONFERENCES AND RATE AGREEMENT MEMBERS

REGARDING THE ACCEP7ANCE AND RESPONSIBILI7Y FOR SHIPPER

OWNED OR SHIPPERLEASED TRAILERS OR CONTAINERS

ORDER ON RECONSIDERATION

March 21 1979

On December 19 1978 the Commission served its Report in this consolidated

proceeding A Petition for Reconsideration and Motion for Stay of that decision

was filed by Container Leasing Companies and Intervenor Shippers Replies
ro the Petition for Reconsideration were filed by Continental North Atlantic

Westbound Freight Conference North Atlantic Westbound Freight Association

Scandinavia BalticUS North Adantic Westbound Freight Conference

ContinentaWS Gulf Freight Association Pacific Westbound Conference Faz

East Conference Pacific Coast River Plate Brazil Conference Pacific Coast

European Conference North EuropeUS Pacific Freight Conference and the

Commissions Bureau of Hearing Counsel

The only issue before the Commission in this proceeding was whether the

concerted activity which resulted in the publication and filing of the subject tariff

rules was taken without prior Commission approval in violation of section I S of

the Shipping Act 1916 46USC 814 We held it was not concluding that

the tariff rules were routine implementations of the authority granted the confer

ences by their previously approved conference agreements Petitioners now

argue that we p did not understand che case 2 committed several factual

errors and 3 reached an incortect legal conclusion We disagree

The AesiB iryR Imeepod LimiieE ffEL CmuiMr CaepormionTnmOCwn Leasin8 dVaionA1 Hollan

AerBColrc andinn KapdsSUpplyCoOfliett wly1HdlnEerkfa inc ndlnn Kapcs Supply Co wertgramed leavs

to intwerc in Mii paceNin8lQder smed luly I6 196 TheYrc9lyNsonly petitiorcn vhic Mre suMinB a Nis

pfllll011 YIIQ illill hC 1CfCYIRRCff4 bYpC114qIC1
Mitiwsis also fikC Mdion m SmkeM b AdE Shipper Puies As pvtoNis mdian Petitionn rcques tlu Mack Trucks

Irc SouNw Tia Hi4 W Tallaw Irc on0 SomsoniforpaaionhAhA b NevPeiurn fa Raonsidervtion The Narth

AtlwieCmarnca filed in opposition lTwg SauUSeo TwHds WTIlow ine uM SomsoniaCporaian mar luvesanding
u pania b Nis prxeedin8 vs anm odE Nsm b Ne petition uMtt Nsu cirtumwaes lf Ner wish b join in Ne peiuon Ney
mus by Nemulves usM Nsir dnin b do so A puYa simplr mavs m dE naher putY a Nird pnY o itsplading
Peiianeri moion will Nenfae be MiM

AM b Slwr Cause xrved IuM 30 1916 x 8 Order CweaLdming PiaeNing urveA luly 16 1916

MHARRIS
Typewritten Text
897



H9S FEDERAL MARITIME COMMISSION This case was based upon the facts set forth inthe Order toShow Cause which initiated Docket No 7636Parties were given the opportunity 1tocequest anevidentiary hearing ifthey felt one was required and 2tosubmit affidavits of fact along with their memoranda of lawNone chose topursue either course Itisnow too late for Petitioners toatempt toconVOVert the factual description of the neutral container system contained inour Report Petitioners have not offered any new facts or Iawwhich are material rothe basic issue of his proceeding and which would al er our decision We are accordingly denying Iheir Peiion for Reconsideration 7HEREFORE ITISORDERED That the Petition for Reconsideration and Motion for Stay and Motion toStrike and roAdd Shipper Parties filed byAJHollander Co lnc and Inn Keepers Supply Co are denied and the Commis sion sReport of December 191978 isaffirmed By heCommission SFrancis CHumey Secretary QMtoSlwr Gua 9Srr umONer ConwliAating Roceedings poCommissioner Ranuk sorcun inNs Eenitl MNe Mdion mStrike mE bAdE Shipper Paniei hrauld gnm Ne Petiuan faRawuihrmion 21FMC



FEDERAL MARITIME COMMISSION DocxeT No 7713FIRST INTERNATIONAL DEVELOPMENT CORPORATION vSHIP 5OVERSEAS SERVICES INC Ship sOverseas Services Ine found tohave accdasnonvessel operatlng common carricr bywater inartanging transpoitation of ashipment of pipe from Hous onTezas toBenghazi Libya Ship sOerseas ervices lne sailure wfile atariff covering such vansportation found toviolate section 18bQShipping Act 1916 Michael AMcManus Jr for Complainant First Intemational Development Coryorztlon WBEwers for Respondent Itip sOverseas Services Inc REPORT AND ORDER REMANDING PROCEEDING March 23979 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Charrman Kad EBakke James VDay and Leslie Kanuk Commissioners By complaint filed May 71977 First Intemational Development Corporation F1DC0 alleges that Ship sOverseas Services Ina SOS violated sections 14Fourth 16l7and 18Shipping Act 1916 46USC812 4815 816 and 817 and requests the Commission toorder SOS tocease and desist from said alleged violations and topay reparation inthe amount of 553 481 71plus whatever other punitive damages the Commission may detertnine tobelawful On May 21978 Administrative Law Judge William Beasley Harris Presid ing Officer issued anInitial Decision denying reparation and dismissing the complaint for lack of jurisdiction Complainant filed Exceptions tothe Initial Decision towhich Respondent replied Subsequently byOrder dated August 151978 the Commission remanded the proceeding tothe Presiding Officer for consideration of areply brief which although timely filed had not been included inthe record due toclerical oversight On August 231978 the Presiding Officer served asupplemental decision reasserting the findings and conclusions reached inhis Initial Decision The proceeding came before the Commission onComp IainanPs Exceptions and RespondenPs Reply toExceptions
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Fncrs InFebruary 1975 FIDCO adomestic coiporation engaged inintemational trade received from the Oasis Oil Company of Libya Inc Oasis apurchase order for steel pipe FOB Spain The pipe was subsequently rejected byOasis because itdid not bearthe stamp of approval of the American Petroleum Instimte FIDCO then purchased steel pipe from Gulf Consolidated Intemational Inc Gul for delivery FAS or FOB Houston Texas for shipment toBenghazi Libya The purchase order was toexpire and Oasis insisted that transportation beacranged before payment was made Due tocongestion at the poR of Benghui arranging transpoaation of the pipe was difficult and FIDCO asked Charles Ragan afull time employee of Gulf and afomer broker for assistance Ragan requested SOS toarrange for the shipment of approximately 600 tons of pipe SOS booked 101 tons onthe Drucitta Uavesset owned bythe Uiterwyck Shipping Lines Uiterwyck amember of the Gulf Mediterranean Porls Conference Conference SOS advised F1DC0 of the booking and billed FIDCO 23115 14for freight charges The pipe was assessed at arate of 227 50per metric ton which was based onthe Conference tariff rate of 125 00per ton plus a4wazrisk surcharge and a75poR congestion surcharge After receiving payment and depositing the money initsacocunt SOS informed FTDCO that the shipment had not and would not depart onthe Oruci laUSOS subsequenUy chaztered the Northcliff Nal from March Chartering Ltd March The charter contract incorporated inaliner booking note pro vided for the transportation of 541 tons of pipe at the fixed amount of 87500 00At SOS srequest FTDCO executed asimilar liner booking note which provided for arate of 227 50per ton SOS was aware at the time that the situation inLibyan ports had improved and that the port congestion surchazge nolonger applied The shipment did noleave onthe Northcliff Hail appuently because of damage tothe vessel SOS did not advise FIDCO of the Northcliff Ha lsfailu etoperfocm until booked space onthe Uiterwyck vessel AnnLee Uat the Conference rate of 125 00plus a4war risk surcharge Itthen asked FIDCO tosign anamendment tothe liner booking note asanunderstanding and agreement that the AnnLee Uwould pedortn inlieu of the Nornc liffHa Due tothe improved situation inLibyan poRS SOS was inthe words of SOS sVice President RCFettig elated because the 75hcharge waz now being dropped and itwaz going obeavery nice ConVad ThwghautNeQiscussiomovoUcslxymemof hepperoBmEhni SOScommunic tedrnTFlDCONrougARaganoNy rcver Aiar lyWhen uked invha npciry SOS aAbilled FIDCO Randd CPopiB Vitt PrtsiCent of SOS npbined tha irnvery YIIYSY IiMI C01 3NKCOTIMQi4O0 tmruruaot eenf ngmrma oKor ui cnnsos nma Merchaot aWe vecaM liaa wkinq ate SOS nnamed xCurier md FlDCO nMacYam SOS PrcumeA Ne mnMmem unexvuion of the lina bootlng nae previauy aceuuA LyFlDCO bcovn Ne vuria8e of pipe abovA the NwArIQNulI The rtfcrcntt ppuemly isUNe Confmmtt unR whicA conuinW Ne Spon can8 tian aurclurRe The Aookin8 onNe NwihrligNall provi4A fued chuge specifnlly naluEin6 mumage disWUh uMdeamirn chrQes 21FMC
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FIRST INTERNATIONAL DEVELOPMENT VSHIP SOVERSEAS SERVICES 9OI The pipe was shipped toLibya aboard the AnnLee USOS billed freight toFIDCO at the rate of 227 50per ton for atotat of 123 101 38less the 23115 14collected eazlier for the aborted shipment onthe Drucilla UUiterwyck chazged SOS the Conference tariff rate of 125 aton plus the 4owar risk surchazge but not the 75loport congestion surchazge for atotal amount of 69616 67or 53484 71less than SOS collected from FTDCO Upon learning of this discrepency FIDCO requested apartia refund from SOS SOS indicated that some arrangement could bemade ifFiDCO would permit SOS toshaze inthe profit FIDCO made from the sale of the pipe No agreement was reached and FIDCO subsequendy sought relief from the Commission DISCUSSION AND CONCLUSIONS The complaint alleges that the chazges paid byFTDCO were assessed under rates which were 1un6led 2unduly or unreasonably prejudicial and disad vantageous and 3unreasonable inviolation of section 14Fourth 1617and 18of the Act The Presiding Officer dismissed the proceeding for lack of jurisdiction onthe ground that FIDCO had failed toprove that SOS isacommon carrier bywater subject tothe Act Inthe Presiding Officer sopinion SOS did not satisfy the holding out test for common carriage because itprovided atransportation service onasingle occasion Consequently the preliminary issue tobedetermined inthis proceeding iswhether SOS inarranging for the shipment of FTDCO scazgo from Houston toBenghazi was engaged asacommon carrier bywater within the meaning of section 1of the Act Inthe absence of anexpress definition of the term common carrier inthe Act the Commission has long held that the carrier toberegulated isthe common carrier at common lawthat isacarrier who byacourse of business holds himself out toaccept goods from whomever offered tothe extent of his ability iocarry Transportarion bySoutheastern Terminals SSCo 2USMC795 797 1946 InTariff Filing Practices Etc of Containerships Inc 9FMC5665t965 the Commission set forth the criteria tobeapplied toadetermina tion of acarrier sstams the variety and type of cargo carried the number of shippers type of solicitation utilized regularity of service and port coverage responsibiliry of the carrier towards the cargo issuance of bills of lading or other standardized contracts of camage and method of establishing and charging rates The Commission however pointed out that the determination of acarrier sstatus cannot bemade with reference toany particular aspect of the carriage Likewise The absence of one or more of these factors dces not render the carrier noncommon Tar Filing Practices Etc of Containerships Inc supra at 65The Commission has also determined that ownecship or convo of the means of Section 1defiros acanmon curia bywater inforeign commerce tomean atommonurria excep ferty boela unNng onrcgularroula engaged in1he transponetion bywaterofpasungers mproperty Nween tlie Uni edSwes or any of iaDistricts Tpritoriu or poasessions and aforcign cauntry whether inthe impon or ezpon ade Provided 71u acergo boa commonly called anocean tramp shall nabedetmed such commfm cartia byweter inforeign ommaa 46USC801



9Q2 FEDERAL MARITIA COMMMISSION transportation isnot essential tocommon camer status TInthis regard the Commission has recognized the non vessel operafing common carrier bywater NVOCC which has been defined asaperson who holds himulf out bythe establishment and maintenance of tariffs byadvectise ment and soGcita6on and otherwise toprovide transportation for Aue bywater ininterstate or forcign commerce asdefined inheShipping Act 1916 azsumes responsibility or has liability imposed bylawfor the safe wa er transportation of the shipments and artangu inhis own name with undedying wa er cartiers for the performance of such Cansponation SOS denies that itacted asacommon cazrier bywater subject toregulation under the Shipping Act SOS contends that Qitdces not adveRise itsservices or hold itself out inany manner roprovide transportarion for the general public 2the caaiage onthe AnnLee Uwas anextension of the conhact onthe Northcliff Ha which was aprivate or conVact camage and there fore asocalled tramp operation and 3itagreed toarrange Vansportauon not for FIDCO but for Gulf SOS admits however thar 1since 1970 ithas been paying Chazles Ragan for steering business toit10and 2itshipped the Qipe initsown name and assumed responsibility for the water movement and safe delivery of the cazgo toiudesanapon SOS concedes that ithas notariff onfile with the Commission Acamer may hold iuelf out rothe general public byindirect solicitation Notwithstanding SOS sinsistence that itnever advertised or held itself out inany manner we find that the steering of business toSOS for which Ragan received payments over the years consfltutes such holding out tothe general public Nor isthere any validity toSOS scontention that the transaction involved aprivate or conhact carriage ieaVamp operadon SOS sazgument implies that anonvessel operating carrier cannot beheld tobeacommon camer ifitmoves cargo onsocalled tramp vessels The status of anNVOCC isnot detemuned bythe type of the underlying carrier soperations The Act dces not recognize contract cacriage assuch Tariff Fi ing Prac tices Etc of Containerships Inc supra at 6465Nor can acacrier avoid common cacrier status byinsisting onavansportation agreement with each shipper nvestigatiort ofTarrjjFiling Practices 7FMC305 321 1962 SOS Agrrrweu 6710 3OSMC166 1919 iarfrCmn Europew CrrnrvSauMnn ialMannsTrampon Inr 16SRR863 IDI916 Sre alxo Pwriblr YiNatiau oSaiiw 18lalo ArSNppin6An 196165 FRQSID19Derrrwiwnw aJCommon Carrin5mnu 6FMB23f196p Pvdrt Swud rvd Bmgr vfmi fuwrh 6TuCo 1FMCA19621 Berm UlLrian Co uvPunro Riran Eprni Cn JFMBI19f3 SOSY vgumeiu tlut Epxd bdelviNGWf buoaviUFlDCO uoapttsuuive SOS knr NGulf hAwIA Ne pipe FOB HWSbO YIQ YI Flab MI 11LiblWtf Ragm mceivW nuiMe emtined amoum of nwney in19fIn19T7 kvupud SI7 000 00fpon servias ndintmemplatioe of furvee Waieeu hewwlA brini b505 PBSourdT BaMBarfe Ca vFoLaunrh dTue Co iup aeBN68Trcvponwion USPanfir Coa iard Hawii USMC19J 196p9S0 Riu mMe Yiiqrcd of SImmMpipe FlOCV wuuNrovo mSOS uMvnviNmpM bSOS msmber MNs eKrJ public 50S iwnten iootlutNeurvicebFlDCV Mupufwmedma inBleaccubnanOvu inBkahM uirtlev mWhile thc ubpn of Ti proceedin uiMeed Ne vamxtia Oe ran FlDCO uM505 WnaenerJ inva guion M505 crivitin Ns rtcaA Aon ioEicue Nu 505 uioNe sAippin WinwuWWmi AIY hWatipmeoh avviau cwbmen lTUimplia Nat SOS Oirectlr aiiMiratly bdda itaelf wmoRa tranaparuYan wicea faNe Nppins public iogenerol aPI vYIIICIII 1YVid WWIQ III 11YNf WCCCI dtlG 40Y50Mqlld 1CCOMIdC CQlMmliqll CdTE bKauX a11Ccammon cartia nuMNe unhrlyin8 KI opna ngwria 21FMC



FIRST INTERNATIONAL DEVELOPMENT VSHIP SOVERSEAS SERVICES 9O3 stated that itinitially acted asbroker 14but ater after the booking onthe Drucilla Uacted asaprincipal inarranging the charter of the Northcliff Hall sThe status of acarrier isdetermined not byitsown declarations or for that matter bythe status of the underlying water carrier whose services itutilizes but bythe nature of operations Bernard Ulmann Co Inc vPuerto Rican Express Co supra at 775 Tariff Filing Practices Etc of Containerships Inc supra at 64Possible Violation of Section 18aof the Shipping Act supra at 434 The record shows that SOS held itself out byindirect solicitation toperform transportadon services for the general public that itshipped FIDCO scargo initsown name and that itassumed responsibility for the safe ocean transportation and delivery of the shipment toitsdestination Inview of the foregoing we conclude that inarranging the transportation of the shipment of pipe from Houston toBenghazi SOS acted asanon vessel operating common carrier bywater subject tothe Shipping Act 1916 and that SOS sfailure tofile with the Commission atariff covering such transportation violated section 18b1of that Act FTDCO has not pressed and appeazs tohave abandoned aliegations of violat ions of section 14Fourth 16and 17of the Act and none isfound onthis record There remains the question of FIDCO srequest for reparation Although SOS sviolation of section 18b1provides FIDCO abasis toseek reparation 1ewe aze unable onthis record toreach aconclusion astowhether FIDCO has infact been injured byreason of the section 18b1violation and ifsoinjured the extent of such injury The proceeding istherefore remanded tothe Presiding Officer for adetermination of these matters and the amounts of repazation ifany tobeawazded FIDCO Itissoordered By the Commission SFRANCIS CHURNEY SCYtllySeclion 3021Qof Ihe Commission sGeMrel Order 4conteins Ne following defintion The tpmoCem Geighl broker means any person who iarngagedby ararrier osell or offer for sale aansportalion and who hoids himuif out bysolicitalion or advtniument esone who negdietes belween shipper and cartier for Ne purchase sele condition and tpms of Vmaprntadon 46CFR310 21pCmphesis added SOS intAis inabnce wes naengeged byacertier Wt rcpresenled the ahipper inquut torcargo spaa 7Te krmbroker Nercforc doa ndeccuntely rc0ect SOS sinvolvement inthis maner As menuoned inNote 3supra inihe liner booking note dauA August 141975 Merch appwrs asCartier whereaa SOS islisted asMerchant SOS hed nobeneficiel or other interes inNe shipment Secuon 22of Ihe Act providces that the Commission maydirec Ne reyment of NI Ircparafion athe mmplainent for Me injury cauuA bysuth vio etlon 46USC821



FEDERAL MARITIME COMMISSION DocKET No 7380CARGO DIVERSION ATUSGULF PORTS BYCoMMON CARRIERS BYWATER WHICH ARE MEMBERS OF THE GULF EUROPEAN FREIGHT ASSOCIATION ORDER DENYING RECONSIDERA nON March 231979 The Commission now has before itinthis proceeding aPetition for Recon sideration of the Ports of Baton Rouge Beaumont Lake Charles and Port Arthur Petitioners and separate replies inopposition filed bySea Land Ser vice Inc and the Commission sBureau of Hearing Counsel Petitioners request that the Commission vacate itsJanuary 21979 Order discontinuing without prejudice aninvestigation into alleged diversionary activ ities at certain United States Gulf Coast ports and that the proceeding bereopened No new matters of fact or lawwere raised byPetitioners and the Petition contained noinformation indioating that the discontinuance of Docket No 7380was anabuse of discretion or otherwise unlawful Accordingly reconsideration shall bedenied THEREFORE ITISORDERED That the Petition for Reconsideration of the Ports of Baton Rouge Beaumont Lake Charles and Port Arthur isdenied By the Commission SFRANCIS CHURNEY Secretary Petitionen would beIIdlOed 10have the proettdina continue either uanadjudication or urul maldna QfI4 co
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FEDERAL MARITIME COMMISSION DocxEr No 7738SEA LAND SERVICE INC RATES ONGOVERNMENT CARGO Domesfic oftshore cartier sdazsificauon sys emfor rating govemment cargo found tovioiate Shipping Acl section I8aand Ne purposes of PL93487 insofar asitpermits govemment shippers tochoose betwan Govemmen Cargo ntes and individual commercial commodity rates and oemploy shipping documenes which tlomt reveal ttie contents of each shipment inemsrcadiiy convertible wcommercial cargo classifications Gerold AMalia for SwIand Srnice Inc pudlry JGapp Jr Milton SJick er Jr and EDuneon Namner Jr for Military Sealift Command lohn Ro6ert Ewers CDouglasa Miller and CMrles CNunter for BurWU of Heazing Counsel REPORT AND ORDER March 261979 BYTHE COMMISSION Richazd JDaschbach Chairman Thomas FMoakley Yiee Chairman Kazl EBakke James VDay and Leslie Kanuk Commissioners On November 201978 Sea Land Service Ina Sea Land was ordered toshow cause why those portions of itstariffs FMC FNo 34FMC FNo 36and FMC FNo 37Providing for the cazriage of government cargo from USAtlantic Coast ports toPuetto Rico donot violate section 18aof the Shipping Act 1916 46USC817 abecause of their failure to1forbid qualifying govemment shippers from employing any other simulta neously effective tariff classifications and 2require the use of shipping documents which fully identify all items tendered for transportation Sea Land stariff classifications for Govemment Cargo NOSGov ernment Cazgo Refrigerated and Government Cazgo Vehicles are the same asthose published byPueRO Rico Maritime Shipping Authoriry PRMSA which were found unreasonable inFMC Docket No 7520The Military Sealift Command MSC which intervened asarespondent herein and Sea Land both responded tothe Commissiods order and azgue that Sea Land stariffs donot violate section 18aThe Commission sBureau of Hearing Counsel Heazing Counsel replied inopposition tothe memoranda and affidavits submitted byRespondeats No party sought toestablish facts inaPvnmRimMmiiimrSNppinAA uho iryQam wGovnnmmrCu poI85 BR830 tMf 1918 Har Ipvre rredrou Ne PRMS 1opiition ocr905
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SEA LAND SERVICE RATES ONGOVERNMENT CARGO 9OJand extent of this paperwork burden or toquantify the additional expenses associated with itCustomary shipping industry practices the legislative history of PL93487 5and the affidavits submitted herein establish that Sea Land and MSC already maintain records of their shipments costs and related matters and periodically evaluate these records for the purpose of making pricing or purchas ing decisions Itispresumed that compliance with thePRMSA requirements will entail some paperwork relating toGovernment Cargo which neither Sea Land nor MSC cunently performs but there isnothing toindicate that the burden associated with this paperwork issubstantially different from that required for other commodity shipments This isespecially true for Sea Land which need only 1inspect the shipping documents and apply one of two rates eand 2retain these documents and review them periodically for the purpose of compar ing itsGovernment Cargo rates with the applicable commercial commodity rates The effoR required toperform these tasks isproportional tothe amount of Government Cargo carried and Sea Land handles arelativety sma4 number of government shipments inthe Puerto Rico trade MSC may beinitially inconvenienced bythe need todevelop anefficient system for identifying itsshipments incommercial tariff terminology but asfar asthe record indicates itcan accomplish this task without incurring expenses disproportionate tothose incurred byother large shippers of multiple commodities MSC contends that asapractical matter itisunnecessary for Sea Land tomodify itstariff because PRMSA isthe dominant government carrier inthe trade and other carriers cannot implement government cargo rates which are not competitive with PRMSA sThe best that can besaid of this competitive rates argument isthat Sea Land may have toincrease itssailings ifitistocarry anappreciably greater share of MSC scargo something Sea Land may doat any time without authority from the Commission MSC also claims that insome instances itisunable tofumish acomplete description of the items itships and proposes that the Commission therefore not require the contents of Govemment Cargo containers tobespecifically identified prior toshipment eMSC would leave the collection of information concerning the composition of government shipments toindividual rate investi gation proceedings 88Stat 146311974 This stalute rcpealed former xcion 6and emended seclion Sof the Intercoestal Shipping Act 46USCa46 and 845b which had exempted govemmenl and cheritable shipmems from secrion 181a and relattd Shipping Ac conei4rauon EiUxr t6e Govemment Cargo rete or the ayyropriate commercial commodity rate IrgCargo NOSqwould beapplied depending onwhetAer MSC properly identified isshipmm SePRMSA opinion a1268 MSC teuits Ihis approach for being inconsislent wilh ihe noaltemalion of reles rquirement Allowing alimited fornl of rate altemation purouaN tothe exprc mrms of ihe GovtmmeM Cargo commodiry clessification may beconvadictory inheory but ispnfe able torequiring the cartier tomrn away unidentifieq govemment shipments The legiumate Governmem CerBo clessifica ion comempiated 6ythePRMSA opinion must provide tha when aNII des ripion of acontainer scontents does naappeer onlhshipping documen sthe cartier ahall inilssole discretion ei her inspect hecontainer and apply Ihe correct comm rcial commodily rete or forego inspeciion end apply aommercial Cargo NOSrate MSC aotes lhet during 1977 PRMSA offeled elmost tour limes asmany sailings asilsclosest competitar From Nis fact MSC would apparrntly heve heCommission conClude Nat Sea land will betompelled 6ycompetilive circumslances romatch rather Nan un0ercut PRMSA sGovemmenl Cargo retes aproposilion which isbolh illogical and unsubslantiated The rates of Seavain Gitmo Inc have ruenlly been lower ihan PRMSA sinihe subjecl vade Moreover Ne Commission stayed itsDak tNo 7520Order inresponse taPRMSA suhellenged cOntenlion that Ihe appli aion of gov mmrnt cargo lariff rtquiremrnts toPRMSA alone would place PRMSA ai acompeti ive disadvpnmR inattracling MSC cargo Most MSC shipment inNe PurtoRican trade are containeriud



90FEDERAL MARIT M8 COhIIrIfoIISS10N This proposal isrejected for the reasons stated intha Commission sPRMSA opinion surpa IfasMSC states ocean cartiers cannot bereasonably expeeted tophysically inspecY the contents of every Government Cazgo container tendered for shipment itisespecially critical that government shippers routinely furnish fup commodity desctip ioas sothat carriers can keep their Government CaFgo rates properly adjusted inreladon totheir commercial rates for similar commodities This obligadon isnogreater than that r@yuired of commercial shippers who wish toavoid Cargo NOSratss and the time eontraints recently placed upon domastic offshon commerce rate investigadons byPL95475 make italT the more important that the contents of current MSC ship ments bereadily available tocarriers offering special Gov rnment eargo tariff classifieadons and tothe Commission alike Finally MSG requests the Commission xoabandon the approach taken inDocket No 7320for determining the reasonableness of Government Cargo rates MSC believes ituFUrecessaty tocompaee C3overnment Cargo rates with the carrier scommercial ratas for the commodities which actually comprise govexnment shipmenta over aropresentative Gme sgan Instesd MSC would examine Govemment Cargo rates iniselation and have the Commisaion aceept any rate which covers the carrier sfully allocated costsplus anagpropri ate share af areasor ble retum essentially the basis upon which MSC negotiaud domesdc ofshore rates prior tothe xdogtion of PL93487 Past experience has proven this approach unacceptable The legisladve history of PL93487 indicates that MSC has been able toinduce domeatic offshore carriers tocarry government shipmenta at rates aigni5 cantly lower than those availabla tocommercial shippers of similar items Although these rates vaFied priodicalty andwGn not necessarily below carrier costs they tended toproduee arate advcture wherein eommercial shippers furnished agroater share of the carrier srvenue needs than would otherwiae have been the case Itwas this elefnent of ut justified subsidizaqon Whlch Congress intertdsct Wpreclude 5es Departmentof lefmse vMatsonNauigation Company 17SRR156197JComparieonof eomm iliry ratesis avalid 8nd accepoedapreach todetotmining the reasonableeess of rates See Youngstown Steet awd Tube Co vUnited States 295 US476 1935 All commoditiea would havic eqa tnates were itnot for differing handling characteristies sarrier coats and other transportation factors which wa tanR aprice diffecential Go emment Catgo isacomposite of many individual comrtroditie whieh traditionally appearim eseriers tariffs Toassure that retes assessad gaveFpment shipp rsare not irnproperl based solely upon the identity of t6e sipper anarrier publishing ioemment Cargo rates must demonstrate that any differeaces imthe srtraunt of revenues realized from carrying Govemment Cargo aod the sama quantity of commer cially rated commndities are jutiti dinterms of ticogntud hanspQrtation factors Governmantrates which cannot besojustified are unreasonable within the meaning of Shipping Act section 18arBECause the 3ovemmentCergo Beyinniny lanuary 161979 Ne Commiaion muat completa nNinrepiyauonc in180 dqc Section 4PL93hl 93Sut 1495



SEATRAIN GITMO INC RATES ONGOVERNMENT CARGO 9O9 commodlty classifications inSea Land sTariffs FMC No F3436and 37donot contain the minimum provisions necessary toassure reasonable compar ability between Government Cazgo rates and the commodity rates which would otherwise apply their use isunlawful The type of Government Cazgo tariff classificatioa which would satisfy section 18aisfurther discussed inthe PRMSA opinion which isincorporated herein byreference THEREFORE ITISORDERED That pursuant tosection 18aof the Shipping Act 1916 the pages of Sea Land Service Inc sTariffs FMC FNo 34FMC FNo 36and FMC FNo 371isted inthe attached Appendix asamended or revised through the date of this Order are cancelled effective May 11979 and ITISFIiRTHER ORDERED That effective May 11979 Sea Land Ser vice Inc cease ared desist from publishing ling or operating under any tariff inthe Puerto Rican trade which includes government cazgo commodity descriptions which donot 1forbid qualifying govemment shipments from employing other simultaneously effective rate items inthe tariff and 2require the use of shipping documents which fully identify the items tendered for uansportation interms which would allow the items tobeaccurately classi edand rated under Sea Land Inc scommercial tariff provisions ieat non Govemment Cargo rates SFRANCIS CHURNEY CrEtC j



91O FEDBRAL MAR TIME COMMISSION APPENDIX SEA LAND SERVICE INC Tariff FMC PNa 34Original Page 97AOriginal Page 97GOriginal Page 97BOriginal Page 97HOriginal Page 97COriginal Page 289 Original Page 97DOriginal Page 290 Original Pege 97BOriginel Page 292 Original Pege 97FOriginal Page 293 TOriginal Page 92AOriginal Page 92BOriginal Page 92COriginal Page 92DQriginel Page 92EOriginel Page 42Fariff PMC PNo 36Original Page 92GOriginal Pege 92HOrlginel Page 233 Origi el Fage 254 Original Fage 255 Tariff FMC PNo 37Orlginal Page 62AOriginal Page 62POriginal Pago 62BOriginel Fage 62GOriginal Page 62COriginel Page 62HOriginal Pege 62DOriginel Pege 105 Original Page 62EOriginal Page 106



FEDERAL MARITIME COMMISSION DocxeT No 774AGREEMENT NOS 9902 3ETALMODIFICATION OF EURO PACIFIC JOINT SERVICE Cooperazive wodci garrangement whereby established ocean carriers operate under acommon trade name cross chartcr vessel space pool operating costs and revenues and agree onpricing decisions isanticompetitive and will bedisapproved unless adequately justifieA byitspropo nents loint service agrament toprovide upto7200 TEU sof containership space per quarter ineach ditectio between USPacific Coast and Europe isapproved upon the condiaon that one of thrce parties bedeleted and the remaining two parties maintain sepazate mazketing ar rangements Joint service agrament which pertnits two cartiers tooperate aneft icient beneficial transportation service wltile cammitting less tonnage tothe trade than ifthe parties independentty operated containerships meets the standards for section 15approval under the Commission sSvenska doctrine Interim amendment tojoint service agreement which adds athird cartier toatwo carrier service and increases the container capaciry of the service isdisapproved because the third camePs patticipation was not shown tobenecessary toachieve thc public benefits relied upon tojustlfy the agrament Edward Schmeltzer Edward JSheppard and George Weiner for Hapag Lloyd AGCompagnie Generale Maridme and InterconUnental Transport ICI BVRusse lTWeil James PMoore Mary Lou Montgomery at dEliZabeth RiNO for Uni edStates Lines Inc Pau JMcElligoa Robert TDevoy and John ADauglas for Sea Land Service Inc lohn Robert Ewers Paul JKaller and Alan JJacobson for the Bureau of Hearing Counsel REPORT AND ORDER March 291979 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Kar EBakke James VDay and Leslie LKanuk Commissioners The Commission has before itAgreement No 9902 8Amendment No 8and Agreement No 9902 5Amendment No Sboth of which relate tothe expansion modemization and continuation of the Euro Pacific Joint Service Joint Service bycommon carriers serving the USPacific Coast Continental Europe United Kingdom and Scandinavia trades The Proponents of these agreements are Hapag Lloyd AGHapag Lloyd Compagnie Generale Maridme French Line and Intercontinental Transport BVICT Protests 7tie lant Service dso cella azwaypons inMexico Centrel Amcrica rhe Psrt Coest of SoutA America and the West India but cartiee noUnited Statu cvgo inNeae traha ni
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I12 PBDBRAL MARITIME COMMMISSION objecting tothe approval of each agreement were filed byUnited States Lines Inc USL and Sea Land Service Inc Sea Land BACKGROUND On March 211977 the Commission ordered aninvesdgation inwthe approvability of what was then designated Agreement No 9902 6under section ISof the Shipping Act 1916 46USC814 This Agreement proposed that the Joint Service condnue until December 311982 Proponents were tooperate eight new containerships with aten day frequency of service inthe trade cross charter vessel space toeach other and pool revenues and costs with the excepdon of markeuog expenses The averaga apacity of the eight container ships would have baen 1OQ0 twenty foot container equivalent units TEU sAlso onMarch 211977 the Commission appreved Agreement No 9902 5Amendmant No Satemporary conunuadon of Agreement No 9923Amendment No 3pendl ngcompledan of the present invesugadon Amend ment Nos 3and 5togather represented aninterim measure vhera4y ICT was permitted tojoin the Joint Service and alterations were made inthe eomposidon of Euro Pacific sfleet Six 630 TEU containerahips operaqng onaten day frequency of call wero substituted for combinadon container breakbulk vesaels The Commission sapproval of this interim arrangement was appealed tothe United States Court of Appeals The Court rEmandad the matter and expressly directed t1eCommission wconaider theantitrust implicationa of ICT sparticipa tion inthe Joint Service United States Lines lnc vFederal Maritime Commis sion 584 F2d519 DCCir 1978 The investigation inWtht lot tectn apptovability of th4 expanded Joint Sorvice generated 8Uexhibi oer 110apages oaanscdpc various moEion focompel diecovery and ancillary lidgation inthe Llnited Staus District Court toeaforce ommiasion suhpoQ ias ffiereault othis evidertti ryinquiEy was asettlement between Progonents the two protesdng carriers grotestanta and the Commission sBureau of Hearing flut sel Hesring Counsel On January 81978 Amendment No 6was reglaced byAmendmeat No 8This amendment removed restricdons ontha nurt ber and type af vessels operated bythe Joint Serviao inretum for alimitadon onthe number of TEU stobecarried oneach voyage The pooling omss charter aeparate markedng and termination provi sions remained the satrie Praponnu waWd dl uetlNBuro Polflc trWf iuin 6ul Na Jdnt Servipe wauld Mepvuely mvketed byaaenu of Hap dloyd udJoipFepqp of ICf uMFmieh UmVewl pecswould bedlocmd S09F roHap QWoyd and l096 roPmmh Lin ACT iOne 7EU pwfi roalm lY1IQti aubic fae Prbr mw11976 tlr lohiE rvic cauitl6d ot only Fl pyLloyd uMPrmeli Lin 77MY Nd 4neombloulon Mat6uUdaoaWimr vnt lswitli prvepwryof 91Q TS1rmd l049p cu61e8p ot bnW lkryo pceCmu nvoperMh rwin xqpdq uMICI wMolu Nd rPKtiaip ncueti PWwoi mIMComMnWnS Sppmtia 291977 ada caqqrlly ypmdp Ant Nm9963 3At Ifndl pproved AlemAurn 410 Swuidmpod mAmaWmml No Sndcovq dpaipd QoOObx F71476 1eM mh31 i47AmrdpwuHa 3wd3vra hah pukd 6yttlawpcWono AmaM niNn 3ead 4aW nwu pPrm aPowdnrm No oaIirch 2i 1977 apa qdtoaam dut6e rdwun Wwt evlddn Mconuet oPAtNo iUMtMSaanrLUwa ircvBoyHlai iGCwNO C171101WHO NDdI1fJ Odivot Bafwn mmtanMnd panba 271977 Wv eur odposmvt tlanpmwwm4edivldtlSU9ha Xyre WuYd 309k roEr och lJa wd 1096m ICT Aarm Wdnt PPvawl p4piWly dlvldM Mtwwn Fi paLbyd aAtlu onMaW uMPchLiAdl4TOe tlkalMr 9hauld wofJhe itwo mvkMh etltla n9uld mora tlun tlr l09i dlacrtad allIMl antl4 wYohuYr dddaed pnhom tMomm



AGREEMENT NOS 9902 3ETAL913 Fifty stiputated findings of fact were presented toAdministrative Law Judge William Beasley Ilaais bythe Proponents eOn October 241978 anInitial Decision was issued conditionally approving Amendment No 8sNo exceptions were taken from the Initial Decision but onNovember 271978 the Commission undertook toreview the decision onitsown motion The Commis sion sOffice of Environmental Analysis served aFinal Energy and Environmen tal Impact Statement FEIS onDecember 51978 Under Amendment No 8the Joint Service would carry upto800 TEU severy ten days ineach direction averaged quarterly The 800 TEU limitation includes all loaded containers handled at agiven port including transshipment cargo Assuming nine voyages per quarter the Joint Service would carry nomore than 7200 TEU sineach direction per quarter Proponents currently propose tooperate six 1500 TEU containerships inthe trade The FEIS concluded that approval of Amendment No 8would result inless fuel consumption per TEU carried than either the continued operation of the Joint Service ssix 650 TEU containerships or the separate operation of a1500 TEU containership service bymore than one of the Proponents 10Because of itspotential for fuel conservation approval of Arnendment No 8was found tobethe environmentally preferable course of action Dscuss oNAApplicable Standards The panies concurrence conceming the approvability of Amendment No 8does not relieve the Commission from the responsibility of independently evaluating the matter under section 15standards particularly with regard tothe antitrust implications of approval United Srates Lines Inc vFederal Maritime Commission supra This evaluation may begin with the consideration of Propo nents proposed findings of fact all but one of which are supported bythe record and are adopted with minormodifications asfindings of the Comission These findings ascomplemented bythe further flndings and conclusions contained inthe following discussion support the conclusion that the purposes of the Ship ping Act would beserved bycontinuing the Joint Service asaarger fully containerized operation limited to7200 TEU sper quarter The Proponents have not however demonstrated the necessity for ICT spariicipation inthe Joint Only 42of 1he eproposed findings were qctually agreed upon by1he panies USL object doNe rcl vancy ol Finding Nn Iiand Finding Nas t5fhrough 20Heating Counxl disagreed wilh FinNng No 44The ini ial Decision did not specifically tliscu most nl hepraposed findings but did sustain USL sttlevancy objeaian Ore November 161979 NopoMnLS submilted aSecond Rvised version ot Amendmem No Bwhich comph dwith the AdministraGve Law Judge sconditions at approval This version of Amendmenl No Bisanached asAppendiz Bhereln Owda five yearperiod almosl2 000 000 bartels af Bunker Cfud or isquival nqcould beconurved The use of larger vessds wqdd also increase Ihe air pollutanls emitted inUnikd States poru byalotal ot94 tons annually but 1he addilional amoums emined ineach pat ocall would heve only aminimel effa onlocal air qualily The exttplian isFinding 49whi hconcludes Nal afour and onc half ytar lerm isncessary or Ihe expanded Joint Service Threcord diuloses nonecasery rnnnec ion betwan the capilel investment required mNmish heproposed 7200 TEU sper quaner urvice andtAe Iength ofthe Agreemenc 7Mrcmaining Mdingsof facl uadopted byheCommission are anached asAppendix AhereW USCs objec ion Wihe rclevancy of Finding Iand Findings IS20isdrnied These six findings concem economic ben tisrcsuiling from Neoperation of arger con ainerships inanall water Euro Paific urvice Agreement No 8does not commit Proponents baparticular rype of mnlaiMr tleet but dots ailow them 1he tlezibility rooperate whatever vessets Ihey find robeeconomica7ly eficirnt Thediaputed MNngs are Nercforc rclevam toProponenls essertions Na11he modified Joim Servic will provide areliable uxut all water urvitt tothe shipping public



914 FEDERAL MARITIME COMMMISSION

Service Agreement No 99098shall therefore be disapproved unless modified
to delete ICf as a party

The arrangement proposed by Amendment No 8 plainly lessens competition
within the criteria suggested in the Supreme CourtsPennOlin decision14 The

Proponents are engaged in identical lines of commerce presently compete in
other United States trades have historically competed in the Pacific Coasd

Europe trade will operate their own vessels under the Agreement and are

individually capable of providing viable containership service between the
Pacific Coast and Europe Under these circumstances Proponents decision to

limit their participation in the market pool revenues and expenses and concer

tedly establish rates and practices is better viewedfor Shipping Act

purposesas a violation of section 1 of the Sherman Act 15USC 1 than as a

legitimate adjunct of a joint venture Regardless of whether Agreement No 8
would be found a restraint of trade by a court of law it is sufficiently anticompeti
tive to fall within the CommissionsSvenska doctrine13 Proponents must there
fore produce evidence demonstradng the Agreementspractical effects upon
competition and that these effects are necessary to meet a serious transportation
need secure an important public benefit or achieve a valid regulatory purpose

B Effects of Agreement No 99028

EuroPacific will compete in the Pacific CoastEurope market for con

tainerized liner cargo the market14 Current comprehensive statistics concern

ing that markets composition aze not part of the record but reasonable estimates

and projections can be made from the information the parties did provide
The market consists of three segments 1 the directallwater services offered

I by Johnson Scanstar11400TEUs per quarter EuroPacific5850TEUs per
quarter and Hoegh Line1760 TEUsper quartera 2 the indirectallwater
service of USL14400TEUs per quarter18 and 3 the minilandbridge services
of USL SeaLand Sesuain International American ExpoR Line Lykes Bros

Steamship Co Inc BaltAtlantic Line and BaltGulf Line60000 plus TEUs

per quarter Other things being equal approval of Amendment No 8 would
leave EuroPacific with 35 of the trades potential direct service capacity 21
of its potential alIwater capacity and 8 of its potential total capacity

The minibridge segment of the market has experienced much faster growth
than the other two segments butallwater service still carries the most cargo and
is likely to continue to do so When large specialized vessels such as cellular

containerships are employed allwater service is fully competitive with mini

Unied Smns v PenmOlin Chsmiral Cn 378 US I58 1964

Pederul Murilimt Commissian v Svmtku Amoikn Linien 390 US 238 1968 Sn ulsn Uniled Slufn Lins nr v Fpdnnl
Muririm Cnmmirslon rupru e 329

Repid conuiMriution of 1he trede dunnp the 1970crwulled m Ne wiNdrewel of e num6er of liner eervices end a trebling of the
iotal ougo aharc cartid by nonliner vmwls The prcsent demand for Iiner service ia almoe enrtly limited w concainer cergo

Cepcity Ilyurcs rcprcttnt pmmfial capocity only Both Johnson Scannu and EuroPacific cury Cenadian and aMain other
cugaes on their vesuls ao Net lesa Nm maeimum capeity is wluelly aveile6le tothe innlent 7ade

USCs proctlcd capacily is cronddenbly lesa han lu palantial capaeity hceme is ships cdl at PsNfic Coeot ports loaded wfN es

much Fer 2est trade cvQo u they cen oMoin md topoff wilh 8urapean Irade euyo which hes been or will be trensahipped to or Rom
I other USL vessels at Allentio Coest pmts

The practical capacity of the minlMidya carrien ic coneidenbly lus than Ueir potential capaoity hecauae Ihey primerily operete in
Atlentic and GuIVEurope trades and lap off with minibridge cergo loaded at Atlentic or Oul Coeat pmta



AGREEMENT NOS 9902 3ETAL915 bridge service and there are cargoes such asrefrigerated and heavy lift items which are not susceptible tominibridge carriage IfAmendment No 8were approved tonnage devoted toalf water direct service would increase by13The Joint Service would have the annual capacity tocarry 249 216 long tons toJohnson Scanstar s370 975 and Hoegh Line s67114 Based upon actual 1976 eastbound carryings about 75of the trade sliaer tonnage moved ondirect all water vessels 22byminibridge and 3byall water transshipment service Even the most conservative projections for 1979 and 1980 indicate that the expanded Joint Service would obtain 250or more of the market stotal tonnage Anarrangement which provides for the concerted acquisition of such asubstantial market shaze may beapproved only ifitisnecessary toachieve substantial Shipping Act objectives Inthis instance there are legitimate Ship ping Act objectives which justify the Agreement santicompetitive effects Direct all water service isimportant tothe ocean borne commerce of the United States The Euro Pacific service inparticular isstrongly supported byshippers and Pacific Coast ports Ithas achieved high container space utilization during the eight years ithas been inoperation Despite itspopularity changing economic conditions have rendered even Euro Pacific spresent 650 TEU service unprofitable Larger more specialized vessels are critical tothe Joint Service scontinuation Larger vessels would meet anexpressed transportation need for additional heavy lift and refrigerated cargo space and would conserve fuel byvirtue of their greater operating efficiency These benefits could beachieved tosome degree ifonly one of the three Proponents were tofurnish afully competitive container service Yet contain ership operation isacapital intensive business Vessels of appropriate size cost 20000 000 or more and afleet of at least six such vessels isnecessary tooffer ten day service onthe 21000 mile trade route inquestion No single carrier presently offers frequent containership service between the Pacific Coast and Europe 20Protestants alleged that afrequent 1500 TEU service byProponents would seriously overtonnage the trade and Hearing Exhibit No 74supports this conten tion When overtonnaging exists malpractices naturally follow ascarriers are pressured tolower prices and then torebate or otherwise discriminate between shippers inorder toattract sufficient cargo torecover at least some of their fixed costs This type of competition creates anunstable environment which isdetri mental tocommerce and economically wasteful Excess capacity generally forces one or more competitors out of the trade after experiencing substantial losses The Commicsion cannot compel asingle carrier tolimit itscontainer Speed isihe usuai advanlage of minibridge service bul for some routings all water dircct urvice iast rhan minibridge Afully competitiv contaiMr urvice isone feeturing madem IOOOTEU or larger vessels onaseven toten day frequency See Finding Nos 1320Itispossible Hapeg Lloyd would institute eISOOTEU urvice ifthe Euro Pacific ertengement terminated French Line and ICT would probebly naindependently enler hemarket witA afully competitive conteiner urvice and wauld mnainly not canpete head onwith boN lohnson Scanslet and Hapeg Lloyd 8ven ifone acttpls PraponenL predic ions ihat Nrcwill bemodest market growth and Ihat heell weler certiers will succeed inrecapeuring some minibridge and vansshipment cargo ilisplain that insutficimt onteiner cergo would beaveileble toaccommodete Nra NIIy competitive services at necessary uGlizalion levels IfFrench Lineand ICTdid nawiNdrew trom the vade they wouldaperate aminibridge servic eninfrequent all water service or both lohnson Scanstar isajoinl venturc of Ihru carriers wilh nine vessels averaging 930 TEU sHoe hLine otfers only a21day urvice wiN 440 TEU vesuls



916 FEDERAL MARITIME COMMISSION capacity and competitive pressures make itdif cult ifnot impossible for acapacity limitation tobevoluntarily imposed The pooling of resources and spreading of risks aze necessary tocreate astable reliable and efficiant a1l water containership service inthe Pacific CoasdEurope trade Arationalized service of the type proposed yAmendment No 8best serves the overall needs of the shipping puhiic byreasonably limiting the competitive disruptions associated with the introducdon of imptoved container ship technology Although the market may beunabte toabsorb aninccease inEuro Paci6c scapacity from 650 to1500 TEU sthe 800 TEU limitadon imposed bythe instant Agroement should prevent the Joint Service from causing overtonnaging Hearing Exhibit No 74Amendment No 8therefore will not only provide aneffective competitor for Johnson Scanstar but will also avoid detrimental commercial effects which would occur ifeven one of the Proponents offered afuily competitive containership service onitsown CCnnditions of Approval Proponents have ntproven that the rationalized container service they pro posed cannot beprovided without ICfsparticipation The 7oint Service was begun byHapag Lloyd and Fcench Line Itoperated throughout 1974 1975 and most of 1976 with only these two members The fact that ICT scorporate pcedecessors maintained aregular national flag line presence inthe trade only 1emphasizes the absence of evidence establishing why ICfmust now belong tothe Joint Service ICT isasubsidiary of Brostroem Shipping Company ABalazge and respected owner operator of ocean carriers including containerships Even ifICT were temporarily tocease all water service inthe trade itwould remain apotential competitor of considerable stature Itisnotsnough that ICT would economipapy benefit from memhership inaIfully competitive containership joint service partiaipation musf benecessary toachieve public interesi obje tiyes aswell As far asthe presant record shows Amendment No 8wip sehieve itslegidmate transportation objectives witt only Hapag Lloyd and Freach Line asmembers iGTspartiaipation isnot necesa rytosecure these objectiHes and tha omission of thisthird patty should not cause disruptive overtonnaging or cause ICT tadisappear asacompetitive force inthe trade For this reason and 6ecause Proponents also failesl tojustify the further reduction inoompsti ian reprosented byths Agreement sproposed joint market ing arrangement betwee IIandPrench Iine Amendment No 8isunaQprova ible unless mpdifiedxo detet ICT from mombership inthe Jaint Service Y1Afinal mtter requires atten ion Ameedment No 9902 8has already been twice revised bythe parties and will not boapproved unless further modifications are mdeAs afurther codition of approval Froponynts sh116 required topres nt aciarified version of the modified joint service arcangernent designated FMC Agroement No 9902 9which more etasely coeforms toPro onents representations inthe presentptocaediQg prov dss more frcyuent and detailed reporting roquiremenes and ptairtly itrd oates theE the Joint Service isnot exempt from the Commission stariff resgulations pertaining tabills of lading Thix action iswiNaut preJudice toRaponmU loler submitliny eproperly juxtified amendment addin ICT WIhe Janl Service



AGREEMENT NOS 9902 3ETALIIICommission oversight of the loint Service sactivities will bemore effective ifthese activities aze repoRed quaRerly rather than semi annually and ifper voyage cazryings aswell astotal carryings are reported Section 536 5d8of the Commission sregulations requires prior filing of any bill of lading used byanocean camer Proponents have shown nobasis for waiving this requirement inthe case of the Joint Service The proposed separate mazkeung arrangement between Hapag Lloyd and French Line isanimportant public interest facror weighing infavor of Agreement No 9902 8sapproval Even with this pro competitive feature however the Joint Service dces not perform asatrue rate making body onthose occasions when itpublishes itsown ienon conference tariff and the limired self policing azrangement proposed byAgreement No 9902 8dces not under these particular cucumstances constitute avalid regulatory purpose under the Com mission sSvenska test Accordingly Artide 11of Amendment No 8may bedeleted ifthe pazties sodesire DAgreement No 9901 5Pracdcally speaking the Commission sdisposition of Agreement No 9902 5eGminates the need toanalyze separauly Euro Pacific spresent 650 TEUopera don under Agreement No 9902 5Although the smaller vessels command asmallermarket shaze and therefore have alessercompetitive impact Proponents failure topresent evidence justifying ICI sparcicipadon inthe oint Secvice isasfatal tothe unconditional approval of Agreement No 9902 5asitistoAgree ment No 9902 8Any further pendenre lire eztension of the 650 TEU service would also beconditioned upon the deletion of ICT The pazties will beallowed sizty days asareazonable winding down period THEREFORE ITISORDERED 71iat pursuant tothe mandau of the Unired States Court of Appeals inUnitedStates Lines vFederaf Maritime Commission 584 F2d519 DGCir 1978 the Commission sMarch 211977 Order approving Agreement No 9902 5shall bevacated cffective May 311979 and TI ISFCTRTHER ORDERED That Agreement No 9902 5shall bedismissed onMay 311979 and ITISFURTHER ORDERED That Agreement No 9902 8isdisapproved pursuant tosection ISof the Shipping Act 1916 effective May 311979 unless the Proponenu actually deliver tothe Commission soffices inWashington DConor before May 301979 amodified version of that agreement desig nated FMC Agreement No 9902 9signed byboth parties thereto which contains the following provisions Tftis Agrament waz first encered into byand between Hapag Uoyd Akfiengesellschah and Compagnie Genefale Mariume he1einaher rcferted toasNe parties onSeptember 1I970 and haz been amended from Ume Wtime This amendmrnt No 9supersedes and cancels all previous amendmenes wAgrammt No 9902 The partiu both ot which are common cartiers bywater inthe forcign commerce of Ne United Stacea agree that inthe trsde betwan ports onthe Pacific Coast of the United States end ports inthe United Kingdom Scandinavia end Contlnental Europe inctuding wayports inMexico Central America the East Coast of South Ameria and the West Indies they will jointly establish and Tvopvry nmtinEodia arc exemq frum mutrJ body ulf policinB Rquirtmcn uMa Pu338 of Ne Commissiai Rula 6CFR386



91g FEDERAL MARITIME COMMMISSION maintein adiroct all water containership carga service with limited passenger accommadadons tobeknown asthe Euro Pacific Joint Service subject rothe following tarms and conditlons 17heparties may each maintain membership inany froight conference or rate agreemant already established and approved or that may beestablished and approved under the Shipping Act 1916 inthe trade covereA hereby provrded however that inany such conferonce or rate agreement inwhich the parties individually or asajoint service are members the votes of the partias or joint servica shall not excad and the parties or service shall not exercise inrotal agreater number of votes then that which may beaccorded asingle member of such wnference or rate agreement The paetiea may develop joint positions regarding votes and membecships insuch bodies 2Inany trades or traffic within the scope of this Agreement whero rates charges and practices are not proscribed byany conferonce of which both perties are members the Joint Service ahall establish and maintain itsown rates charges and practices covwing such trades or trcThe Joint Service shall file atariff containing such rates tules and rogulatlons with the Poderal Matidme Commissian inaccordence with section 18bof the Shipping Act 1916 37heparties shall cooperate tosupply wnnage for the Joint Service astheir owned or chartered vessels are available Thero shall benoautomatic interchange of empty cargo containers and or related equipment among the perties provided however that the parties may inkrchange such empty containers end or equipment betwxn themselves ascircumatances and condidons may require and jpennit said interchange tobesubjea tomutually acceptable tertns and condidons 4The parties shall contribute toand share inany and all deposits costs expenses profits end losaes incu red byand derived from the Joint Service inthe following proportione Hapag Lloyd Aktiengesellschaft percent Compagnie Generale Maritime percent SWhether operating under aconferonce tariff or under their own tariff the partiea shall not employ any bill of lading not proviously filad with the Federal Maritime Commission Pursuant W46CFR536 Sd8or otherwise inwnaietent with the Commisaion stariff filing reguladons 6Compagnie Generale Meridme and Hapag Lloyd shall apppoint sepazate agents wropmsent their marketing intercsts with the agents of each tobeallocated percent and percent respecdvely of the space available oneach sailing provided however that onany auch sailings the parties may cherter from each other apace inaddition tothat allceated tothe roapective agenta The parties may employ other agents onterms wbediscuased among them 7The parties will jointly atudy the effect of swctural changas inshipping servicas with respect tothis specific trade and the possibilities of developing naw or rebuilt types of vessels for use bythe Joint Service i8The parties will redonaliu the aperadon of the Joint Service with aview topromoting and developing the hade covered bythis Agreement Insodoing the partiea mey operate such conteiner shipa or other subadtute vessela onaaemergency beais asmay benecessary provided however that such ships will oparak onapproximakly aknday fraquency and will not cerry cery oinwntainera inexcess of 800 twenty foot container equivalent units TEU severeged quertedy every kndays ineach diroction between porta onthe Pacific Coast of the United Statea end ports inthe Udted Kingdom Scandinavia and Continental flurope Tlfis IimitaNon shell apply toany auch containers both loeded and diacharged et the ports dascribed inthis Article rogardlees of the ultimate destination or origin of such containers The limitations exprcasad inthis Article 8ahall romain ineffect for the tertn of this Agreement asset forth inArticle hereof 9The parNes will submit quarterly Euro PaciHc operating roports tothe Federal Marltlme Commission conceming the Joint Service sactivities inUnited Staks trades only wltich include the datea ports of call and veeael employed for each Euro Pacific voyege underEeken ineach direction the total number of loeded containere exproased inTEU scerried oneach such voyage and the avemge number of TEU gper sailing certied quarterly ineach direcUOn t0The parties may diacuas end proliminarily egree upon arranyementa for enlarging the acape ianNor the memberahip of this Agrament No such chenge shall becoma effoctive undl itieapproved bythe Federal Maritime Commission Final Article Thls Agreement ahall become affective onthe date following approval bythe Federal Meridme Commiesion apd shell romein effactive undl December 311982 This AQrameat mey however betermineted bymutual agreement of the perties et any time or astoany one participent upon two yeara advance notice wthe romeining party Copias of any such noace or mutuel egreement wterminate thia Agrament ahall bepromptly furniahed tothe Faderal Maritime Commis sion



AGREEMENT NOS 9902 3ECAL919 Proponenu shall determine the shares specified inArticles 4and 6of the pgreement and inseR the coaect figures inthe blanks provided may include such articles numbered 1112or 13asaze consistent with Amendment No 8second revised and this Re ort and shall insert the appropriate article number inthe last sentence of Article 8and ITISFJRTHER ORDERED That upon full and timely compliance with the conditions set forth inthe above ordering clause Agreement No 9902 9shall beapproved SFRANCIS CHURNEY Secretary



I2 PEDSRAL MARITIME COMMIDSSION

APPENDIX A

FyNDINGS OF FACT

1 Proponents or their predecessor companies have a long history of service
in the liner trade between the US Pacific Coast and Europe HapagLloyd has
served that uade since 1899 CGM since 1921 and ICT since 1920

2 In January of 1971 HapagLloyd and CGM submitted for FMC approval
Agreement No 9902 authorizing those pardes to establish a joint cargo service
between Pacific Coast ports and ports in Europe Agreement No 9902 was

approved by the Commission on March 16 1971
3 On March 17 1971 HapagLloyd CGM and HollandAmerica Line

submitted for FMC approval Amendment 1 to Agreement No 9902 authorizing
pardcipation by HollandAmerica Line in the EuroPacific service pursuant to

the terms of Amendment 1 Agreement No 99021 was approved by the
Commission for a three yeaz period on June 17 1971

4 Amendment 2 to Agreement No 99Q2 which was agproved by the Com
mission on March 21 1974 extended approval of the Agreement for an addi
donal threeyear period to March 21 1977

5 Purauant to Article 8 of Agreement No 9902 as amended through
Amendment 2 EuroPacific operated a fleet of conventional vessels in its
service The number and capacity of these vessels varied but as of the beginning
of 1976 EuroPacific was operating a fleet of ten conventional vessels on a

weekly frequency with average container capacity of about 310 TEUs and

average addidonal broakbulk capacity of approximately 430000 cubic feet
6 Prom the beginning of 1976 to the present only EuroPacific and Johnson

Scanstar JSS were offering a frequent tenday or less frequency direct
allwater liner service in this Vade JSS udlizes nine cellularized container

vessels ranging in size from 8Q0 to 1200 TEUs to offer a weekly frequency of
service USL offers an indirecta1lwater service in the trade utilizing vessels in
its Far East service W move shipments between the Pacific and AUandc Coasts
and vessels in its uensAtlantic service to move the same shipments between the
US Atlantic CoasC and Europe SeaLand also offerod a weekly indirect all
water service using vessels with an average capacity of 543 33foot containers
or 930 TEUs in its intercoastal service to move shipments between Pacific
and Atlantic ports and its transAtlandc veasels to move tha same shipments
between the US AUantic Coast and Surope The SeaLand service was discon
tinued early in 1978 In October of 1997 Hoegh Lines instituted a diroct
allwater service on approximately a throeweek frequency utilizing vesaels

having a container capaeity ofapproximately 440TEUs In June of 1978 Vaasa
Line which had been operating a conventional vessel direct service on a monthly
frequency ceased operadons

7 In 1976 eight carriers were offering minilandbridge service in the Pacific

CoastEuropean trade These were American Export Lines Seatrain SeaLand
USL Lykes SaltAdantc Groat Lakes and European Lines and BaltC3ulf
With the excepdon of the lastnamed all of these minibridge carriers offered

weekly service Apart from 3reat Lakes and European Lines all of these

minibridge operators continue W offer service at the same frequency



AGREEMENT NOS 9902 3ETAL921 8Non liner operators have made increasingly greater inroads into the Trade Route 26market Inthe period from 1970 to1977 the non liner share of total traffic via direct all water movements has increased from 3507percent of the total to5235percent 9Pacific Coast European liner trade has become increasingly con tainerized the annual rate of increase incontainerized cargo movements during the yeazs 1970 through 1974 averaged 2369percent with yearly growth taper ing off By 1974 almost 60percent of the commercial liner cargo inthat trade was carried incontainers and the trend toward ahigh degree of containerization inthis trade has continued 0Due todevelopments inthe trade including the length of this trade route 21000 nautical miles roundtrip increasing containerization of liner service and inroads made bynon liner operators into the Trade Route 26market at least 15liner carriers have withdrawn from the Paciflc CoasdEuropean trade since the mid 1960 s11The conventional vessels operated byEuro Pacific were not suitable tomeet the needs of the trade because shippers prefer container service for their general liner cazgces These hybrid vessels designed asbreakbulk ships and later modified toaccommodate alimited number of containers were inherently inefficient for use inthis trade That istocarry alarge number of containers certain amounts of breakbulk cargo had tobecarried inthe holds for stability purposes However the loading of breakbulk cargo slowed the process of loading containers and therefore itwas more costly toload containers onthe Euro Pacific combination ships than toload containers oncellularized ships Thus despite adequate utilization these ships could not beemployed inaviable container operation inatrade that had become highly containerized 12Pursuant toFMC approval pendente lite of Amendment 3toAgreement No 9902 Euro Pacific was authorized tooperate afleet of six 650 TEU average capacity containerships onaten day frequency covering the following itinerary Long Beach Oakland Vancouver Seattle Portland Oakland Long Beach Liverpool LeHavre Antwerp Rotterdam Hamburg Bremerhaven Greenock Liverpool and return toLong Beach Since this fleet was fully phased into service the first such vessel calling inApril of 1976 Tr at 289 inthe last quarter of 1976 and through 1977 utilization of these ships has been at very favorable levels averaging 85percent westbound and 84percent eastbound 13These 650 TEU ships are also inefficient for use inthis trade Despite favorable utilization factors inthe first half of 1977 Euro Pacific experienced aloss Totry toestablish itsservice onaneconomically viable basis Euro Pacific must therefore replace itspresent container fleet with suitable vessels 14The two carriers JSS and USL still offering frequent all water service inthis trade operate onaweekly frequency asdoall but one of the minibridge services inthis trade Thus itisnecessary that asufficient number of replace ment vessels beemployed toaliow Euro Pacific tooffer at aminimum aten day frequency of service intervals other than seven or ten days would result inoperationai disadvantages invessel scheduling inorder tooffer acompetitive service comparable tothat which Euro Pacit ichas historically operated inthis trade



922 FEDERAL MARITIME COMMMISSION 15There are significant economies of scale inherent inthe operation of cellularized container vessels inliner services ievessel operating cost per unit of cargo does not increase inproportion toincreases invessel carrying capacity Such economies can result from the technology inherent incontainerized opera tions egEuro Pacific needed tooperate ten conventional vessels tomaintain weekly service but could cover the same itinerary inaweekly service with only eight containerships Further asageneral proposition infull containership operation the operating cost per unit here atwenty foot container equivalent unit of cargo carried decreases asthe carrying capacity of the containership increases 16Such economies of scale depend not only onthe size of avessel but also upon the amount of time spent inport ieeconomies inoperating cost at sea are offset tothe extent alarger vessel spends greater amounts of time inpor toload and discharge greater amounts of cazgo Determining appropriate vessel size totake advantage of economies of scale incontainerized operations therefore depends upon the relationship between time at sea and time inport I17Time inport isafunction of cargo handling rates which are largely determined bythe complexity of the itinerary iethe more complex the itinerary the more restowing of cargo isnecessary for stability and safety purposes thus extending port time This factor ishowever ameliorated onalong trade route where time at sea and the economies there achieved with larger vessels isalarger proportion of round voyage time than istime inpoR and the economies of scale obtainable with larger vessels operating at sea outweigh the negative effect of increased port time 18Thus onshorter routes where port time isagreater proportion of round voyage time smaller vessels covering asimple itinerary will berelatively more efficient Conversely onalong trade route where time at sea isamuch greater proportion of round voyage time than port time involved with even acomplex itinerary larger containerships are necessary for efficient operation 19The application of these principles dictates that Euro Pacific soperation of small 650 TEU average capscity containerships onthis long trade route 21000 nautical miles onaround voyage covering acomplex itinerary cannot beanefficient service under the best of operational circumstances Given athe great length of the Pacific Coast European trade bthe complex itinerary which must befollowed for proper port coverage and cthe fact that even with larger vessels port time will not increase substantially over that of the present Euro Paci6c fleet Euro Pacific sreplacement of itssmall 650 TEU ships with larger vessels should result inamore efficient service 20The six replacement ships proposed tobeemployed inthe Euro Pacific service will have acapacity of between 1400 and 1500 TEU sdeQending upon the installation of onboard container cranes Although only 800 TEU sof this capacity will beemployed inthe USPacific Coast European trade the economies of scale obtainable with these larger vessels onthis long trade route and complex itinerary will apply toall the containers carried aboard these ships 21The phasing inof Euro Pacific sproposed replacement fleet will not becompleted until early 1979 The expoR capacity of vessels employed indirect all water liner service inthis trade in1975 totalled 706 132 lorrg tons of which



AGREEMENT NOS 9902 3Ef AL923 335 157 long tons consisted of breakbulk capacity employed byEuro Pacific The impact of Euro Pacific sdeployment of six 650 TEU vessels inlate 1976 reduced total direct all water liner expoR capacity to665 372 long tons in1976 and notwithstanding the enuy of Heogh Lines inothis trade inOcrober of 1977 with vessels having aweekly export container capacity of approximately 150 TEU sdirec all water export capacity further declined to559 8701ong tons in1977 Direct all water liner expoR capacity will increase to610 205 long tons for 1978 By 1979 with Euro Pacific sproposed fleet replacement direct all water liner export capacity will rota1687 3051ong tons These data fordirect all water liner expoR capaciry aze detailed inAttachmen A22The levels of import and expoR cargo moving via direct all water liner and non liner services between the USPacific Coast and Europe Trade Route 26for the yeazs 1967 through 1977 are set out inAttachment B23The levels of import and export liner cazgo moving via minibridge and all water transshipment liner services for 1975 1976 and the first quarter of 1977 between the USPacific Coast and Europe Trade Route 26are set out inAttachment C24InNovember of 1977 the USMaritime Adminisvation published astudy enided ALong Tenn Forecast of USWaterborne Foreign Trade 1976 2000 hereinafter referred toasMazAd ForecasP This study was utilized byWimess Ellsworth inhis testimony and isanupdated version of that utilized byWitness Simat The MazAd Forecast shows hat the average overall growth rate of waterborne liner non liner and tanker impocts and exports onTrade Route 26iethe USPacific CoasdEuropean vade will be477perc nt annually for the yeazs between 1975 and 1980 25Between 1971 and 1975 the Far Western states comprising the USside of Trade Route 26have experienced greater than overall USgrowth inpopula tion twice the rate for the USoverall effective buying income 108percent greater than overall USJand retail sales 88percent greater than the nation asawhole USCommerce Depaztment forecasts predict continuation of the growth trend foFaz West economic indicators such aspopulation and personal income 26The volume of those commodities which comprise the 201eading export commodities moving onTrade Route 26did inthe overall UStoEurope vade increase at the rate of 1306percent annually between 1971 and 1975 while during that same period the volume of all USEurope waterborne commerce increased at arate of only 842percent yearly 27Economic activity asreflected byGross National Product GNP has hisrorically had aclose relationship toforeign Vade and concomitantly rolevels of waterbome foreign commerce This relationship serves asthe basis for the MazAd Forecast TheMarAd Forecast ispredicted upon aggregate data project ing overall economic activiry for the United States and dces not reflect that aparticular region may experience agreater economic growth rate than the nation asawhole 287heMarAd Forecast dces not disdnguish between liner and non liner movements Analysis of data for direct all water liner movements for the years 1967 1976 shows that liner traffic moving via direc all warer service onTrade



9Z4 FEDERAL MARITiME COMMMISSION Route 26declined from 1550 453 long tons in1967 to1122 SOO long tons in1976 anannual decrease of 35percent data for 1967 1969 include all com modities data for 1970 1977 exclude commodi ies 321 coal coke and briquets and 332 pevoleum products These data donot however include iner cargces moving via minibridge and all wa er Vansshipping service which in1976 camed anadditiona1350 393 long tons of liner cazgo eastbound 204 179 Iong tons and westbound 146 2141ong tons Thus in1976 total liner cazgo onTrade Route 26including minibridge and transshipment was 1472 893 long tons adecrease from 1967 of approximately OSpercent annually 29Duringthell yearperiodl967 1977 directall warerlicermovementson Trade Route 26were at their highest levels in1970 1880 459 long rons and reachedtheirlowestlevelin 1975 at1 063 8641ongrons Since1975 however direct all water liner vaffic increased to1122 500 long tons in1976 and to1506 5271ong rons in1977 and the liner share vis avis non liner movements of total all water traffic has also increased from 3928and 354percent in1975 and 1976 respectively ro4765percentin 1977 30The Euro Pacific partners cannot conanue the service initspresent form using the inefficien flee of ships wrrently employed Inthe even Amendment 8isnot approved the three Proponents would not individually operate the ships they would conVibute under the tecros of Amendment 8ienoone of the Proponents would convibute more than three ships allowing for service only every three weeks which with vessels designed only for containerized liner service would benon wmpetitive inthis trade where virtually every all water and indirect service has aweekly frequency 31Inthe event Amendment 8isnot approved only three altemative means of service are open tothe Proponents individually aone or more of the Proponents would obtain fleets of the six toeight vessels necessary tooffer acompetiuve frequency of service of acapacity necessary for efficient operation inthis Vade inview of the economies of scale related tocontainerized operations bone or more of the Proponents would discontinue direct all water service and instead offer minilandbridge service or cone or more of the Proponents would continue direct all water service comparable totha proposed inAmendment Sand one or more of the other Proponents would offer minilandbridge service 32Approval of Amendment Swill allow for continuation of the rationalized Euro Pacific service reduce the amount of capacity which would beplaced inthe vade absent approval permit the use of energy efficient vessels and maintain the proponent carriers inthe mazket asproviders of frequent direct all water service 33Many shippers inthis trade rely onEuro Pacifids frequent direct all water service and support approval of the subject Agreement because the pro posed container service awill ensure continuation of the Euro Pacific direct service with itsestablished regularity and reliabiliry and ability toissue onboazd bills of lading bwill conunue robeacompetitive facror vis avis the only other frequent direct all water liner service and the several minibridge camers inthe trade cwill continue and improve adirect all water service found useful and 21FMC
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necessary by shippers ofoutsize heavylift and refrigerated cargoes the latter

by virtue of increased reefer capacity from 39 reefer plugs per vessel to more than
00 per vessel which cannot in many instances be accommodated by mini

bridge services and d may help hold down long term rate levels in the trade by
using more efficient vessels

34 The ports of Long Beach Oakland Portland and Seattle support approval
of the subject agreement because approval will a maintain utilization of

container terminal facilities in which these poRs and the communities they
serve have made substantial investments b make available more efficient

direct allwater service for the shipping public using these ports c result in

employment of more modern tonnage supplying the lift capability for many
commodities such as autos perishabies and refrigerated goods and volatile

chemicals that do not accommodate themselves to minilandbridge movement
and d maintain a competitive balance in the liner trades and offer shippers a

choice of routing from various gateways
35 HollandAmerica Line entered the US Pacific CoastEuropean trade in

1920 and shortly thereafter formed the North Pacific Coast Line joint service

with Royal Mail Lines Furness Withy joined this service in 19b4 Both Royal
Mail and Furness Withy withdrew from the trade in 1970 HollandAmerica Line

thereupon operated its own service in this trade for a short time in 19701971
but because it could offer only one sailing per month sought to join the

rationalized EuroPacific service of HapagLloyd and CGM The Commission

approved HollandAmerica Lines participation on June 17 1971

36 HollandAmerica Line was originally formed as a Dutch company in 1873
under the name NederlandschAmerikaansche StoomvaartMaatschappij NV
to which the name Holland Amerika Lijn was added in 1898 The title of the

company was formally shortened in 1973 to Holland AmerikaLjn In 1974 the

Dutch company known as Holland Amerika Lijn Holding NV was formed
which subsequently acquired more than 99 percent of the shares of Holland

Amerika Lijn Holland Amerika Lijn Holding NV on December 31 1974

uansferred to Brostrcem Hoiland BV a Dutch company whollyowned by the

Brostrcem Shipping Company AB of Gothenburg Sweden its shares of

Holland Amerika Lijn in return for the assets of Holland Amerika Lijn except for

those related to the transport of goods by sea

37 Holland Amerika Lijn on December 30 1974 changed its name to Inter

continental Transport ICT BV Except for ceRain vessels sold prior to that date

two chartered vessels for each of the EuroPacific and CombiLine services the

same vessels owned by HollandAmerica Line have been operated by IC1 ICI

has as a Dutch successor company to that founded in 1873 continued to operate
in the field of transpon of goods by sea

38 HollandAmerica Line suspended its service in the US Pacific Coast

European trade in late 1973 a voyage of one of its vessels being completed in

early 1974 because its conventional vessels could not profitably serve the vade

in view of the demand for container space and because it was not possible to

charter other suitable vessels at acceptable rates

39 Following the abovedescribed reorganization of HollandAmerica Line

into ICT at the beginning of 1975 ICT wished to reinstitute its service in this



926 FEDERAL MARITIME COMMMISSION trade ICT did not wish toinstitute aminilandbridge service being of the view that direct all water service was the optimal means toserve this trade Anindependent ICT container service with the number of ships for acompetitive weekly or ten day frequency of the capacity necessary for efficient operation inthis trade would have required alarge capital investment and could have resulted inovertonnaging inthe trade ICT therefore coneluded that itsreentry into this trade was hest undertaken inthe context of arationalized service with itsforcner Euro Pacific partners whose views onmodemizing toafrequent direct all water full container service inthis trade coincided with thos of ICT 40Since itsinception and per the terms of Agreement No 9902 asoriginalty approved the markedng of the Euro Pacific service has been undertaken onajoint basis ieagents are appointed torepresent the joint service not the respecrive parties thereto 41CGM and ICT are members of services inother trades which services are dicect compedtors of services operated byHapag Lloyd Each of these services has established itsrespective marketing organizadons and each earrier and or service inwhich they participate seeks tomaintain itsown marketing idendty 42CGM and ICT therefore wish tocontinue tomarket their services inthis trade onajoint basis but because of the overlapping scope of services already marketed separately asbetween CGM and ICfor services of which they are members and Hapag Lloyd tomaintain their separate idendties CGM and ICT onthe oahand and Hapag Lloyd onthother desire toundertake separately the markedng of their services inthe context of Euro Pacifie 43The organizations repreaenting Hagag Lloyd onthe one hand and ICT and CGM onthe other will independently from each other beabie tomarket the aervices offered bythese patties 44Separate markntieg wi1L allow for adegree of competition batwaen Hapag Llayd and CGM and ICfasell asamortg Proganents rospacpve marketing organizadans and othee cazriars inthe vade byallowing each respec tive organization Wdavelog itsown mazkaEing identity 45Proponents continuation ur der the tortna of tho subjoct Agreement of the pooling of revenues and expensea deriued or incurred inthEuro Pacific service croates adisia entive for the grincipals toeRgage inmalpcactices upon implemsntadon of separate markeEing aaat gements 46Article 6of Agreoment No 49f 28pmvides foc anallocation tothe respecdve marketing ocganizations of ona half the spane available onaach sailing with necessary adjustmants Wsuch allncations being made bythe principals fhus enabling all of tha prineipala tooversee the activitie of both markedng agents toensure that these organiz tions also donot angage inmalpractices 47Article 1fAgreement No 9902 asmvised byAmondment 8inccupo ratosa proxision toallo ueach Proponent individual conference mambership but with combined votingrights cquivalent tothose which may beaccordod single conferonce members 48Article 3of Agreement No 9902 asrevis dbyAmeadment 8parmits Proponenta tointerchange among themaelves empty containers and releted equipment asisnecessary for the nperauon of arationalized service eivun



AGREEMENT NOS 9902 3ETALIZ7 49Not adopted 50Revision of Article 11dof Agreement No 9902 asset out inAmend ment 8isnecessary torectify anapparent inconsistency between that provision and Article 11bof the Agreement



92g FEDER ALMARITlME COMMMISSION ATTACHMENT ADfRECI ALL WATER LNER EPORT CAPACITY USPACIFIC COA3T EUROPE TRADE 1975 1979 Export Carrier Trede Cepacity Capacity Year Carriers Long Tons Long Tons 1975 Johnson ScenStar 370 975 EuraPaciRc 335 137 706 132 1976 lolu son ScanStar 370 975 Euro Pacific 294 397 663 372 1977 lotmson ScanStar 370 973 Euro Pacific 172 116 Haegh Line 16179 539 870 1978 Johnaon ScanSter 370 975 @uro PeciHcd 172 116 Hoegh Linef 67114 610 203 1979 Johnaon ScenStaz 370 975 Euro Pacific 249 216 Hoegh Linaf 67114 687 305 eSouce gx73warkppm of Dr Bltovrathl a1b9ourca ERIAp1pyeIof 4A1t 8imn Mro computed Buro paciflc e1975 exponand impon cepeeily Whe670 3111ona WmSinca We bave 4bk dnh qdY wiN expOrt capa Itywa hava ham hel vsd hell8ure devdopM byMr 91nu iSaurce ThrauOh epproximuely tlvp quonete M1976 Buro Peiryc amPloyad the eome breakhulk Oae esin1475 Durina t6e fimlquubroftluty cBuro paellkemplpyedl acwnM latof6l0 1gUvQCUIs Thw ioderivinyBuro Peciflcupecityfor het yeer wehenwedpMeeqiwtmd hel973wpk6y 73x337 1l7 331 368 mdanequuterofBuraPaelPlc apraeen capeci yo172 116 lon ant 27x17Y 116 4J029 aderWed byDoelor Bllaworth 8x74aSThlc totel was 231 368 p039 29397 Iml tau 4Sprw8uro pcific aprownt upulty uderivW byacar BII woM 8x74at SSaurce Atpe eOOPhhlestimonyl 74uy DoctorBllcwanhcampuwHayhLine ecepacl yw6eepproximelaly130TEU npar weet anC iehbaurkpapn I73a13 compuw Hayh cmnwl capuirym ba671141ony ane However unaed at peye 4ofDacforBl4wonh elpdmany Ex 74atil Ha hdid qtMry naprrntl unqlWelectquarter Qctober of 1977 Thua inthea6ove table we haw inclyded miy one qurtar Hmyh sannwl cywcity fm1977 1Sourcm Bx 71at 3i



AGREEMENT NOS 9902 3ETAL929 ATTACHMENT BTRADE ROUTE ZGCOMMERCIAL DRY CARGO IMPORTS AND EXPORTS FOR CALENDAR YEARS 1967 1977a INLoNC ToNS Liner As Percent Liner Non Liner Total of Total 604 887 173 000 777 887 7777945 566 765 469 1711 035 55261550 453 938 469 2488 922 6229632 933 240 980 873 913 7242805 410 874 687 1680 097 47941438 343 1115 667 2554 010 5632725 442 339 043 1064 485 68151078 511 1134 932 2213 443 48731803 953 1473 975 3277 928 5503664 227 290 496 954 723 69571216 232 725 196 1941 428 62651880 459 1015 692 2896 151 6493655 941 264 140 920 081 7129762 239 770 066 1532 305 49741418 180 1034 206 2452 386 5776669 185 548 262 1217 447 5497676 187 947 330 1623 517 41651345 372 1495 592 2840 964 473667t 578 579 660 1251 238 5367756 4R6 1137 105 1893 59t 39951428 064 1716 765 3144 829 4541664 302 865 952 1530 254 4341681 642 920 166 1601 808 42551345 944 1786 118 3132 062 4297452 444 366 431 818 875 5525611 420 1277 807 1889 227 32361063 864 1644 238 2708 102 3928452 774 481 316 934 090 4847669 726 1566 651 2236 377 29951122 500 2047 967 3170 467 3540695 386 500 796 1196 182 5813811 141 154 203 1965 344 41521506 527 1654 999 3161 526 47651967 1969includesallcommadi ies 1970 1977extludesmmmoditiesJ2l coel cokeandbriquea and332 petrol umproducts bPrcliminary deu
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ATTACHMENT C

MINIBRIDGE AND ALLWATER TRANSSHIPPING CARGO MOVEMENT
US WEST COAST TO NORTHERN EUROPBI9SII

Numbcr

of AllWater
Year Direction Carcierse Minibridge Transshipped Total

1977

lst
Quartere Eastbound 7 54369 2987 70034

1976 7 181815 22364 204179

1975 5 42748 21736 114486
1977

lst
Quanera Westbound 7 24261 4745 38668

1976 7 100301 45913 146214
1975 S 64940 36215 101154

a
Componems do nol sum to tolel 6eceuse onc cartier could nol eeperak miniMidye end allwater transshipmnt cargoes and

hercfore rcponed a lotel only
b The cerriers in 1973 were us follows l U Americen Expon Lines 2 Lykes Bros13SeaLand14 Seatrain I A United Slales

Lines The 1976 and 1977 daa include ilw fivc cerriers IixroA ebava ptus Baltic Attenfia lirc end Baltic Shipping Compeny



AGREEMENT NOS 9902 3ETALAPPENDIX BAGREEMENT NOJ9O2 Restatement asRevised Through Agreement No 9902 82dRevised IOINT SERVICE AGREEMENT BETWEEN COMPAGN EGBNERALE MARITIME FRENCH LINE AND HAPAG LLOYD AKTIENGESELLSCHAFI AND INTBRCONTINENTAL TRANSPORT ICT BVThis Agreement was entered into byand between the parties onSeptember 11970 The undersigned common carriers bywater inthe foreign commerce of the United States hereafter referred toasthe parties agree that inthe trade between ports onthe Pacific Coast of the United States and ports inthe United Kingdom Scandinavia and Continental Europe including wayports inMexico Central America the East Coast of South America and the West Indies they will establish and maintain ajoint cargo service with limited passenger accommoda tions tobecalled Euro Pacific 1The parties hereto each rtay maintain membership inany freight confer ence already established and approved or that may beestablished and approved under the United States Shipping Act inthe trade covered hereby provided however that such membership would not beinconsistent with the terms of this Article 1Inany conference inwhich the parties individually or asajoint service are members the votes of the parties or joint service shall not exceed and the parties or service shall not exercise intotal agreater number of votes than that which may beaccorded asingle member of such conference The parties may develop joint positions regarding conference votes and membership 2Inthe case of any trades or traffic within the scope of this Agreement where the rates charges and practices are not prescribed byany conference of which the parties tothis Agreement are members the new service shall establish and maintain itsown rates charges and practices covering such trades or uaffic The joint service shall file atariff containing such rates rules and regulations with the Federal Maritime Commission inaccordance with the provisions of Section 18bof the Shipping Act 1916 asamended 3The parties shall cooperate tosupply tonnage for this joint service astheir owned or chartered vessels are available There shall benoautomatic interchange of empty cargo containers and or related equipment among the parties provided

MHARRIS
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931



932 FEDERAL MARITIME COMMMISSION however that the parties between or among them may interchange such empty containers and or equipment ascircumstances and conditions may require and permit said interchange tobesubject tomutually acceptable terms and conditions j4The parties shall contribute toand shaze inany and all deposits costs expenses profits and losses incuaed byand derived from this joint service inthe following proportions Hapag Lloyd Aktiengesellschaft SOpercent Compagnie Generale Maritime 30percent Intercontinental Transport ICT BV20percent 5Copies of all bills of lading used bythe parties under the joint service will befurnished promptly tothe Federa Maritime Commission 6The parties will employ agents onterms tobediscussed among them Compagnie Generale Maritime and Intercontinental TranspoR ICT BVmay appoint agents torepresent their marketing and other interests and Hapag Lloyd may appoint sepazate agents torepresent itsmarketing and other interests inwhich event the respective agents shall each beallocated one half of the space available oneach sailing provided that onany such sailings the parties may charter from each other space inaddition tothat al ocated tothe respective agents 7The parties will study jointly the effect of the structural change inshipping services with respect tothis specific trade and the possibilities todevelop anew or rebuilt Eype of vessel for aprofitable operation 8The parties will rationalize their services with aview topromoting and developing the trade covered bythis Agreement Insodoing the parties may 1operate such containerships or other substitute vessels onanemergency basis asmay benecessary provided however that such ships will operate onapproxi mately aten day frequency and will not carry cargo incontainers inezcess of800 twenty foot container equivalent units TEU saveraged quarterly every ten days ineach direction between ports onthe Pacific Coast of the United SEates and ports inthe United Kingdom Scandinavia and Gontinental Europe This limita tion shall apply toany such containers both loaded and dischazged at the poRs described inthis Article regardless of tMe uhimate destinaEion or origin of such containers The limitadons expressed inthia Article Sshall remain ineffect for the term of this Agnement asseCforth inArticle 13hereof Euro Pacific will submit totHe Commisaion semi annual reports stating athe number of sailings the number of loaded eontainers expressed inTEU sand the average number of TEU sper sailing carried quarterly ineach direction and bineach direetion and bymonth the number of sailings together with the aggregate number bywhich loaded TEU scarried ineach month either exceeded or fell below the average 800 TEU per sailing level 9The parties may decide toenlarge tho scope and or the mombership of this Agreement after mutual eonsultadon and acceptance No such change shall become effective until approval bythe Federal Maritime Commission 10Inany event of implementation of the rate making powers conferred onIthe parties under Article 2hereof the self policing provisions of Article 11shall apply Inthe event of any other dispute batween or among the partiea under this iAgreement ifthe matter cannot baresolved between or among the parties



AGREEMENT NOS 9902 3ETAL933 chemselves such dispute shall bereferced toazbitration inLondon before apanel of three arbitrators each side tothe dispute appointing one azbitrator and unless the foregoing results inthe appointment of three arbitrators the third arbitrator being selected bythe two previously appointed or ifthose two fail toarrive at agreement then the third azbitrator tobeappointed bythe President of the Chamber of Commerce of London Provided all sides tothe dispute agree asingle arbitrator similarly appointed bythe President of the Chamber of Com merce of London may act inplace of the three man arbitration panel Inany case submitted toarbitration under these provisions the decision of any two such arbitrators or of the single arbitrator shall befinal and binding 11Wherever the parties have undertaken joint rate making pursuant toArti cle 2of this Agreement any malpractice or breach of any rate making provision of the Agreement the joint tariff or the rules and regulations thereunder will besubject toself policing ashereinafter described aEach separate event of breach shall cazry amaximum penalty of 10000 Failure tocomply with afinal disciplinary adjudication asset forth inthis Article and topay the penalties assessed when due shall constitute asepazate breach of the Agreement bIfany party tothe Agreement has reasonable grounds tobelieve abreach has occurred onthe part of any other party the first party shall inthe first instance communicate the fact tothe suspected party and tothe third party Inthe event the matter cannot beresolved amicably bysuch informal means and inany case where requested bythe accused party the matter shall berefened toarbitration asset forth inthe following sub paragraphs cArbitration of aself policing accusation shall bereferred toanazbitration panel inLondon the accused party and the remaining parties each appointing one arbitrator and the two soappointed selecting the third arbitrator or ifthose two fail toarrive at agreement then the third tobeappointed bythe President of the Chamber of Commerce of London Provided both sides tothe dispute agree asingle arbitrator similazly appointed bythe President of the Chamber of Com merce of London may act inplace of the three man arbitration panel Inany case submitted toarbiVation under these provisions the arbitrator sshall have the authority toadjudicate the allegations of breach and within the limits of sub paragraph aabove toassess penalties onany breach found dAt least 30days before submission of the matter tothe arbitrator sthe accused party shall befurnished awritten statement of the chazge against itsufficient toapprise itof the nature of the charge and toenable ittoframe anadequate defense The accused line shall at the same time befurnished with all evidence then developed intended tobeoffered insupport of the chazge Inthe event additionai evidence isthereafter developed the accused party after being furnished with such additional material shall beafforded adeayof the azbitra tion proceeding for anadditionai period of not toexceed 15days within which toprepare adefense tothe new material eAll evidence presented tothe arbitrator sbyeither side shall also befurnished tothe other side of the dispute At the arbitration proceeding each side shall have the opportunity topresent counter evidence and rebuttal and tooffer matters inexplanation mitigation extenuation and or aggravation of the offense charged
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The arbitrators shall consider only the material so presented in reaching
the decision as to breach and as to penalties to be assessed ifany The decision
of any two of the threeman arbitration panel or of the single arbiuator if

i applicable shall be final anc binding
12 The parties shall establish and maintain at HapagLloyd AG Ball

indamm 25 Hamburg Germany an office from which the operations of the joint
service will be directed

13 This Agreement shall become effecdve on the day following approval by
i the Federal Maririme Commissian and shail remain effective for four years and

six months following such date or until December 31 1982 whichever is earlier
This Agreement may however be terminated by mutual agrcement of the parties
hereto at any dme or as to any one or more participants upon two years
advance notice by such party or parties to the remaining party or parties Copies
of any such nodce or mutual agreement to terntinate this Agreement shall be
furnished to the Federal Maritime Commission prompUy



1Mr 935 FEDERAL MARITIME COMMISSION DOCKET No 7737INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE SERGIO EVASQUEZ NOTICE March 30979 Notice isgiven that noappeal has been filed tothe February 141979 order of dismissal inthis proceeding and the time within which the Commission could determine toreview that order has expired No such determination has been made and accordingly review will not beundertaken SFRANCIS CHURNEY Secretary



jjI111jFEDERAL MARITIME COMMISSION No 7737INDEPENDENT OcEAN FREIGHT FORWARDER LICENSE SERGIO EVASQUEZ ORDER DISMISSING PROCEEDING Finalized onMarch 3D1979 cj I1The sole issue established bythe Commission sOrder of Investigation and Hearing was whether or not respondent Sergio EVasquez has the requisite independence under sections 1and 44of the Shipping Act 1916 tocontinue tooperate asalicensed IOFF No violations of the Shipping Act 1916 or the Commission sRules and Regulations were alleged On January 261979 Hearing Counsel filed aMotion toDismiss Proceeding As set forth inthe motion towhich noreply hilS been filed the following facts have generated Hearing Counsel srequest By notice published inthe Federal Register onJuly 281978 43FR32776 the Commission amended General Order 446CFR SIOSregarding licensed independent ocean freight forwarders IOFF This amendment iter alia increased the amount of the surety bond required for IOFF sto 30000 and further provided that exisllnglicensees were required tofile the increased bond onor before December I1978 otherwise the license issued tothe JOFf would berevoked inaccordance with Rule SIO 946CFR SIO 9As of December I1978 the Commission failed toreceive the required surety bond from Respondent Sergio aVasquez Thereafter bynotice published intheFederalRegiste onJanuary 31979 44F R9S3 9S4 the Commission notified alllicenaed IOFF sincluding Respondent Vasquez who failed tofurnish avalid surely bond thatctheir licenses were revoked effective December 21978 inaccordance with Rule SIOSand that such licenses must bereturned tothe Commission Inview of the fact that respondent Sergio Vasquez license has already been revoked bythe Commission itappears that novalid regulatory purpose or public interest would beserved bycontinuing with this proceeding Accordingly the proceeding ishereby DISMISSED asmoot JSTHOMAS WREILLY Administrative Law Judge February 141979 936 21FMC



Mr 937 FEDERAL MARITIME COMMISSION DOCKET No 7832PACIFIC WESTBOUND CONFERENCE EQUALIZATION RULES AND PRACTICES Pacific Westbound Conference Agreement No 57which provides for absorption of rail or coastal steamer freights or other charges does allow the absorption of motor carrier freight rates asother charges Intermodal Service toPortland Oregon 17FMC105 119 1973 Rule 16of Pacific Westbound Conference Tariff No 3which provides for port equalization isnot per seviolative of sections IS16or 17of the Shipping Act 1916 or section 205 of the Merchant Marine Act of 1936 Stockton Port District vPacific Westbound Conference 9FMC12201965 Rule 16of Pacific Westbound Conference Tariff No 3does not prohibit cargo being equalized from moving onICC exempt carriers Further hearing isrequired todetermine whether or not the equalization and absorption practices of the Pacific Westbound Conference asapplied toPortland violate sections IS16or 17of the Shipping Act 1916 or section 205 of the Merchant Marine Act of 1936 Norman ESutherland for Petitioner Port of Portland RFrederick Fisher and Richard CJones for Respondent Pacific Westbound Conference and member lines Joseph FKelly Jr for Intervenor Massachuselts Port Authority Martin AHecksher for Intervenor Delaware River Port Authority CCGuidry and GBPerry respectively for Intervenors Board of Commissioners of the Port of New Orleans and New Orleans Traffic and Transportation Bureau Inc John Robert Ewers Alan JJacobson and Don Blumenthal for the Bureau of Hearing Counsel REPORT AND ORDER OF FURTHER INVESTIGATION AND HEARING March 301979 BYTHE COMMISSION Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay and Leslie Kanuk Commissioners PROCEEDING This proceeding was commenced byanOrder of Investigation and Hearing Order issued bythe Commission pursuant tosections IS1617and 22of the Shipping Act 1916 46USc814 815 816 and 82onSeptember 111978 The purpose of the proceeding istoinvestigate further the repeated complaints of the Port of Portland Oregon Portland that the equalization and absorption IEfreclive fehruary 21979 JOeph fKelly i1nd his lirmwithdrew from Ihi cllse Dou Jas BMacDonald and Barbara Gard have been substituted asallorneys of record lor Ihe Massachuseus Pori AUlhorny MassponJ



938 FEDERAL MARITIME COMMISSION practices of the Pacific Westbound Conference and itsmember lines PWC constitute anunlawful diversion away from Portland of cargo which isnaturally tributary toPortland inviolation of sections IS16and 17of the Shipping Act 1916 and contrary tothe policy of section 205 of the Merchant Marine Act of 1936 46USC1l5 The order designated the following four issues for examination IWhether Article 3of the PWC sbasic Agreement No 57permits equalization and absorption of motor carrier inland freight rates and charges 2Whether PWC sequalization and absorption practices asthey affect Portland are unlawful and detrimental tothe commerce of the United States and the general public interest or unduly prejudicial or unjustly discriminatory toPortland or tobusinesses and individuals which depend onPortland seconomic viability pursuant tosection 205 of the Merchant Marine Act 1936 and sections IS16and 17of the Shipping Act 1916 3Whether PWC Freight Tariff No 3Rule 16violates section 205 of the Merchant Marine Act of 1936 and sections 1516and 17of the Shipping Act 1916 bypertnitting equalization and absorption of cargo away from Portland where direct service isadequate tohandle such cargo and 4Whether PWC Freight Tariff No 3Rule 16permits cargo being equalized and absorbed tomove onICC exempt carriers With respect tothe concept of naturally tributary cargo the Order stated that the Commission would adhere tothe principles recently articulated inCouncil of North Atlantic Shipping Associations vAmerican Mail Lines Ltd CONASA 21FMC18SRR774 1978 and Board of Commissioners of the Port of New Orleans vSeatrain International SA21FMC18SRR763 1978 The proceeding was limited tothe submission of affidavits of fact and memoranda of lawrelative tothe four designated issues and the Commission sBureau of Hearing Counsel Hearing Counsel was designated aparty Petitions tointervene were received from the United States Department of Transportation DOT the Massachusetts Port Authority the Delaware River Port Authority and the Port of New Orleans Intervention was granted tothese parties onalimited basis toallow filing of legal memoranda inreply tothe opening submissions of PWC Portland and Hearing Counsel Memoranda were received from all intervenors except DOT Inaccordance with the procedural schedule set forth inthe Order PWC Portland and Hearing Counsel filed opening and reply memoranda and af fidavits aAfter the filing of these memoranda and affidavits the following motions were made 1Portland moved tostrike the entirety of PWC sreply onthe ground that the matters initshould have been raised inPWC sopening Between 1975 and 1918 Portland sobjections 10pwe sequaliulion and Ilbsorption practices were aired inadirect eltcbange of views and infonnalion between Portland and PWC The pro resl ofth sediscuulons was monitored bythe Commission By April 1978 ithad become apparent dull disputed loaal ndfacluallssullilurrOunclina pwe sequalizalion and absorption practices asthey affect Portland had not been resolved Consequently onApril 141978 the Commission issued anorder pursuant tosection 21of the Shippina Act 1916 46USC820 requirina both PWC and Portla nd10file wi1bJhe Commission certain Ievant information concemina PWC spractices and their ImplCton Portland This informatJon WII made pan of the record Inthe present proctedina bythe Commission sOrder of InvestiJIClon and Hearina That Order JliO incorporattd Into the ree011lln Utis proeoedina documents summarizin thearlior exchense of views and Information between Ponland and PWC PWC did nOl presenl evidence with III openl nl mo morandum ar uln that itIsincumbent upon Ponlind flrstlO alle ewhal area itconsiders 10beUnalUl lllly tributary toII10thai pwe can frame areiponst Portland presonted some limited informaJlonwith Itsopenina memorandum inthe form of andavit with appendices from Milton AMowal Ponland sTraffic and Regulatory Affairs Manaaer but did nOl address the naturally lributary luue inany det8iil Portland contended that pwe should have the burden of provlna ilspractiCCl tobeleaal Allhouah pwe still objected toPonland sfailure todefine itsnaturally tributary zone itcame forward inItsreply memorandum with aftldavlta anddoeumentary evidence intended toshow that ill practices are nol illegal under the standards of the CONASA cue 21FMC



Portland was required byIhe Commission sseclion 21Order 10describe indelailthe area ilbelieved tobenaturally tributary toilPortland did not describe any specific area bul asserted thai any cargo as10which Portland was the basis for anequalization 10amore distanl port isnalurally tributary toPortland PACIFIC WESTBOUND EQUALIZATION RULES AND PRACTICES 939 memorandum 2Portland requested extensive discovery from PWC even though none had been authorized bythe Order and 3Hearing Counsel requested that the Commission dispose of certain issues without further delay and set other issues for hearing before anAdministrative Law Judge The submission of affidavits of fact and memoranda of lawbyPWC and Portland pursuant tothe Commission sOrder has not resulted inafully developed record As aresult the Commission can at present resolve only part of the issues designated for decision inthe Order of Investigation and Hearing Further hearing will berequired toresolve the remaining issues DISCUSSION ADoes PWC sbasic Agreement No 57Permit the Absorption of Inland Motor Carrier Freight Charges byPWC Portland argues that the following language from Article 3of PWC sagree ment authorizes PWC members toabsorb rail and coastal steamer charges but not motor carrier charges there shall bel noabsorption at loading or discharging ports of rail or coastal sleamer freights or other charges except asmay beagreed toPWC and Hearing Counsel argue that the language or other charges clearly includes ejusdem generis motor carrier freight rates Inlntermodal Service toPortland Oregon 17FMC106 119 1973 the Commission held that language indistinguishable from that contained inArticle 3of the PWC agreement does encompass motor carrier freight charges Portland has offered nogood reason of lawor policy for the Commission todeviate from this interpretation of the or other charges language and this interpretation appears toreflect the intent of the parties tothe PWC agreement aswell asthe understanding of the Commission Because the interpretation of Article 3of PWC sagreement involves nooutstanding factual questions and iscontrolled bythe reasoning of the Inter modal Service toPortland case nofurther hearing onthe issue isrequired Article 3does allow absorption of motor carrier charges asagreed tobythe PWC parties BDo PWC sEqualization and Absorption Practices asApplied toPort land Violate Sections 56or 7of the Shipping Act 1916 or Section 205 of the Merchant Marine Act of 1936 Portland argues that any absorption of inland freight charges oncargo which would otherwise move most cheaply toPortland asopposed toany other port constitutes adiversion of Portland snaturally tributary cargo and that such diversion isillegal per seunless itcan beshown that Portland sfacilities or service are inadequate Tosupport this argument Portland relies upon Inter modal Service toPortland Oregon supra and ignores the fact that this case was substantially expanded inthe Commission sCONASA decision



940 FEDERAL MARITIME COMMISSION InCONASA the Commission set forth the following general principles specifically designating them asguidelines tobeconsidered infuture cases involving alleged diversions of cargo from aport ICertain cargo mybenturally tributary toport but any ntur llytributary zone surround ing port isconstantly changing Inparticular cthis zone isdetermined byconsideration of the flow of traffic through the port prior tothe conduct inquestion including points of cargo origin or destin tion brelevant inland Iransportation rates cntural or geogr phic ltransportation ptterns and efficiencies and dshipper needs and cargo char cteristics 2Acarrier or port mynot unreasonably divert cargo which isnturally tributary tonother port When diversion of nturally tributary cargo occurs the reson bleness of the practic must bedetermined The reason bleness of the particular pr ctice isdetermined byconsideration of the quantity and quality of cargo being divetted isthere subst nti linjury bthe cost tothe carrier of providing direct service tothe port cany oper tion ldifficulties or other transportation factors that bear upon the carrier sbility toprovide direct rvice eglckof cargo volume inadequate fcilities dthe competitive conditions existing inthe trade ndethe fairness of the diversionary method or methods employed egbsorption solicitation Acomparison of the existing record inthis case which includes responses tothe Commission ssection 21order which preceded itsCONASA decision with the CONASA guidelines leads tothe conclusion that the record does not address the CONASA guidelines insufficient depth towarrant aCommission decision onthe diversion issue at this time Evidence relevant tosome of the CQNASA factors iscontained inthe responses tothe Commission ssection 21order 7PWC sreply memorandum and affidavits address several of the CONASA factors but they donot pretend tobeexhaustive Neither Hearing Counsel nor Portland have had anopportunity torespond toPWC sinformation and the Commission has nobasis for concluding that all of PWC sinformation isbeyond dispute Other relevant documents are scattered throughout the record but the record asawhole simply will notsupport aconclusive finding astothe legality or illegality of PWC spractices Consequently afurther hearing isrequired CDoes Rule 16ofPWC sTarijfNo 310 Violate Sections 1516and 17of the Shipping Act 1916 and Section 205 of the Merchant Marine Act of 1936 byi121PMC18SRRal779 lntervonor MaI port takes the positioQ thai the CONASA uldelines cannot properly apply tothis CIH lust Ihe CONASA cue WIIIII adj icatory proctOdinJ and not arulemakina As acorollary 10this arBumenl Mailport assortl dwdwCONASA analysis whieh involved minibrida movements Isinapplicable here because the considerations applicable tosuch radical viii from h1Jhippina pIdem uminlbridll mustqtCelllU i1y differ considenbly from the considerll1ions IJIPllcabl 10loe ipetillon ecIJ tpons iii boorpClon neCommilllan anal isInCONASAJs noO mll9d in100leror flct tomlnibridJe Ca fSbut represents aretil1tment inthe metbodolOSY Ihat the Commis lon will apply lenerally toall Casel of cargo diversion and absorption of inland tranaportation Co tli Thill metbodolo yisnoInapplicable tomall dlvenion IthOlt lnvolvl adjacent ports inthe same ran ethan itili tohig dlventons IImini dae movenwnll nCommission hualso mnincd lhIt onvironmtlllll ill may beinvolved inthis cue and has directed that anenvlronmenllru ment bemade byill Offic of environmental Analysis TThe response whl hconstltUlOtxhlbl1l J668l1uhls proceedin provide apartial dellCriplion of PWC sequalization In1917 of all CII IoJor which Portland WII the port towhlett the lowest Inland rlllli applied This descrlplion isdirectly pertinent 10the qntity and quality of el obeillJdivertcd NASA flC19 Ianhed some liaht onUte normal now of traffic through Portland abllent any equalization fflClOf IaThe aection 21rnpon donol indicate the limn tof equaliutlon paid or the relevant inland uen poneIiGn rotee fIKbPWC sreply dlscu hipplr needs Cfaclot ICd COliI tocllTial liof providln direcl service factor 2boperational diffICulties inservin Portland faclor 2ccompetllfve conditions inthe Iradc factor 2dand the fllmeSli or ilsmethods foctor 2etSRPonland sequllizllion lilt exhibit 22PWC sequalization litalilllicli ellhibil 29and PWC equalization reports fexhibil JIplac tdInrecord byPortland 1be CommiPlon sInquiry allO Includes PWC Local and Ov r1and Frei ht Taritl No 11IFMC 19paie 69Rule 1333effective January I1979 This Wiff supcnedeli and can olli pWC Lucal and Overland Frcilht Tariff No 3FMC I3IRule 16of 21FMC



PACIFIC WESTBOUND EQUALIZATION RULES AND PRACTICES 941 Permitting Equalization Away From Portland Where Direct Service isAdequate toHandle Such Cargo Equalization assuch isnot illegal and atariff that allows for equalization therefore isnot per seillegal Itisonly the application of the tariff inaparticular manner that can beillegal The legality of PWC sTariff No 3apart from itsapplication does not present aseparate legal issue inthis case Additionally the question of adequacy of Portland sservice isonly one of the factors tobeconsidered under the CONASA guidelines and isnot dispositive byitself of the legality of anequalization For the foregoing reasons the Commission concludes that PWC sRule 16Tariff No 3does not inand of itself violate sections IS16or 17of the Shipping Act 1916 or contravene section 205 of the Merchant Marine Act of 1936 The question of the legal application of the Rule still remains within Issue Bsupra Ifanillegal implementation of PWC stariff were proved then modification of the tariff toprohibit such implementation could berequired DDoes PWC sRule 16Tariff No 312 Permit Cargo Being Equalized toMove onlCC Exempt Carriers PWC sequalization rule provides for the payment of equalization asfollows Equalization isthe absorption bythe ocean carrier of the difference between the shipper scost of delivery tothe ship stackle at dock and port at which the lowest applicable common carrier or contract carrier rates excluding rates onany time basis apply and cost of delivery toship stackle at terminal dock and port of equalizing line Shipper scost for inland transportation istobeanamount that isnot inexcess of the cost computed at the lowest applicable common carrier or contract carrier rates Portland argues that this provision should beread torestrict shippers of equalized cargo tothe use of common or contract carriers asdefined bythe Interstate Commerce Commission ICC Put another way Portland scontention isthat PWC stariff forbids the use of ICC exempt carriers for equalized shipments Portland furnishes nopersuasive reason for imposing such alimitation and cites noCommission precedent for such aninterpretation PWC sequalization rule clearly refers toapplicable common carrier or contract carrier rates emphasis supplied for the purpose of setting the amount of equalization tobepaid and not for the purpose of restricting shippers toICC regulated carriers 13The latter purpose represents poor transportation policy byarbitrarily restricting the use of inland transportation resources byshippers inforeign commerce Itistherefore the Commission sconclusion that PWC sequalization rule does authorize the use of ICC exempt carriers for the transport of equalized cargo which contained the equalization provisions referred tobyPortland and PWC intheir memoranda Rule 1333of PWC Tariff No 11tontains language indistinguishable from that contained inRule 16of PWC Tariff No 3Therefore the original investigalion of this language applies equally toPWC spresent Rule 1333of itsTariff No IIIISuCONASA 18SRRa1779 PrtofNwOr rans 18SRRat 770 772 StMkton Port Di ftrict vPacijic Wr fthound Conjr nc9FMC12201965 andB uumont Por Commission vSrutra nLinf fInc 2USMC500 504 194 IIThe Commission sinquiry also includes PWC sRule 1333Tariff No 11FMC 19SeNote 10uprel 13Ifthe tariff isinlerpreled asreferring only COICC rates racher than the lowest applicable common or contract carrier rates applications of the tariff Rule toICe exempt shipmenls could result inrebales 10shippers who carry lheir own goods 10pon inviolation of secfion 16Second offhe Shipping Act 1916 Therefore neither the type of carrier used nor theamount of equalization 10bepaid isnecessarily governed byICC definitions or rates



942 FBDBRAL MARITIME COMMISSION CONCLUSIONS Itisconcluded asamatter of lawthat 1Article 3ofPWC sAgreement No 57does permit equalization and absorption of motor carrier inland freight rates and charges 2PWC freighttariff No 11Rule 13and PWCfreight tariff No 3Rule 16are nlMviolative of section 205 of the Merchant Marine Act 1936 or sections 1516or 17of the Shipping Act 1916 ontheir face and 3PWC Freight Tariff No 11Rule 13and PWC Freight Tariff No 3Rule 16dopermit cargo being equalized and absorbed tomove onICC exempt carriers Itisfurther concluded that the lawfulness under section 205 of the Merchant Marine Act 1936 and sections IS16and 17of the Shipping Act 1916 of PWC sequalization and absorption practices asthey affect Portland cannot bedetermined conclusively from the present record For these reasons afurther hearing will beordered Inthe interest of avoiding excessive delay of this proceeding the scope of the additional evidence tobetaken will belimited soastofit with the pertinent data already received THEREFORE ITISORDERED That the motion of the Port of Portland tostrike the reply of the Pacific Westbound Conference and the request of the Port of Portland for discovery are denied and ITISFURTHER ORDERED That the request of the Bureau of Hearing Counsel for afurther hearing isgranted tothe extent set forth below and ITISFURTHER ORDERED That todetermine the legality under section 205 of the Merchant Marine Act of 1936 and sections 1516and 17of the Shipping Act 1916 of the Pacific Westbound Conference sequalization and absorption practices asthey affect the Port of Portland afurther hearing shall beheld before anAdministrative Law Judge of the Commission and ITISFURTHER ORDERED That the Commission sBureau of Hearing Counsel shall beaparty tothe hearing before theAdministrativeLaw Judge and ITISFURTHER ORPERED That theissues tobeconsidembt the hearing before the Administrative Law Judge shall berestricted tothe following Whether and towhat extent the ellualiZlltion and abrption PUQtiQes of the PlQi iQWestbound ConferenQe QaU8eQarIlO whiQh would ordinarily move through the Pon of ponland tomove through porl other than Ponland 2Does the diversion of Qargo disc rilled inissue ifany Qauseslgn flcant economiQ harm tothe Pon and the loc aI eQonomy of Port1and and 3Ifthe eql lllization and absorption praQtices of the PlQifi Westbqund Conference doIuse signifiQant OQonomiQ harm toPortland are they nOllelheless reasonable aIId justified and ITISFURTHER ORDSRED That the adc1itional evidence tobegathered inthe proceeding before the Administrative Law Judge shall belimited tothe following unless the Administrative Law Judge finds compelling reasons togobeyond this limitation AFor the years 1977 and 1978 the informatioo described inthe fl1Stordering paragraph of the Commission sApril 141978sOQtion 21order but only astothe ten most impol lant Qarlla Qommodities interms of gross revenue tothe Pon of Ponland Qarried bythe PaQifiQ Westbound Conference in1978 ItFar the year 1971 thillnformallon may beextracted from previoUl soction 21order respollH8 ance the ten most important commodillell or 1978 have been dotennlned 21FMC



PACIFIC WESTBOUND EQUALIZATION RULES AND PRACfICES 943

B For the years 1977 and 1978 as to the ten commodities described in paragraph A the amount of

equilization paid by the Pacific Westbound Conference and the basis for such equalization pay

mentsl and

C Affidavits or if considered necessary by the Administrative Law Judge depositions conceming
the following matters but only to the extent that these affidavits or depositions relate to the ten

commodities described in paragraph A and then only to the extent that they relate to shipments
occurring in 1977 or 1978

1 Natural geographical or economic conditions of inland transportation which favor or

impede movements through the Port of Portland

2 The ability of the Port of Portland to meet the needs of shippers such as timeliness of

shipments and special cargo handling facilities

3 The extent to which equalization payments as opposed to other factors induced shippers to

move their cargo through a port other than Portland

4 The extent if any to which Portland s ability to meet shipper demand was limited by the

level of port calls of members of the Pacific Westbound Conference

5 The amount of net revenue lost by the Port of Portland as a result of cargo diversion caused

by equalization payments and the effect of such loss on the local economy of Portland and

6 The methods and scope of cargo solicitation employed by Portland Seallle Los Angeles
Long Beach and the Pacific Westbound Conference to the extent considered relevant by the

Administrative Law Judge

D Affidavits or if considered necessary by the Administrative Law Judge depositions concerning
the following matters but only to the extent that they address time periods after December 31 1976

I The cost to member lines or the Pacific Westbound Conference as a whole of providing
direct service to Portland with various amounts of frequency
2 Operational difficulties or other transportation factors bearing upon the ability of the Pacific

Westbound Conference to provide increased direct service to Portland

3 Competitive conditions of carriers in the westbound trade affecting the ability of the Pacific

Westbound Conference to increase its direct service to Portland and

4 The economic feasibility to the Pacific Westbound Conference of serving Portland via

feeder vessels to other ports and

E Interrogatories and answers thereto and discovery of documents as allowed by the Administra

tive Law Judge but only to the extent relevant to the issues described in paragraphs A through D

above and

IT IS FURTHER ORDERED That the participation of intervenors in this

further hearing shall be limited to the submission of memoranda of law at the

close of the taking of evidence before the Administrative Law Judge and the

filing of exceptions or replies thereto to any initial decision of the Administra

tive Law Judge

S FRANCIS C HURNEY

Secretary

II The purpose of this paragraph is to obtain the most detailed information possible with respect to the amount of equali tion paid

and applicable inland rates without causing undue burden to the parties or undue cxpansion f the ecord Accord ngly c

Administrative Law Judge may alter the scope of this inquiry to balance the need for detailed mformatlon agamst the mterest In amvmg

at a manageable record





CUMMINS ENGINE CO945 Procedure Rules which gives heparties noright of appeal lHaving waived such right byrequesting the Subpart Sprocedure Cummins now faced with anadverse decision seeks tocircumvent the Rules byfiling exceptions under another guise iepetition for reconsideration The Petition offers nonew evidence or arguments not already considered and will bedenied This denial would normally obviate any further discussion of the matter However inview of the different decision reached onthe merits bythe Settle ment Officer inCummins Engine Co vUnited States Inc Informal Docket No 330 1aproceeding involving the same issue some clarification of the Commission spolicy inthis regard isappropriate The facts inthis proceeding are asset forth inthe decision of the Settlement Officer The question raised iswhether there existed anambiguity inthe Confer ence stariff which according toestablished principles should beresolved infavor of the shipper Cummins contends that inthe absence of any other qualification the tariff commodity description Cylinder Block Assemblies With or Without Crankshaft isbroad enough tocover all parts and pieces that either attach toor are fitted into the cylinder block and ultimately result inthe completed cylinder block assembly The Conference maintains that the descrip tion encompasses only the cylinder block the main bearing caps and the crankshaft ifattached tothe cylinder block InInformal Docket No 330 1the award of reparation was based upon the finding that the failure tospecify inthe tariff what component parts constitute acylinder block assembly caused anambiguity inthe tariff which had toberesolved infavor of the shipper The Settlement Officer inthese proceedings distinguished that decision onthe basis of the record inDocket No 330 1which was not asfully developed asthe record here Inhis opinion had the defenses presented inthe instant proceedings been raised inthe former proceeding the result inInformal Docket No 330 1would probably have been different 4The evidence introduced bythe Conference inthe instant proceedings clearly establishes that although there isaquestion of whether other potential shippers of the same commodities could have been misled Cummins at least was fully apprised beforehand of the tariff classification and rates the Conference would apply While such knowledge byone shipper would not of itself generally make anambiguous tariff unambiguous itdoes serve toput the matter into proepr perspective The Conference srepeated refusals toestablish the commodity description Cummins had persistently requested and Cummins continuous use of Conference vessels notwithstanding implies consent onCummins part tothe rates expected tobecharged Indeed not only had Cummins requested the Conference tofile the now disputed tariff description cylinder block assem bly but inreply tothe Conference sexpressed concern over the nature of the commodity sodescribed Cummins itself explained that acylinder block assem ISubpart SInfonnal Procedure for Adjudication of Small Claims 46CFRS02 301 502 304 IDecision of the Setclemenl Officer served March 31976 adopted bythe Commission onNovember 171976 t1be reference istocorrespondence between Cummins and the Conference which shows thai since 1966 Cummins has repeatedly requested and the Conference consistently denied the establishment of ageneric commodity description which would encompass all pieces and parts mat goinlo IIdiesel engine INo complaint alleging lariff ambiguity was received from any other shipper



946 FEDERAL MARITIME COMMISSION bly consisted basically of the cylinder block and the main bearing caps and capscrews and that other miscellaneous parts such asdowels buckings and pipe plugs make upless than one half of one percent byweight volume or value of the total cylinder block BItappears therefore that Cummins not only knew what was infact meant bythe tariff but had itself contributed towhatever ambiguity itnow contends exists Permitting anaward of reparations toCummins under these circumstances would not bewarranted The Petition for Reconsideration istherefore denied Itissoordered By the Commission 8FRANCIS CHURNEY Secretary ILenc ofMareh 111968 10the Conference from ROChrislian Cummins Corporate Transponation Manaacr Cumminli 1It ues that since thai lime ilpurchaaes from Japanese suppliers have increased and had they been involved al that lime would have been included byMr Christian The fact ishowever thai they were no



April 6979 FEDERAL MARITIME COMMISSION DOCKET No 7810UNION CAMP CORPORATION ETALPOSSIBLE VIOLATION OF SECTIONS IS1618AND 44OF THE SHIPPING ACT 1916 AND COMMISSION GENERAL ORDER NO4ORDER OF DISCONTINUANCE On April 201978 the Commission served itsorder of Investigation and Hearing inthis proceeding The action arose from activities in1972 1973 and 1975 involving volume contracts between Union Camp Corporation and Open Bulk Carriers Ltd for the carriage of linerboard and wood pulp from USSouth Atlantic ports toports inEurope The Order cited possible violation of the Shipping Act 1916 and of 46CFR 51O 23aOn August 241977 the Government filed Civil Action No CV477 193 inthe USDistrict Court for the Southern District of Georgia seeking civil penal ties for claimed violations of the Shipping Act of 1916 On April 241978 the Government filed aMotion for Stay Pending Federal Maritime Commission Hearing and Investigation seeking determination of issues bythe FMC inthis proceeding rather than bythe District Court The Commission sOrder of Investigation and Hearing inthis proceeding issued inaccordance with the Government smotion inthe District Court con tained the following qualifying language ITISFURTHER ORDERED That this order shall become effective upon the District Coun sentry of astay of itsproceedings pending the Commission shearing and investigation On January 191979 following argument and briefing Judge Alexander ALawrence Senior Judge of the USDistrict Court entered his Order onGov ernment sMotion for Stay and Ebberwein sMotion toDismiss Inaddition toruling onother matters Judge Lawrence denied the Government smotion tostay the District court proceeding Inasmuch asthe Commission sOrder of Investigation and Hearing inthis proceeding was conditioned upon the stay of the District Court proceedings and such stay has been denied nofurther proceedings are contemplated inthis matter Accordingly the motion of Hearing Counsel for discontinuance isgranted By the Commission SFRANCIS CHURNEY Secretary 21FMC947



FEDERAL MARITIME COMMISSION Doc carNo 7444AGREBMENT BETWEBN PUERTO RICO MARITIME SHIPPING AUTHORITY AND PUERTO RIWMARINE MANAGEMHNT INC PUERTO RICO MARINB OPERATING COMPANY INC ORDER ONRECONSIDERATION Apri 121979 Caritre Trailer Services lna Carihe has filed aPedtion for Reconsideradon IPetidon of the Commission sJanuary 31979 Report and Order Order discontinuing this praceeding Inthe Order the Commission found that the cotporato affiliaUOn which constituted the central issoe toberesolved inthe 1proceeding ceased toexist onJanuary I51976 that the Management Services 1Contract which was the sublect of the Commission sinvestigative praceeding ceased Wexist onor ahoutJune 301978 and that nofurther investigation or iCammission actioh was warranted under the circumstances InitaPetition CaFib olzjeets tothe Qcder onthree hasic grout ds1that there was noactsquate basis inthe record for the Commission sfindings that the corporate affiliation between Fuerto Riao Marirte Management FRMMI and Sea Land Srvice lna Sea Land had endesl and that the Maa gement Services Conaact had ceased taaxist 2that there was insuffieieqt consideration gi ren during the proceeding and inthe Order topstblic interest and antitntst isgues and 3that section 13of the Ship ing Act 1916 and due pncess considerations preclude the Commisaion fmm terminacingits inves igation without first making aruling or expressing anopinion astoShapplicability of sncEion 15tothe Management Services Contract esgons sinopssition tnthe Petition were receiveA from tha Commission sBur auof Hearing Counsel the Puerto Rico Maritime Shi tping Authoriry FRIV SAand Sea Land Service Inc Gulf Puerto Rico Lines lnc DscusstoN 1The Commission sFindings aEnd of Corporate liation InitsOrder the Commission found that onJanuary 151976 the cQtpa ThI procaedinQ wu Commi rion invmupuion inuiWUd punuam mwction Iend 31of thc Shipplnp Act 1916 U6 USC814 uWBIlThe primvy puryoN ofJp praY ina wu wdelamine wh llror Muu sment Servica Contru betwxn 1he Punto RimMeritim 961ppin Aulhmity uMPuerto Rieo Mvinr Manayament lne ieeu6Jact wxection 17af the Shipping Act 1916 byrcawn of tlwPwna Rico Mvine Mena emmfqe searpmole afPlliollen with Sea Lend Service Inc and ifsowha her Ilwagrcemem xhauld Mepproved dlBOpproved or modifled oeu ffRLAr
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AGREEMEM BEI WEEN pEtMSA AND PRMM pRMOC 99raerelalionship which represents Ihe cenvaJ issue inthis proceeding ceased toexist asaresul of the sale of PRMMI toTKM Cocporauon acompany unrelated toSea Land This finding issupported bycompetent evidence of record Caribe availed itself of numerous opportunities rocomment onthis evidence but did not rnme fonvard with any information contradicdng itimilazly Caribe sPetition voices numerous objections tothe Commission sconsideration of evidence demonstrating the saeof PRMMI toTKM but offers nonew evidence torefute the evidence of record Despite several opportunities and most recentfy initsPeti ion Cazibe raised noserious issues of lawor faci that would wazrant reconsideration of the Commissiods finding that PRMMI isnolonger acorporate affiliate of Sea Land bTenrtiwtion of the Management Services Contract The Commission also has found that ojn or about June 301978 the Management Services Contract that constifuted the subject of this investigation ceased toexisL Inawell publicized action PRMSA paid itsoutstanding obliga tions under the Management Secvices Contract and terminated the Convact These findings were facts within the general knowledge of the Commission asanexpe ibody and were aproper subject of official notice under the Commission sRules of Practice and Procedure By announcing the exva record factual basis for iufindings the Commission made itcJear that itwas taking official notice of these matters initsfinal Ordec Caribe was afforded anopportunity toshow that these facts donot ezist ihrough the use of the Commission sRules for Reconsid eradon of Proceedings Caribe filed iuPetition but failed roallege or prove any facu conhadicting the Commission sofficial notice Inview of the fact that Caribe did not allege that the Commissiods official notice asrothe tennination of the Management Services Contract was jaetually incorrect but complained only hat itwas based upon hearsay Caribe sobjection tothe official notice iswithout substance 2Public nterest and Antitrust lssues The gravamen of this portion of Caribe scomplaint isthat the Commission did not address the alleged antitrust violations surrounding the unfiled agreement sunder investigation inthe proceeding Since nodetertnination has been made that Ser Eahibi AbPRMSA Januuy 31196Ma ian bDiuonunue Sack PurcM1Ue Agreement WExhibi Aand BnNoring Cwnsel iFebuary 31916 Rryly mPRMSA sMdion Umilluy Agrtemed uMARJavn af Clurles FBen owCanmisawe Nule I69 f6CFMPu1691 piees Mtrmxnp of tewmony WexltiEiu mgeNer wiN all ppen and requnu filed ieMe pr eeAing sM1all mmuwm hesaclusive mcuA faderium Srr Cuibe sFcbuuy 319l6AmwawPRMSA Maianw Dismiv Canbe Febuary 819i61me bthe ALminisvaurc avudge Cuibe sFUa AmeMM Reply MFcbrvary III96WibSecmW Amen4d Reply of February 36196Canhe vgun JwNe Admiiuwvave avJuige eMldhave eapercd Ne pxeedng oadmit evdeise o0evle wTKM aMIIKlyrtssae MhY JuCBeOideo rtopen Ne poceedingsaM praperlY mi the Rdavi rss NuNe amdavi ruknown byJI pama mhaudule xWpreuaed fuNe pwposes of Eixontinuing feCeeal pracee6n6 iwwb msun0 Ne uuunY inIieM oNShntlut Cride cmrucWa4 oplwupk Dasis aiususpiciau of fnuC funAer Iieuing wdlar Gnbe mirIAme fwN iau vMwmanleA Canb rtenpgp S6af iuMi4an mexpuu cammurcarions MaeHranna Cwiuel Wcwiucl for SuIaMSircc neiJrr Hean n8Cwmel ear SnfM4 caemei nepnoiu put cipxin6 inqeCommi ccinn iOuisiw inNis nucanmunica uam Mweep tlem ueodeapwe viNie Me mpninj MNe Cammission sRulu Srr 6CF0Pon 502 11famerly coEifed nKCFRPan 3f210Ru4 2M16CFRPM703 I36 7MComm ssian mylake oRCi lmua of frveany wge MpviceeEing includingip fiml4cision SreAnmmry Grnr usMonW m4yAdmurnanrr PrvrNvre An91ip80Ruk 2611 QF RPutl03361 cur



9SO FEDERAL MARI77ME COMMISSION anagreement was ever subject tosection ISof the Shipping Act 1916 itisdearly premature and inappropriate for the Commission rodetecmine whether such anagreement would beapprovable under the standards of that section Analysis of public interest issues including antiWSt considera ions should beundertaken only after jurisdic ion oengage insuch analysis has been found 3Termirtation of Jhe Proceeding Caribe sfinal contenaon isthat the Commission islegally required ropass onthe question of whether the PRMSA PRMMI Management Services Contract was subject tosection ISof the Shipping Act Caribe appazently believes that the Commission must address this question even though 1there isnolonger any legal theory under which both parties could befound tobepersons subject tothe Shipping Ac 2the agreement nolonger exists and 3there isnoevidence of fraud byeither pazty inattempting roavoid the Shipping Act Caribe acknowledges that the Commigsion has inthe past discontinued proceedings under similaz circumstances but argues that solong asthere isapossibility that apast violation of the Shipping Act might bediscovered the Commission cannot discontinue the proceeding Inview of the three factors mentioned above the Commission concludes that further proceed ings inthis case would serve noimpoctant regulatory purpose and would bewasteful of the time and resources of the Commission and the parties Under such circumstances the Commission isempowered roterminate the proceedings THEREFORE ITISORDERED That the Petition for Reconsideration of Caribe Trailer Services Inc isdenied and the Commission sRepoct and Order of January 31979 isaffirtned By the Commission SFRANCIS GHURNEY Secretary Ifviohriwu oAeamiwst lan luve accurted Cuibs iaGu week damvgn Wough judisiJ pacading Sre Km9mrvAipCa vnMJan SrcalvAip Cn 2USMC9JII919 YmCanwiaiw oJihrCiryaJBmumnu v5mnin Liriei Inr FMBBI p93q aMAgrerm ruNn 9I31 NrmF KaFTawBe Adrrrmmiv 10FMCIl0966 21FMC



SFRANCIS CHURNEY Secretary FEDERAL MARITIME COMMISSION DOCKET No 7610JOY MANUFACTURING COvLYKES BROS STEAMSHIP COINC NOTICE April 131979 Notice isgiven that noexceptions were filed tothe March 71979 initial decision onremand inthis proceeding and the time within which the Commission could determine toreview that decision has expired No such determination has been made and accordingly review will not beundertaken
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FEDERAL MARITIME COMMISSION No 7610JOY MANUFACCURING COYLYKES BROS STEAMSHIP COINC Finalized onApri 13979 Applicable freigln charges onnumerous shipments deermined orotal 5194 375 38Overcharges and underchazga detemtined Net undercharges are 56145 87Wi iamLevensteirt for complainant Edward SBag ryfof respondent INITIAL DECISION ONREMAND OF CHARLES EMORGAN ADMINISTRATIVE LAW JUDGE The factual background isstated inthe initial decision served March 171977 and inthe Commissiods decision served January 161979 These decisions resolved ceRain primary legal issues but lefr the proceeding open sothat the parties could submit verified statements containing their computations of the applicable chazges the overcharges and the underchazges onthe articles shipped covered bythe 23bills of lading herein The parties were given until February 51979 tosubmit such statements and the matter was remanded tothe Administra tive Law Judge for determination of the applicable chuges Ceaain letters with attachments dated December 271978 Bagley for respondent January 121979 Bagley for respondent January 311979 Levenstein for complainant February 61979 Bagley for resondent and February 141979 Levensteinforcomplainant havesupplementedtheprevious record Rule 502 of the Rules of Practice and Procedure 46CFK 502 252 provides that when the Commission finds that reparation isdue buthat the amount cannot beascertained upon the record before itrepazation statements shall beprepared inaccordance with Appendix 114of the rules This appendix calls for details of the shipments Among other things the reparation focm requires that the repara tion statement include the rares chazged the amounts of the charges paid aswell asthe applicable rate and applicable charges along with weights and meas urements and other necessary details inaornnoauoormcosouneomora rey comm awuts xirPttyicr aMHxdurt A6CFR 503 13952 21FMC



JOY MANUFACfURING COVLYKES BROS STEAMSHIP COINC 9S3 The statements filed bythe parties donot jibe innumerous respects and lack various details Nevertheless the Administrative Law Judge with the aid of these statements and the exhibits of record has determined below the actual charges collected the applicable rates applicable charges underchazges and over charges First below isadetermination of the charges paid onthe shipments InMr Bagley sletter dated December 271978 the first attachment purports initssecond column toshow the amounts of freight paid For example for bill of lading 120 Dolly Turman April 51974 respondent shows 8368 31asfreight paid This apparendy omits bunker fuel surcharge of 934 39and tollage of 2770Total charges paid apparently were 9330 40onbill of lading 120 Similarly other computations of Bagley fail tostate the total applicable chazges For bill of lading 123 Dolly Turman April 51974 respondent onDecem ber 271978 shows 31066 61towhich must beadded bunker fuel surcharge 3468 85heavy lift charge of 2169 33and tollage of 3880Total chazges paid appuendy were 36743 59For bill of lading 124 Dolly Turman April 51974 freight chazges paid were 3706 81plus bunker fuel surchazge of 413 90heavy lift 176 08and tollage 944Total charges paid appazently were 4306 23For bill of lading 125 Dolly Turman April 51974 freight charges paid were 4731 17plus bunker fuel surcharge of 528 28heavy lift 464 23and tollage 1161Total charges paid apparently were 5735 20For bill of lading 126 Dolly Turman April 51974 freight charges paid were 487 20plus bunker fuel surcharge of 5440and tollage of 059Total charges paid apparently were 542 19For bill of lading 132 Dolly Turman April 51974 freight charges paid were 4495 18plus bunker fuel surcharge of 501 93and tollage of 248Total chazges paid apparently were 4999 59For bill of lading 133 Dolly Turtnan April 51974 freight charges paid were 18205 29plus bunker fuel surchazge 2032 78and tollage 1882Total charges paid apparently were 20256 89For bili of lading 58Gulf Shipper April 121974 freight chazges paid were 6841 19plus bunker fuel surcharge 763 88and tollage 2265Total charges paid apparently were 7627 72For bill of lading 59Gulf Shipper April 121974 freight charges paid were 5016 64plus bunker fuel surcharge of 560 15and tollage of 788Total charges paid apparently were 5584 67For bill of lading 73Gulf Shipper April 121974 freight chazges paid were 6769 69plus bunker fuel surcharge 755 89and tollage 2241Total charges paid apparently were 7547 99For bill of lading 164 Thompson Lykes April 251974 freight chazges paid were 407 27plus bunker fuel surcharge 4548and tollage 086Total charges paid appazently were 453 61For bill of lading 93Thompson Lykes April 251974 freight charges paid were 15601 82plus bunker fuel surchazge 1742 08heavy lift charge 549 12and tollage 1581Total charges paid apparently were 17908 83



954 FEDERAL MAAITIME COMMISSION For bill of lading 94Christopher Lykes asper bill of lading also refeaed robythe pazties asSheldon Lykes May 31974 freight charges paid were 299 06plus bunker fuel surcharge 3339and tollage 099Total chazges paid apparently were 333 44For bill of lading 136 Mayo Lykes April 241974 freight charges paid were 20043 71plus heavy Iift 158 18and bunker fuel surchazges 2238 05Total charges paid apparently were 22439 94For bill of lading 141 Solon Turman July 301974 freight chazges paid were 14843 83plus heavy lift 312 83bunker fuel surchazge 1657 44totlage 2533 and 15percent port detention surcharge applicable onand after May 311974 of 2273 50based onthe freight charges plus heavy lift chazges Total chazges paid appazently were 19112 93For bill of lading 119 Sheldon Lykes July 21974 freight chazges paid were 224 5715detention surcharge of 3369bunker fuel surcharge of 2508and tollage of 038Total charges paid appazently were 283 72For bill of lading 73Solon Turman August 61974 freight charges paid were 19031 plus 157odetention chazge of 2855and bunker fuel surcharge of 2125Total charges paid appazenHy were 240 11For bill of lading 133 Chazlotte Lykes September 31974 freight charges paid were 13964 93plus heavy lift 831 41157odetention 2219 45and bunker fuel surcharge of 55931 Total charges paid apparently were 18575 10For bill of lading 45Christopher Lykes September 141974 freight chazges paid were 1933 58plus 15detention 290 04bunker fuel suo charge 215 90and tollage 240Total charges paid apparently were 2441 92For bill of lading 33Adabelle Lykes Ocrober 141974 freight charges paid were 379 88plus 15detention 5698bunker fuel surcharge 4242aad tollage 16Total charges paid appazently were 480 96For bill of lading 8Aimee Lykes October 241975 freight charges paid were 863 20plus 15detention 129 48and bunker fuel surcharge 9638 Total rhazges paid appazently were 1089 96For bill of lading 40Gulf Shipper November 221974 freight charges paid were 1355 03plus 25detention 338 76and bunker fuel surcharge 151 30Total chazges paid apparenUy were 1845 09The Mombasa deten tion charge was increased from l5to25aeffective November 101974 JFor bill of lading 83Gulf Merchant December 131974 freight charges paid were 256 65plus 25detention 6416bunker fuel sureharge 286band tollage 077Total charges paid apparently were 350 24The above completes the determination of total freight and miscellaneous charges paid Secondly anattempt wi11 bemade todetermine the applicable charges onthe various shipments On bill of lading 120 Dolly Turman April 51974 using item 1875 of the tariff and the rate of 92Wincluding 25per ton Capetown toMombasa differential the applicable freight charges on123 120 pounds ton of 2240 21FMC



lOY MANUFACTURING COVLYKES BROS STEAMSHIP COINC ISS pounds are 5056 71plus bunker fuel 934 39and tollage of 2770or agrand total of 6018 801his shipment was overcharged 3311 60All references toapplicable rates herein will include the 25per ton Capetown Mombasa differential On bill of lading 123 Dolly Turman Apri15 1974 for the vibrating screen using item 2140 of the tariff and the rate of 152 25the applicable freight charges on370cubic feet are 1179 94For pumps using item 2t15and the rate of 152 252the applicable freight charges on1273 cubic feet are 48339 For the flotation machine and other related pieces using item 2140 and the rate of 152 25the applicable freight charges on5040 cubic feet are 19183 50These pieces being packed 24400 Ibs toapackage were subject toheavy lift charges of 1435per 40cubic feet or 1808 10For more flotation machines and pieces the applicable freight charges on1993 cubic feet are 7585 86Four packages each weighing 156001bs were subject toheavy lift charges of 725per 40cubic feet or 361 23For VBelt drive guards using item 2140 and the NOSrate of 175 50the applicable freight charges on387 58cubic feet rounded to388 cubic feet are 1702 35For ajawcrusher using item 2140 and the crushing machine rate of 152 25the applicable freight charges on20cubic feet are 7613For the rod mill using item 2140 and the 152 25rate the applicable chazges on27cubic feet are 102 77On the automatic sampler mechanism using item 2140 at the NOSrate of 175 50the applicable chazges on36cubic feet are 157 95On the flotation machinery using item 2140 at the 152 25rate the applicable charges on227 cubic feet are 864 02On the total cubic feet of 8163 inbill of lading 123 the bunker fuel charge at 17per ton is3469 28The total applicable charges onbill of lading 123 are 36974 52plus tollage of 3880or agrand total of 37013 32On bill of lading 123 these shipments were undercharged 269 73On bill of lading 124 Dolly Turman April 51974 for the whale back apron feeder using item 2140 and the rate of 152 25the applicable charges on370 cubic feet are 1408 31Heavy lift charges on184001bs at 890per 40tons asfreighted on370 cubic feet are 8233On the jawcrusher item 2140 and the rate of 152 25the applicable charges on21000 Ibs are 1427 34Heavy Iift charges on21000 lbs at 10per ton asfreighted are 9375On the chain cases item 2140 NOSrate of 175 50the applicable charges on68cubic feet are 298 35On the drive guard same NOSrate the applicable charges on144 cubic feet are 631 80On the hydraulic jack and parts same NOSrate the applicable charges on9451bs are 7404Bunker fuel charges on21945 pounds at 17per ton asfreighted are 166 55and on582 cubic feet asfreighted are 247 35Tollage was 944The grand total of applicable charges onbill of lading 124 was 4439 26The undercharges onbill of lading 124 were 133 03On bill of lading 125 Doily Turman April 51974 both parties agree that the applicable charges including 1161tollage total 6457 78Itissofound Undercharges onthis bill of lading are 722 49Convaet raher ihan nomconvael rnles are ustd since loy wes acnniract hipper Baud on76inches x43inches x66inches rounded loneercsl cubic fnol



JSE7 FEDERAL MARITIME COMMISSION On bill of lading 126 Dolly Turman April 51974 both parties are inagreement except for a3error inaddition Itisfound that the total applicable charges are 616 59Undercharges are 7440On bill oi lading 132 Dolly Turman April 51974 onthe crane girder item 21I5rate of 175 50the applicable charges on1875 820 cubic inches or 086 cubic feet aze 4764 83Since the pieces were about 59feet long extra length charges at 530per 40cubic feet were 143 90and heavy ifr charges on91321bs at 450per ron asfreightzd on1086 cubic feet were 122 18On the hoist and trolley item 2140 rate of 152 25the applicable chazges on86833 cubic inches or 50wbic feet are 19031 On the conducror baz assembly item 2140 NOSrate of 175 50Ute applicable chazges on13cubic feet aze 5704On the bridge drive moror and gear box item 2380 rate of 174 50the applicable charges on19cubic feet are 8289Bunker fuel charges onI168 cubic feet at 17aton are 496 40Please noethat while the total cubic feet listed onthe bill of lading is118 the attached packing list forExhibit 6shows arotal of only 1168 cubic feet Tollage is248The rotal applicable charges onbill of tading 32are 5860 03Underchazges onbill of lading 132 are 860 44On bill of lading 133 Dolly Turman April 51974 onthe motor feeder item 2140 rate of 152 25onfeeders the applicable charges on25cubic feet are 9516On sofiener piping item 2140 NOSrate of 175 50the applicable charges on48cubic feet 475rounded to48are 210 60On iron pipe and fittings item 1875 rate of I07 75the applicable charges on25cubic feet are 6734On iron pipe and valves on78cubic feet item 1875 rate of 145 75the applicable charges on78cubic feet are 284 21On iron pipe laterals item 1875 rate of 0775the applicable chazges on17cubic feet are 4579On PEsolution tank item 625 rate of 182 75the applicable charges on17cubic feet are 7767On steel drums anthralift for filters item 2140 filters rate of 152 25the applicable charges on864 cubic feet are 3288 60On sand for filters item 625 NOSrate of 8275the applicable chazges on360 wbic feet are 1644J5 On gravel for filters item 1655 rate of 109 50the applicable charges on2784 Ibs are 1016 00On filter tanks item b25 NOSrate of 182 75the applicable charges on2005 cubic feet are 9160 34On resin item 3070 rate of 77the applicable charges on180 cubic feet are 346 50On gravel irem 1655 rate of 0950the applicable charges on2132 lbs aze 104 22On gravel same item and rate the applicable charges on1932 Ibs are 9444On softener tank item 625 rate of 182 75the applicable charges on362 cubic feet are 1653 89On brine tank same item and rate the applicable chazges on134 cubic feet are 612 21Bunker fuel chazges on4l 15cubic feet a17per ton are 1748 88and on24848 Ibs are 188 58Tollage was 1948The total applicable charges onbill of lading 133 are 20658 66Undercharges are 401 77onbill of lading 133 On bill of lading 58Gulf Shipper April 121974 the parties aze agreed that the total applicable charges are 7627J2 Itissofound There are noover charges and noundercharges onthis bill of lading On bill of lading 59Gulf Shipper April 121974 heparties aze agreed that



JOY MANUFACI URING COVLYKES BROS STEAMSHIP COINC IS7 the total applicable charges are 6350 76Itissofound Undercharges onthis bill of lading aze 766 09On bill of lading 73Gulf Shipper April 121974 heparties are agreed hat total applicable charges are 7547 99Itissofound There are noovercharges and noundercharges onthis bill of lading On bill of lading 164 Thompson Lykes Apri125 1974 onelectric motors item 2380 rate of 174 50the applicable charges on95256 wbic inches each in2boxes or 110 cubic feet are 479 88plus bunker fuel charges of 4675and tollage of 086or total applicable charges of 527 49Undercharges onbill of lading 164 are 7388On bill of lading 93Thompson Lykes April 251974 onfiltrate receiver tanks item 2140 NOSrate of 175 50the applicable chazges on164 cubic feet are 719 55On Flotation machines item 2140 rate of 152 25the applicable chazges on1665 cubic feet are 6337 41Heavy lift chazges on2packages each of 156001bs at 725per 40cubic feet are 301 78On Flotation machine parts same item same rate the applicable charges on1665 cubic feet are 6337 41and heavy lift chazges aze 301 78On dual cell drive guazds item 2140 NOSrate of 175 50the applicable chazges on294 cubic feet each crate has adifferent measurement are 1289 92On the lab sample splitter item 2140 NOSrate of 175 50the applicable chazges on30cubic feet are 131 63On air compressors item 2140 rate of 152 25the applicable charges on282 cubic feet aze 107336 Bunker fuel charges on5100 cubic feet at 17per 40cubic feet are 2167 50Tollage was 1581Total applicable charges onbill of lading 93aze 18676 15Undercharges onbill of lading 93aze 767 32On bill of lading 94Sheldon Lykes or Christopher Lykes onbill of lading May 31974 the parties aze agreed that the total applicable charges aze 333 44Itissofound There are nooverchazges and nounderchazges onbill of lading 94On bill of lading 136 Mayo Lykes May 51974 the parties aze nearly inagreement that the total applicable charges are the same The complainant computes chazges of 24602 62and adding tollage makes itstotal 24619 29The respondent computes chazges of 24607 58plus tollage of 1667or agrand total of 24624 25The pazties appazenUy agree onthe applicable rates but differ incomputations of cubic feet for example 518 cubic feet of motors complainant and 519 cubic feet intotal of morors respondent As noted inthe decision of the Commission all cazgo shall bemeasured onthe overall meas uremenu of the individual packages The respondent computed chazges byindividual packages and their measurements whereas the complainant appar enUy for convenience totalled similaz packages Therefore itisfound that the charges ascomputed byrespondent are cocrect for bill of lading 136 The total applicable chazges for this bill of lading including tollage are found tobe24624 25Underchazges onbill of lading 136 aze 2184 31On bill of lading 141 Solon Turman luly 301974 the parties are insubstanflal agreement that isthe complainant shows total applicable chazges of 521 029 14includes correction from 2998to3426of complainanPs third listing whereas the respondent shows total applicable charges of 20904 2921FMC



958 FEDERAL MAR11 IME COMMISSION The difference between the parties isaccounted for bythe lower rares shown applicable bythe respondent for splice plates item 1875 rate of 106 75for floor plates same item and rate and for threaded rods item 1875 rate of 9200Accordingly itisfound that the total applicable charges onbill of lading 141 aze 20904 29Undercharges onbill of lading 141 aze 1791 36On bill of lading 119 Sheldon Lykes July 21974 the complainanPs computations appear coaect The respondent divides the first box onthe packing list into two items at two rates but consistency calls forone rate foreach box or package Complainant stotal applicable chazges of 321 46are accepted These include bunker fuel of 2508not listed bycomplainant JUnder chazges onbill of lading 119 aze 3774On bill of lading 73Solon Tunnan August 61974 onelectrical equip ment item 2140 NOSrate of 175 50the basic applicable charges on49cubic feet are 214 99plus ISdetention 3225bunker fuel 2083and tollage 026Total applicable chazges onbill of lading 73are 268 33Undercharges onbill of lading 73aze 2822On bill of lading 133 Charlotte Lykes September 31974 complainanPs third item lists 51180 pounds which apparenUy should be49310 pounds Thus complainant added 195 57too much tothis calculation The respondent con sistently has calculated charges onindividual packages rather than bytotalling various packages Accordingly the calculations of the respondent are accepted for bill of lading 133 Total applicable charges onthis bill of lading including tollage are 19629 32Underchazges onbill of lading 133 aze 1054 22On bill of lading 45Christopher Lykes September 141974 respondent scalwlations aze accepted Total applicable charges onthis bill of lading are 52672 84Underchazges onbill of lading 45are 5230 92On bill of lading 33Adabelle Lykes October 141974 respondenPs calculations aze accepted Total applicable charges onthis bill of lading are 5480 95Overchazges onthis bill of lading are one cent On bill of lading 8Aimee Lykes October 241974 respondent scalcula tions are accepted Total applicable chazges onthis bill of lading are 1143 48Underchazges onbill of lading 8are 5442On bill of lading 40Gulf Shipper November 221974 respondent scalculations are accepted Total applicable charges onthis bill of lading includ ing tollage are 1852 23Undercharges onbill of lading 40are 714On bill of lading 83Gulf Merchant December 131974 the parties calculations agree when tollage of 077isinduded Acwrdingly itisfound that the total applicable chazges onthis bill of lading aze 350 24On bill of lading 83there are noovercharges and noundercharges The total overcharges onthe vazious bilis were 33161The total under charges onthe various bills of lading were 9457 48Ne undercharges consid ering offsetting overcharges are 6145 87Stated otherwise total chazges paid were 5188 229 51and total applicable charges were S194 375 38Net under chazges are 6145 87SCHANLES EMORGAN WASHINGTON DCAdministrative Law Judge March 5979 21FMC



FEDERAL MARITIME COMMISSION DocKET NO7441AGREEMENT NOS H2OO HZOO 1SZOO 2AND ZOO 3BETWEEN 7HE PACIF7C WESTBOUND CONFERENCE AND THE FAR EAST CONFERENCE nterconfermcentemaking agreement isfound notjus4fied end isdisappcoveA pursuan osection ISof the Shipping Act 1916 Elkart Turk Jr for Far East Confercnce and itsmember lines Edward DRqnsom for Pacific Westbound Confercnce and ismember lines Michael BCrutcho and Jom han Blank for hePort of tattle Samuef NMoerman and Paul MDowvan for Port Authority oNew Yort and New lersey Gary EXoeehe er for Maryland PoR Administrauon John Robert Ewcrs CDougfaraMi ler andL Ma leronLongrtreer forBureau of Hearing Counsel REPORT AND ORDER Apri 81979 BYTHE COMMISSION Richazd Daschbach Chairman Thomas FMoakley Vice Chairman ames VDay and Leslie Kanuk Commissioners This proceeding was initiated bythe Commission onSeptember 131974 todetecmine whether Agreement Nos 8200 8200 I8200 2and 8200 3collec tively the Agreement between the member lines of the Pacific Westbound Conference PWC and the member lines of the Faz East Conference FEC should beapproved disapproved or modified pursuant tosection 15of the Shipping Act 1916 46USC814 The Agreement asinitially approved bythe Commission in1952 authorized the conferences toestablish rates rules and regulations applicable tothe port toport transpoRation of certain cazgo from USPacifec AHanflc and Gulf Coast ports todestinations inthe Faz East AcKweeanram7Te FECmembv limaeBubn Blue SeLirc Gleon3hipping Capma ion lopn Iirc lAOKvstiKi eoKtis Led Mvririme CmW nydtlRti ipp anMi ui OSKlimLWMolln Maesk lirc APNippon Yuscn 14is Utitcd Sue lines rcWiiavuo SaumNp Cuyaro anubYmuhiu Shin tionSemsAip Co 1CTAe PWC membmliiPCwnuu MMe ekvm FECUrrim uwell rIAe follmiinB ulimAmai anRnihot Linn LWIMEut Ni icCo GAKeutun iirc Kwu Mriee Tnepal Co Ltd PAoe tixCawiner Liva II9ibIWScinN 5wNviBO wlad SuLanA Suvice Inc Setrria Axilc Swim SASM1OV IWie LWWZimCoouim Smix 7Te Agreemen eapeuly pacriM inurawfererce dixmsioe uqpeemrn ooPWC maluE nwtlUwug upnnicel muW infamuionwppliMbyFEC4MSpunwmmNeAgrtemm uutilisedEyNePWClinnioseniegNC vmerlW nms Cewn Eult commotiry i4mmHweumqW fiom tlKArtemeM 21FMC959



9PEDERAL MAR1TiME COMMISSION subsequent amendment tothe Agreements established the joint ratemaking procedures currently employed bythe proponent lines inimplementing the original agreement Agreement 8200 3which isbefore the Commission at this time would extend the Agreement asamended indefinitely By iuSeptember 131974 Order the Commission commenced aninvestiga tion into whether continuadon of the Agreement was necessitated bylegitimate ttansportation objectives and also approved the Agreement pendente lite topreserve the status quo Participating parties were the proponent lines the Commission sBuresu of Hearing Counsel Hearing Counsel and three port authorides the Port Authority of New York and New Jersey NYNnthe Maryland Port Admiaistration Maryland and the Port of Seattle Seattle which were granted leave tointervene Adminisuative Law Judge William Beasley Harris Presiding Officer issued anInidal Decision onDecember 11973 approving the Agreement until further order of the Commission with minor modificationa The approval was based onthe alleged public bcnefits instabilizing and maintaining the Far East trade from West and East Coast ports and inavoiding destrucdve rate compedtion lhePresiding Officer also attached importaace tothe long history of the Agreement and itsseries of previous short term approvals Seattle filed exceptions towhich all other parties excegt Maryland replied Oral argument was heard bythe Commission onApril 71976 THS AGREEMBNT The Agreement requires the PWC and FEC member lines tomeet regularly and authorizes the two conferences toagree tocreate or modify rates tariff rules or reguladons relapng tothe assessmont of rates or the eomputation of chacges Decisions are reached byaseparate vote of the memberahip of each conference quorum and voting roquirementa for each conference are governed bythe rospective cQnference agreements The Agreement also suthorizes the formation of joint committees which may diseuss rates and ot ter matters and affer recom mendadons tothe conferonces Thconferences aie reqyired under the Agree ment toexchange information with each other iecopies of their reapective tatiffa circulaza memoranda and minutes Esch conference isalso required upon receipt of requests byshippera Portariff reductions or for the establishment of ratea for new tarIff items tofuenish tothe othee conferense detailed infonma don concerning the shippers request Adecision toeffect atariff change requires notifreadoa Wthe other conference and atariff reducdon entiUes the ApmrM No 8200 3pproved Oclober 161968 The Prpidiny Offiar Impatd 1Mfolbwlny rondltlaiu 1IMAQram M6emadifiad anflec Nat PWC ovarland nta ore bued inPul onIntam tlon abWwd tran P8C punwnl roApemeM No 820U 3tIMAyraemenl roilecl Iheech confercnce rcky wtlratlwiafomutbnl roaivaham hippenreqwuln rqereducllom 31theCanm6 ionMprov Idedwid acapyoteuh mnferena uawl wyo utlpla uM4bot6 confa ence mdn Wnncad oPiMercantannce onl tNeR uMroblype commwica iau n41ef Prapab rwe ctlon 71r wmmrmormde 6nadeMM inIMApMnwntwaplunrdby tMrocad udcanxquaklY the cape Mthlc provlcion ieuaclw 71r IafamyUm roqulrod WMM1uN hed It1Nmw of ar omd ws xevwe7weiyM udmwunmom RPKk puWeublc fat per x0001M 4lavdpl vdue 1Npplnt PaM Polnt oPMin21FMC



PACIFIC WESTBOUND CONFERENCE AND THE FAR EAST CONFERENCE 961 conesponding conference tomake asimilar or lesser reduction Atariff increase entitles the corresponding conference tomake agreater or lesser increase or none at all the initiating conference may then further adjust or rescind itsaction tocorrespond with the action of the other conference When one conference establishes arate or when both conferences agree oncommodity rates for anew tariff item the Agreement requires that the initial difference bywhich the FEC rate may exceed the PWC rate shall not exceed 600per revenue ton nor shall itbeless than the accessorial charges assessed the commodiry bythe PWC member lines On established commodity rates where the FEC rate exceeds the PWC rate byless than the PWC accessorial charges PWC may adjust itsrate toreflect adifferential of not more than the accessorial charges where the FEC rate exceeds the PWC bymore than 600per revenue ton FEC may adjust itsrates toachieve adifferential of not less than 600The rate differential provisions donot apply tothe relationship between PWC overland rates and either PWC local rates or FEC rates When itisnot practicable toschedule ameeting the conferences are authorized bythe Agreement toconfer onrates rules and regulations byany means of communication provided that final action taken pursuant tosuch discussions berecorded and filed with the Commission within 30days The Agreement also preserves the right of each conference totake independent action When aconference determines that conditions affecting itsoperations require animmediate change initstariffs itmay dosoproviding that the corresponding conference isgiven 48to72hour advance notice POSITION OF THE PARTIES PWC FEC and NYNJ collectively Proponents all favor approval of the Agreement for essentially the same reasons eProponents contend that very little justification isrequired for approval because this isanextension of along standing previously approved agreement They allege that the Agreement inauthorizing price fixing and requiring inter conference exchange of information isnecessary toprevent all out rate competition between PWC and FEC Itsfundamental benefit Proponents claim isthat itserves asastabilizing influence for the North American Far East trade 10The exchange of information allegedly allows more intelligent ratemaking ensures accuracy of shipper information prevents whipsawing tactics of shippers and allows the conferences tobemore informed of and therefore more responsive toshippers needs Proponents also contend that the prescribed rate spread between PWC and FEC allows FEC 6Estimeted annual wnnegc 7Period ot movement eReason mmriff chenge including forcign compelilion ifany 9Manner inand date upon which the rate malter will becon idercd iifaaconkrcnce meming the scheduled dale of the meeting 10Any canmidee rccanmendetions with rapect toNe quest IIAny ollkr dsaof anintormaiive naturc mlative tolurequest Except faopen nta and cenain bulk commodily items which are specificaliy excluded from coverage bythe Agreement 46hours ifndice isgiven byulegrem end 72hours ifgiven byair maii ILese prties occasionelly preccnted siightly ditfering vitwpoinla bunnne of the difkrences isrclevant 101he Commission sdisposiGon of this proceeding Meryland filed irobriefs inNis proceeding This isalleged 1obepeniculeriy imponent bccause of the recrnt edvenl and grawth of containerization which invoives ircrcased apital inva mem and provi4s numerous opponunities whidden rate campetition inNe form of Aiffercnca incomplea and pxialized teriH rules



962 FEDERAL MARITIME COMMISSION tocompete effectively uithout there being apaeity of rates or such alarge differential inrates that destructive rate competition would result Seattle vigorously protests the specific rate differentials chosen bythe PWC and FEC claiming that the 600maximum spread istoo little Seattle argues that the FEC rates should besubstantially higher than PWC rates asWest Coast ports and shippers should benefit from lower costs reflecting their relative proximiry tothe Far East and the rates should more acwrately reflect the disparity incosts of services for eastern versus western ports and shippers Seattle sexceptions all refer toitsconclusions regazding the rate differentials Hearing Counsel argues that the Agreement sbenefits are overrated byPropo nents 6ut nonetheless concludes that the orderly exchange nf information and the establishment of arational differential between PWC and FEC rates justify the Agreement saltegedly limited anticompetitive effects DISCUSSION IUpon review of the entire record the Commission concludes for the reasons set forth below that the Agreement fails toachieve legidmate commercial jobjectives that would justify itsanticompatitive effects The Agreement will therefore bedisapproved 1Because the Agreement calls for the fizing of prices itconstitutes aper seviolation of section 1of the Sherman Antitrust Act 15USC1Anareemont which violates the antitrust laws isapprovable only ifitisrequired byaserious 1transportation need necessary tosecure important public benefits or infur therance of avalid regulatory purpose of the Shipping Act Federal Maritime Commission vAktiebolaget Svenska Amerika Ginien 390 US238 243 1468 iNone of the Agreement sall ged benefits issubstanual enough towaESant approval under these standards Proponents argue that the long history of short term approvals granted this Ageement marits the Agreement amore relaxed standard for justi ation atthis time However the Commission has previQUSly found that ahistory of prior appravals nnmatter haw long may beanindicaGon of nothing more or leae than afaiture toscrudniae operetions under the perticular agreement which failuro may or may not have ban justified inthe particular case Moroover aprior epproval under sw13nomatter how long ago granted may not beoomerted into avestod dght oPconpnued appraval slmply hecauae the parties wthe egreement desirc continued epproval lnvestlgaNon ojPassengtr Steamshtp Cwjer enees Regarding Trave Agents 10FMC2734n61966 qdsub nom Svenska supra Eaeh extension must stand alone and bejudged inlight of preseM circumstances Recent devel pments inthe trades eovered bythe Agreement make athorough review of itsjustiflcation particularly appropriate s1Seettle has nat M1own Iwwever how itor ony olher Wea1 Cwql intereau have euffered eaorcult of ihp SGDOmeximum differontipl nahas itpropoced amodifleetinn As mNou proviaionc of Ihe Aproemmt wahich Seanle henaobjectlon irecommends aoiwyev opproval rcquidny periodia Commicsion nview asoppmed wmuNfmiled exCncion aseouphl bythe Arcement spraponentx SpeciQcally Senle uuea Net Ihe Proeidiny Officm IImpraperly elloeeted the buNen of Juslificalion fmcontinuatlan of heexiating rete differontlols 2Ertoneouxly ooluded Nat the racard cantained InauRielent infomwqon Ioroqulro modlflc tion 3Feiled aevaluote Ne anticampetilive eftecl af 4Kdi faronlial provtslone 4Feiled mMd hal the West Cast pons and ahipperu ere di crimin udeyalnst acarpWt of the differcntialc iSBrtoneomly made thc Ayraement prceumptively pprovo6le and i6Fulad taMd tliet chmyed tnnepottation elrcumstencex rcquirc maditioetion of Ne Ayrcamant Stt iNYu et I3



PACIFIC WESTBOUND CONFERENCE AND THE FAR EAST CONFERENCE 963 Proponents argue that the proposed inter conference information confers animportant public benefit The exchange of information concerning the details of the shippers requests undoubtedly furnishes the carriers with useful market data What isdesirable tothe conferences however isnot necessarily aneed benefit or purpose which satisfies the Svenska requirements The repeated contentions inthe record that these open channels and the rate differentials prevent the inter conference competition from deteriorating into arate war aze neither self evident nor supported bythe record References toarate war inthe trade prior toWorld War IIdonot compensate for the absence of convincing evidence of such apossibility inthe trade at present or ifsuch circumstances did exist that this Agreement provides aremedy On the other hand there are several indications that destructive rate practices between the conferences are not likely tooccur The Agreement specifically does not apply tothe relationship between PWC overland rates and FEC rates yet the midwestern source cargo towhich PWC overland rates are most likely toapply isthe most probable source of competition between the two conferences Moreover inrecent yeazs t5there has been adramatic increase inintermodal transportation inthe trade particularly minilandbridge carriage westbound from East Coast ports 1eThe difference ininland areas served bythe conferences and the exclusion from the Agreement of overland rates open rates and certain bulk commodities greatly diminish any stabilizing effect the Agreement may have upon the trade generally Proponents contention that the rate differential provisions are necessary tothe stabiliry of the trade isparticularly unpersuasive The differential regulations asare all the provisions of the Agreement are subordinate tothe conferences right toindependent action Also they are merely permissive innature the confer ences are under noobligation tomeet or respond at all toeach other srate adjustment Itisapparent from areading of the Agreement that the 600per revenue ton maximum spread ismandatory only for new commodity items FEC counsel confirmed at oral argument that after arate has been ineffect for aslittle asone day the commodity item isnolonger new The continued existence of any particular differential therefore isnot mandated and the differential provisions are at best merely aguidel neWe aiso nde 1he1 Agreemenf No 10135 heFEC and PWC Discusxion AgreemeN already permil hemember lines ol lho econferences wdiuuss consider and agrce upon recommenda ions to1hconf rencex regnrding sev ral item nl mutual imerexr Agrxmen No IOUS ovedaps considerably 1he subjcet malter inihe inslnm Agreemem Agreement Na 10135 6which wnuld exend Agreem nt No 101 JSindefinitely was condilionally appmved bythe Cnmmi sion Ay order served Mnrch 231979 uhien mthe deleiion of iapmvisions amhorizing rate discussionv The ins anl rccord was compiled in1975 AnFEC applicalion for imermodal ralemaking authority wa denied inAgreemen Na l7Jnpnmnrnr reCnqfrrenrt fnr nnrmndal Authnriry FMCISSRR1685 119791 and hat cnnlerence herelnre ollen only pottdo poN urvice PWC has offered ovedanNOCP rales Irom Paci icpnn InheFur Enu since 1923 nnd wus grnmed imermodel ntemaking auihority in1976 Agrermml Nn 5796Pnri irWcthnundCnnlerenre Errensinn nl Auhnrirv nr lnrermnJnl Seci e19FMC289 16SRR159 1975 PWC pubiished amin Sridge Inri eflective Fchmnry I1977 nnJ PWC miniAridge cargo anmprises mincreasingly xubstamial portinn nl USPar Easl trade lee NorlhVnriJirTrode SnJvASt Repnn EMCm4Sand 18APWC interior iNetmodel Imicmbridg lariff wac fil donMny Itl 1978 bmwns volumarily cnncelled belore ilteu kef aLAgreement No 5796however aulhoriud individuel PWC member lines topuhli hindependem microhridge laritlc end nkwhave done xooffering urvice from Denver Chicago Mimrcapnlis SLPuul Kun asCily St Lnuis and Milwuukee The microbridge service hax yeloachieve Ihe same level of cnmmercial ncceptunce wilh shippen aehas minihrid eservice SaOral ArgumeN Transcript at J638When FECChairman Flynn was asked Inyouropininn iaramepread rcully nece ary Imean iuprnvi inn like the 5600prminion ecmally Mc sary hemslilied 1Nink ilacl anabnrom ur insnme depree usoihe level olulu pricings wilh regard tobMh Con ercnce AInitsabstract naessily 1have mixed maion liankty pec onnlly ITruns ripl at 5007





PACIFIC WESTBOUND CONFERENCE AND THE FAR EAST CONFERENCE 9ESCommissioner Karl EBakke dissenting For the reasons stated hereafter Idisagree with the conclusion of the majority that proponents have not met their burden of justifying approval of this Agreement under the standards of section 15The majority decision ispremised onarigid mechanistic application of the Svenska standards Because the Agreement calis for the fixing of prices itconstitutes aper seviolation of section 1of the Shertnan Antitrust Act ISUSC1Anagreement which violates the anitrus laws isapprovable only ifitisrequired byaserious Vansportation need necessary tosecure important public benefits or infurtherance of avalid regulatory purpose of the Shipping Act Federa Maririme Commissron vAktiebolaget Svenska Amerika Linien 390 US238 243 1968 None of the Agreement salleged benefits issubstantial enough towarrant approval under these standards Substantial isanequivocal word inany context but particulazly soinmaking factual determinations where the burden of persuasion justification requirement isflexible varying asadirect function of the degree of anticompeti tive effect The commission has long recognized that inconsidering anagree ment under the Svenska standazds the scope and depth of proof required may vary from case tocase inrelation tothe degree of invasion of the antitrust laws SeeAgreement No 8760 5Modification of the West Coast United States and Canadal ndia Pakistan Burma Ceylon Rate Agreement 17FMC611973 and Agreement No 5796Pacific Westbound Conference Extension of Authoriry for ntermodal Services 16SRR 159 19FMC289 1975 Indeed the DCCircuit Court of Appeals isof the same view InUSGines vFMC F2dDCCir 1978 itexpressly held that the extent of justification required for approval of anagreement under section 15depends upon the severity of the anticompetitive impact of the agreement not merely upon whether the agreement isor isnot aper seviolation of the antitrust laws But the fact that agiven practice isconsidered under arule of reason rather than asaper seviolation dces not mean that the dengers tocompetition inany particular circumstances are nuessarily lower clearly certain practices which are not per seviolations may depending upon the facts of the particular case restrict competition more severely than would per serestraints Slip opinion p16n31The facts of record inthis case cleazly demonstrate that even though the Agreement provides for concerted action onrates and the fixing of rate differ entials there are provisions that significantly diminish the present and potential anticompetitive impact of the Agreement onrate structures inthe trades involved The authority toagree onrates and rate differentials ispermissive only All activity under the Agreement issubject tothe right of each conference totake independent action Furthermore the Agreement affects only aportion of the cargo carcied bythe conferences itdces not apply toopen rate cargo including most commodities moving inbulk nor tooverland cargo carried byPWC Under these circumstances itseems tome that the quantum mark of justification required for approval under Svenska issomewhere at the lower end of the dipstick well immersed inthe facts of record concerning beneflts tobederived from approval Repon an0 Order P9



966 FEDBRAL MARITIME COMMISSION Inthis connection the majority opinion also fails togive any weight tothe fact that this Agreement has received prior Commission approvals over asubstantial number of years The statement that each extension must stand alone and hejudged inthe light of present circumstances 4appears tobesquarely at odds with recently stated Commission policy regarding the proper weight tobegiven ahistory of prior Commission approval InAgreement No 9929 3Pendente Lite Extension of Combi Line Non Lash Service Ordet onRemand served March 151979 the Commission stated eAbsent infom ation indicaNng that apreviously epproved acction 15arrangement with ademon strated record of commemial acceptance isunfair tocompating carriers porta or shippers the artangement scontinuation for afurther reasonable period of time iaematter which should ordinarily roault insection l3approval This isaneminently sensible position towhich violence should not and need inot bedone inthis case The continued past approval of this Agreement and the Iack of any substantial evidence that ithas operated inamanner inconsistent with the standards of secdon 15coupled with absence of any protest concerning anticompetitive effect should weigh strongly infavor of continued approval of the Agreement IIfurther disagree with the rather cavalier dismissal bythe majority of the pre World War IIrate war assome indication of what could now happen inthe trade absent continued approval of this Agreement The Agreement has been inforce since 1952 with one brief hiatus from 1965 to1968 Completely writing off pre agreement history of rate war conditions inthese trades places the proponents inthe difficult position of trying toprove anegative The fact that pre agreement rate war conditions irr these important Far East tradea have been avoided during aIngthy period of operations undsr Agreement Nos 8200 8200 1and 8200 2isarelevent factor weighing infavor of wntinued approval of Ehe Agreement Itisnot necessary that the proponents of this Agreement given itsrather limited anticompetiuve effects prove that absent approval of the Agreement the trades involved would deteriorate into arate war Inmy view itissufficient toshow ashas been done that the Agreement will continue tobeahealthy stabilizing influence onthe rate structures of the important trades covered bythese conferences Inconclusion itismy view that the record clearly dictates afinding that the orderly exchange of information and the maintenapce of arational relationship between the rate structures of these two competitive conferences isinthe public Repon eMOrder P10Slip Opinion D10Detpite tlie foCt that the aeement hobeen epprdved aiMineRecl ei e1972 with one briaf hi uehum I3w1Band Aynement 8300 3hubaen approved byvvlaa ordan of tha Commlc ion dna Ocw6er 161968 end lhe funhe fea tho PoII evidemiary heivin udInvetUpqon into Ne cantlnued epprvevabllity of Ayreemenl 8300 Ywu heyun InNic praceadiny onSeqem6er 131974 noputy huuryed thet ihe Ajrce ironl ehould 6edlaopproved uder tha nendudl oPuction 15The Ilmirod ar umenu of Ihe Pat of Seeple wilh mipcet rothe36 00diffaromlel betwaee PBC end PWC Initial nmo waro properly rcjec Mby AeAU1The impllcotion inFoanole 14onpeoe 11otthe Repon uMOrder thet condition lappravel of Arament No 10135 6on Merch 771979 wnte suUw iywhleh overl peeuthority eonlelned inAarcement 8300 iaincmrect The exchenpe and di oueeion of informetlan aMrccommendolians couaminy ananl Ieehnoloyicel Improvemente inercued eflicienaea inurvice fuei conurva iion environmanal nudiw end uppWi of hercuual body eystem permined 6yAyrument 10133 6ieeubeuntially diffeRnt from Ne nee dl cuuion uid yrament ulhodty covered byArcement 8200 i



PACIFIC WESTBOUND CONFERENCE AND THE FAR EAST CONFERENCE 967 interest This ispar icularly true at hepreseat time inlight of the changing competitive relationships between the conference trades arising from the recent and continuing growth of intermodalism Accordingly Iwould approve extension of the Agreement for afurther two year period subject tothe modifications recommended inthe Initial Decision SFRANCIS CHURNEY Secretary



FEDERAL MARITIME COMMISSION DocKET No 7129BATON ROUGE MARINE CONTRACTORS INC vCARGILL INCORPORATED Cargin Incorporated scharge tostevedores found tobereasonable within the meaning of section 17of the Shipping Act 1916 Edward SBagley for Complainant Saton Rouge Marine Contractors Inc Edward JSheppard Edward Schmeltzer and Vie or Anderson for Respondent Cargill lncorporated John Robert Ewers CDouglass Miller and Patricia Byrne for Hearing Counsel REPORT AND ORDER April 191979 Richard JDaschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke and James VDay Commissioners PROCEEDINGS This proceeding arose asaresult of acomplaint filed byBaton Rouge Marine Contractors Inc BARMA alleging that Cargill Incorporated Cargill had violated and continued toviolate sections 1516and 17Shipping Act 1916 the Act 46USC814 815 and 816 byunilaterally modifying alease agreement between Cargill and the Greater Baton Rouge Port Commission Port which agreement had previously been approved bythe Commission BARMA contended that the modification resulted inthe imposition of unlawful charges and conditions upon stevedoring companies conducting business at the marine grain elevator at Port Allen Louisiana and was not filed with the Commission asrequired bysection 15InaReport and Order served January 31975 inBaton Rouge Marine Contractors vCargill Inc 18FMC140 1975 the Commission found that Cargill simposition of charges and conditions did not constitute anunfiled modification of the lease agreement between Cargill and the Port While the Commission did not find aviolation of section 16itdid find that certain charges and conditions imposed byCargill onstevedores were not reasonably related tothe economic or commercial benefit derived bythose stevedores from their use of BYTHE COMMISSION Commiuioner lAIli Kanuk will iuue opinion ttI



BATON ROUGE MARINE VCARGILL 969 the facilities and services provided byCargill and thus constituted unjust and unreasonable practices inviolation of section 17The Commission remanded the proceedings for adetermination of aproper allocation formula based onthe actual benefits derived bystevedoring companies from their use of Cargill sterminal facilities and the appropriate charge against stevedores based thereon On February 121976 the United States Court of Appeals for the District of Columbia Circuit affirmed the Commission sdecision Cargill Inc vFederal Maritime Commission 530 F2d1062 DCCir cert denied 429 US868 1976 On November 301977 Administrative Law Judge William Beasley Harris Presiding Officer served aSupplemental Decision onRemand Remand Decision Iinresponse tothe Commission s1975 Report inwhich hecon cluded that the record was inadequate toresolve the issues raised bythat Report The Presiding Officer accordingly recommended that the proceeding bereopened and inthe alternative suggested other dispositions of the proceeding BARMA and Cargill excepted tothe Presiding Officer srecommended reopening The Commission sBureau of Hearing Counsel Hearing Counsel though opposed toreopening took the position that the very deficiencies which caused the Commission toremand this proceeding for further hearing still exist IOn April 41978 the Commission again remanded the proceeding noting that ifthe Presiding Officer deemed the record inadequate then the Presiding Officer should have sua sponte reopened the proceeding rather than issue his Supple mental Decision The Presiding Officer has now served asecond Supplemen tal Decision onRemand Remand Decision IIinwhich heconcludes that Cargill has failed topresent aproper allocation of the services and benefits tostevedores based onactual use which would justify acharge against stevedores other than asfound inthe Commission s1975 Report BARMA Cargill and Hearing Counsel have filed Exceptions tothe Presiding Officer sRemand Decision IIand Replies toExceptions THE REMAND DECISION IIInhis Remand Decision IIthe Presiding Officer found that Cargill had failed tojustify itsten cent per ton charge against stevedores 3He concluded that except tothe extent found lawful bythe Commission Cargill had failed toestablish that stevedores derive actual benefits from their use of Cargill sservices and facili ties Accordingly hefound that Cargill scharge could not bejustified byallocating apercentage of the cost of those services and facilities tostevedores 4IAlternatively Hearing Counsel urged the Commission toconsider the prevailing service and facilities charges inthF lUll asameasure of benefit and find CarIJiII scharge nollo beinviolation of section 17tAt the hearings held inresponse tothe Commission s1975 Report and remand only Cargill presented evidence At the second remand hearing held inresponse tothe Commission sApril 41978 Order of Remand Cargill advised that itscost analysis 8freas type study had been fully presented 10the extent that such was available Cargill had nOl done afull scale Freas sludy Because the Presiding Officer believed hewas constrained bythe Commission s1915 Report hewould nol permil Cargill tointroduce any further evidence inlended tojustify Cargill sservice and facililies charge onavalue of service or prevailing practice inthe area basis The Presiding Officer did however accepl Cargill soffer of proof and closed the record On August 151911 Cargill increased itsservice and facilities charge tostevedores from 8cents toten cents per ton As used inrIIis Report rile term stevedore refers 10rIIat entity which contraclslO load grain vessels Itshould nol beconfused with the stevedores employees the longshoreworkers who actually perform the loading operalions



970 FEDERAL MARITIME COMMISSION

The Presiding Officer also determined that the charge against stevedores was not

justified on a cost of service basis a Freas type study or on a value of

service or prevailing practice in the area basis as proposed by Cargill and

Hearing Counsel

The Presiding Officer found that productivity is presently the major factor in

determining the worth or value of an elevator to a stevedore He also found that

of the nine grain elevators on the Mississippi River in Louisiana Cargill s Baton

Rouge facility ranks third along with five others in terms of productivity
Cargill s elevator at Baton Rouge can deliver on the average 1000 to 1100 tons of

grain per hour and can reach a peak of 1500 tons per hour This throughput is

surpassed only by Cargill s elevator at Reserve Louisiana 1700 to 1900 tons per
hour and the Bunge Corporation s elevator at Destrehan Louisiana on the

average 1200 to 1300 tons per hour The Public Grain Elevator at New Orleans

delivers grain on the average of 600 tons per hour and is the least productive The

Presiding Officer also determined that although the productivity of the elevators

varies all are similarly constructed and charge stevedores at least ten cents per
ton of grain loaded as a service and facilities charge

Stevedores operating at Louisiana elevators were found to have one major
cost the wages of the longshoreworkers hired to load a vessel In this regard
the Presiding Officer noted that under the existing labor contract with the

International Longshoremen s Association ILA Rogers Terminal Shipping
Corporation Rogers and every other Mississippi River grain stevedore is

required to pay each longshoreworker hired a six hour minimum guarantee each

time the longshoreworker is employed except at the public elevator at New

Orleans and Cargill s Baton Rouge elevator where the minimum guarantee is

four hours The ILA contract further provides that one gang will be assigned to

each spout The Presiding Officer found that at Baton Rouge the basic gang
consists of five men while at the other elevators on the Mississippi River in

Louisiana the basic gang consists of eight men

In the remand yroceedings before the Presiding Officer Cargill argued that its

services and facilities charge had been justified on a cost of service basis

through the testimony of Messrs Linnekin Mabrey and Graving Cargill also

contended that this testimony justified its service and facilities charge on a

prevailing practice in the area basis and on a value of service to the stevedOre

basis Hearing Counsel agreed that Cargill s charge is reasonable because of the

benefits derived by the stevedores from the use of the facilities and because

Cargill s charges are consistent with the prevailing practice in the area
lo The

I
Productivity is defined as Ihe amount of grain r hour thai an elevator caR deliver to the stevedore for loadln aboard a vessel

The other elevators competing with Cargill al Balon Rouge lire St Charles Grain Elevator Company Destrehan La Farmers

Expo Company Ama La Continental Orain Company We lweBo La Missluippi RivcrOrain Elevator Inc Myrtle Orove La

Cargill Inc
Reserve La The Public Grain Elevator of New Orleans Inc New Orleans La and The Bunae Corporation

Destrehan La

T

ROJers is a wholly owned subsid ary of Carlill and operates as a leneral cargo and grain stevedoreslPmshlp agent with operative
offices at Baton Roule Louisiana

Stevedores pay 121 per hour for onC lanl and 191 pelr hour for two an lat Baton Roule

At the other elevators stevedores pay 163 per stevedorina an

If Hearln Counsel took this same position on exception to the Remand Decision I However on exception to the Remand Decision

II Hearlnl Counselsu ests th t the Commlnlon luue section 21 orders 10 the ather elevatora in the area to determine their ratemaklng
practices before adopting the prevailinl practice in the area basis as the standard for measuring ClUglll s charges

21 F M C



BATON ROUGE MARINE VCARGILL 971 Presiding Officer rejected Cargill and Hearing Counsel sargument onthe ground that the evidence and the theories relied upon bythose parties did not conform tothe Commission sremand directive inits1975 Report Thus heexplained inhis Remand Decision IIThere islacking valid testimony astothe regulatory reasonableness or public interest aswell asconfonnity with the Commission sdirective initsJanuary 31975 Order herein that the allocation of services and facilities benefits tostevedores bebased onactual use asoutlined therein Itisvery interesting tonote that there are nofacts astothe actual use of services and facilities pointed out or stressed byCargill only theories are expounded The grounds for the ten cents charge not having confonned tothe Commission sdirective nor having applied the facts of the case tothem or acceptable or valid regulatory tests at least should beand are regarded asunsatisfactory ifnot arbitrary and without support under the facts and circumstances ofthis case Remand Decision IIat 14Accordingly the Presiding Officer inhis Remand Decision IIfound that Cargill had failed tojustify acharge against stevedores other than asapproved bythe Commission inits1975 Report The Presiding Officer accordingly directed Cargill tosupply tothe Commission within 30days of his decision complete annual records astothe charges imposed onthe stevedores soastoaid the Managing Director and the Commission inassessing the charges He also directed Cargill tosuggest tothe Managing Director and the Commission how the charges should becollected aswell asmanagement and reporting procedures covering the sum collected Remand Decision IIat p24POSITIONS OF THE PARTIES Hearing Counsel Hearing Counsel argues that Mr Linnekin sstudies and testimony contain the same deficiencies asfound bythe Commission inits1975 Report However Hearing Counsel submits that aFreas type study need not beapplied toCargill sBaton Rouge operations Insupport of this position Hearing Counsel points out that both the Court of Appeals initsdecision onreview of the Commission s1975 Report inthis proceeding and the Commission initsdecision inCrown Steel Sales Inc vChicago Marine Terminal Association 12FMC353 374 found that aFreas type study allocating cost and benefits isacademic because the costs are passed ontothe consumer inany event Hearing Counsel notes that the Commission has inthe past recognized that costs are but one factor indetermining the reasonableness of ocean freight rates Inthe Matter of Discounting ContractlNoncontract Rates Pursuant tothe Provi sions of Item 375 Note 2of the India Pakistan Ceylon and Burma Outward Freight Conference Tariff No 1012FMC2023Hearing Counsel therefore agrees with Cargill that the Commission should measure the reasonableness of Cargill scharges onthe basis that itisless than the prevailing charge inthe area for comparable services and facilities However although Hearing Counsel initsexceptions tothe Remand Decision Iurged the Commission tofind Cargill scharge reasonable based onaprevailing practice basis itnow submits that the record isinadequate tosupport such afinding Hearing Counsel therefore suggests the following alternatives IIEltctplions 10the Remand Decision Iare not separately discussed here however those exceptions are essentially similar tothose that have been filed tothe Remand Decision II



972 FEDERAL MARITIME COMMISSION 1The Commission hold this case inabeyance and institute aCommission investigation toestablish alternative standards for determining the reasonableness of service and facilities charges 2The Commission reopen the proceeding for the limited purpose of taking evidence onCargill sdominant elevator theory and 3The Commission hold the case inabeyance and direct section 21orders toother elevators inorder todetermine whether the dominant elevator theory or analternative theory of rate making isappropriate Hearing Counsel favors the third alternative because itwould possibly require the least amount of time Hearing Counsel submits that Cargill has failed toestablish that astevedore sproductivity ieastevedore sprofit varies with the elevator sinvestment cost and facilities Itnotes that productivity isaffected bythe type and grade of the grain being delivered and byconditions inthe headhouse Additionally Hearing Counsel points out that while Cargill produced evidence which indicates that Rogers makes aprofit at all of the Mississippi elevators and that productivity istied toprofits Cargill sevidence further indicates that stevedoring charges donot vary with the productivity of each elevator Hearing Counsel notes that infact Rogers charges more at Cargill sBaton Rouge facility than itdoes at any other elevator including those that are allegedly more productive Hearing Counsel dismisses Mr Linnekin s9545allocation asbeing arbitrary and incomplete disregard of the Commission s1975 Report Finally Hearing Counsel submits that the Presiding Officer properly resisted BARMA ssecondary boycott allegation byrefusing toaccept itsamended complaint Hearing Counsel argues that BARMA ssecondary boycott claim isderived from the alleged section 15and 16violations raised byBARMA initsoriginal complaint inthis proceeding and relates toBARMA sinitial proposed findings offact Therefore Hearing Counsel submits that the Commis sion has already considered and disposed of BARMA ssecondary boycott claim BARMA BARMA continues toinsist that the Commission never addressed the second ary boycott issue raised initsoriginal complaint BARMA argues that 1the Commission erred indenying itsPetition for Reconsideration and indenying BARMA sappeal from the Presiding Officer sdismissal of BARMA ssupple mental and amended complaint see the Commission sOrder of November 21977 and 2the Commission sOffice of the Secretary erred innot accepting afurther amended and supplemental complaint which allegedly raised the second ary boycott issue BARMA also excepts tothe Presiding Officer sfinding that Cargill may assess some charge against stevedores based upon services and facilities which the Commission found inits1975 Report tobeproperly attributable tostevedores BARMA argues that the Commission sfinding that Cargill could assen acharge based inpart onthe cost of utilities and overhead was dependent onCargill establishing that other costs associated with the elevator were properly attributable tostevedores BARMA agrees with the Presiding Officer sfinding that Cargill has failed tojustify the allocation of any other elevator cost tostevedores other than asfound reasonable bythe Commission BARMA there 11C1t



BATON ROUGE MARINE VCARGILL 973 fore concludes that there should not beany charges assessed against stevedores at Cargill sBaton Rouge facility 12BARMA maintains that the facts and theories relied upon byCargill and presumably Hearing Counsel inthis remand proceeding tosupport Cargill sservice and facilities charge are the same facts and theories relied upon and rejected bythe Commission inthe original 1972 proceeding 13BARMA argues that the prevailing practice dominant carrier theory cannot beapplied here for that theory requires adominant force and competition between the entities inthe service area This requirement has alIegedly not been met here because there isnot adominant elevator onthe Mississippi and the only competition onthe Mississippi isbetween the stevedores and not the elevators Finally BARMA submits that Cargill has failed tojustify itscharges onany theory and has infact ignored the 1975 decision which BARMA submits isres judicata BARMA points out that Mr Linnekin admitted that hedid not folIow the Commission s1975 decision inreducing his alIocations tostevedores BARMA views the Commission s1975 Report and the Court of Appeals deci sion affirming that Report asholding that the charges tostevedores can only bebased upon benefits derived from actual use Furthermore BARMA submits that inany event Cargill sown evidence indicates that elevator efficiency productivity isnot aconclusive factor indetermining the worth or profitability toastevedore because Rogers charges more for itsstevedoring services at Cargill sBaton Rouge elevator than itdoes at Farmer sExport although the average productivity of the two elevators isthe same BARMA also cites Mr Mabrey stestimony that productivity iscontingent not only upon the speed of the conveyor belts but also the conditions inthe headhouse BARMA concludes that acharge against stevedores isinviolation of the Commission srules and past precedent and nores that even Mr Linnekin testified that but for Cargill slease hewould have preferred toalIocate the cost of the shipping galIery and wharf tothe vessel ashas previously been done inthe port industry FinalIy BARMA states that this litigation has gone onlong enough and should not now bepostponed assuggested byHearing Counsel CARGIll Cargill takes the position that the Presiding Officer erred infailing toconsider factors other than the costs of services and facilities indetermining the rea sonableness of itscharge Cargill argues that even ifit had not justified itscharges onacost of service basis apoint itdoes not concede there isevidence inthe record and other available evidence which Cargill was not permitted toproduce which establishes the reasonableness of Cargill sservice and facilities charge onaprevailing practice inthe area basis Cargill submits that the Commission has recognized other factors including the value of service and the prevailing 1Inthe allctDative BARMA asserts thai ifacharp ismade pinsl stevedores based onthe utilities and overhead allocations approved bythe Commission such acharp would only amount toseven tenths of acenl per Ion based upon 1976 crop figures IISARMA nocea that inthe oriliul proceeding Cargill presented testimony 10show that other elevators onthe Mississippi had instituted services aDd facilities charae against stevedores and that these charJes were lenerally equivalent tothe charges and facilities at CarJiIl Baton Rouge etevator BARMA also points out that Hearing Counsel inthe original proceeding contested Cargill sprevailins practke theory onseveral grounds includilla tlllevaocy and lack of evidence with respect tothe dmilarity between the other elevatorS onthe Mississippi and CarJill sBaton Roule facility



974 FEDERAL MARITIME COMMISSION practice inthe area asproper standards tomeasure the reasonableness of terminal rates Investigation of Ocean Rate Structures 12FMC3456571968 Crown Steel Sales vPort of Chicago Marine TerminalAssn 12FMC353 375 1967 and Evans Cooperage Inc vBoard of Commissioners of the Port of New Orleans 6FMB415 1961 InCargill sview the record inthis proceeding clearly establishes the reasonableness of itsservice and facilities charge Cargill argues that the Presiding Officer inhis Remand Decision IIfound all the necessary facts tosupport afinding that itscharge was reasonable onavalue of service or prevailing practice inthe area basis yet improperly failed tosofind Thus Cargill cites the Presiding Officer sfindings that productivity isnow the major factor indetermining the worth or value of anelevator toastevedore that elevators onthe Mississippi vary astoproductivity yet all of these elevators charge aten cents per ton service and facilities charge tostevedores for compara ble services and that the stevedores per hour revenue increases with the number of tons of grain loaded because the hourly wages of longshoreworkers are fixed Cargill maintains that BARMA isbarred bythe doctrine of res judicata and doctrine of the lawof the case from attempting torelitigate through the guise of itssupplemental and amended complaints issues which have previously been considered bythe Commission and the Court of Appeals Cargill likewise argues that the doctrine of res judicata bars BARMA from now urging the Commission tofind that Cargill may not assess any charge against stevedores DISCUSSION The threshold issue presented for our consideration iswhether the Commission intended byits1975 Report tolimit Cargill sproof onremand tocost alloca tions developed through aFreas type study based upon benefits realized bystevedores from their actual use of Cargill sfacilities Ifthe Commission did not intend tosolimit Cargill sproof we must then determine ifthe evidence Cargill has presented onremand isnevertheless adequate tosupport afinding that itscharge tostevedores isreasonable within the meaning of section 17of the Act For the reasons set forth herein we conclude that the Commission did not intend tolimit Cargill sproof and that Cargill has proved through the evidence presented the reasonableness of itscharges tostevedores within the meaning of section 17Inits1975 Report the Commission found Cargill scharges asassessed against stevedores unreasonable within the meaning of section 17and directed that the proceeding beremanded todetermine the proper charge tobeassessed against stevedores The Court of Appeals inaffirming the Commission sulti mate holding and itsapplication of the actual use analysis of the section 17standard noted the finding of the Supreme Court inVolkswagenwerk Ak tiengesellschaft vFederal Maritime Commission 390 US261 19LEd2nd 1090 1968 that EJven though the benefits received are clearly substantial the proper inquiry under section 17isinaword whether the charge levied isreasonably related tothe service rendered I14Cargill MvFNlmll Marlr mCommlulon 530 f2d1062 at 1068 1976 c



BATON ROUGE MARINE VCARGILL 975 Thus although the Commission s1975 Report found that Cargill scharges were unreasonable based upon Cargill sevidence of actual use we donot believe that actual use isthe only basis which may beused todetermine ifacharge isreasonably related tothe service rendered for the purpose of section 17Such conclusion isnot inconsistent with our 1975 Report nor with the Court of Appeals decision onreview of that Report While the Commission s1975 Report may have anticipated that Cargill onremand would supplement itsevidence of actual use the Commission could not have intended toabrogate the Congressionally enacted standards of section 17asinterpreted bythe Supreme Court inVolkswagenwerk supra Indeed the Commission and itsprede cessors have previously recognized that costs are but one factor indetermining the reasonableness of terminal rates17 and carrier rates Sunder section 17The Commission therefore did not intend byits1975 Report tolimit Cargill sproof onremand toacost allocation developed through aFreas type study based upon the benefits realized bystevedores through their actual use of Cargill sservices and facilities Having sofound we must now determine ifCargill has demonstrated byany recognized standard that itscharge isreasonably related tothe services rendered Volkswagenwerk supra The resolution of this issue turns inpart onaspecific finding made bythe Commission inits1975 Report which must beclarified inview of the uncontroverted evidence developed onremand Inits1975 Report the Commission found that stevedores donot benefit from their use of the shipping gallery tothe same extent asdothe cargo and the vessel The Commission explained that Itcan beargued that the speed and efficiency of the shipping gaJlery works tothe detriment of stevedores providing shorter working hours byfewer men and therefore less revenues tothe stevedores 18FMCat 162 Emphasis added Upon reflection we find that argument wanting While the speed and effi ciency of the shipping gallery may work tothe detriment of the longshoreworkers aninterest not inissue inthis proceeding the record onremand clearly establishes that stevedoring companies doderive benefits from the expeditious and efficient operation of the shipping gallery byreducing their major cost the hourly wages of the longshoreworkers hired toload the vessels Cargill established through the uncontroverted testimony of Mr Mabrey that the productivity of the elevator interms of delivery capability isthe major ifnot the sole factor indetermining the value of anelevator toastevedore This isdue tothe fact that stevedores generally charge their customers aflat rate per ton IThai the Commission limited itsanalysis toactual use inits197 Report isconsistent with Cargill sproof for the Commission advised that itwould cxamineonly the factors which were used the benefits derived bystevedores for the use of Cargill sfacilities for which itcontends itshould bereimbursed todetermine the charge astothe reasonableness of each such factor 18FMCal 161 emphasis added Indeed the court itself noted inresponse tothe arguments of the Depment of Justice that the Commission s1973 Report suggested that the Commission would approve Cargill scharge ongrounds other than actual use Cargill InCsupra 1065 1066 1071 Crown SISal sInc flai vPort of Chicago Marine Tminal Association et al 12FMC352 372 375 1967 local practice Evans Coop age Inc vBoard ofCommission solth Port of New Orleans 6FMB415 419 1961 prevailing practice Tminal Ralf SlruC luCulifornia ParIs 3FMB57591948 value of service and other factors which must beconsidered indetermining the level of rates IEgAllantic Rfining Company vEUman und Rucknoll St allUhip Company Ltd IUSSB242 252 1932 value of service



976 FEDERAL MARITIME COMMISSION 1for each ton of grain loaded and have one major cost the wages of the longshoreworkers hired toload the vesse Thus the record developed onremand supports the finding that tothe extent the shipping gallery provides the principal means bywhich stevedores may minimize their costs while increasing revenues itserves tobenefit rather than harm them The shipping gallery provides the stevedoring company amethod bywhich itmay relatively quickly and easily earn itsflat rate per ton loaded while simultaneously minimizing itsmajor cost wages Because the productivity of the shipping gallery relates directly tothe productivity of the stevedores we find that stevedores derive benefits from their actual use of that facility and that aportion of the cost of the shipping gallery isproperly attributable tothem loInreaching the above conclusion we are aware that there isevidence of record that Rogers charges more at Cargill sBaton Rouge facility than itdoes at equally productive elevators We believe however that this anomaly isattributable tothe competitive nuances of rate setting inthe stevedoring industry generally amatter beyond the scope of this proceeding Thus Mr James FCarrier testified at the original hearings inthis proceeding that prior tothe utilization of the shipping gallery when the grain was carried byhand tothe vessel stevedoring rates per ton loaded produced aprofit tothe stevedores of approximately 75cents per ton but that after the construction of the shipping gallery stevedores reduced their per ton rate toalevel which at least at the time the testimony was taken yielded aprofit of only approximately two cents per ton 1I While we might speculate astothe basis for Rogers drastic rate reduction and proportionate reduction of profits we need not dosohere inview of the fact that the uncontroverted evidence developed onremand establishes that the speed and efficiency of the shipping gallery does reduce the stevedores major cost labor with aresultant increase inrevenue We shall now direct our attention tothegrain dock wharf The Commission inits1975 Report concluded that Cargill scharge insofar asthe charge was based upon the allocations of the cost of the graindock wharf was 1munreasonable practice within the meaning of section 1711On remand although Cargill through the testimony of Mr Linnekin indicates that itmodifiedtheallocation of the cost of the grain dock wharf Mr Linnekin nevertheless assigned 95of that cost asopposed to100 inthe original hearing tothe stevedoring function While the testimony and other evidence onthis point isnot totally clear Mr IIt8ecauae the lltey chll JlI ntrate pet ton loaded IInow BppeU ldla the speed and efficiency of the shlppln lllry donot benen CIII OAwblve htretOf orttxplllned lOeIion 17requ lrtlllhll we mellurtlhe 81onab 1of Iennlnal lllteI bydttermlnin lfihe hvplc lc4l IIlylIli1od imIIIlI4toNd In1111 pniooedI we hov flOln III ermhlIIaIon hly rei Ibee oflhe pie e1I pnIIoo IIhe oMbee ofUIofitle icrvl provl Accordinaly Ivn1Mfact thiI PtnII pI40lUllocllionlm 1IOf lilt product oflmmuta61e equadonl we shan not qunll Ith11lfI of sill loIlory 11111 srelllrl Impenl pertI ululy IOOIIIII exmt wauld lIII YI AOUltfal purpoH inthll proottdi Inany venti unolld bIht COUI lOr AppHl itmIku nodUr inthe towIhe oflhepel Iotorle Ihe lMnlhe Ifor IIIUlev hvpwlU bydie ulllmace blnetk lary of the aervlCtl Iht COQIUmer ardltu of whether the stevedore IIemployed byand paid inthe Rl ltInatanCt bydie vu1or hipper Carsil IIft IIprll 111068 IIInthe rwlnlnd procttdi whiJt Mr Mabrt IIIIlftod lIta Roten makes profit onall III llevedQrin tmllIOlionl hodid nOl 1Ilopn 1per ton pmfIl 1be Commillian found lbltto the extent tht rain dock wharf IlIoclllon Included the UHoflhl barp unlOldin faCility the pile clUlIon the duIt CoIleetlon lytIfm and ChI paula toIXllnlllHllNblt plnlt clflo or vIiteonalitUIeI anunreuqnable prac tict unellr SKtion 17BulOlf ROIIIl Marl COIftrar MI supra al 163
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Linnekin seems to have made this allocation by applying his judgment 23
to the

entire costs involved in the construction of the grain dock wharf except for the

cost of the barge unloading facilities situated on the wharf

While the cost of the grain dock wharf is one factor to be considered in

determining the reasonableness of Cargill s charge to stevedores there are other

factors which must be evaluated in determining the reasonableness of Cargill s

total charge for the use of its services and facilities For this reason and because

Mr Linnekin considered cost associated with unloading operations we shall

only consider Mr Linnekin s judgment with respect to the benefits derived by
stevedores from their use of the grain dock wharf

We turn then to an examination ofthe benefits derived by stevedores from their

use of the grain dock wharf The grain dock wharf houses the supports for the

spouts that are used to load the holds of the vessel The five spouts which are at

the river end of the shipping gallery and which are supported by the grain
dock wharf are extended withdrawn and moved from hold to hold by a Cargill
employee at the direction of the stevedoring company s employees Accord

ingly at least to the extent the grain dock wharf provides support for the spouts
it provides actual benefits to stevedores Further and as found by the Commis

sion in its 1975 Report the grain dock wharf provides benefits to stevedores by
providing ingress and egress for their employees during loading operations
Finally because the wharf pilings provide the physical support for the grain dock

wharf which in turn supports the facilities discussed above we find that the

stevedores derive benefits from those pilings Therefore because the grain
dock wharf like the shipping gallery serves to increase the productivity of the

stevedoring companies we find that the stevedoring companies derive benefits

from their use and dependency on the grain dock wharf and that a portion of the

cost of the grain dock wharf is therefore properly allocable to them

The final matter to be considered is the liaison cost associated with Cargill s

service and facilities charge to the stevedoring companies Mr Lloyd Graving
testified that Cargill employed a spoutman who at the direction of the

stevedoring company s employees raises and lowers the spouts to the holds of

the vessel moves the spouts from hold to hold and increases and decreases the

flow of grain This activity relates directly to the stevedores loading responsibil
ity and contributes to their productivity for the spoutman makes it possible
for the stevedore to utilize the speed and efficiency of the shipping gallery and

quickly and efficiently load the vessel Accordingly we find the cost of the

spoutman to be properly attributable to stevedores
U As the Cnun af Appeals noted in CUTHill uprfl note IJ atl069 lhe rrearonnula b nol an immulableequalion hut I Rlather it

b a loCI ofprinciples which when combined with the judxmtnt of a trained analyst provides a reasonable assessment of cosl and a lair

and reasonable aUneauion of thost cnsls Emphasi s added

u
Except 10 the ellleR il relates 10 the harge unloadin raeililies the record on remand IS nol sufficicnlly dear 10 allow us to

determine with specificilY those clements of the IJrain dock wharf which were nol considered by Mr Linnekin on remand likewise

the record does ROC detail all the elements of the rain dock wharf Mr Linnekin did consider in making his allocations The record does

indicate lhat he considered the pilinls thatlhe wharf is on the portion 01 the dock on which barges are moored during unloading

operations and the walkways used by Ihe personnel of Carlill who unload the barles Based on Mr Linnekin s testimony and

other eviderKe in this proccedinl itlllso appears that Mr linnekin took inlo consideration the loadinspools that are supported by the

wharf for they provide the means by which the stevedorinl companies actually 100dd the vessel Mr linnekin also testified that he

considered1he walkways used by personnelllfCarlill who unload the barges We believe thai these are the same walkways which

die Commission round in its 197 Report 10 be benelicialto the stevedores by providing a means ollOgress and egress during loading

operations
II As wilh the shipping Balery see footnote 20 I UpJ we do nol believe it necessary 10 quantify the sprciliC percenlage of the grain

dock wharf costs that are auribulable to the oolevedoring companies

977



978 FEDERAL MARITIME COMMISSION We also find the cost of asecond Cargill employee who isengaged inliaison activities tobeproperly allocable tothe stevedore This Cargill employee relays messages toand from the stevedore responds toinquiries regarding vessels scheduled tocall at the elevator and provides the stevedore with information relating tospecific operations and conditions Itappears from the record evidence onremand that the allocation of 10of this employee ssalary tothe stevedoring function iscommensurate with the services provided Having found that stevedores derive benefits from the use of Cargill sservices and facilities for which they may becharged we must now determine whether Cargill spresent charge tostevedores of ten cents per ton isunjust or unreason able within the meaning of section 17of the Act For the reasons stated below we conclude that the record isinsufficient tosupport afinding that Cargill scharge tostevedores isviolative of section 17As we have heretofore indicated costs are but one factor inmeasuring the reasonableness of terminal rates Where ashere costs and benefits are identifi able but not readily allocable the Commission must consider other rate making factors tomeasure the reasonableness of the rates inissue The services and facilities provided byCargill tothe stevedore relate directly tostevedore sproductivity and hence profitability for the stevedoring companies charge their customers onaton loaded basis Itfollows therefore that Cargill sservices and facilities are of value tothe stevedore tothe extent these facilities and services provide the means bywhich stevedoring revenue isearned while minimizing the stevedore sprinciple cost iethe wages of the longshore workers hired toload the vessel While the services and facilities inissue inthis proceeding have not been allocated tostevedores inpast Commission proceedings the rate making process at individulll ports whether or not based upon the Freas Formula must bevaried torecognize local differences inpractices procedures and objectives Crown Steel Sales supra at 372 Inthis proceeding the record clearly estab lishes that the local practice and custom inthe area istoassess acharge against the stevedores for the services and facilities provided Indeed the record onremand reveals that all of the grain elevators onthe Mississippi River assess aten cents per ton service and facilities charge against stevedores This not only supports our finding that acharge against stevedores isanestablished local practice but also militates infavor of Cargill scharge being reasonably related tothe value and benefits derived bythe stevedores from their use of Cargill sservices and facilities The record onremand establishes that these elevators which compete for grain sales are generally similarly construc ted and provide the stevedoring companies the same measure of benefit and value asprovided byCargill sBaton ROlge facility Each of the competing elevators provides the stevedores albeit invarying degrees the means with which they may quickly and efficiently 10lld the vessel thus earning their charges while minimizing their costs We therefore find that when the value of this serVice isconsidered inconneC tion with the benefits derived bystevedoring companies and the local custom and practice inthe area Cargill scharge of ten cents per ton tothose companies is



BATON ROUGE MARINE VCARGILL 979 reasonably related tothe services provided and therefore isnot unjust or unrea sonable within the meaning of section 17of the Shipping Act 1916 Inreaching our decision we have considered the entire record developed inthis proceeding Though we deem itunnecessary toexpressly address each matter raised onexception we nevertheless believe itappropriate tobriefly discuss two issues raised byBARMA sexceptions First BARMA argues that the Presiding Officer failed tofind that Cargill may not assess any charges against stevedores including charges for the cost of water toilets telephones and utilities BARMA sargument squarely contradicts the Commission s1975 Re port the Court of Appeals decision and our Order of November 21977 denying Hearing Counsel sMotion toEnforce Inits1975 Report the Commis sion clearly found that the allocation tostevedores of 933 per year for water toilets telephones and utilities does not appear tobesounreasonable astojustify disapproval pursuant tosection 17Baton Rouge Marine Contractors Inc supra at 163 Furthermore asnoted inour November 21977 Order and asspecifically recognized bythe Court of Appeals the Commission found inits1975 Report that certain of Cargill sallocations tostevedores were not unreason able within the meaning of section 17and that the Commission s1975 Report should not beconstrued toprohibit Cargill from filing the tariff carrying charges consistent with section 17and the Commission srulings thereon Cargill supra at 1070 BARMA sexception tothe contrary istherefore denied Also rejected isBARMA sexception that the Commission the Presiding Officer and the Office of the Secretary have all erroneously failed togive consideration tothe secondary boycott issue raised inBARMA soriginal and amended complaints BARMA ssecondary boycott allegation was first raised inBARMA soriginal complaint and was subsumed with BARMA sallegations of sections 15and 16violations The matter was investigated bythe Commission initsinitial consideration of the sections 15and 16allegations inthis proceeding This same secondary boycott allegation was again rejected bythe Commission onNovember 21977 when itdenied BARMA sPetition for Reconsideration Having found Cargill scharge tostevedoring companies tobereasonabaly related tothe services rendered and not shown tobeunjust or unreasonable within the meaning of section 17of the Shipping Act 1916 46VSC816 ItisOrdered that this proceeding bediscontinued Commissioner Leslie Kanuk concurring and dissenting inpart Vpon review of the Report and Order Iamcompelled todissent inpart As noted bythe majority the Commission has considered certain aspects of this case previously and has had itsdecision affirmed bythe Court of Appeals for the District of Columbia Circuit Cargill Inc vFederal Maritime Com n174 VSApp DC210 1976 530 F2d1062 1976 cert denied 429 VS868 1976 For reasons not adequately articulated the Commission has now stepped away from the approach affirmed bythe Court in1976 Iconcur inthe majority srejection of BARMA sargument that nocharges may beassessed against stevedores Moreover Idonot except tothe majority srejection of the secondary boycott issue raised inBARMA spleadings Iagree with the majority that the stevedore can potentially realize certain financial



980 FEDERAL MARITIME COMMISSION benefits from the operation othe grain elevator My difference of opinion isbased onthe fact that the record inthis proceeding does not document that such afinancial benefit actually exists and therefore whether auser charge isactually warranted and what would beafair and reasonable charge ifsuch abenefit does infact exist The Commission earlier determined that the assessment of terminal charges which did not accurately reflect actual user benefits represented anunreasonable practice under section 17of the Shipping Act 1916 46USC816 This position was upheLd bythe Court of Appeals The record inthis proceeding contains noexposition of the relative benefits accruing tostevedores and other segments of the distribution channel We have before usnoindication from the record that increased efficiencies at this elevatOr have actually resulted inincreased profits tothe stevedore The record reveals nocomparison of relative benefits between vessels stevedores and other beneficiaries of this facility The majority report relies heavily onwhat itfiews tobeanestablished local practice Report at 27assupport for the assessment of charges against stevedores Itpreviously has been abedrock position of this agency tl1J1t charges such asthose assessed here must reflect actual use SeeVolkswagenwerk Ak tiengesellschaft vFederal Maritime Commission 390 US261 1968 Pacific Northwest Tidewater Elevators Association IIFMC369 388 1968 The question before usinsection 17casesls whether the charge levied isreasonably related tothe services rendered Volkswagenwerk supra al390 US282 Ifapproaches other than actuaL use are employed the results still must bear areasonable relationship totkose which would have been achieved bycomparing the value of senice rendered tothe charge assessed Actual llse isnot amagical concept itismerely asound wmmonosensemetllOp oflesting rate practices apinst the requirement8c of section 17Ithas the further advantage of having passed muster before the Court cof Appeals inthe Districtof Colllmbia Circuit Theeadier Commission Report and the Court of Appeals decision establisb that tbe allocation of charges amongtbe vanouJ sers of theCaraill facility isimportentdl o8portion ofthcCourt sdec O1l otJul1y quoted bythe majority itwas stated that One can make the economic araumentthaUhere isnocliffi nlDceJMheJo nSfI ftwhelileNhe cost Of the Srain elovalor ischarspd toyedole ratl etban yesst because the charlles wiU bepdontoIhe pany usually llieyessel employinj die sleYe fore 10load imd trlmthe yessel Inthe IonS run the stevedore charse will beborne btht llltliriate beneficiary ifthe services the eonsumer reSardless ofwhether1huieVedot JlselllploYed hyand paid Inthefirstlftslanceby theyesscl or the shipper lllilIII leasl inIhe sltorl run dfferenl cJn8 lQuencu wl atlach 111 4fferem esInIhe immedlale jnJ liYncf oflhe chaflles depsmilnllon Ihe ocumenlJnegllllgled and entered into byrhe par les prior 10Ihe ImpOS IIJnof 1Mnew charges Moreover Ihe ulQfallonaul tIdIdeillljktillon qf Ihe various charges mayhave afdndof fllYholog cal spl overelfecl onIhe behavior of Ihe various par les which IheCommlsslon can properly lake InOaceaunt Emphuluupplitlkr Cargill Inc vFederal Marillme Com n174 USApp DC2IO216 217 I7653Fid1062 1068 1069 1976 1J111jcIi11IThe majnrtly Ibbreviltellhi pauaae Inmlnncrwhlch ObseU 1itlllmpon See FR20pap 20The crillcall uaac lltha unde dabove



BATON ROUGE MARINE VCARGILL 981 Furthermore the Court upheld our prior determination that the costs attendant upon efficient grain elevator operations are more directly related tothe activities of such beneficiaries asshippers consignees and vessel operators and less related tothose of stevedores Our earlier finding that the efficiency of this type of grain facility isof less importance tostevedores than other interests was not dependent onwhether longshoremen receive hourly wages or stevedore charges are computed onaper unit volume rate The majority sattempt topart with this earlier conclusion isundermined bythe fact that this record contains absolutely noevidence that BARMA sstevedoring operation has experienced anactual increase inprofit margin asaresult of grain elevator efficiencies Finally whatever the benefits enjoyed bystevedores at this elevator the Commission has failed toconduct any comparative analysis of the relative benefits inuring tothe several users of the facility This comparison was at the heart of the Commission searlier approach and isessential toadetermination that the charge levied isreasonably related tothe service rendered Ifear that the majority has placed undue reliance onstevedore charges at other elevators onthe Lower Mississippi Absent some evidentiary showing of similar ityof costs and benefits the charges at other facilities tell uslittle of the reasonableness of Cargill scharges at Baton Rouge Charges at other grain installations are not irrelevant toour inquiry here but they acquire significance only when some demonstrable basis of comparison isdeveloped onthe adminis trative record Our task istodetermine that the costs of aparticular facility are being allocated among itsusers inamanner consistent with the just and reasonable practices language of section 17SFRANCIS CHURNEY Secretary Whltever the silnificance of rate pnctices at campedna elevators ittells usnothing about the altoca otJ of charges at the Baton Rouge facility Itisspecious arJument tocite the edstence of these chaqes asevidence of Cargill scharge being reasonably related 10the value and benefits derived bydie stevedores from their use of Cargill sservices and facilities Majority Report at 27



iFEDERAL MARITIME COMMISSION No 7854PUERTO RICO MARITIME SHIPPING AUTHORITY vSEA LAND SERVICE INC MOTION TOWITHDRAW COMPLAINT GRANTED PROCEEDING DISMISSED jFinalized April 201979 Puerto Rico Maritime Shigping Authority PRMSA has filed amotion seeking pennission towithdraw itscomplaint Insupport of this motion PRMSA says 1On December 61978 PRMSA filed acomplaint against Sea Land Service Inc Sea Land onthe basis of two Sea Land tariff rules Rule No 340 and new Rule No 350 Tariff Nos 270 FMC PNo 36lst Rev pp7174and 271 PMC PNo 37stRev pp444providing fora reduction of Sea Land tariff rates by25ent for shippers who stated Insurance Not Required onbills of lading prior llTshipment PRMSA complained that Sea Land sinsurance discount rules violated Seetions 16Fint and 18aof the Shipping Act 1916 PRMSA requested the Commission find Sea Land inviolation of these sections of the Shipping Act order Sea Land tocease and desist from applying the insurancediacount rules and that Sea Land pay PRMSA reparation for such violations 2On March 51979 Sea Land filed revised Rule No 340 and Rule No 350 Tariff Nos 270 FMC PNo 362nd Rev pp7174and 271 PMC PNo 372nd Rev pp4044foreffeet April S1979 PRMSA was notified of these tariff revisions byaletter dated March 61979 from Sea Land scounsel tothe Presiding Administrative Law Judge 3As aresult of Sea Land sdecision torevise itstariff soastoeliminate the insurance discount rule PRMSA has determined that ithas nointerest inusing itsresources and those of the Commission topuraue this matter Since asthe Commission has recognized onseveral occasions there isnoway tocompel acomplainant toprosecute his cause the motion of PRMSA isgranted and the case isdismissed iIIij1jISJOHN ECOGRAVE Administrative Law Judge March 161979 IItIljr
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QOFEDERAL MARITIME COMMISSION DOCKET No 7854PUERTO RIco MARITIME SHIPPING AUTHORITY vSEA LAND SERVICE INC NOTICE April 201979 Notice isgiven that noappeal has been filed tothe March 161979 order of dismissal inthis proceeding and the time within which the Commission could determine toreview has expired No such determination has been made and accordingly review will not beundertaken SFRANCIS CHURNEY Secretary
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TITLE 46SHIPPING Chapter IVFederal Maritime Commission GENERAL ORDER NOS 13AND 38DOCKET NO7830April 271979 Part S31 Filing of Freight and Passenger Rates Fares and Charges inthe Domestic Offshore Trade Publication and Posting and Part S36 Filing of Tariffs byCommon Carriers byWater inthe Foreign Commerce of the United States and byConferences of Such Carriers DATES Reconsideration of Final Rule Upon reconsideration the Commission has amended two newly created tariff filing provisions byrequiring all ocean carriers to1publish intheir tariffs that shippers may file overcharge claims within two years of the date the cause of action accrues and 2respond only towritten overcharge claims byadvising claimants of the tariff provisions actually applied bythe carriers changes underscored Effective astoboth new and existing tariffs July 151979 ACTION SUMMARY SUPPLEMENTARY INFORMATION This proceeding was instituted byNotice of Proposed Rulemaking published September 51978 inthe Federal Register 43Fed Reg 39399 toamend the Commission stariff filing regulations By order served January 311979 the Commission adopted rules which required ocean carriers to1indicate intheir tariffs that shippers may file overcharge claims with the Commission uptotwo years of the date the vessel sails or the date the disputed charges are paid whichever islater and 2acknowledge overcharge claims within twenty days bywritten notice tothe shipper of the governing tariff provisions and itsrights under the Shipping Act 1916 46USC801 et seq Several parties have peti tioned for reconsideration of certain portions of the final rules pursuant toRule IThe Ni required thai the tariff contain Iminimum the followin provisions AClaim uekinalhe refund of rel hl overcharJa may befiled InIhe form of complain with the federal Maritime Commilllon WllhI DC20573 punu lonnShlppl Act 1916 46USC811 SllChcloi mUI befllld within two YIII Iof the dale the v1nUor the date the eII puled char are paid whichever iliter BCloi lor fnilhl odJ nshall bclulow odbylhe carrier within 2Oda 1ollhe lpI bywrIuen nolic toIhe clailDlDl of anJOvlI1Ilnl tariff provilioRl and claimanl riabll uDder the Shippina Act LIdo AmerieanfPaeiflc Coat Stnmlhtp Conference helOc Coat 8wopean Conference Pacific Coast River Plaia Brazil Conference Aoclaltd LatIn American FrtiJbt Conference and ill Member ConflllMfli American Weal African Pre1lhl Conf rAlIlI III BuUSAShlpplq CIMartelli North AlanIlc USAPreilh ConI Mod Oull ConI Nonh Allandc Mediterranean FrelahI Confmnce USAllandc and Oulf AUIIralI NwZealand Conference USNorIh Allanlic Spain RaIl Anl USSoudl AlllnticJSpanI hPorIu uMoroccan and MedlIen anean Rale Aareement and Sea Land Service Inc PeclUonen 9R4 21FMC
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TITLE 46SHIPPING 985 261 of the Commission sRules of Practice and Procedure 46CFR502 261 All Petitioners but Sea Land also requested astay of the effective date of the rule pending reconsideration 3By order dated March 231979 the Commission stayed the effective date of the rules until further order Petitioners objections tothe first rule focus onthe time period inwhich shippers may file complaints Petitioners argue that byallowing the two years torun from the date the shippers make payment onthe disputed charges the rule encourages shippers todelay paying their bills and rewards delinquent shippers with additional time inwhich they may file overcharge claims Petitioners also allege that the Commission saction indefining the statute of limitations was not properly noticed inthe Notice of Proposed Rulemaking was not the purpose of this rulemaking proceeding and isnot within the Commission sjurisdiction Because the Commission does not wish toencourage late shipper payments this rule shall beamended sothat the statute of limitations isstated interms of the statute iewithin two years of the date the cause of action accrues 5Itisunnecessary therefore toaddress the arguments that our previous action inthis regard was improperly noticed and was outside the purpose of the rulemaking and the Commission sjurisdiction Objections tothe twenty day notification period are that itistoo brief that itisunclear when the twenty days begin torun and that itisunclear which claim ant srights are referred tointhat rule Petitioners are especially critical of the requirement that the carrier must cite tothe complaining shipper all governing tariff provisions and that the carrier isbound infuture litigation tothe provisions itcites The binding requirement argue Petitioners isunfair and extremely burdensome tothe carriers does not serve astated purpose of the rulemaking and was not properly noticed inthe Notice of Proposed Rulemaking Itisalso alleged that bybinding acarrier toanerroneously cited tariff provision rather than simply applying the correct tariff regardless of what was cited bythe carrier the rule violates section 18bof the Shipping Act 1916 46USc817 Upon reconsideration the rule will beamended topermit the carriers tonotify claimant shippers of tariff provisions actually applied rather than of all governing tariff provisions Notification bythe carrier of the provisions itactually relied upon should serve toinitiate productive communications between shipper and carrier which may avoid adjudicatory proceedings while not proving burdensome tothe carrier While we are not mandating that carriers bebound bytheir notification we expect that once the carrier has stated which tariff provi sions itapplied inassessing the disputed charge itwill generally not alter that explanation infuture litigation The rule will also beamended tomake itclear that carriers need acknowledge only claims for freight rate adjustments filed inwriting 73North European ConferenceJii filed areply supporting the Petition for Reconsideration and Stay of Australia Eastern USAShipping Conference t111 The arguments advanced byPetitioners occasionally dirfcrcd but they will bediscussed collectively for the purpose of Ihis summary All Petitioners arguments have been considered and exccpe asspecifically noted granted tothe extent they are consistent with the rule and denied inall other respects This tracks the language of section 22of the Shipping Act 1916 46VSC821 We nole however that the Nocke of Proposed Rulemaking stated thai apurpose of the rulemakin was clarifying the statute of Jimilalions 7The twenty day period will begin torun upon receipt of the written claim
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Apri127 1979

Mauon Navigation Company Matson and the Military Sealift Command

MSC have petitioned the Commission to reconsider its decisions in Docket

Nos 7557 and 7643 served simultaneously on December 12 1978 MSC

seeks reconsideration of Docket No 7643 only on the issue of what remedy is to

be applied in that case Matsons petition as well as the replies of the Commis

sions Bureau of Hearing Counsel and MSC in Docket No 7557 have been

incorporated by reference into the respective submissions of the paRies in Docket

No 7643 The Commission has consolidated these cases for purposes of

reconsideration and the discussion of the issues raised in Docket No 7643 will

therefore dispose of the issues raised by Matson in Docket No 7557 as well

Docket Nos 7557 and 7643 were instituted to determine the justness and

reasonableness of rate changes filed by Matson during 1975 and 1976 in the US

Pacific CoasdHawaii trade The Commission concluded that a 13 rate of

return on equity was the maximum reasonable rate of return for a carrier in

Matsonssituation This conclusion was based on the indings that the average
rate of return of all US industries during the relevant period of time was

approximately 12 and that the peculiar risk chazacteristics of Matsonsopera
tion warranted an additional 1 risk premium above the national average

In Docket No 7557 it was determined that the added revenues resulting from

the rate increases did not cause the rate of return to exceed the 13 maximum In

Doclcel No 7337 involved a variable or muililiercd incrcase which avereged 54 far ali of Matsons fates TTis increau

look effecl April 7 1976 for mosl rete items and May I 1976on Ne balance of etfected items The Initial Decision was urved luly 21

1978 Dacket No 7643 involved an acrossthebonrd increase of33befecive Augus 2 1976 The Initial Decision in this cau was

elso urveA July 21 1978
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9FEDERALMARITIMECOMM1SS10N Docket No 7643however the Commission found Matson tohave exceeded the reasonable maximum rate of remrn by9870This finding resulted inpart from the recomputation of Matson srate base byincreasing the portion of itsdefecred income tax reserves deducted from the rate base 7heincreased deduction was accomplished byexcluding investment tax credits from Matsods total capitai figure incalculating the service rate base tototal capital ratio With the rate base hus decreased Ihe rate of retum found bythe Commission exceeded that found byhePresidingOfficer Upon finding that the rate increase was excessive the Commission discontinued the proceeding POSITION OF THE PARTIES Matson sPetitions Matson advances two primary azguments The first raised only inDocket No 7643isthat the exclusion of the investment tax credits from rotal capital incalculating the defeaed tax deducdon violares section 203 eof the Revenue Act of 1964 which prohibits Federal agencies from reducing the stated cost of service of regulated industries bytaking account of the investment tax credits inuring tothe benefit of the regulated entecprise The second ugument advanced inboth cases isthat the evidence of record entitles Matson toa15rate of retum onequity asopposed totha 13allowed byIhe Commission Numerous contentions aze presented insupport of these two major azguments TMSC argues that the Commission srate of retum determinations were cortect With regazd tothe treatment of the investment tax credits MSC argues that section 203 edeals only with the stated cost of service of the cazrier and not the treatment of the resulting accumulated fund inthe camer srate base that only the computation of the defened tax deduction isat issue and not the inveshnent taccredit itself that there aze fundamental distinctions between the two which warrant different treatment inthis case MSC defends the finding that a13aremrn onequity isthe reasonable maximum inthis case and states that Matson sDefcrted icome uarcserva rcM1e ggrcgate moum ol uasnvings crning mManan nnJer Ne cttkratM drp sriuion provisiau af Ne Imertul Rmcnue Cade Smfoqnae Uinru77oe Presidng ttr fauM Mnsm ime orcwm onequity wteI192kwhieM1 wu moLifcA byNe Cammrssion oU98b0ue uNis Mjustmem WiUau Neadjus4nem Alalsoo sexttss revenues rau1E have Eeen 5903 919 9693Z cces rturn oneyui yof SS4 SlL 66riNneRauve usnmof M3nmmpue0 wiN Na founA byNe Commission of S96U6 691 9bbexttxr rtmm oncquiy of f31 32l1riNaueRmuve mnmaf SJ bfwdal diff reMe o510 186 13The service mrbue otav cpiul ntia uuud otleuemine hepraponion of Ne Aeferrtd iMOme srturve vhi hueOeduneA from Ne 5ervice nkbase Srr winme IJiyru At heume of MCwnmiasion s0ecision Ne ubja ntes Iwd peen sup seedeE byvosubuquem niMreases This dision prcd INNe eftecuve Eate of PL95Q3 wicconfertM onNe Commizsion Ne power morder dire vrtfuiMr ols cemv nues uMn sucb irums aires 6USC3I8SwDPL88113 iwte alloving I6USCAJ9Iyspu ujYts Nal llvseRMeous bCxclYd investT nl YRMdi4 roT blal tpi alllCl Only EMYSC sYth aclioG tbnV veMS senian 2031e Walsobecauu Vacrzd uveoMeonttquallY dfferent fromdeferted xes IaA NnrtpeY nuMtlwNert ismclstion hween Nev inclusion inwl capital ond Ne vdeEuction fmm nbue Mvson olso allega Na Ne I7rtummsquiry uiudequarlLu awe the USwage isgrnur Nan IYFlmlly Malxon rnn4nda tAa itumitle0 wmnrt Wn 1risk prtmium invier of Ne 4c1 Nat Irmumu onwnings AeoNy vliAesofnsk rgre kr Nnvengemwningspershue murem mfil caqW Mum me9ui Ydimmpvison wiN Ne vuctin8 nEairLro industna rcs fmrciJ kvenge includin8 sndEunnev kvmgeueyrtaer Nan ven8e pl evninEs vviaiom vehiBh kvel Wsven ifuhigh kvel show mae risk tlun rvmgq I0Ne big aar of money indinm higpa Nn12Luuo ul rvcage rcwm onequity MoIE imuwes ueemitle0 mNwne cauihn irnuimeswn of Mr apiul and ONe Ciwpive competiuon fmE Ey Muon inI969 mwe sankly rtOren cartpeuuve cqM iau iuNe oa4Nedoes Ma son i19019J6 epen Me 21FMC



MATSON NAVIGATION COPROPOSED RATE INCREASES 989 assertion tohecontrary merely reargues matters already fully considered inheproceeding MSC nevertheless addresses each of Matsods allegations Hearing Counsel states that the Commission s13rate of retum ceiling for Matson was justified based upon legitimate subjective factors such asMatson smarket dominance aswell asthe objective sta istical risk analysis submit edbyMatson at the hearings MSCs Petirion MSC faul sheCommission for noproviding aremedy for Ma sods collec tion of excessive rate increases under the superseded tariffs MSC urges that not only should Matson beforced todivest itself of heexcess revenues and use hese funds for the benefit of the shipping public but that itspresen raesshould berolled back rothe extent they are based onthe past unlawful levels Alternaavely MSC azgues that ifthe Commission has decided not totake corrective action inthis regazd both the Administrative Procedure Act and the Commission sRules requice that itstate itsreasons for such adecision 10Matson sreply roMSC spetition azgues that the Commission sonly source of repazauon authority issection 22of the Shipping Act 1916 46USC821 and the Commission has nogeneral equitable powers todevise remedies not specifically provided iniuenabling statutes Matson also submits that arollback of present rates below areasonable level because of past profits enjoyed bythe regulated company would beaviolation of due process Finally Matson azgues that inflation has eliminated any excess profits which may have resulted from past rates and any subsequent increases are detertnined only oncuaent analysis and not onstale data of past experience Hearing Counsel essentially agrees with MSC spetition but recognizes there are several problems inherent inthe proposals which warrant further proceedings should the Commission elect toact affirtnatively inthis regazd DISCUSSION AThe Treatment of nvestmerst Tar Credits The issue concerning section 203 eof the Revenue Act of 1964 isessentially one of statutory interpretation Itisclear that inenacting the investment tax credit 16USC38Congress intended that regulated industries enjoy the MSC submiu Wi Ne Aigher Man 13brvenge rtwm onequiry allegnian ismppxtcd Gy evideMe of rccad Ne suisucd cuninps vuia ian isNe sok asven mmrtcogniuA nmf nst meuuremen4 vessel leuu exist ononly laf Mat ons13vesaels and ueoffu byfully deprecimed vmuls inNe OttC high van uom ineuninga of Mbon ueEue bnuemely igM1 pueamings ifAppnMix 11nf Ne Repwt anE Order oversma acem rcwms Ni rcEUas Ne coeffairn ovrimion md ifRa rariairoa rtunhrs md Aiz woulA inmou bena rremMums trendi Nan founA MSC cius HrM1rhir vPuAlir Nilirin Cmmm 318 F14181 DCCir 196J rrndm3JUS9U1196J MSC aimSUSC391c md 6CFR302125 rtxpec ively Seaian 30JIe1 Pihs TREATMFM OF INVESfMENT CREDIT BYFEDERAL REGULATORY AGENCIES iwn Ne incmof Ne Congrta inproviNng minvnt mu crtdi uMer ucion bof Ne Inenul Revrnue Codc of 1951 ndiuNe inum of M1e Conercu inrtpealin8 duc ian inDuu mquirtA bYon8161 Msuc Code bprovide ninttnuve faroEemiu ion ndpow hWprir teinMSUy iMlWing Nu ponion Nnmf whic urcBula edl AscaOinBly Cangrtss dsmimeM Net nyegCMytllnSWmCn1 InyM AUn11Cd Hle6 YVInpjW15E1rn00 VINmpe IbWpryer 6M11 viNWl NCCauCn10 tlr yauKfqehecascof public milirypropdtY udefiMd iesctlian 61a UIBaf Ne Immul Rsvenue adcaf 195q mae Wn papatiauu puIde eemiiud riNcfercntt bNe vmge uttful life aNs pmpcrty viNrtsput brhich Ne credi vuallawed NNe creG againv usallowed fanr rable yev br union J9of sucA CoAe w131 inNe cau oany acpraperty any nMi oBins uxallow dEr senion l8of uhCade meduce suc uxpaYn FeEerW iMOme uesfNe puryou of esalisin8 Ne cmt af xrvitt of Ne uFpaYer mbattomplish similu rtwlt byany aAn meNaO 21FMC



99O FEDERAL MARITIME COMbUSSION direct benefit of reduced taxes derived therefrom Italso dearly alloweA such regulated indusvies toenjoy asecondary benefit inthat Federal regularory agencies are not pertnitted toreflect this savings when computing the cost of service of thc regulated company for regulstory puposes However athird level benefit isenjoyed byregulated companies inthat like defecred tazes this tax break provision results inasignificant accrual of funds that the company can uulize toeam aremm The third level benefit of realizing arate of return oninvestment tax credits may or may not bemandated bysection 203 ealthough the provision only speaks tothe veatrnent of these funds incost of service calwlations and not rate base calculations However ifasisthe case inpresent FMC practice the carrier isallowed torealize arate of retum onthese funds and isnot required todeduct apoRion of them from itsrate base itshould not beallowed roreap afourth level benefit byincluding such funds initsrotal capital figure for pucposes of decreas ing the deferred tacdeduction from rate base Conversely ifitisnot entiHed toearn aretum onthese funds and must deduct aportion of them from the service rate base faimess would dictate that itbeincluded inrotal capital for purposes of such calculations There isnoreasonable basis for concluding that Congress inrended tomake tlus fouRh level benefit available toregulated companies Indeed Matson relies enurely onitsinterpretation of the concluding phrase of section 203 efor this proposition There are noreported cases onthis narrow tax question and areview of the legislative history of the Revenue Act of 1964 reveals that Congress did not consider the third level benefit described above much less contemplate the further eztension now urged byMatson Both the House and Senate Reports onsection 203 edescribe itspurpose asfollows ciii Treatment of invertment oedit 6yPtdtrnl regulatory agmcies Your Cortunittee has addeA aprovision Wthe bill making itclear that itwaz Ne intent of Congrtss inproviding aninvatment crcdit la5 year and lhal itisthe imm loCongmss this year inrcpwling the reduction inbasis 2quired with rtspecY winvaunent credit ustts topmvide anincen ive tor the modemization and growth ot priva eindustry including rcgulated industries As aresul the bill specifies inlwo paragraphs hein4nt oCongress astothe veatmen of the invavrcnt c2dit byFederal rcgulatory agrncies Itsta esinhecase of public ufility propcRy that these gulatnry agencies are irot withou the taxpayer sconsent for Ne purpose of establishing the cost of suvia of Ne Uxpayeq totrwt more than aproponionate part of aninves ment crcdit detemtined with rckrence W1he uuful life of the property azreducing Ihe azpayer sFcderal income Uz liabilities Nware they oaccomplish asimilaz rcsul byany other method Public uility property for this purpose includes property of tlectric gas wa er telephone and telegraph public uiliues which under prcsent lawistiigible fwwhat ineffect amounis toacrcAit of 3per nTAe bill also provides restricuon for Federal regulatory agencies inthe wse of oher regulated companies such asnaural gas pipeiines railroads airlines Wck and bus operators and oher cmevWr oaammeor aozoianamiy roiw aumnmmMmniwww of Ne Imercoa WSltipping Ant931 Ser Generd Cwnxl sLsgd Opoion AudAuguu IJ196 InDockn No 133nul AunnnNOV Cn rcwrrdRu nIBSRR619 6l0 n61i8Ne Canmiuion dHermircd UwiLeAefemd wEMU tiae fram me bax hould beNe vme portim of Me wul0eferteA uxrtsuve Outthe nbue uinel uan bbWnpW Iftlr cuvr eallawxd moversua iuIaWcapiul Nix pxrtues Me rcla ive percemvge nuo of mul cpiul rtpeamsdlyNSra ebue 7ltisinrvmvillhcrcneNedefinedwdeduc ionfromn eWeuMuumepercen gemioisapplicE bMAefMeA Wfedil uMbCamWl Me deduCl MroT ilt EfSt lTi upeaiulr Me wlysu Mauan dvureE invun8ferteA wes sMuld 4iirluhd iewal cpiml inromWUn Ne Aedrtim fran rais base 21FMC



MATSON NAVIGATION COPROPOSED RATE INCREASES 991 types of public cartiers which mceive aninvestment credit of 7pcrcen of the invuVnent inqualified property Itprovides Nat Federal regula ory agrncies are not without ihe taxpayer sconsen for purposes of establishing ihe cost of service otNe tazpayer totreat any invesunent credit allowed himasmducing his Federal income taxes Nor are the agencies oaccomplish asimilar result yyany other mcthod As indicated above inthe case of hepublic utility property Cong ssismerely dimcting ihe Federal regulatory agencies not WFlow the benef sof the invesiment credit tlvough loNe customers oer any period shorter than ihe useful lives of the property involved lnNe case of the other property Congress isdirccting the Fedcral regulatory agencies not toFlow his benefi hrough at any tlme This difterence intreatment isattribu able tothe acihat Congress provided what ineffeR isa3perccn credit for the public uulity property raNer Nan 7percent creAit because last ytar itwas cogNUA that intheir case part of ihe benefit fmm the investment credit would belikely robepassed oneventually tothe wsmmers inlower rates HRept 749 88th Cong 2nd Sess 3435reprinted in1964 USCode Cong AdNews 13461347 This language indicates that Congress was concerned with the practice of certain agencies rorequire the disclosure of cucrent investment tax credits and reduce the reported income tax of the regulated company and thereby reducing the rotal costs of operation and the coresponding revenue needs 7his would lead tolower rates than ifnotax credit was calculated inro the wsts of the company and was chazacterized asthe flow through method of regulatory tacaccount ing The agencies were also prohibited from treating the credit asaform of income tothe camer increasing the reported revenues thereby and accomplish ing asimilaz result byanother method The simation presented inthis case does not involve Matson scosts or revenues neither dces itinvolve income tax computation Itinvolves the compu tation of the actual investment of the carrier inthe regulated service While asignifican issue would bepresented astowhether Congress intended carriers toeam arate of retum onthe accumulated fund resulting from the accrued credits over time this issue isnot now presented Rather the question iswhether the Commission must consider these funds aspart of anocean carrier stotal capital for purposes of computation of the rate base inmatters collateral tothe treatent of the investment tax credits per seInorder toanswer this quesuon inthe affirmative there must beevidence of alegislative intent not only toprohibit regulatory agencies from flowing through the benefit of the tax credit toratepayers incost and revenue calculations but also torequire agencies toaffiematively flow through all possible benefits of the tax credit tothe regulated company Aninrent that beneficial veavnent begiven toboth cost and revenue calculations and also tothe computation of the company sactual invest ment inthe regulated enterprise isnot faidy discemible from section 203 eor from itslegisla ive his ory Tl sSenns Repan uvimully Menucal SRep 8J0 88N Cm6 W3rtprimeE in11USCaOe Con6 dAANevs 1Ibl IIFulull diuuvsioe Wthe dis i1eoau Mvan Ns ewm aliution versus Ilov Juaugh me Aads of tuccouming ubdeferteE uaes nr Publir SYrrovir4ralRr Warory ErRCexrvniuinn F3CCau Na 16Ib09 Wl618HI lipoqNm rL61D CCu Feb 16IW9 Alabaina TnueunNamrd Gax Co nFPCl39 Fid118 3262 CA319661 Dockm Nmiipil AarmNariRarianCo JivrmxrdRarc ISRR1516111 D19qFartlKCampua vecflecu of tlssmnlwd5 onuekvds ur Rrnrral YEBnglum uM1Pppu liMalizrdDrprma ard rhr Cmv jCapiial p90MSU Public Ililitie Srvdia Berauie Me fund menW issus inrolvd riNbMwxcaumin usues uvimully idenncal irMe rparYn6 aWIYVwMW0 4bYOeiNcolcWation consiEenn6 Pai ize0 uadvanu8es Ncx disc wwro uemYrge eaum equally applisWle mbaN uxpovuam This iuue moY inhed hdWi viNinfuwe proceeNnBs Dakn No baJ Nmr nNmigari Co Aau larw rrRepm aed Qder 6eIBSRR I131 ISe19B21F MC



992 FEDERAL MARiTiME CpMMISSION There remains the question of how investment tax credits should behandled asapolicy mattec The Commission sReport and Order inDocket No 7643supra expressed noopinion astothe ultimate treatment of the investment tax credits inthe rate base The Commission did however hold that due tothe similazity of these funds todeferred taxes itisprovided bythe ratepayers and not the camer ifthe carrier istobeallowed toearn aretum onthese funds bynot deducting them from the rate base ishould not beallowed totreat them ascarrier provided capital for pucposes of other rate base deducGon calculations Matson has advanced novalid reason for reversing this policy and accordingly this part of Matson sPetition will bedenied BThe Rate ojReturn onEquity Matson has not shown any cleaz eror of fact or lawinthe Commission simposidon of a13rate of remrn ceiling The decisions inDocket Nos 7557and 7643clearly comply with the applicable legal standuds enunciated bythe Supreme Courtl Matson scontentions consti ute reargument of matters already fully considered and rejected bythe Commission 1and accordingly this portion of Matson sPeation will also bedenied CRemedies The Commission found the Docket No 7643rate increase tobeunreason able but discontinued that proceeding without detertnining what remedy ifany would beinvoked tocompensate shippers for the excess revenues retained byMatson The remedial actions proposed byMSC the Bebchick Remedy and arollback of present rate levels S0aze unprecedented inthe administration of the Shipping Act but doappeaz tohave avalid foundadon inthe lawBefore any remedy isapplied however itisnecessary toexamine the cacrier spresent circumstances toensure that the approach taken meets the various regulatory pucposes of the Shipping Act and would not unduly penalize the carrier for overostimating itsrevenue needs 1The adminisVative burden that would beimposed onthe camer and onthe Commission must beoffset bysome tangible legitimate benefit accming tothose shippers which paid the unreasonable rates when they were ineffect Inweighing these factors inthe present proceeding the Commission has concluded that the fundamental deficiency inthe remedies proposed byMSC isthat there isnoway toensure that those who actually paid the rates will reap the PrrwianBmin Arm Rme mrs J9D USJQ191 193 Itlmn6n ArnrrironYuhlirLmAri nvfrdrral Pmrrr fmnm 36F741016 10191010 DCCu 19l Fwtls fruume uiuPetitiaa fuRecansiderNm Ma wnaanesu Ne Min Jiai USinAuw rsrtalissd naverage 12krtumaeeqw rGvin Ne rtkvw rimsperiod 7yi INinB dmNe uncanuover Eavimony MREllsvoM IEx 551 wihMu oma mwpr1eBebchik Remedy rafenurci ieEinBrd lur vPublic Uili iri Cnmm ruQw nEitWiJi apqoval bYwe fammi YwmA wb 9eavhipCe irvml minRmo JSAR101 1016 196q 1esxnuilly faca cmam Aisg geama rtmiea Amved fran unNU umeupubk 6n4ixeua Wbpytlwu rtvmues orer bNe hippin8 Wblic inams ViruVn amnrcr Oe tleYrayMa tlsauMrquem rne bvel uebued inpnmpia uvlavful neincrtave Ne propored mllba kNra nuugued eEpn vNin ibe uopeofxnim NheImercwsW Sippin6 Att 19J3 mniM1SUnding Ne fanMa Ne ubjec numvobnger ioeRen 3nmrura Sra lal Sr virr rrlien nrr inFarn NSRR1569 IS0119 SGInveniRminn nJRma inNr Nmp 1mUirrd SmiArb uraMGWJTredr 11FMC1681196 CGilbomiltr bw4nRCa rVv tEbatri J91 USIISUOfI96i1 CmsMeration mwt bepivrn mMe hnNat vialniam Meciw INNe Shippin An19161 6USC81I1dscatiaelof Ne Imercwtal5 ipping Ac 19311 SC86UOo mrtyuirt qao dnr fmn of uienn ar uNavful innx21FMC



MATSON NAVIGATION COPROPoSED RATE INCREASFS 993 benefit of these procedures Only ifthere were nofeasible altemative and these difficulties could besolved efficiendy might the Commission consider such methods However inthis case the remedies proposed byMSC cannot beimplemented with reasonable efficiencyE3 and the Commission has detertnined that afeasible altemative and one more solidly founded ondirect statutory authority does exist The Commission finds that inthe circumstances presented bythis case the determination that the subject generai rate increase was unjust and unreasonable gives rise toacause of action under section 22of the Shipping Act 1916 byany shipper who actually paid these tariffed rates when they were ineffect While the rate increase was unreasonable from the date itbecame effectrve see Gillen sSons Lighterage vAmerican Stevedo es12FMC325 339 1969 the two yeaz limit onfiling of reparation claims did not begin tomn until the Commission found the rates tobeunjust and unreazonable See Crown Coast Frant Co vUS386 US503 1967 The cause of action under section 22iherefore did not accrue until the Commission sfinal derermination This cause of action isdis6nct from any cause of acaon the shipper may have had at the time the freight rates were paid and isnot dependent upon aparticulaz defect inthe carriet srate strucrure The essential elements of this cause of action aze athe cartier instituted anacross the board unifoan increase inrares 5bthe shipper actually paid the increased rates while they were ineffect and cthe increase was subsequently found tobeunjust and unreasonable inaCommission instituted investigadon Insuch acase the Commission sdecision isitself evidence insuppo tof any action that may hereafter beinstituted byshippers THEREFORE ITISORDERED That the Petitions for Reconsideration of Matson Navigation Company aze denied and ITISFURTHER ORDERED That the Petition for Reconsideration of Mili tary Sealift Command isgranted toche extent that itisconsistent with this Order and denied inaUother respects and ITISF1IRTHER ORD6RED That these proceedings are discontinued By the Commission SJ FRANCIS CHURNEY Secretary Thie proElem rupaif ally Medu wNe 9ebchick0 emedy intM cssndMnn vCAB 521 FZd9BDCfv19Sl rmden 31U5966 rrAdew QSLL5 966 t916anA Orn CmCrvnm nfDCvWmMevn ArwTra vi Cmun IJ6 FIdD3 fDCCu 1910 AmMe mllb ckprapo INi umepoblem undmnina Me vlidity WNe pplicnionMNisprced reuitrtl esoNe Cdnmiaiwi CiwEiawr pavv mpply rcmNy inWN ion apepqrntid k8a1 obsucln suedinimo ue16InoNv bcomply wiN Ne xMaeA naud ieMnri vCAB iup ueauvive fuNw Manng voulA bertquirtd Sippu ou1E rve mtinwrcd rcpara omcl irmwEeruciim IBaatlx umcMS fnipM lurgn wertpiprn tMMeary Na hepr frrco upnrto irvi YflMa fG411j pNi ul OlnnpEilY nKeRsYCM1 IIu1111 nl ChYQM vuuYStw YNC swY leBecaux exh cmmmadiry barc AeBeneril rue increue LyNe svrc pennuec proponion Neea embwicnvufwiM toheceuive yplies eqully mNI canmaditw Nx bok Aeintteue 7Te canuur vwld bevus Lwever ifNis use invNved mulu iaNearY iaeeau inncedesigned loErinf Ne canpara ive kvels ocommoGry nin imliro riNMc viMividual UnsppfYbplXWa 11FMC



FEDERAL MARITIME COMMISSION DOCKET No 774AGREEMENT Nos 9902 3ETALMODIFICATION OF EURO PACIFIC JOINT SERVICE I1I1ORDER ONRECONSIDERA nON May 221979 The Proponents of Agreement No 9902 8have petitioned the Commission for partial reconsideration ofits March 291979 decision conditionally approv ing that agreement Proponents seek amodification inthe Commission sorder that would approve Agreement No 9902 8under conditions allowing IeI toparticipate inthe Euro Pacific Joint Service and including the combined IeI IFrench Line marketing arrangement originally proposed Alternatively the Commission isrequested todefer theffective date of French Line sseparate marketing operations until September 301979 The Commission sBureau of Hearing Counsel submitted aReply toPetition indicating general agreement with the relief sought byProponents The Petition offers nobasis for altenng the Commission soriginal determina tion that IeI sparticipation inthe Buro Pacific Joint Service was not justified onthe record bylegitimate transportation conditions The record citations men tioned byProponents fall far short of establishing that 1eI sparticipation isessential tothe commencement and continued viability of the Joint Service Neither have the Proponents demonstrated that the record justifies joint market ing of the container cargo space allocated toHapag Lloyd and CGM under present Agreement No 9902 8aThe uncontroverted affidavit of Buro Pacific sGeneral Manager does estab Iish however that French Line cannot develop aneffective marketing capability independent of IeI and Hapag Lloyd byMay 311979 New sales representa tives must beretained and standard procedures must beestablished inseveral different and widely separated locations Accordingly the Buro Pacific Joint Service will bepermitted tocontinue using itspresent marketing arrangements until September 301979 THEREFORE ITlS ORDERED That the Petition for Reconsideration of Hapag L1oyd Aktiengesellschaft Compagnie General Maritime and Interconti IThe ProponenlS ut HaPaI Uoyd Aktien IIUlChilft rIpaUoyd CompaJriie Gllleral Maritime French Une and Intlrcon linental Tranlport BVlCI all of whlch common canien bywater hi the foIDcommeroe of the Uniled Slale8 Indeed Proponentl arJued lbtthe indopendem markelln of Hapal saUoclI dmare wu apro compelilive fature supportln approval of the Aareemenl nnA ID
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MODIFICATION OF EURO PACIFIC JOINT SERVICE 995 nental Transport BVisgranted tothe limited extent indicated above and denied inall other respects and ITISFURTHER ORDERED That the Commission sMarch 291979 Report and Order isamended byincluding anew further ordering clause between the third and fourth such clauses which states that The Proponents may Iintheir discretion include asecond Proviso clause inArticle 6of their amended Agreement that provides for the Joint Service tooperate with itsexisting marketing arrangements until September 301979 By the Commission SFRANCIS CHURNEY Secretary



FEDERAL MARITIME COMMISSION DoCKET No 798AGREEMENT No 10285 SINGAPORE USATLANTIC GULF RATE AGREEMENT DISCONTINUANCE OF PROCEEDING May 21979 This proceeding was initiated todetennine the approvability under the Ship ping Act 1916 of Agreement No 10285 Hearing Counsel have now requested that the proceeding bediscontinued onthe ground that Agreement No 10285 has been withdrawn bythe parties By telex dated April 61979 the Straits New York Conference infonned the Commission of itswithdrawal of Agreement No 10285 and itsrequest for section ISapproval of the Agreement On this basis Hearing Counsel urge discontinuance since there isnolonger anagreement requiring section ISapproval and any issues related thereto are now moot We agree Therefore itisordered that proceedings inthis matter are hereby dis continued By the Commission SFRANCIS CHURNEY Secretary
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FEDERAL MARITIME COMMISSION DoCKET No 7841TRAILER MARINE TRANSPORT CORPORATlON PROPOSED REDUCED AND INITIAL THROUGH RATES AND PROVISIONS BETWEEN USATLANTIC AND GULF PORTS INTHE USVIRGIN ISLANDS NOTICE May 161979 Notice isgiven that noexceptions were filed tothe April 51979 initial decision inthis proceeding and the time within which the Commission could determine toreview that decision has expired No such determination has been made and accordingly the initial decision has become administratively final SFRANCIS CHURNEY Secretary
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FEDERAL MARITIME COMMISSION No 7841TRAILER MARINE TRANSPORT CORPORATlON PROPOSED REDUCED AND INITIAL THROUGH RATES AND PROVISIONS BETWEEN USATLANTIC AND GULF PORTS INTHE USVIRGIN ISLANDS Finalized onMay 161979 Respondent carrier has instituted anew service between South Atlantic and Gulf ports and the USVirgin Islands This new service features reduced rates on2Ofoot containers asingle bill of lading simplified billing and greater vessel efficiency Only one party protested the new rates acarrier operating between Puerto Rico and the Islands alleging that the new rates are noncompensatory designed toattract certain high density cargo and will endanger the carrier scontinued existence The other parties namely the Commission sBureau of Hearin Counsel and the Government of the Virgin Islands support the new rates The evidence of record shows the following 1The new reduced rates are compensatory onafully distributed cost basis and are thus just and reasonable within the meaning ofsecdon 18aof the Shipping Act 1916 and section 4of the Intercoastal Shipping Act 1933 2The protesting carrier has failed tofurnish any evidence insupport of itsallegations moreover the record shows that the new rates are aimed at attracting cargo from adifferent carrier and are not predatory 3There isnoevidence that the new rates will harm or unduly prefer any shipper nor that any shipper will beunreasonably forced touse the carrier shigher rates on4Ofoot containers indeed the record shows nocomplaints from any shipper regarding the respondent srate strUCture Acarrier has the right tomeet existing competition within certsin limits Respondent has exercised this right and has not exceeded permissible limits insodoing The fully distributed cost standard isanacceptable measure of the compensatoriness of acarrier srates although different measures are evolving which may prove superior Inany event cost finding isnot anexact science and all that isrequired isthat the method produce areasonable approximation of costs William FRoush and Donald COMalley for respondent Rudolph Francis and Jose FBeauchamp for intervenor International Marine Transport Services Inc William LBlum for intervenor Government of the Virgin Islands John Robert Ewers CDouglass Miller and Bruce Love for Bureau of Hearing Counsel INITIAL DECISION OF NORMAN DKLINE ADMINISTRATIVE LAW JUDGE This proceeding isaninvestigation begun bythe Commission under itsOrder of Investigation and Hearing served October 201978 The investigation seeks IThll decision will become tho decision of the Commission inthe absence of review lhereofby the Commission Rule 227 Rules of PrKlice Ind Procedure 46CflR 501 227 nno 11Cro
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PROPOSED REDUCED AND INITIAL THROUGH RATES AND PROVISIONS 999 todetennine the lawfulness of new through service initiated byrespondent Trailer Marine Transport Corporation TMT between certain ports ontbe USAtlantic and Gulf coasts and the USVirgin Islands This new service was reflected inatariff FMC FNo 2published byTMT which established reduced rates becoming effective October IS16and 301978 This tariff later superse ded bytariff FMC FNo 5which made nosubstantive changes inrates estab lished two separate columns of trailerload minimum weight rates stated incents per hundred pounds One column set forth rates for trailers not exceeding 20feet inlengtb the otber set forth rates for trailers exceeding 20feet inlengtb The filing of TMT snew tariff generated aprotest which was filed byacarrier known asInternational Marine Transport Services Inc IMTS which carries trailers and wheeled vehicles between San Juan Puerto Rico and the USVirgin Islands IMTS claimed that TMT snew rates are unjust and unrea sonable noncompensatory and represent destructive competition which would cause IMTS irreparable harm Furthennore IMTS claimed that tbe new reduced tbrough rates offered byTMT inconjunction witb asubsidiary or anaffiliated carrier known asInterisland Intennodal Lines Inc IlLinvolved selected major moving commodities carried byIMTS and essential toitssurvival were geared toattract high density cargo and were drastically lower for the smaller trailers Inreply tothe protest TMT contended that itsnew reduced rates were designed tobecompetitive witb acarrier known asTropical Shipping and Construction Co Ltd Tropical acarrier which operates adirect service between Florida ports and the USVirgin Islands and that TMT srates onthe smaller 20foot containers are compensatory The Commission stated that suspension of the new through reduced rates designed tomeet the competition of another carrier sthrough service would not bewarranted since establishment of higher rates than those of tbe existing dominant carrier inaparticular trade area would place the new carrier inanoncompetitive position However the Commission believed that certain condi tions appeared tonecessitate investigation because of the different rates applying tothe 20and 40foot containers at the higher rates and the concern thatthe lower rates ontbe 20foot containers might benoncompensatory Therefore the Commission wishes todetennine two specific issues 1Whether there are any circumstances under which shippers would berequired toaccept a40foot container with itsattendant higher rates and 2Whether TMT srates applying tocontainers not exceeding 20feet are designed torecover total costs attributable tothe carriage of cargo insuch containers See Order p3The Commission ordered these issues tobedetennined under section 18aof the Shipping Act 1916 and section 4of the Intercoastal Shipping Act 1933 46USC817 845a 3onanexpedited basis TMT was given approximately 60days tosubmit Although the Commission did not specifically frame such anIssue ilsOrder cited IMTS scontention that TMT slower rates on20fool containers arc designed toattract high density cargo involving certain selected commodities essential tothe survival of IMTS This matter may besubsumed under the general issue of the justness and reasonableness of TMT snew rales arising under sections 18aaClhe Shipping Act 1916 and section 4ofthc Intercoastal Shipping Act 1933 Jwill deal with the contention inthe body of the decision Section 18aof the Shipping Act 1916 requires thaI every common carrier bywater ininterstate commerce shall establish observe and enforce just and reasonable rates fares charges and just and reasonable regulations and practices relacing there coSeccion 4ofCbe Intercoastal Shipping ACI 1933 auhorizes heCommission todelennine prescribe and order enforced ajusr and reasonable maximum or minimum or maximum and minimum rale fare or charge or ajusc and reasonable classification cariff regulation or praclice



1000 FEDERAL MARITIME COMMISSION itsdirect testimony and exhibits insupport of itsrate changes Hearing Counsel and intervenors were given 30days tofurnish comparable information support ing their positions The parties were ordered generally toprovide access tounderlying material supporting the testimony and exhibits Following these steps aprehearing conference was tobeconvened bythe presiding judge for the purpose of limiting issues and fashioning appropriate procedures toresolve them The Commission ordered the record tobeclosed nolater than February 201979 aninitial decision tobeissued bythe presiding judge onor before April 231979 and the Commission sdecision tobeserved onor before June 251979 See Order p4As instructed bythe Commission espondent TMT submitted itstestimony and exhibits onNovember 221978 and Hearing Counsel did likewise onDecember 221978 IMTS which has become anintervenor onNovember 291978 see Intervention Granted that date submitted nothing Another inter venor the Government of the Virgin Islands the V1Government was granted intervention onJanuary 41979 submitted written testimony after that date which while not opposing TMT snew rates expressed the Government sconcern over possible withdrawal of carriers serving the USVirgin Islands Aprehearing conference was held onJanuary 101979 attended byTMT and Hearing Counsel and four persons who gave testimony inorder toamplify the record and avoid the necessity of conducting further trial type hearings See Report of Rulings Made at Prehearing Conference and Other Matters January IS1979 No one appeared for protestant intervenor IMTS nor for the Govern ment However the VIGovernment had advised me before the conference that itwould not attend but merely wished tosubmit astatement Some time after the conference onFebruary 21979 IMTS which asnoted submitted nothing and did not appear at the conference contacted me bytelephone inthe person of Mr Rudolph Francis President who inquired astothe status of the case Mr Francis acknowledged that IMTS had failed tocomply with the Commission sinstruc tions and indicated that IMTS was busily engaged inreorganization under Chapter XI of the Federal Bankruptcy Act He made norequest and did not comment onthe merits of the case and was advised that Iplanned toissue aninitial decision astowhich according tothe Commission srules IMTS could file exceptions At theprehearing conference the evidentiary record was virtually completed The written testimony of three witnesses Mr OMalley of TMT Messrs Farmer and Stilling of the Commission sstaft was admitted asexhibits I2and 3respectively At alater date the written testimony of Ms Judith AWeiss the V1Government witness was admitted asexhibit No 4Inaddition oral testimony of Messrs OMalley Farmer tilling and Mr Norman Lee of the Commission sstaff was taken tosupplement the written testimony The four exhibits and the oral testimony essentially constitute the complete factual record AIIhe Commiuion Order notes Order p3footnoCe dill proeedure closely follOWl the new procedures estabU htd for npedited decisions In1111 cues mandaIed bythe enactmenl of PL95475 for aenoral rale Increases or decreases occuninS after rhe present ease See Dockci No 7847OenInIOrder No 16Amdt 2844fed Re 9593 Pibruary 141979 11110 Idviled Mr fl1IftCillhat althoutb the rveI pmniaed IMTS 10tile ellcepliona totht lnidal Deeilicln the failure of IMTS tocomply with varicMalprocedural ardon mithl place IMlS InIditraeult poIilion before tho Commiuion ifIMTS did file anythln ltter me Initial Dec lIion c



PROPOSED REDUCED AND INITIAL THROUGH RATES AND PROVISIONS 1001 inthis case Asummary of factual findings follows with specific record refer ences since the parties were not required tofile briefs FINDINGS OF FACT History of the Trade and Types of Services Provided The Atlantic and Gulf USVirgin Islands trade has been characterized byinstability with respect tothe comings and goings of carriers Between 1971 and 1976 for example such carriers asAlcoa Amerind Atlantic Berwind Trailer Ship Lines Wallenius West India and others were inand out of the trade As with other trades regulated bythis Commission carriers may enter without the need toobtain certificates or other forms of license Furthermore unlike most domestic offshore trades the USVirgin Islands are exempt from cabotage legislation the socalled Jones Act section 27Merchant Marine Act 1920 46USC883 Ex 4p2This means that carriers operating vessels registered under the laws of foreign nations may serve the trade Respondent TMT and itscorporate affiliate IlLhave been involved inthe USVirgin Islands trade for about two years Prior tothe establishment of TMT snew through single factor rates there were two different methods of shipping between USAtlantic and Gulf ports and the USVirgin Islands The first method involved adirect service between the port of Palm Beach Florida and the Islands which service was and isbeing offererd byTropical Shipping and Construction Co Ltd mentioned above Tropical stariff publishes rates onboth 20and 40foot containers per weight or measurement ton subject toaminimum of 850 cuftor 30000 Ibs whichever produces the greater revenue Ex IThe second method of shipping involves acombination of rates inwhich two carriers link upat San Juan Puerto Rico where containers are transshipped from one vessel toafeeder vessel operating between San Juan and the USVirgin Islands Six carriers participated inthis type of service Puerto Rico Maritime Shipping Authority PRMSA Sea Land Service Inc Sea Land Seatrain Gitrno Seatrain and TMT would carry from the USmainland toSan Juan for linkage with feeder vessels operated byIMTS or IlLThis combination of rates method was somewhat cumbersome because one carrier published rates per cubic foot and the other per hundredweight and some conversion would benecessary for the shipper todetermine the through cost Ex ITr 24Moreover other charges were added onEx 1TMT snew tariff simplifies matters bypublish ing asingle through rate although still utilizing IlLsfeeder service between San Juan and the Islands Furthermore TMT stariff now offers rates on20foot containers whereas previously ashipper utilizing TMT sservice would bepaying 4Ofoot container rates even ifheshipped only a20foot container Tr 24257TMT sNew Tariff TMT snew tariff not only simplifies matters byestablishing single factor through rates but also causes areduction inrates because itoffers rates based onBoth TMT and UL are owned bythe Crowley Maritime Corporation Ell 3p21The record shows however thai the vasl majority of cargo inthe ttllde nearly 1atlcasl from Febnwy through October 1918 moved via 35or 4OfOOl containers Ell IuElIhibil A



1002 FEDERAL MARITIME COMMISSION 1Jmovement by20foot containers which are lower than the pre existing 4Ofoot rates utilized byitself and other combination of rates camers The TMT tariff FMC FNo 5which superseded the initial through rate tariff FMC FNo 2placed under investigation offers these lower 20foot container rates subject tovarious minima usually 40000 lbs but sometimes 12000 or 20000 lbs TMT stariff which now publishes through rates on20foot containers isessentially atrailerload tariff patterned after that of Tropical with respect torates and commodities applicable tothe 20foot containers Ex ITr 212528Both tariffs are also basically trailerload tariffs Tr 2830However Tropi cal stariff does provide for aless than trailerload LTL service Tr 31TMT can service shippers offering LTL shipments who can use consolidating non vessel operating common carriers NVO swhich carriers can utilize the freight all kinds FAK rate inthe TMT tariff Tr 2930TariffFMC FNo 5page 221 Freight All Kinds Inattempting topattern itstariff after that of Tropical however TMT erred somewhat bypublishing minimum weights amounting to40000 Ibs rather than 30000 lbs which Tropical publishes initsVirgin Islands Tariff Tr 26The Purpose and Impact ofTMT sNew Tariff Inpublishing itsnew tariff TMT isseeking toattract cargo incompetition with Tropical which asnoted offers athrough service from the port of Palm Beach Florida inthe Miami area Evidence of record indicates that clltgo originating inthis area moving tothe VSVirgin Islands issubstantial After excluding cargo originating inPuerto Rico which amounts to45percent of the total volume inthe trade fully 47percent of the remainder of 55percent originates inthe Miami Florida area served byTropical Ex IExhibit BSince the primary aimof TMT istocompete for cargo moving via Tropical sdirect service out of the Miami area whatever success TMT has will most probably come at the expense of Tropical not protestant intervenor IMTS which could not carry cargo lifted byTropical at Palm Beach Florida since IMTS does not offer adirect service from the Miami area tothe VSVirgin Islands As Mr Thomas JStilling aneconomist with the Commission tes tified TMT snew service out of Miami will provide the majority of the competi tion for Tropical Ex 3Tropical hOwever did not intervene or protest TMT snew rates although realizing that this new service could have adirect impact onTropical sbusiness inthe Mi l1li area However Tropical believes that itsdirect service isbased upon quality and dependability and can withstand TMT scompetition Ex 3p4Not only isTropical sservice direct Iewithout transshipment incontrast toTMT sbut itmoves cugoto the Isrands in74hours rather than 5or 6days which TMT requires Furthermore interviews with I11MTMT w1ff PMC FNo 5t wbile not introdueed IIanIll hibil YIS made available 10me and the panics and isofficially noticeable under the Commission srules Rule 226 46CPR 502 az6The wtff plul rtvlsioRI showl thai the rata applicable to201001 conlaine are Imost IIJwayslubjec 1tominimum of 40000 Ibs Tariff FMC PNo replaced the earlier PMC PNo 2Tinorder toconform thl R9 rmnln ofthoCommisuan Ow1Or4er 3846JfIl53 11amended effecliv JInU8J 11979 Tr 20No subllantlve thall swere made Inrail when republl hln die llriff Tr 20See Ex 3p1Slillin The VIQavernment haWevei Canleftdt lhat TrOpical sabaent efrom Iheproceedin may merely indlt att III unfamiliarlly with Cammiulanpr edum anddelift IaavatdcoltJy and len thy Iitiaalion Ex 4p211tould alia mean lhat TrapIt 1bellevllthat the pouiblt 1011 of bUlinelllO TMT iliasmall IIfabeoulwelptd byeOits of lill lllon Asl Ond Iywha how ver WI need not Ilull since the record lhawsthll Trapit a1hu00II rtalon tobelieve thai itsbulinus tanroaSI TMT scompetition 1PM



eThe record does show that from February through October 1978 IMTS moved 3474 35or 4OfOOl containers received from PRMSA Sea Land or Seatrain according toone of TMT sexhibits Ex IExhibit APROPOSED REDUCED AND INITIAL THROUGH RATES AND PROVISIONS 1003 shippers onthe Islands conducted bythe Commission sOffice of Economic Analysis indicate ahigh level of satisfaction with Tropical sservice Ex 3TMT isalso at adisadvantage compared toTropical since TMT sminimum on20foot containers isusually 40000 Ibs whereas Tropical sisonly 30000 lbs asnoted above TMT does offer itsnew service out of the ports of Jacksonville Florida and Lake Charles Louisiana aswell asout of Miami Florida Itispossible therefore that TMT will attract cargo from all of these ports that might have moved via PRMSA or Sea Land which operate out of South Atlantic or Gulf ports and feed cargo toIMTS at San Juan Puerto Rico Itisalso admitted byTMT that TMT snew 20foot rates with minima of 40000 Ibs are especially attractive tohigh density cargo such asbeer which can meet the 40ooo lbs minimum ina20foot container Tr 2356However itisimpossible tomeasure competitive impact onIMTS which had claimed that itwould suffer severely from TMT snew service onthe grounds that TMT s20foot container rates would attract high density cargo from IMTS toTMT and could result intermination of IMTS sservice between Puerto Rico and the Islands The reason for this situation isthat IMTS has provided noevidence tosupport itsconten tions The record thererfore does not show exactly what or how much IMTS iscarrying from exactly where or how much inconnection with what carriers operating from the mainland loIcannot find therefore that the bulk of IMTS scargo consists of high density items Furthermore Icannot determine how much diversion of cargo will occur away from PRMSA or Sea Land toTMT As Mr Stilling testified IMTS has not provided any information toindicate the amount of cargo that TMT may divert from IMTS Lacking such information itisimpossible toexamine the impact of TMT snew service onIMTS The majority of cargo carried byIMTS originates inareas not served byTMT IfIMTS can provide information of the amount of their cargo originating inareas served byTMT then areview of the impact onIMTS from adiversion of cargo can beundertaken Ex 3p8But IMTS has not provided such information Furthermore at the prehearing conference itwas impossible toelicit meaningful testimony from any of the witnesses who testified which would lend support toIMTS scontentions Infact the testimony confirmed the fact that TMT was aiming toattract cargo from Tropical not IMTS and that noone had any idea how much IMTS cargo originated inAtlantic and Gulf port areas served byTMT Tr 51For example itisimpossible todetermine how much cargo TMT may divert from PRMSA which operates out of New Orleans which cargo would befed toIMTS at San Juan Also TMT operates out of Lake Charles Louisiana but we have noevidence regarding the relative advantages of using TMT sservice out of Lake Charles ascompared toPRMSA sservice out of New Orleans There isnoevidence furthermore about shippers preferences or cost advantages between the two ports which would enable anyone topredict that there would bediversion toTMT The same problem applies toany other ports which are served byPRMSA or Sea Land ascompared tothe ports served byTMT Jacksonville and Miami Florida and Lake Charles Louisiana Inshort
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1
j

the failure of IMTS to provide any evidence in support of its contentions despite
the Commission s instructions and the requirement that the record be closed by
February 20 1979 has resulted in a failure of IMTS to prove its contentions

regarding substantial diversion of cargo from IMTS to TMT not to mention the

alleged adverse impact of TMT s new service on IMTS s financial viability
11

The Concerns of the Government of the Virgin Islands

The Government of the Virgin Islands intervened in this proceeding out of

concern that ifTMT s new through rates were found to be unjust and unreason

able with the result that the competitive balance of carriers serving the Islands

would be upset the VI Government would seek appropriate relief However if

the rates are found to be just and reasonable the VI Government supports the

introduction of TMT s new service at reduced rates The V L Government s

witness testified that the effect of TMT s new rates is to add competition in the

Virgin Islands trade and therefore believes that the new rates will benefit the

interests of the shipping public and the business community on the Islands Ex

4 The VI Government believes that Tropical is in a strong position to resist

TMT s competition and also feels that the addition of another carrier offering
direct service from Florida to the Islands namely Ace Shipping Co Inc under

a tariff effective September 21 1978 will act as a force to keep TMT s rates

down The V L Governmentagrees that IMTS has not presented any information

to indicate that TMT will divert significant amounts of cargo Furthermore the

V L Government believes that IMTS which as noted is undergoing reorganiza
tion under bankruptcy law has problems which stem from undercapitalization at

its inception The V L Government explains also that when IMTS entered the

trade the V L Government welcomed the additional service and thatIMTS was

given additional assistance by the Virgin Islands Industrial Development Com

mission which granted IMTS the maximum tax benefits available under appli
cable law Ex 4 p 5 Nevertheless as the V L Government states IMTS has

not prospered Most if not all of these events and difficulties occurred before
TMT published its new tariff Therefore in large measure IMTS would have to

contend that TMT s new rates should be found unreasonable even though IMTS

has been experiencing fmancial difficulties apparently unrelated to these rates

Shippers Required Use of 40 Foot Containers
The Commission is concerned that a shipper might be required to use a 40 foot

container at higher rates under TMT s tariffalthough presumably desiring to use

II AI prchnriconferenee an IftImpl WII made to flesh 001 the contentions orlMTS with further evidence but it was virtually
impollliblt to IUltaln IheIe conItDdODllblenllhe evldtnce which IMTS should hive ubmined Tr 51 59

II The V 1 Government xprellld IOInIdilllJlNSRllll wilh wlmeal Slimwith rtltnllOhiJ IilalimOlltbll ihny carrier achieved I

monopoly in 1111 VirJI Jaludl tradI JI j not c Ib Uuch an tvnt would bave ad v impael on Ihe blands becaulle such writr

could be objoclto C ThI V I Oov lllollo 1I1aIcompolidon Ill I lbo fl dvo 10

keep U 1hefoct1helwlonlbeC1uw1ty oIuIIICGrpomIon IIL IIL lnld l werehiJlMrllulll f

lbo II IIId whkhllw VO TMT howeyer lIIlllbel bevebeenuhilhu1he
V I 0avcrnritmI1tIIodand 1bIt CoinmIilion lnvtldpdoftt folmd UL sntea 10 h vebeinJail afterreuonIbl It should be nGlld Ihat I

am ualWIII of any Conuni ioalnVtldpdan or ICJINl ftndlt II 10 ilL filii DW I am IdYiIOd iI HtvinJ eou 11 is
0 111 10 vo thildlbotou to1he yo merili 1Ion vl vl I In 1111 proceecIInl ln point 011 I

no nce that anycuriIr lIichlovlna monopoly in 1M 1I lally linct alhl Oovemment itHltnOlel anoIberCllrier Ace

ShippiCo 1M hIt 1beUIdI willi I dtrtcIllfVke Ind 1M actlhatentry lIdO dlil domeItic trade is optn to fortian carrien
such II TropicIl whkh udll ahipl under Ian aUtry Ex 4 p 2 11 is not vo clear Ibal UL will achieve I monopoly in

the IhuttJtbldebttween Puerto Rico and the 1111ftdI ince IMTS the otber ahultle carrier i only under oin reorpnIZllion not

termination far Ibis record show
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PROPOSED REDUCED AND INITIAL THROUGH RATES AND PROVISIONS 1005 only a20foot container As the Commission recognized one would not expect ashipper toselect a4Ofoot container and pay more under such circumstances Order p3TMT admits that there may betimes when ashipper might have touse a4Ofoot container IfTMT did not have a20foot container available the shipper would either have towait until such was available or use a40foot container Or ifanother carrier had a20foot container available such asTropical the Shipper could select that carrier TMT cites the fact that shippers are expected topay onthe basis of the size of container used and cites the example of PRMSA stariff FMC FNo Iapplicable at New Orleans where shippers must pay higher freight oncargo that could have been loaded into 35foot containers at lower cost but for the fact that PRMSA has no35foot containers available at that port Ex Ip4TMT explains why itdid not publish analternation rule initstariff Under such arule ifashipper desired a20foot container and none was available the carrier could give the shipper a4Ofoot container at the lower 20foot container rates TMT explains that had itadopted such arule this would have undercut carriers such asSea Land and PRMSA which handle 35and 40foot containers incombination with IMTS asituation which TMT believes would have led tothe demise of the combination rate structure Ex Ip4As TMT explained and asshown inprevious findings TMT snew tariff isaimed at providing competition against Tropical s20foot container rates not at diverting cargo from Tropical s4Ofoot containers or Sea land sor PRMSA s35or 40foot container services Indeed TMT srates on4Ofoot containers have not been reduced from itsprevious combination of rates service Inpoint of fact the problem of ashipper shaving touse a40foot container rather than a20foot container which was unavailable ispurely theoretical First the unrefuted testimony isthat there isnoshortage of 20foot containers and that there are numerous 20foot containers available onamoment snotice Tr 34OMalley Second at the time of the prehearing conference January 101979 TMT had not yet gotten into 20foot container movements and all of itscarriage was still in4Ofoot containers Tr 61OMalley Third TMT sunrefuted testimony isthat itdoes not expect abig transfer from 40to20foot containers since the cargo that could beconverted tothe 20foot container size economically would belimited tosome of the heavier denser cargo such ascanned goods or beverages Tr 61Furthermore itisapparently the nature ofthe trade for the vast majority of cargo almost 75tomove in35or40 foot containers Ex IExhibit Aand TMT expects that there will beacontinuing need for 40foot container service Tr 6113Compensatoriness ofTMT sReduced Rates on20Foot Containers The second major concern of the Commission iswhether TMT sreduced rates on20foot containers would becompensatory iewhether they would recover total costs of carriage II1be reason for 1MCommiuion sapparent concern that ashipper might beforced touse a4Ofoot container at higher rafes rather than a2Ofool coatainer might bethe fact that tho Commission erroneously believed that virtually all of the cargo inthe trade ispresently movins in2Ofool containers Order p3Ifsoitisreasonable tobeconcerned that Ihere might beadrain onthe number of available 2foot containers ooce anew 2Ofoot service was inaugurated and with resulting shortages Amore valid inquiry might have been the question whether TMTs two tiered rate structUre with 40000 lbminimum weight requircmenls for 20fool containers would place any shippers at anundue or unreasonable disadvantlge because oCthe nature oftbeir cargo However asIdiscuss below there isnoshipper leslimony and noevidence thatTMT srate structure Mminimum weight requirements will infact cause harm toany panic ular shipper



1006 FEDERAL MARITIME COMMISSION One ofTMT sreasons for instituting the new 20foot through service at lower rates was toimprove utilization Tr 60This could bedone ifmore revenue could beobtained for a40foot slot onaTMT vessel IfTMT can place two 20foot containers into a40foot slot asitintends todoitispossible for ittoderive greater revenue for the same space than ifonly one 4Ofootcontainer were tofill that slot For example two 20footcontainerloads Df beer or beverages which are commodities which TMT believes will beattracted tothe 20foot container because of their density will give TMT 1920 inrevenue ascompared toonly 1440 inrevenue ifonly one 4Ofootcontainerload of beer or beverages isplaced into the same slot and charged at the minimum weight IBut aside from the question of improved utilization other evidence of record shows that the rates should with some possible exceptions more than recover total costs of carriage Mr Thomas LFarmer Jr astaff accountant inthe Commission sOffice of Financial Analysis was presented asHearing Counsel switness and analyzed TMT scosts and revenue Mr Farmer reviewed TMT sopening testimony inthis area and modified ittosome extent but concluded ultimately that with one exception of nogreat significance TMT sreduced rates would recover fully distributed costs Fully distributed costs asdefined byMr flarmer closely resemble the standard enunciated utilized bythe Commission inGeneral Order 2946CPR 549 3regulations governing the level of military rates This definition covers all direct and indirect costs Levesselexpenses non vessel operating expenses depreciation amortization expense and administrative and general expense Ex 2p2Tr 36Interest expense isnot included since that isnot considered asanexpense under Commission General Order 11ldTotest whether TMT sreduced rates would recover such costs Mr Farmer made three separate analyses inwhic hecompared revenue derived from the lowest rated commodity revenue from anaverage of all rates and revenuefromc thehighest rated commodity and matched each of these figures with fuMy distributed costs The conclusion reacheclwas that revenue onanaverllge Me basis and for thehighest rateditem more than recovered fullY distriblutedcosts Revenue for the lowest rated item rice at l09per hundredwei ght minimum 40000 Ibs failed tomeet allcostsbut easilymetdireetcostsandm acontribution of 127 toward indirect oostuuch asadministrative and general expense On revenue derived from anaverage of aUrates inthetariff Mr Farmer testified that TMT would efully distriblltedco8tshy 273 Ex 2p3For thechighest rated commodity of course the margin overs lch costs would bemuch sreate As Mr Farmer explained itisunrealistiC Cfexpect that the only item which will move inthe new service will berice and there isnoevidence regarding typical cargo mix Therefore heused the method of calculating revenue from anaverage of all tariff rates Ex 2p3As mentioned earlier Jnfact TMThad not yet carried ariycargo under its20foot container rates at least at the time of the prehearing conference Furthermore asalso discussed earlier 1I114TMT onand bev art SMper nl lthl mi ium4OOOO lblor 2ofcoper aDd 320JlI bunclrl lwIhI minimum 000 1110 for 4ofaal Olllll Sat IMT Iarllf IMCPNo h11I1219 flood omber II1i78 TMT ean move two 2Qfooc contIinm inlahU JI Itlmmi iaimum woilhll tltll tvtnue wlllamount 101920 fathe 4Ofooc sIoI 8utif TMTmoved onlone 4OfOOC container IItChll jtllllhi minimum weithl 11i flvenue for aame slol woulCl beonly 1440 iC1l



PROPOSED REDUCED AND INITIAL THROUGH RATES AND PROVISIONS 1007 the new 20foot rates might not beattractive toall commodities because of density facIors Mr Farmer scost data set forth inhis testimony are derived partly from TMT sopening statement and testimony which gave only vessel and non vessel operating costs asexperienced byTMT for the first nine months of 1978 Mr Farmer inorder toreach afully distributed cost level added administrative and general expense plus depreciation and amortization from information contained inGeneral Order 11statements submitted tothe Commission byTMT and IlLfor 1977 Mr Mark Morrison Controller Caribbean Division of Crowley Maritime Corporation the parent company furnished additional information Mr Farmer conducted several procedures tosatisfy himself of the reliability of the data involved and also has become familiar with the manner inwhich TMT keeps itsbooks through onsite inspection inanother proceeding Tr 3839496Inaddition tothe cost and revenue analysis presented byMr Farmer the record contains another test of the rates inquestion conducted onthe basis of anincremental or added traffic theory propounded byTMT Under this theory TMT and IlLare utilizing vessels between the mainland Puerto Rico and the USVirgin Islands anyway for the carriage of other cargo Therefore the theory runs any cargo carried under the new 20foot container rates need only recover direct costs attributable toitscarriage soasnot toburden other rate payers Inother words ifTMT and IlLcan fill otherwise empty slots onvessels moving anyway ifthe added cargo pays for itsdirect costs of handling noone isharmed The evidence which TMT presented under this theory shows direct handling costs for two 20foot containers filling a40foot slot tobe548 66Revenue derived even under the lowest rated item rice asnoted above isfar above this cost figure amounting to1520 DISCUSSION AND CONCLUSIONS TMT sumamrlzes itsprepared testimony bystating that ithas only met existing competition that itisnot pursuing apredatory policy or attempting toestablish amonopoly inthe subject trade or engage indestructive or unfair competition TMT states furthermore that ithas simplified aconfusing pricing system byestablishing athrough rate structure which among other things provides single carrier responsibility asingle bill of lading single payment of freight charges and simplified rates at acompetitive level which rates are also compensatory Furthermore states TMT noshipper would belikely toutilize ahigher rated 4Ofoot container unless his shipment was too large tofit into a20foot container and hecould realize asavings byusing a4Ofoot unit TMT concludes bystating IfIeispossible mat TMT snew rates may recover fully distributed costs even onrice and that irsother rates are even more compensatory than Mr Farmer sexhibits show TMT svessels serve both the Puerto Rican and Virgin Islands uade Ifthey carry cargo inboth trades simultaneously itwould benecessary toallocate certain costs between the Irades See General Order 1146CFR 127c2127c3512 7c4Itisnot clear from the record ifany allocation problem existed although Mr Farmer did not believe that there was such aproblem Tr 4348However even ifthere should have been anallocation under 00IIformulae and itwere perfonned the result would be10reduce TMT scosts for the Virgin Islands trade and provide even more proof thai TMT srates were fully compensalory perllaps even onrice II1be specific cost and revenue figures are shown onEx 2Exhibit Awhich was requested byTMT 10beheld confidential because itreveals TMT scosts insome detail Since the conclusions astothe rompensatoriness of TMT srates are supported bythe dal8shown onthe confidenlial exhibil which can bechecked bythe Commission and are nol disputed Isee noreason todisclose them inmy decision incase such disclosure could harm TMT competitively See Rule 167 46CFR 502 167



1008 FEDERAL MARITIME COMMISSION that ithas been working diligently with agood reliable service at rate levels which will allow ittoplace fine equipment into service while holding transportation costs toa minimum There isessentially nodispute with TMT onthe part of the active participants inthis proceeding Hearing Counsel and the Commission sstaff believe that TMT snew rates are generally compensatory iethat they will recover fully distributed costs and that TMT sdirect competitor Tropical will not beplaced at adisadvantage since Tropical offers faster delivery and has alower minimum weight requirement Hearing Counsel concludes that the new service isbenefi cial tothe interests of shippers and urges that itbeapproved See Prehearing Statement of Hearing Counsel January 91979 pp34The V1Government essentially agrees with Hearing Counsel that theriew service will bebeneficial tothe Islands and that Tropical should beable towithstand TMT snew competi tion The V1Government sconcern arose over remarks that ifacarrier achieved amonopoly inthe trade such anevent would not necessarily have adverse consequences onthe Islands However the VIGovernment does not charge that any carrier isachieving amonopoly and infact states that another direct service carrier has begun service The only party that has protested TMT snew service and rates isIMTS acarrier operating between Puerto Rico and the Virgin Islands IMTS had alleged that TMT srates would not recover costs and would have aseverely adverse effect onIMTS sability toremain inthe trade However lMTS contrary tothe Commission sOrder has provided noevidence insupport of these claims The record inthis case asdiscussed above firmly supports the conclusion that TMT snew service for 20foot containers isJustand reasonable that the ratedor such service are compensatory and that they are designed tomeet competition and not for predatory pUl pQSes There isfurthermore absolutely noevidence that the new two columried rate structure for 20and 4Ofoot containers iscausing shippers disadvantai or bann As Hearing Counsel correctly states itisacardinal reaulatory principle that acommon carrier may compete for traffic Furthermore such competition isnot rendered unlawful merely because the carrier bas reduced itsrates and succeeded indiverting some traffic fromother carriers Agreement NO9955 118FMC426 486 487 1975 citingAgreement Gu fMdlt rranean Ports Corlference 8FMC703 709 196 iand1 CCvNew York NHIHRCo 372 US744 759 1963 As the Court saidin the last case cited something more than hard competition must beshown before aparticular rate can bedeemed unfair or destructive There are of course limitations onthis right of carriers Acarrier cannot violate prescribed standards of lawinthe name of competition For example itcannot treat shippers unfairly or unjustly diseriminateamong them or prejudice ports or establish rates which are solowastpbeunreasonable undeuecogniied standards orcompensatoriness or establish them forprcdatory or destructive purposes asregards other carriers See Rates from Jacksonville Florida toPuerto Rico 10FMC376 380 381 385 1967 jReductionlnRates Pac Coast Hawaii 8FMC28263 1I1vestig llon ofOverlandtOCP Rates and Absorp tions 12FMC184 206 1969 affirmed under the name of Port of New York



PROPOSED REDUCED AND INITIAL THROUGH RATES AND PROVISIONS 1009 Authority vFederal Maritime Commission 429 F2d663 5Cir 1970 Itisnot even necessarily unlawful for acarrier todomore than merely meet competition for example byfixing rates lower than itscompetitor ifthere isvalid reason for doing sosuch asthe carrier sinherent service disadvantage necessitating lower rates Ratesfrom Jacksonville Florida toPuerto Rico cited above 10FMCat 380 Agreement No 9955 icited above 18FMCat 481 Although generally acarrier srates must meet fully distributed costs or something akin tothat standard tobeconsidered compensatory not every rate inacarrier stariff isrequired tomeet that standard Ithas been recognized that some commodities might not beable tomove ifforced torecover all costs and that there isdiscretion onthe part of carrier smanagement tofixrates between direct costs and fully distributed costs See eginvestigation of Increased Rates onSugar Puerto Rico Trade 7FMC404 4Il 412 1962 Rates of Aleutian Marine Transport Inc 7FMC592 596 1963 Matson Navigation Company Reduced Rates onFlour 10FMC145 148 149 153 1966 Inv of Increased Rates Atlantic Gulf Puerto Rico Trade 8FMC941964 Gulf Westbound Intercoastal Soya Bean Oil Meal Rates IVSSBB554 560 1936 Investigation of Ocean Rate Structures 12FMC34371968 17Locklin Economics of Transportation 6th Ed1966 Chapters 8and 9The Commission has even relaxed itsrequirements that rates generally meet fully distributed costs inthe case of carriers which are only starting anew service and are forced tomeet existing carriers competition See Reduction inRates Pac Coast Hawaii cited above 8FMCat 263 264 Indetermining acarrier scosts and reasonableness of itsrates furthermore exactitude isnot required All that isnecessary istomake areasonable approximation using appropriate methodol ogy Sea Land Service Inc increases inRates inthe USPacific Coast Puerto Rico Trade 15FMC49101971 Rates onUSGovernment Cargoes IIFMC263 279 1967 18Investigation of Increased Sugar Rate 9FMC326 330 1966 Alcoa Steamship Co Inc General increase inRates 9FMC220 231 1966 Increased Rates onSugar i962 7FMC404 41I1962 Rates of Pacific Northwest Elevators Association IIFMC327 401 1968 As the above cases illustrate the usual test of compensatoriness of arate has been that itrecovers fully distributed costs with some exceptions noted above Aslight variation of this standard which the Commission employs toestablish compensatoriness of rates isthat used inthe bidding byAmerican carriers for the transportation of military cargo See GO2946CPR 549 3Regulations Governing Level of Military Rates 13SRR 411 414 415 1972 This standard was enunciated inorder toensure that military rates would bemaintained at asufficiently compensatory level soastoprotect the financial soundness of the bidding carriers and also avoid unduly burdening non military rate payers 13SRR at 413 414 This does not mean however that the Commission isforever uIIshould berecognized thai although these cues constitute Commission precedent they arose during the old breakbulk days of ocean technology Thai isROllo say thai the principles have novalue however the measure of direct costs has changed inthe container age See Huwuiiun Trud SIudy AnECnnirAnuly fisIFMCSCaff October 1918 p180 1Inthis ciled case the Commiuion slaled Granted lhal the studies are not asaccurate or complete asmight bethere isnojustifiable reason not 10accept them aafair and honest aUempc bythe lines tocome upwith ameaningful story Case citations omitted



1010 FEDERAL MARITIME COMMISSION wedded tothe fully distributed cost standard under itsprevious definitions or variations Hearing Counsel states also that the Commission sstaff favors aslightly different standard based onlong run marginal costs LRMC astandard which gives consideration toelements of demand and excess capacity aswell ascosts However the staff has not yet developed the capability of applying such new standard and believes that the fully distributed cost standard which approx imates LRMC isacceptable under the circumstances See Prehearing Statement of Hearing Counsel January 91979 pp56cf Hawaiian Trade Study AnEconomic Analysis FMCStaff October 1978 pp179 190 As discussed above evidence inthis record shows that TMT published itsnew reduced rates on20foot containers tocompete with Tropical whose tariffTMT attempted tocopy asregards Tropical s20foot container rates The record shows however that TMT did not quite reduce itsrates far enough because of itsoversight inpublishing ahigher minimum quantity requirement than Tropical s40000 Ibs asagainst30 000 Ibs Furthermore the record shows that Tropical should beable towithstand this new competition from TMT since TMT suffers from inherent disadvantages regarding time intransit incomparison with Tropi cal sdirect faster service Furthermore TMT srates onits40foot container service are still higher than those published byTropical Ex 3p3There isalso noevidence that TMT sinitiation of service with 20foot containers isdesigned toharm protestant IMTS The record shows rather that TMT isseeking toattract some of the 20foot container business from Tropical which business IMTS isnot attracting anyway Although some diversion of cargo from IMTS toTMT could occur this would happen ifat all ifTMT could attract shippers from using the services of PRMSA or Sea Land operating out of South Atlantic and Gulf ports since PRMSA and Sea Land feed cargo toIMTS at San Juan Puerto Rico Itishowever totally speculative astohow much diversion could occur inthis fashion since IMTS has furnished noevidence tosupport any of itsconten tions The Commission has often said that itcannot base decisions onconjecture or speculation but needs facts See Agreement 9955 1cited above 18FMCat 470 Alcoa SSCo Inc vCia Anonima Venezolana 7FMC345 361 1962 Furthermore even when aparty has been found tohave the burden of justifying itspractices the Commission has not required the party toprove negatives ieaparty does not have togoforward with evidence toshow that itwill not violate specific provisions of lawwhen noevidence has been presented indicating that itmight beviolating lawSee Agreement No 9955 1cited above 18FMCat 429 The evidence presented byHearing Counsel and the Commission sstaff shows that TMT srates should recover fully distributed costs onthe basis of areason able method of analysis Even ifthe rate onrice the lowest inthe tariff may not recover all such cost that rate recovers far more than direct costs and con IIAs the Commission slaled inDockelNo 782100IIAmell 4Avf ruRt Vttluf oj RatrBa rserved January 291979 The Commission reels thai historical accptanc eof apanic ular method does nol necessary sic preclude the evolvement of abeller method Idp41be Commission made remarks inthis cited case which bear rcpca1lnl areards IMTS sexpmsion affear ofTMT scompetition witboul supportina evidence staling Somethina more than afear of increased competition isnecessary tojUlIlify afinding thai anagreement iunju llydi criminatory or unfair 8li belween carriers conll ary 10lhe public interesl or olhcrwise merits disapproYlI1 under llCClion 15of heAct 7FMC111361





1012 FEDERAL MARITIME COMMISSION Events Occurring After Mr Farmer sTestimony Regarding His Employment Some time after Mr Farmer Hearing Counsel sstaff accountant witness had completed his analysis and testified anevent occurred which made itnecessary toclarify his status Until this matter could beclarified Ideferred issuing this decision which even with the temporary delay occasioned bythis problem isbeing served well within the time periOd ordered bythe Commission LeApril 231979 The evidentiary hearing inwhich Mr Farmer concluded his testimony occurred onJanuary 101979 On March 91979 Hearing Counsel served amotion inthe form of aletter inwhich Hearing Counsel called my attention tothe fact that Mr Farmer had been offered employment with the Crowley Maritime Corporation which owns respondent TMT and had accepted the offer Hearing Counsel explained however that Mr FlII IIIer had completed his written and oral testimony inthis case more than one month before the offer was made that hehad immediately notified his supervisor when the offer was made and was removed from further participation inthe case aprocedure suggested bythe Memoran dum of Attorney General Regarding Conflict of Interest Provisions of PL87849 28Fed Reg 985 Feb 11963 Thus Hearing Counsel states that Mr Farmer had innoway acted improperly and had nocontrol over the situation inwhich the offer was made Hearing Counsel asked for aruling that Mr Farmer stestimony was innoway influenced or rendered unreliable bythese subsequent events and that his testimony remain inthe record for all purposes Hearing Counsel took pains toexplain inthe motion that any other party could reply within 15days after date ofservice of the motion under Rule 7446CPR 502 74and attached Mr Farmer saffidavit setting forth the relevant facts indetail Only one reply wlisfiled bythe Virgin IslandScOovemment which byletter dated March 141979 stated that ithad reviewed the affidavit and did notbelievethal Mr Farmer scontracts with the Crowley Corporationchad influenc his tes timony Therefore ithad noobjeotion toHearing CoURseFs motion Mr Farmer saffidavit fullyexplain fthecfacts surrounding the offer of employment and demonstrates convlncfngly that heacted properly at all times ndcouktin noway havlfbeeninfluenced bythlmfferofeillploymentwhen testifying inthis case The critical fact remains that Mf Farmer bad completed hill written and oral testimony inthis case onJanuary Hl 1979 whereas hOwas not even cQDtaCtei1by Crowley untiLmQ1 ethaila monthtltereafter onFebruBJ1 14or IS1979 Furthermore Mr Fanner immediately notified his immediate supervisor of the offer and upon conducting discussions with croWley reiaiding possible employ1tl lllt discontioued any contact with Commissionl1 8ttersinvolving Crowley onthe instrUction of IUs supervisor onor about February 211979 Thereafter Mr Farmer continued dtscustion witll Crowley without discussing Commission proceedingsin anway lriadditionto his aupervisorMr Farmer contacted the Commission sBthics ffjeer and informed theBureau of Hearing Counsel and attorneys handling Crowley proceedings drat hcfw nolonger free toparticipate inproceedings involving Crowley even before hehad accepted Crowley soffer ohmploytnent Mr Farmer sand Hearing Counsel sstatements that his analysis of Crowley financial data was innoway influenced bycthe subsequent offer of employment are fully supported bythe detailed fac j1Ii21FMC



PROPOSED REDUCED AND INITIAL THROUGH RATES AND PROVISIONS 1013 recitation contained inthe affidavit There isabsolutely noevidence or reason todoubt the credibility or integrity of Mr Fanner who acted inevery way asanhonest person should when confronted with adifficult situation over which hehad nocontrol Itherefore grant Hearing Counsel srequest and find that Mr Fanner sevidence should remain inthe record and beconsidered onitsmerits without regard tothese subsequent ancillary events which patently could have had noeffect onhis testimony ULTIMATE CONCLUSIONS TMT has begun anew service publishing reduced rates for 20foot containers These rates are basically patterned after the tariff of acompeting carrier Tropical Shipping and Construction Company Ltd which operates afaster direct service between Florida and the Virgin Islands The new service offers asingle bill oflading simplified rates and greater efficiency Both Hearing Counsel and the Government of the Virgin Islands believe the new reduced rates tobebeneficial and urge their approval bythe Commission The Commission sstaff has presented evidence showing that the rates will becompensatory onafully distributed cost basis and that they will not endanger the continued operations of Tropical which can withstand this new competition The only party which has protested these new rates International Marine Transport Services Inc IMTS has failed topresent any evidence for the record despite the Commission sinstructions which would support itsallegations that the new rates are noncom pensatory and harmful tothe continued existence of IMTS On the contrary the record shows that the new rates are primarily aimed at attracting cargo from Tropical not IMTS Whatever effect these rates would have onIMTS which operates between Puerto Rico and the Virgin Islands and isfed cargo from other carriers operating from the mainland isentirely speculative Although itisadmitted that the new rates are especially attractive tohigh density cargo there isnoevidence from shippers or anyone else that TMT srate structure will harm or unduly prefer any shipper any more than there isevidence that Tropical ssimilar tariff has harmed or unduly preferred any shipper Inshort this record shows that TMT isattempting tomeet not eliminate competition that itispublishing reduced rates which are fully compensatory and that there will bebenefits for shippers asaresult of itsnew service and rates There isfurthermore noprobative evidence showing harm toany shipper or competing carrier Accordingly Ifind TMT snew rates tobejust and reasonable within the meaning of section 18aof the Shipping Act 1916 and section 4of the Intercoastal Shipping Act 1933 SNORMAN DKLINE Administrative Law Judge WASHINGTON DCMarch 301979



FEDERAL MARITIME COMMISSION 46CFR547 DOCKET No 756POLICY AND PROCEDURES FOR ENVIRONMENTAL PROTEcrION May 221979 Discontinuance of Proceeding The Commission has determined that this proceeding initi ated bynotice of proposed rulemaking of March 241975 40FR13005 should bediscontinued and superseded byanew proposed rulemaking designated asDocket No 7951DATES Effective upon publication SUPPLEMENTARY INFORMATION None By the Commission AcrION SUMMARY SFRANCISC HURNEY Secretary iIj1014 1114l
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tnt4i FEDERAL MARITIME COMMISSION DocKET No 7837RENE DLYON Co INC vAMERICAN PRESIDENT LINES LTD NOTICE May 22979 Notice isgiven that noexceptions have been filed tothe April 161979 initial decision inthis proceeding and the time within which the Commission could detennine toreview has expired No such detennination has been made and accordingly the initial decision has become administratively final SFRANCIS CHURNEY Secretary
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FEDERAL MARITIME COMMISSION No 7837RENE DLYON COINC VAMERICAN PRESIDENT L1NES LTD Fina ized onMay 221979 Shipments of artificai Flowors Xmes light sets and other like merchandise from origins inthe Per Fsst consigned Wthe Port of Sen Diego Celif found tohave ban properly delivered toreapon dent scontainer yard or conteiner freight stetion at Chula Vista Calif and the subaequent dreyege of eaid merchandise finm Chule Viate after cuaWma clearence tothe Tenth Avenue Tertni al inSan Diego fourtd tohave been at the rcqueat of complainant scustoma houae brokea Complaint diamiased David NNrssenberg for complainant JDonuld Kenrry for respondent 1INITIAL DECISION OF CHARLES EMORGAN ADMINISTRATIVE LAW JUDGE The shortened procedure was followed The record conaists of the complain ant sopening merr orandum of facts and argumenta dateid February 61979 the respondent smemorandum of faets and arguments mailed March 61979 and the complainanf sreply memorandum of facts and arguments mailed March 201979 each with attached exhibits By complaint filed Septam6er 261978 the complainent Rene DLyon Inc animportor of Christmas rree decoradons alleges that rospondent American iPresident Lines Ltd APL anocean carrier operadng from ports inthe Far East toPacific Coast ports overcharged the complainant invioladon of secdon 18bof the Shipping Act 1916 the Act oncertain shipments of Chrisunas tree decorations from Far East origins tothe Port of San Aiego made from about 1November 1973 through 7anuary 1978 Comglainant also alleges aviolation of section 17of the Act insofar asitiscontended that APL did not observe and enforce ajust and roasonable pracuce reladng tothe handling and delivery of complainant smerchandise at the Fort of San Diego Specifically eomplainanPs goods were delivertd tothe Port of San Diego at APL scontainer freight station CFS or container yard CYboth at the same Thisdechioo will beeome the decLioa oPlhe ComMuion in14e Mence ofnvlewthmeof bytMCanmixion RWa 227 Rulp MProclia end Prondurs 6CPR l03 27Mwther pmcadin Inwhlch Na iuuee ppear b6eeimllv leNo 794Sol SplK Amerlrun Pnrldent Unrs Ld1016 21FMC



RENE DLYON VAMERICAN PRESIDENT LINES 1O17 Iocation namely the premises or facilities of California Car age Company Inc Cal Cartage at 2387 Faivre Street Chula Vista Calif The goods reached Chula Vista inbond and after customs clearance were trucked byCal Cartage from 2387 Faivre Street tothe Tenth Avenue Terminal inSan Diego for which drayage Cal Cartage billed the complainant The alleged overcharges are the above drayage expenses paid bythe complain ant The alleged unlawful handling and delivering practices are the delivery of the goods byAPL toChula Vista rather than delivery tothe Tenth Avenue Terminalin San Diego The bills of lading designate the cargo inissue variously asartifical flowers Xmas decorations candles musical clown musical piano musical auto caz Xmas light sets Xmas ornaments marching soldier band musical metal train passing through tunnel holiday novelties Xmas trees dancing doll etc Ananalysis of 138 bills of lading shows 66shipments from Hong Kong 51from Keelung Taiwan 14from Tokyo via Yokohama and 7from Kobe Japan Some of the bills of iading are almost illegible but generally they all show that the shipments were destined tounnamed overland common points OCPdestinations inthe United States OCPisshown onthe bills of lading inone or more of three places namely under onwazd routing from poR of destination for transshipment or under mazks and numbers Itisappar ent and isconcluded from the record that the complainant spurpose was towarehouse itsOCPshipments at the Tenth Avenue Terminal Most of the shipments were less than containerloads lc1and accordingly went toAPL sCFS sothat the containers could bestripped and thus divided into shipments totwo or more consignees Afewof the shipments herein were containerloads and accordingly went toAPL sCYfor further handling after release from customs Some of the shipments inthe list attached tothe complaint show cazgoes exASIA MARU exZIMHKand exother ships which donot appear tobethose of the respondeni The complaint seeks 6476 32indamages Inthe complainant sopening memorandum inthe affidavit of itsSecretary Treasurer itissaid that complainant paid atotal of 5865 97toCal Cartage for the drayage here inissue InExhibit Aattached tocomplainant sreply memorandum atotal of drayage bills of about 5236 04islisted The respondent points out that the shipments inquestion moved during 1976 and 1977and that some of the earlier 1976 shipments aze barred bysection 22of the Act which provides that complaints may beFiled within two years after the cause of action accrued Determination of which shipments may bebarred need not bemade now inasmuch asthe complainant states initsreply memorandum that should itbefound entitled toreparation itwiil file acomplete reparation statement pursuant torule 252 of the Commission sRules of Practice and Procedure 46CFR 502 252 At that time any barred shipments could bedeleted from the repazation statement 1here are ceRain non issues inthis proceeding The shipments inissue were transported byAPL initsocean service from the Far East origins toitsPort of Los Angeles terminal inSan Pedro Calif and thence were trucked inbond insubstituted service toAPL sPort of San Diego CFS or CYat Chula Vista Said





RENE DLYON VAMERICAN PRESIDENT LINES IOI IDrayage charges from Chula Vista tothe Tenth Avenue Terminal are the same ascharges for movement tothat location from any point within the city limits of San Diego The gecesis of the subject proceeding ishaonMarch 271978 the complain ant filed acomplaint inthe Municipal Court of Califomia County of San Diego seeking damage from respondent inthe amount of 4570 57Respondent then moved tostay the Municipal Court proceedings onthe grounds that the Federal Maritime Commission had primary jurisdiction On July 61978 the respondent and complainant stipulated toastay of the Municipal Court litigation pending adjudication bythe Federal Maritime Commission GENERAL DISCUSSION AND CONCLUSIONS Two main issues inthis proceeding are one whether APL perFormed itsdelivery services tothe Port of San Diego inaccordance with the applicable tariffs and the tenns of itsbill of lading and two ifdelivery toAPL sCFS CYat Chula Vista was inaccordance with the applicable tariffs whether the designa tion of the location of APL sCFS CYfor the Port of San Diego at Cal Cartage sfacilides at Chula Vista was areasonable designation APL isrequired bysection 18b3of the Act not rocharge or demand or collect or receive agreater or less or different compensation for the Vansportation of property or for any service inconnection therewith thart the rates and charges which are specified initstariffs onfile with the Commission and duly published and ineffect at the time nor shall any such carrier rebate refund or remit inany manner or byany device any portion of the rates or chazges sospecified except inaccordance with such tariffs Inother words APL must abide bythe terms of itstariffs Itmust charge the same rates toall shippers obtaining uansportation of like cargo from the same Faz East origin rothe same PoR of San Diego destina ion APL may not rebate aportion of such charges bypaying for any transpoctation beyond APL sPort of San Diego CFS CYThat isAPL may not pay for drayage from itsSan Diego CFS CYat Chula Vista toanother terminal unless APL stariff soprovides 7hus we retum tothe main question whether APL propedy designated Cal Cartage sfacilities at Chula Vista asAPL sCFS CYfor the Port of San Diego APL sbill of lading provides inClause 12inpart that the Camer without giving notice either of arrival or discharge may discharge the goods directly asthey come tohand at or onto any wharf craft or plare that the Carrier may sefect emphasis supplied APL sbill of lading provides inClause 18inpart that any persons firmor corporation engaged bythe Shipper or Consignee topedonn forwarding services with respect toGoods shall beconsidered the exclusive agent of Shipper or Consignee for all purposes APL asamember of the Trans Pacific Freight Conference of Japan Korea TPFG Kwas subject toitstariffs onshipment herein from Japan toSan Diego TPFGJK Tariff No 35FMC 6provides inGeneral Rule No 23that oncargo delivered breakbulk excontainer delivery isaccomplished bymaking the iFMr



1OZO FEDERAL MARITIhfE COMM SSION cargo available at carrier sCFS and oncargo delivered incontainers delivery isaccomplished bymaking the containers available at carrier sContainer Yazd CYTPFGJK stariff also provides inRule 46inpart that for delivery of cazgo discharged at other than bill of lading poct of destination the ocean cacrier shall aaange at itsexpense for movement of the shipment via rail wck or watec the mode tobedetermined bythe ocean carrier from the port of actual discharge tothe ocean carrier scomentional or container facilities onfile with the Conference Chairman for the port of destination Rule 100 cof this tariff defines CFS asthe tocation designated bythe carrier inthe port area defined under Rule 100 HRule 100 dsimilazly defines CYRule 00Eprovides inpart that the CYand the CFS may not beshipper sconsignee sforwarder sor NVOCC splace of business Rule 00HoEhis tariff provides inpar that the port area at destination ports isihat geographic area encompassing ihose CFS sand CYsonfile wiN ihe Conference CTairman and inefkct onMay IB1973 The respondenPs memorandum initsattachments or Exhibits F1F2F3and F4gives various lists of CYand CFS destinazions effective at various dates Attachment or Exhibit F1shows the CYsand CFS seffective April 191973 Exlubit F2was effective August 241976 Exhibit F4was effective March 221977 and Exhibit F3isfor the list of CYsand CFS seffec ive Apri16 1978 APL sshipments from Hong Kong and Taiwan aze subject toiuHong Kong Taiwan Freight Tariff No 5FMCNo 67This tariff initsRule No 50provides inpart that CFS means the location designated bythe cacrier or his agent and that such locations must beonfile with the Agreement Secretary Ageement No 0107 Trans Pacific Freight Conference HKIndependent Lines Rare Agreement Inthe same rule CYissimilarly defined asthe location designated bythe cazrier onfile with the Agreement Secretary All CFS locations must beonthe canier spier or inthe immediate port area asdefined bythe Chairman or Secretary of Agreement 10107 Rule No 175 of this Hong Kong Taiwan tariff provides inpazt that oncargo delivered breakbulk excontainer delivery isaccomplished bymaking the cargo available at camer sCFS and that oncargo delivered incontainers delivery isaccomplished bymaking the container available at carrier sCYThe tariff ocean rates donot include any services beyond delivery tothe CFS or CYInTariff No IEof the Port of San Diego Califomia San Diego Unified Port District PorP isdefined asmeaning San Diego Unified Port District and DistricP isdefined asencompassing all of the tideland azeas of the Cities of San Diego Nadonal City Chula Vista Imperial Beach and Coronado surround ing San Diego Bay aswell asthe navigable waters therein The respondent states that the Port of San Diego tariff isnot directly relevant tothis case but that itisindicative of the fact that the pon area asdefined bythe TPFGJK taziff isnot arbitrary or unreasonable Complainant disagrees and submits the affidavit of the Port Director for the Port of San Diego who states that the only portions of the City of Chula Vista that are within the borders of the San Diego Unified Port Disvict aze the tideland areas 21FMC



RENE DLYON VAbfERICAN PRESIDENT LINES 1OL 1of that city that 2387 Faivre Avenue sic isnot inthe San Diego Unified PoR Dis Vict and that APL sCFS at this location isnot inthe PoR of San Diego Itistobebome inmind hat hetariff of the Port of San Diego isdesigned tomeet itsown purposes and isnot the conuolling tariff setting APL socean rates and the services for which these rates apply Itprobably iswe that the PoR of San Diego asatecminal operaror or lessor of tecminal facilities would beacompetitor of Cal Cartage tosome extent insofaz asCal Cartage isrendering terminal services Of course the taziff of the PoR of San Diego ispertinent tothe issues herein insofaz asitmay beconsidered asone factor inthe measure of the reasonableness of APL sdesignation of 2387 Faivre Street asitsCFS CYComplainant insists that the lireral definition of tideland azea isthe azea between the high and lowwater mazks but this more properly would seem tobethe definition of tideland Tideland area necessarily encompasses more than ide land that isudeland azea isthe azea inthe general vicinity of the tideland Inthe present case the tideland area reasonably may encompass many points near the San Diego Bay and local waters induding the Pazadise Creek Sweetwater River and the Otay River which empty into the San Diego Bay However inany event itisthe definition of poR area inAPL stariffs that isconvolling Of course the mere filing of atariff and acceptance of same for filing bythe Commission does not make any tariff provision reasonable and lawful ifoncomplaint itcan beshown otherwise 7hecomplainant insists that APL sCFS at Chula Vista isnot directly adjacent tothe water appazently meaning San Diego Bay al hough Exhibit A1attached tocomplainanPs opening memorandum shows that APL sCFS onFaivre St marked with anasterisk onExhibit A1page 2isvery near the Otay River Likewise anexamination of other CFS CYlocauons listed inExhibits F1F2F4and F3shows that anumber are not located onpiers and docks but reasonably may beconsidered tobeinthe port azea and even inthe tidelands azea These same exhibits show that not only did APL designate 2387 Faivre Sveet asitsCFS CYbut also that other ocean carriers designared the same address or faciliry of Cal Cartage astheir CFS or CYor both Kawasaki Line Mceller Line Maersk Line Nippon Yusen Kaisha Line and Yamashita Shinnihon Steamship Co Ltd listed 2387 Faivm Street at one time or anothec Also respondent states that Sea Land Service Inc established the first CFS inChula Vista inabout 1970 and the use of this azea has been populaz with conference members The complainant azgues that Rule 100 Hof the tariff of TPFGJK de5ning the poR area asthe geographical area encompassing the CFS sand CYsonfile with the conference isinthe nature of anescape clause and begs the question of what isareasonable poR azea since Rule 100 Hallegedly sets upnoreasonable guidelines for the sites of aCFS The appazent guidelines have been the commer cial customs and practices of the members of TPFGJK and of Agreement No 10107 insetting upthe Iceations of their CFS sand CYsThose practices that isthe location and use of these CFS sand CYshave been established for at least 7or 8years and have been commercially accepted app3rently byshippers and consignees for some time even induding the complainant which accepted



1OZL FEDERAL MARITIME COMMISSION delivery at APL sChula Vista location and paid drayage charges from there without protest for at least 2years prior tothe filing of the present complaint The complainant mistakenly relies onaproposed definition of Port which never became effective Complainant senor isunderstandable Inthe USGovemment Printing Office publication entitled Code of Federal Regulations 46Shipping Part 200 ToEnd Revised asof October 11977 there are two versions of secdon 536 1Definitions At page 850 of this publication isthe version of the definitions effective at the time and nodefinition of Port isincluded At page 871 of this same document isanother section 536 1Defini tions which insubpart pdefines port asWhen used inthis part the term port means aplace having facilides tooriginate or terminate water transportation and at which the actual transportation bywater commences or terminates astoany particular movement of cargo However this section 536 1never became effective see page 870 which states inpart Inorder topermit addidonal time toevaluate petitions for reconsideration ithas been determined topostpone the effective date until further order of the Commission see 41FR44041 Oct 61976 Infact effective January 11978 inDocket No 7219General Order No l3Part 526 Publishing and Filing Tariffs byCommon Carriers inthe Foreign Commerce of the United States certain modifications were made and many sections of the regulations were renumbered mimeographed regulations served November 101977 Inthis revision section 536 2isthe De nitions section and again there isnodefinition of Port Inasimilar mimeographed publication not here controlling but of interest served October 31977 effective January 11978 conceming Docket No 7640General Order No 38regarding tariffs inthe Domestic Offshore Com merce section 531 2mdefines PoR asaplace at which adomestic ioffshore carrier originates or terminaus bytransshipment or otherwise itsactual ocean carriage of property or passengers astoany particular uansportation movement Emphasis supplied The complainant argues that the definition of Port asprovided inSec tion 536 1pthe definition which never became effective precludes areas inland from the water and therefore that any tariffs filed byor onbehalf of APL containing some other definition of port are incontravention of the Code of Federal Regulations As seen complainant relies onanever effective proposed definition Therefore we must return tothe definitions of CFS sand CYsasprovided inithe tariffs goveming APL APL sdesignation of itsCFS CYlocation at Chula Vista was lawful inaccordance with APL stariffs The question remains whether or not the tariffs provided reasonable rules Itappears neasonable from apublic and wmmercial standpoint todesignate the Chula Vista location asAPL sCFS CYAnexamination of Exhibita F1F2F4and F3attached torespondent smemorandum shows that various loca tions were used for CFS sand CYsfor the ocean carriers offering service tothe Port of San Diego Such locations include or included aTenth Avenue Terminal San Diego bCalifornia Cartage 1421 Sicard Street San Diego



RENE DLYON VAMERICAN PRESIDENT LINES lOZ 3cLaSalle Truck 690 Anita Street Chula Vista dCalifornia CaRage 2387 Faivre Street Chula Vista eSky Trucking 5010 Market Street San Diego Sky Tivcking 2163 Hancock Street San Diego gPort Transport 415 30th Street National City h24th Street Terminal San Diego iGHTranspoRation Inc 1950 Newton Street San Diego jContainer Freight Corp 415 30th Street National City Anumber of the above terminals donot appear tobedirectly onthe San Diego Bay Indays past when all ships were conventional breakbulk vessels itwas natural tounioad the ships at the waterfront and stack the loose pieces of cargo onthe pier or insheds near the water But with modern containerships and with limited spaces for handling large containers apparently ithas become feasible tomove the containers some distances from the water tocontainer yards for delivery of the full containers toshippers and inthe case of less than container loads tocontainer freight stations not right onthe water but some distance away where there isspace for appropriate facilities for stuffing and suipping containers Some latitude inpicking the location of CYsand CFS sisnecessary both from aneconomical standpoint and aiso from the standpoint of avoiding congestion of trucks Ifall trucks donot have togotothe same location traffic may bespread out avoiding congestion inlimited areas adjacent tothe water The Administrative Law Judge has noknowledge of the speci6c situation herein that isof any problems of the economics of the location of CYsand CFS sat the Port of San Diego or of any possible truck congestion but itwould appear wise asageneral rule not tounduly limit the sites of CYsand CFS sinthe Port of San Diego Arequirement that APL could not select itsChula Vista CFS location asitdid would seem tobeunduly restrictive and unreasonable Modern and far sighted regulation should not tiedown acacrier toany narrow technical choice of location of itsCYor CFS Rather anocean carrier should befree toselect asite for itsCYor CFS provided the location selected iswithin reason and serves alegitimate public need and further provided that the loca tion sselected isare inaccordance with applicable tariff provisions Of course selection of Tia Juana Mexico asthe site for aCFS or CYfor the Port of San Diego would beunreasonable under present circumstances but this record dces not support afinding that 2387 Faivre Street Chula Vista isanunreasonable location for APL sCFS CYat the Port of San Diego Alook at aSan Diego area map confirms that San Diego National City Chula Vista and other nearby cities are all inclose proximation toeach other and toSan Diego Bay and itstributary waters Itisultimately concluded and found that complainanYs shipments inissue herein were delivered properly inaccordance with respondent sapplicable tariffs torespondent scontainer freight station container yazd at Chula Vista Calif that those shipments were not overcharged that the complainant has not shown that respondent sdesignation of itscontainer freight station container yard at Chu aVista for delivery of goods tothe Port of San Diego was anunreasonable designation that APL sselection of itsCFS CYat Chula Vista and delivery of



1O24 PEDERAL MAttITIME COJKM SSION goods thereto was not anunreasonable practice reladng tothe handling and delivery of goods coneigned tothe Port of San Diego that the drayage oFcomplainant sshipments from Chula Vista tothe Tenth Avenue Terminal inSan Diego was at the request and direction of complainant through itscustoms house broker and that complainant was aware that the drayage was at itsexpense aad paid such drayage without protest Complaint dismissed SCHARLES EMORGAN Administratiue Law Judge WASHINGTON DCApril 131979





1026 FEDERAL MARITIME COMMISSION jjlexisted Such anagreement or understanding of course must beformed prior tothe start of the shipment Ifuch anarrangement was negotiated here itwould have been byor for the carrier which issued the bill of lading and which originally took responsibility for the voyage Obviously MCT played nopart inany such arrangement asthe voyage was initiated some time inNovember 1977 and MCT byitsown admission obtained nointerest inthe voyage until December 141977 Itisapparent that all the events that bear ondetermining whether there was apreviously agreed rate or onwhat would bethe applicable tariff rate absent such anagreement occurred prior toMCT sarrival onthe scene Because this proceeding islimited todetermining ifawaiver isauthorized based onafinding astothe properly applicable rate MCT sparticipation isneither necessary nor warranted Indeed MCT sattempts tointerject issues regarding whether or not ithas alien onthe freights are irrelevant These issues will befor the District Court todecide We need only decide the applicable rate and the amount of freight based onthat rate We need not decide who ultimately isentitled tothe ocean freight asaresult of the alleged abandonment of the voyage One point made inMCT spleadings which isrelevant toour determination here isthat the record contains evidence that the alleged negotiated rate was not onbehalf of IROSCO but was onbehalf of Jeddah Overseas Industrial Sea Transport JOIST However this information isalready inthe record of this proceeding and MCT sparticipation isnot needed toresolve that question Inlight of the above discussion the petition of MCT tointervene isdenied Upon review of the record inthi proceeding we have determined tovacate the initial decision and toremand the matter tothe Administrative Law Judge for further proceedings and issuance of asupplemental decision The initial decision would grant the application for waiver onthe basis ofa finding that a90WIM rate was negotiated for the shipment inquestion This finding isbased onanaffidavit supplied byMr Jorge Rivera Pralta sAssistant Line Manager for IROSCO which confirms a90WMrate quote was given presumably byPeralta or IROSCO tothe shipper sfreight forwarder SCAC Transport The Administrative Law Judge however did not reconcile this with the eviQence of record contained ina December SI9Z8letter toPeralta from SCAC Transport inwhich itisstated that a90WMrate was negotiated bySCAC with JOIST and that later acorresponding booking contract was received bySCAC from JOIST emphasis added Peralta saffidavit inresponse toMCT spetition tointervene attempts toexplain the IROSCOtJQIST discrepanc Itissuggested there that the negotiations were infaclwitb aMr Camuti oflMPACT anagent for both JOIST and lROSCO and that SCAC erroneol1Sly ass lmed irlits December S1978 letter that negotiations were onbehal ofJOIST This explanation however contradicts Peralta searlier suggestion that itnot IMPACT was responsible for negotiating and filing the rate onbehalf oflROSCO The above demo lstraJes that the present record affords nobasis for concluding that a90WMrate was negotiatedfor carriage of the shipment inquestion byIThis findilJl and our ullimale conclUlton titre make 1unneee my toNil onMcr 1pelition for leave tonle aupplemenllr memorandum of lawonwhelber aUln hItlafbed Denial oftht petillon toIntervene precludes eon icler llon arMer spetilion 10reopen We have however de1erminedon our own motion 10reopen and toremand the proCeedIn 1athe AdmlniSU ltlve Law Jud e1C6



INTERSOLL RAND VPERALTA SHIPPING 1027 IROSCO Neither can we determine that the various agents involved were empowered bytheir agency arrangements toact onbehalf of or tobind IROSCO bytheir actions Itmust beestablished that the carrier or itsauthorized represen tative agreed tothe rate and determined toapply ittothis shipment byseeking special docket relief Accordingly itisordered that the initial decision isvacated and the matter isremanded tothe Administrative Law Judge for further proceedings todetermine IWhether a90WMrate for the carriage byIROSCO of the shipment inquestion was infact agreed toprior toshipment and inadvertently not filed 2Whether the entity or entities negotiating the alleged rate onbehalf of IROSCO was empowered byany agency arrangements tobind IROSCO tosuch rate and tofile itonIROSCO sbehalf 3Whether Peralta was empowered byitsagency arrangement with IROSCO tofile onbehalf of and tobind IROSCO tothe conforming tariff of 90WMfiled effective May II1978 4Whether Peralta was empowered byitsagency arrangement with IROSCO tofile the instant special docket application 5Whether the special docket application should begranted The Administrative Law Judge isdirected inhis discretion toconduct whatever further proceedings are deemed necessary toresolve these questions and toissue asupplemental decision By the Commission 5FRANCIS CHURNEY Secretary



Application granted

FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 574

INGERSOLL RAND INTERNATIONAL

PERA LTA SHIPPING CORPORATION FILING AGENT
FOR IRAN OCEAN SHIPPING CO INC

January 8 1979

INITIAL DECISION OF JOHN E COGRAVE
ADMINISTRATIVE LAW JUDGE

Iran Ocean Shipping Co Inc Irosco through its agent Peralta Shipping
Corporation seeks permission to waive collection of634563on a shipment of
Road Making or Earth Moving Equipment which moved from Norfolk Virginia
to Jeddah Saudi Arabia The shipment consisted of 14 pieces of equipment
weighing 76960 lbs and measuring 4615 cu ft

In October of 1977 JCAC a freight forwarder FMC No 1773 acting for
Ingersoll Rand negotiated a rate of 9000 per 2240 lbs or 40 cu ft to be
applied to the shipment of road building equipment destined for Jeddah Peralta
the filing agent for Irosco was instructed to file the 9000 rate with the
Commission At the time this instruction was given Peralta Mr W Hageman
was Peraltas Irosco line manager and Miss Diane Ennis was his secretary
Neither is now in the employ of Peralta However Mr Jorge Rivera states in an
affidavit that at the time of the incident in question he was the assistant line
manager and worked directly with Mr Hageman and that
Miss Diane Ennis did have knowledge of the October 24th 1977 90WM quote given to SCAC
for the movement of Road Building Machinery and 1 am able to swear that our failure to file this

rate resulted solely from an oversight on the part of Miss Ennis who was handling our tariff filings at
that time

When the shipment left Norfolk the applicable rate under the Irosco Freight
Tariff No 1 FMC 1 was 14500 WM which would have resulted in a total
charge of1672938 At the 90 WM negotiated rate the total charge would
have been 1038375 The latter was the actually collected charge and permis
sion to waive634563 is requested

This decision well become the dcammn ofthe Commiwon in the absence of review mereo by the Conmmn Rule 227 Rules of
Practice and Procedure 46 CFR 502 227

1028 21 F MC



INGERSOLL RAND VPERALTA SHIPPING 1029 Section I8b3of the Shipping Act 1916 permits the Commission towaive collection of aportion of the freight charges when there has been anerror due toaninadvertent failure tofile anew tariff The error under consideration here isclearly within the statute The present application conforms tothe requirements of Rule 92aSpecial Docket Applications Rules of Practice and Procedure 46CFR 502 92aThe error which resulted inthe inadvertent failure tofile the rate isof the kind contemplated bysection I8b3Therefore after consideration of the application and the exhibits attached toitIfind that IThere was anerror which resulted inthe inadvertent failure tofile anegotiated rate which would have been ineffect ifthe error had not been made 2The waiver sought here will not result indiscrimination among shippers 3Prior toapplying for the waiver Irosco filed anew tariff which set forth the rate onwhich the waiver should bebased 4The application was filed within 180 days from the date of shipment Accordingly permission isgranted toIrosco towaive collection of aportion of the freight charges inthe amount of 6345 63SJOHN ECOGRA VEAdministrative Law Judge WASHINGTON DCJanuary 81979



FEDERAL MARITIME COMMISSION DOCKET No 777AGREEMENT Nos 9929 2ETALMODIFICATION OF COMBI LINE JOINT SERVICE AGREEMENT AND AGREEMENT Nos 10266 ETALJOINT SERVICE AGREEMENT BETWEEN INTERCONTINENTAL TRANSFORT BVAND COMPAGNIE GENERALE MARITIME ORDER PARTIALLY ADOPTING INITIAL DECISION June 51979 On January 301979 Administrative Law Judge Stanley MLevy Presiding Officer issued anInitial Decision inthe present proceeding which conditionally approved Agreement No 9929 5and Agreement No 10266 2Agreements pursuant tosection 15of the Shipping Act 1916 46VSC814 No excep tions tothis decision were filed bythe Proponents or Protestants inthe case and itisassumed that the Presiding Officer sconditions of approval are acceptable tothe parties AFinal Energy and Environmental Impact Statement was served bythe Commission sOffice of Environmental Analysis onFebruary 161979 which concluded that approval of the Agreements was the environmentally preferable course of action sOn March 51979 the Commission determined toreview the Initial Decision onitsown motion Vpon examination of the entire record ithas been concluded that the result reached bythe Presiding Officer isessentially correct The Commission does not however agree with all of the steps taken toreach that result and finds that further modifications tothe Agreements are necessary ifthey are tobeapproved Supplemental discussion isparticularly warranted inlight of the Commission sintervening decisions inAgreement No 9929 3Pendente Lite Approval of Combi Line Non LASH Service served March 51979 and Agreement Nos IAreement No 9919 5was approved onthe condition thai Compa nie General Marilime not participate inthe Combi Line LASH vessel service and that the two remainln parties not concenedJy offer LASH service between Mexican and United States portS All tlment No 10266 2wu allO approved onthe condition dill the pamea Dot offer joint conwnerlbreakbulk service between Mexican and Unlled Stites ports ReportIna requlremenll were impoHd toallure compliance with the llmitttion onIOtaI ClU lIinSS established byArticl 22of Apeement No 9929 5The Proponentl are Hlpal Uoyd Akden Uhaft Hlpq iInlefcondnental Tran port BVtCl and Compaanie General Mlritime French Line ProIeItantl are Unlled StIItI L1nel Inc USL Sea Land Service Inc Sta Land Seatrain Inlmlllional SASeitrain and the Commillion lBwuu of Hflrial Counsel I8yclIT lllI more TBU per velsel Proponenucan IClhieve amore fuel emclenlopenlion Over 5OO 000blrrell of Bunker Cfuel or iuequivalent could beconaervtd annually Tho use or larl VNII would allO Inc air pollutants emitted inUnited StiteS ports byaboulll toRllRnually bullhe additionallmounts emiaod ineach pori of call would hive only Iminimal effect onlocal air quality

MHARRIS
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MHARRIS
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AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1031 9902 5and 9902 8Euro Pacijic Joint Service served March 291979 Accordingly the Initial Decision will beadopted except tothe extent itisinconsistent with the following analysis DISCUSSION The Proposals Agreement No 9929 5has two separate and distinct parts Part Icalls for the joint operation of atwo vessel LASH service bythe three Proponents tobeknown asCombi Line Expenses and revenues would bedivided inproportion toeach party scapital contributions Hapag and ICT are each required tocontribute aLASH vessel but French Line scontribution would belimited toJne or more feeder vessels ifand when the Joint Service commences afeeder operation at European ports Part IIof Agreement No 9929 5would authorize Hapag ICT and French Line tocross charter container space from one another onany and all vessels separately operated bythese three carriers inthe USGulf and South Atlantic Continental Europe United Kingdom Eire trade The Proponents may employ whatever vessels they wish but will limit their containerized cargo carryings onthese vessels toacombined total of 800 twenty foot equivalent container units TEU sper week ineach direction averaged quarterly Hapag and ICT presently operate ajoint Combi Line LASH service container cargo service and conventional breakbulk cargo service inthe trade The container service features four Omni Class containerlbreakbulk ships which have been or will soon bemodified tocarry 950 TEU seach Combi Line now carries approximately 800 TEU sper week under Agreement No 9929 3and itscontainer service has been used and been found reliable byshippers since January 1973 The Proponents would use these modified Omni vessels all four of which are owned byHapag intheir proposed coordinated container service One or more additional vessels may also beused from time totime Proponents originally contemplated the use of between four and six new I500 TEU containerships three or four of which would beowned byHapag one or two byleT and one byFrench Line These vessels were scheduled tobecome available in1978 and 1979 Proponents have now decided not toemploy these vessels inthe trade and are unlikely toalter that decision until such time asadequate container facilities are constructed inMexican ports 7Insituations where noconference or other lawful ratemaking body establishes rates for containerized commodities carried bythe Proponents they will them selves agree upon the rates they charge toshippers No pooling of revenues or tPons inScandinavia and along the Bailie are included inProponents service area Mediterranean pons are not Oftbese 8OOTEU snomorc than 100 eastbound and 225 westbound averaged monthly may becarried toor from USSouth Atlantic ports and none shall beloaded or discharged north of Charleston South Carolina Moreover nomore than 30TEU sof refrigerated cargo may becarried eastbound and nomore than 10such TEU smay becarried westbound After the first year of operation the westbound limit may beincreased to15TEU sand afler the second year to20TEU sAgreement No 9929 Sdoes not authorize Proponents totime charter vessels from each other Any such arrangement must beseparately submitted for section ISconsideration The USGulf and South AtlanticlEurope trade isunbalanced infavor of eastbound movements The MexicolEurope trade isunbalanced westbound IIistraditional for carriers tofollow anitinerary outbound from Europe toMexican ports then toUSGulf ports and then back toEuropean ports Exhibit 13ur



1032 FEDBRAL MARITIME COMMISSION 1expenses would beallowed under Part IIof Agreement No 9929 5Approval of Part IIwould therefore terminate anexisting joint container service featuring relatively little competition between the parties and replace itwith anmange ment involving asignificantly greater level of competition between Hapag and the two other Proponents Inaddition the five year covenant not tocompete contained inthe present Combi Line Agreement has been entirely eliminated from Agreement No 9929 5Agreement No 10266 2isajoint service arrangement between Ier and French Line whereby these carriers will share all revenues and expenses from the operation of container conventional and containerlbreakbylk ships inthe trade under ayet tobesel ted common trade name As long asIer and French Line remain parties toPart IIof Agreement No 9929 5the containerized cargo carried bytheir joint service will besubject tothe TEU ceiling imposed bythat agreement Both Part IIof Agreement No 9929 5and Agreement No 10266 2have aterm of four years Modifications Necessary for Approval The Commission has determined that certain modifications inaddition tothose ordered bythe Presiding Officer must bemade before the Agreements can beapproved These modifieations stem primarily from the fact that the two agreements before the Commission donot adequately reflect the three distinct section 15activities proposed byProponents 1ajoint HapaglICI LASH and conventional vessel service 2ajoint Ier French Line container and conven tional vessel service and 3aHapag Ier and French Line cross charter arrangement for container space Accordingly approval of these proposals will beconditioned upon the division of the present two agreement packages into three separate agreements Part IIof Agreement No 9909 5must berevised tocontain acomplete container cross charteugreementand willbe assigned anwFMC processing number Part Iof Agreement No 9929 5concerns the operation of LASH vessels Proponents allege however that Article 12of Agreement No 9929 5also authorizes theinto operate ajoint cOllv ntianal vessel service Article 12simply states that the joint LASHservicC will use supplementaryc space onthe Proponents owned and chartered conventional vessels asneeded UThis lan guage isvague underthecircumstances Mosfconventional vessels are incapable of carrying LASH barges and itwoulcLbeunreasonable toassume that anentire conv ntional vessel service was being authorized through 1986 bythis phrase alone especially since Propon nts have not described the working details of their proposed breakbulk operation The Commission has consistently interpreted section ISasrequiring aclear and detail dstatement of the activities tobeengaged inbythe parties toaproposed agreement Nothing inthe record indicates that ajoint service ar rangement isnecessary toachieve the one way conventional service Combi Line has been providing for declining amounts of break bulk cargo toConventional 3iiJjAmenl No 18isthettrore Dol properly deacribed Imere markedna amnlement Pan I0Amenl No mg 5hDtcombtr 31r986 rermlR@l ondare 1InJune 1977 Combl Line conventional veel service conll ted offour Hapa owned Ihips with Iicombined capacity of only 50000 lon IOns Combi llwo LASH vellels have acombined capacity of 363 440 lonatons Exhibits 7and 8pur



AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1033 vessels of the type Combi Line has been employing require afar smaller capital commitment than dothe large LASH and container vessels being operated inthe trade The outsized or heavy lift cargo carried bythe Combi conventional vessel service can also behandled byCombi LASH vessels or byProponents container vessels Tothe extent breakbulk cargo originates at ports not regularly served bythose vessels itcould bereadily carried byHapag sconventional vessels acting individually or the new ICf French Line joint service 11Accordingly approval of Part Iof Agreement No 9929 5will beconditioned upon the deletion of the supplementary space clause inArticle 12This action iswithout prejudice tothe submission of anadequately justified conventional service agreement between Hapag and ICf Agreement No 9929 5authorizes the three Proponents tofixrates for con tainerized cargoes When they soact they are fully subject tothe Commission sself policing rules 46CFRPart 528 The self policing provisions contained inAppendix AtoAgreement No 9929 5donot comply with these regulations Accordingly approval of Part IIof Agreement No 9929 5shall beconditioned upon either the deletion of the last 13lines of Article 34or the amendment of Appendix Atocomply with Part 528 of the Commission sRules Because Part Iasconditionally approved herein isatwo party joint service arrangement itisnot subject toself policing requirements IOne of the major benefits of Part IIof Agreement No 9929 5isthe fact that the Combi Line joint container service isbeing replaced byanarrangement whereby Hapag will compete with ICf French Line for container cargo Itistherefore inappropriate for the three Proponents toexercise asingle vote onconference matters pertaining tosuch cargo Accordingly Article 34of Agree ment No 9929 5must beamended toapply only tothe HapaglICf joint LASH service Conversely Agreement No 10266 2does not presently limit ICf and French Line toasingle vote onconference matters pertaining totheir proposed joint service Accordingly approval of Agreement No 10266 2shall beconditioned upon the addition of aprovision similar topresent Article 34of Agreement No 9929 5The ICflFrench Line joint service isunlikely tooperate outside the framework of Agreement No 9929 5during the next four years Nonetheless inlight ofthe Proponents insistence that Agreement No 10266 2should not betied toAgreement No 9929 5approval of the former shall beconditioned upon ICT and French Line adopting an800 TED per week containerized cargo limit of their own This modification isnecessary toavoid overtonnaging inthe event Agree ment No 9929 5were terminated and Hapag and the ICf French Line service began competing without benefit of that agreement scapacity limitations Agreement No 10266 2also fails todescribe adequately the proposed ICT French Line conventional vessel service 1CT and French Line have expressed anintention toconcentrate oncontainership operations tocompete for both con tainer and breakbulk cargo and the cross chartering provisions of Article 23of 11No justification was offered for the hiShly anlicompe1i1ive proposals which allow leT toparticipate intwo conventional vessel services indie same trade the Hapag lCT Combi Line service and the French Line leT service Agreemenl No 10266 2issimilarly exempt from Pact 528



1034 FEDERAL MARITIME COMMISSION ijAgreement No 9929 5donot apply toconventional vessels 13Because Hapag islikely toemploy conventional vessels tosupplement itscontainer cargo service and because direct vessel calls at smaller USports would meet atransp lrtation need the vagueness found inAgreement No 10266 2could bemade acceptable ifArticle Iwere amended tolimit the parties toone conventional vessel call per week aspart of avoyage serving at least one USport not otherwise receiving direct ICT French Line service Article 23of Agreement No 9929 5states that the Proponents may charter space toand from each other insuch quantities and onsuch terms asthey may agree The proportional shares of the parties are nottevealed 14Anamendment toArticle 23describing each party srelative share of the 800 TEU container capacity would ordinarily benecessary However the Commission would beable tomonitor adequately the performance of the proponent lines ifreporting requirements more detailed than those described inthe Initial Decision were included toAccordingly approval of both Agreements shall beconditioned upon the submission of quarterly reports which reveal for each voyage undertaken the vessel sname itsoperator Hapag ICT or French Line the itinerary the total number of TEU scarried the number of TEU scarried byeach Proponent and the average number of TEU sper week carried ineach direction averaged quarterly The Basis for Approval The Presiding Officer found the Agreements tobesubject tothe Commission sSvenska doctrine and further found that theproposal santicompetitive effects would beoffset byolherlegitimate Shipping Act considerations Agreement No 9929 5authorizes price fixing and alimitation of production both of which are per seviolations of the Sherman AntitrOst Act 15USClet seq Agreement No 10266 2isajoinHervice arrangemeot uchagreements betweeo estab lished ocean carriers are viewed uarrang ents for qividing markets andJlfe also pres umed toredllcepotential ifnOlJl ctual competition between the partici pants The Commission will therefore require anappropriate jstifigation with out regard towhether their particular proposal constitutes aper seviolation oUhe antitrust laws Inthis instance Proponents hav demonsttated that Agreement No 9929 5asmodified would allow the use of more efficient containerships while avoiding the detrimental effects of overtonnaging Three carriers could participate nIImodern all water container service without dupltcatil1g the extensive capital II1IiI11iIIli11lndeed the principal roason for both Asreement No 10266 2and Pan IIof Aarcement No 9929 5ili the hlah COj toi enlerlng 1he conlainer carga market and the panies plll nllO acquire efficient yellels for UIlI inthe trade IExhibits 23and 4ind lg8t tbat a492Csplit betw nHapa Icrt Ind Frtneh Lint may beplanned IIAddltiontl rtponinl rtquirements would benecessary inany event Theseo parth ular req lirerne JltsareJntended tomtate prompt Commission action inthe event aneKCfnlve inbalance sboul tdevelop inthe relative carryhigs of the three proponent rines IAs long asAgreement No 9929 5isineffeel noseparate report need betiled bythe parties toAgreement No 10266 2ItFdrrul Mar rimCnmmi uOll VSv II3lucAmtriku Lin n9aUS238 243 246 1968 IBased upon the relatively small approltimately 40Ciannuala rowth rate prodicled for all USGulf Europc cargo and lhe fact thai much of thi cargo isnol susceptible toconlllneri tion there isareal possibiliry exccss container capacity could develop inthe trade Ellhlbit 46Without Agr menl No 9929 51I11 lIst9 Oan dperhaps asmany as3000 TEU swnuld berequired inorder for Hapag and ICf toprovide the more efficient service necessary toassurilhelr continuance aseffective competitors inthe trade 21FMC



AGREEMENT NOS 9929 2 ET AL AND AGREEMENT NOS 10266 ET AL 1035

investment required to operate such a service Experience has proven that an

overcommitment of capital relative to cargo availability is likely to cause irre

sponsible rate competition rebating service disruptions carrier failures and

other conditions associated with serious instability Hapag could provide high
levels of container service on its own but without Agreement No 9929 5 there

would either be a dramatic increase in tonnage or a marked decrease in ICT s

participation in the container market French Line might find itself unable to

enter that market with even an infrequent containership service

As modified the practical effects of Agreement No 10266 2 on the Propo
nents competitors should not be significant especially with regard to con

tainerized cargo The ICT French Line service would add no more than 800

TEU s per week to the 5 000 plus TEU s presently available to shippers each

week Moreover as long as ICT and French Line participate in Agreement No

9929 5 they will carry considerably less than 800 TEU s per week probably
60 of that amount The ICT French Line service will therefore attract less than

ten percent of the moderately growing container cargo market and would cer

tainly enjoy no unfair advantage over Sea Land and the other frequent all water

container operators now serving U S Gulf and South Atlantic ports
In short the Agreements as modified would serve a serious transportation

need by continuing a reliable shipper accepted LASH service and make an

improved container service available to the shipping public They would also

provide a public benefit by furnishing the improved container service in a manner

which adds to the number of competitors and increases the level of competition in

the trade 20

Lastly they would accomplish a valid regulatory purpose by assuring
that this improved container service and increased competition occur without

causing overtonnaging or otherwise creating unstable or harmful conditions in

the trade

THEREFORE IT IS ORDERED That Part I of Agreement No 9929 5 is

disapproved pursuant to section 15 of the Shipping Act 1916 effective June 29

1979 unless the Commission actually receives at its offices in Washington
D C on or before June 28 1979 a modified version of that agreement desig
nated FMC Agreement No 9929 6 signed by both Hapag L1oyd Ak

tiengesellshaft and Intercontinental Transport B Y which is limited to the

Hapag ICT joint LASH service and contains the following amendments

Sea undoffen 1 400TEU s per week as a direct all waler service U S Lines 1 000TEU s Sealrain Il lOOTEU lnd Ihe

American Expon Oivbion of Farrell Lines Inc 11 M TEU sJ call weekly al South Atlantic pons and serve Gull Co ports hy J

minilandbridge service BaltAtlantic 350 TEU s has a weekly all water service from North and South Atlantic pons Lyke 8m

Steamship Co Inc 230 TEU s averaged weekly BallOul443 TEU s averaged weekly Atlantic Cargo Service 42 6 TEU

averaged weekly Waterman Steam hip f 14J TEU s averaged weekly Norwegian American Line Polish Ocean Line Vnigull Line

and Harri on Line offer le s frequent container service in the trade Exhibits 41 and 42 and tariffs on Iile with the Commi ion

10 The exisling Combi Line service has been the largest overall carTier of liner cargo in the trade The proposed Agreements would

disperse this concenlJation of market power The Combi Line LASH service will compele on a relatively equal ha is wllh Lykes Bnls

the improved Hapag and leT French Line container services will not secure an unfair advantage oVerexi ting container operators md

Hapag and leT French Line will compete for hoth conlainer and hreakhulk cargo

II
Page 34 to 47 of the Initial Decision are incon istent with thb analysis and are not adopted hy the Commis lon The economic

need of ocean carrier although relevant ShippinAct considerations Ire not tnmsparlatlon needs within the meaning of Ihe

Svendca doctrine further the regulatory purpose criterion is mtended locurtail peciric adverse conditions which the Shlppmg ACI

was de igned to eliminate fe x cullhroat compelilion renatin undue market power Cllrner failure and activitie s detrimental 10 the

foreign commerce of the United Stale Increa ed carner elliciency and compelitmn generally lall withm the puhllc henefit

criterion The Commis ion specifically notes that french Line s proposed contribution 10 the jOint LASH ervice is nol a ha is for

approval in ight of the deletion 01 French Line from thaI ervice



1036 FEDERAL MARITIME COMMISSION 1Delete Compagnie Generale Maritime inall instances where itpres ently appears 2Delete all references toservice between United States ports and ports inMexico which presently appear 3Delete the fourth Whereas clause 4Delete the last fourteen words inArticle 125Appropriately renumber Articles 31through 356Delete those portions of present Articles 31through 35which apply tothe Proponents proposed cross charter arrangement for container cargo and ITISFURTHER ORDERED That upon full and timely compliance with the conditions set forth inthe above ordering clause Agreement No 9929 6shall beapproved and ITISFURTHER ORDERED That Part IIof Agreement No 9929 5isdisapprovedpursuantto section 15of the Shipping Act 1916 effective June 291979 unless the Commission actually receives at itsoffices inWashington DConor before June 281979 amodified version of that Agreement tobedesignated FMC Agreement No signed byHapag Lloyd Ak tiengesellshaft Intercontinental Transport BVand Compagnie Generale Maritime which contains the following amendments 1Delete all references toservice between United States ports and ports inMexico which presently appear 2Delete the second and third Whereas clauses 3Appropriately renumber Articles 21tlrough 354Delete the last thirteen lines of present Article 34or modify Appendix Atocomply fully with the self policing requirements of 46CFRPart 528 5Delete the proviso clause of present Article 34and the two sentences immediately following that clause 6Add anew final Article which reads asfpllows The panies shall sbmit qarterly operating reports tothe Federal Marilime Commission concerning their activities inthe sbject trade These reports shall incl dethe dstes ports of call and vessels employed for each voyage ndertskcn byany of the parties ineach direction the lotal nmber of loaded containers expressed inTEU scarried oneach voyagebelween Eropean and aUSGulf ports and bUSSothAtlantic ports the nmber ofTEU scarried byeach party oneachvoyage between Eropean and sUSGlfports and bUSSouth Atlantic ports the nmber of refrigerated containers carried oneach voyage and the average nmber of TEU scarried ineach direction per week between Eropean and aUSGlfports snd bUSSothAtlantic ports averaged qarterly The firsts chreport shall befiled onor before November I1979 and shall cover the period JlyIthro ghSeptember 301979 and ITISFURTHER ORDERED That upon full and timely compliance with the conditions set forth inthe above ordering clause the renumbered version of Part IIof Agreement No 9929 5shalf beapproved and ITISFURTHER ORDERED That Agreement No 10266 2isdisapproved pursuantto section 15ofthe Shipping Act 1916 effective June 291979 unless the Commission actually receives at itsoffices inWashington DConor before June 281979 amodified version of that Agreement tobedesignated FMC Agreement No 10266 3signed byboth Intercontinental Transport BVand c



SEPARATE OPINION OF CHAIRMAN DASCHBACH AND COMMISSIONER DAY AGREEMENT NOS 9929 29929 3AND 9929 410266 AND 10266 11037 Compagnie Generale Maritime which contains the following amendments IChange the title from Joint Marketing Agreement toJoint Service Agreement 2Delete all references toservice between United States ports and ports inMexico 3Modify Article Ibyadding the following proviso clause Provided That the parties shall carry nomore than 800 twenty foot equivalent container units TEU sof containerized cargo nor shall the parties furnish more than one conventional vessel call per week between any two ports covered bythis agreement and then only aspart of avoyage which calls at at least one USport not otherwise receiving direct service from the parties 4Add anew Article 8which contains the conference participation provi sions found inpresent Article 34of Agreement No 9929 5Itisunnecessary however for the Proponents toinclude the last sentence of Article 34ifthey donot wish todoso5Add anew Article 9which contains the following provisions for reporting the Proponents operating results tothe Commission Reponing Requirements Inthe event the parties cease toparticipate inFMC Agreement No or some similar agreement limiting their container carryings toagreater extent than isprovided inArticle Ihereof the parties shall file quarterly reports with the Federal Maritime Commission concerning their container cargo activities inthe subject trade These reports shall include the dates ports of call and vessels employed for each voyage undertaken bythe Joint Service ineach direction the total number of loaded containers expressed inTEU scarried onthat voyage and the average number of TEU scarried ineach direction per week averaged quarterly and ITISFURTHER ORDERED That upon full and timely compliance with the conditions set forth inthe above ordering clause Agreement No 10226 3shall beapproved We concur with the opinion of the majority that the result reached bythe Presiding Officer isessentially correct Unlike the majority we doagree with all of the steps taken inthe Initial Decision toreach that result Consequently we believe that the only further modifications necessary tothe Agreements are the more detailed reporting requirements imposed bythe Commission sOrder and the requirement that the Agreements beamended tocomply with the self policing requirements of 46CFRPart 528 The minute dissection of the two filed Agreements which imposes anew name creates three agreements where there were two necessitating refiling with attendant expense and delay and arbitrarily imposes asingle vessel call remedy for perceived vagueness inAgreement No 10266 exceeds the proper role of the Commission Itisnot for the Commission toredesign the details of commercial arrangements tosuit itspreference Agreements Nos 9929 5and 10266 2asconditionally approved bythe Presiding Officer met with Svenska burden of outweighing their anticompetitive impacts That issufficient towarrant Com mission approval Painstaking inquiry into and alterations of every detail of these agreements isanexercise inabusive and excessive regulation



1038 FEDERAL MARITIME COMMISSION Other weaknesses inthe majority sopinion include the logically unfounded attempt tointerpose for consistency ssake aseparate proceeding Docket No 774Agreements No 9902 5and No 9902 8Those Agreements were considered inlight of the circumstances existing inthe VSPacific Coast Europe trade The instant proceeding involves atotally different trade Thus Agreements Nos 9929 and 10266 should and can beapproved independently Additionally asignificant fact relied upon bythe majority cannot befound inthe record The allegation that the proponents have now decided not toemploy the 1500 TEV vessels whose use was acentral issue litigated before the Presiding Officer isnot contained inExhibit 13asthe majority sopinion misleadingly indicates Further the imposition inAgreement No 10266 of atonnage limitation onthe two weaker carriers ICT and French Line inthe event Agreement No 9929 isterminated isillogical As the majority itself points out without Agreement No 9929 there would probably beamarked decrease inICT sparticipation inthe market while French Line would probably not beable toenter itat all What isthe efficacy of imposing alimitation ontwo weak entities at atime when their stronger competitor has nosuch similar limitation Another weakness of the majority opinion isthe arbitrary imposition of asingle vessel call per week onthe ICTlFrench Line conventional service Whether this isarational resolution of the perceived vagueness of Agreement No 10266 isunknown because this issue was never addressed bythe parties during this proceeding Finally our primary objection tothe majority sopinion isbased initssweep ing dismissal of the reasoning of the Initial Decision which isinappropriately buried infootnote 21The majority sstatement that the Initial Decision isinconsistent with their analysis isincorrect Transportation needs isbroad enough toinclude both the benefits toshippers outlined bythe majority and the economic needs of ocean carriers described bythe Presiding Officer As pointed out inthe majority order carrier needs are relevant Shipping Act considerations Why then does the majority disregard these concerns and the thoughtful reason ing of the Presiding Officer onthat subject Athorough consideration of these Agreements mandates inclusion of that reasoning and itsexclusion requires ustodepart from the majority By the Commission SFRANCIS CHURNEY Secretary H1iUr



InJnFEDERAL MARITIME COMMISSION No 777AGREEMENTS Nos 9929 2ETALMODIFICATION OF COMBI LINE JOINT SERVICE AGREEMENT AND AGREEMENTS Nos 10266 ETALJOINT MARKETING AGREEMENT BETWEEN INTERCONTINENTAL TRANSPORT lCT BVAND COMPAGNIE GENERALE MARITIME Partially Adopted onJune 51979 Agreements Nos 9929 5and 10266 2ifmodified byitsproponents asclarified and directed herein are approved The criteria of seclion ISof the Shipping Act 1916 has been met aswell asthoseofSvenska which isapplicable Edward Schnreltzer and George Weiner for proponents Hapag Lloyd AGIntercontinental Trans port 1Cf BVand Compagnie Generale Maritime Paul JMcElligon and John ADouglas for protestant Sea Land Service Inc Neal MMayer and Paul DColeman for protestant Seatrain International SARussell TWeil and Elizabeth Ritvo for protestant United States Lines Inc JRoben Ewers Joseph BSlunt John Cunningham and Alan Jacobson asHearing Counsel INITIAL DECISION OF STANLEY MLEVY ADMINISTRATIVE LAW JUDGE Docket No 777was instituted bythe Commission sApril 81977 Order of Investigation and Hearing todetermine whether toapprove pursuant tosection 15of the Shipping Act 1916 the Act 46VSC814 Amendments 23and 4toAgreement No 9929 and Agreement Nos 10266 and 10266 1Named asproponents were Hapag L1oyd AGIntercontinental Transport BVlCT and Compagnie Generale Maritime CGM Named protestants were Vnited States Lines Inc VSL Sea Land Service Inc Sea Land and Seatrain International SASeatrain The Bureau of Hearing Counsel was also named aparty This proceeding originated with the filing onOctober 11976 of Amendment 2toAgreement No 9929 and Agreement No 10266 Agreement No 9929 was originally approved bythe Commission in1971 and authorized the operation byHapag L1oyd and the predecessor company of ICT of ajoint liner service with lighter aboard ship LASH vessels conventional vessels and other specialized vessels between the VSGulf and South Atlantic and European ports Agree IThis decision will become the decision of the Commission inthe absence of review thereof bythe Commission Rule 227 Rules of Practice and Procedure 46CPR 502 227 nais was Holland America Line Ex Ial Article 12
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1040 FEDERAL MARITIME COMMISSION ment No 9929 24revised the basic agreement byIadding COM asaparty thereto 2separating the ongoing joint LASH service from acoordinated container service bywhich the Combi Line joint container service would beterminated and the three parties would cross charter toeach other container space available ontheir respective vessels operated inthis trade Agreement No 10266 was anagreement between ICT and COM for the joint marketing of their non LASH services inthis trade Notice of Agreement Nos 9929 2and 10266 was published inthe Federal Register onOctober 141976 USL Sea Land and Seatrain filed comments and requested that ahearing beheld prior toapproval of these agreements Propo nents response tothese comments included the submission of Amendments 3and 4toAgreement No 9929 and Amendment ItoAgreement No 10266 Agreement No 9929 3extended the effective term of the non LASH portion of the Agreement for two years beyond itsthen scheduled termination date of April 81977 Agreement No 9929 4aswell asAmendment ItoAgreement No 10266 specified afive year term ofapproval of the Agreement and was included inresponse tomatters raised bythe commenting parties Notice of Agreements Nos 9929 39929 4and 10266 1was published inthe Federal Register of February 21977 and comments and requests for hearings were again submitted byUSL Sea Land and Seatrain InitsApril 81977 Order ofInvestigation the Commission noted itsconsideration of the submissions of both the protestants and the proponents and determined that issues have been presented which can only beresolved inaformal proceeding Order of Investigation p5The Commission there enumerated 11issues tobeconsidered inDocket No 777Hearings were held for the presentation of proponents case inchief inWash ington DConJUlfe 20281977 Prior tothe conclusion of cross examination of proponents witnesses and before presentation of testimony byHearing Coun sel and protestants itbecame necessary toresolve certain discovery issues These issues related primarily totheapplicatioll of FMC discovery procedures todata and documents located abroad and the contention of proponents that the laws of the home courttries of proponents limited proponents ability tocomply with discovery procedUres Ultimately the discovery requested was submitted Inthe interval following the end of evidentiary hearings inJune of 1977 events transpired which led tothe submission of substantial revisions tothe proposal embodied inthe agreements subject tothe April 81977 Order of Investigation These revisions first filed with the Commission for approval onJanuary 121978 were denominated Agreement No 9929 5and Agreement No 10266 2and were designed toeliminate or narrow contestedjssues which had arisen inthis proceeding The principal substantive revisions were aArticle 220f Agreement No 9929 2which called for propone tsemployment inthis trade of uptosix 1500 TEU containerships was revised toprovide for Aat No 9919 1pprov dApril 1974 limply eltetlded fMCUI Com Ion 01of LoSHponton of bill The LoSHipodion of Grialnol AllMmoo No 9919 WII oppro fMI5YOIIrmAI the Commlulon noIcd initsOrder oIlnvcati lllon at pip 3Aareement No 9921 3OIII Inln1 immtllUI Idtaqned toprevenl Combl snon LASH authority from xptriDI while the Commllllon ilCOftIldlrina thtodMr amendmenll and new AJrttmentl covered bydais Order and inthe vent the Cornmiuion dllapProve the other amondmenll and Aareements See letter of AUIUSI 301978 from Hearln Counllllo the Pmldtna Jud e



AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1041 operation byproponents of aweekly container service limited tolifting anaverage of 800 TEU sof containerized cargo per sailing see Ex 39at Article 22bArticles 18and 27of Agreement No 9929 2calling for separate conference and rate agreement participation bythe ongoing Combi Line LASH service and the three individual proponents were revised toallow for individual membership bythe proponents with total voting rights equivalent tothose afforded single conference members see Ex 39at Article 34and cinvarious provisions the geographic scope of the service tobeprovided was more clearly defined The Commission onFebruary 31978 issued aModification of Order of Investigation and Hearing inDocket No 777directing that these newly filed agreements bemade the subject of Docket No 777and requesting that thePresiding Administrative Law Judge fashion such procedures asare neces sary toincorporate this new development into the fabric of the proceeding Pursuant tothis order Iconvened astatus conference onFebruary 271978 toconsider such procedures at which time further proceedings were deferred pending additional consideration byall parties of the newly filed agreements aswell asadditional terms discussed at that conference Further status conferences convened onMarch 15and April 251978 todiscuss additional terms of these agreements resulted inproponents submission onApril 271978 of anAgreement No 9929 5Clarified This agreement was considered during afurther status conference convened May 241978 at which protestants indicated that should certain clarifications bemade protestants would nolonger oppose approval of the agreements These clarifications were discussed and read into the record of the May 24conference and are reflected inproponents filing onJune 121978 of agreements denomi nated bythe Commission staff asAgreement No 9929 52dRevised and Agreement No 10266 2Revised 7Itshould here bemade clear that itisonly the versions of the agreements reflected inthese latest submissions hereinafter referred toasthe subject Agreements collectively or Agreement No 9929 5and Agreement No 10266 2individually for which propo nents now seek approval At the May 241978 status conference procedures were developed for the submission byproponents of additional testimony inconnection with the subject Agreements Pursuant thereto proponents onJuly 311978 submitted such direct testimony Cross examination of witnesses byHearing Counsel was car ried out through written questions and answers Jay ACopan appearing onbehalf of Hearing Counsel subsequently submitted economic testimony pur suant toasimilar procedure Protestants stated that they did not oppose approval of the subject Agreements and therefore did not submit written direct testimony or present witnesses for cross examination At the final status conference convened onNovember 91978 there was admitted into the record some 49exhibits Including the testimony and cross examination of witnesses this comprises the record for decision inthis proceeding 7Restaremenl of both Agreemenl No 9929 and Allreernent No 10266 athey would read upon mdu Ioion of Ihe terms Ior which approval isnow sought are Exs 39and 40respeclively 1J4Ur
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FINDINGS OF FACT

J
I

j

1 Proponents or their predecessor companies see Ex 50 have a long
history of service in the Europe U S Gulf andlor South Atlantic liner trade

Hapag Lloyd has served the trade since 1865 Icr slnce 1912 and CGM since

1909

2 In January of 1971 Hapag Lloyd and the predecessor company of ICT

submitted to the FMC for section 15 approval Agreement No 9929 an agree
ment calling for a operation of a joint service under the name Combi Line

between United States South Atlantic ports from Cape Hatteras southward

United States Gulf of Mexico ports IInd ports and places on the United States

inland waterway system tributary to such United States South Atlantic and Gulf

of Mexico ports on the one hand and United KingdomEire ports and European
Continental ports excluding the Mediterranean and ports and places on the

United Kingdom and continental European waterway systems tributary to such

United Kingdom and European ports on the other hand including transshipment
services ToFrom any other port b utilizing conventional vessels LASH

vessels and other specialized vessels to offer up to approximately three

sailings per week from both the U S Gulf and U S South Atlantic port ranges
3 Agreement No 9929 was approved by Commission order of April 8

1971 The portion of the agreement pertaining to LASH service was approved
until December 31 1986 A1l other services were approved until April 8 1974

Amendment 1 to Agreement No 9929 extending approval of the non LASH

services specified in the agreement for an additional three year period was

approved by the Commission on April 7 1974

4 Pursuant to Agreement No 9929 and No 9929 1 Combi Line has

operated a two LASHvesse1s together offering a service frequency of 18 days
b container vessels beginning in January of 1973 with two 4OQ TEU vessels

on a 17 day frequency increased to three sucb veslels on a 12 dilY frequency in

May of 1973 reduced in 1974 again to two Ilessels and modified in August of

1976 to four 420 TEU vessels offering weekly service beJw n Houston and

New Orleans with alternate fortnightly ca1lsat Mobile and Millmi and Rotter

dam Bremen Greenockand fortnightly Gothenburg IInd c a varying number

of conventional vessels ca1ling principally olltbound from U S Gulf and South

Atlantic ports to various European destinations
5 The four vessels currently employed in the Combi Line container service

known as Omni class ships were constructed in 1970 71 as conventional
breakbulk vessels equipped with en board cargo booms lind gear These ships
can operate at 22 knots and in their original configuration bad IIn mder deck bale

cubic capacity of 800 000 feet exclusive of gear which capacity could be

increased by carrying containers lumber and other suitable cargo on deck

6 Intheir original configuration the Omni vessels could accommodate only
about 300 TEV s but for stability reasonS this container capacity could be

achieved only when a sufficient weight of breakbulk cargo was loaded below

I

I

I

i

j
j

1

It should be noted that pursuant 10 yarious Nlin s by lIle Presidin Judie conain dacllsubmined by the panies during this

proceedini were to be maintained on a confidential basis pursuant to Rule 167 orlhe Commissjon s Rules of Practice and Procedure

Conlidenlial data
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deck With this need to combine both breakbulk and container cargo it was not

possible to use these vessels in such a way as to reach optimum capacity levels
therefore prior to employment in the Combi Line container service these vessels
were modified by removal of certain cargo loading gear and installation of cell

guides and permanent ballast to increase their container capacity to 420 TEU s

Therefore the effective cargo carrying capacity of the Omni ships as now

configured is limited to approximately 420 000 cubic feet as contrasted to their

design capacity as conventional ships of 800 000 cubic feet plus additional
on deck capacity

7 Since the last quarter of 1976 through the second quarter of 1978 utiliza
tion of the Combi Line containerships has averaged 91 7 percent eastbound and
92 percent westbound

8 Notwithstanding these utilization levels the Combi Line container service
in 1976 incurred losses totalling approximately million for the first half of
1977 and for the second half of 1977 second half of 1977 results also affected

by longshoremen strike

9 It is intended that the coordinated container service specified in the subject
Agreement will employ these Omni vessels subsequent to modifications adding
of a new midsection and clearing remaining self support gear which will bring
the capacity of these vessels to about 950 TEU s Notwithstanding these modifi
cations the Omni vessels will have the same operating speed require no

additional crewing and will have approximately the same fuel consumption
characteristics It is also intended that the four modified Omni vessels will be

supplemented by one or more compatible vessels
10 Article 3 2 of Agreement No 9929 as originally approved and now in

effect specifies generally that all marketing agents represent the Combi Line joint
service not the individual parties thereof and further specifies the geographic
scope of any marketing representation undertaken by either of the partners i e

that ICT is to act as general agent for the joint service in Belgium Holland

Luxembourg and Switzerland that Hapag Lloyd will act as general agent for the

joint service in Germany and Austria and that in all other countries the joint
service will appoint common representatives

II Hapag Lloyd and ICT the latter as a participant in another service in

which CGM also participates are direct container service competitors in the U S

East CoastEurope trade However by the terms of Article 3 2 of Agreement No

9929 any of Hapag Lloyd s U S East CoastEurope shippers located in Switzer

land or the Benelux countries and also desiring service to from the Gulf and

South Atlantic must be referred to ICT representatives of the Combi Line service

which representatives also market the competing U S East CoastEurope ser

vice The converse situation applies to ICT in areas where Hapag Lloyd repre
sents Combi Line

12 Hapag Lloyd and ICT each offer services to various areas of the world and

each has therefore established organizations to market these services However

under Article 3 2 of Agreement No 9929 as now in effect any marketing by the

parties thereto of container service to from the U S Gulf and South Atlantic must

be done on behalf of the Combi Line joint service not on a basis identified with

either of the respective carrier parties to Agreement No 9929



1044 FEDERAL MARITIME COMMISSION 13The Combi Line LASH service ischiefly utilized totransport commodities that typically have not moved via the containerships operated byCombi Line 14The Combi Line LASH service isthe only LASH service toany trade offered bythe proponents and almost exclusively carries inbarge load lots bulk or neo bulk commodities which donot lend themselves tomovement incontain ers because of their physical dimensions or relatively lowvalue 15In1970 CGM became aparty toFMC Agreement No 9891 with Armement Deppe Ozean Stinnes was added asaparty in1972 Agreement No 9891 was ascheduling and sailing arrangement inthe eastbound trade from USGulf ports toNorth Europe pursuant towhich the parties operated the Uni Gulf conventional vessel service CGM offered approximately ten eastbound sailings annually utilizing one totwo conventional vessels aspart of the Uni Gulf service Prior tothe filing of Agreement No 9929 2CGM gave notice of itswithdrawal from Agreement No 9891 approved byFMC Order of December 101976 and has from that time offered only sporadic conventional vessel calls inthis trade 16The withdrawal of CGM from the UniGulf service was based upon the desire of CGM tooffer container service inthis trade which was not possible within the framework of Agreement No 9891 COM sintention tooffer acontainer service inthe context of arationalized operation proceeded from consideration of factors related toathe level of capital investment involved inconstructing the number of modem containerships needed tooffer acompetitive frequency of service bthe difficulty of chartering afleet of necessarily compatible vessels tooffer such aservice onaviable basis and cthe level of capacity inthe trade upon infroduction of such afleet into service 17By the terms of Article 15of Agreement No 9929 5COM sparticipa tion inthe Combi Line LASH service will belimited toitsproportional contribu tion of capital equipment tosuch service and the only anticipillcd new capital expenditure inconnection with the LASH serviCe isthe possibility of aLASH feeder operation 18ALASH feeder service isonly inthe conceptual stages but asenvisioned would operate only inEuropean waters tomove carg6tolfrom the two European ports Rotterdam and Bremen Bremerbaven now called bythe Combi Line LASH service Itisunlikely that inauguration of afeeder service would alter the European port calls of the LASH vessels Atmost onlyone port call could beeliminated saving one day of the present 34day roundtrip timfor the LASH vessels allowing fora maximum of one third of one additional salling per LASH vessel annuatly 19Agreement No 9929 5terminates the Combi Line joint container service and prescribes that each party istosolicit itsown cargo Absent Agreement No 10266 IeI and CGM thus would each individually have tomarket the container space available tothem per Article 23of Agreement No 9929 5which should total approximately 320 TEU sand 160 TEU sweekly for IeI and CGM respectively for USGlllf and South Athmtic Europe cargo with afurther limitation onSouth Atlantic cargo 20Hapag Lloyd has established and developed amarketing system for itsvarious services throughout Europe and inthe relevant trade isthe only carrier



Tonnage Yearly Thousands Percentage Year of Long Tons Increase 1974 542 8121973 482 8194 1972 164 289Annual Percentage Compounded Growth Rate From 1970 87121 92AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1045 of the largest volume European trading partner of the USCGM has never marketed acontainer service inthe relevant trade The ICT marketing organiza tion was originated under itspresent name in1975 21Inoperating acontainer service itisnecessary tomaintain ashoreside support organization and tooffer amix of 40and 20foot containers further diversified astodry vans open top reefer and tank containers and flat racks spread over the number of port pairs resulting from the itinerary of the service The service proposed inAgreement No 9929 5involves approximately 25port pairs 22Agreement No 9929 5inArticle 22provides that proponents will lift not more than 800 TEU sweekly inboth directions inthe overall USGulf and South AtlanticlEurope trade with anadditional limitation of 100 TEU seastbound and 225 TEU swestbound weekly tofrom the South Atlantic 23The dominant direction of historic traffic movements inthis trade iseastbound from USGulf and South Atlantic ports toEurope The capacity tobeoffered byproponents eastbound from South Atlantic ports ieanaverage of 100 TEU sweekly amounts toonly approximately 34percent of export liner traffic moving inthat trade in1976 and will represent anincrease of approxi mately four percent inpresent USSouth AtlanticlEurope export container capacity 24The container capacity tobeemployed byproponents inthe eastbound trade from USGulf ports toEurope will onaverage total 700 TEU sweekly ascompared tothe present 420 TEU sper week and would increase container capacity inthe USGulflEurope trade by280 TEU sper week 14560 TEU sannually anincrease of 12percent intrade container capacity and anincrease of four percent inoverall trade capacity 25At the time the Combi Line joint service was formed in1971 11carriers inaddition toHapag Lloyd ICT and CGM were offering common carrier service inthe USGulf and South AtlanticlEurope trade Of these carriers all except one line operating aSeabee service operated breakbulk ships At the present time eight carriers inaddition toCombi Line offer regular container service inthe USGulf and South AtlanticlEurope Irade either bydirect calls or bycombining direct service with minilandbridge operations Five of these carriers offer container service onaweekly frequency 26The Maritime Administration publication Containerized Cargo Statis tics shows for the years 1970 through 1974 growth incontainerized export cargo movements onTrade Route 21comprising the USGulflEurope trade asfollows Trade Route 21Export Container Traffic 1970 1974



1046 1971 1970 FEDERAL MARITIME COMMISSION 8719S4479SLongshore strike II27Export liner capacity at design capacity inthe USGulf Europe trade currently isapproximately 2567 679 long tons of which 914 713 long tons consist of container capacity The additional container capacity tobeemployed per Agreement No 9929 5would beapproximately 14560 TEU sannually or design capacity at 112 986 long tons resulting inoverall trade capacity for 1979 the first year inwhich this capacity would befully deployed of approximately 2680 665 long tons of which 1027 699 long tons would becontainer capacity 28IfAgreement No 9929 5isapproved the proponents combined share of the total container capacity inthe South Atlantic NorthEurope trade will beslightly less than five percent ascompared tothe present one percent share of the Combi Line joint container service and proponents combined share of the total overall capacity inthat trade will beIIpercent ascompared tothe present ten percent share of the Combi Line joint container and LASH services 29IfAgreement No 9929 5isapproved the proponents combined share of the total container capacity inthe Gulf North Europe trade will be27percent ascompared tothe present 19percent share of the Combi Line joint container service and proponents combined share of the total overall capacity inthat trade will be23percent ascompared tothe present 20percent share of the Combi Line joint container LASH conventional services 30Between 1970 and 1976 the liner cargo share of total dry cargo exports from the USGulf Coastto Europe declined from 1166percentto 791percent 31Between 1970 and 1976 eastbound liner shipments from the USGulf Coast toEurope increased at anaverage annual compounded rate of 384percent eastbound shipments of non liner cargo grew at anaverage annual compounded rate of 1153percent 32The USMaritime Administration recently published astudy entitled ALong Term Forecast of USWaterborne Foreign Trade 1976 2000 hereinafter referred toasMarAd Foast which developed predictions of growth oneach UStrade route based onactual 197 5traffic statistics Ex 44at 12For Trade Route 21the MarAdForecast predicts for the period 1975 2000 anoverall annual growth rate for export and import traffic of 38percent yearly 33The predicted growth rates inthe MarAd Forecast are based upon aggre gate data for liner non liner and tanker services but analysis byreference toprojections for specific commodity movements inthe MarAd Forecast of the 25leading export liner commodities onTrade Route 21in1976 which comprised 84percent of export liner traffic inthat year shows that the volume of those commodities ispredicted toincrease at anannual rate of 41percent for the period 1975 1985 34Anticipated growth inthe Southeastern United States isexpected tofar outpace the remainder of the nation This isinterms of both personal income growth and population growth These factors when combined with expected growth inindustrial production and gross national product appear toindicate acontinuing upsurge inthe Gulf and South Atlantic markets 35Inaddition toservice between USGul and South Atlantic and European IIto
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ports in Agreement No 9929 5 proponents seek approval to operate a wayport
service between Mexican ports and U S Gulf and South Atlantic ports Propo
nents will operate in the trade between Europe and Mexico in which trade

westbound movements predominate as well as in the trade between Europe and

the U S Gulf and South Atlantic where eastbound movements are heaviest
This would result in an equipment imbalance requiring re positioning of empty
equipment absent its use in a service between Mexico and U S Gulf and South

Atlantic ports There is now no regular liner service northbound or southbound

between Mexican and U S Gulf and South Atlantic ports although certain

carriers call on an inducement basis Less than 15 percent by value of all export
traffic and 23 percent of import traffic moving between Mexico and the U S is

transported by water services the balance moves predominantly by rail and

truck

36 Mexican ports currently lack the infrastructure and proper organization for

the efficient large scale transportation of containers Minimum requirements for

the operation of a full container service at Mexican ports would include the

adaptation of the ports to container service the establishment of a customs

inspection system the restructuring of cargo handling tariffs at the ports and the

adaptation of regulations and tariffs for the containers inland transportation in

Mexico At the present time Veracruz is the only port in Mexico that has definite

plans to develop container handling facilities with a container crane expected to

be available by the end of 1979

37 Proponents intend to include container service calls at Mexican ports and

to some extent the configuration of the container service in terms of itineraries

and number of vessels for their overall services depends on development of

container facilities and infrastructure in Mexico which has lagged behind

earlier anticipated schedules

38 In providing its present services Combi Line in some European locations

is assisted by or works with several Hapag Lloyd and leT subsidiaries or

affiliates which are engaged in various maritime related businesses including
cargo booking stevedoring trucking insurance container maintenance and tug
and barge operations

39 Hapag Lloyd and leT s predecessor company served the Scandinavia

Baltic range as part of their U S Gulfand South AtlanticlEurope services before

forming Combi Line Combi Line has served the ScandinaviaBaltic range since

its inception in 1971 originally by transshipment only except for direct calls on

inducement but since 1977 by direct fortnightly containership calls at

Gothenburg
40 Article 1 3 of Agreement No 9929 as originally approved and now in

effect authorized the parties to supply conventional vessel tonnage to the joint
service as their owned or chartered vessels are available with the view to

offering up to three sailings per week from both the U S Gulf and South Atlantic

ranges Article 1 5 of the current Agreement No 9929 authorizes the parties to

offer s upplementary space on conventional vessels of the parties to the

extent deemed necessary by the parties and required by the trade These two

provisions were combined in Article 1 2 of Agreement No 9929 5 providing



1048 FEDERAL MARITIME COMMISSION that the parties will use supplementary space ontheir owned and chartered conventional vessels asneeded 41The conventional vessel service of proponents has provided and will continue toprovide aregular direct service for shippers of out size heavy lift and other unusual cargoes between outports not receiving adequate or direct service byother lines 42Article 34of Agreement No 9929 5provides that each of the proponents may maintain separate conference and rate agreement membership but that the votes exercised byproponents insuch agreements shall not begreater than that which may beaccorded toasingle member of such agreements 43Article 43of Agreement No 9929 asoriginally approved and now ineffect requires that aany individual party terminating the Agreement dosoontwo year swritten notice bsuch notice could inany event begiven for approximately three years subsequent tothe date of the filing of the Agreement with the FMC caparty terminating the Agreement individually could not operate itsLASH vessel inthe trade covered bythe Agreement for aperiod of five years commencing from the date of notice of termination and dduring such five year period the non terminating party had the right of first refusal inthe event the terminating party wished tosell itsLASH vessel Article 32of Agreement No 9929 5provides only that aparty terminating the Agreement unilaterally provide two years written notice tothe remaining parties 44Inthe event Agreement Nos 9929 5or 10266 were terminated other than bymutual assent the remaining party ies would have toundertake extensive preparations interms of obtaining suitable vessels necessary equipment port and marketing arrangements prior toactual termination inorder tobeable tocontinue operations without disruption of service 45Arequirement that Agreement No 10266 remain effective only solong asAgreement No 9929 5was effective would also require that prior toamutual termination of Agreement No 9929 5the parties toAgreement No 10266 would either each have toundertake development of new marketing organiza tions or seek approval of afurther amendment toAgreement No 10266 allowing for itsoperation beyond termination of Agreement No 9929 546Where amarketing representative isjointly appointed bytwo or more steamship lines the representative isresponsible for soliciting cargo onbehalf of the jointly appointing lines Insodoing itisnot feasible for the representative toallocate toone or the other of the appointing lines individually particular cargoes solicited ontheir joint behalf Conversely since any cargo booked onthe veuels of the appointing lines isbooked ontheir joint behalf itisnot possible toallocate expenses inconnection with the movement of particular cargoes toone or the other of the appointing lines 47Ifoffered individually bythe three proponents the type of service con templated byAgreement No 9929 5would require three fleets of five vessels of 1000 TEV seach The four Omni vessels tobeemployed inthe coordinated container service specified bythe subject Agreement are owned byone of the proponents who absent the Agreement would likely employ these vessels with one or two additional compatible ships inaservice similar tothat contemplated bythe Agreement The remaining proponents each have long histories of service C



AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1049 tothis trade and would absent the Agreement undertake tomaintain their presence with some combination of additional vessels and or revised itineraries of other vessels which would enable them toserve this trade 48Many shippers and port interests rely onthe LASH conventional and container service offered byCombi Line and support approval of the services tobeoffered byproponents per the subject Agreements because athey have had favorable experience with the reliability of the Combi Line container service including the availability of specialized equipment bthe Combi Line LASH and conventional services have facilitated the movement of outsized cargoes between outports inthis range cthe direct services offered byproponents have proved apreferable alternative tominilandbridge services interms of reliability and minimizing overhead dthe presence of the services offered byproponents will avoid shortages of container capacity such asthose experienced inthis trade in1974 and will add tothe number of competing liner services available inthis trade and einthe case of the Port of New Orleans approval of the Agreement will increase utilization of the expensive container facilities constructed bythe Port and augment service between New Orleans and Western Europe which accounts for the largest share of all cargo moving through the Port DISCUSSION Section 15provides inpertinent part The Commission shall byorder after notice and hearing disapprove cancel or modify any agreement or any modification or cancellation thereof whether or not previously approved byitthat itfinds tobeunjustly discriminatory or unfair asbetween carriers shippers exporters importers or ports or between exporters from the United States and their foreign competitors or tooperate tothe detriment of the commerce of the United States or tobecontrary tothe public interest or tobeinviolation of this Act and shall approve all other agreements modifications or cancellations As the terms of the subject Agreements now stand they are not discriminatory vis avis proponents and competing carriers Five of the issues noted bythe Commission initsOrder of Investigation pertain tothe impact of the then subject Agreements upon other carriers These are aovertonnaging bthe creation of excess market power cunfair advantage for the proponents inconference affairs dthe open ended authority tocharter supplementary conventional vessels and edefinition of the operational relationship between the LASH and container services The terms of the Agreements asrevised and the evidence of record establishes that approval would not have adiscriminatory or unfair impact upon carriers inthe trade aWlhether approval will enable the parties tooffer aviable container service without overtonnaging the trade asthe proponents claim or whether the trade isalready overtonnaged and will bemade more sobyapproval of the Agreements asthe protestants claim This issue was directed tothe provision of Agreement No 9929 2whereby proponents would have placed inthe trade uptosix 1500 TEU vessels operating onaweekly frequency As set out inAgreement No 9929 5how ever proponents will lift inthe UStrades not more than 800 TEU sweekly onanoverall trade basis with further specified limitations for South Atlantic container traffic 1c



1050 FEDERAL MARITIME COMMISSION l1jItisanticipated that the operation now proposed will enable proponents tooffer avillble container service and with the limitations oncapacity incorpo rated into Agreement No 9929 5protestants have withdrawn their previous opposition toapproval onthe grounds of overtonnaging Proponents witness Rugan and Hearing Counsel switness Ellsworth analyzing current levels of capacity and traffic inthe USOulf Europe trade concluded that there does not presently exist inthis trade the severe disequilibrium between capacity and cargo which isassociated with overtonnaging and that the capacity which would beemployed under AgreementNo 9929 5will not bring about such adisequilibrium No party tothis proceeding opposes approval of the subject Agreements onthe basis of potential overtonnaging and the record establishes that the container capacity proposed inAgreement No 9929 5will not byreason of creating anovertonnaged situation or otherwise have adiscriminatory effect upon other carriers Hearing Counsel seconomic witness Mr Copan also testified that approval of the subject Agreements will not create anovertonnaged situation inthis trade Upon approval of the subject Agreements Combi Line will only bethe ongoing joint LASH service offered bythe proponents The two subject Agree ments will act toseparate the present joint Combi Line container service into two independent entities the container service marketed byHapag Lloyd and that marketed byICT and COM This isnot simply aDelevation of form over substance Witnesses for the lines explained thllt aprincipal basis for the subject Agreements was toallow independent competition between these two marketing organizations inthe container service markej and the terms of Agreement No 9929 5clearly preclude the pooling of expenses and revenues amongthe parties tothe container serviJ eportion of tile Agreeent Thus reference toprospective market shares upon approval of the sUbject Agreements must take into account that approval will act todiffuse present market shares Approval oCthe Agreements will result inliochange of less tna nopercent inthe market sares of all othercarrlers but will mean that ICT COM and Hapag Lloyd respectively wilIbe the foui thand fifth largest carriers inthe trade mcomparison tothe presentposition of the Combi LiJleJQjm service asthe largest operator overall inthis trade bWhetherallproval of leAgreements will Sl ellithen the cotnpetitiveness of the LASH ser vice and will make the panies more comPetitive among themselves roth respect tothe container ser vice asthe proponents claim or wheOler approval will Jive tIie pan sexcess market power and will cre 1eseve and dangerous competitive pressures onOle other lines inthe trade asthe protestants claim Within the framework of the terms of the subject Agreements asnow reviSed protestants nolonger claim that approval wtH afford proponents excess market power and that approval will create severe lInd dangerous competitive pressures Proponents affirmative claim that the subject Agreements willrcsulr inincreased competitiveness of their respective services issupported bythe record The LASH service will interms of capacity and frequency remain unchanged from present levels COM would beadded asaparty tothe ongoing Combi Line j



AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1051 joint LASH service but only totbe extent of itscapital contribution totbat service Agreement No 9929 5includes the possible employment of aLASH feeder service towhich CGM would contribute but such afeeder service would only implement the movement of LASH cargoes tofrom the two European ports currently served bythe Combi Line LASH service Even ifone of these calls were eliminated bythe feeder service the resulting increase inLASH capac itywould beone third of one additional sailing annually for each of the two LASH vessels Thus the competitiveness of the LASH service interms of capacity and frequency of service would ineffect remain at the status quo altbough afeeder service could facilitate for shippers and consignees the move ment of LASH cargoes Inshort abetter LASH service could beprovided witbout adverse impact oncarriers competing with Combi Line As toincreased competition inthe market for container services witnesses for the proponents explained that the basis for establishing separate marketing organizations asbetween Hapag Lloyd and ICT and CGM was incontrast tothe system presently ineffect topermit the parties toincrease their respective identities inthe market place and toallow each organization tomarket container service inall geographic areas within the scope of the subject Agreements Agreement No 9929 5will lead tothe creation of two container services instead of the single Combi Line joint container service at present marketed onanindependently competitive basis Moreover Agreement No 9929 5does not like the Agreement presently ineffect call for the pooling of revenues and expenses among the parties This Agreement allows only for the cross chartering of container slots onthe vessels of the respective proponents Thus the subject Agreements have astheir purpose the separation of proponents container ser vices and placing the two marketing organizations onacompetitive footing both asbetween themselves and among other carriers inthe trade Finally considering that the impact of these two marketing organizations will bespread over the limited amount of capacity specified inAgreement No 9929 5approval of the subject Agreements will serve todiffuse substantially the present market share of Combi Line asthe largest carrier inthe trade thus precluding the creation of severe and dangerous competitive pressures onother lines inthe trade cWhether arestriction should beplaced onthe open ended provision inSection Ithe LASH section of Agreement No 9929 2which permits the parties tocharter supplementary space onconventional vessels assuch space isneeded As explained inthe direct testimony of witness Thiede the question of open ended chartering authority proceeded from acombining of two provisions of the original Agreement No 9929 into one provision of the Agreement first made the subject of Docket No 777That isArticle 13of the original Agreement authorized the parties tosupply conventional vessels tothe joint service astheir owned or chartered vessels are available and contemplated the parties offering uptothree sailings per week from both the USGulf and South Atlantic ranges Article 15of the original Agreement further provided that the parties were tooffer supplementary space onthe conventional vessels of the parties tothe extent deemed necessary bythe parties and required bythe trade Indrafting Agreement No 9929 2however the pertinent portions of original Articles 13



1052 FEDERAL MARITIME COMMISSION Jand 15were combined inanew Article 12which provided that the parties would charter supplementary space onconventional vessels asneeded While this wording could have been read toencompass open ended author ityfor chartering conventional vessel space even onships of outside carriers itwas the intent of the parties only toallow for continuation of the Combi Line conventional vessel service authorized bythe terms of the original Agreement No 9929 Toclarify this intent proponents inAgreement No 9929 5revised the pertinent wording of Article 12toprovide that the parties will use supple mentary space ontheir owned and chartered conventional vessels asneeded Thus Agreement No 9929 5makes clear that the proponents donot seek new authority with respect toconventional vessel service and seek only tocontinue toprovide aregular direct breakbulk service for shippers of out size heavy lift and other unusual cargoes between outports not receiving adequate or direct service byother lines While Article 12remains open ended interms of vessel number and capacity ithas not been suggested at any point inthis proceeding that the conventional vessel service offered under terms essentially identical toArticle 12has had any negative effects upon other carriers inthe trade Thus any restrictions upon conventional vessel service are unwarranted inview of the already limited nature of this service dWhether the separate voting provisions contained inAgreements Nos 9929 2and 10266 may result inunjust or unfair advantage tothe parties inconference affairs The separate voting provisions of Agreements Nos 9929 2and 10266 have been eliminated from Agreements Nos 9929 5and 10266 2Article 34of Agreement No 9929 5towhich noparty objects provides that each of the proponents may rnaintafncseparate conference rate agreement memberships but that their combined voting power insuch agreementssliall not exceed that afforded tosingle members anarrangement which cannot afford proponents unjust or unfair levenge inconfereflce matters eWhetherthe Agreement N6 9919 2shou efbe moditied tomore precisely detine thiopel atloruil relationship between thejotnt LASRei Yice aird the coordinated COntainer service Mr Thiede testified thltthelack ohn OPeratjon al relatiOJlship between the Combi Line LASH and CombiLinecontainer services was one uf the reasons for separating the present Combi tine operation IntO anongoing joint LASH service and two container services marketed independently byHapag LIQyd and under Agreement No 10266 byICT aodC9M As further explained bywitness Thiede inthosei nstances where cont nerswould becmied llbo the LASHor conventional vessels operated byproponents inUti tralle sllcn containers woulp beincluded inthe capacity limitations setout inAgreement No 9929 5No party has suggested afurther clarificatioitof tiisopcrjltiollllI relationsliip and none would appear wll1Tanted invi wof the incrusive scope of the capacity limitatiOlls now incorporllted into the subject Agreem ents The subject Agreements are not unjustly discriminatory or urlfair asbetWeen shippers exporters importiT sor between exporters from the United States and their foreign competitors II11c



AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1053 None of the issues noted inthe Commission soriginal Order of Investigation made any reference toapossible discriminatory impact upon shippers asaresult of approval of the subject Agreements and nosuch claim was raised at any point inthis proceeding Several USshippers did however appear inthis proceeding totestify onbehalf of proponents regarding the services provided byCombi Line and insupport of the service proposed tobeoffered There has been nosuggestion inthis proceeding that the subject Agreements are discriminatory or unfair toimporting or exporting shippers There istes timony regarding the benefits tothe shipping public resulting from approval of the subject Agreements The subject Agreements are not unjustly discriminatory or unfair asbetween ports None of the issues raised inthe Order of Investigation touched upon discrimi nation vis avis USGulf and South Atlantic ports nor has there been any claim inthis proceeding that approval of the subject Agreements would have any discriminatory or unfair impact upon ports Mr Reed Executive Port Director and General Manager of the Board of Commissioners of the Port of New Orleans testified insupport of the service tobeoffered byproponents There isnoevidence that the subject Agreements will have adiscriminatory impact upon relevant ports The subject Agreements would not operate tothe detriment of the commerce of the United States nor would they becontrary tothe public interest Apart from such matters asovertonnaging and the creation of excess market power none of the IIissues specified inthe Order of Investigation dealt indirect terms with detriment tothe commerce of the United States resulting from approval of the subject Agreements Inconsidering the public interest criterion of section 15the antitrust principles incorporated therein bythe Svenska decision aswell asthe evidence of serious transportation needs and important public benefits ashereinafter more fully discussed the record supports the conclusion that the subject Agreements are not contrary tothe public interest Three of the issues specified bythe Commission are related tothe public interest criterion and are discussed inthis context aWhether Agreements Nos 9929 2and 10266 establish unnecessary restraints onindividual tennination the Agreements require each pony 10give Iwo years notice priorlo cancellation and nonotice can begiven prior toDecember 311979 inthe case of Agreement No 10266 Agreements Nos 9929 5and 10266 2continue the provision requiring two years written notice of anindividual termination but eliminate the further restriction against giving such notice within aspecified time period longer than two years from the date of the filing of the Agreements The remaining termina tion provisions of the subject Agreements are anormal commercial practice infact carried over from the originally approved Agreement No 9929 necessary toavoid the severe disruption of the services of one or more of the parties inthe event of anunexpected unilateral termination of the Agreements Such adisrup 1cr



1054 FEDERAL MARITIME COMMISSION I1tion would not beinthe public interest inthe maintenance of regular stable liner services inthis trade The subject Agreements doallow for termination at any time bymutual assent of the parties and Agreement No 9929 5further elimi nates the restriction inthe originally approved Agreement against aparty ter minating unilaterally operating itsLASH vessel inthis trade for aperiod of five years aswell asthe right of first refusal bythe non terminating party inthe event the other party sought tosell itsLASH vessel Thus the subject Agreements are less restrictive asregards termination than either the original Agreement No 9929 or the Agreements first made the subject of this proceeding retaining only arestraint constituting areasonable commercial necessity bWhether Agreement No 10266 should beamended tomake itclear that itshall exist only solong asthe parties relationship under Agreement No 9929 2ismaintained As explained bywitness Drabbe the container service portion of Agreement No 9929 5aswell asNo 9929 2was from the outset constructed bythe parties tobeonly arationalization plan allowing the three proponents tocross charter Ipace ontheir respective vessels employed inthis trade Agreement No 10266 was constructed separately only asbetween ICf and COM and was entered into bythose parties inview of their market positions independent of participation bythose lines inAgreement No 9929 5While the Commission did not inframing this issue specify the basis for itsconcern about the separate existence of the Agreements proponents argue that arequirement that Agreement No 10266 exist only solong asAgreement No 9929 isalso maintained would becontrary tothe public interest That isexcept incases where there was less than unanimous consent toterminate invoking the two year notice provision discussed above jthey claim such arequirement could inhibit the parties operation independent of Agreement No 9929 5As stated bywitness Drabbe Ior example ifthe three parties mutually desire tocancel Agreement No 9929 5itcould bethe result of adecision toactlndependendy orthe cross chartering provisions of that Agreement and have the two respective marketing organizations compete with each other iJrdependentof any agreement onvessel use Ifhowever leT JIIId COM were at the same time faced with the prospect of disbanding their arran emen under Agreement No I0266 uirin extensive Ireparation for new marketi lgrepresentation or anew approval procedure before the PMC this would at leaslrequire postpanin adecision tooperate independendy of Hapa Lloyd uoller Agreement No 9929 5Therefore making the existence of Agreemeilt No 10266 dependent onthe existence of Agreement No 9929 5could inhibit or prevent IeaIidIor COM from joining inamutual decision with Hapag Lloyd toact independently of Agreement No 9929 5Thus itwould appear tothe extent itcan besaid that antitrust principles inherent inthe public interest standard of section 15are infringed bythe rationalization plan of Agreement No 9929 5arequiremenUhat Agreement No 10266 beentirely coexistent witlr No 9929 5could act toforestall the parties operation independent of that latter Agreement Further given the established principle that theCommission can at any time review operations under previously approved agreements aspart of itsresponsibility of con tinuing surveillance over Section 15agreements 0there isnoneed toimpose the restriction referred tointhe Order of Investigation Medi errQtltutl PllOls InvesIlgatllm 9PMC264 292 1966 tiur
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c CWlhether approval of the Agreements will result in rationalized use of vessels and container
space thus achieving substantial savings in fuel consumption as the proponents claim or whether
this benefit is purely speculative since the parties are unlikely to institute individual container services
in the event of disapproval of these Agreements I as the protestants claim

Each of the proponents has a long history of liner service to the relevant trade

Hapag L1oyd has offered service since 1865 ICT since 1912 and CGM since
1909 Proponents have chosen to maintain their commitment to direct all water

liner service in this trade by the rationalization plan set out in Agreement No
9929 5 but each of the proponents has indicated that absent approval they
would individually seek by alternative means to maintain their services to this
trade The four 950 TEU vessels to serve as the nucleus of proponents ra

tionalized service are owned by one of the proponents and the remaining propo
nents have considered possible alternative services albeit at levels of frequency
and regularity which are inferiorto that proposed under Agreement No 9929 5

Absent approval therefore it is likely that considerably more capacity would
be placed on berth although not all in service patterns that are optimal for regular
direct service to this trade than the 800 TEU sl per week to be offered by the
rationalized service Thus approval will result in the rationalized use of vessels
and container space not only achieving a substantial savings in fuel consumption
but also avoiding the prospect of excess trade capacity Such results would be in

furtherance of the public interest and operate to the benefit of the commerce of the
United States

The subject Agreements would not

be in violation of the the Act

While not framed in terms of actual or potential violations of other provisions
of the Shipping Act three issues set out in the Order of Investigation bear on

matters related to interpretations of various provisions of the Act andor have
been considered issues of law for the purposes of this proceeding These issues
are

a Whether the addition of the words Scandinavia and Baltic to the scope of Agreement No

9929 2 and hence to Agreement No 10266 constitutes an enlargement of the existing geographic
scope of the basic Agreements as the proteslants claim or whether the purpose of the addition is only
clarification since Cambi has served those areas since it commenced operations as the proponents
claim

As originally approved by the Commission in 1971 the scope of the service

authorized by Agreement No 9929 was defined as between U S Gulf and South

Atlantic ports and United KingdomEire ports and European Continental ports
excluding the Mediterranean Thus the European scope of the service

was originally defined in the all inclusive terms of European Continental

ports with any exclusions ie the Mediterranean set out in specific terms

Pursuant to this authority Combi Line from its inception continued service to the

Scandinavian and Baltic ranges which service had previously been offered by its

1be modified Omni vessels which will serve as the nucleus of the rationalized service will be of 950TEU capacity and if

employed in this lrade individually by one of the proponenls would nOl be limited to the 800TEU level specified in the Agrument as

well as the further limitalion for South AUanliccargo Thus even assuming that the remaining proponents would not individually offer
service if the Agreement is disapproved these ships alone could place on berth more weekly capacity thllll that called for in the subject
Agreement
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constituent members Combi Line service to this orange was originally on a

transshipment basis except for direct calls on inducement but since 1977

Combi Line has offered direct service with regular fortnightly calls of its

containerships at Gothenburg However since this provision of the original
AgreementNo 9929 also specifllld certain ranges ie the United Kingdom and
Eire included within the scope on drafting the revisions which became Agree
ment No 9929 2 it was decided to clarify this provision by including reference
to Scandinavia and the Baltic

Reason supports the conclusion that Scandinavia and Baltic ports are

included within the term European Continental ports Inspection of a map
shows that Scandinavia is part of Europe and that the Baltic is a European sea

The dictionary defines Scandinavia as a region in N Europe including Nor

way Sweden Denmark and sometimes Iceland the Faeroe Islands and
the Baltic Sea as a sea in N Europe south east ofthe Scandinavia Peninsula
and west of the U S S R joining the North Sea Protestants no longer argue
that such calls constitute an enlargement of the scope of service There has

been no evidence presented in this proceeding which could warrant precluding
proponents from serving this integral part of theEuropean range
b Whether approval of the A ments should be conditioned upon the piirties meeting all tariff

filing requirements with re8peetto the foreisn to foreisn cootdinatedcontainer service between ports
in Mexico and ports in Continenllil Europe

This issue apparently proceeded from certain language of Agreement No
9929 2 which could have been construed asa request by proponents for section
15 approval of service between Mexico and Europe and from proponents
memorandum of justification submitted with the filing of Agreement No
9929 2 which referred to proponents expectation that substantial portions of
the I SoolEUvessels then planned for el1lployment in this trade would be
devoted to MexicoEurope cargo Protestants in thtir comments and during thee
hearings questioned the extent towhicnthe carriageofsucMoreign tQ foreign
cargo would affect the level of capacity employed in the U S trade

Tbe pertinent language of Agreement No 9929 2 however now has been
clarified to reflect the parties origmal intentto include only wayport ervue

between Mexican portsand the U S OulfandSouth Atlantic Proponents will
file appropriate tariffs covering the U S Mexico service Further the earlier
perceived possibility of shifting excesscapacity in the MexicolEurope trade
to the U S Gulhlnd 80utlr Atlantic trade nas been obviated by the reduced

capacity ofthe vessels now tobe employed and bylhe Inclusion in Agreem nt

No 9929 5 of the800 TEV limltBliQR on liftingsfrom U S ports whkh
limitation would include containers loaded oldischargeclat U 5 ponStegardless
oflheir orillinordestlnation outsIde the V S Guff or South lIttlantic range
c WhCthefapprovelof the Apementa should beconcjitioned uPon deletion or limitatioti ot

authority in Apnfent NO 992g 2 for the parties to provldel ASH servicollRiltranSlhipmenl basi
to or from ports ide the eo rqhtcscope ot the A reameDt

This issue has been resolved by the deletion in Agreement No 9929 5 of

authority to provide LASH transshipment service to from any other port
outside thesope of the Agreement

11 W hs s Ntw Wnrld Dictionary of tII Am nCYlIf Luffgwg St1lfd Cnll R edlinn al pp J210 108 mpectlvell



Agreements Nos 9929 5and 10266 2are subject tothe Svenska standards AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1057 For all the foregoing reasons itisconcluded that the subject Agreements will contravene none of the criteria for disapproval set out insection 15and that the current terms of the Agreements aswell asthe evidence of record resolve favorably the 11issues set out inthe Commission soriginal Order of Investiga tion Proponents argue that approval of the subject Agreements isnot governed bythe standards approved bythe Supreme Court inFMC vSvenska Amerika Linien 390 US238 243 246 1968 which require that inorder tobeapproved anagreement must beshown toberequired byaserious transportation need necessary tosecure important public benefits or necessary toachieve avalid regulatory purpose of the Shipping Act Proponents position iswithout merit Both Agreement No 9929 5and Agreement No 10266 2represent commercial arrangements which are significantly anticompetitive and thus con trary tothe antitrust laws Shipping Act immunity for these arrangements should begranted therefore only upon ashowing that immunity isjustified under the Svenska standards With respect toAgreement No 9929 5this Agreement represents anar rangement whereby three shipping lines are agreeing tolimit production inaparticular market that iscargo capacity inthe USSouth Atlantic and Gulf North Europe trade The proponents preferred phrase isrationalization of vessels and container space By either label such apractice represents aneffective division among the three proponents of cargo moving inthat trade Such ahorizontal market division represents aper seviolation of section Iof the Sherman Act Addyston Pipe and Steel Co vUnited States 175 US211 244 245 1899 Citizen Publishing Co vUnited States 394 US131 135 136 1969 Agreement No 9929 5also contains authority for the three proponents tofixprices incertain circumstances Price fixing isanother per seviolation of section Iof the Sherman Act United States vTrenton Potteries Co 273 US392 1927 Proponents try tolimit the application of the Svenska standards toratemaking byconferences But price fixing isillegal per sewhether undertaken bythree parties ashere or bythirty three The test for per seillegality isnot whether proponents can control rates throughout the trade but whether their agreement interferes with the freedom of traders and thereby restrain stheir ability tosell inaccordance with their own judgment Kiefer Steward Co vJoseph ESeagram Sons 340 US211 213 1951 Nor does the fact that Agreement No 9929 5represents anextension of ratemaking authority previ ously approved bythe Commission remove the Agreement from the Svenska standards Each extension of ratemaking authority must beshown tomeet the same Svenska standards of approval asthe Commission sOrder inCanadian American Working Arrangement 16SRR 733 FMC 1976 makes clear With respect toAgreement No 10266 2Article 4of that Agreement states that ICT and CGM will share inand contribute toany and all revenues and expenses incurred bythe parties collectively Such adivision of revenues is



1058 FEDERAL MARITIME COMMISSION

another way of dividing a market and is again aper se violation of section I of

the Sherman Act See Citizen Publishing Co v United States 394 U S 131

1969 Even if Agreement Nos 9929 5 and 10266 2 did not contain provisions
per se unlawful the facts of this case could support a finding that the Agreements
are sufficiently restrictive of competition to be required to meet the Svenska

standards o

It is clear that the three proponents would absent these Agreements maintain

their long presence in this trade individually if necessary Individual service

would of course be more competitive than the combined services proposed in

the Agreements Hence the Agreements substantially reduce the level of com

petition both among the proponents and in the U S South Atlantic and Gulf

Europe trade in general Hapag Lloyd ICT and CGM are all long established or

descendants of long established shipping companies which operate world wide

They all have substantial resources which can be deployed to assist their cargo

carrying ventures these include a multitude of subsidiary and affiliate com

panies some of which already assist the European end of the Combi Line service

Any combination between such enterprises must be scrutinized carefully before

given antitrust immunity they must meet the standards of Svenska before they
are approved under section 15

Svenska Criteria

The Svenska test is framed in the disjunctive i e proof of either serious

transportation need or important public benefits or furtherance of a valid

regulatory purpose As more fully set forth hereafter it is concluded that the

uncontraverted evidence of record demonstrates that the Agreements should be

approved under all three parts of the Svenska formulation

I Serious transportation needs
a The need to employ more efficient container vessels

The four containerships which have been employed in the Combi Line con

tainer service were originally constructed as conventional breakbulk vessels

equipped with on board cargo handling gear and had an Inderdeck bale cubic

capacity of 800 000 cubic feet exclusive of gear plus additional on deck

carrying capacity To optimize their cargo carrying capacity as containerships
these ships underwent certain modifications but their maximum capacity as

presently configured is only 420 TEU s Thus Combi Line has been operating
ships designed with an 800 OOO plus bale cubic capacity but with an inherent

limitation on effective capacity of roughly half that amount

This inherent inefficiency is underscored by the fact that despite utilization
factors averaging better thlln 90 percent in both directions from the fourth quarter
of 1976 through the second quarter of 1978 the Combi Line container service

incurred substantial losses Thus there exists a serious transportation need to

place this service on a viable footing which proponents propose to do by further

modification of these vessels to bring their capacity to approximately 950 TEU s

II the flC thai a iyen praeti il considered unde a rule of reason racher than as aptr St vlolalion does no1 mean thai the

danaelllo competition In any panlcular cirtum tam are neceslarily lower clearly c nain practices which are notptr st violations

may dependin upon the facls of lb putleular elle reltricl competition more lItvcrely than wouldfWr ft fCslraints Unittd Sla 1

Unt t Inc l FMC 84 F 2d 19 15 SRR 411 423 n 31 D C Cir July 28 1978

CUt



AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1059 while maintaining the same operating speed and fuel and manning requirements with the number of vessels sufficient tooffer the weekly service at least tofrom USGulf ports which isacompetitive necessity inthis trade 3bThe need for CGM sparticipation inthe rationalized container for LASH services CGM like the other two proponents has along history of liner service inthis trade having served the trade since 1909 In1970 CGM became aparty toFMC Agreement No 9091 with Armement Deppe and Ozean Stinnes bywhich these parties operated the UniGulf service aneastbound conventional vessel ser vice from USGulf ports toEurope CGM saw the rapid development of containerization inthis trade and wished tomodernize itsservice but also saw aserious transportation need toundertake this modernization inconnection with arationalized service 4As explained bywitness Mirobent Itwas however necessary for ustoconsider several factors inconnection with starting such aservice Given aJthe substantial investment involved inbuilding afleet of modem containerships of asufficient number tooffer the weekly service necessary tobecomparable tothose already offered bythe established container operators bJthe difficulties usually involved inchanering afleet of ships with the necessary compatibility tooffer such aservice and cthe fact that placing anentire new such fleet into this trade could have led toasitualion of excess capacity CGM wished topanicipale insome sort of rationalized service inorder tooffer acontainerized operation tothis trade CGM also would participate inthe ongoing LASH service but only tothe extent of any future capital contributions thereto and the only new capital expenditure presently envisioned isthe possibility of instituting aLASH feeder service tooperate inEuropean waters No such specialized system ispresently offered inthis trade and inview of the already substantial capital investment byHapag L1oyd and ICT inthe LASH service CGM sparticipation inand contri bution tothis service will serve serious transportation needs byfacilitating the development of such afeeder system should itprove technically feasible cThe need toseparate the present Combi Line joint container service Termination of the joint Combi Line container service also isprompted byserious transportation needs related tocoverage of and identity inthe relevant market That isArticle 32of Agreement No 9929 aspresently inforce requires that any marketing of this service beundertaken byjointly appointed representa tives for the Combi Line service not the individual constituent lines Article 32further specifies ingeographic terms that ICT istoact asgeneral agent for the joint service inBelgium Holland Luxembourg and Switzerland that Hapag 13See Ex 4tat I16where inresponse toanissue framed inthe Commission sOrder of Investigation witness Thiede explained Aviable container service inthis trade must meet two basic requirements First itmust beof aweekly frequency inorder toremain competitive with the various weekly all water and minibridge services Second such aservice must utilize suitably efficient vessels inorder toplace the service onaneconomic footing Under the proposed Agreement No 9929 5the parties and both marketing organizations will beable tooffer weekly capacity at least inthe USGulf portion of the trade and asdescribed above the modifications tothe Omni vessels will avoid the inefficiencies inherent intheir use asfull containerships intheir present configuration Therefore this Agreement should enable the parties tooffer aviable container service UWitness Mirobent pointed out that COM spartners inthe UniOulf service did not wish toundertake inthe near future the conversion from breakbulk tocontainer service inthis trade Ex 43at 51and asnoted bywitness Thiede Hapag L1oyd and ICf viewed roMsparticipalion favorably because jnt ralia ithad been obvious for some time that Combi Line container service needed tobeimproved This meant the commitment of new tonnage tothe trade and al third partner toshare the risks inany such improvement plan made sense from arationalization viewpoint Ex 41at 1112IIDevelopment of such asystem isstill inthe discussion stage bUI COM sparticipation at this point isasexplained bywitness Thiede necessary 10avoid revising preliminary planning for such anundertaking



1060 FEDERAL MARITIME COMMISSION I1Lloyd act asgeneral agent for the joint service inGermany and Austria and that inall other countries the joint service istoappoint common representatives This arrangement has led totwo marketing difficulties First Hapag L1oyd and ICT the latter inaservice inwhich COM isalso aparticipant are direct competitors inthe North Atlantic trade and have established marketing outlets for those services However for USGulf and South Atlantic cargo of North Atlantic shippers of the respective lines the geographic divisions of Article 32require incertain areas that the one line refer itsshippers tothe other competing line for movement via Comb Second the requirement of Article 32that any marketing whether bythe constitUtent lines or appointed agents beundertaken onbebalf of the Combi Line joint service has precluded the lines from identifying themselves inthe market with service tothe USGulf and South Atlantic Separation of the present joint container services into two independently marketed services will thus meet the need tocorrect the marketing overlap which developed under the present Agreement and will allow threspective lines todevelop their identities inthe market dThe need torationalize the container fleet of the proponents Continued rationalization of the vessels and container capacity tobeemployed inthese services will further meet serious transportation needs inconnection with what had been the principal disputed issue inthis proceeding the possibility of overtonnaging The capacity limitations incorporated into Agreement No 9929 5have obviated protestants continiued opposition toi1pprovalon the grounds of excess capacity and witnesses for both proponents and Hearing Counsel concur inthe conclusion that the trade will notbe overtonnaged asaresult of the capacity tobeemployed While itisnot possible todevelop aprecise level of capacity proponents would employ inthe trade individually absent approval each of the proponents would undertake toretain their longstanding presence inthe trade but insome instances with services less deSirable for the trade interms offrequency andrcgularlty ane the lIpa clty of the shiPs owned byone of the proponents would ifopetlfed indepenclently alone begreater than the capaeity limitations set out inAgreement No c9929 5Thus approval of the Agreement will serve the serious transportation need of avoiding the possibility of the deStabilizing conditions which can occur Inanovertonnaged trade eThe needforlCT and COM torationalize their marketing activities The rationalization of marketing activities called for inAgreement No 10266 2also isnecessitated byserious transportation needs As explalned bywitnesses for ICT andCGM those lines are vis avis Hapag L1oyd and other established operators newcomers insofar asmarketing inthis trade isconcerned CGM hill neVer offered acontainer service inthis trade 1IId ICT did not form itsmarketing organization until 195Absent Agreement No 10266 each of the lines would beleft tomarket the capacity spectivelyalJOcated tothem bythe terms of the limitations set out inAgreement No 9929 5Within those limita tions however ICT and COM would beleft inanuntenaBle position upon entering this market As explained bywitness Drabbe The Commillion lthorCKIJh reporl inIhtMnllI untan PfHJI ftlVtlllutl JII 9MC291 1966 runain Icldi Iud of the ItflUllll inanovenonnaaed b1tde uwhtrt mllprlClieCll nounlih rail inllllbilil eilllS and compellllon iswasteful and dealrllCdve 1ur



AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1061 assuming at best that asaninternal matter among the three parries leT were tobeallocated 40percent of the slots available onthe ships operated under Agreement No 9929 5and CGM 20percent these two lines would have respectively atotal of 320 and 160 TEU sweekly for USGulf and South Atlantic cargo With further limitations for itsSouth Atlantic cargo this would leave avery small amount of capacity available for the South Atlantic part of the trade Taking firstlCf sposition without Agreement No 10266 because of the mix of 40foot and 20foot containers our 320TEU swould mean onaverage only atotal of approximately 200 boxes However considering that these ships will probably serve five ports oneach side of the trade producing 25port pairs this would give ICf itself anaverage of only eight boxes per port pair One also must bear inmind the need tohave some diversification inequipment such as20and 4Ofoot dry vans open top and reefer containers tank containers flat racks etc Thus were ICf alone marketing the capacity available the overall capacity limitations inAgreement No 9929 5would besuch that finding acompetent agent who could beexpected todevelop the market with such small amounts of capacity available aswell asthe difficulty of making necessary equipment available against such limited capacity would becommer cially undesirable and perhaps impossible particularly inthe South Atlantic where even further limitations apply For CGM with only 160 TEU sweekly the same considerations would apply but with greater force Additionally toimplement ajoint marketing venture such asAgreement No 10266 there isaserious transportation need for the constituent lines topool revenues and expenses That isinorder that the services of both parties bemarketed byall outlets tobeemployed proponents claim itisnecessary that these marketing organizations bejointly appointed torepresent both leT and CGM Inthe course of such representation itisimpossible for the marketing organizations toallocate toone or the other of the principals cargoes of varying ocean freight rates solicited ontheir joint behalf The converse applies with respect toexpenses incurred inconnection with the transportation of such cargoes and itistherefore necessary that Agreement No 10266 include aprovision for the sharing of revenues and expenses Approval of the subject Agreements will thus meet serious transportation needs by1allowing proponents toimprove the fleet of inherently inefficient ships presently operated inthe Combi Line service thus placing proponents container service tothis trade onamore viable footing 2permitting CGM tooffer aregular direct container service inthis trade without the prospect of excess capacity aswell astocontribute toimplementation of aLASH feeder service 3eliminating the restrictions inthe present Agreement No 9929 both with respect togeographic limitations onthe respective proponents participation inmarketing container service and the limitation tomarketing only onajoint service basis 4rationalizing the amount of tonnage tobeplaced onberth thereby avoiding the prospect of overtonnaging the trade 5separating the present joint Combi Line container service into two independently marketed services and under Agreement No 10266 placing the services jointly marketed byleT and CGM onareasonably competitive footing vis avis Hapag Lloyd and other operators inthis trade 2Important Public Benefits aProviding additional container capacity tothe trade Since the Combi Line service was first formed in1971 the liner trade inquestion has experienced arapid movement toward containerization Moreover asreflected bycurrent utilization data of container operators inthis trade shipper demand for container space has continued at very high levels Thus improve ment of the container service heretofore operated per Agreement No 9929 will



1062 FEDERAL MARITIME COMMISSION serve animportant public benefit bymaking available additional container capacity needed byshippers inthis trade bContinuing toprovide conventional service Similarly continuation of the conventional vessel service offered under AgreementNo 9929 will ensure regular direct breakbulk service for shippers of out size heavy lift and othe musual cargoes between outportsnot receiving adequate or regular direct service byother lines This service has proved tobeavaluable one toshippers inthis trade and itscontinued operation will thus serve tomaintain the important public benefits derived from this service cIncreasing carrier parti ipation inthe trade without excess capacity COM sparticipation inAgreement No 9929 5will permit this line sentry into the market for container service inthis trade but through the rationalized service contemplated bythat Agreement will avoid the prospect of overtonnag ing asaresult of itsentry Inconnection with approval of another rationalization agreement the Commission has made clear the important public benefits inher ent inmaximizing carrier participation with out excess capacity Agreements Nos 97839731 516SRR 1553 1567 FMC 1976 These agreements pennit Respondents tooffer the level ofservice which they consider competitively necessary adetermination not unreasonable onthis record with substantially less capacity than would berequired forea hReipondent toindividually offer that level of service The agreements therefore tend toameliorate the overtonnaging problem inthe transpacific trades and tend tokeep ahiah number of common carriers inthose trades Both of those results are beneficial tothe public and outweigh the anticompetitiveeffects of these agreements demonstrated onthis record sufficiently 10justify the continued implementation of these agreements Additionally COM sparticipation iit the LASH service will not add tothe capacity offered bythat service but wll1servean important public benefit byassisting inthe development ora LASH feeder service that would facilitate the movement of LASH cargoes inthis trade dIncreasing the level of competitioniri the container set Vice market Through the Co ordiitated Container Service pomonof Agreement No 9929 5ancl t1te formation of Agreement No 10266 there will besubstituted for the preseitt joiPt Combi Line container sertices two independent competitively marketed coltlainer services adevelopmentsei ving important public benefits DYgiving shippers awidercholCe of transportation alternatives than at present The rationalization ofconhiinerspace per Agreemept No 9924 5does not allow for the pooling of revenues and expenses amollg tHe threepi oponents ascontrasted tothe present Agreement and sthus lIIlarrangenient more competitive vis avis theseUnes luId otheroperatois inthisti il4eApproval of the sUbject Agreements will therefore have afavorable Impact upori competitIOn i1ithiatrade and wmthus serve theil11JlOrtant public ben eflts inherelitinincreasinn the level of competition inthe relevant market while avoiding the prospect of instalSi1lty inthe trade which could result from QvertOnnaging 3Furtherance of aValid RegulatoryPurposeof the Shipping Act There Isnoprecise definition of the term valid regulatory purpose inthe Shipping Act or itslegislative history ot Inthe legislative history of the 1961 amendmentS tothe Act or inCommission or court casesTelatild tothe Shipping Act Itisfair tosay however that the objectives set forth inthe recommenda yj 1Ii11Ii



AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1063 tions inthe Alexander Reportl7 and inreports of the Commission concerning the proper function of section 15provide appropriate parameters tothe valid regulatory purposes here tobeconsidered These include aregular and frequent service toshippers btrade stability cprevention of overtonnaging dparticipation byasufficient number of carriers toprovide competition inatrade emaintenance of specialized services tomeet the needs of the trade and feconomy inthe cost of service aRegularity and frequency of service The Alexander Report characterizes regularity and frequency of service asanadvantage that issaid toresult from agreements and conferences 18Agreement No 9929 5will allow national flag lines of France Germany and the Nether lands toprovide regulary weekly service inthe trade between the USGulf and Europe alevel of service seen asoptimum inthis trade IbTrade stability The Alexander Report emphasized that unless trades were stabilized com petitors would bedriven out byrate wars and the carriers which remained inthe trade ultimately would have toincrease rates torecoup rate war losses 20Agree ment No 9929 5will help tostabilize the trades between USGulf and South Atlantic ports and ports inEurope bypreventing overtonnaging Ifeach of the three parties toAgreement No 9929 5were tosupply the tonnage necessary toprovide itsown weekly sailings alarge amount of additional capacity would have toenter the trade 2l The Agreement permits itsthree member lines each tooffer weekly sailings with asingle fleet of vessels cPrevent overtonnaging Measures toremedy or foreclose the development of overtonnaged liner trades isanother valid regulatory purpose of the Act asthe Commission has recognized initsdecisions dealing both with matters such astrade wide pools22 and rationalized service agreements 3As shown above Agreement No 9929 5isdesigned toallow proponents toprovide weekly container service without over tonnaging the trade dMaximizing carrier participation inthe trade One of the purposes of the Shipping Act istoencourage participation byasufficient number of carriers tomaximize competition inatrade This was confirmed inAgreements Nos 9718 3and 9731 516SRR 1553 1567 FMC 1976 where the Commission held that the agreements there inquestion ITThe Comminee recommendations were designed tosecure the advantages seen asresulting from agreements and conferences ifhonesUy and fairly conducted such asgreater regularity and frequency of service stability and uniformity or rates economy inthe cost of service beRer distribution of sailings maintenance of American and European rales 10foreign markets onaparity and equal treatment of shippe through the elimination of secret arrangements and underhanded methods of discriminalion House Comm onthe Merchant Marine and Fi fherie fReport onSeam hip Axreement fand Affiliations inthe American Foreign and Dome ftic Trude 63d Cong 2dSess Vol 4416 1914 hereinafler ciled asAle remder Report While the Alexander Repon primarily relates the advantages itdiscu estotradewide agreements they are noless advanlageou when derived from other kinds of section 15agreemenls 1MSee idISee Ex 41al 1516Ex 43at 4Ex 46al 27IfSee Alexander Rt porl a1416 IISee Ex 45a12 4891112Ex 463127 28nSee egMt litt rrWltl1l Pool fImIMiXlllillll 9FMC264 1966 01See cgAlfl mt lIuNfI l9783197H516SRR 1553 1976 1r



1064 FEDERAL MARITIME COMMISSION tend edtoameliorate the overtonnaging problem inthe relevant trades and tend edtokeep ahigh number of common carriers inthose trades Both results were found bythe Commission tobebeneficial tothe public and tooutweigh the anticompetitive effects of these agreements demonstrated onthis record sufficiently tojustify the continued implementation of these agreements By permitting the three proponents including COM anew entrant inthe container market torationalize their container operations soastomaintain aweekly frequency of service and byseparating the present joint container service framework toallow for two competitively marked outlets for each service the subject Agreements are infurtherance of this regulatory purpose eMaintenance of specialized services Encouraging services that are tailored tomeet the needs of shippers isanother valid regulatory purpose of the Act asthe Commission has long recognized particularly inconnection with the development of innovative transportation systems Agreement No 9929 5will allow itsmember lines tooffer additional container service which isneeded bythe trade maintain the conventional services which are now utilized byshippers and improve the LASH service byapossible feeder operation The conventional services particularly are tailored tomeet the needs of shippers onroutes that are not served bythe container carriers and tocarry cargoes that are not carried asefficiently bycontainerships or LASH vessels 7fEconomy inthe cost of service Economy inthe cost of service isanadvantage set forth inthe Alexander Report and the Commission has often recognized that the financial soundness of carriers servingtheeommeree of the United States isanecessary consideration under the Act because carriers are the instrumentalities of that commerce Itisplain from the record that afinancially sound service cannot beprovided with the existing container vessels operated byCambi Line 30Approval of Agreement No 9929 5will enable the proponents toutilize efficiently the same kind of ItSee eDisposition aContainer Marine Unes 11FMC476 1968 where indelllna with the propriety of anearly intermodll dvou bWiff die Commission noted 11FMCat 482 83theJ CommitsiOD need ever mindful or itsftlponIibililies asIIbody towhich Congrtis hlsdelegated certain resporIilbilllies The exercise of thtdelelated authority was intonded byConams and must beInterpreted byustobeperformed inIhe most Judicious manner inour quaii judiclal capaciiy and Inour beat disc Ction The adn linistration of the Commission sduties requim nlllibility of aclion and PUrpQH when necessary Idpossible The determination of the iuues Inthis proceedln will have far reachin imponanc eTraditional methods of transporting car oare rapidly bein replaced bythe rowth of new tec hniques and transportation systems The Federal Maritime Commission has pot been unmindful of these developments and twsouahtCO facilitate wherever possible the implementation of improved shlppina systems Indie Order of Invesliaa1lon inthis proceedina the Commission slaled that itdoes not wish todisc ourale Iht inaulu lon of any tranlporIItlon services which mlaht beof te8 benefil toshippen 11isInaccordance with lballnjunetlon Ihalthi Comminlon mUll arrive at itsdecision herein tIWltneaHS Thiodt tnd RUlan teldfied astotho presenl demand for additional Clontainer capacity inthe USGulflEurope trade SEx 41al8 and n2EI 44at 6toUWitness Thiede allO discussed lhe potential beneflCS of the LASH feeder service See Ex 41al 181911See Ex 13al 36394041INSee AltxulUltr Rtl Orr supru at 416 1Docket No 7614ARrf fmtnt No 0116 Ex tnsion IIPfwllnN Altmmtnt slip opinion at 54Initial Decuion served November 2119781 Judie Kline Inhis opinion here cilesRtRUI ion fGtll lrnins LeeofMilitar Ratf f13SRR 411 412 1972 St UfShippinR Cfl Aml rican South Alricun Unt o1m1USSBB568 583 1936 eaf turJ of ARrkulturf NAtlantic ContJnrntal Frei lthCtlflferrnn 4FMC706 739 1955l meflRa lInofRate fintht Hans Kons United Stutes Atluntk undGulf Tradl IIFMC168 174 1967 10See Ex 41at 49wherein witness Thiede explains the inheren1 opera1ing inefficiencies of the Combi line container vessels intheir present Clontigura1ion l1C11
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vessels with substantially the same vessel operating costs and fuel consumption
but modified to transport more than twice their present container capacity on each

sailing
31 The capacity increase which will co exist with Agreement No 9929 5

will enable proponents container vessels to operate on a more cost efficient basis

and place proponents respective container services on a more viable financial

footing
Moreover as already noted the container vessels the proponents intend to

operate in the trade will be modified to carry more than double their present

capacity but with approximately the same fuel consumption thus reducing fuel

consumption per container mile with these ships as well as conserving the fuel

which would be used if proponents could not operate with the benefit of this

vessel rationalization plan
3

It is therefore concluded that Agreement No 9929 5 will be in furtherance

of valid regulatory purposes of the Shipping Act

The Antritrust Implications of the Subject
Agreements Call For Their Approval Under Section 15

The Court of Appeals in United States Lines Inc v FMC 584 F 2d 519 15

SRR 411 D C Cir 1978 held that the principles underlying section 15

required Commission consideration of the antitrust implications of all agree

ments submitted for approval not only those constituting per se violations and

considered under what the Court characterized as the strict antitrust standard

of the Svenska decision 15 SRR at421 As the Court there stated quoting from

Volkswagenwerk A G v FMC 390 U S 261 1968 section 15 requires that

the Commission scrutinize any agreement to make sure that the conduct

thus legalized does not invade the prohibitions of the antitrust laws any more than

is necessary to serve the purposes of the regulatory statute 15 SRR at 421 22

Thus while the Court made clear that the strict antitrust standard of Svenska

was not applicable to all agreements the Commission was nonetheless instructed

to view the antitrust implications of every agreement either by the Svenska

formulation where applicable or in terms of the balancing approach referred to

in the Volkswagenwerk decision

It is concluded that for reasons of serious transportation needs important

public benefits and valid regulatory purposes served by or resulting from the

subject Agreements the record demonstrates that approval is warranted by the

strict antitrust standard of Svenska as well as the less rigorous criterion of

antitrust implications That is any anticompetitive implications of the subject

Agreements are overbalanced by the positive contributions to the trade and

furtherance of regulatory objectives of the Act that would flow from approval

SI Secid 819 where witness Thiede cxplains lhal proponents intend 10 use these Omni ships with substantial modifications as the

basis for the replacemenlllecl These ships lilt to be fur1her modi lied by adding a new midsection and clearing remaining self support

gcar which will give each Omoi vClosel u capacity of approximately 950 TEU s These ships will even with these modifications be

able 10 mainlain the same operaling speed as at present will require no additional crewing and will have roughly the ame fuel

consumption characteristics As a resull we will be able to more than double the container carrying capacity of the Omni ship and

eliminate to a great extent the wll ted capacity in their current conliguration but with almost no increa e in vessel operating costs

31 The conservation of fuel is another valid regulatory purpose a recognized in such itatute as the Energy Policy and Conservation

Act or 1975 42 U S c 116201 6422 which in section 3H2Ch thereof require the Commission to con der the impact of any IInlll

agency action on energy efficiency and energy cnnservalion 42 U S C 6J62 hJ



i1066 FEDERAL MARITIME COMMISSION Torecapitulate the rationalization efforts incorporated into the subject Agreements are fully consistent with the regulatory purposes of the Act byallowing animprovement of service tothe trade aswell asallowing anew entrant into the market while obviating the prospect of excess trade capacity The antitrust implications of the Agreements are the minimum necessary toachieve these purposes and the Agreements infact establish anoperational and marketing framework more competitive than under the present Agreement No 9929 but circumscribed insuch away astoensure that proponents rationaliza tion efforts will not result inanundue concentration of market power Protestants Position Protestants United States Lines Inc Sea Land Service Inc and Seatrain International SAdonot oppose approval of Agreements Nos 9929 5and 10266 2asthese agreements have been amended and revised and are now before the Commission for itsconsideration None of the protestants filed reply briefs but such non action isnot tobeconstrued asnecessarily agreeing with all the arguments set forth inproponents opening brief Hearing Counsel sPosition Hearing Counsel believe that with the exception of two provisions inAgree ment No 9929 5proponents have adequately justified the Agreements and sothe Agreements should beapproved The first exception of Hearing Counsel deals with the provisions of Agreement No 9929 5which include COM intheCombiLine LASH service and authorize acontainer service between Mexican ports and USOulf and South Atlantic ports Hearing Counsel argues that these provisions are insufficiently concrete towarrant Commission approval Article 15of Agreement No 9929 5provides that COM will participate inthe Combi Line LASH service tothe extent of the proportion that itcontributes capital equipment tothe trade However the only capital expenditure the parties are considering for the LASH servIce iscthe implementation of aLASH feeder operation and this concept isstill inthe exploratory stages Therefore propo nents cannot state ifCOM actually will beparticipating inthe LASH service toany extent Asecond aspect of Agreement No 9929 5which Hearing Counsel contends lacks the requisite amount of definiteness for Commission approval isArticle 21inwhich proponents seek the authority toimplement acontainer service between United States ports and ports inMexico At the present time noMexican ports have container facilities and only ol1e port has definite plans todevelop them inthe future The elements of proponents container service necessarily depend upon the construction of such facilities which at this point isuncertain The Commission has recently stedthat itwillnot abdicate itsresponsibili ties under the Shipping Act 191t lbyapproving anagreement that isnot sosufficiently precise SQastopermit any intetestedparty toascertain how the agreement works without resorting toinquiries of the parties Agreement NOI0066 Cooperative Working Arrangement FMC Docket No 745November Ij1M



AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1067 171978 slip opinion at 29InAgreement No 10066 the Commission refused toapprove acoordination of services provision inthe Agreement because beyond some unspecified plan for coordination of sailings noaction was contemplated under the provision The Commission cited aconclusion of the Presiding Officer that indeed inthe United States West Coast toColombia trade nocoordination of services ispresently feasible given the itineraries of the parties As inDocket No 745the justification offered tosupport the two aspects of Agreement No 9929 5mentioned above reveals that there are only ambiguous plans for the development of the services proposed and fails todemonstrate toaninterested party inthis case the Commission that action isdefinitely contemplated or presently feasible Hearing Counsel believes that the amount of information noticeably absent from Agreement No 9929 5issignificant Proponents have attempted topro vide details astohow CGM sparticipation inaLASH feeder service would operate and what economic effect itwould have ifimplemented soastopermit any party toascertain how the agreement works Proponents explain that the LASH feeder service asenvisioned would operate only inEuropean waters tomove cargo tofrom the two European ports Rotterdam and Bremen Bremerhaven now called bythe Combi Line LASH service Itisunlikely that inauguration of afeeder service would alter the European ports calls of the LASH vessels At most only one port call could beeliminated Hearing Counsel argue that this information cannot cover for the lack of the most fundamental operative facts which are whether CGM will actually participate inthe LASH service whether afeeder service will beimplemented and when and what the proportionate share of CGM scontribution will beifthe system isimplemented The LASH feeder system isonly inthe exploratory stages Factors still remaining tobeconsidered are the availability of suitable equipment the ability todevelop asuitable and financially sound operation and the desirability of instituting such anoperation Hearing Counsel says proponents have explained what they expect tohappen ifafeeder service isimplemented but have not explained what they actually intend todoHearing Counsel says that there are also gaps of information concerning the operation of acontainer service toMexico Proponents cannot explain even what they expect tohappen They state that Combi Line seeks tooperate awayport service between Mexican ports and USGulf and South Atlantic ports inorder toresolve anequipment imbalance resulting from apredominantly westbound movement of goods from Europe toMexico and apredominantly eastbound movement from USGulf and South Atlantic toEurope However proponents donot definitely know when Mexican container facilities will beavailable Veracruz isthe only port inMexico that even has plans todevelop container facilities and itisnot expected that itwill have even acontainer crane available until the end of 1979 There isnoindication of what other ports will develop facilities or of any possible time table for their doing soEven ifacontainer crane does become available inMexico there ispresently noinfrastructure or proper organization for the efficient large scale transportation of containers Minimum requirements for the establishment of aninfrastructure are significant the adop tion of the ports toacontainer service the establishment of acustoms inspection 1Our



1068 FEDERAL MARITIME COMMISSION system the restructuring of cargo handling tariffs at the ports and the adaptation of regulations and tariffs for the containers inland transportation inMexico These tasks are not quickly or easily accomplished Clearly Combi Line could initiate acontainer service toMexico before the complete development of such anorganization but proponents admit that tosome extent the configuration of the container service interms of itineraries and number of vessels for their overall services depends upon the development of container facilities aswell asinfra structure inMexico ItisHearing Counsel sposition that togrant authority toprovide acontainer service before answers are provided tothese fundamental questions concerning the existence of container facilities would bepremature Hearing Counsel believe that the facts which remain tobesupplied inAgree ment No 9929 5are not simply working details which the Commission has stated may bedetermined bythe parties after anagreement isapproved InAgreement No 9835 Japanese Lines Pacific Northwest Containerships Ser vice Agreement 14FMC203 1971 the Commission found that anagree ment was final and approvable even though schedules advertising space charters mutual accounting procedures and container interchanges remained tobefilled inbecause there was anagreement There isnodefinitive agreement onthe CGM LASH and Mexican matters between the parties toAgreement No 9929 5Proponents are asking the Commission toapprove hypothetical proposi tions The participation of amajor carrier has not been determined inthe LASH service and the institution of aMexican service isnot even possible at this point and therefore cannot bedetermined Hearing Counsel say these absences consti tute more than interstitial sort of adjustments Proponents set forth several arguments inopposition toHearing Counsel sposition They argue that because the capacity of the LASH service would remain unchanged the competitiveness of the service would also remain unchanged and consequently afeeder service could beimplemented which would benefit shippers without adversely affecting CombiLine scompetitors As for the Mexican container operation proponents state that such aservice would provide the important public benefits derived from inaugurating such aservice and afford analternative tothe overland systems which presently accommodate most such movements Inconsidering anagreement the Commission must determine what the bene fits tothe public interest and the agreement santicompetitive effects actually are The issue here iswhether the agreement issoindefinite astopreclude the Commission from making these determinations As stated inInthe Matter of Agreement 9448 Joint Agreement Between Five Coriferences inthe North Atlantic Outbound European Trade 10FMC299 307 1967 areat care must betaken when the agreements are approved tosee that Ithe Commission knows precisely what itisapprovins and 2the apments set forth CleBfly and insufficient detail toapprise the public just what activities will beundertaken Itwould becontrBfY tothe public interest toapprove anapment whose coverage issovague that the public cannot ascenain the coverage byreading the agreement The approval of such anasreement would deprive the public of the protection afforded bystatute of the Commission ssurveillance over conference activities The blank check that would beafforded bythe approval of this agreement would simply fail toprotect the public interest and the flow of commerce inthe manner contemplated byCongress inthe enactment of section IS



AGREEMENT NOS 9929 2ETALAND AGREEMENT NOS 10266 ETAL1069 ItisHearing Counsel sposition that COM sparticipation and the implementa tion of afeeder service isspeculative and the benefits that may accrue are speculative aswell Hearing Counsel claim that the Mexican container operation issovague that itisimpossible toeven determine what the nature of the benefits islet alone speculate ontheir actually coming into effect Inessence Hearing Counsel argue proponents are seeking ablank check from the Commission They wish toinstitute aMexican container service but donot wish tobebound astowhether when or how such services are tobedeveloped Proponents appear tobeasking for the authority todiscuss the implementation of services and inthat sense have really only proposed before the Commission anagreement toagree They state that planning ajoint service among lines must include considera tion of numerous factors concerning costs construction and compatibility of vessels and equipment which process should most efficiently include from the outset participation byall the lines tobeinvolved The Commission however isnot authorized toapprove agreements toagree InMatson Navigation Co vFMC and United States 405 F2d796 9th Cir 1968 the Court of Appeals found that asamatter of jurisdiction the Commission could not grant final approval of amerger when the agreement between the parties was tomerely agree toamerger The Court stated that theCommission thus cast itsofficial approval and the mantle of antitrust immunity over whatever arrangements the lines might come upwith Matson contends that this isnot consistent with the intent of U5 We agree The Commission here has done nomore than consent that the three companies involved proceed towork out anarrangement This isnot asufficient discharge of the Commission sresponsibilities Thus the Commission cannot grant final approval tothose aspects of Agreement No 9929 5towhich the parties themselves have not made or cannot make afinal commitment As for proponents argument that itismore efficient toinclude all of the involved parties from the outset the Court stated theuncertainty of ultimate governmental approval and the risk that elaborate and expensive preparations will gofor naught are facts of life inthe field of corporate reorganization We find nostrength inthe argument that the shipping industry should bemade anexception ItisHearing Counsel sfurther position that because Agreement No 9929 5allows the proponents tooperate inasomewhat uusual manner ieTEU limitations rather than ship size limitations approval of that Agreement should beconditioned upon arequirement that the proponents file reports for each quarter of each calendar year indicating Ithe number of TEU scarried inthe trade eastbound from USSouth Atlantic ports and 2the number ofTEU scarried inthe trade eastbound from USGulf ports They say this requirement will enable the Commission tomonitor the proponents operations under the limitations of the Agreement Proponents donot oppose approval of Agreement No 9929 5subject tothe conditions requested byHearing Counsel with respect toCGM sparticipation inthe LASH service and the joint Mexico USA service Proponents similarly donot 13Nor isilnecessary ror the Commission toapprove adiscussion agreement concerning the implemenldtioll 01enices The Commission must authorize discussion agreements where the discussions themselves may violate seelio l15but this isnol the case here Axrumt nt 9448 supra at 305 InRe Felr Easl DiS uHion Agreement Nil 1J9X 517SRR 857 FMC 1977



I1070 FEDERAL MARITIME COMMISSION oppose the reporting requirement requested byHearing Counsel Proponents position inthis regard iswithout prejudice totheir filing of any subsequent amendments tothe Agreements with respect tothese matters CONCLUSION For all of the reasons hereinabove set forth Agreements Nos 9929 5and 10266 234 are approved upon condition that Agreement No 9929 5bemodified asfollows IArticle 11shall bemodified toread asfollows Scope of the Joint Service Hapag Lloyd and IeI shall 2Article 21shall bemodified todelete the final phrase reading and between United States ports and ports inMexico 3Article 22ashall bemodified todelete the final phrase reading and between United States ports and ports inMexico 4Consistent modifications shall also bemade tothe Agreement ssecond third and fourth Whereas clauses and tothe second Whereas clause inAgreement No 10266 2Further asacondition of approval proponents shall file reports for each quarter of each calendar year indicating Ithe number ofTEU scarried inthe trade eastbound from USSouth Atlantic ports and 2the number of TEU scarried inthe trade eastbound from USGulf ports SSTANLEY MLEVY Administrative Law Judge WASHINGTON DCJanuary 291979 JIiExhibits 39and 4021FMC



DoCKET No 7847FEDERAL MARITIME COMMISSION MISCELLANEOUS AMENDMENTS TORULES OF PRACTICE AND PROCEDURE ORDER OF RECONSIDERATION June 7979 On February 141979 the Commission published inthe Federal Register aFinal Rule revising section 502 67of itsRules of Practice and Procedure tocomply with the requirements of PL95475 92Stat 1494 1978 which amends the Intercoastal Shipping Act 1933 46VSC843 et seq The Final Rule established procedural guidelines for participants inproceedings instituted under section 3of the Intercoastal Shipping Act Sea Land Service Inc has petitioned the Comm osion toreconsider this Final Rule The Military Sealift Command MSC has filed aReply opposing the petition Sea Land asks the Commission toreconsider that part of Rule 502 67which requires carriers tofile their direct case and underlying workpapers concurrently with any general rate increase or decrease and serve copies of this material ondesignated interested parties and make them available toany person executing acertification which restricts the use of the information tothe preparation of potential protests tothe rate changes 46CFR502 67a2Sea Land opposes making itsworkpapers available toanyone other than the Commission prior tothe filing of aprotest or order of investigation onthe grounds that such arequirement would beoverly burdensome and would impose anunequal burden onthe VSflag carriers because itsforeign competitors would have access totheir current financial and operating data Sea Land also challenges the requirement of filing the carrier sdirect case with the tariff changes onthe ground that itviolates the Administrative Procedure Act and PL95475 because the carrier isinessence being subjected tothe requirements of ahearing without prior notice of the specific issues which will beaddressed at that hearing MSC takes the position that the certification requirement of any person seeking toview the workpapers 46CFR502 67a2will preclude disclosure toIPl9547establishes lime limitations onhearings conducted pursuanllO section 3of the Intercoastal Shipping ACI Ifahearing isordered the Commission has 180 days from the effective date ofme lariff matter under investigation tocomplete all proceedings and issue afinal decision 46USC843 b
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1072 FEDERAL MARITIME COMMISSION foreign competitors and that inany event the need of ratepayers tohave access tothis data outweighs the need of the carrier tobeprotected from any potential disclosure Additionally MSC contends itisimperative that the carrier file itsdirect case with the tariff changes togive protestants and the Commission sBureau of Hearing Counsel opportunity toanalyze and interpret the data and prepare their positions The Commission has considered Sea Land scontentions inthis matter and finds them tobewithout merit The question of anundue burden was discussed inthe Supplemental Information accompanying the Final Rule and will not berepeated here Furthermore the Commission has determined that the information required bythese rules isnecessary tosubstantive regulation under the Inter coastal Shipping Act 1933 asamended that itismeant toapply only torecords of operations inthe domestic offshore trades and that with minor exceptions nounequal burden or prejudicial loss of confidentiality would arise Therefore nolegal infirmity can bediscerned inthis regard Alcoa Steamship Co Inc vFederal Maritime Commission 348 F2d756 761 DCCir 1965 Requiring the filing of financial data and justification for general rate changes concurrently with the filing of the tariff changes ismerely anextension of long standing Commission practice and issupported bythe legislative history of PL95475 SREPT 951240 95th CONG 2dSESS 12reprinted in1978 USCODE CONGo 10NEWS 3331 3342 Itdoes not constitute the initiation of ahearing under the Commission sRules lrather itisapro cedural requirement that isunavoidable ifthe Commission istomake arational and timely decision astowhether ahearing isnecessary and the specific issues toberesolved thereby asisrequired byPL95475 The protest reply procedures before aninvestigation isordered and the prehearing conference procedures after aninvestigation isordered give the carrier ample opportunity toknow the claims of anopposing party and tomeet them Such procedures fulfill the requirements of due process Morgan vUnited States 304 US11937 THEREFORE ITISORDERED That the Petition for Reconsideration of Sea Land Service Inc isdenied By the Commission SFRANCIS CHURNEY Secretary IThll umtnt iundlnninecl bylAnd own don inIII Petition for ReconIidtralion thll the carrier fired cue beflied 45dayuftll ChI Wiff ChanJll UId 15day bltonlllt lINin ofUM Commillion llnv Uldon and 5uapemion Order and the Flural Rlglltt noIiee theIwor Mr



SFRANCIS CHURNEY Secretary FEDERAL MARITIME COMMISSION DOCKET No 7919SEA LAND SERVICE INC vEURO PACIFIC JOINT SERVICE HAPAG LLOYD AKTIENGESELLSCHAFT COMPAGNIE GENERALE MARITIME AND INTERCONTINENTAL TRANSPORT lCT BYNOTICE June 71979 Notice isgiven that noappeal has been filed tothe April 261979 order of discontinuance inthis proceeding and the time within which the commission could determine toreview that order has expired No such determination has been made and accordingly the order of discontinuance has become administratively final ro1112
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FEDERAL MARITIME COMMISSION No 7919SEA LAND SERVICE INC vEURO PACIFlC JOINT SERVICE HAPAG LLOYD AKTlENGESELLSCHAFT COMPAGNIE GENERALE MARITIME AND INTERCONTINENTAL TRANSPORT lCT BVPERMISSION TOWITHDRAW COMPLAINT GRANTED PROCEEDING DISCONTINUED Finalized onJune 7979 Complainant Sea Land Service Inc byletter dated April 101979 states that ithas determined towithdraw itscomplaint Sea Land asserts that itdoes not wish topursue the matters raised initscomplaint because initsopinion the Commission srecent decision inDocket No 774confirms Sea Land sinterpretation of the restrictions imposed onrespondents under Agreement 9902 asamended and ineffect at the time of the filing of the complaint Therefore Sea Land believes ittobeawasteful exercise toseek toobtain the interpretation which italready believes has been confirmed bythe Commission or tobethe means toobtain compliance with Commission orders and approvals The letter which Iamtreating asamotion for leav towithdraw the complaint has received noreply from respondents whose consel advised me orally that respondents would not befiling areply There isnoauthority of which Iamware which holds that acomplainant can becompelled tolitigate against itswish sunder circumstances such aspresently exist especially when aresponsive plejlding tothe complaint has not even been filed Permission towithdraw istherefore granted and the proceeding isdiscon tinued Inissuing this ruling Imake ncomment onthe validity of Sea Land sstatements regarding the meaning of teCommission sdecision inDocket No 774The important point isthat SeajLand believes that the Commission has agreed with itsinterpretation of the liitations imposed onthe parties tothe subject agreement presently ineffectl adfurther believes that itisnot incumbent IAsr mt1ts No 9902 Jtul fMndijiC uinn of Eura purUk Joint Srvic ARrf fmt nrJ Docket No 774March 291979 i1The ainement presently ineffecl which ismentioned inSea ndscomplaint isAgreement No 9902 5which according 10the Commission sdecision inDocket No 774pp1617isdue toeltpire onMay 311979
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5NORMAN DKLINE Administrative Law Judge SEA LAND SERVICE INC VEURO PACIFIC JOINT SERVICE 1075 upon aprivate complainant tobear the expense of pursuing issues relating tocompliance with Commission orders and approvals which issues formed the gravamen of the complaint June 71979



iiFEDERAL MARITIME COMMISSION DocKET No 7831FAST INTERNATIONAL FORWARDING CORP INDEPENDENT OcEAN FREIGHT FORWARDER ApPLICATION AND POSSIBLE VIOLATIONS OF SECTION 44SHIPPING ACT 1916 NOTICE June 111979 Notice isgiven that noexceptions were filed tothe May 81979 initial decision inthis proceeding and the time within which the Commission could determine toreview has expired No such determination has been made and accordingly the initial decision has become administratively final SFRANCIS CHURNEY Secretary jIIncr
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Finalized onJune JJ979 FEDERAL MARITIME COMMISSION No 7831FAST INTERNATIONAL FORWARDING CORPORATlON INDEPENDENT OCEAN FREIGHT FORWARDER ApPLICATION AND POSSIBLE VIOLATIONS OF SECTION 44SHIPPING ACT 1916 Applicanl respondenl FasllntemationaI Forwarding Corporation Ifound 10have violated seclion 44aof the Act byengaging inunlicensed forwarding aClivities on173 occasions after having been warned againsl unlicensed forwarding including 45occasions subsequenl 10asecond warning 2found 10have received moneys from shippers for ocean freighl and 10have failed 10pay this ocean freighllo the ocean carriers and 3applicanl respondenl Fasllnlemalional Forwarding and itspresidenl Ms Elia ALopez both found not 10possess the requisite fitness under section 44bof the Act tobelicensed asanindependent ocean freight forwarder Freight forwarder license application denied Thomas PCarlos and Jack LWeitzman for respondent applicant John Raben Ewers Joseph BSlum and Polly Haight Frawley asHearing Counsel INITIAL DECISION OF CHARLES EMORGAN ADMINISTRATIVE LAW JUDGE Fast International Forwarding Corporation Fast or applicant respondent filed anapplication for alicense asanindependent ocean freight forwarder The Commission instituted this proceeding byitsOrder of Investigation and Hearing served August 291978 inwhich itstated that itsprior investigation had disclosed that Fast onnineteen or more occasions appeared toviolate section 44aof the Shipping Act 1916 the Act byengaging inunlicensed forwarding activities during the period September 1977 through April 1978 although warnings had been received byFast onAugust 261977 and subsequent thereto about unlicensed forwarding activities On May 261978 pursuant tosection 510 8of the Commission sGeneral Order 446CPR 510 8the Commission advised Fast of the Commission sintent todeny Fast sfreight forwarder application and onJune 261978 Fast requested the opportunity at ahearing toshow that denial of the application was unwarranted Hearing was held inMiami Florida where Fast islocated for itsconvenience and sothat itcould present any character or other witnesses initsbehalf at the least expense Fast presented nowitnesses but was represented bycounsel Two matters are tobedetermined inthis proceeding First Fast asarespon dent ischarged with violations of section 44aof the Act for allegedly engaging Inus decision will become the decision othe Commission inthe absence or review thereof bythe Commission Rule 227 Rules of IrIctice Illd e46CPR 502 227
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1078 FEDERAL MARITIME COMMISSION inunlicensed forwarding activities subsequent toAugust 261977 Second isthe matter whether Fast asanapplicant for afreight forwarder license can befound topossess the requisite fitness within the meaning of section 44bof the Act tobelicensed asanindependent ocean freight forwarder Hearing Counsel presented extensive evidence at the hearing showing that Fast violated the Act and that Fast isunfit tobelicensed asaforwarder Hearing Counsel filed their Reply Brief asdirected onApril 91979 Fast sBrief was due onMarch 231979 but was submitted late tothe Office of the Secretary of the Commission onApril 21979 but without proper copies Being thus advised bythe Secretary byletter dated April 41979 Fast later made proper filing of itsbrief with necessary copies onApril 161979 By letter tothe Administrative Law Judge dated March 271979 but with envelope postmarked April 61979 Fast scounsel asked permission toserve itsbrieflate Hereby itisruled that Fast slate filed brief isaccepted into the record assuch but not astothe accuracy of all statements therein For example inthe brief counsel for Fast state that Respondent has frankly admitted itsfault and No member of the shipping public has been injured asaresult of Respondent salleged illegal forwarding activities Also Re spondent made nomisrepresentations tothe Federal Maritime Commission However neither Ms Lopez nor any other officer or employee of Fast appeared at the hearing nor did anyone frankly admit Fast sfault No exhibit or paper was presented inevidence byFast admitting itsfault The shipping public has been injured byFast insofar ascertain ocean freight monies entrusted toFast have not been paid byFast tothe ocean carriers which transported the shippers cargoes American Financial and Trade Corp ashipper issued Fast acheck onAugust 31978 covering among other charges 6074 70for ocean freight Fast did not attempt topay the carrier for this shipment until two months later at which time Fast scheck was returned nOlpaid because of insufficient funds As of February 61979 Fast still owed the ocean carrier Farovi Shipping Corporation Hearing was held onFebruary 91979 and Fast introduced noevidence that this ocean freight had been paid The shipper American Financial and Trade Corp may beheld responsible for payment of the ocean freight charges bythe ocean carrier ifFast fails topay Inanother instance Fast issued acheck onJuly 241978 toTransytur Lines inthe amount of 8S8 16for ocean freight for two shipments one from Andreco Trade International toaconsignee inMaracaibo Venezuela with 288 08of ocean freight charges and the other shipment from the Wilson Tire Supply Co of Ga Inc toaconsignee ill LaGuaira Venezuela with S70 88of ocean freight charges inboth instances with the freightcbarges prepaid bythe shippers toFast and with Fast issuing itscheck toTransytur but with said check being returned not paid because of insufficient funds The president ofTransylur Lines stated that asof February 61979 Fast owed Transytur 8S6 16for ocean freight for the two shipments The three shippers above and the twoocean carriers above are part of the shipping public and have been injured contrary tothe mistaken statement of counsel for Fast 1D



tUse of one forwarder slicense number byanother person iscontrary tothe lawFAST INTERNATIONAL FORWARDING CORPORATION 1079 Ms Lopez made two misrepresentations tothe Commission sGulf District staff when she stated onFebruary 101978 that Fast had performed freight forwarding services for only twelve 12shipments and that Fast had turned over smaller shipments toAlmar International Corp alicensed independent ocean freight forwarder Infact Ms Lopez or Fast did not turn over any shipments toAlmar and Fast performed forwarding services onmany more than 12export shipments prior toher conversation with the Gulf District staff Ms Lopez and Fast had been warned not toperform freight forwarding service byletter dated August 221977 from Mr Charles LClow Office of Freight Forwarders Federal Maritime Commission On February 101978 when Ms Lopez visited the Gulf District Office of the Federal Maritime Commission inaninterview with District Director Harry TStatham and Investigator Jules ZJohnson Ms Lopez was advised that Mr Statham believed that Fast was inviolation of section 44aof the Act and that Fast should cease all unlicensed forwarding activity On that date Ms Lopez stated toMr Statham and Mr Johnson that Fast would cease unlicensed freight forwarding activity Inlate 1977 Ms Lopez requested and received permission from the president of Almar International Corporation touse the freight forwarding license number of Almar onbills of lading for four or five shipments for which fast would peform the freight forwarding services The president of Almar determined that Ms Lopez was using the license number of Almar toperform freight forwarding services inexcess of four or five shipments after Almar was contacted byCoordinated Caribbean Transport Inc for payment of ocean freight charges owed byFast that were attributed tohaving been owed byAlmar which orally and byregistered letter then advised Ms Lopez tocease and desist from using the freight forwarding license number of Almar Inasimilar situation inAugust 1977 Ms Lopez requested and received permission from the owner of Malvar Forwarding Service alicensed ocean freight forwarder touse itslicense number Ms Lopez was requested byMalvar tocease using itslicense number because ocean freight monies owed byFast were being attributed tohaving been owned byMalvar Inanother situation not exactly the reverse of the above Ms Lopez loaned the license number which she did not have but which Ms Lopez said had been assigned toher bythe Federal Maritime Commission toVincent Kessler presi dent of Land Sea Air Cargo Expediters Inc pursuant toanarrangement under which Ms Lopez would keep one half of certain compensation from ocean carriers and turn the remaining half and other monies for advance charges over toMr Kessler Acheck issued byFast onAugust 161978 toLand Sea Expediters inthe amount of 884 12was returned not paid because of insufficient funds and Land Sea had not received payment byOctober 131978 Mr Kessler discon tinued the agreement with Ms Lopez Hearing Counsel listed onbrief seventy three 73proposed findings of fact detailing some of the above facts and many others All ofthese proposed findings of fact are accepted and should bereferred toifmore details are deemed necessary However itisbelieved that the prior recitation of facts and the facts below are sufficient basis for the ultimate findings and conclusions herein



1080 FEDERAL MARITIME COMMISSION IThe Gulf District Office of the Commission began anInvestigation of Fast asaresult of acomplaint which itreceived onOctober 11977 from Prudential Lines inMiami thatFast had been late inpaying ocean freight harges toPrudential and that some checks issued byFast toPrudential had been returned not paid because of insufficient funds Certain letters of reference submitted byFast Exhibit 14insupport of itsapplication all predate August26 1977 lU1d are entitled tolittle weight inview of the countervailing evidence of record No one appeared at the hearing asacharacter witness or otherwise insupport of Fast or Ms Lopez Fast has violated section 44aof the Act Nineteen itances are docuIl1ented inExhibit No 5one hundred fifty two instances are listed inExhibit No 8and two instances occurred inJanuary 1979 aslisted inExhibit Nos l7and 18The total is173 instances of violation byFast Forty five violations byFast occurred after asecond warning onFebruary 101978 aslisted inExhibit Nos 5817and 18Fast and Ms Lopez are not fit tobelicensed asanindependent ocean freight forwarder Ms Lopez isthe only officer of Fast attempting toqualify for alicense Fast and Ms Lopez have shown aflagrant and persistent disregard oithe provisions of the Shipping Aet they have not conducted their business affairs with integrity and responsibility and have failed tocooperate with the Federal Maritime Commission Ms Lopez has expressed noregret at past violations and has demonstratecl noextenuating circumstances tojustify her past conduct Ms Lopez has disregarded warnings against illegal forwarding activities All of the 173 shipments docu mented intherecord for wbich Faat porformed thdreight forwardini8ervi occurred after August 261977 when she was fiut warned byMr Clow hecontinued herillegalJonvarding services after asccpn dwam ing How ychanccuhQllld she get The II1Swer isnoIllOtc Fast and Ms Lopezarl1unfit OJ alicense because offinancial iponsibilitI bad d1ec sunpaid 00freight charges and beca lUlqrant 1isreJardc of JawOn brief counsel for FaatJOocnotJil Ue efacts but argue the lawCounsel interpret put forwarder apJ tion cases asshowing alibeflll attitudCo for the granting oUicenses butcounseLfail torelll zethat conduct of Fast noMs Lopez isof far more serious naturethllll thatof eapplicllnts inthe cite4 cases CounselJorFast insist that Ms Lopez conductJs of aIesse do81 eeof moral turpitude Counsel for Fast cas seen are incorrect jll statina that Fast has not injured the shippingpubJic Counsel for Fast make the final argument that IncOlIQludinllhis discussion thefactd Respon4enfhu uempted tobecomt apll lof the system throuah the submiuion of ilsJIpp1ictliPlUathOr thin aIlCDIpdna tofullQliQn oudeoj lbe Vlashave many otheipenOns anihntftte shouldliaveaslrlllil bearilil oil the ouleame of tieconsiilera lion ofRespondenl sapplieadon Also the Courtsb oufctialceJlOte ofth factthatth 1ire many ways bywhiehthe awand lMlfjUlat1Qris ean lroWnvemecrbypenonl natll dosOlUId thalluch may very wlille 0Il0ClIIl pdbytheclenial ofaUeeaae 8IIPllcadan insltualionlllmllarto ailuotion of Responc elll Tothe contrary granting of Fastl application wouldcncourage other misJep resentationstothe Commission sstafHndother non payments tooceao camers of ocean freight charges when mo neys for the payment of same have been 11Rur



FAST INTERNATIONAL FORWARDING CORPORATION 1081 entrusted byshippers toforwarders acting asshippers agents One of the prime duties of anagent entrusted with his principal smonies istokeep those monies inaspecial account or inescrow or trust for the principal Fast did not soact when Fast took the shippers prepaid freight charges and failed topay such charges tothe ocean carriers Itisconcluded and found that applicant respondent Fast International For warding Corporation and itspresident secretary and lOO percent owner Ms Elia ALopez byengaging inunlicensed ocean freight forwarding activities have violated section 44aof the Shipping Act on173 occasions subsequent toAugust 261977 when Fast and Ms Lopez first were warned not toengage insuch unlawful conduct and that included among those unlawful activities Fast and Ms Lopez have harmed the shipping public byreceiving monies from shippers for ocean freight and have failed topay this ocean freight tothe ocean carriers Itisfurther concluded and found that Fast and Ms Lopez donot possess the requisite fitness under section 44bof the Shipping Act tobelicensed asanindependent ocean freight forwarder The application herein for anocean freight forwarder license hereby isdenied WASHINGTON DCMay 71979 SCHARLES EMORGAN Administrative Law Judge



jFEDERAL MARITIME COMMISSION DOCKBT No 782ORGANIC CHBMlCALS GLIDDBN DuRKEB DIVISION OF SCM CORP vATLANTTRAFlK EXPRESS SERVICE NOTICE June ll1979 icl j1jNotice isgiven that noexceptions were filed tothe May 41979 initial decision inthis proceeding and the time within which the Commission could determine toreview that decision has expired No such determination has been made and accordingly the initial decision has become administratively final SFRANCIS CHURNEY Secretary ccj IIJI1ijtno
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vFEDERAL MARITIME COMMISSION No 782ORGANIC CHEMICALS GLIDDEN DuRKEE DIVISION OF SCM CORPORATION ATLANTTRAFIK EXPRESS SERVICE Finalized onJune n1979 Complainant has carried itsheavy burden of proof and established the proper measurement of the shipments inissue Respondent found inviolation of section 18b3Reparation awarded Merlin HStaring for complainant Organic Chemicals Glidden Durkee Division of SCM Corporation Neal MMayer and Paul DColeman for respondent Atlanttrafik Express Service INITIAL DECISION OF JOHN ECOGRA VEADMINISTRATIVE LAW JUDGE The Organic Chemicals Division of SCM Corporation charges Atlanltrafik Express Service with violations of section 18b3of the Shipping Act 1916 46VSC817 and seeks reparation of 5693 33Abrief discussion of the procedural background of this case isnecessary toanunderstanding of itssomewhat unusual posture This case was originally consolidated with Docket No 7830rganic Chem icals Glidden Durkee Division of SCM Corp vFarrell Lines Inc InNo 783Organic charged Farrell with violations of section 18b3onessentially the same facts and circumstances asmake upthe gravamen ofthe complaint here At aprehearing conference adiscovery schedule was set upand atentative hearing date was set and the parties then filed extensive requests including inter rogatories requests for production of documents and for admissions Objections tosome of the discovery requests and refusals tomake the requested admissions followed and itbecame apparent that counsel onboth sides were becoming concerned about the cost of litigating the cases when that cost was compared tothe amount of the recovery bythe complainant should itprevail and the amount saved byrespondents should they prevail When counsel for complainant filed aIThis decision will become the decision of the Commission inthe absence of review thereof bythe Commission Rule 227 Rules of Practice and Procedure 46CFR 227
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1084 FEDERAL MARITIME COMMISSION jlist of seventeen witnesses which heintended tocall at the hearing this concern expressed itself at aninfonnal conference held inmy office As aresult of the infonnal conference Organic and Farrell filed ajoint motion for settlement and dismissal of the complaint inNo 783The motion recog nized that Commission policy was against settlement of cases arising under section 18b3but nevertheless sought achange inthat policy Indenying the motion Istated that had itnot been for Commission precedent Iwould have granted itand gave the parties leave for immediate appeal tothe Commission The Commission after establishing certain criteria for settlements of cases aris ing under section 18b3granted the motion and the case was ultimately dismissed At about the same time that Organic and Farrell filed their motion counsel for Atlanttrafik filed aNotice of Discontinuance of Active Participation The reasons given for this discontinuance were that whether or not Atlanttrafik wins the case the expenses of defending against the claim for 5693 33isnot warranted since the cost will far exceed any possible savings from prevailing inthe matter This isespecially true where nosettlement appears possible under the case lawand section Igb3Indeclining further participation Atlanttrafik refused toconcede that ithad violated section 18b3but agreed that itwould abide byany decision of the Commission onthe merits based upon whatever evidence complainant submit ted saying Despite Atlanttrafik sdecision tocease active participation inthe proceeding Atlanttrafik wants itclearly understood itdoes not concede that ithas violated Section 18b3soastorequire Atlanttrafik topay SCM asrequested inthe complaint Rather Atlanttrafik believes that although itisat risk because itisforegoing afull and complete defense the Administrative Law judge and the Commission must stillweillh whatever evidence SCM puts into the record and determine ifcomplainant has produced sufficient evidence toprove aviolation of the Act See EIDuPont De Nemours and Company vSealraln International SADocket No 787FMC Order dated AUiust 221978 Atlanntrafik will of course abide bythe decision of the COlll1lis ion onthe merits of the claim At this point counsel for complainlll1t elected toflesh otthe record with affidavits of the witnQsses hehad intended tocall and byArgument of Com plainant or brief The affidavits are given exhibit numbers and admitted into evidence byanappendix tothis decision PAcrS Organic isinthe business of producing manufacturing and marketing indus trial chemicals Atlanttraftkis acommon carrier bywater subject tothe require ments ofsection 18bH3 of the Shipping Act The crux ofthecomplaint isthat Atlanttrafik assessed ocean freight onshipments of Organic which were higher than the proper charge llince the ocean freight was assessed onanincorrectly high cubic mcasurement of the containcrs actually composing dte shipments involved TheHeontainen wore 5gaUonsteetdrums either 18gauge or 1820gauge The incorrect cubic measurement was the result of amistakeby anemployee of eomplainant jI1iSee DacHI No 711 3OrRun Ch lrol fvFur 1I Un Inc Order at January 252979 and Order of Man h141919 21FMC



ORGANIC CHEMICALS VATLANTIRAFIK EXPRESS SERVICE 1085 In1973 this employee compiled atable Shipping Weights Cubic Meas urements and F1ashpoints At the end of the table appear Drum Statistics Itisinthese statistics that the source of incorrectly high cubic measurement isfound The cubic measurement for the 18gauge drum isreached through the formula 24x24x3458equals 1154cubic feet The cubic for the 1820gauge drum isarrived at bythe formula 24x24x35equals 1166cubic feet All of the steel drums used byOrganic were purchased from one or another of three makers IFlorida Steel Drum Company Inc 2Inland Steel Container Division of Inland Steel or 3Rheem Manufacturing Company The drums were procured byOrganic under contracts or purchase orders which specified that the drums were tobe55gallon Tight Head Universal Drums conforming toUSDepartment of Transportation Specification 17E 49CFR 178 116 DOT 17E requires among other things that the drum sdiameter over rolling hoops be231532inches with atolerance of 01116 of aninch The height istobe3434inches The Tweed sAccurate cubic measurement isstated tobe10715 cubic feet Atlanttrafik isamember of the USAtlantic Gulf Australia New Zealand Conference and Rule 2dof the Conference sFreight Tariff No 3FMC 12provides RULE 2APPLICATION OF RATES dRates will beassessed onthe accurate shipper sgross weight and overall measurement of the individual pieces or packages calculated when the cargo isdelivered tothe carrier and measurements shall becomputed inaccordance with Tweed sAccurate Cubic Tables Measurements shall becalculated inaccordance with the following with respect tofractions All fractions under 0inch are tobedropped All fractions exceeding 0inch are tobeincluded asfull inches Where there isafraction of 0inch onone dimension of apackage same istobeincluded asafull inch Where there are fractions of 0inch ontwo dimensions of apackage one istobeincluded asafull inch and the other dropped Where there are fractions of 0inch onthree dimensions two are tobeincluded asfull inches and the other dropped When giving and taking fractions of 0where same occur ontwo dimensions the one onthe smaller dimension istobeincluded When giving and taking fractions of Yzinch where same occur onthree dimensions the one onthe largest and smallest dimensions are tobeincluded and the other dropped Rule 2disthe center of the controversy Under Rule 2dOrganic was entitled todrop the 1532of aninch indiameter when measuring the cube By doing soitwould come upwith Tweed sAccurate cube of 10715 Instead itsemployee took the 231532tothe next full inch 24and arrived at acube of 1154or 1166As Atlanttrafik has noted the case turns on1132 of aninch and nocarrier measures drums with such fineness Up tothis point there islittle room for controversy ifthe drums used byOrganic adhered tothe prescribed standards JncIWIdanIs of DOT 118 are specifically adopted bythe industry byAmerican National Standard Specifications for Gallon TiJht Head Univenal Drums ANSI MH2 1974 See Appe ndhl D10the complaint 4This issomewbll inconsistenl with the rule of the Con e5tariff which slates that freight charl Sbeassessed onthe actual measurement calculated when carBO isdelivered tothe caniet



1086 FEDERAL MARITIME COMMISSION jIHowever one of the three makers of the drums used byOrganic specifically concedes that the drums made byitare subject toaplus or minus 116manufacturing tolerance Inland Steel sspecifications contain Note Iwhich states All dimensions are given ininches Dimensions are within normal manufacturing tolerances of t116The record does not disclose how many of the drums carried byAtlanttraflk were from Inland The respondent sproposition made inanearlier motion todismiss the case isthat all or anunidentifiable portion of the drums carried byAtlanttrafik could have been made byInland Since the alleged mismeasurement isstated tobeonly 132at the diameter some or all of those drums could have been properly rated Since the drums are nolonger around tobemeasured itisAtlanttraflk sposition that itisimpossible todetermine the number improperly rated and therefor the amount of reparation Against this proposition the evidence of record supplied bythe complainant establishes the following All of Organics shipments for which reparation isclaimed were in55gallon steel drums manufactured either of 18gauge steel throughout or of 20gauge steel bodies with 18gauge steel drum heads and bottoms As noted all of the drums used byOrganic came from only three sources 1Florida Steel Drum Company 2Inland Steel Container Division of Inland Steel Company or 3Rheem Manufacturing Company and all of the drums were procured under purchase orders or contracts which specified that the drums comply with DOT 17E The drums supplied toOrganic byFlorida Steel were made under itspolicy and objective of adherence tothe specification and dimensional tolerances of the American National Standard Specifications ANSI or DOT 17E The drums were made with tools and under processes designed and set uptoinsure that the drums have adiameter ofless than 23oSand have been produced under quality control procedures designed toinsure compliance with the specifications Amaster gauge of sufficient precision isused byFlorida Steel toinsure that the overall diameter of the drums does not exceed the specifications While itispossible due tovariations inmaterials and equipment that some drums made byFlorida Steel might have dimensions or distortions which exceed the specifica tion byaminute amount the number of drums doing sowould beexceedingly small and minimal In23years of supplying 55gallon steel drums the President of Florida Steel has never known aninstance inwhich Florida sproduction run drums were returned or rejected because of their diameter exceeding specifica tion nor has itever come tohis attention that any carrier has ever refused tohonor or accept the declared American National Standard shipping cube of adrum made byFlorida The drums supplied Organic byInland were produced with tools and processes designed toinsure that the overall diameter of the drums was less than 235inches Inland has quality control procedures which include the systematic use of gauges of sufficient precision toinsure that the overall diameter isless than 235inches Again while itispoJsible that variations inmaterials or equipment could result indrums which exceed the maximum the number of drums doing sowould beextremely small and minimal ANSll anindustry ociation whicb nlablilhe tandard for Ibt Induttr The ItIndIrdI of ANSI are Iht lime uthose of DOT 178 e



ORGANIC CHEMICALS VATLANTIRAFlK EXPRESS SERVICE 1087 Rheem also makes itsdrums with tools and processes that are designed toinsure that the overall diameter isless than 235inches and they have been produced under quality control procedures which includes the use of aprecision gauge at the beginning of each production run which insures the adherence tospecifications With Rheem aswith Florida and Inland the Resident Plant Manager cannot recall asingle instance inwhich adrum was returned or rejected because itexceeded the specified overall diameter Mr Jack HCross Pricing Analyst for Organic incompany and with the assistance of Mr Max FMcLead Organic sSuperintendent of Shipping measured the overall diameter of some 25drums both 18gauge and 1820gauge which were then onhand at Organic sfacilities InCross saffidavit hestates the measurements thus taken were made with the use of asix foot folding ruler and even allowing for the possible imprecision of measurements made bythat means Idiscovered that none of the drums thus measured appeared toequal or toexceed 231 inches indiameter over the rolling hoops or toexceed 35inches inheight Mr Vincent FGentile amachinist for over 30years and at the time of his affidavit was employed byThe Adherence Group Inc TAG Mr Gentile sjob was the measurement of shipments of goods inocean commerce Inthe course of his employment Mr Gentile was told toinspect and measure acontainerized shipment of 69drums of Citral 70which had been tendered toSea Land Service byGlidden Durkee Export Division of Cleveland Mr Gentile made actual physical measurements of the outside diameter and height of several steel drums which were accessible tohimat the rear of the opened container The measurements were made with agraduated steel rule Aninspection report dated April 201977 was then submitted byMr Gentile who goes ontosay inthat inspection report of April 201977 Irecorded the outside diameter of the drums sosampled as22that Imeasured the diameter of the drums onthat occasion across the drum head and not over the rolling hoops and that the measurement which Ithus took was consistent with the size of astandard 55gallon tight head steel drum DOT t7E manufactured incompliance with ANSI Specification MH2 11974 within the limit of accuracy of the measurement means then available tome On January 171978 Mr Gentile measured another containerized shipment of 80steel drums of Citral 70which had been tendered toUnited States Lines bySCM International Ltd About this shipment Mr Gentile states That inmaking the inspection and measurement Imade actual physical measurements of the outside diameter and the height of each of several of the steel drums which were accessible tome at the rear of the opened container that Imade the measurement of the height with agraduated steel rule that Imade the diametric measurements with anLSStarrett 36firmjoint outside machinist caliper Mode 26applied over the rolling hoops at the maximum diameter of the drum then transferred toagraduated steel rule for quantification Mr Gentile found that the drums measured complied with DOT 17E The outside diameter over the rolling hoops was 23This seems agood point at which totry toclear upwhat could beaninadvertent error onthe part of Inland Steel As noted above one ifnot the only cause of the dispute here isNote Iof Inland sspecification sheet or flyer onits55gallon drums As printed onthe Anorganization hen used tospot check shipments for irregularities



1088 FEDERAL MAR1TIMB COMMISSION cjsheet Note Ican beread asallowing atolerance of plus or minus 116of aninch inthe diameter of the drum Thus anerror of plus 116of aninch would under the conference Rule 2drequire the diameter measurement of 231732tobecarried tothe next higher inch or to24This isprecisely the result of the Organic employee smistake However elsewhere inInland sspecifications itisstated that the drums meet ANSI requirements and that the drums inissue here meet the specifications of OOT 17E The ANSI and DOT 17E standard however donot permit aplus or minus 1116 tolerance The diametric specification iswritten asDiameter over rolling hoop 2315132 01116 Thus there isnoplus tolerance only aminus tolerance of 1116 of aninch This was deliberate Mr Vincent GGrey aformer employee of ANSI who was incharge of supervision of the Standards Committee affirms that amaximum dimension or plus zero tolerance ondrum diameter measured over the rolling hoops was toensure that production run drums would fit into mechanical handling equipment and facilities frequently employed bydrum users carriers and consumers Mr HMShappill Technical Director of Steel Shipping Container Institute and Secretary of ANSI confirms the zero plus tolerance There isanobvious inconsistency inInland sspecification sheet Inland cannot comply with ANSI sstandards and OOT I7E and still allow aplus tolerance inadrum sdiameter Mr Larry Alstel Vice President of Operations for Inland specifically states That Inland Sleel sproduction tools and processes hav been designed and are setup toJlIl lIufacture such 55gallon containers with anoverall diametei oflus than 235and with anoverall height ofless than 355Inches and that the quality control procedurea at Inland Steel sNew Orleans plant include the systematic use of aauaes of sllfflclent precision tocheck the overall diameter and height of the drums btlna to1nSllle that those dimenslonado IIf tnceed the dlmensions stated Mr Istel makes nomention of the specification sheet ol flyer Inweighing the affillavit of Mr Istel against lnland sspecificationosheet 19lve the affidavit considerably more welsht than the specifICation sheet The standard cube of 10715 for the 55gallon drum iscommonly known and accepted bycarriers and shippers and the common prac eamong shippers and carriers istodeclare and accept the shippi licube of thedrul1lS asexpressed tothe nearest tenth of acubic foot or 107cllbicfeet This isdemonstr ated bythe corrective actions taken byseveral carriers ana number of Organic sshipments which were known or belillvelHo still beinthe clll rier scustody after the error inthe Drum Statistics hact been discovered Organic notified 12different car riers that anerroneous declaration of cubic measurement was made on17separate shipmentS Adjustn leilt was requested onthe basIs of acube of 107cubic feet Ineach instance the adjustn lent Was made Respondent itSelf made thee adjustn lent of four ShipmentS Since correcting itserror Organic hllll placed with respondent 39separate shipmentS inthe 55gallon drums inquestion and ineach case Atlanttrafik has accepted the shipmentS at the declared cubic measurement ofl O7cubic feetper drum and freight was assessed onthat buis



ORGANIC CHEMICALS VATLANTfRAFlK EXPRESS SERVICE 1089 DISCUSSION AND CONCLUSION Underlying respondent sposition inthis case isthe proposition Ithat after the cargo has left the custody of the carrier the actual measurement of the cargo cannot beestablished 2ifthe claim for reparation isbased onmismeasurement the actual measurement controls and 3since the actual measurement controls there can benoreparation Inshort aclaim for reparation based onanerror inmeasurement cannot besupported byindirect evidence 7Of course where the issue isthe correct measurement of ashipment the actual physical measurement of the cargo isthe best evidence However this israther rarely the case inthe steamship industry What then does the shipper dowhen asOrganic did hefinds what hebelieves tobeanerroneous measurement of his shipment Particularly what does hedowhen the erroneous measurement isadmittedly his own fault and the carrier has relied onthe shipper sown albeit erroneous statement of the measurement Ashipper isnot bound byanunintentional or inadvertent mistake indescribing his shipment Western Publishing Company vHapag Lloyd Informal Docket No 283 served May 41972 However claims involving alleged error of weight measurement or description of necessity involve aheavy burden of proof once the shipment inquestion has left the custody of the carrier Colgate Palmolive Company vUnited Fruit Informal Docket No liSserved October 61970 InKraft Foods vMoore McCormack Lines Inc 19FMC 407 16SRR 1575 1976 Kraft declared the cargo asmeasuring 145 01cubic feet but Mormac assessed freight charges onameasurement of 284 cubic feet claiming that ithad actually measured the cargo when Kraft delivered itThe Commission found for Kraft concluding that ithad carried itsadmittedly heavy burden of proof The way inwhich Kraft sustained itsburden isparticularly relevant here The respondent supported itsclaim of actual measurement bysome handwrit ten notations onthe back of the dock receipt for Kraft sshipment The notations merely listed the measurements of some undescribed lots of 30303030and 25packages The total measurement was said tobe283 50cubic feet Tocounter this Kraft offered acopy of itssales invoice showing what the shipment consisted of and copies of itsprice list pages indicating the standard measure ment of itsproducts identified with numbers which coincided with the products shipped Concerning Kraft sevidence the Commission said From all this infonnation itisdemonstrated that ashipment consisting of anumber of cases and types of products listed when checked against complainant ssales brochure would have astandard measurement of 146 cubic feet the measurement for which complainant argues the shipment should have been rated As indicated above this measurement isalso the amount shown onthe face of the dock receipt The Commission went ontosay that while generally itisdifficult toovercome evidence regarding measurement of cargo when itisactually recorded bymeasurement at the pier nevertheless the measurements onthe back of the dock receipt have absolutely norelation towhat are shown tobethe standard fReducinllhc limited arJumenl made byrespondent 10itssimplesllcrm may not becompletely fair 10respondent since itdid not avail iuelf of the opportunity 10fully explain ilsposition Someoflhe cases discussed deal with misclassificalion ralber than mismea urement but the misclassiticalion cases are ciled only for lener 1principles which apply equally 10mismell5urcmenl cases



1090 FEDERAL MARITIME COMMISSION measurements of the cargo shipped The Commission concluded that the actual measurements said tohave been made at the pier could not have been for Kraft sshipment Significantly inthe Kraft case the Commission accepted Kraft sstated stand ard measurements for itsproducts and awarded reparation onthe basis of those standard measurements and itdid sowith agreat deal less evidence establishing those measurements than complainant has introduced here Organic sevidence clearly establishes the standard measurements for the drums used byitand itisentitled tohave itsshipments rated onthe basis of those measurements absent some reason tobelieve that the drums donot meet the standard The vast preponderance of the evidence here demonstrates beyond even areasonable doubt that the drums did meet those standards and should besorated Infailing toproperly rate the shipments here inissue respondent has violated section 18b3of the Shipping Act Accordingly Atlanttrafik Express Service isordered topay Organic Chemi cals Glidden Durkee Division of SCM Corporation reparation inthe amount of 5693 33Upon notice that payment has been received the proceeding will bedismissed 5JOHN ECOGRA VEAdministrative Law Judge WASHINGTON DCMay 31979 j



ORGANIC CHEMICALS VATLANTIRAFlK EXPRESS SERVICE 1091 APPENDIX The following exhibits are admitted into evidence inthis proceeding Docket 782Organic Chemicals Glidden Durkee Division of SCM Corporation vAtlanttrafik Express Service Exhibit IAffidavit of Richard DBarrett and attachments Exhibit 2Affidavit of Jack HCross and attachments Exhibit 3Affidavit of Judy MMcGunagle and attachments Exhibit 4Affidavit of Gaston LDickens Exhibit 5Affidavit of Max FMcLead with attachments Exhibit 6Affidavit of Bruce JHebel with attachments Exhibit 7Affidavit of HMShappill with attachments Exhibit 8Affidavit of Louis JDeHayes with attachments Exhibit 9Affidavit of Vincent FGentile with attachments Exhibit 10Affidavit of Richard Proscia with attachments Exhibit IIAffidavit of Louis JDeutsch Exhibit 12Affidavit of Larry AIstel Exhibit 13Affidavit of Vincent GGrey Exhibit 14Affidavit of Benjamin FCoke with attachments Exhibit 15Affidavit of Donald CLong with attachments Exhibit 16Affidavit of Paul Samuel with attachments



FEDERAL MARITIME COMMISSION DOCKET No 7646AGREEMENT Nos T3191 ETALNeal MMayer Charles LHaslup 11and Paul DColeman for Seatrain Gitmo Inc Amy Loeserman Klein Olga Bolkess William Karas and Robert LMcGeorge for Puerto Rico Ports Authority Gerald AMalia Gary REdwards and Edward AMcDermott Jr for Sea Land Service Inc Edward JSheppard Mario FEscudero Dennis NBarnes Louis ARivlin John TSchell Lawrence White Susan MLiss and Michael WBeasley for Puerto Rico Maritime Shipping Authority Joseph BSlum Jack Ferrebee and John Robert Ewers for Bureau of Hearing Counsel REPORT AND ORDER June 5979 Richard JDaschbach Chairman Thomas FMoakley Vice Chairman James VDay and Leslie LKanuk Commissioners This proceeding was initiated onAugust 241976 byOrder of Investigation and Hearing todetermine the approvability under section ISof the Shipping Act 1916 46USC814 offour agreements relating tothe use of marine terminal facilities at Puerto Nuevo San Juan Puerto Rico between and among the Puerto Rico Ports Authority PRPA the Puerto Rico Maritime Shipping Authority PRMSA and Sea Land Service Inc Sea Land PRMSA PRPA and Sea Land were named respondents and Seatrain Gitmo Inc Seatrain was named petitioner Hearings commenced onAprilS 1977 before Administrative Law Judge William Beasley Harris Presiding Officer They adjourned however when the Commission onthat same day issued anAmended Order of Investigation and Hearing Amended Order 3The Amended Order raised the additional issues of Iwhether twenty three other agreements between PRPA Sea Land and or PRMSA for the lease or use of berths or land parcels at Puerto Nuevo were subject tosection ISand ifsowhether they should beapproved disapproved By the Commission Commi lliioncr Bakke recused himself from consideration of the maUers herein onJuly 91976 Agreements NOlI 13191 13193 T3199 and 13210 Additionally the Order rai edall iSSue5 Iwhether anunliled agreement between Sea Land and PRMSA the Pueno Nuevo Conlrae was liubjeCllO section 15and 2whether the Puerto Nuevo Cnnlracllngclher with the above four Iljreemenls conslilUted the pllr1iCll complete understandinj concerning the use of marine terminal facilitirs at Puerto Nuevo ISealfain had protested the above four ajreemenl5 and hlld requeMed IIhellring Subsequently byletter dated March 31971 Seatrain withdrew from this proceedins 1The Amended Order was presaged bythe Order of CondilioOld Approval of Agrremenl No DC7September 221976 no

MHARRIS
Typewritten Text
1092



AGREEMENT NOS T3191 ETAL1093 or modified 2whether any other agreements existed between PRPA PRMSA and or Sea Land and 3whether any agreements determined tobesubject tosection 15were implemented prior toCommission approval PRP Aand PRMSA filed petitions for reconsideration of the Amended Order which were denied bythe Commission The Presiding Officer subsequently limited the scope of this proceeding towhat hedetermined were the five agreements presently inexistence which had not received Commission approval Memorandum of Procedural Schedule November 61978 The Commission sBureau of Hearing Counsel filed anOffer of Proof consisting oftwenty two documents which itdeemed necessary toresolve the Ihird issue raised bythe Amended Order The proponents of the remaining agreements filed memoranda of justification ontheir behalf 7BACKGROUND The Puerto Nuevo marine terminal complex isthe major container facility inSan Juan Itconsists of fourteen berths 600 feet long and 32feet wide and approximately 264 acres of land adjacent tothe berths suitable for development asback upareas Three berths are suitable for breakbulk vessels ABand Done for roll onroll off vessels Cand the rest for container vessels Berths EFGand Hare the only fully developed container facilities Five shoreside container cranes are located at Berths Ethrough HPrior to1974 when PRMSA was formed the terminal facilities at Puerto Nuevo were leased toTransamerican Trailer Transport Inc TTT and Sea Land tOPRMSA subsequently acquired all the stock of TTT sPuerto Rico subsidiary and thereby assumed responsibility for itsleases PRMSA also pur chased the assets of the remaining carriers inthe United States Puerto Rico trade including many of Sea Land sSea Land had intended tomove itsremaining operation tothe marine terminal facilities at Isla Grande across the harbor from Puerto Nuevo Unforeseen difficulties ensued however and Sea Land and PRMSA worked out atemporary arrangement for the use of the Puerto Nuevo facilities IIPRPA PRMSA and Sea Land finally clarified their relationship at Puerto Nuevo through eight agreements which were recently approved bythe Commis sion and bythe five agreements which are still pending Commission approval Order Denying Reconsidtrarion served Oclober 171978 The Commission noted that PRMSA srequest 10restructure the proceeding could more appropriately beraised before the Presiding Officer pursuant 10Rule 147 aof the Commission sRules of Practice and Procedure Agreement Nos T3193 TI82T3212 1T3393 and T3211 asamended byT3211 tand T3211 2the Extant Agreements The record consists of athe April 51977 hearing bPrehearing Exhibit Aand twenty attachments received inevidence November 21978 and cExhibils 121identified during the April 1917 hearing Order served December 181978 IHearing Counsel tiled aletter dated November 301978 stating that ithad noobjection toapproval oftl eExtant Agreements BerthsJ and Khave crane rails but noimproved backup facilities Berth Lhasonly one crane rail Benhs Mand 12Nhaenocrane rails PRMSA was created bythe Puerto Rico Maritime Shipping Authority ACI Act No 62June 101974 If1TJ had preferential use of Berth Cfind exclusive UMof Parcel 4Sea Land had preferential use of Berths EFGand Hand exclusive use of certain backup areas Sea Land also had anoption 10lease Berths Jand KIIAgreement DC7Sbetween Sea Land and Pllerto Rico Maritime Management JmPRMMJ PRMSA smanaging agent was conditionally approved bythe Commission onSeptember 221976 pending resolution of this proceeding ItAgreement Nos T3565 T3565 AT367T367AT363S TJ638 AT32J2 and T3627



1094 FEDERAL MARITIME COMMISSION All other agreements between these parties have been canceled withdrawn superseded or have expired The Presiding Officer issued anInitial Decision onFebruary 21979 inwhich hefound that the Extant Agreements are subject tosection 15and should beapproved Inaddition hefound the Puerto Nuevo Contract subject tosection 15and ordered that itbeimmediately filed with the Commission Exceptions tothe Initial Decision were filed bySea Land PRMSA and Hearing Counsel PRPA and Sea Land filed replies toexceptions POSITION OF THE PARTIES Sea Land excepts tothe findings that the Puerto Nuevo Contract Iisanagreement for land and use of cranes 2inamanner provides for anexclusive or preferential working arrange ment and 3issubject tosection 15and should besubmitted for Commission approval Sea Land contends that these findings are not supported bysubstantial evi dence and that moreover the Puerto Nuevo Contract was terminated and therefore noagreement exists tosubmit for approval 13Additionally Sea Land submits that there isnoreason toreexamine certain agreements referred tobyHearing Counsel initsexceptions Itnotes that all twenty three agreements included bythe Amended Order have been superseded approved or withdrawn except for those discussed inthe Initial Decision Italso argues that the scope of the proceeding was committed tothe Presiding Officer sdiscretion and there isnoregulatory purpose served bydisturbing his decision Sea Land concludes that the only possible purpose for examining those agree ments istofind section 15violations which would support the imposition of penalties Itargues however that having once determined anagreement isnot subject the Commission cannot retroactively reverse that determination and then find the parties inviolation of section 15for having implemented unfiled agreements 14PRPA contends that the Presiding Officer properly scoped this proceeding consistent with the Commission sdirective and that itshould not therefore beexpanded toinclude many of those agreements raised bythe Amended Order Hearing Counsel excepts tothe Presiding Officer salleged failure toIadequately review the relationships between PRPA PRMSA and Sea Land concerning the use of marine terminal facilities at Puerto Nuevo and 2consider whether any agreements subject tosection 15were implemented without Commission approval Hearing Counsel also notes that the Presiding Officer did not fully explain his reasons for finding Agreements T1582 T3211 asamended and T3212 1subject tosection 15IPRMSA adopted Sea land sexceptions and brief Eleven of the Iwenly three agreements added bythe Amended Order were never filed with the Commission However five of the cleven amend other agreements which were filed and found nol subject



AGREEMENT NOS T3191 ETAL1095 DISCUSSION The Extant Agreements The Presiding Officer found the five Extant Agreements subject tothe filing requirements of section 15and concluded that they should beapproved Initial Decision at 18and 19The Commission basically agrees with this finding of fact and ultimate conclusion of lawHowever because some of the parties have repeatedly argued that many of these agreements are not subject tosection 15although all were filed the reasons for concluding that they are subject will bemore fully explained Briefly these agreements provide asfollows aT3193 between Sea Land and PRMSA for the preferential interchange of container cranes at Berths EFGand HbT1582 Sea Land slease from PRPA of Parcel 8for use of atruck terminal for receipt and delivery of less than truckload cargo cT3211 PRMSA slease from PRPAofParcels IVFand IVGanarea of approximately eight acres The first amendment tothis agreement T3211 1merely changes the annual rental fee dT3211 2and T3212 1these agreements between PRPA and PRMSA provide PRMSA with anoption torenew for anadditional 15years Agreements T3211 and T3212 which has been approved and eT3393 PRMSA soption tolease from PRPA a32acre tract of land behind Berth JThe crane interchange agreement T3193 isanagreement between common carriers bywater which provides for acooperative working arrangement and istherefore subject tosection 15of the Act Infact neither Sea Land nor PRMSA disputed this point intheir briefs The remaining four agreements all leases of realty or options concerning such leases are between PRP Aonthe one hand and either Sea Land or PRMSA onthe other Inthe circumstances presented PRPA isclearly another person subject tothe Act within the meaning of section Iof the Act See egAgreement Nos T2455ff 2553 14SRR1317 1974 Agreement No 8905 Port of Seattle and Alaska Steamship Co 7FMC792 1964 Moreover because these agreements provide the lessee with the exclu sive use of certain terminal facilities inconjunction with itspreferential berthing rights they provide for anexclusive working arrangement bringing them within the ambit of section 156Inthis particular case itisof little import that these leases relate toareas which are not directly adjacent tothe berths being leased bythe parties onapreferential use basis Leases granting exclusive use of backup marshalling areas have been found subject tosection 15ifthe areas are inthe locale of the berth and are essential toitsoperation Agreement No T48FMCat 528 See also Agreement Nos T685 andT 685 616SRR1677 1696 1977 There isnorequirement that the backup area becontiguous tothe berth Infact the ISection 1defines the term other person subject tothe Act toinclude inter alia one furnishing wharfage dock warehouse or other terminal facilities inconnection with acommon carrier bywater 46USC801 1TItese leases could also have been found subject tosection 1because they 1fixor regulate transportation rales or fares SuAgr mnl No 8905 7FMCat 791 or 2give special rates accommodations or other privileges Sef Agrument T48FMCS21 S30 I96S



1096 FEDERAL MARITIME COMMISSION properties which were the subject of Agreement No T4were two blocks apart at one port and ahalf mile apart at the other Itistherefore concluded that these four agreements concern backup areas inthe locale of the berths which are essential tothe respective carriers operations at the berth No anticompetitive impacts of the Extant Agreements have been demon strated Adequate space remains at Puerto Nuevo for any carrier which desires tolease and develop terminal facilities Moreover since Seatrain swithdrawal noparty opposes these agreements The memoranda of justification submitted bythe proponents of these agreements set forth asufficient rationale for their approval 17These agreements are neither unjustly discriminatory or unfair asbetween carriers shippers exporters or importers nor operate tothe detriment of the commerce of the United States nor are contrary tothe public interest nor are otherwise inviolation of the Shipping Act and will therefore beapproved The Remaining Agreements As mentioned above the Commission sAmended Order interjected 23addi tional agreements into this proceeding However because the Presiding Officer scoped and sculptured this proceeding toinclude just the Extant Agreements only four of these agreements were addressed inthe Initial Decision The Commission does not agree with this resolution of the remaining 19agreements but concludes nonetheless that the ultimate result iscorrect 18Any discussion of these additional agreements must begin with the observation that all have been terminated either bycancellation withdrawal or the passage of time Therefore the only issues applicable tothem are whether they were subject tosection 15and ifsowhether they were inany manner implemented prior toCommission approval Inaddition this group of nineteen agreements can befurther narrowed tothe eleven agreements which were never filed with the Commission for approval 9The other eight were at one time or another filed with the Commission and found not subject tosection 15The agreements before the Commission generally fall into three categories One set relates toBerths Eand FUnder the original agreement T1583 entered into in1963 Sea Land was granted preferential berthing rights at Berths Eand F11Among the various justifications offered are 1Sea Land sPuerto Rico operalion would beseriously disrupted without itstnIck terminal 2ilwould not befeasible for Sea Land and PRMSA toacquire additional cranes The crane sharing arrangement isahighly efficient and practical method of providing anextra crane when needed 3PRMSA needs space for aparking lot for containers nochassis and 4the long term options are requirements for obtaining federal assistance for future development The Presiding Officer denied Hearing Counsel srequest toconsider each and every agreement mentioned inthe Amended Order because of possible due pnC55 violalions and because itwould beRer serve aregulatory purpose toconsider only the Extant Agreements Memorandum or Procedural Schedule November 61918 at2 He based his action onastatement inthe Commission sOrder Denying Reconsideration of October 111918 that PRMSA srequest torestnlc1ure this proceeding can more appropriately bellIised before the Presiding Omeer and onreference 10Rule 141 aof the Commission sRules of Practice and Procedure Order Denying Reconsideration at 23The Presiding Officer apparently misunderstood ourdireclive The reference torestructuring the proceeding inIhe Order Denying Reconsideration was made inthe context of PRMSA srequest tofvtr the proceeding into IWO distinct phases and not inresponse 10PRPA scontention lhatlhe 23agreemenlS added bythe Amended Order needed nofurther investigation We did not contemplate nor encoutlge such awholesale deletion of amajor ponion of the Amended Order IThese reemenlS IICdesisnated using the pon Authority ssystem asAP646S41AP646231 APM662HA7AP6263169 AI AP686957AP676848March 71968 amendment toAP676848and AP676849June 21969 mendment toAP616848A2AP676848and November 161972 letter amendmentt AP676t 48



AGREEMENT NOS T3191 ETAL1097 and exclusive use of adjacent parcels of land This agreement was filed with the Commission and byletter dated October 201964 Exhibit 17found not subject tosection 15Two subsequent agreements AP646541and AP6465237 allowing Sea Land tomake certain improvements at the Berths were not filed Agreement T1583 1bywhich Sea Land leased anadditional parcel and received permission toinstall more improvements was also filed with the Commission and found not subject Again two subsequent agreements amend ing T1583 were entered into but not filed AP656628and A7AP6263169 Finally anagreement canceling all the above agreements T3271 was filed and found not subject The second group relates toBerths Gand HThe original agreement granting Sea Land preferential use of these berths T2253 was found not subject onOctober 21969 Another agreement relating tothe same area T2254 was also found not subject Athird agreement AIAP686957amended T2253 byleasing Sea Land about 3acres behind pier Gbut was not filed The third group iscomprised of six agreements between PRPA and TTT AP676848A2AP676848A3AP676848and three letters concerning AP676848The basic agreement AP676848grants TTT preferential use of Berth Cand exclusive use of adjacent areas The others make minor modifications None was filed with the Commission The primary purpose of including the twenty three agreements byway of the Amended Order was sothat the Commission would have before itall the agreements which constituted the parties complete relationship at Puerto Nuevo not just the four agreements which had originally been filed for approval As the initial Order of Investigation indicated the Commission wished toreview the parties complete understanding concerning this port area For itwas only byconducting this review that the Commission could properly exercise itsobliga tions under the Shipping Act indetermining whether toapprove the four agree ments During the course of this proceeding the relationship among PRP APRMSA and Sea Land has been appreciably altered As aresult the five agreements approved herein coupled with the eight agreements recently approved bythe Commission satisfactorily explain the current and complete relationship at Puerto Nuevo Because the primary purpose inraising these additional agree ments has been achieved and because of the unique circumstances of the case nofurther inquiry into this matter iswarranted 21The Puerto Nuevo Contract Inhis Memorandum of Procedural Schedule the Presiding Officer scoped this proceeding around those agreements appearing inPrehearing Exhibit AThe Tbt parties 10the eleven IInfiled agreemenbi were probably relying upon eMlier Commission determinations that their predecessor agreements or similar aJRemc nts were not liubjectlO seelion 15Moreover most of these agreements are bul minor modifications Ifagreements which were filed and found 110 subject none super des itspredeces lOl 10the tlemma acompletely new arransemem resullS IITodlIy sdecision should innoway beCMliuued asapproval or 84ceptJmCe of the partieJoi failure tofile all terminal areements which are potenlially slIbje ttnthe requiremtnls 01section 15Ifdoubt tlIists anagl tement should slill befiled with Ihe Commission for view S46CFR30aArrcms mnt fRl latinx tnthUfnfhla GlIndt Mctr nTminll SCIn Juan pUf rtoRic o11SRR19711 nIIWb however ilKluded inthis proceeding byIhe original Order oflnveseigation and Hearing served August 241976 and was never expressly deleted byeidler Ihe Commilosion or the Presidin tORicer



1098 FEDERAL MARITIME COMMISSION Puerto Nuevo Contract was not among them Nevertheless the Presiding Officer included the Puerto Nuevo Contract inhis Initial Decision and found that itwas anagreement for land and use of cranes and inamanner provide dfor anexclusive or preferential working arrangement He further concluded that this agreement should befiled with the Commission for approval The Puerto Nuevo Contract was entered onNovember 141975 between Sea Land and PRMSA Exhibit 14By itsterms Sea Land agreed tosell toPRMSA certain leasehold improvements ithad made at Berth FArticle IPRMSA agreed toreimburse Sea Land for temporary improvements Sea Land would have tomake at Berth Efor aminimum period of two years Article 2Inaddition PRMSA obtained asix month option within which itcould cause Sea Land totransfer toitalease onacontainer crane Article 3Although Sea Land correctly states that the Initial Decision did not properly characterize the terms of this agreement the Commission cannot concl ude onthe record that the Puerto Nuevo ontract isbeyond our jurisdiction On itsface the Puerto Nuevo Contract does not clearly fit into that category of agreements which courts have determined not becovered bysection 15See Seatrain Lines vFederal Maritime Commission 460 F2d932 DCCir 1972 affd 411 US726 1973 Additional information would benecessary todevelop the actual relationship established There isnoneed todevelop this information how ever for itappears that the Puerto Nuevo Contract Was terminatd bymutual agreement onJanuary 251978 Attachment IItoExceptions of Sea Land and under nocircumstances isrequired tobefiled with this Commission There remains the issue of whether this contract ifsubject tosection 15was implemented inany manner prior toapproval bythe Commission For reasons similar tothose mentioned above inthe context of the eleven unfiled agreements the CommIssion declines tofurther explore this issue THEREFORE ITISORDERED That the Initial Decision issued inthis proceeding isadopted tothe extent indicated above and Agreement Nos T3l93 TIS82 T321l T3211 IT32ll 2T3212 land T3393 are approved ITISFURTHER ORDERED That tbe Exceptionii of Sea Land Service Inc Puerto Rico Maritime Shipping Authority and Bureau of Hearing Counsel are denied and ITISFURTHER ORDERED That this proceeding ISdiscontinued SFRANCIS CHURNEY Seretary 1This aniele became effeclivCI upon lhellllJclivo dalc of AareemeR1T 3110 Thill grumenLne vcr became effective howey af because itwall 511perseded byAreementli No T367and T3567 A1The six month period belan Inrun onthe date of Deferred CIOliinlJ apparently mentioned inaMemorandum of Understand inbetween PRMSA and Sea Land eXKuted onOKember ZOO 1975 No cOpy orlhis memorandum was made pan arlhe record and therefore the date of deferred clolln ClnnOl beul Clr1ained ItSea Land has aUelcd Chattbe temporary entry complex contemplated byArticle 2has been constrUcled and paid for and thai PRMSA relinquished itsopllo lunder Al1lele 3Exceptions at 9IfChfie facts could have some bcarinJo albeit not determinative 00wbelheror noI the Commluion bas jurisdiction over the contra The art howevcr merely alle allons otcounsel and are not part of the record inthis proceedin and could not therefore beulilized byusinreachin aur decision We are trelllin this altachmenl asalate filed exhibit and admlllin i1into the record of this proceedin No party commented adversely onitsinclusion inSea Land sbrief I11



1crSFRANCIS CHURNEY Secretary 1099 FEDERAL MARITIME COMMISSION SPECIAL DOCKET No 602 ApPLICATION OF TRANS FREIGHT LINES INC FOR THE BENEFIT OF INTERNATIONAL TRANSPORTATION CORPORATION ORDER PERMITTING WAIVER OF CHARGES June 211979 Initsorder of Conditional Denial of Application issued inthis proceeding the Commission determined that the record contained conflicting statements astothe prior existence and nature of anagreement between Trans Freight Lines Inc Applicant and International Transportation Corporation onthe rate tobeapplied tothe shipment of two containers of construction materials from New York toRotterdam The Netherlands The Commission determined todeny the application unless applicant provided conclusive evidence of the existence of such agreement and of the level of the negotiated rate Applicant has now submitted evidence inthe form of abooking order for the two containers and anaffidavit from anofficial of the freight forwarder which evidence establishes that athe parties had agreed onarate of 4000wmper 20container minimum 900 cfand 4250per 40container minimum 1600 cfbthat the rate was intended tobefiled upon confirmation of the booking and cthat due toclerical error itwas not sofiled The application complies with all requirements of section 18b3of the Shipping Act 1916 46USc817 b3and accordingly Applicant isauthorized towaive collection of 6201 25from the charges previously assessed THEREFORE ITISORDERED That Applicant shall publish promptly initsappropriate tariff the following notice Notice ishereby given asrequired bythe decision of the Federal Maritime Commission inSpecial Docket No 602 that effective Augusl29 1978 for purposes of refund or waiver of freight charges onany shipments which may have been shipped during the period August 291978 and September 61978 the rate onsupplies and materials for construction of the Ramses Hilton Hotel inCairo is4000wmminimum 900 eft per 20container and 4250wmminimum 1600 eft per 40container subject toall applicable rules regulations terms and conditions of said rate and this tariff ITISFURTHER ORDERED That waiver of the charges shall beeffectuated within thirty 30days of service of this notice and Applicant shall within five 5days thereafter notify the Commission of the date and manner of effectuating the waiver and submit acopy of the published tariff notice By the Commission
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FEDERAL MARITIME COMMISSION DOCKET No 7851AGREEMENT No 10349 ACARGO REVENUE POOLING AND SAILING AGREEMENT ARGENTINA UNITED STATES ATLANTIC TRADE DOCKET No 7852AGREEMENT No I0346 ACARGO REVENUE POOLING AND SAILING AGREEMENT ARGENTINA UNITED STATES GULF COAST TRADE Agreement Nos 10346 and 10349 cargo revenue pooling and sailing agreements inthe northbound Argentina United Slates trades found subject tosection ISof the Shipping Act 1916 and approved pursuant tothat section subject tocertain modifications Joseph AKlausner for Reefer Express Lines Ply Elmer CMaddy George Dalton and John Greenwood for NSIvarans Rederi David ABrauner and Nathan Bayer for Empresa LineasMaritimas Argentinias SAEdward SBagley and Frederick Wendt for Della Steamship Lines Neal MMayer and Gladys Gallagher for Companhia deNavegacao Lloyd Brasileiro and Companhia Maritima Nacional Odell Kominers William Fort John WAngus 11and Jonathan Blank for Moore McCormack Lines Inc John HDougherty for Companhia deNave acao Maritima Robert LMcGeorge for Holland Pan American Lines David CJordan and Stanley OSher for Transportacion Maritima Mexicana SAThomas KRoche for Northern Pan Americl llLines Edward MShea for Sea Land Service Inc Renato CGialloren ifor Cia deNavegacao Maritima Netumar Stuart Benson and Judy Bellow for theoep ment of State Paul AMapes and Janice Reece for the Department of Justice John Robert Ewers CDougla Miller Brl eLove and William Weiswasser Hearing Counsel REPORT AND ORDER June 22979 BYTHE COMMISSION RichardJ Daschbach Chairman Thomas FMoakley Vice Chairman Karl EBakke James VDay and Leslie Kanuk Commissioners Commiuioner Bakke joined inthe Commission decision but also huflied separate coneun inopinion
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Brazilian Lloyd and NetumII NNnimell 6851174011710511 10111051110111055111005111001I 1001I 100CARGO REVENUE POOLING SAILING AGREEMENT 1101 BACKGROUND OF PROCEEDINGS These related but unconsolidated proceedings were instituted todetermine the approvability of certain cargo revenue pooling agreements which were filed with the Commission pursuant tosection 15of the Shipping Act 1916 46USCA814 Agreement No 10349 the Atlantic Agreement the subject of Docket No 7851isanagreement between Empresa Lineas Maritimas Argentinas SAELMA Moore McCormack Lines Incorporated Mormac and Sea Land Ser vice Inc Sea Land asnational flag lines and Companhia Navegacao Lloyd Brasileiro Lloyd Cia deNavegacao Maritima Netumar Netumar AlS Iva rans Rederi Ivarans Van Nievelt Goudriaan and Company Hopal and Mon temar SACommercial yMaritimas Montemar asthird flag lines inthe northbound trade from Argentine ports within the LaPlatalRosario range both inclusive toports onthe United States East Coast The Atlantic Agreement provides that 80of the cargo revenue shall bedivided equally among the national flag Iines 40tothe Argentine flag line sand 40tothe United States flag line sThe remaining 20of the pool istobeallocated among the third flag lines onapercentage basis By itsterms the Atlantic Agreement expires December 311980 Agreement No 10346 the Gulf Agreement the subject of Docket No 7852isanagreement between ELMA ABottacchi SAdeNavegacion CFlIBottacchi and Delta Steamship Lines Delta asthe national flag lines and Northern Pan American Lines Nopal Lloyd Companhia Maritima Nacional Nacional Montemar and Navimex SAdeCVNavimex asthird flag lines inthe northbound trade from Argentine ports within the LaPlatalRosario range both inclusive toports onthe United States Gulf Coast The Gulf Agreement like the companion Atlantic Agreement provides that 80of the cargo revenue shall bedivided equally among the national flag lines 4Otothe Argentine flag line sand 40tothe United States flag line sThe remaining 20of the pool istobeallocated tothe third flag lines onapercentage basis The Gulf Agreement also expires onDecember 311980 The Gulf and Atlantic Agreements were noticed inthe Federal Register onJuly 31and August 221978 respectively The United States Department of ISea Land Ihough si naIory 10the Atlantic Agreement has assigned all of itsrights responsibilities and obligations under the A1Ian1ic AtoMormK On June I1979 the Commillion was advised that Netumar had onMay 211919 decided not toparticipate inthe AUantic Apeement and dwLloyd would Iume itsrishts and duties under the Agreement JAs used herein the Icrm third Ogline refers 10other than anArgentine or United Slates liner operator tYHlRI FLAG LINES 1918 1919 1980 Brozili Uoyd NeIumIr 6011661172Ivanns 1211118111HopoI 1011101110110511061107IHeleinafter Ibe AtlaaIic and GLlIf Aareemenu are collectively referred toasthe Agreements THIRD FLAG LINES 1978 1979 1980



1102 FEDERAL MARITIME COMMISSION Justice Justice Transportacion Maritima Mexicana SATMM and Reefer Express Lines Pty REL protested the Gulf Agreement and requested ahearing The Department of State State ASIvarans Rederi Ivarans Justice and REL protested the Atlantic Agreement and requested ahearing On November 301978 the Commission instituted proceedings pursuant tosection 15todetermine whether the Agreements are unjustly discriminatory or unfair tothe protesting carriers REL TMM and Ivarans However because of public interest considerations found bythe Commission the Agreements were granted pendente lite approval The Commission sBureau of Hearing Counsel Hearing Counsel was made aparty toboth proceedings On March 231979 the United States Court of Appeals for the District of Columbia inresponse tothe petitions for review filed byIvarans and REL stayed the Commission sNovember 301978 Orders of Interim Approval but deferred the effectiveness of that stay for 60days The Court also remanded the record tothe Commission and directed ittoprovide for appropriate expedited notice and hearings under section 15of the Shipping Act 46USC814 1976 On April 121979 the Commission inresponse tothe Court sorders of remand and after consideration of briefs filed bythe parties referred the proceedings tothe Presiding Officer for anexpedited hearing InitsOrder onRemand the Commission directed the presiding Administrative Law Judge Thomas WReilly Presiding Officer tocertify the record toitfor decision onor before May 21979 and ordered the simultaneous filing of proposed facts and briefs onMay 91979 0After providing for anexpedited discovery proc ure the Presiding Officer held hearings from April 26through May 21979 On May 31979 the Presiding Officer certified the record tothe Commission for decision 11The parties have filed their proposed findings and briefs 1and the matter isnow before the Commission for decision 13FACTS Argentina like anumber of other nations particularly inSouth America has instituted programs through aseries oflaws decrees and resolutions designed todevelop maintain and promote amerchant marine that iscapable of carrying asubstantial portion of itscommerce The general purpose of these enactments istoreserve afixed or substantial portion of Argentina swaterborne commerce tofIvarana while iautor tothe Atlantic AlfNmoRt wu delljRlled aprotestant inthe November 301978 Orders of Inveltia ation IIwere TMM and REL Justice and State laler IOUlhl and wore aranlod permission 10Inwv neInthe proceedlnal Neither party oaIled any witnesses Stale did not offer any evidence for lite record and Justice preaented only one exhibit which was sponsored byawitness for TMM The laf wuoriatlllllf Be led tolike ffect onMaf 211979 How er bfonlorolMlf 171979 111 CounposlpOnod Ihe effectivenell of ill ltay duouhJuno 231979 Itbedalel were taeer tlllended toMay 3and May 111979 ruptCtively IInePrelidina Offlcer certified that lithe record Ifull and IUfficlenl bull for qency deei lon and that there nl8la DOquestiOftl of wltneal demeanor or witneal crtcllbility not lufficlently reflec 1ed bythe record IIAld10up Ilnatoriea tothe Apeements and named al proponents inthe November 301978 Orden of Inveatiption neither NopaI BonaceiU NltUmar or Monlemu putiolpaled indme proceecUa lI1beH proceedin lhave not been formally consolidated However because they are lealiy and factually related Itisappropriate todilpose of both proceodlllJl Inalinal Report and Order 1Rl A



CARGO REVENUE POOLING SAILING AGREEMENT 1103 Argentine flag vessels The principal Argentine cargo reservation lawisLaw 18250 asamended That lawasenacted in1969 reserves the Argentine flag carriage all goods imported for or for the account of the national or provincial governments or any corporation which iseither owned or controlled byagovernment entity 14This reservation also applies toany import cargo that isfinanced through the state banking system or which enjoys any duty or tax benefit Inaddition Law 18250 provides that Argentine flag carriers shall participate substantially inthe carriage of Argentine exports In1972 and 1973 Argentina amended Law 18250 Laws 19877 and 20447 respectively topermit Argentine imports tobecarried onvessels of the exporting nations providing there exists anintergovernment or commercial agreement which allocates noless than 50of the freight revenues earned toArgentine flag carriers Law 20447 establishes the Argentine merchant marine asaninstrument of national economic policy and affirms Argentina sright tocarry 50of itsexport waterborne cargo inArgentine flag vessels This lawalso directs the State Secretary of Maritime Interests SEIM tonegotiate bilateral or multilateral arrangements topromote the organization of Argentina sinternational water borne commerce InDecember of 1976 SEIM promulgated Resolution 507 which instituted aprocedure for obtaining waivers from the Argentine import reservations When itbecame effective onJanuary 191977 Resolution 507 required that Argentine flag vessels begiven the right of first refusal for all Argentine imports controlled byLaw 18250 The Resolution provided that these cargoes could only becarried onnon Argentine flag vessels ifthe consignee inArgentina applied for and received awaiver from the Argentine reservations laws at least 30days inadvance Resolution 507 created anavalanche of concern byUnited States shippers and carrier interests Generally these parties complained of the stifling ef fects of the Resolution onthe movement of goods from the United States toArgentina and the chaotic conditions created bythat Resolution at loading docks cargo terminals and inthe traffic departments of major United States shippers Inresponse tothese protests Robert JBlackwell then Assistant Secretary of Commerce for Maritime Affairs met with Admiral Carlos NAGuevara the Argentine Secretary of State for Maritime Interests inFebruary of 1977 17Admiral Guevara expressed concern that the cargo subject tothe then existing northbound pooling agreements Agreement Nos 10038 and 10039 was not growing asfast asnonpool cargo Accordingly Admiral Guevara suggested that the existing pooling agreements were losing their stabilizing effects Admiral Guevara took the position that the north and southbound United Statesl Argentine trades are interlinked and urged Mr Blackwell totake some action which would assure Argentine flag carriers reciprocity inthe carriage of northbound cargo The relevance of the import trade 10the northbound bade isnplained further infra IIIn1971 Argentina instituted Idrawback system which provides for tax rebates toArgentine exporters Where the cargo isshipped inArgentine ships anadditional refund isranted based upon apercentage of the freight charges 1be UniledStates Maritime Administration Marad received prOCCsts from the Commerce and Industry Association of New Yort IIIe National Industrial Traffic League International General Electric Ford Motor Company and DuPonl among others UMr Blackwell and Admirai Guevara had met earlier inlate 1976



1104 FEDERAL MARITIME COMMISSION jAlthough Mr Blackwell was unable tonegotiate afinal solution tothe difficulties resulting from Resolution S07 at the February 1977 meeting Admiral Guevara did agree toexemptMorrnac from the pre waiver procedures because of itsexisting pooling agreement with ELMA inthe northbound Atlantic trade Agreement No 10038 Thereafter Marad inconjunction with the State Department prepared aMemorandum of Understanding Memorandum addressing Argentina scon cerns over maritime matters inthe ArgentinalUnited States trade On March 211978 the draft Memorandum wasexeouted with minor modifications byMr Blackwell and Admiral Guevara As executed the Memorandum provides inpertinent part Each party recogilizes the intention of the other party incarrying asubstantial portion ofiIBliner trade invessels of iIBown flag inaccord with appropriate legislation ineach country Par purposes of this paragraph the vessels of Argentina shall include vessels under Argentine realstry or charier This provision established inthe light of the reciprocal inst of the two countries does not affect the right of flag vessels of the third parties tocarty goods between the ports of the two Parties asimplemented inthe terms of Paragraph 2below and inaccord with the appropriate legislation ineach country iIi1The establishmentof mechanisms and procedures necessary tothe implementation of the carriage of cargo envisioned inParagraph Iof this Memorandum of Underslal dinll such asreenue shares for the lines inthe trade number of sailings overcarrislleand undercarriaae proyjsions and similar mailers will bedetermined bycommercial agreement between their resJlcctlve national flag carriers subject toapproval bythe appropriate governmental agencies of each of the Patties Hearing Counsel Ex rApp 4Although the Memorandum does not specifically detail the particulars of the commercial agteement between the respective national flag lines itdoes asMr Blackwell testified appear tocontemplate acommercial cargo revenue pool that includes third flag ewers SubseqUent tothe execution of the Memorandum BEMA was directed todraft apool agreement with the other nationBI flag carriers then serVing the United States Argentine trade aOn May 311978 ELMA sentdraft copies of the Agreements tothe Secretary of the Inter American Freight Conference request ing comments and the convening ofa principals lIeeting onthe Agreements Meetings were held InBuenos Aires onJune 27and 281978 todisCl lss tile Gulf Agreement and onJune 29ana 30191Sonthe Atlantic Agriement All of the carrier parties tothe instant proceedinis were represented at the Buenos Aires meetings The Agreements were dlsctissed exceptIo the extent theYllddressed the indiVidual third t1aa atJacations 11mamerwhlch bad not been included inELMA sdraft The tbird flaUnes caucused Separaft lytollegotiate 1jITMM ndtl intlrit procttdiiip uip athe impO lrioIIofIlllOtf01ll puillllilt lo46 Ji R502 210 qaiftlt BLMA far itsfUure 10pIldu SMdocu UIhat ell 1pool TMId abjootJ III padiooI af 1Mrant yAr tine OovernmtnllnWuoctoni ordcri 10BLMAIo form U0flVIn pool AI1hiN thii SliM cIocwnem mlY fiave been the bel lvidenct of SliM inltrUCtions 108LMA the reconitvldlnct Pf IIIltld byall otthe pard onthlllltlUtl lncludiV Mr BI tlImany 1MHIri CIBlbll IINIIpqtI and SZl Mlmanndum or Undt l18 IlIeUbe Icquiescenee of Stale IoBLMA Exhibit 3AltKhnlll lBuabfllllltfranLlhI ArpadDl JsvtrnmIIlC lCuhtDtputmlnlof StaII aad the DepartllMlat at CIql clnrly ullbUI htIJIl SlItti dll lltltlBLMA toful pooIllII lIIfII mtmI now at illUl Because of tho anillbtlll of tyIvldi nct relildvelo ElMnlu uottQnl toBLMA IlId Indie Inter llt of ell dntile disposition of thtst proctedjn lTMM rique itdenied IIn1974 plior 10the vri lUset rnmion byRelOlullon 50LMnvened 1p1tmHIln Inananropl toformull aSIKnalional nlthird npaolamon llI die cli rien InlbTionhbound ArpndnalUnllccfSlllu rrade These mOetln wen recessed wilhout nachlnl InICcord



CARGO REVENUE POOLING SAILING AGREEMENT 1105 their individual pool shares and conveyed the results tothe open transcribed meetings attended byall the parties Although neither ELMA nor any of the other national flag lines had any interest inthe third flag allocations anELMA representative was asked tochair the third flag caucus Inthe Gulf Agreement caucus Montemar Navimex Nopal and the Brazilian carriers Lloyd and Nacional agreed onadivision of the third flag allocation TMM did not request aspecific share and was offered one percent REL attended the third flag caucus but itsrepresentative had instructions toreject any and all offers At the open meetings when TMM asked the third flag carriers toadvise astothe manner bywhich the third flag share had been divided Mr Arieira of Lloyd explained that the allocation was made based upon 1best performance during the last several years 2historical participation inthe trade and 3with respect tothe Brazilian share reciprocity and compensation tothe Brazilian lines for the cargo and shares contributed byBrazil inthe Brazil United States trade The Gulf Agreement was executed onJune 281978 overTMM sobjections toitsshare As executed the Gulf Agreement allocates a1share toTMM should itdecide toparticipate inthe pool Inthe Atlantic Agreement caucus Ivarans which had been carrying approxi mately 2223of the total northbound cargo offered toreduce itsshare of the third flag allocation to172with the remaining 28tobedivided among the other third flag carriers These other third flag carriers refused toaccept Ivarans offer and eventually agreed tothe division presently set forth inthe Atlantic Agreement Ivarans did not agree tothis allocation and onJune 301978 the Atlantic Agreement meeting was adjourned without anagreement being reached At the close of the meeting Captain Barni of ELMA advised that SEIM would beissuing aresolution governing loading rights inArgentine ports and that another principals meeting would beconvened inthe near future He also advised that ifany carrier refused toaccept ashare at the next meeting that carrier sshare would beforfeited tothe national flag lines until itjoined inthe pool On July 171978 SEIM promulgated Resolution 619 That Resolution pro vides that all Argentine export cargoes shall becarried only byconference members or where pooling agreements approved bySEIM exist bymembers of the pool The Resolution does not apply tocargo not covered bythe conference agreement or tocargo moving outside the geographic scope of the pool The Resolution allows for awaiver of the carrier requirement when noconference or pool member isinaposition tolift cargo For perishable cargo such asrefriger ated commodities awaiver may beobtained ifthere isnopool member inaposition tolift the cargo within 48hours of the desired date of shipment On July 31and August I1978 the principals met again inBuenos Aires todiscuss the Atlantic Agreement At these meetings Ivarans representative Mr See for eample Tr 1026 and Mennae b2Attach Ppage HIIThese criteria were also applied tothe third flag allocations inthe Atlantic Agreemem itSee foocnote 4Jupra 13REL srepresentalive also anended the Allanlic Agreement meeling Again hedid not have authority 10bind REL tothe Atlantic Agreement and was instructed toreject any and all offers



1106 FEDERAL MARITIME COMMISSION jCiIJohn Schmeltzer advised that inview of SEIMResolution 619 Ivarans would sign the Atlantic Agreement but only under protest When ELMA explained that SEIM would not permit ittosign the Atlantic Agreement under protest Ivarans agreed tosign the Atlantic Agreement reserving itslegal rights DISCUSSION AND CONCLUSION Section 15of the Shipping Act 1916 requires the filing for approval of every agreement between common carriers or other persons subject tothe Shipping Act 1916 Fixing or regulating transportation rates or fares giving or receiving special rates accommoda tions or other special privileges or advantages controlling regulating preventing or destroying competition pooling or apportioning earnings losses or traffic allotting ports or restricting or otherwise regulating the number and character of sailings between ports limiting or regulating inany way the volume or character of freight or passenger trafflc tobecarried or inany manner providing for anexclusive preferential or cooperative working arrangement Section ISalso requires that the Commission shal1 After notice and hearing cancel Of modify any agreement whether or not previously approved byitthat itfinds tobeunjustly discriminatory or unfair asbetween carriers shippers exporters importers or ports or between exporters from the United States and their foreign competitors or tooperate tothe detriment of the commerce of the United States or tobecontrary tothe public interest or tobeinviolation of this Act and shall approve all other agreements Anapproved section 15agreement isexempt from the antitrust laws of the United States However where anagreement submitted tothe Commission for approval isestablished asviolative of the antitrust laws this alone wi lnormally constitute substantial evidence that the agreement iscontrary tothe public interest unless the pr ponents tothe agreement can demonstrate that the particu lar agreement isrequired byaserious transportation need necessary tosecure important public benefits or infurtherance of avalid regulatory purpose of the Shipping Act Federal Maritime CommissIon vSvenska Amerika Linien 390 US238 at 243 1968 Cargo revenue pooling and sailing agreements of the type now before usare per seviolative of the antitrust laws of the United States and are prima facie subject todisapproval unless justified Agreement No lOO56 Pooling Sailing and Equal Access Agreement toCargo inthe Argentina United States Pacific Coast Trades 20FMC2S5 17SRR1323 1977 Mediterranean Pools Jnvestigation 9FMC264 1966 Before addressing the question of justifit ation however we must first detennin ifthe Agreements infact are agree ments within the meaning ofsectfon ISof the Act Section ISJurisdiction Justice 8l Iues that the Agreements are not bona fide agreements because they were al1egedly coerced byArgentine Resolution 619 and the Argentine threat tocreate chaos inthe southbound United States Argentine trade Itcontends that before anagreement may beconsidered for approval under section 15of the Act there must bemutual assent among the parties and avoluntary meeting of the minds Justice takes the position that these requited conditions are lacking here because SEIM Resolution 619 restricts certain Argentine exports topool mem bers and because SEIM has al1egedly threatened todisapprove the southbound



CARGO REVENUE POOLING SAILING AGREEMENT 1107 pools ifthese Agreements are disapproved Itconcludes that these Agreements were forced onthe parties and therefore donot constitute agreements within the meaning of section 1524Ivarans also argues that the Atlantic Agreement isnot within the scope of section 15Itexplains that itdid not voluntarily sign that Agreement but did soonly toprotect itsinterests Ivarans points out that itsrepresentative at the July 30August I1978 Buenos Aires meetings originally advised that Ivarans would sign the Atlantic Agreement but only under protest and that this protest was withdrawn only after ELMA advised that itcould not execute aprotested Atlantic Agreement Ivarans notes that itdid however reserve itslegal rights Cited byboth Ivarans and Justice assupport for the position that the Agree ments cannot beapproved because they are the result of government compulsion and therefore not bona fide agreements within the meaning of section 15isthe Commission sdecision inInter American Freight Conference Cargo Pooling Agreement Nos 9682 9683 and 9684 14FMC58721970 This reliance onthe Inter American decision ismisplaced The Commission srefusal toapprove the agreements at issue inInter American was not grounded onany alleged governmental involvement but rather onthe fact that the Commission lacked the requisite subject matter jurisdiction todetermine the merits of the agreements because of the withdrawal of some of the parties tothose agreements Inter American supra at 62The language relied onbyJustice and Ivarans isclearly dicta Ibid at 6272Inany event the allegations of coercion raised byJustice and Ivarans are not supported bythe records inthese proceedings The Gulf Agreement was executed onJune 281978 the last day of the Gulf Agreement principals meeting inBuenos Aires The alleged threat of SEIM intervention and the promulgation of Resolution 619 onJuly 171978 which Justice argues forced the carriers toassent tothe Gulf Agreement occurred after the Gulf Agreement had been executed Nor does the evidence relating tothe Gulf Agreement meetings and the execution of that Agreement otherwise indi cate that the Argentine Government coerced the carriers into entering into the Gulf Agreement On the contrary the record evidence indicates that with the exception of REL srepresentative who had been instructed toobject toany proposal and TMM srepresentative who did not ask for aspecific share the negotiation and execution of the Gulf Agreement was spirited but free from any duress or coercion The Commission therefore finds that the Gulf Agreement reflects avoluntary meeting of the minds of itssignatories was mutually agreed tobythose signatories and issubject toour consideration under section 15of the Shipping Act 1916 The June 29301978 meetings onthe Atlantic Agreement were adjourned because the third flag carriers were unable toreach aconsensus onthe allocation of shares Prior tothe adjournment Captain Barni of ELMA advised that aSEIM resolution was forthcoming Thereafter Resolution 619 was promulgated IfIfJustice iscorrect itwould also appear that the Agreemenls would not besubject 10the United States antitrust laws Int AtMTicQn Rjining Corp vTexaco Mararibo 307 FSupp 1291 1970 For more fecnl discussion of this issue see Agument No 8080 1Amendment tothe Atlantic and Gulfllndnnt sia Confe lIuAgrumem 19FMC500 17SRR211977 and the cases cited therein



1108 FEDERAL MARITIME COMMISSION At the subsequent Atlantic Agreement meetings Ivarans advised that itwould sign the Agreement but only under protest Ivarans withdrew this protest reserving itslegal rights when ELMA advised that SEIM would not permit ELMA tosign aprotested agreement The evidence presented with respect tothe Ivarans protest and itssubsequent withdrawal iscontained inthe transcript of Buenos Aires meetings and the testimony of Mr Holter Sorensen and Mr Schmeltzer There isnothing inthe Agreement itself that would even suggest that Ivarans signed that Agreement under duress or coercion and not onitsvolition On the contrary the Atlantic Agreement provides onthe signature page just above Mr Schmeltzer ssignature for Ivarans that The parties hereto have caused this Agreement tobeexecuted voluntarily of their ownfree will Emphasis added Monnac Ex IFurthermore although Ivarans has protested the Atlantic Agreement before this Commission ithas not repudiated or disassociated itself from the Atlantic Agreement inany way Infact Ivarans through one of itsprincipal owners Mr Holter Sorensen testified that itadvised ELMA that We Ivaransl ronfinn that we shall comply with the terms and provisions of pool sic Agreement signed Buenos Aires August I1978 ifand when aareement has been approved byArgentine and United States authorities inaccordance with Argentine and United States lawIvaransEx 2p17Ivarans now however cites the withdrawn protest asindicative at least inpart of the alleged duress that caused ittosign the Atlantic Agreement This position isinconflict with Mr Holter Sorensen sadmission that Ivarans will participate inthe pool ifapproved and Mr Schmeltzer sacknowledgment that Ivarans voluntarily and of itsown free will executed the Atla ntic Agreement Finally while SEIM Resolution 619 does restrict certain Argentine exports topoolparticiptmts the promulgation of that Resolution does not mandate afinding that the Atlantic Agreement was not voluntarily entered into byItssignatories including Ivarans SBIM Resolution 619 directs thatcertain Argentine exports becarried onconference vessels or ifthe conference me hblrs form apool that the cargo becarried onthe vessels of those conference meinbers who are also pool members Although Resolution 619 recognizes the conference lines attempt toformulate apooling Agreement itdoes not mandate the creation of apool Nor does itdirect the allocation of any spec1tic poolsh l1esWhile the promulgation of Resolution 619 may befurther evidence of the Argentine Government ssanction of pooling agreements inisexport trades itsprovisions cannot beconstrued torequire the Agreements now inissue Therecord simply will not support afinding that these Agreements were comJ elled byResolution 619 Accordingly we find that the Atlantic Agreement issubjectto our consideration under section ISof the Shipping Act 1916 IIWhiltlhe IfCCII ddon noIl Itl 1t1lOftl rar SElM sreru llOpmnlt etMA 10IinUtI Atlantic APmont SI JMvaprobably 1Md hat Il101 would IbnItI Il1o Aundar ApnIi or Unllld SII lawSee ARNo IJOIJO IIand Inttr Arirotl IIqIf UAs implemented RtlOlulion 619on1y tppIltllO ntlRI Ipon IIIdI with dIt Unilld StaItI However Arliel 6providellbll itmiy beUllndtd tocoyer Arlenllne exportllo adW countries UIIWhllt IYIrIIII huobjccCed 10Iht approval of 1MAllantlc AJfllmtnl inentral III primary eoncem ilthe allocllloo or Ihe third nl sharel We beli yeour disposition or Ihe third nl lhirt Ilsue IIdIlCulHd IroddmHs Inran concern and minimizes animpacl Resolution 619 may have onlyUIII



CARGO REVENUE POOLING SAILING AGREEMENT 1109 Justification Having resolved the jurisdictional issue the Commission must now determine whether the Agreements have been demonstrated toberequired byaserious transportation need necessary tosecure important public benefits or infur therance of avalid regulatory purpose of the Shipping Act Also tobedetermined iswhether the Agreements are unjustly discriminatory or unfair asbetween carriers shippers exporters importers or ports or between exporters from the United States and their foreign competitors or operate tothe detriment of the commerce of the United States As might beexpected the Agreements propo nents and their protestants are divided over the quantity and quality of the evidence presented onthese issues Ingeneral the Agreements proponents take the position that the Agreements are justified bythe Argentine cargo preference laws and the Blackwell Guevara Memorandum of Understanding They point out that the Commission has previ ously recognized that cargo preference laws tend tobring about international conflict and that these conflicts are generally resolved bycommercial ar rangements such asthe ones now inissue Inproponents view the disapproval of these Agreements would result inadisruption of United States flag service and adversely impact onshippers particularly inthe United States Argentina south bound trade Proponents cite the evidence of record which indicates that the northbound and southbound trades are interlinked and submit that disapproval of these northbound Agreements could well mean areturn tothe chaotic condi tions that arose in1977 Finally proponents contend that the protestants have failed todemonstrate that the Agreements are unjustly discriminatory or unfair Protestants argue that the Agreements have not been properly justified and that they are unjustly discriminatory and unfair They point out that while the Blackwell Guevara Memorandum may contemplate apool itdoes not require the shares provided for inthe Agreements Furthermore protestants submit that the proponents have not established that the Argentine government has directed the allocations of the shares provided for inthe Agreements Protestants note that the national flag lines ELMA Delta and Mormac were carrying approximately the same share of the trade now allocated tothem prior tothe implementation of these Agreements This fact protestants argue evidences the lack of any economic justification for the Agreements This failure of justification isfurther allegedly supported bythe fact admitted byproponents that the trade isnot overtonnaged and isgenerally free of malpractices Protestants take the position thatSvenska supra requires proponents tocome forth with economic justification before the Commission may approve anagree ment which isper seviolative of the antitrust laws Inprotestants view this evidence islacking Protestants take issue with proponents attempt tojustify these Agreements onthe grounds that they will avoid international conflict and promote governmental harmony Protestants submit that even ifthese were proper grounds for approval apoint which the protestants donot concede the evidence of record inthese proceedings does not establish that disapproval of the Agreements will result insuch conflict or disharmony ItWbiJe HemDa Counsel urpIlpp Oval of the Apeements itsubmits that the third nag share should bereallocated Justice onthe odIer beDeI or rhe diupp oVaI of the Apwmenrs State takes amiddle ground but advises that disr pptoval could have at least some sbort lerm disruptive effects



1110 FEDERAL MARITIME COMMISSION 1Finally protestants argue that the third flag allocations are unjustly dis criminatory and unfair because they were determined without regard tothe third flag participants past carryings inthe trades Upon consideration of the entire record inthese proceedings including the proposed findings and briefs of the parties and for reasons stated below the Commission finds the Agreements have been justified under the Svenska stand ard We further find that the Agreements are not unjustly discriminatory or unfair providing they are modified asrequired herein Accordingly Agreement Nos 10346 and 10349 are approved subject tocertain conditions Argentina has since 1948 adopted certain discriminatory practices which effected arouting preference infavor of itsnational flag line ELMA Agree ment No 10056 Pooling Sailing and Equal Access toCargo inthe Argentina USPacific Coast Trade 20FMC 255 17SRR1323 1977 See page 14of the Slip Op Appendix which was not published inthe SRRSince that time the Argentine Government has continued totake actions designed toassure that Argentine flag vessels carry asubstantial portion ifnot all of Argentina swater borne foreign commerce While the cargo preference laws and decrees promulgated byArgentina may not bewholly consistent with the policies of the United States they are nevertheless duly enacted promulgations of asovereign state The actions of the Argentine Government must inthe interest of international comity berecognized and tothe extent possible beaccommo dated bythis Commission anagency of the United States Government 3The Argentine Government has enacted legislation that virtually assures that 100 of itsimports will becarried onitsnational flag vessels inthe United States Argentina trades However asthe United States has itself provided byitslimited cargo preference laws 31Argentina has preserved aright for itstrading partners vessels tocarry aportion of the reserved cargo Thus Argentina enacted Law 19887 which permits Argentineimportsto becarried onvessels of the exporting nation where agovernment togovernment or commercial agree ment exists which allocates noless than 50of the freight revenues earned toArgentine flag vessels The United States flag carriers serving the southbound United States Argentina trades were insured ashare of Argentine imports byvirtue of Agree ments Nos 10038 and 10039 33SEIM resolution 507 effectively vitiated these Agreements byrequiring United States flag carriers toobtain waivers for cargo carried inthe trades The impact of Resolution 507 resulted inthe Blackwell Guevara negotiations At these negotiations the Argentine officials took the position that the southbound trade and the availability of Argentine imports for carriage bynon Argentine flag carriers was tied tothe northbound trade and that IIAmtfII No 99J9 JModlJIcallon alld Ext IDII f1aPooIl BSailing aMEfII IlACCIlI TUrM PMC18SRR1623 1979ArullI No lcWkAPMC18SRR12Z9 1978 AN99J2 Eqwd Ace toGowrMIIIll COIfIrDlI dCargo Gild fCODpfnllllll Wortlng Arm tnwnt It0116PMC293 1973 Set lor ple PL664 1he Clqo 1nI Ael 011954 68SII 832 Public Ramulloc 1746USCAl24 bIANo 100tS6 IIIIGAItIloup 1heCanunlttIo pv1he unIolpnlCOalloo 101II ncmlm 111 110Uni Sndais doll not DlCllllrily mHft dWtho 1hird ncmien receivI ideadcalnlunellt TbIrd nCIfI ien may belubject tohandicaps and Impodlmonll nIIborno Uni snInIho lor 1he 1II1t4 ncorrlm IIlrIdm atoll the NquQd rtdproeiay la1he concerned trade ANo 9939 10tnd Arunwtl No P9J2 slip See also Alcoo SIOhpCDIfIPOII JFMC 321 P2d756 DCCir 1963



CARGO REVENUE POOLING SAILING AGREEMENT 1111 Argentina was tocarry at least 50of that cargo As Mr Blackwell testified the Memorandum was negotiated and executed inorder toaddress these concerns of the Argentine Government and toprotect the United States maritime interest inthe trades The United States Government itself therefore has recognized the interde pendence of the north and southbound United States Argentina trades 34Itistherefore not only appropriate but asound regulatory practice that the impact of the Agreements onUnited States commerce inthe southbound trades beconsid ered indetermining whether the Agreements now inissue are justified Inthe northbound United States Argentina trades Argentina has asserted itsright tocarry 50of itsexport cargoes inArgentine flag vessels Toguarantee itsaccess to50of the export cargoes Argentina has limited the availability of Argentine imports for carriage bynon Argentine flag vessels Moreover ithas initiated and sanctioned these Agreements which are designed toassure substan tial Argentine flag participation initsexport trade with the United States 3Absent these Agreements the Argentine Government isat aminimum likely toreinstitute the pre waiver requirements of Resolution 507 Such action would again adversely affect United States shipper and carrier interests and operate tothe detriment of the commerce of the United States 36These interests and our commerce would befurther impaired ifthe United States took retaliatory meas ures tooffset any unfavorable conditions caused bythe Argentine Government 37As we explained inAgreement No 9939 1supra at 1628 When acommercial arrangement provides ameans toreconcile conflict between the laws and policies of the United Stales and itstrading partners the Agreement clearly yields important public benefits through the avoidance of disruptive retaliatory action and the resultant intergovernmental conflict Inaddition tothe extent anagreement allows United States flag carriers access toasignificant portion of government controlled cargo that would otherwise not beavailable or readily available thereby also improving common carrier service toshippers and consignees the agree ment provides additional important public benefits 38The rationale expressed inAgreement No 9939 1also applies toAgreement Nos 10346 and 10349 These Agreements serve animportant public benefit bymaintaining international harmony through the avoidance of disruptive retalia tory action and resultant international conflict Additionally because the inbound and outbound trades are interlinked the Agreements serve aserious transportation need byavoiding adisruption of United States foreign commerce and the consequential injury toshipper and carrier interest inthe United States Argentina trades particularly southbound st This inlerdependence also takes into consideration the manner inwhich cargo moves and trades arc served Liner operators generally serve ageographic area both inbound and outbound with the same service and vessels IIistherefore appropriate 10consider the effecu of anagreement onboth the inbound and the miprocal outbound trade Similarly itispcrtinenllO consider the effects anagreement may have onrel red geographic trade areas served bythe parties tothat agreement At least some of the parties 10these proceedings can at other South American porU with their United States Arlcnlina trade vessels Even were the Commillion 10find dud 881M had not initiaf the Agreements now inissllC the Agreements nevertheless may have ArleatiDe Government sanction inview of the fact that Arlentine law20447 declues the Argentine mercllant marine which preswnably includes ELMA asaninIIrument of Argentina snational economic policy M1be United Swes Deparb nCnt of Stale has advised that disapproval of these Agreements would slrain diplomatic relations with Argentina IJld would disrupt at east onashort term basis United States maritime and commercial interests As we have previously explained whenever section 19of the Merchant Marine Act 1920 has been invoked inthe past ithas almost always resulted inacommercial arranlement like the ones now inissue which has offset the restrictive measures imposed Agr 1Mtlt No 10056 supra Slip Op App at 25see also Agreement No 10066 supra and Alcoa Steamship Company vFAlC supra IISee also Agr tMlIJ No 10066 sllpra



11112 FEDERAL MARlTIMI COMMISSION This does not end our inquiry however Inconsidering the grant of anantitrust exemption for these Agreements the Commission must make certain that the conduct legalized does not invade the antitrust laws any more than isnecessary toserve the purposes of the Shipping Act 1916 and the legitimate objectives of the Agreements United States Lines vFMC S84 F2d519 DCCir 1978 The Agreements allocate 80of the pool tothe national flag lines onanequal basis These allocations appear reasonable inview of the past carryings of the national flag carriers inthese trades Infact inthe Gulf trade the national flag carriers ceded aportion of their past carryings tothe third flag Jines Fur thermore the national flag allocations appear tobeconsistent with the Blackwell Guevara Memorandum and the deClared intent of the Argentine Government The methodology used todivide the third flag allocation however places unwarranted and unjustified emphasis onzonalism without regard tothe past carryings of the third flag carriers inthese trades Moreover the third flag divisions appear tounduly restrict competition within the third flag share The third flag allocations were determined at the Buenos Aires1l1eetings inthe caucuses among third flag lines These caucus meetings were chaired byanELMA representative although neither ELMA the other national flag lines nor the Argentine Government had aninterest inthe actual divisions of the third flag shares Unlike the principals meetings the third flag caucus meetings were not transcribed The only evidence inthese proceedings that addresses the individual allocations of the third flag shares iscertain testimony presented at the hearing anll abrief portion of thtranscript from the Buenos Aires principals meetings Ingeneral this evidence reveals that tile third tlag allocations were determin dby1best performance during the last several years Zhistorical participation inthe trade and 3with respect tothe Brazillanshare reciprocity and compen sation tothe Brazilian lines for the cargo aildsharescontrlbutedby Brazil inthe BraziVUnited States trade Mr Aneira of Lloyd explained that the Brazilian line tcwefe entitlfd tosome compensation Inthe Al JentinO pOOl btcllUse of the Brazilian contribution tothe ovetall United State8 SoulhAmencan trado Inthis regard hetestified that common carriers generally serve the ArgentinalBraziltllnitedStates 1radewith the same service and vessels and that Brazil1tadmado some of this cario available for carriage bynon Brazilianoflag vessels 3I He advised that the Brazilian flag shares and the reciprocity and compensatlon toBrazil were based at least inpart onwhat hecalls azonal concept This zonal poncept relates toBrazil igeogl llphic proximity toArgentina InMr Arieira sview the ArgentinalBraziVUnited States trade isaneighborhOOd trade and ashetestified We feel that wa are endtlocl 10have aparlicipalkm inlhaJradea bittw ArpIUIna Uddlt USlates because we are thIrd llag but we are Jso azanalllag lnthatUllb WIHarry IllIIIelhin for the trade We have tile trade of Brazilln betw lffeelothat we lIlundtlocl104Ilarpr aharethan anybody el that doean tbring anythina into1h lIlIdOlt He isJUII therepvlng servlce Tr p714 SaudI Anori9IIl CGl lIIIIII rulL uouJp Id1tmlct Iwhich lIII Vt 1lI poniOJl of Brull 1oBjlalIIf TIlt Comriil 1III w1nUmdStalOliBruII whloh have IhI rroctorpmnlni Bruln OIooury Bruin iti fOl lumplt ANoo 10320 ond 10027 1j11AU



CARGO REVENUE POOLING SAILING AGREEMENT 1113 The Commission has been urged toreject the zonal concept ascontrary tothe Commission sdecision inNorthern Pan American Lines Nopal vMoore McCormack Lines lnc et al 8FMC213 1964 Inthat proceeding the Commission considered three criteria ienational flag interests pioneering efforts developing the trade and actual carryings under the previous pooling agreement todetermine the pool allocations The Commission approved the last of these criteria explaining Inconcluding that the use of the national flag pioneering factors iscontrary tothe provisions of section 15we donot mean toimply that past carryings isthe sole permissible standard for allocating pool quotas Where factors other than past earnings are employed however they must beacceptable ones under the act and aswe have indicated nosuch acceptable factors have been suggested tousbythe parties tothese proceedings Napa supra at 231 The zonal concept was the major ifnot the sole criteria used inallocating third flag shares under the Agreements This isevidenced bythe fact that shares were allocated toBrazilian flag carriers although these carriers have not recently served the trades covered bythe Agreements The evidence of record also suggests that there was little ifany consideration given tothe past trade carryings of the other third flag carriers during the last several years Although Brazil scontribution tothe overall trade area and itsgeographic proximity toArgentina are aconsideration the past carryings of other carriers cannot bedisregarded Todosocould well result inthe abrupt curtailment of the services provided byacarrier who had been carrying significant amounts of cargo On the other hand ifonly past carryings were tobeconsidered Ivarans with past carryings of 2023would beentitled tothe entire third flag alloca tion at least inthe Atlantic trade Either criteria applied exclusively would beinequitable and would unreasonably deny other third flag carriers access tothe United States Argentina trades The record indicates that neither the national flag lines nor the Argentine Government has aninterest inhow the third flag allocations are divided There fore although third flag carriers may operate at some fundamental disadvantage with respect togovernment controlled cargo the Commission must nevertheless assure that the third flag allocation isfairly divided and preserves asmuch competition aspossible within the limits prescribed The Commission finds that the Agreements allocations of the third flag shares are unjustly discriminatory and unfair because of the manner inwhich the third flag allocation criteria were applied However because these Agreements otherwise provide important public benefits and are approvable the Commission shall approve the Agreements onthe condition that they bemodified toprovide for open competition within the third flag share asdescribed herein This will not only obviate the Commission having toundertake apossible arbitrary realloca tion of the third flag share but isalso consistent with the Commission sinterest inpreserving asmuch competition aspossible within that share The condition imposed should not provoke international conflict since the Argentine Government admittedly has nointerest inthe specific allocations of the third flag share Moreover this condition will not operate toexpand the decision inNopaf the Commission has allcast toMme extent dercrmirn dlhal natj nlll llaJ nterests are anappropriate factor thai should beconsidered when cvaluatins section 15agreements that derive their Impetu lrom fOInC81 Opreference laws SuARrum nt No 10066 supru ARr nt No 9939 1Jupru and Alrttmtnt No 9931 Jupra



71FM1114 FEDERAL MARITIME COMMISSION shares available tothird flag carriers Each third flag party tothe Agreements can compete for and carry any cargo which itcan secure Tothe extent that the total third flag carryings exceed the twenty percent allocated tothe third flag carriers each participating third flag carrier would repay tothe national flag pool aproportionate share of the revenues resulting from such overcarriage 42For example given the following hypothetical third flag carryings inagiven pool year each participant would have overcarried and would make overcarriage payments proportionally asfollows Carriers of Total Pool Share Overcarried Overcarriage Proportional Payment Rate43 At5B10C5D3E2Total 35The condition imposed not only appears tobeconsistent with the B1ackwell Guevara Memorandum but also satisfies the Commission sstatutory duty tomake certain that anagreement which isviolative of the antitrust laws does not invade those laws any more than isnecessary toserve the purpose of the Shipping Act 1916 and the legitimate objectives of the agreement Accordingly ifthey are modified asprovided above the Agreements will beapproved and ifnot somodified the Agreements will bedisapproved 3715352710351753533533523523564285 42857 21428 12857 8571 Possible Un filed Section 5Agreement Much has been made inthese proceedings of analleged side agreement between the Brazilian Government or carriers and the Argentine Government or carriers This agreement allegedly assures the Brazilian flag carriers asignifi cant portion of the Argentine pool ascompensation for the shares received byArgentine flag carriers inthe Brazil United States pool The record inthis proceeding will not support the finding that such anagreement exists The Lloyd representative at the Buenos Aires meetings indicated that the Brazilian share inthese Agreements was based at least inpart onthe zonal concept and compensation toBrazil for the shares contributed byittothe overall trade Itisthis representation that iscited tousasevidence of the alleged side agreement We are not advised however astohow the Argentine carriers fulfilled their end of the bargain While the record does reveal that anELMA representative did chair the third flag caucus meeting italso confirms that ELMA srepresentative did not actively participate inthe third flag negotiations Nor did ELMA dictate or approve insofar asthe record reflects the third flag allocations agreed upon bythe parties UInview of SElM Resolution 619 acarrier would have tobeasignatory tothe Agreements tolift Argentine export cargo REL and TMM therefore must become signatories tothese agreements inorder toparticipate inthe third flag allocation The provisions for overcarriage must apply toall carriers alike regardless of flag 3Amount carried divided bythe percentage aCthe total pool carried bythird flag lines times the amount the third flag percenlage exceeds the twenty percent equals the proportional payment rale HThe Commission sjurisdiction however islimited toany agreement that may exist between the carrier parties



CARGO REVENUE POOLING SAILING AGREEMENT 1115 Mr Arieira sstatement that the Brazil share was based onzonalism and compensation explains the basis upon which the Brazilians bargained inthe commercial negotiations rather than bearing out any allegation of aside agree ment Moreover asfound earlier the impact of related geographic regions isgenerally not aninappropriate factor toconsider indetermining the approvability of apooling agreement such asthe ones before ushere Indeed the record reveals that geographic proximity and contribution tothe overall trade route were the paramount factors inthe negotiations that preceded the execution of these Agreements As Mr Arieira testified Yes We supported ELMA sapplication inthe Brazil pool not because of any alleged secret agreement but rather because we believe there isaneconomic and geographic community of interest between Argentina and Brazil and itwas our judgment that ELMA sparticipation inthe Brazilian pool would result inimproving the economic strength of both countries Inaddition and just assignificant from apurely commercial sense Ibelieve that asamatter of Lloyd sfuture bargaining position ifand when anArgentine pool would beformed Lloyd stood abeller chance of obtaining aportion of any Argentine pool onthe basis of the strong argument that itwas entitled toreciprocity This decision was made without discussion or negotiation with ELMA Itwas arrived at onthe basis of my assessment of what was best for Lloyd and what was best for Brazil Lloyd Exhibit 2at 3The fact that the Brazilian and Argentine flag carriers invited each other toparticipate intheir respective pools iscertainly not determinative of the exist faside agreement between these parties given their conference mem hi graphic proximity and their respective contributions tothe overall trade route Finally although Mr Holter Sorensen testified that certain ELMA officials had admitted the existence of anunfiled agreement these same officials categor ically denied the existence of such anagreement at the hearings inthese proceed ings For the foregoing reasons the Commission finds that the evidence inthese proceedings does not establish the existence of anunfiled agreement Article 6of the Agreements Article 16of both Agreements provides for the establishment of aPool Committee tointer alia collaborate inthe development of and render service inthe trades and tosolve any differences which may arise Mormac advises that the Atlantic Agreement Pool Committee has met two or three times and that noaction has been taken which would restrict any carrier sservice 6Because itappears that Article 16gives the Pool Committees authority torestrict or otherwise affect the services provided bythe signatories of these Agreements we shall require that any action taken under this provision besubmitted tothe Commission for itsapproval before itisimplemented CONCLUSION Inreaching our decision inthese proceedings the Commission has considered the complete record including the objections thereto and the briefs and argu nEven ifsuch anagreement did exist however itsimpact inthese proceedings has been negated byour disapproval of the third flag criteria and allocations inthese proceedings Presumably because Article 16isidentical inbolh AgreemenlS lhe Gulf Agreement Pool ComminC could also restrict acarrier sservice



1116 FEDERAL MARITIME COMMISSION ments of the parties Arguments and contentions not specifically discussed inthis Report were nevertheless considered and determined tobeeither without merit or resolved byour decision inthese proceedings Agreement Nos 10346 and 10349 ifmodified asprovided herein are found tobeinthe public interest and not toconstitute agreater invasion of the prohibitions of the antitrust laws than necessary tofurther the purposes of the Shipping Act 1916 and the objectives of the Agreements Moreover the extent of the anticompetitive impact of the Agreements asconditionally approved isnot sufficient tooutweigh the benefits found and warrant disapproval Furthermore the Agreements assomodified are not unjustly discriminatory or unfair or detrimental tothe commerce of the United States or otherwise inviolation of the Shipping Act 1916 Finally because alapse inthese Agreements could result inadisruption toUnited States foreign commerce inthe United States Argentina trade and because such aresult outweighs any harm that implementation of the Agreem ents assubmitted may cause the third flag carriers pending modification of the Agree ments asrequired bythis Report and Order the Commission isgranting the Agreements interim approval through July 231979 THEREFORE ITISORDERED That Agreement Nos 103415 and 10349 are interimly approved through July 231979 ITISFURTHER ORDERED That Agreement Nos 10346 and l00 J9are approved pursuant tosection ISShipping Act 1916 providing ttlatthe Com mission receive at itsoffices inWashington DConor before July 231979 the Agreements modified asrequired herein ITISFURTHER ORDERED That Agreement Nos 10346 and 10349 Iedisapproved effective July 241979 ifthe above conditions ate not met ITISFURTHER ORDERED That these proceedings bediscontinued Commissioner Karl EBakke concurring Iconcur inthe reasoning and the result of the majority risset forth inthe Report and Order However Iwish toconfirm my previQlUly expressed views with respect tothe proper consideration of potential intergovernmental cmflict insection ISproceedings Since there isprobative evidence intilisproceeding toSUPP9rt afinding of intergovernmental conflict ifthese agreementl should notbeaPJlroved Iag1 lCthat avoidance of such conflict isavalid public benefit considerati onHowever Icontinue tobeof the view that mere speculation that intergoverqrnental canmct might result from disapproval of anagreement withoutg devidence tosupport such aconclusion cannot beabasisforscction ISapproval See my dissenting opinions inAgreement No 993 91supra and Agreement No 10066 supra 01ISFRANCIS CHURNEY Secretary



FEDERAL MARITIME COMMISSION INFORMAL DOCKET No 497 1ORGANIC CHEMICALS GLIDDEN DuRKEE DIVISION OF SCM CORPORA nON vLLOYD BRASILEIRO ORDER OF ADOPTION June 26979 On May 51978 the Commission served notice of itsdetermination toreview the decision of the Settlement Officer served inthis proceeding onApril 191978 Inthat decision the Settlement Officer awarded reparation toComplainant Organic Chemicals Glidden Durkee Division of SCM Corporation Organic Chemicals for freight overcharges byRespondent Lloyd Brasileiro onship ments of industrial chemicals from Savannah Georgia toBrazil The Commission sdetermination toreview the decision of the Settlement Officer was based onthe fact that other complaint proceedings initiated byOrganic Chemicals against different carriers but involving the same facts and issues were pending inDocket Nos 782an7831Chief Administrative Law Judge John ECograve has now issued anInitial Decision inDocket No 782inwhich hedetermined that Organic Chemicals had sustained itsburden of proving freight overcharges and onthat basis awarded reparation No exceptions were filed tothe Initial Decision inDocket No 782and that decision became administratively final onJune II1979 Inview of the foregoing the decision of the Settlement Officer issued inthis proceeding ishereby adopted bythe Commission ITISSOORDERED By the Commission SFRANCIS CHURNEY Secretary I1be complaint inDocket No 7H3was subsequently dismilllled after asenlemenl pr dbythe parties was approved bythe Commission 1be Chief Adminislralive Law Judge determined inDocket No 7t1 2asdid the Settlement Officer inthis proceeding that freight overcharges bythe carriers resulted from erroneous slatements onthe measurements oflhc cilrgo inthe biils of lading byComplainanl The evidence relied upon inthese proceedings appears 10support the conclusion reached
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FEDERAL MARITIME COMMISSION INFORMAL DoCKET No 497 1ORGANIC CHEMICALS GLiDDEN DuRKEE DIV OF SCM CORPORATION vLLOYD BRASILEIRO Adopted June 261979 DECISION OF GEORGE DUNGLESBEE SETTLEMENT OFFICER Reparation Awarded inpart Organic Chemicals Glidden Durkee Division of SCM Corporation com plainant claims 168 25from Lloyd Brasileiro carrier for alleged freight overcharges ontwo shipments of industrial chemicals from Savannah Georgia toBrazil One shipment consisted of nine 9drums of Camphene 46toSantos Brazil via the LLOYD ESTOCOLMO onabill oflading dated April 191976 and the second consisted of twenty eight 28drums of Intermediate Geraniol 60toRio deJaneiro Brazil via the LLOYD JACKSONVILLE onabill of lading dated October 91976 Complainant specifically alleges aviolation of Section 18b3of the Shipping Act 1916 The transportation charges assessed bythe carrier were based upon total measurements of 104 and 326 cubic feet declared bycomplainant and shown onthe respective bills ofJading onthe shipment of nine 9drums of Camphene 46and the shipment of 28drums of Intermediate Geraniol 60respectively The total cubic measurement of each shipment was based upon ameasurement of 1166cubic feet per drum Complainant now asserts that the correct total cubic measurement of the shipments should have been 96and 300 cubic feet onthe Camphene 46and Intermediate Geraniol 60respectively based upon ameas urement of 10715 cubic feet per drum Complainant contends that the declared cubic measurements were unintentionally incorrect and were the result of anunintentionally erroneous application bycomplainant of Rule 12aof the gov erning conference tariffs which provides inpertinent part asfollows iIBoth parliel hay nnlod 10die informal procedure of Rule 191oillle Commis ion Rules ofPracti and Procedure 46CPR S02 301 34thi decision will befinll unit the Commillllon elects torlvlow itwithin ISdays from the date of service thereof IInllf American Fl lltlhl Conferenc eSeetion ATmiff No SFMC No IIInter Americ anPrtl hl Conferenee Section ATariff No 6FMe No 13
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ORGANIC CHEMICALS VLLOYD BRASILEIRO 1119 RULEI2MEASUREMENT aWeight or measurement freight rates shall beassessed onactual measurement calculated when cargo isdelivered tocarrier inaccordance with the following regulations IAll fractions under hinch are dropped 2AII fractions of 1ft inch or over shall betaken tothe next full inch except where three such fractions occur that onthe largest and smallest dimensions which shall betaken tothe next full inch and the other dropped 3Where two dimensions of exactly hinch appear the one onthe smaller dimensions shall becarried tothe next full inch and the other dropped Specifically complainant computed the cubic measurement of adrum byincreasing all three dimensional fractions tothe next full inch rather than bydropping the two fractions of less than one half inch and increasing only the one remaining fraction of over one half inch tothe next full inch Adrum measures 231532x231532x3434Inother words complainant computed the cube of adrum bymultiplying 24x24x35for atotal of 20160 cubic inches or 1166cubic feet per drum 0728 cubic inches equal one cubic foot instead of bymultiplying 23x23x35for atotal of 18515 cubic inches or 10715 cubic feet per drum Insupport of itsclaim complainant has submitted the following IAnaffidavit signed bycomplainant sDirector of Purchasing This document declares that all 55gallon drums used bycomplainant conform tothe United States Department of Transportation Specification 17E DOT 17E published in49CPR 178 116 and that the drums are procured from one or the other of the following three sources Plorida Steel Drum Company Inc Plorida Drum Pensacola P1orida Inland Steel Container Division of Inland Steel Company Inland Steel New Orleans Louisiana and Rheem Manufacturing Company Rheem Savannah Georgia 2Acopy of American National Stamlard Specificatiomfor 55Gallon Tight Head Drums DOT 17E ANSI Inpertinent part this publication reveals that the ocean shipping cube of the drums covered thereby is10715 cubic feet The figure contained inthe standard shows the drums tomeasure 231532indiameter over rolling hoops and 3434inoverall height Based upon these dimensions the resultant ocean shipping cube of adrum is10715 cubic feet 231532x231532x3434or inconformity with Rule 12aof the conference tariffs 23x23x35equals 18515 cubic inches divided by1728 cubic inches per cubic foot equals 107I5cubicfeet 3Acopy of the specification sbeets of P10rida Drum Inland Steel and Rheem These specification sheets indicate that the ocean shipping cube of the drums manufactured and sold bythese companies isrespectively 1072cubicfeet conform toANSI Standards and 1O9meaning 10912or 1075cubic feet 4Abrief prepared byattorneys for complainant Inconsidering claims involving disputes astothe nature of cargo ifthe cargo has left the custody of the carrier before the claim isbrought and the cargo cannot bereexamined the Commission has traditionally imposed aheavy burden of proof oncomplainant InInformal Docket 283 1Western Publishing Company Inc vHapag Lloyd AGorder served May 41972 the Commission stated the lest iswhat claimant can now prove based onall the evidence astowhat was actually shipped even ifthe actual shipment differed from the bill of lading description Inrating ashipment the carrier isnot bound byshipper smisdescription appearing onthe bill of lading Likewise claimant isnot bouml at least where the misdescription resultsfrom shipper sunintentional mistake or inadvertence But where the shipment has left the custody of the carrier and the carrier isthereby prevented from personally verifying claimant scontentions the claimant has aheavy ulitmate burden of proof toestahlish his claim emphasis added



1120 FEDERAL MARITIME COMMISSION On the shipment of Camphene 46toSantos complainant was assessed 104 cuft26MI rate 142 50370 504026MI Bunker SIC of 1002600Transportation charges paid 396 50Correct assessment 96cuft4024MI rate 142 50342 0024MI bunker SIC of 1002400366 00Claim 3050On the shipment of Intennediate Geraniol 60toRio deJaneiro complainant was assessed 326 cuft815MI rate 165 01344 7540815MI bunker SIC of 100AdVal 55long tons 24Transportation charges paid Correct assessment 300 cuft75MI rate 165 01237 504075MI bunker SIC of 1000AdVal 55long tons 2481501321427 5775001321313 82Claim 113 75Here complainant seeks anadjustment infreight charges which were levied bythe carrier onthe basis of anunintentional and erroneous declaration bycom plainant of the cubi lmeasurement of the largo Thus the heavy burden of proof requirement applies Itisbelieved complainant has met this requirement Complainant has provided detailed specifications and infonnation sufficient toclearly establish the dimensions of the 55gallon drums itutilizes and the resultant ocean shipping cube of 10715 cubic feet and also that the declared excess cubic measurements were erroneous and unintentional Reparation isawarded However incomputing the correct total freight charges onthe ship mentof Camphene 46toSantos complainant neglected toadd nodoubt inadvertelitly the sum of 2400attributable tothe application of the bunker surcharge tothe freight rate computation Accordingly reparation inthe amount of 144 25rather than 168 25isproper SGEORGE DUNGLESBEE Settlement Officer April 19978 IComplairlllnl Sclaim WII for 5450The bunker lurch of 524 00Willi incorreclly excluded from the correcl iIlI5eSsmenl



FEDERAL MARITIME COMMISSION INFORMAL DoCKET No 502 1ORGANIC CHEMICALS GLIDDEN DuRKEE DIVISION OF SCM CORPORATION vJAPAN LINE ORDER OF ADOPTION June 26979 SFRANCIS CHURNEY Secretary On June 71978 the Commission served notice of itsdetermination toreview the decision of the Settlement Officer served inthis proceeding onMay 241978 Inthat decision the Settlement Officer awarded reparalion toComplainant Organic Chemicals Glidden Durkee Division of SCM Corporation Organic Chemicals for freight overcharges byRespondenl Japan Line onshipments of industrial chemicals from Jacksonville Florida toTokyo Japan The Commission sdetermination toreview the decision of the Settlement Officer was based onthe fact that other complaint proceedings initiated byOrganic Chemicals against different carriers but involving the same facts and issues were pending inDocket Nos 782and 783Chief Administrative Law Judge John ECograve has now issued anInitial Decision inDocket No 782inwhich hedetermined that Organic Chemicals had sustained itsburden of proving freight overcharges and onthat basis awarded reparation No exceptions were filed tothe Initial Decision inDocket No 782and that decision became administratively final onJune II1979 Inview of the foregoing the decision of the Settlement Officer issued inthis proceeding ishereby adopted bythe Commission ITISSOORDERED By the Commission IThe complainl inDocket No 783was subsequently dismissed aUer asettlement proposed bythe parties was approved bythe Commission The Chief Adminisrralive Law Judie delel mined inDocket No 782adid the Settlement Officer inthis proceeding that freight overcharges bythe carriers resuJIed from erTOftCOWI statements onthe measurements of the cargo inthe bills of Jading byComplainant The evidence relied upon inUlellC proceedin lappears tosupport the conclusion reached
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FEDERAL MARITIME COMMISSION INFORMAL DOCKET No 502 1ORGANIC CHEMICALS GLIDDEN DuRKEE DIV OF SCM CORPORATION vJAPAN LINE Adopted June 261979 DECISION OF ROLAND CMURPHY SETI LEMENT OFFICER 1Reparation Awarded Organic Chemicals Glidden Durkee Division of SCM Corporation comp lainant claims 613 07from Japan Line carrier for alleged freight overcharges onashipment of industrial chemicals from Jacksonville Florida toTokyo Japan The shipment consisted of 187 drums of intermediate linalool 95beta type intermediate 750 and hydroxycitronella pure myrcene 85Complainant specifically alleges aviolation of Section 18b3of the Shipping Act 1916 The transportation charge assessed bythe carrier was based upon atotal measurement of 2180 cubic feet declared bythe complainant and shown onthe applicable bill oflading The total cubic measurement of the shipment was based upon ameasurement of 1166cubic feet per drum Complainant asserts that the correct total cubic measurement of the shipment should have been 2001 cubic feet based onameasurement of 10715 cubic feet per drum The complainant contends that the declared cubic measurements were unintentionally incorrectly assessed and resulted from anerroneous application bycomplainant of Rule No 2bof the governing conference tariff which provides inpart asfollows bMeasurement Carga Cargo freighted onameasurement basis shall beassessed rates onthe gross or overall measurement of individual pieces or packages when the cargo isdelivered tothe carrier and shall becomputed inaccordance with Tweed sAccurate Tables excepl asmay beotherwise provided inparagraphs cdeIof this rule subject tothe following rule with respect todisposition of fractions of inches All fractions UNDER one half inch are dropped All fractions OVER one half inch are extended tothe next full inch Where there isafraction of one half inch onONE dimension itisextended tothe next full inch IBoch partiu have eonilntld to1Minformal procedure of Rule 1911oftM Commillion Rule of Praeti and Plweduro 46CPR 501 301 304 this decilion will befinal unleu the Commlllion el clllO review ilwithin 15days from the dale of service thereof IFar East Conference Tariff No 27FMC No 10
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ORGANIC CHEMICALS GLIDDEN DURKEE VJAPAN LINE 1123 Where there are fractions of one half inch onTWO dimensions the one onthe small dimension isextended tothe next full inch and the other dropped Ifthese dimensions are equal drop one and increase the other tothe next full inch Where there are fractions of one half inch onTHREE dimensions those onthe largest and smallest dimensions are extended tothe next full inch and the other dropped The complainant computed the cubic measurement of adrum byincreasing all three dimensional fractions tothe next full inch instead of dropping the two fractions ofless than one half inch and increasing only the one remaining fraction of over one half inch tothe next full inch Adrum measures 231532x231532x34Complainant computed the cube of adrum bymultiplying 24x24x35for atotal of 20160 cubic inches or 1166cubic feet per drum 1728 cubic inches equal one cubic foot instead of multiplying 23x23x35which equals 18515 cubic inches or 10715 cubic feet per drum Complainant insupport of his claim submitted the following IAnaffidavit signed bycomplainant sDirector of Purchasing This document declares that all 55gallon drums used bycomplainant confonn tothe United States Department of Transportation Specification 17EDOT 17E published in49CPR 178 116 and that the drums are procured from one or the other of the following three sources Florida Steel Drum Company Inc Florida Drum Pensacola Florida Inland Steel Container Division of Inland Steel Company Inland Steel New Orleans Louisiana and Rheem Manufacturing Company Rheem Savannah Georgia 2Acopy of American National Standard Specifications for 55Gal onTight Head Drums DOT 17E ANSI Inpertinent part this publication reveals that the ocean shipping cube of the drums covered thereby is10715 cubideet The figure contained inthe standard shows the drums tomeasure 231532indiameter over rolling hoops and 34314 inoverall height Based upon these dimensions the resultant ocean shipping cube of adrum is10715 cubic feet 231532x231532x343 4or inconformity with Rule 12aof the conference tariffs 23x23x35equals 18515 cubic inches divided by1728 cubic inches per cubic foot equals 10715 cubic feet 3Acopy of the specification sheet of Florida Drum Inland Steel and Rheem These specification sheets indicate that the ocean shipping cube of the drums manufactured and sold bythese companies isrespectively 1072cubideet confonn toANSI Standards and 109meaning 109112 or 1075cubic feet 4Abrief prepared byattorneys for complainant The Commission inconsidering claims involving disputes astothe nature of cargo ifthe cargo has left the custody of the carrier before the claim isbrought and the cargo cannot bereexamined has traditionally imposed aheavy burden of proof oncomplainant InInformal Docket 283 1Western Publishing Company Inc vHapag LloydA DOrder served May 41972 the Commission stated the test iswhat claimant can now prove based onall the evidence astowhat was actually shipped even ifthe actual shipment differed from the bill oflading description Inrating asbipment the carrier isnot bound byshipper smisdescription appearing onthe bill of lading Likewise claimant isnot bound at least where the misdescription results romshipper sunintentional mistake or inadvertence But where the shipment has left the custody of the carrier and the carrier isthereby prevented from personally verifying claimant scontentions the claimant has aheavy ultimate burden of proof toestablish his claim emphasis added Itisreadily apparent there could have been nointent purpose or motivation of ultimate gain or advantage inthe claimant shipper sperpetration of the error underlying the claims Since the shipper serror was anunintentional mistake heisnot bound byhis erroneous declaration of cubic measurement On the shipment of 187 drums of industrial chemicals complainant was assessed



1124 FEDERAL MARITIME COMMISSION 2180 cuft545cuftXRate of 137 00M7466 50transportation charges paid 40Correct assessment 2001 cut ft50025 cuftXRate of 137 00M6853 43transportation charge 40Overcharge is613 07Complainant seeks anadjustment infreight charges which were assessed bythe carrier based onanunintentional and erroneous declaration bycomplainant of the cubic measurement of the cargo Therefore the heavy burden of proof requirement applies Itisbelieved complainant has met this requirement The carrier has interjected astatement tothe effect that hehas refused tohonor the subject claim onthe basis of Tariff Rule No 9inTariffFMC lOwhich requires that claims befiled within six months after date of shipment 3Complainant has supplied detailed specifications and data sufficient toestab lish the dimensions of the Sgallon drums itutilizes and the correct ocean shipping cube of 10715 cubic feet Itwas also determined that the declared excess cubic measurement was erroneous and unintentional Complainant istherefore awarded reparation inthe amount of 613 078ROLAND CMURPHY Settlement Officer May 24978 3The fOInplainl was filed with thil Commission within the lime limit specified bylllatulej and i1has been well elllbllshed bythe Commission th1carrier lISOocalled six month rule cannot act 10bar recovery of anothcrwi eleallltnRte overcharge claim insuch case tDM



FEDERAL MARITIME COMMISSION DOCKET No 7750NORTH CAROLINA STATE PORTS AUTHORITY INTERNATIONAL loNGSHOREMEN SASSOCIATION AFL CIO LOCAL 1426 INTERNATIONAL LONGSHOREMEN SASSOCIATION AFL CIO loCAL 1426 AWAREHOUSEMEN vDART CONTAINERLINE COMPANY LIMITED June 28979 The use of anintennodal through rate toabsorb the full cost of motor carrier transportation between the adjacent container pons of Wilmington North Carolina and Norfolk Virginia isanunjust and unreasonable device violative of sections 16and 17of the Shipping Act 1916 when the diverting carrier makes novessel calls at Wilmington the containerized cargo inquestion isfirst brought toWilmington from inland locations at shipper expense facilities available at Wil mington can adequately accommodate the divened cargo and notransportation efficiencies are created George JOliver for North Carolina State Pons Authority AACanoutas for International Longshoremen sAssociation AFL CIO Local 1426 Samuel Whitt for International Longshoremen sAssociation AFL CIO Local I426 AWare housemen Edwin Longcope and Frederick LShreves for Dan Containerline Co Ltd Martin AHecksher and Thomas PPreston for Delaware River Pon Authority et 01REPORT Richard JDaschbach Chairman Thomas FMoakley Vice Chairman James VDay Commissioner This isacomplaint proceeding brought byWilmington North Carolina port interests Complainants against the indirect or substituted service arrange ment offered byDart Containerline Company Limited Dart under itsFMC Tariff No 28Tariff No 28pertains exclusively tothe export carriage of unmanufactured tobacco incontainers Itstates that Dart has the option of serving Wilmington bydirect vessel call or byoverland service Dart has admitted however that itdoes not intend tosend ships toWilmington and isinfact offering anintermodal motor water service between Wilmington and BYTHE COMMISSION Commissioner Karl EBakke dissenting and issuing aseparate opinion Commissioner Leslie lKanuk dissenting IDart isacommon camer bywaler inthe foreign commerce of the United States The Complainants are Jthe North Carolina State Ports AulhorilY 2Local 1426 of the International Longshoremen sAssociation and 3Local 1426 AWarehousemen of the International Longshoremen sAssociation 11c
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1126 FEDERAL MARITIME COMMISSION Europe Complainants allege that this one commodity intermodal service will thereby unfairly divert cargo from Wilmington inviolation of sections 16and 17of the Shipping Act 1916 46VSC815 and 816 Vnder Tariff No 28Dart would accept containerized shipments of unman ufactured tobacco at the Port of Wilmington and pay motor carriers totransport this cargo toDart vessels calling at Norfolk Virginia anarea within the Port of Hampton Roads located some 236 highway miles tothe north Anocean bill of lading would beissued listing Wilmington asthe port of origin and applying the liability limitation of the Carriage of Goods bySea Act 46VSC1300 et seq tothe inland segment of itsroute Dart stariff rates from Wilmington and Norfolk would beidentical Accessorial charges at the two ports are basically equal The overland cost of moving acontainer of tobacco from Wilmington toNorfolk isapproximately 300 Dart srate for the ocean transportation of Wilmington cargo istherefore effectively 300 less than itsocean rate for Norfolk cargo All unmanufactured tobacco moving from Wilmington toEurope iscon tainerized Almost 32000 tons of such cargo passed through Wilmington in1977 Itrepresented 114of that port stotal exports Regular all water con tainer service isprovided toWilmington bySeatrain International SASea train and Polish Ocean Lines POL and vessel calls from these lines are highly important tothe economic position of Wilmington sport During 1977 Seatrain carried 27946 tons of tobacco in1449 containers POL carried 4031 tons in10Icontainers Because the tobacco carried byPOL ispurchased onbehalf of the Polish Government strade monopoly only the tobacco carried bySeatrain islikely tobediverted byDart soverland service Seatrain stobacco carryings represent about 10of Wilmington stotal export cargo and have anannual revenue potential tothe port of approximately 80000 00Seatrain provides adequate service tothe Port of Wilmington tomeet the needs of tobacco shippers and that port has adequate facilities for handling containerized tobacco ship ments sWilmington iscloser between 6and 66miles tomost of the major tobacco markets of North Carolina and Virginia than isNorfolk 1Dart and Seatrain offer aITariff No 28does noIlnvolve substiluted service asthai cerm isenerally undentood bythe Commission Substituted service occurs when acarrier makina Nauler vessol caUslo aport IIfaced with uneltpecled operatina conditions requiring the use of alternate service toh1lfill the carrier exillin carlO commitments Apori isapllce where actual transportation byocean going vessel beains or ends and not merely aplace POSHSIed with porffaclllliu S46CPR531 2madopted InReport and Order inDockotNo 764017RR1242Ftd RIg 54810 sBrQllyAustas oCOIW trExprrss 17SRR89IOO 1977 rtvd011 DlMr gfOlltuU 580 PU642 DCelr 1978 1Complainants also alle evioladona ohedion 8aflh Mel fhanl Marine Aet 1920 46USC867 Ullnulo not adminbtered bythe Federal Maritime Conunillion and which contains nospeciOc prohibitions inany event tAlthouah Tariff No 28has aSeptember 191977 effmive date Dart soverland service had not been implemenledat the time of the Inldal Decllion and maYltlll inactive Complainanll obtalritda preliminary injuncllon aainsl TariftNo 28from the United States Diserict COW Ifor 1MEastem Dilerict of NOC1h Carolina ponelln ltIOIution of the inltant FMC proc eedina Civil Action No 7773ClV 7served January 181978 Thii injunction WII dillolvedon February 151979 bythe United States Court of Appeals North CuroliM StUll Poru Authority vDart COmct Mr inr ComptlflY Lid 592 P2d149 4th eir 1979 noCommluion snlom1odallariff filin reulalions apply ththrouah routes of Ilnlcurien 15well lithe joint offerin sof more than one canier Because motor earriaa of aaric ultund prodUCIi isKempt from Int late Commerce Commission reulation Dart smotor water service from WllminatOn toEurope isnol conlidertd ohit lhrouah transportallon hut itilstill anlnlonnodal throuah route lubjecllO lhe requiremenlthat the ocean portion of lhe lhrough rate beseparatelYllaled InDart stariff 46CfR536 8tWlImin con inllalled amodern hlah speed conlliner crane InMay 1977 and was tohave expanded container storaae and handling facililies inplace byMay 1919 Wilmin lon lmajor disadvanta InattrIClina coRllinerized tobacco Ihipmenl8 illite absence of afour lane hiahwlY system between the major tobacco markets Ind ill docks 7SExhibil No IIanched asAppendix Ahereto The 12tobacco markets inquestion ate the most commercially significant to



NCSTATE PORTS ETALVDART CONTAINERLINE 1127 weekly service from Norfolk and Wilmington respectively Dart sservice reaches certain relevant European destinations afewdays sooner than Seatrain sbut any advantage inspeed isusually unimportant totobacco shippers because unmanufactured tobacco isnot atime sensitive commodity 8The largest single destination for unmanufactured tobacco leaving both Wilmington and Norfolk isHamburg Germany Containerized tobacco issensitive todifferences ininland transportation costs On January 191979 Administrative Law Judge Stanley MLevy Presiding Officer issued anInitial Decision denying the Complaint The Initial Decision relied heavily upon the Commission s1978 minilandbridge decisions particu larly upon the port diversion standards articulated inthe CONASA decision POSITION OF THE PARTIES JComplainants Exceptions tothe Initial Decision were filed byComplainants which argue that the Presiding Officer Lfailed tofind that Dart would not move containers through the Port of Wilmington 2failed tofind that Wilmington iscloser toeight of the twelve tobacco markets examined inthe proceeding 3erroneously applied the cargo diversion standards articulated inthe Com mission sCONASA decision tothe instant proceeding 4failed todistinguish the facts of the present case from those of the CONASA decision 5failed torecognize the continuing validity and present applicability of local absorption cases such asIntermodal Service toPortland Oregon 17FMC106 1973 Sea Land Service Inc vSouth Atlantic Caribbean Line Inc 9FMC338 1966 and City of Portland vPacific Westbound Confer ence 4FMB664 1955 6failed toplace upon Dart the burden of proving that unmanufactured tobacco incontainers isnot naturally tributary toWilmington 7failed toconsider the long term effects of cargo diversion onthe viability of carrier service toaport Wilmington but are nOI necessarily the sole source of unmanufactured tobacco shipments handled bythat port The market at Goldsboro North Carolina closed inearly 1978 BDart ssoutheastern sales manager testified thai some tobacco shipments are handled onanexpedited basis but that most tobacco isstored for ayear after arrival inEurope The record does not indicate thai tobacco iswarehoused inport terminal areas European consignees seeking special types oftcbaeee would therefore obtain itfrom warehouses located inthe major tobacco markets and would best save transit time bysending their cargo directly toNorfolk rather than using anintermodal routing through Wilmington heComnUssion has denied port diversion complaints based upon intermodal through rates between USEast Coast ports and the Far East Coundl ojNorthAmtricun Shipping Assol iUlions CONASA vAmtrican Prtsidtnl Lints Inc 18SRR774 1978 and between USGulf Coast pons and Europe PortojNtw Orltuns vStatrain lnttrnn ionnl SA18SRR763 1978 lnthesecases vessel calls were made at adifferent range of ports under adirect intennodal routing hundreds of miles shoner and several days faster than the all water route available through the complaining ports ItComplainants must believe insurricient emphasis was given tothis fact asitwas stipulated bythe panies and plainly stated inthe Initial Decision II1be Initial Decision discusses four of the twelve tobacco markets examined inthe proceeding and makes the accurate but diluted finding that Wilmington isanaverage of IImiles closer tothe major markets than isNorfolk Complainants urge that the findings bemodified tostate that the major tobacco markets are from 6to66miles closer toWilmington



1128 FEDBRAL MARlTIMB COMMISSION 2Intervenors On March 71979 the Delaware River Port Authority and related Philadelphia port interests filed aPetition toIntervene for the limited purpose of excepting tothe Initial Decision The Commission granted this petition onMay 91979 The intervenors espouse the same position asComplainants Their Exceptions are largely duplicative except that they include the broader policy argument that denial of the complaint would unduly concentrate shipping services at the Port of Norfolk and injure Wilmington sviability asacontainer port They also argue that the Presiding Officer erroneously concluded that Dart ssubstituted service would further the public interest and economic welfare of the entire nation 3Respondent Dart contends that the Initial Decision iscorrect inall respects Particular emphasis isgiven tothe fact that the Presiding Officer sfindings relating tothe naturally tributary status of the major tobacco markets were based upon Com plainants own evidence Dart argues that Tariff No 28must belawful because cargo originating at these markets isclearly tributary toboth Norfolk and Wilmington DISCUSSION The gravamen of any port equalization complaint iswhether aclass of shippers should bear certain costs which the carrier iswilling toassume toanalyze equalization practices interms of whether the carrier isassuming costs the shipper otherwise would have borne evades the issue Although intermodal transportation may not result inthe ocean carrier assuming aparticularly iden tified cost item for the shipper the incremental pricing theory ordinarily employed insuch cases clearly permits cost savings which are not experienced byport toport shippers Anocean carrier therefore absorbs elements of shipper cost whenever itpublishes ajoint through rate or aproportional rate which islower than itslocal rate IIAnabsorption isnot necessarily unlawful 13The question presented bythe instant case therefore isshould Dart bepermitted toabsorb the entire costs of transporting export tobacco tothe next closest compet ing port after the tobacco has arrived at Wilmington from inland points of origin The Commission recently held that the cargo diversion standards developed initsminibridge decisions are applicable tolocal port equalization practices aswell asequalization affecting ports indistant port ranges The fact that the CONASA standards apply toall cargo diversion complaints does not mean that all diver The COlI af bri lna carlO 101Mplace whlre ocean lIInIpOItIIion beirNl iCOIl far whieh Ihl Ihlpptr isfully IllpoOllble bsent some af wildon ofdall COIl bytho ocean carrier Specl 10CtIft mea which make dlrouah curt mort attracllve effeclively reduce the shipper Inlnd COItI IIThe Imnl absorpdon and qualluUon cenci 10beused Inllrehan bly 10dtKribl diversionary 8CllviU The choice of lerminolqy has Iinlt lfany subsllnllv liplrlCUl tInsuch maners each of which must beexamined onibown putic ular facts Srr 1nduJ SIftInItwtluttd 011111 SIqI U1132 Thcrt IItclOll porta 111Morwhnd City North Carolina but noc willi comparable mtaintr rorRtJ facililies Except when Tariff No 28Ippli Out pllCtl 1MCOlt or lIaftIpOninl tobIcco 10shiP 1I tEkle upon the shipper ItPlIl if1Wf JthtHlnd Ctllf frftfl fEqNtJIiZiJllml RIl fJlidPrtN tlCfsOnIIr Restrudurin Procetdhl 19SRR133 1979 50



NCSTATE PORTS ETALVDART CONTAlNERLlNE 1129 sionary practices are lawful These standards were designed toaccommodate and promote transportation improvements not toencourage unnecessary back hauling and other inefficiencies The burden of establishing whether unmanufactured tobacco incontainers isnaturally tributary toWilmington isupon the Complainants not upon Dart Itisunnecessary however for Complainants toprove the existence of aprecise zone from which tobacco would move only toWilmington Itissufficient that legitimate transportation factors consistently direct anidentifiable quantity of cargo from identifiable points of origin tothe Port of Wilmington Inland freight rates from the major Virginia North Carolina tobacco markets toNorfolk and Wilmington vary significantly because tobacco isanICC exempt commodity and shippers negotiate individualized rates with motor car riers 7Inany given case itmay cost more toship toWilmington than toNorfolk even ifWilmington isthe shorter haul Nonetheless itmust beassumed that there isaconsistent inland cost differential favoring Wilmington Other things being equal shippers would not otherwise send containerized tobacco toDart at Wilmington they would send ittoDart at Norfolk The very nature of Dart sintermodal service depends upon the fact that some unmanufactured tobacco will naturally move toWilmington That tobacco from the same or similar origins also moves consistently through the Port of Hampton Roads does not defeat Wilmington sclaim tonaturally tributary status astocargo which has already arrived at itsport One of the four criteria for determining whether cargo isnaturally tributary toaport isthe natural or geographical transportation patterns and efficiencies governing the proposed movement CONASA decision at 779 See generally Proportional Commodity Rates onCigarettes and Tobacco 6FMB48I960 Minibridge transportation allows cargoes originating within areasonable dis tance of East Coast port cities tobenefit from the natural transportation efficien cies of arail water movement through West Coast gateways Inthe instant case tobacco shippers are encouraged tobenefit from Wilmington sgeographic and inland rate advantages bydelivering European trade tobacco containers tothat port from destinations 60to200 miles away Dart then deprives Wilmington of these advantages bybackhauling this cargo toNorfolk agreater overland distance than the direct route without moving itsignificantly closer toitsultimate destination This inefficient practice would also result insubsidiza tion of the transportation costs of tobacco shippers which use Dart sWil mington service bythose similarly situated shippers which send their containers directly toNorfolk Inthis era of inflation and dwindling fuel resources ship pers carriers and the commerce of the United States are best served bycompeti ItInthis sense lltItrmodtJl sj10Ptwtland OrtRMI slIpra and Sta LatuJ SrYkv INSmith Allunlit Curihb anLim111 111 still reflect Conunil ion policy The ace holdings of the minibridge cases are not prece4ent for overland cosl ahsorptions jlJleaded 10aarKI colribulary from MaThy pons with adequate facilities for handling such cargo nInland rei tucosll from the IObKco markets toWilmington range between SI20 and 360 and between 140 and 330 toNorfolk Sllippet lJoc udinmoll of lbe 12markets can find at least one motor curler with Norfolk me that islower than another moIorcurier sWiln inJlOn rat eandv Cwrsu However fileS from Goldsboro Kinston and Smithfield North Carolina will generally belower toWilminJlOfl than toNorfolk bee use these thn emartets are somuch cIoser toWilmington Elthibil 101be ocher three crireri uehistoric car opattems inland Uatlsportalion rates and shipper cargo needs The record indicates that conWncriud lobacco has moved IhrouSh Wilrnin ton inconsistent quantities since 1972 lhlll Wilmingfon isinland rate favorable tocertain IobKco InllI bts Ind lMl Wilmin8lOn can accommodate cont ineriud lobacco shipments



1130 FEDERAL MARITIME COMMISSION jtion which increases productivity rather than competition based upon artificial shipper inducements 19Whatever the inland rate differential between aparticular tobacco market and Wilmington and between that market and Norfolk itiscansiderably less than the 300 cost of transporting acantainer 236 miles fromWilmingtan toNarfalk 2Vnder these circumstances Dart spayment af the full 300 toattract the business af shippers whO stand tosave anly same small fractian afthatamaunt isanunfair campetitive device This unfairness isaggravated bythe fact that Dart stariff applies toall cantainerized tabacca tendered at Wilmingtan regardless af itspaint af arigin The recard fails toshaw why itisnecessary far Dart tocampete far unman ufactured tabacca inthis manner 1I Althaugh Dart sintermadal service fram Wilmingtan may fail toachieve cammercial acceptance itisalsapassiblc that containerized tabacca issacast sensitive that the prospect af saving 40ar 50aninland transpartatian will cause the diversian af all Wihrtington spresent tabacca business afull 10af that part sexpart cargO The CONASA stand ards dOnat require that apart actually suffer asubstantial lass af cargO befare remedial actian may betaken The clear possibility af substantial harm issufficient Such apossibility exists when asubstantial quantity af cargO issubject toanunfairdiversianary practice The expart tabacca subject toDart sTariff NO28represents asubstantial quantity af Wilmington scargO Diversian af naturally tributary cargO cannat bejustified simply because acarrier makes abusiness decisian nat tocampete head anwith carriers which serve aparticular part bydirect vessel call Inthe present case Dart cantended that itsaverland service fram Wilmingtan was justified because the cantainerized tabacca Seatrain carried fram Wilmingtan in1977 cauld betransparted byDart at cansiderablyless expense byusing amatarcarrierratherthan afeeder barge ar direct cantainership call This single cammadity analysis anly emphasizes the unfairness of Tariff NO28tothase carriers which dainvestin aUwater service toWilmingtan Adiverting carrier mustdemallsttate mare than the attractiveness af certain cargaes at effectively lower ocean rates Dart hasnat proven that the cast aperatianal and campetitive characteristics of serving Wilmingtan make regular cantainership service tothat part inherently unreasanable Accardingly the Calnrnissian cancludeS that Dart sFMC Tarlff NO28isunduly preferential andimjustly discriminatory within the meaning af sectians 16and 17of the Shipping Act 1916 THEREFORE ITISORDERED That the complaint afthe North Caralina State Ports Authority and Internatianal Longshoremen sAssaciation rsgranted and ITISFURTHER ORDERED That Dart Containerline Campany Limited sFMC Tariff NO28iscancelled and jIAdiffmnl iluBtion would beprtHnttd ifDut wert 10compoli for NMCuoliria IObl obyopenly adjullin ltlNorfolk ratel rather than publi hln ftQljltoul WilmJnl10ll rateS InMy event itWQ ldfICIll 1I for Dart topubli bpolnl topoint Inlennodlll orlff from IbI major cmllUu faEurope 1O1Invlll Vir lnil 10Hmbolr Otrmaoy IIEll cludlnl OoldtborO the reltesl toaraphic 1differentialla 66miles Infavor of WilminJtOn IDan appnnlly devised ill inefficlenl trianaular roule bec auM of atrlc lionl inU5North Allantle conference alroemenls 10which DIn ilaparty SFebruary tiJ978 Pelllion for Declaratory Order al 4wherein Dart ItalHlhat itilanindtpendtnl operator al WilmlnalOn bul aconference operalor al Norfolk 21FMC



NCSTATE PORTS ETALVDART CONTAINERLINE 1131 ITISFURTHER ORDERED That Dart Container ine Company Limited cease and desist from publishing tariffs or offering transportation between the Port of Wilmington North Carolina and European destinations whereby con tainerized tobacco iscarried overland at Dart sexpense from Wilmington North Carolina tovessels calling at Norfolk or other areas within the Port of Hampton Roads Virginia Provided that any cargo which has been already accepted byDart at Wilmington but not yet delivered toitsEuropean destination may besotransported 8FRANCIS CHURNEY Secretary
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APPENDIX A

MILBAGB

TO

Wilmington NC

202

112
89

117
158
85

163
134
110
132
117
148

FROM

Morehead City NC

223
93
92
80

163
67

171
115

113

130
118

79

Norfolk VA

191
131

160
123
137
151
145
116
161
153
134
114

DanviUe VA
Iannville NC

Goldsboro NC

GreenviUe NC
Henderson NC

Klnston NC

Oxford NC

Rocky Mount NC

Smithfield NC
Wendell NC
Wilson NC
Williamston NC

And From

Wilmington NC 102

North Carolina State Ports Authority
236

Commissioner Karl E Bakke dissenting
In my view the Administrative Law Judge s analysis of the facts of record and

applicable law is sound and should have been adopted
The majority in choosing to do otherwise have sought to substitute an ivory

tower regulatory theory for pragmatic commerical judgment This rather

surprises me given the dispositon of my esteemed colleagues to joining con

sistent and legitimate criticism of the Department of Justice for precisely that

presumption
Significant and fatal inconsistences in themajority ueasoning are apparent

They observe that A different situation would be presented if Dart were to

compete for North Carolina tobacco by openly adjusting its Norfolk rates

i t would be most appropriate for Dart to publish a true point to point
intermodaltariff from the major tobacco markets to Europe Report p 12

n 19 So much at the majority s own hands for the naturallytributory cargo

theory that the majority seek to resurrect for purposes of this case

They imply that by underwriting the backhaul cost from Wilmington to

Norfolk Dart is prejudicing Seatrain s ability to compete for handling that cargo
out of Wilmington Report p 12 Yet the commercial reality of the competi
tion involved is ignored If it costs Dart 300 per box to move the export tobacco

cargo to Norfolk Seatrain ought to be able to adjust its rate out of Wilmington
downward by an amount sufficient to retain a competitive price advantage which

could even be less than the net cost basis of Dart s backhaul to Norfolk

Would the majority view such a rate adjustment by Seatrain as unjustly dis

criminatory as to Dart if the lower ocean freight cost to shippers were to divert

tobacco from Norfolk to Wilmington
They imply that Dart is required to demonstrate that it is necessary to

compete for unmanufactured tobacco in this manner Report p 12 Balder

I

1

I

1
I

1



NCSTATE PORTS ETALVDART CONTAlNERLlNE 1133 dash Ifimagination or innovation incompetitive mechanisms must benecessary before itwill bepermitted the free enterprise system isdead They cite dwindling fuel resources incondemning Dart sbackhaul from Wilmington toNorfolk Report p12yet observe that Dart has not proven that the cost operational and competitive characteristics of serving Wilmington make regular containership service tothat port inherently unreason able Report p14The record clearly demonstrates the contrary for the cargo here involved which isthe only issue before the Commission itismanifest that the bunkerage consumption alone for direct pick upat Wilmington rather than Norfolk would beprohibitive Inshort Iview the majority decision asaclassic of rationalization rather than of the ratiocination that one might reasonably expect of aquasi judicial body Commissioner Leslie Kanuk dissenting Iwould adopt the Initial Decision and agree with the points raised inCommissioner Bakke sdissent SFRANCIS CHURNEY Secretary



FEDERAL MARITIME COMMISSION DoCKET No 794SOL SPITZ COMPANY INC VAMERICAN PRESIDENT LINES LTD NOTICE June 281979 Notice isgiven that noappeal has been filed tothe May 151979 order of dismissal inthis proceeding and the time within which the Commission could determine toreview that order has expired No such determination has been made and accordingly the order of dismissal has become administratively final SFRANCIS CHURNEY Secretary i1i
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FEDERAL MARITIME COMMISSION No 794SOL SPITZ COINC vAMERICAN PRESIDENT LINES LTD Finalized onJune 281979 Merel GNissenberg of Nissenberg Nissenberg for Complainant JDonald Kenny of Kenny Finan for Respondent NOTICE OF 1WITHDRAWAL OF COMPLAINT 2DISCONTINUANCE OF PROCEEDING InDocket No 7837Rene DLyon Co Inc vAmerican President Lines Initial Decision of Administrative Law Judge Charles EMorgan served April 161979 19SRR 213 footnote 2page 1states Another proceeding inwhich the issues appear tobesimilar isNo 794Sol Spitz vAmerican President Lines Ltd Aletter from counsel for the complainant dated and postmarked San Diego California May 101979 received May 141979 stated inter alia Subsequent tothe decision handed down inthe case of Rene DLyon Inc vAmerican President Lines Ltd Docket No 7837the Complainant inDocket No 794Sol Spitz Co Inc has decided todismiss itsComplaint and has agreed with Respondent American President Lines toterminate the said proceed ings with each side tobear itsown costs Accordingly Iamenclosing herewith the original of astipulation incorporat ing the above terms and signed for said parties bythe attorneys therefor STIPULATION ITISHEREBY STIPULATED byand between SOL SPITZ COINC and AMERICAN PRESIDENT LINES LTDbyand through the parties respective attorneys that the Complaint inthe matter of SOL SPITZ COINC vAMER ICAN PRESIDENT LINES LTD Docket No 794bedismissed and the entire action terminated each party tobear itsown costs DATED May 71979 sMerel GNissenberg MEREL GNISSENBERG Anomey for Complainant SOL SPITZ COINC
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1136 FEDERAL MARITIME COMMISSION IsJDOfUlld Kenny IJDONALD KENNY Attorney for Respondent AMERICAN PRESIDENT LINES LTD DISCUSSION The complainant has decided todismiss itscomplaint Letoremove ittotake itaway from the Commission without any further hearing Itisfound and concluded that the complainant has this right Itiscommendable that the Initial Decision of Judge Morgan inthe Lyon Co case supra aided and abetted counsel sdecision todismiss the complaint herein The stipulation above of counsel also helps clarify the termination of the entire action Upon consideration of the above the Presiding Administrative Law Judge finds and concludes inaddition tothe findings and conclusions hereinbefore stated 1Dismissal of the complaint bythe complainant isaccepted and approved 2Termination of this proceeding isapproved Wherefore itisordered subject toreview bythe Commission asprovided inthe Commission sRules of Practice and Procedure that AThe complaint inthis proceeding beand hereby isdismissed inconformity with complainant sdecision sotodoBThis proceeding beand hereby isdiscontinued DATED May 81979 5WILLIAM BEASLEY HARRIS Administrative Law Judge May 151979 jj



FEDERAL MARITIME COMMISSION DOCKET No 7170DELAWARE RIVER PORT AUTHORITY ETALvUNITED STATES LINES INC ETALDOCKET No 7313DELAWARE RIVER PORT AUTHORITY ETALvSEATRAIN LINES INC NOTICE June 281979 Notice isgiven that noappeal has been filed toIhe May 151979 order of dismissal inthis proceeding and the time within which the Commission could determine toreview that order has expired No such determination has been made and accordingly the order of dismissal has become administratively final SFRANCIS CHURNEY Secretary
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FEDERAL MARITIME COMMISSION No 7170DELAWARE RIVER PORT AUTHORITY ETALvUNITED STATES LINES INC ETALNo 7313DELAWARE RIVER PORT AUTHORITY ETALvSEATRAIN LINES INC 1MOTION TOWITHDRAW COMPLAINTS GRANTED PROCEEDINGS DISCONTINUED IjFinalized onJune 28979 Complainants Delaware River Port Authority and six other complainants representing Philadelphia interests Ihave filed amotion seeking permission towithdraw their complaints inthese two proceedings Complainants assert that because of the long passage of time inconnection with acompanion Commission investigation Docket No 733Sntermodal Service of Containers and Barges at the Port of Philadelphia etc which was discontinued byorder of the Commission served January 21979 they are nolonger inaposition toproceed toahearing ontheir complaints witnesses having become unavailable and evidence having become stale or unavailable astothe events described inthe old complaints They seek towithdraw their complaints without prejudice and have obtained the concurrence inthis request from the only two respondents remaining inthe cases United States Lines Inc and Seatrain Lines Inc However these two respondents disassociate themselves from the lengthy statement of reasons IThe other silt complainlnu are inDocket No 7313and except for the Orealer Philadelphia Chamber of Commerce are also complain nuinDocke1 No 7170The sill are Philadelphia Port Corporation Port of Philadelphia Marine Terminal Association Philadelphia Marine Trade Association Cil of Philadelphia IlAPhiladelphia District Council and the Orclller Philadelphia Chamber of Commerce 1IHi c
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DELAWARE RIVER PORT AUTHORITY VUSLINES ETAL1139 which complainants advance insupport of their motion having advised comp lainants counsel that while not objecting towithdrawal of the complaints without prejudice respondents donot concur inthe supporting statement Ifcomplainants wish towithdraw their complaints for whatever reasons there isnoauthority of which Iamaware which would require that they continue tolitigate or that the case must continue under the circumstances which now exist Accordingly the motions towithdraw the complaints are granted and these proceedings are discontinued May 151979 SNORMAN DKLINE Administrative Law Judge



FEDERAL MARITIME COMMISSION DoCKET No 7920CSGREENE AND COMPANY INC vSEA LAND SERVICE INC NOTICE June 281979 Notice isgiven that noexceptions were filed tothe May 231979 initial decision inthis proceeding and the time within which the Commission could determine toreview that decision has expired No such determination has been made and accordingly the initial decision has become administratively final SFRANCIS CHURNEY Secretary 1
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FEDERAL MARITIME COMMISSION No 7920CSGREENE AND COMPANY INC vSEA LAND SERVICE INC Finalized onJune 281979 Reparation granted Glenn Weisenberger for CSGreene and Company Inc JMRidlon for Sea Land Service Inc INITIAL DECISION OF JOHN ECOGRA VEADMINISTRATIVE LAW JUDGE CSGreene and Company Inc holder offreight frwarder license FMC No 927 seeks the recovery of alleged overcharges inthe amount of 6373 29from Sea Land Service Inc acommon carrier bywater subject tothe Shipping Act 19I6Greene alleges that Sea Land violated section I8b3of the Shipping Act byimposing animproper freight rate ontwo shipments of carbon paper which were carried bySea Land from New Orleans Louisiana toRotterdam Holland Greene requests that claim behandled bythe shortened procedure allowed under Subpart Kof the Commission sRules of Practice and Procedure 46CFR 502 181 et seq Sea Land has consented tothe shortened procedure The basis for Greene scomplaint isthat Sea Land applied the rate for carbon paper tothe cargo inquestion when inactuality the shipment was made upof electrostatic masters Itappears from the record here that the erroneous descrip tion was made byGreene who prepared the bill of lading Inany event Sea Land using the description onthe bill oflading applied the Paper NOSrate since the Gulf European Freight Association Tariff No 2FMC 2had nospecific commodity rate for carbon paper The NOSrate 159 52WMwas applied and resulted infreight charges of 9297 22Greene paid the charges and then billed the ABDick Company Greene sprincipal for the same amount ABDick however deducted 6373 29from Greene sbill onthe ground that IThisdecWon will become the decision oFtheCommission inthe absence of review thereof bythe Commission Rule 227 Rules of ond re46CPR OU17 IInbrief Subpart Kprovided for the decision of IIcase onthe complainl affidavit and memorandum of lawbythe complainant and lhe answer and memorandum of 5pondenl No oral hearings are contemplated 1141
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1142 FEDERAL MARITIME COMMISSION IGreene had misdescribed the shipment ascarbon paper when itwas infact ashipment of Electrostatic masters By letter dated August 281978 Greene sought torecover the overcharges from Sea Land The letterassigned the Overcharge Claim number 6187 051 and had attached toitassupporting documents ICopy of Standard Overcharge Claim ICopy of Shipper sExport Declaration ICopy Shipper sCorrected Export Declaration ICopy your Sea Land sl BIL 031 717434 dated 40877ICopy Shipper sCommerciallnvoicelPacking List The letter closed byrequesting Sea Land toacknowledge the complaint and inform Greene of itsdisposition The claim was submitted some 16months after date of shipment Inaletter dated October 231978 Sea Land told Greene that itwould appear that your claim isindeed inorder However further review of the claim indicated that the claim for adjustment of freight charges was filed onAugust 291978 asopposed tothe sailing date of the vessel April 71977 Sea Land then noted that Original page 70of the Gulf European Freight Associa tion Tariff No 2prohibited Sea Land from processing the claim Sea Land then respectfully declined any responsibility for payment of the claim Greene then filed this complaint On the basis of the foregoing Greene alleges inaddition tothe already noted 18b3violation thatRu 18violates section 17of the Shipping Act because itprovides for anunjust and unreasonable practice inthe adjustment of claims The fact that the Association itself isnot aparty aside the Commission has consid ered this socalled six month rule onseveral past occasions and has refused tofind itinviolation ofseetion 17See egTime Limit onOvercharge Claims 10FMC11966 Proposed Ru7e Time Limit onFiling Overcharge Claims 12FMC298 1969 As for the alleged violation of section 18h3Sea Land neither admits or denies that ithas colllIl1iUed jlviolation Sea Land does admit however that the claim isaccurate with appropriate mathematical corrections The record before me indicates that the commodity aClUally carried bySea Land was elec1rostatic masters and that tlle rate which shouJd have been applied was that found on9th Rev Page 98Gulf Euiopean Freight Association Tariff No 2for electrOstaticpaper inrolls etc Itherefore find that Sea LlIlld bas violated section 18b3otthe Shipping Act IAlthoughOreene described the shipme tascarbon paper onthebill oOading ABDick the shipper described Jlhlprnertua elcarostatic masters onitsown Shipper sInvoice andPacking listi AdditionalLy the record contains aspecifica tion sbeet put out byABDfckwhichdellWllstrates thatthe term electrostatic masters asused bythat company means the same thing aselectrostatic copy paper inroUs etc asset out inthe Association tariff Finally there isinthe The leeter and supportio documents wore IttaChed 10the eomplaint Ahlblta 4The ccrred flte ror leetroIlatic mptera Ieeleettollltic copy pipet insheetl or rolli incanOl1l onpallett inbOUie toboule conlAlllln minimum 18tont percontainerJ wu 8115ABDrchmmtOU11tappJled arete of 8015Ullnl the S81 15rale the comot rate die overcbara WI8 56331 29Afindln of aviolation ilanectllll Yprerequllitelo anaward of ieparltion under lICtion 22even where IShere the rapondenl was justified inrelylnl onthe delCription of the bill of IIdlna



CSGREENE VSEA LAND 1143 record anaffidavit byEdward Pudlo aSenior Traffic Specialist for ABDick which affirms that the shipment inquestion consisted of electrostatic masters Thus the complainant has shown byapreponderance of the evidence that the commodity shipped was electrostatic masters Accordingly Sea Land Service lnc isordered topay asreparation toCSGreene and Company Inc the sum of 6337 29Upon notice from complainant that payment has been received the case will bedismissed SJOHN ECOGRA VEAdministrative Law Judge WASHINGTON DCMay 181979 USGOVERNMENT PRINTING OFFICE 1981 322 571




