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FEDERAL MARITIME COMMISSION

DOCKET No 79 56

MCGIFFIN COMPANY INC V ELLER COMPANY INC
PETITION FOR A DECLARATORY ORDER

NOTICE OF WITHDRAWAL OF PETITION

July 5 1979

Notice is given that the petition for declaratory order initiating this proceed
ing has been withdrawn and accordingly the proceeding is hereby discontinued

5 FRANCIS C HURNEY

Secretary
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RULES OF PRACTICE AND PROCEDURE 3

privilege authority use franchise license permit certificate registration or

similar thing of value or utility performed furnished provided granted pre
pared or issued by any Federal agency to or for any person shall be
self sustaining to the full extent possible In order to bring about the accom

plishment of this objective Title V authorizes the head of each agency to

prescribe by regulation such fees and charges as he shall determine to be
fair and equitable taking into consideration direct and indirect cost to the

government value to the recipient public policy or interest served and other

pertinent facts

This enabling legislation also provides that the fees and charges shall be as

uniform as practicable and subject to such policies as the President may
prescribe On September 23 1959 the Bureau of the Budget now the Office
of Management and Budget issued Circular No A 25 which sets forth

general policies for developing a fair equitable and uniform system of charges
for certain government services and property so as to implement the applicable
provisions ofTitle V Essentially Circular No A 25 requires that a reasonable

charge be made to each recipient for a measurable unit or amount of Federal
Government service from which he derives a benefit in order that the Govern
ment recover the full cost of rendering that service The Circular further calls
for a periodical reassessment of costs with related adjustment of fees if

necessary and the establishment of new fees where none exists

Two comments were received in response to the Notice of Proposed Rule
making The National Capital Area Paralegal Association objects to the estab
lishment of a fee for processing applications of non attorneys to practice before
the Commission proposed 50343 h Mr Wade S Hooker an attorney who
practices before the Commission has commented on the rise in the charge for

subscription to Commission issuances in formal proceedings proposed section
50343 d 1

The Commission proposed to establish a fee of 10 for processing applica
tions of nonattorneys for admission to practice The Association argues that
such a fee discriminates against nonattorneys in favor of attorneys who need

only certify that they are a member in good standing ofa state or Federal bar
The Association further questions whether nonattorneys should be required to

apply for admission at all We disagree with the position expressed by the
Association An attorney in good standing has already been examined as to

professional ability and personal qualifications On the other hand a non

attorney applicant may be totally unknown to the Commission The Commis
sion has a duty to assure that persons appearing before it are qualified to

represent others Under the circumstances the requirement for application for
admittance is appropriate and the assessment of amodest fee for processing the

application is proper under Title V

Mr Hooker expresses surprise that the charge for the subscription list
should rise from 30 to 175 annually since the existing price was established
on February 25 1975 In point of fact the 30 fee was established in 1965
and costs associated with providing the service have escalated considerably
since then The most recent survey by the Commission shows the cost ofservice



4 FEDERAL MARITIME COMMISSION

to be slightly in excess of 200 We have set the revised fee at 175 in

acknowledgement of the public interest standard of Title V
In light of the foregoing we have determined to publish the final rules as

they were proposed
Therefore pursuant to the provisions of section 4 of the Administrative

Procedure Act 5U S C 1553 and Title V of the Independent Offices Appro
priations Act of 1952 31 U S C 1483 a as implemented by Budget Cir
cular No A 25 dated September 23 19 9 and Rule 52 of the Commission s
Rules of Practice and Procedure 46 C F R 1502 52 Parts 502 and 503 of
Title 46 Code of Federal Regulations are amended as set forth hereinafter
I Subpart E ofPart 503 Title 46 ofthe Code of Federal Regulations is revised
to read as follows

SUBPART E FEES

1503 41 Policy and Services Available
Pursuant to policies established by the Congress the Government s costs

for special services furnished to individuals or firms who request such service
are to be recovered by the payment of fees Act of August 31 1951
5 U S C 1140

a Upon request the following services are available upon the payment of
the fees hereinafter prescribed
I Copying records documents
2 Certification of copies of documents
3 Records search

b Fees shall also be assessed for the following services provided by the
Commission
I Subscriptions to Commission publications
2 Placing one s name as an interested party on the mailing list of a

docketed proceeding
3 Processing nonattorney applications to practice before the

Commission

150342 Payment of fees and charges
The fees charged for special services may be paid through the mail by check

draft or postal money order payable to the Federal Maritime Commission
except for charges for transcripts of hearings Transcripts of hearings testi
mony and oral argument are furnished by a nongovernmental contractor and
may be purchased directly from the reporting firm

1 50343 Fees for services
The basic fees set forth below provide for documents to be mailed with

postage prepaid If copy is to be transmitted by registered certified air or

special delivery mail postage therefor will be added to this basic fee Also if
special handling or packaging is required costs thereof will be added to the
basic fee

AlIenttnce hu been added to 1503 430 to clarify the latent of the propoIOd rule to chifive centl per papP UI cost of
1Crvkewhen copyina ill perfonned by Commilalon penonnel
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a Photo copying of records and documents performed by requesting party
wil1 be available at the rate of five cents per page one side limited to
size 8 1 4 X 14 or smaller

b The certification and validation with Federal Maritime Commission

seal of documents filed with or issued by the Commission will be
available at 3 for each such certification

c To the extent that time can be made available records and information
search and or copying will be performed by Commission personnel for
reimbursement at the following rates Any such charges are in addition
to a five cent per page charge for copies provided
I By clerical personnel at a rate of S per person per hour
2 By professional personnel at an actual hourly cost basis to be

established prior to search
3 Minimum charge for record and information search S
4 Minimum charge for copying services performed by Commission

personnel 1
S Exceptions No charge for copying or searching wil1 be made for

providing a single copy of a tariff page on file with the Commission

d Annual subscriptions to Commission publications for which there are

regular mailing lists are available at the charges indicated below for
calendar year terms Subscriptions for periods ofless than a full calendar
year will be prorated on a quarterly basis No provision is made for
refund upon cancellation of subscription by a purchaser
I Orders notices rulings and decisions initial and final issued by

Administrative Law Judges and by the Commission in all formal
docketed proceedings before the Federal Maritime Commission are

available at an annual subscription rate of 17 S
2 Final decisions only issued by the Commission in all formal dock

eted proceedings before the Commission are available at an annual

subscription rate of SO
3 General Orders of the Commission are available at the following

rates I initial set including all current General Orders for a fee of

12 S0 and 2 an annual subscription rate of 2 for all amendments
to existing General Orders and any new General Orders issued

4 Exceptions No charge wil1 be made by the Commission for notices
decisions orders etc required by law to be served on a party to any
proceeding or matter before the Commission No charge will be

made for single copies of the above Commission publications indi

vidually requested in person or by mail In addition a subscription
to Commission mailing lists will be entered without charge when

one of the following conditions is present
i The furnishing of the service without charge is an appropriate

courtesy to a foreign country or international organization
ii The recipient is another governmental agency Federal State

or local concerned with the domestic or foreign commerce by
water of the United States or having a legitimate interest in

the proceedings and activities of the Commission
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iii The recipient is a college or university
iv The recipient does not fall into paragraphs d 4 i ii or

ill of this section but is determined by the Commission to be

appropriate in the interest of its program
e To have one s name and address placed on the mailing list of a

specific docket as an interested party to receive all issuances per
taining to that docket cost 53 per proceeding

f The Commission publication entitled Automobile Manufacturers
Measurements is available on a fiscal year subscription basis in
cluding any supplements issued during the fiscal year in which
purchased for a fee of 55

g Looseleaf reprint of the Commission s complete current Rules of

Practice and Procedure for an initial fee of 52 50 Future amend
ments to the reprint are available at an annual subscription rate of

5150
h Applications for admission to practice before the Commission for

persons not attorneys at law must be accompanied by a fee of 510
pursuant to i502 27 of this Chapter
iUpon a determination by the Commission that waiver or reduction

of the fees prescribed in this section is in the public interest because
the information furnished has been determined to be of primary
benefit to the general public such information shall be furnished
without charge or at a reduced charge at the discretion of the

Commission
U Additional issuances publications and services of the Commission

may be made available for fees to bedetermined by the Managing
Director which fees shall not exceed the cost to the Commission for
providing them

II The second sentence of 46 C FR i502 27 is amended to read as follows

Applications by persons not attorneys at law for admission to practice
before the Commission shall be made on the forms prescribed there
for which may be obtained from the Secretary of the Commission
shall be addressed to the Federal Maritime Commission Washington
D C 20573 and shall be accompanied by a fee as required by i 50343 h

of this Chapter
By the Commission

1

8 FRANCIS C HURNEY
Secretary
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DOCKET No 79 5

LEONARD T BUTLER D B A MANUFACTURERS FORWARDING
INDEPENDENT OCEAN FREIGHT FORWARDER APPLICATION AND

INTERMODAL SALES INC
POSSIBLE VIOLATIONS OF SECTIONS IS AND 18 b 3

NOTICE

July 11 1979

Notice is given that no exceptions have been filed to the June S 1979 initial
decision in this proceeding and the time within which the Commission could
determine to review that decision has expired No such determination has been
made and accordingly that decision has become administratively final

S FRANCIS C HURNEY

Secretary
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No 79 5

LEONARD T BUTLER D B A MANUFACTURERS FORWARDlNG

INDEPENDENT OCEAN FREIOHT FORWARDER APPLICATION AND

INTERMODAL SALES INC POSSIBLE VIOLATIONS OF

SECTIONS 15 AND 18 b 3

Finalized July 11 979

Violations of sections 15 and 18 b 3 of Shipping Act 1916 found

Because of violations and lack of showing of mitigation to warrantgranting of license as indepen
dent ocean freight forwarder upon this record the application is denied

Thomas E Durkin
Jr

for respondent applicant
Joseph Slunt Deana E Rose and J Rabert Ewers Director of Commission s Bureau of Hearing

Counsel for Hearing Counsel

INITIAL DECISION I OF WILLIAM BEASLEY HARRIS
ADMINISTRATIVE LAW JUDGE

This is a proceeding in which an independent ocean freight forwarder license

is sought by Leonard T Butlerd b a International Sales Inc Investigation of
the application raised possible violations of sections IS and 18 b 3 of the

Shipping Act 1916

The Presiding Administrative Law Judge takes official notice that the orig
inal application dated November 22 1977 sought a license for Leonard T

Butler d b a Transmodal Forwarding Company The Commission began its

investigation
After mesne process an amended application dated May 15 1978 wasfiled

and license was sought for Leonard T Butler d b a Manufacturers Forward

ing to be established
Pursuant to section 510 8 of the Commission s General Order 4 46 C F R

5510 8 the Commission on October 30 1978 advised Leonard T Butler
d b a Manufacturers Forwarding of its intent to deny the application for the

I This decllon will become the decision of the Commiasion in abtonoe of review thereof by the Commission Rule 227 Rules

of PraClioe nd Procedura 46 CF R 1502227

mharris
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reasons set out hereinafter In accordance with General Order 4 an appli
cant may within 20 days of receipt of such advice request a hearing on the
application

By letter dated November 6 1978 Leonard T Butler d b a Manufacturers
Forwarding requested the opportunity to show at a hearing that the denial of
the application is unwarranted

On January 24 1979 the Commission served the instant Order ofInvestiga
tion and Hearing published in the FederalRegister January 29 1979 Vol 44
No 20 pages 5713 5714 It indicates that during the course of the Commis
sion s investigation of Leonard T Butler d b a Manufacturers Forwarding
information was received possibly indicating that

1 Intermodal Sales Inc of which Mr Butler is President and majority stock
holder under the trade name Intermodal Services Inc maintains with the
Commission an NVOCC tariff as required by section 18 Shipping Act
1916 Evidence deduced in the course of the investigation appeared to
demonstrate that Intermodal Services Inc violated section 18 b 3 Ship
ping Act 1916 46 V S C 817 on at least eleven of the nineteen ship
ments it handled during the period January 15 1978 through May 12 1978
in charging demanding or collecting a greater lesser or different compensa
tion for the transportation of property than the rates and charges specified
in its tariff on file with the Commission

2 Intermodal Sales Inc d b a Intermodal Services Inc appeared to violate
section 15 Shipping Act 1916 46 V S C 814 in that it and Seaway
Express Lines a vessel operating common carrier by water entered into an

exclusive non competitive cooperative working agreement subject to the

filing and approval requirements of the aforementioned section 15 imple
menting that agreement in carrying out its terms without the pre requisite
Commission sanction

In view of the above Leonard T Butler 52 owner and President of
Intermodal Sales Inc would appear to lack the fitness to properly carry on the
business of forwarding and to conform to the provisions of the Shipping Act
1916 and the requirements rules and regulations of the Commission issued
thereunder as required by section 44 and the Commission s Rules and Regula
tions issued pursuant to section 44 of the Shipping Act 1916

The Commission ordered that pursuant to sections 15 18 b 22 and 44
46 US C U814 817 821 and 841 b of the Shipping Act 1916 and

section 510 8 of the Commission s General Order 4 46 C F R 510 8 it be
determined

1 Whether lntermodal Sales Inc d b a Intermodal Services Inc has violated
section 15 Shipping Act 1916 by entering into an exclusive non competitive
cooperative working agreement with Seaway Express Lines without the

prerequisite Commission approval
2 Whether Intermodal Sales Inc d b a Intermodal Services Inc has vio

lated section 18 b 3 Shipping Act 1916 by transporting property at rates
and charges otherthan those specified in its tariffon filewith the Comission
and
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3 Whether in light of the evidence adduced pursuant to the foregoing issues
together with any other evidence adduced Leonard T Butler d b a

Manufacturers Forwarding possesses the requisite fitness within the mean

ing of section 44 b Shipping Act 1916 to properly carry on the business
of forwarding and to conform to the provisions of the Shipping Act 1916
and the requirements rules and regulations of the Commission issued
thereunder

The named respondents herein are 1 Leonard T Butler d b a Manu
facturers Forwarding and 2 Intermodal Sales Inc

By notice served January 30 1979 a prehearing conference was scheduled
for Thursday February 22 1979 Counsel for respondent telephoned the Pre
siding Administrative Law Judge on February 16 1979 pleading he was on

call for cases in his own jurisdiction and requested a postponement By notice
served the former date which was preceded by telephone notice to all parties
on February 16 1979 of the change the prehearing conference was re

scheduled and held on Monday February 26 1979 The official stenographic
transcript thereof consists of 12 pages Hearings began and concluded on

Monday March 12 1979 The transcript of the hearing consists of 50 pages
The total pages of transcipt are 62 Two 2 exhibits were introduced and
received into evidence The briefing schedule developed was 1 opening brief
of respondent applicant to befiled on April 9 1979 Tr of Hearing at 48 line
25 change 1978 to 1979 2 Hearing Counsels reply briefto be filedon April
23 1979 and 3 the closing brief of respondent applicant to be filed on

May 7 1979 Tr 49
The opening brief of respondent applicant was received in the Commission

on Aprilll 1979 it had been mailed by Registered Mail No 854603 from
Newark New Jersey on April 6 1979 Hearing Counsels Reply Brief was

received in the Commission on April 23 1979 On May 10 1979 the Presiding
Administrative Law Judge received from counsel for the respondent applicant
a letter dated May 8 1979 stating inter alia Iacknowledge receipt of the
Brief of Hearing Counsel and Iwould respectfully advise that Ido not see the
need for any further submissions

Hearing Counsel in its brief proposed 18 findings of fact Brief at 3 to 5
The respondent applicant s brief proposed no findings of fact Hearing Coun
sels requests upon consideration are granted in substance or denied as shown
in the following section entitled Facts

The transcript of testimony and exhibits together with all papers and re

quests filed in this proceeding constitutes the exclusive record for the finding
of facts and for decision Rule 169 46 C F R 5502 169

FACTS

1 Intermodal Sales Inc a sales agency and marketing arm for various
carriers Tr 36 does business as Intermodal Services Inc It was founded in
1971 72 by Leonard T Butler Intermodal Services Inc has on file with this
Commission NVOCC Freight TariffNo 1 the original effective date of the
tariff was October 2 1976 between United States Atlantic Gulf and Pacific
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Coasts Puerto Rico Hawaiian and Alaskan Ports The tariff is worldwide The
Issuing Officer of the tariff of Intermodal Sales Inc is Leonard T Butler
1st Revised Title Page effective November 21 1978

2 Intermodal Sales Inc a corporation of the State of New Jersey Exh I
Attachment A page I admitted it is stipulated all demands for admission of
Exh I are acknowledged in the affirmative Tr 4 its officers are

Leonard T Butler President and 52 shareholder of the company
Reuben Klein Executive Vice President and 48 shareholder of the

company
Marilyn T Butler Secretary and holder of no stock interest therein

3 Intermodal Services Inc issued the following bills of lading under which

shipments were carried at rates other than those in its NVOCC tariff

BIL No
10
II

18
19
20
21

Dated
1 15 78
115 78
2 26 78
2 28 78
2 28 78
3 08 78

22

24
26
27
28

2 28 78

3 24 78
4 23 78
5 12 78
5 12 78

Commodity
Construction Material
Copper Wire
Rigid Steel Galvanized
Stranded Cable Alpha
KV Single Phase Shielded Cable
Kitchen Laundry Other Equipment for Units of

Ministry of Health
Kitchen Laundry Other Equipment for Units of

Ministry of Health
Cabinet Sections
Conduit Pipes
Operation Rods for Disconnect Switches
Cast Iron Pipe Accessories of Piping Fittings

The filing of the tariffs and tariff changes pertaining to the rates assessed the
above shipments was delegated to a company in that business Tr 13 and to
Reuben Klein Tr 37

4 Under date of September 24 1976 Intermodal Sales Inc entered into
a Sales Agency Agreement with Klevan Associates Incorporated a corporation
of the State of Pennsylvania Klevan is the owner and operator of a certain
container service more commonly known and referred to as Seaway Express
Lines a Panamanian Corporation Under the terms of the said agreement
Intermodal Sales Inc is to act as Seaway s exclusive sales and marketing
agent in the United States for those services rendered by Seaway in its con

tainer services between the United States Taiwan and Korea a noncompetitive
clause in the agreement provides that during the term thereof Intermodal will
not represent any carrier or carriers who offer similar container services
between the United States and Taiwan and Korea Exh I At I and Attach
ment A Tr 36 The term of the agreement was for a twoyear period and was

to renew itself for a period of two years The agreement was signed for
Intermodal Sales Inc by Leonard T Butler President Mr Butler testified the

relationship with Seaway was terminated in September of 1978 Tr 40
5 Intermodal Sales Inc operated under the terms and tenure of the said

Sales Agency Agreement with Klevan However Intermodal Sales Inc did
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not file that agreement with this Commission Tr 36 for approval pursuant
to section IS Shipping Act 1916

6 Applicant Leonard T Butler asked to outline his activities over the last
ten or fifteen years particularly within the ambit of the shipping industry
Tr 35 testified he held marketing and agent positions as follows

1964 to 1968 with Sea Land Tr 35
1968 to 1972 with Seatrain
1972 started his own business Intermodal Sales

After founding of his own business the agreements or associations are

between his company Intermodal Sales and others Tr 43

1973 to 1975 agent for Zim Container Services Tr 44
1974 to 1975 agent for Medspan Shipping
1976 to I977 agent for Mercantile Marine a vessel operating carrier Tr 44
1976 to 1977 agent for Iran Overland Tr 44
1976 to 1978 Sales Agency Agreement with Kleven Associates

1978 Sales Agency Agreement with Oceans International agent for Lignes
Centre Africaine

DISCUSSION REASONS FINDINGS AND CONCLUSIONS

Leonard T Butler testified that he did not file the September 24 1976

Seaway and Intermodal agreement with the Commission Tr 36 Asked Is
there a reason why you didn tso file if in fact you were required to filehe

answered
I had a previous contract the contract that is mentioned here is subsequent to a previous contract

with Seaway as sales agent Because in the services I performed for Seaway sales I did not know
that there was anything else required At the time I entered into that contract I did noteven have
a tarill as an NVO

The applicant in his brief at page 3 argues that

ACknowledging fully that the responsibility to so file may not be necessarily excused by any such
claim the seriousness of such failure may be however ameliorated if such an explanation is
believed

Hearing Counsel in its Reply Brief at 2 states

By stipulation respondents affirmatively admitted all facts contained in Hearing Counsel s Re
quest for Admissions Exhibit Ithereby admitting the facts pertinent to tbe sections 18 b 3
and 15 issues

The circumstances of this case demand that the Presiding Administrative
Law Judge agree with Hearing Counsel that the respondent has admitted the
facts pertinent to the sections 18 b 3 and 15 issues Therefore hefinds and

concludes that Intermodal Sales Inc d b a Intermodal Services Inc has

violated section IS Shipping Act 1916 by entering into an exclusive non

competitive cooperative working agreement with Seaway Express Lines with
out the prerequisite Commission approval and has violated section 18 b 3

Shipping Act 1916 by transporting property at rates and charges other than
those specified in its tariff on file with the Commission
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It is to amelioration if any as to the violations of sections 15 and 18 b 3

of the Shipping Act 1916 that attention is directed The applicant as indi
cated above testified he was unaware of the filing requirements under section
15 to which Hearing Counsel counters Brief for Hearing Counsel at 7

ignorance of the law is no excuse nor is inadvertence citing Investigation of
Rates in theHong Kong United States Atlantic and GulfTrade Docket No
1083 11 F MC 168 178 1967 The latter citation points to section 18 b 3
violations The Commission wrote

We have no authority under section 18 b 3 to dismiss acharge simply because it may have been
an isolated violation or an honest mistake though we may couple our finding ofviolation with such
other factual determinations as may tend to mitigate the seriousness of the offense

InvestigationofRates in the Hong Kong United States At antic and GulfTrade IIF M C at 178

The parties do not dispute the facts as to allegations of violations of sec

tion 15 and section 18 b 3 as is evidenced by Exhibits I and 2
The only lawful rate which acarrier may charge is that rate appearing in the

carrier s filed tariff This rate must be charged and paid regardless ofseemingly
innocent justification for departure such as mistake inadvertence or contrary
intention of the parties United States v Pan American Mail Lines Inc
359 F Supp 728 733 S D N Y 1972

The applicant argues in his brief at page 5 that the involved tariff was filed
so as to become effective October 2 1976 He says Brief for Applicant at 6
that the tariff when effective concerning rates or charges contained only a

single factor cargo N O S not otherwise specified WM 295 that this rate

ofcourse and as is usual was never intended to be utilized commerciaJly but
was in fact established so as to be in compliance with the requirements of a

tariff filing However it is argued by the applicant Brief for Applicant at 7

speaking of the 11 Bills of Lading in Exhibit I Attachment B that no

potential shippers received any advantage nor were they disadvantaged by any
rate quoted to any of the involved shippers in the instances here illustrated
Then the applicant poses the question
Isn t this aspect of the Commission s case at very best extremely technical and ministerial and is
it not clearly distinguishable from the usual and ordinary tariff violation

Brief for Applicant at p 8

Hearing Counsel assert at page ten of his brief that the applicant argues
without record support that no shipper was advantaged or disadvantaged by the
admitted improper tariff assessments

The Presiding Administrative Law Judge is not persuaded by the questions
asked by the repondent applicant that mitigation is found in them because the

arguments and the law presented by Hearing Counsel is more persuasive that
the situation is proved by a preponderance of the evidence that the Presiding
Administrative Law Judge must and does find and conclude that violations of
sections IS and 18 b 3 have been committed by the respondent and that no

mitigating circumstances have been shown in these areas

Now as to whether Leonard T Butler d b a Manufacturers Forwarding
possesses the requisite fitness within the meaning of section 44 b Shipping
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Act 1916 to properly carry on the business of forwarding and to conform to

those provisions of the Shipping Act 1916 and the requirements rules and

regulations of the Commission issued thereunder The applicant argues Brief

for Applicant at 2 that he individually must be deemed to be fit willing and

able to properly carry out the business and functions of a forwarder that it

must be accepted as irrefutable fact that there is no issue nor is there contro

versy as to the moral characteristics or reputation of the applicant ld He

concludes ld at 10 the applicant possesses all of these moral traits and

characteristics required and desired of an applicant
Hearing Counsel contends that Leonard T Butler d b a Manufacturers

Forwarding does not possess the requisite fitness to be licensed as an indepen
dent ocean freight forwarder Brief for Hearing Counsel at II Counsel cites

Harry Kaufman Independent Ocean Freight Forwarder Docket No 71 47

16 F M C 256 271 1973 for the Commission enunciated standard of con

duct required of an applicant seeking a license

It is crucial to his fitness that it appear that the applicant intends to and will in good faith adhere

to such high standard of conduct and that he intends to and will obey the Commission s rules

and policies for the conduct of licensed freight forwarders

The Hearing Counsel argues that the existence of past Shipping Act violations

by an applicant for a freight forwarder s license is highly pertinent to the issue
of whether the applicant intends to or willobey the Us shipping laws Brief
for Hearing Counsel at II Hearing Counsel points out that the Commission

recently denied a freight forwarder application in Concordia International

Forwarding Corporation Independent Ocean Freight Forwarder Application
and Possible Violation ofSection 44 Shipping Act 1916 Docket No 78 34

18 SRR 1364 1371 FMC 1978 exhorting that disregard of the shipping
statutes would not be tolerated The Commission said In determining
whether an applicant possesses the requisitness fitness a past violation of the

Shipping Act militates against the issuance of a license Brief for Hearing
Counsel at 12 Hearing Counsel contends that the activities of Leonard T

Butler President of Intermodal Sales Inc d b a Intermodal Services do not

constitute the standard of conduct the law imposes upon those seeking to be

licensed as an ocean freight forwarder ld at IS that the applicant has failed
to meet his burden of demonstrating his character qualifications and fitness to

operate as a freight forwarder and to conform to the provisions of the Shipping
Act and that the Commission should deny his application

As has been indicated above the applicant made no reply to Hearing Coun
sel s Reply Brief other than to submit a letter repeated now I acknowledge
receipt of the Brief of Hearing Counsel and Iwould respectfully advise that 1
do not see the need for any further submissions

The parties do not dispute certain facts in this case The undisputed facts are

deemed by the Presiding Administrative Law Judge to support the position of

Hearing Counsel against the applicant The applicants attempt to show miti

gation of circumstances so as to warrant granting ofthe license as an indepen
dent ocean freight forwarder is unpersuasive and falls short of showing such

mitigation
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The Supreme Court has held that the only lawful rate which a carrier may

charge is that rate appearing in the carriers filed tariff This rate must be

charged and paid regardless of seemingly innocent justification for departure
such as mistake inadvertence or contrary intention of the parties Louisville
Nashville Ry v Maxwell 237 U S 94 35 S Ct 494 59 LEd 853 1915

FINDINGS AND CONCLUSIONS

Upon consideration of all the aforesaid the Presiding Administrative Law

Judge finds and concludes in addition to the findings and conclusions here

inbefore stated
1 Applicant Leonard T Butler s Intermodal Services Inc violated section

18 b 3 Shipping Act 1916 on at least eleven of the nineteen shipments it

handled during the period January 15 1978 through May 12 1978 in charg
ing demanding or collecting a greater lesser or different compensation for the

transportation of property than the rates and charges specified in its tariff on

file with the Commission

2 Intermodal Sales Inc d b a Intermodal Services Inc violated sec

tion 15 Shipping Act 1916 in that it and Seaway Express Lines a vessel

operating common carrier by water entered into an exclusive noncompetitive
cooperative working agreement subject to the filing and approval requirements
of the aforementioned section 15 implementing that agreement in carrying out

its terms without the prerequisite Commission sanction

3 In view of the above Leonard T Butler 52 owner and President of

Intermodal Sales Inc is found to lack the fitness to properly carryon the

business of forwarding and to conform to the provisions of the Shipping Act

1916 and the requirements rules and regulations of the Commission issued

thereunder as required by section 44 and the Commission s Rules and Regu
lations issued pursuant to section 44 of the Shipping Act 1916

WHEREFORE IT IS ORDERED subject to review by the Commission

as provided in the Commission s Rules of Practice and Procedure that

A Leonard T Butler d b a Intermodal Sales Inc is found to have vio

lated sections 15 and 18 b 3 of the Shipping Act 1916 as indicated herein

B The application ofLeonard T Butler d b a Manufacturers Forwarding
for an independent ocean freight forwarder license be and hereby is denied

S WILLIAM BEASLEY HARRIS

Administrative Law Judge
WASHINGTON D C

June 5 1979
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DOCKET No 77 30

PUERTO RICO MARITIME SHIPPING AUTHORITY
GENERAL INCREASE IN RATES

NOTICE

July 11 1979

Notice is given that no appeal has been filed to the June I 1979 order of
discontinuance in this proceeding and the time within which the Commission
could determine to review that order has expired No such determination has
been made and accordingly that order has become administratively final

S FRANCIS C HURNEY

Secretary
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No 77 30

PUERTO RICO MARITIME SHIPPING AUTHORITY
GENERAL INCREASE IN RATES

DISCONTINUANCE OF PROCEEDING

Finalized July II 1979

The Commission instituted this proceeding in an Order of Investigation
served on July 7 1977 in order to investigate the reasonableness of a 104

general rate increase by the Puerto Rico Maritime Shipping Authority
PRMSA effective June 19 1977 The Commission specifically directed that

a hearing not be held until a Commission decision had been issued in a related

on going proceeding Docket No 75 38

On August 16 1978 Administrative Law Judge William Beasley Harris

issued his decision upon remand in Docket No 75 38 finding the increase

therein under investigation to be just and reasonable No exceptions were filed

and on September 21 1978 the Commission determined not to review that

decision The period for requesting appellate review of the decision expired in

November 1978 with no review petitions having been filed

Subsequent to the above events concerning 75 38 a tentatively scheduled

prehearing conference for the instant proceeding was postponed at the request
of Hearing Counsel to allow for informal review of PRMSA s auditedfinancial

reports by staff experts working with Hearing Counsel That review has been

completed and Hearing Counsel now has no challenge to PRMSAs data or

conclusions relating to revenues rate of return on rate base or the need for the

subject general rate increase See also summarized data set forth in PRMSAs

April 27 1979 Motion To Discontinue Proceeding at 3 4

PRMSA filed a Motion To Discontinue Proceeding on April 27 1979 to

which Hearing Counsel filed a reply on May 11 1979 Hearing Counsels

Reply makes the point that merely because a given rate increase has been in

effect for an extended period of time and has been superseded by yet another

increase in rates does not in and of itself mandate a discontinuance of the

proceeding citing the Commission s decision in the Matson proceeding
F MC Docket 76 43 Dec 12 1978 18 SRR 1351 1352 However Hear

ing Counsel joins in the Motion ForDiscontinuance herein on the basis that the
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financial data clearly show that PRMSA s 104 general rate increase is just
and reasonable indeed the Commission s Office of Economic Analysis has
expressed concern regarding the relatively low level of profitability of
PRMSA s operation Hearing Counsel agrees that no useful purpose would be
served by continuing this investigation I find that the financial summary
set forth by PRMSA in its Motion for Fiscal Year 1978 support those
conclusions

Accordingly the motion is granted and the proceeding is ordered to be
discontinued

S THOMAS W REILLY
Administrative Law Judge

June I 1979
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DOCKET No 78 22

ICHARLES LUCIDI D B A
LUCIDI PACKING COMPANY

v

THE STOCKTON PORT DISTRICT

NOTICE

July 17 1979

Notice is given that no exceptions have been filed to the June 8 I979 initial

decision in this proceeding and the time within which the Commission could
determine to review that decision has expired No such determination has been

made and accordingly that decision has become administratively final

S FRANCIS C HURNEY

Secretary
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No 78 22

ICHARLES LUCIDI D B A LUCID PACKING COMPANY

v

THE STOCKTON PORT DISTRICT KILL PEST INC
DELK TERMINEX PEST CONTROL TERMINEX

INTERNATIONAL INC COOK INDUSTRIES INC

Finalized July 7 1979

Respondent Port of Stockton is not in violation of section 16 First in that It does not give any
undue or unreasonable preference or advantage to any particular person locality or descrip
tion of traffic

Respondent Port of Stockton is not in violation of section 16 First in that it des not subject
complainant to any undue or unreasonable prejudice or disadvantage

Respondent Port of Stockton is inviolation of section 17 in that Item 85 of Its Terminal Tariff
No 4 constitutes an unjust or unreasonable regulation and practice related to or connected
with receiving handling storing or delivering property

C Richard Wallers for complainant ICharles Lucidi d b a Lucidl Packing Company
Edwin Mayall for respondent Stockton Port District
Frank Wagner for intervenor Port of Los Angeles California
John Robert Ewers Aaron W Reese and Bruce Love Hearing Counsel

INITIAL DECISION OF STANLEY M LEVY
ADMINISTRATIVE LAW JUDGE I

Charles Lucidi d b a Lucidi Packing Company Lucidi complainant
herein filed a civil action in the Supreme Court of California against the
Stockton Port District Stockton or Port respondent herein seeking recovery
for alleged damage to property of Lucidi while on the terminal facilities of
Stockton Itwas alleged that 25 710 bags of sesame seeds became infested with
rodent and bird droppings while being stored on Stockton s terminal facilities

I ThiJ decillan will become the decillan of tho Commiuion in tho abooof miow thof by tho Commilalon Rule 227 Rul
of Practioe and Procoduro 46 CF R 1502227
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Stockton pleaded as an affirmative defense the provisions of item 85 of its
Terminal TariffNo 4 Item 85 provides

The Port of Stockton shall notbe responsible for any injury to freight on or in its facilities by fire
leakage evaporation natural shrinkage wastage decay animals rats mice other rodents moths
weevils other insects weather conditions sweat moisture the elements ordischarge of water from
breakdown of plant machinery other equipmen collapse of building or structure insurrection
war or shortage of labor for delay loss or damage arising from riots strikes labor or other
disturbances of any persons or of any character beyond the control of the Port of Stockton

The California Court recognizing the Commission s primary jurisdiction
granted the port s motion to stay the trial of the civil action pending a deter
mination by the Commission as to the validity of Item 85

Thereupon in compliance with the order of the California Court this com

plaint was filed naming the Stockton Port District Kill Pest Inc Delk Termi
nex Pest Control Terminex International Inc and Cook Industries Inc
respondents The complaint does not identify any of the named respondents
other than Stockton nor does it make any allegations concerning them The
record contains nothing to show that the named respondents other than the
Stockton Port District are other persons subject to the Shipping Act and
therefore they are dismissed as parties in this proceeding

Complainant contends that Item 85 is unjust unreasonable and void on its
face as against public policy as it purports to exculpate the Port from the

consequences of its own fault or negligence Complainant further contends that
the tariff item is unlawfully discriminatory against complainant

The Port of Los Angeles California Los Angeles having shown an interest
in this proceeding was permitted to intervene

Discovery havmg been completed all counsel agreed that the documents
developed during discovery provide an adequate record for disposition of this
proceeding and that there remain no genuine issues of material fact which
require oral testimony and cross examination Accordingly seven documents
were admitted as exhibits in evidence and with the brief filed herein constitute
the complete record in this proceeding as follows

Ex 1 Respondents first set of answers to Hearing Counsels Interrogatories
Ex 2 Respondent s second set of answers to Hearing Counsel s Interroga

tories
Ex 3 Respondent s answers to Complainant s Interrogatories
Ex 4 Deposition of Walter H Meryman
Ex 5 Deposition of Owen E Block
Ex 6 Further Responses of Walter Meryman to Interrogatories and Deposi

tion Questions and
Ex 7 Central National Insurance Company policy insuring the Port ofStock

ton for the period December 9 1975 to December 9 1978

An opening brief was filed by Hearing Counsel and Lucidi adopted as its
own opening brief the opening brief of Hearing Counsel

Reply briefs were filed by Stockton and by Los Angeles
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ISSUES

The issues to be resolved in this proceeding are whether the tariff provision
of the Port of Stockton which has been challenged by complainant I results
in undue or unreasonable preference or advantage or in any undue or unreason

able prejudice or disadvantage in any respect whatsoever within the meaning
ofsection 16 First 2

or 2 constitutes an unjust orunreasonable regulation and
practice related to or connected with receiving l1andling storin or delivering
property within the meaning of section 17 Second Paragraph

FINDINGS OF FACT

1 Respondent the Stockton Port District was created pursuant to the

provisions of the Harbors and Navigation Code of the State of California
2 The Port is an operating port as distinguished from a non operating or

landlord port
3 The Port operates marine terminal facilities providing various terminal

services with its own employees The Port provides terminal services and facil
ities to break bulk vessels bulkcarriers and a combination of break bulk and
container vessels The terminal services furnished by the Port include dockage
wharfage free time wharf demurrage terminal storage and cargo handling 4

As such the Port is a person subject to the Shipping Act 1916 as defined in
section I thereof

4 The Port has published and filed with the Commission a tariff effective
November I 1977 relating to its terminal services which is designated Termi
nal Tariff No 4 The Port also publishes a tariff designated General Tariff
No 1

S When outbound cargQ arrives at Port facilities the Port issues a dock
receipt When inbound cargo is delivered to a place of rest on its facilities by
independent stevedoring companies the Port takes custody of the cargo until
it is delivered to trucks or rails cars

6 The Portparticipates in the activities of the CalifOrnia Association ofPort
Authorities CAPA The Committee on Tariffs and Practices ofCAPA meets

from time to time to discuss and agree upon rates and charges for wharfage
dockage and related port services The Committee and the full Association

Section 16 Fin 01 the ShlppinJ Act 1916 46 US c 8U docI 1t unl wful ro any common carrie by wale 0 other
penon IUbject 10 the Act

To makeorJive any undue orunreasonable preforence oradvantap toany particularpenoa locaUty ordelcription oftratftc
in any IelIpect whauoever orto lubjeet any panicular penon Iooa1lty ordelCrlpdon of traffic to any undueorunreuonabll

projudle ordlllldvantap in any lllpect whatlOlVOJ

Section 17 Seoond P asr ph 01 the Sh4Pinl Act 1916 46 US C 816 providoo
Every luch rrier and overy other penon subject to lbll act hall tablilh oblelw and onfonll jut and reasonable

Iul tlon nl pracllcaa latlnllo 0 neeled with the Ivln hanllln torJna 0dallverinl 01 properly When
tho Commluion ftndl that any IUCb reavlation orpracrtlgels unjUIt orURrAIOnabltlt may detennint prescribe and order
enforced a just and reaaonablo nlavlation or practico

The Commi lon In ordat 10 diach III noibllltiaa under oecton17 01 the Shlppinl Act adopted OeM IOnIer IS
46 C F R 1533 which requlrea CYClry terminal operator to flle with tho Commiaion a tariff mowina all U ratecharpa rut
anl lul tlon m lInllo orcon with theIYiq h nlIInI IIo nl or daU 01proparty tllllei 1 racilitlao

Sea 46 CF R m 6 d
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discussed and agreed to wharfage increases which were adopted and placed
into effect by the Port in 1974 1975 1976 1977 and 1978

7 There has been no consideration of the provisions of Item 85 ofStockton s

tariff or of similar provisions in the tariffs of any other ports Ex 4
8 The Port does not solicit bids for its liability insurance nor are specifica

tions written for the procurement of insurance Liability insurance is obtained
through independent brokers who are given a copy of existing policies and
instructed to obtain the same coverage as provided by the policies which are

expiring Ex 5
9 At the time of the alleged damage to complainant s property which was

the basis of the civil action filed in the Superior Court ofCalifornia May 14
1974 the Port has property damage insurance with total liability limits of

16 000 000 with a 1 000 deductible clause
10 The Ports liability insurance is issued by the Central National Insur

ance Company of Omaha Nebraska for a three year term commencing De
cember 9 1975 That policy covers the liability ofthe Port for physical loss or

damage to property of customers of the Port The policy does not inter alia
cover liability of the assured Port

a For property held as storage in transit under the terms of an applicable
bill of lading issued by the assured

b For loss or damage caused by or arising out of ordinary wear and tear

gradual deterioration dampness or atmosphere extremes of temperature
inherent vice or latent defect

c For damage sustained due to and resulting from any repairing restoration
or retouching process unless caused by fire

d For loss due to delay loss of use or loss of market

11 Lucidi s cargo of sesame seeds of some 25 710 bags was received at the
Ports Dock 9 unloading commenced on February 2 1974 and was concluded

by February 4 1974
12 Employees of the Federal Department of Agriculture inspected the seed

in transit shed 9 where it had been deposited on or about May 2 3 4 and 6
1974 and Lucidi received notice of the contamination found by them on

May 14 1974
13 The sesame seed was being held on the dock for instructions from Lucidi

because complainant did not have the facilities available at its Fresno plant to

process the seed at that time
14 There are thirteen wharves at the Port and only seven of them have

transit sheds on them The Port also has long term storage facilities When the
free time expires for ingoing cargo the shipper has his choice of whether it will
be placed on wharf demurrage or wharf storage Itmay be transferredfrom the
transit shed into the warehouses where it comes under the regulations of
General TariffNo 1

DISCUSSION

Complainant alleges that Item 85 of Stockton s Terminal Tariff No 4 is
unlawfullv discriminatory against complainant as applied under the circum
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stances Complainant has not specifically alleged a violation of section 16
First but the complaint in a shotgun allegation embraces several sections of
the Act by contending
Is unlawful and invalid as violative of the Shipping Act of 1916 Title 46 V S C iIl814 817

The record contains nothing to indicate that respondent makes or gives any
undue or unreasonable preference or advantage to any particular person local
ity or description or traffic The record is also lacking any evidence to support
a finding that Item 85 of the Port s tariff subjects complainant to any undue
or unreasonable prejudice or disadvantage To the contrary the record estab
lishes that the Port invokes the exculpatory provision of Item 85 as to all users

of its facilities who suffer damage or loss from any of the causes set forth
therein

The record is clearly without any evidence to support a finding ofa violation
of section 16 First

Accordingly we now consider whether the regulation or practice established
by Item 85 is unjust and unreasonable within the meaning of section 17
Second Paragraph

The Commission in Investigation of Free Time Practices Port of San
Diego 9 F M C 525 547 1966 stated that
As used in section 17 and as applied to terminal practices we think that just and reasonable
practice most appropriately means a practice otherwise lawful but notexcessive and which is fit
and appropriate to the end in view
The justness or reasonableness of a practice is not necessarily dependent upon the existence of
actual preference prejudice or discrimination It may causenoneofthese but still be unreasonable

Item 85 of Stockton s tariff proclaims that the Port will not be responsible
for any injury to freight in or on its facilities resulting from various specified
causes

s

In addition to its Terminal Tariff No 4 Stockton also publishes a tariff
entitled General TariffNo 1 a copy of which is on file with the Commission
Section 2 of that tariffestablishes warehouse rules and regulations Item 114 c
of its General Tariff No I contains an exculpatory clause similar to Item 85
of Terminal TariffNo 4 except for the following language
unless such loss or damage be caused by failure of the warehousemen to exercise the ordinary care

and diligence required of them by law

Exculpatory clauses in the water transportation industry appears to have
been first considered by the U S Supreme Court in The Steamer Syracuse
12 Wall 167 1870 where it was held that notwithstanding a contractual
agreement that the canal boat was being towed at her own risk the towing
boat must be visited with the consequences of its negligence 12 Wall at 171

The Supreme Court in United States v Atlantic Mutual Insurance Co et
al 343 U S 236 1952 stated that there is a controlling rule of law that
without Congressional authority common carriers cannot stipulate against
their own negligence or that of their agents or servants

The Port ploadod thl provision 18 an affinnativedefense in acivil awon ordamagoa broupt by complainant which action
wubascd upon the aUcpd noalipncc of the Port
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In Bisso v Inland Waterways Corporation 349 U S 85 1955 the Court

said

For many years The Syracuse seems to have been generally accepted as either 1 construing a

contract to tow at own risk as not including an exemption from negligence or 2 holding invalid

as against public policy a contract which exempts a tower from his negligence

349 U S at 86 and at pages 90 91

This rule is merely a particular application to the towage business of a general rule long used by
courts and legislatures to prevent enforcement of releasefrom negligence contracts in many

relationships such as bailors and bailees employers and employees public service companies and

their customers Footnote omitted

In 1959 the Supreme Court modified the long established general rule that

exculpatory clauses were invalid as a matter of law in a case where such a

clause was contained in a tariff which had been filed with the Interstate

Commerce Commission The question beforethe Court in Southwestern Sugar
Molasses Co Inc v River Terminals Corp 360 U S 411 1959 was

W hether consideration of public policy which may be called upon by courts to strike down

private contractual arrangements between tug and tow are necessarily applicable to provisions of

a tariff filed with and subject to the pervasive regulatory authority of an expert administrative

body

360 U S at 417

The Court distinguished Bisso by noting that the excu patory clause there

was part of a contract over which the ICC had no control The Court said

In these circumstances we would be moving too fast were we automatically to extend the rule of

Bisso to govern the present case For all we know it may be that the rate specified in the relevant

tariff is computed on the understanding that the exculpatory clause shall apply to relieve the

towboat owner of the expense of insuring itself against liability for damage caused tows by the

negligence of its servants and is a reasonable rate so computed If that were so it might be hard

to say that public policy demands that the towshould at oncehave the benefit of a rateso computed
and be able to repudiate the correlative obligation of procuring its own insurance withknowledge
that the towboat may be required to respond in damages for any injury caused by its negligence
despite agreement to the contrary For so long as the towboat s rates are at all times subject to

regulatory control prospectively and by way of reparation the possibility of an overreaching
whereby the towboat is at once able to exacthigh rates and deny the liabilities which transportation
at such rates might be found fairly to impose upon it can be aborted by the action of the LCe

The rule of Bisso however applicable where the towboat owner has the power to drive hard

bargains may well call for modification when that power is effectively controlled by apervasive

regulatory scheme Footnote omitted

360 US at 417 418

The Court concluded

We hold that the Court of Appeals correctly ruled that the exculpatory clause here at issue should

not be struck down as a matter of law and that the parties should be afforded a reasonable

opportunity to obtain from the Lee in an appropriate form of proceeding a determination as

to the particular circumstances of the tugboat industry which lend justification to this form of

clause if any there be or which militate toward a rule wholly invalidating such provisions

regardless of the fact that the carrier which seeks to invoke them is subject to prospective and

retrospective rate regulations Cases are notdecided nor the law appropriately understood apart

from an informed and particularized insight into the factual circumstanoes of the controversy

under litigation Federal Maritime Board v Isbrandsten Co 356 U S 481 498
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360 U S at 421

In 1966 the Commission addressed the issue of an exculpatory clause in the
tariffof the New York Terminals Conference in Truck and Lighter Loading
and Unloading Practices at New York Harbor 9 F M C 505 The clause in
that tariff provided
The Terminal Operator assumes no responsibility for delay to motor vehicles and no claims for
such delay will be honored

The Commission found at page 515

It is neither just nor reasonable for respondent to disclaim liability for all delays and their attempt
to do so was invalid under section 17

The Commission did recognize that the terminal operatorsshould be allowed
to disclaim liability for causes of delay beyond their control The Commission
determined that failure of the terminals to establish a rule to compensate
truckers for unusual delay caused by or under control of the terminals consti
tutes an unjust and unreasonable practice under section 17 ofthe Shipping Act
This order of the Commission was upheld by the Court of Appeals in American

Export Isbrandtsen Lines Inc v Federal Maritime Commission 389 F 2d
962 D C Cir 1968

The Port in its brief points out that edible goods such as sesame seed if left
on the dock or put in a transit shed are very difficult to protect from rodents
and pigeons These transit sheds are just what the name implies goods are

coming from the ships and into the sheds and going out and goods are also

coming into the sheds for a short time before a ship docks to go out on This
means a cargo is being moved in and out by forklifts and trucks through the
sheds during anytime that ships are docking for loading or unloading and this
keeps the facility so open that pigeons can fly in This is not true of the

permanent warehouse facilities where the storage of goods is not on such a

temporary basis and can be controlled as to type of goods in this location and
as to need for undisturbed area

6

To the extent that the nature of the cargo and the operation of the Ports

transit sheds is relevant to this proceeding it cannot be stated too strongly that
this initial decision does not presume to pass on the question of whether or not
the Port was negligent with respect to the Lucidi cargo The issue of negligence
is to be resolved in the suit in the California court The issues to which the
initial decision relates are whether the Port may by tariff excuse itself from
liability even if negligent

It is noteworthy that the warehouse aspect of the Port s question is regulated
by a California statute which does not permit exculpatory agreements and

requires a warehouseman to comply with the standard of care set forth in the
California Commercial Code i7204 1 reading as follows

57204 DUTY OF CARE CONTRACTUAL LIMITATION OF WAREHOUSEMAN S
LIABILITY I A warehouseman is liable for damages for loss of or injury to the goods caused
by his failure to exercise such care in regard to them as a reasonably careful man would exercise

R ply Briof oIth Stockton Port Dillrict pp 4 5
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under like circumstances but unless otherwise agreed he is not liable fordamages which could not

have been avoided hy the exercise of such care

Slats 1963 c 819 i7204

The Port admits that under existing California Law Item 85 would not be
valid if the storage ofthe sesame seed had been removed to a warehouse rather
than remaining in the transit shed on the wharf

The Port argues that there is a significant difference between the exposure
to the Port for damage to cargo while on the wharf or in the transit sheds as

opposed to cargo placed in protected warehouses Therefore it contends that
the duty of providing insurance for such cargo should beplaced on the shipper
who has control of its location if he does not choose to or cannot at the time
of unloading immediately move his cargo away from the Port area It is the
Port s contention that if the shipper wants complete protection for the cargo
he can take advantage ofCalifornia law holding warehousemen to the standard
of care indicated by 7204 of the California Commercial Code

The arguments of the Port beg the question whether a tariff provision
exculpating the Port in the transit shed area from the standard of care similar
to that imposed in the warehouse area is ajust and reasonable tariffprovision
Absent such a tariff provision and assuming 7204 is not applicable to the
transit sheds then whether the Port should be liable for damage to the cargo
under the factual circumstances as they exist at the Port is for the California
court to determine

In support of the Port Los Angeles argues that absent Item 85 which

contemplates that each party bringing a particular cargo into the Port shall
bear the responsibility for protecting that particular cargo against loss the Port
must recover costs of potential liability from the users of the Port either

through increased tariffs or other methods of raising revenue Increase in rates
means an increase in the cost of goods moving through Stockton Los Angeles
contends this means that the general public will be paying for these costs rather
than the shipper and his customers

Los Angeles asserts that it is reasonable that the method utilizedby the Port
ofStockton and also by the Port of Los Angeles whichprovides that the Port
will not be responsible for the loss of the cargo informs the shippers that if there
is going to be a loss even though that loss may becaused by the sole negligence
of the Port in order to protect themselves they should acquire their own

insurance This prevents the Port from having to spread the risks of the

particular cargo among if not all the users of tbe Port certainly all the users

of the Port that bring in that particular type of cargo Los Angeles also says
that requiring each shipper to be responsible for its own cargo has the added
benefit ofhaving the customer who uses thatcargo in its ultimate form pay the
actual charges for that cargo rather thanhaving those charges paid for by other

general users of the Port
It is difficult to understand how the general public rather than the shipper

and his customers would be paying the costs of increased tariffs at the Port In
any event the cost ofprotecting cargo against loss whether borne by the Port

7 Reply Brief of the Stockton Port District p 4
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and passed on as a cost ofPort operation in the same manneror other costs of
Port operation are passed on or whether borne by the shipper the cost ofcargo
protection ultimately is paid by the consumer

In order to determine the legality of Item 85 of Stockton s tariff it is
necessary to ascertain whether the limitation or restriction of liability pro
visions ofa terminal tariff are rules or regulations relating to or connected with
the receiving handling storing and or delivering ofproperty within the mean

ing ofsection 17 of the Shipping Act and the Commission s General Order 15
The purpose of General Order 15 is to enable the Commission to discharge

its responsibilities under section 17 by keeping informed of practices and rates
of terminal operators and by keeping the public informed 46 C F R S 5331
Terminal operators clearly must include in tariffs all rates charges rules and
regulations in connection with and or related to the receiving handling stor
ing or delivering of property However whether a rate charge rule or regu
lation it must be just and reasonable

There is no evidence that the rates and charges contained in its tariff were

established on the understanding that they were related in any respect to the
exculpatory provision of Item 85 The record here is to the contrary Walter
Meryman the Port s Director of Marketing and Traffic testified as to the
ratemaking procedures of the Port 8 The Port is a member of the California
Association of Port Authorities CAPA CAPA s Committee on Tariffs and
Practices meets usually every two months to discuss wharfage dockage and
related port services The Ports NOS wharfage rate was increased each year
from 1974 to and including 1978 Mr Meryman the Port s representative on
CAP A s Committee on Tariffs and Practices testified that these increaseswere

discussed by and agreed to by the Committee
Following its usual procedure the Port adopted the rates as agreed to by the

Committee Further Mr Meryman testified that during the years he par
ticipated in CAPA rate discussions there was never a discussion of Stockton s
Tariff Item 85 or similar clauses in other port tariffs Accordingly the record
contains nothing to support a finding that Tariff Item 85 could be justified
under the theory suggested by the Supreme Court in the Southwestern Sugar

Molasses Co supra

CONCLUSIONS

Respondent Port ofStockton a person subject to regulation by the Shipping
Act 1916 among other things provides terminal services including terminal
storage and cargo handling

In the operation of its terminal the Port has published and filed a tariff
relating to its terminal services which is designated Terminal Tariff No 4
Included in Terminal TariffNo 4 is Item No 85 which provides in essence
that the Port shall not be responsible for injury to freight on or in its facilities
resulting from a variety of causes including injury caused by animals rats
mice other rodents moths weevils or other insects

I

Deposition or Walter H Mcryman Ex 4
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To the extent that the provisions of Item 85 would relieve the Port from

damage for liability to property caused in whole or in part by fault of the Port

and without a quid pro quo of any kind such provisions are unjust and

unreasonable in violation of section 17 of the Act

There is no evidence and the Port does not contend that Item 85 was

promulgated in consideration of any benefits otherwise conferred on users of

the Port
The provisions of Item 85 are against public policy insofar as such policy

requires businesses affected with a public interest be precluded from taking
unfair advantage of those who by necessity must use the facilities of such

businesses To permit the Port to isolate itself from liability if such liability
accrued by reason of the Port s negligence by the mere publication of an ex

culpatory tariff provision is unjust and unreasonable in violation of section 17

of the Act
Item 85 of Terminal TariffNo 4 is an unjust and unreasonable regulation

and practice relating to orconnected with the receiving handling storing or de

livering ofproperty in violation ofsection 17 Second Paragraph Shipping Act

1916
Therefore respondent shall cease and desist from the aforementioned unjust

and unreasonable tariff provision by deleting Item 85 from Terminal Tariff

No 4 or in the alternative amend Item 85 as to clearly set forth that non

liability does not apply in the event that injury results from negligence by the

Port

S STANLEY M LEVY
Administrative Law Judge

WASHINGTON D C

June 4 1979
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July 27 1979

Notice is given that the time within which the Commission could determine
to review the June 21 1979 order of discontinuance of the Administrative Law

Judge in this proceeding has expired No such determination has been made

and accordingly that order has become administratively final
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No 78 22

ICHARLES LUCIDI D B A LUCID PACKING COMPANY

v

THE STOCKTON PORT DISTRICT KILL PEST INC
DELK TERMINEX PEST CONTROL TERMINEX

INTERNATIONAL INC COOK INDUSTRIES INC

Finalized July 7 1979

Respondent Port of Stockton is not in violation of section 16 First in that It does not give any
undue or unreasonable preference or advantage to any particular person locality or descrip
tion of traffic

Respondent Port of Stockton is not in violation of section 16 First in that it des not subject
complainant to any undue or unreasonable prejudice or disadvantage

Respondent Port of Stockton is inviolation of section 17 in that Item 85 of Its Terminal Tariff
No 4 constitutes an unjust or unreasonable regulation and practice related to or connected
with receiving handling storing or delivering property

C Richard Wallers for complainant ICharles Lucidi d b a Lucidl Packing Company
Edwin Mayall for respondent Stockton Port District
Frank Wagner for intervenor Port of Los Angeles California
John Robert Ewers Aaron W Reese and Bruce Love Hearing Counsel

INITIAL DECISION OF STANLEY M LEVY
ADMINISTRATIVE LAW JUDGE I

Charles Lucidi d b a Lucidi Packing Company Lucidi complainant
herein filed a civil action in the Supreme Court of California against the
Stockton Port District Stockton or Port respondent herein seeking recovery
for alleged damage to property of Lucidi while on the terminal facilities of
Stockton Itwas alleged that 25 710 bags of sesame seeds became infested with
rodent and bird droppings while being stored on Stockton s terminal facilities

I ThiJ decillan will become the decillan of tho Commiuion in tho abooof miow thof by tho Commilalon Rule 227 Rul
of Practioe and Procoduro 46 CF R 1502227
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remanded the proceeding to the presiding officer to determine the amount of

reparation for monetary damages suffered by complainant In taking this latter
action the Commission recognized that complainant was entitled to some

degree of monetary restitution for losses occasioned by the unlawful practices
but that the extent of reparation could not be determined on the record which
had been developed FMC Decision p 5 1 The Commission instructed the
parties to utilize the procedures set forth in Commission Rule 252 formerly
Rule 15 b which required complainant to prepare a statement itemizing
damages which could form the basis for an award of reparation or for further

hearing
Following the Commission s decision a number of events occurred which

impeded progress toward conclusion of this proceeding and resulted in consid
erable delay which was not the fault of either complainant and respondent In
brief although respondent cooperated in an effort to bring the question of
reparation to a prompt conclusion complainant s first counsel was unable to

conduct the necessary investigation of facts in a timely fashion and as I
mentioned above even disappeared for a time Furthermore three other similar
complaints were filed 2

Finally after it appeared that complainanfs first coun

sel was not able to develop the necessary information upon which settlement
discussions could be based despite numerous conferences rulings meetings
and the like complainants in all four cases retained new counsel This wasdone
sometime in April or May of 1978 Thereafter with new counsel steps were

taken to enable the parties to develop relevant evidence and to commence

negotiations leading toward settlement See Report ofSpecial Conference and
Rulings Made Therein May 30 1978 The process ofdeveloping this evidence
was time consuming and involved among other things checking of Port
records and other records to determine bumping instances over a period of
time extending from November 17 1973 to March 23 1977 Counsel s work
was made more difficult because of the uncertain measure of damages in cases

of this type and the extreme difficulty in determining instances when com

plainant had not obtained jobs because of the Port s first call preferential
practice Nevertheless after records had been checked negotiations seeking
settlement resumed finally reaching a successful conclusion which has culmi
nated in the filing of the subject motion

THE SElTLEMENT AND REASONS SUPPORTING ITS APPROVAL

As the motion states after all of the effort described above in which the

parties checked and cross checked records seeking to determine instances of

I Both the Commissionand I wished to puraue the qUClItion of reparation although complainant had failed to furnish reliable
and probative cvidenC at the hearing on this qUOItion dClpite having had several opportunitioaat tho hoaring to do 10 HOWGVOr1
furnishing proof ofactual componaable damapl is Rot eay in this type of and asJ ocsmo apparent late part of tho problem
which complainant faced stemmed from the activities of hi fint COURsol who actually seem to havc disappeared fora period of

time duringthe remanded phaae of the proceedlnFor adescription of the problems in provinlflnanciallnjury whic1l complainant
experienced at the hcarinl seemy InithdOecilion cited above 16 SRR at 1487 1490

1 These were Docket No 76 57 H HCranes Inc v Pori ojHoUlton Authority 19 SRR 47 1979 Docket No 77 41
Houston Gulf Crane Inc IIaI v Port of Howton Authority and Docket No 77 42 P lI M CraneS rvICf Inc v Pon of
Houston Authority 19 SRR 997 1979 Docket No 77 41 has been terminated by the withdrawal of the complaint Docket No
76 57 isallO nearinl submiSllion of a settlement Docket No 77 42 has not been sottled and is proceedlnl toward hearinB
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bumping the parties exchanged proposals for settlement As noted it was

recognized that even ifspecific instances of bumping could be verified to the

satisfaction of both parties an enormously difficult problem remained if the

parties were to determine those instances in which complainant never obtained

jobs because a particular Port crane had secured the job through the Ports

former preferential first call practices Under the Commission s decision com

plainant was entitled to monetary restitution for injury caused by bumping
from jobs actually commenced but also from jobs never obtained because the

Port had required a stevedore to utilize a Port crane not equally suitable to one

of complainants Even if all of these facts could be determined easily and a

causal relationship established between the Port s practices and idleness of

complainants cranes the question of items of damages to be considered com

pensable under section 22 of the Act remained to be argued
In view of all of these difficulties of proof and expenses of continued liti

gation the parties determined that further costs of litigation would outweigh
any benefits that either party could derive from efforts to identify and prove

monetary damages more precisely Accordingly both parties desire to compro
mise and settlecomplainant s claim by agreeing upon the amount of 9 72741

to be paid by respondent together with costs of the proceedings ifany as have

been assessed By this means the parties seek to bring this lengthy and exasper

ating litigation to an amicable close To that I say amen Itonly remains for

me to determine under applicable principles of law whether there is any reason

why this compromise and settlement should not be approved and why this old

case should not be laid to rest I find no such reasons as I now explain

GOVERNING PRINCIPLES OF LAW

Ithas long been recognized by the Commission that the law strongly favors

settlements and that settlements will be treated with indulgence and with

presumptions that they are correct and fair Organic Chemicals v Atlanttrafik
Express Service 18 SRR 1536a 1539 1979 and cases cited therein There

are a few caveats which must be considered however As the Commission has

stated notwithstanding the strong policy favoring settlements a presiding
judge should not act as a rubber stamp and should be especially careful to

ensure that the settlement does no violence to any statutory scheme In a recent

order in Docket No 78 44 Pierpoint Management Company and Retia

Steamship Company v Holt Hauling and Warehousing Systems Inc

19 SRR 435 June 13 1979 the Commission stated as follows

The Commission is awareof and fully supports the policy which favors the settlement of disputes
but it is incumbent upon the decision maker to assure that the settlement proposed by litigants does

not violate the law As was stated in Inter Equip Inc v Hugo Zanei Co 17 SRR 1232 at

1234I977

The fact that parties seek approval of their settlement does not mean that the presiding
officer or the Commission must blindly approve and has no useful function to perform Care

must be taken to insure that no violence is done to any statutory schemes involved especially
if there is a question concerning the applicability of Section 15 of the Act

The statutory scheme to which the Commission had reference in Pierpoint
involved a possible agreement that required filing and formal approval under
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section 15 of the Act i e a certain type of anticompetitive agreement among
carriers or other persons subject to the Act In such cases settlements may be

approved but they are subject to formal Commission processing under
section 15 See Pierpoint supra Massachusetts Port Authority v Container
Marine Lines 11 SRR 37 40 1969 American Export Isbrandtsen Lines
Inc 14 F M C 82 89 1970 Another statutory scheme which requires
special attention when settlements are submitted involves section18 b 3 of
the Act While permitting compromise and settlement in complaint cases

alleging that carriers have overcharged in violation ofthat law where the facts

are not readily ascertainable the Commission has been careful to ensure that
the settlement is a bona fide effort to terminate a controversy and not a device
to circumvent the strict requirements of tariff law See Organic Checmicals v

Atlanttrafik Express Service supra 18 SRR at 1539 40
The present case does not involve the complications which occurred in

connection with the section 15 and section l8 b 3 cases described This case

involves simply a compromise and settlement in which the problem presented
was to fashion a reasonable measure of monetary damages arising out of

discontinued practices which had been found to be unduly prejudicial and
unreasonable within the meaning of sections 16 First and 17 ofthe Act There
is no concern that the settlement itself which is not between two carriers or

other persons subject to the Act and which does not establish ongoing anti

competitive conditions need undergo section 15 processing Moreover there is

no tariff policy which comes into play under section l8 b 3 The case may
therefore be evaluated under general principles favoring compromise and set

tlement in which a major consideration is the factthat the parties after lengthy
negotiations have determined that whatever they could have achieved to vin

dicate their respective positions by means of continued litigation would be

outweighed by the costs of such litigation and that the amount of settlement
to which both have agreed represents a satisfactory compromise and succeeds
in terminating a seemingly interminable proceeding

3

Considering furthermore
the extreme difficulty of identifying every bumping instance and every lost
job attributable to the Port over a period of more than three years as well as

establishing a formula by which each compensable item of damages could be
identified the merits of entering into a compromise and settlement become
more obvious This case therefore falls into the customary pattern of the
typical settlement which the law encourages in order to terminate complicated
controversies and avoid wasteful litigation See e g Old Ben Coal Company
v Sea Land Service Inc 18 SRR 1085 1091 1099 ID 1978 F MC
adoption December 29 1978 for a full discussion of these principles and
relevant case citations

I In fOIpoct 10 tho particular amount 0dam pI uponwhich the partiel have aareed the Commlllion hasrecopized that this

it matter for the part1el to datonnine ln Equlp lnc l HUfO ZQMIIt cI Co 8UpNl 17 SRR 1232 at 1234 1971 it was

aled

Tho amount of the lettlclmont is a matter ror the pard to detormint and the Commiuion baa in tho palt MCQInized the

tradition Sco Lnatlno SOIII lne v Pnld tlll G LIM Inc 12 SRR 1079 1100 1102ID atftrmod in pertinent portion
by the Commllllon 14 SRR 1301 1974
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CONCLUSION

On the basis of relevant principles of law governing compromises and set

tlements and considering the nature of the settlement entered into by the

parties to this proceeding Ifind as in Old Ben supra that the settlement

agreement which the parties have submitted for approval as a means to termi

nate this case is reasonable violates no law or policy and fully comports with

the Commission s policy which strongly encourages settlements Therefore

subject to Rule 227 c as amended 4 the settlement is approved and this

complaint case is discontinued

S NORMAN D KLINE
Administrative Law Judge

June 21 1979

Rule 227 c as amended states as follows

Whenever an administrative law judge orders dismissal of a proceeding in whole or in part such order in the absence of appeal
shall become the ordcr ofthe Commission 30 days after date ofservice of such order and the Secretary shall sonotify the parties
unless within such 3oday periexl the Commission decides to review such order on its own motion in which case notice of such
intention shall be served upon the parties 46 C FR 5502 227 c General Order 16 Arndt 26 served October 25 1978
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DOCKET No 79 7

PUERTO RICO MARITIME SHIPPING AUTHORITY

v

SEATRAIN GITMO INC AND
TRAILER MARINE TRANSPORT CORPORATION

NOTICE

July 27 1979

Notice is given that the time within which the Commission could determine
to review the June 22 1979 order of discontinuance of the Administrative Law

Judge in this proceeding has expired No such determination has been made
and accordingly that order has become administratively final

S FRANCIS C HURNEY

Secretary
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prevent PRM8A from filing a new complaint should a similar charter be

executed in the future

Accordingly in view of complainant s decision to withdraw its complaint
this proceeding is discontinued

8 NORMAN D KLINE

Administrative Law Judge

June 22 1979

I
1



FEDERAL MARITIME COMMISSION

DOCKET No 77 27

TRAILER MARINE TRANSPORT CORPORATION

GENERAL INCREASE IN RATES

DOCKET No 77 28

GULF CARIBBEAN MARINE LINES INC

GENERAL INCREASE IN RATES

ORDER ADOPTING INITIAL DECISION ON REMAND

July 31 1979

On December 19 1978 the Commission remanded this proceeding to the

Office of Administrative Law Judges for further hearings after determining
that TMTs rate increases in Docket No 77 27 could not be found to be rea

sonable without some inquiry into TMTs debt equity structure and the effect

of its through movement rates on its port toport rates This proceeding is now

before the Commission upon its determination to review the Initial Decision on

Remand issued in this proceeding on April 18 1979 by Administrative Law

Judge Thomas W Reilly
On remand the Presiding Officer found that the record was sufficient to

allow a final determination as to the reasonableness of the subject rate in

creases in conformity with directives of the Commission Although he found

the rates to be reasonable sufficient evidence of such reasonableness was put
into the record only as a result of the salutary efforts of the Commission s

Bureau ofHearing Counsel In contrast the Presiding Officer specifically noted

that TMT had flatly refused to provide the information required by the Com

mission as part of a deliberate calculated strategy
Although the United States Court of Appeals for the District of Columbia

has found that the Commission does not have jurisdiction over joint through
rail waterrates to and from Puerto Rico the right of the Commission to obtain

any and all information concerning the operations of regulated carriers reason

ably necessary to carry out its regulatory functions wasupheld TrailerMarine

Transportation Corporation v Federal Maritime Commission 602 F 2d 379

mharris
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39
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D C Cir 1979 In light of this decision the Presiding Officer s warning that
it is a perilous course for a regulated carrier to refuse to divulge the requested

information is completely supported by the Commission Had an adequate
record for determination of the reasonableness of these rate increases not been

developed through the efforts of Hearing Counsel they could well have been

held to be unlawful due to the failure of TMT to sustain its burden of proof
in this regard See Commonwealth ofPuerto Rico v Federal Maritime Com

mission 468 F 2d 872 D C Cir 1972

Because sufficient evidence supporting the ultimate disposition ofthis case as

recommended by the Presiding Officer is contained in the record his decision
will not be disturbed In the future any carrier s refusal to comply with
Commission orders may cause adverse inferences to be drawn or result in the

imposition of appropriate legal sanctions
THEREFORE IT IS ORDERED That the Initial Decision issued in this

proceeding is adopted and
IT IS FURTHER ORDERED That this proceeding be discontinued

By the Commission

S FRANCIS C HURNEY

Secretary
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served June 27 1978 the Commission reviewed sua sponte and concluded
that a finding of reasonableness could not be made on the thenexisting record
Because Trailer Marine Transport Corporation Inc TMT began offering
through movement service during the test period involved in the original pro

ceeding as evidenced by tariffs on file with theIC C ofwhich the Commission
took official notice but failed to mention this in its direct case the Commission
remanded for consideration of the relationship between TMTs through move

ments and its port toport service
The second area remanded for further investigation was the methodology

used to determine the reasonableness ofTMT s and GCML s GulfCaribbean
Marine Lines Inc new rates The Commission stated in its OFI that The
method used to determine whether the proposed rates of both TMT and
GCML are reasonable also appears to be incomplete No rate of return was

computed on the equity portion of the rate base ofeither carrier Only the rates

of return on total capital were used in arriving at theconclusion that the returns

were not unreasonable in comparison with other U S businesses

After the issuance of the Commission s OFI the remanded proceedings
formally commenced with a Prehearing Conference in Washington D C on

January 9 1979 at which uchedule was worked out later slightly revised
The parties ultimately agreed that no oral hearing would be necessary consis
tent with the Commission s directions in this regard The official record for

decision in this remanded proceeding consists of the following 2

1 Respondent s Direct Case filed January 30 1979

2 Hearing Counsels Interrogatories to Respondents January 12 1979

3 Respondent s Replies to Hearing Counsels Interrogatories January 30

1979
4 Depositions ofWilliamF Roush Craig A Wallace Donald C O Malley

February 1 1979
5 Testimony of Robert A Ellsworth February 16 1979

6 Affidavit of Robert A Ellsworth March 14 1979

The first five of the foregoing documents were submitted by Hearing Counsel
on March 2 1979 in connection with a Motion To Admit Evidence which

motion is hereby granted There was no opposition or reply to the motion by
any other party The sixth was separately submitted on Much 14 1979 also
with no opposition and likewise it is admitted in evidence In addition to the

evidence the parties filed the following briefs

a Respondent s Opening Brief March 2 1979

b Hearing Counsel s Opening Brief March 9 1979

c Respondents Reply Brief March 16 1979

d Hearing Counsel s letter of March 19 1979 disclaiming need for reply

I PropooocI toItimoRY of Thomu L Farmtr daltd Fob 16 1979 wu IRitlally ubmltltd by Hoonna ColmIoi and later
withdrawn by explanatory Iottor ofMarch 9 1979 topthor with an aftldavit from Mr FanneroutllnlnJ tho ciraunlltanCGI ortho

withdrawal of his IoItimony It mould be Raced that Mr Farmer atao ubmitted earlier tcItimony In the 8m pbuc of this

procecdinl January 1978 but I do not detm the IUblequont eventl to have impairwd in any way tho validity of bit earlier
tatimonv
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DISCUSSION

IThe Effect OfTMTs Through Movement Rates On Its Port toPort Rates

The Commission in its OFI questioned TMTs allocation of 100 of its rate

base and expenses to port to port cargo in its G O II submissions which

comprised TMT s direct case in the original proceeding TMT began offering
through movement service during the test period but did not mention this fact

in its direct case
3 making no mention of any other cargo being carried on its

vessels nor offering any explanation why portions of its rate base and expenses
should not be allocated to the through movement cargo Thus the Commission

concluded that A finding that the all water rates are reasonable cannot be

made without reliable information as to the effect ofTMTs through movement

rates on its port toport rates OFI 2 3 GCML does not participate in any

through movement rates thus only TMT is concerned with this portion of the

Commission s OFI4

Hearing Counsels proposed witness Thomas L Farmer made an on site re

view of the Respondents work papers at the corporate offices of the parent
corporation Crowley MaritimeCorporation Crowley in San Francisco how

ever Mr Farmer s testimony has been withdrawn supra fn 2 so that his

testimony cannot and will not be relied upon or used in any way in thisdecision

In addressing this first issue the Respondents refused to supply any specific
commodity data or through rate division data ocean portion etc either on

their own as part of their direct case or support therefor or in response to

Hearing Counsel s Interrogatories This was a part ofthe Respondents deliber

ate calculated strategy first explicitly announced at the January 9 1979 Pre

hearing Conference 5 despite their acknowledgement that they had the burden

of proof in this proceeding The Commission expressly stated on pages 2

and 3 of the OFI that The rate divisions of the through rate received by the

ocean carrier are relevant to a determination as to the reasonableness of TMT s

all water rates and Initially there must be an examination of the

comparative levels of the water division of the through rate of the port toport
rate In view of those statements it is a perilous course for a regulated carrier

l Responding to the Commission s OFf criticism for ignoring TMTs through movement cargo in its original direct case

Respondents now assert that it did not segregate revenues in the test year because at that time TMT did not know when oreven

if it would get a joint rail water tariff adopted for filing at FMCorICe and even if it did Respondents believed that the initial

benefits of the tariffwould be minimal for at least a year until it gained general acceptance and use Resp Dir Case at 3 TMT

further asserts that historical facts now prove that the omission was meaningless because the amount of revenue derived from

through movement cargo does not meet the criteria of Part SI2 6 c

4 Both in response to an Interrogatory of Hearing Counsel and in their Direct Case Respondents state that GCML does not

offer through service

S See page 3 fn 2 of Hearing Counsel s Opening Brief also statements of Mr Roush at Prehearing Conference tr4 and 6

lilt isour position that we wiD show that the through rated traffic represents a very small portion of the traffic in total

which represents so small aportion that the regulations do not provide that we have to segregate that portion of traffic tr4

wJe will not reveal any data that would give the Commission any insight as to what the ocean divisions are on the through
rates tr 6

See also TMTs argument on pages 2 4 ofRespondents Direct Case as to why the Commission does not need nor its Regulations
require the production of such further data Also see Respondents refusal to answer Hearing Counsels Interrogatory 6 using
assertion This information isnot necessary to prove reasonableness ofrespondents rates Cf OFI at page 3 last full sentence

and fn 3
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to refuse to divulge the requested information As pointed out in my Janu

ary 22 1979 Ruling On Motion For Clarification the fact that data requested
by a regulatory agency deals with partly regulated and partly unregulated ac

tivity is no valid objection to that agency s request for such data 6 Respondent s

reliance on whatthe Commission ordinarily requires in carrier s regular reports
under Part 512 of the Commission s Regulations 46 C F R 5512 is equally
inappropriate having no relevance to what the Commission may require in a

general rate increase proceeding
7

Nevertheless Hearing Counsel did not pursue the issue of adamant refusal
to turn over data in the form requested by Hearing CounselS and suggested by
the Commission in its OFI Hearing Counsel now joins with Respondents in

asserting that the material supplied should be sufficient for the Commission to

reach a decision in this limited remand proceeding Respondents point out in

their Direct Case that while Part 512 is not directly applicable here it does
constitute an indication that revenues from other sources which comprise less
than 5 of the revenues from the service over which the Commission has ju
risdiction are not considered significant by the Commission with respect to

requiring regular financial reports for such service Resp Dir Case at 2 3

Specifically Respondents point to 46 C P R 5 512 6 c as clearly dealing with

only gross revenue when referring to revenue from other cargo and make
the argument that the most that is required by Part 512 is to segregate

revenue and expenses within the Service only if the gross revenue of
othercargo exceeds 5 ofthe gross revenue from the Service TMT in the

test year had port toport revenues of 53 332 000 compared to through
movement revenue of 1 647 000 Thus TMTs other cargo produced only
30of the gross revenue of the servie and therefore Respondents argue
there is no substantial reason to require a segregation of revenue and expenses
for such a relatively insignificant amount of other cargo Respondents fur

ther showed using August 1978 as an example that through movement cargo
produced more revenue than expenses and thus could not be a burden on

port toport traffic 9

Hearing Counsel tested Respondent s conclusions through Interrogatories
requests for production of documents and oral depositions of three company
officials Based on this investigation Hearing Counsel concluded that they have

no basis to argue that TMTs through movement service places any financial
burden on its all water service The answers of Respondents officials to depo
sition questions on transcript pages 29 3810 add specific details of the nature
of the through movements how billings are recorded and determined and

Seo Ice Goodrl h Troru Co 124 u s 194 ZII 11 16 1911 cited and rpted al pase 3 01 the above Janu
ary 22 RuUna see allo dilcuuion on pa 2 6 of limo RuUna

1 See 110 Hoarina CouRlIel remarkl on 00 II appUcabUity and adamanee of Relpondentl in refu ins to produce data

opauificd by 1ha CommlJIIon Prohcarina Conleren1l8ll1lCript 6 7

See f 2 at 3 of Hearina CoUll101 Openlq Brief

Reapondcnta 01 CalC aI4
10 AU 3 depolitionl arc bound topther under cover titled Deposition of William F Roulh
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where the figures that Respondents used in their Direct Case originated liOn

pages 8 9 Mr Roush explained the source for and calculations made in

determining the revenue produced for the through movement

II The Method Used To Determine Reasonableness Of Rates

In the Commission s OFI the Commission found that the parties use of rate

of return on total capital to determine reasonableness of rates was incom

plete As stated by the Commission

No rate of return was computed on the equity portion of the rate base of either carrier Only the
rates of return on total capital were used in arriving at the conclusion that the returns were not

unreasonable in comparison with other U S businesses The rate of return on equity was not

determined because the respondents complex corporate structure made this impossible

llf such a critical analysis can be avoided by carriers which happen to have a complex corporate
structure there exists the possibility that important aspects of their financial structure regarding
the effect of debt management on profitability may go unexamined When the financing structure

of a subsidiary is unusually complex an acceptable alternative may be the use of the debtequity

ratio and imbedded debt rate of the parent corporation in calculating the respective rates of return

OFI at 4 5

Once again as in responding to the first remanded issue the Respondents
declined to present the Commission with the analysis it requested arguing
instead that they should not be required to make such analysis This argument
is repeated in Respondents Direct Case at 5 8 Respondents argue that only
the G O II accounting methodology should be employed in determining the

rate of return unless the application of such rules and regulations create

unreasonable results citing 46 C F R 512 3 g Y Respondents cite the

decision in Sea Land Service Inc Gen Increase in Rates etc Docket

71 53 13 SRR 907 921 1973 as supporting their positionY However I

find nothing in that decision that in any way constricts or limits the Commis

sion in its discretion to choose the most appropriate accounting methodology
for use in a particular rate proceeding

Even though the Respondents did not present debt and equity data in their

Direct Case Hearing Counsel points out that they did provide sufficient infor

mation to the staff expert witness Dr Robert Ellsworth of the FMC Bureau

of Industry Economics so that he could make the analysis required by the

II In its Di Case ResXlndents testify that through movement cargo cannot burden its all water cargo because tbe revenue

produced from the through ratc division exceeds the related fully distributed expenses For the most current 12 month period
available to TMT through Nov 30 1918 lotal expenses were 39 814099 During this same period TMT bandied 37 500

forty foot trailers That resulted in average expense per trailcrof 1 061 71 Using the August 1978 example the month chosen

by Hearing Counsel in its Request for Documents the revenue from the 347 through movement trailers was 405 615 an

average revenue of 1 168 91 per trailer Thus the through movement cargo produced a margin overexpenses of 107 20 per

forty foot trailer ergo no expense burden on the port toport traffic Resp Dir Case at 4 5

tl Respondents further contend that no unreasonable results occur by using G O 11 accounting methodology Respondents
should not be subject to the uncertainty ofsubmitting a financial report based on GO II requirements and having it judged by
another accounting methodology The mathematical exercises sought to be engaged in by the Commission serve little practical
purpose as GO I makes provision for the inclusion in the rate base of the cost less depreciation of the assets used in the trade

Res Oir Case at 6

I That decision though cited asa statementofthe Commission in Respondent s Oirect Case wasactually a decision ofAdmin

istrative Law Judge Herbert K Greer in a proceeding that was ultimately discontinued by the Commission on March 18 1975

because twoother proceedings were expected todeal with key issues from the Docket 71 53 proceeding See 14 SRR 1569 1975
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Commission His analysis is set forth in his testimonyl4 and is directed to the
following areas a rates of return on equity b fair maximum rates of

return on equity c debt and equity ratios and d tax savings arising from
interest payments as a deductible expense Again as in the original proceeding
the ultimate conclusion as to reasonableness of the new rates is based upon a

comparison with average rates of return for U S corporations including a

comparison with transportation industries as well as in all industries and also
includes consideration of risk factors for TMT and GCML

Dr Ellsworth disagrees with the Respondent s argument that the Commis

sion should utilize the samehypothetical debt and equity ratio concept that the
CAB uses but beyond that his analysis leads him to conclude that the general
rate increases of TMT and GCML are reasonable when viewed in the light of
the carriers rates of return

Dr Ellsworth s analysis established embedded debt costs 8 32 TMT
8 57 GCML and then following the Commission s suggestion used the debt

and equity structure ofthe parent corporation Crowley MaritimeCorporation
or CMC as an indicator of the debt and equity structures for TMT and
GCML From this the analysis proceeds to calculate rates of return on equity
After including the post tax effect of the revenue TMT earned from its joint
rail water service TMT yields a rate of return on equity of 12 34 and a

10 04 return on rate base Dr Ellsworth calculates that GCML should have
realized a negative return on equity of 2 61 and a positive 3 75 return on

rate base The negative return on equity results from the cost of meeting the
imbedded debt being greater than the net income before interest

Dr Ellsworth then determined what the maximum fair rate of return would
be for the Respondents Before arriving at that conclusion he first details
several factors he considered Ellsworth 8 16 Dr Ellsworth calculates that
TMT andGCML would be entitled to a maximum fair rate of return of 15

Therefore based on the documentation submitted and his analysis thereof he
concludes that the Respondents new rates reftecting the new general rate
increases are just and reasonable

CONCLUSION

I find that based upon the additional evidence submitted in this remanded
proceeding including staff analysis thereof the Respondents new rates incor
porating their new general rate increases are just and reasonable within the

meaning of 8l8 a of the Shipping Act 1916 46 U S C 8817 a

S THOMAS W REILLY

Administrative Law Judge
WASHINOTON D C

April 17 1979

14 See allo explanatoryaffldavit of Dr EllIworth dated March 14 1979



FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 606

APPLICATION OF SEA LAND SERVICE INC FOR
THE BENEFIT OF NEPERA CHEMICAL INC

REPORT AND ORDER ADOPTING INITIAL DECISION

August 8 1979

BY THE COMMISSION RichardJ Daschbach Chairman Thomas
F Moakley Vice Chairman James V

Day and Leslie Kanuk Commissioners

Sea Land Service Inc filed an application pursuant to section 18 b 3 of
the Shipping Act 1916 46 U S c 817 requesting permission to waive
42 569 90 and refund 280 00 in freight charges to Nepera Chemical Inc in

order to give effect to a rate negotiated between the parties but not filed in the

appropriate tariff prior to shipment
Administrative Law Judge Norman D Kline rendered an Initial Decision

denying the application on the ground that Sea Land had failed to file a

corrected tariff rate which conformed to the negotiated rate Judge Kline based
his decision upon the Commission s holding in Munoz v Cabrero v Sea Land
Service Inc 17 S R R 1191 1977 that secton 18 b 3 absolutely requires
the carrier prior to applying for refund or waiver authority to file a new tariff

reflecting the intended tariffupon which a refund orwaiver is to be based Here
he found that the new tariff filed by Sea Landwill result in a charge to Nepera
of 18 25 per container more than the negotiated rate

Sea Land filed Exceptions to the Initial Decision arguing that the difference
between the negotiated rate and the rate filed must be regarded as de minimis
and therefore not a jurisdictional defect Sea Land s Exceptions admit that
there is a variance between the negotiated rate and the rate filed but argue that
it results merely from the conversion from the rate negotiated in pounds to the
rate filed in tons and the load factor of the particular commodity
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DISCUSSION AND CONCLUSION

The rate negotiated between Sea Land and Nepera and the rate filed by
Sea Land pursuant to its application are clearly at variance The rate filed

would result in a charge to Nepera greater than the rate negotiated
The Commission held in Munoz supra at 1193 that

Section 18 b 3 requires that prior to applying for a refund or awaiver the carrier file a new tariff

upon which such refund or waiver will be based When read inconjunction with the statements

in the House and Senate reports it is clear that the new tariff is expected to reflect a prior
intended rate not a rate agreed upon after the shipment
T he authority granted by P L 90 298 to depart from the rigid requirements of Section 18 b 3

of the Act and to make a rate applicable retroactively is strictly limited and in our opinion would

not extend to approve a rate which was never agreed upon or intended to be filed

No argument has been advanced that would justify a modification of that

holding Munoz reflects Congress intention that the requirements of section

18 b 3 special docket applications be strictly applied A strict application
does not allow even for a de minimis exception

THEREFORE IT IS ORDERED That the Exceptions to the Initial Deci

sion of Sea Land Service Inc are denied and

IT IS FURTHER ORDERED That the Initial Decision served April 23

1979 is adopted and made a part hereof and

IT IS FURTHER ORDERED That this proceeding is discontinued

5 FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 606

APPLICATION OF SEA LAND SERVICE INC FOR

THE BENEFIT OF NEPERA CHEMICAL INC

Adopted August 8 1979

Application for permission to waive and refund portions of freight charges denied

Carrier applicant failed to publish specific commodity rate on a particular commodity after
cancelling and republishing its tariff although its solicitor had indicated to the shipper that
the specific rate would be carried over into the new tariff This situation may have resulted
in a tariff error of a clerical or administrative nature or constitute an inadvertence in failing
to file a new tariff However the application is fatally defective because the carrier in filing
the new conforming tariff prior to filing the application as required by law filed a rate
different from that quoted to the shipper and from the rate which had been published in the

previous tariff

Since the application was filed on the very last day permitted by law it was too late to reject the
application so that carrier could file a corrected conforming tariff and new application

INITIAL DECISIONl OF NORMAN D KLINE
ADMINISTRATIVE LAW JUDGE

This is a special docket application filed by Sea Land Service Inc Sea
Land seeking permission to waive a total of 42 569 90 and refund 280 00
in freight charges for the benefit of the shipper a company known as Nepera
Chemical Inc located in Harriman New York Sea Land seeks this permis
sion in connection with two shipments of a liquid chemical known as beta
picoline 2 carried in tank containers on the SEA LAND GALLOWAY which
sailed out of Port Elizabeth New Jersey on June 10 1978 bound for the port
of Barcelona Spain The first shipment consisted oftwo containers in which an

aggregate of 73 680 lbs of beta picoline were carried The second shipment
consisted of three containers in which an aggregate of 108 820 lbs of this

commodity were carried

I This decision will become the decisionof the Commission in the absence of review thereofby the Commission Rule 227 Rules
of Practice and Procedure 46 CF R 1502 227

2 This commodity is referred to as picaline in a Lands tariffs but as picoline in Sea Lands shipping documents letters
tnd application According to Webster s Third New International Dictionary at 1711 the correct spelling is picoline and beta
pi ine is a liquid used in making nicotinic acid Sea Land ought to correct the spelling in its tariff
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The application wasmailed from Sea Land s headquarters in New Jersey on

December 7 1978 exactly 180 days after the date of sailing and is under
consideration in accordance with the special docket provisions of section
18 b 3 of the Shipping Act 1916 the Act and the procedures established
under Commission rule 92 a as amended The sworn application is well
documented with affidavits inter office memoranda letters bills of lading
freight bills pertinent tariffpages and a calculation of freightcharges as billed
and collected from the shipper on each of the shipments All of this evidence
appears to make out a case for the relief requested on the basis of tarifferror

of a clerical or administrative nature as well as inadvertence on the part of the
carrier to file an intended rate prior to the time of the shipments in question
as described in greater detail below However because the new tariff which

Sea Land filed to correct its error does not conform to the prior intended rate

and because the application was filed on the very last day permitted under the

applicable law and regulations so that a new filing is impossible the application
must regrettably be denied

FACTUAL BACKGROUND

This case involves the failure of Sea Land when canceling a previous tariff
and republishing a new tariff to continue to publish in the latter tariff aspecific
commodity rate on beta picoline although Sea Land s sales representative
had indicated to the shipper that such rate would be continued in the later
tariff

The welldocumented materials which Sea Landhas appended to its applica
tion tell the following story Prior to December 31 1977 Sea Land had pub
lished commodity rates from US North Atlantic ports to ports in Spain in its

Freight Tariff No 166 FMC 43 That tariff had contained a rate on Pica
lines refined mixed of 6 85 per hundredweight minimum 40 000 Ibs per
container Tariff No 166 Item 9140 On December 31 1977 Sea Land
cancelled this tariff and published a new tariff for tank trailers namely Tariff
No 232 FMC No 104 This new tariff failed to publish a specific commodity
rate for picalines Before the new tariff had been published however a

Sea Land sales representative Mr Karl Douglass had requested Sea Land s

Pricing Department to continue the old rate of 6 85 per hundredweight
minimum 40 000 Ibs in the new tariff and furthermore Mr Douglass had
notified the shipper Nepera Chemical Corp that this old rate would be
continued in the new tariff by letter dated December 6 1977 Somehow
however the Pricing Department which apparently did not know of these
representations made to the shipper did not cause a transfer of the old rate to
the new tariff The result was that when the shipments of Beta Picoline were

carried on June 10 1978 there wasno specific rate for that commodity and the
cargo N O S rate for liquid non hazardous a higher rate of 63125 per ton

of 2240 Ibs minimum 40 000 Ibs per tank was considered by Sea Land to be
applicable TariffNo 232 Item 10 12th Rev page 5

Upon learning that the shipments were rated on the basis of the Cargo
N O S rate Sea Land s Pricing Department requested the Tariff Publicatiot
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Department to publish a specific commodity rate for this item This was done
Effective June 21 1978 only 10 days after the sailing Sea Land by telex filing
publsihed a rate on Beta Picaline in tanks of 162 25 minimum 17 WT per
tank container TariffNo 232 6th Rev page 5 A Although the shipments
were rated on the higher Cargo N O S rate basis the shipper did not actually
pay the amount so rated On the first shipment of two containers the shipper
paid 280 50 more than the freight charge which would be payable under the
new rate of 162 25per WT minimum 17 WT On the second shipment ofthree

containers the shipper actually paid 25 less than the freight which would be

payable under the new rate Sea Land wishes to retain only the total amount

offreight calculated on the basis ofthe new 162 25 rate and if the application
is granted would in fact be refunding 280 25 to the shipper and would be

waiving any amount of freight over a total of 13 79125 which are the total

freight charges calculated on the basis of the new 162 25 per ton rate which

Sea Land wishes to apply retroactively to the shipments See Calculation of

Freight Charges on Shipments of Picolines from Elizabeth N J Ex 7 The

amount of the waiver would be over 42 000

DISCUSSION AND CONCLUSIONS

As mentioned this is a special docket application filed under the provisions
of section 18 b 3 of the Act as amended by P L 90 298 Ithas been recog
nized in numerous special docket decisions of the Commission that this law is

remedial and equitable in nature and is designed to relieve shippers of financial

harm which would fall on them because of carriererror in tariffpublishing and

filing See e g D F Young Inc v Cie Nationale Algerienne de Navigation
18 SRR 1645 1979 Ghiselli Bros v Micronesia Interocean Lines Inc

13 EM C 179 182 1970 Hermann Ludwig Inc v Waterman Steamship
Corporation 18 SRR 383 385 1978 Westinghouse Trading Co Division of
Westinghouse Electric Corp v American Export Lines Inc 18 SRR 570

572 574 1978 Nevertheless it is also well established that although the law

is based on equitable principles applications for relief must show that a bona

fide error of the type contemplated by the law occurred and that certain other

conditions have been met For example applications do not qualify for relief

even under this remedial statute if a zealous solicitor makes unauthorized

representations to a shipper which the carrier never intended him to make or

if a rating clerk misreads a tariffor misquotes a rate in a tariff and the carrier

never intended its tariff to conform to the unauthorized or mistaken quotation
See Farr Co v SeatrainLines 17 SRR 1463 1467 1469 ID 1977 18 SRR

369 F M C 1978 and the legislative history to P L 90 298 cited in 17 SRR

at 1467 n 6 Equitable though this law may be the advocates of the law made

clear to Congress that ifthe Commission obtained the authority to grant special
docket applications it would act carefully to guard against rebating and would

not treat these applications as matters to be rubber stamped See remarks of

Mr John Mahoney and Chairman Harllee to the House Subcommittee on

Merchant Marine and Fisheries cited in 17 SRR at 1467 n 6 These remarks
in the legislative history furthermore demonstrate the important fact that
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carrier intent to file a conforming tariff prior to shipment was considered

necessary Mr Mahoney a spokesman for the bill even stated that i f the
Commission gets this power it must be made clear that carriers and shippers
alike will have a very heavy burden to show good cause for relief under these
conditions Hearings at 103 cited in 17 SRR at 1467 n 6 Chairman Harllee
concurred with Mr Mahoney s sentiments Furthermore the Chairman as

sured the Subcommittee that the proceeding would be carefully examined by
an Administrative Law Judge then called hearing examiner toensure that the

applicant had established the factthat there has been a bona fide mistake See

colloquy between Chairman Harllee and Congressman Edwards Hearings on

H R 9473 before the Subcommittee on Merchant Marine Fisheries 90th

Cong 1st Sess Sen No 90 11 1967 at 88

In addition to the above it is clear that there are certain jurisdictional
prerequisites which cannot be waived and which every applicant must meet be
fore the Commission can grant the relief requested Among them are the re

quirement that the application be filed no later than 180 days after date of

shipment and that the new tariff showing the rate on which relief is based be

filed before the application is filed 3

In this case although not entirely free of doubt it appears that there was an

error in Sea Land s new tariff published after December 31 1977 because
Sea Land forgot to continue publishing the commodity rate on picalines
which had appeared in its previous tariff It also appears that Sea Land may
have inadvertently failed to publish this commodity rate in its later tariff

because ofa failure of communication between the solicitor who represented to

the shipper that the old rate of 6 85 per hundredweight would be continued
in the new tariff and Sea Land personnel authorized to make good on his

quotation Iqualify these findings because of the fact that it is not clear that

Sea Land conceived the intent to continue the old rate in the new tariff prior
to the time of the shipment since the official Mr Kenneth D Nenart who

apparently had authority to back up the sales representative and cause the old
rate to be published in the new 1978 tariffwas unaware of the quotation made

to the shipper when publishing the new tariff and states that had he known

of the quotation made by K Douglass to Nepera Chemical he would have

published same in the applicable tariff to protect booking made Affidavit of
Kenneth D Nenart Assistant Pricing and Conference Manager Mediterranean
Service of Sea Land Service Inc

Although prior conceived intent by a carrier hasbeen found to be a required
element before the Commission could conclude that there was an inadvertent
failure to file a tariff had there been no jurisdictional defect otherwise in the

application this application could have been granted perhaps by finding that
the later ratification by Mr Nenart of the original quotation demonstrated a

I Soction 18 b3 oftho Act utbarl the Commi ion to lrant lpOCialdooket applications but amon othor thinp providcl
that the common carrier bywater in foreip OJRllnercc haa prior to applyina for authority to mako refund filed anew tariff
with the Federal Maritime Commission which lOts forth the rateon which luch refund orwaiver would be bued and provided
that application for refvnd or waiver mUltbe filed with tho CommiuJon within one hundred and eiahty days from tbe date of

shipment
See MUnDII Cabrtro v Sea uNi Stn ct lnc 17 SRR 1191 1977 and the lcaudative history diacul1lCd In Fa Co

v S tltlln UnI IUpra 17 SRR at 1467 n 6
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9960 IvS S 1 SE piJ UiJp l iJ J 0 vv EvPL d 19E
do tf ddns iJpunV I lliJlOa 6960 aOI S 1 E6E piJ UiJp l iJ S961

J pO Ev6 Iv6 PL d 96E tfuvdwofiu pviJH I o oqv EL61 J IjlS
OLLI 91n PL 01 vLv ViJa I Pl7 tfuvdwoiJJUvmm VIS iJ fivg YS

lUllAJlS lljl 01 JllSllW lljl Aq lpllW lUlWAlld jO S Sllq pUll JlUUllW Pllj lljl 9
pUll JllSllW lljl q U pl3ll3u l AUllWJOU

SSlu snq lljl PUlllUllAJlS lljl Aq paUllOpOO jJOM lljl UYMlaq uOlllUUO l lljl
lUllAJlS

pUll JllSllW lljl Aq OlU paJllU l d ljsUO lllJlJ lljl jO lwl pUll uOlllmp lljl v
paWJOpOO S jJOM lljl 1jlljM U lll d lljl pUll plWJOpOO

S jJOM lljl 1jlljM Ijl M Sl lllllU lWnJlSU lljl jO JllSllW lljl Aq UO s AOJd lljl E
lUllAJlS lljl l3JllljlS P pUll l3ll3ul 01 JllSllW lljl jO AlpOljlnll lljl Z

plWJOpOO S jJOM l1lljl 1jlljM U JlUUllW lljl pUll jJOM SlUllAJ lS

lljl jO lml1lU lljlIOJ1UOpUll plJ P 01 Alpoljlnll S JllSllW lljl jO lUllX l lljl I

lJll plJ lp suolq 01 SJOpllj d ljSUOlllJ lJ lljl 3U U Ullll lP uI
lUllAJlS pUll JllSllW jO lllljl SllM llpllS JW

PUlllUlpuods lM UY Mllq palS Xl 1jlljM d ljsuo l1lJlJ lll JlAOldw lS llpllS JW
AJll lp SllM lUlpuods lM 1S JOj SlUl llpUll 03Jlll jO UO 11l1llOS lljl 01 pll wI

lOu SllM d ljSUOllll lJ lljl U l OJ Illnpll S lUlpuods lM l1lljl SllllA lJ pJOllJ l1j1
palS Xl AUll

nllll lllljl d ljsUO l1lllJ lljl SllM lllljM lU Ullll lP 01 lJOjlJ lljl AJllSSlOlU S 1I
JlpJllMJOj llj3 lJj UlllOO lUlPUOO lPU Ull Sll llllJOOO lOU P P l

lllljl lJOjlJ lljl slpnpuo lUlpuods lM UllWSllllS UO SS WWOII Sll AIlIOS paPll
l l1lljl SlJlSSll lUlpUodS lM d ljSUOllll lJ Alu lllll Ull jO l UllS Xl lljllOj llu nlllV
JS llpllS y plllMpg 1lP 0qj101S l OS PUlllUlP slJd Sl pUll 1S lUI AUlld

WO3U PllJ1 llpllS 10j SlUlP pUll 03J1ll jO UOllll llOS lljl 01 pll Ul SllM lUlW
lA OAU Sl l1lljl JlA lMOIj lnlllll soop lUlpuods lM Sl AJlS lSlljl llU A ddns U

paA OAU A ll llPU lSlll 11l SllM l l1lljl AUlP lUlpuods lM soop JlllllW lllljl JOj

JON UO lSlnb U popoo lljl llupnp Sl AJlS 3U pJllMJOj llj3pJj UlllOOplWJOj
JOO JS llpllS Y pJllMpg lllljl uOl1l3 lUll lljl llnds p 10U soop lUlpuods lM

SlUlwd ljs Ijlns OllUlP lU Sl llllUllOj
lljl 3UlPUlllj pUll SJlpJll l UOWWO3u 03ulllOO Aq SJlljlO jO j llljlq UO

UOSJOO AUll Aq SlUlwd ljs jO 3u ljllllds p lljl Sll 3UpJllMJOj jO sSlu snq

lljl uo 3U Alllll SluY lp IOS S 19V 9161 PY 3u dd ljS lljljO I uOlllS

S lIfsnq lIOns U lMlu 01 UOfSSfWWOWIPUW fUJ P ql Aq p nss OSUolH UsPloq UOSJOO

qons S fun jOy sfqlllf poUY p su llUfPJUMJoJJO ssoufsnq qluo llu AJJUO U llullu Iluqs UOSJOO ON
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q qM SlUlwd qs lqll lJJ UIlllO llU lUlSlJd lJ llU PIlI JO sma JIllqlq S lUlpuods

lM uo paJlldlJd SlUlWnOOp lqlllJJ UIlllO JO SlUllUOO lql wOJJ lUlJllddll S

Sl AJlS llu pJIlMJOJ lqll lJJ UIlllO llUjUJJopoo JOJ llq suodSIlJ lJlld lql aq Oll

JlP SUOO Plnoqs SJljJJIl pUll SJOOdjqS lllql UO lUllU S lUlpuodS lM SUM l lllU
SJlll lIIIlUjll JO lql JO lUlIlsqns lql

qlM lUllS SUOOU lJlI lql paMOIIOJ llu pJlIMJOJ lqll lJJ UlIllO plSU l1un U llu

llll11Ul SIlM lUlpuodS lM lllql ldUIJ OllUllUj ulIllU Ulp UO lllUllldXlJO SJlllllI

llqA AJlsnpUj lql Ol Jaq1l1 Sjq1 JO WS1l1UO SSlJOJd llnqjJlUOO lUlpuodS lM
lAlIq Ol palqll1lp SliMl lllql pappll lUjJlIW pUll l1 lUOOJlW l1qM Jlq 1l1Sjq1
JO AJlSnpU Jno Uj SJlpJIlMJOJ lqll lJJ lAlIq 01 plSlI lld SUM l lllql palOU JlqlJnJ

U lIJllll5 JlWOlsro panlllA 11 SlI lUlpuodS lM Ol paJJlJ lJ UI lUjJIlW pUll

ll lUOOJlW pUll SlUj U lIJllll5 WOJJ SJlll lI lU AJlSnpU llu pJlIMJoJ lqll lJJ
U1IllO lql Uj lUlld lJlId lAlllI UlI lq Ol SJljJJlI pUll SJood qs q paJlP SUOO

SliM pUll lno J1lSl llUjPloq SliM lUlpuodS lM lllql lSlllllns 08111 UOllOO1ddll Sl

qllM uo punfuoo U lUlpuodS lM q plll wqnsl UlJ lJlJ JO SJlll lI lq1 JO OM

SlllJllq lqll lJJ UIlllO llU PlllOO

JOJ pUll UO llllUlWnOOp lqll lJJ UlIllO llUjJlIdlJd JOJ llIds ollJlIJO lluPlooq JOJ
Jl d lq1 Ol ollJIlJO UOlllllJodSUIlJ1 lq1 JOJ llu llUlIJJIl SUO pnJlSU llu dd qs JO

llUjAllJ lql JOJ US lOU lUlpuodS lM Ol paOOI OS3D Sl jAJlS llu pJlIMJOJ
lqll lJJ UIlllO 1111 UJJOJJOO Ol lUlpuodS lM UO pl1lJ OS3D sllu1l1 lp lSlql JO
lsmoo lql UI UOllSlnb U POjJOO lqllnoqllnOJq1 S SlIq JlIlnlllJ Il uo lUlpuodS lM
ql M lllllP OS3D ulIdwoIddns JPl13 11IJlU lD JlPJlIMJOJ 1qll lJJ
U1IllO lql SIl palpulIq l SlUlwd qs lqll lJJ UlIllO asoqM SJood qs lql q paJl

P SUOO SIlM lUlpuodS lM S AlIO 3 UOlSU A JO l AlIPYJIl lql q Ulp Alsy
llpllS JW

q paUJJoJJOO Sl jAJlS llu pJlIMJoJ 1qll lJJ UlIllO lql llu pAOJd JOJ lJq suodslJ

lJlId lq1 Sll 1no J1lS1 PIlq AIlUIlJllddll lUllpuodsllM JlqlJnd qns Sll JlIlSW q
palUIlSlJd lJ SAllMlll llpllS JW SJlljJJIlpUll SJood qs q1 M llu1ll lp pl1 UIJI S q

UI lUllpuodslM JOllAOldw lUIllnq SIlM JS llpllS y pJllMP3 lUllllll11ul1os
SIl paAJlS 1 lllql SlnllJIl lUllpuodSlM WOqM JOJ Illd ujJd Ilq1llu llq WOJJ Jlld

ullaqqjJlllql JOJ punoq SlUlwd qs lUlnOOJJUj
uo AIUO uOllunJ S ql UJJOpOO 01 IlpllS JW pallJ P lUllpuodsllM SJllpJIlM
JoJ lqll lJJ UIllO JO l1q suodSlJ paldl1l UIl S lllds ollJIlJO lluPlooq lql

qllnoqllY lUlpuodS lM Aq pIlIPUllq SlUllwd qs 1qll IlJJ UIlllO UO UO llllUIlWnoop
AJIlSSllU IIIl lJlldllJd Ol pIlllJ P SliM IlpllS JW lUllPuodSIlM Aq paU WJIl1Ilp

lJIlM Slllnp S llpllS JW lllJ1S JOllM Ot III lluPlJOM l1q U lJlql pIl1llOOI
SlIl lIlJ lql JlZlln pUll JO MlN JO MlN lllJlS JOllM Ot III lYJO
S lUlpuodS lM III paJOM IlpllS JW lUlW Oldwll S q JO lsmoo Ilq1 llU JnO

Sl AJlS llu pJIlMJOJlqll lJJ IIlUO lIlU
Jl1U JO llu p AOJd lql SSlU snq JlllnllllJ S lUllpuodsllM Ol pa11l1llJ IIllIlUIJlU

lJIlM Slllnp S llpllS JW lUO paPUllX l UIl lq PlnOM IlpllS JW ql M UO lll

p08SIl Sl lIlql plllld IlUll lUlpuodS lM SUO lIlJOOO lJnlnJ Sl JO lJlld IIlJlllllU
UIl SIl lUlpuodS lM q paJlP SUOO SUM IlpllS JW JlYJO llu J1llnb S lUlpuods

lM sy JlYJO llUjAJlllnb S lUllpuodSlM SIl lAJlS Ol lnq Sl AJlS llu pJIlMJOJ
lqll lJJ UIlllO WJOpOO 01 AIUO lOU lUlpuodS lM q paOldwll SIlM IlpllS JW

SJljJJll pUll SJood qs qloq WOJJ Sl UOW paA lAllq

AIIIlUJJOU PlnoM JlpJIlMJOJ lqll lJJ Ullaoo lUlPUOO lPU uY SJlljJJIlWOJJ SlUlW
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JnpxoJd llU SU Ill qSlqlllS UO SS WWOql l Joqlnll lllql OllUllnSJnd
ql178 s n 917 jiU pJlMIOj jO ss u snq q1 uo AIJl J 01 lJql pUll jiUJJ M lY
lq 01 punOj 1 SlUl Jlddl 01 SlSU 1 J pJllMJOj lqll lJj UllOOO lU pUOOlpU nss
PInoqs uo ss wwoW lJllW IllJlp ll qlWql SS JlluojO lU lU ql SllM n

J pJllMJOj lqllpJj UllOOO Ull Sll lno jPS1
ppq Jlljll lJlql lU puodslM OIZ J qwnN lsu 1 WI jiU zIln SlU wd qs
lqll Jj UllOOO llU pJllMJOj ulllllq Jlljll lJlql I W plWW pUll slU wnOp lqli Jj
UllOOO Jlld Jd OlllpllS JW plJ q lU puods M JS llpllS V pJllMP3 J PIoqlOlS

IoS pUll lU P s Jd Sl pUll lS q ppq SllM OIZ JlqwnN SU l1 WI
lU puods M jO soql Jll lU woIdw J ql jO SJnOO

ql liuJnp lU puodslM jO oIdw JlqlO ql pUll llpllS JW q U plllllllu
Sl l A Pll ql J pJllMIOj lqlipJj UllOOO Ull jO ss u snq ql uo liU Ulll SllM

lU puodslM pllillliu l l plS JW pUll lUlpuod M qlqM U d qSUOlllpJ WlW

AoIdw lql jO lqllIuI AoIdw pUll Jl oIdw jO Wql SllM JS llpllS V pJllM
P3 pUll lU puods M Aq OW plJ llU d qsUOlllI J ql uo snpuoo JllJlUOO 11

slJoddns pJ J ql J pJllMJOj lqlipJj UllOOO Ull Sll uOllunj lOU P P JOJlJ ql
pUll lS JOj lu llll llullIos 11 Sll APIoS pll llll Wql SlJ SSll W puod M

J pJllMIOj lqli Jj UllOOO ql Sll plZ JlPllJllq l S lU puods M
lIIl SJl JJlllpUll SJood qs 01 S OAU pUll liU PllI jO sIIq UlOOO uO AJllJ1UOO
ql 01 nllJll JIllq q S lUlpuods M uo plJlld Jd Slu wnOG J pJllMIOJ lqll JJ

UllOOO lU pUOOlpU Ull Sll lno jPS1 ppq J A U l Wql SpU lUOO lU puodslM
J1SnpU liU pJllMIOj lqli Jj UllOOO ql U lA Pll lq

OlW puod M plA JOO SJ JJlllWql lllll PU jpSl lU puods M Aq pln wqns
UlJ lJlJ jO SJ nlI OMl SlU wd qs lqli lJj UlOOO Sl liU pJllMIOj JOj lJq suodslJ

lJlld ql q OlWlpuods lM plJ lP SUOO lU Il Jood qs Ill lUlllsqns II OS3D
AJllJ1UOO lql 01 S U P A lql JlpJllM IOj lqlipJj UlOOO Ull lq 01 l plJ l

P SUOO SJood qs JOU SJl JJlll Jlql lU Wql W wnllJll Jql SJlllW WJpuods JM
PV Jql jO I UO llJS Aq pluY Jp Sll liU pJllMIOj

jO sSJu snq Jql uo liUAUll l Sll lno jI Sl liu PIoq SllM lUJpuods JM Wql UO S

npuoo ql ql M W lS SUOO JJll pUll JlIll SJl JJlll pUll SJood qs llUOWll JJpJllM

JOj lqli Jj 11 Sll JWllU s WJpuods JM JlOWOJd 01 pluli s p JJM SluJW JS lJJAPll

qlns AIJlllIJ SIllUJno pllJl U lno UJll l sluJW JS lJJAPll U lSIll xIs lJodxJ

pUll JJpJl MIOj lqli JJj IlUO WUJJlU Ul Sll jpSl plZlJ JPlJlqJ lUJpuods JM
WJpuod M 01 nlJJ p SlUJW lld J Jql JpllW lUJpuods

JM q OAUl JJJM OqM SJJJJll pUll SJood qs qlOq nulllJodw JJOW
nul SWJ1SAS OliJllJJpJllM IOllqlipJ I 01 plJJ Jj J JJl UO llJIIOO liU pJllli J

suols Jnb IIV Jlloodll Jlqwnu JuoqdJI l pUll SSJJppll s W puodsJM ql qM JJpun

Q lVIJOIIVI Jll 1J1 Wl A Ol lV

SM3G MVMMO l lHDI3M IIVNOIlVN M3lNI
IVNOILVN M3lNI SW3lSAS ODMV

liU PllJq ql JJlll OAU JsJq l J pJllMIOj lqli Jj
UllOOO Illflllll ql sllWJpuod M llJlJod OlW lU Jl I 11 UJp AJ SJJ JJlll01 Jllll

JJlOJq pUll SJood qs 01 sJliJl ql liU pJllMIOj lqli JJj UllOOO liU SSJSSll S OAUI
slu wnOp s ql uo Jlqwnu su I llUlUJMOll Jql Sll

pllS I IqllJllAUl S OIZ JlqwnN su 1 WIII M Sll JJlJodx J Jood qs Jql Sll

u ljo pUll W lill llU pJllMIOj ql Sll lU puods M lllUg S P plIPullq lu puodsJM
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pljpUllq IIQPUll JW SlUQwd qs

lqllQJj UllQOO Qql jO QlllllUYlJad Jlll wjll hjUO jO QJllMllQq 01 plWQQS pUll 01

llU UjlllJad SQjY puq ANad X OAU QllllJQJjOJq II pUllllU Pllj jO lIq UllQOO Oql jO
hdoo II hjUO plU lllUOO 1I0pUll JW hq plpJllMJOj SlUOWd qS UO SQjY S ANad

lUQPUodSQ hq plUll SS1l SJaq
wnu YlUQJQjQJ lJodxo pljJJllO SQjY QSQql U SlUQwnooP IIV YlYJo S lUOpuodso

III W q hq plpJllMJOj SlUQwd qs lql QJj UllQOO llU lUQSQJdQJ SQjY Q1QjdWOO Oql

plU lllUjllW IIQPUll JW YlYJo S lUQPuodSQ III JjJOM 01 plnu lUoo IIQPUll JW

ANad hq plhOjdWQ hIlTl OYJO qllnoll1I0JhTld s ANad uo IIQPUll ppo SQQ

hojdWQ Sl jO QUOpYllljd lUQPuodSQ ANad WOJj SlSQlOJd jO ld QOQJ uodO
lUQPUodSQlI hq plhOjdWQ QlqM W q hq pajpUllq

SlUQwd qs uo sSQOOJd UOlllllUQWnOOp QqlllUjlOjdWOO U E96j JaqwnN osuaon
JWd ozllln 01 6L6j hJTlnUllC hjJTlQ pUll 8L6j JQqwrYolQ Qlllj Uj JS llPllS
V pJllMP3 pll laJP hjlUQJllddll lUOpuodSQ JQqlJnd 8L6j 8Z JQqWQAON

Sll hjJllQ Sll palllp SlUOwnOOp lqll QJj UllQOO uo JQqlQllOl paJlladdll E96j JoqwnN
QSUYln JWdPUll lUQllll llU pJllMJOj Sll QWllU S UQPUodSO SSQjQqlJQAQN

8L61 jO JQqWQOQQ JO JQqWQAON U lUOpuodso JOj SlUQWnOOp lqll QJj UllQOO

hUll QJlldQJd 10U PIP ANad l llPYJV S ljoqsoW hUUO hq pYlUQP AQ sV SlUlW

d qs lqllQJj UllQOO pJllMJOj 01 E961 JQqwnN QSUYln JWd QSUYll JOpJllM

JOj lqllQJj UllQOO1UQPuadQPU s lqll QJd ozlln 01 paplQOOJd lUQPUodSQ
Yl AJQS S ql JOj

lUQPUodSQ mq pUll lUQPUodSQ hq pllddns UOllllUUOjU uo paSllq SlUQWUOOP
lqll QJj UllQOO QJ1ldQJd pjnOM ANad lUQWollullJJll Sjql ql M YlUllpJOOOll UI

lUQPUodSQ JOj SlUOWd qs lqll OJj UllQOO OjpU1lq pjnOM ANad YlYJO qOU1lJq
JjJOA MQN S lqll QJd hqQJOqM lqlllQJd qllM lUQWQllU1lJJ1l Ull pas5noSJP 1lJnlUQA

pU1lWJV JaoYJO llUjhjJllnb lUQJJnO S lUQPuodSQ 8L6j JQqwrYolQ hjJ1lQ uI

saoAJQS llUlPJllMJOj lqllQJj U1lQOO uuopad 01 plnulluOO lUQPuodSQ JQlJ1lQJQql
hjQl1l plWWI 8L6j JoqwrYolQ U JS 1lp1lS V pJUMP3 jO QJnlJ1ldop Qql qllA

QSllYl 10U PIP SOIllOll llUjPJllMJOj lqll QJj U1lQOO pasuaolun S lUQPuodso
QSUYllll lnoql M llUjPJllMJOj jO sSQU snq

Qql UO llUjhJJllO jO hllnll Qq 1I1S PjnoM lUQPuodsQ po Jad S qllnoqllnoJql P1llA
UQQq pllq QSUYll s J S jI lUllAQjQJJ QJOjQJQql S QSUYll s J S jO UOllllOOA
lIQql jO plYlloU SllM lUQPuodsQ UQqM jO UO lSQnb Qq SlUQwd qs lqll QJj
U1lQOO PJllMJOj 01 QSUYll s J S llufZIln u1l11Qq JQlj1lQJQql pUll 8L6j I h1lW
UO llpllS JW plJ q l UQqM lUQPuodso hq Jlllll l U SllM hl101l llU pJllMJOj
lqlllOJj UllQOO pasuYl1un oqll1lql JOAOMOq Sj1lQAOJ pJOOQJ oll QSUYllJOpJ1lM
JOj lqll QJj U1lQOO lUQPuadQPU s J S jO 8L61 8 Qunc QA lOQlIQ UOllllOOAQJ

Qql qllA u1l11Qq uOlsonb U hlIAlolllluIPJ1lMJOj lqlllOJj U1lQOO pQBulIun oq1l1lql
uOldwnss1l Qql uo plpunoj S uOlsod QJ 1OO S lUQPuodso lOllj UI J S ql M

UOlll OOSSll Sl jO SjSllq Qql uo hjOjOS pClZ J1luad llu Qq S lUQPuodso pUll SYlAJOS

llU PJllMJOj lq8lOJj U1lQOO Qql 8Ujuuopad SllM J S lllql s mllJll lUQPuodsQ
llpllS JW hq padnp SllM l 11lql llallQ U llU W lljJ JS llpllS V PJllMP3

jO SJopjnoqs oql 0100 UOl101l Sll JOj hllq suodsoJ lJlqs 10UUllO lUQPuodsQ
8U pJllMJOj lq8lQJj UllQOO U Q8ll11uQ 01 JQqwnu QSUYll

S q 8u Zllln pUll QQSUYll II 8ujJ q hq SSOOOJd S ql pllUQAwnOJjo lUQPUodSO
01S dJ 917 UO SSlwwoJ Qql hq plUQQJOs Qq pjnOM SlUllOnddll hqQJQqM
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SlUlwd qs 1qll lJj UllOOO Sl llU
pJllMJOj JOj Iq suodSlJ AlJlld lq1 Jq OllUlpUodS IH plJ lP SUoo AJllllfO 3AoI

plllqJ llllj S lUlpuods IH lJoq 3AoI 01 plll wqns SOCl OAU UOlPPll uI

UO lIlJodJOAllJlU3 JljllqA
JllSO ol JOol SlUllly ilU pJllMJOol SV

jllUOlIlUJ llUI SWllSAS OilJll

PllJlUoo S ql ql M OClUllpJoYlll U plpJllA JOj lUlwd qs lYlfOJd
1l JOj lUlpUodS IH Aq plJlld lJd llU pllj jO IIN Ull000 Ull UO plJll00dll UO llllOU
ilU MOIIOj lql JlpJllA JOj lqil lJj UllOOO lql Sll lUlpUodS lH Ol plYHU lP PllJl
UOO lllql ilulu lSlJd lJ JlpJO lSllqOJnd lql lljlnz lUlA Ol SlUlwd qs lYlfOJd

3AoIUO SOCl AJlS ilU pJllMJOj lqil lJj Ull000 WJOjJOO Ol 3AoI UOlllJod
JO AilJlU3 JljllqA JllSO ol ql M lwllU UMO Sl U pllOllJlUoo lUlpUodS IH
lUlilll ilU pJllMJOj Sl lq Ol lUlpUodS IH plA OClJOO SAllMjll OS3D lUlpuods

lH qlM SilUlllp jO lsmoo Sl U lilUllqo OU pll Ylllp AJlUlJllddll OS3D
6L61 AJllll pUll 8L61 llllj UI SlUlwd qs lqil lJj UllOOO J lql ilU pJllAJOj JOj
ljq SUodSlJ AlJlld lql lq OllUlpuods IH plJ lP SUoo SlUl fO JOOd qs S lUlpuods IH
snq YlQ f 1UllJoIpUll S AllQ 3 UOlSUA jO Sl AllPIJY lql Aq pOClUlP AIsy

lUlpuods IH Ol AJlYlJ P SlUlw
Alld lpllW AlIllJnl1lU SOCl AJlS ilu pJllAJOj lqillJj Ull000 JOjSOCl OAU lSlql Aq
plSS lSSll SJood qS 6L61 qOJllW qilnoJql pll1lp sJood qs Ol SOCl OAU UO plJlloodll

plllqJ llllj S lUlpuods IH lUlilll ilu pJllAJOj lql Sll lUlpuods IH plllluil Slp lnq
961 JlqwnN lSUOCll WoIpllS 8L61 jO JJqW lYlQ pUll JJqW lAON U plnsS

ilU Pllj jO slIq UllOClO JlpJllA JOj lqil lJj UllOOO Ull Sll lno JjlSl Pjoq Ol plnuH
uoo lUlpuods IH 961 JlqwnN lSUOCll WoIOl S ll plJn Yls ilU AllH

lUlpuods IH
Aq plpJllA JOj SlUlwd qs lqil lJj Ull000 UO lilllJlloJq pll Yllloo ANIH pUll
JJqwnu lSUOCls UH lZln Ol plMOllll SIlM lUlpuodS lH 110 lpllJlllpllllnl Yl lJI

UH pUll lUlpuods IH llAojdw l ANIH Ull Sll jppUllH JW llUlIlUll SlP

Aa VlUJOf OJd Apmd SllM jPPUllH JW jO lUlWAOjdw I s ANaol lqil lJoI
JOj lUlilll Ull Sll pllOlllU lpuodsIH lllqllUlwnilJll S lUlpuods IH llnjlJ JlAojdw I
lql Aq hJlljllS sllAojdw Ilql jO lUlWAlld lql iluJJllq d qsUO lllPJ lUlwAOjdw I
Ull jO OClUllS XI lql ilU U Ullll lP U Ol plJJ ljlJ AIIIlUllOU llJ llJO lql jO IIY
1I0JAlld Sl UO llqM plpJllA JOj II1PUll H JW SlUlwd qs lqil lJj Ull000 lql jO
Jlqwnu lllJlljll jO lJllMll UlA lWU AJlulJllddll SIlM ANaol UO lYllP PUlljOJlUoo
slu lpuodsIH ollYlfqns plU IlWlJ jPPUllH JW JlA lMOq OClulllJodUJ lSOWlJOj

jO lU luoqdlj ll JO 0ClIJ0 llllJlldls 1l ql M UJq lp AOJd Ol Jlqwq UlA I lOU

PIP lUlpuods IH UpJlql pllll00j SI llOllj lql plZ lln pUll 0ClIJ0 slu lpuodsIH
III pllJOM II1PUll H JW 1I0JAlld S ANaol uo SllM lq POJoo lql lnoqllnOJql

lUlpuods IH jO llAojdw lUll Sll U plilllilu I lq lllql llAojdw
I

ANaolUll Sll

SI lnp lwllS lql Ajls YlJd llU UllOjJOO JOj Iq suodslJ SllM II1PUll H JW hJlljllS
S jppUllH PPOl jO lUlWAlld lql Ol pll W SIlM SSlOOJd ilU pJllAJOj lqillJj
Ull000 lql U lUlW lAjOAU S ANaol SlUlwd qs lqil lJj UllOOO ilU pJllAJOj jO SSlU

snq lql uo AJJ1l0 Ol plnu luoo lUlpuods IH jppUllH JW qilnoJQl slUlwnoop

lqilpJj UllOOO slu lpuodsIH lJlldlJd UJq lAllq pUll SllAojdw I slu lpuodsIH jO
lUO AOjdwI ANaol lAllq Ol plllUllJJlllU lpuodsIH lllql slqS qlllSI pJOYlJ lQl

C Oll j Wj oC
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SUOISllxlO

SnOJQWnU UO plISUIOU q Ol
SSQUlY

S lUll31ddll Ull uo 9161 l3V lltlldd tiS Qljl
JO SUOIl1l10 A lSlld JO l31ldWJ Qljl JO Qnss Qljl plISSlIJppll Slllj UO SS WWOQU

llu suIO1 JOJ pJllpUlllS AJOlnllllS QljllQQW 9161 l3V lluJddlS

Qljl JO 1l 11 UOll3QS plIl1l10JA hlpllllllldllJ lUQPuodSlllllllljl sllu puy Qljl JO MQJA

Uf SJIOYJo QlllJoW03 slf pUll lUQPuodsQlI JQljlQljM S QSUIOl JQp1llMJoJ lljll1QJJ
UllllOO lUQPulIdQPu Ull JOJ UO lll31ddll S lUQPuodSllll hq plIS llJ UO lSllnb Qlj

JapUnJa ll panSS UOIS WWOJ all jO IUOlU
nSaJ pUU sojnJ 81uawlIJnbeJ all pUU IOY IIll jO luo 8oJd all 01 WJOjUOO 01 pUU 8u PJUMJoj

jO lBaUJBnq alluo AnUO 01 AJadOJd a qupuu 8um Ill I IUuonddu all lull UO SS wwOJ
all Aq punoj S I J JOjaJallIUUonddu pallIunb AUU 01 panss aq lIull asuoon I JaPJuMJoj Y

lllljl plld lUQU

plld Uf SlIl1lPUllW q ql18fi S O 91 9161 l3Vllu dd ljS q 11 UOl3lIS

I

JaPJuMJOj llll Jj
uuaoo luapuadapUJ uu IU pasUOOIaq 01 9161 IOY 8udd lS qtt UO lOOS jO 811uuaw allu lll
8lIaUlD al IlIbaJ all 8lIOSSOd SJooyjO alUJodJoo II puu jUUOlUUJaIUI IWalMS 08JuJ Jalla l

SUM llUfpllllOOJd Slljl Uf plIU WJQlQP Qq Ol QnsS Ql9WJlln

Qljl l1lljl llUfJllQH pUll UOllllll lSllAUJ JO JQPJO Sl OJ plIlOU UOISSlWWOQU
QlnllllS Qljl plIl1l10 A hjJ1lQl3 3 ljl M lUQWQAIOAuI s lUQPuodSlllllllljl

plIpnl3U0 3q lOUU1l3 II QlqlllllAll UOllllWJOJUI JO lunoWll plIlIWJIQljlOlQna

3 hq plIlSll OSlll SUM Joqwnu QUOljdQIQl S lUlpUodSllll IOWO S lUQPUOOSlI
Ol SlUQWdlljS QSlIllIlUJp1llIlQJ IOUQPUodSQJJOO Ull J P 3 UOlIPPll UJ

QJQIQZJlllUQljdQlS pUll UJnlUQA pUllWJVq PlnoM SlUQwdlljS QSQljllluUpUlllj
JOJ QlqlsuodSllJ lISOljl IlUOWll lllll plIl1l31pUI 3 1l1Qn QuQA Ol SlUQwd ljs
l3llroJd s 31d p1llMJOJ Ol Jllll 3 IlOJop OS UJ 3 dljl M lUQPUOOSllll

hq OluI plIJlIlUQ hlsnolAlIJd l3llJlU0 3 WJQlllUOl Qljl plIwnSSll 3 6L61 lj3JllW

Uf prlllpns 3 ljllM SlUQWQIlUllJJll S lUQPuodllll JO SUOlllllIPOJ JQljJnd
UOllll3Uddll JQPJUMJOJ lljlllllJJ UllrlO lUQPulIdQPOJ S lUQPuods

QlI UO SJllllddll QWllU JQH llPllS JW ljllM UOl3unrU0 3 OJ SrlJAJQS lOJPJUM
JOJ lljlllQJJ UllllOO plIWJoplld JQlllQJQljl QljS 3 WOJJ AJ1l11lS JQlj lAI Ol

plInullU03 PUlllUQPuodSllH ljllM plIUfllWQJ lQWJlllSW J8 upllS V PJUAptJO
11lAJJ1l QljlllUfOUOd poplld SlljlllUfJnp pQJlldllJd Qljs SlUQWn30p lljll1l1JJ UUQOO

uo Joqwnu QSUIO1IlU UJQAOIl Qljl Sll 8611 JoqwnN QSUIO1 Wd PUlllulllll
IlOJp1llMJoJ Qljl SlllUQPuodSllllplllllull1Sl1p llUlIJlldd llIlWJ lllSW AJ1l1USS IQW

JUIsw h1ld Ol plInUllU03 3 lUlwollUllJJll lljl ljlJA IOUllpJ033ll UJ IOYJO
S lUlpuodSllll OJ IlWJll l QUQlj30lI Sl9hOldwo S 3 JO QUO JO lUlW I01l1d
Illjl plIAIOAuI 3 ljlJA lUIlWlllullJJll all lljll1aJd ljlJA OlOJ plIJQlUQ JQllll

lUaWOlJllll aljl Ol J1llwIS lllljMawog 8611 JoqwnN aU IO1 WdIlU mln
SlUawdlS lllllllJJ UllrlO p1llMJOJ Ol alqll SUM lUapuodsQlI hqllJaljA lUawollullJJll

Ull olOJ plIJlIlUa 3 pUll luapuodSllll 8L61 JO SljluOW hlJlla aljlllu ma

aJQIQZJ1lJ
UllljdalS pUll JQ3YJo IlOJhJIJ1lnb lUaJJn3 s lUllpuodsall llJnlUaA PUllWJV lIJaM

3 hq lUQPuodsall ljllM prl1l1d SlIahOldwQ aljl lluomy WJY lllljl WOJJ
UMllJp SQQhOldwQ hq plIlJ1llS pUll 3 JO lJouJds 11 Sll plIl1lQJ3 hllUaJllddll SUM

luapodSllll hlj3laJjSllllja awos SI p1llllllJ Slljl Uf p1O3QJ QU Jllll13un S 3

UOllllJoWOpodX3 ollJllljlJA lUawaAloAUfs luapuodSllll JO lUQlXa au
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SUO lI1IO A 1l1UOnmnll pUI13u MOlDf IJll1JJl Sl1q 11 OL60 LLZ L9Z J WJ l
u 0210 Ill L 7 U0110JllddV iJSUiJJ17 JaPloM lod 11 21iJld UOiJJO

luapuadapu YlS lJnl1lU llqtlJ Wptl Utl JO lJlM SlA lOW lSOqM JO U6J Z
S17Z J W d I 91 oN asuaJ17 IapluM lod IliJ ald uuaJO luapuadapu U

llaIJ1JV p U01Of llS Mtll lql JO s21U PUtllSJlpunS w WOJJ WllS SUO l1ll
oA lSOqM SlUtll lddtl lSoql ql M AIlUl Ulllltl lP Stlq UO SS wwoJ lql ll qJ

Z17 lStll1
ltl SllUtllSU JO Jlqwnu Jll1l lJ21 tl pUtl sqlUow UYlllnoJ lW lJO popoo Jlltl lJ2l
qlnw tl JlAOO SUO ltlIO A slu lpuodSlM ltlql S Stlq lql uo pllUtlJ21 lJlM SlSU lll
qlqM U SJlqlo OMl pUtl lStll ltlql UYlMl lq plqS n2lU lS P UO SS WWOJ lql

lql fL6 S SL J W d 9 U 0 iJu ddIS zalUi W UOl1UJllddV IaplUM
Iod IliJ ald uuaJO luapuadapu uI lSUlll tl JO lYlU lq lnoql M SlUlwd qs

lq21 lJJ UtlllO JO splJpunq plpJtlMJoJ lUlpuods lM JtllA 2lu plllJd lql 2lupnO
uols lnb U sUOltlIO A lql JOJ lAlOW lql pUtl Jo lUllX l lql Jo

llUtllsqns lql Stl SJ01ltlJ qlns plq21 lM lStld lql U Stlq UO SS WWOJ lql U6
a J W d OU IUalJOS D AnD UO1uJ lddV asuaJ7 JapJuMlod IliJ aJd
uuaJO luapuadapu YlS SUO 11l10 A lStld JO S Stlq lql uo SlSU lll Jpql JO tl Ulp

lqllSU tl21tl lltl21mw PlnoM qlqM SllUtllSWll lJpAUtl UO SS WWOJ lql OllUlS lJd
01 pl21Jn lJtl SlUtlllddV plJJn llO SUO 11l10 A lql qlqM lI lXllUOO lql lJOldxl
IIM UO SS WWOJ lql UO SS WWOJ lql Aq plnss lSUlll tl JO lYlU lq lnoql M

2lU pmMJoJ JO sSlu snq lql uo 2lU AJJtll U pl21tl21U l lAtlq SlUtlllddtll1lql punoJ S

l lJlqM SlStl l uI fL6J Z J W d 9 ANfo 0 Imdd IS tJUO1tJUJalU

vlfla uuwfnufAJJUH YlS uOltl llddtl lSUlll tl AUlP JO lUtlJ21 01 UO S llp

S UO SS WWOJ lql U JOptlJ Joftlw tl AIU tlllll lJtl Alql 17L6 a JlqW lA

ON S L oN ll lOO JWd Z Zl O Zl MMS 17 U iJu dd IS JUJV JW
luUJlddV JapJuMJod IliJ aJd uuaJO luapuadapu llS SSlU1Y slutl llddtl

Ull JO uOllSlnb lqljO lA l1lU WJll lP lOU lJll MtlljO SUO 11l10 A lSlld q21noql

T I Ie l IIo r 11 111 I Pl1 T C I IJ I C 1C f C f 1

lJod s q IB os op Isnw osu B Inoql M I A I B llu pJBAUOj IqllJj spnpuro
OqM IUB ddB UB I ql SMOIIOj 1J ssoooU I spuo poJ SOP Sl OAO q B 01 S OIOlBIS llu su 1 oql jl

l1lql U6J f17Z Z17Z J Wd AUudwo

ssaJdxIUd vlf a zn V oNUd 1UUJlddV iJU PJUMJOd IliJ aJd uuaJO
luapuadapu U plpnpuoo UO SS WWOJ lql tl vv UOlllS pl11l10 A Stlq OqM

lUtll lddtl Utl 01 lSUlll tllUtlJ2l 01llutlpnpJ Sl JOJ SUOStllJ lql 01 Stl 2lllltlJOqtll3

SJOpJBMJOj IqlloJj pogu q poo uo 1 Jq suodSOJ pUB
lSOJI jO uOlsod oql U roSOlluPBld IOU JOj S SBq luoplJns OUOIB S SlUOpU q ns jO UO I lodOJ
oql ISU Bll omsSB lq UOSBOJ 01 UOlBI uooq OABq OOOIS OA I sod lBql UOP AO lluu Auro jO
oouosq oql qlM poldnro SUOlBlnlloJ S UO SS WWOoql pUB SM lllu dd qs oql JOj pJBlloJs p ISB d

wql 9L6 Z AtlW f 17L ON ll lOO

JWd 6ZO WI MMS 9 JU 0 iJuPfJUJ OJSiJ7 tuUJlddV JapJUMJOd
IliJ aJd uuaJO luapuadapu UO S llP Jl lJtllUtl U pl JtlWlJ UO SS wwOJ lqJ

OSU B jO UBnSS oql ISU BllB SOlBIIW I V
llu dd qS oql jO UO IBIO A ISBd B SSOUIOI S nb lJ oql sossossod IUB ddB UB JOqlOqM llU U WJoIOP ul

pllOU UO SS WWOJ

lql SL6 S Jlqw O 17f SL oN ll lOO JWd LEI 179EI MMS S
uO IUJodJoiJU PJUMJOd uUO IUuJalU U plo uOUO Splp lUlllJ tl UI

tpayton
Typewritten Text
71



WII tt

6 61 ft nf

Q NOJONIHSVM

IJ8pnf MD7 iltllrJJISlullUPY
AAlq W AllNVJ S S

JIQ UQP AqaIQq SJ pUll QQ pjnoqs JQplllMJOJ lq8JQJJ
U1lQOO lUQPuldQPUr Ull Sll QRUQOlll JOJ uO l1lIddll s l uQPuod8QlI JQPUnQJQql

JlQn88 UO sSJwwOQql JO SUOlllljnBQJ pUll 8QjnJ SlUQWQJ n J Qql pUll 9j61
lOV lIOJdd qS Qql JO suo s oJd Qql Ol WJoJuoo Ol pUll lIU pJllMJOJ JO s8Qu snq
Qql uoAullO Ol AjJQdoJd Qjqll pUll lIuU A m 109 S lUQPuodSQlIlllql JlQU WJQlQP
pUll JlQpnjOUOO JQqlJnJ S 1I 9j6j lOV lIu dd qS Qql JO 1l VJ7 UOIllQ8 JlQllljO
QAllq 8JQOlDO QlllJodJOO 8l pUll lUQPuod8QlI lllql JlQOJWJQlQP pUll JlQpnjOUOO 8 l

SU081laI lIOJollQJoJ Qql JO 1I11 JOJ pUll QR1lS ql U pI00QJ QqlJO UOllllJQP SUOO uJ

SNOlSn1JNO

WJOJUOO Isnw lU1IIddu uu ljolljA 01 lOnpuoo IUJOW jO pI1lpuUls IjSllj U

J 1jSfllUlSO QJOjllJQljl QAulj QNt QllIU pUU SUII IY
llJU OljA aoljl 01 uO SSOjOJd Qljl 01 SSOOOU

IIWll OJ pus suo111 Iddu QSUOOlA Q llJ 01 sn pQJ nbQJ nlj SSllJSUO SUIPJUAJOj llj Jj UUQOO

jO UOISSOjOJd Qljll1 perfnbQJ Al1lI suodSOJ jO NJhp 1j81j Qljl SIIUIUlUluW IjllApdJUljO QJU Q A

8Z1 III rJJdns OU1IUaJOS U pllllS l sv JlsnpU lIOJplllMJOJ lqll QJJ UllQOO

Qql JO AlpllQlOJ Qql QAJ Jd pUll U lllUJllW Ol lI1qo S UO SS WWOQttL
lIU OJOJUQ ql A plIJllqO

SJ l 8QlnllllS Qql JO pI11llaIS p lUllJllllD II QOUllUQlUnOO lOUpjnOA l lllql
lJQ881l l UQqA rJJdns rJlpJ03UOJ U lUQWlUQR 8ql qOQ UO 88 WWOQttL

lU 1l1lS EI

QlRIl1s Qljl jO sosod md UIJWQJ puu AJ01U n8llJ Qljl QlUlll OJ PlnoA SUIPJUAJOj llj8QJj

llSQIQ QlRIISUOO PJROA QSJAJQljl0 AIJ11WPU lUljA SlInUllUoo jO QSOdJnd JAOAU Qljl Ijl J IO II

QJQIj lUBWQ8UUJJU jO QdAl Qljl OJII SIIJQlUQ All u uOlJOQS jO lOudWJ Qljl PJO U 01 BUO IIWJud oJ

paIlljOQp QlIpnf M lllQA lIlJlSJU WPV lIOJP 8QJd

Qtjl UOllllOlddll 8JQPJllMJOd S 1fJ J lIUJAUQP UJ III lIlIS EI Al J1lllQj
tjllA SQIllOll lIU PJ1lMJOJ ltjllQJJ Sl JO QOUllnulluoo QqlOjO Ol

JlQldwQnllOOll JQAQAOH QRUQOllllnoqllA slUQwd tjs lql QJJ UllQOO pJllMJOJ Ol UO P
snoJOSuoo pUll QlllJ

IQP
II QPllW lUQPuod8QlI 8JQPJllMJOd S 1fJ J QJ1 SQnU l

UOO mIlO OAl Qql U AlQQ AlPllIW S lItJP1PlS QttL III lIlIS EI s8Qu snq
QAllllJOnj II QlllJldO pUll qSlqlll8Q Ol sntjl pUll Qjqlll1lAll AIPllaI QJQA tjO qA
8lUnOOOll JQplllMJOJ lq8JQJJ JO J Wnu J1l lUlllsqns II aI nixlll Ol QOUQllldW

Aq AII1ld oUlJd lIlA lOW 81lM luQPuodSQlI lllql lqnop Qjlll Ol 8JllQddll

QJQtj ll
Q81l0 lllql U SV EL6j loZ JIlnUllf U ON lQjOOQ Wd 1

S Ej UO S j1llUI JapmtlUoS II X lurJJl ddy JapmtlUoIlJla
urJaJ Iuapuadapu OJ lUQRaId lllql S DaI AjQ80jO Q81l 8tjl U pJOOQJ QttL

QRUQOIQtjl lns8 Ol JaI UO 88WwO Qql sJldd tjs JlQPUIlJlS JOJ UlllJllW1lS
poollll sllllu

lOll
u plltj lU1lIddllllltjl 8lUQwnBJll Ql d8Qp 881lq 8ql UO

lOV lIUJdd tjS Qql JO UOlllljOOJ QlQA 8Q1llOll Sl lllql UA OUjQAlltj pjnoqs JO

A lUj lUllOlddll Qtjlllltjl pnjOUOO pUll lUllOlddll Qql JO QOUQpldXQ pUll QlI

jA oUjQtjl JlQlOU UO SS wwOQtjl jLEllll rJJdns rJlpJOJUO J UJ AJlUQ UQjSSQj
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Ol 17L61 JlqolOO WOJJ SJIllA JlIlj lUO pUll ONl AlllllUl XOJddll JlAO SPUllX l

SlOIlJ jons JOJ lUll JO POjIOO lUllAlllJ ljl lJOWJljpnd plJlllns lAIlj ljSlw

lUllUJllldwOO j01jN 8801 JO l8UOOXl JO SWlll SIl nlN SIl SlUllulllldwoo JO lUO SIl

qof Il JOJ lJqllllns SIllOU SIlN j01jN lUllJO pOd Il OllSOI lAIlj ljS w lUIlUJllldwoo
j01jN sqof JO Jaqwnu ljlOl SUJl1llal SIllJIl JIlnlOlIJ pllllo ldwoo AIlWallX l OlUJ

JllU l Ol lAIljPinoN Aljl uon1l8 ll JljlJnJ jljA lnUJluoo Ol allN SupxJd

ljl J l1Ijl plZ uSOOlJ lAIlj sl plld ljl JlA lNOH SlOUlIlSUJ jons JO Jlqwnu

ljl uodnllJSIl pUll AJllA Ol plldw lllll lAIljpUll SUJdwnq lUIIJOJO SlOUlIlSU

Ol SU l1IllJ SpJOOlJ plSSIlAUlIO lAIIjSllllld ljl lSIlO llljl ul sy pllll 18 0SJ1I
SIlN j0 jN 1 L oN ll ljOOJ 18110 PIll1 ljl UJ sl plld ljl Aq pllUlIAplI l80jl Ol

JlIIW S lJlI lSllO SJql U lUlW lIlllS ljl JO J1IAoJddllPoddns j0 jN SUOSIlal lIU
6L61 IZ lunf plnUJlUoosIO

8ulpxJd pllUIIJO lUlW lIlllS JO ll1AOJddy JOJ UOllOW 1 L ON ll ljOOJ

llS I L oN ll ljOOJ ul lUlW llll18 JIIIUls 11 SUJOJddll SUlnJ AW SUJnsSJ
UJ llOU Ol uOISllllO plIj AIlUlllJ ISII plnUJluoosIP lOUJs SUOI SIIj lUlpuodm

j01jN slOpollJd JO lJnSlJ 11 SlI pllU ljIOOX l lUllUJlIldwoo joJqN Jnful IIIJOulIUY
JO lUllX l ljl lUJWJll lP Ol plPUOOX laq Ol lAIIjPinoN POlll pUll lWn llqllJl

PlsUOO j01jN ul uonll8 ll pllllo ldwoo jljA SUJnUJlUoo JO pllu ljl lnojllN

llnSlJ Sljl lAlI jOIl PinoN II JlAO lJOW 6L61 LI IDIS 61 s1JxaL tftunoJ
SIJJ1JH fa tft1JOlftnV uotsnOHfa tJOJ t JU aJlt Jas JU1JJJ s tfJJaJ I L ON

llljOOO UJ uOlsJllP s uolsSJwwljl WOJJ pllIlUIIW l j01jN SlSIlO JO Slj I18 11 JO
lUO JljlOUlI uOlsnlouoo 11 OlSUjIq PinoN plAOJddll J lUlW llll18 SJIU SUJpllO
oJd SJjl JO lOUlInUllUOOSIP JOJ ljSll pUll pljOllal lAIIj Aljl jOJqN lUlW lIlllS
11 JO IIIAOJddll SUJljllS UonOW lUJof 11 pl1Y lAIIj lUlpuodS lJ PUIllUllUJllldw
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Al nlrluo Umlll WlllOO f LI UllqlllMOI pUll lSllq lllll uo

UlnlllW lllOO fLll ullqlllMOlll lq PlnoM llnsll lql pll lp SUO lllM lOpllJ
UO WYlI lql J lllql Slllllll n lA WAllSUO SIlM lUnlYllll OlU lOpllJ UOlIlYlI
AUll lljlll lOU PIP qlqM qlllOlddll SJllllS Wql Slplluo psun llUJll lH

Slll lWJOO SJllllS U ql M IIlM lllM Slpllll 1I11 lOJ pUll Slpllll

Illnp A pU lql U Al nlrlpUll lSllq lllll uo Umlll JO lllll S PUllj lllS lllql AIlA S

npuollOW UlA l UMOqS lq PlnoM l lP S lAlIlAl lSUOlql UO lq Ol SllP SUO
PUllj lllS qlqM sUOlllfOld SJllllS U lOPCJ UO WYU uC plpnpll seq MillS

J Wqlllu Moqs JO lsodmd lqllOJ JlJq llUplllq lsod II plll wqns PUllj lllS

S 3lLVW lVNOulaay

AJ nbu Ill lOOS S UO SS wwolql AJSlIlS XIpuoody lql U

lllOOdC qlqM suols lnb ply s XIS lql Ol SllMSU C lqllllql llqllnJ puy I
InJMlll llOJll lql pUll lJqllUOSllll pUll lsnf

llll uOlllll lslAu llpUn llllllW MJlll lql U plll lllUOSlllll lqllllql UMOqS Sllq
puC UO SllnSlOO JO Ulplnq Sl llW Sllq PUllj llS Wql puy I Alllu pllYllY

llnpold Ol plull slp SIlM lSIlll lU lllll IllllU lll lql

qlqM SlnU lAll pllllfOld IllUOmppll lql spllu PUllj CSlllql SlSOPS PllU lP Al

lql JOllUlll lpuodlld lql AJllllUOlqlol PlYll lql U lluJqlOU S lll1JLInJMlll
S lSIlll lU lllll IllllU lll lql Wql llJlill Sl lllld 1I11 sJlpq llUJll lq lSod uI

NOISl1l NOaNY NOISSl1SIQ

Slpllll lql U PUllj llS lOJ Al nlrluo Umlll

JO lllll l IlJ llq SS WlOO WnW XllW lql S f LIwql pUll lSllq lllll uo Ulnlll

JO lllll l IlJ llq SS UllOO wnUlxllw lql S fLlI lllql SUO lIlU Ullll lP S UllW

d qS lW JO Alllln llll lql lplluo Sllllld lql AIUO llu ld S ql JO slsod

lnd lOJ snlJL Slpllll lqllllllOJ SSOIIl Sllndwo PUllj llS f lq Ol Slpllll

lql lI11l0J Umlll lllllllAll lql Sllndwo MillS lql lON llqllUOSllll SllP SUO
ullwd qS lW lllqM plllX l lOU soop uOlllll lslAU llpUn lpllll Illnp A pU AUll

lOJ Ulnlll JO lllll S PUllj lllS lSnllllq plll WllXl SSOlllOU SIlM ullwd qS lW
plllllllU l

S PUllj 1llS qlqM U Slpllll lql ql M pllll lOSSIl Ssp sSlu snq pUll l WOUYl

lqlJO Ml U AIIIl lOOSl l IlJlq Ol fLI lql punoJ u llllll pUll fl l 8 UOlllllod

SUllllllllOl pUll 1 8y lluPIlnlll l ll1ll uowwoIll SlU Jl1lJO Sllll Ullll

8L61 ql M fLI lql plllldwo OSlll lH SlJlsnPlI SlllllS pll Un lOJ Al nlrl

uo Umlll lllllllAlllOJ lJllP Pl ql lql U ljUlll PlnoM PUCj llS Wql punoJ puC

LL61l0J SlJOOJ puv PJvpuvlS Aq plzAlllUll SlPlSnpU qlM fL1 lql plllldwo
ullwd qS lW Illl dlll Plllllll pUll lpll l Sl U lllU IlW Ol l MOIIIl Ol lnUlA ll

TT 3SV3 NI 3LV lV 3N3D LN33d 3AH 03S0dO d

tpayton
Typewritten Text
119



W zz

q OJ lInll0JI01 UOJlllWlllOUlUUIO opun

OOIIIWIllO1OI11lI lIoqlJlOlI1OUIO 0111 puw EL61l zn m s nOtt 0 111100 1rtpJO4 S pollln
uodo llJ1I dvtpoooold lup wotn1l1lI1WWClO OJ JIIIOP nq IuJll1lwotOJ 0AJI1I1I1tI1II IlII PO POPUO Oll

SLrS6 d IutIwotdWlI1qpoooold IuJlI1IwotOJ flJn oq1 qlOOlll 11loq1l 10 10IW1IJIAOf 1II H

OJOlI JIIjIJ11J lD01II 0l10lJ0l 00tIJ oq pftOIt SLrS6TdjOIUlJII1IOO olDlolll n I1qpoIaoId 1111 JO 0JII1I lIl pod
oq1 pOllutpoooold I1ll0 I0Il111 0111 JO UOJInlOllJ JOj 1Il llJ1Il lUUJIAO oq1q JlOII1I lDoq101O

6L6 s V
S SL ON l lOOQ 1 JlIIOdoJd zlsl lI dO 91 1l 1I1q1l JlIIOdoJd oq1 DO 1 0UIUlCl0 JOj wp 1II 01ll1 qlpDOllJlpUO II

1I1 louo oq SLt S6 dIutlOl1llOldIUf IOJ I ONJIIlJfJOUOOnOl JIIlfivnIO OlloqnlflU1JlIlL

ogpodl oq1 01111 JI1lIJ polO oq 01 pIlOOdXlIJO mpoq1lUJ11R l puIl lISIIloq IOIW

1IJIAOf 0IfL 1 I1lI1IOAOJ IIllupoofOJd JOj pD1llIlD l puIl IISJOlIIlD 1I1111ll0l OlIJOJIII puXlOIlIlL
L9 ZosI

lI d 91lIS uoIoq IuJpoooold 111 1IjIIOOlIo OlOJ I qot1l OJ IlJOUoIl1quI OJIIpolOJd Puw IOIOIJd JO Inll
uu 0111 q ptpWOO uaatq Ol WOOIl wwOAOO 011 q pIIltUftOOUO 1W11401d 011 SO OW 10U lnq tWOS UOJII1wqnl 11 oN

POflJlUOO I 1111111 UJUUJIoq p jO OlnCUJIIIP pOI UO IlII 01 pol flJn lUg IIlL
UOJIIlwlDO1lI1 JO UO lIoq1 OllqlnalQ oq 01I I qol1l IRq

Gql JO uomlOdltP oq1 Ol JIlloQO 10U lUll tdpolAOtn08 l IfO qM Qltl W Iq1O OJAl DO pnUJWUIOO 0IfI 1I1UOWUJOAOf 01U tl

6i61 n IsnBnV

a8pnf MfJ7 atl l1fJlIS1UllUPV
WZNV D 11I0WAilS S

pnll lU p p JQplO
S UO lllB lSlAU lip SUO snIOUOO pUll sBlIPUJ BlI oBlJOj l1jl jO l1jBn l1jl UI

tt
Jl1jlJnj BlIlJlhUll JOj PU Q1jlln01jl A pI00QJ AIll11U lP

JAI lip UO SpU1llS lSlllJOlI llllJ 11lJQUQB lip jO SSOUlnjA lll l1jl S1l 1jonWSlllI
lSJOJlX I lOOW II Kl PlnoA l JlAO IJOW XlpU IOpd llllSlI01jA JO JlwnSUOO

B I SJl1jlO BUOWll lSn Ol JOlllj AIllUOllllYU lll1jA BIIP OQp JOj S Sllq OU

SJ lJl1jllJoddns AIll lUlPJA I lUlSqV UlJJlllU lA SJ uomsod S lUQWUJlAOD l1j1
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OJO rj II

OO AJlS lqlO sl51l UooJOO lpIlJll1Jl 0 lll0l lqlO 990Y JO as s I SIlM UO lJod
ro AlIlS 1llJL

0

99 1 1l1llM POlOO Ilqlllulnp uOlsnoH lR pIllPUlq SPlOllllO

iJsuiJdxg puv SJllS11V1S aU1V liJdO

sMOIIO SIl pIlU llldxl IlJIl SUO lIlOOIlIl
llllpdoJddll l1lolpllJl S ql 01 pIllllOOUIl SlSUOOX l JlU 1l1Uoo PUIlIIlU WJll SIlXll
uOlsnoH lql O SUO lJod lllM SlSUOOX l p01S q S PUIl IlIlS WOJ pIlll WO

spuvlSf U IA puv OJoQf 0I1iJnc lsvoJ Jifpvc Sll

OlpIlJl S ql JO lSUOOXl If
OOUlJ lIDP lql O OOO Z I JO slUnOOIl JIllA Illnpll lql If pIlllY lJ AUIl lJlld

AIUO UO plfoJd lql U JIlIlA un Il JO All Il ll llJOOO qIlUUIlAIlS Ilql O UOlPPIl
lql lpIlJl Sql U pIlllfOJd lSl IlJU IlwnloA lUroJOO 01 Ilql 01 UOlPPIl uI

OJl 0I1iJnc J IUVlW ItnOS oSll

01UOO1OO I 10 9E LL S 11lA pIlllfOJd
pUll 11llA Illnpll lql UllMl lQ roUIlJIllJ P lql lUIlWllllllSJllpUn Ilql O lUnOWIl

lql JO JIlIlA IlSllq lql llIfsll lJU JllJV
0

1 lUlwq Il11V XpuoodV SlUIlW
SSIlSSIl JO P 18 90 1 snld lSUOOXl lsnoqlJIlM JO 019 EE I PZP OPZ O IlllOlIl

Aq pIlllllSJllpUn lJlM SIlSUOOXlIIl lOlS q Illnpll lqllnq 08L LIE SIlM pIllJodlJ

AUIlU5pO SIl lpllJl Sql JO lSUOOXl JlU IllUoo pUll IIlU WJll If OOUl1 lIDP l1l

spuvlS UoallA 1SVOJ Isvg

SMOUO SIl 9 pUll osoN
IN qx3 U pIlU IlIdxl JlqlJn lJlM lSUOOXl JlU 1l1Uoo pUll IIlIfWJ ll pIlllfoJd oql

l5ullq5ulunOO Il lql WOJ 5Ifllns lJ lS1llJ U OOO P 1 lql 01 UOlPPIl uI
olpllJl S ql JO pIlllfOJd UJnllJ O llllJ lql AIlUIlyu5 s plldW

01 qllnoull 10U S OOUIllIlA l11l1 OOO E llu u llwIlJ 1l1loAJlsnf PlnoM IlUllP
lwnl0A lql ullql lJOW L Aq pIluIlp lnUlA l1 lpIlJl oonI OlJlnd IlPllull
lql uI opllJJll ollJIlO X W lql llu pllJ5dn Aq SUJnllJ lAOJdw 01 pllu Ilql UO

pIlSllq S wS Wldo S ql
0

61 Aq lwnloA pUll 01 Aq pIlIfI lP lnUlA lJ UIlJlAQ
opllU Il111l Ullq AUIlP01S q SIlq ullql Pllol JOO ll1lJ Jlqll q Il llY lJ lpllJl lUO lnq
UIl U SlnU lAlJ pIlllfoJd UOlIl Y SSIlJlJ 5U lUnOOIl pUll HID pIlllfOJd

lql lwoou snooullUoos W JO uOllfoJd lql 5IflSnfpll Jll lllllql SMOqS llUlW
qIl11V lls lnUlA lJ IIlp01S q SnSJlA pIlllfoJd S pU IllS O SsAIIlUIl UV

IiJMSUV

iSlnU lAlJ popoo Jopd ql M pIlJlldwoo Ilq lnUlA lJ pIlllfOJd

lql UIlMOq l5ullqlql O lqlllU pUll lnUlA lJ pIlllfOJd O uOlllln 11llql uo

lAllq lSUOOXl JlU 1l1Uoo pUll IIlU WJll U lSIllJ U UIl Ol lnUlA lJ O uOl npllJ Il

WOJ SlSoo pUllplAO O lUIlWlllllJl lql U lllullqS pU IlIlS P P ll lJllllqJ
l UO 1SmO

HIO 3H NI 03S0d SNOUS3nb
XIS 3H mS1I3ASNV 03311DV

XION3ddV
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W d ZZ

lllll lOllj IIll Ol IInp S pllJl S ll II SIlSuIldxII olbllO pUll lJod U IlSllIIJOII

IIll JOj UOSllIIJ AillUI JCI tU SllnSIIJ pIllOllfoJd pUlllllnlOll UllMlllq SIlOUIIJIIIl P
illlllJIldO lUllOYlui S jO IlSnllOlq IIwnlOA OYJllJl U IlSllIIJOU OV IIll Aq
AI I08 pIlJnSllllW Kj lOUUllO IIsulldxII U lSllllJOU SItU 6 jO JllIIA IlSllq IIll JIIAO

IlSUllJOU Ull IZI IEE Aq JIIlilIIq Ol pIllOllfoJd IIJll SllSulldxII OiJllO PUlllJOd
llSllIIJOU IIwnlOA pIllollfOJd Aq JOj

pIllUnOOOll 109 SIlsulldxII IIlSSIIA plSllQJOU U OOUIlJIIIl P IIll jO IIJlllS IIiJlllll JOj

SlUnOOOll uOlldwnsSll O WOUOOIl S I JllIIA IllUlOll IIll iUlJnp Ullll JIIli1 lUOOJIld
S 91 S uOllllfOJd IIll IIUOlll SlSOO 1I000ud MIIJO pIlSllIIJOU JOj SntU Allp JIld

OL 1 9 S JUliA PlOIlfoJd IIllJOj llSulldxII IIlSSIlA lOlJ P OlU lJnq IIJniy lqllJlld
woo tU SllUOW XIs lSlll IIll iUlJnp VS pUll JUliA IIll jO SllUOW XIs lUY

IIll iUJnp VS6 V jO IIl11J AJ Up IliUJIIAll Ull WOJj sllnSllJ IlJniy SItU VSZ SliM

SL61 iUJnp OOJAJQS SllOlJIIWV IIllllpIlAOldllp SI SS A jO SSlllO IIll jO lSoo IIOJAlld
AJllP IIillJIIAll IIIl IIldwuXII JOd iU SUIIJOU S SIIlSSIIA IlSIIll iUllllJIldO jO lSoo

AJllP IIll lUlllSUoo IIUWIIJ Ol pIllllfOJd S OO AJQS IIllllAl OlldllO IIll IIJ1IA
SIIJ W JIIU UlUoo OO AJIlS II11JIIAO Ol SJUKj

SIIJ W JIIU1llUoo pllJl IIilllUOOJIld IIllOl UOllUI J U SllSllIIJOIlp JO SIlS1llJOII IIpllJl
1 01ll JOj d ISUOllIlIIIJ JW J U lllUoo IIIl VV OSZ Aq IIUJllp Ol PllOllfOJd IIJIl

SIlSUlldxII IlSSlA lOIlJIP IIpllJllIllJIIAO IIll IIJIM SPJOM JIIllO UJ lUlllSUoo SU llWIIJ

OOJAJQS IIllll AlJOlldllO IIll UIIIM AIJIllnO lJlld IIwnIOA OiJllO IIpllJlII SIlSlllJOU

IllM llSulldxII jO lSll1lJ01I IIl11UO lJodOJd AJJ llj 11 lolldxII OllOllJJoo S l SIlpllJl
SnOJllA IIll Ol SIlSuIldxII IIlSSIlA illui SSIl U pIlq JOSllJd IInb ullll UOllllOOlIll

IIll qnOJtU OV jO IIpllJl O lUllllV Ilnos IIll U lSlllJOU IIwnlOA pIllllfOJd
IIll WOJj SIISlJll llSulldxII IlSSlA lllJ P IllUOlllPPIl IIll jO UO lJod Illllulllsqns Il

pIllOU UO SS WW IIll jO JllpJO IIIlSV SL61 OE JKjwIIAoN iu puII JllIIA IllnlOll
IIll U IlSUlldxII jO I A I IIllJIIAO v9 JO ZL6 S E Aq pIlSllIIJOU llSulldxII I SSIl

JaMWV

iOv AluO Aq lSllllJOU Ol pIllllfoJd S OYJllJl
jO IIwnloA IIll I1M 09 Aq IlSllllJOII Ol pIllllfoJd IIpllJl 00 1I OlJllnd O lUllIW
Ilnos IIll U SIlSuIldxII oiJllo pUll lJod pUll IIlSSIIA lOIlJ P IlJll AIA

uOl1 anB

S S vl jO 11 1llP 11 SMOIS I A I pIllOllfoJd IIll Ol pIlJlldwoo UIIIM IO IM

EEO UE I ZS 6EO Z S S 91v E Ol 11 O D 11lOlJOlS 1 IIll U pIllJodllJ
IlSUlldxII JIIU1llUoo pUll IllU WJIIl IIll llS llJ Ol S lUllwlsnfpll S ll jO lOIlll III

EEO LLE I v X ELO 090 E

ELO Q90 E ZOZ 16 LZ I 9 E

UOlllllnllllO illMOIIOj IIll jO lonpoJd Il S IIJniy SItU
EEO LLE I SIlOnpoJd uolsnoH III pIlWJOjlllld 109

oiJtlO IIpllJllSlllSllA SIliJlllo IlSnolllJllM illlIlU WJII JIIlJll llSulldxII OOJAJIIS
IIllOl v jO JOlOIlj UOllllOOlIll IIpllJ lSll lSIIA IIll iUJAlddll AS IIAOqll pIllOU

JOlOllj 99 vE IIllJIld OO AJIIS IIll Ol pIllllOOlIll SliM LZ I 9 E pUll 1 vE OI
Ol pIllunOWIl UOlSnoH III llSulldxII JIIU IllUoo pUll IIlU WJIIl IlllOl III

LZS I vl L IIpllJ
lSllOlSIIA IIll JOj V pUll LZS 1 LZv IIpllJl JlnD IIll JOj LZ IIJIIM
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nllI

SImuro PUlI1 11lS S SAlllUll uOlln SlpllJ1 OM1 1111 UllM1 1q AlIllnOO1UlW1S lA
U llll ljjJllq01 lpllW SllM llllW lSl Ull u01snoH pUll SUlllPO MlN lpllJ1

JlnO lq1 pUll lII AUOSOIl pUll qIlUUIlAIlS U01SlJJllq lplll1 O lUIlIlY q1nos

lq1 011UlW1S lAU llU llIlJlldls 01 pll nlm SIlM UOlll001l1l Ull JU S llllpnq 6L61
S PUIll IllS Ollllllp llu Aplpun lq1 U UO lIlOO oypoos Aq plY lUlP lOU lllM

IllJIl llu lllJOOO J no pUll O lUIl lV q1nos lq1 U SlSSIl lUlllO pUll A1lOllJ lllL
8Lf JO lSpll JIllA pl1 J fOJd lq1 U 00 06L

01 JIllA lSllq lq1 U 9ft 9 WOJJ SlUlllO pUll Sl llOIlJ U lSIllJOU llIlUP
JOU lq1 JO l nSll 11 S EO 1 JO In IlA llSSIl U lSlllJoU IIIlJlAO lq1lOJ UOSIlll

lq1 lWn OA OlJIlJ1 U q1Molll OP lq1 JO 1qlllU lJqIlUOSIlll S qO qM P

Aq plSIl llOU A UO JOOlS jjUIIOl A lWIlU dnolll1lSSIl lq1 JO UO llod 1l lUIl1sqns
lSOW lq1 fOl Aq plSIl llOU 1UlW1S lAU lUlwd nl3 pUll AllOOOld 11101 ll qA

EOI

8Lf
v

a3uDIJ
a3D uaJJaJ

000 vI6

000 06L
OOO vl I

OIrOE p 0 6L l
uo pa oJJ

9 6f6

9f 91
OOf vLL

IlLoE ll 0 LL l ll
iUO 8m

3 fl d UIO

UUJfl II ud
100IS gUIlo

IUiJUJdJnblpuV tflJadOJJ JiII10 u

IUilU11SililU Ii1N ilpVJL JJUV W 1mos

SMOIIOJ llllA pl1 J fold
pUll 1lP01S q lq1 U In IlA 1UlW1S lAU lllllllAIl J lq1 q1 M llq1 lll01 dnOlll1lSSIl
S q1 JO UMOpJ llllq Y SlUlllO pUll Sl llOIlJ pUll Sl Un llMod pUll S SSIlqo llU 1l1

uro JOOlS lluIIol JO A pllwpd lS SUro slunoooll 1Ulwd nlrlpUll AllOOOld
JilMSUV

ilPlll1 rom Olllnd O lUIlIlY q1nos lq1 U Wl1 lSllq lllll 11 SIl lUlW
d nlrlpUll AllooOld llq10 U lSIlllOU lUJlOO EOl pl1 J fOld 11 lllq1 S AqA

E UOJlsilnO

A UO

JO lSUOOXl OlllllO pUll llod U lSIlllOU UIl SlUlS lldll 99toof Zl lff

8 Of 01 lUnowll SlSUOOX l pl1 J fold IlUOlPPIl JO Jull llq lq1 llllA

IInJ lq1lOO qllUUIlAIlS 1Il llUllllOOO JO lJ lJl llnuull lq1 01 l qIl1nqpllll lq UIlO

Pf9 Z8 OO6 Z8P 99toof lSUOOXl plSIl llOU pl1 J fOld lq1 JO 1I1l1SOWJIl

snq1 006 Z8P 01 1unowIl Slsro JO Slpojj l1IlO lIlI W S lOJ SlSUOOX l pl1 J fold
lnO SlSUOOX l OlllllO PUllllod JO Pf9 Z8 lpnpu 8L61 Of llQW lAON llu pul

llllA lq1lOJ lplll1 olullllY q1nos lq1 U Sl nSllllu llllOOO Ilnpll S PUIll IllS

8L61 l11l U qlluullAIlS llU Alls JO

lJ lJllq1 SllllllSUOW lP AJJlppl1 J fold PUIl lln10Il qlOq SllllloP lSUOOXl lq1 JO

uosplldwro Y qllUUIlAIlS JO llod lq1111 llUllllOOO JUlPOOX lllllA IInJ 11 lpnpu
SlSUOOX l OlllllO pUll llOll pl1 J fold lq1 lSlll1Uro Ag UOllllOOO JO sq1UOW lllq1

A UO pl1U lSlld ll UOlIlOO qllUUIlAIlS lq1lOJ SlSUOOX l Ilnpll lq1 l nSll 11 sy

8L61 PZ lsnllny
ll lllOOO qIlUUIlAllS JO llOll lq11ll SIIIlO lSSlA lJJ P mUlWwro PUll1 llS
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WIll

lPllJl lUO lnq lfS U OYJllJl JO lWnIOA lIUJSlllJllQP 11

ll dslp SlpllJllJ1l JOJ llll dllO lIUPlJOM UJ lS1lQJOU fOJd 11 lJlql SfAIIA
uOllsan

JlllA lQlIpnq lql JO JllJUnb qlv pUll PJE lql Ol pasoddo Sll JlllA pllOQfoJd lql
JO JllJllnb PJE pUll puZ Qql UJ Jnooo ffiA SlJnllPuQdx I J1ll dllO plSll lJOUJ Qql JO
AlIJofllW QlIl SnlU 6L61 I AllW SQOUQWWOO JlllA pllOQfoJd lqllllql pIlou q
Plnoqs II QPllJl OHUllllV IIlnOS Qql Aq UJoq qPJnoqs lUQWlSlAUJ MQU qons JO
uO lJod lllllql UOS1lQJ Ol SPUlllS l 6L6I lJUJnp oofd OlJQnd U plJJJ1lWJllQ SliM

Z lUQwqollnv UOIPW v IS JO Slml puQdXQ Illl dllO IlluoHlPPll plllld OHUlllllql
lOllJ Qql JO MQIA uI 61O vOIS JOJ lloXQ lUQWlSlAUJ lUQwd nb pUll AlJQdOJd
Qql U lSlllJOUJ lql JO 1J1l JOJ SlUnOOOll UOHllUllldxQ iu oiaJoJ Qql JO nv

QPllJl OHUllllV qlnos QqlOl OV X
9I EvS 9OV LIS JO uOPlloollllllluoHlpPll Ull UllQW UM SlH UOllJ 00 1I OlJQ
s PU1l1 11QS qinoJql lAOW lsnw QWnlOA Qql JO lfS qOllM U lpllJl O lUllllV
qlnos lql U lSGJoUJ OV QIU lUQWlSQAUJ lQU S OO lI OlJQnd JO lUQWUlISSll
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Respondents further argue that the circumstances and events resulting in

increased fuel costs the Iranian revolution and accelerated OPECprice escala

tions could not have been reasonably foreseen by them as prudent business

men They note that the United States Government with its myriad agencies
which specialize in predicting the course of political and economic events was

apparently surprised by the Iranian revolution and the subsequent dramatic

rise in the cost of crude oil

Finally respondents have submitted affidavits which are intended to demon

strate that the emergency conditions are significantly impeding their oper
ations Among the impediments cited are the following I total unavailability
of fuel in certain areas 2 shortages at some ports causing delays last minute

alternative arrangements deviations and disruption of normal service patterns
3 the need to purchase supplemental fuel at extraordinary prices 4 reduc

tion in vessel speeds with a concomitant increase in transit time 5 severe

economic harm to the carriers 6 inability to carry out obligations under dual

rate contracts 7 removal of vessels from service 8 cancellation of plans to

introduce additional vessels into some trades and 9 fewer calls at certain

ports and in some cases complete elimination of service

Some parties further contend that bunker surcharges can and should be

imposed on less than 30 days notice or that such surcharges are not at all

subject to the Shipping Act provisions governing dual rate contracts II In

addition the contention has been raised that arbitration under the Uniform

Merchants Contract is the proper or preferred forum for resolving any shipper
complaints engendered by the bunker surcharges and not an investigation by
the Commission

Hearing Counsel agrees with respondents that 1 The bunker surcharges
are the result of extraordinary conditions 2 the extraordinary conditions have

impeded obstructed or delayed the obligations of these carriers 3 the ex

traordinary conditions were outside or beyond the carriers control and 4 the

carriers using a high degree of diligence and sound business judgment could

not have foreseen or anticipated the conditions upon which the surcharges are

based In addition Hearing Counsel points out that out of the tens ofthousands
of dual rate contract signatories not one has served notice of cancellation

requested arbitration or alleged any breach of the contract as a result of the

imposition of the surcharges
IWPA raises the only note of opposition to these bunker surcharges It

concedes that the increases in bunker fuel costs were beyond the control of the

carriers but nonetheless contends that these cost increases are not extraor

dinary conditions nor do they unduly impede obstruct or delay the confer

ences obligations under their dual rate contracts IWPA also argues that by
applying a high degree of diligence and sound business judgment the substan

tial increases in bunker fuel costs could have been anticipated without neces

sarily having had anticipated the specific cause of such increases Finally

II These arguments which have been previously raised were effectively disposed of in the Order See Order at 4
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IWPA states that a bunker surcharge would increase trigger prices for

imported carbon steel wire rods contrary to its and the nation s interests 12

Sea Land submitted a memorandum in reply to IWP A stating 1 that the
interest of the intervenor in the proceeding is impossible to ascertain and 2
that the argument concerning trigger prices is irrelevant and raises matters

beyond the Commission s authority
Section 14b of the Shipping Act requires dual rate contracts to

pI provides that whenever a tariff rate for the carriage of goods under the contract becomes
effective insofar as it is under the control of the carrier or conference of carriers it shall not be
increased before a reasonable period but in no case less than ninety days

The statute clearly contemplates circumstances in which rate increases could
become effective on less than ninety days notice if they are not under the
control of the carrier or conference In The Dual Rate Cases 8 F M C 16

1964 the Commission affirmed this position and also prescribed specific con

tract clauses which would permit rate increases on less than normal notice
under certain abnormal conditions These contract clauses are presently em

bodied in the Uniform Merchant s Contract as paragraphs 14 a 14 b and
14 c 46 C F R 538l0 Theflrst two apply where war or other govern
mental actions eg embargoes or blockades interfere with a carriers service
and permit suspension of the contract Article 14 a or rate increases on not

less than 15 days notice to shippers Article 14 b The latter clause which
applies to the circumstances of this case provides
14 c In the event of any extraordinary conditions not enumerated in Article 14 a which
conditions may unduly impede obstruct or delay the obligations of the Carner or Carriers the
Carrier or Carriers may increase any rate or rates affected thereby in order to meet such con

ditions Provided however That nothing in this Article shall be construed to limit the provisions
of section I 8 b of the Shipping Act 19 I 6 as amended in regard to the notice provisions of rate

changes
The criteria necessary to invoke the extraordinary conditions clause of the

Uniform Merchant s Contract were set forth in Surcharg at US Atlantic and
GulfPorts 10 F M C 13 1966 1 the condition must be outside or beyond
the carrier s control 2 the condition must impede or delay the carrier s

service and 3 there must be an emergency an abnormal condition or an

extraordinary circumstance The nature of the condition ie whether it is
normal or abnormal or emergency or extraordinary is determined in large
part by its foreseeability whether the carriers by exercising a high degree
of diligence could have anticipated the condition

Based upon the complete record in this proceeding the Commission finds
that these bunker surcharges are the result of extraordinary conditions which
were beyond the carriers control and which were not foreseeable using a high
degree of diligence Certainly the Iranian situation the OPEC pricing deci
sions the dramatic rise in fuel oil prices and the severe reduction in supply are

U Steel wire rod are lubject to the triaacr price mechanism adopted by the Department of Treasury in connection with ita

implementation of the Anti Dumpina Act of 1921 19 US C 11160 173 Thils Item tltablilhes triuer prices which are

bued on the full COItl of production and which are then Uled as a ba i for monitorin teol imports Into the United States the
trlacr price mccl1anlsm was upheld in Ihwis Walt Corp v Blumenthal 460 F Supp 283 DDC 1978

IlSection 18 b2 requires thirty days notice of rate incrcuc
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abnormal conditions which were not subject to any control by the carriers Nor

do these conditions appear to have been reasonably foreseeable by anyone
whether a governmental entity or a commercial carrier There is no evidence

that the carriers in this proceeding possessed sufficient information to enable

them to anticipate these conditions Moreover the price increases occurred

suddenly and not slowly and steadily over a significant portion of time as did

the increases in Atlantic and GulfWest Coast ofSouth America Conference
14 F M C 166 1970

The Commission also finds that these extraordinary conditions would unduly
impede obstruct or delay the obligations of these carriers The primary imped
iments which these carriers have experienced are severe financial losses delays
and disruption of service caused by cost and unavilability of bunker fuel These

occurrences would indeed impair the carriers ability to carry out their obli

gations under the Uniform Merchant s Contract particularly that of main

taining a steamship service which shall so far as concerns frequency ofsailings
and carrying capacity of vessels be adequate to meet the merchant s require
ments Article 2

For the foregoing reasons we find the bunker surcharges instituted by these
carriers and conferences of carriers to be lawful under section l4b of the

Shipping Act
THEREFORE IT IS ORDERED That the Petition of the Independent

Wire Producers Association for Leave to Intervene is granted to the extent

indicated above and
IT IS FURTHER ORDERED That the Motions to Dismiss filed by the

Bureau of Hearing Counsel and the Java New York Rate Agreement are

hereby granted and therefore the Mediterranean U S A Great Lakes West
bound Freight Conference the U S Great Lakes South East Mrica Rate

Agreement the India Pakistan Bangladesh Ceylon Burma Outward

Freight Conference and the Java New York Rate Agreement are dismissed
from this proceeding and

IT IS FURTHER ORDERED That no violations of the Shipping Act

having been found this proceeding is hereby discontinued
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IoCKET OS 79 21 22 23 24 25 26 31 32
33 34 35 37 38 39 40 41

FAILURE TO INCLUDE PROVISIONS
FOR ADEQUATE SELF POLICING AS REQUIRED

BY GENERAL ORDER 7

Conference and rate making agreements which failed to incllde provisions for adequate self
policing as required by General Order 7 are found to be inadequately policed and arc

therefore disapproved
Charles F Warren and George A Quadrino for Deli New York Rate Agreement Straits New

York Conference Philippines North America Conference Java Pacific Rate Agreement
Java New York Rate Agreement Deli Pacific Rate Agreement Japan Puerto Rico
Virgin Islands Freight Conference Atlantic Gulf Indonesia Conference Thailand U S
Atlantic Gulf Indonesia Conference Atlantic Gulf Singapore Malaya Thailand
Conference and Thailand Pacific Freight Conference

David C Nolan for Hawaii Europe Rate Agreement
Stanley O Sher for U S Atlantic Gulf Red Sea Gulf of Aden Rate Agreement
Huberr Burstein for International Movers Rate Agreement
Martin F MeAlwee Paul J Kaller and John Robert Ewers for Bureau of Hearing Counsel

BY THE COMMISSIO RichardJ Daschbach Chairman Thomas
F Moakley Vice Chairman James V Day
Day and Leslie Kanuk Commissioners

REPORT A D ORDER1

October 17 1979

During April of 1979 the Commission issued sixteen Orders to Show Cause
in the abovereferenced proceedings 2 These Orders stated that because the

subject agreements failed to meet the minimum requirements for adequate

I These proceedings involve substantially the same issues and are accordingly consolidated for decision pursuant to Rule 148
oftho Commission Rules of Practice and Procedure 46 CF R 1502 148

1 Respondents include the Collowing ratemaking sroups and their individual members

a 79 21 Agrcement No 1190 Deli New York Rate Agreement
b 79 22 Asrcement No 6010 Straits New York Conference

c 79 23 Agreement No 5600 Philippines North America Conference
d 79 24 Agreement No 191 Java Pacific Rate Agreement
e 79 2S Agreement No 90 Java New York Rate Agreement
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self policing as set forth in General Order 7 3 they were presumed not to meet

the requirement of section 15 of the Shipping Act 1916 that obligations under

such agreements be adequately policed Respondents were thus ordered to

show cause why their agreements should not be disapproved for failure to be

adequately policed The proceedings were limited to the submission ofaffidavits

of fact and memoranda of law
Three Respondents failed to file any affidavits of fact or memoranda of law

or any other response to the Orders to Show Cause 5 One Respondent re

quested cancellation of its rate agreement
6 Another filed a Petition for Ex

emption from the Self Policing Provisions Set Forth in General Order 7 as its

sole response to the Order 7 Finally a group of eleven Respondents all repre
sented by the same counsel filed identical Responses to the Order to Show

Cause s The Commission s Bureau of Hearing Counsel which had been made

a party to these proceedings filed reply memoranda in all dockets The eleven

Respondents filed identical responses to Hearing Counsels replies

Background

Section 15 of the Shipping Act 1916 requires the disapproval of any agree

ment which must be filed with the Commission o n a finding of inadequate
policing of the obligations under it 9 To effectuate this provision the

Commission adopted rules governing self policing of Commission approved
agreements which prescribed minimum standards for judging the adequacy of

self policing activities 46 C F R 528 0 a Because prior self policing
systems had generally proven inadequate these rules impose as their central

requirement the establishment of an independent self policing body with broad

investigatory powers and detailed reporting requirements See 46 CF R

528 3 and 528 5

f 79 26 Agreement No 192 Deli Pacific Rate Agreement

g 79 JI Agrcement No 8190 Japan Puerto Rico Virgin Islands Freight Conference
h 79 32 Agreement No 8080 Atlantic Gulf Indonesia Conference

i 79 33 Agreement No 8100 Thailand US Atlantic Gulf Conference

j 79 34 Agreemcnt No 8240 Atlantic GulfjSingalXlre Malaya Thailand Conference

k 79 35 Agreement No 8410 Hawaii Europe Rate Agreement
I 79 37 Agreement No 8530 International Movers Rate Agreement
m 79 38 Agreement No 8595 Great Lakes Japan Rate Agreement
n 79 39 Agrcement No 8670 Japan Great Lakes Memorandum

o 79 40 Agrcement No 9474 Thailand Pacific Freight Conference and

p 79 41 Agreement No 10025 US Atlantic Gulf Red Sea Gulf of Aden Rate Agreement

J General Order 7 which contains self policing requirements for section 15 agreements was published as a final rule on

September 14 1978 and became effective January I 1979 See 46 CFR Part 528 General Order 7 Docket No 73 64 Report

and Order dated April 26 1978 as amended by Order on Reconsideration served September 14 1978

46 VS C 814

SDocket Nos 79 38 39 41

6 Docket No 79 35

7 Docket No 79 37 In addition several companies which had been named as respondents in the Order to Show Cause

subsequently infonned the Secretary Federal Maritime Commission that they no longer were members of the International

Movers Rate Agreement

Oooket No 79 21 22 23 24 25 26 31 32 33 34 40

946 Vs C 8 4
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The Commission s final order in thisrulemaking proceeding has been appeal
ed to the U S Court of Appeals for the District ofColumbia Circuit 10 One of
the major issues raised is whether the final self policing rules exceed the
Commission s statutory authority Concurrently on December 8 1978 memo

bers of the Trans Pacific Freight Conference of Japan Korea and 26 other

agreements petitioned the Commission to stay the January I 1979 effective
date of these revised self policing regulations The Commission denied the

petition on February 16 1979 Subsequent to the issuance of the show cause

orders and over six months after the effective date of the rules Trans Pacific
et al filed an Application for Stay of the Commission s September 14 1979
Order with the Court of Appeals In a per curium opinion filed July 16 1979
the court denied the application for stay

Proceedings

With respect to those respondents who failed to file any responses to the
Orders to Show Cause Docket Nos 79 38 39 41 Hearing Counsel recom

mends thateach agreement be disapproved and thatdisapproval become effec
tive 45days from the date of this Order The Commission would normally adopt
Hearing Counsels dispositional recommendation However events which oc

curred subsequent to the filing of Hearing Counsel s reply dictate a different
result The Commission has recently received notice that the Japan Great
Lakes Memorandum Agreement Docket No 79 39 and the Great Lakes

Japan Rate Agreement Docket No 79 38 have been cancelled The Com
mission has also received notice that the Us Atlantic Gulf Red Sea
Gulf of Aden Rate Agreement Docket No 79 41 has been amended to

comply with the requirements ofGeneral Order 7 Under these circumstances
the Commission will dismiss the proceedings against these agreements

I I

The three members of the Hawaii Europe Rate Agreement Docket
No 79 35 have requested that their agreement be cancelled They have
further requested that individual lines be granted time to prepare their own

tariffs before that cancellation becomes effective Hearing Counsel concurs in
these requests The Commission will accordingly disapprove this agreement
effective 60 days from the date of this Order

In lieu of filing affidavits of fact or memoranda of law in response to the
Order to Show Cause the International Movers Rate Agreement Docket
No 79 37 submitted an affidavit petitioning for an exemption from the neu

tral body requirement of General Order 7 Hearing Counsel avers that the
representations made in the affidavit if true make a credible case for
deferring consideration of an order of disapproval until the Commission deter
mines the merits of the requested exemptions However this petition for ex

emption is non responsive to the Commission s Order to Show Cause and must

10 Trans Pacific Freight COIiferttWe ofJapanjKOrta et ai Federal MQI itiml Commisslon mutthe Untied Statesof America
DC Cir No 78 2172 Sea LandService Inc II FtderoJ Maritime Comml3sion and the United States of Artwrlca DCCir
No 79 1062

II The Motion to OismillProceedinaon the Ground of Mootncu filed by the US Atlantic Gulf Red Sea GulfofAden
Rate Aarcemcnt will allO be dismiued al moot
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be denied though we will do so without prejudice 12 The Commission will

consequently disapprove Agreement No 8530 but will again defer the effective
date of disapproval for 60 days

In their responses to the Orders to Show Cause the eleven remaining re

spondents contend that they cannot possibly overcome the presumption of

inadequate policing raised by the Orders except by full and complete compli
ance with revised General Order 7 They also maintain that because the

question of the validityof these regulations is currently on appeal the Commis

sion should not engage in proceedings which collaterally interfere with the

judicial process Hearing Counsel notes that these agreements are not in fact

policed by a neutral body and are therefore presumed to be inadequately
policed Hearing Counsel also claims that respondents err in arguing that these

show cause proceedings constitute collateral interferencewith the judicial proc
ess In order to allow respondents to comply with General Order 7 or to permit
individual member lines to file tariffs Hearing Counsel recommends that

disapproval take effect 60 days from the Commission s final order

The Commission has recently received notice that two of these eleven agree
ments have complied with the requirements of General Order 7 The pro

ceedings against the Thailand U S Atlantic Gulf Conference Docket

No 79 33 and the Thailand Pacific Freight Conference Docket No 79 40

will therefore be dismissed

As to the remaining nine respondents they have offered little support for

their contention that the Commission should not resolve these proceedings
because the validity of the self policing rules is presently on appeal Their only
legal authority 28 U S c S 2342 is inapposite it merely states that the

Court of Appeals has exclusive jurisdiction to determine the validity of final

agency orders IJ Moreover the Court of Appeals has denied the petitioners
application for a stay of the self policing rules These cases can therefore be

resolved without collaterally interfering with the judicial process
These respondents readily admit that they have submitted no affidavits of

fact or memoranda of law which would demonstrate that their agreements are

adequately policed under the requirements of General Order 7 and section 15
of the Shipping Act As a result the Commission has no choice but to proceed
to disapprove each of these agreements However the Commission will defer
the effective date ofdisapproval for 60 days from the date of thisOrder to allow

members of these agreements to file individual tariffs

THEREFORE IT IS ORDERED That the proceedings against Agree
ments Nos 8595 Great Lakes Japan Rate Agreement 8670 Japan Great

Lakes Memorandum 10025 U S Atlantic Gulf Red Sea Gulf ofAden

Rate Agreement 8100 Thailand U S Atlantic Gulf Conference and

9474 Thailand Pacific Freight Conference are dismissed and

11 The Commission has determined that the filing of a petition for exemption does not relieve a conference or rate fixing body
from the independent neutral body requirements of section 528 3 b of General Order 7 during the pendency of the petition
Statement of Federal Maritime Commission released December 15 1978

IJBecause 28 USc f2349 b provides that t hc filingofthe petition to review does not ofitselfstay orsuspend the operation
of the order of the agency the rules would normally remain in effect during the process of appellate review
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1
IT IS FURTHER ORDERED That the U S Atlantic and Gulf Red Sea

Gulf of Aden Rate Agreement s Motion to Dismiss Proceedings on the
Ground of Mootness is dismissed and

IT IS FURTHER ORDERED That the Petition for Exemption from the
Self Policing Provisions set Forth in General Order 7 filed by the International
Movers Rate Agreement is denied without prejudice and

IT IS FURTHER ORDERED That Agreements Nos 7190 Deli New
York Rate Agreement 6010 Straits New York Conference 5600
Philippines North America Conference 191 Java Pacific Rate Agree

ment 90 Java New York Rate Agreement 192 Deli Pacific Rate Agree
ment 8190 Japan Puerto Rico Virgin Islands Freight Conference 8080
Atlantic Gulf Indonesia Conference 8240 Atlantic Gulf Singapore

Malaya Thailand Conference 8410 Hawaii Europe Rate Agreement
and 8530 International Movers Rate Agreement are hereby disapproved and

IT IS FURTHER ORDERED That disapproval of these agreements shall
become effective 60 days from the date of this Order and

IT IS FURTHER ORDERED That these proceedings are discontinued

S FRANCIS C HURNEY
Secretary
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TITLE 46 SHIPPING

CHAPTER IV FEDERAL MARITIME COMMISSION

SUBCHAPTER A GENERAL PROVISIONS

GENERAL ORDER No 16 AMDT 31 DOCKET No 79 49

PART 502 RuLES OF PRACTICE AND PROCEDURE

October 17 1979

ACTION

SUMMARY

Final Rule

This amends the rule governing intervention in Commis
sion proceedings to I specify applicable standards for
intervention and 2 allow for limitation of intervenors

participation in Commission proceedings Rule 24 of the
Federal Rules of Civil Procedure has been used as a model
for the Commission rule

EFFECTIVE DATE October 23 1979

SUPPLEMENTAL INFORMATION
This proceeding was instituted by Notice of Proposed Rulemaking 44 Fed

Reg 28694 28696 to amend Rule 72 of the Commission s Rules of Practice
and Procedure 46 C F R 502 72 to conform to the intervention standards
in Rule 24 of the Federal Rules of Practice and Procedure to the extent

appropriate in Commission proceedings
As proposed to be amended Rule 72 would
I incorporate the requirements contained in the existing Commission rule

as to the form and procedure for submitting petitions for intervention

Paragraph a

2 establish the standards under which petitions for intervention would be
considered This provision would require petitioners to indicate whether they
seek intervention as a matter of right or in the discretion of the Commission
and the extent of participation sought Intervention as a matter of right would

require a showing of either specific statutory authority or an interest relating
to the matter which is the subject of the proceeding and that the proceeding
may materially affect that interest and that such interest is not adequately
represented by existing parties to the proceeding

mharris
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Permissive intervention requires a showing that the petitioner s interest in

volves a common issue of law or fact with the matter being litigated its

intervention will not unduly broaden or delay the proceeding duplicate the

positions of or prejudice existing parties and its participation will contribute to

the proceeding in some significant way The timeliness of the petition would
also be considered in determining whether intervention should be granted
Paragraph b

3 provide the mechanism for limited intervention i e the presentation of

evidence on specific factual issues and or the submission of amicus curiae

briefs on selected legal issues and would allow for continuing control over such

participation Paragraph c

4 incorporate the existing Commission rule on the limitation of discovery
right for later intervenors Paragraph d

5 provide that discovery may be limited in the same manner as petitioners
participation Paragraph e

6 allow for Commission review of intervention rulings made by the pre

siding officer Paragraph f
Comments to the proposed rule were received from nine parties in six

submissions Commentators consist of six conferences one shipper one ship
owners association and one government agency

The Pacific Westbound Conference the PacificStraits Conference and the

Pacific Indonesian Conference suggest that those seeking permissive inter

vention be allowed to intervene even if their position may be duplicative of

another party It is allegedly difficult to have a common question of law or fact

which is not duplicative of another party s These commentators further point
out that it may also not be possible to determine at the very early stages of a

proceeding if a given party s position is in fact duplicative
The Council of European Japanese National Shipowners Association

proposes three areas of clarification 1 that the rule expressly not be made

applicable to rulemaking proceedings 2 that it not preclude the intervention

of trade associations and 3 that the prohibition against a permissive inter

vention prejudicing the rights of an existing party be made applicable only to

the adjudication of the rights of original parties
The Japan Korea Atlantic and Gulf Freight Conference and Trans Pacific

Freight Conference of Japan Korea suggest that 1 either the requirement
that the petition be served on all parties or the requirement that the Commis
sion be provided copies for distribution be deleted and 2 the rule be amended
to allow for replies to appeals to the Commission on intervention rulings

Outboard Marine Corporation is of the opinion that the participation of

Hearing Counsel as a party representing the public interest should not

preclude the intervention of appropriate private interests even though such
intervention may arguably be duplicative To this end it is suggested that the

term party as used in the rule be defined to expressly exclude Hearing
Counsel

Interamerican Freight Conference takes the position that I discovery
procedures not be available to intervenors filing only amicus briefs and re

stricted to those factual issues to which the participation was limited 2 the
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provision allowing for a statutory right of intervention be deleted as no such

statute exists 3 the requirement that an intervenor show that its interests will
not be adequately represented by existing parties be deleted as such a provision
would require adverse representations as to the abilities ofcounsel for existing
parties in situations where only legal issues are being argued and 4 the rule
be amended to make clear whether copies of the petition for intervention are

to be served on existing parties by the party seeking intervention or the Com
mission with the latter alternative being urged

The Department ofJustice 001 views the proposed revised rule as making
two fundamental changes to the existing rule I establishing categories of
intervenor petitions with different requisite showings and 2 limiting and

controlling the extent of intervenor participation No objection is made to the
establishment of categories but limitations on the extent of participation of

intervening parties is objected to as clearly inconsistent with court precedent
as well as practice in other regulatory agencies

Each of the specific proposals advanced by the commentators will now be
discussed

1 Duplication Of Positions By Permissive Intervenors Should Not Be
Prohibited

The requirement that the petitioner s position not be duplicative of another

party is not as stringent as it is apparently perceived Clearly one can have a

common issue of fact or law at stake but take a different position on that issue
Even if the position taken is similar this does not necessarily mean it is dupli
cative Moreover even when a position taken on a common issue is close to

being duplicative ofanother party if the petitioner can show that it will make
a significant contribution to the proceeding the Commission may in its dis
cretion nevertheless grant intervention No amendment to the rule appears to
be required under the circumstances

2 The Proposed Rule Should Not Apply To Rulemaking Proceedings

The proposed rule would apply to formal rulemaking proceedings 1 Such

proceedings involve hearings almost identical in nature to adjudicatory pro

ceedings Therefore the reasons for controlling intervention in adjudicatory
proceedings applies with equal force to formal rulemaking proceedings Ac

cordingly the rule will not be narrowed in scope as suggested by this proposal

3 Associations Should Be Allowed To Intervene

This proposal is already accommodated by the Commission s Rules ofPrac
tice and Procedure Rule 41 46 C F R 50241 permits intervention by

146 cFR 502 53 Rule 53 governs participation in rulemaking and makes applicable the formal hearing requirements 10

rules required by statute 10 be made on the record after opportunity for ahearing As to those types of formal rulemakings Rule

53 expressly provides that n those proceedings in which respondents are named interested parties who wish to participate therein

shall file a petition to intervene in accordance with the provisions of section 502 72 Rule 72



164 FEDERAL MARITIME COMMISSION

associations 2 Whether the interest of an association is one which will in any

given proceeding warrant intervention in the discretion of the Commission is

a matter that can only be determined on an ad hoc basis and is not subject to

special treatment in the rule

4 Prejudice The Rights Of An Existing Party Should Be Changed To

Prejudice The Adjudication Of The Rights OfOriginal Parties In Para

graph b 2 ii Of The Rule

Because there appears to be some uncertainty as to what rights ofexisting
parties this provision was intended to protect the language of paragraph
b 2 iiwill be revised to more accurately reflect its true intent i e that of

ofprotecting the rights of existing parties to a fair and speedy adjudication of
the controversy However the prohibition against prejudice should extend to

the adjudicative rights of prior intervenors as well as those of original parties
Accordingly paragraph b 2 ii willonly be modified by the insertion ofthe

words the adjudication or after the word prejudice in paragraph
b 2 ii of the rule

5 The Commission Should Serve Copies ofPetitions To Intervene

While service copies of the petition for intervention required by the rule are

for the existing parties to the proceeding the 15 copies required to be filed with

the petition are for the internal use of the Commission The Commission will
not undertake to serve copies of petitions on existing parties Because the

language ofparagraph a I ofthe rule appears to be ambiguous on this point
it will be amended to make clear that a petitioner must I serve all the

existing parties to the proceeding with copies of its petition and 2 file an

additional 15 topies of the petition with the Commission Secretary

6 The Rule Should Provide For Replies To Appeals From Intervention

Rulings

Replies to appeals to the Commission from intervention determinations by
the presiding officer are provided for by Rule 74 a 46 C F R 502 74 a V
No change in the rule is required in response to this comment

Furthermore while the Commission originally contemplated broadening the
scope of review of such determinations to allow non petitioner appeals and sua

sponte Commission review upon reflection it has determined that such ex

panded procedures may in fact result in delaying proceedings contrary to the

underlying purpose of the rule The existing appeal mechanism contained in

Rule 227 46 C F R 502 227 appears to be adequate for purposes of this

rule Accordingly paragraph f of the proposed rule will be deleted

2 Rule 41 definea the term party to specifically include 1111 alia an al8OCiation

Rule 74 providot in pertinent part aJoyparty may file a reply to any petition permitted under the rules in this part
within fifteen OS daya afcer date of scrvicc thereof
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7 Hearing Counsel Should Not Be Included In The Term Party

Irrespective of Hearing Counsels participation private interests with a gen
eral interest in a proceeding will not necessarily be precluded from intervening
Normally a general public interest position will not displace a specific private
interest As has been discussed a duplicative position should not be confused
with a similar position and in close cases a showing of a potential significant
contribution should militate in favor of the grant of intervention In complaint
proceedings Hearing Counsel should be treated as any other petitioner seeking
intervention Therefore under either situation Hearing Counsel should be
included within the meaning of the term party as used in the rule No change
in the language of the proposed rule is necessary in this regard

8 Discovery Should Be Restricted For Intervenors

This is a matter that can be addressed under paragraph c of the proposed
rule by the presiding officer In order to protect the due process rights of
intervenors the extent to which such discovery procedures will be available to
them is a matter best left to the sound discretion of the presiding officer under
the facts of the particular proceeding This is not a matter that can readily be
reduced to a rule of general applicability

9 A Statutory Right Of Intervention In FMC Proceedings Does Not Exist
And Should Be Deleted From The Rule

A statutory right of intervention is provided for in the Federal Rule and was

therefore incorporated into the proposed rule However because the Commis
sion is itself not aware of any provision of law granting a right of intervention
in its proceedings nor has any such provision been cited by a commenting
party the phrase in the absence of an absolute statutory right of intervention
will be deleted from paragraph b I in the final rule

10 The Adequacy Of Representation Of A Petitioner s Interests By Existing
Parties Should Not Be An Issue

The critical issue under paragraph b I iii is whether the existing party
has such similar interest position perspective and resources that its par
ticipation in the proceeding will necessarily include anything that the petitioner
is able to offer The Commission will not presume that counsel for existing
parties in Commission proceedings are incompetent nor will it make rules based
on that presumption The requirement in paragraph b I iii is a funda
mental aspect of the rule and will be retained as proposed

II The Participation Of Intervenors May Not Be Limited

The objection to one of the fundamental aspects of the proposed rule that
of limiting the participation of intervenors in proceedings to the extent neces

sary to protect their interests is rejected The Commission however has no
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intention ofdepriving any petitioner of its due process rights Nor does the rule

prevent a petitioner from participating in a proceeding if it has something
worthwhile to offer

In Pepsi Co Inc v F T C 472 F 2d 179 2d Cir 1972 cert den 414U S

876 1973 the court found the intervention standards of the Federal Rules of

Civil Procedure applicable to intervention in agency proceedings That decision

clearly contemplates limitations on the participation of intervenors in agency

proceedings beyond that normally utilized in formal court proceedings
472 F 2d at 184 The Commission finds no legal impediment to such proce
dures and will not reverse its policy determinations as to this fU1damental

aspect of the proposed rule

Therefore pursuant to section 4 of the Administrative Procedure Act

5 US c i553 and section 43 of the Shipping Act 1916 46 U S C

i841 a section 502 72 of Title 46 Code of Federal Regulations is amended
as follows

Section 502 72 Petition for Intervention
a A petition for leave to intervene may be filed in any proceeding and shall

be served on existing parties by the petitioner pursuant to section 502 114 An

additional fifteen 15 copies ofthe petition shall be filed with the Secretary for

the use of the Commission Upon request the Commission will furnish a service

list to any member of the public pursuant to Part 503 of these rules The

petition shall set forth the grounds for the proposed intervention and the

interest and position of the petitioner in the proceeding and shall comply with

the other applicable provisions of Subpart H of this part and if affirmative
relief is sought the basis for such relief Such petition shall also indicate the

nature and extent of the participation sought e g the use of discovery
presentation of evidence and examination of witnesses

b 1 Petitions for intervention as a matter of right will only be granted
upon a clear and convincing showing that

i the petitioner has a substantial interest relating to the matter

which is the subject of the proceeding warranting intervention
and

ii the proceeding may as a practical matter materially affect the

petitioner s interest and
Hi the interest is not adequately represented by existing parties to

the proceeding
2 Petitions for intervention as a matter of Commission discretion may

be granted only upon a showing that

i a common issue of law or fact exists between the petitioner s

interests and the subject matter of the proceeding and

ii petitioner s intervention will not unduly delay or broaden the

scope ofthe proceeding prejudice the adjudication ofthe rights
of or be duplicative of positions of any existing party and

Hi the petitioner s participation may reasonably be expected to

assist in the development of a sound record
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3 The timeliness ofthe petition will also be considered in determining
whether a petition will be granted under paragraphs b I or 2
of this section Iffiled after hearings have been closed a petition will
not ordinarily be granted

c In the interests of I restricting irrelevant duplicative or repetitive
discovery evidence or arguments 2 having common interests represented by
a spokesperson and 3 retaining authority to determine priorities and control
the course of the proceeding the presiding officer in hisdiscretion may impose
reasonable limitations on an intervenor s participation eg the filing ofamicus
curiae briefs presentation of evidence on selected factual issues or oral argu
ment on some or all of the issues

d Absent good cause shown any intervenor desiring to utilize the pro
cedures provided by Subpart Lmust commence doing so no later than 15 days
after its petition for leave to intervene has been granted Ifthe petition is filed
later than 30 days after the date of publication in the Federal Register of the
Commission s Order instituting the proceeding or notice of complaint filed

petitioner will be deemed to have waived its right to utilize such procedures
unless good cause is shown for the failure to file the petition within the 3D day
period The use of Subpart L procedures by an intervenor whose petition was

filed beyond the 3D day period described above will in no event be allowed if
in the opinion of the presiding officer such use will result in delaying the

proceeding unduly
e Ifintervention is granted before or at a prehearing conference convened

for the purpose of considering matters relating to discovery the intervenor s

discovery matters may also be considered at that time and may be limited
under the provisions of paragraph c of this section

By the Commission

S FRANCIS C HURNEY

Secretary
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SPECIAL DoCKET No 647

APPLICATION OF AMERICAN PRESIDENT LINES LTD
FOR THE BENEFIT OF BEVERLY COAT HANGER COMPANY

REPORT AND ORDER
PARTIALLY ADOPTING INITIAL DECISION

October 22 1979

BY THE COMMISSION Richard J Daschbach Chairman Thomas

F Moakley Vice Chairman James V

Day Leslie L Kanuk Commissioners

This proceeding was initiated pursuant to section l8 b 3 of the Shipping
Act 1916 upon the application of American President Lines Ltd for permis
sion to refund a portion of freight charges to Beverly Coat Hanger Company

The Initial Decision of the Presiding Officer conditioned approval of the

application upon the submission of evidence to the Commission showing the

applicable tariff rates and dates ofcertain shipments for which the refund was

requested
The Commission determined to review the Initial Decision in view of the fact

that a complete evidentiary record was not developed The proper forum for

receiving evidence in this proceeding was the administrative hearing before the

Presiding Officer Evidence upon which findings of fact can be made on these

issues is indispensable to an ultimate decision on the application Although
existing procedures do not authorize a presiding officer to direct the submission

of evidence to the Commission the Commission has determined to review the

supplemental evidence submitted in this case in order to avoid the unnecessary

delay that would result from a remand
The record establishes that the applicable tariff rate on filewith the Commis

sion on the dates of the shipments in question was 7100 per cubic meter All
the sailing dates to which this application applies were within 180 days of the

date of the application as required under the statute of limitations imposed by
section l8 b 3 of the Shipping Act 1916

All other findings in the Initial Decision are correct and are herein adopted
by the Commission
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Secretary

APPLICATION OF AMERICAN PRESIDENT LINES LTD 169

THEREFORE IT IS ORDERED That the Initial Decision served in this

proceeding July 16 1979 is adopted insofar as it finds that American President
Lines Ltd is granted permission to refund 1 355 58 to Beverly Coat Hanger
Company and

IT IS FURTHER ORDERED That American President Lines Ltd

publish immediatiy in the Hong Kong Taiwan Freight Tariff No 5 EM C

No 67 at page 110 the following notice

NOTICE OF REFUND AUTHORIZATION

Pursuant to authority granted by the Federal Maritime Commission inSpecial Docket No 647
the tariff rate for clothes hangers all kinds is 62 00 per cubic meter effective December 3 1978

and continuing through January 16 1979 inclusive
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SPECIAL DoCKET No 647

APPLICATION OF AMERICAN PRESIDENT LINES LTD

FOR THE BENEFIT OF BEVERLY COAT HANGER COMPANyl

Partially Adopted October 22 1979

Request granted for permission to refund 1 355 58 portion ofaggregate of 10 694 02 238 36
Destination Container Service Charges freight charges actually colIected provided APL

supplies the Commission within 30 days with certain proofs Failure to supply proofs will

result in denial of this request for permission to refund

INITIAL DECISION2 OF WILLIAM BEASLEY HARRIS

ADMINISTRATIVE LAW JUDGE

The application in this special docket proceeding was received in the Com

mission June I 1979 The commodity involved is Wooden Clothes Hangers
The commodity was shipped in five 5 shipments under the following Ameri
can President Lines Ltd APL Bills of Lading from Kaohsuing via Keelung
to San Francisco

Billof Billof Name ofVessel Sailing
Lading Number Lading Dale and Voyage No Dale Measurement

252925 12 3 78 Pres Pierce V 42 12 17 78 5132 M3
253107 12 11 78 Pres Jefferson V 49 12 12 78 37 59 M3
253108 12 11 78 Pres Jefferson V 49 12 12 78 15 87 M3
253295 12 17 78 Pres Madison V 47 12 17 78 10 17 M3
253424 12 25 78 Pres Johnson V 42 12 26 78 35 67 M3

Total 150 62 M3

I This captionmoform to the revised format Under date of June 5 1979 the Secretary of the Commiuion ent the following
letter to counsel for American PreaideDt Linea

Receipt isacknowJedaed ofyour recent apodal docket appUcation on behalfof American President Linea This application dOCll
not follow tho reviled fonnat required by tho Commision l recent amendment to itlRules ofPractice Inasmuch 81 the limitation

period for filing has nearly puaed this application nanetheleu will be acccptcd for proctslIin Forwarded herewith isa copy of

the Commiuion s roccnt rule revision PICllIC consult thia rule and supplomont your application aocordinaly to 888urc that all

ncccuary information iI before the Commiuion

Proccllina of thil application is beinl done on lubmisaona to date

I This decision will become the dcciaon ofthe Commilaion in the absence of review thereof by the CommiuiOl1 Rule 227 Rules
of Practice and Procedure 46 CF R 1502 227
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The application is filed timely as to all shipments having been received
within 180 days of the sailing date of each Rule 92 a 3 of Commission s
Rules of Practice and Procedure 46 C F R 502 92 a 3

The Beverly Coat Hanger Company concurs in this application and certifies
that freight charges of 1 355 58 on the shipments involved herein were paid
and borne as such by Beverly Coat Hanger Co and no other It is the amount
of 1 355 58 that APL seeks permission to refund APL in the application
states it actually collected from Beverly Coat Hanger Company 10 694 02

238 36 Destination Container Service Charges a total of 10 932 38 that
the rate applicable at time ofshipment was 71 00 per cubic meter as per APL
Hong Kong Taiwan Freight Tariff No 5 FMC No 67 Item 3030 15th
Revised Page 161 effective December 27 1978 Wood Manufactures and
Woodenware NOS including Wooden Decorative Ceiling Boards and Beams
Wooden Figures Wooden Towel Holders Blocks for Trophy Stands Mahog
any Boards Wooden Weaving Looms Match Sticks Ramie Loose but exclud
ing Doors Furniture and Woodcarvings The aggregate measurements of the
shipments was 150 62 cubic meters 150 62 cubic meters X 71 10 694 02

238 36 Destination Container Service Charges 10 932 38
The rate sought to be applied is 62 00 per cubic meter as per American

President Lines Ltd Hong Kong Taiwan Freight Tariff No 5 FMC
No 67 Item No 0620 10th Revised Page 110 effective January 17 1979
Item 0620 was made effective December 27 1978 Clothes Hangers All

Kinds 150 62 cu meters X 62 00 9 338 44 238 36 Destination
Container Service Charges 9 576 80

10 932 38 9 576 80 1 355 58

In support of this application APL states inter alia

APL pursuant to the terms of FMC Agreement 10107 and with the concurrence of the
members of said agreement agreed to establish a local rate for Clothes Hangers all kinds in the
amount of 62 00 per cubic meter effective December 3 1978 A copy of APL s letter to the
complainant is identified as Attachment D l Through clerical oversight the reduction was not

published until December 27 1978 Attachment C

Agreement 10107 referred to by APL is Trans Pacific Freight Conference
HK Independent Lines Rate Agreement of which APL is a member Trade

to U S Pacific Coast Ports from Hong Kong and Taiwan APL publishes its
own tariff

DISCUSSION REASONS FINDINGS AND CONCLUSIONS

The information in this proceeding is that APL intended to establish a local
rate for Clothes Hangers all kinds in the amount of 62 00 per cubic meter in
its tariff effective December 3 1978 The sailing date of each shipment is as

J In the letter dated November 27 1978 APL wrote to the Beverly Coat Hanger Company the following
This conllnns our previous telephone conversation concerning a new rate for clothes hangers from Hong Kong and Taiwan to

local West Coast ports in the United States

We are pleased to announce that effective December 3 1978 the rate for the above commodity will be 62 00percubic meter
ortbousand Kilos It is hoped that our new rate amendment will serve to strengthen yourposition in product quotation to your
buyers
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shown above The 62 00 per cubic meter rate desired by APL to be applied
became effective December 27 1978 The application was filed June I 1979

so that the Commission received an effective tariff setting forth the rate on

which refund would be based prior to the filing of the application 46 C F R

5502 92 A 2
What is not clear is the rate applicable at the time of shipment APL in the

application says the rate applicable at time of shipment was 7100 per cubic

meter as per APL Hong Kong Taiwan Freight Tariff No 5 FMC No 67

Item 3030 Attachment B Attachement B is a copy of that Tariff s 15th

Rev Page 161 effective December 27 1978 As is seen above the Bills of

Lading as well as the sailing dates of the shipments involved all precede
December 27 1978 True the application is under oath but the supporting
evidence as to the rate applicable at the time of shipment has not been made
clear Too the supporting evidence of the date of shipment has not been

supplied
The measurements of the individual shipments are shown on the bills of

lading and have been shown above and totalled

Upon consideration of all the aforesaid the Presiding Administrative Law
Judgefinds and concludes in addition to the findings and conclusions here

inbefore stated
1 The application reCeived by the Secretary of the Commission on June I

1979 was within 180 days of the sailing date of each shipment involved thus

filed timely
2 There was filed with the Commission prior to this application an

effective tariff setting forth the rate on which the refund would be based
3 There was an error of a clerical or administrative nature which resulted

in the necessity of a refund as requested in the application that comports with
the requirements under special docket applications Rule 92 of the Commis
sion s Rules of Practice and Procedure 46 C F R 5502 92 and section

18 bX3 of the Shipping Act 1916 but supporting evidence as to the rate

applicable at the time of shipment has not been made clear

4 The refund will not result in discrimination as between shippers
5 Permission to make the requested refundshould be granted provided the

applicant provides the information and or documents to make clear the rate

applicable at the times of each shipment involved and the supporting evidence
of the date of each shipment

Wherefore it is ordered that

A Permission be and hereby is granted to American President Lines Ltd

to refund a 1 355 58 portion of 10 694 02 238 36 Destination Container
Service Charges actually collected for the benefit of Beverly Coat Hanger
Company provided the said American President Lines Ltd provides to the
Commission within 30 days of the date of this initial Decision the evidence
esatisfactory to the Commission to make clear the rate applicable at the time of

each shipment involved and supporting evidence of the date of each shipment
B Upon supplying the Commission with the evidence in A above and

providing the Commission is satisfied with what is submitted the refund shall

be made and this proceeding discontinued Failure of APL to supply necessary



WASHINGTON D C

July 8 1979

WILLIAM BEASLEY HARRIS

Administrative Law Judge
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proofs shall cause the request for permission to refund to be denied and the
proceeding discontinued

C APL at the proper time shall publish in its tariff an appropriate notice
of this proceeding
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TRAILER MARINE TRANSPORT CORPORATION

PROPOSED REDUCED RATES ON SUGAR CANE
REFINED SUGAR N O S

DISCONTINUANCE OF PROCEEDING

October 25 1979

This proceeding was instituted to determine the lawfulness of reduced rates

on sugar cane and refined sugar N O S filed by Trailer Marine Transport
Corporation TMT

TMT has appealed from a denial of the Presiding Judge of its motion to

discontinue the investigation The basis of that motion is that the rates under

investigation herein have been cancelled
The Commission is of the opinion that no further regulatory purpose would

be served by continued investigation of the now cancelled rates Accordingly
the appeal is granted and this proceeding is discontinued By the Commission

8 FRANCIS C HURNEY

Secretary
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TRAILER MARINE TRANSPORT CORPORATION
PROPOSED GENERAL INCREASE IN RATES

Rate increase will not result in an excessive return on equity in comparison to other industries

facing similar businessand financial risks and is consequently justand reasonable
The reasonableness of the revenue and tonnage projections was not specifically raised as an issue

by the Order of Investigation and they must therefore be accepted for the purposes of this

proceeding

MichaelJoseph forTrailerMarineTransport Corporation
Wllllam L Blum for Governmentof the Virgin Islands

C Douglass Mllkr Chorna J Swedarslcy and Joho Robert Ewers for Bureau of Hearing
Counsel

REPORT AND ORDER PARTIALLY ADOPTING

INITIAL DECISION

October26 1979

BY THE COMMISSION RichardJ Daschbach Chairman Thomas

F Moaldey Vice Chairman James V Day
andLeslie Kanuk Commissioners

This proceeding was initiated on May 2 1979 by OrderofInvestigation and

Hearing Order to determine the lawfulness of a 5 percent general rate

increase filed by Trailer Marine Transport Corp TMT to apply in the trade

between U S Atlantic and Gulf Coast ports and ports in Puerto Rico and the

Virgin Islands Because of recent amendments to the Intercoastal Shipping
Act 1933 1 the proceeding was specifically limited to an investigation of

t
P L 95475 92Stat 1494 1978 imposes thefollowing limitationson the Commission

I The Commission shall not order a hearing pursuBnt to this subsection on its own motion orupon protest unless the Com

mission publishes in the federal Register the reasons in detail why it considers such a hearing to be necessary andthe specific
issues to beresolved by such hearing 46U S C U45 a

2 TheCommission shallcomplete such hearing within sixty days and shall issue a final decision tlereOn withinone

hundred and eightydays 46U S C A84S b

l11tough PRMA protested TMT sgeneral rate increase itdid notparticipate furtherin theproceeding

tpayton
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I Whether or not TMT s return on equity is excessive in comparison to other

industries facing similar business and financial risks and

2 The allocation ofline haul expenses and division of assets between TMT and

Gulf Caribbean Marine Lines both subsidiaries ofCrowley Maritime Cor

poration CMC for tandem barge towing services between U S Gulf Coast

ports andPuertoRico

This Order was subsequently clarified and amended to include the additional

question of

3 Why is there a projected increase in revenue for the trade despite a decreas

ing volume ofcargo carried for TMT s projected period of April I 1979 to

March 31 1980 as compared to TMT s actual period of December I 1977

toNovember30 1978 Orderserved July 5 1979

TMT was named Respondent and the Government of the Virgin Islands GVI

and the Puerto Rico Manufacturers Association PRMA were named Prates
tants 2 Expedited hearings were conducted on June 28 and 29 1979 before

Administrative Law Judge Seymour Glanzer 3 resulting in a record consisting
ofa296 page transcript and ten exhibits

On August 21 1979 Administrative Law Judge Stanley M Levy issued an

Initial Decision in which he concluded that TMT did not reasonably establish

the volumes and revenues which may be anticipated by its rate increase and
that therefore TMT had not met its burden of showing that its rates are just
and reasonable He thus found the rates in Supplement No I to Tariff FMC F

No 5 to be unlawful Exceptions were filed by TMT Sea Land Service Inc

Puerto Rico Maritime Shipping Authority PRMSA and GVI 4 The Com

mission s Bureau of Hearing Counsel and GVI filed replies to exceptions In

addition Hearing Counsel filed a Petition to Strike portions of PRMSA s

argument which GVI supports and to which TMT and PRMSA replied
TMT s request for oralargument wasdenied

DISCUSSION

TMT claimsthat theInitial Decisionem in concluding that

I TMT had theburden ofproving that its rates are just and reasonable by prov

ing that its forecastyear revenue and tonnageprojections are reasonable

2 TMT s rates are unlawful without considering the fact that they are identi

cal to those ofits competitors
3 TMT s rates are unlawful without considering its historical financial results

and

Judge oianzer conducted the hearings because Judge Levy was hospitalized recovering from an operation However Judge
Levyconducted theprehearingconference and prepared the Initital Decision

4 Sea Land and PRMSA filed concurnmt petitions for leave to intorvene 10 which TMT filed supporting replies and OVI filed

an opposlllon The Commission s ndes of practice and procedure state thaI petitions to intervene which are filed after the close

ofhearings will not ordinarily be granted 46 C F R 02 72 The petitions offer no compelling MIlSOn fordeviatina from this policy
andwlll therefore bedcnied

5 In light of the disposition of PRMSA spetition for leave to intervene Hearing Counsels petition ismoot and will accordingly
bedismissed
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4 it cannot be determined why there is a projected increase in revenue despite
aprojected decrease in volume for theforecastyear

6

TMT does not except to the conclusions conceming the tandem tow issue
and in fact asserts that if the cargo cube allocation method is employed its

projected rate of return on equity decreases from 16 15 percent to 14 29

percent
GVI agrees with all the conclusions in the Initial Decision but notes that the

Commission must enter a further order to effectuate those conclusions It

suggests that an order directing a refund ofthe full amount ofthe rate increase

plus arollback ofthe rates to areasonable level wouldbe appropriate
Inreply to TMT s Exceptions Hearing Counsel contends that

1 TMT had the burden ofproof on all issues including the ultimate issue of
thejustness andreasonableness ofits rates

2 TMT had ample notice that its projected revenue and tonnage figures were

contested
3 TMT s offer ofproof concerning its budgeted revenue figure would not cure

all thedeficiencies inTMT s direct case

4 The rates ofothercarriers werenot made an issue by theOrder
5 TMT should not be allowed to change its test period to look at its historical

rates ofreturnon ratebase fora six year period and
6 TMT s corrections oftwo ofitsexhibitsare untimely andshouldbe rejected 7

Hearing Counsel further suggests that if the Commission finds TMT s general
rate increase to be unjust and unreasonable it must order the rate increase
rolled backandarefundofall revenuescollected as aresult ofthe increase

The Commission has reviewed the entire record in this proceeding and
concludes that certain findings and conclusions set forth in the Initial Decision
are not warranted and must therefore be modified or clarified by the following
discussion In all other respects however the Initial Decision is correct and
shall be adoptedby theCommission as its own

The Presiding Officer concluded that if TMT s revenue projections are

accepted a return on equity to TMT in the zoneof 15 8 to 16 15 percent would

not be excessive and its rate increase would not therefore be unlawful Initial
Decision at 6 However the Presiding Officer further concluded that whether

or not TMT s projected return on equity would exceed this zone of reason

ableness could not be determined on the record because TMT failed to estab
lish a reliable projection of its net revenues Initial Decision at 21 22 The
Commission finds that the Presiding Officer incorrectly based his decision on

the reasonableness vel non of TMT s revenue and tonnage projections and
concludes that for the purposes ofthis proceeding these projections were not

in issue andmust be accepted

6TMT also asserts that the Presiding Officer s criticism of its correcting certain errors in its submissions isunwarranted The

Commission finds nothing prejudicial in these remarks particularly in view of the decision reached herein but does endorse the

proposition thatP L 95475 fpJlaces ahigh degree of responsibility on the carrier seeking a rate increase to supply the informa

tion necessary to permitexpeditious consideration Initial Decisionat39

7 Gvrs reply to exceptions raises several ofthe same points and is therefore subsumed in any discussion of Hearing Counsel s

oosition



178 FEDERAL MARITIME COMMISSION

The amended Intercoastal Shipping Act reflects a clear Congressional dissat

isfaction with the lengths of time necessary to complete general rate cases S

Rep No 951240 95th Cong 2d Sess 9 10 1978 Itprescribes strict time

limits applicable to everyone involved in such rate proceedingscarriers pro

testants administrative law judges and the Commission To enable the Com

mission to issue its final decision within 180 days of a rate increase taking
effect the formerly open ended hearing process has been severely curtailed

Hearings on rate increases will not now be conducted unless the Commission
details why a hearing is necessary and specifies the issues to be resolved by any

suchhearing 846 U S C A845 a

In compliance with P L 95475 s strictures the Commission s Order of

Investigation and Hearing limited the hearing to only two issues 1 the

excessiveness of TMT s return on equity and 2 the allocation ofexpenses and

assets for the tandem barge towing service This Order expressly noted that in

its protest to TMT s rate increase GVI had requested that several additional
issuesbe investigated among them

Whether TMT s projection of the Ievenue that is designed to be procIuccd by the proposed rates

isIeuonable

But the Commission declined GVI s request At a subsequent prehearing con

ference GVI requested discovery concerning TMT s revenue projections The

Presiding Officer denied this discovery requestby stating
We will take for the purpose of this proceeding the Ievcnue projections as set forth in the

submission to the Commisison and we will base the determination hcrcaftcr as to whether those

Ievenues assuntinl those Ievenues lIIe obtained what lIIethe consequences
And that s ineffect what Item Iof the Commission s Order ofinvcstilation asks

Prchcsring Transcript at 23

GVI then filed a Petition for Clarification or Reconsideration of the

Commission s Order in which it requested that the Commission state that its

intent was that the issue ofrevenue projections or any other element ofthe rate

of return on equity not be excluded from the investigation if such issue is

disputed The Commission denied GVI s request by statingthat

b ecausc this was not and is not the Commission s intent a clarification of this nature is

inappropriate
Order served July S 1979 at 2

The Commission did however amend its Order to include a third issuewhy
is there a projected increase in revenue despite a decreasing volume of cargo

for theforecast year
In light of this chronology the reasonableness ofTMT s tonnage and reve

nueprojections was not properly an issue in this proceeding It was neither

expressly delineated nor implicit in the scope of the first or third issues Hear

ings under PL 95475 must remain limited by only those issues which the

Commission orders investigated In appropriate cases the Commission may

well order an investigation into the methodology employed by a carrier in

projecting its revenues andvolumes This is not suchacase however

RopIdIoH of tile tlc In on of Invellipllon tile I In ony lftICIOdiIn lYt a p

1 1 1 I t I nd18UtllUlhle oI6U S C 11817andMCb
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As mentioned earlier the amended Order of Investigation and Hearing
raised as thethird issue

Why is there a projected increase in revenue for the trade despite a decreasing volume of cargo
carried for TMT s projected period of April I 1979 to March 31 1980 as compared to TMT s

actual period of December I 1977 to November 30 1978

Because he concluded that the record failed to establish projected volumes and

revenues the Presiding Officer further concluded that this third issue cannot
be determined Initial Decision at 40 The Presiding Officer also stated that
the main reasons offered by TMT to explain the decrease in tonnagea shift
to thm tariffs and increased competition were not supported by the record

Initial Decision at 34 The Commission disagrees with these conclusions and
findsthat TMT has adequately responded to andexplained the third issue

Within the context of TMT s operating revenue forecast Schedule V of
Exhibits 2 and 7 there are only two categories in which projected revenue tons
decrease while projected revenues increase automobiles and other Regard
less of the reasonableness of the underlying projections the record does contain
sufficient facts to explain the relationsip between tonnage and revenue for
these two categories The volume reduction for automobiles is predicated on

manufacturers automobile size reductions However this decrease in volume
is more than offset by the general rate increase resulting in an overall projected
net increase in revenue The other category is expected to decrease in volume

by approximately 20 percent due primarily to a shift to other TMT tariffs
This decrease will be offset by an increase in volumes of highly rated tank and

refrigerated cargoeswhich will again result in anet increase in revenues

For the foregoing reasons the Commission finds TMT s general increase in

ratesjust andreasonable and not otherwiseunlawful
THEREFORE IT IS ORDERED That the Initial Decision in this pro

ceeding as modified and clarified by the above discussion is adopted by the
Commission and

IT IS FURTHER ORDERED That the Exceptions of Trailer Marine

Transport Corporation are granted to the extent indicated above and the

Exceptions of theGovernment of theVirgin Islands aredenied and
IT IS FURTHER ORDERED That the Petitions for Leave to Intervene

filed by Sea Land Service Inc and the Puerto Rico Maritime Shipping Au

thority are denied and the Petition to Strike filed by the Bureau of Hearing
Counsel is dismissed and

IT IS FURTHERORDERED That this proceeding is discontinued

By theCommission

S FRANCISC HURNEY

Secretary
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Adopted October 26 1979

The evidence fails to establish that the rate increale will notresult in an eXOCIlIlIive feturn on equity
to TMT in comparison to other indllllrios facing similar risks

The carso cube allocation of eXpoDte8 and division of 18 for the tandem barse towing leMeo

is the appropriate method of allocation
The evidence falls to establish any reasonably accurate basis for determining volumes or revenues

which may be anticipated by reason of the rate increase
The evidence falls to establish any reasonably accurate basis for determining volumOl or revenuOl

which maybe anticipated bY reason of the ra inc
The evidence being insufficient to permit a determination of volumo and revenues it cannot be

determined why there is a projected increate in revenue for the trade despite a decreaaing
volume of cargo to be carried

Michael Joseph for respondent Trailer Marine Transport Corporation
William L Blum for protestant Government of the Virgin Island
John Robert Ewers C Douglass Miller and Chama J Swedarsky Hearing Counlel

INITIAL DECISION OF STANLEY M LEVY
ADMINISTRATIVE LAW JUDGE I

On January 31 1979 Trailer Marine Transport Corporation TMT filed

Supplement No I to its Tariff FMC F No Sproposinga S percent general
increase in rates effoctive April I 1979 Under authority of Commission

Special Permission No 6317 TMT filed Supplement No 2 to its Tariff
FMC F No S postponing the April I 1979 eftective date to May I 1979

TMTTariff FMCF No S establishes local joint and proportional commod

ity rates between United States Atlantic and Gulf Coastpom and ports in the
Commonwealth ofPuerto Rico and the Virgin Is1and via direct and tran88hi
ment service at Puerto Rico The proposed S percent general increase would

apply to all ocean freight commodity rates to and from U S Atlantic and Gulf
Coast ports and Puerto Rico to the minimum ocean freight charge on a

shipment under one bill of lading between terminals in Puerto Rico and U S

This decision will become tho dcciIion of tho Commillionin tho ablenoe ofroviow thereof by the Commillion Rule 227 Rul
or Practice and Procodu46 CF R 1502 227

mharris
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Atlantic and Gulf Coast ports TMT Freight Tariff No 7 FMC F No 5
Rule 5 at 29 and to rates which apply Per Trailer i e except as otherwise
indicated in individual tariff items rates on shipments loaded in trailers by the

shipper unloaded by the consignee andhave specified minimum and maximum
interior capacities TMT Freight TariffNo 7 FMC F No 5 Rule 15 at 36

Supporting data as required by Commission General Order No 11 G O 11
was submitted by TMT at the time of filing of the proposed increase

Protests were received from the Puerto Rico Manufacturers Association
PRMA and the Government of the Virgin Islands GVI

In its protest GVI contended that TMT on the basis of its G O 11 report
failed to provide sufficient justification that its proposed rates werejust reason

able and lawful under section 18 a of the Shipping Act 1916 and under
sections 3 and 4 of the Intercoastal Shipping Act 1933 as amended The GVI

alleged TMT s data was insufficient to determine l that part of the em

bedded debt cost of Crowley Maritime Corporation CMC TMTs parent
corporation which should be allocated to TMT 2 the debt and equity ratio
ofCMC and 3 the rate ofreturn on equity thatshould be attributed to TMT
Further the GVI believed additional information was required of TMT to

explain the revenue projections that are contained in its G O 11 for the
forecasted year The GVI requested that the Commission enter into a hearing
and investigation and include at least the following issues

1 Whether the proposed rates are unjust and unreasonable in that they will

provide TMT and or CMC with an excessive return as measured by
accepted analytical methods

2 Whether TMTs projection of the revenue that is designed to be produced
by the proposed rates is reasonable

3 What is a just and reasonable allocation of assets and expenses from CMC
to TMT

4 Whether the proposed rates are unjust and unreasonable in that their

negative effect on the Virgin Islands economy outweighs the carrier s need
if any for increased revenues

DespiteGVls protest the Commission permitted the subject rate increase to

go into effect without suspension in view ofit being subject to section 3 cl B
of the Intercoastal Shipping Act 1933 as amended whichprovides in part that
the Commission may not suspend a n increase or decrease of 5 percentum or

less and filed as part of a general increase in rates or a general decrease in
rates However the Commission wasof the opinion that TMTs proposed
5 percent increase as proposed in Supplement No 1 to Tariff FMC F No 5

should be made the subject of a limited public hearing to determine whether
or not TMTs return on equity is excessive in comparison to other industries

facing similar business and financial risks Moreover the Commission reviewed
data submitted by TMT regarding the tandem barge towing service with Gulf
Caribbean Marine Lines GCML also a subsidiary of CMC between U S
Gulf Coast ports and Puerto Rico This data showed that costs are divided

equally between the two companies for the joint tow portion of a voyage The
Commission was of the opinion that an equal division of these expenses does
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not follow abenefits received allocationprinciple Therefore itdetennined that
this proceeding should also determine the allocation of line haul expenses and
the division of assets between TMT and GCML for tandem barge towing
between U S Gulf Coast ports and Puerto Rico

Thereupon the Commission ordered that an expedited investigation be insti
tuted into the lawfulness of the tariff matters contained in Supplement No 1

to TMTs Tariff FMC F No 5 for the purpose ofmaking such findings as the

facts and circumstances warrant and further ordered that this proceeding be
limited to an investigation of

1 Whether ot not TMTs return on equity is excessive in comparison to other

industries facing similar business and financial risks and

2 The allocation of line haul expel1lleS and division ofassets between TMT and
GulfCaribbean Marine Lines both subsidiaries ofCMC for tandem barge
towing services between U S Gulf Coast ports and Puerto Rico

Thereafter GVI filed a Petition for Clarification or Reconsideration ofthe
Commission s Order GVI requested that the Commission clarify its Order by
stating that it had been the Commission s intent that the issue of revenue

projections or any other element of the rate of return on equity not be
excluded from the investigation if such issue is disputed

In its Order of Investigation and Hearing served May 2 1979 the Commis
sion ordered that this proceeding shall be completed within sixty 60 days of
this order Sixty days thereafter being July I 1979 the hearingwas concluded
on Friday June 29 1979 58 days from the issuance of the Commission s order
and 59 days from the day the rate increase became effective On July 5 1979

the Commission issued an order with regard to GVIs petition for clarification
The Commission declined to state in accordance with GVIs request that it

had been the Commissions intent that the issue of revenue projections or any
other element of the rate of return on equity not be excluded from the

investigation Rather it stated that Because this was not and is not the
Commission s intent a clarification of this nature is inappropriate and GVrs

request must therefore be denied
GVI requested alternative relief however as follows

That the Commission reconsider its Order of Invcaisation and Hcaring and amend it to include

the following issue Why docs TMT project a decrease of 16 in the number of revenue tons

carried between the historical and projected years

With respect to the alternative relief the Commission was of the belief
however that the question posed for hearing by GVI was within the original
scope of the Order of Investigation and Hearing and that a clarification to that
effect therefore was appropriate Thereupon it ordered the Commission sOrder
of Investigation and Hearing of May 2 1979 be clarified and amended to

include the following question
Why is there a projcacd increase in revenue for the trade dcapite a decreasing volume of cargo
carried for TMTs projected period of April I 1979 to March 31 1980 as compared to TMTs

actual period of December I 1977 to November 30 1978

Although the Commission clarification order was not served until after tbe

hearing was completed the parties wereaware that pursuant to GVIs petition
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the matter of Commission intent was under consideration by the Commission
Administrative Law Judge Glanzer at the start of the hearing2 stated

I have been told that in the very near future maybe not for a day or two the Commission will
issue an order a written order granting the petition for clarification as suggested by hearing
counsel

Will tbat create any problems for anyone in this proceeding I think Mr Joseph informed me

earlier tbat he was quite prepared to go ahead with any decision that the Commission may have
made in connection with the granting of that petition for clarification
Mr JOSEPH That is correct

Hearings were held in this proceeding on June 28 and 29 1979
4
There are

295 pages of transcript and 10 exhibits 5

Without specific prior knowledge of how the Commission would treat the
issue of revenue projections or any other element of the rate of return on

equity considerable evidence was introduced at the hearing relating to TMT s

revenue projections The conclusion to be reached from such evidence is that
as set forth hereafter in detail TMTs revenue projections cannot be relied
upon to determine whether TMTs return on equity is excessive and conse

quently whether the rate increase is or is not just and reasonable and otherwise
lawful

Arithmetically if one accepts the accuracy of the revenue projections the
return to TMT s equity is within the zone of reasonableness and as such the
rate increase cannot be said to be unlawful

Upon consideration of the evidence of record there is set forth the following

FINDINGS OF FACf

I

Issue Whether or not TMTs return on equity is excessive in comparison to
other industries facing similar business and financial risks

I Based upon statisticspublished by Citibank the following rates ofreturn
on equity have been earned by non financial enterprises in general and by that
category of the transportation industry which includes shipping Le Misc
Transportation for the periods shown

Non financial
Misc Transportation

969 73
114

116

974 78
13 8

17 0

969 78
12 8
15 0

978
14 8
16 7

2 For the years 1975 1978 TMT cannot be considered dominant in the
overall Puerto Rican trade although it has increased its market penetration
during the last four years a trend which is likely to continue

Tr 3

Counsel for TMT

4 Atthe time ofthe hearing the undersigned was hospitalized and recovering from spinal surgery on June 27 1979 Administra
tive Law Judge Seymour Glanzer presided over the presentation of testimony and introduction of evidence Theparties interposed
no objections to the undersigned issuing an Initial Decision on the record adduced Tr 3

S Also an Offer of Proof
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3 TMT leases many of the assets employed in the Puerto Rican Trade
from related companies consequently the debt obligations of these assets do not

appear on TMTs books
4 For rate of return purposes the appropriate capital structure for re

spondent is that of its parent corporation Crowley Maritime Corporation
which consists of 57 68 percent debt and 42 32 percent equity

5 The objective measure of financial risk is determined by looking at the

capital structure of the firm and hypothesizing that the more and expensive the
debt the company has the more volatile will be its return on equity The equity
investor is therefore subject to more risk in a highly leveraged firm

6 The median debt equity ratio for all industries surveyed by Forbes for
the latest 12 months was 04 the surface transportation industry had a

debt equity ratio of 06 the air transportation industry 09 and the public
utility industry a ratio of 10

7 The CMC debt equity ratio as of December 31 1978 was 11 as

computed on the basis of Forbes
8 CMC has substantially more long term debt to equity than the average

firm and it therefore can be concluded that CMC is more leveraged than the

average firm
9 Due to CMC s more leveraged position than other companies based on

median debt equity ratios TMT should be given a financial risk premium of
05 percent

10 Using a variation in earnings test based on TMTs five years of earn

ings including financial data for the years December I 1977 November 30

1978 and January I 1978 December 31 1978 TMT appears to have a high
business risk

11 As the purpose of assessing a carrier a risk premium is to allow a return

capable of attracting needed capital on the basis that TMT is subjected to an

above average business risk CMC should be allowed a business risk premium
of 10 percent

12 The total appropriate adjustment to the ten year average rate of return

on equity for non financial corporations for business and financial risk should
be 15 percent for TMT

13 Based on the high cost of attracting capital a 15 percent adjustment
should be attached to the ten year average return on equity to bring that return

up to a reasonable level which will account for current financial trends
14 Given all of the above average risk conditions TMT or CMC should

be entitled to a rate of return on equity which is 3 0 percent higher than the
ten year average for non financial U S corporations of 12 8 percent

1 S The reasonable return on equity that TMT should be allowed to earn for
the projected year March 1 979 April 1980 is 15 8 percent

II

Issue The allocation of line haul expenses and division of assets between

TMT and Gulf Caribbean Marine Lines both subsidiaries of CMC for tan

dem barge towing services between U S Gulf Coast ports and Puerto Rico
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16 TMT s forecasts include an allocation of certain expenses and division

of assets relating to tugs to be used to tow in tandem both a TMT barge and

a barge of Gulf Caribbean Marine Lines GCML an affiliate of TMT The

barges are thus towed in tandem between Lake Charles Louisiana and San

Juan Puerto Rico
17 One round voyage between Lake Charles and San Juan for TMT con

sumes twenty one days ofwhich approximately sixteen days are actual steam

ing time during which a single tug is towing both barges During the remaining
approximately five days the tug remains with the TMT barge alone as the

GCML barge utilizes a separate tug while calling at various additional ports
in both the continental United States and Puerto Rico

18 While both TMT s and GCMLs barges carry significant amounts of

cargo southbound TMT whose trailers are compatible with the carriage of

manufactured goods also carried significant amounts northbound GCML on

the other hand rarely carries any cargo from Puerto Rico to the continental

United States
19 TMT s forecast assumes the utilization of three tugs for the entire year

in the tandem towing service described above and allocates the related ex

penses and assets 60 percent to TMT and 40 percent to GCML TMT arrives

at this 60 40 ratio by allocating 50 percent of the round voyage tandem

steaming time approximately eight days each to TMT and GCML and 100

percent of the remaining approximately five days to TMT Thirteen of the

twentyone days or approximately 60 percent of the expenses and assets

respecting the three tugs are thus allocated to TMT and the same percentage
is applied on an annual basis

20 TMT originally allocated 4942 610 to TMT and 2 965 607 to

GCML for the assets and expenses of the tandem barge towing services

producing a 625 375 percent time allocation

21 TMT subsequently supplied a new total line haul expense figure of

4 942 610 and an allocation of 2 965 607 to TMT and 1 977 003 to GCML

which produced a 60 40 percent time allocation

22 At the hearing TMT stated that the 4 942 610 figure appearing in staff

witness Coleman s testimony which Mr Coleman identified as line haul

expense actually included expenses for a greater period than that involved in

the actual tandem tow Thereafter TMT submitted a revised total allocation

of 4 078 966 of tug expense for the tandem barge towing service

23 With few exceptions G O II prescribes the allocation of expense and

division of assets on a volume basis
24 G O II prescribes a vessel day allocation for cargo vessels employed in

The Service for less than the entire reporting period The General Order states

in relevant part that

For such vessels the Adjusted Cost shall be allocated between Voyages in The Service and Voyages
in Other Services on the basis of the relationship the number of days in each bears to the total of
both

This provision is inapplicable to the tandem barge towing service
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25 Under the requirements of G O II direct vessel expenses are accumu

lated for the service and allocated on a revenue ton mile relationship which is
volume affected

26 A cargo cube allocation isbased on the tonnage of cargo carried on each
carrier s respective barge Cargo cube is a volume allocation

27 During the period when there is no tandem barge towing but only the

towing of aTMT barge or lay up time assets and expenses are allocated on a

revenue ton mile relationship
28 Cargo cube method of allocation for assets and expenses of the tandem

barge towing services produces an allocation of 63 7 percent for TMT and 36 3

percent for GCML
29 The amount of cargo that each carrier carries on a round trip voyage in

the tandem tow is not reflected in a time formula allocation

III

Issue Why is there a projected increase in revenue for the trade despite ade
creasing volume of cargo carried for TMTs projected period of April I 1979

to March 31 1980 as compared to TMTs actual period of December I 1977

to November 30 19781

30 Donald C O Malley Jr Director of Tariff and Regulatory Affairs for
the Caribbean Division of Crowley Maritime Corporation prepared the pro

jected revenue and tonnage estimates shown on Schedule V Exhibits 2 and 7

31 Mr O Malley is primarily responsible for preparation of Schedule V of
Exhibits 2 and 7 the forecast of revenues on a commodity bycommodity basis
subject to the supervision of Mr Roush

32 Neither ofTMTs witnesses Mr Roush nor Mr O Malley are involved
in preparing the budget

33 Indeveloping Schedule V ofExhibit 2 Mr O Malleybegan with the total
revenue figure of 48792 000 which came from TMTs annual forecasted
budget Mr O Malley had nothing to do with the figures which were used to

arrive at the 48 792 000 The 48 792 000figure wasfirst giventoMr O Malley
at the time he was instructed to file for a rate increase

34 The revenue and tonnage forecast as prepared by Mr O Malley for the
fifteen leading commodities and shown on Schedule V of Exhibit 2 was not in

existence at the time the forecasted budget figure of 48 792 000 was created
The budget figure became the revenue forecast and tonnage figures were ad

justed to conform to the budget previously mandated
35 Operating Revenue and tonnage for the historical year are as shown on

Schedule V of Exhibit I these figures are taken from TMTs computer and
reflect actual experience

36 The percentage adjustments in projected cargo tonnage shown on Ex

hibit 5 werenot used by TMT in making the original tonnage estimates shown
on Schedule V Exhibit 2 They were an after thofact calculation

37 Mr O Malley does not remember how he calculated the tonnage pro

jections for the fifteen leading commodities shown on Schedule V Exhibit 2
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38 The forecast revenue amount figures for each of the fifteen leading
commodities as shown on Schedule V of Exhibits 2 and 7 were derived from
the respective historical revenue amount figures shown on Schedule V of
Exhibit 1

39 A certain amount of cargo previously moving pursuant to the rates
under investigation are now moving under through rate tariffs

40 Mr O Malley adjusted the revenue figures for each ofthe fifteen leading
commodities taking into account shifts in cargo to through rate tariffs com

petition and the proposed 5 percent increase Mr O Malley could not recall
the actual dollar amounts of the adjustments he made

41 The record does not reveal the details of any calculations or analysis
which may have formed the basis for the derivation of the forecast revenue

amounts from the historical revenue amounts and Mr O Malley could not
recall how he calculated the projections for the fifteen leading commodities
However rather than any separate analysis and calculation for each com

modity the revenue ton forecast on Schedule V of Exhibits 2 and 7 are

susceptible of being derived mathematically from the figure in the revenue

amount column as follows

T R divided by 105 X R fT
where T is the projected revenue tonnage figure

R is the projected revenue amount figure
T is the historical revenue tonnage figure and
R is the historical revenue amount figure
The 1 05 factor represents the 5 rate increase

42 The other category represents all commodities carried by TMT in
addition to the fifteen individual commodities producing the highest revenues

43 Mr O Malley calculated the revenue figure for Other cargo Sched
ule V Exhibit 2 by subtracting the 27 580 588 total revenue of the fifteen

leading commodities from the budget figure of 48 792 000 Mr O Malley
does not remember how he calculated the 689 363 revenue tons for Other

cargo as shown on Schedule V Exhibit 2
44 TMTs total projected revenue is higher than its total actual revenue for

the actual twelve months ended November 30 1978 despite the fact that its
total projected cargo volume is lower than its total actual cargo volume for said
twelve months

45 Of the sixteen commodities categories in TMTs projection only two

vehicles and other involve both a projected increase in revenue and a

projected decrease in cargo volume

46 The reason for the projected revenue increase despite a projected volume
decrease for vehicles is that while TMT projects a slight decrease in the cubic
volume ofvehicles as a result of manufacturers automobile size reductions the

corresponding decrease in revenues is more than offset by the subject 5 percent
rate increase Although TMTs estimate of a 5 5 percent growth in number of
vehicles carried would have resulted in an increase in both the projected
revenue and the projected cargo volume over the actual 1978 results the
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vehicle size reductions estimated at approximately 6 percent brought about
a decrease of both instead While this resulted in a projected net decrease of
8 percent in volume application of the 5 percent rate increase tothe reduced
revenue left a projected net increase in revenue for vehicles

47 Although TMT calculated the revenue shown for Other cargo on

Schedule V Exhibit 2 by simply subtracting the revenue estimates for the

fifteen leading commodities from the forecasted budget figure TMT predicts
that about 20 percent of the 1978 revenueand corresponding volumewill move

under other TMT tariffs not in the Trade but that partially offsetting this
decrease will be an increase in revenue and volume in relatively high rated

cargoes carried in tank and refriprated trailers
48 With the exceptions of refrigerated cargo and tank trailers separate

analysis and calculations were not performed to derive the revenue forecast for

any commodities other than those within the topftfteen rather a percent
reduction for all other cargo was estimated not to exceed the revenue figure
previously fixed

49 TMTs market share in the U S Mainland Puerto Rico trade has in
creased each year from 1975 through 1978 and TMT expects that its market

share will continue to increase

50 On the basis of the routine analysis of Schedule V TMTs G O 11 staff
witness Coleman calculated that the total revenue per ton increased from
TMTs actual year to the projected year by 23 percent and that in the Other

cargo category alone revenueper ton increased approximately 49 percent
51 On threeseparate occasions Mr Coleman requested Mr Craig Wallace

of CMC to explain why revenue per ton on individual line items on TMTs

projected Schedule V increased from TMTs actual Schedule Von the average
of about 5 percent whereas the Other cargo category produced a 49 percent
increase resulting in an overall increase of 23 percent

52 In response to a telephonetinquiry of February 9 1979 by Mr Coleman
as to why revenue tons increased 23 percent Mr Wallace responded that TMT

wouldbe carrying higher rated liquid tank cargo which is a low tonnage cargo
53 In response to a telephone inquiry of March 2 1979 by Mr Coleman

as to whether TMT included the general rate increase in its projections
Mr Wallace responded yes and further that the 5 94 percent increase in

revenue is the result of the compounding effect of applying the 5 percent
general increase a 23 percent increase in revenue per ton offset by a 13 88

decrease in revenue tons carried The increase in revenue per ton is principally
affected by Other cargowhioh consists of liquid or tank cargo which is low
in tonnage and carried ata higher rate

54 In response to Mr Newton Frank Supervisory Accountant Federal
Maritime Commission on May 22 1979 regardingIMTsdecrease in pro

jected revenue tons and increase in revenue Mr Wallace responded that ton

nage was down due to the fact that morecargo was being carried under ICC
tariffs Mr Wallace further responded that the revenue in Other cargo
increased 48 percent 38 percent of which is due to more reefer and special
cargo which is high rated and low in tons The remaining 10 percent is due to

the projected mix in quantities
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55 On May 22 1979 Mr Coleman called Mr Wallace regarding the

conflicting information given Mr Frank as compared to previous conversations

regarding the increase in revenue per ton and decrease in revenue tons

Mr Wallace stated that the 48 percent increase in revenue referred to wasthe

revenue per ton increase of the total of Other cargo and that in addition to

the increase in tank cargo there is a projected increase in reefer cargo which

he may have forgotten to mention earlier

DISCUSSION

I

Whether or not TMTs return on equity is excessive in comparison to other

industries facing similar business and financial risks

In a prior general rate increase proceeding Docket No 77 27 the Commis

sion suggested using the capital structure of the parent company CMC and or

related companies as a better indication of the true debt equity structure of

TMT This suggestion has been carried through although updated in this dock

eted proceeding The capital structure of CMC as computed by the company
consists of 57 68 percent debt and 42 32 percent equity as of December 31

1978
In the case of TMT a wholly owned subsidiary of CMC any attempt to

directly measure the cost of equity capital is highly speculative because of the

diverse nature of CMC which is the stock issuing entity in the corporate chain

Although the capital structure of CMC has been used in this proceeding as a

surrogate for TMT some measure of the cost of equity capital for TMT is

required
In lieu of a direct cost of equity study a comparable earnings test is a

reasonable alternative in determining TMT s fair rate of return The compara
ble earnings test entails the determination of rates of return being earned by
firms similar to TMT Generally the analysis is centered around determining
average rates ofreturn being earnedby various firms and thereafter attaching
a risk factor according to prevailing trends for the business and financial risk

TMT faces vis a vis these other firms

To determine a reasonable rate of return on equity a long run average of

industry earnings is preferable The use of a time series analysis smooths our

variations in earnings which may fluctuate widely from year to year avoids the

possibility of allowing a carrier an inadequate return if current earnings are

abnormally low or conversely permitting a carrier unjustifiably high profits if

a temporary surge in earnings has occurred In addition a time series provides
a better idea of the trend in earnings Therefore the initial determination of a

fair rate of return for a carrier experiencing average risk should be based on

the average rate of return on equity earned during the past ten years by
non financial US corporations Hearing Counsel s witness Mr Stilling FMC

Staff Economist presented numerous schedules to that effect For purposes of

this proceeding Mr Stilling s initial determination of a fair rate of return for
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a regulated firm experiencing average risk was based on rates of return on

stockholder s equity earned during the past ten years by non financial U S

corporations as reported by Citibank6

For the ten year period 1969 to 1 78 non financial corporations averaged
12 8 percent return on equity and in 1978 the companies averaged 14 8

percent indicating that returns are currently higher than over the past decade
Although during the past ten years there has been a trend of increasing returns
on equity between 1974 and 1975 average returns on equity dropped from 13 9

percent to 11 7 percent On a moving average basis the fiveyear median return

on equity for U S industries has increased from 116 percent during the period
1970 1974 to 13 9 percent in the 1974 1978 period Such higher nominal
earnings reflect both a real component and an inflation component As inflation
rises earnings and rates of return rise in large measure due to higher prices
It is therefore more reasonable to look at a ten year period of time to deter
mine trends in returns On this basis an appropriate starting point from which
a determination can be made as to a reasonable rate of return on equity for
TMT is the ten year 12 8 percent average rate of return on equity of the

composite non financial U S corporations
TMT s witness Mr Roush calculated the fair rate of return on equity for the

projected year based on the 1978 Fortune 500 average with a 2 6 percent
adjustment which Dr Robert Ellsworth FMC Staff Economist used in a pre
vious case Although Mr Roush selected the 1978 Fortune 500 average as the
basis for his calculation he stated that such an average could not be used as

an indicator of business conditions in 1979 or 1980 and he did not review the
alternate sources of business data Nor did Mr Roush explain why Dr Ells
worth s 2 6 percent adjustment should be applied to the 1978 Fortune 500

average
Adjustment to the ten year average rate of return on equity to account for

current trends in returns on equity cost of money financial and business risk
should be reflected in the return that any regulated firm would be permitted to

earn if it was in a similar risk category as an average firm
The objective measure of financial risk is determined by looking at the

capital structure ofthe firm and hypothesizing that the more debt and the more

expensive the debt the company has the more volatile will be its return on

equity The equity investor is therefore subject to more risk in a highly
leveraged firm

To determine whether TMThad more financial risk leverage than the
average U S corporation schedules were prepared by staft witness Mr Stilling
which show the debt equity ratios for those industries surveyed by Forbes for
the latest twelve months This data was then compared by Mr Stilling to the
debt equity ratio of TMT to determine whether it is more or less leveraged
than the average firm

Mr Stilling s data show that the median debt equity ratio for all the indus
tries surveyed by Forbes for the last twelve months was 0 4 the surface

Non financial corporations include all industries survoycd by Citibank among them transportation exQClpt linancial institutions
commercial banks investment funds sales linance which returns may not be accurately reflected
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transportation industry had a debt equity ratio of 0 6 the air transportation
industry 0 9 and the public utility industry a ratio of 10 From data provided
by the carrier as of December 31 1978 Mr Stilling calculated the CMC
debt equity ratio to be 11

On the basis of a comparison of the above debt equity ratios Mr Stilling
concludes that CMC has substantially more long term debt to equity than the

average firm and therefore CMC is more leveraged than the average firm
Because of CMC s more leverage position than other companies based on the
median debt equity ratios Mr Stilling judged that TMT should be given a

financial risk premium of 0 5 percent
The measure of business risk is a test of stability of earnings of a firm and

is measured in terms of fluctuations in rates of return Higher variations are

viewed as symptomatic of higher levels of risk
In order to determine business risk Mr Stilling applied a variations in

earnings test Using the variations in earnings test based on TMTs five years
of earnings including the period December 1 1977 November 30 1978 and

January 1 1978 December 31 1978 Mr Stilling concluded that TMT ap
peared to have a high business risk Mr Stilling compared the financial data
for TMT to the variations in rates of return for thirty industries surveyed by
Forbes for the five year period 1974 1978 The data according to Mr Stilling
indicates that TMT is in a high risk position as compared to the industries

surveyed
However in determining levels of risk consideration must also be given to

the subjective measures of risk A less precise alternative to the variations in

earnings test to estimate business risk is to analyze market shares The larger
the market share of the firm the more dominant its position A dominant firm
with large market shares will normally be subjected to less risk because its

position permits the firm to experience various economies of scale and thereby
withstand the rigors of competition

Based on an analysis of TMTs market share in the Puerto Rican Trade for
the years 1975 1978 Mr Stilling found that TMT cannot be considered
dominant in the overall Puerto Rican Trade with a meaningful market share
somewhat higher than 17 percent However TMT s profits have always been

positive and its market penetration during the last four years has increased a

trend which Mr Stilling believes is likely to continue
The above factors indicate that TMT is subjected to more than average

business risk although TMTs profits have always been positive and the com

pany has had little trouble in attracting new investment On this basis as the

purpose of assessing a carrier a risk premium is to allow a return capable of

attracting needed capital Mr Stilling allowed CMC a business risk premium
of 10 percent Therefore based on Mr Stilling s analysis Hearing Counsel
take the position that the total appropriate adjustment to the ten year average
rate ofreturn on equity for non financial corporations for business and financial
risk should be 15 percent for TMT

Another factor to be considered when determining the appropriateness ofthe
ten year average return on equity as an indicator of a fair return is the trend
in money costs during the period Information on the current and historical cost



192 FEDERAL MARITIME COMMISSION

of money indicatea whether the ten year average return on equity is too conser

vative forthe average firm which must compete in the money market for equity
funds Adjustments to the ten year average return on equity to account for
current trends and cost of money should therefore be reflected in the return

that any regulated firm such as TMT would be permitted to earn if it was in

a similar risk category as an average firm
Mr Stilling s analysis of current trends and the cost of money showed that

a time series analysis underestimates the cost of capital and therefore an

upwards adjustment to the average rate of return is necessary Mr Stilling
found that currently money costs are significantly higher than they have been

during the most recent ten year period Mr Stilling s conclusions are based on

the fact that current returns on equity are 2 percent higher than the ten year

average average 1978 corporate bond yields were 076 percent above the
ten year average and the average 1978 discount rate was15percent above the
ten year average

To the extent that the use of average earnings data for historical periods is

underestimated and based on the above analysis of the high cost of attracting
capital Mr Stilling concluded that a 15 percent adjustment should be at

tached to the ten year average rate of return on equity to bring TMTs return

up to a reasonable level which will account for current financial trends
Given all of the above average risk conditions Mr Stilling concluded that

TMT or CMC should be entitled to a rate of return on equity which is

30 percent higher than the ten year average for non financial U S corpora
tions of 12 8 percent On that basis the reasonable return on equity that TMT
should be allowed to earn for the projected year March 1979 Apri11980 is
15 8 percent A 15 8 percent return on equity will give TMT the opportunity
to earn a rate of return which is higher than that actually earned by nearly
70 percent ofthose U S industries analyzed by Standard Poors for 1977

TMTs projected rate of return on equity forthe forecast year is 16 15 per
cent Considering the degree of judgment necessarily involved in both attempt
ing to predict future business results and in determining whatis within the zone

of reasonableness it believes it cannot fairly be concluded that a rate of return

is excessive which is barely threetenths ofa percentage point higher than one

expert s judgment of what is fair
While TMTbelieves a higher rate of return would indeed be reasonable it

does not believe itwould be productive here to continue that theoretical contro

versy particularly since the forecast results are themselves based upon the

similarly inexact science of predicting the future Accordingly TMT con

cedes to the staffs conclusion that 15 8 percent would be a reasonably allow
able rate of return on equity for TMT

In consideration of the foregoing it is concluded that the record herein
establishes that a return on equity to TMT in the zone of 15 8 1615 percent
would not be excessive in comparison to other industries facing similar business
and financial risk

It is further concluded that the record herein establishes that if TMTs net
revenue projections are accepted the return on equity to TMT would not

exceed the zone of reasonableness and would not be excessive
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It is further concluded that it cannot be determined on this record whether
or not the return on equity to TMT would exceed the zone of reasonableness

because TMT has not met its burden of proof on this issue and no reliable

projection of TMT s net revenues can be made 7

II

We now proceed to a consideration of the allocation of line haul expenses and

division of assets between TMT and Gulf Caribbean Marine Lines GCML

both subsidiaries of Crowley Maritime Corporation CMC for tandem barge
towing services between Us Gulf Coast ports and Puerto Rico

In the US Gulf Coast Puerto Rican trade between Lake Charles Louisi

ana and San Juan PuertoRico tugs are used by TMT to tandem tow aTMT

barge and a GCML barge an affiliate ofTMT and both subsidiaries of CMC

The TMT barge sails only from Lake Charles to San Juan whereas the GCML

barge calls at other ports on the Gulf Coast and Puerto Rico and includes some

foreign destinations However GCML employs its own tugs while loading and

discharging cargo to move its barges among the various other ports it serves

For the projected year s March I979 April 1980 allocation ofexpense and

division of assets for the tugs used in the tandem towing service between Lake

Charles and San Juan TMT employed an allocation based on a time formula

for a round trip voyage TMT s method allocated 50 percent of the actual

steaming time in a round trip voyage to each respective carrierand 100 percent
of the remaining time not under tandem tow to TMT On this basis TMT
asserts that this results in a 60 40 allocation ratio to be applied on an annual

basis to TMT and GCML respectively 8 It is TMTs position that this time

formula is based on benefits received and is a reasonable method of allocation

for expenses and assets in the tandem tow service

Hearing Counsel disagree with the use of a time formula allocation for the

tandem tow expenses and assets They contend that a volume method of

allocation should be employed and that such method is required by G O II

The principles set out in G O II prescribe allocation of expense and division

of assets on a volume basis Under the requirements of G O II direct vessel

expenses are accumulated for all voyages in the Service and where allocation

is necessary allocated to the Trade on a revenue ton mile relationship which

reflects volume 46 C F R 512 7 cX2 The volume principle of allocation is

carried through G O II and in particular to the Vessel Operating Expense
VOE summary which provides operating results and allocations to the Trade

based on a revenue ton mile relationship where there is simultaneous carriage
of other cargo 46 C F R 512 7 c 3 A vessel day allocation is prescribed
by G O II only in those cases of cargo vessels employed in the Service for less

1
See discussion infra for full development of issue of revenue projections

TMTbased its time formula on It twentyone day round tripvoyage between Lake Charles and San Juan during which sixteen

days eight days each direction lutlactual steaming time During the remaining five days the tugstayswith only the TMT barge
Thirteen of the twentyone days are allocated to TMT and eight days are aUocatcd to GCML thus producing TMTs 60 40ratio
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than the entire reporting period and this provision argues Hearing Counsel is

inapplicable to the tandem barge towing service
Mr Coleman FMC staff Financial Analyst using the volume formula

principle of G O II employed a cargo cube allocation for line haul expenses
and division of assets for the tandem tow portion of a round trip voyage
between Lake Charles and San Juan Mr Coleman s cargo cube allocation is
based on the tonnage of cargo carried on TMTs and GCML s respective
barges during the tandem tow portion of a round trip voyage During the

period when the barges were not in tandem tow and only a TMT barge is

towed or during lay up time expenses and assets are allocated on a revenue ton

mile relationship Calculation of this allocation by Mr Coleman produced a

ratio of 63 7 percent for TMT and 36 3 percent for GCML
The Commission has upheld the use of avolume allocation over a daily time

allocation for vessel expenses In Alcoa Steamship Co Inc General Increase

in Rates in the Atlantic Gulf Puerto Rico Trade 9 F M C 220 1966 a

principal issue was a determination of a reasonable allocation ofvessel expenses
to the Puerto Rican common carrier service of Alcoa Steamship Co Inc
Alcoa In general Alcoa allocated vessel expenses between its southbound

common carrierservice and its northbound contractservice on the basis ofdays
operated in each service The Commission found that the ton mile method
more closely approximated the assignable costs ofAlcoa to its regulated service
and should be employed as the proper method of computing vessel expenses
The Commission stated in pertinent part that

The vesselcfay basis although superficially appealing suffers from many built in faults

The benefit derived from a transportation service is that cargo tonnage is transported over

distance miles to its receiver As stated in a recent and definitive study The product which the

transportation industry sells is the ton mile in freight service This has often been recognized
by this Commission and its predecessors As we noted in Allamlc Gulf Puerlo Rico General
Increase 7 F M C 87 98 1962 The basic factors contributing to vessel operating expenses
are the tonnage and distance carried

The ton milemethod is proper because we believe it fairly allocates expenses which should
be borne by users in proportion to amount of their tonnage carried
9 F M C at 231 233

The Commission further held that in those instances of unemployed legs of
a voyage where no cargo is carried the same volume method of allocation

should be used The Commission stated
Ballast leg and positioning leg days also should be allocated on the ton mile basis An allemptto
allocate such days on a vessel day basis shows another basic flaw in that method the great
possibility for arbitrariness an sicl inconsistent positions
9 F M C at 232

TMT argues that the concept of benefits received should not be restricted
to cargo carried It believes that a carrier receives a benefit when its barge is
towed from point topoint irrespective of the amount of cargo carried It con

tends that the GCML barge which rarely carries any cargo northbound
would under Hearing Counsels method receive the benefit of towage back to

Lake Charles and bear none of the expenses of that towage TMT says its
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method which is directly related to the time the barges are under tandem tow
does not permit such an inequitable result and finds direct support in section
512 7 b I i b of G O II TMT claims that from the standpoint of the real
world it is highly unlikely that a prudent carrier would enter into a business

arrangement with a second independent carrier to share the expenses ofa joint
tow based upon respective cargo volume for the poorer the fortunes of the
second carrier the greater would be the first carrier s expenses which he would
thus be powerless to control The result should be no different where the
carriers happen to be affiliated

Section 512 3 g of G O II permits other methods of allocation of expenses
in the G O II statement in those instances where a volume method would

produce unreasonable results In this case however the cargo cube allocation
method fairly reflects the expenses and assets of the tandem barge towing
service and will not therefore create unreasonable results Following what

Hearing Counsel characterized as a benefits received principle in the case of
the tandem barge towing service it is more reasonable to conclude that the

company which carries the greater amount of cargo receives the greater
benefit This benefit is reflected in Mr Coleman s cargo cube allocation as it
is based on volume Absent the volume principle underlying G O II TMTs

time formula allocation could be regarded as based on benefits received But
as between what must be regarded as a cornerstone principle of G O II and
another principle of allocation the volumeoriented allocation underlying
G O II must be utilized in preference to a timeoriented allocation

For the foregoing reasons it is concluded and found that the volume formula
set forth by witness Coleman should be adopted for purposes ofdetermining the
allocation of expenses and division ofassets between TMT and GCML for the
tandem barge towing service

III

Why is there a projected increase in revenue for the trade despite a decreasing
volume of cargo carried for TMTs projected period of April I 1979 to

March 31 1980 as compared to TMTs actual period of December I 1977
to November 30 1978

The ultimate issue which must bedetermined by the Commission is whether
the rate increase is just and reasonable One cannot predict with exactitude the
amount of revenue that a particular set of rates will produce However based
on known facts and reasoned projections it is possible to set rates which can

be expected to produce sufficient revenues to equal the cost of service 9

After ascertaining what rate of return is reasonable Commission Issue
No I it is necessary to determine whether the rates to be charged will achieve
that return That determination in turn can only be reached by ascertaining
what revenues can be anticipated And revenue anticipation in its turn re

Thecost of service is defined to equal the sum of operating expenses depreciation expense taxes and a reasonable return on

the net valuation of property Garfield and W Lovejoy Public Utility Economics 1964 at 44
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quires a knowledge of rates to be charged times the volume 10 Qf cargo to be
carried Commission Issue No 3

The record establishes that a return of 15 8 16 1 percent on equity is a

resonable return to TMT The question then remaining is wi1lthe rate increase
result in such return

TMTs original revenue and revenue ton projections for the test year are

found on Schedule V Exhibit 2 The Schedule was originally prepared by
Donald C O Malley Jr Director of Tariff and Regulation Affairs for the

Caribbean Division ofCrowley Maritime Corporation sometime after manage
ment decided to seek a general rate increase

There is no evidence as to how CMC originally determined a forecast of

revenue of 48 792 000 for TMT which in turn it contends results from the

imposition ofa 5 percent general rate increase No witness appearing on behalf
of TMT could testify as to the basis or rationale by which the 48 792 000 was

first arrived at

The record establishes that Mr O Malley was given a projected total reve

nue figure of 48 792 000 from the forecasted budget which he understood

would be the bottom line revenue figure on Schedule V However neither

Mr O Malley nor Mr Roush TMT s other witness took any part in the

preparation of the forecast budget for TMT Thus no witness could explain
how the management of TMT arrived at the revenue figure of 48 792 000

which it is claimed will result from TMTs general rate increase of 5 percent
After obtaining the total revenue figure Mr O Malley went to work to

establish the rest of the figures shown on Schedule V Exhibit 2 From a

computer run he obtained the historic revenue for the fifteen leading com

modities He then adjusted the revenue figures to account for shifts in cargo

increased competition and the rate increase Mr O Malley could not remember
how hedetermined or arrived at the actual amount of the adjustments he made
and thus the reasonableness of those adjustments are unknown After arriving
at a total revenue figure for the fifteen leading commodities Mr O Malley then

simply subtracted this figure from the 48 792 000 total in order to obtain a

revenue figure for Other cargo
After setting forth the adjusted revenue figures Mr O Malley then calcu

lated the revenue tons ofeach ofthe fifteen commodity breakdowns Again as

with his revenue adjustments Mr O Malley could not remember how he did
it Arithmetic calculations seem to suggest that he divided historic average
revenue per ton for each of the fifteen leading commodities adjusted for the
increase into the total projected revenue for each commodity

1

Although the method by which TMT actually calculated the revenue tons

shown on Schedule V Exhibit 2 is unclear the record establishes that the

10 In fate desiln carlO mix is an intolral 81pect orvolume

II A formula which eonrorms to the O Malley raults i as follows

T R divided by 105 X R r
where T ilthe projected revenue toonale ftJUIC

R it the projected revenue amount fiaurc
r is the historical revenue tonnage ftJUIC and

R is tho historical reyenue amount ftJUIC
The 1 05 factor represents the 5 rate increase
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management of TMT does not make forecasts of future volumes of cargo in
terms of tonnage Rather it forecasts in terms of revenue Whether or not last

year s average rate per ton for a given commodity will approximate this year s

depends in part on whether shippers tender the same size shipments To

complicate matters carriers regularly change the minimum quantity require
ments for a given trade Rate adjustments may also affect the size of shipments
tendered Thus the historic average revenue per ton for a given commodity
during a past year may not be necessarily related to the average revenue per
ton for a future year The problems in using historic average revenue per ton

increase in the case of the calculation for Other cargo There many com

modities make up the average and the mix of commodities may change from

year to year based on shifts in cargo competition and rate increases In short
the commodity mix for Other cargo is affected by all of the factors which
Mr O Malley considered in adjusting the revenue figures for the fifteen leading
commodities and compounded by the larger number of commodities involved
Hence TMT s correction to the revenue tons attributable to Other cargo
based on historic average revenue ton cannot be relied on

The consequences of TMTs method of calculating projected revenue tons is
of crucial importance in this proceeding because allocations in the Exhibits
which form so great a part of the record are based on TMTs projection of
revenue tons 1 2

Due to the weakness inherent in TMT s method ofcalculating revenue tons

Hearing Counsel and GVI contend that these Exhibits are not reliable indi
cators of TMT s projected financial condition and cannot form the basis of a

Commission decision Because of the inherent flaws in these Exhibits they say
the Commission does not have a record before it from which it can conclude
that the rates of TMT are just and reasonable

TMT disputes that its revenue forecasts or information in support thereof is
deficient or that it in any way has failed to furnish information timely

TMT asserts that the commodity forecast set forth in Schedule V is not

prepared by TMT for any business purpose other than to comply with the

requirements of G O 11 In connection with the preparation of the original
forecast J3

those who prepared it were given a marketing department budget of

48 792 000 revenue for the twelve months ended March 31 1980 14 They then

proceeded to determine because TMT says it was required by G O 11 their

best estimate of how much of that 48 792 000 would be derived from each of

the fifteen leading commodities carried and how many revenue tons of each

would be carried Starting with historical data showing the actual revenue and

tonnage for each of the fifteen those data were adjusted to reflect their view

after further consultation with marketing personnel of the future prospects as

llt Exhibit 2 Forecast April I 1979 through March 31 1980

2 Exhibit 5 Analysis of Schedule V TMT Projected Year April I 1919 through March 31 1980

3 Exhibit 7 Forecast April I 1979 through March 31 1980

4 Exhibit 8 Revised Computation of Return on Equity
5 Exhibit 10 Schedule I Testimony of Thomas J Stilling Revised Computation of Return on Equity
6 Exhibit 11 Offer of Proof

HEx 2

14TMT Brief at 9 10 This revenue forecast made prior to any tonnage analysis is the basis for Hcaring Counsel and GVI

contention of unreliability
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to each commodity Exhibit 5 shows in general what factors entered into the

adjustments resulting in theditrerences between the actual dollar and tonnage
figures on Schedule V of Exhibit I and the forecast dol1ar and tonnage figures
on Schedule V of Exhibit 2 for each of the fifteen leading commodities

TMT proceeded as fol1ows to determine the remaining other dol1ar and

tonnage figures The revenue adjustments for the fifteen leading commodities
resulted in an aggregate of 27 580 588 projected revenue for those com

modities which when subtracted from the total marketing department budget
of 48 792 000 left a remainder of 21 211 412 revenue which by definition
wouldcome from al1 other commoditiescarried Having al10cated 21 211412
to othercommodities TMT then computed the corresponding tonnage figure
necessary to realize the dol1ars The method employed is set forth on page 2 of
Exhibit 5 Marketing personnel predicted an increase of 41 607 tons and

corresponding revenue of 3 371 270 from increased carryings of liquid and

refrigerated cargo They also predicted a general shift decrease of about 20
percent of the 1978 other revenue to TMTs through tariff and other tariffs
Since the total other forecast revenue had been computed at 21 211 412 of
which 1 010 067 would result from the 5 percent rate increase and 3 371 270

by reason of increased revenue from liquid and reefer cargo there remained
16 830 075 to account for This sum was4 016 997 less than and about 20

percent of the 1978 actual other revenue It was then accounted for by
assuming that the shift to other tariffs would reduce the prior year s other
revenue by 4 016997 Since the actual 1978 average revenue per ton for

other cargo was 2053 on the assumption that the cargo mix and other
factors would not change this figure was divided into the 4016997 in order
to arrive at the corresponding volume reduction of 195 655 revenue tons

Subtraction of 195 655 from the 1978 actual other tonnage and addition of
the expected increase of 41 607 tons of reefer and liquid cargo left a net

tonnage figure of 861 213 5

Hearing Counsel and GVI dispute TMTs rationaleand contend that TMT

was required to adduce additional evidence as to the details underlying TMTs

marketing department s budget and predictions TMT argues that the Com
mission never ordered an investigation into the reasonableness of TMTs
projections If it had done so TMT claims it would have been prepared to

present more detailed evidence relating to the marketing department s basis for
its budget and predictions It never considered doing so however in view of the
order of investigation

One thing isclear from the record Schedule V was not used tocalculate the

potential revenue figure because the schedule was not even in existence at the

time the potential revenue budget was determined 16 The evidence in this
proceeding establishes that TMT built its rate design and cargo estimates to fit

and justify a predetermined revenue figure 17

I The change to thil861 2tJ fiaure hedule V to Exhibit 7 from 689 363 hedulo V to Exhibit 2 is the only correction
which TMT has made to its opcratins revenue foreaul

Tr 95 91

17 Neither Mr O Malley nor TMTs other witnMr Roush were involved inproparina the budpt thus tho record fails to

show how the budsetcd figure was determiHd
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The testimony of record reveals that once the total projected revenue figure
was given to Mr O Malley by the accounting department he went back to
historical revenue dollar and tonnage figures for each of the fifteen leading
commodities as shown on TMTs computer From the historical revenue dollar

figures he proceeded to derive on a commodity by commodity basis the

projected revenue dollar figures While Mr O Malley did not remember and
did not testify how these individual projections were calculated TMT argues
that it probably was an evaluation of competitive factors a shift to through
tariffs and the 5 percent rate increase which accounted for many of the

adjustments between historical and projected years
The revenue amount figure for the other cargo category wasthen backed

into Le it is a residual figure calculated by subtracting from the total budg
eted figure 48 792 000 the subtotal of the revenue amounts for the top
fifteen individual commodities 27 580 588 to arrive at 21 211412 for
other cargo

Having projected revenues Mr O Malley then calculated the projected
tonnage figures for the fifteen leading commodities 18 While he did not remem

ber how this calculation was performed it appears from analysis of the figures
that he used a mathematical formula based on the revenue per ton for each

commodity 19 Mr Roush used a similar revenueper ton calculation to derive
other revenue tons 20

TMT contends at least with regard to the fifteen individual commodities
that revenue amount projections were predicated on historical figures adjusted
for purported shifts to thru tariffs and competitive factors The record estab
lishes that in any event the projection of other cargo and thus the total
revenue ton figure have no basis in analysis Mr O Malley admitted it was

necessary to forecast for each commodity not just the top fifteen the effect
that shifts to thru tariffs andcompetition will have on projected cargo because
these factors affect each commodity differently but he did not make individual
forecasts 21 rather a flat percentage was applied to the other cargo category
and even the details ofthis calculation are not revealed in the record Thus at

least with regard to the other category and the total revenue tons the cargo

projections can be traced directly back to the predetermined budgeted total
revenue amount figure which itself had no basis on volume but was forecast
before volumes were ever considered Hence it is concluded that from the
residual nature of the other revenue amount figure and the subsequent
calculation of the other revenue ton figure that marketing information and
known facts were not the basis for establishing the cargo projection

To support its revenue dollar projection and ultimate rate of return TMT

should have analyzed each commodity individually in terms ofcargo shifts and
the competitive situation This analysis should have been used to arrive at

projected tons

I See Schedule v of Exhibits 2 and 7

I
Fn 11 supra

20 See Exhibits 5 and 7 Schedule V

11 Refrigerated cargo and tank trailers were apparently the only exception Exhibit 5 at 2 nole 2 Tr 49 50 83 138

199
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If this had been done tariff rates could then have been applied to the tonnage

figure for the respective commodities to determine projected revenue for every

commodity Then the sum of the individual revenue figures would have pro

duced a reasoned supportable total figure for revenue Rather TMT pro

ceeded as outlined above and then produced Exhibit 5 as an after thefact

justification of the result
Assuming that with the rate increase total revenues would not exceed

S48 792 OOO because of lower cargo volume and thus that the return to TMT
would not begreater than the 15 8 16 15 percent deemed proper TMT has the
burden of establishing by competent evidence those factors which it claimed

would cause tonnage decreases
A prime factor that TMT cites22 as the basis for decreased tonnage

projections is a shift to the socalled thru tariffs and other tariffs However Mr

O Malley who prepared the forecast never was aware of the percentage of

cargo in the subject trade which moved on the thru tariffs nor did he utilize

any historical data or any kind of data whatsoever to forecast the purported
shifts of cargo to these tariffs The following quotation from the record is

illustrative

Q Mr OMalley how did you determine the percentage shift to the through tar1ftand the other

tariffs if you were unaware of the amount of traffic going to those tarlfts

A This is a forecast and I was theoretically forecasting how much I thought would be shifting
in the forecast year I have no idea what additional cargo will be added to those new tarlfts in that

year

Q Was there any data upon which you baaed that forecast

A No

It is concluded that TMTs assertion that part of the alleged decrease in

volume was due to a shift to thru tariffs and other tariffs is not based on

historical data nor does it have any other factual support in the record It

should also be noted that the other major factor asserted by TMT as con

tributing to decreased tonnage namely competition also is not supported on

the record by any specific figures or calculations To the contrary although
TMT contends that its cargo volume will decrease in the projected year

24 the

record indicates that its volume and thus its revenue may well increase
TMTs market share in the Mainland Puerto Rico trade has increased every

year since it entered the trade from 10 4 percent in 1975 to 17 7 percent in
1978 23 and Mr Roush expects that its market share will be increased 26 Unless
there is a decrease in overall traffic volume by all carriers to Puerto Rico
TMTs total cargo will probably increase rather than iecrease There is no

evidence that the Puerto Rican trade will decrease in volume 27

21Tr 101 119 Exhibit 5

llTr 124 125

2 Primarily by rClllOll of carlO shifting to thru terift1 See ditcuuion IUpra

2l Exhibit 10 at II

16Tr 175

nMr Roush tcIliftcd IIto TMT belief in the potential of that Iervice and implied total volume would if not increase not

decrease Tr 175
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In addition to the unreliability of the projected revenue as determined by
TMTs methodology another matter must be mentioned as further com

pounding the difficulty and dilemma of the Commission28 in attempting to

determine whether the rate increase is just and reasonable

Although TMT submitted anumber ofeleventh hour corrections Hearing
Counsel claim two stand out as being particularly unfair to the other parties
These are the revenue tonnage recalculation for Other cargo appearing
on page 2 of Exhibit 7 and the figure for line haul expense appearing in Ex
hibit II

By a telephone conversation of June 5 1979 between Mr Roush and

Mr Coleman and letter dated June 6 1979 correcting TMT s direct case

Mr Roush supplied a new total line haul expense figure of 4 942 610 and an

allocation of 2 965 607 to TMT and 1 977 003 to GCML which produced
a 60 40 percent time allocation Mr Coleman used the total of 4 942 610 in
his testimony which he identified as line haul expense Although Mr Cole
man s testimony was served on June 12 1979 TMT waited until the hearing
before announcing that the 4 942610 figure was not the line haul expense
but included other expenses as well Ifthere was a misunderstanding over the

4 942 610 it should have been resolved as soon as TMT received Mr Cole

man s testimony TMT hardly needed to cross examine Mr Coleman on the
4942 61O it was supplied by TMT in the first place
The projected revenue tons for Other cargo provides another example of

an eleventh hour correction which could and should have been made weeks
before the hearing

Mr Coleman as part of hisregular function in connection with the 5 percent
general rate increase performed a complete analysis ofthe data in TMTs G O

II statements both actual and forecasted In the process of this analysis he

calculated the average revenue per ton for all commodity line items includ

ing Other cargo on Schedule V of TMT s projected G O II statement

Mr Coleman calculated that the total revenue per ton increased from TMT s

actual year Exhibit I to the projected year Exhibit 2 by 23 percent and that

in the Other cargo category alone revenue per ton increased approximately
49 percent

On three separate occasions Mr Coleman requested Mr Craig Wallace of

CMC to explain why revenue per ton on individual line items on TMTs

projected Schedule V Exhibit 2 increased from TMTs actual Schedule V

Exhibit I on the average of about 5 percent whereas the Other cargo

category produced a 49 percent increase resulting in an overall increase of

23 percent
In response to a telephone inquiry of February 9 1979 by Mr Coleman as

to why revenue tons increased 23 percent Mr Wallace responded that TMT

would be carrying higher rated liquid tank cargo whichis a low tonnage cargo
In response to a telephone inquiry of March 2 1979 by Mr Coleman as to

whether TMT included the general rate increase in its projections Mr Wal

lace responded yes and further that the 5 94 percent increase in revenue is the

result of the compounding effect of applying the 5 percent general increase a

l Viewed in the light of the lime constraints imposed by P L 95 475
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23 percent increase in revenue per ton offset by a 13 88 decrease in revenue

tons carried The increase in revenue per ton is principally affected by Other
cargo whichconsists of liquid or tank cargo which is low in tonnage and carried
at a higher rate

In response to Mr Newton Frank Supervisory Accountant Federal Mar
itime Commission on May 22 1979 regarding TMTs decrease in projected
revenue tons and increase in revenue Mr Wallace responded that tonnage was

down due to the factthat more cargo wasbeing carried under ICC tariffs Mr
Wallace further responded that the revenue in Other cargo increased
48 percent 38 percent ofwhich was due to more reefer and special cargo which
is high rated and low in tons and the remaining 10 percent due to the projected
mix in quantities

On May 22 1979 Mr Coleman called Mr Wallace regarding the con

flicting information given Mr Frank as compared to previous conversations
regarding the increase in revenue per ton and decrease in revenue tons

Mr Wallace stated that the 48 percent increase in revenue referred to was the
revenue per ton increase of the total of Other cargo and that in addition to

the increase in tank cargo there is a projected increase in reefer cargo which
he may have forgotten to mention earlier

The record amply demonstrates thatstatf inquiries regarding the increased
revenue despite decreasing tonnage specifically focused on Other cargo
Mr Wallace understood staff interest by explaining that the apparent anomaly
wasdue to the increase in reefer and liquid or tank cargo which comports with
the reason which appears in connection with Other cargo on TMTs Exhibit
5 There is no evidence that Mr Wallace was not talking about Other cargo
when he made the observation Indeed the only commodity in the fifteen
leading commodities which showed a drop in tonnage coupled with IIn increase
in revenue was automobiles It is concluded that thestatf repeatedly questioned
the projected revenue tonnage for Other cargo and that TMT was aware of

staffs concern

Despite repeated questions TMT did not recalculate the figure until three
or four days before the hearing Apart from the merits of the recalculation
timing of the correction is critical to the Commission s ability to consider the
lawfulness of the rate increase

The Commission in supporting enactment of Public Law 95 475 was ex

tremely concerned about the time elements inherent in the development of a

rate case The testimony of Vice Chairman Moakley to the Senate Subcom
mitteeon Merchant Marine and Tourism focused on this issue In outlining the
changes to the Commission s procedure that would be required in order to

comply with the legislation he made the following statement

First the financial data which the carrier is required to file simultaneously with the filing of its

general rate change will have to be essentially the evidence it will rely upon throughout the
expedited proceeding This means at the very least there can be no change in the test year used
by the carrier in support of the rate increase Otherwise the parties will not have a proper
oppartunlty to test the carrlers evidence 29

Emphasis added

To AWWM 1M InlefCOGJGIShipping Act 933 and For Oth Purpoul Hearings on HR6503Before Ihe Subcomm on

MtrchiUll MarIV and Tourism of Ihe SeMI CcmmlllH 011 Co m Science and rranspor lJtlon 95th Cong 2d Seas 17

l97S
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This apparently provoked the following exchange
SENATOR INOUYE What makes you believe that you can cut a6 yearhearing period down to 180

days as H R 6503 would require
Mr MOAKLEY I think I might take aquick look at what took place on the longest one which
was the Matson case on which test years were changed the tinancial information was changed
the whole basis of the case was constantly changed
Now we have clearly detined that at the time you apply for the rate increase you must submit the
tinancial information which will be used to determine whether the rate is reasonable or unreason

able That will not change Therefore the opponent to it will have their finaneial information in
the beginning and be able to analyze

3
Emphasis added

Vice Chairman Moakley was not alone in this view Chairman Daschbach
addressed a letter dated October 3 1978 to Senator Inouye in whichhe stated
inter alia

Fourth carriers have often made major changes to their evidence after a rate case has begun
including the changing of test years The legislative history of H R 6503 makes it clear that the
carrier must henceforth use the evidence submitted with its rate increase tilling sic to justify its
increase and cannot make major changes or additions to that evidence which would require further
analyses cross examination and possibly rebuttal

The Committee Report S Rep No 1240 95th Cong 2d Sess 9 1978
lends support to the views expressed by the Chairman and Vice Chairman

This is one of the very first rate proceedings to be conducted within the time
constraints of P L 95 475 and despite ample time in which to furnish the
information which would enable the Commission to properly consider the
reasonableness of the increase we find the carrier shifting and changing data
at the last moment making it virtually impossible for staff and protestants to
evaluate the new information or prepare for cross examination let alone draw
rational conclusions relating thereto The statute places a high degree of re

sponsibility on the carrier seeking a rate increase to supply the information

necessary to permit expeditious consideration
Review and consideration of the record in this proceeding leads to the

conclusion that the volume factor is not reasonably accurately ascertainable on

this record Not knowing the volume it is impossible to know whatthe revenues

will be and hence whether such revenues will yield a return which will be a

reasonable 15 8 16 1 percent or whether it will be something else

CONCLUSIONS

Section 3 b of the Intercoastal Shipping Act 1933 46 US C 845 b as

amended states that at any hearing the burden of proof to show that the
rate is just and reasonable shall be upon the carrier

The evidence in this proceeding fails of proof that the rate increase will not

result in an excessive return on equity to TMT in comparison to other indus
tries facing similar risks

lOld at 18 19

II Id at 26
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The evidence in this proceeding establishes that the cargo cube allocation of

expensesand division of assets between TMT and GCML for the tandem barge
towing service is appropriate and in accordance with G O II

The evidence in this proceeding fails to establish any reasonably accurate

basis for determining volumes or revenues which may be anticipated by reason

of the rate increase

Inasmuch as the record does not reasonably establish volumes and revenues

which may be anticipated by the rate increase it cannot be determined why
there is a projected increase in revenue for the trade despite a projected decreas

ing volume of cargo to be carried for TMT s projected period of April I 1979

to March 31 1980 as compared to TMTs actual period of December I 1977

to November 30 1978

Because the evidence does not reasonably reflect anticipated volumes or

revenues or rate of return respondent TMT has failed its burden of proof of

showing that the rates in Supplement No Ito tariffFMC F No S are just and
reasonable and otherwise lawful

Because respondent TMT has failed to establish that the rates in Supple
ment No I to tariff FMC F No S are just and reasonable they are found to

be not lawful

S STANLEY M LEVY

Administrative Law Judge
WASHINGTON D C

August 20 1979



S FRANCIS C HURNEY

Secretary

FEDERAL MARITIME COMMISSION

DOCKET No 79 81

MARINE EXPRESS LINE S A

V

SEATRAIN INTERNATIONAL S A

NOTICE

October 3 979

Notice is given that no exceptions have been filed to the September 26 1979
dismissal in this proceeding and the time within which the Commission could
determine to review has expired No such determination has been made and

accordingly that dismissal has become administratively final
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No 79 81

MARINE EXPRESS LINE S A

v

SEATRAIN INTERNATIONAL S A

DISMISSAL OF COMPLAINT

Finalized October 31 1979

By a Notice of Dismissal complainant Marine Express Lines has with

drawn its complaint in this proceeding Accordingly the proceeding is hereby
dismissed

5 JOHN E COGRAVE

Administrative Law Judge

September 26 1979
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FEDERAL MARITIME COMMISSION

DOCKET No 78 24

PACIFIC FREIGHT AUDIT INC

SEA LAND SERVICE INC

DOCKET No 78 25

PACIFIC FREIGHT AUDIT INC

v

AMERICAN PRESIDENT LINES LTD

ORDER PARTIALLY ADOPTING INITIAL DECISION

October 31 1979

These proceedings were initiated by separate complaints filed by Pacific

Freight Audit Inc PFA against Sea Land Service Inc and American Pres
ident Lines Ltd APL alleging violations of sections 14 16 and 18 b 3 of
the Shipping Act 1916 46 V S C 812 815 817 b 3 The proceedings
were subsequently consolidated due to the similarity of the issues presented
The Trans Pacific Freight Conference of Japan Korea and the Commission s

Bureau of Hearing Counsel intervened
The gravamen of the complaints is that Sea Land and APL improperly

refused to honor claims for refunds of ocean freight charges on shipments
which were allegedly delivered to OCP destinations Respondents interposed
the defenses that the claims were to a large extent duplicative and fraudulent
and in any event were not tendered with proper documentation or other proof
of OCP movements

Full evidentiary hearings were held and Administrative Law Judge William

Beasley Harris issued an Initial Decision finding that I Complainant had not

sustained its burden ofproof as to its allegations of violations of the Shipping
Act and 2 Respondents were justified in refusing to pay the OCP claims

mharris
Typewritten Text

mharris
Typewritten Text
207



208 FEDERAL MARITIME COMMISSION

However the Presiding Officer granted Complainant 60 additional days within

which to submit sufficient proof of these OCP movements to the Respondents
Exceptions to the Presiding Officer s decision were filed by Respondents and

Hearing Counsel There were no replies to Exceptions

DISCUSSION

Sea Land argues that the Presiding Officer s decision is deficient in its

findings of fact necessary to support the conclusion that the Complainant has

failed to sustain its burden of proof and asks the Commission to find certain

specific facts I It also opposes allowing Complainant an additional 60 days to

substantiate its claims on the grounds that the claims have already been

adjudicated insufficient and this finding should in all fairness now be made

final
In addition to citing certain alleged drafting errors in the Initial Decision2

APL objects to the 6Odayextension afforded Complainant on the grounds that

the Administrative Procedure Act requires decisions to make final determina

tions of the issues presented and that the ruling of the Presiding Officer would

require the Respondents to violate the terms of their tariffs 3

Hearing Counsel agrees with the Presiding Officer and Respondents that

Complainant has failed to sustain the validity oUts claims but objects to the

6Odayextension afforded Complainant on the ground that the Commission

should not as a matter of policy allow this proceeding to continue without a

final determination
After reviewing the full record in these proceedings the Commission agrees

with the ultimate conclusion of the Presiding Officer that Complainant failed

to sustain its burden of proof as to the validity of the subject OCP claims and

finds that the Initial Decision is sufficient to support that conclusion Much if

not all of the factual findings sought by Sea Land are expressly incorporated
in the Presiding Officer s decision and those not so incorporated are necessarily
included in the Initial Decision s more general findings 4

I Spcciftcally Sea Land urges tbat the Commluion find that a the shipmentlln qUelItion moved undertho proper port toport

tariff rates b such movements can be lublcqucntly rorated under an OCP rateupon fulftllin the necell8ry tarift roqurementa
c Sea Land tarilf aUowl proofof an OCP movement by mOlnlof anyone or lix typea of documontl but In any event mUlt

includeproof or the name orthc VCSIOI the port oforilin the ocean carriers bill oflacUR number lIle vtIICl voyap number the

final OCP and thedate of the actosl OCP n d PfA claim co a1ated IOlaly of ocean carrla bill of ladin with attached

inlandcarrier bill but no inland bill contain any ortbc relevent and lICC08Iary inform8tloni e cortaln documents u by PFA

to IUpport its clalml wcre duplicativefcommordally accepted Inventory controlllteml dlfforent than that used by PFA I

conlisnCCl wouki facilitatecompliance with the ltatod tariffrequirements and the lubjecrt tariffroquroments were not complied
with in that no direct correlation between aparticular OQClan carrier movement arid a sublcqucnt inland ITlOYcrnent wasestablished

and that in faet nearly one in four claims included documents uaed In menthan one claim

2 APLnotel that a Mr James Mitchcl Presidont of PFA is characterized at one point in tho Initial Decision as acomplainant
when in fact he is not a party to the procoedina b two claims 792 and 1097 wcro omitted in tho liltof claims aaainal APL

in which duplications were found c the word contact in the quote of IClCtIon 14 Fourth of the Shlppin Act lhouk read

contract d the reference to section 16 tint Initial Parqraph should be to the aeccmd Initial Paraaraph and lICCtion 16 Fint

These excoptions point out valid albeit minor erroll in the Initial DcciIlon and will be adapted
l APL ItatOl that ita tariffl require that OCP refund claims must be lubmitted within 90 days from the date the Onallot of

the bill of lading is forwarded

4Soe footROtc 2 Sea Land s proposed finding a is contained in lines 13 15 of pap II of tho Initial DcciIion b il

contained in par8lraph numbered lion page 7 c Is contained In peralraph numbered 22 on PIle 10 d iscontained in

paralraph numbered 17 on pag0l8 and9 e iacontaincd In paraarapha numbered 13 and 140nplp 7 and 8 f iscontainod

by implication in the third complete paralraph on pap 19 and 8 ill oontained in tho last parallaph on page 14 and in the

last paragraph on page 18
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However the Commission agrees with Respondent that the Presiding Officer
erred in according Complainant an additional 60day period within which to
submit to the Respondents further proof in support of its claims Complainant
has had every opportunity to prove the validity of its assertions and has simply
failed to do so There is no reason equitable or otherwise to allow Complainant
any further opportunity to prove its case Respondents have already been
subjected to lengthy proceedings and fairness dictates that these proceedings
now become final Accordingly that part of the Initial Decision granting
Complainant an additional 60 days to submit proof in support of the subject
OCP claims will be reversed

One final matter needs be addressed In his Initial Decision the Presiding
Officer advised that the Complainant in these cases bore heavy burden of
proof While this statement is not necessarily inaccurate it does require some

clarification particularly in light of the Commission s recent decision in Pan
American Health Organization v Moore McCormack Lines Inc Informal
Docket No 3871 Report on Remand served September 12 1979 19 SRR
762 There the Commission explained that references in earlier decisions to an

overcharge claimants heavy burden related to the difficulty in obtaining the
necessary evidence rather than to the weight to be given such evidence The
applicable standard here is that the validity of the claims be established by a

preponderance of the evidence From the Commission s review of the record
it does not appear that the Presiding Officer imposed upon the Complainant in
these proceedings any burden other than to prove its allegations by such a

preponderance
THEREFORE IT IS ORDERED That the Exceptions of Sea Land Ser

vice Inc American President Lines Ltd and the Commission s Bureau of
Hearing Counsel are granted to the extent indicated in this Order and are in
all other respects denied and

IT IS FURTHER ORDERED That the Initial Decision issued in these
proceedings is except to the extent modified by this Order adopted by the
Commission and

IT IS FURTHER ORDERED That this proceeding is discontinued

By the Commission



FEDERAL MARITIME COMMISSION

No 78 24

PACIFIC FREIGHT AUDIT INC

v

SEA LAND SERVICES INC

No 78 25

PACIFIC FREIGHT AUDIT INC

v

AMERICAN PRESIDENT LINES LTD

Partially Adopted October 31 1979

Although the complainant has failed to meet the heavy burden of proofnecessary to sustain its case

and relief is denied the complainant is given 60 days from the date hereof within which to

offer to respondents back up documents and affidavits that will warrant payment of OCP

refunds
This consolidated proceeding and each docket No 78 24 and 78 25 be and hereby are respectively

discontinued

William H Carler of Carter Monkman and Thomas W McLaughlin for complainant Pacific

Freight Audit Inc
J Donald Kenny of Kenny Finan for respondent American President Lines Ltd

John M Ridlon General Attorney Slephan T Lanelol Associate Counsel F A Fleischer

Registered Practitioner and Gary Ferrulll Director Traffic and Regulatory Services for

respondent Sea Land Service Inc
CharnaSwedarsky John Robert Ewers and Paul J Koller Director and Deputy Director respec

tively of the Commission s Bureau of Hearing Counsel for intervenor Hearing Counsel

Charles F Warren and George A Quadrlno of Warren Associates P C for intervenor

Trans Pacific Freight Conference of Japan Korea and its Member Lines
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INITIAL DECISION I
OF WILLIAM BEASLEY HARRIS

ADMINISTRATIVE LAW JUDGE

Complaint against respondent Sea Land Service Inc Sea Land in FMC
Docket No 78 24 was served June 19 1978 Complaint against respondent
American President Lines Ltd APL in FMC Docket No 78 25 was served
June 20 1978 In each proceeding complaint is made of respondents alleged
violations ofsection 18 b 3 as well as sections 14 and 16 oftheShipping Act
1916 Because they involve substantially thesame issues an order consolidating
the two dockets was served June 22 1978 pursuant to Rule 148 of the
Commission s Rules of Practice and Procedure 46 C F R 502 148

On July 5 1978 an Order was served granting enlargement of time re

quested by respondent Sea Land to July 24 1978 for parties to reply to the com

plaints herein Respondent APL served its Answer to the complaint July 10
1978 and a First Amended Answer on July 11 1978 Respondent Sea Land
served its reply to the complaint July 21 1978

Intervention herein wasgranted to 1 The Trans Pacific Freight Conference
of Japan Korea TPFCJ K and 2 Hearing Counsel

By order served August 15 1978 pursuant to Rule 94 ofthe Commission s

Rules ofPractice and Procedure 46 C F R 502 94 a prehearing conference
Was set for Tuesday August 29 1978 At the request of the complainant for
a postponement an order was served August 24 1978 granting postponement
of the prehearing conference to September 26 1978 At the September 26
1978 prehearing conference the official stenographic transcript of which com

prised 52 pages hearings were set to commence December 12 1978 in Los
Angeles California The commencement of hearing was rescheduled Decem
ber 1 1978 to commence Wednesday January 10 1979 Hearings began in
Los Angeles California on the latter date continued on January 11 and 12
1979 concluding on January 12 1979

At the hearings the following briefing schedule was developed
1 Opening brief by complainants to be mailed on or before Tuesday Febru

ary 20 1979 Tr 464 467 471
2 Reply briefs by respondents to be mailed on or before Tuesday March 20

1979 Id
3 Closing briefby the complainant to be mailed on or before Friday April 20

1979 Tr 464 468 471

Complainant s opening brief served February 20 1979 was received Febru

ary 27 1979 Respondent APL s reply brief served March 27 1979 was re

ceived March 28 1979 Respondent Sea Land s reply brief served March 27
1979 was received March 29 1979 Intervenor Hearing Counsels reply brief
was served and received March 27 1979 Intervenor TPFCJ K and its mem

ber lines reply brief served and received March 27 1979 Complainant s

closing brief served April 26 1979 was received April 30 1979

I Thisdecision will become the decision ofthe Commission in the absence ofreview thereofby the Commission Rule 227 Rules
of Practice and Procedure 46 CF R 1502 227
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The complainant proposed seven findings of fact and fourconclusions of law
opening brief Respondent APL proposed twenty findings of fact Intervenor

Hearing Counsel proposed ninety four findings of fact and four conclusions of
law Respondent Sea Land proposed fifty findings of fact and six conclusions
of law and Intervenor TPFCJ K proposed twenty four findings of fact These
total 195 proposed findings of fact and fourteen conclusions of law All pro
posas and requests have been considered carefully and granted granted in sub
stance or denied as evidenced herein by the facts found and decisions made

The official stenographic transcript of the hearing consists of three volumes
totaling 475 pages Thus the transcript of the preheating conference and
hearing total 527 pages Forty four 44 exhibits were identified of which two

were withdrawn Exhibits for identification Nos 10 and 42 one was not

offered No 36 All the rest were received in evidence It is from the transcript
of testimony and exhibits together with all papers and requests filed in the
proceeding that the Presiding Administrative Law Judge finds the facts herein
after and constitutes the exclusive record for this decision

FACTS

I During November of 1976 while in the employment of respondent Sea

Land as a sales representative complainant James Mitchell began filing claims

against Sea Landfor others for OCP refunds Tr 42 The said James Mitch
ell hadcome in contact with OCP claims onseveral occasions where Sea Land
customers he wascalling on for Sea Land were filing or were attempting to file
with Sea Landclaims for OCP recovery and he assisted them in doing that Tr
83 84 Sea Land upon discovering that James Mitchell represented or was

PFA terminated his services with Sea Land about November I 1977 Tr 43
and stopped payments to PFA Tr 321

2 Witness James Mitchell testified that PFA is a California corporation
that was incorporated December IS 1977 also that PFA was operating prior
to incorporation under that trade name Tr 23 thatit is a family business
Tr 18 of which he is the president his father Eli T Mitchell is the vice

president his mother Marion Mitchell is the treasurer and his brother Perry
Mitchell is secretary of the corporation PFA he stated is engaged in the
business of performing freight audits for customers anf filing claims with car

riers for recovery of freight charges for customers Tr 17 18 PFA aside from

family members in 1977 and 1978 employed about five other persons Tr 33
3 In early November 1976 the first claims of PFA were made to APL

Tr 43 APL stopped paying OCP claims about the same time as Sea Land

4 The tariffs involved in this proceeding are

A Trans Pacific Freight Conference of Japan Korea Tariff No 35 FMC
No 6 Exh No 26 Agreement No ISO APL and Sea Land both are

members TPFCJ K publishes a port toport tariff in the Eastbound
Japan Korea U S Pacific Coast Trades including both local and over

land common point OCP rates
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B Sea Land Service Inc TariffNo 245 A FMC No 138 Exh No 27
from Ports in Hong Kong and Taiwan to United States Pacific Coast
Ports named in Item 320 and Overland Common Points

C American President Lines Ltd Hong Kong Taiwan Freight TariffNo 5
FMC No 67 Exh No 28 from Hong Kong and Taiwan to Honolulu
Hawaii and Pacific Coast Ports of the U S A

D Philippines North America American Conference Tariff FMC No 11

Agreement No 5600 APL and Sea Land both are members Each car

rier herein has on file an independent tariffunder the aegis of Agreement
No 10107 covering the Eastbound Hong Kong Taiwan Us Pacific
Coast Trade

5 Clients represented by PFA in this proceeding and the date of contract or

agreement between them are

a Kennington contract dated 2 2 77 Exh No 1
b Silton Brothers contract dated 11 76 Exh No 7 5 31 78 and

7 10 78 Exh No 6
c Sportsclothes Ltd Inc contract dated 6 1 78 and 7 14 78 Exh

No 4
d American Pants World Trading Co contract dated 9 1 78 Exh

No 5

e K W International contract dated 3 3 77 by PFA and 3 16 77 by
K W Exh No 9 contract dated 5 31 78 Exh No 8

f International Set contract dated 11 11 76 Does not now represent
them Tr 19

g California Prime Inc contract dated 3 3 77 Exh No 3 Ceased to

operate on or about end of 1978 Tr 241

6 Exhibit No 25 is stipulated to contain the copies and are the claims made

by PFA to APL which are listed in the complaint Tr 73 74
7 Sea Land in its answer to the complaint admitted its address is 2150

Valdez Suite 1901 Oakland California 94666 that it is a corporation and
common carrier by water engaged in the transportation ofcargoes for hire from
various ports in the Far East including Manila Hong Kong Busan Keelung
and Kaohsuing to Long Beach California and as such is subject to the

provisions of the Shipping Act 1916 as amended and the applicable tariff
Sea Land describes itself as aU S flag common carrier by water in the foreign
commerce of the United States having its principal offices at Edison New

Jersey
8 Sea Land also admitted in its answer to the complaint that it has

promptly processed and paid claims submitted by other freight audit compa
nies for adjustment of ocean freight charges from local to OCP within 30 to

60 days of their submission and alleges that it also has processed and paid
promptly proper claims submitted by complainant within the same time frame
stated

9 APL in its answer to the complaint admits its address is 1950 Franklin
Street Oakland California 94612 that APL is a corporation organized and

existing under the laws of the State of Delaware APL is a common carrier by
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water subject to the Shipping Act 1916 as amended providing ocean trans

portation services between various ports in the FarEast and ports in the United
States

10 APL in its answer admits that during the period set forth in the com

plaint it received claims from the complainant requesting adjustment offreight
charges from local freight rates to Overland Common Point OCP freight
rates pursuant to applicable tariffs APL in its answer further admits that it has

refused to refund freight charges to the complainant where insufficeint or false

documentation has been presented to APL by claimant as support for an ad

justment in freight charges
II Generally cargo which is destined to OCP territories in conformity with

the rules published in each conference or carrier tariff is entitled to the lesser
OCP rates OCP territory is defined in applicable tariff as all points in North
Dakota South Dakota Nebraska Colorado New Mexico and states east

thereof Exh 25 p 20 Official notice is taken that the Commission has said
O CP territory which territory may be described roughly as that part of the

United States east of the Rocky Mountains Investigation of Over and and

OCP Rates and Absorptions Docket No 65 31 12 F MC 184 187 1969
12 PFA s compensation from clients for recovery of OCP funds is based

solely on the amount of the refunds PFA is able to collect from ocean carriers

on behalf of its customers PFA retains 50 percent of all such refunds and re

mits the remainder to the shipper or consignee If the claim isdenied or ifPFA

decides not to submit a particular claim after review PFA receives no compen
sation from any source regardless of the time orexpense incurred Tr 220

13 It was stipulated between complainant and APL that the following list

of paid claim files were in fact paid by APL PFA Claim Nos 375 368 948

376 370 401 786 400 382 402 399 974 405 403 379 378 381 958 380
369 951 950 949 947 862 and 952 a total of 26 files Tr 350 351 360
361 363 Exh 37

14 There are 31 34 3 more added Tr 213 PFA claim numbers contained
in the documents in Exhibit 25 duplication between submission to APL is noted

by a green tab Tr 194which complainant and APL stipulated contain

duplications of supporting documents Tr 196 The PFA claim numbers in

which one or more duplications have been found are 1021 1109 1110 1111

1128 1130 1020 1019 789 790 791 793 1002 1003 1004 1005 1006
1043 1044 1048 1049 1066 1079 1098 1099 1100 1359 1047 1033 1017

1508 1507 Tr 194 195

15 The claims for OCP refunds filed by PFA with Sea Land on behalf of
six consignees were allocated among the consignees in the following amounts

American Pants Co
International Set Inc

Kennington Ltd
K W International
Sitton Bros Inc

Sportclothes Ltd Inc

27 claims
42

295
43
32
11 II

3 53152
8 792 62

53 089 90
5 972 92
7 294 03
2 553 35

81 234 34



American Pants Co
California Prime Inc

Kennington Ltd
K W International
Silton Bros Inc

Sportclothes Ltd

1 claim
1

16 claims
79

II

9

2

47 62
10341

3 089 20

15 663 79
2 299 03

39662
21 599 67
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The total number ofclaims submitted by PFA to Sea Land master file listing
1 123 claims of which 450 are the subject of this action Tr 418

16 The claims for OCP refunds filed by PFA with APL on behalf of six

consignees are allocated in the following amounts

17 The documents submitted by PFA to the ocean carriers in support ofthe

claims the subject of this proceeding are a copy of the ocean bill of lading
copies of allegedly relevant domestic bills of lading of freight bills together
with the information which had to be affixed to each of the domestic bills of

lading and PFAs cover sheets Tr 39 PFA does not keep copies ofthe claims

submitted with the exception of PFA s cover sheet Tr 40 which has vessel

voyage number ocean bill of lading number and the pounds PFA has a stamp
which places information as to the vessel the voyage number the ocean bill of

lading number and the port oforigin on the domestic bills of lading whichPFA

says the tariff requires Tr 122
18 PFA claims for OCP refunds were for refunds of 100 95 or 90 of

the ocean lading quantity Tr 380 For example 16 claims were filed against
APL as to Kennington Ltd 12 of the 16 claims were for 100 percent moves

to OCP of the remaining 4 none were below 90 Tr 352 Too in every
claim as to Kennington Ltd all of the inland bills of lading for each claim
would have been time barred but for one inland bill of lading which waswithin
the time frame permitted under the tariff Tr 353

19 A representative of a claim submitted to Sea Land by PFA is Exhibit

No II The same documents would be submitted to APL Tr 58 The doc

uments comprise the claim and would ordinarily consist of cover sheet pre
pared by PFA ocean bill of lading domestic bills of lading referenced to the

ocean bill of lading Tr 56
20 As in the caseof American Pants Tr 59 OCP rates can apply either

initially or after the fact This importer brings goods in at the OCP rate and

is in the position of having to provide proof of OCP movement to the carrier

to retain that rate The same proof is required in either instance Tr 59 60

21 Custom and practice of PFA as to OCP refunds

I meet with and work with people represented to obtain the necessary
documents and information specifically ocean bills of lading or copies of same

and domestic bills of lading or freight bills for cargo which they subsequently
ship to OCP destinations

2 segregate the bills of lading into date order and destination whether OCP

or non OCP destination

3 matching commodities pounds of cargo moved cartons etc
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On that basis PFA submits claims to the carrier within the confines of the

tariff rule ofthe amount of time that can elapse that cargo can be warehoused
before movement to OCP destination

A claim PFA sends the carriers would consist of an oceanbill of lading and
two or three domestic bills of lading to maybe a hundred ormore in some cases

evidencing the OCP movement of imported cargo
On the domestic bills of lading PFA has to place information about the

vessel that imported the goods the bill of lading number the voyage number

of the vessel and the port of origin of the cargo
Claims are basically tiled by weight Tr 33 34

22 Sea Land would require that the vessel and voyage number be identical
on the inland bill as well as the ocean bill if they were not the claim would
be rejected APL also would require customer s proof invoices or inland bills

stating the necessary facts such as vessel voyage weights and where it came

from etc or the claim would be denied Tr 319 332

23 Witness Mitchell stated that with each claim for an OCP refund he or

PFA submitted a PFA cover sheet the ocean bill of lading and domestic bills
of lading This information where it appears in the inland carrier s bi1 of
lading is a result of its being stamped on these bills by a stamp fabricated by
PFA which stamp attaches to these bills a vessel name voyage number port
of origin and ocean bill of lading number

DISCUSSION REASONS FINDINGS AND CONCLUSIONS

Hearing Counsel sees the big issue in this proceeding as whether the com

plainant on behalf of certain consignees has established pursuant to the

applicable tariff rules proof of movement to OCP territory of cargoes im
ported in an ocean common carrier so as to qualify for refund of monies for

ready adjustment of local freight rates to OCP rate It is Hearing Counsels

position that PFA has failed to introduce any evidence to sustain its burden of

proof as required by law and to establish with reasonable certainty the validity
of its claim for OCP refunds

Intervenor TPFCJ Kargues that the history and development ofOCP rates

from their origin more than a hundred years ago has been thoroughly docu
mented by the Commission in Investigation of Over and OCP Rates and Ab

sorptions Docket No 65 31 12 F M C 184 1969 TPFCJ K says that none

of the claims in this proceeding involved cargo transferred directly to an inland

carrier in all claims PFA is seeking a refund of the difference between the

local rates originally paid by its customers and lower OCP rates Before an

OCP refund can be paid the consignees or his agent must demonstrate that the
goods in question actually moved to a destination within the OCP territory in

accordance with all applicable tariff rules

TPFCJ K contends Brief at 17 that the documentation submitted by com

plainant allegedly to demonstrate OCP entitlement proves one and only one

fact Cargo described as wearing apparel was carried from warehouses in Cali
fornia to destinations in the OCP territories Complainant s documentation
according to TPCFJ K does not establish that the cargo moving to QCP areas
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had originally been carried 1 by any particular ocean carrier 2 under any

particular ocean bill of lading 3 in any particular vessel 4 at any particular
time or 5 from any particular origin Yet all of this information is essential
if OCP rates are properly to be applied

Respondent Sea Land Brief at 16 also contends that the complainant has
failed to adduce any evidence appropriate to proving complainants case

Respondent APL contends Brief at 16 the complainant not only has failed
to sustain the heavy burden of proof placed upon it but also has failed to

sustain the burden of proof under any measure whatsoever
APL argues that the PFA case can be summarized as a group of ocean bills

of lading and domestic bills of lading which do nothing to support the com

plainant s case and the testimony of Mr Mitchell which indicates a total lack
of effort on the part of PFA to properly support its claims

The complainant Closing Brief at 9 submits that it has established the

validity of each and every claim for OCP refunds initially submitted to re

spondents under applicable tariffs and has satisfied the heavy burden of proof
test set forth in Western Publishing Co v Hapag Lloyd Docket No 2831
13 SRR 16 17 May 4 1972 and Johnson Johnson v Prudential Grace
Lines Informal Docket Nos 303 F and 304 F 18 FMC 244 1975

The Presiding Administrative Law Judge in dealing with this issue of bur
den of proof first looked to the complaint in each docket The allegations in the

complaint in Docket No 78 24 as to respondent Sea Land and those in Docket
No 78 25 as to APL save for amounts are similar It is alleged that the

respondents Sea Land in Docket No 78 24 and APL in Docket No 78 25

conduct in refusing to pay complainant the difference between local and OCP
rates on the claims submitted to respondents is unlawful and constitutes a

violation of the Shipping Act 1916 as amended section 18 b 3 and the

applicable tariff rules with regard to adjustment of freight rates from local to

OCP that complainants assignors have been subjected to the paymentof rates

for transportation of cargoes from ports in the Far East to Long Beach which
rates areunjustly discriminatory prejudicial and unreasonable all in violation
of section 18 b 3 of the Shipping Act 1916 as amended and the applicable
tariff Complainant alleges he is entitled to recover of Sea Land 81 352 88
and of APL 21 599 67 in freight charges presently due complainant under the

applicable tariff Further it is alleged complainants business has and will
continue to suffer loss ofgoodwill and has been damaged as to Sea Land in the

amount of 50 000 as to APL 25 000 by reason of respondents dilatory
conduct and unjustified and unreasonable refusal to refund freight adjustment
from local and OCP rates as mandated by applicable tariffs

Also complainant alleges that respondents have established over the year
last past a pattern of unjustified unreasonable and unwarranted discrimination

against complainant in violation of the Shipping Act 1916 as amended

sections 14 and 16 for which complainant claims entitlement to receive from

respondent damages to complainant s business and loss of goodwill as to Sea

Land in the amount of 50 000 and as to APL in the amount of 25 000

The complainant seeks an order directing respondents to cease and desist

from the alleged violations of said act and tariffs and also pay to said com
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plainant by way of freight adjustment from local to OCP rates the amounts set

out above
The complainant in support of its case called the following witnesses

I James Mitchell the president PFA and an employee of Sea Land until
it was discovered that while in Sea Land s employ he represented others in

claims against Sea Land for OCP refunds This began in November 1976

Sea Land terminated his service there in November 1977 PFA kept no copies
of claims submitted Tr 39 but asserts a copy of the ocean bill of lading
copies of relevant domestic bills of lading or freight bills together with infor

mation which had to be affixed to each domestic bill of lading along with a

PFA cover sheet was submitted He testified as to linkage necessary in OCP
refund claims Tr 173 if it is not possible to reestablish the link between the
OCP the importation of the OCP movement PFA would have no alterna

tive but to decline an attempt to collect on either the original or the duplicate
2 Arthur Ting employed as a manager by Daddy s Fashions Inc

Tr 25I
3 Perry Spanos employed as importexport manager by Wallace Berry

Inc a dealer in toys and novelties Tr 262
4 Earl Wayne Cox employed as an import clerk by Sanyo Electric Inc

Tr 269
5 Phillip C Levin comptroller and secretary treasurer of Bardon Inc an

importer of mens clothing Tr 277
6 Donald G Hermansen West Coast Pricing Manager Pacific Division

ofSea Land Tr 312
7 Robert Bertagna corporate credit manager of APL Tr 329

The complainant then rested its case Tr 369
APL in presenting its defense called the fol1owing witnesses

I Kenneth E Sivilich corporate control1er of Kennington Ltd Inc

2 Walter Weitzmann vice president of Silton Brothers Tr 399

3 Richard J Cohen Tr 41I vice president of operations for K W

International Tr 412 who distributes a basical1y ful1line of junior and misses

ladies sportswear
Sea Land called the following witnesses
I Donald G Hermansen Sea Land s West Coast Purchasing Manager

Pacific Division Tr 379
APL and Sea Land then rested as to each Tr 451
None of the above gave any testimony whatsoever as to PFA s claim for loss

of goodwill and damages therefrom None of the witnesses including Mr

Mitchel1 reestablished the link between the importation and the OCP move

ment And as Mr Mitchel1 testified if it is not possible to do this PFA would
have no alternative but to decline an attempt to col1ect Could less be expected
from the trier of fact The Presiding Administrative Law Judge as the trier
of fact herein finds and concludes that the complainant had a heavy burden
of proof in this proceeding espocial1y in view of the fact the goods had left the
carrier but has failed to meet that burden of proof The complainant kept no

copies of the proofs submitted for claims made for OCP refunds Further the
president of PFA for example testifying as to Silton Claim 1013 was asked
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to show rr 148 the method whereby PFA would take the ocean bill of lading
and identify inland bills of lading as referring to the same cargo that came in

on the vessel SS President Madison from Hong Kong This was a shipment of

100 percent moving OCP and the entire shipment stayed in Silton s warehouse
for approximately eleven months before any of it was sent out

Mr Mitchell replied Tr 148 149

The best answer I could give you lacking a recollection of this claim having been put together is

that this national motor freight classification number that you see that they used to describe their
cargo is the motor freight classification for wearing apparel which agrees in description with the
ocean bill of lading commodity description of men s nylon parkas

Clothing in and clothing out tells it does not amount to a conflict in my mind and if there was

a question at the time that claim was prepared wewould have verified the fact that it is in fact
the same stuff

The Presiding Administrative Law Judge asked Tr 150

Actually your answer is as to this particular claim which is Silton s claim 1Ol3 you are unable
now looking at it to answer how a claim could be made that it had come in a particular vessel
Is that correct

The witness Tr 150

I am unable to recall that claim out of a couple of thousand that we have prepared as to

JUDGE HARRIS Well I will put my question again From looking at this particular document that
is before you dealing with Silton claim 1013 you are unable simply by looking at this document
to tell how it was ascertained that the goods came in on the particular vessel Is that correct

THE WITNESS I can tell you that the method employed would have put us in touch with the

importer who could have given us the answer

JUDGE HARRIS Yes but looking at these documents really your answer is that you don t know
at this point by looking at these documents how it wasdetermined that a particular vessel brought
these goods in and that then they went to an OCP point You can t tell us now by looking at those
documents

THE WITNESS I can t tell you no sir

JUDGE HARRIS But what you can tell is that the method that your company uses that you will
ask someone in Silton and they will tell you something about it and you put it together and you
say we can make an OCP claim on this basis

THE WITNESS Yes sir

JUDGE HARRIS That makes it clear to me I just wanted clear in the record how this is arrived
at Mr Kenny I hope I didn t interfere too much with your cross

MR KENNY No I appreciate the clarification

Every claim PFA would submit would have the cover sheet the ocean bill

of lading and domestic or inland bill of lading Tr 57 Exh No 11 is a typical
claim folder And PFA stated Tr 176 PFA s system of identifying inland

bills of lading to shipments is not error free

As has been indicated above this record is void of any proof as to loss of

goodwill by the complainant as well as to any proof of damages therefor Any
recovery by PFA against any respondent herein therefore is denied

The complainant alleges violation of the Act for failure to make adjustment
and settlement of claims Under section 14 Fourth c of the Shipping Act

1916 it is provided
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Sec 14 That no common carrier by water shall directly or indirectly in respeclto the trans

portation by water of passengers or property between a port of a State Territory District or

posseasion of the United States and any other such port or a port of a foreign country

Fourth Make any unfair or unjustly discriminatory contractwithany shipper baaed on the volume
of freight offered or unfairly treat or unjustly discriminate against any shipper in the matter of
a cargo space accommodations or other facilities due reqard being had for the proper loading

of the vessel and the available tonnage b the loading and landing of freight inproper condition
or c the adjustment and settlement of claims

The adjustment and settlement of claims was envisioned early on in these

proceedings The respondents at the prehearing conference promised upon

receipt ofback updocuments on the claims herein and their satisfactory reviw

of those claims payment of the claims would start immediately Prehearing
Transcript at 24 This unfortunately did not happen Under the circumstances
of this case the Presiding Administrative Law Judgefinds and concludes the

respondents were justified in withholding payment of OCP refund requests in

view of the discovery of an employee of Sea Land processing OCP refund
claims against Sea Land and the matter of compliance with the tariff as to

eligibility for the OCP refund and the aforesaid lack of back up material

showing compliance with the tariff for OCP refund

The complainant in its closing brief contends p 7 that to have Mr Mitchell

prepared with back up documents and testimony on each and every claim and
bill of lading would have been an impossible task straining the resources of
PFA to financial ruin and aggravating to the fullest extent possible aU PFA
clients especiaUy where aU claims and supporting bills of lading are so clearly
within the spirit as weU as precise wording of each tariff involved In the next

breath PFA contends it has established the validity ofeach and every claim for
OCP refund initially submitted to respondents under applicable tariff The

Presiding Administrative Law Judge is not persuaded that the complainant has

done so or that it has met the heavy burden of proof necessary in such

circumstances
The Presiding Administrative Law Judge cannot find and conclude under

the facts and circumstances of this proceeding that the complainant hasestab

lished the bona fides of the claims nor that the matter of duplication is not an

impeaching factor The complainant in its closing brief p 2 submits the

comparably minor amount ofduplication in terms ofnumber ofdocuments and
actual dollar amount represented by duplicate documents should not and does
not impeach the validityof all of PFA s claims To rule otherwise argues PFA

would be to aUow PFAs errors to deny innocent consignees from receiving
substantial amounts of OCP refunds on bona fide claims

Thebona fides of the claims a matter at issue in this proceeding is and was

important yet the complainant did not present the consignees nor satisfactory
documentation to prove such bona fides

The Shipping Act 1916 provides in

Sec 16 That it shall be unlawful for any shipper consignor consignee forwarder broker orother

person or any officer agent or employee thereof knowingly and willfully directly or indirectly
by means of false billing false classification false weighing false report of weight or by any other



PACIFIC FREIGHT AUDIT INC V SEA LAND SERVICE INC 221

unjust or unfair device or means to obtain or attempt to obtain transportation by waterfor property
at less than the rates or charges which would otherwise be applicable

Under the circumstances of this proceeding the complainant has failed to

prove that the respondents have violated this section ofthe Act or the following
section of the Act

Sec l8 b 3 No common carrier by water in foreign commerce or conference of such carriers
shall charge or demand or collect or receive a greater or less or different compensation for the
transportaion of property or for any service in connection therewith than the rates and charges
which are specified in its tariffs on file with the Commission and duly published and in effect at
thetime nor shall any such carrier rebate refund or remit in any manner or by any device any

portion of the rates or charges so specified nor extend or deny to any person any privilege or

facility except in accordance with such tariffs

The complainant argues that only 24 04 of the total claims submitted to

respondent Sea Land 21 352 88 have some duplicates whichdollar amount

of these claims containing some duplicates equals 19 557 23 And of the

19 557 23 only 14 96 would be actual duplicate proof which amount equals
6 837 21 The complainant argues that using a percentage approach
74 515 69 of the claims submitted to the respondent Sea Land do not suffer

from duplication that if one assumes that the duplicates were only submitted

twice as is the case in the majority ofthe claims see Exhs 41 and 44 onehalf

of the amount ofduplication would bevalid leaving only onehalf of 6 837 21

to wit 3 418 61 as invalid

As has been indicated above the Presiding Administrative Law Judge is

unpersuaded by this argument
Unfortunately early on efforts failed to have the complainant present satis

factory and adequate proof that would require payment of OCP refunds

Similarly efforts to shorten the proceedings by the rise of representative sam

plings of claims made for OCP refundonly served to prove that proof is needed

to be presented as to every claim made herein especially in the absence of

agreement between the parties that such representative samples as were

presented and the proofs thereofprovided as answer that warrants payment of

OCP refunds
This casehas been in process over a year and in that time resolution between

the parties has not been achieved totally The matters brought to light as shown

in this decision have eliminated some considerations and better focused others

Further the complainant s argument referred to above that to have Mr

Mitchell PFA prepared with back up documents and testimony on each and

every claim and bill of lading would have been an impossible task straining the

resourcesof PFA to financial ruin and aggravating to the fullest extent possible
all PFA clients is lacking any proof in this record Litigation herein un

doubtedly has been costly to all despite the efforts herein to try to resolve this

matter in the least time possible and at the least cost possible
This is all leading up to granting the complainant 60 days to do that which

they have not been able to do that is within 60 days to present to the re

spondents any and all claims in this proceeding with back up documents and

affidavits that the respondents upon review and checking are satisfied to pay
forthwith The Commission is to be kept fully informed ofany and all progress
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and payments At the end of this 6Oday period this proceeding will stand
discontinued

Upon consideration of aU the aforesaid the Presiding Administrative Law

Judge finds and concludes in addition to the findings and conclusions here
inbefore stated

1 The complainant has failed to meet the heavy burden ofproof necessary
to sustain its case

2 Reliefshould be denied and the complaints should be dismissed but the

complainant as noted above is given 60 days from the date of this decision to

submit back up documents and affidavits to prove any and aU claims it can

3 This proceeding should be discontinued at the end of the 6Oday period
Wherefore it is ordered that
A Relief is denied except within the 6Oday period back up documents as

to any claims may be submitted to respondents for payment and if satisfactory
be paid by respondents

B The complaints in Docket No 78 24 and Docket No 78 25 be and
hereby within 60 days of the date hereof are dismissed

C This consolidated proceeding and each Docket No 78 24 and No
78 25 be and hereby within 60 days of the date hereof are respectively
discontinued

1
8 WILLIAM BEASLEY HARRIS

Administrative Law Judge
WASHINGTON D C

July 9 1979
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INFORMAL DOCKET No 607 I

IDEAL Toy CORPORATION

v

ATLANTIC CONTAINER LINE

ORDER REMANDING PROCEEDING

October 3 1979

Ideal Toy Corporation filed this complaint alleging that Atlantic Container

Line charged it rates in excess of the applicable tariffon file with the Commis

sion On July 16 1979 Settlement Officer James F Carey issued a decision

dismissing Ideal Toy Corporation s complaint on the ground that the com

plainant had failed to meet its burden of proof The Commission determined

to review the Settlement Officer s decision

The record in this proceeding does not disclose the commodity description of

the tariff item applied nor does it reveal the description of the commodities
actually shipped In order to assure a correct disposition of the complaint this

proceeding is being remanded to the Settlement Officer for further evidence

Specifically the Settlement Officer is directed to receive evidence showing the

commodity description of the tariff item applied to the shipments at issue and

the description of commodities actually shipped
THEREFORE IT IS ORDERED That this proceeding is remanded to the

Settlement Officer for the taking of additional evidence and the issuance of a

supplemental decision thereon and
IT IS FURTHER ORDERED That such supplemental decision be ren

dered within 60 days of the date of this Order

By the Commission

By consent ofthe parties the proceeding was conducted under the Commission s informal docket procedures 46 CF R 502 301

et seq

mharris
Typewritten Text
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I

SPECIAL DocKET No 668

APPLICATION OF MAERSK LINE AGENCY FOR

THE BENEFIT OF MITSUI AND CoMPANY

ORDER ON REMAND

November 1 1979

This proceeding was instituted upon the application of Maersk Line Agency
for permission to refund a portion of certain freight charges to Mitsui and
Company pursuant to section 18 b 3 of the Shipping Act 1916

The Administrative Law Judge rendered his Initial Decision on August 27

1979 conditioning ultimate approval of the application upon the submission of
evidence to the Commission establishing the date of the shipments in question

Although no exceptions were filed the Commission on its own motion
determined to review the Initial Decision

Among that which must be submitted to support a request for refund or

waiver under section 18 b 3 of the Shipping Act 1916 is evidence establish
ing the dates of the shipments for which such authority is requested Without
the dates of the subject shipments it cannot be determined whethe the appli
cant has satisfied the 180 day statute of limitation imposed under section
18 b 3 of the Act

It is the Presiding Officer s duty to marshall the evidence necessary to make
a decision whether to grant or deny an application Should an applicant fail to

provide satisfactory evidence to sustain its burden of proof then the Presiding
Officer can require the submission of additional evidence before rendering an

Initial Decision If it is inappropriate to receive additional evidence and the

applicant has not met its burden of proof then the Presiding Officer should
render an initial decision denying the application It is inappropriate for the

Presiding Officer to render an Initial Decision conditioning approval of an

application upon the submission of evidence to the Commission
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THEREFORE IT IS ORDERED That this proceeding is remanded to the

Presiding Officer for the receipt of evidence establishing the date of the ship
ments upon which the application is based and the issuance of a supplemental
Initial Decision

By the Commission

S FRANCIS C HURNEY

Secretary
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i
SPECIAL DocKET No 660

APPLICATION OF SEA LAND SERVICE INC FOR THE

BENEFIT OF BDP INTERNATIONAL INC AS AOENT FOR

CHAMPION INTERNATIONAL EXPORT CORPORATION

ORDER ADOPTING INITIAL DECISION

November 2 1979

This proceeding was instituted upon the application of Sea Land Service

Inc to refund a portion of certain freight charges collected from BDP Inter

national Inc and independent ocean freight forwarder as agent for Champion
International Export Corporation

Administrative Law Judge William Beasley Harris served his Initial Deci

sion on August 10 1979 granting Sea Lands application No exceptions were

filed but the Commission on its own motion determined to review the Initial
Decision

The findings and conclusions of the Initial Decision are well founded and
correct and are herein adopted However when as here authority is granted
to a carrier to refund freight charges to a freight forwarder acting as the agent
for a shipper the Commission must receive adequate assurances that the
refund is paid over to the shipper

I The Commission is therefore requiring the
submission of an affidavit from the agent certifying that it has remitted the
refund to the shipper or if the remittance cannot or has not been made an

affidavit setting forth the reason or reasons therefor
The Commission will also require the freight forwarder to adjust the amount

of brokerage compensation it has received from the applicant Therefore con

temporaneous with its affidavit certifying that the refund has been paid to the

shipper BDP Internationa Inc shall certify that it has refunded to the appli
cant the excess brokerage compensation it has received by virtue of the ad

justed freight charges
THEREFORE IT IS ORDERED That the Initial Decision issued in this

proceeding is adopted and made a part hereof and

1 Set Special Docket No537 538 539 Salentlne Co
Inc t al v Europe CQlUlaa LakerUM 20 FM C 542 1918

Special Docket No 5 19 Buckley cf Fors aJl Inc v Gulf European FRightAuocIa onJor Camhi LIM 20 F M C 343 1977
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IT IS FURTHER ORDERED That BDP International Inc certify to the
Commission by filing an affidavit within 45 days of this Order either that it has
forwarded to Champion International Export Corporation the sum of

2 06540 or explaining why such remittance has not been made

IT IS FURTHER ORDERED That BDP International Inc certify to the
Commission in detail that it has refunded a proportionate percentage of

brokerage compensation it has received for these shipments which was based

on a percentage of the total freight charges and

IT IS FURTHER ORDERED That Applicant promptly publish in its

appropriate tariff the following notice

Notice is given as required by the decision of the Federal Maritime Commission in Special
Docket No 660 that effective December 14 1978 and continuing through April I 1979 inclusive
the rate on waxed paper to Guatemala and Honduras under Item 1090 Tariff No 283 F M C
No 161 trailerload rate is 82 00 per ton of 2 000 Ibs minimum of 37 000 Ibs

By the commission

S FRANCIS C HURNEY

Secretary
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SPECIAL DocKET No 660

ApPLICATION OF SEA LAND SERVICE INC

FOR THE BENEFIT OF BDP INTERNATIONAL INC

AS AOENT FOR CHAMPION INTERNATIONAL EXPORT CoRP

Adopted November 2 1979

Permission granted to refund 2065 40 portion of aggregate freight charges of 6 666 60

collected

INITIAL DECISION OF WILLIAM BEASLEY HARRIS

ADMINISTRATIVE LAW JUDGE

This is a special docket application by Sea Land Service Inc Sea Land
acommon carrierby water in foreign commerce whichpublishes its own tariff

No 283 FMC No 161 on rates for transportation of freight from U S North

Atlantic Ports to Ports in Central America BDP Internationa Inc a freight
forwarder FMC 1127 paid aggregate freight charges of 6 666 60 to Sea

Land for transportation to two shipments of Paper Viz Waxed for shipper
Chemical International Export Corp from Baltimore to Puerto Cortes desti
nation en route changed to Tegucigalpa and from Baltimore to Honduras The

commodity was described in one Bill of Lading as Wrapping Paper and in the

other as Wax Paper
In this application it is certified by applicant Sea Land that this application

was mailed to the Secretary of this Commission on July 5 1979 Thus that is

the date of filing of this application Rule 92 a 3 Rules of Practice and

Procedure 46 C F R i502 92 a 3 Theinvolved shipments dates of sailing
according to applicant respectively are January 10 1979 as to B L
No 956744391 and March 10 1979 as to B L No 956747400 A special
docket application must be filed within 180 days of the sailing date of the

involved shipment The instant application was and thus is filed timely
The commodity is Paper on the two 2 shipments involved herein

Shipment No 1 In Sea Lands Bill of Lading bearing no date
No 956744391 Exh No 5 Page 3 of 22 attached to application the goods
are described as 35 Container STC 28 skids of 28 Rolls Wrapping Paper

I This dClCiaion will become the decision ofthe Commission in the absence of reviewthereof by the Commission Rule 227 Rules

of Practice and Procedure 46 CP R 1501 227
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Shipment No 2 In Sea Land s Bill of Lading bearing no date
No 956747400 Exh No 5 Page 16 of 22 attached to application the goods
are described as 25 Pallets STC 71 Rolls Wax Paper

The applicant states that the goods were properly described as waxpaper in
Shipment No 2

Upon receipt of the bill of lading as to Shipment No I the shipper Cham

pion International Export Corp filed with Sea Land an overcharge claim on

the basis the commodity was actually Waxed Paper and not Wrapping Paper
Exh No 5 page 12 of 22 attached to application On the basis of the sample

submitted by the Shipper a refund was authorized by Sea Land s Rate Audit

Department in the amount of 230 80 Jd at 15 of 22 This amount reflected
the applicable Class 7 rate of 100 00 on Wrapping Paper and the 92 00 LTL
rate published on Waxed Paper in Item 1090

Thus it is agreed that the commodity transported in each shipment is Waxed

Paper
Shipment No I B L No 956744391 bears no date was loaded at Bal

timore on Sea Land s vessel Tampa no voyage number given on B L for
Puerto Cortes No freight charges are shown on the B LWeight is shown as

41 880 lbs Sea Land s Home Office Accounting Copy Microfilm 6081558
shows the cubic measure 1154 weight 41880 rated as 2885 Rate 100 TM

charge of 2 885 Port Dues rated as 2094 TN MI 26 18 Total charge of
2 91118 The application states the voyage number for Shipment No I is

267S and that shipment was made January 10 1979 and the sailing date for
it is January 10 1979 Exhibit No 4 at I of 2 attached to application shows
vessel Tampa voyage 267 sailed Baltimore Md on January 10 1979 at
1512 hours

While Shipment No I was en route the forwarder notified Sea Land that
the destination was to be changed from Puerto Cortes to Tegucigalpa which is
an inland point Supplemental freight bill No 956 743392 Exh No 5 at 9 of
22 in the amount of 489 96 was issued to reflect the additional charges Both
the original and supplemental freight bills were paid in full

Shipment No 2 B LNo 956747400 sailed March 10 1979 on the vessel

Tampa voyage No 271S The second shipment which was properly described
as Wax Paper was billed at the 92 00 LTL rate assessed the applicable
inland charges to Tegucigalpa and paid in full by the forwarder Attached as

Exhibit No 5 is Calculation of Freight Charges which shows the charges
originally billed including the supplemental charges after refund authorized

charges based on the proposed rate charges paid and the amount of refund if
the application is granted The bills of lading freight bills overcharge letter
from the shipper and the tariff authority for the accessorial charges are made

part of that exhibit
The above information was derived from the instant application Further

information supplied by the applicant in support ofthe application is as follows
Sea Land publishes various commodity rates on Paper in Item 1090 to its

TariffNo 283 FMC No 161 which apply from U S North Atlantic ports
to Central America Prior to December 14 1978 a trailerload rate of 82 00
per ton of 2 000 Ibs minimum of 37 000 Ibs for Waxed Paper was published
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to Guatemala and Honduras Central America 12th Revised Page 154

effective November 27 1978 Exhibit No 1 Effective December 14 1978

Item 1090 was amended to add a new rate on Wrapping Kraft to apply to

Guatemala and in the process of revising the tariffpage the 82 00 trailerload
rate on Waxed Paper to Honduras was inadvertently deleted see Exhibit
No 2 Attached is Affidavit of John Brennan certifying that due to a clerical
error the rate was omitted from the tariff The error was discovered after the

involved shipments moved and the omission was corrected by publication of

15th Revised Page 154 effective April 2 1979 see Exhibit No 3

Itwas Sea land s intention to amend Item 1090 in its Tariff No 283 to add
a new commodity rate and to bring forward the Waxed Paper rates without

change However due to a clerical error a trailerload rate on Waxed Paper
was deleted

It is Sea land s position that the clerical error in inadvertently deleting the

trailerload rate in Item 1090 is of the type within the scope of section 18 b 3

of the Act and section 502 92 of the Commission s Rules of Practice and

Procedure

DISCUSSION

Upon consideration of the above the Presiding Administrative law Judge
finds and concludes that he agrees with the applicant that a proper case has

been made out by the applicant in accordance with section 18 b 3 of the

Shipping Act 1916 and Rule 92 of the Rules of Practice and Procedure
46 C F R 1502 92 Therefore the application for permission to refund a por

tion of the freight charges should be granted
For the reasons given in the application and upon consideration of all of the

above the Presiding Administrative law Judge finds and concludes in addi
tion to the findings and conclusions hereinbefore stated

1 The application was filed timely
2 There was filed with the Commission prior to this application an

effective tariff setting forth the rate on which the refund would be based
3 There was an error of a clerical or administrative nature which resulted

in the necessity for refund
4 The refund permission requested will not result in discrimination as

between shippers
5 The application for penpission to refund should be granted

Wherefore it is ordered that
A The application be and hereby is granted
B Sea Land Service Inc is granted permission to refund a 2 065 40

portion of aggregate freight charge of 6 666 60 collected to BDP Inter

national freight forwarder FMC 1127 as agent for Champion International

Export Corp
C Appropriate notice shall be published in the applicable tariffs
D This proceeding is discontinued

S WILLIAM BEASLEY HARRIS

Administrative Law Judge
WASHINGTON D C
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DOCKET No 78 28

INTERNATIONAL TRADE DEVELOPMENT INC

AND ROBERT H WALL INC

SENTINEL LINE AND ANCHOR SHIPPING CORPORATION

ORDER ADOPTING INITIAL DECISION

November 2 1979

On September 26 1979 the Commission determined to review the Initial

Decision issued August 21 1979 in the abovecaptioned complaint proceeding
In that decision the Presiding Officer denied a complaint alleging violations of

sections 16 First 17 and 18 b of the Shipping Act 1916 46 U S c 815

First 816 and 817 b arising out of a common carriers failure to honor a

cargo booking contract

Upon examination of the record the Commission shares the Presiding
Officer s conclusion that the complainants failed to prove their case Further

comment is offered only to avoid any wrong impression which might result

from the discussion of section 16 First at page 6 of the Initial Decision

Page 6 contains citations from portions of the Commission s North Ameri

can Freight Conference decision which refer to the need for a competitive
relationship between a prejudiced and a preferred shipper in order to establish

a violation of section 16 First Although correct as far as it goes reliance solely
upon the North American decision fails to reflect other rulings which have held

that section 16 First can be violated without the presence of a competitive
commercial relationship between shippers E g Volkswagenwerk A G v Fed

eral Maritime Commission 390 U S 261 278 280 1968 New York For

eign Freight Forwarders Brokers Assn v Federal Martime Commission

337 F 2d 289 299 2d Cir 1964 cert den 380 US 910 1965 Freight
Forwarder Bids on Government Shipments 19 F M C 619 1977 Proposed
ILA Rules on Containers 18 S R R 553 1978 General Mills Inc v State

ofHawaii 17 F MC I 1973 Valley Evaporating CQ v Grace Line Inc

II f M C202 209 1967
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14 F MC 16 1970 Free Time Practices Port ofSan Diego 9 F M C 525

1966
These cases establish that a competitive relationship is not required when the

facts reveal a clear comparative disadvantage or othertype of special injury
to the complaining shipper or locality which 1 goes beyond the simple
payment of a higher rate and 2 cannot reasonably be justified on the basis
of traditional transportation factors Because the complainants did not even

establish that a particular shipper or shippers were unduly preferred the

Commission need not reach the question of whether a carrier s duty to honor

cargo bookings is the type of conduct which would violate section 16 First in

the absence of a competitive relationship
THEREFORE IT IS ORDERED That except as supplemented by the

above discussion of section 16 First of the Shipping Act 1916 the August 21

1979 Initial Decision in Docket No 78 28 is adopted by the Commission and

IT IS FURTHER ORDERED That this proceeding is discontinued
By the Commission

S FRANCIS C HURNEY

Secretary
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No 78 28

INTERNATIONAL TRADE DEVELOPMENT INC
AND ROBERT H WALL INC

SENTINEL LINE AND ANCHOR SHIPPING CORPORATION

Adopted November 2 979

Complainants have failed to establish a violation of any provision of the Shipping Act upon which

reparation can be granted

Robert S Hope for complainants

INITIAL DECISION OF JOHN E COGRAVE
ADMINISTRATIVE LAW JUDGE1

By a complaint filed under section 22 of the Shipping Act 1916 Inter

national Trade Development Inc and Robert H Wall Inc seek reparation
of at least 22 976 09 for Sentinel Line s non performance of its obligation
as a common carrier

Anchor Shipping Corporation originally named as co respondent in the

complaint moved for dismissal as to it on the ground that since Anchor was

neither a common carrier by water nor an other person as defined in the

Shipping Act the Commission was without jurisdiction over it 2 Anchor was a

general agent and broker and as such wasnot a common carrier orother person

against whom a complaint would lie

Judge Reillygranted the motion and dismissed the complaint as to Anchor 3

See Order ofOctober 30 1978 On the same day as the dismissal of Anchor

Judge Reilly issued an Order to Show Cause Why Proceeding Should Not be

I This decision will become the decision of the Commission in the absence ofreview thereof by the Commissioo Rule 227 Rules

of Pntctice and Procedure 46 CF R 5502 227

2 Section 22 permits persons to file complaints only against common carriers and other persons

J Section of the Shipping Act defines other person as someone other than a common carrier carrying on the business of

forwarding orfurnishing wharfage dock warehouse orother terminal facilities in connection with a common carrier by water

Clearly Anchor was not an other person
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Decided Without Oral Hearing In that order Judge Reilly noted that Sen

tinel had not answered the complaint nor had it responded to any of the various

motions but nevertheless sought to give Sentinel one more opportunity to

defend itself in the case Sentinel was given IS days to respond to the order to

show cause On November 17 1978 Judge Reilly in noting that Sentinel had
not responded to the order to show cause dispensed with oral hearing and
ordered complainant to submit such documentary evidence as it had in its

possession which would support its claim of reparation against Anchor Line

Complainant filed its exhibits on December 20 1978 In a covering letter

complainant stated

Although the complaint as to respondent Shipping Corporation was dismissed upon the repre
sentation of its counsel that it was acting only as General Agent for Sentinel it is the information

and belief of complainants that Sentinel and Anchor are one and the same entity owned and

controlled by the samepersons and should both be held responsible for payment of the reparations
as set forth in the attached Affidavit plus reasonable attorney s fees and costs of at least

56 000 00

On the next day December 21 1978 the Commission in a notice announced
that the time within which the Commission could determine to review the

dismissal of Anchor had expired and that no review would be undertaken On

January 18 1978 Judge Reilly wrote counsel for complainant posing certain
questions and directing counsel to filea memoradum of law The memorandum
was filed on July 26 1979 s

FACTS

International Trade Development Inc isengaged in the export ofvarious
commodities in the foreign commerce of the United States Robert H Wall is
an agent and broker of shipments in U S foreign commerce Sentinel Line is

or was a common carrier by water subject to the Shipping Act 1916
On February 7 1977 International completed negotiations for the sale of

2 000short tons of bagged rice to the Government of Haiti at a price of 13 45

a bag CIF Port Au Prince Haiti On the same day Food Corporation Inter

national Ltd of Houston confirmed to Robert H Wall the sale of 40000 one

hundred pound bags of rice to International at a price of 11 40 a bag The
Government of Haiti on February 8 1977 opened a letter of credit at Riggs
National Bank in Washington D C The letter was for 538 000 and was in

favor of International On the same day that the letter of credit was opened
Transchartering Inc of New York made a firm booking by telephone for the
Sentinel vessel MV Omiria The cargo wasbooked at 37 65 full berth terms

the Omiria to be available for loading February 17 28 1977 The telephone
booking was confirmed by a booking contract dated February 8 1977

Wall is a subscriber to the Transportation News Ticker and on

February IS 1977 International learned from that service that the Omiria had
been booked to carry 1834 metric tons of blended food to Kingston Jamaica

Complainant have not at least IIfarI thl record howl evcr formally attempt to have Anchor restored 81 a reapondenL

The delay in filinl the memorandum was due to iIIn of counsel In the Interim Judge Reilly left the Commission and thus

became unavailable lo render a decision In this calC
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March 1 10 berth terms at a rate of 46 76 per short ton The physical
limitations of the Omiris and the scheduling made it impossible for the Omiris
to satisfy both bookings

Upon finding out about the Jamaica booking Wall contacted Trans
chartering and was assured that a substitute vessel would be furnished to meet
Internationals loading dates On February 14 Wall learned the Omiris had
been arrested in the Dominican Republic Transchartering however told Wall
that the lien on the Omiris was to be lifted and the vessel would be at a U S
Gulf port on February 28 1978 As a precaution International had the letter
of credit extended to change thecancelling dateof March 5 1977 Several days
later Transchartering told Wall that the loading date for the Omiris would be
March 8 1977 The Government of Haiti agreed to a final extension of the
letter of credit with the condition that the on board bills of lading be dated no

later than March 10 1977 Finally on March 7 1977 after repeated requests
for assurances that the Omiris would meet the March 8th loading date

Transchartering advised that the ship would not be able to perform the

booking
International despite repeated efforts could not find a vessel in a position to

meet the loading date and the Government of Haiti cancelled the purchase
contract and the letter of credit expired by its terms

It is asserted that because of Sentinels failure to perform its booking con

tract International suffered out of pocket expensesof 22 976 09 composed of

I Loss of profit from sale of rice 13 665 25
2 Charges and interest levied 8 000 00
3 Charges by Riggs National Bank 1 310 84

Complainants request for reparation is grounded on the allegation that

Sentinel has not only breached its obligation as a common carrier but has violated Section 16 of
the Act by giving undue or unreasonable preference or advantage to other shippers particularly
the shipper of blended food in packages to Jamaica which acts resulted in undue or unreasonable
prejudice or disadvantage to Wall and LT D International Likewise upon information and
belief Sentinel and Anchor probably violated other provisions of the Act including Sections 17 and
18 thereof
Complaint for International Trade Development at 6

DISCUSSION AND CONCLUSION

Complainants entire argument on the merits of the case is

I Common Carriers cannot convert themselves to Contract Carriers by
entering into preferential and exclusivecontracts for one banana shipper for
a forward period while carrying common carriage cargoes on the balance
of a particular ship or ships Hence the result was a violation of Sections
14 Fourth and 16 First of the Shipping Act 1916

2 Here despite the firm booking to Complainants of the M V Omiris on Full
Berth Terms or by a substitute vessel the respondent did not perform This

booking was confirmed both orally and in writing as to the Omiris then as

to a substitute vessel Respondents failed to perform with any vessel and did
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1 not advise Complainants until it was too late to carry the bagged rice to

Haiti
3 The same cases mentioned above established that the Commission as the

Agency with the expertise has the responsibility ofdetermining the amount

ofreparations Both the Court ofAppeals and the Supreme Court found the

Commission used the proper standards ofmeasuring the damages that is

as Chief Judge Bazelon stated
The Shipper s lost profits are the nonnal measureof damages in cases involving a refusal to carry
and the Supreme Court affirmed this principle in its rejection of our prior conclusion regarding
equity of giving Consolo his lost profits in the circumstances of this case

Whatever the measure of reparation may be none can be awarded unless a

violation ofa specific provision of the statute is found In its complaint Sentinel
mentions sections 16 17 and 18 of the Shipping Act In mentioning these
sections the only specific allegation madCois that Sentinel violated section 16 by
giving undue or unreasonable preference or advantage to other shippers

particularly the shipper of blended food in packages to Jamaica The
difficulty with this allegation is that no where in the record is there any evidence
that the Omirls was released from the custody of the Government of Santo
Domingo in time to carry the Jamaican shipment or that the shipment wasever

carried by Sentinel
As if this were not enough the Commission has on any number of occasions

spelled out the criteria for establishing a violation of section 16

This prohibition against under or unreasonable preference orprejudice is designed to deal with two

or more competing shippers or localities receivingdift nt treatment which is not justified by
differences in competitive or transportation conditions The classic case would be where the
shippers at A B are competitive in a common market at C and the same competitive
intluences apply
North American Freight Conference 11 F M C 202 at 209 1967 and cases cited therein

Complainants as shippers of rice were not competitive with the shipper of

packaged blended foods and thus the two shippers were not similarly situated
Nor were the cargoes destined for a common market Thericewas destined for
Haiti and the blended food was destined for Jamaica Under the facts of this
case no violation of section 16 can be found Nor will the record sustain a

violation of section 17 6

D iscrimination arises when two shippers of like traffic shipping on the same line between the
same points under substantially similar circumstances and conditions are charged different rates

II F M C at 212

For obvious reasons the facts of this case do not establish a violation of
section 17

AU of this is not to say that complainants have no forum Sentinel appears
to have breached the contract of carriage and the remedy for that lies in the
courts not the Commission

In mentioning section 17 it is presumed that complainants are concerned withdilCrimination singe the receiving handling
storing or delivering or property is not involved here

For equally obvious reasons no violation orsection 18 b or the Acthaa been established Since there as no actual carriage
noneof the provisions of 18 b can be brought to bear
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Administrative Law Judge
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Since complainants have failed to establish a violation upon which reparation
can be granted the case is dismissed

WASHINGTON D C

August 10 1979



FEDERAL MARITIME COMMISSION

TITLE 46 SHIPPING

CHAPTER IV FEDERAL MARITIME COMMISSION

SUBCHAPTER A GENERAL PROVISIONS

GENERAL ORDERS Nos 2S AND 30 REVISED DoCKET No 79 66J

PART S04 COLLECTlON COMPROMISE AND TERMINATION
OF ENFORMCEMENT CLAIMS

PART SOS CoMPROMISE AssESSEMENT SETTLEMENT AND COLLECTION

OF CIVIL PENALTIES UNDER THE SHIPPING ACT
1916 AND THE INTERCOASTAL SHIPPING ACT

1933 AMENDED

November 19 1979

ACTION

SUMMARY

Final Rule

This repeals obsolete regulations Part S04 and amends
and finalizes interim regulations Part SOS which are en

acted to implement recent amendments to the Shipping
Act 1916 which authorize the Federal Maritime Commis
sion to assess or compromise all civil penalties provided in
the act

EFFECTIVE DATE November 27 1979

SUPPLEMENTAL INFORMATION

This proceeding was instituted by publication of Interim Regulations made
immediately effective on July S 1979 44 Fed Reg 39176 to amend 46
C F R Part SOS General Order 30 which as amended implements the
assessment of civil penalty authorization provisions of Pub L96 2S

Comments to the Interim Regulations were invited and were received from
eleven parties in four submissions Commentators consist of one attorney one

steamship company and nine conferences agreements
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1 Alton Boyer Esquire Boyer suggests clarification that both the finding
of violations and assessment of penalties therefor be encompassed in a single
proceeding and clarification of the role of Hearing Counsel the difference
between compromise and settlement if any exists who makes the deter
mination that a violation may have occurred and the opportunity for judicial
review Boyer further raises questions concerning due process the desirability
of maximizing opportunity for settlement the necessity for approval of set
tlement at three levels too much formality in the compromise procedure the

desirability of using confess judgment notes and the public availability of
internal settlement guidelines Finally Boyer suggests that the rules make clear
that they are not intended to impose a harsher outcome than the previous rules

Lykes Brothers Steamship Co Inc supports the interim regulations in toto
and urges expedited approval

Agreements 10107 and 10108 Japan Korea Atlantic and Gulf Freight
Conference Philippines North America Conference Straits New York Con
ference Thailand Pacific Freight Conference Thailand U S Atlantic and
Gulf Conference and Trans Pacific Freight Conference of Japan Korea Con
ferences suggest clarification of the presiding officer s authority to modify a

settlement in an assessment proceeding insist that compromise procedures be
available to all on an equal basis and agree that obsolete 46 C F R Part 504
General Order 25 need not be retained

Inter American Freight Conference IAFC suggests changes to clarify the
role of Hearing Counsel and two other minor sections

Each of the Specific proposals advanced by the comments will now be
discussed

1 Repeal ofGeneral Order 25 as Obsolete

In the preamble of the Interim Regulations the Commission indicated that
it perceives no probable regulatory need for the retention of General
Order 25 46 C F R Part 504 Collection Compromise and Termination of
Enforcement Claims which implemented the Federal Claims Collection Act of
1966 The need to retain such General Order will be considered by the Com
mission in connection with comments invited to these interim regulations The

only comment received on this point was from the Conferences which agree
that General Order 25 need not be retained Accordingly 46 C F R Part 504
will be revoked

2 FindingofViolations andAssessment ofPenalties in the Same Proceeding

As raised by Boyer it is contemplated that both the issue of whether vio

lations have been committed as well as the assessment of penalties for such
violations may be encompassed in a single proceeding Such a specific pro
vision however is not necessary in view of the Commission s need for flexibility
in structuring proceedings under section 22 of the Shipping Act and the
Administrative Procedure Act



240 FEDERAL MARITIME COMMISSION

3 The Role ofHearing Counsel

IAFC suggests there is no need todefine the roleofHearing Counsel because
the dutiesof this Bureau are already defined in 46 C F R 5502 Boyer on the

other hand refers to the newly assigned role of prosecutor and the seeming
inconsistency with the duty of Hearing Counsel to act as he deems is required
by the public interest under 46 C F R 5502 42

The pertinent part of 46 C F R 550242 reads Hearing Counsel shall

actively participate to the extent required in the public interest
Whatever this may mean in other types ofproceedings Hearing Counsel have
always been the staff attorney in Commission instituted cases to establish

violations The prosecutorial role was always there the only newly as

signed role under P L 96 25 is the ability to request assessment of civil
penalties in such a proceeding

In an assessment proceeding as in violations cases before the enactment of

P L96 25 Hearing Counsel are subject to the direction of the Commission
only as set forth in the order s instituting the case and are otherwise fully
subject to the separation of functions as in all other adjudicatory proceedings
Also as in previous violations cases it is clear that Hearing Counsel have the

burden of proof to establish such violations
To clarify this provision somewhat we will delete the phrase shall par

ticipate as attorney for the Commission and related language in section 505 3

The remaining language will be retained to specifically provide that all nego
tiations for settlement will bewith Hearing Counsel in assessment proceedings
and not with General Counsel as in compromise cases where no formal pro
ceeding has been instituted

4 Settlement Procedures in Formal Proceedings

The difference between compromise and settlement was questioned by
Boyer Of course in addition to the traditional legal connotation a compro
mise proceeding as defined in section 505 2 c is the informal process while
the assessment proceeding is a formal docket See section 505 2 a Set

tlements can be reached in either process with General Counselor Hearing
Counsel as the case may be

Boyer suggests that it is desirable to maximize opportunity for settlement
compromise in a formal proceeding but the rules seem to tend in the

opposite direction He questions the necessity of having such settlements

approved by three levels of officials ie Hearing Counsel the Adminis
trative Law Judge where referred and the Commission itself

The Commission intends no extraordinary impediment to settlements keep
ing in mind that most formal proceedings will be the result of unsuccessful
compromise efforts with the General Counsel Hearing Counsel as a party to

the stipulation or settlement will not be approving agreements but rather will

be joining with respondents in submitting agreements for approval The inclu
sion of the settlement agreement in the Initial Decision and final decision
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replaces findings ofviolations and assessment ofpenalties and the Commission
deems such limited formality necessary to its regulatory responsibilities

The Conferences submit that the rules do not specify whether the presiding
officer can amend modify or simply reject a settlement Such powers are

implied in the requirement that the presiding officer approve such a settlement

Accordingly no other changes to section 505 3 are necessary

5 Compromise Procedures Institution and Notice

Section 5054 provides for institution of compromise procedures in certain
instances whenever the Commission has reason to believe that there has
occurred a violation Boyer questions the participation by the Commission

in this determination as compromising its integrity as a quasi judicial body It
is well settled however that an administrative agency s participation in the
institution of a proceeding does not disqualify it from making an informed
decision on the record as to whether violations are established

On the other hand the Conferences would urge the absolute right of any

respondent to first utilize the compromise procedures before or instead of

going to a formal proceeding with the only possible exception being the case

where the statute of limitations period is about to run While such a procedure
is intended to be used in the normal case we do not interpret P L96 25 or its

legislative history as establishing it as a right and no such amendment will be
added See section 505 5

IAFC suggests that the first demand letter inform respondents ofthe identity
of the attorney in General Counsel who will negotiate the compromise This is

neither practical nor necessary
Boyer suggests that the language making a final determination with re

spect to that stage when the compromise procedure is terminated may be too

formalistic The language is not intended to imply a determination similar to

a final order of the Commission but rather to specifically set a reasonable

cut off date beyond which the compromise procedures cannot continue Since

we can think of no more palliative language with the necessary import no

change will be made

6 Mutual Exclusiveness ofProceedings

IAFC suggests clarification of section 505 6 b to remove ambiguity Ac

cordingly we will insert the words under section 5054 to accomplish this

clarification

7 Confession ofJudgment Note Provisions

Boyer questions the desirability of requiring a confession of judgment pro
vision in a promissory note in section 505 7 b and in Appendix B Where

circumstances allow a promissory note instead of immediate payment of the

penalty in the first place such a provision is necessary to protect the govern
ment from delays in collection ofdebts and is common practice Itwasprovided
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for in both the original General Order 30 and General Order 25 which is being
repealed

8 Opportunity for Judicial Review

Boyer suggests the rules should provide for judicial review and for protection
during that review from assessment proceedings or collection efforts Where

a final Commission order has been issued however the Hobbs Act 28 US C

i2341 et seq provides for judicial review and the Courts ofAppeals have the

power to stay further agency action with respect to such orders Since assess

ment proceedings will ordinarily result in a final order on both the existence of
violations and the amount of penalties and since compromise procedures are

voluntary we cannot understand the basis for Boyer s suggestion and do not see

the need for any amendment

9 Guidelines for Compromise and Settlement

Boyer suggests that guidelines for compromise and settlement be published
Such an endeavor however if feasible after further experience belongs in a

policy statement rather than in the procedural regulations involved here

10 Protection Against aHarsher Outcome

Boyer urges that the Commission should make it clear that nothing in these
rules or in the Commission s administration of Public Law No 96 25 is

intended to or will be permitted to impose a harsher outcome with respect to

penalties for violations or alleged violations occurring prior to the adoption of
P L No 96 25 and these rules than would have been the case without their

adoption Again we have difficulty in understanding this suggestion es

pecially since the new statute substantially increased the penalties in sections
16 and 18 and provides for new penalties for operating under a suspended tariff
Thus without some further definition of harsher outcome if such is possi
ble no such amendment to these procedural rules appears feasible

Therefore pursuant to the provisions of Pub L 96 25 93 Stat 71

section 4of the Administrative Procedure Act 5 U S C i553 and sections 32

and 43 ofthe Shipping Act 1916 46 U S C U831 and 841a Title 46 CFR

Part 504 is hereby revoked and the interim revision of 46 CPR Part 50S
published at 44 Fed Reg 39176 is amended by the revision of sections 505 3

and 505 6 is adopted as final and shall read as follows

PART 50S COMPROMISE ASSESSMENT SETTLEMENT

AND COLLEcrION OF CIVIL PENALTIES UNDER THE

SHIPPING ACT 1916 AND THE INTERCOASTAL
SHIPPING Acr 1933

Sec
505 1 Purpose and Scope
505 2 Definitions
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505 3 Assessment
5054 Compromise Procedures
5055 Assessment Procedures

505 6 Mutual Exclusiveness of Procedures
505 7 Method of Payment of Penalty
AUTHORITY Sec 3 86 Stat 653 Sec lO e 93 Stat 71 and Sees 32 and
43 of the Shipping Act 1916 46 US C 83l and 84la

505 1 Purpose and Scope

The purpose of this part is to implement the statutory provIsions of
section 3 of Public Law 92 416 86 Stat 653 and section 100e ofPublic Law
96 25 93 Stat 71 by establishing rules and regulations governing the com

promise assessment settlement and collection of civil penalties arising under
certain designated provisions of the Shipping Act 1916 the Intercoastal Ship
ping Act 1933 and or any order rule or regulation except for procedural
rules and regulations contained in part 502 of this chapter issued or made by
the Commission in the exercise of its powers duties and functions under those
statutes Also for the purpose of this part the criteria for compromise set
tlement or assessment may include but need not be limited to those which are

set forth in 4 CFR Part 101 105

505 2 Definitions

For the purposes of this part
a Assessment means the imposition of a civil penalty by Order of the

Commission
b Commission means the Federal Maritime Commission
c Compromise means the process whereby a civil penalty for a violation

is agreed upon by the respondent and the Commission s General Counsel
d Person includes individuals corporations partnerships associations

and other legal entities

e Violation includes any violation of sections 14b through 21 except 16
first and third and section 44 of the Shipping Act 1916 section 2 of the
Intercoastal Shipping Act 1933 and or any order rule or regulation except
for procedural rules and regulations contained in part 502 of this chapter
issued or made by the Commission in the exercise of its powers duties and
functions under the Shipping Act 1916 and the Intercoastal Shipping Act
1933

f Respondent includes any person charged with a violation

505 3 Assessment

Assessment of civil penalties may be made only in a formal proceeding
instituted by the Commission under section 22 of the Shipping Act 1916 for

the purpose of such assessment Such proceeding shall be governed by the
Commission s Rules of Practice and Procedure 46 CFR 502 In such a pro
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ceeding the Commission s Bureau of Hearing Counsel shall have full authority
to enter into stipulations and settlements Any such proposed settlement of

penalties for violations whichare the subject ofa pending proceeding under this

section must be negotiated with Hearing Counsel shall be submitted to the

presiding officer for approval and the full text of every such settlement must

be included in the final Order of the Commission in the proceeding

505 4 Compromise Procedures

a Institution and Notice

Except in pending assessment proceedings as provided for in section 505 3

above whenever the Commission has reason to believe that there has occurred

a violation for which a civil penalty is authorized and it isappropriate to invoke
the procedures looking toward compromise of the statutory penalties the
General Counsel s Office will send a registered letter to the respondent infor

ming him of the nature of the violation the statutory and factual basis of the

penalty the amount of the penalty and the availability of Commission person

nel for discussion of the penalty claim should the respondent so desire Two

written demands at 3Oday intervals will normally be made unless a response
to the first demand indicates that further demand would be futile or unless

contrary action is indicated by the circumstances

b Request for Compromise
1 Whenever a person is advised in writing that the Commission has reason

to believe that he has committed a violation such person may submit any oral
or written answer to the notification letter explaining mitigating showing
extenuating circumstances or where there has been no formal proceeding on

the merits denying the violation Material or information so presented will be

considered in making a final determination as to whether to terminate the

compromise procedure or whether to compromise the penalty and if so the
amount for which it will be compromised

2 All correspondence petitions forms or other instruments regarding the

collection compromise or termination of any penalty under this section should
be addressed to the General Counsel Federal Maritime Commission 1100 L

Street N W Washington D C 20573

c Disposition of Claims in Compromise Procedures

I When the penalty is compromised such compromise will be made con

ditional upon the full payment of the compromise within 30 days or such longer
period and upon such terms and conditions as may be allowed by the General
Counsel

2 When a statutory penalty is compromised and the respondent agrees to

settle for that amount a compromise agreement shall be executed One type
of settlement agreement is set forth in Appendix A This agreement after

reciting the nature of the claim will include a statement evidencing the re

spondent s agreement to the settlement of the Commission s penalty claim for

the amount set forth in the agreement and will also embody an approval and
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acceptance provision which is to be signed by the General Counsel Upon
settlement of the penalty in the agreed amount a copy of the executed agree
ment shall be furnished to the respondent

3 Any offer of compromise submitted by the respondent pursuant to

5054 b shall be deemed to have been furnished by the respondent without

prejudice and shall not be used against the respondent in any proceeding

d Delegation ofCompromise Authority
The compromise authority set forth above is delegated to the General

Counsel

5055 Assessment Procedures

In addition to its discretion to institute an assessment proceeding or civil

penalty action without need to resort to the compromise procedures the Com

mission may after initiation of compromise procedures institute an assessment

proceeding or civil penalty action when

a The respondent within the prescribed time does not explain the violation

petition for compromise or otherwise respond to letters or inquiries or

b The respondent having responded to such letters or inquiries fails or

refuses to pay the statutory or the compromised penalty

505 6 Mutual Exclusiveness ofProcedures

a No assessment of penalties for violations shall be made by Order of the
Commission nor shall any assessment proceeding be instituted after a set

tlement agreement for the same violations under the compromise procedures
has become effective

b No compromise procedure for penalties under section 5054 for vio

lations shall be initiated after institution of a Commission assessment pro
ceeding for the purpose of assessing penalties for the same violations

505 7 Method ofPayment ofPenalty

Payment of penalties by the respondent shall be made by
a A bank cashier s check or other instrument acceptable to the Commission

b Regular installments by check after the execution of a promissory note

containing a confess judgment agreement Appendix B

c A combination of the above alternatives

All checks or other instruments submitted in payment of claims shall be

made payable to the Federal Maritime Commission

Effective date The provisions of this part 505 will become effective upon

publication in the Federal Register
By the Commission



APPENDIX A

ONE EXAMPLE OF
COMPROMISE AOREEMENT

USED BY
AND THE FEDERAL MARITIME COMMISSION

This Agreement is entered into between 1 the Federal Maritime Commis

sion and 2 hereinafter referred to as respondent
WHEREAS the Commission is considering the institution ofan assessment

proceeding against respondent for the recovery ofcivil penalties provided under
the Act for violations of Section

WHEREAS this course of action is the result of practices believed by the
Commission to have been engaged in by respondent to wit

WHEREAS the parties are desirous of expeditiously settling the matter

according to the conditions and terms of this Agreement and wish to avoid the
delays and expense which would accompany agency litigation concerning these
penalty claims and

WHEREAS Public Laws 92 416 and 96 25 authorize the Commission to

collect and compromise certain designated civil penalties arising under the
Shipping Act 1916 including the civil penalties which arise from the violations
set forth and described above

WHEREAS the respondent has terminated the practices which are the
basis of the violations set forth herein and has instituted and indicated its

willingness to maintain measures designed to eliminate discourage and pre
vent these practices by respondent or its officers employees and agents

NOW THEREFORE in consideration of the premises herein and in com

promise of all civil penalties under the Act arising from violations set forth and
described herein that may have occurred between
and the undersigned respondent herewith tenders to

the Federal Maritime Commission the sum of

Payment will be made in one or a combination of the following
methods a A banks cashier s check or other instrument acceptable to the

Commission b Regular installments by check after the execution of a prom
isoory note a copy of which will be attached to this agreement and incorpo
rated herein Upon the following stipulations and terms of settlement

1 Upon acceptanceof this agreement of settlement in writing by the General
Counsel of the Federal Maritime Commission this instrument shall forever
bar the commencementor institution of any assessment proceeding orother
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claims for recovery of civil penalties from respondent arising from the

alleged violations set forth and described herein that have been dis

closed by respondent to the Commission and that occurred between
and

2 The undersigned voluntarily signs this instrument and states that no prom
ises or representations have been made to the respondent other than the

agreements and consideration herein expressed
3 It is expressly understood and agreed that this Agreement is not to be

construed as an admission of guilt by undersigned respondent to the alleged
violations set forth above

NAME OF COMPANY

By

Date

APPROVAL AND ACCEPTANCE

The Above Terms and Conditions and Amount of Consideration are hereby
Approved and Accepted

By the Federal Maritime Commission

General Counsel

Date



APPENDIX B

PROMISSORY NOTE CONTAINING
AGREEMENT FOR JUOOMENT

For value received promises to pay to

the Federal Maritime Commission the Commission the principal sum of

Dollars to be

paid at the offices of the Commission in Washington D C by bank cashier s

or certified check in the following installments

In addition to the principal amount payable hereunder interest on the

unpaid balance thereofshall be paid with each installment Such interest shall
accrue from the date of this Promissory Note and be computed at the rate of

percent per annum

Ifany payment of principal or interest shall remain unpaid for a period of
10 days after becoming due and payable the entire unpaid principal amount

ofthis Promissory Note together with interest thereon shall become immedi
ately due and payable at the option of the Commission without demand or

notice being hereby expressly waived
If a default shall occur in the payment of principal or interest under this

Promissory Note does hereby authorize and empower any U S Attor

ney any of his assistants or any attorney of any court of record Federal or

State to appear for it and to enter and confess judgment against for the entire
unpaid principal amount ofthis Promissory Note together with interest in any
court of record Federal or State to waive the issuance and service of process
upon in any suit on this PromissQry Note to waive any venue require
ment in such suit to release all errors which may intervene in entering up such
judgment or in issuing any execution hereon and to consent to immediate
execution on said judgment hereby ratifies and confirms all that said
attorney may do by virtue hereof

This Promissory Note may be prepaid in whole or in part by by bank
cashier s or certified check at any time provided that accrued interest on the

principal amount prepaid shall be paid at the time of the prepayment

NAME OF COMPANY

By

Date
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SPECIAL DoCKET No 649

APPLICATION OF MAERSK LINE AGENCY
FOR THE BENEFIT OF NOMURA AMERICA CORPORATION

SPECIAL DoCKET No 652

APPLICATION OF MAERSK LINE AGENCY
FOR THE BENEFIT OF WESPAC CORPORATION

REPORT AND ORDER ADOPTING INITIAL DECISIONS

November 20 1979

These proceedings involve applications filed on June II 1979 by the Pacific

Westbound Conference PWC and one of its members Maersk Line repre
sented by the Maersk Line Agency seeking permission to refund portions of

freight charged on various shipments which moved under PWC tariffs By
Initial Decisions served August 21 and 22 1979 Administrative Law Judge
Norman D Kline denied both applications Exceptions to the Initial Decisions

were filed by PWc

In Special Docket No 649 PWC prior to January I 1979 had published a

rate on Butyl Motor Tube Scrap in the amount of 64 per weight ton of I

kilograms PWC revised and republished this tariffeffective January I 1979
2

In the process the rate on Butyl Motor Tube Scrap was unintentionally
deleted 3 As a result any shipment of this commodity became subject to the

commodity classification Synthetic rubber including the following
Butyl 4 which carried a rate of 96 per weight ton Some time thereafter

PWC restored a rate on Butyl Motor Tube Scrap effective March 28 1979

The rate which was published however was not the previous rate of 64 but

rather a rate of 70 per weight ton 5 On February 5 1979 during the time in

Because of the similarity of parties and issues these proceedings have been consolidated for decision

1 Local and Overland Freight Tariff No ll F M C19

l Affidavit of Donald P Griffith Executive Assistant to the PWC June II 1979

Local and Overland Freight Tariff No l1 F M C 19

PWC Tariff No I I F M C 19 3rd rev page 742 effective March 28 1979
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which the unintended rate of 96 per weight ton was in effect the Nomura

America Corporation shipped used butyl motor tubes Because at the time
the shipment was made Nomura expected to be charged the 64 rate it

requested that this rate be reinstated and applied 6

In Special Docket No 652 PWC in republishing its tariff to become
effective January 1 1979 inadvertently deleted the 104 W1M commodity
rate for Mineral Insulating Material N O S Consequently any shipment of
this material became subject to a rate of 201 W1M under the commodity
description Non Metallic Minerals and Products Except Ceramic Products
and Glass and Glass Products N O S PWC filed a corrective rate on

April 25 1979 of 114 W1M rather than 104 W1M This higher rate

included a general rate increase which raised the rate from 104 to 114 as of
April 1 1979 During the time the 201 rate was in effect and before the
general rate increase was to be instituted Wespac Corporation sent insulated
materials to the carrier s terminal to be shipped This shipment left port on

April 6 1979 The shipper was not awareofthe 10 rate increase and requests
that the 104 rather than 114 rate be applied

The Presiding Officer denied both applications on the ground that PWC and
Maersk had prior to filing the applications failed to file tariffs upon which a

refund could be based He found that in each case PWC had filed rates

different from those the shipper had either been quoted or expected to be

charged prior to the time of shipment8

The Presiding Officer cites five recent cases to support his decision including
Munoz y Cabrero v Sea Land Service Inc 17 S RR 1191 1193 1977
where the Commission held

Section 18 b 3 requires that prior to applying for a refund or a waiver the carrier file a new tariff
upon which such refund or waiver will be based When read in conjunction with the statements
in the House and Senate reports it is clear that the new tariff is expected to reftect a prior
intended rate not a rate agreed upon after the shipment

In its Exceptions PWC explains that with respect to the rates at issue in

Special Docket No 649 it considered it more prudent to incorporate the
general rate increase of 10 on March 28 1979 than have a 64 wt rate in
effect for only four days which would have increased to 70 wt on April 1
1979

The situation which gave rise to the application in Special Docket No 652
is allegedly somewhat different As to that application PWC explains that
when the oversight was discovered in April 1979 the general rate increase had
already been instituted Therefore the Conference allegedly reinstated the
omitted commodity at the preApril 1 general rate level and then incorporated
the 10 increase that was in effect as of April 1 1979

In the alternative if both of the above explanations are found not to justify
granting the applications as submitted PWC requests permission to publish in

6 Letter or H KilllOShita Assistant Socretary Nomura Corporation addrcaaed to pwe Chairman Donovan D Day
February 28 1979

1PWC Tariff No II F M C 19 3rd rev page 489 declive January I 1979

As late 8i June 25 1979 the Presidina Officcr advised pwe of the pouible juriedictional deficiency and sugestcd that It

publish an appropriate corrective willand fileanew application Set lelter ofAdministrative Law Judao Norman Kline addrcsscd
to pwe Executive Assistant Donald Griffith June 1S 1979
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its tariffnotice that effective January 1 through March 31 1979 for purposes
ofrefunds or waiver of freight charges the rates of 64 for Butyl Motor Tube

Scrap and 104 for Mineral Insulating Material N O S subject to all
rules regulations terms and conditions of these tariffs would be applicable
PWC cites Application ofPacific Westbound Conference for the Benefit of
M C International 19 S RR 333 1979 in which it claims that an applica
tion was granted under similar circumstances

DISCUSSION AND CONCLUSION

A special docket application seeking a refund or a waiver must meet certain

requirements set forth in section 18 b 3 ofthe Shipping Act 1916 46 U S C

S817 b 3 and section 502 92 a of the Commission s Rules 46 C F R

S 502 92 a Included among these are the requirements that the errorbe bona

fide and of a type contemplated by the statute that applicant prior to submit

ting the application have filed a corrective tariffsetting forth the rate on which
the refund would be based that the application be filed within 180 days of

shipment and that no discrimination among shippers result from the granting
of the application

We are concerned here with the condition that is set forth in the second

proviso of section 18 b 3 to wit

Provided further That the common carrier by water in foreign commerceor conference of such
carriers has prior to applying for authority to make refund filed a new tariff with the Federal
Maritime Commission which sets forth the rate on which such refund or waiver would be
based Emphasis added

The rates negotiated between PWC and the shippers involved in these pro

ceedings and the corrective rates filed by PWC pursuant to its applications are

clearly at variance Consequently PWC has failed to comply with the require
ment of section 18 b 3 as cited above This finding is consistent with the
Commission s holding in Munoz supra where it was explained that

Prior to applying for a refund or waiver the carrier must file a new tariff to reflect a prior intended
rate The Commission does not have authority to approve a rate which was never agreed upon or

intended to be filed
17 S R R at 1192

PWC does not dispute the holding in Munaz but contends that an applica
tion was granted under the same circumstances existing here In the case relied

upon Application ofPacific Westbound Conference for the Benefit of M C

International supra the Presiding Officer s decision became administratively
final upon the passage of time allowed for exceptions or Commission review
Under the circumstances the result in the Pacific Westbound Conference case

is of questionable precedential value In any event however to the extent that

decision is inconsistent with the holding reached here it is expressly overruled

THEREFORE IT IS ORDERED That the Exceptions to the Initial Deci

sions of PWC are denied and
IT IS FURTHER ORDERED That the Initial Decisions served August 21

1979 and August 22 1979 are adopted and made a part hereof and
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IT IS FURTHER ORDERED That these proceedings are discontinued

By the Commission

S FRANCIS C HURNEY
Secretary
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SPECIAL DoCKET No 649

APPLICATION OF MAERSK LINE AGENCY FOR THE

BENEFIT OF NOMURA AMERICA CORPORATION

Adopted November 20 1979

Application for permission to refund portion of freight charges denied
Conference and carrier applicants unintentionally deleted a specific commodity rate on a com

modity known as Butyl Motor Tube Scrap in the amount of 64 per weight ton when

republishing their tariffwith the result that a shipper of this commodity was required to pay
additional freight costs However prior to filing this application the conference filed a new

corrective tariffwhich published a rate of 70 for the commodity involved rather than the rate

which had been deleted Because this new tariff does not conform to the earlier rate

the application is jurisdictionally defective for failure to satisfy the second proviso of
section 18 h 3 of the Shipping Act 1916

If a new application preceded by a correct conforming tariff is filed by these applicants within the

180day time period prescribed by law the application can be given favorable consideration

Donald P Griffith for applicant Pacific Westbound Conference

Bryce J Herbst for applicant Maersk Line

INITIAL DECISION OF NORMAN D KLINE

ADMINISTRATIVE LAW JUDGE

This is a special docket application filed on June 11 1979 by the Pacific

Westbound Conference PWC and one of its members Maersk Line repre
sented by the Maersk Line Agency seeking permission to refund a portion of

freight charged on a shipment of motor tube scrap which had moved under a

PWC tariffwhich had undergone revision and republication It is one of a series

of five special docket applications which were all filed on the same date Three

of these applications Special Docket Nos 648 650 651 Application of
Maersk Line Agency for the Benefit of CPC International Trading Corp
Firestone Tire Rubber Co and Kimberly Clark Corporation 19 SRR 541

1979 were found to have fully qualified for relief under the applicable
provisions of section 18 b 3 ofthe Shipping Act 1916 the Act as amended

r This decision will become the decision ofthe Commission in the absence of review thereof by the Commission Rule 227 Rules

of Practice and Procedure 46 CF R S 502 227
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by P L 90 298 See Initial Decision July 10 1979 Another application
Special Docket No 652 Application ofMaersk Line Agency for the Benefit

of Wespac Corparation is not yet ripe for decision because of the lack of

certain critical information which Iamseeking to obtain from PWc Decision

in the present case has been delayed pending receipt of further information as

more fully described below Now that this information has been received
however Ifind that the application cannot be granted because of the failure of
the applicants to satisfy one of the essential conditions set forth in that portion
of section 18 b 3 which governs this type of proceeding namely the condi
tion that a carrier or conference applicant must publish and file a new cor

rective tariff rate prior to the time of filing its application which new rate must

conform to the earlier rate which had been unintentionally deleted or had not

been filed through inadvertence As more fully discussed below whenever the
failure to meet this particular condition oflaw hasbeen found applications have

consistently been denied at least since thedecision ofthe Commission in Munoz

y Cabrero v Sea Land Service Inc 17 SRR 1191 1977
Because of the apparent failure of the applicants to satisfy this requirement

Iadvised Mr Donald P Griffith Executive Assistant of the PWC who had
filed the application that Idid not believe that Icould grant the application
because of the decision in Munoz y Cabrero supra and other decisions which
have consistently followed and have confirmed the principle involved Iadvised
Mr Griffith that applicants could continue to seek favorable action of their

application before the Commission notwithstanding Munoz y Cabrero butthat
Iwould have to issue an initial decision denying the application Alternatively
Iadvised that the PWC could cure the defect in the application by filing the
correct conforming tariff See my letter to Mr Griffith dated June 25 1979
PWC has responded by letterdated July 9 1979 and chooses to seek favorable

action on the application on the basis of additional assertions and contentions
See letter addressed to me from Mr Griffith dated as mentioned Having
considered these additional assertions and contentions however Ifind that the

application cannot be granted because PWC has still failed to satisfy the
essential condition set forth in law and confirmed by Munoz y Cabrero and at

least four other decisions which continue to confirm the validity of that deci
sion However Irepeat what I indicated in my letter to Mr Griffith namely
that if applicants would be willing to correct the jurisdictional defect regarding
the failure to file a correct conforming tariff this application if refiled timely
could be granted

FACTUAL BACKGROUND

The errorwhichgave rise to this application related to the fact that the PWC

completely revised and overhauled one of its tariffs and in so doing unin

tentionally deleted a special rate on a commodity known as Butyl Motor Tube

Scrap Prior to January I 1979 the pertinent PWC tariff Local and Over
land Freight TariffNo 5 F M C 13 had published a special rate on Butyl
Motor Tube Scrap in the amount of 64 per weight ton of 1 000 kilograms
See tariffcited 16th rev page 267 effective September 20 1978 PWC revised
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and republished this tariff effective January I 1979 by publishing a new tariff
Local and Overland Freight Tariff No II F M C 19 This tariff was a

substantial overhaul of the previous tariff in which both commodity descrip
tions and item numbers underwent revision In the process the special rate on

Butyl Motor Tube Scrap was unintentionally deleted See Affidavit of Don
ald P Griffith Executive Assistant to the PWC June II 1979 The result of
this action was that any shipment of this commodity would be assessed under
a new commodity item described as Synthetic rubber including the fol

lowing Butyl The special rate for this item was 96 per weight ton a

substantial increase 50 over the previous rate of 64 This error was called
to the PWCs attention by the shipper Nomura America Corporation by
letter dated February 28 1979 Some time thereafter PWC restored a special
rate on Butyl Motor Tube Scrap effective March 28 1979 The special rate

which was published however was not the previous rate of 64 but rather 70

per weight ton See PWC Tariff No II F M C 19 3rd rev page 742
effective March 28 1979 During the time in whichthe unintended rate of 96

per weight ton was in effect the Nomura America Corporation shipped two

containers laden with used butyl motor tubes which weighed 43 572 kilograms
The shipment sailed on February 25 1979 from Long Beach California
destined for Osaka Japan The shipper paid 5 344 54 in freight rated under
the 96 rate including terminal receiving and currency adjustment charges

PWC and Maersk now seek to refund 1 370 77 in freight on the shipment
in question Iftheir application is granted this would mean that Maersk would
retain only that amount of freight including the incidental charges based

upon a rate of 70 per weight ton not upon the 64 rate which had been

published before PWC changed its tariff on January I 1979 This 64 rate

furthermore was the rate which the shipper Nomura America Corporation
specifically requested to be applied retroactively to January I 1979 to eradi
cate the tariff error See letter to H Kinoshita Assistant Secretary Nomura
America Corporation addressed to Mr D D Day Jr Chairman PWC

February 28 1979 attached to the application

DISCUSSION AND CONCLUSIONS

This specialdocket application is filed under the remedial provisions of

section 18 b 3 of the Act and the pertinent Commission regulation Rule

92 a 46 C F R 502 92 a It is true that since this law is equitable and
remedial in nature and is designed to relieve shippers offinancial burden which
would fall on them because of carrier error in tariff publishing and filing the
law has been construed liberally in order to carry out its purposes See eg
D F Young Inc v Cie Nationa e A gerienne de Navigation 18 SRR 1645

1979 GhiseiBros v Micronesia Interocean Lines Inc 13 F MC 179

182 1970 Westinghouse Trading Co v American Export Lines Inc 18

SRR 570 572 574 1978 However it is also true that this law is an exception
to the equally strong principle that tariffs have the force and effect of law and

that any application seeking relief must show that it complies with the various
conditions set forth in the law ie that the error was bona fide and of a type
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contemplated by the statute that applicant has tiled a timely corrective tariff
has met the 18Oday period of limitation and that there will be no discrimi
nation among shippers should the application be granted See e g Farr Co v

Seatrain Lines 17 SRR 1463 1467 1469 ID 1977 18 SRR 369 FM C

1978 and the legislative history to P L 90 298 cited in 17 SRR at 1467
n 6 Hearings on H R 9473 Before the Subcommittee on Merchant Marine
and Fisheries 90th Cong 1st Seas Sen No 90 11 1967 at 88 need to

ensure that applicant establishes that a bona fide mistake has occurred A E

Staley Mfg Co v Mamenic Line 18 SRR 433 1978 need to show that the

jurisdictional condition regarding actual tiling of a new tariffprior to applica
tion has been satisfied Level Export Sales Corp v Sea Land Service Inc 18
SRR 1084 1978 need to tile application within 180 days after date of
shipment

It is important to bear in mind the fact that although denial of specialdocket
applications does indeed result in an additional financial burden for a shipper
caused not by the fault of the shipper but by the fault of the carrier denials
did occur in the cases cited above Furthermore it is important tokeep in mind
the factthat when the Congress gave the Commission authority to depart from
the prevailing tariff law in the exeptional circumstances occurring in these
types of cases Congress did so on the understanding that the Commission
would exercise that authority with care i e that each application would not be

merely rubberstamped but would be carefully scrutini7Ald by qualified judicial
officers For example in response to a concern expressed by Congressman
Edwards that the new legislation authorizing waivers and refunds from other
wise applicable tariffs would lead to rebating or other abuses and that such
applications might merely mean a shipowner writing out a check to the

shipper the then Chairman of the Commission reassured the congressman
that in addition to other conditionund controls to be written into the bill the
case would appearbefore the hearing examiner now administrative law judge
but under a very shortened procedure which we call special docket procedure
in which there would have to be establishment of the fact that this isa bona
fide mistake Hearings cited above at 88

One of the conditions which must be satisfied under the law in question is
that set forth as the second proviso in the remedial portion of section 18 b 3
as amended by P L 90 298 This condition is stated as follows
Provided further That the common carrier by water in foreign commerce or conference of such

carriers has prior to applying for authority to make refund filed a new tariftwith the Federal
Maritime Commission which sets forth the rate on which such refund or waiver would be
based

It is this condition which iscritical to the application because of the fact that
the Conference in tiling the new tariff which sets forth the rate on which
such refund or waiver would be based has tiled a rate different from that
which the shipper involved in this application had either been quoted or ex

pected to be charged prior to the time of the shipment and which the shipper
had specifically requested to be applied to the shipment by way of retroactive
relief There are now at least five decisions of the Commission or its adminis
trative law judges which have become administratively final in which the
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principle has been clearly established that the new tariff filed to correct the
error in the tariff applicable at the time of shipment must conform to the rate

which had been quoted to the shipper or which the carrier or conference had
deleted by mistake when publishing its tariff At least one of these cases

furthermore involved the PWC itself
The first of these cases is Munoz y Cabrero v Sea Land Service Inc 17

SRR 1191 1977 In that case the carrier had negotiated a rate of 44 W1M
for a shipment ofglassware but inadvertently failed to file that rate prior to the

time of shipment When aware of the error Sea Land filed a corrective tariff

and a special docket application but instead of filing the 44 rate it filed a rate

of 40 The Commission after considering the legislative history of P L

90 298 and in full realization that denial of the application would mean that

the carrier s errors caused the shipper to incur greater cost nevertheless denied

the application stating
Section 18 b 3 requires that prior to applying for a refund or a waiver the carrier file a new tariff

upon which such refund or waiver will be basedWhen read in conjunction with the statements

in the House and Senate reports it is clear that the new tariff is expected to reflect a prior
intended rate not a rate agreed upon after the shipment
17 SSR at 1193

In every case since Munoz y Cabrero in which the fact that the carrier had

filed a rate other than the prior intended rate was noted the application has

been denied Thus in Henry L Daty Inc v Pacific Westbound Conference 17

SRR 1439 1978 the PWC inadvertently increased a rate on ground clay
when republishing a portion of its tariff raising the rate from 56 W to

98 W thereby causing the shipper to bear a greater cost To correct this error

the PWC filed a special docket application but prior thereto filed the new

tariff in which the rate was not shown as 56 W but as 56 W subject to a

minimum weight for 20foot containers of 40 000 pounds The shipment in

volved could not meet this minimum weight with the result that the new

corrective tariff not only did not correspond to the earlier flat 56 W rate but

the freight also differed The application was therefore denied for failure to

meet the second condition set forth in the statute

In Owens Jinois Co v Trans Freight Lines Inc 19 SRR 170 Initial
Decision F M C Notice of finality May 9 1979 the carrier had agreed to

file a lump sum rate of 1 800 per container for expansion tanks but failed to

do so in time for the shipment But before filing its application the carrier filed

a new corrective tariff in the amount of 36 WM minimum 2200 ft per

container instead of the quoted 1 800 rate The application was denied

In Application ofNeptune Orient Linefor the Benefit ofStauffer Chemical

Co 19 SRR 451 Initial Decision F MC Notice of finality July 23 1979

the carrier filed a new tariff rate of 62 W on lactose instead of a rate of 58

per 1000 kilos which had been quoted to the shipper This was one of the

reasons for the denial of the application 2

The other reason for denial related to the fact that the carrier was a controlled carrier under the Ocean Shipping Actof

1978 and the facts showed that because the carrier realized certain restrictions on its ability to file reduced rates it oould not show

that there was an inadvertent failure to file an intended rate
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Most recently in Application of Sea Land Service Inc for the Benefit of
Nepera Chemical Inc 19 SRR 235 Initial Decision April 20 1979 which
decision has been adopted by the Commission according to a Commission

press release dated June 27 1979 3 the carrier failed to conform its new tariff
filed prior to the special application to the earlier rate which it had quoted and
had intended to file prior to the shipment in question The earlier rate had been
6 85 per hundredweight minimum 40 ooolbs However the new corrective

tariffpublished a rate of 162 25 per weight ton of 2240 lbs minimum 17 WT

On exceptions to the Commission Sea Land explained that this new rate was

really only slightly different from the previous rate considering Sea Land s

stowage factors and that relief should not be denied because of such a slight
variance Nevertheless the Commission announced that it has adopted the
initial decision By this action Sea Land will be required to recover over

42 000 in additional freight from the shipper In that case furthermore
Sea Land had waited until the very last day of the ISO day period to file its
application so that there was no time for it to file a proper corrective tariff and
another application

In view of these cases which consistently deny applications when the carriers
failed to conform their corrective tariffs with the previously quoted or intended
rates it is clear that these two applications must also be denied The fact

remains that PWC did not file a 64 rate on butyl motor tube scrap which had
been intended but which PWC had inadvertently deleted but filed a 70 rate

instead As mentioned above Icalled this problem to PWC s attention by letter
of June 25 1979 to afford PWC an opportunity to pursue the application and
seek to overturn the doctrine followed in the cases cited or in the alternative
to file a proper corrective tariff and a new application PWC has chosen to seek

approval ofthe application notwithstanding the case law and has called several

matters to my attention
PWC points out that it had given approximately six months notice to ship

pers that a rate increase would occur on April 1 1979 This means that the
shipper in this application was put on actual or constructive notice that the rate
would increase from 64 to 70 on that date PWC argues that had it not

committed an error in republishing its tariff on January 1 1979 the quoted
rate wouldhave been published as 64 subject to the April 1 1979 general rate

increase which brought the rate up to 70 All that PWC did was to advance
the increase on the 64 rate to 70 effective March 2S 1979 PWC explains
that the reason why it advanced the rate increase on the 64 rate from
April 1 1979 to March 2S 1979 was that the Conference considered it more

prudent to incorporate the general rate increase on March 28 for Item
7711440 20 rather than have a 64 Wt rate in effect subject to Supplement

No 2 which would have increased this rate to 70 00 Wt on April I See
letter of D P Griffith PWC Executive Assistant July 9 1979

Alternatively PWC suggests that the applications should be granted by
allowing the 64 rate to apply from January 1 through March 27 1979

lSee NR 79 68 Actions Taken Ilt June 27 1979 Commission Meeting agenda item No 8 at 2 The Commission Report
has been served on August 8 1979
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Finally PWC cites another special docket Special Docket No 631 in which
it claims that the application was granted under similar circumstances

Regrettably Ido not believe that this application can be granted on any of
the grounds advanced by PWC and adhere to my earlier belief that the only
proper way in which PWC could obtain favorable action would be to file a

correct new tariffshowing the 64 rate quoted to the shipper prior to the filing
of a new application Even now there is time to do this since the ISO day period
does not expire until August 24 1979 ISO days after date of sailing which was

February 25 1979

It is impossible to grant relief based upon the 64 rate on a retroactive basis
as PWC suggests in one alternative because of the fact that the 64 rate is not

on filewith the Commission Section IS b 3 requires in pertinent portion that

prior to filing the application the applicant must file a new tariff with the
Federal Maritime Commission which sets forth the rate on which such refund
or waiver would be based Failure to meet this requirement is ajurisdictional
defect which cannot be waived See A E Staley Mfg Co v Mamenic Lines
17 SRR 1522 l97S Louis Furth Inc v Sea Land Service Inc 17 SRR
1171 1977 In both of the cited cases applications had to be denied because
there was no filing ofthe actual rate on which relief was requested prior to the
time of filing the application

PWC s reference to Special Docket No 631 is not sufficient to justify
granting its application In Special Docket No 631 Application ofPacific
Westbound Conference for the Benefit of M C International 19 SRR 333

Initial Decision May 14 1979 F MC Notice of no review and adminis
trative finality June 2S 1979 the PWC inadvertently deleted a specific
commoidity rate on playing cards when republishing its tariff on January I
1979 Upon receiving a letter from the shipper complaining of this mistake the
PWC reinstated the specific commodity rate on playing cards but as in SD

No 649 filed the new corrective tariffeffective March 2S 1979 and advanced

the general rate increase which was scheduled to become effective on April I

1979 for playing cards as compared to the previous rate which had been

deleted The facts seem to be the same as those in SD No 649 However

neither the initial decision nor the Commission s notice which merely an

nounced that no review had been undertaken by the Commission made any
reference to the Munoz y Cabrero problem Had there been any reference to

this problem there might have been a different result or a decision that the

Munoz y Cabrero doctrine should no longer be followed With no reference to

the problem by either the Commission or the presiding judge however I

cannot conclude that this casemeans that the Munoz y Cabrero doctrine is no

longer to be followed in the face of the fact that in at least five cases cited

above where the problem has been specifically identified Munoz y Cabrero

has been expressly followed and where in the last of these cases Application
ofSea Land Service Inc for the Benefit ofNepera Chemical Inc 19 SRR

235 supra the Commission s final decision which will undoubtedly be issued

in the near future will come later than the notice of administrative fmality
issued on June 2S 1979 in Docket No 631
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PWC s argument that all it did in this case was advance the general rate

increase to 70 by a few days may seem appealing Also the fact that the

shipper would be happy to accept a 70 rate rather than the higher 96 rate

in effect at the time of the shipment is no doubt a truism However these

arguments still miss the point namely that all that PWC had to do to obtain
favorable action was to refile a correct tariff rate with a new application so as

to eliminate the Munoz y Cabrero problem The excuse that the Conference
considered it more prudent not to publish the 64 rate but to accelerate the

increase to 70 is obviously not prudent at least in terms of seeking special
docket relief if it means a hopeless collision course with the Munoz y Cabrero
doctrine PWC s standing to argue an exception to the Munoz y Cabrero
doctrine is weakened moreover by several considerations First in the other
three special docket applications to which Ireferred above SO Nos 648 650

and 651 all involving mistaken deletions or typographical errors in PWC s

republished tariffs PWC showed itself perfectly capable of filing the new

corrective tariffs to conform exactly to the rates previously deleted or intended

Secondly in one of these cases SO No 648 for the benefit of CPC Inter

national Trading Corp PWC correctly published a new conforming tariff in

the very same tariff involved in the two applications under consideration

namely Tariff No 1I FM C 19 effective January 17 1979 Apparently
the reason why PWC did not include the April I general rate increase in the
new tariff rate filed in SO No 648 was that January 17 is not nearly so close
to April I as is March 28 the effective date of the new tariff rate in SO
No 649 in which PWC did include the general rate increase in the new tariff

Thirdly PWC is fully aware of the Munoz y Cabrero doctrine having been
denied relief in the case of Henry I Daty Inc v Pacific Westbound Confer
ence supra 17 SRR 1439 only last year in which case PWC made the same

error of changing the new corrective tariff so that it did not conform to the
earlier rate which had been inadvertently deleted from the PWC tariff

Nevertheless PWC despite the fact that it is aware of the Munoz y Cabrero
doctrine and has been specifically advised in this application by my letter of
June 25 1979 that its application fails to satisfy the principle enunciated in

Munoz y Cabrero and additional cases following that principle chooses not to

refile a correct new tariff with a new application Perhaps the reason for this
reluctance is the fact that if the new tariffwere to be filed correctly with a rate
of 64 as the shipper expected and requested this rate would have to remain

unchanged for 90 days in the tariff because of the 9 day notice requirement
of section 14b2 of the Act governing dual rate contracts since the rates

concerned are contract rates PWC has already manifested a desire to increase
its rates generally in its Tariff No II effective on April I 1979 and apparently
is not inclined to favor the commodity involved in this application by granting
it a rate reduction from 70 to 64 which would remain unchanged until some

time in the autumn when the 9oday notice period would expire That is a

decision which PWC is entitled to make and indeed the entire specialdocket
statute does not require a carrier or conference to seek relief for shippers at all

which action at least PWC has initiated However if PWC believes it to be

unwise to make the correction suggested so as to conform to prevailing law
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there is nothing Ican do to authorize permission to make a refund Accord
ingly notwithstanding the fact that PWCs tariff errors will result in the

shipper s having to bear an additional 1 370 77 in freight this application
under the present circumstances cannot be granted

ULTIMATE CoNCLUSIONS

This special docket application cannot be granted under the present circum
stances Although there did occur an error in the PWC tariff of a clerical or

administrative nature because of unintentional deletion of a specific commodity
rate and the shipper concerned was unable to enjoy the rate which it had
believed would be applicable when booking the shipment PWC and Maersk
have failed to comply with an essential condition set forth in section IS b 3
of the Act namely the requirement that the new corrective tariff filed prior
to filing of the application set forth the identical rate which conforms to the
earlier intention of the conference and carrier Instead PWC filed a new tariff
which publishes a rate different from the unintentionally deleted rate which
PWC had earlier intended to remain at 64 during the period January I 1979

through March 31 1979 not 70 which was supposed to become effective on

April I 1979 not earlier Consequently the subsequent idea to apply the
increased rate retroactive to this earlier period of time does not conform to the
earlier intent

The application must therefore be denied but it is still not too late for it to

receive favorable consideration if PWC and Maersk would promptly file a

correct conforming tariff and a new application so that the essential jurisdic
tional condition regarding the conformance of the new tariff rate to the prior
intended rate would be satisfied IfPWC also meets the ISOday time period
ending on August 24 1979 and is willing to retain the correct conforming

rate in its tariff increasing it to the 70 level on 90 days notice it would appear
that the jurisdictional defect in its present application would be cured

8 NORMAN D KLINE
Administrative Law Judge

WASHINGTON D C

August 8 1979

410 every case in which aspecial docket application has to be denied ofcourse the result is that the shipper hasto bear additional

freight costs although not at fault This has been recognized in the cases cited but cannot be helped See eg Munoz y Cabrero

v Sea LandService Inc supra 17 SRR 1191 at p 1193 In Application ofSea LandService Inc for he Benefit ofNepera
Chemical Co supro 19 SRR 235 notethat the denial meant that Sea Land must seek an additional 42 000 in freight from

the shipper At least in the present application the amount of additional freight is relatively small by comparison something over

51 000 and the shippers havealready paid this amount so that there will be no need for applicants to billthemfor additional sums



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 652

ApPLlCAT ON OF MAERSK L NE AOENCY

FOR THE BENEF T OF WESPAC CORPORATION

Adopted November 20 1979

Application for permission to refund portion of freight charges denied

Conference and carrier applicants unintentionally deleted specific commodity rate of 04 for

insulating materials when republishing their tariff with the result that the shipper con

cerned was required to bear additional freight cost However prior to filing this special
docket application the conference filed a new corrective tariff which published a rateof

114 rather than the rate which had been deleted in order to incorporate a general rate

increase into the new rate Because this new tariff does not conform to the earlier rate

which had been quoted to the shipper but deleted in republishing the application is

jurisdictionallydefective for failure to satisfy the second proviso of section 8 b 3 of the

Shipping Act 1916
If a new application is filed preceded by a correct conforming tariff filing which reinstates the

04 rate and the application is filed within the 80 day time period prescribed by law

which still has considerable time to run the application can be given favorable

consideration

Donald P Griffith for applicant Pacific Westbound Conference

Bryce J Herbst for applicant Maersk Line

INITIAL DECISIONI OF NORMAN D KLINE
ADMINISTRATIVE LAW JUDGE

This is the last of a series of five special docket applications all filed on

June 11 1979 by the Pacific Westbound Conference PWC and one of its

members Maersk Line represented by the Maersk Line Agency seeking
permission to refund portions of freight charged on various shipments which
moved under PWC tariffs which had undergone revision and republication In

all five of these cases the PWC had made errors of a clerical or administrative
nature by deleting commodity rates or descriptions or by otherwise publishing
erroneous matters in the tariffs with the result that various shippers were

This decision willbecome the decision ofthe Commi881on in the absence of review thereofby Ihe Commiuion Rule 227 Rulea

of Practice and Procedure 46 CF R 5502 227
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adversely affected Three of these applications were found to have qualified
fully for relief under the applicable provisions of section 18 b 3 of the Ship
ping Act 1916 the Act as amended by P L 90 298 See Special Docket Nos
648 650 651 Application ofMaersk Line Agency for the Benefit of CPC
International Trading Corp Firestone Tire Rubber Co and Kimberly
Clark Corporation Initial Decision served July 10 1979 19 SRR 541 An
other application was found not to have qualified because of a jurisdictional
defect relating to the fact that the PWC failed to file a correct conforming
tariff rate prior to the filing of the application in contravention of the require
ments of the second proviso of section 18 b 3 and the doctrine enuciated by
the Commission in Munoz y Cabrero v Sea Land Service Inc 17 SRR 1191

1977 and at least four cases which follow the Munoz doctrine See Special
Docket No 649 Application of Maersk Agency for the Benefit ofNomura
America Corporation Initial decision served August 21 1979 19 SRR 689

In both Special Docket No 649 and the instant case Iadvised the PWC of
the jurisdictional defect and gave PWC the option to continue to seek favorable
consideration of the applications notwithstanding the Munoz y Cabrero doc
trine or to filea new application preceded by a correct conforming tariffwhich
would reinstate the earlier deleted rates exactly as they had been quoted and

published in the earlier tariffs See letter which Iaddressed to Mr Donald P
Griffith PWC Executive Assistant dated June 25 1979 PWC responded and
chose to continue to seek favorable consideration of both applications on the
basis of certain statements and arguments See letter dated July 9 1979 from
Mr Griffith to myself Ihave considered the matters discussed by Mr Griffith
in his letter and remain of the opinion that this application as well as that in

Special Docket No 649 cannot be granted because the jurisdictional defect
has not been corrected However as in No 649 I reiterate that favorable
consideration to the instant application could be given if PWC were to elimi
nate the defect by filing a correct conforming tariff and a new application

FACTUAL BACKGROUND

The facts in this case are relatively simple It appears that PWC had

published a tariff in 1978 for the carriage of cargo between Pacific Coast ports
and ports in various Far East countries This was PWC Local and Overland

Freight TariffNo 5 F M C 13 EffectiveJanuary I 1979 PWC overhauled
and republished this tariff changing commodity descriptions and item num

bers In the present case PWC had published a special rate for Mineral

Insulating Material N O S in its previous tariffin the amount of 1 04 W1M
for local movements to Bangkok Thailand See tariff No 5 cited IIth revised

page 392 effective September I 1978 In republishing the tariff however
PWC inadvertently deleted this special commodity rate Consequently any
shipment of the type ofmineral insulating material in question became subject
to a rate of 201 W1M moving to Bangkok Thailand under an N O S

commodity description published as Non Metallic Minerals and Products

Except Ceramic Products and Glass and Glass Products N O S See PWC
TariffNo ll F M C 19 3rd rev page 489 effective January I 1979 PWC
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was notified of this tariff error by a shipper Wespac Corporation who had

shipped this commodity while the 201 W1M rate was applicable Wespac by
letter dated April 10 1979 requested that the PWC file a special docket
application to restore the 104 rate which the shipper had been quoted by
Maersk in November 1978 and requested that the 104 rate be made retro

active to March 1979 See letter addressed to the PWC by Mr John A

Carambat dated April 10 1978 The PWC responded to the request by
publishing and filing a new special rate on the commodity in question effective

April 25 1979 and after receiving a second letter from the shipper by filing
this specialdocket application However as noted the new special rate which
PWC filed was not the 104 rate which the shipper requested but rather a rate

of 114 The reason why the PWC published this latter rate rather than the
lower rate requested was the fact that on April I 1979 there occurred a

general rate increase which raised 104 to 114

During the time in which the 201 rate was in effect the shipper shipped
13 726 cubic meters of insulating material on a Maersk vessel which sailed
from Oakland California on April 6 1979 The shipment was destined for
Bangkok Thailand The shipment as rated under the 201 rate was assessed
2 758 93 in freight exclusive of incidental charges The PWC and Maersk

wish to refund the amount of 1 19417 which would result in Maersk s

retaining freight charges calculated on the basis of the 114 rate not the 104

rate which the shipper had been quoted and which the shipper had requested
to be made applicable to the shipment

DISCUSSION AND CONCLUSIONS

The principles of law which govern this case are precisely the same as those

discussed in my initial decision in Special Docket No 649 Application of
Maersk Line Agency for the Benefit of Nomura America Corporation
supra Very briefly this application like the other cannot be granted because
of the failure of the PWC to satisfy the second proviso of section 18 b 3 of

the Act and the principles of law enunciated in the five cases cited in that

decision beginning with Munoz y Cabrero v Sea Land Service Inc The

proviso has to do with the requirement that applicants must file a new con

forming tariff prior to the time of filing their applications which new tariff
publishes the same rate which had been unintentionally deleted This principle
and the relevant cases are discussed in more detail in the other decision and
need not be repeated here The only distinction between the two cases lies in

the fact that in this case the PWC filed the new tariffafter the effective date

of the general rate increase which as Imentioned was April I 1979 whereas

in the othercase the PWC filed the new tariff a few days prior to the effective

date of the increase In both cases the PWC urges that Inot follow the Munoz

y Cabrero doctrine and argues that the shippers had notice of the April I

increase approximately six months before that date so that retroactive applica
tion of the increased rates rather than the originally quoted rates should be

permitted Ihave discussed these arguments in my initial decision in Special
DocketNo 649 to which the reader is referred and see no need to repeat them
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here In short none ofthe PWC s assertions corrects the fact that the PWC has
simply not filed the proper conforming new rate and chooses not to refile its
application with a corrected new rate Under the circumstances there is no way
in which I can find that the application can be granted notwithstanding the
fact that the shipper will not be entitled to receive a refund for additional
freight charges which were caused by carrier not shipper error So long as the
PWC has filed only the 114 rate rather than originally quoted 104 the only
rate on which a refund could be based would be 114 since the statute requires
the carrier or conference to file a new tariff which sets forth the rate on which
such refund or waiver would be based The only conceivable way in which it
could be argued that the shipper would be entitled to a refund on the basis of
the 114 rather than the 104 rate would be the fact that the shipper was
aware of the rate increase which was to take effect on April I 1979 and
shipped on or after that date when the 114 rate would apply However these
facts cannot be established On the contrary the shipper in two letters re

quests that the 104 rate be applied and that it be made retroactive to March
1979 Furthermore evidence which the PWC has furnished at my request quite
honestly reveals that the shipper sent the shipment to the terminal prior to

April I 1979
2

Under the PWC tariffs effective date of rate change rule a

shipment received at the carrier s terminal prior to April I to be loaded on a

vessel sailing within 10 days of that date would be rated under the previous
unincreased rate See Rule 3 12 PWC Tariff No II 3rd rev page 53
Therefore the shipment would have qualified for the 104 rate had it been
published in the PWC tariff Had the shipment been received on or after
April I 1979 it could be argued that the proper rate was 114 and that since
this rate has been filed with the Commission by the PWC the refund can be
granted on the basis of the higher rate Ican understand that the PWC when
filing the new tariff of April 25 1979 filed the rate subject to the April I
increase therefore inserting a rate of 114 into the tariff rather than 104
However this business decision while conforming to the longstanding intention
ofthe PWC to increase its rates on April I 1979 does not conform to its earlier
intention that a rate of 104 should apply from January 1 to March 31 1979
That is so because the PWC is aware that if it wishes to apply the 104 rate
to the period January I through March 31 1979 by means of this special
docket application the statute and case law require that it file the 104 rate

3

2Although the only way in which I believed it might be possible to grant this lppIication with only the 114 rate on file would
be if the shipment wureceived by the carrier IIhe terminal on or after April I under the pertinent cffeetivedale of rate change
rule Mr GriffIth at my ueat fumilhed me with evidence thai tbe sbipment arrived Itthe terminal on Mareh 27 1979 See
Port of San Pnncisco Fright ConaoIidltion SlMion meipt No 13212 Mr Oriffith has coopenrcd in an effort to give me afull
and complete record even when the evidence does not help his position and bu conscientiously striven to persuade me Ibat the

appIicItion should be grudIed However I cannot qree with hi IrgUments and believe that under lppIicabIe principles of law his

onlymouncistopersuade thePWC to file thecorrect conformina tariffrate

I AII mentioned in my inidal decision in Special Docket No 649 the PWC wuinvolved in one of tbe MIUIOZ y Cabnro type
cues in which its lIIPIk lltion had to be denied for failure to file the correct conformina tariff rate 1bc cuewas Henry I Daly
lite v Pacific Werrbowld Cottferenu 17 SRR 1439 1978 MOftlOVCI in my letterand telephonic conversations with Mr Griffith
of the PWC I advised him of tbcsc QIC8 and the need in my opinion for PWC to file the SUM rate if it wisbcd 10 have the

wUcuion granted In faimeu to Mr Griffith I should 8dd that he has the right to urge the Conumuion to ftlvene ormodify
the MIIlfOZ y Cabrero doctrine and be bu cited another special docket cue SD No 631 in which IppIiCllion WI8 gnnted
aItbougb the new tariff bad alto incorponlled aeneral rue increue into the IItCned thereby cbangilll it from the pmriouIlIIC
wbkh bad been deleted As I mentioned in my inidal decilion in Special Docket No 649 however it does not appear that the
MIIIIOZ Y Cabnro problem was noted in the deci ion in SD No 631 Moreover if appIicanta ue allowed to dlaoge their ntcs
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ULTIMATE CONCLUSIONS

Theapplication in this case as in a companion case Special Docket No 649
cannot begranted because ofa jurisdictional defect relating to thefact that the
PWC has not filed a new corrective tariff which publishes a rate which
conforms to the rate which had been quoted to the shipper and had been
unintentionally deleted from the PWC s republished tariff This defect is fatal
because the second proviso ofsection 18 b 3 and a least five decisions of the
Commission and its administrative law judges emphasize that the new rate
must conform to the earlier quoted or deleted rate Unless the PWC is willing
to file the quoted and deleted rate of 104 together with a new application
there simply is no way in which the shipper can begiven a refund The fact that
the shipper will receive no refund though the PWC erred in publishing its tariff

may be unfortunate but the remedy is for the PWC to refile a correct con

forming tariff with a new application Any alternative solution would require
the Commission to disregard the second proviso of section 18 b 3 and five
decisions arising thereunder so that special docket applications can be opened
to abuse and unsavory pressures

Since the shipment sailed on April 6 the PWC can still refile its application
preceded by a correct conforming tariff at any time up till October 3 1979

180 days after April 6 1979 in which event its application can be given
favorable consideration if no further errors or defects appear

The application must therefore be denied

WASHINGTON D C

August 13 1979

8 NORMAN D KLINE

Administrative Law Judge

from those quoted orpublished earlier on which shippers relied the specialdocket procedure oould be open toabuse for example
if shippers could insist that carrien file even lower rates than those quoted earlier for retroactive application and refunds in

special docket cases




