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FEDERAL MARITIME COMMISSION

46 CPR PART 504

PROCEDURES FOR ENVIRONMENTAL POLICY ANALYSIS

Purpose and scope
Definitions
General information
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Environmental assessments

Finding of no significant impact
Environmental impact statements

Record of decision
Information required by the Commission
Time constraints on final administrative actions
OBM control numbers assigned pursuant to the Paperwork Re
duction Act

AUTHORITY 5 U S C 552 553 Secs 21 and 43 of the Shipping
Act 1916 46 U S C app 820 and 841a secs 13 and 17 of the Shipping
Act of 1984 46 U S C app 1712 and 1716 sec 102 of the National
Environmental Policy Act of 1969 42 U S C 4332 2 b and sec 382 b

of the Energy Policy and Conservation Act of 1975 42 U S C 6362

504 1 Purpose and scope
a This part implements the National Environmental Policy Act of 1969

NEPA and Executive Order 12114 and incorporates and complies with
the Regulations of the Council on Environmental Quality CEQ 40 CPR
1500 et seq

b This part applies to all actions of the Federal Maritime Commission
Commission To the extent possible the Commission shall integrate the

requirements of NEPA with its obligations under section 382b of the

Energy Policy and Conservation Act of 1975 42 US C 6362
c Information obtained under this part is used by the Commission

to assess potential environmental impacts of proposed Federal Maritime
Commission actions Compliance is voluntary but may be made mandatory
by Commission order to produce the information pursuant to section 21

of the Shipping Act 1916 or section 15 of the Shipping Act of 1984

Penalty for non compliance with a section 21 order is 100 a day for
each day of default penalty for falsification of such a report is a fine
of up to 1 000 or imprisonment up to one year or both Penalty for
violation of a Commission order under section 15 of the Shipping Act

of 1984 may not exceed 5 000 for each violation unless the violation

was willfully and knowingly committed in which case the amount of

the civil penalty may not exceed 25 000 for each violation Each day
of a continuing violation constitutes a separate offense
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504 2 Definitions
a Shipping Act 1916 46 U S C app 801 846 means the Shipping

Act 1916 as amended 46 U S C app 801 et seq
b Common carrier means any common carrier by water as defined

in section 3 of the Shipping Act of 1984 or in the Shipping Act 1916
including a conference of such carriers

c Environmental Impact means any alteration of existing environ
mental conditions or creation of a new set of environmental conditions
adverse or beneficial caused or induced by the action under consideration

d Potential Action means the range of possible Commission actions
that may result from a Commission proceeding in which the Commission
has not yet formulated a proposal

e Proposed Action means that stage of activity where the Commis
sion has determined to take a particular course of action and the effects
of that course of action can be meaningfully evaluated
f Environmental Assessment means a concise document that serves

to provide sufficient evidence and analysis for determining whether to

prepare an environmental impact statement or a finding of no significant
impact 40 CPR 1508 9

g Recyclable means any secondary material that can be used as

a raw material in an industrial process in which it is transformed into
a new product replacing the use of a depletable natural resource

h Shipping Act of 1984 means the Shipping Act of 1984 46 U S C
app 1701 1720

i Marine Terminal Operator means a person engaged in the United
States in the business of furnishing wharfage dock warehouse or other
terminal facilities in connection with a common carrier

504 3 General Information
a All comments submitted pursuant to this part shall be addressed

to the Secretary Federal Maritime Commission 1100 L Street N W Wash
ington D C 20573

b A list of Commission actions for which a finding of no significant
impact has been made or for which an environmental impact statement
is being prepared will be maintained by the Commission in the Office
of the Secretary and will be available for public inspection

c Information or status reports on environmental statements and other
elements of the NEPA process can be obtained from the Office of Environ
mental Analysis Federal Maritime Commission 1100 L Street N W Wash
ington D C 20573 telephone 202 523 5835

5044 Categorical exclusions
a No environmental analyses need be undertaken or environmental docu

ments prepared in connection with actions which do not individually or

cumulatively have a significant effect on the quality of the human environ
ment because they are purely ministerial actions or because they do not
increase or decrease air water or noise pollution or the use of fossil
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fuels recyclables or energy The following Commission actions and

rulemakings related thereto are therefore excluded

1 Issuance modification denial and revocation of Ocean Freight For
warder licenses

2 Certification of financial responsibility of passenger vessels pursuant
to 46 CFR Part 540

3 Reserved
4 Promulgation of procedural rules pursuant to 46 CFR Part 502
5 Acceptance or rejection of tariff filings in foreign and domestic

commerce

6 Consideration of special permission applications filed pursuant to

46 CFR Parts 550 or 580

7 Receipt of terminal tariffs pursuant to 46 CFR Part 515

8 Suspension of andor decision to investigate tariff schedules pursuant
to section 3 of the Intercoastal Shipping Act 1933

9 Consideration of amendments to agreements filed pursuant to section

15 of the Shipping Act 1916 or section 5 of the Shipping Act of 1984

which do not increase the authority set forth in the effective agreement
10 Consideration of agreements between common carriers which solely

affect intraconferene or inter rate agreement relationships or pertain to ad

ministrative matters of conferences or rate agreements
11 Consideration of agreements between common carriers to discuss

propose or plan future action the implementation of which requires filing
a further agreement

12 Consideration of exclusive or non exclusive equipment interchange
or husbanding agreements

13 Receipt of non exclusive transshipment agreements
14 Action relating to collective bargaining agreements
15 Action pursuant to section 9 of the Shipping Act of 1984 concerning

the justness and reasonableness of controlled carriers rates charges classi

fications rules or regulations
16 Receipt of self policing reports or shipper requests and complaints
17 Consideration of financial reports prepared by common carriers in

the domestic offshore trades

18 Consideration of actions solely affecting the environment of a foreign
country

19 Action taken on special docket applications pursuant to 46 CFR

502 92
20 Consideration of matters related solely to the issue of Commission

jurisdiction
21 Investigations conducted pursuant to 46 CFR Part 555

22 Investigatory adjudicatory proceedings the purpose of which is to

ascertain past violations of the Shipping Act 1916 or the Shipping Act

of 1984
23 Reserved
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24 Action regarding access to public infonnation pursuant to 46 CPR

Part 503
25 Action regarding receipt and retention of minutes of conference

meetings
26 Administrative procurements general supplies
27 Contracts for personal services

28 Personnel actions

29 Requests for appropriations
30 Consideration of all agreements involving marine tenninal facilities

andor services except those requiring substantial levels of construction

dredging land fill energy usage and other activities which may have a

significant environmental effect
31 Consideration of agreements regulating employee wages hours of

work working conditions or labor exchanges
32 Consideration of general agency agreements involving ministerial

duties of a common carrier such as internal management cargo solicitation

booking of cargo or preparation of documents

33 Consideration of agreements pertaining to credit rules

34 Consideration of agreements involvingperfonnanee bonds to a con

ference from a conference member guaranteeing compliance by the member

with the rules and regulations of the conference

35 Consideration of agreements between members of two or more

conferences or other rate fixing agreements to discuss and agree upon com

mon self policing systems and cargo inspection services

b If interested persons allege that a categorically excluded action will

have a significant environmental effect e g increased or decreased air

water or noise pollution use of recyclables use of fossil fuels or energy

they shall by written submission to the Commission s Office of Environ

mental Analysis OEA explain in detail their reasons The OEA shall

review these submissions and determine not later than ten 10 days after

receipt whether to prepare an environmental assessment Ifthe OEA deter

mines not to prepare an environmental assessment such persons may peti
tion the Commission for review of the OEA s decision within ten 10

days of receipt ofnotice of such detennination

c If the OEA detennines that the individual or cumulative effect of

a particular action otherwise categorically excluded offers a reasonable p0
tential of having a significant environmental impact it shall prepare an

environmental assessment pursuant to 504 5

504 5 Environmental assessments

a Every Commission action not specifically excluded under 5044

shall be subject to an environmental assessment

b The OEA may publish in the Federal Register a notice of intent

to prepare an environmental assessment briefly describing the nature of

the potential or proposed action and inviting written comments to aid in

the preparation of the environmental assessment and early identification
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of the significant environmental issues Such comments must be received

by the Commission no later than ten 10 days from the date of publication
of the notice in the Federal Register

5046 Finding of no significant impact
a If upon completion of an environmental assessment the OEA deter

mines that a potential or proposed action will not have a significant impact
on the quality of the human environment of the United States or of the

global commons a finding of no significant impact shall be prepared and

notice of its availability published in the Federal Register This document

shall include the environmental assessment or a summary of it and shall

briefly present the reasons why the potential or proposed action not other

wise excluded under 5044 will not have a significant effect on the human

environment and why therefore an environmental impact statement EIS

will not be prepared
b Petitions for review of a finding of no significant impact must be

received by the Commission within ten 10 days from the date of publica
tion of the notice of its availability in the Federal Register The Commission

shall review the petitions and either deny them or order the OEA to

prepare an EIS pursuant to 504 7 The Commission shall within ten

10 days of receipt of the petition serve copies of its order upon all

parties who filed comments concerning the potential or proposed action

or who filed petitions for review

504 7 Environmental impact statements

a General
1 An environmental impact statement EIS shall be prepared by the

OEA when the environmental assessment indicates that a potential or pro

posed action may have a significant impact upon the environment of the

United States or the global commons

2 The EIS process will commence

i For adjudicatory proceedings when the Commission issues an order

of investigation or a complaint is filed

ii For rulemaking or legislative proposals upon issuance of the proposal
by the Commission and

iii For other actions the time the action is noticed in the Federal

Register
3 The major decision points in the EIS process are

i the issuance of an initial decision in those cases assigned to be

heard by an Administrative Law Judge AU and

ii the issuance of the Commission s final decision or report on the

action
4 The EIS shall consider potentially significant impacts upon the quality

of the human environment of the United States and in appropriate cases
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1 The OEA will initially prepare a draft environmental impact statement

DEIS in accordance with 40 CPR Part 1502

2 The DEIS shall be distributed to every party to a Commission pro

ceeding for which it was prepared There will be no fee charged to such

parties One copy per person will also be provided to interested persons

at their request The fee charged such persons shall be that provided in

50343 of this chapter
3 Comments on the DEIS must be received by the Commission within

ten 10 days of the date the Environmental Protection Agency EPA

publishes in the Federal Register notice that the DEIS was filed with

it Sixteen copies shall be submitted as provided in 504 3 a Comments

shall be as specific as possible and may address the adequacy of the

DEIS or the merits of the alternatives discussed in it All comments received

will be made available to the public Extensions of time for commenting
on the DEIS may be granted by the Commission for up to ten 10 days
if good cause is shown

c Final environmental impact statements

1 After receipt of comments on the DEIS the OEA will prepare a

final environmental impact statement PElS pursuant to 40 CPR Part 1502

which shall include a discussion of the possible alternative actions to a

potential or proposed action The PElS will be distributed in the same

manner as specified in paragraph b 2 of this section

2 The PElS shall be prepared prior to the Commission s final decision

and shall be filed with the Secretary Federal Maritime Commission Upon
filing it shall become part of the administrative record

3 For any Commission action which has been assigned to an AU

for evidentiary hearing
i The PElS shall be submitted prior to the close of the record and

ii The AU shall consider the environmental impacts and alternatives

contained in the PElS in preparing the initial decision

4 i For all proposed Commission actions any party may by petition
to the Commission within ten 10 days following EPA s notice in the

Federal Register assert that the PElS contains a substantial and material

error of fact which can only be properly resolved by conducting an evi

dentiary hearing and expressly request that such a hearing be held Other

parties may submit replies to the petition within ten 10 days of its

receipt
ii The Commission may delineate the issue s and refer them to an

AU for expedited resolution or may elect to refer the petition to an

AU for consideration

iii The AU shall make findings of fact on the issue s and shall

certify such findings to the Commission as a supplement to the FEIS

To the extent that such findings differ from the PElS it shall be modified

by the supplement
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iv Discovery may be granted by the AU on a showing of good cause

and if granted shall proceed on an expedited basis

504 8 Record of decision
The Commission shall consider each alternative described in the PElS

in its decisionmaking and review process At the time of its final report
or order the Commission shall prepare a record of decision pursuant to

40 CFR 1505 2

504 9 Information required by the Commission
a Upon request of OEA a person filing a complaint protest petition

or agreement requesting Commission action shall submit to OEA no later
than ten 10 days from the date of the request a statement setting forth
in detail the impact of the requested Commission action on the quality
of the human environment if such requested action will

1 Alter cargo routing patterns between ports or change modes of trans

portation
2 Change rates or services for recyclables
3 Change the type capacity or number of vessels employed in a specific

trade or

4 Alter terminal or port facilities
b The statement submitted shall to the fullest extent possible include
1 The probable impact of the requested Commission action on the

environment e g the use of energy or natural resources the effect on

air noise or water pollution compared to the environmental impact created
by existing uses in the area affected by it

2 Any adverse environmental effects which cannot be avoided if the
Commission were to take or adopt the requested action and

3 Any alternatives to the requested Commission action
c If environmental impacts either adverse or beneficial are alleged

they should be sufficiently identified and quantified to permit meaningful
review Individuals may contact the OEA for informal assistance in prepar
ing this statement The OEA shall independently evaluate the information
submitted and shall be responsible for assuring its accuracy if used by
it in the preparation of an environmental assessment or EIS

d In all cases the OEA may request every common carrier by water

or marine terminal operator or any officer agent or employee thereof
as well as all parties to proceedings before the Commission to submit
within ten 10 days of such request all material information necessary
to comply with NEPA and this part Information not produced in response
to an informal request may be obtained by the Commission pursuant to
section 21 of the Shipping Act 1916 or section 15 of the Shipping Act

of 1984

504 10 Time constraints on final administrative actions
No decision on a proposed action shall be made or recorded by the

Commission until the later of the following dates unless reduced pursuant
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to 40 CFR 1506 10 d or unless required by a statutorily prescribed deadline
on the Commission action

a Forty 40 days after EPA s publication of the notice described in
504 7 b for a DEIS or

b Ten 10 days after publication ofEPA s notice for an PElS

504 91 OMB control numbers assigned pursuant to the Paperwork Reduc
tion Act

This section displays the control number assigned to information collec
tion requirements of the Commission in this part by the Office of Manage
ment and Budget pursuant to the Paperwork Reduction Act of 1980 Pub
L 96511 The Commission intends that this section comply with the
requirements of section 3507 f of the Paperwork Reduction Act which
requires that agencies display a current control number assigned by the
Director of the Office of Management and Budget OMB for each agency
information collection requirement

Section
Current

OMB Con
trol No

504 4 through 504 7

504 9
30720035

30720035
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46 CFR PART 505

COMPROMISE ASSESSMENT SETTLEMENT AND COLLECTION OF

CIVIL PENALTIES

Sec
505 1 Purpose and scope
505 2 Definitions

505 3 Assessment of civil penalties procedure criteria for determining
amount limitations relation to compromise

5054 Compromise of penalties relation to assessment proceedings
505 5 Payment of penalty method default

Appendix A Example of Compromise Agreement to be used under 46
CFR 5054

Appendix B Example of Promissory Note to be used under 46 CPR
505 5

AUTHORITY 5 U S C 552 553 secs 32 and 43 of the Shipping
Act 1916 46 U S C app 831 and 841a secs 10 11 13 and 17 of
the Shipping Act of 1984 46 U S c app 1709 1710 1712 and 1716

505 1 Purpose and scope
The purpose of this part is to implement the statutory provisions of

section 32 of the Shipping Act 1916 and section 13 of the Shipping
Act of 1984 by establishing rules and regulations governing the com

promise assessment settlement and collection of civil penalties arising
under certain designated provisions of the Shipping Act 1916 the Inter
coastal Shipping Act 1933 the Shipping Act of 1984 andor any order
rule or regulation except for procedural rules and regulations contained
in part 502 of this chapter issued or made by the Commission in the
exercise of its powers duties and functions under those statutes

505 2 Definitions

For the purposes of this part
a Assessment means the imposition of a civil penalty by order of

the Commission after a formal docketed proceeding
b Commission means the Federal Maritime Commission

c Compromise means the process whereby a civil penalty for a

violation is agreed upon by the respondent and the Commission outside
of a formal docketed proceeding

d Person includes individuals corporations partnerships and associa
tions existing under or authorized by the laws of the United States or

of a foreign country
e Respondent means any person charged with a violation

27 F M C 315



316 FEDERAL MARITIME COMMISSION

f Settlement means the process whereby a civil penalty or other

disposition of the case for a violation is agreed to in a formal docketed

proceeding instituted by order of the Commission

g Violation includes any violation of sections 14 through 21 except
section 16 First and Third of the Shipping Act 1916 section 2 of the

Intercoastal Shipping Act 1933 any provision of the Shipping Act of

1984 andor any order rule or regulation except for procedural rules

and regulations contained in part 502 of this chapter issued or made

by the Commission in the exercise of its powers duties and functions

under the Shipping Act 1916 the Intercoastal Shipping Act 1933 or

the Shipping Act of 1984

h Words in the plural form shall include the singular and vice versa

and words importing the masculine gender shall include the feminine and

vice versa The terms includes and including do not exclude matters

not listed but which are in the same general class The word and

includes or except where specifically stated or where the context requires
otherwise

5053 Assessment of civil penalties procedure criteria for determining
amount limitations relation to compromise

a Procedure for assessment of penalty The Commission may assess

a civil penalty only after notice and opportunity for a hearing under section

22 of the Shipping Act 1916 or sections 11 and 13 of the Shipping
Act of 1984 The proceeding including settlement negotiations shall be

governed by the Commission s Rules of Practice and Procedure in Part

502 of this Chapter All settlements must be approved by the Presiding
Officer The full text of any settlement must be included in the final

order of the Commission

b Criteria for determining amount ofpenalty In determining the amount

of any penalties assessed the Commission shall take into account the nature

circumstances extent and gravity of the violation committed and the policies
for deterrence and future compliance with the Commission s rules and

regulations and the applicable statutes The Commission shall also consider
the respondent s degree of culpability history of prior offenses ability
to pay and such other matters as justice requires

c Limitations relation to compromise When the Commission in its

discretion determines that policy justice or other circumstances warrant

a civil penalty assessment proceeding may be instituted at any time for

any violation which occurred within five years prior to the issuance of

the order of investigation A proceeding may also be instituted at any

time after the initiation of informal compromise procedures except where

a compromise agreement for the same violations under the compromise
procedures has become effective under 5054e
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5054 Compromise of penalties relation to assessment proceedings
a Scope Except in pending assessment proceedings provided for in

5053 the Commission when it has reason to believe a violation has

occurred may invoke the informal compromise procedures of this section

b Notice When the Commission considers it appropriate to afford an

opportunity for the compromise of a civil penalty it will except where
circumstances render it unnecessary send a registered or certified demand
letter to the respondent describing specific violation s on which the claim
is based including the particular facts dates and other elements necessary
for the respondent to identify the specific conduct constituting the alleged
violation the amount of the penalty demanded and the names of Commis
sion personnel with whom the demand may be discussed if the person
desires to compromise the penalty The demand shall also include the
deadlines for the institution and completion of compromise negotiations
and the consequences of failure to compromise

c Request for compromise Any person receiving a demand provided
for in paragraph b of this section may within the time specified deny
the violation or submit matters explaining mitigating or showing extenuat

ing circumstances as well as make voluntary disclosures of information

and documents
d Criteria for compromise In addition to the factors set forth in

5053 b in compromising a penalty claim the Commission may consider

litigative probabilities the cost of collecting the claim and enforcement

policy
e Disposition ofclaims in compromise procedures
I When the penalty is compromised such compromise will be made

conditional upon the full payment of the compromised amount upon such

terms and conditions as may be allowed

2 When a penalty is compromised and the respondent agrees to settle

for that amount a compromise agreement shall be executed One example
of such a compromise agreement is set forth as Appendix A to this part
This agreement after reciting the nature of the claim will include a state

ment evidencing the respondent s agreement to the compromise of the

Commission s penalty claim for the amount set forth in the agreement
and will also embody an approval and acceptance provision which is to

be signed by the appropriate Commission official Upon compromise of

the penalty in the agreed amount a copy of the executed agreement shall

be furnished to the respondent
3 Upon completion of the compromise the Commission may issue

a public notice thereof the terms and language of which are not subject
to negotiation
f Relation to assessment proceedings Except by order of the Commis

sion no compromise procedure shall be initiated or continued after institu

tion of a Commission assessment proceeding directed to the same violations

Any offer of compromise submitted by the respondent pursuant to this
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section shall be deemed to have been furnished by the respondent without

prejudice and shall not be used against the respondent in any proceeding
g Delegation of compromise authority The compromise authority set

forth in this part is delegated to the Director Bureau of Hearing Counsel

505 5 Payment of penalty method default

a Method Payment of penalties by the respondent shall be made by
I A bank cashier s check or other instrument acceptable to the Commis

sion
2 Regular installments with interest where appropriate by check or

other instrument acceptable to the Commission after the execution of a

promissory note containing a confess judgment agreement Appendix B

or

3 A combination of the above alternatives

b All checks or other instruments submitted in payment of claims

shall be made payable to the Federal Maritime Commission

c Default in payment Where a respondent fails or refuses to pay
a penalty properly assessed under 505 3 or compromised and agreed
to under 5054 appropriate collection efforts will be made by the Commis

sion including but not limited to referral to the Department of Justice

for collection Where such a defaulting respondent is a licensed freight
forwarder such a default may also be grounds for revocation or suspension
of the respondent s license after notice and opportunity for hearing unless

such notice and hearing have been waived by the respondent in writing
NOTE This part does not contain any collection of information requests

or requirements within the meaning of the Paperwork Reduction Act of

1980 Pub L 96511
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APPENDIX A EXAMPLE OF COMPROMISE AGREEMENT TO BE

USED UNDER 46 CPR 5054

COMPROMISE AGREEMENT

FMC FILE NO

This Agreement is entered into between

1 The Federal Maritime Commission and

2 hereinafter referred to as respondent
WHEREAS the Commission is considering the institution of an assess

ment proceeding against respondent for the recovery of civil penalties pro
vided under the Act for

alleged violation s of Section s

WHEREAS this course of action is the result of practices believed

by the Commission to have been engaged in by respondent to wit

WHEREAS Section of the Act

authorizes the Commission to collect and compromise civil

penalties arising from the alleged violation s set forth and described above

and
WHEREAS the respondent has terminated the practices which are the

basis of the alleged violation s set forth herein and has instituted and
indicated its willingness to maintain measures designed to eliminate discour

age and prevent these practices by respondent or its officers employees
and agents

NOW THEREFORE in consideration of the premises herein and in

compromise of all civil penalties arising from the violation s set forth

and described herein that may have occurred between date and date

the undersigned respondent herewith tenders to the Federal Maritime Com

mission a bank cashier s check in the sum of upon the

following terms of settlement
1 Upon acceptance of this agreement of settlement in writing by the

Director of the Bureau of Hearing Counsel of the Federal Maritime Commis

sion this instrument shall forever bar the commencement or institution

of any assessment proceeding or other claims for recovery of civil penalties
from respondent arising from the alleged violations set forth and described

herein that have been disclosed by respondent to the Commission and

that occurred between date and date

2 The undersigned voluntarily signs this instrument and states that no

promises or representations have been made to the respondent other than

the agreements and consideration herein expressed
3 It is expressly understood and agreed that this agreement is not to

be construed as an admission of guilt by undersigned respondent to the

alleged violations set forth above
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4 Insofar as this agreement may be inconsistent with Commission proce

dures for compromise and settlement of violations the parties hereby waive

application of such procedures

By
Title

Date

Approval and Acceptance

The above Terms and Conditions and Amount of Consideration are hereby
Approved and Accepted

By the Federal Maritime Commission

Hearing Counsel

Director Bureau ofHearing Counsel

Date
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APPENDIX B EXAMPLE OF PROMISSORY NOTE TO BE USED

UNDER 46 CFR 5055

PROMISSORY NOTE CONTAINING AGREEMENT FOR JUDGMENT

FMC FILE NO

For value received promises to pay to the Fed

eral Maritime Commission the Commission the principal sum of
to be paid at the offices of the Commis

sion in Washington D C by bank cashier s or certified check in the

following installments

within months of execution of
the settlement agreement by the Director of the Bureau ofHearing Counsel

within months of execution
of the agreement

Further payments if necessary

In addition to the principal amount payable hereunder interest on the

unpaid balance thereof shall be paid with each installment Such interest
shall accrue from the date of this execution of this Promissory Note by
the Director of the Bureau of Hearing Counsel and be computed at the
rate of r percent per annum

If any payment of principal or interest shall remain unpaid for a period
of ten 10 days after becoming due and payable the entire unpaid principal
amount of this Promissory Note together with interest thereon shall become

immediately due and payable at the option of the Commission without
demand or notice said demand and notice being hereby expressly waived

If a default shall occur in the payment of principal or interest under

this Promissory Note Respondent does hereby authorize and empower
any U S attorney any of its assistants or any attorney of any court of
record Federal or State to appear for him or her and to enter and confess

judgment against Respondent for the entire unpaid principal amount of
this Promissory Note together with interest in any court of record Federal
or State to waive the issuance and service of process upon Respondent
in any suit on this Promissory Note to waive any venue requirement
in such suit to release all errors which may intervene in entering such

judgment or in issuing any execution thereon and to consent to immediate
execution on said judgment

Respondent hereby ratifies and confirms all that said attorney may

do by virtue thereof

This Promissory Note may be prepaid in whole or in part by Respondent
by bank cashier s or certified check at any time provided that accrued
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interest on the principal amount prepaid shall be paid at the time of the
prepayment

By
Title

Date
I

I
I By the Commission

S FRANCIS C HURNEY

Secretary

1
J

I

I

j

27 F MC



FEDERAL MARITIME COMMISSION

46 CFR PART 580 FORMERLY PART 536

DOCKET NOS 8421 8423 AND 8424

SERVICE CONTRACTS LOYALTY CONTRACTS AND PUBLISHING

AND FILING OF TARIFFS BY COMMON CARRIERS IN THE

FOREIGN COMMERCE OF THE UNITED STATES

ACTION

SUMMARY

November 9 1984

Final Rule

This Final Rule implements those provisions of the Ship
ping Act of 1984 which relate to the areas of 1 service
contracts 2 loyalty contracts and 3 general tariff

filing requirements It amends and supersedes three pre
viously published Interim Rules in these subject areas

and consolidates them into one Final Rule

Effective December 15 1984DATES

SUPPLEMENTARY INFORMATION The Shipping Act of 1984 Public
Law 98 237 98 Stat 67 46 U S c app 1701 1720 the Act or 1984
Act was enacted on March 20 1984 and became effective 90 days later
on June 18 1984 It significantly alters the statutory scheme which pre

viously governed the oceanborne foreign commerce of the United States

the Shipping Act 1916 46 U S C app 801 et seq the 1916 Act

As a result of these changes the Commission determined that it would

be necessary to promulgate rules to implement several provisions of the
Act including inter alia those relating to 1 service contracts and time
volume rates 2 loyalty contracts and 3 general tariff filing requirements

The Commission initially issued three Interim Rules covering these sub

jects pursuant to the authority given it by section 17 of the Act Docket

No 8421 26 F M C 640 service contracts and time volume rates Dock

et No 8423 26 F M C 659 loyalty contracts and Docket No 84

24 26 F MC 663 other foreign tariff regulations These Interim Rules

also requested comments by the public and as a result were commented

on by many diverse interests The Commission is now issuing Final Rules

in these three proceedings However since they all relate to the general
of area of tariffs and are all to be contained in a new Part 580 of the

Code they are consolidated in this Rule and Part 580 is published in

its entirety The comments to the Interim Rules will nonetheless be consid

ered separately and therefore the remainder of this discussion will be

divided as follows
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Part I SERVICE CONTRACTS AND TIMEVOLUME RATES

Sections 580 7 and 580 12

Docket No 8421

Part II LOYALTY CONTRACTS

Section 580 16
Docket No 8423

Part III FOREIGN TARIFF FILING REGULATIONSGENERAL
Sections 580 0 to 580 6 580 8 to 58011 580 13 to 580 15

Docket No 8424

I SERVICE CONTRACTS AND TIME VOLUME RATESDOCKET NO

84 21 Sections 580 7 and 580 12

The Commission initiated Docket No 8421 on May 3 1984 by publish
ing an Interim Rule 49 F R 18849 to implement certain provisions
of the 1984 Act relating to service contracts and timevolume rates Inter

ested persons were given 90 days to comment on the rule In addition

the Commission indicated that concerned individuals could file comments

prior to the effective date of the Interim Rule June 18 1984 if they
perceived serious difficulties with it The Commission subsequently modified

the Interim Rule on June 14 1984 in response to these emergency com

ments and solicited additional final comments by August 1 1984 49 FR

24701
The Commission received 17 additional final comments on the Interim

Rule Commenting parties or groups of parties are 1 Port of Oakland

2 National Maritime Council 3 Sea Land Service Inc 4 Tobacco

Association of the United States 5 Matson Navigation Company Inc

6 The Journal of Commerce 7 Chemical Manufacturers Association

CMA 8 EI du Pont de Nemours and Company DuPont 9 United

States Department of Transportation DOT 10 NPS International 11
International Association of NVOCCs IANVOCC 12 Inter American

Freight Conference 13 U S Atlantic Gulf Australia New Zealand Con

ference IberianU S North Atlantic Westbound Freight Conference Greece

U S Atlantic Rate Agreement Italy South France South Spain Portugal
U S Gulf and the Island of Puerto Rico Med Gult conference Mediterra

nean North Pacific Coast Freight Conference the 8900 Lines The West

Coast of Italy Sicilian and Adriatic PortsNorth Atlantic Range Conference

and Marseilles North Atlantic U S A Freight Cdnference North Atlantic

Conferences 14 Pacific Coast European Conference Latin AmericaPa

cific Coast Steamship Conference and Pacific Coast River Plate Brazil

Conference pacific Coast ConferenceS 15 Trans Pacific Freight Con

ference of JapanKorea JapanKorea Atlantic and Gulf Freight Conference

Trans Pacific Freight Conference Trans Pacific Freight Conference Hong
Kong New York Freight Bureau and Philippines North America Con

ference Trans Pacific Conferences 16 Pacific Westbound Conference

Far East Conference Pacific Straits Conference and Pacific Indonesian

j
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Conference Far East Conferences and 17 North Atlantic United King
dom Freight Conference North Atlantic French Atlantic Freight Conference

North Atlantic Continental Freight Conference North Atlantic Baltic Freight
Conference Scandinavia Baltic U S North Atlantic Westbound Freight Con

ference Continental North Atlantic Westbound Freight Conference North

Atlantic Westbound Freight Association United Kingdom U S A Gulf

Westbound Rate Agreement Continental U S Gulf Freight Association

Gulf United Kingdom Conference Gulf European Freight Association North

Europe U S South Atlantic Rate Agreement and U S South Atlantic

Europe Rate Agreement North European Conferences or NEC
The following is a section by section summary of the various comments

received and the Commission s disposition of them Any comment not

directly addressed here has nonetheless been fully considered by the Com

mission In addition the Commission has taken this opportunity to make

minor editorial changes in the Final Rule for the sake of greater clarity

I 5807 a Definitions
Section 5807 al Contract Party

Section 580 7 a l of the Interim Rule defines contract party as a

party signing a contract as shipper or ocean common carrier and any
related entity who may engage in the shipment of commodities in

the trade covered by the contract The Inter American Freight Conference

believes that only entities who have actually signed a service contract

should be considered contract parties and the North European Conferences

suggest that all entities with any remote interest in the contract or relation

to the contract signatories be specifically named in the contract CMA

suggests revisions which would allow less than the entire membership of

an organization to enter into a contract

The Commission has revised the definition of contract party originally
proposed in part to resolve these comments While the designation of

contract parties is not an essential term subject to public disclosure under

the Act the Commission believes that all parties able to take advantage
of the contract must be named in the contract itself This will allow the

Commission to determine which shipments by a carrier are covered by
a contract and therefore entitled to a contract rate and which must be

charged the tariff rate Without such disclosure it would be virtually impos
sible to enforce the tariff adherence requirements of the Act Accordingly
the Rule has been revised to require that all persons or entities entitled

to receive or authorized to offer the service contracts non tariff rates be

expressly named in the contract as contract parties
The Commission has also taken this opportunity to amend the definition

of contract party to take into account the fluctuating membership which

may occur in a shippers association The revision accomplishes this by
considering any member of a shippers association regardless of whether
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it joined or left the association during the course of the contract to be

a contract party without having to be specifically named in the contract

Section 580 7a 2 Geographic Area

Section 580 7 a 2 of the Interim Rule defines geographic area as

the general location from which or to which the contract cargo will

move in intermodal service

The Inter American Freight Conference and the North Atlantic Con

ferences contend that the Commission lacks the authority to require the

application of a service contract to any location not actually agreed to

by the contract parties a result which they believe occurs when this defini

tion is applied to the contract filing requirements of section 580 7b The

North European Conferences argue that only the concise statement of essen

tial terms and not the service contract itself is required by statute to

include a reference to geographic areas

The Commission does not believe that anything in these comments re

quires it to alter its definition of geographic area It is taken directly
from language contained in the legislative history to the Act See S Rep
No 3 98th Cong 1st Sess 31 1983 The confusion which has arisen

over its use in the Interim Rule derives from the fact that though it

was only intended to apply to the statement of essential terms it might
also have applied to the contract itself

Section 580 7 b requires service contracts filed with the Commission

to state among other things the essential terms Section 580 7 g 2

requires the essential terms to include the origin and destination

port ranges in the case of port to port movements and the origin and

destination geographic areas in the case of through intermodal movements

Taken together in conjunction with the definition of geographic area

these sections could be read to require a broader statement of scope in

the service contract than had been actually agreed to by the parties To

clarify this situation section 580 7 is amended in paragraph b 3 ii to

provide that in the context of the contract filing requirements the contract

need only reflect the actual locations agreed to by the contract parties
However as indicated above the statement of essential terms must be

set forth in terms of geographic areas for through intermodal movements

The description of the geographic area in the statement of essential terms

may within reason be as broad or as narrow as the parties desire Depend
ing on the circumstances geographic areas might be stated in terms

of counties regions states counties cities or zip codes The propriety
of any particular geographic area description contained in an essential terms

publication in the initial stages of the implementation of this Final Rule

will have to be determined on an ad hoc basis As further experience
is gained in this area section 580 7 may be further amended to reflect

the operational realities of this new commercial practice
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Section 5807 a 3 Port Range

Comments similar to those discussed above in terms of geographic
area were also received concerning the definition of port range The
commenters again assume that the Commission is attempting to impose
a broader scope on a service contract than that which may be intended

by the contract parties The amendment to section 580 7 b 3 ii discussed

above should alleviate these concerns at least with respect to the contract

filing requirement The Commission continues to believe however that

the statement of essential terms must be in terms of port ranges in

the case of port to port movements and that in certain instances this may
result in a broader scope than that stated in the contract This is nonetheless

consistent with the Congressional intent referenced above

Section 5807 a 4 Service Contract

DuPont proposes that the definition of service contract include a state

ment that they are contract carriage arrangements and not common carriage
The Northern European Conferences suggest that the definition allow for

a fixed portion of a shipper s cargoes and provide antitrust immunity
for such arrangements

The definition of service contract in the Interim Rule is taken directly
from the Act and will not be modified In any event DuPont s suggestion
would not appear to be legally feasible because the Acts service contract

concept appears to contain elements of common carriage
NEC s suggestion would in effect convert a service contract to a loy

alty contract as that term is defined by the Act 46 D S C app 1702 14

It would be inconsistent with Congress treatment of loyalty contracts else

where in the Act 46 D S C app 1709b 9 and will not therefore be

adopted
Section 5807 aX5 Shipper

The definition of shipper is also derived directly from the Act and

will be retained We will however accommodate the suggestion of the

inter American Freight Conference and include a definition of shippers
association in the Final Rule for purposes of consistency
Section 5807 a 6 TimeVolume Rate

Section 580 7 a 6 of the Interim Rule defines a time volume rate

as a freight rate published in a tariff which must vary with the volume

of cargo offered or freight revenues received over a specified period of

time
The North European Conferences express concern over use of the words

must vary which they interpret as meaning that a time volume rate

must vary internally i e it must be offered on a sliding scale and if

it merely varies from other tariff rates only in that it is based on a

volume of cargo over time it is subject to rejection In addition noting
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that the word freight is not used in the Act they state that the Commis

sion has not offered any reason for making a distinction between freight
rates and rates The Inter American Freight Conference offers an alter

native definition for time volume rate and also suggests that it and

section 580 71 which relates to the use of time volume rates be moved

to the tariff filing sections of Part 580

The Commission agrees with this latter point and is redesignating Interim

Rule sections 580 7 a 6 and 580 71 as sections 580 12 a and 580l2 b

respectively in the Final Rule In addition the Commission believes that

the definition proffered by the Inter American Freight Conference may serve

to accommodate NEC s comment and otherwise clarify any ambiguity which

may have been inherent in the Interim rule s defmition of time volume

rate We are therefore adopting it

Section 580 7 bContract Filing Requirements
The North European Conferences suggest that the Commission allow the

optional filing of service contracts involving exempted commodities ref

erenced in section 8 c of the Act While there does not appear to be

any legal barrier to allowing the filing of service contracts involving exempt
ed commodities on an optional basis by an individual carrier conferences

authority to enter into and file such contracts is not as clear The issue

is whether Congress exemption of certain commodities precludes concerted

rate action on those commodities with or witboutantitrust immunity That
issue will be made the subject of a separate proceeding At this point
conferences may file service contracts on exempt commodities at their

option However this is permitted without prejudice to any subsequent
Commission determination of the legality of such practices

Permitting such contracts to be filed but then exempting them from

the otherwise applicable regulatory requirements could however lead to

discrimination between similarly situated shippers and allow potential abuse

of the filing and publication process Therefore although the Commission

will permit the optional filing of exempted commodity contracts the Final

Rule is amended to make it clear that all other regulatory requirements
applicable to non exempt service contracts will apply to such filings

As mentioned above in the context of geographic area and port
range section 580 7b will also be modified to make clear that the

only locations which must be included in the service contract are those

actually agreed upon by the contracting parties
We have also modified the numbering system to be used in the filing

of service contracts These changes will enable the Commission to more

properly fulfill its responsibilities under the Act The Final Rule will require
that the filing carrier or conference assign each service contract a unique
number bearing the prefix SC and reference the applicable essential
terms publication and the specific set of essential terms which are

to be identified by the prefix ET within the identified publication
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This was done for two purposes to permit potential shippers to accurately
identify the specific set of essential terms in which they may have
an interest and to enable the Commission to distinguish among several
contracts with the identical essential terms

Section 580 7b 5 of the Interim Rule requires that carriers and con

ferences identify in each service contract the shipment records which
will be maintained to support the contract The North Atlantic Conferences
contend that the maintenance of shipment records for service contracts

is inequitable because the requirement is imposed only on shipments mov

ing under service contracts We believe the record maintenance requirement
is necessary to the effective and efficient administration and enforcement
of the service contract system If the need arises these records will enable
the Commission to ascertain whether a particular contract has been used
as a device to rebate or grant other unlawful rates or concessions This

requirement should serve to provide valuable competitive safeguards to

both carriers and shippers In addition it does not appear to be particularly
burdensome to the carriers The Commission s previous regulations applica
ble to time volume contracts contained a similar requirement which was

promulgated to assure that records would be available to verify that the

terms of the contract were met It did not appear to cause any particular
difficulties in practice

If any burden exists with respect to the maintenance of records it more

likely arises from the related requirement that such records be maintained

by a U S resident agent This is discussed below in the context of section

580 7 k

Section 5807 cConfidentiality

The North European Conferences submit that service contract amendments

should be afforded the same confidential treatment as service contracts

and that section 580 7 c should be amended accordingly The Commission

notes that to the extent a contract amendment alters an essential term

of a service contract it would not be permitted under paragraph d i
of this section Amendments to non consequential terms of a service contract

are permissible and should be filed with the Commission for informational

purposes The Commission will accord such amendments the same confiden

tial treatment which the original contract received Section 580 7 c has

been revised to make this clear

Section 5807 dContract Amendments

Section 580 7 d states that amendments to service contracts will be

treated as new contracts for the purposes of the filing and publication
requirements In addition this section provides that no new contract may

retroactively modify the terms or effects of a previously filed contract

DuPont and CMA propose that only amendments to the essential terms

of a service contract be considered new contracts They further suggest
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that the reference to publication requirements should be changed to

availability requirements to avoid any confusion with general tariff con

cepts and to more closely track the language of the Act In addition

CMA proposes a change to clarify that contract amendments do not termi

nate the original contract

The North European Conferences express difficulty in understanding the

basis for section 580 7 d which they believe serves to restrict service

contract amendments They nonetheless offer changes in the wording of

the section to ameliorate what they perceive to be detrimental consequences
of the Interim Rule

In light of these comments the Commission has made several changes
in section 580 7 d of the Interim Rule In the first place the Commission

agrees that the only modifications to a service contract which should be

of any concern are those which modify an essential term of the contract

Modifications to non essential terms are of little consequence but should

nonetheless be filed with the Commission for informational purposes The

Commission does not believe however that modifications to essential terms

of a service contract should be permitted during the duration of the contract

because they could potentially affect the rights of other similarly situated

shippers For instance if a shipper was unable to meet its cargo volume

commitment under a contract and the parties agreed to lower that amount

during the term of the contract this could discriminate against another

shipper who was not able to take advantage of the contract during its

initial 30 day offering because of the volume of cargo originally required
to be committed but who could have done so under the lower minimum

Also the contract parties could agree to alter the geographic areas or

port ranges covered by the contract thereby including similarly situated

shippers who were not included under the original contract These situations

could be exacerbated if the non contract shipper had already shipped all

or a substantial portion of its cargo prior to the time of the modifications

and is therefore no longer able to take advantage of the altered terms

The Commission has concluded that the best approach to avoid such situa

tions is to prohibit any modification to an essential term during the term

of the contract

The parties remain free however to mutually agree to terminate the
contract at any time during its term If they take such action and the

minimum quantity has not been met the cargo previously carried under

the contract must be rerated according to the otherwise applicable tariff

rates in effect at the time of the shipments unless the contract provides
a different procedure This procedure would be similar to the carrier s

or conference s basic measure of damages if the shipper did not meet

the quantity term of the contract and there was no mutually agreed termi

nation Section 580 7 d iii further recognizes however that the contracting
parties may pursuant to section 5807 g 2 vii set forth in their initial
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contract specific terms to govern situations in which the volume require
ment may not be met

Section 5807 e Transmittal ofService Contracts

DuPont suggests that the Interim Rule be amended to allow carriers

and conferences to annotate the inner envelope containing the service

contract for the purpose of identifying the number assigned to the cor

responding statement of essential terms This would allegedly obviate the

need to compare the contract with the filed essential terms

While the Commission has made certain amendments in this provision
it did so in order to clarify and streamline the administrative processing
of service contracts and related statements of essential terms However

contracts must still be compared with filed essential terms to ensure that

the statement of essential terms contains a concise statement of all of

the essential terms of the contract s The Commission cannot rely on

representations on an envelope to meet its statutory responsibilities
The Final Rule will protect the contents of each envelope containing

a service contract by limiting the amount of information on such envelope
to the statement This Envelope Contains a Confidential Service Contract

The Commission cannot maintain the confidentiality of any contract trans

mitted by any other procedure If a filing party fails to utilize the specific
procedures contained in this section the confidentiality of the contract

could inadvertently be compromised
Section 5807jReturn of Contracts

Section 580 7 f of the Interim Rule permits the Commission to return

a service contract if its provisions are not substantiated by reference to

its statement of essential terms In addition section 580 7j of the Interim

Rule allows the rejection of a statement of essential terms which fails

to conform to any of the requirements of the Rule

As an initial matter the North European Conferences question the Com

mission s authority to return or reject service contract filings lacking express
statutory authority to do so We believe that a carefully circumscribed

return and rejection procedure falls within the ambit of the Act s rulemaking
authority in section 17 because such procedures are necessary for the

enforcement and implementation of section 8 c of the Act Without such

a procedure contracts or statements of essential terms which are contrary

to the Act or the Commission s regulations could remain in effect for

a considerable period of time before being challenged This would not

only subvert the purposes of the service contract provision but would

also substantially affect the rights of similarly situated shippers
The Commission has determined however to treat its return and rejection

procedures in one section for purposes of clarity and uniformity Within

15 days of filing the Commission can return a contract or statement of

essential terms which does not conform to the requirements of paragraph

27 F M C



332 FEDERAL MARITIME COMMISSION

b or g of section 580 7 When it does so the Commission will provide
a written explanation of its reasons Parties then have 15 days to refile

the document and the Commission can then reject it if it continues to

fail to conform This procedure should satisfy various concerns raised by
CMA the Journal of Commerce National Maritime Council North Euro

pean Conferences Trans Pacific Conferences and Pacific Coast Conferences

We have not adopted the recommendation of CMA that the contract

rate should apply to shipments made prior to return or rejection regardless
of whether the contract or statement of essential terms is cured and

refiled The otherwise applicable tariff rate must be charged in such situa

tions where rejected terms or returned contracts are not cured and refiled

Any other procedure would unduly favor contract parties who fail to adhere

to the requirements of the Act to the disadvantage of competing carriers

and shippers and would operate to the detriment of similarly situated ship
pers not fortunate enough to be the first shipper signatory of a contract

The Commission will exercise its return and rejection procedure only
during a limited 15 day review period Moreover this procedure will apply
in situations involving significant deficiencies in contract and essential terms

provisions as suggested by the Inter American Freight Conference

Section 580 7 g Publication ofEssential Terms

Section 5807 g 1

Section 580 7 g I of the Interim Rule requires that the essential terms

of all service contracts be filed with the Commission and be made available

to the general public in tariff format In addition this provision requires
that the essential terms be made available to all shippers or shippers
associations which are similarly situated under the same terms and condi

tions for no less than 30 days from the date of filing
The Inter American Freight Conference proposes that the phrase sched

ule of essential terms be substituted for publication of essential term

and that the heading of section 580 7 g be changed to Essential Terms

It also suggests that the first sentence of section 580 7 g 1 which requires
the essential terms to be filed with the Commission be deleted because

section 580 7h requires a summary of essential terms to be filed with

the Commission and is allegedly more in keeping with the Act s require
ments that a concise statement of essential terms shall be filed with

the Commission

Du Pont would add the words A concise statement of at the beginning
of section 580 7 g 1 This suggested change is intended to reflect the

statutory language quoted above and to distinguish between the concise

statement of essential terms which is available to the general public
and the essential terms themselves which are to be made available

to all similarly situated shippers To the extent possible these suggestions
are incorporated in the final Rule
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The North European Conferences propose that the essential terms publica
tion requirement of section 580 7 g be revised to provide carriers or con

ferences with the option of filing a copy of the underlying service contract

minus the name of the shipper in lieu of a concise statement of its

essential terms NEC further submits that if such an option is exercised

there would be no reason to reject an essential terms filing on the grounds
that it did not include a term essential to the contract

The Commission is not adopting this proposal First section 8 c of

the Act clearly requires that each contract shall be filed with the Commis

sion and at the same time a concise statement of its essential terms

shall be filed with the Commission and made available to the general
public in tariff format Emphasis added This contemplates that initially
two distinct documents are to be submitted to the Commission simulta

neouslyone a contract and the other a summary of the contracts essen

tial terms in tariff format In addition as explained above in the discussion

of geographic areas and port ranges the concise statement of essential

terms may in certain instances be geographically broader than the locations

stated in the contract Lastly a brief summary of essential terms will

be easier for prospective shippers to review and will facilitate the administra

tion of the service contract system generally and the possible future comput
erization of such data To the extent that a service contract meets all

the essential terms format requirements and is appropriately stated in terms

of geographic areas or port ranges it could be submitted minus the ship
per s name in lieu of a statement of essential terms

The Trans Pacific Conferences oppose section 580 7 g lwhich requires
a carrier or conference entering into a service contract to execute a similar

contract under the same essential terms with any and all similarly situated

shippers and shippers associations which approach the carrier or conference

within the first 30 days after the essential terms are filed They contend

that such a requirement is contrary to the Act and impractical under normal

operating conditions They read section 8 c of the Act as mandating merely
that the statement of essential terms must be made available to the general
public and that a copy of those terms must be made separately available

to any shipper similarly situated who specifically requests it They do

not believe however that they are required to accord those identical essen

tial terms to other shippers
The Commission rejects the contention that a carrier or conference which

enters into a service contract has only to provide a copy of its essential

terms to any similarly situated shipper who requests it There is nothing
in our review of the Act or its legislative history which supports this

position Section 8 c makes it clear that carriers must make a concise

statement of essential terms available to the general public but that those

essential terms shall be available to all shippers similarly situated This

latter requirement means more than providing similarly situated shippers
with an opportunity to view a copy of the essential terms If it meant

27 F M C



334 FEDERAL MARITIME COMMISSION

only that it would be redundant given the preceding requirement that

a concise statement of essential terms be made available to the general
public

The House Merchant Marine and Fisheries Committee put the publication
requirement for essential terms in its proper context when it noted

It is hoped that the requirement that a service contract s essential

terms be filed publicly so that those terms are available to all
other shippers who may wish to use them will preserve an impor
tant element of the common carriage concept that the bill is based
on

H R Rep No 53 98th Cong 1st Sess 17 1983
The Commission believes that section 8 c requires a carrier which enters

into a service contract to enter into similar contracts with other similarly
situated shippers if they desire the same essential terms This requires
of course the exercise of sound business judgment on the part of the

carrier However if a carrier chooses to induce business by means of

a service contract it should be prepared to offer the same essential terms

to other similarly situated shippers
The Commission will not attempt here to establish the limits ofa carrier s

or conference s obligations under a service contract Nor will it attempt
to define what constitutes a similarly situated shipper These are matters

which are more appropriately resolved on a case by case basis

Section 580 7 g 2 ivContract Rates

Section 580 7 g 2 iv requires the statement of essential terms to include

the contract rate rates or rate schedule including any additional or other

charges viz surcharges terminal handling charges etc that apply
CMA objects to this provision on the ground that it is an unwarranted

expansion of the statutory term line haul rate which it believes is all

that need be included Whatever the definition of line haul rate may
be and it is not defined in the statute it is clear from the legislative
history that this essential term was meant to encompass all compensation
to be paid under a service contract S Rep No 3 98th Cong 1st
Sess 31 32 1983 The Commission s refinement of the term line

haul rate is thus fully supported and moreover should serve to provide
all shippers the requisite information they will need in order to make

an informed and intelligent decision concerning a service contract

The Commission has modified section 580 7 g 2 iv to incorporate Sea
Land s suggestion that conditions and terms of service or operation or

concessions which in any way affect such rate or charge be disclosed

In addition we have adopted Matson s suggestion that retroactive price
adjustments based on experienced costs be allowed if the method of deter

mining such adjustments is disclosed in advance in the service contract

and the statement of essential terms
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Section 5807 g 2 v Term of Contract

Section 580 7 g 2 v of the Interim Rule requires the statement of essen

tial terms to include the effective date period and expiration date of

the contract The North European Conferences contend that the essential

terms publication need only disclose the term of the contract The

Commission has accepted this suggestion
Section 580 7 g 2 viiiDeviation

Section 580 7 g 2 viii of the Interim Rule requires a clear description
in the statement of essential terms of any circumstances which will permit
deviations from the contract terms CMA views this provision as an unwar

ranted expansion of the essential terms which are specified in the Act

and suggests that it be deleted The North European Conferences object
to subsection viii D which permits other deviations from the terms

of the contract NEC contends that the phrase other deviations is

too vague that the word deviations is incorrectly employed and that

such a catch all provision is unnecessary to carry out the Act

Admittedly section 8 c of the Act does not expressly include a deviation

provision in its list of seven essential terms However the Commission

does not consider its deviation provision section 580 7 g 2 viii to be

an essential term separate and apart from those set forth in the statute

Rather it relates back to those essential terms and states that if they are

subject to change for any reason that fact should be made apparent Any
contractual provision which can alter an essential term based on future

events is a necessary part of the essential term which it affects Any
other interpretation would undermine the purpose for essential terms publi
cation and frustrate the requirement that such terms be made available

to similarly situated shippers The Commission will therefore continue

to require the statement of essential terms to include any deviation that

may affect those terms

Moreover we do not believe that the term other deviations is vague

or uncertain A similar provision was included in the Commission s earlier

time volume rule and apparently engendered no confusion or difficulty
It is intended to be a catch all provision so that the contracting parties
have the maximum amount of flexibility to meet their commercial needs

Section 580 7 h Form and Filing ofEssential Terms

The Journal of Commerce suggests that carriers and conferences be al

lowed to publish essential terms publication for both export and import
trades It believes that such a procedure would make it easier for the

public and interested persons to determine applicable rates The Journal

of Commerce notes that it provides a computerized tariff watching service

which would be better served by separate essential terms publications We

will not adopt its suggestion It is the Commission s intent that a carrier

or conference have only one publication containing its essential terms
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However this publication may be divided by trade areas or any other

way the carriers or conferences see fit Requiring statements of essential

terms to be included in one publication reduces the number of essential
terms publications and minimizes the scope of any inquiry to ascertain
whether a carrier or conference has any essential terms in which a shipping
party might be interested

Section 580 7h 3 requires all essential terms filings to be printed
on yellow paper using black ink The North European Conferences would
amend this provision to provide that the essential terms publication be

legibly printed in black without using yellow paper The yellow paper
requirement was designed to facilitate mail sorting of essential terms publi
cations and thus permit their prompt review The experience gained in

the last 90 days has reinforced our belief that the requirement is workable
and useful It is therefore retained The Commission is however incor

porating the suggestion of NEC concerning clarification of the printing
in black rather than using black ink This will permit the filing

of documents printed other than with black ink e g photocopies
Section 580 7h 5 is amended as suggested by NEC to require cross

references only in the general commodity tariff that applies in the particular
area covered by the essential terms In so doing we reject CMA s sugges
tion that the requirement for cross referencing be repealed altogether Tariff
cross references are necessary for users of tariffs to identify all possible
applicable rates

The Commission is also adding a requirement that the essential terms

of a service contract or contracts be identified by an essential terms number
in the governing essential terms publication rather than a service contract

number Because it is anticipated that numerous contracts may be executed
under the same essential terms it is necessary to differentiate and identify
which contracts correspond to the appropriate essential terms See also
our discussion above on section 580 7b
Section 580 7i Transmittals ofEssential Terms Publications

Section 580 7 i sets forth procedures for the transmittal of concise state
ments of essential terms It is silent however on the timing of such

filings vis a vis the filing of service contracts The Journal of Commerce

suggests the contemporaneous transmittal of a service contract with its
statement of essential terms This approach is consistent with the statutory
language that a concise statement of essential terms be filed with the
Commission at the same time a service contract is filed with the Com
mission The Commission is amending section 580 7 i accordingly
Section 580 7 kResident Agent

Section 580 7 k of the Interim Rule requires every common carrier and
conference to designate a United States resident representative to maintain
contract shipment records for a period of five years from completion of
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each contract The North Atlantic Conferences and the Trans Pacific Con

ferences oppose this provision on the grounds that it is burdensome will
result in duplication and increased costs is not directly supported by the

Act and may conflict with foreign non disclosure statutes The Trans

Pacific Conferences also contend that the Commission already possesses
sufficient means to ensure that service contracts comport with the Act

and that users of service contracts should not be burdened with requirements
not applicable to others They also note that the Commission previously
rejected a proposal to require the maintenance of all self policing records

in the United States Lastly the North Atlantic Conferences recommend

that because of the impact of a U S recordkeeping requirement on inbound

conferences which mainly conduct their shipping transactions abroad the
Commission should if a recordkeeping requirement is retained permit in

bound conferences to designate a representative abroad

The Commission has determined to delete the U S recordkeeping require
ment Experience gained under our prior time volume contract rules which
contained a similar provision does not reveal a compelling necessity for

this requirement at least at this time Its primary purpose was to aid

the Commission in its enforcement efforts However the Commission should
be able to obtain such records through normal processes if needed on

a case by case basis Ifthe Commission encounters any difficulties in obtain

ing such information it will consider reimposing the US recordkeeping
requirement

Carriers and conferences must of course retain whatever records they
deem sufficient to support their contractual arrangements so identified pur
suant to section 580 7 b 3 vi of this Rule and should do so for at

least the five year statute of limitations period contained in section 13 f 2

of the Act However such records need not be maintained in the United

States Section 580 7j of the Final Rule reflects this requirement

Section 5807 1 TimeVolume Rates

As mentioned above this section and the definition of time volume

rate in section 580 7 a 6 will be redesignated sections 580 12 b and

580 12 a respectively
Two commenters object to the advance enrollment requirement whereby

a shipper utilizing a time volume rate must notify the offering carrier prior
to tendering any shipments The Pacific Coast Conferences believe that

such a requirement might preclude multiple level time volume rates which

automatically apply a second tier lower rate once a given volume has

been achieved The North European Conferences contend that the word

enrollment implies that there is only one acceptable method of admin

istering a time volume rate offering They further contend that adequate
notice of shipper participation could be provided by means other than

enrollment
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We do not believe that a notice requirement for a shipper intending
to utilize a timevolume rate is either unwarranted or impractical It is

difficult to conceive how carriers will know when to apply the lower

rate unless informed by the shipper that it intends to use it The Commission
further believes that even with such a requirement multiple level time

volume rates are still feasible assuming some initial notification is provided
The Commission did not intend the word enrollment to serve as a

limitation on the methods by which a shipper can notify a carrier of

its intention to use a time volume rate It is therefore amending section

580 71 now section 580 12b 3 to eliminate any confusion which may
exist

The North European Conferences also object to the requirement that

time volume rates remain in effect without amendment for the term speci
fied They view this requirement as inconsistent with the tariff provisions
of the Act and the Commission s tariff filing rules They concede however

that it would be inappropriate to allow a timevolume tariff filing to be

amended to reduce or terminate the term if it is being used by at least

one shipper
It was not our intention to require a time volume rate offering to remain

in effect in a tariff for the full term if such an offering has not been

accepted by a single shipper However the Commission continues to believe

that once a shipper gives notice that it is tendering cargo under a time

volume rate offering the terms of that offering may not be amended during
the term specified

CMA proposes that the record of a shipper s notice of its intention

to use a timevolume rate should be maintained for at least one year
after the shipper has ceased to use the rate We find this suggestion to

have merit and to impose a minimal burden on the carriers However

in order to be consistent with the retention requirements for service contracts

and the relevant statute of limitations 46 U S C app 1712 f 2 the

Commission is going to impose a five year shipper notice retention require
ment and additionally require that shipment records supporting the time

volume rate be maintained for this period of time

Lastly the Trans Pacific Conferences propose that records supporting
a timevolume rate be identified in a manner similar to that by which

the shipment records regarding service contracts must be identified pursuant
to section 580 7b 5 of the Interim Rule i e that the parties identify
which shipment records will be used to support the contract They believe

that such a requirement will ensure accountability and aid the Commission

in its enforcement efforts

There is merit to placing a similar record identification requirement on

both service contracts and timevolume rates The Commission has there

fore decided to amend its time volume rate provision to require the identi

fication of the shipment records which will be maintained to support applica
tion of a timevolume rate Such an identification can easily be made
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in the context of the time volume rate offering in the carrier or conference

tariff and should impose little burden on shippers or carriers

GENERAL COMMENTS

A Thirty Day Notice

In the preamble to the Interim Rule the Commission suggested the

possibility of requiring a 3D day advance notice requirement for the imple
mentation of service contracts as an alternative to return or rejection of

defective filings after their effective date The ten parties that filed com

ments on this issue were divided as to which method was less disruptive
of commercial arrangements and whether the Commission was authorized

by law to implement such proposals
Neither the 3D day notice procedure nor the rejection procedure is based

upon an express statutory provision Either would have to rely upon the

general rulemaking authority of section 17 of the Act on the basis that

such procedures are necessary to enforce the requirements of section 8 c

One other alternative is to abandon both and rely upon the reactive enforce

ment methods of sections 11 and 13 of the Act Given these alternatives

the Commission has determined that a carefully circumscribed return and

rejection procedure is the best method of ensuring that service contract

filings will meet the requirements of the Act with minimal commercial

disruption
B Minimum Quantity Guidelines

The Tobacco Association recommends that the Commission establish

guidelines on minimum quantities eligible for contract rates to prevent
unreasonable preference being given to anyone industry The Commission

rejects this suggestion First the Commission does not possess the empirical
economic data at this time upon which it could promulgate such guidelines
More importantly such action would appear contrary to the fundamental

Congressional policy underlying the Act that commercial interests be given
maximum flexibility in arriving at their business arrangements Cases of

discrimination can be dealt with on an ad hoc basis Any shipper who

believes it has been unlawfully disadvantaged has remedies under the Act

and may file a complaint with the Commission

C TimeVo ume Contracts

Under the 1916 Act the Commission had permitted the use of time

volume contracts by common carriers by water and had issued regulations
governing their use 46 CFR 536 7 The May 3 1984 Interim Rule contin

ued to permit the use of time volume contracts by common carriers

and separately permitted the use of service contracts by ocean common

carriers This position engendered much opposition from those filing emer

gency comments on that Rule prior to its June 18 effective date In

response to these comments the Commission revised the Interim Rule
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on June 14 1984 to inter alia treat time volume contracts as a form

of service contract No separate provision was made concerning the use

of time volume contracts The net result of this action is that non vessel

operating common carriers NVOCC s or NVO s which do not meet the

definition of ocean common carrier are no longer able to offer time

volume rates on a contractual basis They can however continue to offer

time volume rates in their tariffs pursuant to the June 14 1984 Interim

Rule and section 8b of the Act

Several commenters support this position contending that service con

tracts are the only type of volume contracting authorized by the Act and

that time volume contracts have been subsumed within the concept of service

contract because they implicitly if not explicitly include a carrier service

commitment to carry at least the minimum volume within the contract

period One commenter also notes that NVO s by defmition do not operate
any vessels and therefore are in no position to offer any meaningful
service commitment as a guid pro quo for a volume commitment

IANVOCC and NPS International an NVOCC challenge the Commis

sion s treatment of time volume contracts NPS argues that the Commission

erred in equating timevolume contracts with service contracts because

the former do not contain any service commitments while the latter do

It submits that nothing in the Act requires the Commission to eliminate

NVO time volume contracting and points to the absence of any useful

legislative history on this issue NPS concedes that ultimately this is a

policy issue and not a legal one but contends that policy considerations

support continued time volume contracting by NVO s This commenter con

cludes that the Commission should republish its time volume regulations
previously in effect under the 1916 Act and make them applicable to

both ocean common carriers and NVO s Alternatively NPS suggests that

the Commission could limit the use of time volume contracts to NVO s

The IANVOCC essentially reiterates NPS comments

As noted above the Commission s May 3 Interim Rule treated service

contracts and time volume contracts as separate and distinct forms of volume

contracting but attempted to apply similar regulatory treatment to them

The Commission s June 14 amendment altered this position by treating
time volume contracts as a form of service contract and thereby deleted

any reference to time volume contracts in the Rule This decision was

not made with the purpose of denying to NVO s the ability to offer time

volume contract arrangements Rather it was arrived at because the Com

mission became convinced that what was previously known as a time

volume contract was nothing more than a type of service contract This

decision was further influenced by its conclusion that Congress has only
authorized service contracts and time volume rates under the 1984 Act

Section 8 b of the Act titled Time Volume Rates permits rates in

tariffs to vary with the volume of cargo offered over a specified period
of time Section 8 c titled Service Contracts allows ocean common
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carriers and conferences to enter into service contracts with shippers or

shippers associations Nothing else in the Act expressly authorizes any
other volume arrangements I Nor is there any discussion in the legislative
history of the Act which specifically mentions time volume contracts or
would support the concept of time volume contracts as separate and distinct
from service contracts Thus a reading of the statute and its legislative
history indicates that Congress contemplated but two types of volume ar

rangements time volume rates which are set forth in tariffs and are not

based upon any contractual arrangement between the shipper and carrier
and service contracts which are not filed in tariffs and are based on

reciprocal commitments by both the carrier and the shipper
This position is supported by the language of other provisions of the

Act For instance a shippers association is defined in section 3 24 as

a group of shippers that consolidates or distributes freight on a nonprofit
basis for the members of the group in order to secure carload truckload
or other volume rates or service contracts Emphasis added If Congress
had intended that time volume contracts be offered as a separate category
for volume contracting it would surely have provided shippers associations
the opportunity to avail themselves of such arrangements However under
the definition as written shippers associations would be precluded from
entering into time volume contracts

Sections IOb I through IO b 4 require common carriers to adhere
to the rates and charges in their tariffs and service contracts 2 Time
volume contracts are not separately identified or treated As a result if
time volume contracts were allowed as a separate form of volume contract

ing it is possible that they would not be subject to these constraints
which go to the essence of a common carrier s Obligations to the public

I The Commission s May 3 Interim Rule relied on the definition of loyalty contract section 314 as

an indication that Congress recognized the concept of atime volume contract In view of the other statutory
provisions discussed below the Commission no longer draws this inference Itis important to note however
that section 314 is the only reference in the statute or its legislative history to time volume contracts

That reference in section 314 to a contract based upon time volume rates may be to nothing more than
the arrangement which arises from a time volume rate offering in a tariff In any event whatever Congress
may have meant by a contract based upon time volume rates it was doing so in the context of contracts
offered by ocean common carriers and not NVOs

2Section 100b states in pertinent part
No common carrier either alone or in conjunction with any other person directly or indirectly
may
I charge demand collect or receive greater less ordifferent compensation for the transportation
of property or for any service in connection therewith than the rates and charges that are shown
in its tariffs or service contracts

2 rebate refund or remit in any manner or by any device any portion of its rates except in ac

cordance with its tariffs or service contracts

3 extend ordeny to any person any privilege concession equipment or facility except in accord
ance with its tariffs orservice contracts

4 allow any person to obtain transportation for property at less than the rates or charges estab
lished by the carrier in its tariff or service contract by means of false billing false classification
false weighing false measurement or by any other unjust or unfair device or means Emphasis
added
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Moreover section lOb 6 prohibits any common carrier from engaging
in any unfair or unjustly discriminatory practice in the matter of rates

cargo classifications and cargo space accommodations Likewise section
lO b 1l prohibits any undue or unreasonable preference or advantage to

any particular person locality or description of traffic in any respect what
soever What is notable about both of these provisions is that they contain
an express exception for service contracts This reflects a Congressional
recognition that service contracts would perforce favor some shippers and

might discriminate as to rates or cargo classification or provide distinct

preferences or advantages See H R Rep No 600 98th Cong 2d Sess
40 1984 A similar exception was not made for time volume contracts
which are just as inherently discriminatory This leads us to conclude that

Congress did not contemplate the separate availability of time volume con

tracts under that name Even assuming it did however it is clear that
such contracts would soon run afoul of these proscriptions

It has been argued that the reason a time volume contract is different
from a service contract is that the former contains no service commitment
while the latter does The Commission cannot accept this contention and
moreover believes that its interpretation may explain Congress silence on

the matter of time volume contracts it also considered them subsumed
within the definition of a service contract

Under the Commission s prior time volume rule a time volume rate was

defined as a rate conditioned upon the shipment of a specific or minimum

quantity of cargo over a set period of time implementation of which
is accomplished pursuant to the terms of a time volume contract
46 CPR 536 2 p However any such contract had to provide either explic
itly or implicitly basic service commitments on the carrier s part The
carrier had to provide the space necessary to meet the shipper s volume
commitment and had to continue to operate in the trade for the duration
of the contract If a carrier failed to meet these obligations the shipper
would have a remedy at law for breach of contract Time volume contracts
as previously recognized by the Commission thus fit into the definition
of service contract contained in the 1984 Act Whether explicitly or implic
itly stated it is clear that there were definite carrier service commitments
under a time volume contract There is no meaningful difference between
a service contract and a timevolume contract the latter is simply a sub
category of the former 3

Any contrary conclusion would be inconsistent with Congress treatment
of independent action and its relation to service contracts Congress gave

3While NYO s may have offered timevolume contracts under the Commission s previous rule they had
no actual service to commit since they do not actually operate vessels as ocean common carriers However
that earlier rule had coupled the concept of timevolume rate with timevolume contract a carrier could not
offer one without entering into the other Even though they had no service to commit NVO s were forced
by circumstances to enter into timevolume contracts with shippers The 1984 Act expressly rectifies this
anomaly by permitting timevolume rates by any common carrier including NVO s but restricting service
contracts to ocean common carriers who have the requisite service
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conferences the authority to limit or prohibit the use of service contracts

and also exempted such contracts from the mandatory right of independent
action since they were not required to be filed in tariffs All conference

agreements however had to provide their members independent action

on any rate or service item required to be filed in a tariff on not more

than 10 days notice If the Commission were to permit all common carriers

to offer time volume contracts in lieu of or in competition with service

contracts the situation could arise where carriers through the use of time

volume contracts to which independent action would apply could do indi

rectly what Congress has not authorized them to do directly
The Commission is not unmindful of the concerns raised by NPS and

IANVOCC However the Commission is constrained by the Act and is

in no position to provide solely for NVO s something Congress saw fit

to deny them In any event NVO s still have the option of offering time

volume rates governed by the provisions of this Rule Lastly the Commis

sion notes that even if time volume contracts were permitted it is likely
that NVO s would have difficultly offering them given their implicit service

commitments and the fact that NVOs have by definition no meaningful
service to commit and no control over the underlying carrier s schedules

capacity or services in a particular trade

II LOYALTY CONTRACTSDOCKET NO 84 23 Section 580 16

On May 17 1984 the Commission published an Interim Rule 49 FR

20817 in Docket No 8423 governing loyalty contracts or dual rate

contracts as they were referred to under 1916 Act regulation 46 CFR

Part 538 The purpose of the Interim Rule was to implement section

10 b 9 of the 1984 Act 46 D S C app 1709 b 9 which states that

b No common carrier either alone or in conjunction with any

other person directly or indirectly may

9 use a loyalty contract except in conformity with the antitrust

laws 4

The Interim Rule deleted the Commission s regulations governing dual

rate contracts in 46 CFR Part 538 and added a new provision to the

Commission s tariff filing regulations in 46 CFR Part 536 now 46 CFR

Part 580 reading as follows

4 Loyalty contract is defined in section 314 of the Act and in the Commission s tariff rules at 46

CFR S802 k as

a contract with an ocean common carrier or conference other than a service contract or con

tract based upon time volume rates by which a shipper obtains lower rates by committing all or

afIXed portion of its cargo to that carrier or conference
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536 16 Loyalty Contracts

a A sample of any loyalty contract as defined in this part
must be filed in the applicable tariff together with rules which
set forth the scope and application of the contract system

b Every sample loyalty contract and applicable rule filed for
inclusion in a tariff under paragraph a of this section shall
make specific reference to a Business Review Letter issued pursu
ant to 28 CPR 50 6 indicating no objection to the use of that
contract A copy of the Business Review Letter shall be simulta

neously furnished to the Commission s Director Bureau ofTariffs
Failure to comply with these requirements will result in the rejec
tion of the contract and the applicable rules pursuant to

536 1O d

c The use of any loyalty contract in effect prior to June
18 1984 shall be prohibited after September 18 1984 unless
supported by a Business Review Letter issued pursuant to 28
CPR 50 6 Such Business Review Letter shall be furnished to
the Director Bureau of Tariffs

The Interim Rule became effective on June 18 1984 and interested

persons were provided 60 days to comment on the Rule Prior to the
Interim Rule s effective date emergency comments were received from
Admiral R A Ratti Chemical Manufacturers Association and Trans Pacific

Freight Conference of JapanKorea and JapanKorea Atlantic and Gulf

Freight Conference TPFCJ K The Commission published a response to
the emergency comments on June 14 1984 49 PR 24696 in which
it restated its earlier interpretation of the Act as it applied to loyalty
contracts and affirmed the Interim Rule

Ten additional comments were filed between the effective date of the
Interim Rule and the close of the comment period The Council of European

Japanese National Shipowner s Associations CENSA the National Mari
time Council NMC TPFCJ K and the Gulf Freight Conference and U S
Atlantic GulfAustralia New Zealand Conference et al USA G A
NZ generally oppose the Interim Rule Sea Land Service Inc favors the
Rule with some modifications The Department of Justice DOJ the Depart
ment of Transportation and Coming Glass Works generally support the
Rule as written and the Tobacco Association of United States favors elimi
nation of all loyalty contracts s

USA G A NZ TPFCJ K and CENSA argue that the Commission as

the agency charged with enforcement of the 1984 Act is responsible for

enforcing section 10b 9 They believe that the Commission s reliance
on a Business Review Letter BRL improperly delegates enforcement of
section 1O b 9 to DOJ These parties further submit that the Commission

The suggestion that the Commission abolish all loyalty contracts goes beyond the scope of this rule
making and mOJeover appears contrary to the 1984 Act
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has the necessary expertise to deal with the antitrust issues which will

arise under section IO b 9

USA G A NZ TPFCJ K and CENSA point out that a BRL only states

DOJ s current enforcement intentions and does not determine whether the

proposed activity is contrary to the antitrust laws Accordingly they argue
that by relying on the BRL the Commission is applying the wrong standard
to determine whether carriers and conferences are in compliance with section
1 O b 9

CENSA further contends that carriers and conferences do not have the

burden of proving that they fall within the exception to section IO b 9

Accordingly it believes that the Commission cannot even require carriers
and conference to obtain BRL s before entering into loyalty contracts with

shippers
CENSA and TPFCJ K also submit that the Commission has no summary

tariff rejection authority for substantive violations of the 1984 Act including
a violation of section 1O b 9 They argue therefore that a loyalty contract

may only be rejected after notice and the opportunity for hearing USA G

A NZ TPFCJ K and CENSA interpret the Interim Rule as providing no

appeal from denial of a BRL and no opportunity for hearing under the

procedure contemplated by the Interim Rule Sea Land concurs with these
observations and suggests that carriers and conferences be permitted to

either file a BRL or prove in a hearing that no antitrust violation exists

by use of a particular loyalty contract

In supporting the Interim Rule DOJ argues that the Rule fully comports
with the 1984 Act properly reflects applicable antitrust law and that its

promulgation met all appropriate statutory procedures With respect to the

prospect of its issuance of the BRL s contemplated by the Rule DOJ

advises that

Such a favorable business review will be likely where the Depart
ment is presented with a unilateral loyalty contract involving but

a single carrier that does not possess significant market power
A favorable business review letter will not be issued however

for existing and future loyalty contracts of conferences or groups
of competitors because the Department of Justice does not intend

to issue business review letters supporting collective loyalty con

tracts Footnote omitted

All conference loyalty contracts in existence on June 18 1984 have

now been cancelled This effectively renders moot that portion of the Interim

Rule dealing with contracts in effect prior to that date paragraph C
of the Interim Rule 6 Thus it is appropriate for the Commission to now

60n June 18 1984 there were 34 loyalty contracts on file with and approved by the Commission Thirty
three of these involved conferences of carriers The limited legislative history relating to the loyalty contract

provision in the Act indicates that while loyalty contracts involving a single carrier would probably be law

Continued
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focus on those portions of the Interim Rule that apply to new loyalty
contracts that is contracts filed after June 18 1984 paragraphs a and

b of the Interim Rule

The regulatory scheme pertaining to loyalty contracts filed after June

18 1984 differs in some respects from that applicable to loyalty contracts

existing at the time the 1984 Act became effective In the case of an

existing loyalty contract that was not accompanied by a BRL the Interim

Rule contemplated that the Commission would afford the parties some

form of hearing before terminating the contract7 The same procedure would

not necessarily apply to new loyalty contracts because the Interim Rule

provides that the Commission will reject any loyalty contract that is

not accompanied by a BRL In addition to this procedural distinction

the possible broader antitrust exposure of new loyalty contracts must also

be considered Whatever the antitrust exposure of existing loyalty contracts

may have been the Commission believes for reasons discussed below

that the use of a loyalty contract filed after June 18 1984 may violate

both the antitrust laws 8 and section 10 b 9 of the Act This suggests
that the considerations which prompted the mandatory BRL requirement
for existing loyalty contracts may be different from those applicable to

new loyalty contracts

Therefore the Commission has decided to modify its procedures applica
ble to loyalty contracts by deleting the mandatory Business Review Letter

requirement in the Final Rule Section 580 16 will be modified in paragraph
b to make the filing of a BRL permissive with BRL s creating a presump
tion of legality under section 1Ob 9 of the 1984 Act Paragraph a

of section 580 16 which requires that conferences and carriers reflect in

their tariffs on file with the Commission any loyalty contract system em

ployed is mandated by section 8 a 1 E of the 1984 Act and will be

retained

This amended procedure will leave the Commission free to address the

merits of individual loyalty contracts under section lO b 9 on a case

by case basis upon complaint or its own motion where circumstances war

ful any cQncerted use Qf IQyalty contracts by carriers is likely tQ viQlate the antitrust laws 129 CQng
Rec H812S daily ed Oct 6 1983 statement Qf Rep JQnes

7As was stated in the Supplementary InfQnnatiQn tQ be Interim Rule in addressing the CQncerns expressed
by a CQmmenter that paragraph c Qf the Interim Rule autQmatically tenninated existing CQntracts withQut

QPportunity fQr hearing
The rule simply does nQt provide fQr the autQmatic tenninatiQn Qf IQyalty CQntracts Failure by
the carriers and cQnferences tQ cQmply with the rule WQuld require further actiQn by the CQmmis

siQn under the 1984 Act Such further actiQn WQuld necessarily affQrd the QPportunity fQr any hear

ing required by law
49 FR at 24697
s In mandating BRL s inits Interim Rule theCQmmissiQn explained that

Only the Department Qf Justice which is charged with the enfQrcement Qf the antitrust laws can

provide carriers with SQme assurance that they will nQt be prQsecuted under the antitrust laws fQr
use Qf aIQyalty CQntract

49 FR at 20818 n 2
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rant The result will be to treat section 1O b 9 in the same manner as

any other act prohibited under section 10 9

It has been suggested that the use of a loyalty contract filed after June

18 1984 while required to be in conformity with the antitrust laws

under section 1O b 9 of the 1984 Act is an activity which otherwise

enjoys antitrust immunity by virtue of section 7 a 2 of that Act lO A

review of the legislative history of the 1984 Act suggests otherwise

Section 7 a 3 of H R 1878 as reported out of the House Merchant

Marine and Fisheries Committee and the House Judiciary Committee con

ferred antitrust immunity on

3 any loyalty contract in compliance with section 6 or any
activity pursuant to such loyalty contract

Section 6 to which section 7 a 3 referred set forth the requirements
pertaining to loyalty contracts There was significant disagreement between

the two Committees regarding the contents of section 6 In order to resolve

this dispute the two Committees reached a compromise which resulted

in the deletion of sections 6 and 7 a 3 and the addition of what is

now section 1 O b 9 The following explanation of the deletion of antitrust

immunity was given on the floor of the House of Representative Jones

The compromise eliminates subsection a 3 a provision no longer
needed in view of the broader proscription on the use of loyalty
contracts in section 9 b 9 now 1O b 9

129 Congo Rec H 8125 daily ed Oct 6 1983 statement of Rep Jones

It would appear therefore that Congress intended to subject loyalty
contracts filed after June 18 1984 to both section 1O b 9 of the 1984

Act and the antitrust laws ll Accordingly to construe section 7 a 2 as

conferring antitrust immunity on loyalty contracts could well frustrate the

intent of Congress Moreover if Congress did not intend to impose liability
apart from the antitrust laws there would appear to have been no need

for section 1O b 9 In order to give meaning to section 1O b 9 therefore

As indicated in the Supplementary Information to the Interim Rule substantive provisions of section

10 other than IOb 9 may be applicable to loyalty contracts In Federal Maritime Board v lsbrandtsen

Company Inc
356 U S 481 1958 the Supreme Coun set aside the Board s approval of adual rate system

on the ground that it was a discriminatory and unfair method to stifle outside competition in violation of

the 1916 Act The substantive prohibitions underlying the lsbrandtsen decision have been carried over in one

form or another to the 1984 Act in section 10 While the lsbrandtsen decision led to the 1961 enactment

of section 14b an amendment to the 1916 Act to permit dual rate contracts with Commission approval sec

tion 14b was repealed by section 20 of the 1984 Act 46 U S C app 1719
10 Section 7 a 2 of the 1984 Act 46 U S C app 1706 provides

The antitrust laws do not apply to any activity within the scope of this Act whether

permitted or prohibited by this Act undenaken or entered into with a reasonable basis to conclude

that it is pursuant to an agreement on file with the Commission and in effect when the activity
took place

11 It is possible that shippers may also have antitrust exposure to the extent they are pany to unlawful

loyally arrangements with such carriers
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it would be logical and reasonable to construe it as imposing liability
separate from that imposed by the antitrust laws

III FOREIGN TARIFF REGULATIONS GENERALDOCKET NO 84 24

Sections 580 0 to 580 6 580 8 to 580 11 580 13 to 580 15

On May 23 1984 the Commission issued an Interim Rule in Docket

No 8424 governing the publishing and filing of tariffs by common carriers

in the foreign commerce of the United States to implement the 1984 Act

49 FR 21713 The Interim Rule was to become effective on June 18

1984 and interested persons were permitted to file comments on or before

June 22 1984 In addition persons believing the Interim Rule created

serious problems were urged to bring those concerns to the Commission s

attention in writing for immediate review without prejudice to the right
of any such party to file further comments within the comment period

Thereafter on June 11 1984 the Commission extended the comment

period to July 23 1984 49 FR 24023 Between the May 23 and June

11 notices two carriers filed emergency comments requesting certain

technical amendments to the Interim Rule The Commission acceded to

the requests of those parties and adopted appropriate modifications

Thereafter final comments were filed by 36 parties or groups of parties 12

representing all segments of the maritime community
All of the comments have been carefully considered and many adopted

Several miscellaneous non substantive administrative and technical changes
have been incorporated into the Final Rule without being expressly dis

cussed
Some comments were received concerning sections of 46 CFR 580 which

were not changed by the Interim Rule The revisions to Part 580 that

were made in this proceeding were limited to those required by changes
in law brought about by the enactment of the 1984 Act Accordingly
whatever their merits comments suggesting substantive changes to Part

12 North Atlantic European Conferences NEC GreecelU S Atlantic Rate Agreement lberianlU S North

Atlantic Freight Conference Marseilles North Atlantic U S A Freight Conference Med Gulf Conference

Mediterranean North Pacific Coast Freight Conference U S Atlantic Gulf Australia New Zealand Con

ference and West Coast of Italy Sicilian and Adriatic Ports North Atlantic Range Conference WINAC

Trans Pacific Freight Conference of JapanKorea JapanKorea Atlantic and Gulf Freight Conferences Trans

Pacific Freight Conference Hong Kong New York Freight Bureau and Philippines North America Con

ference Latin America Pacific Coast Steamship Conference North Europe U S Pacific Freight Conference

and Pacific Coast River Plate Brazil Conference and their Member Lines Latampac Chemical Manufactur

ers Association CMA Malson Navigation Company Inc Matson Zim Container Service Inter American

Freight Conference IAFC Sea Land Service Inc Sea Land National Maritime Council NMC

Westwood Shipping Lines Inc Greene Companies International Inc Coordinated Caribbean Transport Inc

Neptune Orient Lines Ltd Box Caribbean Agencies Trinidad Ltd Barber Blue Sea Lines Inc Hanjin Con

tainer Lines Ltd Central Gulf Lines Inc International Tariff Filing Services Inc Transax Data Corpora
tion Norton Lilly Co Inc Maritime Cost and Service Company T M T Shipping Chartering of La

Inc Agents for Deppe Line M G Otero Company Inc Hapag Lloyd Transpacific Service Yellow Freight
International Spartan International Pacific Coast European Conference Latin AmericalPacific Coast Steam

ship Conference Pacific Coast River Plate Brazil Conference Southern Cross Overseas Agency Inc Traffic

Service Bureau Inc Distribution Publications Inc Transmares S A Interocean Express Line Sherwood

Medical Foss Alaska Lines TAT Airfreight Inc and F W Myers Co Inc
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580 not contemplated by the Interim Rule are beyond the scope of this

proceeding and will not be considered Among such comments are NEC s

suggestion to further define the term all or a fixed portion in the loyalty
contract definition section 580 2 k and the recommended expansion
of the open rate definition section 580 2 0 Several other suggested
non substantive style or technical revisions which result in a simplification
or clarification of Part 580 provisions were adopted e g section 58030

exceptions to the single tariff requirement and section 580 2 w 1 elec
tronic tariff filing format exception

Summarized below are the significant suggestions of the commenting
parties These comments together with discussion and disposition are pre
sented sequentially according to the section number they address Any
comments not expressly mentioned herein have either been incorporated
as a technical change without discussion or have been found to be without

merit unwarranted or unnecessary

GENERAL COMMENTS

One of the stated purposes of the 1984 Act is to establish a nondiscrim

inatory regulatory process for the common carriage of goods by water

in the U S foreign commerce These regulations implement the tariff filing
requirements of the Act

Included in section 3 of the Act 46 U S C app 1702 are new and
revised common carrier definitions Common carriers are divided into two

categories ocean common carriers otherwise known as vessel operating
common carriers or VOCC s and non vessel operating common carriers

also known as NVOCC s or NVO s This latter type of carrier was

not previously defined by statute Because the Act makes no distinctions

in the tariff filing responsibilities between VOCC s and NVOCC s parties
should note that the requirements contained in the Final Rule are equally
applicable to both types of common carriers whether they are domiciled

in the United States or in a foreign country
JAPC suggests that the Commission should explicitly state that any ref

erences to a section in Part 536 are amended to refer to the section

with the same suffix number in Part 580

The Commission has adopted IAPC s suggestion to the maximum extent

possible The Interim Rule stated that Part 536 of Title 46 Code of Federal

Regulations was redesignated Part 580 and that all internal references would

be changed accordingly Such changes have now been made and any ref

erences to Part 536 have been deleted

Section 580 1Exemptions and Exclusions

Section 580 1 a

Sections 580 I a exempts bulk cargo forest products recycled metal

scrap waste from tariff filing requirements consistent with the treatment

of those commodities under the Act NEC suggests that this paragraph
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be revised to allow common carriers and conferences to optionally file

rates and charges on those exempted commodities in their tariffs

While there does not appear to be any legal barrier to allowing the

filing of rates and charges on exempted commodities on an optional basis

by an individual carrier conferences authority to do so is not as clear

The issue is whether Congress exemption of certain commodities precludes
concerned rate action on those commodities with or without antitrust immu

nity That issue will be the subject of a separate proceeding At this

point conferences may file rates and charges on exempt commodities

at their option However this is permitted without prejudice to any subse

quent Commission determination of the legality of such practices
However to the extent carriers and conferences elect to file rates and

charges on exempt commodities the Final Rule makes it clear that the

prohibitions of section 10 of the 1984 Act and any other statutory and

or regulatory requirements applicable to non exempt commodities will apply
to such filings
Section 58O 2 efin tions

Section 58O 2 b

CMA urges the Commission to clarify that bulk cargo loaded in LASH

and Seabee barges is included within the definition of bulk cargo This

suggestion is consistent with earlier Commission interpretations and has

accordingly been incorporated into the Final Rule

Section 58O 2 e

NEC notes that the Commission in defining common carrier in section
580 2 e used the term responsibility but used the term liability
in section 580 8b 3 when describing the obligations of common carriers

and requests a clarification of these terms

The definition contained in section 580 2 e reflects the Act s definition
of common carrier There was no intention to create a distinction between

responsibility and liability In the interest of consistency responsibil
ity is substituted for liability in section 580 8 b 3 of the Final Rule

Section 5802 andj
NEe submits that the definitions of joint rates and local rates

in sections 580 2 i and j respectively are inadequate It suggests that

1 both be characterized as ocean rates 2 joint rates be limited
to route combinations resulting from transshipment agreements and 3
the definition of local rates expressly identify the specified types of

prior or subsequent movements which do not alter the rate charged The

purpose of those suggestions is to allow a common carrier to employ
other types of water carriers to perform part of the all water service covered

by its local rates
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The Commission has substantially revised the intermodal tariff filing
requirements of section 580 8 and has reduced the number of definitions

These revisions should eliminate any confusion between joint rates and

local rates Similarly because the definition of local rates can reasonably
be construed as permitting the employment of other water carriers by a

common carrier in establishing an all water route the revisions suggested
by NEC are not required

Section 580 2 k

Transpac IAFC and NEC recommend that the definition of loyalty
contract be revised to track the definition of section 3 14 of the 1984

Act Transpac claims that the Interim Rule could be read to cover forms

of arrangements not includable under the statutory definition

The Commission has modified the definition of loyalty contract in

the Final Rule as suggested by Transpac IAFC and NEe

Section 580 2 p

NEC suggests that the open for public inspection requirement for

tariffs be eliminated entirely It argues that no regulatory or commercial

purpose is served by requiring carriers to maintain tariffs in all of the

places the Interim Rule describes

The Commission is presently giving consideration to the automation of

tariffs If and when tariff publications are automated which would permit
the ready retrieval of information at a variety of locations this requirement
may become unnecessary Until that time however the need to have tariffs

open for public inspection at locations convenient to the tariff user

is the only practical way of implementing the publication requirement of

section 8 of the Act

Section 580 2 q

NEC suggests that another country be used instead of foreign coun

try in defining person and elsewhere in the Final Rule Foreign
country is used in the Act s definition of person and will be retained

Section 580 2 w1

NEC recommends that the Final Rule allow the electronic filing of entire

tariffs and not just tariff pages It argues that because section 580 5 a

requires title pages to be filed on heavier paper than the paper used

in the body of the tariff an exception should be made for those title

pages filed electronically to avoid the problems inherent in using two

different qualities of paper on computer printers
The NEC comment is well taken Accordingly the Final Rule eliminates

the heavy paper requirement for title pages in section 580 5 a
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Section 5803Filing ofTariffs General

Section 5803j
NEC suggests that an exception to the single tariff requirement for con

ferences and rate agreements be allowed for ratemaking agreements between

groups of conferences or between conferences and independent carriers

or new conference agreements new members to such agreements or en

largements of the geographic scope of conference agreements NEC argues
that administratively and practically effective tariff harmonization cannot

be accomplished by a newly approved agreement s effective date and that

therefore the Commission s present single tariff requirement has to be

routinely waived whenever a new conference is formed or an existing
conference s authority is expanded

NEC s suggestion has merit and is incorporated in the Final Rule

Section 5804Tariff Format

Section 5804

The Interim Rule eliminated a previous Part 536 requirement that a

check sheet be included in a tariff The Final Rule makes such check

sheets optional Check sheets are used to provide a record of the correction

numbers assigned to amendments issued to tariffs Typically correction
numbers are handwritten on the check sheet as the new tariff amendments

are published or for the agency s purposes as the amendments are received

for filing with the Commission A limited number of tariff publishers avoid

the manual notation of correction numbers on check sheets by publishing
and filing a check sheet containing the preprinted numbers of all the effec

tive corrections with page identifications each time the tariff is amended

This practice stems from the domestic tariff filing rules of the Interstate

Commerce Commission which require such a control system
Those opposing the elimination of check sheets described its use as

a necessary means of confirming or ensuring that all amendments have

been received and accounted for up to the date and correction number

shown on the last entry on the check sheet It is also argued that the

procedure preserves the integrity of rate quotations
Many comments were directed towards describing the commenters indi

vidual needs for tariff check sheets Most of the comments noted that

without a check sheet a tariff user would be unable to determine whether

the publication was complete at any given time It is pointed out that

under the check sheet recording system gaps in the numbers noted on

the check sheet alert a tariff user to the potential that there may be page
amendments missing or unaccounted for which could affect any rate

quotation or tariff rule Check sheets are also said to be used to monitor

rate changes of selected carriers where by merely recording the latest

correction number a competing carrier or tariff watching service can readily
determine at any later date the identification of pages or rate changes
which were filed since the tariff was last reviewd
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Admittedly the check sheets provide a simple means of monitoring tariff

changes However at issue here is whether the Commission should be

called upon to bear the considerable expense and burden of maintaining
the tariff check sheet requirement for use by the shipping industry when

for the purpose of carrying out its functions and responsibilities the check

sheet is not necessary to the Commission

From the Commission s standpoint the check sheet serves little if any

regulatory or tariff husbanding purpose When a new or initial tariff is

filed every page is reflected as original page When a page is amended

the replacement page must be numbered in a numerically consecutive order

with the first revised page cancelling the original page the 2nd revised

page cancelling the first revised page etc Hence the highest numbered

revised page contains the rates in effect The effective time period of

any rate item is easily traced by observing the effective date published
on each and every revised page In the event that any consecutively num

bered revised page is not received for filing which would show up as

a gap on a check sheet the subsequent filing could be rejected since

it would cancel a non existing tariff page The check sheet it should

be noted does not alter the application of rates in any manner

It is neither practical nor meaningful for the Commission to expend
considerable time and resources working with a carrier or publishing agent
when gaps or missing correction references occur on a check sheet because

there is no requirement that the relating correction numbers be filed in

consecutive order A tariff filer who fails to place its publication on file

or fails to ensure that amendments are received by the Commission does

so at its own risk The Final Rule contains provisions to provide for

the receipt of tariffs and amendments Because filing is elsewhere defined

as receipt by the Commission see section 580 3 a I and the failure

to file is a statutory violation the check sheet safeguard is only a commer

cial convenience

The Commission is not insensitive to the needs of persons utilizing
tariffs and check sheets However it cannot afford to dedicate a substantial

portion of its resources on functions which are superfluous to its regulatory
responsibilities In order to accommodate the needs of these persons the

use of check sheets will be permitted on a voluntary basis for use by
such entities and not for processing by the Commission This alternative

is preferable to either prohibiting them or imposing them as an additional

regulatory burden on all tariff filers

Section 5805Tariff Contents

Section 5805 d

Former section 5365 d governing transshipment service was deleted

in the Interim Rule Certain commenters note that the Commission s Interim

Rule on agreements continues to require that any transshipment service
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i

I

be reflected in a tariff 46 CPR 572 310 13 The Commission is urged
to resolve the apparent conflict

The Commission has decided to reinstate the transshipment service provi
sion in the Final Rule to ensure consistency between the requirements
of Part 580 and Part 572 However to avoid subjecting tariff filers to

unnecessary paperwork or expense the Commission is deleting Exhibit

8 referred to in the previous section 536 5 c l3 which specified a detailed

format for transshipment service tariffs Transshipment service tariffs which

comply with the general tariff format requirements and the specific require
ments of section 580 5 d l3 should be sufficiently clear to serve their

regulatory purpose

Section 580 5d 1B

This section redesignated section 5805 d 2 in the Final Rule governs

overcharge claims and provides inter alia that refund claims for over

charges may be filed within three years of the date the cause of action

accrued NEC contends that compliance with this section could be construed

to constitute a waiver of constitutional rights and defenses

Section 11 g of the 1984 Act 46 U S C app 171O g permits claims

to be filed within three years This change from the Shipping Act 1916

which provided a two year limitations period is reflected in the Final

Rule Questions regarding attempts to revive claims barred by the two

year limitation of the 1916 Act will be determined on an ad hoc basis

in cases where they arise See Application of Shipping Act of 1984 to

Formal Proceedings Pending Before Federal Maritime Commission on June

1B 1984 49 FR 21798 May 23 1984

Section 5BO6Statement ofRates and Charges
IAPC urges clarification of the use of the terms rate and charge

noting that although the terms are used conjunctively in the title to section

580 6 there is no reference to the term charges in the text of the

section itself

The Act requires the filing of both rates and charges but draws

no clear distinction between them The Final Rule will therefore reflect

the statutory language where appropriate
Section 5808Tariffs Containing Through Rates for Through Transpor

tation

Many of the commenters suggestions intended to simplify and clarify
filing regulations have been incorporated into the Final Rule The provisions
contained in the Final Rule should also more closely follow the statutory
scheme of the 1984 Act

13 Docket No 8426Rules Governing Agreements by Ocean Common Carriers and Other Persons Sub

jectto the Shipping Act of 1984 49 FR 22296 May 29 1984
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Section 580 8 a

Section 580 8 a of the Final Rule defines only two intermodal tariffs

terms through rate and through transportation These are the only
definitions needed to implement existing intermodal tariff filing requirements
and concepts The definitions of contracting carrier joint through inter

modal rate participating carrier through rate and through inter

modal rate contained in the Interim Rule were deemed unnecessary and

have been deleted

The Interim Rule defined the terms contracting carrier and participat
ing carrier to draw distinctions between through intermodal rates and

joint through intermodal rates The 1984 Act however does not make

this distinction and requires only that each carrier and conference file

tariffs showing all its rates charges etc between all points or

ports on its own route and on any through transportation route that has

been established 46 D S C app 1707 The Final Rule wiII aIIow com

mon carriers and conferences to file through rates for any type of through
transportation The through transportation services provided by common

carriers and conferences may be the result of various forms of contractual

relationships between those participating in the service The matter of a

common carrier providing a through transportation service in conjunction
with a carrier not subject to the Act is governed by section 580 8 b 3

which requires common carriers to provide in the contract of affreightment
a clear explanation of the carrier s responsibility when through transportation
services are offered

Section 580 8 b

Section 580 8b prescribes tariff filing requirements for through transpor
tation services These requirements are in addition to those for port to

port service tariffs

Matson suggests that the Interim Rule be amended to clarify whether

through rates must be published in separate tariffs or may be combined

with tariffs containing port to port rates Carriers and conferences wiII not

be precluded from including both through rates and port to port rates in

the same tariff publication The Final Rule is clarified accordingly
NEC commented that the Interim Rule should not be interpreted to

require that a comprehensive list of services be named on the title page

of each tariff The Final Rule is amended to require that the title page

of each through rate tariff contain only a list of the countries to from

or between which the through rates apply and a brief description of the

modes of service offered under the tariff

The Final Rule further modifies the previous tariff filing requirement
that specific ports through which through shipments may move be listed

and permits carriers and conferences to name a range or ranges of ports
to be utilized for through movements to reflect the routing for through
intermodal transportation
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Likewise the Final Rule carries forward the Interim Rule provIsIons
which allow common carriers and conferences to establish through rates

to from or between all points within a region While official government
publications naming identified regions such as the National Five Digit
ZIP Code and Post Office Directory are acceptable to specify a region
the suggestions of NEC and WINAC that tariff filers be permitted to

define regions by non official descriptions are rejected Absent an objective
standard to guide tariff writers and users a proliferation of methods to

describe regions can be anticipated undermining the Commission s underly
ing policy of tariff simplification

Sea Land proposes several amendments to expand the disclosure of par

ticipating carrier services to all types of intermodal tariffs In eliminating
the definitions of joint through intermodal rate and participating car

rier the Pinal Rule also necessarily does away with the Interim Rule s

requirement that intermodal tariffs separately list each point served by each

participating carrier By expressly providing that inland through rate divi
sions need not be disclosed in intermodal tariffs Congress made a basic

determination not to subject the specifics of inland carrier rates to Shipping
Act tariff disclosure This policy underlies the elimination and simplication
of many previously prescribed through rate tariff requirements as they ap
plied to inland movements Sea Land s proposals are contrary to this basic

policy and therefore are not adopted
NEC suggests that the requirement in section 580 8b that tariffs contain

on the title page or an interior page referenced on the title page a

list of the pointsports to which the rates apply be eliminated because
this information is already contained on the rate pages themselves and
need not be repeated elsewhere This suggestion will not be adopted Absent
a list or description on a tariffs title or interior page of the pointsports
to which the tariff applies tariff users would have great difficulty finding
the rate to be applied to their particular shipments Some title pages filed
with the Commission have contained broad scope descriptions e g Euro

pean Continent but internally listed portspoints in only a few countries
This has resulted in shippers being required to examine each page of
a number of generally described tariffs a practice which has substantially
thwarted the underlying regulatory purpose of tariffs i e the ready disclo
sure of rates to shippers It is only through a title or internal page listing
that the tariff user is able to determine the scope of the publication and
find the desired rate without having to page through each tariff Accordingly
the Final Rule requires that the listing of points ports or regions be
shown in Rule No 1 of the tariff and that the title page describe the

general scope of the tariff by naming the countries to from or between
which the rates apply These requirements will facilitate rapid determination
of the appropriate intermodal tariff
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Section 580 8 c

Section 580 8 c of the Interim Rule governs amendments to intermodal
tariffs Latampac contends that this paragraph could allow an individual

conference line to take one day independent action on a new service point
This would allegedly cause disruptive intra conference competition with

a deleterious impact on the trades as a whole and would be inconsistent
with conference authority to regulate advance notice of independent action

subject to the lO day limitation of section 5 of the 1984 Act Latampac
urges the Commission to clarify section 580 8 c by reference to such
conference authority under section 5 of the 1984 Act

The Final Rule contains a number of provisions which may generally
authorize filings that conflict with limitations placed on conference members

by their particular conference agreement Rather than complicate the Final

Rule with a number of exceptions such as the one suggested by Latampac
the Commission will generally interpret such provisions as not authorizing
violations of conference agreements The provision allowing the filing of

new inland points is retained and now appears in section 580 8b
NEC opposes exempting controlled carriers from the 30 day notice re

quirements with respect to tariffs establishing new or initial joint through
intermodal rates andor through intermodal rates NEC argues that the In

terim Rule repeals the special permission provisions of section 9 c of

the 1984 Act 46 D S C app 1708 c and that such an exemption otherwise

undermines the purposes of the controlled carrier provisions of the statute

NMC is also opposed to easing the 30 day notice requirements for con

trolled carriers NMC contends that the Interim Rule appears to be inconsist

ent with the 1984 Act and recommends that the Commission reinstate

the requirement that controlled carriers observe a 30 day filing period
subject to ad hoc exceptions rather than extend exceptions on an across

the board basis
Likewise Sea Land recommends that the Commission apply a special

permission approach similar to that found in section 58010 a 3 to allow

controlled carriers rates to be filed on less than 30 days notice in lieu

of a general waiver of the notice period for rates that meet but do not

go below those previously established by non controlled carriers Sea Land

claims that the proposed modifications would maintain the proper conformity
between Part 580 and section 9 of the 1984 Act

To avoid a possible conflict with the intent of the controlled carrier

provisions of the Act section 580 8 c is deleted Controlled carriers will

therefore remain fully subject to the requirements of section 9 of the

1984 Act when publishing new or initial through rates for through inter

modal transportation unless special permission is granted under the provi
sions of section 580 15 of the Final Rule This does not alter the previous
provisions of former Part 536 carried forward in the Final Rule allowing
the filing of open rates and lower independent action rates by controlled

carriers on less than 30 days notice See sections 580 6 m and 58010 a
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In lieu of a provision governing amendments to intermodal tariffs a

new provision has been substituted at section 580 8 c which governs mul

tiple tariffs As a result of the determination to allow multiple tariffs in

a trade common carriers and conferences can now be expected to publish
rates for the same commodity in different tariffs based upon differences

in the modes of service Similarly a commodity rate could also be closely
related to a separately filed rate in a specialized commodity tariff Therefore

to allow rate filers needed flexibility and at the same time enable the

Commission and all tariff users to locate the appropriate through rate tariff

a new requirement to cross reference all through rate tariffs when more

than one such tariff is published in the same general trade area is imposed
This information must also be disclosed in Rule No 1 of each tariff

EXHIBITS

In addition to the other changes to the tariff filing requirements new

exhibits are provided to facilitate understanding of and compliance with

the regulations
The Commission has determined that this Final Rule is not a major

rule as defined in Executive Order 12291 dated February 17 1981 be

cause it will not result in

1 An annual effect on the economy of 100 million or more

2 a major increase in costs or prices for consumers individual industries

Federal State or local government agencies or geographic regions or

3 Significant adverse effects on competition employment investment

productivity inn9vations or on the ability of United States based enterprises
to compete with Foreign based enterprises in domestic or export markets

The Chairman of the Federal Maritime Commission certifies that this

1 Final Rule will not have a significant economic impact on a substantial
i number of small entities including small businesses small organizations

and small governmental jurisdictions
List of Subjects in 46 CFR Part 580
Antitrust Cargo Cargo vessels Contracts Exports Harbors Imports

Maritime carriers Rates and fares Reporting and recordkeeping require
ments Water carriers Water transportation

i

CORRECTIONS

These final rules are subject to review and editing ofform before

publication in the Code of Federal Regulations Users are requested
to notify the Commission of any omissions and typographical
type errors in order that corrections can be made before the Com
mission s CFR book goes to press in January 1985

By the Commission
S FRANCIS C HURNEY

Secretary
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THEREFORE pursuant to 5 D S C 553 sees 3 4 5 6 8 9 10

13 15 16 17 and 19 of the Shipping Aet of 1984 46 D S C app
1702 1705 1707 1709 1712 1714 1716 and 1718 Part 538 of Title

46 Code of Federal Regulations is removed and Part 580 of Title 46

Code of Federal Regulations is revised to read as follows
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46 CPR PART 580

PUBLISHING AND FILING OF TARIFFS BY COMMON CARRIERS

IN THE FOREIGN COMMERCE OF THE UNITED STATES

Scope
Exemptions and exclusions

Definitions

Filing of tariffs general
Tariff format
Tariff contents

Statement of rates and charges
Filing of service contracts and availability of essential terms

Tariffs containing through rates for through transportation
Terminal rules charges and allowances free time allowed at

New York
Amendments to tariffs rejection
Supplements to tariffs

TimeVolume Rates

Governing tariffs
Transfer of operations transfer of control changes in common

carrier name and changes in conference membership
Applications for special permission
Loyalty contracts

OMB control numbers assigned pursuant to the Paperwork Re
duction Act

Exhibition No I to Part 580Title Page Front Format

Exhibit No 2 to Part 580TitIe Page Reverse Format

Exhibit No 3 to Part 58OClass Tariff or Class and Commodity Tariff

Index

Exhibit No 4 to Part 580Single Level of Rates PackedUnpacked Rates

Special Rates Emergency Rates and Valuation Rates

Exhibit No 5 to Part 58OClass Rate Tariff or Class Rate Section of

Class and Commodity Tariff

AUTHORITY 5 U S C 553 sees 3 4 5 6 8 9 10 13 15 16

17 and 19 of the Shipping Act of 1984 46 U S C app 1702 1705 1707
1709 1712 17141716 and 1718

580 0 Scope
a These regulations govern the publication and filing of tariffs for

the transportation of property performed by common carriers in the foreign

Sec
580 0
580 1

580 2
580 3

5804
580 5
580 6
580 7
580 8
580 9

580 10
580 11
580 12
580 13

58014

580 15
580 16
580 91
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commerce of the United States and by combinations of such common

carriers including through transportation offered in conjunction with one

or more carriers not otherwise subject to the Shipping Act of 1984

b Section 8 of the Shipping Act of 1984 requires common carriers
and conferences of such common carriers to file with the Commission
and keep open to public inspection tariffs showing all rates and charges
for transportation between U S and foreign ports and between points on

any through route which is established These regulations implement this

requirement and in addition the requirements of section 9 10 and 16
of the Shipping Act of 1984 The tariff format and content requirements
of this part also reflect the Commission s responsibilities in identifying
and preventing unreasonable preference or prejudice and unjust discrimina
tion pursuant to section 10 of the Shipping Act of 1984

c 1 Compliance with this part is mandatory and any tariff submitted
for filing which fails to meet criteria specified in this part is subject
to rejection pursuant to 580 1O d 1 Upon rejection it shall be void
and its use unlawful

2 Operating without an effective tariff on file with the Commission
or charging rates not in conformance with such a tariff is unlawful and

pursuant to section 13 of the Shipping Act of 1984 is subject to a civil

penalty of not more than 5 000 for each violation unless the violation
was willfully and knowingly committed in which case the amount of
civil penalty may not exceed 25 000 for each violation Each day of
a continuing violation constitutes a separate offense Additionally the Com
mission may suspend any or all tariffs of the common carrier or that
common carrier s right to use any or all tariffs of conferences of which

it is a member for a period not to exceed 12 months

580 1 Exemptions and exclusions

a This part does not apply to bulk cargo forest products recycled
metal scrap waste paper and paper waste except that carriers or conferences

which voluntarily file tariff provisions covering otherwise exempt transpor
tation thereby subject themselves to all statutory provisions and the require
ments of this part including the requirement to adhere to the filed tariff

provisions
b This part does not apply to transportation of cargo between foreign

countries including that which is transshipped from one ocean common

carrier to another or between vessels of the same common carrier at

a U S port or transferred between an ocean common carrier and another

transportation mode at a U S port for overland carriage through the United

States where the ocean common carrier accepts custody of the cargo in

a foreign country and issues a through bill of lading covering its transpor
tation to a foreign point of destination

c The following services are exempt from the tariff filing requirements
of the Act and the rules of this part
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1 Transportation by vessels operated by the State of Alaska between

Prince Rupert Canada and ports in southeastern Alaska if all the following
conditions are met

i Carriage of property is limited to vehicles

ii Tolls levied for vehicles are based solely on space utilized rather

than the weight or contents of the vehicle and are the same whether

the vehicle is loaded or empty
Hi The vessel operator does not move the vehicles on or off the

ship and
iv The common carrier does not participate in any joint rates establishing

through routes or in any other type of agreement with any other common

carrier

2 Transportation of passengers commercial buses carrying passengers

personal vehicles and personal effects by vessels operated by the State

of Alaska between Seattle Washington and Prince Rupert Canada if such

vehicles and personal effects are the accompanying personal property of

the passengers and are not transported for the purpose of sale

3 Transportation of mail between the United States and foreign coun

tries
4 i Transportation by Incan Superior Ltd of cargo moving in railroad

cars between Thunder Bay Ontario and Superior Wisconsin if

A The through rates are filed with the Interstate Commerce Commission

andor the Canadian Transport Commission and

B Certified copies of the rate divisions and of all agreements arrange
ments or concurrences entered into in connection with the transportation
of such cargo are filed with the Commission within 30 days of the effective

ness of such rate divisions agreements arrangements or concurrences

ii This exemption is inapplicable to cargo originating in or destined

to foreign countries other than Canada

5 i Transportation by water of cargo moving in rail cars between

British Columbia Canada and United States ports on Puget Sound and

between British Columbia Canada and ports or points in Alaska if

A The through rates are filed with the Interstate Commerce Commission

andor the Canadian Transport Commission and

B Certified copies of the rate divisions and of all agreements arrange
ments or concurrences entered into in connection with the transportation
of such cargo are filed with the Commission within 30 days of the effective

ness of such rate divisions agreements arrangements or concurrences

ii This Exemption is inapplicable to cargo originating in or destined

to foreign countries other than Canada

6 iTransportation by water of cargo moving in bulk without mark

or count in rail cars on a local port to port rate basis between ports in

British Columbia Canada and United States ports on Puget Sound if the

rates charged for any particular bulk type commodity on anyone sailing
are identical for all shippers
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ii This exemption shall not apply to cargo originating in or destined
to foreign countries other than Canada

iii The carrier will remain subject to all other provisions of the Shipping
Act of 1984

7 Transportation of used military household goods and personal effects

by non vessel operating common carriers
d The following services are subject to continuing special permission

authority to deviate from the 3D day notice requirement of section 8 of
the Act and the form and content requirements of this part Transportation
of U S Department of Defense cargo by American flag common carriers
under terms and conditions negotiated and approved by the Military Sealift
Command MSC if all the following conditions are met

1 Exact copies of all common carrier quotations or tenders accepted
by MSC are filed with the Commission as soon as possible after they
are approved by MSC but on not less than one day s filing notice prior
to the effective date thereof

2 All tenders are filed in triplicate one copy of which is signed
and maintained at the Commission s Washington Office for public inspec
tion

3 A letter of transmittal accompanies the filing stating that the docu
ments are submitted in accordance with the requirements of the Shipping
Act of 1984 and this section

4 Tenders submitted for filing are to be numbered by the respective
common carriers as part of a distinct tariff series with each common

carrier s series to begin with the number I and run consecutively there
after

5 Each tender which supersedes a prior tender must specifically cancel
the prior tender by its series number and

6 Amendments or supplements to tenders must also be filed with the

Commission upon not less than one day s filing notice and contain an

appropriate reference to the original tender being amended or supplemented
e Controlled common carriers
1 A controlled common carrier shall be exempt from the provisions

of this part exclusively applicable to controlled common carriers when

i The vessels of the controlling state are entitled by a treaty of the

United States to receive national or most favored nation treatment

ii The controlling state subscribed as of November 17 1978 to the

shipping policy statement contained in note I Annex A of the Code

of Liberalization of Current Invisible Operations adopted by the Council

of the Organization for Economic Cooperation and Development
Hi As to any particular rate the controlled common carrier s tariff

contains an amount set by the duly authorized action of a ratemaking
body except that this exemption is inapplicable to rates established pursuant
to an agreement in which all the members are controlled common carriers

not otherwise excluded by this paragraph
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iv The controlled common carrier s rates charges classifications rules

or regulations govern transportation of cargo between the controlling state

and the United States including its districts territories and possessions
or

v The controlled common carrier operates in a trade served exclusively
by controlled common carriers

2 The Commission will notify any common carrier of its classification

as a controlled common carrier
3 i Any common carrier contesting such a classification may within

30 days after the date of the Commission s notice submit a rebuttal state

ment
ii The Commission shall review the rebuttal and notify the common

carrier of its final decision within 30 days from the date the rebuttal

statement was filed

580 2 Definitions
For the purposes of this part the following definitions of terms shall

apply unless otherwise indicated by the context of this part for other

definitions see 580 3 a 1 580 7 a 580 8 a 580 10 a 1 and

580 l2 a

a Act means the Shipping Act of 1984

b Bulk cargo means cargo that is loaded and carried in bulk without

mark or count in a loose unpackaged form having homogeneous character

istics Bulk cargo loaded into intermodal equipment except LASH or Seabee

barges is subject to mark and count and is therefore subject to the

tariff filing requirements of this part
c Class rates means rates applicable to all articles which have been

grouped or classified together in a classification tariff or a classification

section of a rate tariff
d Commodity rates means rates applying to a commodity or commodities

specifically named or described in the tariff in which the rate or rates

are published
e Common ca ier means a person holding itself out to the general

public to provide transportation by water of cargo between the United

States and a foreign country for compensation that

1 Assumes responsibility for the transportation from the port or point
of receipt to the port or point ofdestination and

2 Utilizes for all or part of that transportation a vessel operating
on the high seas or the Great Lakes between a port in the United States

and a port in a foreign country
0 Conference means an association of ocean common carriers permitted

pursuant to an approved or effective agreement to engage in concerted

activity and to utilize a common tariff but the term does not include

a joint service consortium pooling sailing or transshipment arrangement
g Controlled common carrier means an ocean common carrier that

is or whose operating assets are directly or indirectly owned or controlled
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by the government under whose registry the vessels of the common carrier

operate ownership or control by a government shall be deemed to exist

with respect to any common carrier if

1 A majority portion of the interest in the common carrier is owned

or controlled in any manner by that government by any agency thereof

or by any public or private person controlled by that government or

2 That government has the right to appoint or disapprove the appoint
ment of a majority of the directors the chief operating officer or the

chief executive officer of the common carrier

h Forest products means forest products in an unfinished or semifinished

state that require special handling moving in lot sizes too large for a

container including but not limited to lumber in bundles rough timber

ties poles piling laminated beams bundled siding bundled plywood bun

dled core stock or veneers bundled particle or fiber boards bundled hard

wood wood pulp in rolls wood pulp in unitized bales paper board in

rolls and paper in rolls

i Joint rates means rates or charges established by two or more common

carriers for ocean transportation over the combined routes of such common

carriers

j Local rates means rates or charges for transportation over the route

of a single common carrier or anyone common carrier participating in

a conference tariff the application of which is not contingent upon a

prior or subsequent movement

k Loyalty contract means a contract with an ocean common carrier

or conference other than a service contract or contract based upon time

volume rates by which a shipper obtains lower rates by committing all

or a fixed portion of its cargo to that carrier or conference

1 Non vessel operating common carrier means a common carrier that

does not operate the vessels by which the ocean transportation is provided
and is a shipper in its relationship with an ocean common carrier

m Ocean common carrier means a vessel operating common carrier

but the term does not include one engaged in ocean transportation by
ferry boat or ocean tramp

n Ocean freight forwarder means a person in the United States that

1 Dispatches shipments from the United States via common carriers

and books or otherwise arranges space for those shipments on behalf of

shippers and

2 Processes the documentation or performs related activities incident

to those shipments
0 Open rate means a rate on a specified commodity or commodities

over which a conference relinquishes or suspends its ratemaking authority
in whole or in part thereby permitting each individual common carrier

member of the conference to fix its own rates on such commodity or

commodities
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p Open for public inspection means the maintenance of a complete
and current set of the tariffs used by a common carrier or to which

it is a party in each of its offices and those of its agent in every city
where it transacts business involving such tariffs

q Person includes individuals corporations partnerships and associations

existing under or authorized by the laws of the United States or of a

foreign country
r Proportional rates means rates or charges assessed by a common

carrier for transportation services the application of which is conditioned

upon a prior or subsequent movement

s Shipment means all of the cargo carried under the terms of a single
bill of lading

t Shipper means an owner or person for whose account the ocean

transportation of cargo is provided or the person to whom delivery is

to be made

u Tariff means a publication containing the actual rates charges classi

fications rules regulations and practices of a common carrier or conference

of common carriers The term practices refers to those usages customs

or modes of operation which in any way affect determine or change
the transportation rates charges or services provided by a common carrier

and in the case of conferences must be restricted to activities authorized

by the basic conference agreement
v Tariff filing means any tariff or modification thereto which is re

ceived by the Commission as properly filed pursuant to these rules

w Tariff filing electronic means the transmission of tariff filings to

the Commission through the use of commercial data processing terminals

The data processing receiving terminal s are to be located in the Commis

sion s Washington D C offices Tariff material filed electronically must

conform to all the regulations applicable to permanent tariff filings except
as follows

1 Electronically filed tariff pages received from data processing termi

nals may be used for filing with the Commission and

2 Electronically filed tariff matter shall be accompanied by an electroni

cally filed letter of transmittal

580 3 Filing of tariffs general
a I As used in this part the terms file filed or filing when

used with respect to the filing of tariffs with the Commission mean actual

receipt at the Commission s Washington D C offices

2 The Commission will receive tariff filings on an around the clock

basis Receipt of tariff filings during other than normal business hours

will be time stamped at a tariff mail drop located in the lobby of the

Commission s Washington D C offices Electronic tariff filings transmitted

to the Commission by electronic modes will be receipted by a date time

device on the receiving machine
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b Tariffs shall be published and filed by an officer or employee of

the common carrier or if a conference tariff by an officer or employee
of the conference In the alternative publication and filing may be accom

plished through an agent authorized to act for such common carrier or

conference by a specific written delegation of authority
1 A common carrier or conference may delegate authority to a person

not an official or employee of such common carrier or conference for

the purpose of issuing all its tariffs or any particular tariff

2 Whenever there is a delegation of tariff issuing authority by a common

carrier or conference there shall be filed with the Commission a written

statement indicating the appointment of the agent and setting forth the

exact limits of the agent s authority
cl No common carrier or conference shall publish and file any tariff

or modification thereto which duplicates or conflicts with any other tariff

on file with the Commission to which such common carrier or conference

is a party whether filed by such common carrier conference or by an

authorized agent
2 No common carrier shall publish and file any tariff or modification

thereto which conflicts with any other tariff on file with the Commission

and which names such common carrier as a participant therein

d All tariffs published in a foreign language shall be accompanied
by two true copies translated into the English language when submitted

for filing except that controlled common carriers shall submit three true

copies translated into the English language
e All tariff matter filed with the Commission shall be accompanied

by a letter of transmittal which clearly identifies the tariff and pages in

volved If the sender desires a receipt a duplicate of such letter must

be furnished together with a plain self addressed stamped envelope measur

ing approximately 41 2 by 9 inches The duplicate letter will be stamped
with the date of receipt and mailed to the sender in the envelope provided
If a duplicate letter and self addressed stamped envelope are not submitted

a receipt will not be furnished

f All tariff matter shall be filed in duplicate except that controlled

common carriers shall file all tariff matter in triplicate
g Tariff filings shall be addressed to

Bureau of Tariffs Federal Maritime Commission Washington
D C 20573

h Each common carrier shall keep open for public inspection all tariffs

published by it or to which it is a party in the foreign commerce ofnthe

United Statesi
Common carrier participants in a conference tariff are not relieved from

the necessity of complying with the Commissionsregulations and the

requirements of section 8a l of the Act with regard to keeping tariffs
open for public inspectionT
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j A common carrier s obligation to file tariffs pursuant to section 8 a

of the Act and this part must be carried out as follows

1 When the common carrier is not a party to an agreement by filing
its own tariff or tariffs

2 When the common carrier is party to an agreement by participation
in a single tariff filed by the conference except that this requirement
shall not apply to

i Ratemaking agreements either between or among conferences or be

tween one or more conferences and one or more independent carriers

or

ii New conference agreements new members to such agreements or

enlargements of the geographic scope of conference agreements until ninety
90 days after the fact unless special permission to extend that period

is granted for good cause shown

k When a common carrier is admitted to membership in a conference

cancellation of the common carrier s individual tariff if any in the trade

served by the conference and revision of the participating common carrier

page of the conference tariff naming the newly admitted common carrier

shall be published and filed with the Commission and may become effective

upon the date of such filing except that

1 If the common carrier has an individual tariff in the trade served

by the conference and cancellation of that tariff and revision of the partici
pating common carrier page of the conference tariff naming the newly
admitted common carrier would result in an increase in that common

carrier s rates the common carrier shall 30 days prior to being admitted

as a new conference member cancel its individual tariff effective 30 days
from date of publication making reference to the conference tariff and

where it may be examined unless special permission to become effective

in less than 30 days has been granted by the Commission pursuant to

580 15 and

2 A controlled common carrier newly admitted to membership in a

conference shall 30 days prior to admission file notice of cancellation

of any applicable independent tariff effective upon the date of admission

to conference membership unless special permission has been granted by
the Commission pursuant to 580 15

1 Reserved

m Copies of all tariffs on file with the Commission including all

subsequent revisions and changes thereto shall be made available by com

mon carriers and conferences to any person A reasonable charge may
be made for this service

n New or initial tariffs shall be published and filed to become effective

not earlier than 30 days after publication and filing unless special permis
sion to become effective on less than 30 days notice has been granted
by the Commission pursuant to 58015
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0 Rules applicable to tariffs containing rates charges rules and regula
tions for through transportation set forth in 580 8 are additional require
ments for use only for through transportation and are not a substitute
for any other requirements of this part

5804 Tariff format

a All tariffs which are filed and kept open to public inspection shall
be clear and legible and shall be plainly printed mimeographed multilithed
or prepared by some other similar permanent process on durable paper
of good quality

b No alteration in writing or erasure shall be made in any tariff publica
tion

c Sufficient marginal space of not less than three fourths of an inch
shall be allowed at the left side of each tariff page to permit insertion
in tariff binders In addition a margin of not less than one half inch
shall be allowed at the bottom of each tariff page for application of the
Commission s receipt stamp

d Tariffs shall be in looseleaf form and printed on pages approximately
8 2 by 11 inches If other than a looseleaf tariff is to be filed application
for permission to make such filing shall be made to the Commission
If permission to file other than a looseleaf tariff is granted by the Commis
sion such permission will set forth the form and manner of filing the
tariff and any amendments or supplements thereto

e 1 Tariff pages shall be printed on one side only and each page
after the title page shall be numbered in the upper right hand comer

except that the anti rebating statement as set forth in 5805 c 2 ii must

be published on the reverse side of the tariff title page See Exhibit No

2 to this part or alternatively at any location in the tariff provided
that reference to such location is shown on the title page thereof

2 Each tariff page must show the name of the common carrier or

conference for whose account the tariff is issued the effective date the

page number the FMC number of the tariff etc as illustrated by Exhibit
No 4 to this part

3 When the common carrier s tariff is a conference tariff the common

carrier shall ensure that the conference publishes the common carrier s

tariff provisions in the conference tariff

f To the extent applicable all tariffs filed pursuant to this part shall
be arranged in the following order

Title Page Check Sheet optional Table of Contents Participating
Common Carrier Page Surcharge andor Arbitrary Differential

Outport Differential or other identifying term Section Rules and

Regulations Section Index of Commodities and Classifications

Commodity Rate Section Classification and Class Rate Section
and Open Rate Section
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580 5 Tariff contents

a The first page of every tariff shall be a title page which shall
contain the following information see Exhibit No 1 to this part

1 The name of the common carrier appropriately identified as a Non
Vessel Operating Common Carrier or a Vessel Operating Common Carrier
or the name of the conference Tariffs filed pursuant to an agreement
shall be further identified with the agreement number A controlled common

carrier subject to section 9 of the Act shall so identify itself under the
common carrier name on the title page

2 An FMC tariff number assigned by the common carrier or conference
For example

Smith Line Tariff FMC l

The first tariff filed by a common carrier or conference pursuant to this
or any prior regulation shall be assigned the number FMC l Each tariff
thereafter issued by the common carrier or conference shall be assigned
the next consecutive FMC number Beneath the FMC tariff number shall
be shown the number or numbers of any FMC tariff or tariffs cancelled
by the issuance of such tariff For example

Smith Line Tariff FMC 14 cancels Smith Line Tariff FMC 5
and Smith Line Tariff FMC 9

or

Smith Line Tariff FMC 14 cancels Smith Line Tariff FMC 12

3 When an individual common carrier partnership or joint service

operates under a trade name the legal name or names of each individual
common carrier shall be shown as well as the trade name Alternatively
reference may be made to an internal tariff page where this information
is shown

4 i A list of the portsregions covered by the tariff or reference to
an internal tariff page where such portsregions are listed In lieu of such
listing of ports a statement of the range of ports served will be accepted
if any exclusion of a port within the range or any restriction applying
at a port within the range is specifically stated

ii Whenever tariff application is shown by identification of a range
of ports in lieu of listing individual ports such range of ports must be
within a geographical area generally served by the common carrier s partici
pating in the tariff

5 A statement showing the type of service offered by the common

carrier s e g direct service transshipment etc When transshipment service
is indicated reference shall be made to the page in the tariff describing
such service
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6 A statement showing the type of rates contained in the tariff For

example local proportional through class commodity overland common

point etc

7 A reference to other publications which in any manner govern the
tariff Alternatively reference may be made on the title page to an internal

page identifying such governing publications as prescribed in paragraph
c 8 of this section

8 The date on which the tariff will become effective Every tariff
in which any provision is to become effective upon a date different from
the general effective date of such tariff shall so indicate in substantially
the following form

Effective except as otherwise herein provided
or except as provided in Item No or except as pro
vided on page

9 The name title and address of the person issuing the tariff or

if the common carrier or conference has appointed a tariff filing agent
pursuant to 580 3 b the name title and address of the agent making
such filing

10 An expiration date if the entire tariff publication is to expire on

a specified date

11 The names of all participating common carriers in the tariff if
more than one common carrier participates Alternatively reference may
be made to an internal page on which are listed the names of all participat
ing common carriers see paragraphs c 2 and c 3 of this section

12 The subscription price of the tariff and any major components
thereof offered separately or a statement that the entire tariff will be
furnished without charge accompanied by a reference to a tariff rule which

clearly states where subscriptions may be obtained and the materials which
will be furnished to subscribers

b All pages after the title page shall be numbered beginning with

Original Page 1 Original Page 2 etc Each page as thereafter revised

shall be a consecutively numbered revision of the same page in the form

required by paragraphs a 6 and a 8 of 580 10 See Exhibit No

4 to this part For example

The 7th page in a tariff as originally filed would be titled Origi
nal Page 7 The first revision of this page would be titled

First Revised Page 7 cancels Original page 7

c The body of the tariff shall contain the following
1 A table of contents containing a full and complete statement of

the exact locations where information in the tariff will be found Such

statement shall list all subjects in alphabetical order and shall show the

page number and number of the item rule or unit where such subject
will be found
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i

2 i The full legal name of each participating common carrier appro
priately identified as a Non Vessel Operating Common Carrier or Vessel
Operating Common Carrier and the address of its principal office Where
a joint service participates the FMC number of the agreement authorizing
the joint service shall also be shown

ii Every common carrier shall publish a tariff provision to be effective
upon filing which shall read substantially as follows see Exhibit No 2
to this part

Name of company has a policy against the payment of any
rebate by the company or by any officer employee or agent
thereof which payment would be unlawful under the United States
Shipping Act of 1984 Such policy has been certified to the Fed
eral Maritime Commission in accordance with the Shippin Act
of 1984 and the regulations of the Commission set forth 10 46
CFR 582

iii When the common carriers s tariff is a conference tariff the common

carrier shall ensure that the conference publishes the common carrier s

tariff provision set forth in paragraph c 2 ii of this section in the con

ference tariff
3 All trade names if any under which service will be provided and

the names of the common carrier or common carriers operating under
each such trade name if not shown on the title page

4 A list of the ports or ranges of ports to and from which the tariff
rates apply if not shown on the title page in conformity with paragraph
a 4 of this section

5 A statement indicating the extent of any limitation or restriction
if the application of any of the rates charges rules or regulations stated
in the tariff are restricted to any particular port pier etc or otherwise
limited

6 A single complete alphabetically arranged index listing all commod
ities for which the tariff names rates together with a reference to each
item or page where a particular article is shown If a rate item embraces
two 2 or more commodities each commodity shall be shown in the
index Class rate tariffs and tariffs containing both class and commodity
rates shall contain in addition to applicable item or page references the
ratings of commodities to which class rates apply See Exhibit No 3
to this part Such index may be omitted where rates on less than 100
commodities are included in the tariff All articles generic to different
species of the same commodity should be grouped together For example

Paper building paper printing paper wrapping
7 A full explanation of any symbols reference marks or abbreviations

used in the tariff If such explanation does not appear on the page where
the reference marks or symbols are used such page shall refer to the
page in the tariff where the explanation is given The symbols shown
in 580 IO a 7i shall be used only for the purposes indicated therein
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8 If governed in any manner by other publications as may be permitted
herein a reference thereto substantially in the following form

This tariff is governed except as otherwise provided herein by
Bill of Lading Tariff FMC No or by Rules Tariff
No etc

Where such reference is fully made on the title page reference elsewhere

in the tariff is unnecessary Governing publications must be on file with

the Federal Maritime Commission

9 All rates applicable to the transportation of the articles or classes

of articles named in the tariff Rates shall be stated as required by 580 6

10 Rules and regulations which in any way affect the application of

the tariff

d Specific tariff rules shall be published to govern each of the following
subjects and shall be designated in all tariffs by the numbers and headings
specified below In the event that a specified rule does not apply to the

service offered the rule number and heading shall be published with a

statement that the rule is not applicable For example Rule No 15

Open Rates Not Applicable
1 Scope A list of the ports or range of ports to and from which

the tariff rates apply if not shown on the title page in conformity with

paragraph a 4 of this section

2 Application of rates A clear statement of all the services provided
to the shipper and included in the transportation rates set forth therein

3 Rate applicability rule A clear and definite statement of the time

at which a rate becomes applicable to any given shipment
4 Heavy lift
5 Extra length
6 Minimum bill of lading chargers
7 Payment offreight charges
i A clear statement of all requirements for the payment of freight

charges
ii Currency restrictions if any must be specified and the basis for

determining the rates of currency exchange must be set forth

Hi If credit is extended to shippers the rule must include the credit

terms available and the conditions upon which credit is extended When

credit applications or agreements are required specimens of such applica
tions or agreements shall be published as part of this rule

8 Specimen Bill s of Lading A specimen copy of any bill of lading
contract of affreightment or other document evidencing the transportation
agreement applicable to the service offered shall be submitted with the

tariff unless a separate bill of lading tariff is on file as permitted by
580 13 a Such documents shall not contain provisions inconsistent with

the rules and regulations published in any applicable tariff
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9 Freight forwarder compensation A statement describing the rate or

rates of compensation to be paid to licensed ocean freight forwarders on

United States export shipments in accordance with 51O 23 b of this chap
ter

10 Application of surcharge and or arbitraries differentials outport

differentials or other identifying term Tariffs imposing upon the same

shipment more than one surcharge andor arbitrary expressed in percentage
terms shall also clearly state the manner in which the percentages shall

be applied in computing the additional charges
11 Minimum quantity rates Tariffs naming two or more rates for dif

ferent quantities of commodities covered by the same description shall

state

When two or more freight rates are named for carriage of goods
of the same description over the same route and under similar
conditions and the application is dependent upon the quantity
of the goods shipped the total freight charges assessed against
the shipment shall not exceed the total charges computed for
a larger quantity if the rate noted alongside a qualification specify
ing a required minimum quantity either weight or measurement

per container or in containers will be applicable to the contents

of the container s and if the minimum set forth is met or exceed
ed At the shipper s option a quantity less than the minimum
level may be freighted at the lower rate if the weight or measure

ment declared for rating purposes is increased to the minimum
level

12 Ad Valorem rates A statement specifying the exact method of

computing the charge e g shipper s declaration invoice value delivered
value and the additional liability if any assumed by the common carrier

in consideration therefor

13 Transshipment Tariffs providing for transshipment service pursuant
to an ongoing agreement shall provide

i The through rate

ii The routings origin transshipment and destination ports additional

charges if any e g port arbitrary andor additional transshipment charges
and participating carriers and

Hi A tariff provision substantially as follows

The rules regulations and rates in this tariff apply to all trans

shipment arrangements between the publishing carrier or carriers
and the participating connecting or feeder carrier Every participat
ing connecting or feeder carrier which is a party to transshipment
arrangements has agreed to observe the rules regulations rates
and routings established herein as evidenced by a connecting car

rier agreement between the parties

14 Reserved
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15 Open rates A clear and complete explanation of the extent to

which conference rates have been opened pursuant to paragraphs 1 and

m of 580 6 Any restriction or limitation on the right of participating
common carriers to fix their own rate items and the extent to which

applicable rules and regulations of the conference tariff will continue to

govern the rates filed by each individual line shall also be stated

16 Explosives or other dangerous articles A clear statement of all

regulations governing the transportation ofexplosives inflammable or corro

sive material or other dangerous articles or a reference to a separate
publication which contains such regulations

17 Green salted hides A rule which requires that

i The shipping weight for purposes of assessing transportation charges
be either a scale weight or a scale weight minus a deduction which amount

and method of computation are specified in said rule and

ii The shipper furnishes the common carrier a weighing certificate

or dock receipt from an inland common carrier for each shipment of green
salted hides at or before the time the shipment is tendered for ocean

shipment
18 Returned cargo Tariffs offering the return shipment of refused

damaged or rejected shipments or exhibits at trade fairs shows or expo
sitions to port of origin at the rates assessed on the original movement

when such rates are lower than prevailing rates shall also provide that

i The return of shipments be accomplished within a specific period
not to exceed one year

H The return movement be made over the line of the same common

carrier performing the original movement except that in the case of a

conference tariff return may be made by any member line when the original
shipment was carried by a conference member under the conference tariff

and

Hi A copy of the original bill of lading showing the rate assessed

be surrendered to the return common carrier

19 Shippers requests consultations and complaints Clear and complete
instructions in accordance with the effective agreement s provisions stating
where and by what method shippers may file their requests and complaints
and how they may engage in consultation under section 5b 6 of the

Act together with a sample of the rate request form if one is used or

in lieu thereof a description of the information necessary for processing
the request or complaint

20 Overcharge Claims

i No tariff in the foreign commerce shall limit the filing of overcharge
claims with a common carrier for private settlement to a period of less

than three years after accrual of the cause of action nor shall the acceptance
of any overcharge claim be conditioned upon the payment of a fee or

charge
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ii No tariff in the foreign commerce shall require that overcharge claims

based on alleged errors in weight measurement or description of cargo

be filed before the cargo has left the custody of the common carrier

Hi Tariffs shall contain a rule which states that shippers or consignees
may file claims for the refund of freight overcharges resulting from errors

in weight measurement cargo description or tariff application This rule

shall clearly indicate where and by what method such claims are to be

filed with the common carrier and shall further advise that such claims

may also be filed with the Federal Maritime Commission At a minimum

tariffs shall contain the following provisions
A Claims seeking the refund of freight overcharges may be filed in

the form of a complaint with the Federal Maritime Commission Washing
ton DC 20573 pursuant to section l1 g of the Shipping Act of 1984
Such claims must be filed within three years of the date the cause of

action accrued and
B Claims for freight rate adjustments filed in writing will be acknowl

edged by the common carrier within twenty days of receipt by written

notice to the claimant of the tariff provisions actually applied and the

claimant s rights under the Act

e Additional rules which affect the application of the tariff shall follow

immediately the rules specified in paragraph d of this section and shall

be numbered consecutively
f Where a tariff rule affects only particular items or rates the affected

items or rates shall specifically refer to such rule

g No rate tariff shall require reference to any other rate tariff for

determination of any applicable rate e cept that

1 Reference may be made to another tariff for terminal and accessorial

charges
2 Returned cargo rates accompanied by the rule specified in paragraph

d 18 of this section are permitted
3 Reference may be made to another tariff not containing rates for

commodity lists or generic descriptions as provided in paragraphs f and

g of 580 6 and

4 References may be made to another tariff not containing rates

covering
i Explosives inflammable or corrosive materials or other dangerous

articles
ii Bills of lading or contracts of affreightment
Hi Commodity classifications and

iv Routing guides or other similar tariffs as provided in 580 13

580 6 Statement of rates and charges
a The application of aU rates and charges shall be clear and definite

and explicitly stated per 100 pounds per cubic foot per ton of 2 000

pounds per ton of 2 240 pounds or some other expressly defined unit
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b All rates and charges shall be stated in a simple and systematic
manner Commodities and generic commodity groupings on which rates

are stated shall be listed in alphabetical order If published in the index
item numbers shall also be shown in the body of the tariff

c Where rates are stated in amounts per package the method ofpacking
and specifications showing size measurement or weight of the packages
to which such rates apply shall be shown

d Where rates vary depending upon whether cargo is packed crated

palletized bundled strapped loose or otherwise prepared or delivered for

shipment there shall be a statement clearly and specifically governing the

application of such rates See Exhibit No 4 to this part
e Where rates and charges to or from designated ports are determined

by the adding or subtracting of arbitraries or differentials to or from rates

applicable at other ports such application shall be clearly shown

f A commodity item may by use of a generic term provide rates

on a number of articles if such term contains reference to an item in
the tariff which clearly defines the type of commodities contained in such

generic term or which contains a complete list of such articles or contains
a reference to the FMC number of a separate tariff of the same common

carrier or conference containing such definition or list of such articles

Example Packinghouse products as described in Item or pack
inghouse products as described under heading Packinghouse products
in FMC No or successive issues thereof

g A separate tariff not containing rates may be filed by a common

carrier or conference showing a list of the commodities on which rates

published by reference to generic terms will apply rate tariffs shall be
made subject thereto as provided in paragraph f of this section

h When commodity rates are established the description of the commod

ity must be specific Rates may not be applied to analogous articles
i The rate section of a tariff may include a rate applicable to all

commodities or all commodities of a class on which specific commodity
rates are not stated in the tariff to be called cargo n o s not otherwise

specified general cargo or other identifying name or by broad generic
heading such as chemicals n os

j A separate tariff naming rates on a group of related commodities

may be published if such tariff contains all of the rates applicable to

such commodities which are published by the same common carrier or

conference to or from the same ports or points When such tariffs are

published reference shall be made thereto in the tariff of general application
for the same common carrier or conference to or from the same ports
or points

k l Publication of rates which duplicate or conflict with the rates

published in the same or any other tariff is prohibited
2 The publication of a statement in a tariff to the effect that the

rates published therein take precedence over the rates published in some
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1
l

other tariff or that the rates published in some other tariff take precedence
over or alternate with rates published therein is prohibited

3 Where a common carrier or conference publishes both commodity
and class rates a statement shall be published in the tariff clearly indicating
which of the two rates shall apply on the commodity or commodities
on which both class rates and commodity rates are published

1 Where a conference opens any or all rates each tariff item so opened
shall be amended to indicate the word open in place of the previously
stated rates and shall indicate a reference to a published role in the tariff

clearly defining the word open as used in each tariff and indicate where
the rates of the individual conference member lines on such items will
be found

m 1 Where a conference opens rates pursuant to paragraph 1 of
this section an individual conference member shall not charge rates on

the open item unless and until the individual member files a proper tariff
rate covering such item as required by these roles This may be accom

plished by the individual common carrier or its tariff agent filing a com

plete tariff pursuant to this part or by the conference or its tariff agent
filing a separate supplement at the end of the conference tariff indicating
the rates which will be charged by each individual common carrier and
the governing roles and provisions of the conference tariff applicable to
each common carrier Separate open rate tariffs may also be published
by a conference or its tariff agent When COnference members publish
their open rates in a separate tariff such tariffs must reference on the
title page the conference tariff in which the open rated condition is re

flected

2 i Controlled common carriers filing open rates are subject to the
30 day controlled common carrier notice requirement of 580 1O a 3 i
except when special permission is granted by the Commission under

580 15

ii Notwithstanding paragraph m 2 i of this section a conference
may on less than 30 days notice file reduced rates on behalf of controlled
common carrier members for open rated commodities

A At or above the minimum level set by the conference or

B At or above the level set by a member of the conference that
has not been determined by the Commission to be a controlled common

carrier subject to section 9 of the Act in the trade involved
n Special or emergency rates or rates conditioned upon an expiration

date or other factor shall be shown under the same commodity item
generic heading or class in the same place in the tariff as the ordinarily
applicable rates See Exhibit No 4 to this part

1 If only a portion of particular rates or other provisions will expire
with a special date a notation to that effect shall clearly be shown in
connection with such items as indicated in Exhibit No 4 to this part
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2 Project rates may be placed in a special section of the tariff if

the Table of Contents or Commodity Index contains a specific reference
to Project Rates

0 All rate pages shall be filed in the form and manner shown in
Exhibit Nos 4 and 5 to this part

p The number of rate columns may vary as required to state rates
to one or more ports port groupings or port ranges The width of all
columns in the rate block section of tariff rate pages may vary as required
See Exhibit No 5 to this part
580 7 Filing of service contracts and availability of essential terms

a Definitions The following definitions shall apply for purposes of
this section

1 Contract party means a party signing a service contract as shipper
shippers association or ocean common carrier and any other named entity
associated with such party entitled to receive or authorized to offer services
under the contract except that in the case ofa shippers association individ
ual members need not be named in the contract

2 Geographic area means the general location from which or to which

cargo subject to a service contract will move in intermodal service

3 Port range means those ports in the countries of loading or unloading
of the contract cargo that are regularly served by the contracting carrier
or conference as specified in the tariff applicable to the service in which
the contract is to be employed even if the contract itself contemplates
use of but a single port within that range

4 Service contract means a contract between a shipper or a shippers
association and an ocean common carrier or conference in which the shipper
makes a commitment to provide a certain minimum quantity of cargo
or freight revenue over a fixed time period and the ocean common carrier
or conference commits to a certain rate or rate schedule as well as a

defined service level such as assured space transit time port rotation
or similar service features The contract may also specify provisions in
the event ofnonperformance on the part of either party

5 Shipper means an owner or person for whose account the ocean

transportation of cargo is provided or the person to whom delivery is
to be made

6 Shippers association means a group of shippers that consolidates
or distributes freight on a nonprofit basis for the members of the group
in order to secure carload truckload or other volume rates or service
contracts

b Contract filing requirements
1 Except for contracts relating to bulk cargo forest products recycled

metal scrap waste paper or paper waste every ocean common carrier
and conference that enters into a service contract with a shipper or shippers
association shall file with the Director Bureau of Tariffs as specified
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in paragraph e of this section a true and complete copy of each contract

prior to its effective date

2 Service contracts involving the exempted commodities listed in para

graph b I of this section may be file pursuant to this section at the

option of the contract parties Upon filing such contracts will be subject
to the same requirements as those contracts involving non exempt commod
ities

3 Service contracts shall clearly state

i The contract parties
ii The essential terms except that the origin and destination of cargo

moving pursuant to the contract need not be stated in the form of port

ranges or geographic areas but shall reflect the actual locations agreed
to by the contract parties

Hi A unique service contract number bearing the prefix SC

iv The FMC number of the governing essential terms publication which

contains the carrier s or conference s statement of essential terms

v A specific reference to the essential terms number ET No

in the governing publication which contains the summary of

the essential terms of the contract as provided in paragraph 11 of this

section and

vi The shipment records which will be maintained to support the con

tract

c Confidentiality
1 All service contracts filed with the Commission will to the full

extent permitted by law be held in confidence

2 Amendments to non essential terms of a service contract will be

accorded similar confidential treatment

d Modification and termination of contracts

1 The essential terms of a service contract cannot be modified during
the duration of the contract

2 Service contracts may be terminated by mutual agreement of the

parties
3 In the event of a contract termination as provided in paragraph

d 2 of this section if the minimum quantity required by the contract

has not been met the cargo previously carried under the contract must

be rerated according to the otherwise applicable tariff provisions of the

carrier or conference in effect at the time of such shipments unless the

contract itself provides an alternative procedure for dealing with such a

situation
e Transmittal ofservice contracts

Service contracts are to be filed in single copy contained in double

envelopes which contain no other material The outer envelope is to be

addressed to the Director Bureau of Tariffs Federal Maritime Commission

Washington D C 20573 The inner envelope is to be sea1ed contain only
the executed contract s and shall state This Envelope Contains a Con
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fidential Service Contract The top of each page of a filed service contract

shall be stamped Confidential

f Contract implementation return and rejection
I Perfonnance under a service contract may begin without prior Com

mission authorization on the date the service contract and statement of

essential tenns are on file with the Commission

2 i Within 15 days of filing of the contract and statement of essential

tenns the Commission may return to the contract parties a service contract

or statement of essential tenns that does not confonn to the requirements
of paragraph b or paragraph g of this section The Commission shall

provide the contract parties a written explanation of the reasons for such

return The contract parties shall have 15 days from the date of return

to refile the contract or statement of essential tenns

ii Within 15 days of refiling the Commission may reject a refiled

contract or statement of essential tenns that does not confonn to the require
ments of paragraph b or paragraph g of this section

3 i If a returned service contract or statement of essential tenns is

not refiled perfonnance under the service contract shall be unlawful after

the IS day refiling period has expired
ii If refiled and subsequently rejected perfonnance under the service

contract shall be unlawful after the contract parties receive notice of the

rejection
4 If perfonnance under the service contract becomes unlawful by oper

ation of this paragraph all services theretofore perfonned under the service

contract shall be rerated in accordance with the otherwise applicable tariff

provisions for such services

5 The minimum 3D day period of availability of essential tenns required
by paragraph g of this section shall be suspended upon return of a

service contract or statement of essential tenns and a new 3D day period
shall commence upon refiling thereof

g Availability ofessential terms

1 iA concise statement of the essential tenns of each service contract

shall be filed with the Commission and made available to the general
public in tariff fonnat pursuant to the requirements of paragraph h of

this section

ii The essential tenns of each service contract must be made available

to all shippers or shippers associations similarly situated under the same

tenns and conditions for a specified period of no less than 3D days from

the date of filing of the concise statement of essential tenns

2 The essential tenns shall include where applicable the following
i The origin and destination port ranges in the case of port to port

movements and the origin and destination geographic areas in the case

of through intennodal movements

ii The commodity or commodities involved
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Hi The minimum quantity of ClUgo or freight revenue necessary to

obtain the rate or rate schedule s

iv The contract rate rates or rate schedule s including any additional

or other charges viz surcharges terminal handling charges etc that apply
provisions specifying methods or retroactive rate adjustments based upon

experienced costs and any and all conditions and terms of service or

operation or concessions which in any way affect such rates or charges
v The term of the contract

vi Carrier or conference service commitments

vii Liquidated damages for nonperformance if any or where the volume

requirement may not be met during the contract period in situations other

than those described in paragraph g 2 viii of this section the rate charge
or rate basis which will be applied and

viii A clear description of any circumstances which will permit
A A reduction in the quantity of cargo or amount of revenues required

under the contract

B An extension of the contract term without any change in the contract

rate or rate schedule

C A discontinuance ofthe contract or

0 Any other deviation from the terms of the contract

h Form andfiling ofessential terms

1 Each carrier or conference shall summarize the essential terms of

service contracts it has executed in a governing publication on file with

the Commission

2 i The form and manner requirements applicable to governing tariffs

as set forth in this part shall apply to the essential terms publication
ii Such publication shall include an alphabetical index of the commod

ities covered by the service contracts

3 All essential terms filings shall be printed in black on yellow paper
4 The essential terms of a service contract or contracts shall be identified

with an essential terms number bearing the prefix ET No The ET

No shall be located on the top of each page used to summarize the

essential terms of a service contract or contracts

5 i The essential terms publication shall contain on its title page
or in a rule of such publication reference to the carrier s or conference s

tariff s of general applicability The tariff of general applicability is the
tariff which would apply in the absence of a service contract

ii Every tariff of general applicability shall bear a reference to the
FMC number of a carrier s or conference s governing essential terms publi
cation

i Transmittal ofessential terms publications
At the same time that a service contract is filed with the Commission

publications containing the essential terms of service contracts shall be

transmitted to the Commission with an accompanying transmittal letter in

an envelope which contains only matter relating to essential terms The
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envelope and the inside address on the transmittal letter are to be addressed
to the Director Bureau of Tariffs Federal Maritime Commission Wash

ington D C 20573

U Recordkeeping
Every common carrier or conference shall maintain contract shipment

records for a period of five years from the termination of each contract

k Submission ofmodifications
Any time a service contract is modified terminated or extended a notice

to that effect shall be filed with the Commission

580 8 Tariffs containing through rates for through transportation
a Definitions The following definitions shall apply for purposes of

this section

1 Through rate means the single amount charged by a common carrier
in connection with through transportation

2 Through transportation means continuous transportation between

points of origin and destination either or both of which lie beyond port
terminal areas for which a through rate is assessed and which is offered
or performed by one or more carriers at least one of which is a common

carrier between a United States point or port and a foreign point or

port
b Filing requirements Every common carrier and conference subject

to the Act which establishes through rates for through transportation shall

file tariffs which state all such rates and related charges rules regulations
privileges or facilities granted or allowed Through rates may be filed
in separate tariff publications or as a part of a port to port tariff Such

tariffs shall be filed and maintained in the manner set out in the Act

and in accordance with the rules of this part Through rate tariffs shall

be filed in the name of the common carrier or conference subject to

the Act Through rate tariffs shall be initially filed on thirty days notice

as provided by sections 8 and 9 of the Act unless a shorter notice is

permitted pursuant to special permission Amendments to tariffs containing
through rates which provide for the addition of new inland points may
however become effective upon publication and filing Such tariffs shall
contain the following provisions

1 The title page shall identify the tariff as a through rate tariff

and shall also provide a brief description of the modes of services covered

by the tariff e g railmotor ocean services and the trade area covered

by the tariff The trade area shall be described on the title page by naming
the countries to from or between which the through rates apply and the

port s or range s of ports via which through transportation will be per
formed

2 Rule No 1 ofeach through rate tariff shall provide
i A clear description of the points regions or ports to from or between

which the rates apply Each point region or port shall be described by
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its commonly used geographic name The utilization of U S postal ZIP

codes is permitted and
ii The name of the port or ports via which through shipments will

be moved or a clear description of the range or ranges of ports via

which through shipments will be moved

3 A contract of affreightment clearly setting forth the responsibility
for through transportation which is consistent with the holding out provided
by the application of the rates and conditions of the tariff

c Multiple tariffs Common carriers and conferences which publish more

than one through rate tariff from to or between the same points ports
or regions based on mode of service description of commodities etc

shall provide in Rule No 1 of each respective tariff a cross reference

to the FMC number and description of the application of such other tariff s

580 9 Terminal rules charges and allowances free time allowed at New

York
a Every tariff filed pursuant to this part shall state separately all terminal

or other charges privileges or facilities under the control of the common

carrier or conference which are granted or allowed to shippers
b Wherever a tariff includes charges for terminal services canal tolls

or additional charges not under the control of the common carrier or con

ference which merely acts as a collection agent for the charges and the

agency making such charges to the common carrier increases the charges
without notice to the common carrier or conference such charges may
be increased in the common carrier or conference tariff without being
subject to the 30 day advance filing requirement of this part or separately
stated on the bill of lading

c Every tariff naming rates on import traffic shipped through the port
of New York or to a range of ports which includes New York shall

contain a rule in compliance with Part 525 of this chapter
580 10 Amendments to tariffs rejection

a Tariff amendments

1 For the purposes of this part amendments means all changes
in additions to or deletions from a tariff

2 Amendments which provide for new or initial rates or amendments
which provide for changes in rates charges rules or other provisions result

ing in an increase in cost to the shipper shall be published and filed
to become effective not earlier than 30 days after the date of publication
and filing unless special permission to become effective on less than said
30 days notice has been granted by the Commission pursuant to 580 15

3 i Amendments which provide for changes in rates charges rules

regulations or other provisions resulting in a decrease in cost to the shipper
or amendments which result in no change in cost to the shipper may
become effective upon publication and filing except that all changes to

controlled common carrier tariffs shall not become effective earlier than

30 days from the date of filing unless special pennission has been granted
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by the Commission under 58015 or the change affects tariff matters

which are the subject of a suspension proceeding in which case 580 11 g
shall apply

ii Conferences may file on behalf of their controlled common carrier
members lower independent action rates on less than 30 days notice subject
to the requirements of their basic agreements and subject to such rates

being filed at or above the level set by a member of the conference

that has not been determined by the Commission to be a controlled common

carrier subject to section 9 of the Act in the trade involved

4 An amendment containing a rate on a specific commodity not pre
viously named in a tariff which is a reduction or no change in cost to

the shipper may become effective upon publication and filing if
i The tariff contains a cargo n o s or similar general cargo rate

which would otherwise be applicable to the specific commodity
ii The specific commodity rate is equal to or lower than the previously

applicable general cargo rate and

iii The common carrier is not a controlled common carrier which has

not received special permission authorizing the amendment

5 An amendment which deletes a specific commodity and rate applicable
thereto from a tariff thereby resulting in the application of a higher Cargo
n o s or similar general cargo rate is a rate increase and shall be published
and filed to become effective not earlier than 30 days after the date of

filing in the absence of special permission for an earlier effective date

pursuant to 580 15

6 Looseleaf tariffs shall be amended by reprinting the entire page

upon which any modification is made An amended tariff page shall be

designated in the upper right hand corner as a revised page in the

manner ilIustrated by Exhibit No 4 to this part For example

First revised page I

or

First revised page 21

7 i The revised page filed to accomplish a tariff amendment shall

reprint the page to be replaced in its entirety changing only the matter

on the page which is modified Changes in existing rates charges classifica

tions rules or other provisions accomplished by an amendment shall be

indicated on the revised page by the following uniform symbols

R To denote a reduction

A To denote an increase

C To denote changes in wording which result in neither an increase

nor a decrease in charges
D To denote a deletion

E To denote an exception to a general change
N To denote reissued matter
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I To denote new or initial matter

K To denote a rate or charge that is filed by a controlled common

carrier member of a conference under independent action

ii An explanation of such symbols shall be set forth in the tariff

as required by 580 5 c 7
8 Each revised tariff page shall cancel the previously issued page

upon which a change is made The previous page being cancelled shall

be indicated immediately under the designation of the new revised page

number as illustrated by Exhibit No 4 to this part For example

First revised page 1 cancels original page 1

or

First revised page 21 cancels fourth revised page 21

All matter on a cancelled page which is not being changed shall be reissued

on the revised page as it appeared on the page being cancelled
9 Each revised page shall in the upper right hand corner state the

effective date of the changes made on that page Such effective date shall

be subject to the requirements of sections 8 and 9 of the Act and of

this section Revised pages may also state the issue date

10 When a revised page cancelling a previous page deletes any matter

contained in the previous page the deletion shall be indicated by the

symbol 0 and any other symbol under paragraph a 7 i of this

section applicable to the effect of the deletion upon the common carrier s

rates or charges
11 Every tariff amendment effective upon less than statutory notice

pursuant to special pennission granted by the Commission shall show

in connection with such change the notation required by 580 15 t
12 Increased rates brought forward from a previously filed page prior

to their effective date shall be designated with the symbol N as

reissued and state their original effective date

13 If on account of expansion of matter of any page it becomes

necessary to add an additional page in order to accommodate said new

matter such additional page except when it follows the final page shall

be given the same number as the previous page with a letter suffix unless

all subsequent pages are reissued and renumbered For example
Original Page 4A Original Page 4B etc

If it is necessary to change matter on Original Page 4A it may be

done by issuing First Revised Page 4A which shall indicate the cancellation
of Original Page 4A

14 When a revised page deletes rates rules or other provisions pre

viously published on the page which it cancels and such rates rules or

provisions are published on a different page the revised page shall make

a specific reference to the page on which the rates rules or provisions
will be found and the page to which reference is made shall contain

27 F M C



PUBLISHING AND FILING OF TARIFFS BY COMMON CARRIERS 387
IN THE FOREIGN COMMERCE OF THE UNITED STATES

the following notation in connection with such rates rules or other provi
sions

For here insert rates rules or other provisions in question in
effect prior to the effective date hereof see page

Subsequently revised pages of the same number shall omit this notation
insofar as this particular tariff matter is concerned

b Reserved

c Reserved
d Rejection of tariff amendments orother tariff publications
1 Any amendment or other tariff publication submitted for filing

which fails in any respect to conform with the Act or with the provisions
of this part is subject to rejection or partial rejection When tariff matter

is rejected either in whole or in part the Commission acting through
a designated official will inform the person tendering the material for

filing of the rejection by telegram cablegram or letter

2 Upon receipt ofnotice ofa rejection the filing party shall immediately
remove such rejected material from its effective tariff and immediately
notify all subscribers to affected tariffs that the rejected material is void

3 The number assigned to an amendment or other tariff publication
which has been rejected may not be used again The rejected material

may not be referred to any subsequent amendment or other tariff publica
tion in any manner whatsoever except that a notation shall appear at

the bottom of any new tariff matter issued to replace rejected matter which

reads substantially as follows

Issued in lieu of Page No rejected by the
Federal Maritime Commission

580 11 Supplements to tariffs

a Supplements to tariffs may be filed only to accomplish the following
1 To cancel a tariff in whole or in part
2 To provide for a general rate decrease applicable to all or substan

tially all the commodities listed in a tariff

3 To provide for a general rate increase applicable to all or substantially
all the commodities listed in a tariff

4 To indicate seasonal discontinuance temporary suspension or reinstitu

tion of service covered by a tariff

5 To provide for change in name of the publishing common carrier

or its tariff agent
6 To indicate controlled common carrier rates which have been sus

pended by the Commission

b Supplements filed pursuant to paragraphs a 2 and a 3 of this

section which do not change the rates applicable to all listed commodities

shall bear one of the following notations
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1 The general rate increase decrease provided for on this page

applies to all commodities stated herein except the following here
list the excepted commodities or commodity item number or

2 The general rate increase decrease provided for on this page
applies to all commodities stated herein except those noted on

page

c General rate change supplements paragraphs a 2 and a 3 of

this section shall bear an expiration date that coincides with the date

the changes will be reflected in the rates and charges in the tariff Such

date shall not be more than 90 days after the date of filing No more

than one such supplement may be in effect at any time

d Additional supplements to other than looseleaf tariffs shall be filed

as provided by any special permission authority granted by the Commission

pursuant to 5804 d and 580 15

e Supplements shall be numbered consecutively on the upper right
hand comerof each page For example

Supplement No I to FMC Tariff No

0 General rate increase decrease supplements filed by controlled common

carriers are subject to the 30 day notice requirements of 580 lO unless

special permission has been granted pursuant to 580 15 or the change
affects tariff matter which is the subject of a suspension proceeding in

which case 580 11 g shall apply
g Treatment of suspended tariff matter controlled common carriers

1 Tariff matter filed by a controlled common carrier may be suspended
at any time before its effective date Tariff matter already in effect may
be suspended upon issuance of a show cause order on not less than 60

days notice to the common carrier In either instance the suspension
period shall not exceed 180 days

2 Upon receipt of a suspension order the controlled common carrier

shall immediately file a supplement which

iContains the specific rates charges classifications or rules suspended
ii Cites the date upon which the suspension becomes effective and

iii States that all use and application of the suspended tariff matter

is deferred for the period specified in the suspension order

3 Controlled common carrier tariff matter filed to become effective

during a suspension period in lieu of the suspended matter may become

effective immediately upon filing or upon the effective date of the suspen
sion whichever is later In determining whether to reject replacement rates

the Commission will consider whether such rates result in total charges
e g rate plus applicable surcharges that are lower than the lowest com

parable charges effective for a U S flag or reciprocal flag common carrier

serving the same trade
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i The filing controlled common carrier shall identify the specific D S

flag or reciprocal flag common carrier s rates charges classifications or

rules resulting in total charges which equal or are lower than its own

ii All replacement filings shall state on the appropriate tariff page
the following

Filed pursuant to 46 D S C app 1708 d and 46 CFR 580 11 g

580 12 TimeVolume Rates

a Definition Time volume rate for the purposes of this section

means a rate published in a tariff which is conditional upon receipt of

a specified aggregate volume of cargo or aggregate freight revenue over

a specified period of time
b General requirements
1 Time volume rates may be offered by common carriers or conferences

All rates charges classifications rules and practices concerning time volume
rates must be published in an applicable tariff on file with the Commission

The time volume rate offering must identify the shipment records which
will be maintained to support the rate

2 Once a time volume rate is accepted by one shipper it shall remain

in effect for the time specified without amendment

3 Any shipper utilizing a time volume rate must give notice to the

offering carrier or conference of its intention to use such a rate prior
to tendering any shipments under such an arrangement Notice may be

accomplished by any effective method deemed appropriate by the offering
carrier or conference and set forth in the applicable tariff

4 Shipper notices and shipment records supporting a time volume rate

shall be maintained by any offering carrier or conference for at least five

years after any shipper s use of a time volume rate has ended

c Continuation of contracts

Any contract with respect to a time volume rate entered into prior to

June 18 1984 pursuant to former 536 7 and in effect on that date

shall be permitted to remain in effect for the duration of the term specified
in the contract or until June 17 1985 whichever occurs first

580 13 Governing tariffs

a If it is undesirable or impractical to include tariff rules or bills

of ladingcontracts of affreightment in a rate tariff as required by paragraphs
c 10 and d 8 of 580 5 such materials may be separately published

and filed as a rules tariff andor bill of lading tariff Classifications

of freight and similar tariff matter may also be published and filed as

separate governing tariffs Rate tariffs affected by such governing publi
cations shall be made expressly subject thereto by the inclusion of a ref

erence in substantially the following form

Except as otherwise provided this tariff is governed by insert

type of tariff FMC No
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b No rate tariff shall refer to or be governed by another rate tariff

c Tariffs naming rates for the transportation of explosives inflammable

or corrosive material or other dangerous articles shall contain as required
by 580 5 d 16 the rules and regulations issued by the common carrier

or conference governing the transportation of such articles or reference

to a separate publication commercial or governmental where such regula
tions are available to the general public

580 14 Transfer of operations transfer of control changes in common

carrier name and changes in conference membership
a Whenever a common carrier with an individual tariff on file changes

its name or transfers operating control to another person the person who

will thereafter operate the common carrier service shall make appropriate
tariff filings to indicate the change in name Subsequent amendments to

such tariffs shall be in the name of the new common carrier

b Whenever the name of a common carrier which participates in a

conference is changed the conference shall file an appropriate amendment

to its tariff indicating the participating common carrier s new name

c Whenever the operation control or ownership of a common carrier

is transferred resulting in a majority portion of the interest of that common

carrier being owned or controlled in any manner by a government under

whose registry the vessels of the common carrier are operated the common

carrier shall immediately notify the Commission in writing of the details

of the change
580 15 Applications for special permission

a l Section 8 d of the Act authorizes the Commission in its discretion

and for good cause shown to permit increases in rates or the issuance

of new or initial rates on less than statutory notice Section 9 c of the
Act authorizes the Commission to permit a controlled common carrier s

rates charges classifications rules or regulations to become effective on

less than 30 day s notice The Commission may also in its discretion
and for good cause shown permit departures from the requirements of

this part The Commission will grant such permission only in cases where

merit is demonstrated

2 Typographical andor clerical errors constitute good cause for the

exercise of special permission authority but every application based thereon

must plainly specify the error and present clear evidence of its existence

together with a full statement of the attending circumstances and shall

be filed with reasonable promptness after issuance of the effective tariff

publication
b Application for special permission to establish rate increases or de

creases on less than statutory notice or for waiver of the provisions of

this part shall be made by the common carrier conference or agent that

holds authorization to file the tariff publication Such applications shall

be accompanied by a filing fee of 90
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c Application for special permission shall be made only by cable

telegram or letter except that in emergency situations application may
be made by telephone if the telephone communication is promptly followed

by a cable telex or letter and the filing fee of 90

d 1 If the authority granted by special permission is used it must

be used in its entirety and in the manner set forth by the Commission

2 If the exact authority granted by the special permission is not used

and more less or different authority is desired a new application complying
with the requirements of this part in all respects and referring to the

previous special permission must be filed

e Applications for special permission shall contain the following infor

mation
1 The name of the conference or carrier

2 The FMC number and description of the specific tariff involved

3 The rate commodity rules etc related to the application and

the special circumstances which the applicant believes constitute good cause

to depart from the requirements of this part or to warrant a tariff change
upon less than the statutory notice period
f Every tariff or tariff amendment filed pursuant to special permission

granted by the Commission shall contain the following notation

Issued under authority of Federal Maritime Commission Special
Permission No

The filing common carrier s shall fill in the blank with the special permis
sion letter and number assigned by the Commission For example No

F 1212 or No CC 1212

580 16 Loyalty contracts

a A sample of any loyalty contract as defined in this part must

be filed in the applicable tariff together with rules which set forth the

scope and application of the contract system
b The use of any sample loyalty contract and applicable rules filed

for inclusion in a tariff under paragraph a of this section shall be presumed
to be in conformity with the antitrust laws within the meaning of

section 10 b 9 of the Act if such contract makes reference to a Business

Review Letter issued pursuant to 28 CFR 50 6 indicating no objection
to the use of that contract

580 91 OMB control numbers assigned pursuant to the Paperwork Reduc

tion Act

This section displays the control numbers assigned to information collec

tion requirements of the Commission in this part by the Office of Manage
ment and Budget pursuant to the Paperwork Reduction Act of 1980

Pub L 96511 The Commission intends that this section comply with

the requirements of section 3507 f of the Paperwork Reduction Act which

requires that agencies display a current control number assigned by the
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Director of the Office of Management and Budget OMB for each agency
information collection requirement

Section
Current

OMS Con
trol No

j

580 3
580 7 1
5SO 8 through 580 15

30720009
30720044
30720009
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46 CFR PARTS 585 AND 587

DOCKET NO 8422 FOR PART 587

ACTIONS TO ADDRESS CONDITIONS UNFAVORABLE TO

SHIPPING IN THE FOREIGN TRADE OF THE UNITED STATES

AND CONDmONS UNDULY IMPAIRING ACCESS OF U S FLAG

VESSELS TO OCEAN TRADE BETWEEN FOREIGN PORTS

November 9 1984

Final Rules

These Final Rules revise and supersede the Commis

sion s regulations in Subchapter D implementing section

19 of the Merchant Marine Act 1920 and the Interim

Rule implementing section 13b 5 of the Shipping Act
of 1984 which became effective on June 18 1984 The
revision of Part 585 implementing section 19 of the

1920 Act merely makes technical corrections The revi
sions of Part 587 implementing the 1984 Act relate to

among other items definitions factors which would indi
cate conditions unduly impairing access of U S flag ves

sels in cross trades petitions for relief proceedings deci
sions sanctions and effective date of decisions

DATES Effective December 15 1984

SUPPLEMENTARY INFORMATION

IREGULATIONS TO ADJUST OR MEET CONDITIONS UNFAVORABLE
TO SHIPPING IN THE FOREIGN TRADE OF THE UNITED STATES

ACTION

SUMMARY

In the Commission s program to review and republish all of its regulations
since the passage of the Shipping Act of 1984 the Act 46 D S C app
1701 certain technical and style changes appeared to be required for
Part 585 Regulations to Adjust or Meet Conditions Unfavorable to Ship
ping in the Foreign Trade of the United States formerly 46 CFR Part
506 These regulations implement section 191 b of the Merchant Marine
Act 1920 46 D S C app 8761 b Previously a Final Rule on Part
585 was published in the Federal Register at 49 FR 20816 May 17
1984 but further changes were deemed necessary

The non substantive technical and style changes to Part 585 reflect revi

sions in nomenclature and Commission organization correction of typo
graphical errors and removal of superfluous verbiage Outdated and obsolete

provisions have also been deleted Also changed or deleted where feasible

j
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are citations to other laws required by recodifications and other statutory

changes references to the obsolete General Order system Provided

howevers and gender specific terms There are no substantive changes
to Part 585

II ACTIONS TO ADDRESS CONDITIONS UNDULY IMPAIRING ACCESS

OF U S FLAG VESSELS TO OCEAN TRADE BETWEEN FOREIGN

PORTS

The Shipping Act of 1984 was enacted on March 20 1984 with an

effective date of June 18 1984 Section 13 b 5 46 U S C app 1712 b 5

of the Act provides that

If after notice and hearing the Commission finds that the action

of a common carrier acting alone or in concert with any person
or a foreign government has unduly impaired access of a vessel

documented under the laws of the United States to ocean trade

between foreign ports the Commission shan take action that it

finds appropriate including the imposition of any of the penalties
authorized under paragraphs I 2 and 3 of this subsection

13b 1

On May 16 1984 the Commission published in the Federal Register
49 FR 20654 corrected 49 FR 21931 May 24 1984 26 F M C 649

an Interim Rule implementing section 13 b 5 of the Act The Commission

provided ninety days for comments on the Interim Rule Comments were

received from I Parties to FMC Agreement No 10050 Agreement No

10050 2 American President Lines Ltd 3 Chilean Line Inc 4

China Ocean Shipping Company COSCO 5 Council of European and

Japanese National Shipowners Associations CENSA 6 Consultative

Shipping Group CSG 2 7 Delta Steamship Lines Inc Delta 8 Govern

ment of Japan 9 National Maritime Council NMC 10 Sea Land Serv

ice Inc 11 United States Department of State 12 Transportes Navieros

Ecuatorianos Transnave and 13 United States Department of Transpor
tation DOT After consideration of these comments the Commission is

issuing this Final Rule to supersede the Interim Rule

I These penalties include suspension of the tariffs of a common carrier or that common carrier s right to

use any or all tariffs of conferences of which it is a member and the imposition of a civil penalty of not

more than 50 000 per shipment for the acceptance or handling of cargo for carriage under a tariff that has

been suspended or after the common carrier s right to utilize that tariff has been suspended See 46 U S c

app 1712 b 91 3
2The eSG includes the governments of Belgium Denmark Finland France Federal Republic of Germany

Greece Italy Japan Netherlands Norway Spain Sweden and the United Kingdom
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DISCUSSION OF COMMENTS

Section 587 1 Purpose
Section 587 1 a

Agreement No 10050 proposes definitions that it believes will clarify
three terms U S flag vessel U S flag carrier and ocean trade be
tween foreign ports

U S flag vessel is defined in the Interim Rule as a vessel docu
mented under the laws of the United States Agreement No 10050 takes
the position that while this definition is technically correct it should be
amended to make clear that the term includes vessels of all types whether
liner bulk tramp or other category as recognized in section 587 39 a

The Commission agrees with this clarification and the Final Rule is being
revised accordingly

The suggested change clarifies the definition of a U S flag vessel in
the Final Rule This definition is supported by the legislative history of
the Act Both the House and Senate Reports point out that section 13 b 5

is broad enough to permit retaliation against liner operators in U S trades
for events occurring in foreign bulk trades 3 As noted in the Reports
section 13b 5 supersedes section 14 a of the Shipping Act 1916 Con

gress however did not use the language of section 14 a which limited
relief to a common carrier by water which is a citizen of the United
States Instead in section 13b 5 reference is made to the much
broader category ofvessels documented under the laws of the United States
For reasons stated above we believe relief under section 13 b 5 is intended
to cover the types of U S flag vessels mentioned in the Final Rule

U S flag carrier is defined in the Interim Rule as an owner or

operator of a U S flag vessel Agreement No 10050 suggests that in

light of modern service freight systems including intermodal feeder relay
and other connecting operations the defmition be expanded so that relief
under section 13b 5 is not limited to all water or exclusively U S flag
vessel operations The Commission has not adopted this suggestion because
the Act only protects vessels documented under the laws of the United
States The suggested changes would go beyond the scope of the Act

In the area of intermodal transport section 587 2 d makes clear that
relief is offered to U S flag carriers in instances where a government
or commercial practice results in or may result in unequal or unfair

opportunity for U S flag vessel access to port or intermodal facilities or

services related to the carriage of cargo inland to or from ports in a

cross trade It is not necessary therefore to revise the definition of a

U S flag carrier to accomplish this purpose
The phrase ocean trade between foreign ports was not defined in

the Interim Rule However in the Supplementary Information accom

3 See H R Rep No S3 98th Cong 1st Sess 22 23 S Rep No 3 98th Cong 1st Sess 38 1983
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panying the Interim Rule it was pointed out that the phrase ocean trade

between foreign ports includes intermodal movements Agreement No
10050 suggests that the phrase ocean trade between foreign ports be

defined as cargo moving entirely or in part by ocean carriage between

ports andor points in foreign countries The Commission agrees that

the phrase should be explained in the text of the Final Rule and has
done so in section 587 I a I by inserting the words which includes
intermodal movements after ocean trade between foreign ports

CENSA notes that section 587 I a of the Interim Rule refers to only
one of the purposes of the Act which is to encourage the development
of the U S flag liner fleet 46 U S c app 1701 CENSA suggests that

any action taken by the Commission must balance all of the Act s pur
poses including the other two which are I to establish a non discrimina

tory regulatory process and 2 to provide an efficient and economic trans

portation system insofar as possible in harmony with and responsive to

international shipping practices
Section I3 b 5 protects U S flag vessel access to cross trades thus

encouraging the development of the U S flag liner fleet To the extent

that the other purposes of the Act are pertinent in any particular section

I3 b 5 matter they will be taken into consideration

Sections 587 1 b and c

Agreement No 10050 suggests that sections 587 1 b and c be strength
ened to provide relief for prospective harm Delta suggests changes in

section 587 I c to authorize Commission action upon a finding that a

U S flag carrier will incur imminent harm in the trade Transnave objects
to any imposition of sanctions for prospective harm and suggests that

paragraph c be changed to allow Commission action but no punitive
sanctions until actual harm is shown

It is the Commission s intention as pointed out in the Supplementary
Information accompanying the Interim Rule that Commission flexibility
to act swiftly when harm to a U S flag carrier has been demonstrated

or is imminent be preserved In order to make this point clear paragraphs
b and c of section 587 1 of the Interim Rule are being amended to

indicate that Commission action may be taken when undue impairment
is imminent

On the other hand we appreciate Transnave s concern with respect to

remedial versus punitive measures that may be taken by the Commission

on the basis of prospective harm Should the Commission find that the

adverse practice or activity from which relief is sought has not yet occurred

but that punitive sanctions are warranted when it does occur such sanctions

will be made effective concurrently with the actual implementation of the

practice or activity threatening undue impairment of access Section 587 7 c

of the Final Rule now so provides
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Delta points out that section 587 1 c would appear to limit conditions

unduly impairing the access of a U S flag carrier to those where the

carrier is unable to enter the trade or where actual participation is being
eroded for reasons other than its commercial ability or competitiveness
Delta therefore suggests that this provision be expanded to enable the

Commission to find impairment of access when a U S flag carrier is pre
vented from increasing its participation in a cross trade for reasons other

than its competitive ability
The Commission agrees that the term eroded could be interpreted

to limit the Commission s ability to find the expansion of a U S flag
carrier s participation in a trade may have been unfairly restricted The

Interim Rule is therefore being amended to clarify this point by substituting
the term restricted for eroded

Agreement No 10050 and Delta recommend the deletion of the cautionary
language in section 587 1 c of the Interim Rule which provides that section

13b 5 procedures should not be used as an instrument for the harassment

of foreign flag carriers operating in the U S foreign trade These com

menters believe that adequate safeguards against the filing of frivolous

petitions are elsewhere provided for in the Interim Rule CENSA however

favors retention ofthe cautionary language
The Commission agrees that the Rule otherwise provides ample safeguards

against potential harassment Section 587 3 allows the Commission to reject
frivolous or deficient petitions and requires petitions for relief to be sup

ported by affidavits and other supporting documents Given these safeguards
the cautionary language in section 587 1 c would appear unnecessary and

is therefore deleted This deletion however does not reflect a change
in Commission policy The Commission will carefully review section

13b 5 petitions in order to ensure that the procedures of Part 587 are

not abused

CENSA suggests that when the Commission evaluates the operational
ability of a carrier to offer a service it consider recent U SfCSG discussions

on the criteria which such a carrier should meet CENSA goes on to

note that the specific criteria set out in the Interim Rule have been overtaken

by developments in those discussions

The Commission is aware of and closely follows the U SfCSG discus

sions wQich have centered on reaching an agreement regarding reciprocal
competitive access for U S and CSG vessels to U S and CSG trades

with developing nations These discussion are ongoing and no agreement
has been concluded between the United States Government and the CSG

Governments Itwould therefore be premature to even consider formalizing
in the Final Rule the policies still under discussion

Section 587 1 c of the Interim Rule provided that the condition of unduly
impaired access would be found only where a U S flag carrier is fit

willing and able to enter a trade in which its access is being unduly
impaired Upon further consideration the Commission does not believe
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that U S flag carriers should be required to meet a rigid fit willing
and able standard with regard to foreign to foreign trades when foreign
flag carriers have free and unrestricted access to U S trades Therefore

the term fit willing and able has been deleted from the Final Rule
and in its place is substituted the term commercially able The commer

cially able standard will still allow the Commission to screen out a

frivolous petition without imposing an overly restrictive standard on US

flag carriers

Section 587 1 d

Section 5871 d provides that when exammmg conditions in a trade
between foreign ports and considering appropriate action the Commission
will give due regard to U S maritime policy and U S Government shipping
arrangements with other nations as well as the degree of reciprocal access

afforded in U S foreign trades to the carriers of the countries against
whom action is requested

CENSA and the CSG suggest that the Commission also give due regard
to the U SCSG discussions particularly on the issue of restrictive commer

cial practices and derogations from reciprocal competitive access CENSA

urges that complaints received by the Commission concerning restrictive
commercial practices be first taken up at the diplomatic level with the

governments of the carriers concerned The CSG believes that the Commis

sion should make clear that it would normally look to the CSG Governments
to remedy any restrictive commercial practices in their trades In addition

the CSG notes that the Commission should avoid any threat to derogations
agreed upon in the U SCSG discussions These derogations include certain

government and commercial agreements which in some way restrict competi
tive access but were in effect prior to the start of the ongoing U S

CSG discussions

As discussed in connection with section 587 I c above an agreement
between the U S and CSG has not yet been accepted by either party
and therefore cannot be considered by the Commission for the purposes
of the Final Rule In appropriate circumstances the Commission will under

section 587 6 of the Final Rule request that the Secretary of State seek

resolution of restrictive practices through diplomatic channels

Section 587 2 Factors indicating conditions unduly impairing access

This section provides various examples of factors which would be deemed

to indicate conditions unduly impairing access of a US flag vessel to

cross trades Numerous comments addressed various portions of this section

DOT is generally concerned that certain of the listed practices of ocean

carriers or foreign governments might be considered as per se impairment
of access of US flag vessels to a cross trade Specifically mentioned

is section 587 2 c which cites certain commercial activities e g closed

conferences employing deferred rebates as indicating conditions unduly
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impamng access The discussion below with respect to section S87 2 c

should allay any concern that closed conferences employing deferred rebates

would be treated by the Commission as per se violations of section 13b 5

Delta suggests that this section be expanded to list additional factors

indicating conditions of impaired access including 1 the existence of

foreign intergovernmental agreements 2 discriminatory fines taxes or

other financial penalties levied on cargo shippers and consignees when

using U S flag vessels and 3 discriminatory financial benefits granted
to shippers or consignees when using other than U S flag vessels

The first factor suggested by Delta ie foreign intergovernmental agree

ments is too broad and indefmite to be included in this section However

to the extent that an intergovernmental agreement reserved substantial

amounts of cargo or otherwise restricted access to cargo it could be a

factor indicating unduly impaired access Such cargo reservation arrange
ments are covered in section 587 2 b

Fines fees for those employing U S flag vessels or benefits for those

not doing so are factors which the Commission would consider as unduly
impairing access Accordingly section 587 2 a is being so amended

Section 587 2 a

Section 587 2 a states that the imposition upon U S flag vessels of

fees charges requirements or restrictions different from those imposed
on other vessels or which preclude or tend to preclude U S flag vessels

from competing in the trade on the same basis as any other vessel is

a factor which may indicate unduly impaired access

Agreement No 10050 notes that section 587 2 a of the Interim Rule

does not make specific references to national flag operators Agreement
No 10050 is concerned that this omission might be read as an unintended

limitation on the scope of this section especially in view of the express
reference to national flag vessels in section 587 2b Such a limitation

on the scope of section 587 2 a was not intended Section 587 2 a is

therefore being clarified by amending the phrase from those imposed
on other vessels to read from those imposed on national flag or other

vessels in the Final Rule This is not to say that imposition of different

restrictions on national and non national carriers results in a per se finding
of conditions unduly impairing the access of U S flag vessels The United

States Government itself makes a distinction between U S flag camers

and other carriers under its various cargo preference statutes The Commis
sion will determine whether the alleged restrictions are unfair or unreason

able after consideration of all the facts relevant to each case

COSCO reads sections 587 2 a and d as requiring that U S flag
vessels receive not merely the same treatment as other cross trading vessels

but instead treatment as favorable as is accorded vessels flying the flag
of the bilateral trading partners COSCO believes that the effect of these

sections is to require foreign governments to give U S flag vessels most
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favored nation MFN treatment 4 COSCO asserts that the United States

Government does not accord MFN treatment to COSCO vessels and con

cludes that these sections are contrary to principles of equality and mutual

benefit
As stated above the Commission is charged by the Act with determining

whether alleged restrictions are unfair or unreasonable to U S flag vessel

access The Commission will make such a determination after consideration

of all facts relevant to each case Facts that the Commission would consider

would include the treatment of national flag and other vessels in U S

cross trades as well as the degree of reciprocal access afforded in U S

foreign trades to the carriers of the countries against whom the Commission

action is contemplated
Agreement No 10050 suggests that discriminatory burdens applied to

intermodal and connecting services should be mentioned in section 587 2 a

We do not believe this change is necessary As previously discussed section

587 2 d should adequately address the concerns regarding intermodal re

strictions expressed by Agreement No 10050

Section 5872 b

Section 587 2 b includes as a factor indicating undue impairment the

reservation of a substantial portion of the total cargo in the trade to

national flag or other vessels which results in failure to provide reasonable

competitive access to cargoes by U S flag vessels CENSA and the CSG

suggest that this provision be clarified to indicate that it does not apply
to commercial cargo sharing arrangements Agreement No 10050 urges
that it be strengthened to state that the United States will oppose cargo

sharing schemes and that 40 40120 and other restrictive devices may be

met by similar restrictions

Use of the word reservation in section 587 2b refers to government
reservation laws Only governments can reserve cargoes to carriers Com

mercial pools may allocate the commercial cargo captured by its members

but these are cargoes for which they compete Section 587 2 b would

however cover the situation where a commercial cargo sharing agreement
is government influenced or a conference pool or any other conference

practice operates in a predatory fashion such that it is unduly impairing
the access of a U S flag carrier in a cross trade

Section 587 2 c

The Interim Rule provides that the use of predatory practices including
but not limited to closed conferences employing fighting ships or deferred

rebates is a factor which may unduly impair the access of a U S flag
vessel to cross trades Although the wording of this paragraph follows

4 In these circumstances MFN treatment would generally require that anation give U S flag carriers treat

ment e g regarding port call notice fees etc no less favorable than the treatment accorded that nation s

most favored trading partner
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the language used in both the House and Senate Reports S which listed

closed conferences employing fighting ships or deferred rebates as prac
tices which could have the effect of unduly impairing the access of U S

flag vessels to trade between foreign ports several commenters objected
to its inclusion in the Interim Rule

DOT Department of State CENSA CSG and COSCO all suggest that

specific references to closed conferences employing deferred rebates be

deleted as a factor indicating unduly impaired access It is pointed out

that these practices are not unlawful in some foreign trades As stated

above DOT believes that reference to these practices creates the impression
that they may be considered as per se violations of section 13b 5

Delta on the other hand submits that closed conferences

employing deferred rebates is one of the most effective devices

used in foreign to foreign trades for closing a trade to outsiders and the

fact that this practice is not considered predatory by many of our trading
partners is irrelevant Delta maintains that while the Commission need

not impose U S open conference policy on foreign to foreign trades to se

cure reasonable access to those trades for U S vessels it should consider

that policy in determining whether conditions exist which unduly impair
the access of a U S flag vessel

Agreement No 10050 suggests that the reference to possible entities

which may engage in predatory practices be expanded to include not only
closed conferences but all conferences open or closed pools and carriers

employing fighting ships Agreement No 10050 would agree to the removal

of the term deferred rebates provided that the Commission state that

its removal is without prejudice to future consideration of finding deferred

rebates as a factor impairing access

The factors enumerated in section 587 2 were not intended to be

either exclusive or conclusive These practices would ultimately require
a finding that they resulted in undue impairment of access before sanctions

would be imposed Thus the mere existence in a trade of a closed con

ference which utilizes deferred rebates would not in and of itself support
a conclusion that deferred rebates unduly impair access of a U S flag
vessel It is only where they are used in a predatory fashion that such

practices would violate this section To make this clear we are inserting
the word possibly prior to the phrase including but not limited to

closed conferences employing fighting ships or deferred rebates in
section 587 2 c Furthermore the list of practices that may be predatory
was not meant to be exhaustive By its terms section 587 2 c includes

use of any predatory practice Delta s suggestion that the Commission

consider U S open conference policy when determining whether undue im

pairment exists under section 587 2 c is accommodated by section 587 1 d

which provides that the Commission will consider the degree of reciprocal

5See H R Rep No S3 98th Cong 1st Sess 22 23 S Rep No 3 98th
Cong

1st Sess 38 1983
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access afforded in U S foreign trades to the carriers of the countries against
whom Commission action is contemplated
Section 5872 d

The Government of Japan suggests that the reference in section 587 2 d

to unequal treatment with respect to intermodal facilities is inappropriate
for inclusion as a factor requiring retaliatory action because it extends

U S regulatory authority to the domestic transportation systems of another

country Agreement No 10050 supports retention of section 587 2 d

In light of the world wide growth and development of intermodal trans

portation systems the reference in section 587 2 d to intermodal facilities

and services is necessary in order to provide meaningful protection to

U S flag vessels Denial of the opportunity to compete for intermodal cargo
on a fair basis can constitute an undue impairment of access in the same

fashion as unfair discrimination in access to port to port cargo movements

For this reason no change to section 587 2 d is being made

Sections 5872 b c d and e

Agreement No 10050 suggests that references to U S flag vessel s

in sections 587 2 b c d and e should be changed to U S flag
carrier s thereby incorporating this commenter s proposed definition of

U S flag carrier which in part was meant to expand the coverage
for relief to foreign flag feederships of U S carriers For the reasons dis

cussed above in connection with section 587 1 a Agreement No 10050 s

proposed definition of U S flag carrier is not accepted and changes
to these paragraphs are not made

Section 587 3 Petitions for relief

Agreement No 10050 suggests that a new paragraph be added to section

587 3 stating that petitioners may recommend time periods for Commission

action on a petition We are not adopting this suggestion If a filing party
desires to specify a time period for Commission action it may do so

under section 587 3 b 9 However due to the possible significant foreign
policy implications of any action taken the Commission believes it requires
maximum flexibility in structuring section 13 b 5 proceedings and deter

mining when sanctions should be applied It cannot be locked into any

rigid pre determined time frames

Section 5873 a Filing

Agreement No 10050 suggests that the term US flag carrier be

substituted for the owner or operator of a liner bulk tramp or other

vessel documented under the laws of the United States as the person

who may file a petition for relief under section 5873 a This suggested
language change is predicated on the Commission s acceptance of Agree
ment No loo50 s definition of U S flag carrier For the reason discussed

above in connection with section 5871 a this suggestion is not adopted
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In any event a U S flag carrier obviously may file a petition under

section 5873 a

Section 5873 bContents

Section 587 3b lists what should be included in the contents of petitions
for relief Delta and Agreement No 10050 believe that many of the manda

tory submission requirements e g certified documents statistics affidavits

of fact and memoranda of law should be made permissive We disagree
By requiring a complete submission at the initial stage of the proceeding
the Commission is better able to move with dispatch if warranted The

mandatory requirements of this section therefore shall except as modified

below be continued
Delta and Agreement No 10050 suggest that certain information ie

certified copies of foreign laws and certain statistics may be difficult or

impossible for the petitioner to provide and that in such a case the petition
could be rejected by the Commission as deficient causing undue delay
or denial of consideration of an otherwise meritorious petition The Commis

sion understands that obtaining a certified copy of a foreign law may
sometimes be difficult and is revising section 587 3b 4 to provide that

certified copies of the law rule regulation or other document are to be

provided when available The Commission believes however that the

petitioning parties should generally be able to provide a concise description
and citation of the foreign law rule or government or commercial practice
which is alleged to impair access to a trade This information will obviously
be essential to section 13b 5 deliberations

Likewise the Commission concludes that statistics relating to alleged
harm required under sections 587 3b 7 i and b 7 iii are necessary
to make an informed decision regarding the merits of the petition and

the harm alleged The Commission will exercise its judgment when evaluat

ing the statistics provided including the particular circumstances surrounding
each petition and will consider the difficulties involved in obtaining and

or compiling these statistics
In addition affidavits of fact and memoranda of law provide needed

information to enable the Commission to evaluate the merits of the petition
and proceed expeditiously where swift action may be critical to prevent
irreparable harm to the U S flag carrier Therefore these documents remain

a requirement for petition contents

Section 5873 b2

Section 587 3b 2 of the Interim Rule requires that the name and

address of each party carrier person or foreign government agency against
whom the petition is made be included in the petition DOT believes

that this section should be amended to require the name of each party
foreign government agency or instrumentality thereof carrier or other

person against whom the petition is made DOT points out that addition

of the language foreign government agency or instrumentality thereof
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would enable a petitioner to name a quasi governmental organization such

as a national commodity or cargo allocation authority that is acting in
concert with common carriers to unduly impair the access of a D S

flag vessel The language carrier or other person is intended to make
section 587 3 b 2 more consistent with the Act which defines person
to in effect include a carrier DOT s suggestion clarifies the definition
of party and is therefore being adopted

CENSA notes that section 5873 b 2 fails to require the petition to

be served on the parties The CENSA comment has merit and section

587 4b of the Final Rule previously section 587 6 b provides for such
service by the Commission In cases where a foreign government agency
or instrumentality thereof is named as a party in the petition the Commis
sion will seek service through appropriate diplomatic channels In order
for the Commission to recognize with certainty whether a party name

in a petition is a foreign government agency or instrumentality thereof

it is requiring a statement to that effect under section 587 3b 2 of the

Final Rule

Section 5873 b5

Section 587 3 b 5 of the Interim Rule requires that a petition include

any other evidence of the existence of a government or commercial

practice alleged to be causing undue impairment of access Agreement
No 10050 has suggested that section 587 3 b 5 be expanded to include
other evidence relating to any law rule or regulation as well as any

government or commercial practice Agreement No 10050 believes this

change is appropriate because as it noted in its comment on section
587 3 b 4 a certified copy of foreign laws may not be obtainable Al

though this section would probably allow for the inclusion of such informa

tion under either section 587 3b 3 or section 5873 b 7 the change
suggested in section 5873 b 5 is being adopted to include any other

information relating to any law rule or regulation or indicating the exist

ence of any government or commercial practice
One other change is being made to section 587 3 b 5 The term evi

dence is being peleted and in its place the term information is being
inserted This change is made here and in any other section of the Final

Rule where the term evidence is used The contents of the petition
cannot be properly characterized as evidence at this point in the section

13b 5 procedure
Section 5873 b 8

Section 587 3 b 8 of the Interim Rule requires a memorandum of law

addressing relevant legal issues Agreement No 10050 believes that it is

not clear whether this provision contemplates submission of a separate
document It suggests that a change be made to indicate that any legal
discussion where appropriate may be incorporated in the petition for relief
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This suggestion is being adopted in the Final Rule The Commission will

permit the petitioner to submit a separate memorandum as part of the

petition or where appropriate incorporate any legal discussion within the

petition Section 587 3 b 8 is being amended accordingly
Section 5874 Receipt of relevant information

Redesignated Section 587 5 in the Final Rule

CENSA suggests that information submitted to the Commission be made

available to all interested parties Agreement No 10050 suggests that any
information submitted pursuant to this section should be provided to the

petitioning or affected U S flag carrier before it is made part of the record

DOT recommends the establishment of standards for confidential treatment

and procedures for segregating proprietary information from other factual

statements and arguments in order to provide maximum disclosure of infor

mation
Persons submitting information pursuant to section 587 5 of the Final

Rule may request that all or any portion of that information be accorded

confidential treatment under an appropriate exemption of the Freedom of

Information Act FOIA 5 U S C 552 Where an exemption applies pro

prietary or other information would be protected from disclosure The Com

mission does not believe it is necessary to specifically provide for confiden

tial treatment of business or other information in Part 587

It should be noted that any information which is submitted even if

covered by a FOIA exemption must be disclosed to all parties in any

proceeding under Part 587 if that information is made part of the record

in the proceeding upon which the Commission will base its decision Fun

damental precepts of due process require that such information be made

available to all parties in a proceeding Where appropriate such information

may be shielded from public disclosure through a protective order In

any event Commission action will be based on the record before it Finally
there does not appear to be any need or reason for submitting information

to a petitioning or affected U S flag carrier prior to making the information

a part of the public record

Section 587 4 a

Redesignated Section 587 5 a in the Final Rule

DOT recommends that section 5874 a of the Interim Rule be modified
to provide for both compulsory production of information in appropriate
circumstances and express sanctions for failure to produce information

noting comparable provisions under the Commission s regulations imple
menting section 19 1 b of the Merchant Marine Act of 1920 6

The Commission believes it unnecessary to make a specific reference

in the Final Rule to the Commission s subpoena powers conferred by

6See 46 C F R 585 formerly Part 506 as amended 49 FR 20816 May 17 1984
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section 12 of the Shipping Act of 1984 46 U S C app 1711 Nothing
precludes the Commission from employing its subpoena powers in a section

13 b 5 proceeding Furthermore the failure of affected parties to provide
information may result in findings or conclusions that would be adverse
to them

Section 5874 b

Redesignated section 587 5 b in the Final Rule

The phrase bona fide has been deleted from section 5875 b of the

Final Rule A petition which has been published in the Federal Register
has in effect been determined to be bona fide and the phrase bona

fide in this section is unnecessary

Section 587 5 Notification to Secretary of State

Redesignated Section 587 6 in the Final Rule

Section 5875 now section 587 6 in the Final Rule provides for notifica

tion to the Secretary of State by the Commission when there are indications

that conditions unduly impairing the access of a U S flag vessel to trade

between foreign ports exist The section provides that the Commission

may request that the Secretary of State seek resolution of the matter through
diplomatic channels and may request the Secretary to report the results

of such efforts within a specified time period
CENSA suggests that this section be amended to explicitly permit the

Secretary of State to concert with friendly governments sharing the

same aim of free access to trade so that joint efforts may be made to

seek a diplomatic solution The CSG states that where resistance against
restrictive trade practices is intended to be collective the Commission should

invariably request the Secretary of State to join in the pursuit of a diplomatic
resolution to each problem

COSCO suggests that in the event actions complained of are those of

a controlled carrier or of a foreign government the Final Rule should

require the Commission to request that the Secretary of State seek diplo
matic resolution and report to the Commission on those diplomatic efforts

before a Commission proceeding begins
These suggestions are not being adopted The Commission would of

course seek assistance from the State Department where feasible and appro

priate and prefers where possible diplomatic resolution of matters raised

in section 13 b 5 petitions However in some cases attempts to seek

resolution through diplomatic channels may be time consuming and could

result in a U S flag carrier suffering irreparable harm Commission requests
that the Secretary of State seek diplomatic resolution of section 13 b 5

matters will therefore be kept discretionary
Delta seeks to clarify the Commission s enforcement role by modifyingnsection

587 5to clearly indicate that the Commission andnot the Depart ment
of State is responsible for the enforcement ofsection 13b5 Delta 27

F M C
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also suggests that an affected U S flag carrier be kept apprised of the

progress of any diplomatic negotiations undertaken by the Secretary of

State
The Shipping Act of 1984 unequivocally entrusts this Commission with

the administration and enforcement of section 13b 5 We have no inten

tion of abdicating those responsibilities in any way The Commission is

neither required to request assistance from the Secretary of State nor re

quired to delay action pending a diplomatic resolution As noted above

however the diplomatic resolution of grievances presented in section

13b 5 matters would generally appear preferable to unilateral Commission

action The Commission may of course assist in these diplomatic efforts

if requested
We do not believe it necessary or appropriate to provide in the Final

Rule that the U S flag carrier or any other party will be apprised by
the Commission of the progress ofdiplomatic negotiations U S flag carriers

or other parties can of course contact the Department of State with respect
to the status of diplomatic negotiations

The Department of Transportation suggests that section 587 5 be amended

to provide that the Commission also notify the Secretary of Transportation
and when appropriate consult with the Secretaries of State and Transpor
tation on policy questions The Interim Rule specifies notification to the

Secretary of State because it is our understanding that the Department
of State is the agency which would have the primary responsibility to

seek diplomatic resolution of 13b 5 matters which will involve foreign
laws and commercial practices existing in foreign to foreign trades How

ever the Commission will as in the past consult with the Secretary of

Transportation who is the Administration s chief spokesperson for maritime

policy and with various other agencies of the Executive Branch in matters

relevant to their areas of interest and will keep them informed as requested
The Commission does not believe that DOT s proposal should be incor

porated into the Final Rule but rather that consultation with other agencies
should be handled on an ad hoc basis

NMC suggests that once a proper petition for relief has been filed

notification to the Secretary of State under section 587 5 should be provided
within a specified number of days As indicated in connection with section

587 3 the Commission requires maximum flexibility in structuring the pro
cedures and cannot be locked into any pre determined time frames The
Commission will act as expeditiously as possible in each instance

Section 587 6 Hearing

Redesignated Section 5874in the Final Rule

Section 587 6 now section 5874 in the Final Rule provides for proceed
ings pursuant to section 13b 5 DOT believes that it is unclear whether

the term hearing refers to oral argument or to the more general oppor

tunity to be heard either orally or in writing on matters potentially affecting
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one s interests DOT suggests that the title of the section be changed
to Procedure or Notice and Opportunity to be Heard and that the
word proceedings be substituted for the word hearing where it appears
in this section

Section 587 6 establishes a basic procedure of notice and opportunity
to be heard in a section 13 b 5 proceeding Section 587 6 a provides
for the institution of a proceeding upon the filing of a meritorious petition
or upon the Commission s own motion Section 587 6 b further provides
that notice of any such proceeding will be published in the Federal Register
and interested or affected persons will have an opportunity to reply to

the petition Section 587 6 c provides that the Commission may issue a

final determination after there has been notice and opportunity to be heard
or it may order further hearing if warranted Any further hearings ordered

by the Commission will be structured on a case by case basis
The meaning of the term hearing in section 587 6 c would appear

to be sufficiently clear and this term shall be retained However the title
of this section shall be changed from Hearing to Proceeding in order
to more accurately reflect the contents of this section which includes proce
dures other than hearing procedures This section is also being amended

to require that an original and 15 copies of replies be filed with the

Secretary Finally section 587 6 has been redesignated as section 5874

This placement provides for a more logical sequence in the Final Rule

Section 587 6 b of the Interim Rule is being amended to indicate that
notice of the institution of a proceeding will be served on the parties
by the Commission section 5874b 1 of the Final Rule Additionally
this paragraph is being amended to note that replies to a petition by
interested or adversely affected parties will be submitted pursuant to section

5875 of the Final Rule previously section 5874 This amendment is

being made to clarify that section 5875 of the Final Rule provides respond
ents or other interested parties the opportunity to reply to a petition by
submitting information In addition a technical language modification is

being made to section 587 6b of the Interim Rule regarding the form

of factual submissions section 5874 b 2 of the Final Rule

Transnave suggests that special procedures be established in the Final
Rule to provide for expedited evidentiary hearings and Commission decision

within 120 days It believes that the Final Rule should expressly guarantee
the respondent the right to challenge information received by the Commis

sion under section 5875 previously section 5874 Similarly CENSA ex

presses concern that the ad hoc hearing procedures satisfy the standards

of due process and the Administrative Procedure Act APA 5 D S C

553

A formal procedural framework for consideration of petitions would not

provide the necessary flexibility to address all the various circumstances

under which an action for impairment of access might arise In establishing
the appropriate procedures for each case the mandates of fundamental
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due process will however be observed and respondents will have an oppor

tunity to confront petitioners allegations In certain situations the require
ments of due process may be met by the filing of written submissions

In others more formal procedures may be appropriate Whatever procedures
the Commission establishes it will ensure that all procedures will satisfy
the requirements of due process and where applicable the APA

Section 587 6 b

Redesignated Section 587 4b in the Pinal Rule

CENSA points out that section 587 6b of the Interim Rule appears
to require that factual submissions of persons responding to a petition
be supported by affidavits and sworn documents but that it does not

clearly make the same requirement for the submission of the petitioner s

factual allegations It is the Commission s intention that both the peti
tioner s and respondent s provide supporting affidavits and sworn docu

ments In addition to the requirement in section 5874b 2 of the Pinal

Rule that factual submissions shall be in affidavit form sections 587 3 b

and 587 5 a previously 5874 a are being amended to make this clear

CENSA suggests that actual notice of a proceeding should be given
to affected parties As mentioned above such notice will be given by
the Commission and section 587 4b of the Pinal Rule so provides

Transnave submits that due process requires that affected parties be given
not less than 30 days to reply to a petition It is unlikely that the Commis

sion would prescribe a period of less than 30 days for response to a

petition given the fact that certain responses might be based on information

located outside of the United States and that certain documents might
require English translations The Commission however will consider the

length of time needed to respond as well as the likelihood that injury
will result from a delay on a case by case basis

Agreement No 10050 believes that procedural time frames are inad

equately addressed in the Interim Rule and proposes that a new provision
be added which states that prompt response and expeditious action may
be required in any given case NMC suggests the imposition of specific
deadlines for completion of the various procedural stages of a section

13b 5 proceeding
As noted earlier in discussing comments on section 587 3 because of

the possible complexity and significant foreign policy considerations under

lying section 13b 5 petitions the Commission requires maximum flexibil

ity in structuring appropriate proceedings and formulating the necessary
time frames The Commission will therefore not attempt to prescribe proce
dural deadlines in its Pinal Rule

27 F M C
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Section 587 7 Decisions sanctions effective date

Section 5877 a and b

CDSCD suggests that prior to the imposition of sanctions the Commis
sion take into consideration the fault of the person against whom the
sanction would be imposed and the effect of such sanctions on the trade

In resolving a section 13 b 5 petition the Commission intends as the

law requires it to do to consider the complete record and make an informed

decision based on all the facts taking into account all the ramifications
of its decision such as those raised by CDSCD

Section 5877 b

CENSA suggests that section 587 7 b should be amended to provide
that sanctions based on the restrictive trade practices of a foreign govern
ment will be imposed only against that government or a carrier of that

government CDSCD notes that it is inappropriate for the Commission

to impose sanctions against a carrier which is acting in compliance with

the laws of a foreign government The Commission cannot limit itself

with respect to the nationality of a carrier on which sanctions may be

imposed In each case brought before the Commission the role that a

government plays in unduly impairing the access of a U S flag carrier

as well as the role of the national flag lines of that government and other

carriers will be considered Whatever sanctions might be imposed by the

Commission will be against those parties which are either directly or indi

rectly responsible for undue impairment of access of a US flag vessel

Section 5877 c

Redesignated Section 587 7 d in the Final Rule

Section 587 7 c of the Interim Rule provides for the publication and

effective date of a Commission decision CENSA suggests that all parties
should be served with a decision It is the intention of the Commission

to serve the decision on all parties and section 587 7 a is being amended

to make this clear
CENSA suggests that all decisions should be published in the Federal

Register The Commission agrees with this suggestion and section 587 7 d

ofthe Final Rule is so amended

CENSA believes it is improper to set the effective date of a Commission

action under section 13 b 5 prior to Presidential review As previously
discussed the Executive Branch will have ample opportunity to comment

on section 13 b 5 petitions and participate in section 13 b 5 proceedings
if it desires Moreover the Commission has already established procedures
for advising and consulting with the Department of State prior to the

issuance of any final order In no event will the Commission establish

an effective date of less than 10 days from the date an order is issued

This should provide the President time to review a decision of the Commis

sion issued under section 13 b 5 It would neither be appropriate nor
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fair to any affected carrier to allow the Presidential review period to delay
publication of an effective date

Agreement No 10050 and Delta believe that 30 days is too lengthy
a time period between publication of the Commission decision and its

effective date The Commission believes that a 30 day notice period would

generally be appropriate and necessary given the international ramifications

of a section 13 b 5 action However because there may be circumstances

and situations requiring more expedited action section 587 7 d 2 of the

Final Rule allows the Commission for good cause to prescribe an

effective date of less than 30 days

Section 5877 e

A new procedure has been added to section 587 7 which provides that

any party may file a petition for reconsideration of any final decision

under this part Section 587 7 e further provides for service of the petition
upon all parties and states that the petition does not in itself stay the

effective date of Commission action

Section 587 8 Submission of orders to the President

Sections 587 7 587 8 and 587 9

DOT suggests that sections 587 7 587 8 and 587 9 be modified to allow

the President a reasonable opportunity to classify the Commission s decision

for national security reasons and thereby withhold it from publication in

appropriate circumstances We do not agree Any potentially sensitive issue

involving national defense or national security surrounding a section 13 b 5

case or its outcome can be expected to be brought to the Commission s

attention by the Executive Branch well prior to a Commission decision

In addition section 587 8 procedures are consistent with those established

in section 9 of the Act 46 U S C app 1708 which provides for the

publication of a Commission order of suspension or final order of dis

approval of rates charges of a controlled carrier concurrent

with submission of the order for Presidential review Similarly as in any
section 13 b 5 order the President may stay the effect of the Commission s

order for reasons of national defense or foreign policy Therefore the

Commission will not withhold a section 13 b 5 decision pending Presi

dential review

Section 587 8

The Interim Rule provided that a decision imposing sanctions would

be transmitted to the President concurrently with the submission of the

decision for publication in the Federal Register CENSA believes that all

decisions including those that do not impose sanctions should be submitted

immediately to the President We see no reason to submit decisions to

the President which do not impose sanctions If no action is being taken
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there is no reason to involve the President CENSA s suggestion therefore

is not adopted
To clarify the term decision this section is being amended in the

Final Rule to refer to any decision imposing sanctions In certain situa

tions where impairment of access may be imminent the Commission

may wish to issue two decisions The first decision would be a notice

of intent to impose sanctions should the action threatening the impairment
of access occur This decision would be followed by a second notice

imposing sanctions when the action impairing access actually takes place
In such a situation both decisions would be transmitted to the President

Alternatively the Commission could in its discretion issue a single deci

sion to be served on the President imposing sanctions at the time the

action impairing access actually occurs

Conforming changes have been made throughout the Rule to accommo

date this change Reference to final determinations or decisions have

therefore been dropped A decision however must pertain to a sub

stantive finding or conclusion as distinguished from a procedural ruling

Section 587 9 Postponement discontinuance or suspension of action

Section 587 9 provides that the Commission may on its own motion

upon petition or by order of the President postpone discontinue or suspend
any or all actions taken by it under the provisions of this part Agreement
No 10050 suggests that this section state that the filing of a petition
does not stay the effective date of a Commission action except upon compel
ling showing As with petitions for reconsideration under new section

587 7 e the filing of a petition to postpone discontinue or suspend would

not in and of itself stay the effective date of that action Section 587 9

of the Interim Rule is being amended to make this clear In addition

section 587 9 has been reorganized in order to clarify the distinction between

discretionary and mandatory postponements Finally some editorial changes
have been made in the language of this section

The Commission has carefully considered all comments submitted to

the Interim Rule and as discussed above has made a number of changes
to accommodate valid suggestions therein Other non substantive technical

or style changes have been made and not expressly discussed Any com

ments not expressly mentioned herein nevertheless have been considered

and found to be without merit unwarranted or unnecessary
The Chairman of the Federal Maritime Commission certifies pursuant

to section 605 b of the Regulatory Flexibility Act 5 D S C 601 et seq

that the Final Rule published herein will not have a significant economic

impact on a substantial number of small entities within the meaning of

that Act The primary economic impact of the Final Rule would affect

common carriers by water which generally are not small entities A second

ary impact may fall on shippers some of which may be small entities

but that impact is not considered to be significant
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List of Subjects in 46 CFR Parts 585 and 587

Foreign relations Foreign trade Maritime carriers Rates and fares

Therefore pursuant to 5 D S C 553 section 191 b of the Merchant

Marine Act 1920 46 D S C app 8761 b sections 13 b 5 15 and

17 of the Shipping Act of 1984 46 D S C app 1712b 5 1714 and

1716 and Reorganization Plan No 7 of 1961 75 Stat 840 Parts 585

and 587 of Title 46 Code of Federal Regulation are revised to read as

follows

27 F M C



FEDERAL MARITIME COMMISSION

46 CFR PART 585

REGULAnONS TO ADJUST OR MEET CONDITIONS
UNFAVORABLE TO SHIPPING IN THE FOREIGN TRADE OF THE

UNITED STATES

Purpose
Scope

FindingsConditions unfavorable to shipping in the foreign trade
of the United States
Petitions for section 19 reliefGeneral Who may file
Petitions How filed

PetitionsContents

Petitions Amendment or dismissal of
Initial action to meet apparent conditions unfavorable Resolu
tion through diplomatic channels
Actions to meet conditions unfavorable to shipping in the foreign
trade of the United States

585 10 Participation of interested persons
585 11 Production ofinformation
585 12 Production of information Failure to produce
585 13 Postponement discontinuance or suspension ofaction
585 14 Content and effective date of regulation

AUTHORITY 5 U S C 553 sec 191 b of the Merchant Marine Act
1920 46 U S C app 8761 b secs 15 and 17 of the Shipping Act
of 1984 46 U S C app 1714 and 1716 and Reorganization Plan No
7 of 1961 75 Stat 840

5851 Purpose
It is the purpose of the regulations of this part to declare certain condi

tions resulting from governmental actions by foreign nations or from the

competitive methods or practices of owners operators agents or masters
of vessels of a foreign country unfavorable to shipping in the foreign
trade of the United States and to establish procedures by which persons
who are or can reasonably expect to be adversely affected by such condi
tions may petition the Federal Maritime Commission for the issuance of

regulations under the authority of section 19 of the Merchant Marine Act
of 1920 It is the further purpose of the regulations of this part to afford
notice of the general circumstances under which the authority granted to
the Commission under section 19 may be invoked and the nature of the
regulatory actions contemplated

Sec
585 1
585 2

585 3

5854
585 5

585 6

585 7

585 8

585 9
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585 2 Scope
Regulatory actions may be taken when the Commission finds on its

own motion or upon petition that a foreign government has promulgated
and enforced or intends to enforce laws decrees regulations or the like

or has engaged in or intends to engage in practices which presently have
or prospectively could create conditions unfavorable to shipping in the

foreign trade of the United States or when owners operators agents or

masters of foreign vessels engage in or intend to engage in competitive
methods or practices which have created or could create such conditions

5853 FindingsConditions unfavorable to shipping in the foreign trade

of the United States

For the purposes of this part conditions created by foreign governmental
action or competitive methods of owners operators agents or masters of

foreign vessels are found unfavorable to shipping in the foreign trade of
the United States if such conditions

a Impose upon vessels in the foreign trade of the United States fees

charges requirements or restrictions different from those imposed on other
vessels competing in the trade or which preclude vessels in the foreign
trade of the United States from competing in the trade on the same basis

as any other vessel

b Reserve substantial cargoes to the national flag or other vessels
and fail to provide on reasonable terms for effective and equal access

to such cargo by vessels in the foreign trade of the United States
c Are otherwise unfavorable to shipping in the foreign trade of the

United States

d Are discriminatory or unfair as between carriers shippers exporters
importers or ports or between exporters from the United States and their

foreign competitors and which cannot be justified under generally accepted
international agreements or practices and which operate to the detriment
of the foreign commerce or the public interest of the United States

5854 Petitions for section 19 reliefGeneral Who may file

Any person including but not limited to any importer exporter shipper
consignee or owner operator or charterer of a liner bulk or tramp vessel
who has been hanned by or who can reasonably expect harm from existing
or impending conditions unfavorable to shipping in the foreign trade of
the United States may file a petition for the relief under the provisions
ofthis part

585 5 PetitionsHow filed
All requests for relief from conditions unfavorable to shipping in the

foreign trade shall be by written petition An original and fifteen copies
of a petition for relief under the provisions of this part shall be filed
with the Secretary Federal Maritime Commission Washington D C 20573
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585 6 PetitionsContents

Petitions for relief from conditions unfavorable to shipping in the foreign
trade of the United States shall set forth the following

a A concise description and citation of the foreign law rule regulation
practice or competitive method complained of

b A certified copy of any law rule regulation or other document

involved and if not English a certified English translation thereof

c Any other evidence of the existence of such practice or competitive
method

d A clear description in detail of the harm already caused or which

may reasonably be expected to be caused petitioner including
I Statistics for the representative period showing a present or prospective

cargo loss if harm is alleged on that basis Such statistics shall include

figures for the total cargo carried or projected in the trade for the period
2 Statistics or other evidence for the representative period showing

increased costs inferior services or other harm to cargo interest if injury
is claimed on that basis and

3 A statement as to why the period is representative
e A recommended regulation the promulgation of which will in view

of the petitioner adjust or meet the alleged conditions unfavorable to ship
ping in the foreign trade of the United States

585 7 Petitions Amendment or dismissal of

Upon the failure of a petitioner to comply with the provIsIons of this

part the petitioner will be notified by the Secretary and afforded reasonable

opportunity to amend its petition Failure to timely amend the petition
will result in its dismissal For good cause shown additional time for

amendment may be granted
585 8 Initial action to meet apparent conditions unfavorable Resolution

through diplomatic channels

Upon the filing of a petition or on its own motion when there are

indications that conditions unfavorable to shipping in the foreign trade

of the United States may exist the Commission will notify the Secretary
of State that such conditions apparently exist and may request he or she

seek resolution of the matter through diplomatic channels If request is

made the Commission will give every assistance in such efforts and the

Commission may request the Secretary to report the results of his or her

efforts at a specified time

585 9 Actions to meet conditions unfavorable to shipping in the foreign
trade of the United States

Upon a submission of a petition filed under the rules of this part or

upon its own motion the Commission may find that conditions unfavorable

to shipping in the foreign trade of the United States do exist and may

without further proceeding issue regulations Such regulations may effect

the following
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a Imposition of equalizing fees or charges
b Limitation of sailings to and from United States ports or of amount

or type of cargo during a specified period
c Suspension in whole or in part of any or all tariffs filed with

the Commission for carriage to or from United States ports and

d Any other action the Commission finds necessary and appropriate
in the public interest to adjust or meet any condition unfavorable to shipping
in the foreign trade of the United States

585 10 Participation of interested persons
In the event that participation of interested persons is deemed necessary

by the Commission notice will be published in the Federal Register and
interested persons will then be allowed to participate in this procedure
by the submission of written data views or arguments with or without

opportunity to present same orally
585 11 Production of information

In order to aid in the determination of whether conditions unfavorable
to shipping in the foreign trade of the United States exist or in order

to aid in the formulation of appropriate regulations subsequent to a finding
that conditions unfavorable to shipping in the foreign trade of the United

States exist the Commission may when it deems necessary or appropriate
and without further proceedings order any owner operator or charterer

in the affected trade to furnish any or all of the following information

a Statistics for a representative period showing cargo carried to and

from the United States in the affected trade on vessels owned operated
or chartered by it by type source value and directions

b Information for a representative period on the activities of vessels

owned operated or chartered which shall include sailings to and from

United States ports costs incurred taxes or other charges paid to authorities

and subsidies or other payments received from foreign authorities and

such other information that the Commission considers relevant to discovering
or determining the existence of general or special conditions unfavorable
to shipping in the foreign trade of the United States

c Information for a specified future period on the prospective activities
of vessels which it owns operates or charters or plans to own operate
or charter to and from United States ports which shall include projected
sailings anticipated costs taxes or other charges to be paid to authorities

and expected subsidies or other payments to be received from foreign
authorities and such other information that the Commission considers rel

evant to discovering or determining the existence of general or special
conditions unfavorable to shipping in the foreign trade of the United States

585 12 Production of information Failure to produce
The Commission may when there is a failure to produce any information

ordered produced under 585 1l make appropriate findings of fact or
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deem such a failure to produce as an admission that conditions unfavorable

to shipping in the foreign trade of the United States do exist

58513 Postponement discontinuance or suspension of action

The Commission may on its own motion or upon petition postpone
discontinue or suspend any and all actions taken by it under the provisions
of this part The Commission shall postpone or discontinue any or all

such actions if the President informs the Commission that postponement
discontinuance or suspension is required for reasons of foreign policy or

national security
585 14 Content and effective date of regulation
The Commission shall incorporate in any regulations adopted under the

rules of this part a concise statement of their basis and purpose Regulations
shall be published in the Federal Register Except where conditions warrant

and for good cause regulations promulgated under the rules of this part
shall not become effective until 30 days after the date of publication

NOTE In accordance with 44 U S c 3506 c 5 any information request
or requirement in this part is not subject to the requirements of section

3507 f of the Paperwork Reduction Act because there are nine or fewer

respondents
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46 CPR PART 587

ACTIONS TO ADDRESS CONDtrIONS UNDULY IMPAIRING

ACCESS OF U S FLAG VESSELS TO OCEAN TRADE BETWEEN

FOREIGN PORTS

Sec
687 1 Purpose general provisions
687 2 Factors indicating conditions unduly impairing access

687 3 Petitions for relief

6874 Proceeding
687 5 Receipt of relevant infonnation

687 6 Notification to Secretary of State

687 7 Decision sanctions effective date

687 8 Submission of decision to the President

687 9 Postponement discontinuance or suspension of action

AUTHORITY 5 U S C 553 sees 13b 5 15 and 17 of the Shipping
Act of 1984 46 U S C app 1712b 5 1714 and 1716

587 1 Purpose general provisions
a 1 It is the purpose of this part to enumerate certain conditions

resulting from the action of a common carrier acting alone or in concert

with any person or a foreign government which unduly impair the access

of a vessel documented under the laws of the United States whether liner

bulk tramp or other vessel hereinafter U S flag vessel to ocean trade

between foreign ports which includes intennodal movements and to estab

lish procedures by which the owner or operator of a U S flag vessel

hereinafter U S flag carrier may petition the Federal Maritime Commis

sion for relief under the authority of section 13b 5 of the Shipping
Act of 1984 the Act 46 U S C app 1712b 5

2 It is the further purpose of this part to indicate the general cir

cumstances under which the authority granted to the Commission under

section 13b 5 may be invoked and the nature of the subsequent actions

contemplated by the Commission

3 This part also furthers the goals of the Act with respect to encouraging
the development of an economically sound and efficient U S flag liner

fleet as stated in section 2 of the Act 46 U S C app 1701

b 1 This part implements the statutory notice and hearing requirement
and ensures that due process is afforded to all affected parties At the

same time it allows for flexibility in structuring proceedings so that the

Commission may act expeditiously whenever harm to a U S flag carrier

resulting from impaired access to cross trades has been demonstrated or

is imminent
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2 The provisions of Part 502 of this chapter Rules of Practice and
Procedure shall not apply to this part except for those provisions governing
ex parte contacts 502 11 of this chapter and except as the Commission

may otherwise determine by order

c The condition of unduly impaired access will be found only where

a U S flag carrier is commercially able to enter a trade in which its

access is being unduly impaired or is reasonably expected to be impaired
or where actual participation in a trade by a U S flag carrier is being
restricted for reasons other than its commercial ability or competitiveness

d In examining conditions in a trade between foreign ports and in

considering appropriate action the Commission will give due regard to

U S maritime policy and U S Government shipping arrangements with

other nations as well as the degree of reciprocal access afforded in U S

foreign trades to the carriers of the countries against whom Commission
action is contemplated

587 2 Factors indicating conditions unduly impairing access

For the purpose of this part factors which would indicate the existence

of conditions created by foreign government action or action of a common

carrier acting alone or in concert with any person which unduly impair
access of a U S flag vessel engaged in or seeking access to ocean trade

between foreign ports include but are not limited to

a Imposition upon U S flag vessels or upon shippers or consignees
using such vessels of fees charges requirements or restrictions different

from those imposed on national flag or other vessels or which preclude
or tend to preclude U S flag vessels from competing in the trade on the

same basis as any other vessel

b Reservation of a substantial portion of the total cargo in the trade

to national flag or other vessels which results in failure to provide reasonable

competitive access to cargoes by U S flag vessels

c Use of predatory practices possibly including but not limited to

closed conferences employing fighting ships or deferred rebates which un

duly impair access of a U S flag vessel to the trade

d Any government or commercial practice that results in or may result

in unequal and unfair opportunity for U S flag vessel access to port or

intermodal facilities or services related to the carriage of cargo inland

to or from ports in the trade

e Any other practice which unduly impairs access of a U S flag vessel

to trade between foreign ports

5873 Petitions for relief

a Filing
1 Any owner or operator of a liner bulk tramp or other vessel docu

mented under the laws of the United States who believes that its access

to ocean trade between foreign ports has been or will be unduly impaired
may file a written petition for relief under the provisions of this part
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2 An original and fifteen copies of such a petition including any support
ing documents shall be filed with the Secretary Federal Maritime Commis

sion Washington D C 20573

b Contents Petitions for relief shall include the following and shall

also include an affidavit attesting to the truth and accuracy of the infonna

tion submitted

1 The name and address of the petitioner
2 The name and address of each party foreign government agency

or instrumentality thereof carrier or other person against whom the petition
is made and a statement as to whether the party is a foreign government
agency or instrumentality thereof

3 A concise description and citation of the foreign law rule or govern
ment or commercial practice complained of

4 A certified copy of any law rule regulation or other document

concerned when available and if not in English a certified English trans

lation thereof

5 Any other infonnation relating to any law rule or regulation or

indicating the existence of any government or commercial practice
6 A description of the service offered or proposed as a result of

which petitioner is alleging hann including infonnation which indicates

the ability of the petitioner to otherwise participate in the trade

7 A clear description in detail of the hann already caused or which

may reasonably be expected to be caused to the petitioner for a representa
tive period including

i Statistics documenting present or prospective cargo loss due to dis

criminatory government or commercial practices if hann is alleged on that

basis such statistics shall include figures for the total cargo carried or

projected to be carried by petitioner in the trade for the period and the

sources of the statistics

ii Infonnation documenting how the petitioner is being prevented from

entering a trade if injury is claimed on that basis

Hi Statistics or other infonnation documenting the impact of discrimina

tory government or commercial practices resulting in an increase in costs

service restrictions or other hann on the basis of which injury is claimed

and the sources of the statistics and

iv A statement as to why the period is representative
8 A separate memorandum of law or a discussion of the relevant

legal issues

9 A recommended action rule or regulation the result of which will

in the view of the petitioner address the alleged conditions unduly impairing
the access of petitioner to the affected trade

c Deficient petition A petition which substantially fails to comply
with the requirements of paragraph b of this section shall be rejected
and the person filing the petition shall be notified of the reasons for
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such rejection Rejection is without prejudice to filing of an amended peti
tion

5874 Proceeding
a Upon the Commission s own motion or upon the filing of a petition

which meets the requirements of 5873 when there are indications that

conditions unduly impairing the access of a U S flag vessel to trade between

foreign ports may exist the Commission will institute a proceeding pursuant
to this part

b l Notice of the institution of any such proceeding will be published
in the Federal Register and that notice and petition if any will be served
on the parties

2 Interested or adversely affected persons will be alIowed a period
of time to reply to the petition by the submission of written data views

or legal arguments pursuant to 587 5 of this part Factual submissions

shalI be in affidavit form
3 An original and 15 copies of such submissions will be filed with

the Secretary Federal Maritime Commission Washington D C 20573

c FoIlowing the close of the initial response period the Commission

may issue a decision or order further hearings if warranted If further

hearings are ordered they will be conducted pursuant to procedures to

be outlined by the Commission in its order

587 5 Receipt of relevant information
a In making its decision on matters arIsmg under section 13 b 5

of the Act the Commission may receive and consider relevant information

from any owner operator or conference in an affected trade or from

any foreign government either directly or through the Department of State

or from any other reliable source AlI such submissions should be supported
by affidavits of fact and memorandum of law Relevant information may
include but is not limited to

1 Statistics with sources or if unavailable the best estimates pertaining
to

i The total cargo carried in the affected liner or bulk trade by type
source value tonnage and direction

ii Cargo carried in the affected trade on vessels owned or operated
by any person or conference by type source value tonnage and direction

iii The percentage such cargo carried is of the total affected liner
or bulk trade on a tonnage and value basis

iv The amount of cargo reserved by a foreign government for national

flag or other vessels in the affected trade on a tonnage and value basis

and a listing of the types of cargo and specific commodities which are

reserved for national flag or other vessels

2 Information on the operations of vessels of any party serving the

affected trade including sailings to and from ports in the trade taxes

or other charges paid to foreign authorities and subsidies or other payments
received from foreign authorities
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3 Information clarifying the meaning of the foreign law rule regulation
or practice complained of and a description of its implementation

4 Complete copies of all conference and other agreements including
amendments and related documents which apply in the trade

b Once introduced or adduced information of the character described

in paragraph a of this section and petitions and responses thereto shall

be made part of the record for decision and may provide the basis for

Commission findings of fact and conclusions of law and for the imposition
of sanctions under the Act and this part

587 6 Notification to Secretary of State

When there are indications that conditions unduly impairing the access

of a U S flag vessel to trade between foreign ports may exist the Commis

sion shall so notify the Secretary of State and may request that the Secretary
of State seek resolution of the matter through diplomatic channels If request
is made and the Commission will give every assistance in such efforts

and the Commission may request the Secretary to report the results of

such efforts within a specified time period
587 7 Decision sanctions effective date

a Upon completion of any proceeding conducted under this part the

Commission will issue and serve a decision on all parties
b If the Commission finds that conditions unduly impairing access

of a U S flag vessel to ocean trade between foreign ports exist any of

the following actions may be taken
I Imposition of equalizing fees or charges applied in the foreign trade

of the United States
2 Limitation of sailings to and from United States ports or of amount

or type of cargo carried during a specified period
3 i Suspension in whole or in part of any or all tariffs filed with

the Commission for carriage to or from United States ports including
the carrier s right to use any or all tariffs of conferences in U S trades

of which it is a member for any period the Commission specifies or

until such time as unimpaired access is secured for U S flag carriers in

the affected trade

ii Acceptance or handling of cargo for carriage under a tariff that

has been suspended or after a common carrier s right to utilize that tariff

has been suspended pursuant to this part will subject a carrier to the

imposition of a civil penalty as provided under the Act 46 U S C app
1712b 3 of not more than 50 000 per shipment and

4 Any other action the Commission finds necessary and appropriate
to address conditions unduly impairing access of a U S flag vessel to

trade between foreign ports
c If the Commission finds that conditions impairing access of a U S

flag vessel to ocean trade between foreign ports has not yet occurred

and punitive sanctions are warranted such sanctions will be imposed to
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become effective simultaneously with the implementation of the action that

would unduly impair the access of a U S flag vessel

dl All decisions will be published in the Federal Register
2 Decisions imposing sanctions except where conditions warrant and

for good cause will become effective 30 days after the date of publication
e Any party may file a petition to reconsider any decision under this

part Such a petition shall be served on all other parties to the proceeding
and shall not in and of itself stay the effective date of the Commission

action

587 8 Submission of decision to the President

Concurrently with the submission of any decision imposing sanctions
to the Federal Register pursuant to 587 7 d I the Commission shall

transmit that decision to the President of the United States who may

within ten days after receiving the decision disapprove it if the President

finds that disapproval is required for reasons of the national defense or

the foreign policy of the United States

587 9 Postponement discontinuance or suspension of action

a The Commission may on its own motion or upon a petition postpone
discontinue or suspend any action taken by it under the provisions of

this part Such a petition will be served on all other parties and will

not in and of itself stay the effective date of Commission action

b The Commission shall postpone discontinue or suspend any action

provided for in its final decision if so directed by the President for reasons

of national defense or foreign policy of the United States as provided
in 587 8

NOTE In accordance with 44 U S c 3518 c l B and except for inves

tigations undertaken with reference to a category of individuals or entities

eg an entire industry any information request or requirement in this

part is not subject to the requirements of section 3507 f of the Paperwork
Reduction Act because such collection of information is pursuant to a

civil administrative action or investigation by an agency of the United

States against specific individuals or entities

By the Commission
S FRANCIS C HURNEY

Secretary
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46 CFR PART 572

DOCKET NO 8 26 AND DOCKET NO 8 32

RULES GOVERNING AGREEMENTS BY OCEAN COMMON

CARRIERS AND OTHER PERSONS SUBJECT TO THE SHIPPING

ACT OF 1984

November 14 1984

Final Rule

This Final Rule revises and supersedes the Interim Rule
on agreements which implemented those provisions of
the Shipping Act of 1984 governing agreements by or

among ocean common carriers as well as certain marine
terminal operator agreements This Rule modified by ad
dition deletion and revision the Interim Rule in the
areas of definitions exclusions and exemptions agree
ment format reporting and record keeping and the infor
mation requirements of the Information Form In addition
the transitional rules regarding mandatory provisions in

agreements are deleted in their entirety The Rule also

makes various editorial technical and clarifying changes
in the Interim Rule As of this publication all of the
Commission s interim regulations to implement the 1984
Act are finalized

DATE This Rule is effective on December 15 1984

SUPPLEMENTARY INFORMATION

ACTION

SUMMARY

IBackground
The Shipping Act of 1984 Public Law 98 237 98 Stat 67 46 U S c

app 1701 1720 the Act or the 1984 Act was signed into law on March
20 1984 with an effective date of June 18 1984 The 1984 Act superseded
the Shipping Act 1916 1916 Act 46 U S C app 801 et seq with

respect to the regulation of agreements by or among ocean common carriers
and certain other subject persons in the foreign oceanbome commerce

of the United States The Act makes significant changes with regard to
the kinds of agreements that are within its scope the mandatory content

of certain kinds of agreements the procedures for filing processing and

reviewing agreements and the parameters on the antitrust immunity which
it confers on agreements Other areas of significant change include new

statutory definitions and a somewhat modified exemption authority The
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Act authorizes the requiring of periodical or special reports as well as

the filing of conference minutes and provides for penalties for infringement
of its provisions

The Act and its legislative history sets forth certain policies to guide
regulation under the new statutory scheme One fundamental purpose of
the Act is to establish a nondiscriminatory regulatory process with a mini

mum of government intervention and regulatory costs Another is to provide
an efficient and economic ocean transportation system in harmony with
international shipping practices To these ends agreements are to be re

viewed and processed within a fixed period of time and generally will

become effective after a short waiting period Only those pending agree
ments which raise concern under the general standard or the conduct prohib
ited by section 10 of the Act are to be subjected to injunctive challenge
in federal court where the Commission has the burden of proof The Act

thereby places greater emphasis on the subsequent monitoring of an agree
ment after it has become effective in order to ensure that agreement oper

ations are conducted consistent with the requirements of the Act

On May 29 1984 pursuant to section 17 b of the Act 46 D S C

app 1716 b which authorizes the Commission to prescribe interim rules

without adhering to the usual notice and comment procedures under the

Administrative Procedure Act 5 D S C 553 the Commission published
an Interim Rule implementing those provisions of the Act which govern

agreements Rules Governing Agreements By Ocean Common Carriers and

Other Persons Subject to the Shipping Act of 1984 Docket No 8426

26 F M C 681 Interested persons were given 90 days to comment on

the Interim Rule In addition interested persons were afforded an oppor

tunity to submit emergency comments addressing any matters which might
warrant modification prior to the June 18 1984 effective date A number

of emergency comments were received and on June 14 1984 the Commis

sion published amendments to the Interim Rule 26 F M C 748 1

Subsequently during the comment period the Commission received peti
tions from a number of conferences to suspend certain record keeping
and reporting requirements in Subpart G On September 17 1984 the Com

mission published a further amendment to the Interim Rule which deferred

the implementation of certain of those requirements pending the issuance

of a Final Rule 27 F MC 121

Thirty nine filings were received in Docket No 8426 14 emergency
comments filed prior to June 18 1984 23 final comments either timely
filed or filed shortly after the deadline and granted an extension of time

for filing 2 and two petitions seeking relief from certain requirements of

I The Office of Management and Budget OMB clearance number was also published in the Federal Reg
ister on June 14 1984 49 FR 24521

2Several persons sought to file late comments in Docket No 8426 well after the close of the comment

period and these requests were denied For the most part these comments are either repetitious of points al

Continued
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Subpart G Because of the extensive number of parties that participated
in this proceeding comments are identified by number in the following
discussion A list of comments filed in Docket No 8426 is provided
in the conclusion to the Supplementary Information

On September 17 1984 again pursuant to the section 17 b rulemaking
authority the Commission published a third amendment to the Interim
Rule Amendments to Rules Governing Agreements by Ocean Common Car
riers and Other Persons Docket No 8432 27 F M C 121 This amend
ment added a new section 572 103 g to state Commission policy regarding
the completeness and definiteness with which agreement authority must

be described and a new section 572 406 to establish guidelines regarding
open ended authority and interstitial authority Interested persons were given
30 days to comment on this amendment Ten timely comments were re

ceived in Docket No 8432 These comments are also listed in the conclu
sion to the Supplementary Information

Many of the concerns raised in the emergency comments and in the

Subpart G petitions filed in Docket No 8426 have been addressed through
changes in the mandatory provisions of Subpart H and through the tem

porary suspension of certain requirements in Subpart G Matters raised
in the emergency comments and the petitions which were not addressed
in the June amendments or the September Order have been considered

in connection with the issuance of the Final Rule Thus all timely comments

received in Docket Nos 8426 and 8432 have been reviewed and consid
ered The Supplementary Information discusses significant matters raised
in the comments Any comments not expressly mentioned herein have
either been incorporated as a technical change without discussion or have
been found to be without merit or irrelevant

In the discussion which follows the term Interim Rule designated Part

572 refers to the rules issued in Docket No 8426 as subsequently amend
ed and suspended and the amendment to Part 572 issued in Docket No
8432 The rule which is now published is referred to as the Final Rule

II Discussion ofComments on Part 572 andAppendix A

A number of technical changes have been made throughout Part 572
and Appendix A Some changes were prompted by comments and others
are clarifying or technical changes made to improve this Part One change
made throughout has been the substitution of the phrase this part for

phrases such as this rule or these rules

ready raised in other comments or are rendered moot by the Commission s action regarding Subpart H For
a discussion of the reasons for rejecting these late filed comments see the Commission s Order of Denial
inDocket No 8426 dated October 17 1984
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SUBPART AGENERAL PROVISIONS

Subpart A contains provisions which are of general applicability to Part

572 Specific sections state the authorities purpose and policies of part
572 and define certain terms

Section 572 101 Authority
Section 572 101 states the statutory authorities for Part 572 No comments

were received on this section and no substantive changes have been made
to it in the Final Rule

Section 572 102 Purpose

Section 572102 states the purpose of Part 572 namely to implement
those provisions of the Act which govern agreements among ocean common

carriers and other subject entities Comment 38 states that the words other
entities should be changed to marine terminal operators because such

operators are the only entities other than ocean common carriers which

are required to file agreements under the Act This point is well taken
Therefore as a clarification section 572 102 is amended to recite the lan

guage of section 4 of the Act which states that the Act applies to agreements

by or among ocean common carriers and to agreements among marine
terminal operators and among one or more ocean common carriers Marine

terminal operator agreements subject to Part 572 must have a nexus with

foreign commerce

Section 572 103Policies

Section 572 103 sets forth the general policies to be followed in admin

istering the regulatory regime established by Part 572

Section 572 103 b

Section 572103 b states that in reviewing agreements under the general
standard only that information which is relevant and necessary to a section
6 g review shall accompany particular types of agreements Comment 22

takes issue with section 572 1 03 b specifically and section 572 103 gen

erally to the extent that they establish a basis fqr requiring the Information
Form with certain agreement filings The basis for the Information Form

requirement is discussed below in connection with the comments to Subpart
D Subpart F and Appendix A As indicated below some adjustments
have been made in the Information Form in response to comments How

ever the basic requirement of a Form is being retained Therefore there

is no need to modify the statement of policies with regard to informational

needs

Section 572 103j
Section 572 103 t states Commission policy regarding the need for and

means of achieving compliance with the Act s requirement that mandatory
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provisions be included in certain kinds of agreements Comment 22 urges
that conferences continue to be allowed to draft their own mandatory provi
sions As indicated below in the discussion of Subpart H the purpose
of requiring adoption of the model mandatory provisions in Subpart H

has been achieved and Subpart H is deleted from the Final Rule Appro
priate changes have been made in the statement of policy in paragraph
t to indicate that parties to conference agreements may develop their

own mandatory provisions

Section 572 J03 g

Section 572 103 g together with section 572406 were added in Docket

No 8432 as new sections of Part 572 Section 572 103 g states Commis

sion policy that agreements must be clear and definite must embody the

complete understanding of the parties and must set forth the specific au

thorities and conditions under which the parties to the agreement will

operate
Although Comment 102 expresses strong support for inclusion of section

572 103 g a number of other comments suggest that it is vague unneces

sary or inappropriate and should be deleted or modified The necessity
of such a policy statement was not apparent at the time the Interim Rule

was issued The principles set forth in the policy statement were well

settled under the administration of the 1916 Act and nothing in the 1984

Act or its legislative history indicated any departure from those established

principles However the early experience in the administration of the 1984

Act provided a number of significant instances in which filed agreements
contained unacceptably vague incomplete or indefinite statements of author

ity It was this experience that prompted the addition of section 572 103 g
and section 572 406 to Part 572

This statement of policy merely represents a codification of existing
policy As a point of clarification it should be noted that it is not the

intent of this section to provide a basis for imposing detailed limits on

every agreement Its purpose is to ensure that a complete agreement is

filed in sufficient detail to conduct a meaningful review However no

change in the language of section 572 103 g is necessary and it is retained

in the Final Rule The other issues raised by the comments are addressed

below in the discussion of section 572 406

Section 572 104Definitions

Section 572 104 lists definitions used in Part 572 Changes have been

made in response to comments to state more precisely particular definitions

Section 572 J04 a Agreement
Section 572104 a recites the definition of agreement This definition

is amended to include cancellation thereby conforming the definition

to the statute
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Section 572 104 b Antitrust Laws

Section 572l04 b recites the definition of antitrust laws found in
section 3 2 of the Act Comment 38 states that this definition is used

only once in the Interim Rule and should be eliminated or in the alter
native rephrased to provide the United States Code citations of the ref
erenced statutes This definition was included to improve the efficiency
of Part 572 as a complete document and for that reason it shall be retained

The definition however has been modified to use the United States Code
citations in order to make the definition more functional

Section 572 104 c Appendix
Section 572 1 04 c defines the additional material which is appended

to and constitutes a part of an agreement as an appendix Comment
22 suggests that the definition is so narrow as to preclude the use of
an appendix to publish provisions such as self policing rules which have

routinely been published in an appendix Comment 39 suggests that the
definition in conjunction with other sections of Part 572 would impose
the full 45 day waiting period on appendices contents

The use of an appendix is explained at section 572 402 t which governs
the contents of such an appendix Section 572 402 t is amended to permit
an expansion of the use of an appendix The appendix publication is
not mandatory nor is there any prohibition against the appendix publica
tion of other agreement provisions whose physical location in an agreement
is not otherwise specified in this part The period of review conducted
for such filings depends upon the substantive content of the appendix
and not its form Parties are not precluded from routine use of appendices
unless the particular provision is one whose placement is required elsewhere
in the agreement pursuant to sections 572 402 572 501 and 572502 The
Interim Rule definition fulfills these objectives and is retained

Section 572 104 eCommon Carrier

Section 572 104 e recites the definition of the term common carrier

which is set forth in section 3 6 of the Act The statutory definition
is stated conjunctively rather than disjunctively and requires both the as

sumption of responsibility for transportation and the utilization of a vessel
Comment 2 suggests that the word and be deleted from paragraph e I

and replaced with the word or Because this suggested change would

substantively alter the statutory definition of a common carrier the change
is not appropriate The Final Rule therefore continues to recite the statutory
definition

Section 572 104jConference Agreement

Section 572 104 t defines a conference agreement as one which pro
vides for the collective fixing of rates an administrative structure and
the filing of a common tariff unless other features of the arrangement
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bring it within the definition of a consortium joint service pooling sailing
or transshipment agreement Comment 22 suggests that the central organi
zation element of this definition does not clearly encompass simple admin

istrative structures Comment 28 also suggests that the minimal administra

tive structure of agreements previously designated rate agreements is

not clearly embraced by the definition This definition is intended to include

rate agreements The Interim Rule definition shall therefore be revised

to remove any implication that only a large complex administrative structure

would bring a ratemaking agreement within the scope of this definition

Section 572 104 gConsultation
Section 572 104 g defines consultation as the process of conferring

between carriers and shippers for the purposes of resolving commercial

disputes or reducing malpractices Comment 39 suggests that the definition s

resolving commercial disputes language potentially oversteps the pro

mote commercial resolution language of the Act and could be inter

preted to impose a requirement of binding arbitration
In response to this suggestion the definition in the Final Rule shall

be clarified to state that consultation means a process whereby a con

ference and a shipper confer for the purpose of promoting the commercial

resolution of disputes andor the prevention and elimination of the occur

rence of malpractices
Section 572 104iEffective Agreement

Section 572 107 i defines an effective agreement as one approved
pursuant to section 15 of the 1916 Act or one permitted to become effective

pursuant to sections 5 and 6 of the 1984 Act Comment 38 states that

the term is not used in Part 572 and should be deleted Comment 24

contends that the definition does not encompass agreements which are

exempted under either the 1984 Act of the 1916 Act

The term effective agreement is used in the definition of modifica

tion in section 572 104 r which in turn supports sections 572 402 and

572 403 Definition of the term is retained but its scope is expanded
to include an agreement previously approved pursuant to section 15 of

the 1916 Act or effective pursuant to an exemption under the 1916 Act

or filed and effective pursuant to sections 5 and 6 of the 1984 Act or

exempt pursuant to section 16 of the 1984 Act

Section 572 104 mlnterconference Agreement
Section 572 104 m defined an interconference agreement as one be

tween conferences serving different trades Comments 22 and 28 contend

that the definition is unnecessarily restricted by the different trades

condition These Comments have merit Because there is no prohibition
against an agreement between two conferences in the same trade such

an agreement should be included in the definition of interconference agree
ments and made subject to the requirements placed on such agreements
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by the Act and Part 572 The Final Rule therefore simply defines intercon

ference agreement to mean an agreement between conferences

Section 572 104 n Joint Service Consortium Agreement

Section 572 104 n Defines a joint service or consortium agreement
as a price fixing arrangement between ocean common carriers wherein

the parties operate generally as a single carrier under a single operating
name and common operating management

Comment 27 suggests that the definition is too narrow and fails to

contemplate a situation where a joint service holds out service only through
its participation in a conference and does not independently fix its own

rates or publish its own tariff Comment 22 also contends that a joint
service does not always include all of the attributes prescribed by the

Interim Rule definition
The 1984 Act refers to joint service consortia but does not define these

terms In the interest of providing the industry same guidance in this

area we have developed a definition as consistent as possible with prior
convention We believe that agreements which engage in or have the

authority or potential to engage in the activities described in this definition

are properly treated as a single type of agreement and denominated a

joint service or consortium agreement for the purposes of the Act

and Part 572 We agree however that the joint service definition should

be amended to include those agreements in which the parties choose to

exercise their rate fixing and tariff authorities through participation as

a single entity in a conference or other duly authorized agreement Accord

ingly section 572 104 n 2 and 3 are revised to read 2 independently
fixes its own rates charges practices and conditions of service or chooses
to participate in its operating name in another agreement which is duly
authorized to determine and implement such activities 3 independently
publishes its own tariff or chooses to participate in its operating name

in an otherwise established tariff

Section 572 104 o Marine Terminal Facilities

Section 572 104 0 defines the term marine terminal facilities to in

clude off dock container freight stations at inland locations Comment 38

urges the deletion of this definition because the term does not otherwise

appear in Part 572
This term supports the definition of a marine terminal operator in section

572 104 p It is appropriate therefore to define the facilities utilized by
marine terminal operators in order to resolve uncertainties as to the Commis

sion s jurisdiction over agreements governing the use or operation of such

facilities As indicated in some of the other comments there appears to

be some confusion concerning the facilities that are provided by the marine

terminal operator defined in section 3 of the 1984 Act
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Comments 20 and 34 state that Commission jurisdiction is improperly
expanded by defining the term marine terminal facility to include off

dock container freight stations at inland locations or other similar facilities

from which cargo is tendered to a consignee or received from shippers
for vessel or container loading These Comments suggest that Congress
intended the reach of the 1984 Act to be no greater than that of the

1916 Act with respect to marine terminals Comment 22 argues that the

definition would subject importers and exporters to commission regulation
as marine terminal operators and enable them to obtain antitrust immunity
under the 1984 Act

Off dock container freight stations are properly included within the term

marine terminal facilities Both the 1984 Act and the 1916 Act refer

to terminal operators as persons furnishing wharfage dock warehouse

or other terminal facilities in connection with a common carrier by water

As Comment 20 acknowledges this phrase has been construed under the

provisions of the 1916 Act in Richmond Transfer and Storage Company
23 F M C 362 1980 to include marine terminal facilities not located

on the dock at the water s edge There is nothing in the 1984 Act or

its legislative history to indicate the Congress intended the Commission

to now construe marine terminal facilities so as to exclude off dock con

tainer freight stations Accordingly the Commission will not as urged
by some comments delete off dock container freight stations from the

marine terminal facility definition is section 572 104 0

Comment 28 is concerned that agreements for pure labor services

such as stevedoring contracts may be made subject to the filling require
ments of the 1984 Act because the phrase and services connected there

with is used in defining marine terminal facilities in section 572 104 0

Comment 28 misconstrues this definition The Supplementary Information

to the Interim Rule indicated that neither the term marine terminal facil

ity nor the term marine terminal operator would operate to extend

Commission jurisdiction over stevedoring or pure labor services The

phrase and services connected therewith is intended to refer to those

labor services that are incidental to terminal operators such as free time

checking or handling accordingly the suggestion that the above referenced

phrases be deleted has not been adopted
Section 572 104 p Marine Terminal Operator

Section 572 104 p which tracks the language of the 1984 Act defines

a marine terminal operator as a person

engaged in the business of furnishing wharfage dock
warehouse or other terminal facilities in connection with a com

mon carrier by water Emphasis added 3

3There is a subtle but possibly significant difference between the 1984 Act s definition of marine terminal

operator and the 1916 Act s definition of a terminal operator as an other person Section I of the 1916

Act defines the term other person as any person carrying on the business of forwarding or furnishing
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This definition shall be modified to make clear that shippers or consignees
as well as their facilities are not made subject to Part 572 and the Commis
sion s jurisdiction merely because the shippers or consignees facilities
are used to tender or receive proprietary cargo Shippers or consignees
who for their own or the carrier s convenience tender or receive proprietary
cargo at their owned or leased facilities are not engaged in the business
of furnishing terminal facilities in connection with a common carrier by
water Such shippers or consignees provide facilities to common carriers

only as an incidental element of their primary business concern Such

consignees and shippers do not meet the statutory definition of a marine
terminal operator and are not subject to Part 572 and the agreement provi
sions of the 1984 Act Accordingly section 572 1 04 p is amended by
adding a statement that the term marine terminal operator does not

include shippers or consignees who exclusively furnish marine terminal

facilities or services in connection with the tendering or receiving of propri
etary cargo from a common carrier by water

Section 572 1 04 r Modification
Section 572 104 r defines those changes which are interpreted to be

modifications to agreements and therefore subject to sections of Part

572 dealing with modifications Comment 22 contends that cancella

tions are not properly includable in the definition The Act at section

31 suggests a distinction between modification and cancellation Sec

tion 572 104 r is therefore amended to delete the reference to cancella

tions

Section 572 104 sNon Vessel Operating Common Carrier

Section 572 104 s defines a common carrier which does not operate
the vessels by which the ocean transportation is provided as a non

vessel operating common carrier NVOCC and establishes its relationship
to the underlying ocean common carrier as that of a shipper Com

ment 39 suggests that this definition be modified to expressly state that

an NVOCC is a common carrier in its relationship with the underlying
shipper The Interim Rule definition however recites the statutory definition

and shall be retained in the Final Rule

Section 572 104 x Port

Section 572 104 x defines the term port as the place at which an

ocean common carrier originates or terminates andor transships its actual

ocean carriage of cargo or passengers as to any particular transportation

wharfage dock warehouse or other terminal facilities in connection with a common carrier The term car

rying on the business of forwarding is defined separately in the 1916 Act Although the Commission has

previously referred to terminal operators as persons carrying on the business of furnishing wharfage dockage
etc the phrase carry on the business of does not clearly modify the language furnishing wharfage dock

age etc The 1984 Act on the other hand unequivocally requires marine terminal operators to be engaged
in the business of furnishing wharfage dockage etc
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movement Comment 23 suggests certain revIsions to the definition of

port as well as to the instructions to part V A of the Information

Form Comment 23 objects that the way in which the term port call

is used in the Form is overly broad and imposes an enormous data collection

burden Certain revisions have been made to the Information Form which

should resolve this concern Therefore there is no need to change the

definition of port in section 572 104 x

Section 572 104 zService Contract

Section 572 104 z defines the term service contract as used in Part

572 This definition recites the definition set forth in the Act and makes

no express reference to service contracts with shippers associations Com

ment 39 states that this definition would be improved by expressly recogniz
ing the authority of conferences to enter into service contracts with shippers
associations Comment 39 states that this change would better reflect the

intent of the Act and its legislative history This suggestion has merit

and the definition shall be amended as suggested
Section 572 104 aaShipper

Section 572 104 aa tracks section 3 23 of the Act and defines the

term shipper as an owner or person for whose account the ocean transpor
tation of cargo is provided or the person to whom delivery is made

Comment 28 suggests clarification of the definition by the inclusion of

the word other after the words owner or Comment 33 suggests
the addition of a statement that the term shipper also includes shippers
associations The first suggestion is adopted This revision should also

accommodate the other suggestion that the term shipper be expanded
to include shippers association

Section 572 104 bbShippers Association
Section 572 104bb recites the statutory definition of a shippers associa

tion Comment 33 states that this definition should make clear that shippers
associations are included within the meaning of the term shipper wher

ever that term is used in Part 572 In view of the change made in the

term shipper no change in this definition is deemed necessary The

question of whether a shippers association should be composed only of

persons who are the beneficial owners of cargo as noted in Comment

22 is the subject of a pending petition and is not addressed here

Section 572 104 ccShippers Requests and Complaints
Section 572 104 cc describes the shipper conference communications

which constitute shippers requests and complaints and which are subject
to Part 572 Comment 39 suggests that the definition be limited to written

communications and exclude misrating claims

Limiting shippers requests and complaints to written communications
and excluding complaints pertaining to misratings is unduly restrictive and
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unwarranted The matter of written versus oral communications is a proce
dural matter better dealt with in the context of the conference s rules

regarding shippers requests and complaints Moreover there appears to
be no reason for excluding misratings as a subject matter for shippers
requests and complaints The handling of misratings is a matter commonly
dealt with in tariff publications and as such should not be excluded Given
the nature of misratings and as long as the conference tariff provides
an efficient and fair mechanism for their resolution it is doubtful that
such matters would come to the conference as a shippers request or com

plaint However if the tariff fails to provide an appropriate remedy then
the tariff itself is open to criticism and is a valid subject for a request
or complaint

It is also suggested that section 572 104 cc be expanded to include
communications involving service contracts This suggestion has merit and
section 572 104 cc has therefore been revised to provide that shippers
requests and complaints includes a communication from a shipper to

a conference requesting to enter into a service contract

Section 572 J04 ddSpace Charter Agreement
Section 572 104 dd defines that combination of intercarrier aCtIvItIes

which constitutes a space charter agreement Comment 28 suggests that
there is a possible overlap between the space charter and trans

shipment agreement definitions and suggests that the definition of a space
charter agreement expressly exclude transshipment agreements

There is indeed some overlap between the two definitions This occurs

because a transshipment agreement is a type of space charter To specifically
exclude them from the definition of space charter would confuse this rela

tionship The suggestion therefore is not adopted
Section 572 J04ff Transshipment Agreement

Section 572 104 ft defines that combination of intercarrier activities and
authorities which are classified as transshipment agreements Apart from
the previously discussed comment relative to the overlap between space
charter and transshipment agreements Comment 38 contends that the

transshipment agreement definition is unused in Part 572 and should
be deleted The term transshipment agreement is used as an exclusion

in defining conference agreements in section 572 104 t an exclusion cited
in section 37 of the Act The term is also used and components of

its definition are repeated in the exemption for non exclusive transshipment
agreements The definition therefore will be retained

SUBPART B SCOPE

The purpose of Subpart B is to set forth those agreements which are

subject to Part 572 and to specifically list certain kinds of agreements
to which the rules of Part 572 do not apply In response to certain comments
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and in order to state the distinction between subject and non subject agree
ments more clearly Subpart B is being reorganized as two sections Section
572 201 of the Final Rule encompasses the agreements which were set
forth in sections 572 201 and 572 202 of the Interim Rule and is retitled

Subject Agreements Section 572 202 of the Final Rule includes those
agreements which were set forth in sections 572 203 through 572 208 of
the Interim Rule and is retitled Non subject agreements

Comment 38 proposes that Subpart B be expanded to include agreements
related to transportation to be performed within or between foreign coun

tries Comment 22 on the other hand urges that this same category
of agreements be added as an exclusion in Subpart C

Section 5 a of the Act expressly provides that foreign transportation
agreements are not required to be filed with the Commission Because
these agreements are not subject to filing Subpart B is being modified
to include them as agreements which are not subject to Part 572 Because
of this addition of the broad class of foreign transportation agreements
in Subpart B the inclusion of foreign inland agreements or foreign marine
terminal agreements in Subpart C has been eliminated from the Final Rule

Foreign transportation agreements are not subject to Part 572
Comment 22 argues that transshipment agreements fall within the class

of foreign transportation agreements specified in section 5 a of the Act
and should be excluded from filing The Comment objects to continued
regulation of transshipment agreements whether exclusive or non exclusive
To the extent that these agreements are not subject to this part under
section 572 202 c or fall within the exemption of section 572 306 they
need not be filed Other types of transshipment agreements however are

subject to filing requirements
Section 572 201 redesignated section 572 201 a Agreements By or

Among Ocean Common Carriers

Section 572 201 recites the listing of agreements in section 4a of the
Act No substantive changes have been made to this section in the Final
Rule

Section 572 202 redesignated section 572 201 b Marine Terminal Opera
tor Agreements Involving Foreign Commerce

This section is based on section 4b of the Act In conjunction with
section 572 202 e it clarifies and implements the distinction under the
Act between marine terminal operator agreements which involve foreign
commerce and those which are exclusively in interstate commerce The
suggestion in Comment 20 that further clarification of the status and treat
ment of marine terminal operator agreements is necessary has been ad
dressed above in discussing the definitions of marine terminal facility
and marine terminal operator
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Section 572203 redesignated section 572202 etMarine Terminal Opera
torAgreements Exclusively in Interstate Commerce

This section states that a marine terminal operator agreement exclusively
in interstate commerce is not subject to Part 572 Comment 38 suggests
that this section is superfluous and recommends that it be deleted Inasmuch
as this section together with section 572 20l b distinguishes those exclu

sively domestic marine terminal operator agreements which are outside
the scope of Part 572 from those terminal agreements involving foreign
commerce this section serves a useful purpose and shaH be retained Certain

technical changes suggested by Comment 38 however have been adopted
Comment 21 expresses concern about inadvertent antitrust exposure and

would prefer a procedure whereby parties could obtain antitrust immunity
under both the 1984 and 1916 Shipping Acts Parties that have such concern

may file an agreement under both the 1984 and 1916 Shipping Acts and
seek to obtain antitrust immunity under both Acts

Section 572204 redesignated 572202 dfCommon Carrier Marine Termi
nal Agreements

This section provides that Part 572 does not apply to common carrier
terminal agreements Comment 38 suggests that the word marine should
be added before the word terminal This change would bring the language
of this section into conformity with section 7 b 3 of the Act and therefore

it is adopted
Section 572205 redesignated 572 202fNon Vessel Operating Common

Carrier Agreements

This section states that agreements solely and exclusively between non

vessel operating common carriers are not subject to Part 572 Comment

38 states that this section is superfluous and should be deleted The purpose
of this section is to provide guidance with regard to agreements between

or among NVOCC s Such agreements were subject to the 1916 Act but

are not within the Commission s jurisdiction under sections 4 and 5 of

the 1984 Act An express statement that these agreements are not subject
to Part 572 is therefore appropriate and will be retained in the Final

Rule

Two technical changes shaH be made in this section Comment 38 be

lieves that the use of the word by in this section might be read to

exclude a three party space charter and sailing agreement between one

NVOCC and two ocean common carriers To avoid this unintended interpre
tation the word by has been deleted from the Final Rule In addition

the phrase solely and exclusively is added in order to further clarify
the status of agreements among NVOCC s under the Act
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Section 572206 redesignated section 572 202 gOcean Freight For

warder Agreements

This section states that ocean freight forwarder agreements are not subject
to Part 572 Comment 38 argues that this section is superfluous and should

be deleted Again there would appear to be a useful purpose served by
retaining this section in order to provide guidance on those maritime industry
agreements which were subject to the 1916 Act but not subject to sections

4 and 5 of the 1984 Act The technical change suggested in Comment

38 would improve this section and the words by or are deleted In

addition the phrase solely and exclusively is added to further clarify
this section

Section 572 207 redesignated section 572 202 b Maritime Labor Agree
ments

This section is a restatement of section 5 e of the Act No comments

were received on this section and no substantive changes have been made

to it in the Final Rule

Section 572 208 redesignated section 572 202 a Acquisitions
This section is a restatement of section 4 c of the Act No comments

were received on this section and no substantive changes have been made

to it in the final Rule

SUBPART C EXEMPTIONS

Subpart C treats those agreements which have been exempted from filing
or other requirements by the Commission pursuant to section 16 of the

Act In response to certain comments Subpart C has been reorganized
to deal solely with Commission ordered exemptions The statutory exclu

sions formerly listed in this subpart have been relocated in Subpart B

as discussed above Section 572 301 sets forth the procedures applicable
to exemptions Thereafter each separate exemption is listed in a separate
section This arrangement will facilitate the orderly addition of any new

exemptions to this subpart
Section 572301 Exemption Procedures

Section 572 301 sets forth procedures for exempting agreements subject
to the Act from any requirement of the Act

Section 572301 aAuthority
Section 572 301 a concludes with the statement that The antitrust laws

do not apply to any agreement exempted from any requirement of the

Act including filing and Information Form requirements Comment 38

states that this sentence should be deleted because the Commission does

not have jurisdiction over the antitrust laws This language was suggested
by section 7 of the Act which states that the antitrust laws do not apply
to certain agreements Its purpose was merely to indicate as provided
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in the Act that agreements exempt pursuant to section 16 enjoy antitrust

immunity It was not the intention of this statement to assert or imply
Commission jurisdiction over the antitrust laws In order to eliminate any
confusion this sentence shall be deleted Deletion of course does not
in any way affect whatever antitrust immunity attaches to exempt agree

ments

Section 572301 c Application for Exemption

Comment 38 suggests that in the first sentence of section 572 30l c

the words or revocation should be changed to read or revocation

of an exemption This suggested change clarifies this section and is adopt
ed

Section 57230I jRetention ofAgreement by Parties

Section 57230l f requires that any agreement which has been exempted
pursuant to section 16 of the Act shall be retained by the parties and

be made available upon request for inspection during the term of the

agreement and for a period of three years after its termination

Comments 22 and 38 object to the requirement that copies of exempt
agreements be retained for a three year period These Comments do not

question the Commission s authority to require retention of agreements
but argue that the Commission should not as a matter of policy impose
an across the board requirement for agreements with a de minimis impact

This record keeping requirement is necessary to ensure that the Commis

sion is able to carry out its trade monitoring responsibilities under the
Act Should a question of violation of the Act arise the exempt agreement
must be available for review Moreover a three year period does not appear

to be unreasonable Finally it does not appear to be a significant burden

for parties to retain a copy of an agreement for a period of three years
after its expiration The record retention requirement therefore shall be

retained as to exempt agreements

Section 572302 Foreign Inland Transportation Agreements Exclusion

This section in the Interim Rule stated an exclusion from filing for

foreign inland transportation agreements Comment 38 states that such agree
ments are not statutorily excluded from filing but should nevertheless be

exempt from filling pursuant to section 16 of the Act Section 5 a of

the Act excludes from filing agreements related to transportation to be

performed within or between foreign countries The Commission interprets
this broad class of agreements to include foreign inland transportation agree
ments Because of the inclusion of foreign transportation agreements in

Subpart B there is no longer any need to retain this section and it is

deleted from the Final Rule
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Section 572 303Foreign Marine Terminal AgreementsExclusion
Section 572 303 in the Interim Rule states the statutory exclusion from

filing for foreign marine terminal agreements Comment 38 states that these

agreements should be treated as exemptions rather than as exclusions For

eign marine terminal agreements however are also a specific type of

the foreign transportation agreement referred to in section 5 a of the Act

They are therefore included within the scope of section 572 202 c in

the Final Rule and are deleted from Subpart C

Section 572304 redesignated section 572302 Non Substantive Modifica
tions to Existing AgreementsExemption

This section is based on the exemption which formerly appeared at

46 CPR 524 3 d The former exemption covered three specific kinds of

agreements or modifications 1 technical changes to the text of the agree
ment itself 2 changes in titles of persons or committees and 3 agree
ments and changes affecting office facilities furnishings supplies and other

housekeeping matters The exemption in the Interim Rule narrowed the

former exemption by eliminating the first two types of changes
Comments 22 24 26 38 and 39 urge that the full scope of the former

exemption be restored in the Final Rule The reason for restricting the

former exemption was to ensure that certain changes to the text of the

agreement or in the personnel of the agreement administration would be

filed so that the agreement on file with the Commission would accurately
reflect the actual agreement currently in effect among the parties

These Comments have merit and the full scope of the former exemption
is restored The purposes to be achieved by limiting the exemption can

still be achieved if all such non substantive agreements or modifications

are filed with the Commission for informational purposes Finally this

section is amended as suggested by Comment 26 to allow parties to

seek a determination from the Director Bureau of Agreements and Trade

Monitoring as to whether a particular agreement or modification is non

substantive

Section 572305 redesignated section 572303 Husbanding Agreements
Exemption

This section in the Interim Rule clarified and continued the exemption
of husbanding agreements No comments were received on this section

J and no substantive changes have been made to this section in the Final

Rule

Section 572 306 redesignated section 572304 Agency AgreementsEx
emption

This section in the Interim Rule clarified and continued the exemption
for agency agreements pursuant to section 16 of the 1984 Act Comment

19 states that a blanket exemption for agency agreements is not appropriate

27 F M C



RULES GOVERNING AGREEMENTS BY OCEAN COMMON 447
CARRIERS OTHERS SUBJECT TO SHIPPING ACT OF 1984

This comment filed by the Port of Los Angeles notes that in Docket

No 83 48 Alaska Maritime Agencies Inc et at v Port of Anacortes

et at agents took the position that they should not be responsible for

certain charges where they act for disclosed principals The Port however

states that it is not always clear for whom an agent is working or whether

the agent is authorized to make certain representations The Port therefore

seeks some modification of the exemption to address the alleged need

of marine terminal operators to know the scope of the authority of the

parties with whom they are dealing
Subsequent to the filing of Comment 19 a settlement was reached and

approved by the Presiding Officer in Docket No 83 48 which may address

the Port s concern See Alaska Maritime Agencies Inc et al v Port of
Anacortes et at 27 F M C 137 1984 In addition section 572 301 f
requires that exempt agreements be retained for a period of three years

Should any problems develop an affected party could bring them to the

Commission s attention Finally ports or other parties may seek modification

or revocation of this exemption at any time in a separate proceeding under

the procedures of this subpart Such modification if warranted would then

be based upon a proper factual record Neither substantive modification

nor revocation however would appear to be warranted at this time

Section 572306 a redesignated section 572304 a

Comment 22 believes that the comma following an agent where it

first appears in this section might imply that the agent is subject to the

Act rather than merely state the type of agent whose agreement is subject
to the Act In order to remove any implication that all agents are subject
to the Act the recommended change shall be made and the comma shall

be deleted

572306 b redesignated section 572304 b

Comment 22 also believes that a change is necessary to paragraph b 2

This Comment suggests that the words do not may have been omitted

from paragraph b 2 and therefore suggests that the paragraph be revised

to read except those 2 which do not permit an agent to enter

into similar agreements with more than one carrier in the trade

There was no omission in the Interim Rule The language in the Interim

Rule carried over the exemption as it was formerly stated in 46 CFR

520 12 b The former exemption did not apply to agency agreements which

permit an agent to enter into similar agreements with more than one carrier

in the trade Because of the potential competitive significance of such

agreements an exemption from filing would not be appropriate This sugges

tion therefore has not been adopted
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Section 572307 redesignated section 572305 Equipment Interchange
AgreementsExemption

Section 572 307 in the Interim Rule clarified and continued the exemption
for equipment interchange agreements No comments were received on this

section and no substantive changes have been made to it in the Final

Rule

Section 572308 JointPolicing AgreementsExemption

Section 572308 continued the 1916 Act exemption for joint policing
agreements only for the period of the Interim Rule This exemption termi

nates thirty days after the issuance of the Final Rule and thereafter joint
policing agreements must be filed pursuant to the requirements of the

Act and Part 572 Comment 33 supported the termination of this exemption
Comments 22 and 38 are opposed to termination Comment 22 questions
whether joint policing arrangements are even subject to filing

Joint policing agreements at a minimum come within section 4 a 5

of the Act which applies to agreements among ocean common carriers

to engage in an exclusive preferential or cooperative working arrangement
In addition sections 4 a 1 and 2 of the Act might also apply under

certain circumstances Joint policing arrangements are therefore clearly with

in the scope of the Act

Comment 22 argues further that even if such arrangements are subject
to sections 4 and 5 of the Act they should nevertheless be exempt from

filing Comment 22 as does Comment 38 maintains that this exemption
may not be terminated at this time without further notice and opportunity
for hearing

This rulemaking proceeding was instituted among other authorities pursu
ant to section 16 of the 1984 Act See 46 CPR 572 101 The Interim

Rule published in the Federal Register on May 29 1984 49 PR 22300

notified all interested parties pursuant to the Administrative Procedure Act

APA 5 U S C 552b of the proposed elimination of this exemption
All interested parties have had an opportunity to be heard through the

filing of written comment in accordance with section 16 of the Act and

the APA 5 U S C 552 c Having provided the parties notice and oppor

tunity for hearing the Commission may properly terminate the exemption
of joint policing agreements Finally no adequate reason not to terminate

this exemption has been provided
Comment 38 questions the rationale provided for terminating the exemp

tion on joint policing agreements As noted in the discussion of the Interim

Rule there are potential adverse effects on shippers resulting from a joint
policing agreement Joint policing arrangements may involve significant
numbers of carriers and consequently may have a widespread effect on

shippers utilizing these carriers The Commission believes that these arrange
ments are significant enough to require that they they be filed and reviewed

27 F M C



RULES GOVERNING AGREEMENTS BY OCEAN COMMON 449
CARRIERS OTHERS SUBJECT TO SHIPPING ACT OF 1984

Comment 38 argues that joint policing arrangements are beneficial in

that they promote cost savings Elimination of the exemption however
will not destroy this benefit The only result of terminating the exemption
is to subject such arrangements to the Acts filing requirements Given

the fact that such arrangements need not be accompanied by elaborate

information and the relatively short waiting period before effectiveness
the burden of requiring that they be filed is minimal This exemption
therefore is terminated in the Final Rule In light of the fact that this

exemption is being terminated it is unnecessary to address changes to

section 572308 suggested in the comments

Section 572309 Credit Information AgreementsExemption

Section 572 309 continued the 1916 Act exemption for credit information

agreements only for the period of the Interim Rule This exemption termi
nates thirty days after the issuance of the Final Rule and thereafter these

agreements will be subject to the filing requirements of sections 4 and
5 of the Act and Part 572 Comment 33 supported the termination of

the exemption for credit information agreements Other comments Com

ments 22 24 38 39 urged that it be retained

One misconception seems to be common to the comments opposed to

termination of the exemption The result of eliminating the exemption will

not be to bar the formation of credit information agreements but merely
to require the parties to comply with the filing requirements The filing
requirements should not present a significant barrier to the formation of
these agreements and the parties will be free to share credit information

as they did under the 1916 Act

Comments 24 and 38 take issue with the Commission s statement in

the Supplemental Information that credit is an important factor in price
competition Comment 24 maintains that this exemption does not authorize

the collective pricing of credit Comment 38 asserts that the limitation

contained in section 572 309 c barring the discussion of any matter which

is required to be published in a tariff ensures that these agreements will

not result in antitrust abuses
Credit information agreements must be filed because the distinction be

tween the sharing of credit information and the collective formation of

credit policy and pricing can easily become blurred Accordingly these

agreements should be filed and reviewed in order to ensure that the direc

tives of the Act are satisfied

Similar to its position taken with respect to joint policing agreements
Comment 22 asserts that there is no requirement that credit information

agreements be filed and that if the Commission wishes to terminate the

exemption it must provide for additional notice and comment

The Commission s position on this issue is the same as it is with respect
to joint policing agreements A credit information agreement is a coopera
tive working arrangement within the meaning of section 4 a 5 of the
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Act and therefore is an agreement within the scope of the Act Con

sequently the filing requirements of section 5 and Part 572 must be met

In addition adequate notice and comment has been provided The termi

nation of the exemption was duly noticed in the Federal Register with

the publication of the Interim Rule 49 FR 22301 1984 Parties were

given an opportunity to comment and the Commission has considered these

submissions in accordance with the provisions of the APA

Comment 24 asserts that the authority to set credit terms is interstitial

to collective ratemaking authority Therefore according to this Comment

the exemption for credit information agreements should be continued where

the parties already have collective ratemaking authority
Although the establishment of credit rules is interstitial to collective

ratemaking authority establishment of credit rules is not within the scope
of activity permitted by a credit information agreement The two activities

are distinct As mentioned earlier the purpose of a credit information

agreement is the sharing of credit information not the formation of credit

rules The Commission recognizes however that the sharing of certain

credit information is inherent in the process of forming collective credit

rules Therefore where the parties already have collective ratemaking author

ity and wish to form a credit information agreement depending on the

contents of that agreement they may already have all the authority they
require and may not need an additional agreement

Finally Comment 24 maintains that the expiration of this exemption
is contrary to the provisions of section 2 1 of the Act to achieve a

regulatory system involving a minimum of government intervention and

regulatory costs

The Commission disagrees This is not an example of the agency arbitrar

ily increasing the regulatory burden upon parties subject to the Act Credit

information agreements are properly within the scope of the Act and their

significance to price competition requires that they not be exempted from

the filing requirements Because this exemption is being terminated it is

unnecessary to discuss the various suggested modifications to this section

Section 572310 redesignated section 572306 Nonexclusive Trans

shipment AgreementsExemption
Section 572 310 continues the exemption under the 1916 Act for non

exclusive transshipment agreements pursuant to section 16 of the 1984

Act The exemption in the Interim Rule made a number of changes to

the previous exemption in 46 CFR Part 524 The requirements appearing
at section 572 310 a 2 and 3 were added to the definition of the

agreements which fall within the exemption The specific items which must

appear in a tariff were generally retained in section 572 31O c Section

572 31O d replaced the former mandatory agreement language with a de

scription of the required and permissive contents of such agreements

Section 57231O a redesignated section 572 306 a
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Comment 28 objects to the requirement in section 572 31O a 2 which

limits the class of exempt agreements to those which among other things
do not guarantee any particular volume of traffic or available capacity
Comment 28 explains that often when a publishing carrier solicits the

participation of a connecting or feeder carrier in meeting the needs of
a developing trade or carrying cargoes of opportunity the connecting carrier
does not have sufficient unused vessel capacity in place and is obliged
to charter additional vessel capacity The connecting carrier however may
be reluctant to charter additional capacity unless the publishing carrier

agrees to guarantee a minimum volume of cargo In order to facilitate

such arrangements Comment 28 urges the deletion of the second disqualify
ing element in paragraph a 2

This exemption indeed is intended to be limited to arrangements that
do not guarantee any particular volume of traffic or available capacity
Agreements that contain such guarantees may have anticompetitive con

sequences and are more akin to space charter arrangements and therefore
are subject to all requirements applying to those arrangements Accordingly
this suggested change is not made in the Final Rule

Sections 572310 c d and e redesignated sections 572306 c d
and e

Comment 24 suggests that paragraphs c 2 and d 4 which refer to

origin transshipment and destination ports should be modified to make

clear that such agreements can apply to intermodal cargo Transshipment
arrangements by their nature are limited to the all water movement of

cargo The suggested change therefore is not appropriate This does not

in any way however preclude the filing of through intermodal rates by
participants in such arrangements

Comment 38 urges certain substantive modifications to section 572 310

c d and e and a conforming technical change in section 572 310 b
Comment 38 would delete the reference to the required tariff provisions
cited in section 572310 b and enumerated in section 57231O c This

Comment believes that the tariff regulations are sufficient in this regard
Comment 38 states that making the filing of a tariff a condition to the

existence of an exemption is logically inconsistent because there can be

no tariff provision until the agreement is effective and no such agreement
can be effective unless it is exempt The provision of section 572 310 c

will be retained in the Final Rule There would appear to be no harm

in having these tariff items enumerated in this exemption section as well
as in the tariff rules Moreover this is a condition which will only be

complied with subsequent to the effectiveness of a nonexclusive trans

shipment agreement The apparent dilemma posed by Comment 38 is artifi

cial

Finally Comment 38 suggests that section 572310 d and e be deleted

as unnecessary restrictions on the commercial arrangements of agreement
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parties Section 572 31O d requires that nonexclusive transshipment agree
ments contain a declaration of the nonexclusive character of the arrangement
and lists 13 permissible terms or specifications in such agreements Section

572 31O e states that no other subject other than those listed in section

572 31O d shall be included in an exempted nonexclusive transshipment
agreement

The requirements of section 572 310 d and e shall be retained Those

provisions are necessary in order to ensure with some degree of specificity
the exact parameters of the exemption Only agreements which meet these

requirements need not be subject to the usual filing and review Parties

that wish to have terms other than those permitted under the exemption
may draft their agreements accordingly Such agreements however will

be subject to filing and review

SUBPART D FILING AND FORM OF AGREEMENTS

Subpart D implements the filing requirements of section 5 of the Act

It establishes filing and form requirements defines and establishes proce
dures for filing modifications of agreements and specifies those agreements
which must be accompanied by an Information Form Subpart D also pro
vides for a waiver of certain form requirements upon a showing of good
cause

Section 572401 Filing ofAgreements
Section 572 401 specifies the time and place for submitting an agreement

describes the contents of the transmittal letter and provides that any agree
ment and accompanying Information Form which does not meet the require
ments of filing shall be rejected in accordance with section 572 60I

Section 572401 a

Several comments Comments I 22 24 28 34 38 suggested changes
in the filing specifications of section 572 401 a Comment 38 states that

this section should fully carry out the terms of the Act and should therefore

provide for the filing of a complete memorandum which specifies the

substance of any oral agreement subject to the Act This suggestion has

merit and is adopted Section 572 401 a now makes it clear that all agree
ments including oral agreements reduced to writing in accordance with

the Act are subject to Part 572 and must be filed
Comments 24 28 and 38 contend that the requirement regarding authority

to file is cumbersome or unnecessary Comments 1 and 34 suggest that

consistent with 46 CPR 502 24 an attorney should be allowed to file

without further statement of authority The purpose of the authority to

file requirement as set forth in the Interim Rule was to ensure that persons

purporting to represent a group of principals did in fact have the authority
to do so There have been some instances in the past where the submissions

tendered by parties allegedly on behalf of a group of principals were
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questionable representations of the intentions of the principals In addition

there have been occasional failures under the Interim Rule and under prede
cessor agreement rules to provide verification of the authority to file Upon
inquiry however these deficiencies have been found to be an oversight
or a technical failing and have been quickly remedied In the case of
a possible misrepresentation there appear to be sufficient safeguards e g

public notice of filing and penalties for misrepresentation in the Final
Rule to protect against or remedy any serious filing abuse Therefore
the requirement for specification of authority to file has been deleted in
the Final Rule

Comment 22 notes that section 572 401 a does not distinguish between

a subscribing and filing party Comments 22 and 38 take exception
to the reference in this section to the Information Form Inasmuch as

this section is not intended to address the requirements governing the execu

tion i e subscription of agreements or the required supporting docu

ments those matters being addressed at section 572 402 d and Appendix
A Part IX c no change has been made in response to these comments

Finally section 572 401 a has been changed to require only an original
and two copies of the Information Form rather than 15 as in the Interim
Rule thereby alleviating the paperwork requirements for parties to agree
ments

Section 572401 b

Section 572 401b describes the contents of the transmittal letter which

accompanies an agreement filing Its purpose is to describe the minimum
information that is necessary to assure the timely and proper receipt ac

knowledgement public notice and initiation of the review process associated

with a filed agreement
Comment 24 suggests that this section unnecessarily requires the repetition

of the submitting party s address and telephone number beneath the letter

signature when that information is already provided in the letterhead An

appropriate change has been made to eliminate repetition
Comment 34 contends that this section should not require that the person

executing the agreement and the person signing the transmittal letter be

the same In order to clarify section 572 40 1 b in this respect an appro

priate change has been made

Comment 38 suggests that this section be amended to make clear that

the transmittal letter is submitted rather than filed An appropriate
change has been made

In addition to these changes this section has been reorganized to more

clearly set forth the contents of the transmittal letter

Section 572401 c

Section 572 401 c provides that any agreement and accompanying Infor

mation Form which does not meet the requirements of filing shall be

27 F M C



454 FEDERAL MARITIME COMMISSION

rejected in accordance with section 572 601 Comment 38 contends that

the reference to the Information Form and any filing deficiencies therein

as a basis for rejection of a filing exceeds the authority granted in section

6b of the Act Comment 34 criticizes section 572 401 c as an imprecise
paraphrase of the statutory language and redundant of section 572 601 and

urges its deletion

The purpose of section 572 401 c is to emphasize the consequences
of failure to meet the submission requirements of the Act and Part 572

to include both those requirements applicable to the filed agreement itself

and those applicable to any submissions required in support of that filing
The authority to include deficiencies in the Information Form as a basis

for rejection is clearly provided in section 5 a of the Act which empowers
the Commission by regulation to prescribe the form and manner in which

an agreement shall be filed and the additional information and documents

necessary to evaluate the agreement Section 6 b of the Act directs the

rejection of any agreement that does not meet the requirements of section

5 The Information Form is by the regulations of Part 572 part of the

requirements referenced in section 5 of the Act and any substantive

failure in its submission is a failure to meet the requirements of section

5 and therefore an appropriate basis for rejection While section 572 401 c

does to some extent repeat the requirements expressed in section 572 601

early experience in the administration of the 1984 Act has shown a need

for the additional cautionary emphasis Section 572 401 c is therefore re

tained without change
Section 572402 Form ofAgreements

Section 572 402 prescribes the form of agreements with the exception
of marine terminal and assessment agreements filed with the Commission

pursuant to section 5 of the Act The provisions of this section were

applicable to new and initial or replacement agreements filed on or after

June 18 1984 They were also made voluntarily applicable to modifications

or restatements of agreements in effect before June 18 1984 until such

time as the Commission specifies a schedule for all governed agreements
to be in conformity The Commission s Interim Rule specifically solicited

comments as to the compliance schedule to be established

Comment 28 contends that the form requirements may be impractical
and requests their voluntary application rather than their requirement Com
ment 34 takes issue with the manner of page numbering specified at section
752 402 b and the manner of page titling specified at section 572 402 c

stating that it would be preferable to begin the numbering of agreement
pages with the first page after the required Title Page and Table of Contents

This Comment further submits that there is no basis for requiring an agree
ment to have both a full name and a doing business as name

The purpose of section 572 402 is to establish a uniform format for

agreements in order to facilitate 1 timely accurate execution of the
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preliminary review imposed by section 6 b of the Act and the substantive

review and disposition directed generally by section 6 of the Act 2

orderly maintenance and use of Commission records in support of the

performance of its statutory obligations and 3 eventual conversion of

these records to a digitalized andor micrographic form to enhance their
cost effective use through computer assisted retrieval techniques The brief

experience under the Interim Rule has already served to demonstrate the

utility of the new format in pursuing the first two of these objectives
Significant portions of the gains in processing efficiency can be directly
attributed to this standardization

With the eventual extension of these format requirements to all agree
ments even greater economies may reasonably be expected With respect
to the numbering of the pages of an agreement the division of an agreement
into discretely numbered sections should enhance the efficiency with which
an agreement can be compiled and maintained and will improve the effi

ciency with which an agreement is utilized As regards the matter of page
titling the purpose of this section is to avoid the identification problem
that arises should the pages of a loose leaf document become separated

The Interim Rule requirement to use the agreement s doing business

as name was primarily intended to minimize the space required to title

the page because dba names are generally shorter than the full name

However upon further consideration we believe that it is preferable to

require each page of an agreement to be titled with the name that appears
on the Title Page and the Rule is modified accordingly

The Supplementary Information to Interim Rule section 572 402 invited

comment as to the time frames for making the format requirements of

section 572 402 applicable to agreements existing prior to June 18 1984

Comment 24 contends that the format requirements should not be made

applicable to existing agreements prior to June 18 1986 Comment 29

suggests a period of ninety days presumably ninety days after publication
of the Final Rule

As indicated above the Commission has already experienced significant
benefit from the standardized format in terms of administrative efficiency
in processing and reviewing agreements The standardized format should

also facilitate the implementation of the other record management initiatives

discussed above A fixed deadline for achieving compliance however might
produce a crush of filings which would overtax the Commission s resources

Conformance to the format requirements therefore shall be achieved accord

ing to the following schedule 1 all new agreements shall be submitted

in the required format when initially filed 2 any restatement of a pre

viously effective agreement filed subsequent to December 15 1984 shall

be submitted in the required format 3 any effective agreement which

is modified to any degree and for whatever purpose subsequent to December

15 1984 shall be restated in its entirety and filed in the required format

including the modification and 4 all other governed agreements not other
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wise brought into compliance shall be conformed to the required format

and filed with the Commission by not later than October 1 1985 This

schedule is set forth in section 572 402h Finally we have amended

section 572 402 to state that the form requirements do not apply to cancella

tions of agreements

Section 572403 Modijication ofAgreements
Section 572 403 establishes requirements with respect to modifications

to agreements Section 572 403 a indicates which modifications are so

significant as to require an accompanying Information Form Section

572 403 d provides a procedure for indicating textual changes in agreements
and section 572 403 g prescribes a two year republication requirement The

comments addressing each of these sections are discussed below

Section 572 403 a

Section 572 403 a defines significant modifications as those changes in

an agreement that may result in a significant reduction in competition
Where the competitive consequences of an agreement modifieation are likely
to be minor the Information Form usually would not be required For

example the addition of a single port to the geographic scope of an

agreement would not be a significant modification but the addition of

an entire port range may have such a competitive impact as to be a

significant modification The June 12 1984 amendment to the Interim Rule

dropped the specification that the addition of members to a conference

constitutes a significant modification This amendment also added the word

significant to changes in geographic scope to reductions in service levels

and to changes in pool penalty provisions or varying charges where such

changes would require the filing of the Information Form

Nine comments address section 572 403 Comment 18 argues that for

joint service agreements the Information Form should only be required
where the modification entailed the addition of new parties to the agreement
but not for the addition of ports or vessels

A joint service agreement may result in a substantial reduction in competi
tion when two or more existing carriers in a trade consolidate their otherwise

competing service Modifications to a joint service agreement that add

vessels or extend the port coverage of the agreement are not likely to

lead to a substantial reduction in competition except where the expansion
of port coverage includes pons currently served outside the joint service

by two or more of the parties Modification to a joint service agreement
that increases the number of parties and therefore increases the potential
market power of the joint service may have a substantial competitive impact
on the trade and raise questions under the general standard Consequently
the Commission is persuaded that significant modifications to a joint service

agreement also include those that add parties to the agreement An appro

priate change is made in the Final Rule
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Comment 22 argues that the Commission is not authorized to require
an Information Form either for the initial filing of any agreement or for
a modification of an agreement The Commission addresses the question
of its authority to require an Information Form in the discussion of Appendix
A

Comment 26 argues that for conference agreements the only modifications
that should require the submission of an Information Form would involve
a substantial expansion of geographic scope The requirement that an Infor

mation Form be filed with any modification that results in a significant
reduction in competition is argued to be too broad and vague

The Commission generally concurs that as a practical matter modifica
tions of conference agreements which do not add new authorities will

ordinarily only require the Information Form where they substantially in

crease the geographic scope of the agreement This requirement is outlined
in the Commission s June 12 1984 amendment to the Interim Rule How

ever if a conference agreement is amended to add or expand authority
authorizing reductions in service then such a modification would likely
be viewed by the Commission as a significant modification requiring the
submission of an Information Form

The concerns raised by Comment 28 regarding section 572 403 are dis

cussed under Appendix A

Comment 30 in addition to arguing for the requirement that equal access

agreements and modifications thereto be accompanied by an Information
Form an argument that has been addressed along with the concerns of
Comment 28 under the Commission s discussion of Appendix A also

urges express reference to specific types of modifications that might result
in a significant reduction in competition These would include changes
in cargo categories and descriptions that result in significant increases in

cargo that is subject to a pooling equal access joint service or consortium

agreement significant increases in the cargo or revenue share of a national

flag line in a pooling or equal access agreement or a significant decrease

in the cargo or revenue shares of a third flag line in a pooling or equal
access agreement

The purpose of requiring an Information Form with significant modifica

tions is to obtain needed information in order to properly and adequately
review such modifications under the general standard The Commission

has specified certain modifications that may result in a significant reduction

in competition thereby requiring an Information Form The Commission

has not attempted to provide a comprehensive list of all such modifications

Because a pooling agreement is viewed as potentially substantially anti

competitive any modification to such an agreement that reduced competition
would likely be a significant modification requiring the Information Form

The modifications to a pooling agreement referred to by Comment 30

would also likely result in a significant reduction in competition Accord

ingly as a clarification section 572 403 a is amended to state that signifi
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cant modifications also include changes in cargo categories or descriptions
that result in a significant increase in the amount of cargo subject to

the pool or changes in the allocation of cargo or revenue that significantly
change the cargo or revenue shares of national or non national flag lines

Comment 30 also argues that the change effected by the June 12 1984

amendment to the Interim Rule requiring the Information Form only for

those modifications that result in significant changes in geographic scope

significant reductions in service levels and significant changes in

penalty provisions allows the parties excessive discretion to determine what

modifications are in fact significant
We do not agree While parties to agreements are allowed some discre

tion in the first instance to determine which modifications to their agree
ments are significant the Commission retains the option to request additional

information from the parties under section 6 d where the modification

appears significant and the Information Form has not been filed The Com

mission does not wish to impose burdensome filing requirements for each

and every change regardless of its competitive significance Parties should

contact the Director Bureau of Agreements and Trade Monitoring for advice

as to whether or not a particular modification requires the filing of an

Information Form

Comment 34 urges that amendments to conference agreements which

add authority to establish through intermodal rates should not be considered

significant modifications

One of the objectives of the 1984 Act is to clarify regulatory authority
concerning conference intermodal authority The Conference Report explic
itly states that no special stigma should attach to conference agreement
amendments that establish intermodal authority H R Report 98600 98th

Cong 2d Sess 34 1984 This does not mean however that conference

intermodal amendments which extend the scope of price fixing agreement
and raised concerns under the general standard should not be scrutinized

An Information Form therefore is required This should not place an

excessive burden on the parties because the market share information re

quired in the Form applies only to the relevant trade s as determined

by the parties Market share data need not be provided for interior points
to be served

Comment 37 argues that the Commission has no authority to request
an Information Form for any conference agreement or modification and

that in any event it should not require the Form where the modification

solely provides for the addition of members

The Commission rejects the argument that it has no authority to require
an Information Form for reasons stated in its discussion of Appendix A

In regard to the second point the Commission has in its June 12 1984

amendment already deleted the requirement that a modification adding
members to conferences be accompanied by an Information Form
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Comment 38 makes two technical suggestions First it is suggested that
the second paragraph of the Instructions in Appendix A be conformed
with section 572 403 a repeating the requirement that the Information
Form is to be filed with significant modifications Second the Commission
is urged to list in one place all agreements that require the Information
Form The first change is adopted The second recommendation is not

practicable at least for significant modifications under section 572 403 a

because not all the modifications encompassing various combinations of
authorities that will be filed can be anticipated A filing party may contact
the Director Bureau of Agreements and Trade Monitoring for advice in
this regard For the purposes of an initial agreement filing the Instructions

specify that parties to all agreements with the exception of marine terminal

agreements assessment agreements and agreements exempted from filing
under Subpart C of Part 572 are required to file an Information Form
in conjunction with the agreement

Section 572403 d

Section 572 403 d establishes a mechanism for indicating textual changes
in the language of an agreement Comment 38 believes that the method
of indicating changes is unnecessary and cumbersome This comment sug
gests that parties should have the option of submitting separately for infor
mation purposes a copy of any agreement modification showing the dele
tions and new provisions

Section 572 403 d is intended to avoid any ambiguity as to what is

being changed deleted or added in an agreement and thereby facilitate
the review of modifications to that agreement This purpose may be equally
achieved by the alternative method suggested by Comment 38 Section
572 403 d therefore shall be amended to provide as an alternative for
the informational filing of a page or pages indicating the proposed modifica
tion in the manner prescribed in sections 572 403 d 1 and 572 403 d 2

Section 572403 g

Section 572 403 g requires the republication of an agreement under cer

tain circumstances but exempts such republication from certain requirements
of Part 572 when no substantive changes are involved Comments 24 and
26 contend that the republication requirement is unnecessary and wasteful

The purpose of section 572 403 g is to provide for the periodic republica
tion of the entire text of an agreement and to remove those portions
of the agreement which have been deleted through prior modifications
Removal of obsolete language enhances the readability of the agreement
This section however has been amended so that the republication require
ment applies only to those agreements which retain deleted language within

the text of the agreement Agreements which make changes by indicating
the change on a separate page filed for information purposes as provided
for in section 572 403 d 3 need not republish the entire agreement
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Section 572 404Application for Waiver

Section 572 404 provides for a waiver upon a showing of good cause

of the form requirements of sections 572 401 572 402 and 572 403 and

establishes the procedure and content for waiver requests No comments

were received on this section

Upon further consideration the Commission believes that the scope of

section 572 404 should be enlarged to provide for a waiver under appro

priate circumstances from the agreement organization and content require
ments of sections 572 501 and 572 502 There is a direct connection between

section 572 402 on the one hand and sections 572 501 and 572 502 on

the other Any waiver associated in particular with section 572 402 e 2

would almost certainly require relief from all or portions of sections 572 501

and 572 502 This broadening of the waiver provision should not be inter

preted as a lessening of the importance of these form and manner require
ments The purpose of expanding the waiver provision is to provide for

the exceptional situation where some relief may be justified Accordingly
section 572 404a is amended to include sections 572 501 and 572 502

within the matters for which a waiver may be sought
Section 572 405lnformation Form

Section 572 405 requires that a completed Information Form accompany
certain agreements at the time of their filing Complete responses are re

quired for each item on the Information Form Section 572 4OSb and

the instructions to the Information Form require that where the party is

unable to provide a complete response the party should provide either

estimated data with an explanation of why precise data are not available

or a detailed statement of reasons for noncompliance and the efforts made

to obtain such information

Because certain parts of the Information Form have been made voluntary
or are only required to be completed for certain types of agreements
section 572 405b is amended to indicate that a complete response to

the Information Form shall be supplied in accordance with the Instructions

In addition in order to relieve any paperwork burden on the parties and

to enhance the ability of the Commission to protect the confidentiality
of the Information Form only an original and two copies of the Information

Form are required to be filed

Several comments object to the required explanation for noncompliance
including the use of estimates as a basis for rejection of the agreement
under section 572 601 Comment 37 questioned whether the Commission
would use the explanation to reject the agreement on the basis of for

example the accuracy of estimates or the adequacy of sources Comment

39 suggests that where explanations are meritorious they should be

accepted
In order to effectively and efficiently utilize the data provided on the

Information Form it is necessary for the Commission to assess the accuracy

27 F M C



RULES GOVERNING AGREEMENTS BY OCEAN COMMON 461
CARRIERS OTHERS SUBJECT TO SHIPPING ACT OF 1984

of such data The identification of the sources of estimates allows the

Commission to detennine the extent to which such data should be incor

porated in the analysis of the agreement An explanation of why precise
data are not available is required for certain parts of the Infonnation Fonn

in order to ensure that the parties make a reasonable attempt to provide
data that is available to them Available data as addressed later in the

discussions of Parts III and IV of the Infonnation Fonn are derived from

data that the parties already have available or would ordinarily acquire
in the course of making the commercial decisions underlying the proposed
agreement The Commission has however deleted the requirement that

an explanation of why precise data are not available accompany estimates

in Parts III and IV and the change is indicated in the relevant sections

of the Final Rule Reasonable explanations for the lack of availability
of precise data will continue to be required for the remaining parts of

the Infonnation Fonn which require data and which are not voluntary
Where estimates are not provided a statement of reasons for not providing
estimates and the efforts made to obtain such infonnation is required

Six comments on section 572405 address the issue of the Commission s

authority to require the Infonnation Fonn Four comments took the position
that the Commission does not have such authority under the Act These

Comments are addressed in the discussion of sections 572 401 c and

572 601 and in the discussion of Appendix A Infonnation Fonn and In

structions

Section 572406 Complete and Definite Agreements

Section 572 406 provides that any agreement filed under the Act and

Part 572 shall be the complete agreement among the parties and shall

specify in detail the substance of the understanding of the parties This

section provides that open ended provisions will be permitted only if the

enabling agreement indicates that any further agreement cannot go into

effect unless filed and effective under the Act Finally this section describes

matters which are interstitial to the basic agreement authority Ten comments

were filed in Docket No 8432 addressing this section

The Supplementary Infonnation to Docket No 8432 stated

The rule does not state how the Commission will treat an

agreement that is not sufficiently specific complete and definite

In most cases such deficiencies could probably be corrected

through infonnal discussions between the Commission s staff

and the parties An agreement which is severely deficient how

ever may be rejected investigated or subject to a fonnal request
for additional infonnation or to challenge in the court under

section II h of the Act

A number of comments Comments 101 105 106 107 108 objected
to the discussion insofar as it suggested that an agreement which was

severely deficient under the criteria of section 572 406 could be rejected
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These Comments argue that the Commission does not have the authority
to reject an agreement because it is unclear or indefinite Such agreements
allegedly may only be investigated subjected to a request for additional

information or challenged in court under section IIh of the Act Comments

107 and 110 propose the addition ofa new paragraph which would expressly
limit the Commission s action on deficient agreements to such an investiga
tion an information request or an injunction

As the Supplementary Information in the Interim Rule indicated the

Commission would in most cases seek to resolve deficiencies through infor

mal negotiations and discussions between its staff and parties Rejection
of an agreement would only occur in a rare case where an agreement
is so severely deficient that on its face it could not be construed as

complete and where even the most basic analysis under the general standard

would not be possible Moreover in such a case it would not be possible
to determine whether sections lO a 2 and lO a 3 were complied with

Finally agreements should be sufficiently precise and definite to determine

whether a particular activity is within the scope of the antitrust immunity
conferred upon them by section 7 of the Act The fact that there are

other avenues available for dealing with deficient agreements as suggested
does not preclude the use of rejection Clearly an informal resolution

of such deficiencies is preferred In other cases requests for additional

information investigation or court challenge under section 11h of the

Act may be appropriate However where even the most minimal require
ments with regard to definiteness and completeness are not met rejection
may be appropriate The Commission does not believe that it is necessary
to formally state the actions which might be available within the text

of section 572 406

Section 572406 a

Section 572 406 a states that a filed agreement shall be the complete
agreement among the parties and shall specify in detail the substance of
their understanding Comment 102 supported this section as it appeared
in the Interim Rule Comment 105 urges that this section be eliminated
or alternatively amended

The Commission believes that section 572 406 a adequately states the

general rule that agreements must be complete and definite and this section
remains unchanged in the Final Rule

Section 572406 b

Section 572 406b establishes guidelines concerning open ended authority
in agreements Comment 102 supports this section in the Interim Rule

Comment 104 favors the elimination of this section but alternatively pro

poses certain modifications assuming that section 572 406 c is not elimi
nated Comment 105 considers sections 572 406b and c to be intertwined

and proposes modifications to both sections
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Section 572 406b provides that agreement clauses which contain ena

bling authority expressly state that such authority may not be implemented
unless the more specific implementing understanding or agreement is filed

and effective under the Act To that extent this section merely states

what the Act otherwise requires Accordingly section 572 406b is retained

in the Final Rule However the phrase open ended or vague is deleted

Section 572A06 c

Section 572 406 c is intended to provide a guideline regarding interstitial

agreement authority The comments were unanimous in expressing concern

with this provision A majority of comments favor the elimination of para

graph c from the Final Rule Others as an alternative propose modifica

tion to eliminate phrases such as routine and ordinary anticompetitive
effect and routine operational Some comments suggest that this para

graph would revive certain antitrust issues which were intended to be

put to rest by the 1984 Act Other comments suggest that it would erode

the reasonable basis to conclude defense under section 7 a 2 of the

Act
Section 572 406 c is retained in the Final Rule but is amended along

the lines suggested in several of the comments The standard of this section

is one that will be applied on an ad hoc basis and is not intended to

preclude parties from taking interstitial action

SUBPART ECONTENT AND ORGANIZATION OF AGREEMENTS

Subpart E provides for the standardization of the organization of an

agreement specifying the name number and order of particular agreement
articles

Comment 38 argues that the requirements of Subpart E exceed the Com

mission s authority and should be deleted Comment 34 urges that a period
of at least six months subsequent to the adoption of the Final Rule be

permitted to conform agreements to the requirements of Subpart E Com

ment 28 suggests that the requirements of Subpart E may not be suitable

for all agreements and that alternative formats should be permitted Com

ment 39 urges that the Commission continue its policy of not specifying
the language of agreement provisions It also urges the Commission to

reconsider making the requirements of Subpart E applicable to agreements
which were approved prior to June 18 1984 However two conferences

subscribing to Comment 39 did not object to Subpart E requirements pro

vided that republication is not required prior to June 17 1985

The objectives of Subpart E are to 1 ensure that the text of an agree

ment contains the essential articles which are likely to appear in all agree

ments in a prescribed order and 2 further support the standardization

of agreement format and its associated goals and objectives as discussed

above in connection with section 572402 Nothing in the Act or its legisla
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tive history prohibits the Commission from establishing an orderly minimum
structure or organization for agreements filed with the Commission

Upon consideration of the various proposed compliance schedules and
available resources and obligations the Commission has determined that
a phased implementation schedule both for sections 572 402 and 572 403
and sections 572 501 and 572 502 would minimize any burden by allowing
up to ten months to achieve compliance The elements required by section
572 501 are generally found in most agreements and provide the minimum
information necessary for a general understanding of an agreement These

requirements as revised below shall continue for all agreements except
cancellations marine terminal agreements and assessment agreements In
the event that a waiver from these requirements is deemed necessary section
572 404 has been expanded to permit application to be made for a waiver
from the requirements of sections 572 501 and 572 502

Section 572 501Agreement ProvisionsOrganization

Section 572 501 provides a uniform organization for all agreements ex

cept marine terminal agreements and assessment agreements

Section 572 501 a

Section 572 501 a imposes a minimum organization and subject matter
outline on filed agreements except for those which are exempted and
reserves the use of certain article numbers Comment 29 contends that
section 572 501 a should be modified to provide that the content of a

specified article is not required to be published unless that content has
been commercially agreed to contending that some of the articles do not
otherwise ordinarily exist in some forms of agreements

Section 572 501 a states that article numbers are reserved for the particu
lar provision or authority as indicated in this section Experience with

agreements filed pursuant to the Interim Rule indicates that this statement
has not clearly communicated its intended meaning Some filing parties
who perceive that they have no need for a particular article have simply
omitted the subject matter of the article and assigned its number to another

subject Each of the articles enumerated in section 572 50I is generally
found in nearly all types of agreements The enumerated Articles 1 through
13 are reserved for the specified subject matter shown in sections 572 501
and 572 502 and may not be used for any other subject or purpose regard
less of the type of agreement Where an article is legitimately not applicable
as for example a charter agreement which is not likely to have a neutral

body policing provision the article number and name is to either be omitted

altogether or to preserve the sense of the article numbering in the agree
ment to be included in the text of the agreement followed by the word

None Accordingly appropriate revisions have been made in section

i 572 501 a to clarify the use of the reserved article numbering system
I

Section 572501 b

27 F M C



RULES GOVERNING AGREEMENTS BY OCEAN COMMON 465
CARRIERS OTHERS SUBJECT TO SHIPPING ACT OF 1984

Section 572501 b sets forth the specific order and describes generally
the subject matter of the articles of an agreement

Certain inquiries received by the Commission s staff suggest that some

parties interpret the enumeration of Articles 1 through 13 in sections 572 501

and 572 502 to mean that these articles are the only articles or subject
matter which may be included in an agreement Section 572 402 e 2 clearly
states that any additional material provisions shall be set forth as consecu

tively numbered articles Moreover an agreement that contained only
Articles 1 through 13 would in most instances not contain the full under

standing between the agreement parties expressed in the filed agreement
In order to eliminate any further confusion section 572 501 b has been

amended to state that additional articles required to express the complete
understanding between the parties to the agreement and not otherwise incor

porated in appendices to the agreement shall immediately follow the enumer

ated articles Such articles shall be numbered consecutively commencing
with Article 14

Section 572501 b 1

Section 572 501 b 1 requires the publication of the full name of the

agreement in Article 1 of the agreement Comment 34 suggests that the

parties to an agreement be permitted to use an abbreviation acronym
or doing business as name We are not adopting this suggestion Article
1 is the appropriate place in an agreement to identify that agreement by
its complete legal name We find this requirement to be administratively
necessary and not to impose any particular burden on the agreement parties
It therefore shall be retained

Section 572501 b 2

Section 572 501 b 2 requires a statement of the Purpose of the Agree
ment in Article 2 Comment 34 contends that the elaboration on the

meaning of the term purpose is unnecessary While paragraph b 2

will be retained because section 5 b 1 of the Act requires an agreement
to state its purpose the elaboration objected to is deleted

Section 572501 b3

Section 572 501b 3 requires the statement of the name address and

corporate domicile nationality of each party to the agreement in Article

3
Five comments Comments 22 24 26 34 38 question the need for

this requirement Comments 26 and 38 contend that the requirement is

burdensome and contrary to the Act and should be deleted Comment

24 states that this section should be amended to avoid delays in the admis

sion or resignation of agreement members Comment 22 questions the rel

evance of stating the parties nationality
The purpose of section 572 501 b 3 is to ensure that the Commission

has accurate and current information with respect to the agreement s mem
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bership The lack of such information has been a long standing problem
It is not the purpose of this section however to unreasonably delay the

effectiveness of changes in membership to unnecessarily burden the agree
ment document itself or to collect unneeded information Therefore appro

priate changes have been made to section 572 501 b 3 and to section

572 605 to provide for expedited review of modifications effecting change
in conference membership
Section 572501 b 4

Section 572501 b 4 requires a statement of the geographic scope in

Article 4 Comment 34 states that agreement members do not necessarily
serve their respective trades pursuant to the authority of an agreement
and that the implication that they do so serve should be eliminated It

is not the purpose of section 572 501 b 4 to capture any more than the

geographic breadth of the basic agreement Certain changes have therefore

been made in this section
Comment 28 states that section 572 501b 4 as well as 572 501 b 5

should expressly require consortium agreements to specify the level and

scope of service otherwise such agreements may contain open ended

or blank check authority The fundamental concern of this Comment

i e open ended authority has been addressed in section 572 103 g and

section 572 406 As this concern would appear to be met by these sections

of the Final Rule the suggested modifications to section 572 501b 4

or 572501 b 5 do not appear necessary

Section 572 501 b 5

Section 572 501b 5 requires in Article 5 a statement of the authorities

permitted by the Act and intended to be exercised by the parties to the

agreement Comment 24 states that this requirement creates a risk that

persons opposing an action taken pursuant to an agreement may argue
that the only authority of the agreement is that stated in Article 5 This

Comment suggests the addition of a statement that the parties authority
is to be derived from the entire agreement

The purpose of Article 5 is to provide a general statement of the activities

which the parties are authorized to engage in Section 572 501b 5 has

been revised to make this clear and that except for the specification of

fundamental matters it will require that additional articles be provided
which are more specific as to the authority to be exercised and the mechan

ics of that exercise Finally this section is revised to state that the parties
may rely on the contents of the entire agreement as authority for their

activities

Section 572501 b 6

Section 572 501 b 6 requires the titles and respective authorities of

any agreement officials designated by the agreement parties be provided
in Article 6
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Comment 38 contends that the requirements of section 572 501 b 6

improperly prescribe substantive agreement content exceed the authority
of the Act and should be deleted Comment 34 requests the clarification

of the language and intent of the section with respect to the specification
of agreement officials and their duties

The purpose of section 572 501 b 6 is to ensure that the Commission
the agreement parties and any other interested parties be informed as to

who by organizational title is empowered to act on behalf of the agreement
parties and in what capacity This information is necessary to the effective

and efficient administration of the Commission s agreement program both

with respect to the pre effectiveness review of an agreement and the post
effectiveness monitoring of the activities of an agreement It is not the

purpose of this section however to unnecessarily delay the effectiveness

of changes in such provisions or complicate the agreement document There

fore section 572 605 has been amended to provide for expedited review

ofmodifications to Article 6

Section 572 501 b 7

Section 572 501 b 7 requires that the terms and conditions of member

ship to the agreement be provided in Article 7 Comment 26 contends
that this requirement is overly detailed and in some cases too trivial
to be included in the basic agreement

Section 572 501 b 7 is an extension of the requirements of section

5b 2 of the Act which mandates that conference agreements provide
reasonable and equal terms and conditions for conference membership Of

the nine required articles in section 572501 it is the least likely to apply
to all agreements The requirements of section 572 501 would only apply
to certain rate agreements and would not have application to transshipment
equipment interchange or charter agreements Section 572 501b 7 there
fore has been revised to indicate that its provisions do not apply to certain

agreements

Section 572502 Organization of Conference and Interconference Agree
ments

Section 572 502 implements section 5 b of the Act by requiring the

inclusion of neutral body policing prohibited acts consultation shippers
requests and complaints and independent action provisions in conference

and interconference agreements

Section 572502 a

Section 572 502 a specifies the scope and application of the section

with respect to conference agreements Certain clarifying editorial changes
have been made to the section In addition the section has been revised

to provide for the inclusion in agreements of provisions in addition to

those prescribed in sections 572 501 and 572502
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Section 572 502 a l

Section 572 502 a I requires a statement that at the request of an agree
ment member the conference shall engage the services of an independent
neutral body The section further requires the inclusion of any neutral

body procedures established

Seven comments Comments 22 25 26 27 34 35 39 were received

on this section None of the comments take exception to the requirement
for an agreement to provide an affirmative statement that a single agreement
member may request neutral body policing However some contend that

there is no statutory authority for requiring that once implemented the

neutral body policing procedures have to be incorporated into the text

of the agreement Of those three propose that if the procedures are required
they should be included in an appendix It is also suggested this section

use the term self policing rather than the term independent neutral

body policing
Section 572502 a I implements section 5b 4 of the Act which pro

vides for an independent neutral body to police the obligations of a

conference and its members if requested by a member line The section

will therefore continue to refer to an independent neutral body The

requirement that any neutral body policing procedures be included in the

agreement derives from the general requirement that an agreement contain

the full understanding of the parties To the extent that these procedures
reflect concerted action by the parties they are part of the agreement
and must be filed

Section 572 605 is amended however to provide for expedited review

of neutral body policing procedures excluding any modification of the

triggering provision stemming directly from section 5b 4 of the Act

Section 572 502 a1 is also modified to allow neutral body procedures
to be included in a designated appendix to the agreement which is cross

referenced in Article 10

Section 572502 a 2

Section 572 502 a 2 requires an affirmative statement that a conference

will not engage in conduct prohibited by section lO c 1 or IO c 3 of

the Act Comment 33 requests that section 572502 a 2 be expanded to

incorporate the prohibition on refusals to negotiate with shippers associa

tions contained in section 1O b 13 of the Act

Section 572 502 a 2 implements section 5b 5 of the Act which insofar

as section 10 prohibited acts are concerned requires conference agreements
to expressly reference only those prohibitions specified in sections lO c 1
and 1O c 3 of the Act We note however that section IO c 1 of the

Act prohibits a conference from boycotting or taking any other concerted

action resulting in an unreasonable refusal to deal While not addressing
itself directly to shippers associations the prohibition against boycotting
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and other concerted actions may encompass the concern of Comment 33

No change has been made to section 572502 a 2

Section 572502 a3

Section 572502 a 3 requires that conference agreements provide proce
dures for consultation with shippers and for handling of shippers requests
and complaints Comment 33 suggests that section 572502 a 3 should

prescribe minimum time frames and other procedures for the consideration

of shippers complaints and requests in a manner similar to that of the

mandatory provisions of Subpart H

Section 572502 a 3 implements sections 5 b 6 and 7 of the Act

which require conference agreements to contain consultation and request
complaint handling procedures The mandatory provisions of Subpart H

including sections 572 801 c and d served the purpose of bringing
agreements into compliance with section 5 b of the Act during the transition

period As discussed more fully below in connection with the disposition
of Subpart H that purpose has been served and the Commission is removing
the mandatory provisions of Subpart H from the Final Rule At this time

there does not appear to be a need to require parties to agreements to

adopt Commission prescribed provisions Provisions drafted by parties to

agreements are carefully reviewed to ensure that they contain sufficient

specificity and detail Accordingly the changes to this section suggested
in Comment 33 are not adopted

Section 572502 a4

Section 572 a 4 requires that conference agreements specify its inde

pendent action procedures Comment 34 proposes that this section be revised

to permit 1 independent action procedures which allow for the exercise

of such action on less than 10 calendar days notice and 2 a conference

member to independently elect to provide more than 10 calendar days
notice of its intention to exercise independent action

Section 572502 a 4 tracks the language of section 5 b 8 of the Act

which in relevant part provides that conference agreement independent
action provisions may not impose a notice period of more than

10 calendar days for the exercise of independent action The revisions

suggested by Comment 34 are unnecessary because their intended purpose

is presently being served by section 572 502 a 4 Therefore no change
to this section has been made

Section 572502 b

Section 572502 b requires every interconference agreement to contain

independent action procedures in addition to the enumerated Articles 1

through 12 Comment 24 contends that interconference agreements should

not be required to contain the provisions of Articles 10 11 and 12 specified
in section 572502 a
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Interconference agreements are generally types of conference agreements
and as such should be subject to the same requirements Therefore the

argument that the requirements of section 572 502 a should not apply
to interconference agreements is not persuasive and is rejected However

a waiver of this requirement may be applied for pursuant to the new

provisions of section 572 404 Such a waiver would be available where

any or all of Articles 1 through 12 would not be applicable or appropriate
given the particular interconference agreement Finally it should be noted

that provisions which appeared in section 572 802 have been relocated

in this section

SUBPART F ACTION ON AGREEMENTS

Subpart F implements section 6 of the Act which establishes procedures
under which agreements are reviewed and acted upon by the Commission

The statutory model for review of agreements is the premerger clearance

procedures set forth in the Hart Scott Rodino Antitrust Improvements Act

of 1976 Pub L 94435 90 Stat 1390 The procedures of Subpart F

are intended to facilitate the expeditious review of agreements based on

necessary and relevant information within the time allowed by the Act

Section 572 601Preliminary ReviewRejection ofAgreements
Section 572 601b provides for the rejection of any agreement that fails

to comply with the filing and information requirements of the Act and

Part 572 Comments 13 17 38 and 39 question the Commission s authority
to reject an agreement for failure to meet filing and format requirements
Comments 29 34 and 38 specifically challenge the authority to reject
an agreement after preliminary review pursuant to section 572 601 a on

the ground that the Information Form is not submitted or is incomplete
and an adequate explanation is not provided They argue that only a defi

ciency in the agreement itself provides the basis for rejection According
to these Comments an incomplete Information Form lacking an adequate
explanation should be remedied by a request for additional information

Section 5 a of the Act authorizes the Commission to prescribe the addi
tional information that should accompany an agreement These requirements
are contained in section 572 405 pertaining to the Information Form Section

6b of the Act provides for rejection of a submission which does not

meet the requirements of section 5 a of the Act Section 572 601 imple
ments this rejection authority An agreement which is submitted with an

incomplete Information Form lacking an adequate explanation where re

quired by section 572 405 fails to comply with section 572 405 and may
be rejected Moreover the purpose of a request for additional information

is not to obtain information which all parties are required to submit with

an agreement in the first instance but to acquire in special circumstances

further information
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Comment 39 suggests that before an agreement is rejected the filing
party should have an opportunity to correct any deficiencies within a speci
fied time without suspending the 45 day waiting period It is further pro
posed that this section be clarified to explain that agreements may only
be rejected for nonconformance with technical filing requirements rather
than for substantive deficiencies Comment 39 also suggests that section
572 601 b be amended to provide that rejection must occur within 20

days of filing and that prior to rejection the filing parties should be
notified and given an opportunity to correct any deficiency Finally Com
ment 39 proposes that this section be amended to expressly provide for

appeal to the Commission itself when an agreement is rejected
Most of these concerns expressed in these comments are as a practical

matter met under the existing Bureau of Agreements and Trade Monitoring
procedures for processing agreements Filing parties presently are given
the opportunity to make minor corrections without suspending the 45 day
waiting period These corrections are usually speedily made because of

their technical nature

Every effort is made to review an agreement and accompanying Informa
tion Form for deficiencies as expeditiously as possible In most situations
this preliminary review is completed within a few days after the agreement s

receipt at the Commission In the case of particularly complex agreements
slightly more review time may be needed A specific time period for

rejection therefore does not appear to be necessary or appropriate and

could under certain circumstances deny the Commission and the filing
parties necessary flexibility

As to Comment 39 s concern about rejection for other than filing defi

ciencies the nature of the preliminary review provided for in section 6 b

of the Act and section 572 601 a makes clear that this rejection is not

based on a substantive review of the agreement
Decisions on rejection of agreements are presently made by the Commis

sion and not the staff There is therefore no need to provide for an

appeal procedure to the Commission because they have already considered

the matter If in the future this procedure is changed then at that time

it would be appropriate to consider an appeal mechanism to provide for

Commission review

Section 572 602 Federal Register Notice

Section 572 602 implements section 6 a of the Act which requires the

Commission to transmit notice of the filing of an agreement to the Federal

Register within seven days of receipt

Section 572 602 a

Comment 38 suggests that the words A notice of be added at the

beginning of section 572 602 a This clarifying change is made in the

Final Rule
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Section 572 602 b

Section 572 602b describes the contents of the notice to appear in

the Federal Register Comment 19 suggests the use of a standardized form

of notice which would be completed and filed by the parties with the

agreement Present procedures appear to be adequate and little or no savings
in time would appear to result from the suggested change Accordingly
a standardized form for notice is not adopted

Comments 24 and 28 suggest that the notice in the Federal Register
identify the filing party This suggestion has merit This information is

submitted with the agreement and its publication in the Federal Register
would facilitate the effort of interested persons to communicate with the

filing party This section is amended accordingly

Section 572 603Comment

Section 572 603 provides for comment by any interested person to an

agreement and addresses the status and confidentiality of such comments

Section 572 603 a

Section 572 603 a allows third parties to submit comments to filed agree
ments No limitations except the response period indicated in the Federal

Register notice attach to the filing of such comments Confidential treatment

will be afforded comments where the commenter so requests and there

exists a proper legal basis for nondisclosure
This provision attracted a number of comments Comments 19 20 24

25 26 30 34 39 both supporting and opposing confidential treatment

of third party comments The majority of these Comments 19 20 24

25 26 34 39 believe that confidentiality where appropriate for third

party comments is contrary to the provisions of the Act It is asserted

that the disclosure exemptions of the Freedom of Information Act FOIA

5 USC 552 are the exclusive avenue for withholding third party comments

Some comments Cornments 19 20 24 34 39 suggest that the filing
parties be provided with copies of third party comments This would alleg
edly ensure administrative efficiencies avoid the filing and processing of

FOIA requests and allow the filing party the opportunity to confront adverse

information On the other hand Comment 30 submits that all information

filed with an agreement either by a filing party or third parties is protected
under section 6j of the Act It is asserted that confidentiality for third

party comments will encourage submission of more complete comments

Comment 28 suggests that persons commenting on agreements be allowed

to waive confidentiality and Comment 20 proposes that claims of confiden

tiality be supported by precise statutory grounds Comment 20 further sug

gests that the parties be provided with all non confidential comments It

is suggested that if complete confidentiality is claimed for all parts of

a comment notice of the filing and claimed exemptions be provided to

the parties Comment 20 requests that non confidential oral communications
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with Commission staff by persons in opposition to an agreement be made

publicly available

Many of these comments misconstrue both this section and the Act

First third party comments are not protected by the confidentiality provi
sions of section 60 of the Act Only information and documentary material
filed with the Commission under section 5 or 6 is exempt from disclosure
46 V S C app 1705j This information is solely provided by the filing
parties No mention is made in sections 5 and 6 of the Act of information
to be submitted by third parties Comments on agreements however may
in appropriate circumstances be protected under the disclosure exemptions
of FOIA 5 V S c 552 b C 1 7 the Trade Secrets Act 18 V S C
1905 or other similar statutes Although third party comments are not

protected under section 6j of the Act it would be inappropriate and

improper particularly where a request for confidentiality has been received
to routinely make them available to the agreement parties without prior
Commission review

Requiring commenting parties to provide the agreement parties with the
non confidential portions of comments or notice where the whole comment

is claimed to be confidential appears unnecessary This information would

be available from the Commission upon request Nor do we believe this

procedure whereby non privileged comments will be available from the
Commission upon request will lead to unnecessary FOIA requests A FOIA

request is not required to obtain clearly non confidential information It

is properly used in close situations where the Commission and requester
may differ on the confidentiality of certain information and it accords
the requesting party certain procedural and legal rights Finally it is both

administratively burdensome and not required by law to incorporate all

oral comments into a publicly available written record
As to the suggestion that agreement parties should be allowed to rebut

comments the Commission will provide the opportunity for rebuttal only
where the comments become part of the record in a Commission or court

proceeding Prior to the institution of a proceeding no right of rebuttal

is provided
The Commission is adopting the recommendations of Comment 20 that

all requests for confidentiality be accompanied by citation and explanation
of relevant legal authority for witholding In the event the Commission

determines that it is proper to release information for which confidentiality
has been claimed it will notify the submitter prior to such release

Comment 38 suggests that the words a written statement in the first

sentence of section 572 603 a be changed to written comments This

modification is also made in the Final Rule

Section 572 603 b

Section 572 603 b provides that filing of comments does not entitle

a party to a Commission reply institution of a proceeding discussion
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of the comment in any Commission or court proceeding or participation
in a proceeding

Comment 34 while not taking issue with the substance of this paragraph
suggests that the Commission further limit all substantive communications

regarding pending agreements between any third person and any Commis

sion employee
The body of law pertaining to ex parte communications only applies

when a formal proceeding has been instituted and the Commission is acting
as decisionmaker 5 D S C 557 a The waiting period prior to the effective

date of an agreement is not such a legal proceeding and no ex parte

rights attach In any formal proceeding involving an agreement the present
Commission rules embodied at 46 CPR 502 11 and 502 61 appear sufficient

It therefore is unnecessary to further provide for ex parte restrictions in

this section

Comment 28 states that the provisions of section 572 603 b when read

in conjunction with the rules on negotiations in section 572 609 flatly
bar commenters from participating in negotiations While Comment 28 rec

ognizes that commenters have no right to participate in negotiations it

requests that the section be amended to allow such participation where

appropriate Comment 28 also proposes that the section be clarified to

permit a commenter to engage in follow up communications with the Com

mission at the Commission s discretion

No change to section 572 603b will be made The legislative history
indicates that the role of third parties should be limited to submitting
comments Conf Rept No 600 98th Cong 2d Sess 31 1984 Moreover

the involvement of third parties could complicate and delay the negotiation
process by introducing irrelevant or parochial interests However the infor

mation provided in a comment may be considered by the Commission

in the negotiations process The Commission however does interpret the

present language of section 572 603b and section 572 609 to permit follow

up communications between Commission staff and third party commenters

Section 572 604Waiting Period

Section 572 604 sets forth technical provisions governing the statutory
waiting period
Section 572 604 b

Section 572 604b provides that unless a request for additional informa

tion is made or a court order obtained an agreement becomes effective

45 days after filing with the Commission or on the 30th day after publication
in the Federal Register Comment 28 proposes that the Commission publish
a notice when it reaches a final determination on a filed agreement and

that any commenters receive a copy of the determination

Currently the Commission issues a notice of an agreement becoming
effective pursuant to section 6 c of the Act This notice is not published
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in the Federal Register but is available to the public in the Office of
the Secretary This procedure appears to be sufficient with respect to inform

ing the public of the Commission s action Accordingly the suggested
change is not adopted
Section 572 604 c

Section 572 604 c provides that the waiting period before an agreement
becomes effective is suspended when the Commission makes an oral or

written request for additional information The waiting period resumes at

the time of the receipt of the requested additional material or an adequate
statement of the reasons for noncompliance

Comment 38 urges the deletion of section 572 604 c on the grounds
that it is duplicative and less clear than similar provisions in section 572 606
A request for additional information is pertinent to this section because
it has an effect on the waiting period before an agreement becomes effective

Paragraph c therefore is retained

Comment 19 suggests that parties be notified within 15 days of receipt
of an agreement if additional information will be needed While the goal
is to review all agreements expeditiously and where necessary notify parties
as soon as possible of the need for additional information a 15 day limit

on requests would not allow sufficient flexibility in reviewing complex
agreements

Comment 39 proposes that the parties be allowed to request an extension
or suspension of the waiting period This procedure would be utilized
where an agreement was particularly complex and additional time was

needed for review or where negotiations were continuing between the parties
and the Commission Alternatively Comment 39 proposes that the parties
be allowed to postpone the waiting period by submitting amendments delay
ing the agreement s implementation date to a date beyond the 45 day statu

tory period
We believe that it would be contrary to the provisions of the Act to

extend the waiting period for other than a request for additional information

or court order The parties are also always free to include within the

terms of the agreement a date for implementation subsequent to the expira
tion of the 45 day waiting period to defer implementation of the agreement
or to withdraw the agreement altogether without prejudice to refiling

Several comments Comments 22 27 34 39 urge that the procedures
for requests for additional information be clarified Comments 27 and 39

are concerned that routine communications between Commission staff and

the agreement parties may be misconstrued as a request for additional
information Similarly Comment 34 suggests that confusion could be avoid

ed by having one Commission official preferably the Secretary responsible
for issuing requests for additional information The Comment also proposes
that this section be amended to require a specific authorization statement

from an appropriate Commission official to accompany each request which

27 F M C



476 FEDERAL MARmME COMMISSION

would expressly identify the communication as a request for additional

information

Comments 22 27 and 34 maintain that oral requests for additional infor

mation may be problematic It is argued that the seven day period for

written confirmation of oral requests is too long The concern is that the

Parties might not receive written confirmation of an oral request for addi

tional information made after the 38th day of the waiting period until

after they had begun to implement the agreement Comments 22 and 27

suggest abandonment of the use of oral requests and Comment 34 proposes
that an oral request be made only simultaneously or subsequent to the

mailing of the written request
The present procedures contained in section 572 604 c governing requests

for additional information appear adequate When either an oral or written

request for additional information is made it will be unambiguously identi

fied There is no need either to have only one official make the requests
or to include a specific authorization statement In any situation where

an oral request is intended to suspend the effective date of an agreement
that fact will be made clear to the filing parties

Comment 24 argues that the resumption of the waiting period begins
automatically after filing of the response to the request or submission

of the statement of noncompliance This Comment argues that the Commis

sion has no authority to evaluate the adequacy of the response and only
the United States District Court for the District of Columbia can further

suspend the waiting period The Commission did not intend the language
adequate statement of reasons for noncompliance to affect the resumption

of the running of the waiting period We have adopted the suggested
change and the word adequate has been deleted

Section 572 605Request for Expedited Approval
Section 572 605 implements section 6 of the Act and sets forth grounds

and procedures for applying for and granting expedited approval
Comment 39 proposes that section 572 605 be amended to permit parties

to request expedited approval after filing a response to a request for addi

tional information under the same procedures for expedited approval other

wise applying
The Commission concurs with this suggestion It is clearly proper under

section 6 e of the Act to consider expedited approval for agreements
whose effective date is suspended by the filing of a requests for additional

information An appropriate modification has been made in section 572 605

of the Final Rule

The Commission is also adding a new paragraph c to this section

to provide for expedited approval of cancellations of agreements and modi

fications which reflect changes in conference membership officials of the

agreement and neutral body authority and procedures This addresses the

desire expressed in comments that these matters be effectuated without
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unnecessary delay The Commission will consider the institution of a sepa
rate proceeding to exempt these categories of agreements from the waiting
period requirements of section 5 of the Act and allow them to become
effective upon filing However given the notice requirements of section
16 of the Act that relief cannot be granted within the scope of this

proceeding
Section 572 606Requests for Additional Information

Section 572 606 implements section 6 d of the Act which authorizes

requests for additional information

Section 572 606 a and c

Section 572 606 a provides that the Commission may request additional
information prior to the expiration of the waiting period When a full

response is not supplied the filing party must submit a statement of reasons

for noncompliance
Section 572 606 c provides that a request for additional information

may be made orally or in writing but when made orally written confirma
tion will be mailed within seven days of the request

Comment 26 proposes that this section be amended to provide a statement

that the Commission will attempt to make requests for additional information

early in the waiting period Only in exceptional circumstances would re

quests be made in the final days prior to the effective date

There is no need to amend paragraph a as suggested All requests
for additional information will be made as promptly as possible Of course

the timing of such requests will necessarily vary with the complexity of

the agreement
Several comments Comments 22 24 27 38 objected to the use of

oral requests for supplementary information The comments express concern

with the ambiguities associated with oral requests particularly when the

request is made in the last days prior to the effective date and the parties
are making plans to implement the agreement Comments 22 and 24 submit
that the parties are entitled to the certainty of a written request which
would be addressed to specific relevant and readily available material and

be specifically identified Comment 24 suggests that an oral request for

additional information only be permitted if written confirmation is received

prior to the 45th day of the waiting period
Section 6 c of the Act does not require requests for additional informa

tion or documentary matter under section 6 c 2 to be made in writing
It only requires that they are made within the 45 day period The Commis

sion therefore retains the option to use oral requests followed by written

confirmation for further information When an oral request for additional

information is issued the Commission will as a matter of course advise

the parties of the consequences of this procedure In the unlikely event

parties are unsure of the nature of an oral request for further information
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prior to receipt of written confirmation they may contact the Director
Bureau of Agreements and Trade Monitoring for clarification

Section 572 606 d

Section 572 606 d provides that the Commission will specify a reasonable
period for a party to reply to a request for additional information

Comments 24 and 27 assert that the Commission does not have the
authority to set a time limit for response They submit that there is no

burden on the Commission until the information is supplied and therefore
the Commission should not be concerned when if ever the information
is supplied They propose that section 572 606 d be deleted

The purpose of providing for a reasonable period to respond is to conserve

the Commission s resources Once the Commission undertakes the review
of a filed agreement it is beneficial to complete the review process and
not have filed agreements pending indefinitely while awaiting responses
to requests This provision is necessary to maintain the orderly management
of the agreement review process In all cases parties will be provided
ample time in which to respond Parties may always petition for more

time if necessary

Section 572 606 e

Section 572 606 e is added to the Final Rule to provide for notice
to commenting parties of a request for additional information The purpose
of this provision is to allow for further comment

Section 572 607Failure to Comply With Requests for Additionallnforma
tion

Section 572 607 implements section 6 i of the Act which authorizes
the Commission to seek court enforcement of its information requests
Section 572 607 a

Section 572 607 a of the Interim Rule provides that a failure to comply
results when the party responsible for filing the request fails to substan
tially respond Comment 34 suggests that the reference should be to a

person filing an agreement or an officer director partner agent or an

employee thereof This suggestion would clarify this section and has been
adopted

Comment 24 suggests that the word satisfactory be deleted on the
ground that if a statement of reason for noncompliance is submitted only
a court can evaluate its acceptability

When the Commission believes a statement of reasons for noncompliance
is inadequate it may bring an action in court pursuant to section 6 c 2 B
of the Act The court s function will be to evaluate the sufficiency of
the statement of reasons for noncompliance and take appropriate remedial
action This section is not intended to supplant the court s function This

suggested change however is not necessary
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Comments 27 and 34 assert that the Commission is not authorized to

prescribe a period of time for reply to requests for additional information

and thus cannot pursuant to section 572 607 a deem that a failure to

reply has resulted when a response is not received within that time period
Comment 34 maintains that the only applicable time period is that provided
for in section 6 c of the Act

These arguments are not convincing The time periods provided for in
section 6 c of the Act only apply after a response has been received

They do not pertain to the period between the request and the response
As indicated with respect to section 572 606 d above the establishment
of a time period for response to a request for additional information is

necessary to the orderly administration of the agreements program This
does not mean however that the Commission will bring a court action

pursuant to section 6i of the Act when no information has been filed

thereby compelling the parties to file a response and start the running
of the waiting period on an agreement they may prefer to withdraw Finally
where the parties have filed a response to a request for information which
is inadequate the Commission may bring an action pursuant to section

6 i to compel a more responsive reply and extend the waiting period
Section 572 607 b

Section 572 607 b implements the provisions of section 6 i of the Act

which permits the Commission to bring an action in District Court where

there has been a failure to substantially comply with a request for additional
information

Comment 24 would remove the word where from the first sentence

of this section and substitute the words when it considers that Comment
24 seeks a clarification that the Commission is not asserting authority
reserved for a court under section 6 i of the Act

Before the Commission brings an action pursuant to section 6 i of
the Act it must first reach its own finding on the substantiality of a

reply to a request for additional information This finding does not substitute
for the court s determination of the adequacy of the reply To clarify
the Commission s function the recommended change in language has been
made

Section 572 608Confidentiality of Submitted Material

Section 572 608 implements section 6j of the Act which provides that
all information submitted by a filing party other than the agreement itself

shall be exempt from disclosure under the FOIA

Section 572 608 a

Section 572 608 a provides a general grant of confidentiality to the

filing parties for all information submitted to the Commission and lists

particular categories of protected information including the Information
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i

Form voluntary submissions of additional information reasons for non

compliance and replies to requests for additional information

Comment 30 consistent with its recommendations concerning section

572 603 pertaining to comments from third parties suggests that confiden

tiality be extended to third parties who submit information Comment 30

submits that nondisclosure will encourage better quality and more detailed

comment

As indicated above the Commission does not have authority under the

1984 Act to exempt third party comments from disclosure except in con

formance with FOIA and the Trade Secrets Act

Section 572 608 b

Section 572 608b provides for the statutory exception to the overall

policy of nondisclosure of information submitted by parties filing an agree

ment Such information may be disclosed in an administrative or judicial
proceeding or in response to a proper request from Congress

Comment 24 suggests a change in section 572 608b l by adding the

phrase but only if disclosure takes place in the course of such proceed
ings after the words relevant to The purpose of the change is to

allow information to be released only in the course of a proceeding and

not just where that information may be relevant to that proceeding
The language which Comment 24 objects to relevant to administra

tive or judicial proceeding is adopted verbatim from section 6j of the

Act In order to preserve the full scope of this statutory provision no

change in section 572 608 b is made

Section 572 608 c

Comment 28 suggests that this section be amended to allow a filing
party to waive nondisclosure Although the Commission itself may not

disclose information filed by the parties to an agreement the parties them

selves are not bound by the provisions of section 6j of the Act This

section therefore has been amended to add a new paragraph c which

expressly recognizes the parties right to make a voluntary disclosure The

rule requires however that parties making such a disclosure promptly
inform the Commission of their action

Section 572 609Negotiations

Section 572 609 makes clear that the negotiation process may take place
at any time after the filing of an agreement up to the conclusion of

an injunctive proceeding The negotiation process will thus be available

throughout the pendency of an agreement to resolve differences over an

agreement The negotiation process is limited to the filing party and Com

mission personnel Shippers other government departments or agencies
and other third parties may not participate in negotiations

The most significant issues concerning this section focus on whether

a modification which is the result of negotiations must be published in
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the Federal Register and the proper role of third parties in the negotiation
process Comment 28 submits that modifications which expand the parties
authority must be published in the Federal Register Comment 26 takes
the opposite view and further asserts that the waiting period should not

be suspended
It is unlikely that as a result of negotiations an agreement s authority

would be expanded However in the event that expansion of authority
does result from the negotiations the agreement would be subject to filing
as a new agreement pursuant to section 5 of the Act and the provisions
of this part Notice of the filing of the new agreement would therefore
be published in the Federal Register pursuant to section 572 602 provided
it was not rejected for filing or technical deficiencies

Comment 39 supports the present version of section 572 609 and notes

that third parties are properly excluded from negotiations Conversely Com
ment 28 maintains that third parties should not be flatly barred from involve
ment in negotiations The issue of involvement of third parties in negotia
tions has already been discussed in connection with section 572 603 b

No changes are warranted

Finally Comment 24 suggests a change in section 572 609 to clarify
that negotiations concerning injunctive proceedings pertain exclusively to

injunctions brought pursuant to section 6h of the Act
Because negotiations pursuant to section 572 609 are not intended to

be limited to section 6 h injunctions the suggested change has not been
made The Commission is not only authorized to seek injunctive relief

pursuant to section 6 h of the Act for violation of the general standard
but also pursuant to section 6i for failure to substantially comply with
a request for additional information and section l1 h for actions in violation

of the Act

SUBPART G OF THE RULES REPORTING AND RECORD
RETENTION REQUIREMENTS

Subpart G contains rules which implement the reporting and record reten

tion provisions of the Act Its purpose is to ensure that the Commission

has sufficient information to adequately monitor the concerted activities

ofregulated parties
A number of comments object to the reporting and recordkeeping require

ments of Subpart G They object to the broadened definition of meeting
for which minutes are required the identification of documents circulated

to the members in connection with meetings and the filing of an index

on a quarterly basis of all documents distributed to the members and

not otherwise filed with the Commission These comments contend that

in many instances the list of documents would be massive and that to

require their filing would be an unwarranted intrusion on due process

rights These requirements are said to be an undue and unreasonable burden



482 FEDERAL MARITIME COMMISSION

upon the industry and to be contrary to the legislative intent of the 1984

Act

It is clear that Congress intended a law which would enable the ocean

shipping industry to fashion agreements in a manner which meets their

commercial needs and to have such agreements become effective within

a relatively short period unless there is an indication that such agreements
might be contrary to the standard set forth in section 6 g of the Act

However it is also clear that Congress intended that the Commission main

tain a degree of surveillance over the concerted activities of ocean common

carriers and marine tenninal operators adequate to ensure that they do

not violate the standards and prohibitions set forth in the Act and that

they comply with the mandatory provisions expressly set forth therein

This imposes a greater rather than a lesser surveillance responsibility on

the Commission when compared with the provisions of the 1916 Act

Upon consideration of the comments submitted and reevaluation of its

information needs the Commission has made several revisions to its Pinal

Rule which relax the record reporting and retention requirements The Pinal

Rule requires the filing of minutes on the same basis as minutes were

required under 46 CPR 537 3 of the former regulations namely for meetings
where the parties are authorized to take final action as opposed to being
authorized to take any action The requirement that the minutes specify
any documents distributed to inform or assist the members is deleted

In addition the index of documents requirement is being modified to include

only those documents which are circulated to members and used to reach

a final decision on specified matters

These amendments strike a balance between the enhanced freedom the

ocean shipping industry enjoys and the need to ensure that the Commission

has the information needed to fulfill its responsibilities under the 1984

Act
Several comments Comments 16 17 22 34 allege that the information

collection requirements of Subpart G violate the Paperwork Reduction Act
of 1980 44 U S C 3501 The United States Office of Management and

Budget OMB is charged with the responsibility of reviewing agency regu
lations for compliance with the Paperwork Reduction Act The Commission
has followed the proper procedures for clearance of Part 572 by OMB
The collection of information requirements contained in this part have been
submitted to the Office of Management and Budget under the provisions
of the Paperwork Reduction Act and have been assigned an OMB control

number See section 572 991

Comment 28 contends that consortium agreements should be included

within the coverage of Subpart G and subjected to reporting and indexing
requirements Many consortia and joint service agreements are by their

own terms required to submit reports The addition of such agreements
within the coverage of Subpart G would appear to be beyond the scope
of this rulemaking proceeding Should there develop a need to obtain such
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information in order to effectively monitor consortia then the Commission
will consider an appropriate amendment to this subpart at that time

Section 572701 General Requirements
Section 572 701 contains certain general requirements which apply to

all reports required by this subpart
Section 572701 bSerial Numbers ofReports

Section 572 701 b provides that each filed report should be assigned
a serial number Comments 13 and 34 state that the serial numbering
system should be made optional and that conferences should be allowed
to continue to use their established numbered minute systems It was not

the purpose of this requirement to impose a precise numbering system
but rather to establish a system for identifying minutes which might be

missing Accordingly this section is being amended to add a provision
which allows any conference or rate agreement which has its own sequential
numbering system to continue to use that system in lieu of the system
set forth in this section

Section 572701 cRetention ofRecords

Section 572 701 c provides that a copy of each document referenced

in the index of documents submitted pursuant to section 572 704 must

be retained by the parties for as period of three years and be made available

to the Commission upon request As indicated below the volume of docu

ments required to be indexed has been substantially reduced However

the retention of documents is of such importance for surveillance purposes
that this requirement shall be retained without change in the Final Rule

Three comments Comments 13 34 39 object to the provision in this

section which states that the Commission may obtain documents upon writ
ten request This objection similarly pertains to section 572 701 d which

also states that documents shall be made available upon request The com

ments maintain that the judicial precedent pertaining to section 21 a of

the 1916 Act 46 V S C app 820 which is similar to section 15 a

of the 1984 Act 46 V S C app 814 and forms the basis for this subpart
should be followed

The procedures used for requests for documents under the 1916 Act

will be continued and in situations pertaining to issuance of a request
for documents pursuant to section 572 701 c and section 572 701 d the

Commission will state its basis for seeking the documents

Section 572701 d

Section 572 701 d provides that the Director Bureau of Agreements
and Trade Monitoring may request that documents be furnished within

a specified time These documents will be received in confidence

Comments 13 22 and 34 maintain that the requirement that documents

must be produced upon request is contrary to due process of law They
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submit that parties should be permitted an oppoltUnity to oppose the request
Comment 39 maintains that this record production requirement constitutes

an unreasonable search and seizure This objection is without merit Notice
and opportunity for hearing are not a prerequisite to issuance of a request
for documents pursuant to section 572 701 d Montship Lines Ltd v Fed

eral Maritime Board 295 F 2d 147 DC Cir 1961
Comment 26 objects to the fact that the Director Bureau ofAgreements

and Trade Monitoring issues a request for documents It is urged that

former procedures applying to section 21 a of the 1916 Act under
ich the Commission itself issued the request for documents be continued

No modification to this section is necessary Requests for documents made

by the Director may be appealed to the Commission

Finally Comment 34 points out that privileged documents such as attor

ney client cOminunications are not exempted from the scope of a request
for documents There is however no need to amend this section to specifi
cally exclude information which may already be protected by law

Section 572 701 e

Section 572 701 e specifies times when documents must be filed one

of which is after the issuance of a request for documents Comment 34
refers to its objections pertaining to sections S72 70l c and 572 701 d
and asserts that this section should be deleted These concerns have already
been addressed above and no change is required in this section

Section 572 702Filing ofReports Related to Shippers Requests and Com

plaints and Consultations

Section 572 702 further implements section Sb of the Act which requires
conferences to provide for a consultation process and to establish procedures
for considering shippers requests and complaints
Section 572 702 aShippers Requests and Complaints

Section 572 702 a provides that conferenees shall annually file with
the Commission a statistical report summarizing activity in several areas

pertaining to shippers requests and complaints Comment 33 suggests that
these reports should identify shippers associations requests separately from
those of individual shipper requests Thischarrge is said to be necessary
so that the Commission may carry out its responsibilities to administer
and enforce section 1Ob l3 of the Act which prohibits common carriers
from refusing to negotiate with a shippers association Comment 27 on

the other hand contends that reports on the number of shipper complaints
is unnecessary

The contents of reports required under this section has been kept to

a minimum Only statistical totals without specific details are required
However these statistics are important to determine the degree of conference

responsiveness to sections 5b 6 and 7 as well as to section 1Ob l3
of the Act With regard to section 10b 13 it would be useful to have
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the statistical reports separately indicate shippers associations or groups
and section 572 702 a has been amended accordingly in the Final Rule

Section 572 702 bConsultations

Section 572 702 b requires each conference to file an annual report
setting forth a statistical summary of the number of consultations requested
and conducted during the calendar year Several of the comments already
discussed in connection with section 572 702 a make similar arguments
with regard to this section Comment 33 believes that this section also
should provide for the separate compilation of statistics on consultations
with shippers associations Comment 27 argues that this section is unneces

sary Comment 24 contends that the requirement to report on consultations
should be eliminated because it will not produce any meaningful information
and because it is contrary to the statutory goal of minimizing government
intervention

The reports required by section 572 702 a are necessary and useful statis

tical information on the responsiveness of conferences to shippers concerns

which would enable the Commission to determine whether a closer scrutiny
of conference consultation activities might be warranted This section is
however modified in the Final Rule as was section 572 702 a to require
that reports separately identify shippers associations and shippers groups

Section 572703 Filing ofMinutes

Section 572 703 defines the term meeting and requires certain types
of agreements to file minutes of meetings Certain matters such as purely
administrative discussion are exempt from the filing requirements of this
section

Section 572703 aMeetings

Section 572 703 a defines meetings within the meaning of this section

It was initially considered desirable to have minutes of all meetings regard
less of whether final action was contemplated Upon further consideration

and in light of the comments received there would appear to be no need

to require the submission of minutes of meetings which do not contemplate
the taking of final action

Therefore this section is amended to provide that minutes need only
be provided for meetings which authorize the taking of final action This

modification in effect continues the previous requirements under the 1916

Act This amendment should satisfy the concerns of those comments Com

ments 13 25 26 34 38 39 which argued that the proposed definition

of a meeting was too broad

Section 572 703 bContent ofMinutes

Section 572 703 b of the Interim Rule required that the minutes identify
all documents distributed at the meeting to inform or assist the members

This requirement is deleted from the Final Rule and the Commission will
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rely primarily on the index of documents required by section 572 704

This change should meet the concern of those comments Comments 17

24 25 26 29 34 38 39 objecting to the minutes content requirement
in the Interim Rule

Comment 29 states that the minutes requirement should not apply to

meetings of pooling and equal access agreements in this section This

would have the effect ofeliminating not only the minute filing requirements
for such agreements but all reporting and record keeping requirements
under Subpart G Comment 38 states that the reference to pooling equal
access and discussion agreements should be deleted

Adequate surveillance under the 1984 Act is of particular importance
with respect to pooling and equal access agreements Therefore it is nec

essary to obtain minutes from the parties to such agreements as part of

that surveillance program Final action taken by members of discussion

agreements may also have significance for a particular trade Therefore

the reference to pooling equal access and discussion agreements is retained

in the Final Rule

Section 572 704lndex ofDocuments

Section 572 704 requires that agreements covered in section 572 703 a

index all documents which are distributed Section 572 704b further re

quires this index to be filed with the Commission on a quarterly basis

This section evoked considerable comment Nine comments were received

in objection Comments 13 16 17 25 26 29 34 38 39 Seven of

these comments Comments 13 16 17 26 34 38 39 urge that the

indexing requirement be deleted because it is unduly burdensome unclear

in its application and contrary to one of the purposes of the Act namely
minimizing of government regulation Comment 25 objected to the index

but in the alternative suggested that if retained the Commission eliminate

the double reporting of documents which must be identified in conference

minutes and which also must be indexed

The index requirement is modified to include only documents leading
to final decision on specified matters This should reduce the volume of

materials to be indexed and limit the indexed documents to those which

have substantial regulatory significance The concern about double reporting
expressed by Comment 25 has been addressed by eliminating the require
ment in section 572 703 b that minutes identify documents which are dis

tributed
Comment 29 requests that pooling and equal access agreements be per

mitted to submit in lieu of the index periodic and final accounting state

ments

The requirement that pooling and equal access agreements must where

applicable submit an index of documents distributed to members is retained

Accounting statements are not the equivalent of or a substitute for indexing
of documents The specificity of a document index is necessary to fulfill
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monitoring responsibilities under the Act Parties need only identify the

documents not furnish the documents themselves unless specifically re

quested
Section 572705 Waiver ofReporting and Record Retention

Section 572 705 provides for a waiver of any provision of Subpart G

upon a showing of good cause No comments were received on this section
and no substantive changes have been made to this section in the Final
Rule

SUBPART H TRANSITIONAL RULES

Subpart H of the Interim Rule prescribes mandatory provisions in existing
conference and interconference agreements and addresses expiration dates
in existing agreements As discussed more fully below the mandatory provi
sions in section 572 801 are deleted from the Final Rule Those portions
of sections 572 802 and 572 803 which have a continuing purpose are

transferred to other subparts of Part 572 All of the sections of Subpart
H are therefore either deleted or relocated and the Subpart H designation
shall be reserved for possible future use

Section 572 801 Mandatory Provisions in Existing Conference Agreements

The purpose of section 572 801 was to facilitate the transition from

regulation of agreements under the 1916 Act to the regulatory regime
of the 1984 Act In particular it was important during the transitional

phase to establish a mechanism to achieve compliance with section 5 b

of the Act on or before June 18 1984 the effective date of the Act

To this end the Commission required that conferences indicate their adop
tion of certain mandatory provisions set forth in section 572 801 This

procedure worked to assure that conference agreements achieve compliance
with section 5 b of the Act4 Because the purpose of this section has
been achieved there is no need to retain it in the Final Rule

Conferences have been permitted to draft their own amendments to super
sede the Commission prescribed provisions and to comply with the statu

torily mandated requirements This procedure is continued in the Final
Rule Because this section is being deleted there is generally no need

to address the comments Comments 22 30 31 38 which proposed specific
changes to this section One comment however does merit further discus

sion at this time

The U S Department of Justice DOJ submitted an extensive comment

which focused on the right of independent action under section 5 b 8

of the Act DOJ contends that the model independent action provision

4A number of persons filed emergency comments Comments 3 4 5 6 7 11 14 and 18 which either

in whole or in part sought modifications of these mandatory provisions On June 12 1984 the Commission

made certain amendments to the mandatory provisions in the Interim Rule in response to the concerns ex

pressed in the emergency comments
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contained in section 572 801 e of the Interim Rule should be strengthened
and made mandatory for all conference agreements in order to ensure

that independent action fulfills its purpose under the 1984 Act Moreover

DOJ urges the Commission by rule to expressly prohibit 1 all collusion

among carriers concerning any carrier s decision to exercise or not exercise

its right of independent action 2 the imposition of procedural barriers

on the right of independent action and 3 acts of retaliation against carriers

who exercise their right of independent action To that end DOJ s comment

includes a proposed model conference agreement independent action clause

which contains extensive safeguards for the exercise of independent action

DOJ s proposal is not adopted in the Final Rule First this proposal
is so far reaching as to be clearly beyond the scope of the current rule

making proceeding A separate rulemaking proceeding would be necessary

with full opportunity for comment before such a comprehensive rule could

be adopted Second there is no factual record to provide a basis for

the DOJ proposal Unlike the situation in the motor carrier industry cited

by DOJ where the Interstate Commerce Commission imposed procedures
for independent action after it found that the statute was being frustrated
the Commission has only limited experience with independent action under

the 1984 Act At this time the Commission believes that conferences

should be free to draft their own independent action provisions and that

such freedom is consistent with the deregulatory spirit of the Act The

Commission is aware of the critical role that independent action plays
under the statutory scheme as a counterbalance to conference economic

power Therefore such provisions receive close scrutiny in the review proc
ess

Where it appears that a particular independent action provision may
inhibit independent action the Commission has sought and obtained modi

fication of the provision by the parties through the negotiation process
These negotiations have led to the deletion from agreements of independent
action provisions which mandate that a member taking independent action

attend a meeting and explain the independent action before the action

may go into effect and also provisions which provide for mandatory com

promise of independent action The negotiation process has worked thus

far to remove objectionable independent action procedures from agreements
At this time it therefore does not appear necessary to undertake a rulemaking
proceeding regarding independent action However should there be any
indication that the right of independent action is being interfered with

in any way such a rulemaking proceeding will be considered

Section 572 802Mandatory Provisions in Existing Interconference Agree
ments

Section 572 802 in the Interim Rule provided that existing interconference

agreements and agreements between carriers not members of the same

conference must provide for independent action Comment 38 suggests that
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section 572 802 be transferred to section 572 502 b This suggestion has
been adopted

Section 572 B03 Expiration Dates in Existing Agreements
Section 572 803 provides that expiration dates in existing agreements

remain in effect on and after June 18 1984 The section further provides
that parties to agreements with expiration dates must file any modification

seeking renewal for a specific term or elimination of the expiration date
in sufficient time to accommodate the waiting period required under the
Act Comment 38 suggests that section 572 803b should be transferred
to section 572 401 This suggestion is adopted

SUBPART I PENALTIES

Subpart I prescribes penalties for violations of Part 572 as provided
for in section 13 a of the Act

Section 572 901Failure to File

Sections 4 and 5 a of the Act provide for the filing of certain agreements
with the Commission Failure to file such an agreement is a violation
of section 5 a of the Act and Subpart D This failure to file is subject
to the penalties of section 13 a of the Act 46 US C app 1712 a

Maximum penalties are 5 000 for each violation unless the violation was

willfully and knowingly committed in which case the maximum penalty
is 25 000 for each violation

Section 572 901 is amended to add the phrase pursuant to sections
4 and 5 a of the Act and this part and not exempted pursuant to section
16 or excluded from filing by the Act This change clarifies that only
agreements subject to the Act and requiring filing can be penalized for
failure to file as opposed to agreements subject to the Act but which
do not require filing This responds to Comments 34 and 38 which suggested
these changes
Section 572 902Falsification ofReports

Falsification of any report required by the Act and Part 572 including
falsification of any item on the Information Form is made subject to

the civil penalties set forth in section 13 a of the Act Such violations

may also be subject to criminal sanctions under 18 U S C 1001

Comment 29 challenges the Commission s authority to provide by rule
for penalties for falsification of reports when the Act does not specifically
proscribe such activity

Section 17 a authorizes the Commission to prescribe rules necessary
to carry out the Act and section 13 a in turn establishes penalties for
violations of the Act and regulations issued thereunder It is essential that
information submitted to the Commission be truthful information if it is
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to adequately administer the Act The penalty provision furthers this fun

damental purpose
Comment 29 further asserts that this section is unnecessary because 18

U S C 1001 already makes it a violation of the criminal code of the

United States to intentionally make false statements within the context

of any matter arising within the jurisdiction of a federal agency
Section 572 902 is not superfluous To supplement the criminal penalties

under 18 U S C 1001 it provides for civil penalties pursuant to section

13 a Not all situations involving falsification of reports might merit the

imposition of criminal penalties In some situations civil penalties may
be appropriate Moreover the reference to 18 U S C 1001 in section

572 902 is a useful reminder of possible criminal liability
Finally Comment 29 maintains that the choice of the word falsification

makes section 572 902 overbroad It is submitted that unintentional

misstatements could be construed as falsifications and thereby made

subject to penalties
Section 572 902 is amended by adding the word knowing before

the word falsification where it appears This modification clarifies that

only parties who intentionally and not mistakenly submit false information

will be subject to penalties
Comment 22 submits that the penalties provided for in section 572 902

are excessive when considered in light of the difficulty of ascertaining
some of the data required on the Information Form

This Comment appears to be primarily addressed to the content of the

Information Form There should be no misunderstanding however of the

application of the penalties provisions except in cases where parties know

ingly falsify information Parties will not be subject to penalty under Subpart
Iwhere they are unable to supply data required on the Information Form

APPENDIX A TO PART 572 INFORMATION FORM AND
INSTRUCTIONS

Commission Authority to Require Filing of the Information Form

Section 572 405 requires the party filing certain agreements to provide
with the agreement information that is necessary under the Act to review

the agreement The required information is to be provided in the Information

Form set forth in Appendix A Where the filing party is unable to supply
a complete response the party should submit either estimated data with

an explanation as to why the precise data are not available or a detailed

statement of the reasons for noncompliance and the efforts made to obtain

the required information

Six comments address the issue of the Commission s authority to require
the filing of the Information Form Four comments disagree that the Com

mission has the authority to require the Information Form to accompany
the filing of certain agreements These comments make two related argu
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ments in support of their position one there is no explicit obligation
for parties filing agreements under section 5 a of the Act to submit supple
mental detailed information concerning competitive factors with every agree
ment at the time of its filing and two the Information Form which

requests information relevant to the general standard cannot be the basis
for rejection of an agreement under section 5 a of the Act which contains
no reference to the general standard

Authority to require the Information Form is manifest for three main
reasons First the statute clearly and explicitly authorizes the Commission
to require that information accompany the filing of agreements and that

agreements that do not meet this requirement may be rejected Specifically
section 5 a of the Act authorizes the Commission to prescribe the
additional information and documents necessary to evaluate the agreement
46 D S C app 1704 a The legislative history to section 5 of the Act

specifies that the filing requirements are intended only for information
relevant to the Commission evaluation of an agreement rather than for
information based on broad standards unrelated to that agreement H R

Report 98600 98th Cong 2d Sess 28 1984Section 6b of the Act
authorizes rejection of any agreement filed under section 5 a of the Act
that does not meet the requirements of section 5 of the Act

Congressional intent concerning the evaluation of an agreement prior
to the agreement s effective date is interpreted to require not only a review

pursuant to the section 6b standard for compliance with section 5 require
ments but also an analysis based on the section 6 g general standard
for substantially anticompetitive agreements Moreover the authority under
section 5 a to prescribe information to be filed with the agreement
differs from the authority under section 6 d to require additional informa
tion to be submitted after the agreement has been filed but prior to its
effective date The initial information filing requirements are designed to

provide only the information needed to determine whether or not the agree
ment raises substantial issues of unreasonable and anticompetitive effects

under the section 6 g general standard Where such anticompetitive effects

are likely additional information that is necessary in order to make a

determination under section 6 g whether or not to seek to enjoin the

agreement may be requested under section 6 d

Second Congress has specifically cited in legislative history relevant

portions of the Hart Scott Rodino Antitrust Improvements Act of 1976 as

the model for the Commission s agreement review procedures Pursuant

to the Hart Scott Rodino Act the Federal Trade Commission FTC devel

oped a report form for information to aid the FTC in its preclearance
review of proposed acquisitions and mergers Antitrust Improvements Act

Notification and Report Form for Certain Mergers and Acquisitions
Third Congressional policy pronouncements in the Act and the legislative

history indicate that one of the purposes of the Act was to end the delay
in the processing of agreements and to provide a streamlined regulatory
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process Submission of relevant information at the time an agreement is

filed that is not available to the Commission but is readily available to

the filing party will expedite the processing of agreements
Two comments specifically refer to the Commission s authority to require

an initial Information Form related to the general standard Comment 23

states that if an information filing requirement is prescribed it must be

limited to those instances where the agreement or modification raises a

question under the general standard Comment 34 accepts the premise that

useful information not available to the Commission but readily available

to the parties filing substantially anticompetitive agreements may be re

quired in conjunction with such filings Such requirements according to

Comment 34 will significantly reduce the need to request additional infor

mation from the filing parties thereby aiding the review process
In consideration of the above it is concluded that the 1984 Act does

confer the authority to require the submission of the Information Form

in conjunction with the filing of certain agreements

General Discussion of the Information Form

A number of comments argue that the Information Form is excessive

and irrelevant burdensome and unnecessary seeks information not

readily available or resuscitates the Svenska standard Specific com

ments will be addressed in the discussion of the particular part of the

Information Form However it should generally be stated that the require
ments outlined in the Information Form are within the statutory limits

on information gathering powers granted the Commission under sections

5 and 6 of the Act The data requirements in the Information Form conform

to the complicated decision calculus described in the legislative history
that is required in order to render a determination that an agreement is

or is not violative of the section 6 g general standard In the Interim

Rule the Commission stated

The Commission recognizes that the amount of information re

quested on the Information Form is significant These information

needs may be refined as the Commission gains experience under
the general standard and determines what is relevant and essential
to that review In addition the Commission plans to develop
its own internal sources of trade information and as this informa
tion becomes available may be able to reduce the amount of
information requested on the Form

Since the publication of the Interim Rule valuable experience has been

gained in applying the Information Form to the analysis of agreements
under the general standard Moreover the Commission has acquired and

begun to utilize Journal of Commerce and Bureau of Census data sources

which when used in conjunction with its trade monitoring capabilities
provide a better picture of the competitive implications of ocean carrier

agreements
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Moreover the Information Form as promulgated in the Final Rule is

not set in concrete but will in all probability continue to evolve in order

to appropriately reflect the Commission s regulatory needs in light of its
data resources and changes in the regulated industry Therefore in the
Final Rule there has been a general reduction in the amount of information

required in the Form Specific changes to the Information Form are indicated
in the particular Part together with a discussion of the comments and
the amendments to the Information Form

PART BY PART DISCUSSION

Part I Agreement Name

Part I requires the filing party to provide the full name of the agreement
One comment addressed this part simply to indicate that this requirement
along with Part II was not objectionable as a quick identifier of the

agreement Accordingly Part I will remain unchanged in the Final Rule

Part II Agreement Type
Part II requires the filing party to indicate whether or not the agreement

authorizes the parties to collectively fix rates Part II A to pool cargoes
or revenues Part II B or to establish a joint service or consortium Part

II C
In the Interim Rule the instructions to the Information Form state that

the nature of the agreement determines the extent of information required
Specifically the instructions require only those agreements that provide
for rate fixing pooling or joint servicesconsortia to complete Parts III

and IV which seek information on market share and market competition
Such requirements are justified in the instructions on the basis that these

three types of agreements of all agreements historically filed with the
Commission are the most likely to trigger the 6 g standard because of

their potential to create excessive market power
Part II and the Instructions have been amended to clarify and conform

Part II with the intention that only those agreements that provide for rate

fixing pooling or joint services consortia or significant modifications to

such agreements are required to complete Parts III and IV Parties filing
amendments to agreements should refer to section 572 403 a for guidance
as to which amendments require the Information Form Furthermore the

requirement that a completed Information Form include Part VIII Reports
Studies of Other Research for all filing parties has been limited to only
those parties that have answered yes to any question in Part II see

the discussion under Part VIII

Comment 23 states that only those types of agreements mentioned in

Part II that could raise questions under the general standard should be

required to file the Information Form In particular the comment argues
that the Information Form should only be required for those agreements
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or modifications that authorize or directly increase the authority of the

parties to I fix ocean rates 2 allocate cargo or revenue between or

among them or 3 reduce service at United States ports and which

may also result in a significant reduction in competition
The Commission generally agrees with the comment The Information

Form as formulated in the Final Rule essentially conforms to the comment s

suggestion Part IT identifies three types of agreements the first two of

which are identical to the first two agreement categories cited by the

comment Part V requires those agreements with service authority to specify
any reduction in service that is likely to occur as a result of the agreement
Thus Part V addresses those agreements in the comment s third agreement
category

Moreover for all other agreements the requirements imposed by the

Information Form are minimal In particular the only parts of the Informa

tion Form required under the Final Rule for parties filing agreements
other than rate fixing pooling and joint service agreements or agreements
with service authority or those agreements exempted from the filing require
ment are Parts I II VI and IX For most agreements all that these

parts require is checking a box or entering name address and signature
Other than those Part II agreements discussed above the only other

substantive requirement would be imposed upon those agreements that are

required to complete Part VI Because restrictions imposed by governments
are the most effective limitations on competition in the ocean liner trades

Part VI captures important information for analysis under the general stand

ard For example certain agreements that facilitate access to cargoes subject
to foreign cargo preference laws or decrees which are not otherwise required
to indicate any market information on the Form would be required to

complete Part VI
Five comments address the requirement that certain types of agreements

must complete Parts III and IV of the Information Form

Two comments refer specifically to the inclusion of joint service agree
ments in Part II Comment 18 argues that the implication that joint service

agreements are likely to be violative of the general standard should be

rejected Comment 30 supports the requirement that joint service consortium

agreements complete Parts III and IV citing the potential for this type
of agreement to reduce competition especially if the cooperating carriers

dominate the relevant trade

There are two major concerns with joint services under the general
standard The first which was mentioned in Comment 30 involves a situa

tion where two or more of the parties to the proposed joint service currently
have an existing service in the trade Thus the formation of the joint
service eliminates the existing competition between or among the parties
in the relevant trade s The second concern involves the entry into a

trade of a new joint service which is so large as to be able to exercise

market dominance in the trade it plans to enter
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In order to assess the competitive impact of a new joint service agree
ment the filing of an Information Form with such agreements will continue

to be required Therefore no change is made in the Final Rule in this

regard
Comments 26 28 and 38 argue that conference agreements are less

likely to raise issues under the general standard than service coordination

pooling and joint service agreements They also argue that the information

required for conference agreements is excessive and should be deleted

or reduced
The Commission concurs in part with these comments that conference

agreements apart from extraordinary circumstances are not likely to be
violative of the general standard and that the specific statutory restrictions

on conference activities diminish the ability of a conference to abuse its

position of dominance in a trade However such a view which appears
to comport with Congressional intent does not remove the Commission s

responsibility under the Act to review conference agreements for possible
violations of the Act Such a review must consider accepted economic

principles which hold that explicit collusion in the form of price fixing
agreements may result in prices that are higher than competitive levels

There is however no presumption that conference agreements will violate

the general standard In setting out the requirements for completing the

Information Form in particular Parts III and IV concerning market share

and market competition the Commission considered those agreements
among all the types of agreements with which it was familiar that had
the greatest potential to reduce competition and create market power in

such a manner as to raise concerns under the general standard The Commis

sion adheres to its belief that in the unusual and severe cases where the

general standard may be violated either one or a combination of rate

fixing pooling or joint service agreements will be involved Consequently
the Commission will continue to apply the more rigorous data requirements
contained in Parts III IV and VIII for conference agreements

Two comments argue that certain classes of agreements should be added

to those having potential substantial anticompetitive implications and that

further information filing requirements should be imposed Comment 28

specifically criticizes the failure to subject service coordination agreements
Le cross chartering combined with joint control over sailings and

itineraries to greater scrutiny than conference agreements The comment

urges that service coordination agreements be required to complete Parts

III and IV and Part VII Benefits of the Agreement the completion
of which is now voluntary for all types of agreements Comment 30 pro

poses the addition of all equal access agreements to those agreements
required to complete Parts III and IV

In partial response to Comment 30 it should be noted that equal access

agreements invariably arise in response to the actions of a government
and therefore require the completion of Part VI However in considering
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these and other recommendations for inclusion in the Final Rule care
must be taken to ensure that all parties affected by the Final Rule have
the opportunity to comment The Commission cannot create new filing
requirements for a class of agreements without first availing the affected
parties with the opportunity to comment The Commission may in a separate
rulemaking procedure consider and propose rules that would address the
issues raised in Comments 28 and 30 Accordingly the Commission here
withholds any further discussion of these aspects of Comments 28 and
30

Comment 39 recommends that the requirement to submit an Information
Form together with the required information contained therein should be
tailored to the type of agreement filed

The Commission concurs with this comment The Commission has con
sistent with its agreement review responsibilities under the Act required
the Information Form only for new agreements excluding marine terminal
agreements assessment agreements and exempted agreements and modifica
tions of agreements that may present substantial issues of competitive harm
under the general standard Moreover the requirement to complete certain
parts of the Form eg Parts III IV V and VIII is in fact tailored
to the type of agreement involved

Part III Market Share Information

Part III requires those parties answering yes to Part II A B or
C to provide the combined market share of all parties to the agreement
Part IIIC by providing the amount of liner cargo carried by all parties
to the agreement in each sub trade Part IIIA and dividing this amount
by the total amount of cargo carried on all liner vessels operating in
each sub trade Part IIIB Background Information to Parts III and IV
indicates that the amount of cargo is to be given in both weight tons
and on a dollar value basis Subtrade is defined as liner movements between

each foreign country and each US port range within the scope of the
agreement where a port range is identical to the Bureau of Census US
Coastal District Liner service refers to a definite advertised schedule
giving relatively frequent sailings at regular intervals between specific US
ports or port ranges and designated foreign ports or port ranges

A number of comments address this part They express a common concem
that the information required in Part III is irrelevant excessive burdensome
and meaningless The earlier discussion of the authority to require filing
parties to submit an Information Form with certain agreements addressed
the question of the relevancy of the Information Form

A number of comments generally recommend that carriers be allowed
to submit data in the form in which they actually keep it and use it
Several comments urge that market share should be requested as a good
faith estimate based on available data and an explanation of the estimating
process Comments on specific data filing requirements in Part III are
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summarized below The discussion of the comments and the Commissions
statement of its course of action will not allow the summary of each
topic but will pertain to all comments to Part III at the end of this
section

Sub trade

Comments referring to the requirements that data be given by subtrade
generally object to it on the grounds that trade data is not kept by carriers
on a subtrade basis and therefore such data is not readily available
or within the parties grasp Cargo data according to several comments
is kept by carriers on a port or port range or rate group basis Moreover
according to two comments 23 26 the separation of foreign port ranges
into foreign countries and the division of US port ranges along the lines
of Customs districts does not reflect the markets or trade routes over

which carriers actually compete With intermodalism Comment 26 argues
the US West Coast should be one port range not two because of the
ease with which interior point and minilandbridge traffic can shift from
one state to another

Amount of Cargo on a Weight Ton and Dollar Value Basis

Six comments object to the requirement that cargo data be given in
dollar value two of which also object to a weight ton basis requirement
These comments generally argue that the dollar value of the cargo is
not a significant statistic to the carriers so they do not ordinarily keep
records of the cargos dollar value The dollar value is available through
the Bureau of Census but it is not within the parties grasp Comment
36 states that because cargo data compiling methods differ from trade
to trade parties should be permitted to specify the unit of measurement
in submitting cargo data if weight ton and dollar value measures are unavail
able

NonParty Cargo Data Part IIIB

Comments generally argue that the cargo data collection problems for
parties are increased when they are applied to nonparties to the agreement
Several comments maintained that the carriers do not have ready access
to cargo information relating to their competitors in a trade The most
reliable information on carrier cargo statistics is Bureau of Census which
should according to Comment 34 be purchased by the Commission directly
instead of being purchased by the parties and then submitted to the Commis
sion This comment urges that Part IIIB be eliminated along with Part
IIIC

Liner Service

Comment 30 recommends that the Commission specify in the Instructions
to the Form where it defines liner terms that these definitions and descrip
tions apply only in the context of the Information Form Such a clarification
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would preclude any confusion as to what persons are subject to the Act

For example bulk parcel tankers may meet the definition of a liner service

but according to the comment are not subject to the Act

The Commission generally agrees with the comments to Part III The

Commission does not wish to impose excessive burdens on the filing parties
or to require the submission of data not within the parties grasp Moreover

the data submitted should be meaningful that is the data should not be

an artificial manipulation of disparate data e g a combination of parties
business records and Census data in order to derive market share More

importantly the Commission which now has access to both the Bureau

of Census and Journal of Commerce data bases is aware as several com

ments argued that these data bases contain weight and dollar value data

which are not perfect indicators of market share More relevant and pref
erable as a measure of market shares are revenue tons which may include

measurement tons or weight tons or containers statistics measured in TEU s

Such data where provided can augment internal data sources

Accordingly the Final Rule will indicate that market share data provided
in Parts III A B and C may be estimated based on data available

to the filing party All estimates should be accompanied by an explanation
indicating how the estimates were derived an explanation of why precise
data are not available is no longer required for Parts III or IV see discussion

of section 572 405 Available data is data within the parties grasp

that is data that the parties have already acquired or would ordinarily
acquire in the course of undertaking such commercial decisions embodied

in their proposed agreement The Instructions and Explanation and the

Information Form will be amended to require that market share data be

provided for such sub trade within the scope of the agreement only where

such data is available to the parties of where sub trades represent the

relevant market for liner service Where the relevant market for liner service

is more accurately represented by the entire geographic scope of the agree
ment or by certain foreign port ranges rather than foreign country or

by combinations of U S port ranges the parties may provided market
share on that basis The geographic scope for which market share informa

tion is provided should be clearly defmed

Market share data may be provided in units that are ordinarily kept
and used by the parties The data is to be provided for the most recent

twelve month period for which data are available Where estimates have

been made the filing party should so specify and indicate the basis of

their derivation Units of measurement should be clearly indicated for all

data provided
The Instructions and Explanation will also indicate that the definition

of liner service and other liner terms is relevant only to the Information

Form and does not affect the determination of persons subject to the Act

based on the Act itself or the Final Rule
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Part N Market Competition
Part IV requires the filing party to provide the names of all non party

liner operators currently serving each sub trade Part IV A l the names

of all liner operators serving alternative liner routings competing for cargoes
carried in each sub trade Part IV A 2 and a description of the extent
of competition offered by such liner operators e g estimates of market
share or underutilized capacity in alternative liner routings Part IV A 3
This part also requires the identification of all nonliner competitive sub
stitutes e g bulk or air freight Part IV B l and estimates of the percent
age of liner cargo that is currently carried by nonliner operators Part
IV B 2

Eight comments address this part Five comments argue that much of
the data required in this part is not known and not readily obtainable
or if provided by the parties is not meaningful or accurate These comments

generally indicate that data provided in this part would be only an educated

guess or a matter of judgment
Several comments address the relevance of the information required Com

ment 28 argues that non party liner market share adds nothing to market
share analysis Comments 28 and 39 state that data on non liner competition
are not meaningful or helpful to the review of the agreement However

Comment 38 maintains that such data for liner and non liner competition
would only be relevant to a market share analysis Comment 34 contends
that the need for such data is specified in the legislative history to the

Shipping Act of 1984 but the Congressional intent is that such information
would be better provided by third party sources Comment 27 in arguing
that the required information is not readily available to carriers states

that the Commission should recognize the fact that liner and nonliner com

petition make liner freight rates reasonable
Comments 23 and 34 recommend that Parts IV A 2 3 and IV B

should be optional because the data provided serve the parties interests
Comments 27 and 36 recommend that Parts IV A and IV A l be deleted
Comment 36 requires the addition of certain qualifying terms that would
make the data requirements less precise and more at the discretion of
the parties

The Commission recognizes the difficulty of providing precise data in

response to the requirements of Part IV The instructions to this part in

the Interim Rule allow the use of estimates in the determination of percent
ages indicating the extent of liner and non liner competition in Parts IV A

and B respectively Parties are expected to have some knowledge of
the identity of their competitors and at least approximately the degree
to which non party liner operators and certain non liner operators are com

petitive with the parties
The Commission agrees with one comment that the presence of liner

and non liner competition should militate against unreasonably high rate

levels Moreover the need and relevance of such information to the review
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of agreements under the general standard is clearly indicated in the legisla
tive history The extent of liner and non liner competition aids in the
determination of the relevant market share and is necessary in order to
determine the potential market power of parties to an agreement operating
in that market The specification of such liner and non liner competition
may tend to decrease the market share of the parties to their benefit in
the analysis under the general standard

The Commission is developing or acquiring data sources that should
enable it to supplement the parties data on the competitive conditions
in most ocean trades However the Commission in order to assist and
expedite its preliminary review of agreements under the general standard
requires information that the parties could be expected to have concerning
their competitors that would complete or support the Commission s data

Because of the relevance of this information to the preliminary review
of an agreement the Commission continues to require in the Final Rule
parties with affirmative answers to Part II A B or C to complete
Part IV The Final Rule will indicate that the data required can be estimated
Parties should continue to identify the sources for such estimates The
units of measurement to be used in providing cargo data are at the discretion
of the parties However all units of measurement must be clearly identified
The parties need not for their responses to Part III or Part IV utilize
any data sources that they have not already acquired or would not ordinarily
acquire in the course of undertaking such commercial decisions embodied
in their proposed agreement

Part VService to the Shipping Public Under the Agreement
Part V requires the filing party to identify all U S ports expected to

be served under the agreement Part V A to specify each party s reduction
in frequency to each port within the scope of the agreement part V B
and to specify any elimination of service to any U S port within the

scope of the agreement which occurs as a result of the implementation
of the agreement Part VC

Six comments address Part V The consensus of the comments is that
information concerning the reduction or elimination of service should be
required only of agreements that have the authority to reduce service
Ratemaking agreements that do not according to Comment 32 seek to
control the fact or frequency of any member line s service should not
be required to complete Part V

The intent of Part V is to obtain information not otherwise available
that is essential to an analysis under the general standard of reductions
in service resulting from the agreement Clearly agreements with no service

authority cannot be construed as having the potential through a reduction
in competition to unreasonably reduce service levels Consequently the
completion of Part V will be required only for those agreements that
have service authority Service authority is defmed as including either or
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both of the following authorities allowing parties to agree between or

among themselves to allocate or otherwise provide tonnage or capacity
between or among carriers serving the trade s to establish a schedule
of ports or otherwise allocate ports which each carrier will serve and
or the frequency of each carrier s calls at those ports

Comment 27 indicates that Part V is relevant but Part V s emphasis
on service to ports is contrary to the Act s intent which is to permit
carriers to structure their own affairs and thereby provide more efficient
service to shippers Because it does not follow that a reduction in service
to ports is a reduction in service to shippers the Commission should
according to this comment readjust its focus on ports to address the issue
of service to shippers

The frequency of port calls is used because it is a readily available
index of service to shippers There are of course other indices that indicate
the service to shippers including for example capacity type of vessel
transit time number of handlings However to require such data would
likely present filing parties with an unduly burdensome data collection
task Moreover such data would likely be of marginal use for the analysis
of most agreements under the general standard If reductions in frequency
or the elimination of service to ports are indicated in Part V which
when combined with the Commission s general knowledge of trade condi
tions are sufficient enough to present questions under the general standard
the Commission may at that time seek additional information either infor
mally or under the authority of section 6 d of the Act in order to more

specifically address the impact of the agreement on service to shippers
Consequently in lieu of any specific suggestions in the comment as to
how service to shippers could be more accurately and practicably determined
and obtained the Commission will continue to utilize port calls as one

initial proxy for service to shippers
Comment 23 maintains that the reference to indirect port calls via surface

carriage in the instructions to Part V A implies that for the purposes
of responding to Part V A a port could include inland points and
that port calls could include pick up or delivery at such inland points
by railcars and trucks Comment 23 also recommends that port calls required
by Part V B refer only to direct or indirect calls by vessels under the
direct operational control of the parties

The Commission is persuaded that potential problems may exist involving
excessive data required in Part V for indirect intermodal service and for
service by vessels not under the operational control of the parties Con
sequently the use of the term port calls in the Information Form and
Instructions is changed to delete reference to surface carriage and to account

only for port calls by vessels under the direct operational control of one

or more parties to the agreement For the purpose of the Information
Form the term port means the place with a harbor that an ocean

carrier serves either directly by oceangoing vessel or indirectly by feeder
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service The use of this information is applicable only to the Information

Form and in no way changes the meaning of port as referenced elsewhere

in the Final Rule The identification of other forms of indirect service

such as intermodal service e g interior point or minilandbridge service

or transshipment may be provided on a voluntary basis by the parties
where such data may assist and expedite the analysis of the agreement s

impact on service but it will not be required with the initial filing The

Commission may however request such data pursuant to its authority
under section 6 d of the Act where substantial reductions in service are

indicated both by the agreement and by the analysis under the general
standard of the agreement and the relevant trade s

Comment 36 recommends that Part V A be changed to require only
the identification of those ports expected to be served and that Part

V B be amended to require an estimate of any change in the frequency
of port calls rather than reduced sailings

With regard to the comment s concerns with Part V B the analysis
of services under the general standard pertains to unreasonable reductions

in the level of service The Commission need only therefore require parties
to provide reductions in service that will occur as a result ofthe implementa
tion of the agreement With regard to the suggestion that Part V A indicates

those ports expected to be served the instructions to Part V A already
so state Consequently Part V A will be changed to conform to the instruc
tions

Comment 26 refers to Part V B 2 which specifies that the elimination

of service to any port need only be indicated where it occurred as a

result of the implementation of the agreement This comment urges that

similar restrictive language be applied to Part V B las well

Part V B seeks information concerning the reduction or elimination of

service at any port within the scope of the agreement for the purpose
of analyzing the impact of an agreement under the general standard Con

sequently the Commission is only interested in Part V B l as it is
in Part V B 2 insofar as the specified reduction of service is likely
to occur as a result of the implementation of the agreement The Final

Rule will therefore reflect the change in language urged by Comment

26

Part VIForeign Government Involvement in the Liner Market

Part VI requires the filing party to indicate whether or not the agreement
was entered into as a direct or indirect response to any law decree or

other action promulgated or otherwise implemented by a foreign government
Part VI A Where the filing party has so indicated then all such govern

mental actions that have led to the agreement should be specified Part
VI B The filing party is also required to indicate whether or not the

governmental action limits access to the carriage of liner cargoes Part
VI C and if so to explain how access is limited Part VI D and to
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provide the percentage of liner cargo carried within the scope of the agree
ment to which access is limited Part VI E

Four comments address Part VI Comment 22 has no quarrel with

this part Comment 26 states that the instructions to this Part should be

clarified so that Parts VI C 0 and E are required only where Part

VI A is answered in the affirmative The concerns of Comment 26 can

be alleviated by reference in the Information Form to Part VI C which

clearly refers to Part VI A and to Parts VID and E which clearly
refer to Part VI C

Comment 34 argues that Part VI is not relevant with respect to ratemaking
agreements and therefore should not be applicable The Commission con

curs that most conference agreements have not usually been established

in direct or indirect response to government laws decrees etc Nonetheless

certain laws of foreign governments do require that a carrier in order

to carry cargo in that country s oceanborne foreign commerce be a con

ference member The Commission will retain the requirement that parties
filing conference agreements or significant amendments to such agreements
answer the pertinent portions of Part VI

Comment 38 states that government laws are not relevant to any standard

pertaining to the rejection of an agreement under sections 6 b or 6 g
of the Act Moreover even if such laws were relevant no reason is given
according to this comment as to why Part VI should apply to foreign
government and not U S laws

The inclusion of Part VI as explained in the Interim Rule is based

on the premise that given the contestability of the liner shipping industry
in all but the rarest cases only the actions of governments can effectively
restrict entry to a trade In such cases where entry is so restricted excessive

market power is most likely to arise and present significant issues of

potential competitive harm under the general standard Thus the Commis

sion rejects the claim made by Comment 38 that information concerning
foreign government involvement in the liner trades is not relevant to the

preliminary review of an agreement under the general standard The general
authority to reject agreements under section 6 b is addressed earlier in

the discussion of Appendix A
It may be helpful to reiterate and further clarify what is meant by

an agreement that is a direct or indirect response to a governmental law

decree or other action Where for example laws of a foreign government

require that a carrier in order to carry cargo in that country s oceanborne

foreign commerce must be a conference member then an agreement that

establishes a conference in order for the parties to enter that trade would

be a direct response to such governmental laws and thus would be required
to answer Part VI Moreover a commercial agreement that was in response

to a governmental action that was itself in response to the concerted actions

of other governments would also be required to complete Part VI For

example any commercial space charter agreement that was filed in response
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to laws promulgated by a government that sought to impose cargo sharing
schemes through such space chartering agreements and in such a fashion

implement the UNCTAD Code of Liner Conduct would be required to

complete Part VI

In addition the treatment of equal access agreements should be clarified

in light of Comment 30 which states that equal access agreements may
not be in response to the actions of governments Such agreements which

facilitate access by certain carriers to cargoes subjected to government
preference laws decrees or other practices necessarily interject a foreign
government into liner shipping and therefore require the completion of

Part VI which the instructions to the Information Form in the Final Rule

will state

An agreement that was an indirect response to a governmental action

would be any agreement that facilitated the implementation of government
laws decrees etc or an agreement that flowed from such governmental
action An indirect response to the example stated above would be the

creation of a pool that facilitates cargo sharing within the conference even

though the pool was not per se required by such governmental action

Only foreign government laws have been addressed in Part VI because

the Commission is either familiar with or can easily obtain the information

it requires concerning U S cargo preference laws The involvement of

foreign governments in liner markets is not necessarily so easily determined

Part VIlBenefits of the Agreement
Part VII requests the filing party to indicate the benefits of the agreement

that will accrue to the parties to the agreement part VII A and to shippers
and U S commerce generally Part VII B In response to emergency com

ments the Information Form was amended to make the completion of

Part VII voluntary
Seven comments address this part Three comments are generally support

ive of this part s inclusion in the Form Comments 22 and 34 assert

that the provision of the agreements benefits will generally bolster the

parties case Comment 26 concurs with the amendment to the Interim

Rule that makes the completion of Part VII voluntary
The three comments that oppose Part VII Comments 27 32 37 gen

erally take the position that a statement of benefits and substantiating data

is a request for an advance justification of the agreement placing the

burden of proof on the parties to an agreement These comments believe

that Part VII reinstitutes the Svenska standard and subverts the intent of

the Act

The Commission included Part VII in the Information Form in order

to allow the parties to provide any information concerning increases in

efficiency that may offset any reduction in competition resulting from the

agreement Such information would assist the Commission in its review

of an agreement under the general standard which as outlined in the
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legislative history compels the consideration of efficiency benefits Such

benefits may offset any negative effects of an agreement that are found

likely to result in a substantial reduction in competition Part VII allows
those persons filing the agreement who are likely to be most knowledgeable
about the agreement s resulting efficiencies to demonstrate those benefits
The completion of Part VII should be to the advantage of the filing parties
Moreover it is not a mandatory requirement

The Commission will make no a priori judgments concerning the benefits
of an agreement based on the completion or lack of completion of Part

VII In the absence of the completion of Part VII the Commission where
it is deemed necessary will on its own undertake the determination of
the agreements benefits Where Part VII has been completed the Commis
sion will determine the validity of the efficiencies claimed and enter again
where necessary its assessment of the agreement s benefits into its analysis
of the agreement under the general standard The Commission does not

therefore view Part VII as a reinstitution of any aspect of the Commission s

agreement approval standards under the Shipping Act 1916 Part VII will

remain unchanged in the Final Rule

Part VIIIReports Studies or Other Research

Part VIII requires the filing party to identify any reports studies or

other research that were prepared in order to determine the need for the

proposed agreement
Nine comments address this part All oppose the requirement These

comments contend that it is an unnecessary regulatory requirement irrele

vant to the general standard so broad as to be incomprehensible an invasion

of confidential business information a reinstitution of the Svenska test

the first leg of a fishing expedition that is arbitrary and capricious because

of the absence of any exploration in the public record an unnecessary

processing delay discoverable under 6 t but not 6b and finally a return

to existing law requiring the parties to show that less anticompetitive alter

natives exist

The Commission believes that a clarification of Part VIII may adequately
respond to these comments objections The Commission s goal in requiring
parties to identify any reports made in conjunction with the proposed agree
ment is to avail the Commission staff of information within the parties
grasp that would assist and expedite the preliminary review of the agreement
under the general standard The use of the word need in the phrase

for the purpose of analyzing formulating or assessing the need

for the proposed agreement is perhaps unfortunate The Commission

does not desire nor does it view as a proper burden to be placed on

filing parties an a priori justification for the agreement on the basis of

the commercial need for the agreement or on the basis that no less anti

competitive alternatives to the agreement exist The Commission is interested

in any data the parties have gathered relevant to the competitive conditions
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in the relevant trade s and the competitive implications of the agreement
Specifically this part is intended to solicit information on any studies

commissioned or carried out by the parties pursuant to the agreement that

examine rates service levels and number and strength of competition in

the relevant trades or that forecast the effect of the agreement on such

parameters
In light of the comments and in order to clarify Commission intent

with respect to Part VIII the Commission is amending Part VIII and

all references to this Part in the Instructions and Explanations to the Form

to conform to the amended language In order to minimize the burden

on filing parties only where the filing party has answered yes to Part

II A B or C will Part VIII be required to be completed The instruc

tions to Part VIII will now read as follows

Part VIII requires a filing party that has answered YES to

Part II A B or C to identify any reports studies or other

research that were prepared by or for any or all of the parties
for the purpose of analyzing formulating or assessing the competi
tive conditions in the relevant trade s affected by the agreement
or the competitive impact of the agreement on the relevant trade s

affected by the agreement

Part IXldentification of Person s to Contact Regarding the Information
Form and Certification ofAuthenticity

Part IX solicits the name s of the person s that the Commission may
contact regarding any questions concerning the Information Form or a re

quest for additional information This part also requires a certification of

the authenticity by the filing party of the information provided in the

Form
Three comments address Part IX These comments generally oppose the

certification requirement in Part IX C as burdensome and redundant Com

ment 23 claims that the specific instructions for certification in Part IX C

require an unreasonable confirmation of factual and legal conclusions regard
ing the accuracy and completeness of the Form All comments refer to

18 U S C 1001 which is itself specifically referenced in section 572 902

of the Rules These comments urge the elimination of Part IX or the

modification of its text to allow the filing parties to draft the certifications

The Commission is persuaded that the text of Part IX C may present
the parties with burdensome certification requirements The Commission

views however that a separate certification of the accuracy and complete
ness of the Information Form is important to the enforcement of the general
standard In order to relieve the filing parties of burdensome requirements
the Commission is simplifying the certification oath and eliminating the

notarization requirement The certification oath will read as follows

This Information Form tlPgether with any and all appendices and

attachments thereto was prepared and as mbled in accordance
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with the instructions issued by the Federal Maritime Commission

Subject to the recognition that where so indicated reasonable
estimates have been made the information is to the best of

my knowledge true correct and complete

Name please print or type
Title

Relationship with parties to agreement

Signature
Date

III Conclusion

This Final Rule and the accompanying Information Form are intended
to implement the various agreements provisions of the Act in accordance

with the 1984 Act s guiding policies The changes made to the Interim

Rule in response to the comments filed in Dockets Nos 8426 and 84

32 are intended further to facilitate the filing of agreements by parties
and the review and monitoring of agreements by the Commission These

changes generally have reduced the regulatory burden on the ocean shipping
industry and have retained only those requirements which are essential

to the fulfillment of the Commission s regulatory responsibilities The Com

mission believes that the Final Rule establishes a nondiscriminatory regu

latory process with a minimum of government intervention and regulatory
costs

The Chairman of the Commission certifies pursuant to section 605 b
of the Regulatory Flexibility Act 5 U S C 601 et seq that these rules
will not have a significant economic impact on a substantial number of
small entities within the meaning of that Act The primary economic impact
of these rules would be on ocean common carriers which generally are

not small entities A secondary impact may fall on shippers some of

whom may be small entities but that impact is not considered to be

significant
List of Comments and Pleadings Filed in Docket No 8426

1 Hoppel Mayer Coleman May 30 1984
2 Philadelphia Port Corporation May 31 1984

3 Trans Pacific Freight Conference of JapanKorea JapanKorea Atlantic

and Gulf Freight Conference June 4 1984

4 Associated Latin American Freight Conferences United States Atlantic

Gulf Panama Freight Conference Atlantic Gulf West Coast of South

America Conference East Coast Colombia Conference United States Atlan

tic Gulf Southeastern Caribbean Conference United States Atlantic

Gulf Jamaica and Hispaniola Steamship Freight Association United States
Atlantic Gulf Ecuador Freight Conference United States FloridaEcuador
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J
i Steamship Conference South Atlantic GulfPanama Costa Rica Rate

Agreement South Atlantic Gulf Guatemala EI Salvador Honduras

Rate Agreement June 1 1984

5 Inter American Freight Conference Inter American Freight Conference

River Plate Puerto Rico and U S Virgin IslandsRiver Plate Pacific Coast

River Plate Brazil Conference June 1 1984

6 AustraliaEastem U S A Freight Conference The 8900 Lines

GreecelU S Atlantic Rate Agreement IberianU S North Atlantic West

bound Freight Conference MarseillesNorth Atlantic U S A Freight Con

ference IsraelU S North Atlantic Ports Westbound Freight Conference

Med Gulf Conference Mediterranean North Pacific Coast Freight Con

ference North Atlantic IsraellEastbound Freight Conference North Atlantic

Mediterranean Freight Conference U S Atlantic Gulf Australia New Zea

land Conference United States Atlantic PortsItaly France and Spain Freight
Conference West Coast of Italy Sicilian and Adriatic Ports North Atlantic

Range Conference June 4 1984

7 Thailand Pacific Freight Conference June 5 1984

8 Pacific Westbound Conference Pacific Straits Conferences Pacific

Indonesian Conference June 1 1984

9 Graham James June 4 1984

10 Inter American Freight Conference Puerto Rico and U S Virgin Is

lands June 5 1984

11 Chemical Manufacturers Association June 6 1984

12 U S Flag Far East Discussion Agreement June 8 1984

13 North AtlanticlUnited Kingdom Freight Conference North Atlantic

French Atlantic Freight Conference North Atlantic Continental Freight Con

ference North AtlanticBaltic Freight Conference Scandinavia Baltic U S

North Atlantic Westbound Freight Conference Continental North Atlantic

Westbound Freight Conference North Atlantic Westbound Freight Associa

tion United Kingdom U S A Gulf Westbound Rate Agreement Continen
tal U S Gulf Freight Association Gulf United Kingdom Conference Gulf

European Freight Association June 11 1984

14 U S Department of Justice June 15 1984

15 National Maritime Council July 24 1984

16 AustraliaEastem U S A Freight Conference The 8900 Lines
GreeceU S Atlantic Rate Agreement IberianU S North Atlantic West
bound Freight Conference MarseillesNorth Atlantic U S A Freight Con

ference Med Gulf Conference Mediterranean North Pacific Coast Freight
Conference New Zealand Rate Agreement North AtlanticMediterranean
Freight Conference U S Atlantic GulfAustralia New Zealand Con
ference U S South AtlanticPortuguese Moroccan and Mediterranean Rate

Agreement United States Atlantic PortsItaly France and Spain Freight
Conference West Coast of Italy Sicilian and Adriatic Ports North Atlantic

Range Conference WINAC August 6 1984

27 F M C



RULES GOVERNING AGREEMENTS BY OCEAN COMMON 509
CARRIERS OTHERS SUBJECT TO SHIPPING ACT OF 1984

17 North AtlanticUnited Kingdom Freight Conference North Atlantic

French Atlantic Freight Conference North Atlantic Continental Freight Con

ference North Atlantic Baltic Freight Conference Scandinavia BalticU S

North Atlantic Westbound Freight Conference ContinentalNorth Atlantic

Westbound Freight Conference North Atlantic Westbound Freight Associa

tion United Kingdom U S A Gulf Westbound Rate Agreement Continen

tal U S Gulf Freight Association Gulf United Kingdom Conference Gulf

European Freight Association North Europe South Atlantic Rate Agreement
U S South Atlantic Europe Rate Agreement August 10 1984

18 Johnson Scanstar August 15 1984

19 City of Los Angeles Harbor Department August 20 1984

20 Trans Freight Lines Inc August 23 1984

21 Port of Sacramento August 24 1984

22 North Europe U S Pacific Freight Conference Pacific Coast European
Conference Latin AmericaPacific Coast Steamship Conference Pacific

Coast River Plate Brazil Conference Pacific Australia New Zealand Con

ference and their respective member lines August 27 1984

23 AustraliaEastern U S A Freight Conference The 8900 Lines

Greece U S Atlantic Rate Agreement IberianU S North Atlantic West

bound Freight Conference Marseilles North Atlantic U S A Freight Con

ference Med Gulf Conference Mediterranean North Pacific Coast Freight
Conference North Atlantic Mediterranean Freight Conference US Atlantic

GulfAustralia New Zealand Conference U S South Atlantic Portuguese
Moroccan and Mediterranean Rate Agreement United States Atlantic Ports

Italy France and Spain Freight Conference West Coast of Italy Sicilian

and Adriatic Ports North Atlantic Range Conference WINAC Comment

on Information Form August 27 1984

24 AustraliaEastern U S A Freight Conference The 8900 Lines

Greece U S Atlantic Rate Agreement Iberian U S North Atlantic West

bound Freight Conference Marseilles North Atlantic U S A Freight Con

ference Med Gulf Conference Mediterranean North Pacific Coast Freight
Conference North Atlantic Mediterranean Freight Conference US Atlantic

Gulf Australia New Zealand Conference U S South Atlantic Portuguese
Moroccan and Mediterranean Rate Agreement United States Atlantic Ports

Italy France and Spain Freight Conference West Coast of Italy Sicilian

and Adriatic Ports North Atlantic Range Conference WINAC Comment

on Proposed Rule August 27 1984

25 U S Flag Far East Discussion Agreement August 27 1984

26 MalaysiaPacific Rate Agreement Pacific Indonesian Conference Pa

cific Straits Conference Pacific Westbound Conference August 27 1984

27 Council of European Japanese National Shipowners Associations

August 27 1984

28 American President Lines Ltd August 27 1984
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29 U S GulfBrazil Pooling Agreement U S Pacific Brazil Pooling
Agreement BraziVU S Pacific Pooling Agreement U S Gulf Argentina
Pooling Agreement August 27 1984

30 Chemical Manufacturers Association August 27 1984

31 U S Department of Justice August 27 1984

32 U S Department of Transportation August 27 1984

33 American Institute For Shippers Associations Inc August 28 1984

34 North AtlanticUnited Kingdom Freight Conference North Atlantic

French Atlantic Freight Conference North Atlantic Continental Freight Con

ference North Atlantic Baltic Freight Conference Scandinavia Baltic U S

North Atlantic Westbound Freight Conference Continental North Atlantic

Westbound Freight Conference North Atlantic Westbound Freight Associa

tion United Kingdom U S A Gulf Westbound Rate Agreement Continen

tal U S Gulf Freight Association Gulf United Kingdom Conference Gulf

European Freight Association North Europe U S South Atlantic Rate

Agreement U S South Atlantic Europe Rate Agreement August 28 1984

35 Agreement No 10305 August 29 1984
36 Sea Land Service Inc August 27 1984

37 American West African Freight Conference August 30 1984

38 Inter American Freight Conference Inter American Freight Con

ference Puerto Rico and U S Virgin Islands Inter American Freight Con

ference River PlatePuerto Rico and U S Virgin IslandRiver Plate August
30 1984

39 Trans Pacific Freight Conference of JapanKorea JapanKorea Atlantic

and Gulf Freight Conference TransPacific Freight Conference Hong Kong
New York Freight Bureau PhilippinesNorth America Conference and their

member lines August 30 1984

List of Comments and Pleadings Filed in Docket No 8432

101 The 8900 Lines IberianU S North Atlantic Westbound Freight
Conference MarseillesNorth Atlantic U S A Freight Conference Italy
South France South Spain PortugalU S Gulf and the Island of Puerto
Rico MedGult Conference U S Atlantic Gulf Australia New Zealand

Conference U S Atlantic PortsItaly France and Spain Conference The

West Coast of Italy Sicilian and Adriatic PortsNorth Atlantic Range Con

ference WINAC October 17 1984

102 American President Lines Ltd October 17 1984
103 Council of European Japanese National Shipowners Associations

October 17 1984
104 Far East Conference Malaysia Pacific Rate Agreement Pacific

Indonesia Conference Pacific Straits Conference October 18 1984

105 The North European Conferences October 18 1984

106 Trans Pacific Freight Conference of JapanKorea JapanKorea Atlan

tic and Gulf Freight Conference Trans Pacific Freight Conference Hong
Kong New York Freight Bureau PhilippinesNorth America Conference

October 22 1984
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107 Sea Land Service Inc October 22 1984
108 Inter American Freight Conference October 22 1984
109 Atlantic Gulf West Coast South American Conference East Coast

Colombia Conference West Coast of South America Northbound Con

ference United States Atlantic Gulf Ecuador Freight Conference United
States FloridaEcuador Steamship Freight Association United States Atlantic

Gulf Venezuela Freight Association October 22 1984
110 United States Atlantic Gulf Southeastern Caribbean Conference

United States Atlantic Gulf Jamaica and Hispaniola Steamship Freight
Association United States South Atlantic Gulf Panama Costa Rica
Rate Agreement United States Atlantic Gulf Guatemala Honduras El
Salvador Rate Agreement October 22 1984

List of Subjects in 46 CFR Part 572
Antitrust Contracts Maritime carriers Administrative practice and proce

dure Rates and fares Reporting and recordkeeping requirements

By the Commission
S FRANCIS C HURNEY

Secretary

THEREFORE pursuant 5 U S C 553 and sections 2 3 4 5 6 7
8 10 11 13 15 16 17 and 18 of the Shipping Act of 1984 46

U S c app 1701 1702 1703 1704 1705 1706 1707 1709 1710 1712

1714 1715 1716 and 1717 Part 572 of Title 46 Code of Federal Regula
tions is revised to read as follows

27 F M C



FEDERAL MARITIME COMMISSION

46 CFR PART 572

AGREEMENTS BY OCEAN COMMON CARRIERS AND OTHER

PERSONS SUBJECT TO THE SHIPPING ACT OF 1984

Sec
572 101
572 102
572 103
572 104

SUBPART AGENERAL PROVISIONS

Authority
Purpose
Policies

Definitions

SUBPART BSCOPE

572 201 Subject agreements
572 202 Non subject agreements

572 301
572 302

572 303
572 304
572 305
572 306

572 401

572 402
572 403
572 404
572 405
572 406

SUBPART C EXEMPTIONS

Exemption procedures
Non substantive agreements and non substantive modifications to

existing agreementsexemption
Husbanding agreementsexemption

Agency agreementsexemption
Equipment interchange agreementsexemption
Non exclusive transshipment agreementsexemption

SUBPART D FILING AND FORM OF AGREEMENTS

Filing of agreements
Form of agreements
Modification of agreements
Application for waiver

Information Form

Complete and definite agreements

SUBPARTECONTENT AND ORGANIZATION OF AGREEMENTS

572 501 Agreement provisionsorganization
572 502 Organization of conference and interconference agreements

572 601 Preliminary review rejection of agreements

SUBPART F ACTION ON AGREEMENTS
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Sec

572 602
572 603
572 604
572 605
572 606
572 607

572 608
572 609

572 701
572 702

572 703
572 704
572 705

572 901
572 902

AGREEMENTS BY OCEAN COMMON CARRIERS AND OTHER 513
PERSONS SUBJECT TO THE SHIPPING ACT OF 1984

Federal Register notice

Comment

Waiting period
Requests for expedited approval
Requests for additional information
Failure to comply with requests for additional information

Confidentiality of submitted material

Negotiations

SUBPART G REPORTING AND RECORD RETENTION

REQUIREMENTS

General requirements
Filing of reports related to shippers requests and complaints
and consultations

Filing of minutes
Index of documents

Waiver of reporting and record retention

SUBPART H RESERVED

SUBPART I PENALTIES

Failure to file
Falsification of reports

SUBPART J PAPERWORK REDUCTION

572 991 OMB control numbers assigned pursuant to the Paperwork Re

duction Act

Appendix A to Part 572 lnformation Form and Instructions

AUTHORITY Sections 2 3 4 5 6 7 8 10 11 13 IS 16 17

and 18 of the Shipping Act of 1984 46 US C app 1701 1702 1703

1704 1705 1706 1707 1709 1710 1712 1714 1715 1716 and 1717

SUBPART A GENERAL PROVISIONS

572 101 Authority
The rules in this part are issued pursuant to the authority of section

4 of the Administrative Procedure Act 5 D s c 553 and sections 2

3 4 5 6 7 8 10 11 13 15 16 17 and 18 of the Shipping Act

of 1984 the Act

572 102 Purpose
This part implements those provisions of the Act which govern agree

ments by or among ocean common carriers and agreements to the extent
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the agreements involve ocean transportation in the foreign commerce of

the United States among marine terminal operators and among one or

more marine terminal operators and one or more ocean common carriers

This part also sets forth more specifically certain procedures provided for

in the Act

572 103 Policies
a The Act requires that agreements be processed and reviewed according

to strict statutory deadlines This part is intended to establish procedures
for the orderly and expeditious review of filed agreements in accordance

with the statutory requirements
b The Act requires that agreements be reviewed in accordance with

a general standard as set forth in section 6 g of the Act and empowers
the Commission to obtain certain information to conduct that review This

part sets forth the kind of information forpartieular types of agreements
which the Commission believes relevant to that review Only that informa

tion which is relevant to such a review is requested It is the policy
of the Commission to keep the costs of regulation to a minimum and

at the same time obtain information needed to fulfill its statutory responsibil
ity

c In order to further the goal of expedited processing and review

agreements are required to meet certain minimum requirements as to form

These requirements are intended to ensure expedited review and should

assist parties in preparing agreements These requirements as to form do

not affect the substance of an agreement and are intended to allow parties
the freedom to develop innovative commercial relationships and provide
efficient and economic transportation systems

d The Act itself excludes certain agreements from filing requirements
and authorizes the Commission to exempt other classes of agreements from

any requirement of the Act or this part In order to minimize delay in

implementation of routine agreements and to avoid the private and public
cost of unnecessary regulation the Commission is exempting certain classes

of agreements from the filing or information requirements of this part
e Under the new regulatory framework established by the Act the

role of the Commission as a monitoring and surveillance agency has been
enhanced The Act favors greater freedom in allowing parties to form
their commercial arrangements This however requires greater monitoring
of agreements after they have become effective The Act empowers the
Commission to impose certain recordkeeping and reporting requirements
This part identifies those classes of agreements which require specific record

retention and reporting to the Commission and prescribes the applicable
period of record retention the form and content of such reporting and

the applicable time periods for filing with the Commission These require
ments assure that Commission monitoring responsibilities will be fulfilled

f The Act requires that conference agreements must contain certain

mandatory provisions Each such agreement must 1 state its purpose
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2 provide reasonable and equal terms and conditions for admission and
readmission to membership 3 allow for withdrawal from membership
upon reasonable notice without penalty 4 require an independent neutral

body to police the conference if requested by a member 5 prohibit
conduct specified in section lO c 1 or lO c 3 of the Act 6 provide
for a consultation process 7 establish procedures for considering shippers
requests and complaints and 8 provide for independent action Parties
to conference agreements are free to develop their own mandatory provisions
in accordance with the requirements of section 5 b of the Act

g An agreement filed under the Act must be clear and definite in
its terms must embody the complete understanding of the parties and
must set forth the specific authorities and conditions under which the parties
to the agreement will conduct their present operations and regulate the

relationships among the agreement members

572 104 Definitions
When used in this part
a Agreement means an understanding arrangement or assocIatIon

written or oral including any modification cancellation or appendix entered

into by or among ocean common carriers andor marine terminal operators
but does not include a maritime labor agreement

b Antitrust Laws means the Act of July 2 1890 ch 647 26 Stat

209 15 U S c I as amended the Act of October 15 1914 ch 323

38 Stat 730 15 U S c 12 as amended the Federal Trade Commission

Act 38 Stat 717 15 U S C 41 as amended sections 73 and 74 of

the Act of August 27 1894 28 Stat 570 15 U S C 8 9 as amended

the Act of June 19 1936 ch 592 49 Stat 1526 15 U S C 13 as

amended the Antitrust Civil Process Act 76 Stat 548 15 US C 1311

note as amended and amendments and Acts supplementary thereto

c Appendix means a document containing additional material of lim

ited application and appended to an agreement distinctly differentiated from

the main body of the basic agreement
d Assessment agreement means an agreement whether part of a

collective bargaining agreement or negotiated separately to the extent that

it provides for the collectively bargained fringe benefit obligations on other

than a uniform man hour basis regardless of the cargo handled or type
ofvessel or equipment utilized

e Common carrier means a person holding itself out to the general
public to provide transportation by water of passengers or cargo between

the United States and a foreign country for compensation that 1 assumes

responsibility for the transportation from the port or point of receipt to

the port or point of destination and 2 utilizes for all or part of that

transportation a vessel operating on the high seas or the Great Lakes

between a port in the United States and a port in a foreign country

t Conference agreement means an agreement between or among

two or more ocean common carriers or between or among two or more
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marine terminal operators for the conduct or facilitation of ocean common

carriage and which provides for 1 the fixing of and adherence to uniform

rates charges practices and conditions of service relating to the receipt
carriage handling andlor delivery of passengers or cargo for all members

2 the conduct of the collective administrative affairs of the group and

3 may include the filing of a common tariff in the name of the group
and in which all the members participate or in the event of multiple
tariffs each member must participate in at least one such tariff The term

does not include consortium joint service pooling sailing or transshipment
agreements

g Consultation means a process whereby a conference and a shipper
confer for the purpose of promoting the commercial resolution of disputes
andlor the prevention and elimination of the occurrence of malpractices

h Cooperative working agreement means an agreement which estab

lishes exclusive preferential or cooperative working relationships which

are subject to the Shipping Act of 1984 but which do not fall precisely
within the arrangements of any specifically defined agreement

i Effective agreement means an agreement approved pursuant to

section 15 of the Shipping Act 1916 or effective pursuant to an exemption
under that act or filed andlor effective under the Act

j Equal access agreement means an agreement between ocean com

mon carriers of different nationalities as determined by the incorporation
or domicile of the carriers operating companies whereby such common

carriers associate for the purpose of gaining reciprocal access to cargo
which is otherwise reserved by national decree legislation statute or regula
tion to carriage by the merchant marine of the carriers respective nations

k Independent neutral body means a disinterested third party author

ized by a conference and its members to review examine and investigate
alleged breaches or violations by any member of the conference agreement
andlor the agreement s properly promulgated tariffs rules or regulations

1 Information Form means the form containing economic information
which must accompany the filing of certain kinds of agreements

m Interconference agreement means an agreement between con

ferences

n Joint service consortium agreement means an agreement between
ocean common carriers operating as a joint venture whereby a separate
service is established which 1 holds itself out in its own distinct operating
name 2 independently fixes its own rates charges practices and conditions

of service or chooses to participate in its operating name in another agree
ment which is duly authorized to determine and implement such activities

3 independently publishes its own tariff or chooses to participate in its

operating name in an otherwise established tariff 4 issues its own bills

of lading and 5 acts generally as a single carrier The common use

of facilities may occur and there is no competition between members for
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traffic in the agreement trade but they otherwise maintain their separate
identities

0 Marine terminal facilites means one or more structures and serv

ices connected therewith comprising a terminal unit including but not

limited to docks berths piers aprons wharves warehouses covered and

or open storage space cold storage plants grain elevators andor bulk

cargo loading andor unloading structures landings and receiving stations

used for the transmission care and convenience of cargo andor passengers
or the interchange of same between land and ocean common carriers or

between two ocean common carriers This term is not limited to waterfront

or port facilities and includes so called off dock container freight stations

at inland locations and any other facility from which inbound waterborne

cargo may be tendered to the consignee or outbound cargo may be received

from shippers for vessel or container loading
p Marine terminal operator means a person engaged in the United

States in the business of furnishing wharfage dock warehouse or other

terminal facilities in connection with a common carrier This term does

not include shippers or consignees who exclusively furnish marine terminal

facilities or services in connection with tendering or receiving proprietary
cargo from a common carrier by water

q Maritime labor agreement means a collective bargaining agreement
between an employer subject to the Act or group of such employers
and a labor organization representing employees in the maritime or stevedor

ing industry or an agreement preparatory to such a collective bargaining
agreement among members of a multiemployer bargaining group or an

agreement specifically implementing provisions of such a collective bargain
ing agreement or providing for the formation financing or administration

of a multipemployer bargaining group but the term does not include an

assessment agreement
r Modification means any change alteration correction addition

deletion or revision of an existing effective agreement or to any appendix
to such an agreement

s Non vesseL operating common carrier means a common carrier

that does not operate the vessels by which the ocean transportation portion
is provided and is a shipper in its relationship with an ocean common

carrier

t Ocean common carrier means a vessel operating common carrier

but the term does not include one engaged in ocean transportation by
ferry boat or an ocean tramp

u Ocean freight forwarder means a person in the United States

that 1 dispatches shipments from the United States via common carriers

and books or otherwise arranges space for those shipments on behalf of

shippers and 2 processes the documentation or performs related activities

incident to those shipments
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v Person means individuals corporations partnerships and associa

tions existing under or authorized by the laws of the United States or

of a foreign country
w Pooling agreement means an agreement between ocean common

carriers which provides for the division of cargo carryings earnings or

revenue andor losses between the members in accordance with an estab

lished formula or scheme

x Port means the place at which an ocean common carrier originates
or terminates andor transships its actual ocean carriage of cargo or pas

sengers as to any particular transportation movemenL

y Sailing agreement means an agreement between ocean common

carriers which provides for the rationalization of service by establishing
a schedule of ports which each carrier will serve andor the frequency
of each carrier s calls at those ports

z Service contract means a contract between a shipper or shippers
association and an ocean common carrier or conference in which the shipper
or shippers association makes a commitment to provide a certain minimum

quantity of cargo over a fixed time period and the ocean common carrier

or conference commits to a certain rate or rate schedule as well as a

defined service level such as assured space transit time port rotation

or similar service features The contract may also specify provisions in

the event ofnonperformance on the part of either party
aa Shipper means an owner or other person for whose account

the ocean transportation of cargo is provided or the person to whom delivery
is to be made

bb Shippers association means a group of shippers that consolidates

or distributes freight on a nonprofit basis for the members of the group
in order to secure carload truckload or other volume rates or service

contracts

cc Shippers requests and complaints means a communication from

a shipper to a conference requesting a change in tariff rates rules regula
tions or service protesting or objecting to existing rates rules regulations
or service objecting to rate increases or other tariff changes protesting
allegedly erroneous service contract or tariff implementation or application
andor requesting to enter into a service contract Routine information re

quests are not included in the term

dd Space charter agreement means an agreement between ocean

common carriers whereby a carrier or carriers agrees to provide vessel

capacity for the use of another carrier or carriers in exchange for com

pensation or services The arrangement may include arrangements for equip
ment interchange and receiptdelivery of cargo

ee Through transportation means continuous transportation between

origin and destination for which a through rate is assessed and which

is offered or performed by one or more carriers at least one of which
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is an ocean common carrier between a United States point or port and

a foreign point or port
ft Transshipment agreement means an agreement between an ocean

common carrier serving a port or point of origin and another such carrier

serving a port or point of destination whereby cargo is transferred from

one carrier to another carrier at an intermediate port served by direct

vessel call of both such carriers in the conduct of through transportation
Such an agreement does not provide for the concerted discussion publication
or otherwise fixing of rates for the account of the cargo interests conditions

of service or other tariff matters other than the tariff description of the

transshipment service offered the port of transshipment and the participation
of the nonpublishing carrier

SUBPART B SCOPE

572 201 Subject agreements
a Ocean common carrier agreements This part applies to agreements

by or among ocean common carriers to

1 Discuss fix or regulate transportation rates including through rates

cargo space accommodations and other conditions of service

2 Pool or apportion traffic revenues earnings or losses

3 Allot ports or restrict or otherwise regulate the number and character

of sailings between ports
4 Limit or regulate the volume or character of cargo or passenger

traffic to be carried

5 Engage in exclusive preferential or cooperative working arrangements
among themselves or with one or more marine terminal operators or non

vessel operating common carriers

6 Control regulate or prevent competition in international ocean trans

portation and

7 Regulate or prohibit their use of service contracts

b Marine terminal operator agreements involving foreign commerce

This part applies to agreements to the extent the agreements involve ocean

transportation in the foreign commerce of the United States among marine

terminal operators and among one or more marine terminal operators and

one or more ocean common carriers to

1 Discuss fix or regulate rates or other conditions of service and

2 Engage in exclusive preferential or cooperative working arrange
ments

572 202 Non subject agreements
This part does not apply to the following agreements
a Any acquisition by any person directly or indirectly of any voting

security or assets of any other person
b Any maritime labor agreement
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c Any agreement related to transportation to be performed within or

between foreign countries

d Any agreement among common carriers to establish operate or main

tain a marine terminal in the United States

e Any agreement among marine terminal operators which exclusively
and solely involves transportation in the interstate commerce of the United

States
0 Any agreement exclusively and solely among non vessel operating

common carriers

g Any agreement exclusively and solely among ocean freight forwarders

SUBPART C EXEMPTIONS

572301 Exemption procedures
a Authority The Commission upon application or on its own motion

may by order or rule exempt for the future any class of agreements between

persons subject to the Act from any requirement of the Act if it finds

that the exemption will not substantially impair effective regulation by
the Commission be unjustly discriminatory result in substantial reduction

in competition or be detrimental to commerce

b Optional filing Notwithstanding any exemption from filing Informa

tion Form or other requirements of the Act and this part any party to

an exempt agreement may file such an agreement with the Commission

c Application for exemption Any person may apply for an exemption
or revocation of an exemption of any class of agreements or an individual

agreement pursuant to section 16 of the Act and this subpart An application
for exemption shall state the particular requirement of the Act for which

exemption is sought The application shall also include a statement of

the reasons why an exemption should be granted or revoked and shall

provide information relevant to any finding required by the Act Where

an application for exemption of an individual agreement is made the appli
cation shall include a copy of the agreement

d Participation by interested persons No order or rule of exemption
or revocation of exemption may be issued unless opportunity for hearing
has been afforded interested persons and departments and agencies of the
United States

e Federal Register notice Notice of any proposed exemption or revoca

tion of exemption whether upon application or upon the Commission s

own motion shall be published in the Federal Register The notice shall

include
1 A short title for the proposed exemption or the title of the existing

exemption
2 The identity of the party proposing the exemption or seeking revoca

tion
3 A concise summary of the agreement or class of agreements for

which exemption is sought or the exemption which is to be revoked
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4 A statement that the application and any accompanying information
are available for inspection in the Commission s offices in Washington
D C and

5 The final date for filing comments regarding the application
t Retention of agreement by parties Any agreement which has been

exempted by the Commission pursuant to section 16 of the Act shall

be retained by the parties and shall be available upon request by the

Bureau of Agreements and Trade Monitoring for inspection during the
term of the agreement and for a period of three years after its termination

572 302 Non substantive agreements and non substantive modifications
to existing agreementsexemption

a A non substantive agreement or a non substantive modification to

an existing agreement is an agreement between ocean common carriers

andor marine terminal operators acting individually or through approved
agreements which

1 Concerns the procurement maintenance or sharing of office facilities

furnishings equipment and supplies the allocation and assessment of the

costs thereof or the provisions for the administration and management
of such agreements by duly appointed individuals

2 Reflects changes in the name of any geographic locality stated therein

the name of the agreement or the name of a party to the agreement
the names andor numbers of any other section 4 agreement or designated
provisions thereof referred to in an agreement the table of contents of

an agreement the date or amendment number through which agreements
state they have been reprinted to incorporate prior revisions thereto or

which corrects typographical and grammatical errors in the text of the

agreement or renumbers or reletters articles or subarticles of agreements
and references thereto in the text

3 Reflects changes in the titles or persons or committees designated
therein or transfers the functions of such persons or committees to other

designated persons or committees or which merely establishes a committee

b A copy of the non substantive modification shall be submitted for

information purposes in the proper format but is otherwise exempt from

the Information Form notice and waiting period requirements of this part
c Parties to agreements may seek a determination from the Director

Bureau of Agreements and Trade Monitoring as to whether a particular
modification is non substantive

572303 Husbanding agreementsexemption
a A husbanding agreement is an agreement between a principal and

an agent both of which are subject to the Act and which provides for

the agent s handling of routine vessel operating activities in port such

as notifying port officials of vessel arrivals and departures ordering pilots
tugs and linehandlers delivering mail transmitting reports and requests
from the Master to the owner operator dealing with passenger and crew

matters and providing similar services related to the above activities The
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term does not include an agreement which provides for the solicitation

or booking of cargoes signing contracts or bills of lading and other related

matters nor does it include an agreement that prohibits the agent from

entering into similar agreements with other carriers

b A husbanding agreement is exempt from the filing and Information

Form requirements of the Act and of this part

572304 Agency agreementsexemption
a An agency agreement is an agreement between a principal and an

agent both of which are subject to the Act which provides for the agent s

solicitation and booking of cargoes and signing contracts of affreightment
and bills of lading on behalf of an ocean common carrier Such an agree
ment mayor may not also include husbanding service functions and other

functions incidental to the performance of duties by agents including proc

essing of claims maintenance of a container equipment inventory control

system collection and remittance of freight and reporting functions

b An agency agreement between persons subject to the Act is exempt
from the filing and Information Form requirements of the Act and of

this part except those 1 where a common carrier is to be the agent
for a competing carrier in the same trade or 2 which permit an agent
to enter into similar agreements with more than one carrier in a trade

572 305 Equipment interchange agreementsexemption
a An equipment interchange agreement is an agreement between two

or more ocean common carriers for 1 the exchange of empty containers

chassis empty LASHSEABEE barges and related equipment and 2 the

transportation of the equipment as required payment therefor management
of the logistics of transferring handling and positioning equipment its

use by the receiving carrier its repair and maintenance damages thereto
and liability incidental to the interchange of equipment

b An equipment interchange agreement is exempt from the filing and

Information Form requirements of the Act and of this part
572 306 Nonexclusive transshipment agreementsexemption

a A nonexclusive transshipment agreement is an agreement by which

one ocean common carrier serving a port of origin by direct vessel call

and another such carrier serving a port of destination by direct vessel

call provide transportation between such ports via an intermediate port
served by direct vessel call of both such carriers and at which cargo
will be transferred from one to the other and which agreement does not

1 prohibit either carrier from entering into similar agreements with other

carriers 2 guarantee any particular volume of traffic or available capacity
or 3 provide for the discussion or fixing of rates for the account of

the cargo interests conditions of service or other tariff matters other than

the tariff description of the service offered as being by means of trans

shipment the port of transshipment and the participation of the nonpublish
ing carrier
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b A nonexclusive transshipment agreement is exempt from the filing
and Information Form requirements of the Act and of this part provided
that the tariff provisions set forth in paragraph c of this section and

the content requirements of paragraph d of this section are met

c The applicable tariff or tariffs shall provide
I The through rate
2 The routings origin transshipment and destination ports additional

charges if any i e port arbitrary andor additional transshipment charges
and participating carriers and

3 A tariff provisions substantially as follows

The rules regulations and rates in this tariff apply to all trans

shipment arrangements between the publishing carrier or carriers
and the participating connecting or feeder carrier Every participat
ing connecting or feeder carrier which is a party to transshipment
arrangements has agreed to observe the rules regulations rates

and routings established herein as evidenced by a connecting car

rier agreement between the parties
d Nonexclusive transshipment agreements must contain the entire ar

rangement between the parties must contain a declaration of the nonexclu
sive character of the arrangement and may provide for

1 The identification of the parties and the specification of their respec
tive roles in the arrangement

2 A specification of the governed cargo
3 The specification of responsibility for the issuance of bills of lading

and the assumption of common carriage associated liabilities to the cargo
interests

4 The specification of the origin transshipment and destination ports
5 The specification of the governing tariff s and provision for their

succession
6 The specification of the particulars of the nonpublishing carrier s

concurrence participation in the tariff of the publishing carrier
7 The division of revenues earned as a consequence of the described

carriage
8 The division of expenses incurred as a consequence of the described

carriage
9 Termination andor duration of the agreement

10 Intercarrier indemnification or provision for intercarrier liabilities

consequential to the contemplated carriage and such documentation as may

be necessary to evidence the involved obligations
II The care handling and liabilities for the interchange of such carrier

equipment as may be consequential to the involved carriage
12 Such rationalization of services as may be necessary to ensure

the cost effective performance of the contemplated carriage and

13 Such agency relationships as may be necessary to provide for the

pickup andor delivery of the cargo
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e No subject other than as listed in paragraph d of this section

may be included in exempted nonexclusive transshipment agreements

SUBPART D FILING AND FORM OF AGREEMENTS

572 401 Filing of Agreements
a All agreements including oral agreements reduced to writing in ac

cordance with the Act subject to this part and filed with the Commission

for review and disposition pursuant to section 6 of the Act shall be submit

ted during regular business hours to the Secretary Federal Maritime Com

mission Washington D C 20573 Such filing shall consist of

1 A true copy and 15 additional copies of the filed agreement
2 Where required by these regulations an original and two copies

of the completed Information Form referenced at 572 403 a and 572 405

and Appendix A of this part and

3 A letter of transmittal as described in paragraph b of this section

b 1 A filed agreement to include such supporting documents as are

submitted shall be forwarded to the Commission via a letter of transmittal

2 The letter of transmittal shall i identify all of the documents being
transmitted including in the instance of a modification to an effective

agreement the full name of the effective agreement the Commission as

signed agreement number of the effective agreement and the revision page
andor appendix number of the modification being filed ii provide a

concise succinct summary of the filed agreement or modification separate
and apart from any narrative intended to provide support for the acceptability
of the agreement or modification Hi clearly provide the typewritten or

otherwise imprinted name position business address and telephone number

of the forwarding party and iv be signed in the original by the forwarding
party or on the forwarding party s behalf by an authorized employee of

agent of the forwarding party
3 To facilitate the timely and accurate publication of the Federal Reg

ister Notice the letter of transmittal shall also provide a current list of

the agreement s participants where such information is not provided else

where in the transmitted documents
c Any agreement and accompanying Information Form which does not

meet the filing requirements of this section shall be rejected in accordance

with 572 601
d Assessment agreements shall be filed and shall become effective

upon filing Assessment agreements need not be accompanied by an Infor

mation Form
e I Expiration dates to existing agreements or specific provisions there

of shall remain in effect on and after June 18 1984

2 Parties to agreements with expiration dates shall file any modification

seeking renewal for a specific term or elimination of a termination date

in sufficient time to accommodate the waiting period required under the

Act
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572 402 Form of Agreements

The requirements of this section apply to all agreements except for
cancellations marine terminal agreements and assessment agreements

a Agreements shall be clearly and legibly typewritten on one side

only of 8 2 inch by 11 inch durable white loose leaf paper providing
a margin of not less than three quarters of an inch on all edges

b The first page of every agreement or appendix shall be the Title

Page and shall include

1 The name in which the agreement holds out service or in the

absence of such a holding out the full name of the agreement
2 Once assigned the Commission assigned agreement number
3 The generic classification of the agreement in conformity with the

definitions in 572 104
4 The date on which the entire agreement was last republished in

accordance with 572 403 g and
5 If applicable the currently effective expiration date of the agreement

andor any specific provision thereof
c Each agreement page including modifications and appendices shall

be identified by printing the agreement name as shown on the agreement
Title Page and once assigned the applicable Commission assigned agree
ment number at the top of each page

d Each agreement appendix andor modification filed will be accom

panied by a separate signature page appended as the last page of the

item which is signed in the original by each of the parties personally
or by an authorized representative indicating immediately below each such

signature the typewritten full name of the signing party and his or her

position including organizational affiliation

e The body of the agreement shall contain
1 Immediately following the Title Page a Table of Contents providing

for the location of all agreement provisions
2 Following the Table of Contents the body of the agreement setting

forth the operative provisions of the agreement in the order prescribed
by 572 501 and 572 502 Any additional materialprovisions shall be

set forth as consecutively numbered articles

f Any nonsubstantive provisions as defined in 572302 may be sepa
rated from the main body of the agreement text by the inclusion of an

Appendix to the agreement Additional provisions which are permitted to

be included in an Appendix are referred to in 572 501b 3

572 501 b 6 and 572502 a l Such appendices must comply with the

format requirements of paragraphs a and c of this section Such appen
dices are to be serialized alphabetically with the first such Appendix being
designated on its first page as Appendix A

g All pages subsequent to the Title Page shall be numbered in the

upper right hand comer At the option of the parties the numbering of

the pages may start with the first page following the Title Page as Page
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No 1 and continue consecutively thereafter or in the alternative the

pages containing the Table of Contents may be discretely numbered using
consecutive Roman numerals with all pages subsequent to the Table of

Contents being consecutively numbered beginning with Page No 1 In
either event the first edition of anyone page shall be designated in the

upper right hand corner as Original Page No

h All agreements shall conform to the format requirements of this
section and 572 403 and the organization and content requirements of

572501 and 572 502 according to the following schedule
1 Any new agreement shall conform when initially filed
2 Any restatement of a previously effective agreement filed subsequent

to December 15 1984 shall conform to the requirements
3 Any effective agreement which is modified subsequent to December

15 1984 shall be restated in its entirety including the modification and

shall conform to the requirements
4 Any other agreement not otherwise brought into conformity with

these requirements shall be conformed and filed no later than October

1 1985

572 403 Modification of agreements
The requirements of this section apply to all agreements except for

marine terminal agreements and assessment agreements
a 1 Agreement modifications shall be filed in accordance with the

provisions of 572 401 in the format specified in 572 402 and this section

and accompanied by an Information Form
2 The Information Form shall be completed as it pertains to significant

modifications of the agreement
3 Significant modifications for the purposes of this section are those

that may result in a significant reduction in competition Such modifications
include but are not limited to significant changes in the geographic scope
of conference or pooling agreements which expand the scope to cover

additional foreign countries or U S port ranges including initial conference
intermodal authority or the extension of the scope of a joint service agree
ment to ports outside the scope of the existing joint service agreement
currently served by two or more of the parties additions to the number
of parties in pooling or joint service agreements significant reductions
in service levels significant changes in pool penalty provisions or carrying
charges and changes in cargo categories or descriptions that result in
a significant increase in the amount of cargo subject to the pool or changes
in the allocation of cargo or revenue that significantly change the cargo
or revenue shares of national or non national flag lines

b Agreement modifications shall be made by reprinting the entire page
on which the matter being changed is published Such modified pages
shall be designated as revised pages and shall publish in the upper

right hand corner of the new page the consecutive denomination of the

revision e g 1st Revised Page 5
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c If a modification exceeds the page being modified and the parties
do not wish to modify the entire agreement the additional material may
be published on an original page designated with the same number as
the page being modified and with an alphabetical suffix ie Original
Page 5a

d The language being modified shall be indicated on the page filed
as follows

I Language being deleted or superseded shall be struck through and
2 New and initial or replacement language shall immediately follow

the language being superseded and be underlined
3 As an alternative to publishing such indications of change on the

filed page the filed page may be submitted devoid of such indications
if the filing is accompanied by a page submitted for informationillustration
only setting forth the proposed modifications in accordance with the format
prescribed in paragraphs d I and 2 of this section

e When a revised or new page is revised or the entire agreement
is reissued the change indications in paragraphs d I and d 2 of this
section are to be deleted from the republished pages
f If a modification requires the relocation of the provisions of the

agreement such modification shall be accompanied by a revised Table
of Contents page which shall report the new location of the agreement s

provisions
g l In the instance of an agreement which publishes the indications

of modifications specified in paragraph d of this section on the filed
agreement page itself then not later than two years after the last modifica
tion to the agreement the entire agreement shall be republished incorporat
ing such modifications as have been made and shall supersede the previous
edition of the agreement

2 Such republished agreement will be filed with the Commission in
accordance with the filing except as provided in paragraph g 3 of this
section format and content requirements of this part and shall contain

nothing other than the previously effective language and such nonsubstantive
modifications as are necessary to accomplish the republication

3 It is not required that the filing of a republished agreement as de
scribed in paragraph g 2 of this section be accompanied by the Informa
tion Form or that it be filed in more than an executed original true copy

572 404 Application for waiver

a Upon a showing of good cause the Commission may waive the
form organization and content requirements of 572 401 572 402
572 403 572 501 and 572 502

b Requests for permission to depart from the form requirements of
this subpart shall be submitted in advance of the filing or submission
of the materials to which the requested waiver would apply and shall
state 1 the specific regulations from which relief is sought 2 the
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special circumstances requiring the requested relief and 3 the beneficial
results anticipated to be obtained from the requested waiver

572 405 Information Form

a1 Except for marine terminal agreements and assessment agreements
the information required by the Commission for review of an agreement
shall be provided in the Information Form set forth in Appendix A to

this part
2 The filing party to an agreement subject to the Act shall complete

and submit an original and two copies of the Information Form at the
time that an agreement is filed The Information Form shall be completed
in accordance with this subpart including the Instructions set forth in

Appendix A Copies of the form may be obtained in person at the Office
of the Secretary or by writing to the Secretary of the Commission

b A complete response in accordance with the instructions to the Infor
mation Form shall be supplied to each item on the Information Form
that is required to be answered Whenever the party answering a required
part of the Information Form other than Parts III and IV is unable to

supply a complete response that party shall provide for each item for
which less than a complete response has been supplied either estimated
data with an explanation of why precise data are not available or a

detailed statement of reasons for noncompliance and the efforts made to

obtain the required information Use of estimated data with Parts III and
IV requires no explanation ofwhy precise data are not available

c Any party filing the Information Form may supplement that Form
with any other information or documentary material

d The Information Form and any additional information submitted by
a filing party under this section shall not be disclosed except as provided
in 572 608

572 406 Complete and definite agreements
a Any agreement required to be filed by the Act and this part shall

be the complete agreement among the parties and shall specify in detail
the substance of the understanding of the parties

b Except as provided in paragraph c of this section agreement clauses
which contemplate a further agreement or give the parties authority to
discuss andor negotiate a further agreement the terms of which are not

fully set forth in the enabling agreement will be permitted only if the

enabling agreement indicates that any such further agreement cannot go
into effect unless filed and effective under the Act

c Further specific agreements or understandings which are established

pursuant to express enabling authority in an agreement are considered inter
stitial implementation and are permitted without further filing under section
5 of the Act only if the further agreement concerns routine operational
or administrative matters including the establishment of tariff rates rules
and regulations
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SUBPART ECONTENT AND ORGANIZATION OF AGREEMENTS

572 501 Agreement provisionsorganization
a All agreements except for cancellations marine terminal agreements

and assessment agreements shall be organized and shall include the content

as provided by this section The article numbers hereinafter enumerated

are reserved for their particular respective provision or authority as indicated

in this section and 572 502 and may not be used for any other subject
or purpose nor may the specified subject matter appear elsewhere in the

agreement except as herein provided In the instance of a legitimately
inapplicable provision the article number and title are to be included in

the text followed by the word None

b All agreements shall organize and number the following articles in

the following order and shall observe the guidelines as to content as pro
vided in this section Additional articles required to definitively express
the complete understanding between the parties to the agreement and not

otherwise incorporated in appendices to the agreement shall immediately
follow the articles enumerated in this subpart and where applicable in

572502 and shall be numbered consecutively commencing with Article

14

1 Article lFull name of the agreement

2 Article 2Purpose of the agreement
3 Article 3Parties to the agreement List the current parties to the

agreement to include for each participant i the full legal name of the

party to include any FMC assigned agreement number associated with that

name and ii the address of its principal office to the exclusion of

the address of any agent or representative not an employee of the participat
ing carrier or association In the alternative to publishing the membership
of the agreement in Article 3 the membership may be published in a

designated appendix to the agreement and the designated appendix indicated

by cross reference in Article 3

4 Article 4Geographic scope of the agreement State the ports or

port ranges to which the agreement applies and any inland points or areas

to which it also applies with respect to the exercise of the collective

activities contemplated and authorized in the agreement
5 Article verview of Agreement Authority State the authorities

as set forth in 572 201 of this part intended to be collectively exercised

under the auspices of the agreement To the extent that the summary

provided does not represent the full arrangement between the parties addi

tional articles or appendices of the parties own designation and subsequent
to these enumerated articles will be required to provide the specification
of the authority to be exercised and the mechanics of that exercise

Article 5 is not necessarily definitive of the authority that the parties
may collectively exercise pursuant to the agreement and parties may rely
on the contents of the entire agreement as authority for their activities
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6 Article 6Officials of the agreement and delegations of authority
Specify by organizational title the administrative and executive officials

determined by the parties to the agreement to be responsible for designated
affairs of the agreement and the respective duties and authorities delegated
to those officials At a minimum specify i the officials with authority
to file agreements and agreement modifications and to submit associated

supporting materials or with authority to delegate such authority and ii

a statement as to any designated U S representative of the agreement
required by this chapter Where convenient the contents of this article

may be published in a designated appendix to the agreement and the

designated appendix indicated by cross reference in Article 6

7 Article 7 Membership withdrawal readmission and expulsion Speci
fy the terms and conditions for admission withdrawal readmission and

expulsion to or from membership in the agreement including membership
fees refundable deposits and other fees or charges associated with member

ship Two party agreements which do not involve any form of rate charge
or tariff determination or publication authority and which do not otherwise

have any conditions of agreement participation other than the commitment

of the physical resources of the respective parties are relieved of the require
ments of this subparagraph In such a case the article number and name

shall be designated as provided in paragraphs a and b l of this section

8 Article 8Voting Specify the procedures including quorum require
ments by which the agreement membership exercises its collective authority
to choose endorse decide the disposition of defeat or authorize any par
ticular matter issue or activity

9 Article9Duration and termination of the agreement Specify where

applicable the date on which the agreement terminates and describe the

procedures to be followed to terminate the agreement

572 502 Organization of conference and interconference agreements
a Each conference agreement in addition to Articles 1 through 9 con

tained in 572 501 and such other matters as may be necessary to express
the full understanding of the parties shall include the following articles

organized and including the content as provided in this section

1 Article lONeutral body policing State that at the request of any
member the conference shall engage the services of an independent neutral

body to fully police the obligations of the conference and its members

Include a description of any such neutral body authority and procedures
related thereto In the alternative to publishing the neutral body and proce
dures description in Article 10 the description may be published in a

designated appendix to the agreement and the designated appendix indicated

by cross reference in Article 10

2 Article IlProhibited acts State affirmatively that the conference

shall not engage in conduct prohibited by section 10 c 1 or 10 c 3

of the Act

21 F M C



AGREEMENTS BY OCEAN COMMON CARRIERS AND OTHER 531
PERSONS SUBJECT TO THE SHWPING ACT OF 1984

3 Article 12Consultation Shippers requests and complaints Specify
the procedures for consultation with shippers and for handling shippers
requests and complaints

4 Article 13 ndependent action Specify the independent action proce
dures of the conference Such procedures shall provide that any conference

member may take independent action on any rate or service item required
to be filed in a tariff under section 8 a of the Act upon not more than
10 calendar days notice to the conference and shall otherwise be in con

formance with section 5 b 8 of the Act

b I Each interconference agreement in addition to Articles 1 through
9 contained in 572 50 I and Articles 10 11 and 12 contained in paragraph
a of this section shall include the following article Article 13 nde

pendent Action which specifies the independent action procedures of the

agreement
2 Each agreement between carriers not members of the same conference

must provide the right of independent action for each carrier

3 Each agreement between conferences must provide the right of inde

pendent action for each conference

Subpart F Action on Agreements

572 601 Preliminary review rejection of agreements
a The Commission shall make a preliminary review of each filed agree

ment to determine whether the agreement is in compliance with the filing
requirements of the Act and this part and whether the Information Form

is complete or where not complete the deficiency is adequately explained
b 1 The Commission shall reject any agreement that fails to comply

with the filing and information requirements under the Act and of this

part The Commission shall notify in writing the person filing the agreement
of the reason for rejection of the agreement The entire filing including
the agreement the Information Form and any other information or docu

ments submitted shall be returned to the filing party
2 Should the agreement be refiled the full waiting period must be

observed

572 602 Federal Register notice

a A notice of any filed agreement which is not rejected pursuant
to 572 601 will be transmitted to the Federal Register within seven days
of the date of filing

b The notice will include

1 A short title for the agreement
2 The identity of the parties to the agreement and the filing party
3 The Federal Maritime Commission agreement number

4 A concise summary of the agreement s contents

5 A statement that the Agreement is available for inspection at the

Commission s offices and
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6 The final date for filing comments regarding the agreement

572 603 Comment

a Persons may file with the Secretary written comments regarding a

filed agreement Such comments will be submitted in an original and fifteen

15 copies and are not subject to any limitations except the time limits

provided in the Federal Register notice Late filed comments will be re

ceived only by leave of the Commission and only upon a showing of

good cause If requested comments and any accompanying material shall

be accorded confidential treatment to the fullest extent permitted by law

Such requests must include a statement of legal basis for confidential treat

ment including the citation of appropriate statutory authority Where a deter

mination is made to disclose all or a portion of a comment notwithstanding
a request for confidentiality the party requesting confidentiality will be

notified prior to disclosures

b The filing of a comment does not entitle a person to 1 reply
to the comment by the Commission 2 the institution of any Commission

or court proceeding 3 discussion of the comment in any Commission

or court proceeding concerning the filed agreement or 4 participation
in any proceeding which may be instituted

572 604 Waiting period
a The waiting period before an agreement becomes effective shall com

mence on the date that an agreement is filed with the Commission

b Unless suspended by a request for additional information or extended

by court order the waiting period terminates and an agreement becomes

effective on the latter of the 45th day after the filing of the agreement
with the Commission or on the 30th day after publication of notice of

the filing in the Federal Register
c The waiting period is suspended on the date when the Commission

either orally or in writing requests additional information or documentary
materials pursuant to section6 d of the Act The waiting period resumes

on the date of receipt of the additional material or of a statement of

the reasons for noncompliance and the agreement becomes effective in

45 days unless the waiting period is further extended by court order

572 605 Requests for expedited approval
a Upon written request of the filing party the Commission may shorten

the review period Accompanying the request the filing party should provide
a full explanation with reference to specific facts and circumstances of

the necessity for a shortened waiting period If the Commission decides

to approve an abbreviated waiting period the term will be decided after

consideration of the parties needs and the Commission s ability to perform
its review functions under a reduced time schedule In no event however

may the period be shortened to less than fourteen days after the publication
of the notice of the filing of the agreement in the Federal Register When

a request for expedited approval is denied by the Commission the normal
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waiting period specified in 572 604 will apply Such expedition will not

be granted routinely and wilI be granted only in exceptional circumstances

which include but are not limited to The impending expiration of the

agreement operational urgency Federal or State imposed time limitations

or other reasons which in the Commission s discretion constitute grounds
for granting the request

b A request for expedited approval will be considered for an agreement
whose waiting period has resumed after having been suspended by a request
for additional information

c Upon request of the filing party cancellations of agreements and

modifications to the following prescribed agreement provisions wilI be grant
ed expedited approval fourteen days after publication of notice of filing
in the Federal Register

1 Article 3 Parties to the agreement limited to conference agreements
2 Article 60fficials of the agreement and delegations of authority
3 Article 100Neutral body policing limited to the description ofneutral

body authority and procedures related thereto

572 606 Requests for additional information

a The Commission may request from the filing party any additional

information and documentary material necessary to complete the statutory
review required by section 6 of the Act The request shall be made prior
to the expiration of the waiting period All additional information and

documentary material shall be submitted to the Director Bureau of Agree
ments and Trade Monitoring Federal Maritime Commission Washington
DC 20573 If the request is not fully complied with a statement of reasons

for noncompliance shall be provided for each item or portion of such

request which is not fully answered

b Where the Commission has made a request for additional information

material the agreement s effective date is 45 days after receipt of the

additional material In the event all material is not submitted the agree

ment s effective date will be 45 days after receipt of both the documents

and information which are submitted if any and the statement indicating
the reasons for noncompliance The Commission may upon notice to the

Attorney General and pursuant to sections 6 i and 6 k of the Act request
the United States District Court for the District of Columbia to further

extend the agreement s effective date until there has been substantial compli
ance

c A request for additional information may be made orally or in writing
In the case of an oral request a written confirmation of the request shall

be mailed to the filing party within seven days of the communication

d The party upon whom a request for additional information is made

wilI have a reasonable time to respond as specified by the Commission

The test of reasonableness shall be based on the particular circumstances

of the request and shall be determined on a case by case basis
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e Notice that a request for additional information has been made will
be published by the Commission and served on commenting parties Such
notice will indicate only that a request has been made and will not specify
what information is being sought Within fifteen 15 days following service
of the notice further comments on the agreement may be filed

572 607 Failure to comply with requests for additional information
a A failure to comply with a request for additional information results

when a person filing an agreement or an officer director partner agent
or employee thereof fails to substantially respond to the request or does
not file a satisfactory statement of reasons for noncompliance An adequate
response is one which directly addresses the Commission s request When
a response is not received by the Commission within a specified time
failure to comply will have occurred

b The Commission may pursuant to section 6 i of the Act request
relief from the United States District Court for the District of Columbia
when it considers that there has been a failure to substantially comply
with a request for additional information The Commission may request
that the court

1 Order compliance with the request and
2 At its discretion grant other equitable relief which under the cir

cumstances seems necessary or appropriate
c Where there has been a failure to substantially comply section 6 i 2

of the Act provides that the court shall extend the review period until
there has been substantial compliance

572 608 Confidentiality ofsubmitted material
a Except for an agreement filed under section 5 of the Act all informa

tion submitted to the Commission by the filing party will be exempt from
disclosure under 5 U S C 552 Included in this disclosure exemption is
information provided in the Information Form voluntary submission of
additional information reasons for noncompliance and replies to requests
for additional information

b Information which is confidential pursuant to paragraph a of this
section may be disclosed however to the extent

1 It is relevant to an administrative or judicial action or proceeding
or

2 It is in response to a request from either body of Congress or

to a duly authorized committee or subcommittee of Congress
c Parties may voluntarily disclose or make information publicly avail

able If parties elect to disclose information they shall promptly inform
the Commission

572 609 Negotiations
At any time after the filing of an agreement and prior to the conclusion

of judicial injunctive proceedings the filing party or an authorized represent
ative may submit additional factual or legal support for an agreement or
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may propose modifications of an agreement Such negotiations between
Commission personnel and filing parties may continue during the pendency
of injunctive proceedings Shippers other government departments or agen
cies and other third parties may not participate in negotiations

SUBPART G REPORTING AND RECORD RETENTION

REQUIREMENTS
572 701 General requirements

a Address All reports required by this subpart should be addressed
to the Commission as follows

Director

Bureau of Agreements and Trade Monitoring
Federal Maritime Commission

Washington D C 20573

The lower left hand corner of the envelope in which each report is for
warded should indicate the subject of the report and the related agreement
number For example Minutes Agreement 5000

b Serial numbers of reports
1 Each report filed with the commission should be assigned a number

for each subject For example a conference filing minutes of its first
meeting upon the effective date of this rule should assign Meeting No
I to its Minutes the next meeting will be assigned Meeting No 2
and so on The first Shippers Request and Complaint report should be
designated Shippers Request and Complaint Report No 1 the next
report would be Shippers Request and Complaint Report No 2 and
so on

2 Any conference or rate agreement which for its own internal purposes
has a system for assigning sequential numbers to its reports in a manner

which differs from that set forth in paragraph b 1 of this section may
continue to utilize its own system in lieu thereof

c Retention of records Each agreement required to file an index of
documents pursuant to this subpart shall retain a copy of each document
listed for a minimum period of 3 years after the date the document is
distributed to the members and shall make it available to the Commission
upon written request

d Request for documents Documents may be requested by the Director
Bureau of Agreements and Trade Monitoring in writing by reference to

a specific minute or index and shall indicate that the documents will
be received in confidence Requested documents shall be furnished by the

parties within the time specified
e Time for filing Documents filed on an annual calendar year basis

shall be filed by February 15 of the following year Other documents
shall be filed within 30 days of the end of a quarter year a meeting
or the receipt of a request for documents
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1

j

t Confidentiality All information submitted to the Commission under
this subpart shall be accorded confidential treatment to the fullest extent

permitted by law

572 702 Filing of reports related to shippers requests and complaints
and consultations

a Shippers requests and complaints
1 Each conference shall file with the Commission an annual report

setting forth under established shippers request and complaint procedures
and for each calendar year a statistical summary separately showing i
the total number of shippers and shippers associations requests and com

plaints received ii the total number which were fully granted Hi the
total number which were partially granted and iv the total number which
were denied

2 Each report shall also show the total number of requests or complaints
which were pending disposition at the start and at the end of the report
period

3 Each of the totals which are reported to the Commission shall be
divided into three categories ithose involving rates or charges ii those

involving transportation services and Hi those involving other matters

b Consultations Each conference shall file with the Commission an

annual report setting forth a statistical summary showing separately the
total number of shipper and shippers associations requests for consultations
and the total number of consultations during each calendar year under
the established consultation procedures Each of the totals which are reported
to the Commission shall be divided into two categories 1 consultations

involving commercial disputes and 2 consultations involving cooperation
with shippers in preventing and eliminating malpractices

572 703 Filing of minutes

a Meetings For purposes of this subpart the term meeting shall
include any meeting of the parties to the agreement including meetings
of their agents principals owners committees or subcommittees of the

parties authorized to take final action on behalf of the parties Where
the agreement so authorizes this includes final action by telephonic or

personal polls of the membership
b Content of minutes Except as provided in paragraph c of this

section conferences interconference agreements agreements between a con

ference and one or more ocean common carriers pooling agreements equal
access agreements discussion agreements marine terminal conferences and
marine terminal rate fixing agreements shall through a designated official
file with the Commission a report of each meeting defined in paragraph
a of this section describing all matters within the scope of the agreement

which are discussed or considered at any such meeting and shall indicate
the action taken These reports need not disclose the identity of parties
that participated in discussions or the votes taken
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c Exemption No minutes need be filed under paragraph b of this

section with respect to any discussion of or action taken with regard to

1 Rates that if adopted would be required to be published in the

Commodity Rate Section Class Rate Section or Open Rate Section of

the pertinent tariff on file with the Commission except that this exemption
does not apply to discussions limited to general rate policy general rate

changes the opening or closing of rates or service or time volume contracts

or

2 Purely administrative matters

572 704 Index of documents

a Each agreement required to file minutes pursuant to 572 703 shall

maintain an index of all reports circulars notices statistics analytical
studies or other documents not otherwise filed with the Commission pursu
ant to this subpart which are distributed to the member lines and are

used to reach a final decision on any of the following matters

1 Revenue projections and plans This would exclude individual rate

adjustments but would include general rate adjustments surcharges and

other items affecting shipper costs

2 Studies regarding proposed changes to the conference agreement or

its membership
3 Non conference competition
4 Changes in the nature and type of transportation service generally

and specifically at individual ports or points
5 Trade tonnaging requirements vessel utilization and vessel replace

ment plans
6 Conference participation in trade market share

7 The exercise of the right of independent action

8 Development of transportation technology and intermodal services

9 Malpractices
10 Use of service contracts time volume rate schemes and loyalty

contracts

11 Conference relationship with shippers and shipper groups

12 Governmental and other foreign requirements affecting the con

ference

b 1 Each index required to be maintained by paragraph a of this

section shall be filed with the Commission on a calendar year quarterly
basis

2 Each index must be certified by an official of the agreement as

true and correct

572 705 Waiver of reporting and record retention

Upon a showing of good cause the Commission may waive any of

the provisions of this subpart
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SUBPART H RESERVED

SUBPART I PENALTIES

572 901 Failure to file

Any person operating under an agreement involving activities subject
to the Act pursuant to sections 4 and 5 a of the Act and this part and

not exempted pursuant to section 16 of the Act or excluded from filing
by the Act which has not been filed and has not become effective pursuant
to the Act and this part is in violation of the Act and of this part and

is subject to the civil penalties set forth in section 13 a of the Act

572 902 Falsification of reports
Knowing falsification of any report required by the Act or this part

including knowing falsification of any item on the Infonnation Fonn is

a violation of the rules of this part and is subject to the civil penalties
set forth in section 13 a of the Act and may be subject to the criminal

penalties provided for in 18 U S C 1001

SUBPART I PAPERWORK REDUCTION

572 991 OMB control numbers assigned pursuant to the Paperwork Re

duction Act
This section displays the control number assigned to infonnation collec

tion requirements of the Commission in this part by the Office of Manage
ment and Budget pursuant to the Paperwork Reduction Act of 1980 Pub

L 96511 The Commission intends that this section comply with the re

quirements of section 3507 f of the Paperwork Reduction Act which re

quires that agencies display a current control number assigned by the Direc

tor of the Office of Management and Budget OMB for each agency
infonnation collection requirement

Section
Current

OMB Con

trol No

572 101 through 572 902 30720045
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APPENDIX A TO PART 572

INFORMATION FORM AND INSTRUCTIONS

Explanation and Instructions for Information Form

The following explanation and instructions accompany the Information
Form Form and are intended to facilitate the completion of the Form

The explanations and instructions should be read in conjunction with the

Shipping Act of 1984 Act and with 46 CFR Part 572

All agreements by or among ocean common carriers referenced in 46
CFR 572 201 a excluding assessment agreements marine terminal agree
ments and those agreements exempted from the filing of the Information
Form pursuant to Subpart C of Part 572 and significant modifications

to agreements referenced in 572403 filed with the Commission must

be accompanied by a completed Information Form which in all cases

necessitates the completion of Parts I II VI and IX

Part V which requests information on proposed service and any proposed
reduction or elimination of service is required to be completed only by
parties filing agreements with service authority

Completion of Part VII is optional
Because of their potential substantial anticompetitive implications parties

filing certain types of agreements namely rate fixing including for exam

ple agreements authorizing conferences interconference agreements and

agreements between a conference and one or more ocean common carriers

pooling and joint service and consortium agreements are required to com

plete Parts III IV and VIII of the Form in addition to the above specified
parts required to be completed by all filing parties

Certain parts of the Form request information that may not be readily
available to the filing party Where precise information is not available

best estimates may be suppled Where estimates are made they should

be identified by the use of the notation est Except for Parts III and

IV furnishing an estimate requires a clear explanation of why the precise
information is not available Where such an explanation is provided the

use of estimates will not ordinarily be regarded as a failure to supply
a complete response as specified in 46 CFR 572 601 and does not require
a separate statement of reasons for noncompliance

In all parts of the Form where data are requested the filing party is

required to indicate all sources used to obtain such data Sources should

also be specified where estimates have been made by the filing party

PART BY PART EXPLANATION

Part I

Part I requires the filing party to state the full name of the agreement
as also provided under 46 CFR 572 501
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Part II A

Part II A requires the filing party to indicate whether or not the agree
ment authorizes the parties to collectively fix rates or significantly modifies

an agreement with such authority Rate fixing may be authorized by a

conference agreement an interconference agreement or an agreement be

tween a conference and one or more ocean common carriers

Part II B

Part IIB requires the filing party to indicate whether or not the agree
ment authorizes the parties to pool cargoes or revenues or significantly
modifies an agreement with such authority

Part II C

Part II C requires the filing party to indicate whether or not the agree
ment authorizes the parties to establish a new joint service or consortium
or significantly modifies an agreement with such authority

Background Information to Parts III and IV

Ifany question in Part II is answered YES the filing party is required
to complete Parts III IV and VIII in addition to completing Parts I
II VI and IX which are required to be completed by all filing parties

The amount of cargo is to be measured in uappropriate units as determined

by the parties such as revenue tons weight tons measurement tons or

TEUs Specify the unit of measurement used
The relevant trade s for the purpose of Parts III and IV is to be deter

mined by the parties The relevant trade s may encompass the entire geo
graphic scope of the agreement or any combination of U S and foreign
ports or port ranges or sub trades within the scope of the agreement as

deemed appropriate by the parties The filing party should clearly identify
the relevant trade s used for the purposes of completing the Information
Form

Sub trade is defined as the scope of all liner movements between each

foreign country and each U S port range within the scope of the agreement
Each foreign countryU S port range pair should be shown separately
Where the agreement covers both U S inbound and outbound liner move

ments inbound and outbound liner movements should be shown separately
U S port ranges are defined by using the Bureau of Census classification

of U S Coastal Districts Thus the U S port ranges are defined as follows
North AtlanticIncludes ports along the eastern seaboard from the north

ern boundary ofMaine to the southern boundary of Virginia
South Atlantic Includes ports along the eastern seaboard from the north

ern boundary of North Carolina to but not including Key West Florida
Also included are all ports in Puerto Rico and the U S Virgin Islands

Z7 F M C



AGREEMENTS BY OCEAN COMMON CARRIERS AND OTHER 541
PERSONS SUBJECT TO THE SHIPPING ACT OF 1984

Gulf Includes all ports along the Gulf of Mexico from Key West
Florida to Brownsville Texas inclusive

South Pacific Includes all ports in the States of California and Hawaii

North Pacific Includes all ports in the States of Oregon Washington
and Alaska

Great Lakes Includes all ports bordering upon the Great Lakes and
their connecting waterways as well as all ports in the State of New York
on the St Lawrence River

Liner service refers to a definite advertised schedule giving relatively
frequent sailings at regular intervals between specific U S ports or port
ranges and designated foreign ports or port ranges Liner vessels are defined
as those vessels used in a liner service Liner cargoes are cargoes carried

on liner vessels in a liner service A liner operator is a vessel operating
ocean common carrier engaged in liner service Liner movement is the

carriage of liner cargo by liner operators The above liner terms definitions

and descriptions are only to be used for the purpose of the Information

Form

Market share information should be provided using data for the most

recent twelve 12 month period for which data are available State the

period used Identify all units of measurement and all sources of the data

Data may be estimated Indicate where estimates are made and describe

the basis of their derivation

Alternative liner routing is defined as liner service between the foreign
country specified in the sub trade and any North American port s other

than those located within the port range covered by the sub trade The

alternative liner routing may serve the sub trade s port s and interior

point s by way of feeder service transshipment surface carriage such

as mini landbridge or some other form of substituted transport Alternative

liner routing includes only those liner services which compete for cargoes
carried in the sub trade

Part III A

Part III A requires the filing party to provide the total amount of cargo
carried on all parties liner vessels in each relevant trade within the scope
of the agreement over the most recent twelve 12 month period for which

data are available

Part III B

Part III B requires the filing party to provide the total amount of cargo
carried on all liner vessels ie both party and non party carriers operating
in each trade identified in A within the scope of the agreement for

the most recent twelve 12 month period for which data are available
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Part III C

Part III C requires the filing party to provide the combined market

share of all parties operating in each relevant trade within the scope of

the agreement The market share provided in Part III C is the quotient
multiplied by 10 of the total derived in Part III A divided by the

total derived in Part III B The formula for calculating market share is

as follows

The total amount of cargo carried on all parties liner vessels

in each relevant trade within the scope of the agreement over

the most recent twelve month period for which data are available

divided by the total amount of cargo carried on all liner vessels

in each relevant trade within the scope of the agreement over

the same twelve month period which quotient is multiplied by
100

The relevant trade s identified in III A should be clearly identified

Each market share calculation should be based on cargo data for identical

relevant trades The most recent twelve month period for which data are

available is to be the same period of time used both in the calculation

of the parties total liner cargo movements Part III A and in the calcula

tion of the total sub trade liner cargo movements for all liner operators
Part III B

Part IV A

Part IV A I requires the filing party to provide for each relevant trade

within the scope of the agreement the names of all liner operators who

are not parties to the agreement and who were offering liner service

in that trade at the time the agreement was filed with the Commission

Part IV A 2 requires the filing party to provide for each relevant trade

the names of all liner operators serving alternative liner routings who com

pete for the cargoes carried by the parties
Part IV A 3 requires the filing party to describe the extent of the

competition offered by all non party liner operators including liner operators
directly serving the relevant trade s and liner operators serving alternative

liner routings A description of the extent of competition should include

estimates or precise information where available of non party liner operator
market share shown either for each individual operator or for all operators
collectively Any evidence of underutilized capacity in the alternative liner

routings may also be provided Explain how the non party market share

was derived Specify the units of measurement used in the calculations

Indicate the source s used to provide data or estimates
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Part IV B

Part IV B 1 requires the filing party to identify to the extent known
all significant non liner competitive substitutes that are available to shippers
of commodities historically transported by liner service within the scope
of the agreement Non liner competitive substitutes may include carriage
on a charter or contract basis or on an infrequent irregular basis by bulk
mix container bulk breakbulk or other vessel type operators Such substitutes
may also include carriage by air freight operators or air passenger operators
with available belly space for air freight Such substitutes may provide
service to a trade through some form of substituted service e g mini
landbridge transshipment or feeder service by way of ports within an
alternative North American port range s

Part IV B 2 requires the filing party to estimate the percentage of
the total amount of the total amount of cargo historically carried in the
trade on liner vessels that has been carried by non liner competitive sub
stitutes over the most recent twelve 12 month period for which data
are available The intent of Part IV B 2 is to determine the amount
of liner cargo historically carried in the trade that has been lost to

non liner operators Identify all units of measurement and describe how
the percentage was derived Identify the sources used

Part V

Part V is required to be completed only by filing parties whose agree
ments contain service authority which is defined as including either or
both of the following authorities allowing parties to agree between or

among themselves to allocate or otherwise provide tonnage or capacity
between or among carriers in the relevant trade s to establish a schedule
of ports which each carrier will serve andlor the frequency of each carrier s

calls at those ports For the singular purpose of the Information Form
port means the place with a harbor that an ocean carrier serves either

directly by oceangoing vessel or indirectly by feeder service Port calls
are direct or indirect calls at a port by vessels under the direct operational
control of one or more parties to the agreement

Part V A

Part V A requires the filing party to identify all U S ports expected
to be served under this agreement Include all U S ports expected to

receive direct liner service port calls by a party and indirect liner service
port calls by way of some form of substituted service such as feeder

service where those vessels are under the direct operational control of
one or more of the parties to the agreement The identification of other
forms of indirect service under the agreement such as intermodal service
e g interior point or minilandbridge or transshipment may be provided
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if the parties believe that such information will assist and expedite the
Commission s analysis of the agreement s impact on service

Part V B

Part V B 1 requires the filing party to specify any party s reduction
in frequency of service to any U S port within the scope of the agreement
where the reduction of service to that port occurs as a result of the imple
mentation of the agreement Reductions in frequency are determined as

follows 1 for each party and for each U S port within the scope of
the agreement served by that party determine total number of port calls
over the most recent twelve 12 month period for which data are available

historical port call calculation 2 for each party and for each U S

port within the scope of the agreement served by that party estimate
the total number of port calls for the twelve 12 month period immediately
following implementation of the agreement expected port call calculation
3 calculate the difference between the historical port call calculation

and the expected port call calculation Provide for each party and for
each U S port the following calculations the historical port call calcula
tion the expected port call calculation and the difference between
those calculations

Part V B 2 requires the filing party to specify any elimination of service
to any U S port within the scope of the agreement that is currently at
the time the agreement is filed receiving liner service from any party
to the agreement where the elimination of that port occurs as a result
of the implementation of the agreement The term service to any U S

port includes direct service by the parties and indirect service by way
of feeder service

Part VI A

Part VI A requires the filing party to indicate whether or not the agree
ment was entered into as a direct or indirect response to any law decree
rule regulation or any other governmental action promulgated or otherwise
implemented by a foreign government The agreement may for example
operate in a context where a foreign government has promulgated or imple
mented certain cargo reservation cargo preference or other cargo sharing
schemes that favor national flag lines and that require these national lines
to be members of a conference A direct response to such governmental
action would be the creation of a conference agreement An indirect re

sponse to such governmental action would be the creation of a pool that
facilitates cargo sharing within a conference even though the pool was

not per se required by such governmental action Moreover a commercial
agreement that is in response to a governmental action that was itself
in response to the concerted actions of other governments for example
the UNCTAD Code of Liner Conduct would be in direct response to
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a governmental action and so require the completion of Part VI In addition
an equal access agreement necessarily entails the involvement of a foreign
government in liner shipping thus requiring the completion of Part VI

Part VI B

Part VI B requires the filing party to identify all such laws decrees
rules regulations or any other foreign governmental actions that have led
to the agreement All such governmental actions should be identified by
the type of governmental action e g a law decree memorandum order
etc the full legal title of the governmental action the date that the
governmental action became or will become effective and the date if
specified the governmental action will terminate Part VI B also requires
a detailed description of the purpose and the nature of the governmental
action including all requirements imposed on the parties by the govern
mental action and the specification of each provision in the agreement
that is a direct or indirect response to each such governmental action

Part VI C

Part VI C requires the filing party to indicate whether or not any law
decree rule regulation or any other foreign governmental action identified
in Part II B limits access to the carriage of liner cargoes within the
scope of the agreement Limited access to the carriage of liner cargoes
may be effected by excluding certain liner operators or classes of liner

operators e g by national flag or carrier nationality from the trade entirely
or by reserving certain cargoes for carriage by certain liner operators or
classes of liner operators eg by national flag or carrier nationality
or by limiting the ports at which liner operators may call or by restricting
the frequency of scheduled port calls or by other such measures that
restrict the open competition for liner cargoes within the scope of the
agreement by liner operators

Part VI D

Part VI D requires the filing party to explain how access to cargoes
carried by liner operators is limited by the actions of a foreign government
as identified in Part VI B See Part VI C for examples of how access

to cargoes can be limited by the actions ofa government

Part VIE

Part VIE requires the filing party to provide the percentage of the

total amount of cargo carried on all liner vessels in the trade to which
access is limited by a foreign government The percentage is derived by
dividing the amount of cargo in the trade to which access is limited
by a foreign government by the total amount of cargo carried on all
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liner vessels in the trade and multiplying the quotient by 100 The trade
is defined as the scope of the agreement that is all foreign and domestic

ports or port ranges served under the agreement The amount of cargo
can be measured in revenue tons weight tons measurement tons or TEU s

Specify which unit of measurement is used The amount of cargo should
be provided on the basis of the most recent twelve 12 month period
for which data are available Where precise information is not available
best estimates may be supplied Identify estimates by the use ofthe notation

est Indicate the sources of such estimates

Part VII

The completion of Part VII A and B is optional

Part VII A

Part Vll A permits the filing party to indicate all benefits resulting
from the agreement that will accrue principally to the parties as a result
of the operation of the agreement Such benefits may include increased

operational efficiencies or other reductions in costs that result from the

implementation of the agreement Data that are necessary to substantiate
the specified benefits should be submitted

Part VII B

Part VII B permits the filing party to indicate all benefits resulting
from the agreement that will accrue to shippers and to U S commerce

generally Such benefits may include reduced rate levels or improved quality
or frequency of service that result from the operation of the agreement
Data that are necessary to substantiate the specified benefits should be
submitted

Part VIII

Part VIII requires a filing party that has answered yes to Part II
A B or C to identify any reports studies or other research that

were prepared by or for any or all of the parties for the purpose of

analyzing formulating or assessing the competitive conditions in the relevant
trade s affected by the agreement or the competitive impact of the agree
ment on the relevant trade s affected by the agreement

Part IX A

Part IX A requires the filing party to provide the name title address

telephone number and cable address of a person the Commission may
contact regarding the Information Form and any information provided there
in
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Part IX B

Part IX B requires the filing party to provide the name title address
telephone number and cable address of a person the Commission may
contact regarding a request for additional information or documents

Part IX C

Part IX C requires generally that the filing party sign and certify that
the information in the Form and all attachments and appendices are to

the best of the filing party s knowledge true correct and complete The

filing party is also required to indicate his or her relationship with the
parties to the agreement

FEDERAL MARITIME COMMISSION

INFORM AnON FORM

For Certain Agreements By or Among Ocean Common Carriers

Agreement Number

Assigned by FMC

PART I Agreement Name

PART II Agreement Type

YES NO

A Rate Fixing Agreements
Does the agreement authorize the parties to collectively

fix rates or significantly modify an agreement with
such authority

B Pooling Agreements
Does the agreement authorize the parties to pool cargoes

or revenues or significantly modify an agreement with
such authority

C Joint Service orConsortium Agreements
Does the agreement authorize a joint serviceconsortium

arrangement or significantly modify an agreement with
such authority

If any question in PART II is answered YES complete PARTS III
IV and VIII in addition to PARTS I II VI and IX that are required
to be completed by all filing parties
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PART III Market Share Information

A Provide the total amount of cargo carried on all parties liner vessels

in each relevant trade within the scope of the agreement over the most

recent twelve 12 month period for which data are available

B Provide the total amount of cargo carried on all liner vessels in

each relevant trade within the scope of the agreement over the most recent

twelve 12 month period for which data are available

C Provide the market share of all parties in each relevant trade within

the scope of the agreement over the most recent twelve 12 month period
for which data are available

PART IV Market Competition
A Liner Competition
1 For each relevant trade within the scope of the agreement provide

the names of all liner operators not parties to the agreement currently
offering service in that trade

2 Provide the names of all liner operators serving alternative liner

routings where those operators compete for cargoes carried by the parties
in the relevant trade

3 Describe the nature and extent of the competition from the liner

operators listed in A 1 and A 2 above

B Non Liner Competition
1 Identify all competitive substitute forms of transport other than liner

service that are available to shippers of commodities historically transported
by liner service in each relevant trade including for example bulk carriers

charter operators or air freight carriers

2 Estimate the percentage of the total amount of liner cargoes in

each relevant trade traditionally carried on liner vessels that has been

carried by non liner substitute forms of transport over the most recent

twelve 12 month period for which data are available

PART V Service to the Shipping Public Under the Agreement

To be completed only for those agreements which have service authority

A Proposed Service

Identity all U S ports expected to be served by the parties under this

agreement

b Reduced Sailings
1 Estimate the parties reductions in frequency of calls at each U S

port within the scope of the agreement
2 Specify the parties elimination of service to any U S port within

the scope of the agreement currently served by any party
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PART VI Foreign Government Involvement in the Liner Market

YES NO

A Was this agreement entered into as a direct or indirect re

sponse to any law decree rule regulation or other govern
mental action promulgated or implemented by a foreign govern
ment

8 If the answerto A is YES identify all such laws decrees

rules regulations or other governmental actions and specify all

provisions in the agreement that stem from these factors

C If the answer to A is YES do any of the above identified

governmental actions limit access to the carriage of liner car

goes within the scope of the agreement
D If the answer to C is YES explain how access to liner

cargoes is limited by the foreign government
E If the answer to C is YES provide the percentage of the

total liner cargo in the trade to which access is limited by a for

eign government Explain the method by which the percentage
was derived

PART VII Benefits of the Agreement Optional
A Indicate any benefits such as improved efficiencies or other reduc

ions in transportation costs that will accrue principally to the parties
as a result of the operation of the agreement Provide the data necessary
to substantiate the above specified benefits

B Indicate any benefits such as lower rate levels or improved service
levels that will accrue to shippers and to U S commerce generally as

a result of the operation of the agreement Provide the data necessary
to substantiate the above specified benefits

PART VIII Reports Studies or Other Research

Identify any reports studies or other research that were prepared by
or for any or all of the parties for the purpose of analyzing formulating
or assessing the competitive conditions in the relevant trade s affected

by the agreement or the competitive impact of the agreement on the

relevant trade s affected by the agreement

PART IX Identification of Person s to Contact Regarding the Information
Form and Certification ofAuthenticity

A Identification of Contact Person

1 Name of Contact Person

2 Title of Contact Person

3 Firm Name and Business

4 Business Telephone Number

5 Cable Address

27 F M C



550 FEDERAL MARITIME COMMISSION

B Identification of an Individual Located in the United States Designated
for the Limited Purpose of Receiving Notice of an Issuance of a Request
for Additional Information or Documents see 46 CFR 572 606

1 Name

2 Title

3 Address

4 Telephone
5 Cable Address

C Certification

This Information Form together with any and all appendices and attach

ments thereto was prepared and assembled in accordance with instructions

issued by the Federal Maritime Commission Subject to the recognition
that where so indicated reasonable estimates have been made the informa

tion is to the best of my knowledge true correct and complete
Name please print or type

Title

Relationship with parties to agreement

Signature
Date
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46 CFR PART 510

DOCKET NO 8429

LICENSING OF OCEAN FREIGHT FORWARDERS

November 16 1984

Discontinuance of Proceeding
The Federal Maritime Commission has determined to

discontinue this proceeding in light of the recent enact

ment of certain amendments to the Shipping Act 1916

which renders the proceeding unnecessary Freight for

warder agreements relating to the foreign commerce of

the United States are no longer subject to the require
ments of that Act

DATES Effective November 23 1984

SUPPLEMENTARY INFORMATION

By Notice published in the Federal Register on August 29 1984 49

FR 34253 the Commission proposed to reinstate the requirement provided
for in 46 CFR 510 36 1983 to require ocean freight forwarders operating
in the foreign commerce of the United States to file their agreements
with the Commission pursuant to section 15 Shipping Act 1916 46 U S c

814 The comment period on this proposal is scheduled to expire on Decem

ber 29 1984
H R 5833 Pub L No 98 595 98 Stat 3130 1984 which was recently

enacted into law amends the Shipping Act 1916 to remove such freight
forwarder agreements from the filing and approval requirements of that

Act That action renders this proceeding unnecessary Accordingly the pro

ceeding is discontinued

ACTION

SUMMARY

By the Commission
S FRANCIS C HURNEY

Secretary
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DOCKET NO 8411

INGERSOLL RAND COMPANY

v

U S LINES S A FORMERLY MOORE McCORMACK LINES INC

NOTICE

November 27 1984

Notice is given that no exceptions were filed to the October 17 1984
initial decision in this proceeding and the time within which the Commission

could determine to review that decision has expired No such detennination

has been made and accordingly that decision has become administratively
final

S FRANCIS C HURNEY

Secretary
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DOCKET NO 8411

INGERSOLL RAND COMPANY

v

U S LINES S A FORMERLY MOORE McCORMACK LINES INC

Shipment of air compressor kits found properly classified Case dismissed

FrankJ Hathaway for Ingersoll Rand Company

A C Hidalgo for U S Lines S A

INITIAL DECISION I OF JOHN E COGRAVE ADMINISTRATIVE LAW

JUDGE

Finalized November 27 1984

This case involves a shipment of portable air compressor kits which

complainant say were improperly classified by respondent under Southbound

Freight Tariff No 6 of the United States South and East Africa Conference

On the bill of lading the shipment is described as

ROADBUlLDING MACHINERY

3 House to House Containers Said To Contain

Below this heading the contents of the three containers were listed as

46 Boxes air compressor kits 3 boxes of batteries 2 bundles of wool

and I box of parts for air compressor kits

The arguments of the parties revolve around two tariff items and a

rule of general application Item 4310 reads

ROADMAKING EARTHMOVING OR CONSTRUCTION

EQUIPMENT AND PARTS VIZ

Listed under this heading are various pieces of equipment rang
ing from Angle Dozers to Wagon Tank Motorized

ROADMAKING EARTHMOVING OR CONSTRUCTION

EQUIPMENT AND PARTS VIZ

Completely boxed

Unboxed other than completely boxed must be assessed the

unboxed rate

1 This decision will become the decision of the Commission in the absenceof review thereof by the Com

mission Rule 227 Rules of Practice and Procedure 46 CPR 502 227
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Item 1190 reads

COMPRESSORS Air

Completely boxed or completely boxed except for Traction
Treads or Wheels with or without controls exposed
Unboxed other than boxed or completely boxed except for

Traction Treads or Wheels must be assessed the unboxed rate

The rule of general applicability Rule 2 0 reads

0 RATE APPLICATION FOR PARTS

Whenever rates are provided for an article named herein the

same rate will also be applicable on named parts of such arti

cles when so described on ocean bills of lading except where

specific rates are provided herein for such parts

It is complainant s contention that the shipment should have been rated

under Item 4310 instead of Item 1190 Complainant says that its portable
air compressor kits are parts for Roadbuilding Machinery because a

roadbuilding air compressor is not a self propelled unit and therefore must

be pulled by other motorized equipment i e Equipment Highway Pavement

Marking 2 Moreover says complainant the air compressor kits are less

engines and are not complete air compressors ready for use They are

kits or parts for roadmaking roadbuilding equipment ofwhich air compres

sors are considered a part
Finally complainant contends that respondent s classification of the kits

was improper because Item 1190 has no provision for parts In other

words Item 1190 does not read COMPRESSOR AIR and PARTS nor

does it list beneath the heading specific p which would take the item

rate Since the words and Parts do not appear in the description of

the articles covered by Item 1190 and there are no parts listed in the

item it can cover only complete air compressors according to complainant
The air compressor kits in issue are less engines Therefore they are not

complete compressors and cannot be propeJly classified under Item 1190

This argument follows from complainant s reading of Rule 2 0

Complainant reads that part of Rule 2 0 which says the rate applies
to name parts of such articles as requiring either that the tariff item

itself contain specific references to the named parts of the articles cov

ered by the item or that the words and Parts appear in the item as

they do in Item 4310
On the other hand the respondent reads Rule 2 0 as requiring the

shipper to specifically name the articles shipped as parts of a specific
machine on the bill of lading In the case here respondent s position
is that the complainant should have described the compressor kits as parts
for a specific viz i e air compressor kit parts for Equipment Highway

2 Item 4310 lists after the viz Equipment Highway Pavement Marklng
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Pavement Marking in order to comply with the first part of Rule 2 G
However respondent argues that rule 2 G is clear that where specific
rates are provided in the tariff for such parts those rates shall apply
Here says the respondent there was a specific rate for air compressors
so it was the proper rate to apply to the portable air compressor kits
even if it is admitted that the compressor kits were parts for the Highway
Pavement Marking Equipment

Where a question of tariff interpretation is in issue any indefiniteness
and ambiguity in the tariff provisions which in reasonableness permit of

misunderstanding and doubt by shippers require interpretation of such provi
sions against the carrier The Gelfand Manufacturing Co v Bull S S

Line Inc 1 D S S B 169 170171 1929 However shippers may not

avail themselves of a strained or unnatural construction to create an ambigu
ity Buckley Dunton Overseas S A v Blue Star Shipping Corp 8 F M C
137 1964 And where two classifications are applicable to a commodity
the one which more specifically describes the article is the proper one

Corn Products Co v Hamburg American Lines 10 F M C 388 1967

The first question to be answered is whether there is an ambiguity
in the tariff which must be construed against the respondent Although
the complainant does not specifically urge such an ambiguity his argument
seems to create one or at least to create the appearance of one When

Rule 2 G says that named parts of an article shall take the same

rate as the article itself just where are the names of the named parts
to appear Complainant reads the rule so as to require that the parts
be named in the tariff or at least that the tariff item under which

the parts are to be classified carry the and Parts designation Respondent
on the other hand reads Rule 2 G as requiring that the parts be named

in the bill of lading
A moment s thought is all that is needed to see that complainants

interpretation would result in truly humongous tariffs There are just
too many parts to even relatively simple machines to read Rule 2 G

as requiring the individual parts to be named in the tariff if the part
is to take the same rate as the machine Moreover the language of the

rule itself seems to me reasonably clear The rule simply requires that

where a shipper is seeking to apply the rate of an article to parts for
that article then he must so designate the parts on the bill of lading
Then if the shipment consists of axles for tractors they would be described

as such on the bill of lading and would take the tractor rate If the

complainant s reading of the rule were accepted there would be no need

for the general rule since all of the parts on which the article rate would

apply would already be listed in the same item as the article

The question now becomes whether the compressor kits are parts for

Equipment Highway Pavement Marking or Compressors or parts for Com

pressors Complainant s sole ground for the conclusion that the compressor
kits are parts for roadbuilding machinery is that even when the kit is
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assembled this particular compressor has no motive power of its own

and must be pulled behind or by other motorized equipment namely the

Highway Pavement Marker This clearly stretches the commonly understood

meaning of the word part as a constituent member of a machine

or other apparatus Webster s Third New International Dictionary or

and extra piece for replacing worn out parts The American College
Dictionary Complainant s air compressor if towed by a Mercedes Benz
would by complainant s reasoning be a part of that Mercedes Benz The

presence or absence of motive power does not determine whether a thing
is a part

Finally even if complainant s argument that its compressor kits could

be considered as parts of roadbuilding machinery Rule 2 0 would still

require their classification under Item 1190 under the rule s proviso
except where specific rates are provided for such parts

For the foregoing reasons I conclude that the shipment in question
was properly classified under Item 1190 The complaint is dismissed

S JOHN E COORAVB

Administrative Law Judge
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DOCKET NO 847

TARIFF COMPLIANCE INTERNATIONAL ACTING ON BEHALF OF

A A INTERNATIONAL A DIVISION OF TANDY CORPORATION

v

KAWASAKI KISEN KAISHA LTD STEAMSHIP COMPANY

ORDER OF REMAND

November 28 1984

This proceeding arose from a complaint filed on February 22 1984

by Tariff Compliance International Complainant acting as agent for A A

International A Division of Tandy Corporation against Kawasaki Kisen

Kaisha Ltd Steamship Company K Line Respondent Respondent is

a common carrier engaged in transportation by water from Japan and Korea

to the West Coast of the United States and is a member of the Trans

Pacific Freight Conference of JapanKorea

Complainant alleges that it was assessed rates and charges on 39 ship
ments bills of lading during the period January 12 1982 to March 28

1983 which were greater than those specified in Respondent s tariff in

violation of section 18b 3 of the Shipping Act 1916 1916 Act 46

U S C 817 and has been subjected to unfair unjust and discriminatory
treatment in the adjustment and settlement of claims in violation of section

14 Fourth of the 1916 Act 46 U S C 813

Reparations in the amount of 73 863 27 are sought for the alleged
tariff violations In addition Complainant seeks an unspecified amount as

reparations for the alleged violation of section 14 Fourth

Complainant sought to have the case heard pursuant to the shortened

procedure of Subpart K Rule 181 of the Commission s Rules of Practice

and Procedure 46 CF R 502 181 Respondent in its answering memoran

dum to the complaint consented to the shortened procedure
On May 9 1984 the Presiding Administrative Law Judge served a

notice in which he rejected the shortened procedure request on the

ground that Complainant had failed to comply with the requirements of

Rule 182 of the Rules of Practice and Procedure 46 U S C 502 182

That notice further directed the parties to submit on or before May 21

1984 a prehearing statement pursuant to Rule 95 of the Commission s

Rules ofPractice and Procedure 46 C FR 502 95

On May 21 1984 the parties filed a Joint Prehearing Statement which

identified the issues which remained in dispute As to the following items
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the only issue in dispute is whether Complainant has met its burden of

proof of showing that the alleged commodity was actually shipped

Commodity Amount

Printing Mechanism partsAccessories

Thermal Paper
Disk Drives

Speaker Parts

Printing Mechanisms FOB

Copy Machine Parts
P A Systems Megaphones
MaximumPer Container Rates

4443 18

334 46
I 86 94

5887

346 90
9 60

6 70
356 69

8 078 34

As to the following items in addition to the issue of sufficiency of

proof of commodity shipped there existed disputes of tariff interpretation
and application

Commodity Amount

Keyboards
Joystick Control Assemblies

Programmable Calculators

Hand Held Electronic GameslParts
Audio Cassette Tape Cases
Electronic Telephone Directories
Audio Goods

54 520 35

1 764 11

708 63
255 87

1 574 40
222 49

6 739 08

65 784 93

The parties advised that they intended to call one or more expert witnesses
to testify as to the nature and use of the commodities in dispute In
addition they advised that they would introduce copies of all documents
attached to the complaint all relevant tariffs and tariff pages all correspond
ence relevant to the handling of Complainant s overcharge claims and

descriptive literature relating to commodities shipped The parties also indi
cated that in some cases actual physical production and demonstration of
the commodity itself was contemplated

On May 23 1984 the Presiding Officer served a notice which stated

that the proceeding would be conducted under the shortened procedure
provided for in Subpart K of the Commission s Rules of Practice and

Procedure The parties were given until June 4 1984 to submit any supple
mental evidence

In response to the notice of May 23 1984 Complainant provided an

affidavit relating to the nature and use of keyboards and submitted

copies of payment vouchers relating to the subject shipments The other

evidence and testimony which Complainant indicated in the Joint Prehearing
Statement that it would adduce at hearing was not included in Complainant s

submission In its response Respondent noted that the change in the
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procedural schedule has not permitted Respondent the opportunity to fully
explore the evidence which might have been offered Respondent thus

relied largely on its previously filed pleadings
On July 25 1984 the Presiding Officer issued an Initial Decision in

which he concluded that Complainant had failed to prove what was actually
shipped and that there was not sufficient information upon which to establish

the validity of the claim Complainant filed Exceptions to the Initial Deci

sion which argue the merits of its case in regard to the commodities

shipped and except to the procedure followed by the Presiding Officer

Respondent filed a Reply to Exceptions supporting the Initial Decision

DISCUSSION

We believe that many of the Presiding Officer s difficulties with the

material submitted could have been resolved by the testimony of an appro

priate sponsoring witness Accordingly rather than proceeding under Subpart
K it would have been more appropriate to conduct an oral evidentiary
hearing on the issues identified in the Joint Prehearing Statement The

Presiding Officer s abrupt reversal on the hearing procedure and the particu
larly short period allowed the parties to adjust to the change would appear

to have denied the parties the opportunity to fully present their cases

The Commission is therefore remanding this proceeding to afford the parties
that opportunity

THEREFORE IT IS ORDERED THAT this proceeding is hereby re

manded to the Office of Administrative Law Judges for an oral evidentiary
hearing on the issues identified in the Joint Prehearing Statement filed

May 21 1984

By the Commission
8 FRANCIS C HURNEY

Secretary
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INFORMAL DOCKET NO 1441 1

UNION CARBIDE CORP BAlTERY DIVISION

v

WATERMAN STEAMSHIP CORP

ORDER

November 30 1984

This proceeding was initiated upon the complaint ofUnion Carbide Cor

poration Battery Division against Waterman Steamship Corporation pursu
ant to section 11 of the Shipping Act of 1984 the Act 46 U S C

app 1710 Carbide alleges that it was overcharged 5 205 03 on a ship
ment of dry cell battery bottom covers from New York N Y to the
Port of Sudan Egypt Settlement Officer Donald F Norris dismissed the

complaint without prejudice on the ground that Waterman is presently
undergoing a reorganization under Chapter XI of the Bankruptcy Act 11
U S C A 1101 et seq The Commission is reviewing the dismissal upon
the request of Commissioner Thomas F Moakley pursuant to Rule 304
of the Commission s Rules ofPractice and PrOCedure 46 C F R 502 304

1983
Carbide s complaint was served on Waterman on August 17 1984 In

response Waterman s Senior Vice President George H Hearn advised
the Settlement Officer that

Waterman filed a Petition for a Reorganization under Chapter
XI in the United States Bankruptcy Court on December
I 1983 We are advised by Counsel that Carbide s claim
is automatically stayed pursuant to the Bankruptcy Act Accord
ingly Waterman can neither proceed nor consent to adjudication

under the Commission s informal procedure
The Settlement Officer therefore dismissed Carbide s complaint without

prejudice to refiling by March 19 19851 He found that after that date

1 The Settlement OffIcer explained that his dismissal was consistent withthe result in two other proceed
ings involving a carrier involved in a banknaptcy reorganization submitted to the Informal Docket Activity
in the past See Informal Docket Nos 10941 and 1132 1 Keyes Fibre An Neata Co v Seatraill IlIler
1Iat o11al and Dow Com llg Corp v Seatra lIll1lematlollQ

The Commission believes that this proceeding is distinguishable from the authorities relied upon
by the settlement Officer In Docket No 1132 1 the complainant requested dismissal when it was

advised that the respondent was In banknaptcy Docket No 10941 did not concern aclaim for
reparations aga lISt a bankrupt Rather the complainant shipper was attempting to avoid the carrier s

civil claim forunderpaying the applicable freight charges
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all claims against common carriers predicated upon alleged violations
of the Shipping Act 1916 46 U S c app 801 et seq will be barred

statutorily by section 20 e 2 B of the Shipping Act of 1984 46 U S C

app 1719 2

DISCUSSION

For reasons stated below we find that the Settlement Officer improperly
dismissed Carbide s complaint

Section 362 a I of the Bankruptcy Code II U S C 362 a I provides
in pertinent part that

A petition filed under section 301 302 or 303 of this title

operates as a stay applicable to all entities of

1 the commencement or continuation including the issuance
or employment of process of a judicial administrative or other

proceeding against the debtor that was or could have been com

menced before the commencement of the case under this title
or to recover a claim against the debtor that arose before the

commencement of the case under this title Emphasis added

The language of section 362 a I is clear and unequivocal It requires
an automatic stay in the nature of an injunction 3 of all proceedings
judicial or administrative against the bankrupt debtor in order to avoid
a chaotic and uncontrolled scramble for the debtor s assets in a variety
of uncoordinated proceedings 4 Although the stay provisions are designed
to protect the debtor S these provisions were not intended to work a hardship
on claimants by requiring tribunals to dismiss their claims 6 Accordingly
the Commission will vacate the Settlement Officer s Order of Dismissal
The proceedings will be stayed however in accordance with section 362
of the Bankruptcy Code until the bankruptcy proceeding is completed
or until Carbide has obtained a waiver from the Bankruptcy Court7

THEREFORE IT IS ORDERED That the Settlement Officer s October

9 1984 Order of Dismissal in this proceeding is vacated

2The Settlement Officer misinterpreted the limitation provided for in section 20 e 2 b That section pro
vides

This Act and the amendments made by it shall not affect any suit

B with respect to claims arising out of conduct engaged in before the date of enactment of this

Act filed within I year after the date of enactment of thisAct
In its Notice of May IS 1984Application of Shipping Act of 1984 to Formal Proceedings Pending before

the Federal Maritime Commission on June 18 1984 the Commission advised that the term suits in section

20eX2 was intended only to preserve antitrust actions and had no application to cases pending before the

Commission
3See In Re Decker 465 F 2d 294 3rd Cir 1972 Thacker v Eller 24 B R 835 U S Bkrtcy Court S D

Ohio WO
4Maller of Holtkamp 669 F 2d 505 7th Cir 1982

Ibid
6Perkins Dry Goods Co v Dennis 54 S W 2d 1078 22 Am Bankr Rep N S 291
7Carbide may petition the Bankruptcy Court for relief from the stay provisions See 11 U S CA 362 d
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IT IS FURTHER ORDERED That this proceeding be stayed pursuant
to 11 U S C A 362 until the Waterman bankruptcy proceeding is com

pleted or until Carbide has obtained relief of the stay provisions from
the Bankruptcy Court

By the Commission

S FRANCIS C HURNEY

Secretary
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DOCKET NO 8415

DR ETHEL M HEPNER

v

THE PENINSULAR AND ORIENTAL STEAM NAVIGATION
COMPANY

ORDER OF ADOPTION

December 20 1984

This proceeding arose from a complaint filed by Dr Ethel M Hepner
against the Peninsular and Oriental Steam Navigation Company P O
alleging violations of sections 14 15 16 and 20 of the Shipping Act
1916 1916 Act 46 U S c app 813 814 815 819

In December 1976 Dr Hepner was a passenger aboard the P O liner
MV SUN PRINCESS As a result of an incident occurring on that voyage
Dr Hepner brought suit in the Superior Court of the State of California
County of Los Angeles alleging that she had suffered injuries due to

the negligent and willful misconduct of an employee of P O In settlement
of that suit P O and Dr Hepner entered into an agreement dated February
27 1982 P O agreed to pay Dr Hepner 40 000 in settlement of the
claim and Dr Hepner agreed that at no time in the future would she
board or attempt to board any vessel owned by P O nor would she
attempt to book passage on any vessel owned by P O She further agreed
that if she attempted to board any P O vessel in contravention of the
settlement agreement P O would have the right to eject her forcibly from
the ship without incurring liability for any injuries which she might sustain
The agreement went on to state that it was the entire agreement among
the parties thereto In a second agreement P O stated that it would
not publicly disclose the terms of the settlement agreement

In the instant proceeding Dr Hepner claims that the provisions of the
settlement agreement which bar her from boarding or booking passage
on any vessel owned by P O are contrary to sections 14 15 and 16
of the 1916 Act In addition she claims that P O violated the provisions
of the second agreement and section 20 of the 1916 Act by disclosing
the contents of the settlement agreement to third parties In this connection
it is also alleged that representatives of P O orally represented that Dr

Hepner would only be barred from P O ships for a period of six months
P O filed a Motion for Summary Disposition of the complaint on the

grounds that Complainant failed to state a cause of action for which relief
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can be granted by the Commission The Commission s Bureau of Hearing
Counsel the only intervenor in the proceeding supported dismissal Dr

Hepner filed a reply in opposition Chief Administrative Law Judge John
E Cograve granted the Motion and dismissed the proceeding in an order
dated September 27 1994

The Presiding Officer s dismissal order concluded that the complaint
fails to state a cause of action for which relief may be granted by the
Commission The section 14 Third allegation was rejected on the grounds
that the essential element of any violation of that section is the retaliation

by a carrier against a shipper and that Dr Hepner s only relationship
with P O prior to entering into the agreement was that of a passenger
The Presiding Officer noted that Dr Hepner has never claimed that she
is or ever was a shipper He also found that the term retaliation as

used in sections 14 Third contemplates a unilateral act on the part
of a carrier and not a contractual arrangement between carrier and shipper
He therefore concluded that section 14 Third was not intended to cover

the sort of situation presented in this proceeding
The Presiding Officer further found no agreement between two persons

subject to the 1916 Act and therefore no jurisdiction under section 15
of the Act The Presiding Officer also rejected the allegation of a violation
of section 16 on the basis that it suffers from the same infirmity as

does the section 14 allegation i e section 16 First contemplates a unilat
eral act which subjects someone to undue or unreasonable prejudice Fi
nally he determined that there is nothing in section 20 of the 1916 Act
that would prevent P O from disclosing the terms of the settlement agree
ment

The Complainant Dr Hepner has filed an appeal from the order of
dismissal to which P O and Hearing Counsel have replied Complainant
argues that sections 14 Third and 16 First of the 1916 Act are intended
to protect passengers as well as shippers In addition Dr Hepner claims
that she was coerced into signing the settlement agreement Appeal at
17 and was denied an opportunity to conduct the necessary discovery
to establish that fact Appeal at 17 18 The replies of P O and Hearing
Counsel rely on the arguments originally made in support of P O s Motion
for Summary Disposition 1

I Subsequently Complainant filed a Motion for Leave to File Closing Brief and for Delay of Decision
by Commission The grounds for lhe MOIion are thai Complainant s attorney did not receive a transcript of
a prehearing conference to which P O refers in its reply to the appeal A transcript of the prehearing con

ference inquestion which the Commission received on August 29 1984 could have been obtained by Com
plainant upon payment to the reponing firm Complainant s failure to obtain a transcript appears to be due
10 a lack of diligence In any event the failure to obtain the transcript of the prehearing conference does
nOl prejudice the Complainant The statements of counsel made in a prehearing conference are not pan of
the evidentiary record in this proceeding The Presiding Officer did not base his order of dismissal on such
statements and Ihe Commission does nOI in any way rely on them in adopting the order of dismissal
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DISCUSSION

Upon consideration of the full record in this proceeding we find that
the Presiding Officer s dismissal of the complaint is supportable both in
law and in fact The Commission is therefore adopting the Order of Dismis
sal

While Complainant s Exceptions constitute rearguments of contentions

already advanced before the Presiding Officer and correctly disposed of

by him certain points raised warrant further discussion First Complainant
contends that the Presiding Officer erred in failing to find section 14

Third can be applied for the protection of passengers as well as shippers
The preamble to section 14 states that the section applies to the transpor
tation by water of passengers however the term passenger does not

appear anywhere else in the section 2 Section 14 Third only refers to

any shipper Although an argument can be made that the preamble
to section 14 indicates that section 14 Third was intended to protect pas
sengers as well as shippers the Presiding Officer s conclusion to the con

trary is consistent with the language of section 14 Third itself However

even assuming arguendo that section 14 Third is intended to cover pas
sengers as well as shippers the Presiding Officer s dismissal of the proceed
ing can be supported on the grounds that neither section 14 Third nor

section 16 First is intended to reach a voluntary arrangement of the type
presented here

Second Dr Hepner s contention that the settlement agreement was not

voluntary has no merit Complainant s appeal from the order of dismissal

states that there were two settlement conferences between the attorneys
and the Superior Court judges and as a result of a recommendation made

by those judges the parties entered into the settlement agreement Appeal
at 13 14 At the time Dr Hepner entered into the settlement agreement
with P O she was represented by the same attorney that now represents
her in this proceeding before the Commission He signed the following
statement at the bottom of the settlement agreement

I Bruce A Friedman attorney for Ethel Hepner have read and

approved this release and compromise settlement effective thereby
and further represent that I have advised her to enter into said

compromise settlement and to sign this release

2Section 14 states in pertinent part
That no common carrier by water shall directly or indirectly in respect to the transportation by
water of passengers or property between aport of a State Territory District or possession of the
United States and any other such port or aport of a foreign country

Third Retaliate against any shipper by refusing or threatening to refuse space accommodations
when such are available or resort to other discriminating or unfair methods because such shipper
has patronized any other carrier or has filed acomplaint charging unfair treatment or for any other
reason
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The Commission believes that the Presiding Officer had a sound basis

upon which he could conclude that Dr Hepner was not coerced into signing
the agreement

THEREFORE IT IS ORDERED That the Dismissal of Proceeding order
served September 27 1984 in this proceeding is adopted and made a

part hereof
IT IS FURTHER ORDERED That Complainant s Motion for Leave

to File Closing Brief and for Delay ofDecision by Commission is denied
IT IS FURTHER ORDERED That this proceeding is discontinued

By the Commission

S FRANCIS C HURNEY

Secretary
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DOCKET NO 8415

DR ETHEL M HEPNER

v

THE PENINSULAR AND ORIENTAL STEAM NAVIGATION

COMPANY

DISMISSAL OF PROCEEDING

Adopted December 20 1984

The respondent has filed a Motion for Summary Disposition of this

proceeding on the grounds that the complaint fails to state a cause of

action for which relief may be granted by the Commission

In February of 1982 complainant Dr Ethel M Hepner entered into

an agreement with the respondent Peninsular and Oriental Steam Navigation
Company P O P O paid Dr Hepner 40 000 and in return she dis

missed a lawsuit then pending in the Superior Court of California County
of Los Angeles I and agreed

2 that at no time in the future will she a board or

attempt to board any vessel owned or operated by the Peninsular
and Oriental Steam Navigation Company under its own name

or any fictitious name including but not limited to Princess
Cruises or b book or attempt to book either directly or indi

rectly whether in her own or another name passage on any vessel

owned or operated by the Peninsular and Oriental Steam Naviga
tion Company under its own name or any fictitious name includ

ing but not limited to Princess Cruises

3 Expressly consent and agree that if in violation of her

agreement herein she boards or attempts to board any vessel
hereinabove described or referred to the Peninsular and oriental

Steam Navigation Company its officers agents employees officers

and crew members of any such vessel may exercise any and

all means to prevent her boarding or if already aboard to cause

her to leave such vessel including but not limited to the use

of reasonable force if necessary but specifically excluding the

right to use deadly force or kill her and that in such event

she hereby releases acquits and forever discharges and agrees
to hold harmless said vessel and its officers and crew and Penin

sular and Oriental Steam Navigation Company and all its officers

agents employees of and from all claims etc

1 In the lawsuit complainant alleged that she had received or suffered injuries while aboard a vessel oper

ated by respondent
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In a separate agreement respondent agreed to keep confidential the provi
sions of the settlement agreement and all matters pertaining to the court

case mentioned above

Although it is less than clear from the complaint itself the position
of the complainant seems to be simply that the banishment provisions
of the Settlement Agreement are void in that they are illegal under the

Shipping Act 1916 This banishment is said to violate sections 14

15 16 and 20 of the Act

Of the four provisions of section 14 only the Third can be argued
to apply here It provides

That no common carrier by water shall directly or indirectly
in respect to the transportation of passenger or property

Third Retaliate against any shipper by refusing or threatening
to refuse space accommodations when such are available or resort

to other discriminating or unfair methods because such shipper
has patronized any other carrier or has filed a complaint charging
unfair treatment or for any other reason 2

The essential element of any violation of section 14 Third is the retalia

tion by a carrier against a shipper Since the proscribed action by a carrier

must be against a shipper the question then becomes can the complainant
by any reasonable interpretation be brought within the meaning of the

term shipper Generally a shipper is The person for whom the

owners of the ship agree to carry goods called freightto a specified
destination and at a specified price 3 Complainant s only relationship with

P O prior to entering into the agreement was that of a passenger aboard

respondent s cruise vessels There is no claim by the complainant that

she is or ever was a shipper Complainant however seems to be saying
that the preamble to section 14 renders the prohibitions of section 14
Third applicable to passengers even if they lack status as shippers Thus

complainant would have the statute read that no common carrier by water

shall in respect to the transportation by water refuse or threaten
to refuse space accommodations Unfortunately for complainant section

14 Third cannot be read that way
The specific act prohibited is the retaliation by a common carrier against

a shipper because that shipper has patronized another carrier or has

filed a complaint charging unfair treatment or for any other reason

Among the acts of retaliation specifically prohibited to a carrier is the
refusal or threat of refusal of space accommodations when such are avail

able An example would be where a shipper is contemplating giving
his business to another carrier and the carrier with whom he has been

2Section 14 First applies to deferred rebates section 14 Second applies to fighting ships and section 14

Fourth speaks only to contracts made with shippers
3De Kerchove nter1lQtlonal Maritime Dictionary 2d Ed 1961 p 724 Similarly Black s Law Dictionary

4th Ed 19S 1 at p IS46 defines a shipper as One who ships goods one who puts goods on board a vessel

forcarriage to another place during her voyage and fordelivery there by charter party or otherwise
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dealing says he will not give the shipper any space in the future no

matter how desperate the need if he ships with anyone else The section

is clearly restricted to retaliation by a carrier against a shipper and is

not applicable here where there is no shipper involved

Here the respondent s refusal of passage aboard its ships is in the

form of an agreement with the complainant In return for 40 000 complain
ant dropped a lawsuit against the respondent and agreed that she would

not at any time in the future attempt to sail aboard any of respondent s

vessels This is not it seems to me the kind of situation contemplated
by the statute

The language and context of section 14 Third contemplates a unilateral

act on the part of the carrier The terms retaliate refusing and

threatening are not compatible with the concept of an agreement in

which the allegedly harmed party agrees to the very conduct which is

said to cause the harm and who in return for that agreement receives

a sum of money
4 Thus even if the language of the section was less

specific in its restrictions to shippers I would have great difficulty in

concluding that it applied to the kind of agreement at issue here

Respondent argues that there is yet another reason why section 14 Third

does not apply here Itmaintains that the space accommodations referred

to in the section are limited to cargo space and accommodations and

do not apply to passenger accommodations As evidence of this respondent
cites the recently enacted Shipping Act 1984 PL 98 237 in which the

prohibitions of section 14 Third were carried over with the clarifying addi

tion of the word cargo so that the prohibited act is the refusal of

cargo space accommodations P L 98 237 Sec 1O b 5 While I might
agree that no substantive change was intended no specific reference to

the legislative history of the 1984 Act has been provided However even

if we accept for the moment the idea that section 14 Third did include

passenger space accommodations the section does not apply to the

agreement presented here because the complainant is not a shipper against
whom the carrier has retaliated in any way and is thus not covered by
the specific prohibitions of the section

Without any explanation complainant alleges that section 15 of the 1916

Act has been violated by the conduct of respondent Section 15 only
covers agreements between common carriers by water andor other

persons subject to the Shipping Act 1916 5 The Settlement Agreement
the only possible connection here with section 15 is between P O a

common carrier and complainant who is not and does not claim to be

4Counsel for the complainant at the Preheating Conference conceded that respondent would not have exe

cuted the agreement and paid the 40 000 if the complainant had not agreed that she would stay away from

respondent s vessels inthe future
S The Act defines other person as any person carrying on the business of forwarding or furnishing

wharfage dock warehouse orother tenninal facilities in connection with a common carrier by water
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another person subject to the Act or a common carrier by water Therefore
section 15 does not apply

The complaint also alleges a violation of section 16 of the Shipping
Act 1916 The only portion of section 16 which could arguably apply
to the complaint is section 16 First which provides

That it shall be unlawful for any common carrier by water
either alone or in conjunction with any other person directly
or indirectly

First To make or give any undue or unreasonable preference
or advantage to any particular person locality or description of
traffic in any respect whatsoever or to subject any particular
person locality or description of traffic to any undue or unreason

able prejudice or disadvantage in any respect whatsoever

Here again as in section 14 Third the language and context of section
16 First contemplates a unilateral act which subjects someone to undue
or unreasonable prejudice It does not in my view extend to an agreement
where as here the party seeking relief agreed to the very conduct which
is supposed to constitute the prejudice In return for 40 000 she dropped
the lawsuit and agreed to refrain from taking cruises on respondent s vessels
So just what is the act of respondent that has prejudiced complainant
All that respondent has done was sign the agreement and pay complainant

40 000 Viewed in its proper light the relief which complainant seeks
is not the removal of prejudice but a declaration that she is relieved
of an obligation which she freely undertook and for which she received
consideration Looked at this way it is difficult to find prejudice in
its commonly understood sense i e a disadvantage resulting from some

judgment or action of another 6 Certainly at the time the agreement was

executed no one thought that respondent had prejudiced the complainant
It was not until two years later that the complaint was filed with the
Commission 7 The complainant may now feel prejudiced but the restriction
was self imposed Complainant is not the victim of prejudice so much
as she is the dissatisfied party to a bargain she no longer wishes to honor
As such she cannot now claim unlawful prejudice under section 16 8

Finally complainant alleges that respondent has violated section 20 of
the Shipping Act 1916 by disclosing the terms of the Settlement Agreement
to third parties Section 20 forbids common carriers by water to disclose
without the consent of the shipper or consignee concerned any information

6See The AmericQn Coiiegiale Dictionary Random House 1970
7The complainant alleges that when the agreement was signed respondent said it would only remain in

effect for six months i e that Dr Hepner would only be barred from respondent s vessels for that period
The respondent denies this Of course all evidence on this point is barred by the parole evidence rule But
even if complainant waited to see if respondent would abrogate the agreement after six months it still was
another I 8 months before the complaint was filed here

S I do not mean to imply that an agreement can never give rise to prejudice against one of the parties
to an agreement See e g filler American Freight Conference 14 F MC S8 1970 Indeed if duress or some
form of coercion is present any agreement could later be found prejudicial
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concerning the nature kind quantity destination consignee or routing
of any property tendered or delivered by such common carrier when
the information could be used to the detriment of the shipper or consignee
This section does not apply to the situation here so that even if respondent
has made the disclosures alleged the remedy of complainant lies elsewhere 9

The proceeding is dismissed

S JOHN E COGRAVE

Administrative Law Judge

9If there is something wrong with the agreement then complainant s remedy would appear to lie in the

local forum under the jurisdiction of which the agreement was executed
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DOCKET NO 83 27

PASCOE BUILDING SYSTEMS

v

PACIFIC WESTBOUND CONFERENCE AND AMERICAN PRESIDENT
LINES LTD

NOTICE

DECEMBER 31 1984

Notice is given that no exceptions were filed to the November 6 1984
initial decision in this proceeding and the time within which the Commission
could determine to review that decision has expired No such determination
has been made and accordingly that decision has become administratively
final

Pursuant to 46 CPR 502 253 respondent American President Lines Ltd
shall pay complainant interest in the amount of 15 769 19 resulting in
total reparation of 58 320 60 to be paid to complainant by January 15
1985 Respondent shall also furnish the Secretary with evidence of payment
within five days thereof

S FRANcIs C HURNEY

Secretary
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PASCOE BUILDING SYSTEMS

v

PACIFIC WESTBOUND CONFERENCE AND AMERICAN PRESIDENT

LINES LTD

1 Where a tariff provides in pertinent part that

Cargo freighted on a measurement basis shall be assessed rates

on the gross or overall measurement of individual pieces or pack
ages in cubic meters

and further that

The three dimensions in centimeters are to be multiplied
together to produce the cube of one package or piece in cubic
meters

and does not provide that the outside measurement of the dimensions should

be used the tariff is clear and definite that the actual cubic measurement

of each individual steel shape is the basis on which rates shall be assessed
2 Where three dimensions ie length x height x width are used to

measure the number of cubic feet the use of two measurements along
an irregular generally triangular width so as to arrive at an average
width does not represent the use of a fourth dimension within the

meaning of the tariff

3 The averaging of the width measurement by the complainant by
generally using the widest and narrowest measurement along the width

dimension and dividing by two is a reasonably accurate measurement of

the width of the steel shapes involved in this proceeding and comports
with the tariff requirement that the rate shall be assessed on the gross

or overall measurement of individual pieces in cubic meters Further the

measurement of the steel shapes involved by using the outside or widest
measurement and then multiplying that figure by the length x height does

not result in the gross or overall measurement of individual pieces as

the tariff requires Rather it results in a measurement of the smallest

rectangular container into which the piece or package would fit

4 The record in this proceeding does not support a finding that the

practice in the industry under the pertinent tariff for measuring the steel

shapes involved here is to use the measurement of width at its widest

point so as to ultimately arrive at the number of cubic meters involved

5 This holding is limited to the measurement of the steel shapes involved
here However if the respondents wish to use the outside measurement
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of the three dimensions to arrive at the number of cubic feet involved

in the future the tariff should so specifically provide

Edward D Greenberg for Pascoe Building Systems complainant
R Frederic Fisher and Charles L Coleman III for Pacific Westbound

Conference and American President Lines Ltd respondents

INITIAL DECISION I OF JOSEPH N INGOLIA ADMINISTRATIVE

LAW JUDGE

Finalized December 31 1984

This case involves the question of whether or not a portion of section

18 b 3 of the Shipping Act 1916 was violated because fabricated steel

structures were mismeasured The complainant alleges that four shipments
are involved and that it is entitled to reparations totalling 42 55141 with

interest under the authority of section 22 of the Shipping Act 1916 2

It argues that the mismeasurement contravenes the provisions of the pertinent
tariff

FINDINGS OF FACT

The parties have stipulated certain facts in this proceeding Reference

to that stipulation is S F

1 The complainant Pascoe Building Systems pascoe is a division of

Amcord Inc a Delaware corporation and is generally engaged in the

manufacture and sale of prefabricated steel structures used for building
and construction purposes S F par 1

2 The respondent American President Lines Ltd APL is a common

carrier by water in the foreign commerce of the United States and has

been a member of the respondent Pacific Westbound Conference PWC
at all times relevant to this proceeding The respondent PWC is a con

ference of carriers with various members one of whom is American Presi

dent Lines Ltd S F par 2 Entire Record

3 During the period of time involved in this proceeding PWC established

special project rates to Hong Kong for the carriage of machinery equip
ment materials supplies and parts thereof in connection with the China

Cement Company Hong Kong Ltd cement plant project The applicable
project rate from December 17 1980 through October 31 1981 was

105 00 W M and the applicable rate from November 1 1981 to February
1 1982 was 116 00 W M The pertinent tariff pages publishing this

rate appeared in PWC Local and Overland Tariff No 11 FMC 19 Item

I This decision wiII become the decision of the Commission inthe absenceof review thereof by the Com

mission Rule 227 Rules of Practice and Procedure 46 CFR 502 227

2Section 1O b of the Shipping Act 1984 generally corresponds to section 18 bX3 of the 1916 Act

Section II of the new act corresponds to section 22 of the old act The pertinent law regarding the alleged
violation is the same under either act
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982 300100 on page 774 The pertinent rates set forth in the tariff are

contract rates and are available only to shippers signing the PWC dual

rate contract Pascoe became a signatory to such contact so that the rates

applied to Pascoe s cargo movements which are here in issue S F par
3

4 In addition to specific rates the tariff contained other pertinent provi
sions as follows

At page 81
RULE NUMBER 39OMETHOD OF COMPUTING FREIGHT Except

as otherwise provided the following will apply
39 2 Measurement Cargo

Cargo freighted on a measurement basis shall be assessed

rates on the gross or overall measurement of individual

pieces or packages in cubic meters

and further

39 2 6 The Three dimensions in centimeters rounded off according to

the above are to be multiplied together to produce the cube

of one package or piece in cubic meters to six 6 decimal

places
and further

394 Freight Charges are Subject to Revision

Adjustments shall be made by the Carrier if shipment are

found to be improperly described or if billed weight or

measurement is found to be incorrect For the purpose
of this Rule except as otherwise provided the Pacific

Cargo Inspection Bureau is designated as authorized rep
resentative of the Carriers

Entire Record

5 During the relevant time period involved in this proceeding Pascoe

was a subcontractor for the China Cement Company Hong Kong Ltd

cement plant project Pascoe contracted with Del Mar Shipping Corporation
Del Mar an ocean freight forwarder to arrange for the actual transpor

tation from Pascoe s facility in Pamona California to the pier book cargo
aboard the PWC vessels and pay the ocean carrier S F par 4

6 There are four cargo movements of fabricated steel structures involved

in this proceeding They took place on June 14 1981 the President Adams

August 11 1981 the President Grant November 19 1981 the President

Cleveland and January 22 1982 the President Tyler The cargo involved

in each of the shipments was freighted on a measurement basis in accord

ance with the pertinent tariff S F par 5
7 When Pascoe tendered each of its shipments to APL it furnished

a packing list prepared by its engineering department setting forth the
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dimensions which it believed were applicable to its cargo In measuring
the width of its steel shapes Pascoe arrived at a width measurement by
generally taking the widest and the narrowest measurement allowing for

flanges along the width and dividing by two S F par 5 Entire Record

8 The Pacific Cargo Inspection Bureau PCIB rejected the width dimen

sions submitted by Pascoe and substituted its own measurement The PCIB

measured the width of Pascoe s steel shapes at their widest points and

used that measurement to arrive at the number of cubic meters involved

by multiplying the length x height x width S F par 9

9 Using the width measurement submitted by Pascoe the freight charges
due by Pascoe were as follows

Shipment Charges

Total

94721 37

76 40242

283 514 38

83 715 69

538 353 86

June 14 1981
August II 1981

November 19 1981

January 22 1982

S F par 13

10 Using the width measurement submitted by the PCIB the freight
charges due by Pascoe were as follows

Shipment Charges

Total

103 576 95
78 16219

305477 71
93 03342

580 250 27

June 14 1981

August 11 1981

November 19 1981

January 22 1982

S F par 13

11 The PCIB did not remeasure the steel shapes for the August 11

1981 shipment Instead the steel shapes were measured in Hong Kong
after devanning by an independent marine surveyor Sworn Measurers and

Weighers Hong Kong Ltd at a cost of 655 00 S F par 10

12 Pascoe has paid all the freight charges relating to the four shipments
in issue on the basis of the measurements made by PCIB In addition

it has paid the 655 00 referred to in paragraph 11 above It now seeks

to recover with interest the difference in the freight charges due under

its measurements and those charges it has paid including the 655 00

The total amount is 42 55141 S F par 6

13 During the period from 1976 through 1982 Pascoe entered into numer

ous contracts to manufacture and ship cargoes of steel shapes many of

which were handled by the Del Mar Shipping Corporation which acted

as freight forwarder The shipments were as follows
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Year Number of
Contracts

1976 34

1977 47

1978 64

1979 35

1980 22

1981 30

1982 47

Rebuttal Statements Banuelos and Little pars 7 and 5 respectively
14 The contracts referred to in paragraph 13 above in each instance

included triangular steel shapes which formed a sizeable part of the cargo
that was shipped The cubed measurements of those shapes were arrived
at by Pascoe in the same manner as were the cubed measurements for
the shipments herein involved The accuracy of those measurements was

never questioned until this proceeding Rebuttal Statements Banuelos and
Little pars 7 and 5 respectively

ULTIMATE FINDINGS OF FACT

15 The tariff involved in this proceeding clearly provides that cargo

freighted on a measurement basis shall be assessed rates on the gross
or overall measurement of individual pieces or packages in cubic meters

and the measurement used by Pascoe satisfies that requirement while the
measurement used by PCIB does not Entire Record

16 The averaging of the width measurement employed by Pascoe

by using the widest and narrowest measurement along the width and divid

ing by two is a reasonably accurate measurement of the width of the
steel shapes involved and comports with the tariff requirement that the

rate shall be assessed on the gross or overall measurement of individual

pieces in cubic meters The averaging of the width does not add a fourth

dimension since the cubic meters are still arrived at by using three

dimensions ie length x height x width Entire Record

17 The measurement of the width of the steel shapes involved by using
the outside or widest measurement and then multiplying that figure
by the length x height does not result in the gross or overall measurement

of individual pieces or packages in cubic meters as the tariff requires
Rather it results in a measurement of the smallest rectangular container

into which the piece or package would fit Entire Record

18 The record in this proceeding does not support a finding that the

practice in the industry under the pertinent tariff for measuring the steel

shapes involved here is to use the measurement of width at the widest

point to arrive at the number of cubic meters involved Entire Record

19 Pascoe was overcharged 42 55141 by APL for the four shipments
involved here and is entitled to recover that amount plus the appropriate
interest Entire Record
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ARGUMENT AND CONCLUSIONS

This case is one involving the proper measurement of steel shapes There

is no dispute as to the surrounding facts concerning the applicable monetary
rate the shipments involved or the description of the pertinent cargo Indeed

there is no real dispute either as to how the complainants and respondents
measured the steel shapes or as to the accuracy of the numerical figures
that were used What is in controversy is which measurement in cubic

meters satisfies the terms of the pertinent tariff

With respect to the shipments involved here Pascoe arrived at the dimen

sions of the tapered columns which appear to be triangular in shape but

are actually four sided 3 from engineering specifications determined by its

engineering department From those specifications Pascoe prepared and gave

packing lists to the respondents in advance of sailing Pascoe arrived at

the cargo measurement by in effect averaging the width measurement

of each tapered column It argues that its measurement process results

in the most accurate measurement of the overall or gross cubic dimensions

of the tapered columns since the measurements are based on precise
engineering calculations which are correct to the thousandth of a foot

It argues further that Pascoe has been using this method to derive the

cubic dimensions of its tapered columns for at least twenty years and

that in the last seven years made a large number of ocean shipments
based on such measurements which were never questioned by any carrier

Pascoe asserts that the respondents method of measurement is to deter

mine the smallest rectangular container into which the piece or package
would fit Pascoe argues that in so doing the respondents violated the

terms of the tariff because the tariff does not speak in terms of calculating
the dimensions of such a hypothetical rectangular container

On the other hand the respondents argue that Pascoe s method of meas

urement was wrong because Pascoe used four dimensions instead of the

three called for by the PWC tariff because Pascoe s method was not

in accordance with standard industry practice because Pascoe s argument
that the PWC s tariff is ambiguous is an error and because Pascoe s

measurement system is arbitrary and unworkable

Section 18b 3 of the Shipping Act 1916 provides in part that

No common carrier by water in foreign commerce shall charge
or demand or collect or receive a greater or less or different

compensation for the transportation of property or for any service

in connection therewith than the rates or charges which are speci
fied in its tariffs on file with the Commission

Given this statutory mandate it is clear that we must begin any examination

of the issue involved here by determining just what the tariff says In

3 See complainant s Opening Statement of Facts Exhibits 7 and 15 which contain drawings of the tapered
columns
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so doing we find that its language is unequivocal The basic tariff language
says that

Cargo freighted on a measurement basis shall be assessed rates

on the gross or overall measurement of individual pieces or pack
ages in cubic meters

That language when applied to the steel shapes tapered columns which

moved here clearly requires that the measurement involved be of the indi

vidual pieces themselves and there is no provision that any outside

measurement shall govern Further there is nothing in the tariff either

specifically or by implication which would measure the individual pieces
by computing the smallest rectangular container into which the individual

pieces would fit

The tariff also states that

The three dimensions in centimeters are to be multiplied
together to produce the cube of one package or pieces in cubic
meters

This language standing alone does not change the basic tariff language
by requiring an outside measurement of the three basic dimensions

ie length height and width 4 Further we have also found as a fact

that the use of two measurements along one dimension so as to average
the dimensions is a reasonably accurate measurement of the width dimension

involved here and comports with the basic tariff requirement We have

also found as a fact that the use of two measurements of width so as

to arrive at the overall dimension does not add a fourth dimension

Rather the measurement of cubic meters under the tariff is still arrived
at by the use of the three dimensions of length height and width

As we have noted we think the tariff is clear so there is no need

to go beyond its terms at least not insofar as the steel shapes involved

here are concerned But even if we look beyond the terms of the tariff

as the respondents would have us do in order to determine whether or

not the complainant s method of measurement of steel shapes is contrary
to the practice in the industry we hold that the facts of record do not

support any such finding s While the respondents witnesses talk generally
of such a practice there is no real delineation between a tariff which

requires an outside measurement to be used respecting irregular shapes
and a tariff like the one in issue here that does not contain such a

requirement Further there is no attempt by the respondents to deal specifi
cally with the particular commodity involved here and instead it is discussed

generally along with automobiles and other similar commodities not in

4This statement also applies to the use of Tweed s Accurate Metric Cubic Tables for which the tariff

provides
This holding makes unnecessary any determination as to the extent to which an industry wide practice

affects the clear and unequivocal language of atariff
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issue This despite the fact that the complainant established and we have

found as uncontroverted fact that from 1976 through 1982 it shipped
tapered steel shapes which were measured in the same manner as were

the steel shapes involved here The characterization advanced by the re

spondents that in making such shipments Pascoe simply got away with

it in the past meaning at least the past seven years is a subjective
self serving argument having no factual basis in this record

When we turn from the facts to the case law we find that generally
the cases hold that strict adherence to filed tariffs is mandatory Mueller

v Peralta Shipping Corp 8 F M C 361 364 1965 and that demanding
and collecting greater compensation than specified in the tariff on file

with the Commission violates section 18b 3 of the Shipping Act 1916

Bratti v Prudential et al 8 F M C 375 380 1965 The case law further

provides that tariffs should be specific and plain Gelfand Mfg Co v

Bull SS Lines 1 U S S B 169 170 1929 and that if no specific commer

cial meaning has been engrafted on to a term that term must be construed

according to its ordinary meaning European Trade Specialists Inc and

Kunzle Tasin v Prudential Grace Lines Inc and the Hipage Co Inc

21 F M C 888 890 1979 citing Nix v Hedden 149 U S 304 1983
In their brief the respondents make several arguments one of which

can be disposed of in summary fashion The brief refers to Pascoe s shift

ing contentions and its abandoned nesting argument Pascoe denies

that its case rested on the nesting argument and asserts that it is relying
solely on the provisions and language of the tariff This being so we

have disregarded those portions of the record which relate to nesting 6

and have limited our consideration of the issue to which the tariff provisions
require

As we have noted the respondents primary argument which is really
three arguments states

Pascoe seeks to impose a system of measurement which is contrary
to the tariff contrary to uniform industry practice and completely
unworkable

As to being contrary to the tariff the language of the tariff standing
alone does not allow the use of an outside measurement of width

even if all were to accept the idea that the use of three dimensions precludes
the use of two measurements along one irregular dimension The only
way the respondents can reach such a result is to establish that uniform

industry practice as to the tapered steel shapes involved here requires
that the three dimensions set forth in the tariff means the three outside

The nesting argument rests on the assertion that since the irregular steel shapes could be nested
or bundled together so as to conserve cargo space the carrier ought not to use the outside measurement of

width as to each tapered column in computing the numberof cubic feet involved
7As has been nOled previously we have held as a fact that the tariff does not preclude the use of two

measurements along the width dimension
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dimensions We have already held that the facts of record do not support
the view that the tapered steel shapes involved here were historically meas

ured as the respondents measure them In their brief the respondents cite

language from Orleans Materials and Equipment Co v Matson Navigation
Co 8 F MC 160 1964 Orleans They state and we agree that the
Commission rejected the argument that the measurement of cargo may
be reduced to take into account the possibility of nesting the cargo
so as to conserve stowage space Further the Commission s reasons for
its decision that is that the cargo must be measured as it is received
at the dock and that the possibility of nesting must be disregarded
are equally valid However that language does not support the respondents
case here

In Orleans supra the complainant sought to have the Commission hold
that because the cargo could be nested the measurement of the cube
should not be based on the outside measurement of the dimensions even

though unlike the instant case the applicable tariff provided that the
outside measurement would govern The Commission correctly followed
the terms of the tariff which specifically provided for the outside measure

ment Likewise here we would follow the terms of the tariff and the
fact that the tariff in Orleans specifically provides for the use of the
outside measurement in arriving at the cube and the tariff here does not
calls into question the respondent s assertion that since the tariff here pro
vides for the measurement of cube by using three dimensions it also requires
use of the outside measurement The problem is brought into focus by
consideration of Ocean Shipment of Associated Factories Inc 26 FMC

144 FMC Docket No 83 33 1983 Associated which is cited by the

respondents That case came to the Commission on referral from the United
States District Court for the Southern District of Georgia The issue pre
sented was whether or not shipments of carpet were properly measured
in calculating the cubic measurement by using the greatest dimensions
of the role rectangularization where the tariff provided that

All cargo shall be measured on the overall measurements of the
individual packages unless otherwise specified

The Commission decided that the measurement was improper and that

the shipper was right in using a geometric measurement to find the volume
of the cylinder rug The Commission stated

Rule 21 A states that all cargo shall be measured on the overall
measurements of the individual packages What is meant by
the overall measurements of a package is not defined or ex

plained Nor does Rule 21 specify what method is to be used
to calculate the overall measurements of a package In this

regard it is unlike those tariffs which state that the cubic measure

ment shall be the product of the three greatest dimensions Specify
ing that the cubic measurement of the cargo shall be based on
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the depth width and length of the cargo precludes the use of

the geometric formula for calculating the cubic volume of a cyl
inder In contrast nothing in Rule 21 precludes the use of the

geometric formula in determining the overall measurements of

the carpet rolls By this decision we are in no way overruling
the general rule stated in Orleans Material and Equipment Co

Inc v Matson Navigation Co 8 FMC 160 3 SRR 105S 1964
Where rectangularization is clearly indicated it continues to be

a valid and essential means of rating cargo Our holding here

is based on our judgment that Rule 21 A is sufficiently ambiguous
to lead us to rule in favor of Associated

In the absence of a tariff rule which clearly specifies the method
to be used in order to determine the overall measurements

of cargo we conclude that in this instance Associated may have
the benefit of the geometric formula Ambiguous tariff provisions
are construed against the maker ie the carrier and in a manner

most favorable to the shipper in terms of yielding the lowest
rate Bratti v Prudential et al 8 FMC 375 379 5 SRR 611

1964 Sacramento Yolo Port Dist v FredF Noonan Co Inc
9 FMC 551 558 7 SRR 387 1966 United Nations Children s

Fund v Blue Sea Line 15 FMC 206 209 12 SRR 1067 1972

The Commission may look to matters outside the express
language of the tariff to aid in its construction if there exists

a custom or usage of a trade or course of dealing of the parties
which although not in the tariff is such that it should be applied
Great Northern Ry v Merchants Elev Co 259 US 285 291
292 1922 Sacramento Yolo Port Dist v Fred F Noonan Co

Inc 9 FMC 551 560 7 SRR 387 1966 Although many tariffs

specifically require rectangularization of cargo in calculating
the cubic measurement for rating purposes this does not establish
that rectaniularization is such a universal custom or usage
in this trade and with this commodity so that it must be applied
even though it is not specifically required by the tariff

In the case before us the tariff contains precise language as to how

cargo should be measured There is no ambiguity within its terms It

does not specifically provide for the use of the outside measurement

or rectangularization as do other tariffs which the Commission refers to

in Associated supra Given the clear language of the tariff and the failure

of the record to establish that the use of the outside measurement is

such a universal custom or usage in this trade with this commodity and

under the language of this tariff we hold that it cannot be applied here

and the complainant s method of measurement is proper
In so holding we note that this case is not one where the definition

of a commodity is in question In those cases one can understand the

inability of a tariff to cover every commodity within every description
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so that it often becomes necessary to look outside the terms of the tariff

itself Here all that is involved is how cargo is measured and the tariff

contains language as to how this is to be accomplished in rather precise
terms Yet unaccountably the tariff simply fails to specify that the out

side or greatest dimension should be used It seems obvious that if

the tariff is to be clear and unequivocal as it is required to be the intent

that the outside dimension be used ought to be expressly stated and

not left to a reliance on standard industry custom or practice Otherwise

we are sometimes left with what we have here a record that does not

support a holding that in measuring this specific cargo outside measurements

are always used

Further it is difficult to understand the respondents assertion through
its witnesses that a ruling in Pascoe s favor here would have catastrophic
industry wide consequences In advancing this premise the arguments made

that there needs to be a uniform method for measuring cargo and a series

of questions is propounded as the How would we determine how many
measurements to use and if a package is hour glassed shaped how

do we determine the mean width Then these and similar questions
are applied to different types of irregular shapes to show that the measure

ment is not feasible as to those shapes and that therefore it should not

be allowed as to the steel shapes involved here

Of course the answer to the above is that uniformity in a tariff is

desirable and it could have and can be achieved here by simply inserting
a sentence in the tariff that makes clear that all irregular shaped objects
will be measured by multiplying the three dimensions and that the measure

ment used for each dimension will be the outside measurement of that

dimension If the tariff were so clarified there would be no need to rely
on extrinsic evidence as to what is meant no agonizing over how to

measure different irregular shapes and no possible lack of uniformity which

might lead to catastrophic industry wide consequences
So here we hold that the specific language of the tariff is clear and

that the measurement used by the complainant reasonably complies with

the requirements of that language We hold further that the record in

this proceeding does not support a finding that under the language of
this tariff and with respect to this commodity the industry wide practice
is to use the outside measurement of width so as to arrive at a hypo
thetical rectangle Such rectangularization is not clearly indicated in this

tariff as the Commission s decision in Orleans supra requires
Finally PWC in its brief states that Pascoe s complaint against the

PWC must be dismissed for failure to state a claim under the Shipping
Act See Nepera Chemical Inc v Sea Land Service Inc 527 F Supp
136 D D C 1981 Given the facts of this case where the tariff involved

is a conference tariff and the measurements made by PCIB were made

under the specific terms of the tariff as well as other facts it is clear
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that the PWC is a proper party to this proceeding even though it may
not be liable insofar as reparations are concerned

In view of the above the respondent American President Lines Ltd

is hereby ordered to pay Pascoe the sum of 42 55141 with appropriate
interest8 It is further ordered that if the respondents want to measure

all irregularly shaped cargo by using the outside measurement of each

dimension so that the measurement achieves rectangularization it be so

specifically provided for in the appropriate tariff

This proceeding is hereby discontinued

S JOSEPH N INGOLIA
Administrative Law Judge

8See 46 CFR 502 253 forthe proper interest computation
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DOCKET NO 845

SOUTH CAROLINA STATE PORTS AUTHORITY

v

GEORGIA PORTS AUTHORITY

NOTICE

January 9 1985

Notice is given that no appeal has been taken to the December 4
1984 dismissal of the complaint in this proceeding and the time within
which the Commission could determine to review has expired No such
determination has been made and accordingly the dismissal has become

administratively final

S FRANCIS C HURNEY

Secretary
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DOCKET NO 845

SOUTH CAROLINA STATE PORTS AUTHORITY

v

GEORGIA PORTS AUTHORITY

ORDER DISMISSING COMPLAINT

Finalized January 9 1985

This order summarizes some events whieh transpired at the hearing on

Friday November 30 1984 and the speaking order issued at that time

Counsel for complainant and counsel for respondent requested that the

following statement be read into the record

The respondent Georgia Ports Authority acknowledges that it
now recognizes that there are certain errors in Booz Allen
Hamilton Inc report described in the complaint and that it agrees
that the report will not be further distributed or circulated by
the Georgia Ports Authority

In consideration of the above rapproachment the South Carolina
State Ports Authority having achieved the primary purpose of
this action now agrees to withdraw the complaint pending before
the Federal Maritime Commission

After the statement was read the complaint was ordered dismissed with

prejudice and the proceeding was closed

S SEYMOUR GLANZER
Administrative Law Judge

j
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DOCKET NO 83 38

NOTICE OF INQUIRY AND INTENT TO REVIEW

REGULATION OF PORTS AND MARINE TERMINAL OPERATORS

January 18 1985

Discontinuance of Proceeding
The Federal Maritime Commission has determined to

discontinue this proceeding having reviewed and adopted
the Final Report of the Inquiry Officer

DATE Effective January 24 1985

SUPPLEMENTARY INFORMATION

By Notice published in the Federal Register on September 14 1983

48 FR 41199 the Commission initiated this proceeding to accomplish
a general review of its regulation of the marine terminal industry The

Commission proposed to review the continued need to require terminal

tariffs to be filed and marine terminal agreements to be filed and approved
and the general area of antitrust immunity for marine terminal operators
Comments were solicited from the public and Commissioner Robert

Setrakian was appointed Inquiry Officer authorized to review written com

ments and solicit any other comments necessary to further the objectives
of the Inquiry

Numerous comments were submitted from various components of the

ocean shipping industry and other interested parties and hearings were

held in certain U S port cities The Inquiry Officer issued an initial report
dealing with terminal tariffs and agreements and has now issued a Final

Report covering the area of antitrust immunity Both reports which have

been reviewed and adopted by the Commission are available from the

Commission s Secretary The Commission has now determined that the

purposes of the proceeding have been accomplished and that it should

be discontinued

Accordingly this proceeding is discontinued

ACTION

SUMMARY

By the Commission
S BRUCE A DOMBROWSKI

Assistant Secretary
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DOCKET NO 8410

THE COCA COLA EXPORT CORPORATION

v

PERUVIAN AMAZON LINE

ORDER OF REMAND

JANUARY 24 1985

This proceeding was initiated by complaint filed by Coca Cola Export
Corporation Coke against Peruvian Amazon Line pAL for alleged over

charges of 9 824 52 on the shipment of 14 366 cases of canned sodas

from Miami Florida to Iquitos Peru l Chief Administrative Law Judge
John E Cograve issued an Initial Decision denying reparations to which

Coke has filed Exception

BACKGROUND

The essential facts are not in dispute Coke s contract of sale called

for shipment of 14 336 cases of Coca Cola and Sprite and the Peruvian

letter of credit precluded partial shipment Coke booked space for the

shipment with PAL and requested that eight containers be furnished The

cases of Coca Cola and Sprite are automatically palletized as they come

off the plant s production lines However the number of cases ordered

could not be neatly divided into standard pallet loads Coke therefore made

up the requisite number of cases by providing the maximum number on

pallets and the remainder in loose cases Coke shipped the entire amount

in containers because the letter of credit prohibited partial shipment 2

and to avoid damage from excessive handling exposure to the elements
and pilferage PAL was not informed either at time of booking or shipment
that the greater portion of the cargo was palletized The containers provided
by PAL were loaded by Coke at its Miami plant

At the time of shipment the PAL s tariff contained the following rates

Canned Goods Beverages Palletized W M 120

Canned Goods Beverages in Boxes W M 160

I The maller was tried under the shortened procedure of Subpart K of the Commission s Rules of Prac

tice and Procedure 46 C F R 502 l81
2No explanation is given for Coke s belief that shipment on the same vessel for cargo that is partly on

pallets and partly containerized or in loose cartons would constitute partial shipment under the terms of

the leller of credit
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The bill of lading prepared by Coke did not reflect that some of
the cargo was Palletized and PAL rated the shipment at the higher rate
for cargo in boxes The complaint alleged that the lower rate for

palletized cargo should have been charged and claimed reparations in
the amount of 9 82452

In denying reparations the Presiding Officer found that q uite literally
both rates for Beverages Palletized and Beverages Boxed would apply
The shipment was palletized and it was loaded into containers He charac
terized the problem presented as not being the usual problem of tariff

ambiguity but rather a case of ambiguity created by the actions of the

shipper who first palletized at least part of the cargo and then placed
those pallets inside a container box The Presiding Officer concluded
that Coke had elected to use containers in order to obtain certain benefits
and that the higher container or box rate was appropriately charged
as compensation for the higher costs incurred by PAL to supply the contain
ers

Coke argues on exception that the Initial Decision erroneously interprets
the tariff description in boxes to mean in containers thus imputing
container rates to a tariff which then contained none Coke points out

that the word container did not appear anywhere in PAL s tariff at
the time of shipment and that the first reference to containers or container
ized cargo was not made in the tariff until a number of months after
the claim for overcharge was made 3 Coke therefore concludes that a reading
of PAL s tariff leads to the inescapable conclusion that it is a typical
traditional breakbulk tariff one which offers a lower rate for palletizing
cargo as opposed to shipping boxes 4 While arguing that a fair and
reasonable construction must be given to the term in boxesCoke does
not allege that the tariff is ambiguous To the contrary Coke states that

There is no ambiguity in the tariff
In its Reply to Exception PAL takes the position that the Presiding

Officer s conclusions are correct and that Coke seeks to avoid compensating
it for the additional costs of containerization while reaping its benefits

by concealing the packaging of the cargo from the carrier

DISCUSSION

The Presiding Officer erred in equating boxes and containers
The Commission does not read the tariff term in boxes as describing

3 In reply Respondent explains that the later amendment was intended to make perfectly clear what was

already clear enough Both parties are referring to Peruvian Amazon s Tariff FMC No 3 original page
SA effective March 18 1983 which provides per container rates for shipper owned 20 and 40 foot con

tainers including separately stated charges for return of the empty containers Because the shipment in ques
tion was not made in shipper owned containers it appears that these rates would have been inapplicable
to the shipments in question and provide no guidance forthe question raised herein

4Coke concedes on exception that the higher box rate should be applied to that portion of the cargo
which was not palletized but moved in loose cartons within the containers and that PAL s computation
of the maximum overcharge of 8 128 92 based on amix of palletized and in Boxes rate is more accu

rate than the 9824 52 amount sought inthe complaint
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containers Nor do we consider box synonymous with container in

the context of a tariff setting forth the terms and conditions of as well

as the rates and charges for transportation by water in foreign commerce

PAL s tariff reflected two rates for canned beverages in boxes or

palletized As the Presiding Officer found both rates were literally appli
cable Neither referred to containerized shipment and no other reference

to containers was made in PAL s tariff effective at the time of shipment
We cannot determine on this record whether the rate for cargo in

boxes was the appropriate rate to apply in this case without examining
factQrs which are not apparent from the existing limited record Although
there is some evidence of PAL s general past practice in handling cargo
tendered to it in boxes the record is devoid of any showing as to past
dealings between Coke and PAL which might have led Coke to expect
container service s Nor is there any evidence in the record regarding the

manner in which Coke s overseas shipments are usually made whether

by this carrier or other Such evidence of past practice by a shipper might
clarify the basis for its expectations of the rate to be charged Evidence

of a shipper s past practices and dealings may thus indicate its prior knowl

edge of the meaning and interpretation of tariff terms While such knowl

edge by one shipper would not of itself generally make an ambiguous
tariff unambiguous it does serve to put the matter into proper perspective
Cummin s Engine Co v United States Line 21 EM C 944 1979

THEREFORE IT IS ORDERED That the Initial Decision served in

this proceeding is set aside and that the proceeding is remanded for further

hearing consistent with this Order

By the Commission
5 BRUCE A DOMBROWSKI

Assistant Secretary

Commissioner Moakley dissenting in part
I would not remand this proceeding to the Administrative Law Judge

because Ibelieve there are no relevant facts in dispute
The majority have concluded that the term in boxes as used in the

tariff in question does not mean in containers Iagree Having disposed
of that issue the resolution of the case is clear There is one tariff rate

which applies to the cargo that was shipped in pallets and another higher
rate applicable to the remainder of the cargo that was shipped in loose

cartons or boxes No other tariff rates are at issue The parties agree
that application of these two rates to the cargo in question results in

an overcharge of 8 128 92 to the shipper in this case

PAL stated in its pleadings that the higher rate for cargo in boxes is based upon its regular practice
of providing containers at additional cost to itself for cargo which is shipped loose in cartons or boxes

The higher rate also allegedly compensates for the loss of vessel cubic capacity resulting from use of the

containers PAL further advised that it offers a lower rate for palletized cargo because it requires no further

handling or packaging for protective purposes
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The majority would remand the proceeding to examine factors unrelated

to whether the cargo moved in pallets or boxes The issue they want

the AU to pursue relates to past dealings between the shipper and carrier

which might have led the shipper to expect container service The theory
seems to be although it is not clearly stated that if the shipper received

the benefit of container service it should have to pay for that benefit

even though there is no such charge in the tariff

Unlike the facts in the informal docket case cited by the majority
there is no tariff ambiguity to resolve here The only possibility of such

an ambiguity whether in boxes meant in containers was resolved

in favor of the shipper Thus past dealings between the shipper and carrier

are totally irrelevant The terms of a tariff cannot be amended or ignored
on the basis of equitable principles
I would discontinue this proceeding and award reparation of 8 128 92

plus appropriate interest to the complainant

I Cummins Engine Co v United States Lines et ai 2 F M C 944 1979
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