FEDERAL TKADE COMMISSION VSl
WASHINGTON, D.C. 20860 voooet

BUREAU OF COMPETITION

February 19, 1988

The Honorable William P. Te Winkle
tate Senate

~136 South, State Capitol

P.0O. Box 7882

Madison, WwWisconsin 53707-78E2

Dear ¥r. Te Winkle:

The steff of the Federal Trade Commission is pleased to pro-
vide these comments on Senate Bill No. 466, An Act Relating to
Various Changes to the Fair Dezlership law. *»/ The proposed
legislation, if enacted, would amend Wisconsin's fair deelership
law, which prohibits "grantors" of dealerships l/ from terminat-
ing any dealer without good cause. Under the bill, the good
Ccezuse reguirement for terminations would not be satisfied even
when a grantor withdraws from a product or geographicel market,
changes its distribution system, sells real estate occupied by
the dealer, or discontinues business in whole or in part.

We believe that enactment of S.B. 466 could harm consumers
by increasing the costs acssociated with terminations that are
made for sound business reasons. These cost increases may deter
suppliers from establishing acdditional dealerships in Wisconsin
or from entering into any dealership agreements with Wisconsin

*/ These comments represent the views of the Federal Trade Com-
mission's Bureaus of Competition, Consumer Protection, and Eco-
nomics, and do not necessarily represent the views of the Commis-
sion itself or any individual Commiscsioner. The Commission has
voted, however, to authorize us to submit these comments for your
considerztion. ‘

1/ “Grantor" is defined as "a person who grants & dealership."”
Wisc. Stat. § 125.02(3). "Dezlership" is, defined in turn as "a
contract or agreement . . . by which & person is grantec the
richt to sell or distribute goods or services, Or use a trade
name, trade mark, service mark, logotype, advertising or other
commercial symbol, in which there is a community of interest In
the business of offering, selling or distributing goods or ser-
vices &t wholeszle, retell, by lease, agreement, or otherwise.”
¥isc. Staet. § 135.02(2). The statute defines "community oI in-
terest” as & "continuing financiel interest between the crantor
&nd grantee in either the operztion of the business or the max-

keting o such goods or services." Wwisc. Stat. § 135.02(%).
Se=, e.g., Lekefielid Telephone Co. v. Northern Telecom, Inc., €59
¥. Eggp. B13 (E.D. Wiss, iSE7).
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firms. This state-created entry berrier, in turn, may give ex-
isting dealers & degree of market power to increase prices or
reduce services to Wisconsin consumers without fear of new entry

and increased competition.

Interest and Experience of the Feders rade Commission

The Federel Trade Commission is charged by statute with pre-
venting unfair methods of competition and unfair or deceptive
practices in or affecting commerce. 15 U.S.C. § 45. Under this
statutory mandate, the Commission seeks to identify and comment
upon restrictions that impede competition or increase costs with-
out offering countervailing benefits to consumers. The Commis-
eion and its staff heve provided comments to federel, state, and
locel legislatures and administrative agencies on matters that
raise issues of competition or consumer protection policy. In
1987, the Commission's staff provided comments to your legisle-
ture concerning a bill to repezl the state's relevant market area
law. We have also commented on legislation limiting suppliers'
ability to terminate deazlers or restricting entry into markets.
In 1984, for example, the Commission presented testimony &against
proposed federal legislation that would have restricted the
ability of suppliers of office machines and egquipment to termi-
nate dealers. In 1967, the Commiscsion's staff commented to the
Georgia and Nevada legislatures on bills to restrict the market-

ing of gasoline by refiners.

- The Propesed Lecicslation

Under the Wisconsin Fair Dealership Law, Wisc. Stat. §125.01
et sec., crantors are prohibited from terminating, canceling,
feiling to renew, or substantielly chancing the competitive cir-
cumstances of a dealership without "good ceuse." Wisc. Steat.
§135.03. "Good cause" is defined &s the failure of a dezler to
comply with "essentizl, reasoneble, and nondiscriminztory re-
cuirements" cf the grantor or bed feith by the deslier. Wisc.
Stat. § 135.02(6). S.B. 466 world amenc the statute by providing
thet the followinc justificeations would not provide good cause
for dealer terminations:

1 The grantor's withdrewel from a product or geocraphicel

2. & cheange in the crantor's distribution gystem.

o+ -

2 szle by the grantor ol rezl estate occupied by &
cdezler.
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4. Discontinuation ¢f a grentor’'s business in whole or in
part.

S.B. 466, Section 1.

In addltlon, the bill would prohibit a grantor from "[s])ub-
stantially changing the competltlve circumstances of a dealer's
business without good cause." S.B. 466, Section 3. Under this
provision, grantors may be prohibited from establishing new deal-
erships or integrating forward into retail distribution. The
bill also would prohibit grantors from preventing a dealer from
transferring or assigning &ll or part of the property that con-
stitutes the dealer's business, or from changing its capital
structure. S.B. 466, Section 4.

Effects of S.B. 466 on Competition and Consumer Welfare

Enactment of S.B. 466 could freeze certain business rela-
tionships for long periods of time, without any regard to changes
in market or other economic conditions. 2/ The bill could be
read to prohibit suppliers from terminating the supply of unsuc-
cessful or obsolete products to deazlers who insist on the con-
tinuation of the supply relationship. 3/ For exzmple, a supplier
who wished to stop selling home movie cameras because of the suc-
cess of video recorders, could be compelled to continue marketing
this obsolete product. The bill elso would prohibit suppliers
from withdrawing from geocraphicel markets. Thus, a supplier who
wished to stop marketing a poorly-selling product in the Xidwest
would be prohibited from withdrawing from the Wisconsin market.
Indeed, the bill could be read to prohibit a supplier who wished
to go out of business from doing so.

seeks to prohibit is the very

n 2 market economy, market forces

tion of goods and services thet
consumer demand for bugcy whips

The conduct that S.B. 4<6
essence of & market economy. I
continuzlly reshape the composi
gres aveilable to consumers. ks

2/ Dezlers currently possecss cther legel remedies for wrongful
terminations In the first slace, deazlers may enter into COn-
tracts thet “otect their businesses from termination. In eddi-
tion, common lew and the existinc Feir Dea.ership Law give aeel-
ers protection from terminatious, even in instances in which
dezlers have failed to negotiezte contract provisions guaranteeing

& long-term supply relationship.

3/ Wwe use the term "s oclier” rether than "grantor" because ihne
term hazs & more readi y underszood meaninc. We recognize thet
not every supply relaticnship will render the supplier a "grant-
cz" of & "deelership" fcocr purpesess of the statute.
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ssgs and demand for asutomobile heacdlights rises, & marketl economy
cehifts investment away {rom buggy whLip manufacture and towargd
headlight manufscture. 7Tnis edjusiment process produces the
types of goods and services Lhat consumers aQesiie. State inier-
ference with this process can thwart the reelignment of invest-
ment necessary for the procuction of the goods &nd se*vlcec that

consumers wish to buy.

Under S.B. 466, suvppliers could be recuired to invest in the
production or distribution of goods and services that consumers
do not wish to buy. This distortion of business investment deci-
sions likely would result in the overallocation of resources to
products or markets with declining demand and the underallocation
of resources to products or markets with rising demand. The
market's ability to respond quickly to shifts in consumer pre-
ferences consequently would be undermined.

In addition, enactment of S.B. 466 could injure Wisconsin
consumers by discouraging the establishment of new dealerships
and thereby giving some dealers market power to charge supracom-
petitive prices. The bill would discourage the establishment of
new dealerships in Wisconsin in two ways. First, the bill would
reguire suppliers to meintein every supply relationship theat &
dealer wishes to continue unless they can prove dezler miscon-
duct. The knowledge that it will be difficult or extremely cost-
ly to terminate dezlerships is likely to deter suppliers from
cranting new dezlerships in the first place. Second, proposed
section 135.03(1)(b) appears to prohibit suppliers from ecteb-
lishing new dealerships cr integrating forwerd into retail dis-
tribution if such action would "[slubstantizlly change the com-
petitive circumstances cf a deazler's business without good
ceuse." By erecting these artificial entry barriers, the pro-
posed legislation may enzble existing dealers to charge higher
prices to Wisconesin consumers. ¢/ In addition, Wisconsin citi-
zens might find it difficult to enrnter business in growing
mazrkets because °L0:71e*s mey be reluctant to grant dealer
in the stete.

4/ 2 recent study by & Commission economist showed theat relevent
mzrket erea laws, which restrict entry into the eutomobile deel-
ership business, increessd the price Dcld by consumers for new
gutomobiles by ern average ol 6.14 per¥cenz. R. Rogers, The Eiie
of State Entry Regulation on Retall 2utomcbile Markets 7 (;, &)
Under relevant marke: arez laws, existing deeslers may be &ile ©
prevent & meanu: ac:u:e*w from graznting adcditional dezlerships Iin
eir geogrephicazl merker areas. Similar effects could be ex-
:ted in other product markets in which restrictiones on the
anting c¢f new dezlerships are imposec.
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To aveid the costs imposed by the proposed legislatio sup-
pliers may crant &dditionel dezlerships in neighboring s
that have not enacted the restrictions of S.B. 466. Some
pliers may choose to seil to wisconsin consumers through out-of-
state dealers, even where this form of distribution is less effi-
"cient than establishing additional dealers in Wisconsin. As a
result, Wisconsin consumers may have to travel farther and pay

more for products.

]
€s
un

Conclusion

The enactment of S.B, 466 is likely to harm Wisconsin con-
sumers by reducing the number of dealers with whom suppliers will
deal. The legislation mey lead to higher prices for Wisconsin
consumers and could reduce the availability of new products with-

in the state.

Sincerely,

Sitare & Chod | Gebos

Z;fpﬂeffrey I. Zuckerman
Director



