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The Ronorable Gwen Margolis

Chairman

Committee on Economic, Community and Consumer rhifalirs
The Florida Senate

430 Senate Office Building

Tallehassee, Flcrida 32359%-1100

Deer Seonator Margolis:

The staff of the Federal Trade Commission is plewased to
respond to the request of your steff for our views on Florida's
stetutory provisions thet regulete motor vehicle menufacturers and
most aspects cf their relationships with their franchised
dealers.! Our comments focus on two specific provisicns that
appear to restrict competition. We believe that repecl of these
provisions would likely result in lower automobile prices for
CONEuUmers.

The Federal Trade Commission is charged by the United States
Congress with meintaining _competition &nd protectinc consumers
from restraints of trace. In accordance with this role, the
steff of the Commisgion submits ccmments upon reguest to federel,
szete and locel governmental bodies to help them assess the

competigive and consumer welfere implications of pending pclicy
issues.
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These comments reo.esent the views of the atlante
Cffice anc the EBureaus cf Competition, Consumer Pro
er:d Economics of the Federal Trade Commicgicon &nd do n
necessaerily represent the views cf the Federe: Treade
Commissicn or anv individue! Commissioner. The Ccmmissicrn,
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however, has voted o authorize the submission of these comments

2 See 15 U.S.C. § £1 et seg.
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See Lectter from williem P. Golden to The Honorable Lvan

bcelman, Chairman, Judiciery & Consumer Affairs

Committee, Wisconecsin Stete Senate (Juns 19, 18E7),

comme“ving on a bill thet would have repealed portiocns

¢I that stete's statutes which ellow existing avtomoblle

dealers to challenge new ceelerships; Comments ©f the
(continued...)
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Section 5 c¢f{ the Federal Trede Ccmmissicn Act prohibits

unfelr methods of competition, &nd unfair or deceptive &cts Cr
practicee. By eriorcing this gteivte, the Commlselon esteff has
gelired substenticl expertise irn analyzing the impect cf various
recireinis on competition &nd the costs and benefits Lo consumers
cf cuch restraints. In recernt years, the Commission steff hes
eddreceed lssues egpecificelly concerning retail zutomobile
deelerchipe. In Jenuary 1%€€, for example, the F7C s Eureau of
Eccnomics publliehed & study of the "Effect of Stete Entry,

Reguletion on Retail Autcmobile Markets,"("Steff keport")®
Commiesion eteff has also geined experience relating to the
automohile industry through many investigations and litigated
cesce.

Bepeeling the Relevant Markes 2rves Proviegions will Benefit
g:ﬁnclﬂmera .

Current rlorida lew provides existing retail automobile

deelere with edministrative avenues for chellenging a decision by

e

o dealer's supplier to esteblieh & competing deezlsership in the

same “"relevant market area" ("RMA"). We believe that this statute

regsiricts competition unnecessarily.

Florida Statuvte § 320.642 states tha%t the Division of Motor

Vehicles

shell deny an appliceticn for & moter vehicle dealer
license in eny community or territory where the
licensee's presently iicensed franchised motor vehicle

3(...continued)
Stefi oi the FTC on The Regulation cof Mctor Vehicle
Dezler FPranchisec, Senatse Ei11 103, befcre the Senate
Committee cor. Eighwevs, Transportaticn and Local
Geverrnment, Generzal xssemply of the State of Ohio (April
21, 18€7).

4 wWe are enclosing e copy of this Steff Report (Attachment 1)

for your iniormetion.

5 Generel Moters Corp., 1C2 FTC 1741 (1983); Ford Motor
Company, 102 FTC 1722 (1%982); kmerican Honda Yotor
Ce.,Inc., €9 FTC 305 (1682); Volkswagen of America,
Inc., 52 Fed. Reg. 12546 (Apzil 17,1987) (Propcsed
Consent), emenced ZZ Fed. Reg. 17960 (May 13, 1587},
corrected L2 FTed. Rec. 20095 (Xay 29, 1987)
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cetler or dea.ers have complied with liceneee's

¢creements &nd are providing acdeguaete represenctetion in

the community c¢r territcry for such licensee. The

burden of proof in show.ng Iinedegueie representation

ehall be on the licensee.
The Division of Yotor Vehicies has prom
reguiring that ell prospective cee g
thelr intenticne te esteblish & de
notifies &)l prescont dealers of ¢
in the ccinmunity ¢ terxritory anc gives them the cpportu
protest and demonstrate at e&n administrative hearing that they are
providing e&deguate representation. (Florida hdmiristretive Code,
Rule 15C-1.08). The Pclicy ¥Xanval of the Division of Motor
Vehicles defines "community or territory" as the county in which
the new dealership will be located if there are existing dealers
of the seme make or, if the new dealership will be locetecd near
the edge of the county, thet county and the edjoining county. In
instances in which no present deealers of the scume make ere located
in the county,-&all dealere of the seame make in &ll adjoining
counties are given the opportunity to be heard.V TIf existing
cealers do object to the establishment of the new dealership,
heerings are held and findings are made, with the burden of prooct
on the new dealership and the manufacturer to show inadecu&te
representation by the existing dealerships.

ership. The [ then

The repeal of § 320.642 end its implementing administrative
rules and pollcies is likely to increase competition in reteail
auvomobilo mazxhere in Flexi2z and Therehy hencfir ~Aaneumerc RWL
lews limit menufecturexs' freecdom to expend, and therefore tenc o
increese the cost c¢f distributing evtomoziles end faclililtete
escalation of e@utomobile prices. C(onsumezs mey finc fewer
cpportunities to shcp among dealerships for better prices and may
have to trevel farther and expend more time in the course c¢I theilr
6 B5zzed on these definitions, & deeler in West Palm Beeach

mey Qrotest & new dealership in Bel Glezde, approximately

20 miles away, beceuse they are both in the came county.

Simiierly, & deeler in Jacksonville mey cr-otest the

operning cf a new dealership in St. Rugustline, agein

approximately 40 miles away, 1f there is no other

deelershlp oi that same maks in St. rugustine, because

these Two cities ere in adjacent counties.
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ehopeping., Trne FPTC Bureeu c¢f Eccnomics’ Steff Repo*t’ supports
s6C

LHAs anclyc1 The rewcrt concluded tha* RMA éaws ral

eutomolile prices, on éverage, by six percent.

The cleim thet merkets vil) be floocded with more deaslers than

poientliel eelee in 2 merket cen suDpport éappeare unfounded. It

wvoul
acal

deelere erc ’l%c y to ¢ive carelul consideration to what the

d nct be In the economic interest c¢f either prcepective
ere cr manufaciurers toO Invegt in such & market. Procpective

rmerket will bDear in order Lo protect thelr investment in reel
cegleve, inventeory and perscennel. Manulacturers will likewise

ave
the

trea

new

deale

id over-seturating & market, rpecauee they have an interest 1In

financial well-being of existing dealers. L manufacturer tnat
ts exicting dealers badly is %ikely to have difficulty finding
dealers when the need arises

In addition to the naturel protection of merket forces,
rs' interects ere further protected by existing lawe,

~J

/iter the release of the Bureau of Economics (BE) Stef
Report, Wherton Econometric Forecasting Agsociates (Wt
the Tequest of the Netionel RLuto Deelers kssoclisgtion,
prepered & report thet raviews the Staff Report and

chezllenges i:s concln ion that prices of auvtomobiles would

rise e&s a result of RML laws in arees of growing population.
The WETFA report elso ciscusses the theoreticel erguments thet
R¥2 lews ere desireble. Atrtechment 2 ic z BE paper that
responis to the WEFA repert.

£
Ff\), at

Price increeses resuliing from RMA laws are most likely to
occur in counties or metropclitan earxees experiencing
increases in pepuletion (and therrfore increazses in demanc).
The zesults of this PTC stucdy are consisternt with other
gtucdles showing that increzsed prices resul: from RMA lawe.
Se= Eckerd, ©.¥., Jr., "Tne Tifects c:Z Stz.z Automobile
Deseler Zntry Reguleticne on New Caer Pricess, " Zgonomic
IDgnAiTy, Vel. ¥NIV, Ne. 2 (&pril 16€5), po. 223-42, and
Ermiltnh, R.L. "Frenchise Reguletion: hn Econonic xnelysics oI
State Restricticns on Automenile Distribution," Journzl o2
~2¥ @i Ezonomice, Vol XXV (April 1982), pp. 122-57.
Eenry roerd diecovered this to b2 truve when in 18285-20 he
increased the number c¢f Tord dezlerenips while cutiing
commissions from 20% tc 17.Z%., Many Fcxd dezlers
defected, oiten turninc to cival Chevrclet. Xx. Nevins &
F.oOHLLL, Ioxdy Zypencion and Chgllercs 1C7E - 1C23 2t
°75~81 (1962).
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including the rutomobile Dea ley'e Zay in Court Azt ("RDDC Act'),
15 U.S.C. §§ 1221-1225 (1876 )u’ and the right to sve for treach
of contract in the same fachion as frenchisees in eny other
induet*y Ccneeqguently, r;$ lews éppeer unnecesgary tTo protect
the intereests cf dealers.

Y

wWithout the restrgirt thet the F¥A lews place on
manufecturers' ability te compete, menuvfacturers cen be more

responsive to consumer demencs. It ls elsc unlikely that
repealing RMA laws will recuce the guelity of dealer rervice below
the level that consumers seek; vigorous competiticr among
menufacturers and dealers will ensurc that consumers receive the
mix of service, quality, cuentity and price they desire.

SQ:""H.’W 3"1 nag VE:' E!cr\ U-:v-m ‘an”me‘“s

Section 320.645 may elso reice consumer automotive costs.
It prohibits automotive manufacturers from owning or opereting a
dealership except in periocds of transition of ownership from cne
independent dealer to another.l? 1is a general proposition, we
believe thet a manufacturer cthould be permitted to establish
whatever mix of wholly-owned and independent outlets the
manufacturer finds most sctislactory. Menulacturer-owned

10 £DDC Act imposes upcn automcbile meanufacturers the duty
t0 deal in good faith with their deelers and gran
dealers the right to sue manufacturers for breach of
that duty.

il IZ the ECCA Committee decides toO reenact some version oI
§ 320.642, we would reccmmend thetz “comm_:;uy or
territory" be sgtatutorily cefined and limited. In many
states the RMa laws estaeblisnh a2 rzdius besec on mileags
(2.%., 10 milee) from the precposed new deelership in
wnich existing dealers meay rrotest. 7Tne present rules
2 the Deparimenz, besec on & county or edjacent or
contizuous counties, ellow proteste from much creaters
areas, meny c¢i which ¢o bevond what is normelly judaed
to De a community. A milezge redius would *educe the
erticompetitive elfects ¢ the lzw. xcdditiocnel ~he
buxden ¢ proof es tc showing adeguate represent at-un
coulid pbe shifted to the prctesting dealers. This would
Ciscourege deealers from protesting purely to delay the
egtelishment of a new ceazlership.

12 This section does no: &pply to any deazlereniss owned by &
manulacturer pricr to Mav 31, l%t4.
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dealerenips might entell efflclencies that would lower the costs
of vericles to Fleride consumere. -
Corclecicn

In egummary, the repeel cf §§ 270.942 and 220.645 would remove
certain restraints prGS'”“lv imposed on the retail aLtow:bile
market. By removing these restraints, we beliove the Flcrice
Legisleture will eid consumers of motor velicles and motcr vehicle
services. We eapprociave this opperiunity to provide our views on

these provigions.

Very truly yours,
\“\\~ .
&§\t> ™ \Qh \\~) —

Paul XK. Davis
Recicnel Director
htlenta Reglonel Office

13 £ the cides <o retein § 320.€42, reguiring notice

ion of a declsion o establ sh & manufacturer-
1¢ be zreferakle To the ben on such
2 in § 320.64J,
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