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PROCEEDI NGS
(9:00 a.m)

MR. WALEK: | will have a few opening
remar ks and sonme housekeeping itens, but before
that 1'd like to introduce our division director
for the Division of Clearing and Internediary
Oversi ght, Ananda Radhakrishnan, to say a few
wor ds.

MR. RADHAKRI SHNAN: Morni ng. Thank you,
Kevin. And thank you for participating in this
roundt abl e to di scuss Proposed Changes to the
Regi strati on and Conpliance Regine for Commodity
Pool Operators and Commodity Tradi ng Advisors. |
appreci ate everybody's participation in this
roundt abl e and | ook forward to a lively discussion
And before | start, I'mgoing to have the CFTC
team i ntroduce thensel ves, and perhaps we can go
around and everybody can introduce thensel ves and
then we can get the program started.

So, go ahead, Kevin.

MR. WALEK: |'m Kevin WAl ek, Assi stant

Director of the Audit and Fi nanci al Revi ew Secti on
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of the Division of Clearing and Internedi ary

Over si ght.

MS. CHOTI NER: Ei | een Choti ner, seni or

conpl i ance anal yst, Division of Cearing and
| nt ermedi ary Oversi ght.

MR. KENNEDY: Carl Kennedy fromthe
O fice of the General Counsel.

MR. McCARTY: Barry McCarty fromthe
Di vi si on of Enforcenent.

M5. OLEAR: Amanda O ear. Speci al
Counsel, Division of Clearing and Internediary
Over si ght.

MR. SCHEIDT: And |'m Doug Schei dt.

with the SEC, and | thank the CFTC staff for

' m

inviting us to participate today, and |I'm anxi ous

to hear everyone's views on these issues.

MR. NEVINS: M nane is Matt Nevins,
|'"'mat Fidelity |nvestnents.

MR THUM |I'mBill Thum |'mfrom
Vanguar d.

MR KING |[|'mSteve King. [|'mfrom

Pl MCO.

and
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MR BONANNO |'m Peter Bonanno. |'m
from Gol dman Sachs Asset Managenent.

M5. BREGASI: Nevis Bregasi from MFS
| nvest nent Managenent .

M5. BAUR  Alison Baur, Deputy General
Counsel at Franklin Tenpl eton | nvestnents.

M5. WOODI NG Carol Wodi ng, National
Fut ures Associ ati on.

MR. DRI SCOLL: |'m Dan Driscoll, also
from NFA.

MR. AMEDEOQ |' m Bob Anedeo fromthe
Al tegris Conpani es.

MR, GRADY: John Grady from Steben &
Conpany.

M5. JOE: |I'mAlice Joe with the U S.
Chanber .

M5. SETZENFAND: |'m Jennifer Setzenfand
with Federated Investors representing the Security
Traders Associ ati on.

MR LLOYD: |'m Tom LI oyd wi th Canpbel |
& Conpany.

M5. MM LLAN. |I'mKarrie McMIlan with

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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1 the ICl.
2 MR GROOVE: M nane's Todd Groone. |I'm
3 wth Dal keith Managenent G oup, and |I'm
4 representing AlMA here today as their
5 non- executive chairman.
6 MR. RADHAKRI SHNAN: | notice we have
7 sone nore people who haven't shown up yet, but |I'm
8 sure they'll show up, so take it away.
9 Kevin? Sorry?
10 MR. WALEK: They're going to be com ng
11 in --
12 MR. RADHAKRI SHNAN: Ch, they're com ng
13 In later? Okay.
14 MR. WALEK: Just to start things off,
15 today we're here to discuss how CFTC m ght
16 har noni ze its proposed regul ations regardi ng Rul e
17 4.5, 4.13, and any other relevant itens that may
18 have been in the CFTC-only, non- Dodd- Frank
19 rul emaki ng, and | want to enphasi ze that this was
20 a tangential non-Dodd-Frank rul emaking, so it is
21 not strictly having to follow the deadlines and
22 dates of the Dodd-Frank rul emaki ng. But these
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things flowed tangentially fromthe itens that
were i n Dodd-Frank that we were considering.

For those of you that know ne, you're
going to find this hard to believe. M role today
I's basically to noderate the panel, nake sure the
panel keeps noving and we make our deadlines, and
not for ne to tal k.

We have had published those witten
comments that were submtted to us, so in
consi deration of the time constraints that we have
today, we would like to ask all of you to
sunmmari ze your coments rather than read them
verbatimand to get to the key points. W are not
here today to discuss or entertain phil osophical
argunent s about whether or not there should be
regul ation. But, rather, we would |like you to
hel p us define and address those areas that are
nost anenabl e to harnoni zation. |f your itens are
on a |later panel than the one we're currently on
-- sone of you have | ooked at the agenda -- there
are basically five substantive areas -- sone of

you are here to speak about 4.13 only, not 4.5.
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Feel free to chine in at the appropriate tines,

but if it's not your panel feel free to pass to

t he next person who may actually have sonething to
say about the particular substantive panel that
we're on at the tinme. And | will keep you aware
of which panels those are.

The first tinme around, because of the
size of the table, I'mgoing to be starting on the
ri ght-hand side, working to the left, then I'm
going to go fromthe left to the right, and then
after that | may do sone random zation that'|
drive everybody crazy.

| want to rem nd everybody that we are
still subject to the Adm nistrative Procedures
Act, and since there's no press at the table right
now -- | was going to address to the press
specifically that they should not construe
anything that staff says, the tone of our
questions, the direction of our questions, or
anything related thereto to i nply any deci sions
that could be made in the future or may be nmade in

the future with respect to this rul emaki ng.
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Further -- I'll do this for everybody here at the
table -- the opinions that we nay express are our
own and do not reflect the opinions or decisions
of the Comm ssion.

Lunch -- everybody's favorite topic. As
you notice, we have -- particularly the panelists
-- we've had to nove the schedule around fromtine
to time. W are now scheduled to stop at 2
o' cl ock. But several of you at the table have
cal | ed and suggested why don't we just skip the
| unch hour and tighten up the schedule. So, how
many of you would prefer to skip the 11 o' cl ock
| unch, have a 15- mnute break in |ieu thereof,
and work on through and possibly be done before 2?
(Pause) | think it's the vast majority. And I
t hi nk we've al ready warned one of the persons
who's comng for the fifth group that that may
happen and they should get here early.

As a courtesy -- this is for the
audi ence as well and also the staff at the front
table. As | notice, | forgot to do this nyself.

As a courtesy to everyone el se, please check your

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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cell phones and put themon vibrate or, if not,

sinply turn them off.

Last but not least, | would like to
t hank both our coll eagues fromthe SEC -- there
are sone in the audience | believe -- and our

col l eagues fromthe I RS who have been very hel pf ul
to us in this area, and we have held at |east two
neetings with those parties trying to get sone
clarity, and we greatly appreciate the education
t hat they have given us over the past nonth or so
wWth respect to their regulatory regines in these
ar eas.

Wth that, | would like to turn it over
| think first to Doug in case he has any opening
comments he'd |ike to nake.

MR. SCHEI DT: Thank you, Kevin. As
Kevin said, we have been invited by the CFTC staff
to participate and observe here. And as Kevin
nmenti oned, we have on at |east two prior occasions
wor ked and net with the CFTC staff on these
| ssues, and we're anxious to see how those issues

can get resolved and we're anxious to hear what
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you have to say about them So, thank you.

MR. WALEK: Amanda.

M5. OLEAR: First |'d just like to thank
everyone for their flexibility and for their
Wi llingness to work with us to nake sure that this
roundt abl e could happen. And | would just like to
say | look forward to hearing from everybody
today, and | hope that this can be a real
rol | -up-your-sl eeves, digging-in, you know,
wor ki ng- group-style discussion today, and | | ook
forward to hearing from everybody.

MR. WALEK: Sone of you have been
fumbling with the m crophones. Just so you know,
when you push the little button, it turns on red
and you'll know you're it up. Wien you're it
up, you're on. If you want to say sonething to
one of your colleagues and you don't want the rest
of us to hear, push the button down so there's no
| i ght show ng.

And with that, Matt.

MR. NEVINS: Thank you, Kevin. [|'d like

to start off by thanking the Conm ssion for
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putting this roundtable together and inviting ne
to participate.

My nane is Matt Nevins, and | am Vi ce
Presi dent and Associ ate General Counsel at
Fidelity Investnments. 1In this role ny prinmary
responsibility is providing | egal support to
derivatives for the Equity Division of our asset
managenent business. This includes |egal support
for Fidelity's commopdity funds and asset
al l ocati on products.

| m here today as part of a group of
four nenbers of the Asset Managenent G oup of the
Securities Industry and Financial Markets
Association. A bit of a nmouthful, but we call it
AMG for short. Fidelity is one of the many asset
managenent firm nenbers of AMG whose conbi ned
assets under managenent exceed $20 trillion.

The proposed changes to Rules 4.5 and
4.13 are of utnost inportance to Fidelity and to

t he asset managenent industry generally. Both

Fidelity and AMS have provided the Comm ssion with

detail ed comment letters in response to both the
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NFA petition and the CFTC s rul e proposal
outlining our concerns with the proposed changes
and offering suggestions if the Comm ssion does
| ndeed proceed.

My remar ks today are nade on behal f of
Fidelity, although our views are shared by nany
menbers of AM5 including those in attendance
t oday.

A few words about Fidelity before |
begi n ny substantive comments.

Fidelity Investnents was founded in 1946
and is one of the world' s |argest providers of
financial services, with assets under
adm nistration of $3.7 trillion, including managed
assets of nore than $1.6 trillion as of May 3lst.
Fidelity is, anong other things, a nmarket | eader
I N asset managenent, offering a conprehensive |line
of retail and institutional investnent managenent
products, including over 400 nutual funds across a
wi de range of disciplines.

Fidelity is also a | eading provider of

asset allocation solutions for individuals and
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Institutions. Certain private pools and nutual
funds, advised by Fidelity fromtine to tine, use
commodity futures, commodity options, and swaps
for hedgi ng and other investnent-rel ated purposes.

As an initial matter, Fidelity believes
that the proposed changes to Rule 4.5 are not
necessary, given the conprehensive and robust
regul atory regi ne that governs nutual funds.

Toget her, the Investnent Conpany Act of 1940 and
the related rules issued by the SEC for investors
wi th enornous protections nmake nutual funds the
preferred the investnent vehicle for mllions of
Aneri cans.

The '40 Act and a nunber of the SEC s
related rul es cover the sane general areas of
concern that the CFTC s Part 4 requirenents
address. However, the CFTC s approach to dealing
with these concerns is materially different from
the SEC s, which will create significant
conpl i ance burdens and costs for dual registrants
I f not properly harnoni zed. Accordingly,

harnoni zation is of vital inportance if changes to

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net
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Rule 4.5 are adopt ed.

SSmlarly, we do not believe that the
changes Rule 4.13 should be nmade. Al though
private pools that rely on this exenption are not
t hensel ves subject to the '40 Act, their advisors
are generally required to be registered with the
SEC under the Investnent Advisors Act of 1940 or
soon wll be as a result of Dodd-Frank.

The Advi sors Act al so addresses many of
t he sane and conprehensi ve recordkeepi ng
requi renents and anti-fraud protections as the
CFTC s Part 4 requirenents.

In addition, we believe that it is
appropriate for the Conm ssion to maintain an
exenption from CPO regi stration for advisors to
pools that are sold only to sophisticated

I nvest ors. Nevert hel ess, we understand that the

Conmm ssion may wi sh to nove forward with sone form

of changes to Rules 4.5 and 4. 13.
Fidelity believes that are many other
means for the Comm ssion to achieve many of the

obj ectives of its proposed rul emaki ng w t hout
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drastically increasing the regul atory burdens on
asset managers. As proposed, advisors to nost
mut ual funds that use commodity futures, commodity
options, or swaps would be required to register as
CPCs. One alternative to registrationis to
requi re enhanced di scl osure for these funds
t hrough existing SEC mandated filings. This would
obviously require coordination with the SEC
However, it would further the CFTC s goal of
provi di ng mutual fund investors with additional
di scl osure with respect to fees, perfornance, and
ot her information.

| n addi ti on, we understand that the
Comm ssion is interest in obtaining additional
data on pools that invest in comodity futures,
comodity options, and swaps above certain
thresholds. W believe that goal can be achieved
Wi thout requiring CPO registration. The CFTC
could, for exanple, require that sone |evel of
reporting be nmade for pools that are above certain
t hreshol ds, even if they remain excluded or exenpt

under Rule 4.5 or 4. 13.
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The Comm ssion could al so exam ne
I nformation gathered through this reporting
process to determ ne whet her any changes to Rul es
4.5 and 4.13 are indeed necessary at all and if so
use this information to establish the appropriate
extent of changes.

In any event, if the Conm ssion elects
to proceed with changes to these rules, we believe
that it is inperative for the Conmm ssion to
appropriately tailor the changes so as not to cast
too wwde a net. Fidelity has nade a nunber of
reconmendati ons on how to narrow t he scope of the
rul e changes so as to only capture those nutual
funds and private pools that may appropriately
requi re additional oversight by the CFTC

The basic prem se of our proposal is
that the CFTC should require registration only of
a nmutual fund or a private pool that takes active
positions and a referenced i nvestnent through
futures and options as its primary investnent
strategy. To that end, we recomend a nunber of

adj ustnments to the proposed Rule 4.5 test, such as
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elimnating the proposed nmarketing restriction or
narromwing it so it only applies to funds that hold
t hem out as managed futures vehicles.

I n addition, we suggest exenptions for
certain categories of funds, such as comodity
funds whose commobdity exposure is tied to an
I ndex, and fund of funds that invest in
commodities only as part of an overall asset
di versification strategy.

We believe that the sane general
principle should apply equally to Rule 4.13. |
| ook forward to discussing our ideas in nore
detail during today's panel discussions. As noted
earlier, we ask the Conmm ssion to harnonize its
rules wwth those of the SEC for an entity that is
required to be dually registered. There are
I nportant differences between the CFTC s and the
SEC s requirenents in significant areas, such as
the content and timng of disclosure; the form of
di scl osure docunentation; neans of delivery and
acknowl edgnent of the nmaster docunentation;

reporting; recordkeeping; and investor access
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anong ot hers.

In closing, | would |ike to thank the
Comm ssion for arranging today's dialog on this
I nportant matter. The inclusive collaborative
approach taken by the staff to make sure that any
changes that are nade are wor kabl e and appropriate
I s indeed appreciated. | would |ike to thank the
Comm ssion for inviting nme to participate in this
| nportant process.

MR. RADHAKRI SHNAN: Let ne ask a
guestion of everybody, and pl ease consi der what
| "' m goi ng to say when you nmake your renarks.

It's not going to be a surprise to ne
that you are going to say, "Back off," all right?
So, | want you to think about this. And |I've
mentioned this in a different context. [|f you are
a broker-dealer and you're registered with the
SEC, if you engage in one futures contract for a
custoner, you have to be an FCN, right? So,
regulation follows what it is you do, right? So,
I f you choose to get involved in an activity that

I nplicates the jurisdiction of the CFTC and the
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NFA, inplicates the Commodity Exchange Act,

i nplicates the Comm ssions regul ati ons, why

shoul dn't you be regulated by us? And that's the
guestion | want to ask.

And to ne, it's not easy to say well,
don't reqgul ate us because you're regul ated by the
SEC, and with all due respect therefore the Act |
think has different outcones, different objectives
than the Commodity Exchange Act. The regul ations
of the SEC have different objectives.

So, think about this as you, you know,
make your remarks -- why should we regul ate you?
-- because, | nean, to ne it seens to address sone
of the coments. That seens to be the thene --
don't reqgul ate us because we're regul ated by the
SEC. | nean, in sone instances we've attenpted to
har noni ze our rules, but in other areas | don't
know whet her we can or shoul d.

So, the question is, you know, apart
fromsaying well, rely on the SEC, should we? And
| "' m not taking anything away fromthe SEC s

regul atory schene, but you are involving -- you
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know, you are engaged in options and futures and
now swaps, because you' ve seen that Dodd- Frank

I ncl udes the word "swap"” in the definition of
commodi ty pool and operates in NCTA

So, think about that as you make your
coments. Thank you.

MR. WALEK: And |I'mal so going to be
cutting you off a little bit faster as we nove
al ong, because at this rate the first panel wll
be done around noon.

Nonet hel ess, let's nove on to Bill.

MR THUM Ckay, |'d like to thank the
Commi ssion for inviting ne to speak to the
roundtable. As you know, ny nane's Bill Thum and
| "' m principle and senior derivatives counsel at
Vanguard headquartered in Valley Forge,

Pennsyl vani a. Vanguard's one of the world's

| argest nmutual fund firns. W offer nore than 170
U.S. nutual funds with conbi ned assets of
approximately 1.7 trillion. Vanguard's nutual
funds are subject to a conprehensive regul atory

regi ne and are regul ated under four federal
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securities laws. As a part of the prudent
managenent of our nutual funds, we enter into
swaps to achieve a nunber of benefits for our
shar ehol ders, including hedging portfolio risk,
| owering transaction costs, and achieving nore
favorabl e execution conpared to traditional

I nvest nent s.

Vanguard has submtted a detail ed
coment |etter summarizing our concerns and
suggestions regarding the proposed changes to
Rules 4.5 and 4.13. Particularly with respect to
funds registered with the SEC, the proposed
changes coul d raise significant added costs wth
respect to conpliance with little if any
commensur at e added benefit to investors. A Dbrief
summary of our key points is as foll ows.

1. There is no current need for change,
gi ven the existing regulation by the SEC of
regi stered funds and advi sors.

2. |f enhanced reporting and di scl osure
Is warranted, we recommend | everagi ng the existing

regul atory framework through coordination with the
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SEC.

3. |If the CFTC determ nes the cost
benefit analysis justifies nore substantive
changes, then anmend the proposal to only require
CFTC registration for registered funds and private
pool s that take active positions in futures and
comodities as their primary strategy and exenpt
regi stered funds tied to an i ndex and fund of
funds that invest in commobdities as a part of a
di versification strategy.

Thank you for you opportunity to share
our views, and we'll ook forward to participating
I n the roundtabl e today.

MR. WALEK: Stephen -- by the way, This
I's not THE Stephen King. He promses that Carrie
wi Il not appear -- not that Carrie, anyway.

MR KING | would also |ike to thank
the Comm ssion for holding this roundtable, and I
appreci ate the opportunity to participate. M
nanme is Steve King, and | am a senior
Vi ce- presi dent and attorney at Pl MCO

Pl MCO manages a variety of '40 Act
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funds, primarily in the fixed i ncone space but
al so including several enhanced index funds that
use derivatives on physical comodities for the
passi ve exposure portion of their portfolio and
several asset allocation funds that may invest in
t hese enhanced i ndex funds.

The proposed change to Rule 4.5 and the
proposed rescission of Rule 4.13(a)(4) would
I npact nearly all of PIMCO s '40 Act funds.
Nearly all the funds nade fromtine to tine
utilize futures, options, or swaps on financi al
swaps for hedgi ng and ot her investnent-related
purposes. In addition, the enhanced index funds |
just noted utilize futures, options, or swaps on
physi cal commodities to obtain the passive
exposure that is part of each fund' s strategy.
For tax reasons, this exposure is typically
obt ai ned through the use of a wholly-owned
of f shore subsi di ary.

Pl MCO bel i eves that the physica
comodities are an inportant asset class for

I nvestors to have exposure due to the
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di versification and inflation protection benefits
of such investnents. These benefits are
particularly inportant when an investor has
effectively delegated their asset allocation
decision to PIMCO by investing one of PIMO s
asset allocation funds.

Pl MCO agrees with the views expressed by
Fidelity and the other nenbers representing SIFMA
AMG.  We question whether there is any need for a
change in Rule 4.5 or the rescission of
4.13(a)(4), as we are unaware of any probl ens that
have arisen as a result of these rules. If the
Comm ssi on nonet hel ess determ nes that changes are
necessary, PIMCO believes that the nmarket
Interstriction in the proposed anendnent to Rule
4.5 is too broad and that trading restriction
shoul d be narrowed by either expanding the types
of positions that would be included as bona fide
hedges or by raising the 5 percent limt. W also
bel i eve that funds should be able to continue to
use offshore subsidiary structures and rely on

4.13(a) (4).
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Finally, to the extent that certain '40
Act funds are not able to claimthe Rule 4.5
excl usion, we believe that the CFTC and the SEC
must work together to harnonize their rules and to
el i m nate unnecessary and duplicative regul ation.
In closing, | join Fidelity and others
I n comendi ng the Conmm ssion for arrangi ng today's
roundtable in this very inportant matter, and I
t hank the Conmi ssion for giving ne the opportunity
to participate.
MR. WALEK: Thank you very nmuch. Peter.
MR. BONANNO Good norning. M nane is
Pet er Bonanno, and |'m a nanagi ng director and
associ ate general counsel at Gol dnan Sachs Asset
Managenent, and | al so serve as the chief |egal
of ficer and secretary for the Gol dman Sachs Mut ual
Fund conplex. | amparticipating in today's
roundtabl e as part of the SIFMA Asset Managenent
G oup, and I, too, would like to express ny
appreciation to the Conmm ssion and the staff for
organi zing today's neeting on this very inportant

matter.
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GSAM shares the views of the other SIFMA
AMG nenbers that the proposed revisions to Rule
4.5 are not warranted in light of the substanti al
regul atory regi ne that already governs nutual
funds today. Miutual fund sharehol ders, including
those in nutual funds that invest in commobdities,
comodity futures, options, and swaps are
protected by a range of substantive and
di scl osur e-based provisions that have the
collective effect of limting the degree to which
mut ual fund managers nmay engage in risk taking,
I nvestnment activities, and ensuring that investors
receive informati ve and cl ear disclosures relating
to a fund's investnent strategies, key risks, and
fees and expenses, anong ot her itens.

Neverthel ess, to the extent that the
Conm ssi on decides to proceed with nodifications
to Rule 4.5, we respectfully request that the
Comm ssion and staff nmake several changes before
I ssuing the final rule.

First, the Conmm ssion should take steps

to narrow the scope of the final rule to cover
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only those nutual funds that engage in active
I nvestnent strategies inplenented substantially
t hrough the direct use of comodity futures,
options, and swaps. W believe that narrowi ng the
uni verse of nutual funds in this manner wl |l
address one of the primary concerns raised by the
SI FMA Asset Managenent G oup and ot her commrentors,
nanmely, that the proposed revisions to Rule 4.5
are overly broad and as drafted woul d have the
potential to cause many types of nmutual funds to
be regul ated as CPGCs even where the investing
comodity futures options and swaps, to a limted
degree indirectly, through fund of fund structures
are only a neans to track a benchmark.

Second, in order to ensure that any
mut ual funds that would ultimately be required to
be regul ated as CPCs are able to continue their
exi sting operations in largely the sane manner as
they are today, we respectfully request that the
Comm ssion col |l aborate with the SEC on har noni zi ng
the key places where the two agenci es have

conflicting disclosure reporting or other
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requi renents. We believe that a coll aborative
approach of this type is necessary to provide a
framework in which a dually regul ated nutual fund
could practically continue to operate as both a
regi stered i nvestnent conpany under the |nvestnent
Conpany Act and as a commpbdity pool operator under
t he Commodity Exchange Act.

Finally, we request that any final rule
al so permt nutual funds relying on Rule 4.5 to
continue to utilize wholly-owned subsidiaries for
the commodities- related i nvestnent activities.
In our view, these structures serve a legitimte
tax purpose, and elimnating their availability
for non-hedgi ng-rel ated purposes for those funds
continuing torely on Rule 4.5 would not serve a
di scerni bl e public policy objective.

Thank you again for this opportunity to
di scuss these and other related issues regarding
this inportant matter today.

MR. WALEK: Thank you, Peter. Nevis.

M5. BREGASI: Good norning. | also

t hank you for holding this roundtable and giving
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us an opportunity to participate and share our
views in what is to all of us a highly inportant
pi ece of regulation.

My nane is Nevis Bregasi and |'m a
seni or counsel at M-S | nvestnent Managenent. M-S
currently manages over 240 billion in assets,
about 80 billion of which is distributed across 60
U S nutual funds within the MFS famly of funds.
My primary role in MFS is providing |egal support
relating to derivatives. | amparticipating today
as a representative of the Association of
| nstitutional I|nvestors.

MFS agrees with the views that the other
partici pants speaki ng before ne already nention,
sol wll try not to repeat any of the points that
they already nade. W al so think and question
whet her there really needs to be any changes to
Rules 4.5, 4.13(a)(3) and (a)(4). But if the
Comm ssion foresees a need for changes to these
rules, MFS would |ike to make three suggestions,
which are really procedural suggestions.

The first one is that the Conmm ssi on
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shoul d delay any further rulemaking on this
proposal until the Dodd- Frank rules or the major
part of the Dodd-Frank rules are finalized. And
we believe that should be the case for three
reasons. One, this rule is not required by Dodd-
Frank; two, we think that having the Comm ssion
and the industry see sone of the nmajor Dodd-Frank
rul emaking be finalized will help to see the
effects of those rules on this proposed rule; and,
three, the Comm ssion and the industry wll be
allowed to focus their efforts first on finalizing
and inplenmenting rules that are required by
Dodd- Fr ank.

The second suggestion on the procedural
front would be to nove -- before noving forward to
this proposed rule, we ask that the Conmm ssion and
the industry would be served well if the
Comm ssion collects certain data fromthe industry
first. The Comm ssion can require the industry to
val i date the nunber of filed exclusions under
Rules 4.5 and 4.13(a)(3) and (a)(4); and it can

collect data fromthe industry on the extent and
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pur pose of the use of commodity futures, options
and futures, and swaps by entities that have filed
t hose excl usions and used these instrunents above
certain thresholds. This would allow the
Comm ssion to provide a neani ngful cost benefit
analysis in the proposed rule, as it would be able
to better estimte the potential cost of the
pr oposal .

The third suggestion is that the
Comm ssi on shoul d re-propose the rule and make
clear in such re- proposal its rationale for the
proposed changes. Currently the Conm ssion's
proposal, wth respect to 4.5, notes that it is
nearly an appropriate point at which to begin
di scussions. As the rel evant Dodd- Frank Act
rul emaki ngs becone final and the Conm ssion begins
to collect additional data on the current
excl usi ons or exenptions, we believe that a
re-proposal will allow the industry to provide
nore appropriate, inforned feedback to assist the
Comm ssion in drafting an appropriate and

cost-effective final rule.
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| f the Conmi ssion decides to go ahead
with the proposed rule as currently drafted, M-S
agrees wth the concerns and suggestions of the
many partici pants that spoke before ne, so |'m not
going to repeat any of those argunents. M-S would
support the view, though, that for those nutual
funds that fail the re-propose test, the
Comm ssi on should require registration wwth the
Comm ssion and certain reporting requirenents but
not subject those funds to the Part 4
requirenents. To the extent that certain nutual
funds are made subject to the Conm ssion Part 4
requirenents, it is inperative that the CFTC and
the SEC work together to harnonize their rules and
to elimnate unnecessary and duplicative
regul ation. This roundtable is clearly a huge
step in the right direction and shows the
Comm ssion's thoughtful approach to this matter.

Thank you again for inviting nme to
participate in this process. M-S appreciates the
Comm ssion's efforts in arranging this roundtable

and engaging in an open dialog with the industry
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on the proposed regul ation.
MR. WALEK: Thank you, Nevis. Alison.

M5. BAUR  Thank you. Good norning.

|"'m Alison Baur, and |' m Deputy General Counsel of

Franklin Tenpl eton Investnents. Franklin

Tenpl eton | nvestnents provi des gl obal and donestic

I nvest nent nmanagenent sol uti ons nmanaged by vari ous

platfornms within Franklin, including Franklin,
Tenpl eton, Miutual Series, Fiduciary Trust, Darby
and Bissett. W are based in San Mt eo,
California. W have nore than 60 years of

I nvest nent experience, and we manage over 735
billion assets under nanagenent.

Thank you for the opportunity to
participate in the roundtable and to present the
views of the Investnent Advisors Association
regardi ng the proposed anendnents to 4.5, as well
as the changes to 4. 13.

The | AA, as you know, represents the
I nterests of SEC registered i nvestnent advisor
firms. And as you al so know, | AA nenbers that

advi se pools exenpt under 4.5 as well as 4.13 are
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al ready subject to the full panoply of SEC
regul ati on and oversight. W strongly support
effective and appropriate regul ati on of investnent
advi sors, which are designed to protect investors.
However, we are concerned and do believe that
duplicative regulation by the CFTC over activities
that are already extensively regulated by the SEC
I S unnecessary, costly, and burdensone and does
not further invest our interests.

Whil e we recognize that the CFTC is
concerned that it does not have sufficient data
regardi ng comodity pools and that it would |ike
to enhance its information regardi ng such
vehi cl es, we believe that the proposals are not
needed to achi eve these goals and that these
obj ecti ves can be acconplished through an enhanced
regul atory reporting approach.

Sone of those suggestions would rel ate
to enhanced reporting through the new anmendnents
to ADV, as well as the new form PF that is being
considered by the SEC, and we're certainly open to

di scussi ons regardi ng ot her enhanced reporting
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obl i gations that would be able to get the CFTC t he
I nformation that they need.

Putting aside those sorts of fundanental
| ssues to the extent that we do need to harnonize
the regulations that the CFTC is hoping to inpose,
we would i ke to discuss issues around inproving
and expandi ng the bona fide hedgi ng exception as
well as the 5 percent restriction. Also we
believe that the marketing restriction currently
bei ng proposed is really expansive and one that we
woul d |i ke to discuss further.

Thank you very much for inviting ne and
for your consideration of these issues.

MR. WALEK: Thank you very much. Before
| nove to the NFA, | just want to |l et everybody
know it's about 9:30 right now Since we're

adj usting the schedule, this panel is going to now

run til 10 o'clock, so the first break w il happen
at 10 o' clock. Hopefully we'll be able to squeeze
In a few questions, but if necessary we'll have
sone -- | already have sone questions for this

first section, so we nmay even slip over the break
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with questions. So, hopefully we'll be very
fl exi bl e today.

Wth that, Carol?

M5. WOODI NG  Thank you. Good norni ng.
| "' m Carol Woding. |'m Associ ate General Counsel
at National Futures Association. NFA fully
supports anmending regulation 4.5 to reinstate
certain operating restrictions that are simlar to
those that an entity had to neet prior to 2003 in
order to claimthe 4.5 excl usion.

| think as you all know, we filed the
petition for rul enmaking | ast summer requesting
that the Comm ssion anend regulation 4.5 to
reinstate certain trading and marketing
restrictions. Although we still fully support the
concept of anending regulation 4.5, after further
consi deration and consultation with nmanaged fund
representatives on both the nmutual fund side and
the public commobdity pool side, we have devel oped
a slightly different approach to the anendnents,
whi ch we believe nore precisely addresses the

Comm ssion's concerns and identifies these
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concerns, and a full discussion of that proposal
IS in our coment letter, which is dated April
12t h.

| won't go into the reasons we filed the
petition for rulenmaking, but | do want to say that
when we did file it, we did not intend to
elimnate these nutual fund product offerings. W
recogni zed that sinply reinstating the pre-2003
restrictions mght effectively do that.
Therefore, when the Comm ssion published its
proposed rul es, we assenbled an informal group of
representatives fromcomodity pools, from nutual
funds that offered these products, fromprivate
counsel who were experts in the Part 4
regul ations, and private counsel who were experts
in the I nvestnent Conpany Act of 1940. Wth the
help of this group, we devel oped an alternative
approach, which as | said | think addresses both
the CFTC s and the NFA's regul atory objectives and
at the sanme tine would not elimnate these product
of f eri ngs.

Just very briefly, we recommend that,
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first of all, the Conm ssion shoul d consi der
permtting the registered investnent conpany's'

I nvest nent advisor rather than the RICitself to
register as a CPO and then just list the RIC as a
comodity pool with NFA. This elimnates the

| ssues related to whether the RIC s independent
directors need to be listed as a principle or

regi stered as a CPO t hensel ves.

We al so reconmend that the Conm ssion
adopt the percent threshold for non-hedge
positions. Those RICs that exceed the threshold,
however, would be required to register as a CPO
and be subject to certain Part 4 requirenents,

i ncluding filing the new Form CPO- PQR. However,

unl ess the CPO narketed the pool or, as [|']|

di scuss | ater, should nmarket the pool as a vehicle

for directly or indirectly trading in on comodity

futures markets, then the RIC woul d be exenpt from

other Part 4 requirenents, including the ones that

there is difficulty conplying wiwth on both ends,

especially those related to the content and use of

di scl osure docunents, nonthly account statenents,
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and recordkeeping. W would, however, want that
CPO to show that they are required to conply with
simlar requirenents on the security side.

W al so recommended that the Comm ssion
provide nore clarity on the application of the
no- marketing restriction. W recommend that the
adopting rel ease for any final changes to 4.5
shoul d nake clear that a RIC does not trigger the
no- marketing restriction sinply because it's

pronotional material or it's prospectus states

that it trades commodity futures products or lists

these instrunments as those that it trades.

The Comm ssion's rel ease should al so

make cl ear, however, that if the fund's prospectus

or marketing materials highlight the benefits of
managed futures or that its nanme even indicates
that it's a managed futures fund, that type of
fund woul d be considered to have violated the
no- marketing restriction.

We al so wanted to nmake clear that we do
not think that the sole determ nation of whether

fund is marketed as a commodity pool should be

a
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based on how it describes itself and its marketing
materials and prospectus. The Conm ssion shoul d
make clear in its adapting release or by anendi ng
t he | anguage to the no-marketing restriction that
the no-marketing restriction applies to a fund
that should be nmarketed as a commodity pool and

t hen provi de guidance and criteria the fund shoul d
consider in making this determ nation. And in our
coment |etter we highlight a nunber of different
factors that could be considered. Although we
provi ded these factors, we also stressed that the
Comm ssi on should not attenpt to provide an exact
formul a, which would place the burden on the
comodity pool to evaluate whether a pool that is
a RICis being appropriately nmarketed to potenti al
I nvestors in the context of the overall operation
of the fund. If the RIC fails the no-narketing
restriction, then there would be additi onal

regul atory requirenents beyond sinply having to
register as a CPO The investnent advisors for
those RICs would have to conply with the

Comm ssion's Part 4 requirenent, including those
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related to the use of content and use of
di scl osure docunents.

Finally, we recommended that the
Comm ssi on consider permtting RICs to use their
whol | y-owned and control |l ed subsidiary for futures
and options traded provided that the Conm ssion
put sonething into Regulation 4.5 whereby the CPO
agrees to nmake the books and records of that
subsidiary available to full inspection by the
CFTC and NFA.

And just very briefly 4.13, NFA believes
t he Conm ssi on shoul d reconsi der rescinding the
(a)(3) exenption. W believe the de mnims
exenption allows both the Comm ssion and NFA to
focus their resources on those entities that are
nore directly involved in the futures markets and
away frominvestnent vehicles that are sold only
to sophisticated investors who use their futures
trading in a very limted manner.

We al so recommend, however, that the
Comm ssion require that in order to claimthis

exenption the entity is regul ated by the SEC.
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So, thank you for giving ne the
opportunity to express NFA' s views on these
| nportant issues.

MR. WALEK: Thank you, Carol, and |
t hi nk Dan said he was going to pass until later
when we're tal king nore specifically about 4.13.

Wth that, Bob?

MR. AMEDEOC My nane is Bob Anedeo.
Thank you for giving nme the opportunity to
parti ci pate.

| amthe Executive Vice President and
Director of Business Devel opnent for the Altegris
Conpanies. The Altegris Conpanies are
subsidiaries of Genworth Inc., a nulti-national
provi der of insurance and other financial
services. W act as the commopdity pool operator
to traditional comodity funds of over a billion
dollars and to '40 Act registered comodity funds
with approximately a billion dollars.

| also act as the NFA' s CPQ CTA
sub- advi sory chai rman and was asked by Tom

Sexton's group to chair a special industry
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commttee to assist the NFA in exam ning various

I ssues relating to the proposed anendnents to Rule

4.5,

As Carol nentioned, the special
comm ttee included nenbers representing
traditional commobdity pool operators, open-ended
mut ual funds and enpl oyee- managed futures, and
other strategies, as well as attorneys who are
expert on both the Commodity Exchange Act Part 4
regul ati ons and the I nvestnent Conpany Act of
1940.

As part of the process, the Committee
exam ned a nunber of traditional |ong-only nutual
funds that enploy futures, swaps, and notes, as
wel | as nutual funds that include managed futures
strategies in their investnent and trading
approaches. W also exam ned the current Part 4
regul ati ons and rel evant portions of the 1940 Act
and rel ated rel ati ons.

Finally, nmenbers of the commttee had
conversations with representative fromindustry

groups, major fund famlies, and attorneys
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representing nutual funds and traditional
comodity pools. Based on its findings, the
commttee made specific recommendations to the
staff, which Carol described and which are

I ncorporated into the NFA's coment |etter.

In particular, we recommended a two-tier
system for determining registration for operators
of nmutual funds and enpl oyed futures and swaps,
mut ual fund sal es practices, and Part 4
requi rements relating to disclosure docunents and
delivery requirenents. W also discussed periodic
reporting, recordkeeping, financial reporting,
areas of conflict between the requirenents of Part
4 regul ations as they relate to regi stered
commodity pool operators and the requirenents of
the 1940 Act, and -- nost inportantly -- specific
suggestions relating to those conflicts.

In particular, we discussed and
recommended areas where SEC and CFTC regul ati ons
m ght be harnonized in a way that would allow '40
Acts to continue to use futures in conpliance with

both Acts.
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We believe that accessing futures
mar kets through a nutual fund can offer potenti al
advant ages for sone investors. They offer daily
liquidity and pricing, easier access through
publicly available internet platforns, and
sinplified tax reporting. Mny investors are
further conforted by the i ndependent board
oversight and third- party custody arrangenents
requi red for nutual funds, as well as by the use
of NSCC centralized clearing.

When an investor buys shares in a nutual

fund that trades a portion of its assets in

futures, he's making an investnent that is already

hi ghly regul ated by the SEC. Those regul ati ons
provi de significant investor protections.
However, we recogni ze that the SEC s approach to
regul ati on and the CFTC s approach to regul ation
differ in many material respects.

W are in favor of intelligent
regul ation and urge the CFTC and the SEC to work

together to harnonize the conflicts between the

Part 4 regul ations and the requirenents of the '40
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Act .

Thank you.

MR. WALEK: Thank you, Bob. John?

MR. GRADY: Good norning, and thank you
for allowng ne to participate in the Roundtabl e.

|'"'mwth Steben & Conpany, but |I'malso
here because | was on the advisory board that Bob
just referenced. So nuch of what Steben & Conpany
woul d ot herwi se have to say is incorporated into
the NFA's excell ent proposals and suggesti ons.

But apart fromour participation in that process,
we submtted our own comment letters. Probably
not surprisingly, we're very supportive of the
Commission's initiative in the Rule 4.5 area.

W are a commodity pool operator. W
operate a nunber of public and private pools, and
I f one were to say sort of what's our net position
on what's going on, we think that the SEC
regul atory regine at this point -- and it's a
fairly enmergent regine -- these funds that we're
tal king about, with all due respect to ny

col | eagues, are fairly newin many cases -- and
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|"mtal king specifically about funds that
enphasi ze managed futures, not just comodity
I nvesting but active positions -- to pick up the
poi nt that many of ny coll eagues on the panel have
used -- these funds are relatively new, and |
think that the result of SEC regulation alone is a
fairly tortured structure and a fairly tortured
di scl osure environnment and that therefore we think
that the application of the Part 4 rules would be
appropriate in investor interest to bring a good
deal nore clarity and oversight to the disclosure
of how the techni ques and how t he managers and how
the processes are run as well as the costs and
expenses and risks are presented to sharehol ders
from both the standpoint of the disclosure itself
as well as the docunent delivery process.

Thank you.

MR. WALEK: Thank you, John. Alice?

M5. JCE: Good norning. M nane is
Alice Joe. I'ma senior director wiwth the Center
for Capital Markets Conpetitiveness at the U S

Chanber of Commerce. The Chanber represents over

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page:

51

1

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

3 mllion businesses, organizations, and trades,

I ncl udi ng many of the nutual funds and hedge funds
that will be inpacted by the proposed anmendnent

04. 5.

The Chanber has three key adm nistrative
concerns with the existing proposal. First, the
proposed rule, we believe, is too broad; second,
consi deration of this proposal is unrealistic
until Title XII regulatory structure is set; and,
third, there has not been adequate consi deration
of the proposal's effects on the fund industry and
t he broader econony.

Let's address the concern that the
proposal is too broad. The anendnent to Rule 4.5,
as it's witten, could affect the entire nutual
fund i ndustry despite the fact that the February
11t h proposal indicates that the anmendnents have
been proposed in order to "stop the practice of
regi stered i nvestnent conpani es offering
futures-only investnent products w thout
comm ssi on oversight."

VWil e we understand the Comm ssion's
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concern, we do not believe that the proposed
anmendnents are reasonable in scope or application.
According to a recent survey by the I nvestnent
Conpany Institute, out of 1154 registered
| nvest nent conpanies, only 23 of these were
identified as pursuing a futures-only strategy. A
nore reasonabl e approach to address the CFTC s
concern would be to address futures-only funds in
a nore surgical manner or to draw the Iine
sonewhere between the 5 percent test and a
futures- only fund.

On our second concern, the consideration
of the proposed rule at this tinme is not
realistic, and I'Il let you know why. The
promul gation of the nultitude of derivatives rules
under Title VII of Dodd-Frank has a direct inpact
on various aspects of the proposal, and they
shoul d be conpleted in full before this proposal
Is finalized. Until then, the fund industry
cannot appropriately assess the costs, the burden,
and the inpact of any changes nmade in this

pr oposal .
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The Chanber's third and final concern is
t hat adequat e consi deration has not been given to
the facts of the proposal on the regqul ated funds
I ndustry or the broader econony. |In 2003, the
Comm ssi on gave very thoughtful consideration to
the current rule by soliciting public input
t hrough a roundt abl e and advance notice of
proposed rul emaki ng, a proposed rule, before
concluding that the 5 percent test nmarketing
restriction should be renoved to |liberalize the
use of features by regulated funds "wth the added
benefits all market participants have increased
liquidity." This is the antithesis of the
Comm ssion's February proposal to reinstate the 5
percent restrictions.

By ignoring adm nistrative process,
traditional adm nistrative process, the Conm ssion
does not appear to have consi dered the potenti al
adver se consequences that this proposal may have
on market liquidity and the broader econony.

In conclusion, if the Chanber's position

that the proposed anendnents to Rule 4.5 be
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wi t hdrawn and re- proposed when the broader
derivatives regulatory reforns contenpl ated by
Title VI1 have been conpleted in their entirety
and at that tine, and only at that tinme, wll it
be appropriate to continue the discussion started
at today's roundtabl e.

Thank you for the opportunity to express
our Vi ews.

MR. WALEK: Thank you very nuch.

Jenni fer?

M5. SETZENFAND: Thank you. Good
norning. On behalf of STA 1l would Iike to thank
the Comm ssion for the opportunity to speak here
t oday.

The STA is a global trade organi zation
for professionals in the securities industry. W
provide a forumfor our nenbers to share their
di stinct perspectives on issues facing our
securities markets. Qur goal is to provide
I nvestors with the nost liquid, transparent, and
efficient markets in the world.

We are here today to provide comment
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regardi ng CFTC s proposed Rule 4.5. In STA's
view, the CFTC should not proceed to finalize the
proposed changes for several conpelling reasons.
Mut ual funds are investnents that enable retail

I nvestors to save for their future. Mitual funds
al so represent a neans of investing noney in a

di versified fashion. Futures products provide
portfolio managers an alternative to nmanage ri sk
and cash flow while they seek to obtain the stated
obj ectives of a fund.

I n our view, the case has not been nade
that the current exenption fromdual registration
with the SEC and CFTC contained in Rule 4.5 has
been abused or presents significant risk to the
I nvesting public. The scope of the proposed
changes woul d adversely i npact thousands of nutual
funds used by buy-and-hold investors, and the
funds affected could include basic S& stock funds
or tax retirenent savers -- hardly vehicles for
specul ation in the futures and options narket.

STA shares the I1Cl's concern as to the

public policy wsdom of subjecting so many broadly
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held funds to dual registration requirenents, and
we note the many exanples of contradictory

requi rements identified by the ICl inits letter
to the SEC and CFTC dated April 12, 2011.
Answering to two regul ators woul d force nutual
fund conpanies to constantly nonitor two sets of
regul ation that could potentially conflict with
each ot her.

Restricting a portfolio nmanager's
ability to trade in futures would force himto
trade in alternative investnents, which could be
i nferior as neasured by liquidity and tracking to
the fund's objectives. The consequences of using
alternative investnents to futures could result in
inplicit |osses or costs to investors.

Consi deration al so needs to be given to
the inpact that restricting a nutual fund's use of
futures wll have on the overall equity and
derivatives markets. At this tinme, it is still
not conpletely clear which types of funds m ght be
I npacted and to what degree. But it is clear that

the conpelling need for risk managenent tools is
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present, even if the futures are not an accessible
I nvestnent vehicle. If highly liquid futures
products cannot be used, the unintended
consequences of forcing that volune into

al ternative markets, such as options and ETFs,
coul d have the effect of increasing volatility in
mar kets where the regul ators' goals have been to
decrease volatility.

It is inportant to note that any
addi ti onal costs inposed on nmutual funds are costs
| nposed on pools of share holders who are the
I ndi vidual investors. The negative inpact of cost
IS even greater on snaller fund conpani es who have
fewer resources to absorb the additional expense
associated with this dual registration.

I n our view, the proposal needs nore
research and eval uati on, and we request that the
regul ators consider formng a joint advisory
commttee consisting of representatives of both
the CFTC and SEC and partici pants of the nutual
fund industry to adequately study and fully vet

the ramfications of the suggested regul atory
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changes.

W al so recommend that you extend this
coment period to allow the joint advisory
commttee we have suggested here to have the tine
to performthe detail ed research necessary.

Agai n, the STA appreciates the
opportunity to provide our conment on this nmatter,
and we | ook forward to having a dialog with the
CFTC.

Thank you.

MR. WALEK: Thank you, Jennifer. Ton?

MR. LLOYD: Good norning. Thank you for
the opportunity to participate in today's
roundtable. M nane is Tom Lloyd, and I'mthe
general counsel of Canpbell & Conpany. Canpbell &
Conpany is one of the oldest commpdity trading
advi sors and commodity pool operators in the
United States. Canpbell & Conpany has been
regi stered with the Comm ssion as a commodity
tradi ng advi sor since 1978 and a commuodity pool
operator since 1982. Qur subsidiary, Canpbell &

Conpany | nvest nent Advi sor, has been registered as

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page:

59

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

an i nvestnent advisor with the Securities and
Exchange Comm ssion since 2005 and with the CFTC
as a CTA since Decenber of 2005.

| am here today on behal f of Canpbell as
wel | as the Managed Funds Association and its
menbers. | wll be speaking about 4.5. M
col | eague, Marc Baum of Serengeti Asset
Managenent, will be here later to speak on 4. 13.

MFA is the voice of the gl obal
alternative investnent industry. MA s nenbers
are active participants in the commoditi es,
securities, and over-the-counter derivatives
mar ket s and engage in a variety of investnent
strategi es across nmany different asset cl asses.
MFA nenbers include commodity pool operators as
wel | as advisors to the newer nmanaged futures
mut ual funds, which have been the primary focus of
t he proposed revisions to Rule 4.5.

MFA bel i eves that an investor or
financi al advisor should be able to fairly conpare
a managed futures nmutual fund offering with a

commodi ty pool offering and nmake an i nforned
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deci sion on investing based on all relevant facts.
The best way to nake this happen is to harnonize
the rules affecting the two types of funds such
that an investor can set the two offerings side by
si de and vi ew conparable informati on on each fund.
Accordingly, to the extent the
Commi ssion determnes to anend 4.5, we
respectfully encourage the Conm ssion to, one,
grant relief to a CPO offering a nmanaged futures
mutual fund fromcertain aspects of the
performance di sclosure and di scl osure docunent
del i very and acknow edgenent requirenents of the
Part 4 regul ations; two, grant conparable
di scl osure docunent and acknow edgenent delivery
relief to CPCs of traditional public commodity
pools; three, extend Rule 4.26(a)(2) updating
requi rement from9 nonths to 12 nonths; four,
amend Rule 4.5 only with respect to the nmarketing
test; and, five, provide a definition of marketing
With respect to the nmarketing test to determ ne
whet her a fund is holding itself out or marketing

Itself as a managed futures fund.
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One of the points that is particularly
dear to ny heart that | would like to focus the
staff on is the disclosure docunent delivering
acknow edgenent requirenents of Rule 4.21, which |
know wi || be discussed in the second session, so
"Il leave it there.

Thank you very much, and | anticipate
participating in today's discussion.

MR. WALEK: Thank you, Tom And | think
there's going to be discussion | ater when we start

aski ng our questions, quite honestly.

Karri e.
M5. McM LLAN. Good norning. |I'mKarrie
MM Illan. |'mthe general counsel of the

| nvest nent Conpany I nstitute.

The ICl is a national trade association
of mutual funds and other registered investnent
conpanies, and | very nuch appreciate the tine to
be able to conme here today.

|"d also i ke to thank the NFA for the
hard work that it has done to refine its proposal

and its wllingness to neet wth our nenbers to
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better understand sone of the issues that have
been involved. Wiile we may still differ in sone
respects on the proposal, we really do appreciate
the path that you've taken and particularly your
wi Il ingness to understand our use of wholly-owned
subsi di ari es.

|"mgoing to stray fromny script a
little bit to address one of the coments that was
made early on, which is that the CFTC and the SEC
have different regul atory objectives here, because
| actually think the objectives are very nuch the
sane. And let's go to the question of why
regul at e.

As far as Rule 4.5 is concerned, it's
the sanme objective. |It's good disclosure to
I nvestors who buy products. And the SEC is all
about good disclosure. This nmay be done in a
different way, which is what we're here to talk
about in terns of harnonizing, but |I think it does
go to the need for the degree of substantive
regul ati on of nutual funds.

Under the APA, the Conmm ssion is
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required to bal ance the benefits to investors
versus the costs to investors of the newrule. |
think the benefits of a duplicative and soneti nes
overl apping or conflicting regulatory structure
are elusory as many of the commentors and panel
partici pants today have said. The costs, however,
| think are substantial. The costs of this
duplicative regulation will in March probably be
passed on to sharehol ders.

And | think there's also a cost that we
haven't tal ked nuch about, the investor confusion
-- for exanple, of getting fee infornmation under
the SEC s fee table, and then the fee information
under the CFTC s. It's going to |look Iike, for
the exact sane credit they're paying different
f ees.

So, | think all of those costs need to
be factored in.

To the extent that gaps have been
Identified and renmain to be of concern by the
CFTC, | agree with many of ny col | eagues here that

the rules can be harnonized in a way that would
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all ow the sane disclosure docunents, ideally the
SEC s di scl osure docunents, since that's what the
funds are using, to incorporate sone of the
concerns that the CFTC has and to tailor those
goi ng forward.

In the event that the CFTC does
determine that it needs to go forward in this
area, as we have detailed in our coment letter,
we think that the scope of the rule is overly
broad and needs to be substantially nodified and
re- proposed. | echo the comments nade by Nevis
about the process in which that should take place
and particularly the fact that we can't set an
appropriate threshold until the margin rul es have
been finalized. W do, in our comment letter,
of fer one possible path to achieve that going
forward step, and I won't summarize it now. |
t hi nk we have a point of discussion about that
| at er.

|"d like to close by thanking you again
for the opportunity to be here.

MR WALEK: And I'Ill give everybody a
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secret. Karrie can actually confirmthat we've
been neeting wth the SEC, because she happened to
be in the waiting roomwhile we were there for one
of our neeti ngs.

Wth that, I'lIl turn it over to Todd.

MR GROOME: | had a simlar experience
when | was waiting on a neeting with you and about
10 people fromthe SEC wal ked out. So, |'m well
awar e of that.

Simlar to Dan, I'mgoing to be focused
on 4.13, so, Kevin, if you' d like, |I'mhappy to
del ay the comments.

MR. WALEK: That woul d be wonderful,
because now | can say it's tine for a break. And
then we'll conme back and we'll start with sone
guesti ons.

|"'m going to give you about 10 m nutes,
so if you can be back here by --

(Recess)

MR. WALEK: This next segnent is

actually to go to the agenda -- God forbid -- and

| "' m going to be conbining the agenda itens from
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the first A, B, C, and D and the second A, B, and
C, and maybe, if we're lucky, we'll get through

t hose by about 10 after 10 or 10:50. | nean --
sorry -- 10 after 11 or 11:15 and then take

anot her break there, okay? Because that's sort of
nmy t hought.

My first question up -- I'mactually
going to lie. I'mnot going to start over here
since you're primarily 4.13. This is going to
sort of be a toss-up question.

Clearly we've heard - no this is not
Jeopardy. |'mnot Canadian |ike Al ex, but
nonet hel ess.

Wth respect to what | think |I've heard
this norning and trying to consolidate that in the
formof a question, it seens to me with respect to
4.5, if | were to pick the nunber one issue
anongst the persons here at the table, it would be
the marketing provision. Wuld that be
reasonable? And if you want to throw in and add
to that, please, please, you know, expand upon it

If you want to. But it seens to ne |like marketing
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Is the key thing for nost of you. IC is sort of
-- good.

M5. McM LLAN: | guess it depends on
where you woul d conme out on the threshold for the
tradi ng, because we really feel like we can't
comment on where the trading restrictions shoul d
be. But the CFTC itself noted when it renoved the
restrictions in 2003 that the 5 percent was hard
for people to live with at that tine. Wth what
we think wwll be the new margin requirenents, the
5 percent is probably not going to work. So,
assum ng sone rationalized flexibility about that,
yeah, | do think that the marketing provisioning
Is pretty difficult to conply with as of right
NOW.

MR. WALEK: We didn't plan this, but
t hank you for the segue.

Ckay, I'mgoing to throwthe -- | would
like to ask the NFA first, but then toss it up to
anybody else: Wth respect to the threshold, if
you look at 4.13 -- | believe it's (a)(3)(B) --

there is a net notional value test, and as nmany of
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us know, when we start playing with percentages
it's like percentage increases in salaries. The
nore you nake, the nore that percentage gives you
I n absolute terns. | nean, we all play with
nunbers enough to know that one, all right? kay,
4.13(ii)(B). There's a net notional asset val ue
test, and in terns of -- and nmaybe we need to read
It to you, but for those of you who may be
famliar with 4.13, would that work for both 4.5
and 4.13 as the only test and get us away fromthe
percent age test?

M5. WOODI NG You know, our committee
actually considered that as one of the factors
that they could use as the threshold tax, and they
went back to the 5 percent limt. This is
actually -- this tax is sonething that we actually
reconmend that m ght be sonething that you could
| ook at to see whether a fund should be marketi ng
itself as a commodity pool. So, the commttee
went back and forth on a different ways to neasure
It and concluded that any fund that is doing a

significant anount of futures trading -- and they
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concluded the 5 percent was a significant anount
-- should at least be registered with the CFTC,
not necessarily have to conply with all Part 4
requi renents.

MR. WALEK: And not that | disagree with
t hat NFA or your panel, but | did sonme nunbers
across the board, across different commodities.

In some commodities | wasn't even tickling a
fraction of the risk to a fund, whereas ot her
comodities at 5 percent | was al nost at ny
hundred percent net notional value. So, that's ny
problemw th the percentage test, and | think so
many -- | think | saw Tom over here nodding his
head when | was tal king about that --

MR. LLOYD: Yes, and the thing is, Ilike,
for exanple, if it's a bond future, you know how
you can -- you need to control a lot nore, you
know, to get the risk that you want, whereas you
can, you know, with another -- you know, with an
S&P 500 futures or sonething you don't need to
control as nmuch and therefore put as nmuch risk to

get the risk for your portfolio that you want to
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get. So, that's why it sort of cuts both ways.

The notional value test can al so kind
of, like, blowit out of -- you mght have to have
a huge notional value to get a given risk in one
mar ket, whereas you don't need a very big notional
value to get a given risk in the other market, and
the margin requirenents are kind of designed to
take that into account. That's why | think -- for
full disclosure, | also served on the NFA working
group -- but that was sort of ny point that I
raised in the discussions that we had. So, it
sort of cuts -- we think it cuts both ways.

MR, WALEK: Bob.

MR. AMEDEO  Yeah, just to further that
point. Wen you start |ooking at funds that trade
some Euro dollars and sone short-terminterest
rates where the margin requirenents are very | ow
but the notional size of the contract is very
hi gh, the net notional nunber gets distorted
really quickly so that particularly for sone of
the nore traditional |oan-only funds that m ght be

using short-terminterest rate -- futures --
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substitutes for short-terminterest rates, you're
going to have very high net notional val ues, which
| think is going to distort that cal cul ati on.

MR. WALEK: Anybody el se want to nake a
comment on the net notional test? Mtt?

MR. NEVINS: Sure. You know, we support
using the initial margin as the right factor. |
think that Tom and Bob have spelled out why that
makes sense to continue to use that as the correct
measure as opposed to notional. As far as the
actual percentage anount, as others around this
t abl e have pointed out earlier today as well, you
know, | think it's necessary if swaps are being
included in the mx to take a | ook at what the
margin requirenents are going to be for swaps both
uncl eared and cl eared going forward and to factor
that into the appropriate I evel for percentage
test.

Wiile | have the floor, if | can answer
your original question, too, you know, |
whol eheartedly agree with you, Kevin, that, you

know, if you're thinking about scope in general,
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the marketing restriction is probably the biggest
factor that nost of us are focused on as naking
sure that it's appropriately narrowed and tail ored
to pick up just those funds that you think require
regulation with the CFTC as CPCs. Wat | would
just say is that | think the best way to | ook at

it is sort of a broader, holistic approach to what

the key ingredient is here. 1t's not just | ooking
at the marketing test. It's |ooking at the
thresholds and the test in general. So, the way |

woul d start looking at this is thinking about

whi ch funds are the types of funds that require
that additional oversight with the CFTC and t hen
creating your test to capture those funds as
opposed to comng up with threshol ds and saying
okay, well, we think this works, so we think that
a 5 percent initial margin test is going to work
-- or we think that a marketing restriction that
takes the followng qualitative factors -- you
know, the following 10 qualitative factors into
account is the best way to do it.

What we propose -- and | outlined this
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briefly in ny opening statenent -- is requiring
that any registered investnent conpani es that
utilize commodity futures or commobdity options to
take active positions as their nost substanti al
portion of their investnent strategy -- the sort
of funds that you |l ook to capture -- and then you
create the test to get to those sorts of funds.
So, where we're tal king about the marketing
restriction, | would suggest that that be narrowed
to pick up just those funds that hold thensel ves
out as nanaged futures strategies. And we've
heard a | ot of people around this table today use
t hose words, "nmanaged futures strategies."

The way that we would | ook at nmnaged
futures vehicles is that they are those that use
trading algorithns to spot nmarket trends and take
active positions as |'ve just defined them by
frequently trading commodity options and commodity
futures to both |l ong and short investnents. |
think that's the appropriate scope that shoul d be
| ooked at when you're tal king about the marketing

restriction, and then |I think that when you're
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tal ki ng about the other nore quantitative el enents
of the test, again, you don't want to take to
broad of a brush, so you should factor in
percentages that are going to really capture those
funds that are heavy derivative users that you
think require the additional oversight.

Lastly, | think it nmakes a | ot of sense
to spell out certain types of funds that should be
exenpt fromregistration, those that don't create
the level of risk that require that anount of
addi ti onal CFTC oversight, and those woul d
I ncl ude, for exanple, commodity funds that are
tied to an index or comodity exposure that's tied
to an index that get that exposure to investors --
that commobdity exposure to investors -- as part of
their overall asset allocation mx through the use
of derivatives like futures, options, and swaps.
It would also include fund of funds that are
desi gned to provi de exposure to comodities as
part of their overall investnent m x.

MR. WALEK: Ckay, if | mght here -- and

"' mthinking out loud; this is just literally from
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what |'m hearing and so it's not been cooked in
any fashion -- I'mthinking in terns of analysis
of variance, okay? For those of you who don't
know anal ysis of variance, you don't need to, all
right? And you start getting a cascadi ng effect.
So, you've got an issue you analyze and you see
how two ot her issues apply to that, and they may

I ncrease or decrease the correlation to what
you're trying to solve, all right? So, if I'm
cascadi ng down -- because | started thinking al ong
this line earlier -- is that marketing ties to who
do you have as the CPO who has to take the test,
which is -- we haven't touched on yet, we'll touch
on |later on today. The size of the fund, as you
say -- and there could be different types of
entities. Even within RICs you've cl osed-end
funds, which eventually I'mgoing to cone around
to Steven about. PIMO has at |east two, and
probably the rest of you have cl ose-end funds out
there, too. But as you're wal king down this path,
what |'mseeing is not one test fits all, again

fromwhat |'m hearing here. What | think we're
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| ooking for, and | don't know if this panel can do
it today, but what test fits what RIC -- or, in

t he worst case scenario, what test fits best. And
| think you're getting ne part way down the path,
but I"mnot all the way there.

Wth that, I"'mgoing to toss it up for
anybody.

MR, NEVINS: Well, I'll start off. |
generally agree with how you just laid it out, and
again | think that the best way to do it is to
have a m x of tests the way that | just outlined
it wwth appropriate exenptions for those sorts of
funds that we all agree don't raise to the |evel
of needi ng additional oversight.

MR. WALEK: Were you going to include --
and | see, Tom-- I'll get you next. Wre you
going to include as ones we should capture those
that we're doing an index type of strategy?

MR. NEVINS: No, no, ny view would be
that funds that are tied to an index -- they're
getting their exposure in a way that's tied to an

I ndex -- should be exenpt, because, again, those
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are not funds that are taking active positions, so
the use of derivative instrunents are |ess risky
I n general .

MR. WALEK: \What about an intentional
short fund, a contrarian fund who's intentionally
using the commodities markets because they can't
do enough in the securities markets to get the
| evel of exposure they want, and in fact they're
only at 5 percent but that 5 percent actually,
even that particular market, wll exceed the
hundred percent notional test?

MR. NEVINS: | would think that fund
woul d be exenpt.

MR. LLOYD: Sure, and |I'm going to put
my MFA hat on, because this is one of the points
where the MFA recommendations differ slightly from
NFA' s reconmendat i ons.

The NFA's recommendation is, on this
point, to basically not use the bona fide hedgi ng
or 5 percent tax but rely solely on the marketing
restriction. In other words, don't | ook at, you

know, a specific nunber because of all these
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different issues. And if a fund -- and, again,
this gets back to, | think, Matt's point on who do
you really want to regulate here? You know, do
you really want to get or do you really want to,
you know, regulate and take jurisdiction over the
specific types of funds that NFA pointed to in
their original proposal, which | call nmanaged
futures mutual funds, all right? And that would
be either -- and | think one of the points is, you
know, well, let's not consider fund of funds.

But if you have a nulti-nmanager -- |
nmean, basically the funds that were the very focus
of this were in fact fund of funds, but they were
fund of funds or what we call nulti-manager funds
t hat hold thensel ves out as getting their
significant returns from managed futures. You
know, so, if your goal is to really focus on those
funds, you know, the 5 percent test is really not
rel evant but really, but really the marketing
restriction, and there have been -- you know, in
NFA' s proposal and in MFA' s proposal there have

been sone objective standards that you could

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page:

79

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

consider, and Matt's raised a couple. There are
ways to kind of get at that if that's really what
your goal is.

And so, again, it does get back to what
really is your goal, you know? |Is your goal to
focus on those funds or is it to, you know, grab a
-- you know, and how do you define it and what
does it do to a short-bias fund or sonething |ike
t hat ?

So, anyway, that's NFA's position on it.

MR. WALEK: This actually brings ne
around to Nevis' earlier point. Actually she's
got her |ight on.

"Il et you speak first.

M5. BREGASI: | think | was just going
to say that all this discussion just brings out
the two points about, one, collecting data,
because we need to know what are the funds out
there and what are they using, what are they
doi ng, and for what so that you understand which
funds you're trying to cover; and then al so

re-proposing it so that it's clear, the goal, as
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to which types of funds you are trying to get to.
| think if you have the data, it nmake it a | ot
easier to do what Matt said, which is first just
| ook to understand which funds you want to cover
and then draft the rules so that you cover those
f unds.

And for us with the nmarketing
restriction, I think one of the issues is that
whil e we understand that the 5 percent tax has
its own |imtations because it's a nunber, it's an
absol ute nunber, and the marketing restriction is
sort of at the other extrene, which is it's
extrenely subjective, and when it cones to
regi stration you sort of want a bright-line test
or as much of a bright-line as possible. So, we
woul d definitely vote for a marketing restriction
that's not overly subjective.

MR. WALEK: You just nmade ne flash back
to ny earlier pre-lawlife where | like to
consi der nyself in a data wonk phase between
subj ecti ve and nonobj ective probabilities and

their use in what you just said, because
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traditionally what we would say is you collect the
data first before you determ ne what policy you
want to establish, because if you don't do that,
you don't have the objective nature of the thing
you' re analyzing. But in that vein, here's the
chi cken- and-egg problem | have because |'ve got
the | awer hat back on: How do we inplenent PF or
PQR or whatever to get the data if | don't have
the registrant?

M5. BREGASI: Can't you require -- can't
you change the exclusions and exenptions so that
certain data have to be given to you in order to
qualify for the exclusion and exenption?

MR. WALEK: The only thing we have --
and | was going to -- is a special call, but, boy,
| nmean, last tine we did a special call was about
1987, | think. Yeah, so, | nean, we have done it.
But it was with reluctance that the industry was
respondi ng, and | don't know how nmuch -- and we
had to be very careful even with a special call.
| think we may still be subject to the OPM

standard on what becones a data coll ection
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I nstrunent and how many entities we can coll ect
the data from But |'mnot sure.

M5. MM LLAN.  But couldn't you do a
rule that would essentially say if you want to
rely on 4.5 as it currently exists we file your
notification but you'd have to provide certain
basi ¢ i nformati on about who you are, how you
trade, and so on so that you can get that
information? It would be a rule proposal subject
to notice and coorment. It would follow all of the
APA conditions but would give you the data that
you want from exactly the entities that you're
| ooking at, which are the ones that are currently
relyi ng upon the excl usion.

M5. BREGASI: Yeah, that's exactly what
| was going to say.

MR. WALEK: Again, do the special --

M5. BREGASI: | was just going to say
that it's a file 4.5 notice. Condition it on
filing the form PF or even, yeah, the CFTC form as
well. To provide you with that information that

you need to make sure that you're nonitoring the
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mar keti ng appropriately.

MR. WALEK: 1'd have to look into this a
little bit further, because there are sone other
intricacies in terns of the |ogistics, because
we're | ooking -- as nobst of you fromthe proposed
rul emaki ng, we're | ooking to NFA to possibly be
our data collection facility. And | don't believe
we can del egate -- nmaybe we can -- a special call
to NFA for non-NFA nenbers. But, again, that's
sonething | have to | ook into.

M5. CHOTINER: | just wanted to nake one
clarification, which -- for Kevin --

MR. WALEK: Thank you.

M5. CHOTINER: -- which is that |'m not
-- | nmean, this is of course just discussion at
this point, but it's not necessarily in the form
of form PF or PQR

MR. WALEK: Right. W need sonething
el se.

M5. CHOTINER | nean, you know, we're
just talking here, but if, you know, just in terns

of consideration that it would -- | would sort of
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see that it would not necessarily have to be that

det ai | ed.

MR. WALEK: And |I'munderscoring -- |I'm
not saying yes; |'mnot saying no. |'msaying
it's an interesting idea. |'mjust seeing given

the current budgetary constraints, unless
sonet hi ng happened | ast night while | was

sl eeping, the lack of being able to exceed the
debt ceiling and various other staffing
constraints, | see this as being a difficult
hurdle for us to do. Even though ny training in
the other field would say you get the data first,
|"mnot seeing it in this current political and
budgetary environnent. But we're hearing you.
Trust nme, |'m hearing you.

M5. BREGASI: | was just going to say
also that it also depends on how nuch data you're
asking for. So, if you keep it to a m ninum dat a
you actually need to understand who you want to
regulate, then it's going to nake it a little bit
easier to handle it.

MR. WALEK: Appreciate that. Todd.
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MR. GROOVE: Kevin, | know | said our
coments are really focused on 4.13, and they are,
but this conversation is obviously spilling over
into 4.13 and data and what have you. So, |
actually -- you know from nmany conversations with
us our focus is registration fine but let's figure
out who you're going to register and what you're
going to do with registration, because our concern
Is the margin of cost really after registration of
all the reporting, exam nation, what have you.

And so we're very concerned about the duplication
bet ween the SEC and the CFTC overl ap, and then

I ncreasingly for our nenbers around the world the
same thing is happening obviously in the U K
Where it's been for years, but it's al so happening
I n Hong Kong, Singapore, Australia, what have you,
wth increased regularity now So, we're very
concerned about the duplication.

But the thing you and | have debated in
the past, and it seens like it's right back on the
table for this conversation right now, is what are

you trying to regulate -- not even who but what,
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and | think what's nore inportant than who -- and
our focus has al ways been, certainly with the SEC
conversation and | believe with you as well, has
been -- really this is |leading into Dodd-Frank and
others -- is really focusing on systemc risk
anal ysis and trying to i nprove market anal ysis and
risk analysis nore than a lot of other goals. And
If that's the case, | don't think trying to figure
out what data you need is that hard. What you
really need to figure out is the coverage you need
to get a representative sanpling fromthe audi ence
you' re targeting to get that information, which is
a very different exercise.

MR. BONANNO  Yeah, | would just echo
t hose comments and say that, | nean, | think you
raised a very legitimte point about the potenti al
burden froma regulatory or froman NFA
perspective, and | think, as many of the
commentors said as we went around the table, the
potential outcone of the rule, at |east as
proposed, | think could be a potentially

overwhel mng result in terns of the nunber of

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page:

87

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

potential funds or entities that woul d be covered.
So, fromthe standpoint of determ ning how best to
proceed in ternms of arriving at exactly what you
want to focus on, sone sort of up-front data
coll ection exercise, again, has to be
appropri ately focused on what is nost neani ngful.
But | think at the end, it mght actually result
I n the consunption of fewer resources froma
regul at ory oversi ght perspective.

MR. WALEK: W¢th that in mnd, I'd |ike
to ask -- well, actually, |I've got WIIliam

MR THUM | just wanted to build on
Tom s point about the relative nerit of the two
tests. And right now certainly the marketing test
Is going to pick up just about every fund. |If you
start it froma perspective of narrow ng the
mar keting test along the lines that Matt has
described in terns of active nanagenent as a
pri mary purpose and use that as a threshold for
getting basic reporting in the door. And then as
t he usage of the derivatives cross a certain

t hreshol d, then have that be at the threshold for
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registration. So, you have the reporting to
narrow the range of entities that have to report
based on a very narrow nmarketing test and then
have regi strati on based on hei ght and usage,

whet her it's 5 percent or possibly nore may nake
sense. But that would build on what Tom was
mentioning, as well as Matt.

MR. GRADY: Bob, | know you had --

MR. AMEDEO  No, thanks.

MR. GRADY: One of your points goes to
sonething we talked a great deal about in our NFA
di scussions, and that is the two tiers of industry
partici pants, sone of whomare really in an active
tradi ng node and many ot hers who are using the
I nstrunents thenselves to gain exposure in, in
sone cases, pure hedging techniques, if you wil.
But when Matt nentions the index piece, | just
kind of want to weigh in. W had a | engthy
di scussion as to whether the index approach can
provide that kind of bright line that you
menti oned where people understand that if I'min

an i ndex node | nust not be active: if |I'm not
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active, I'mnot covered. You can now have indices
that are, in effect, active managenent -- | don't
want to say disguise, that's suggests sone ill
Intent, but indices that reflect an active trading
style, the CTA index, even a trading index |ike
the DTl is proffered as an index but it's actually
a trading strategy -- so we worry when we | ooked
at this, and | put ny Steben hat on probably nore
so than the NFA hat, although | did weigh in to
the effect in our discussions. The index, out,
can swal |l ow t he otherwi se application of the, what
do you want to call it, the non-exclusionary
exclusion of the application of 4.5 to register
on. So, if all you have to say is |I'm chasing an
I ndex, I"'mout, | think you'll be amazed at how
much cones out that actually we think we want to
keep in.

MR. NEVINS: Okay. Well, thank you,
John, and | certainly understand that point. That
said, you know, | think it's worthwhile to stil
consider the index idea, and naybe there's a way

to just take a nore granul ar approach to what
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I ndices are allowed to be exenpt because they're
nore passive in nature than those that you're
alluding to -- sone, you know, for lack of a
better word, bespoken indices that are designed to
essentially give you an active tradi ng strategy.
So, that may not be a question that we can answer
sitting around this table today, but that may be
sonet hing that we should think about, maybe sone
food for thought, because | do think it's very

val uabl e to consider funds, especially comodity
funds, that get their exposure in a way that's
tied to an index that are long-only, that are, you
know, long-termliquidity providers for the market
pl ace, and they provide a great service for our
retail investors by giving thema diversified
asset class and commodities to round out their
equity and fixed incone investing. So, | do think
that it's very worthwhile to consider those funds
for exenption. Again, how you define which ones
are in and which ones out is sonething we can
certainly discuss further.

The reason | turned ny light on before
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-- | was really followng up on a point that Bill
raised, and it's sonething that a bunch of us have
di scussed and commented on as wel | .

You know, so far we've tal ked about the
mar keting restriction, and we' ve tal ked about the
5 percent test, and then |'ve put out this notion
of okay, well, you should really just pick up
funds that are taking active positions. There's
anot her elenent of this as well, and that's the
hedgi ng piece of this. So, you know, for purposes
of the 5 percent test, nodified hedging as defi ned
under the CFTC regs i s exenpt.

One thing that, you know, we woul d put
forward for consideration -- | know ot hers have
made this point as well -- is should you take a
broader view of what gets excluded for that 5
percent test? So, we understand that bona fide
hedging is what it is under the CFTC s definition,
but are there other types of use that should not
be considered for testing the quantitative el enent
of this test? And really what |'"mgetting at is

what | woul d consider things that are not active
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posi tions.

So, using futures, options, swaps to
equitize cash, again trying to get exposure that's
tied to an index, we can define, you know, how
I ndex is appropriately described. And using these
I nstrunents for risk managenent and ri sk
mtigation -- the portfolio, duration risk, and
the like you know, there are very legitinmte uses
of derivative instrunents that don't neatly fall
Into the bona fide hedging definition but may be
the sort of derivative usage that you don't need
to pick up here.

MR. AMEDEO Matt made the point that |
was goi ng to nake, and that was that perhaps
| ooking at this problemfromthe 5 percent test in
expandi ng what was included or not included in
that 5 percent m ght be an approach that woul d be
a filter that could be used as a starting point.

Qur commttee | ooked at this question,
because there's such a broad continuum of users of
futures within the "40 Act world, and there are

fol ks that express their |long equity positions
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using futures, which may or not be who you want to
regul ate, and that is one of the issues | think
all of us are up in the air about. | think the
guestion is who are you trying to catch? Wat is
It you're trying to regulate? And there's such a
broad conti nuum of users of futures from people
t hat express long positions using futures to
peopl e who use actively managed futures approaches
within a '40 Act fund as part of their strategy.
One of the things we tal ked about at the
commttee | evel was | ooking at defining that 5
percent test in a different way but al so | ooking
as -- the second part of that, the nmarketing test
-- rather than trying to develop a single test,
whi ch was going to catch everyone, which we found
virtually inpossible to do, using a set of indicia
that one would [ ook at in determ ning whether a
fund is marketing or is holding itself out as
mar keting or should be registered. And to the
extent that we could develop a series of indicia
that the industry could |ook at that would give us

I ndi cators as to whether a fund was bei ng nmarket ed
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as a fund, coupled with a broader definition of
what the 5 percent test is, | think you could fine
tune the regulation to cover who you want w t hout

I ncl udi ng everybody who uses futures in a '40 Act
format.

MR. WALEK: Karrie?

M5. McMLLAN: |If | could respond to
that, we | ooked also at the PV letter and the MA
| etters and sone of the others to see if we could
develop that, and I think the conclusion at the
end was that while those factors are helpful in
determning, | think as maybe Nevis had said, it's
very inportant when you're talking about
registration to make sure you know if you're in
our out of the box. And I'ma '40 Act |awer, so
| reference everything by ny experience. But
there's a simlar test under the |Investnent
Conpany Act, and it's as difficult at tines to
determ ne whether you've hit that threshold or
not, and a | ot of noney and | awer tine can be
spent trying to get an opinion to determne if

you're there, and having witten those opinions,
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It can be very hard to nake that determ nation.
The stakes are high. So, | guess | would caution
against a lot of criteria unless they're weighted
very carefully so that people can take the

subj ective factors and put it into sone sort of
obj ective answer, because it really does expose
the fund or the advisor to substantial liability
If they were to get it wong, or you're talking
about a lot of CFTC staff tinme answering, as Doug
knows, requests for no action really for

I nterpretive gui dance about whether sonething is
or is not in that right box.

MR. AMEDEOQ  Yeah. Just to be clear,
that test -- the marketing test would be applied
after the application of an expanded 5 percent
test so that the first filter, as | said earlier,

woul d be whether the fund was i ntended to be

caught using the 5 percent test, and the 5 percent

m ght exclude equitizing positions; it m ght
exclude a whole series of clearly defined
criteria, which would potentially elimnate a

| arge nunber of funds who are obviously not using
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futures as a speculative tool, |eaving the
remai nder to apply the indicia test for marketing
pur poses.

M5. McM LLAN: | think that could work
better. | just -- ny only caution is just not too
many criteria and not an open-ended type of thing.
W're trying to apply -- just as a nore recent
exanple, the SIFI factors where you have this | ong
list from Congress and no waiting to it and nobody
knows what they nean, including I think the FSOC
at this point. So, just to try to draw fromthat
experience, in the SEC criteria, the case lawis
that there are five factors; the first two are the
nost inportant. That helps. It's not perfect,
but it hel ps.

MR WALEK: Steve.

MR. KING M concern was such a test,

t hough, woul d be sone of the factors that you
woul d consider, |ike that would capture sone of
the other funds that woul dn't be intended to be
captured | think, such as if you | ook at the

fund's nane, that would capture a commodity fund
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that is an index fund. It would also capture a
comodity fund that's an enhanced index fund. |If
you | ooked at the source of the fund's incone, the
commodity index fund would have all comodity

I nconme, commodity enhanced i ndex fund woul d have -
the majority of its inconme would Iikely be
comodity inconme. So, by t hose tests you woul d
capture the kinds of funds that we've been talking
about that we think should be excl uded.

M5. MM LLAN: But, Steve, | think Bob
said that that marketing test would only apply
after you' ve applied those exclusions. So, if you
are a passive fund, you would never get to the
marketing test if | understood correctly.

MR. KING That's correct.

M5. McM LLAN.  So, you have to al ready

MR KING Well, |I nean, after the 5
percent, though, right?

M5. MM LLAN. After the 5 percent and
presumably --

VR. Kl NG But we don't know whet her the
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percent will result in --

M5. McM LLAN.  The threshold, let's put
It that way, the threshold. And | think that, as
Matt was saying, you know -- and we have a | ot of
this in our conment letters -- well, there are a
| ot of reasons why funds use these things. |
don't know whether -- and |'mjust doing this now
SO you guys can junp on ne if I'mwong -- but
whet her it helps to thinks of these other uses,
t hese what we characterize as ri sk managenent
tools, these things that are used to further the
securities aspect of what they do, at least in the
non- passi ve. So, you have a bond fund and you're
using a swap to change your duration. That's not
speculating in the futures market or in the swaps.
That is using it to keep your securities position
as you've disclosed to investors. You have an S&P
500 fund. You get a lot of cash at the end of
day. You want to put it work. So, you do a swap
on an index. That's not a specul ative swap; that
Is furthering your security purpose. So, whether

that kind of an analysis is helpful in
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di sti ngui shing the types of things that are nore
active or nore passive uses, for lack of a better
phrase, of those kinds of instrunents, whether

t hat woul d hel p.

MR. WALEK: I n the consideration of
time, this particular item| think could be a
roundtabl e by itself fromwhat |' m hearing here,
because you've got ny mnd going in 16 different
directions. Wat | would like to ask -- and |11
make the point now that | was going to nake |ater
in the day, which is that we plan on | eaving the
record for this neeting open for three weeks, and
any issues that you would li ke to expand upon
resulting fromthis neeting, you are free to
expand upon those and get those to us, and they
wi Il be published.

M5. OLEAR: | would say additionally, to
the extent that anyone would feel conpelled to
have further conversations with us in person as
opposed to in witing, you may contact ne. |
t hi nk everybody has ny -- everyone should have ny

t el ephone and e-nmai|l address, and we can work
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toward setting themup. But you do need to
contact me within the next two weeks, because at
sone point we are going to have to cut off
neeti ngs, because we do have a rule to wite. So,
like I said, in tw weeks -- within the next two
weeks, if you want to have a neeting, contact ne.

MR. WALEK: The next question | have,
t hough, is the discussion that Bob just went
t hrough with what was part of the NFA neeting
group -- is that sonething that is private, or is
that sonmething that the NFA could share with us at
the staff level? And maybe you need to go back
and check.

MR. DRI SCOLL: W'd be glad to share any
I nformation we have either in witing or verbally
and to sort of expand on the thought processes
that the commttee and staff went through in
formul ati ng our comrent letter.

MR. WALEK: Thank you very nmuch. |'m
going to nove on now so that we do nove a little
bit. W're getting close to that -- yeah, so

maybe we may get to harnonization sonetine this
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1 century. | now have 10:46 on ny clock, so I'm

2 going to be noving us on now to who shoul d

3 register as a CPO. And | know several of you have
4 made points about this, but | also want to ask the

question not only who should register as a CPO but
do we need to change the tests. And | don't know
-- whoever wants to start the discussion on that,

because the tests may not be necessarily

© 00 N O O

I ndi cative of the kinds of things -- |ike swaps,
10 so. Recognize another CFTC s tests, but is there
11 sonething -- is that a part of the problenf

12 Because sone of you in your comment |etters have
13 said that you've got nenbers that don't want to

14 have to take the test. 1Is it the test per se,

15 taking the test per se, or it is the nature of the
16 subject matter of the test not being necessarily
17 I ndi cative of what they're doing?

18 MR, NEVINS: 1'Il be brief. [1'll start

19 off wwth your first question.

20 So, | think that, from our perspective,
21 It should certainly be the advisor and not the
22 fund who's required to register as a CPO. | think
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| ogically that nmakes the nost sense when we're
t hi nki ng about who the commobdity pool is.

"Il use the register investnent conpany
context since we've been tal king nostly about 4.5
so far. The commodity pool is the fund itself, so
the operator would logically seemto be the
advisor. | think admnistratively that would be a
| ot easier fromour side of the table.

| would i magi ne fromthe regul ator side
of the table and NFA's side of the table that it
woul d al so be easier for themto adm nister, you
know, filings on an advisor |evel rather than
t housands -- and |'m probably underesti mati ng that
-- of filing at the fund level. | think it also
wor ks out nore logically when you' re | ooking at
the CPO requl ations in general -- and | know t hat
this is one that's had a | ot of discussion to date
and that's whether if you have a registered
I nvest nent conpany that falls into the commodity
pool definition under a revised 4.5, the trustee's
or director's for that registered investnent

conpany woul d also be required to register as
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1 well, which would be, | think, a result for the

2 I ndustry.

3 It would be a bad result, again, from an
4 adm ni strative perspective and it could be very

difficult to, you know, adm nistratively require
I ndi vidual s that serve as directors to these funds
to actually submt as a CPO and becone subject to

all the CFTC requirenents related to that.

© 00 N O O

MR. WALEK: |Is this a problemfor all of
10 the RICs, or is it a problemfor just the

11 CFC-affiliated entities?

12 MR NEVINS: No, | think it's RICs in
13 general, Kevin, and, you know, again, the thinking
14 here is that if it's such an admnistrative

15 hardship -- and | think it would be -- it could
16 create a disincentive for very good directors to
17 want to serve on boards of fund conpanies.

18 M5. BAUR | think it's also an issue
19 for private funds as well, nmany of which are

20 organi zed as corporations which al so have boards.
21 So, | think that you woul d see the sane issue on

22 the private fund side.
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MR. NEVINS: Yeah, | would just echo
that | think it would be a bad outcone for nutual
fund trustees to have to register as CPGCs. For
the reasons Matt nmentioned and al so just as a
practical matter, they neither are handling the
I nvestnent programfor the fund directly -- they
perform a governance function only -- nor are
they, in their field, selling or distributing fund
shares. So, it's hard to craft the rationale for
why directors would be caught up in that rubric,
and so to the extent that the fund as opposed to
t he advi sor would be the required entity to
register as a CPO it takes you down that path of
having to grapple with that issue.

MR. AMEDEO | think one very practical
I ssue is that under the Commodity Exchange Act
CPCs have joint and several liabilities for
viol ation of the Commbdity Exchange Act. | think
under the business judgnent rule for directors and
trustees of '40 Act conpanies, they are protected
by the Business Judgnent Rule and their liability

Is somewhat limted. So, | think requiring
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|l egal liability substantially, and | think it

would be a terrible disincentive for soneone to

A 0N

serve as a director.

MR. WALEK: So, what |'mhearing -- you
know, if I'mhearing this correctly -- the group,
not necessarily as a whole but a large part of the

group, think that that m ght be a reasonable

© 00 N O O

approach -- is having just the investnent advisors
10 register in this context, which would be also nore
11 parall el with what happens on the SEC side. |Is

12 t hat what |'m hearing?

13 Dan. And then -- Dan, then John.

14 MR. DRISCOLL: So, | think that's right,
15 and | think that's what everybody is saying.

16 That's why NFA believes that woul d be the best

17 result. | can tell you on the futures side, the
18 I ndi vidual s that have to take the exam if you're
19 a director of a commodity pool operator and you're
20 not part of active managenent not involved in

21 sal es, you don't get registered as an AP, you

22 don't have to take the test. So, | think that
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traditional comodity pool context.

| can tell you that we do have -- NFA

A 0N

does have certain waivers that are available to

particul ar APs of commpbdity pool operators where
the fund is primarily in securities and that the
I ndi vidual s are not involved in the futures part

of the fund. So, there are al so wai vers avail abl e

© 00 N O O

on the issue of swaps. Right now the series 3

10 clearly doesn't have anything about swaps, because
11 none of the rules are in place and we haven't

12 created a special examthere. So, going forward
13 there may very well be waivers and new tests

14 created with regard to swaps. So, | think from
15 NFA' s viewpoint the [ast thing we would want to do
16 IS require people to take a test that has no real
17 applicability to it and that there is really no

18 public policy reason to do it just because they

19 fit into a box. So, |I think froman NFA staff

20 viewpoint, to the extent that any new firnms get

21 regi stered we would certainly take into

22 consideration all of those factors.
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MR LLOYD: Go ahead.

MR. GRADY: Thanks, Tom To your point,
Amanda, that at sone point you're going to start
witing rules, or at |east the | anguage for a
rule, if you're going to go down the path of
havi ng the advi sor register as the CPO, | think
it's inportant to renenber the advisor is here by
contract and can be termnated if we keep a '40
Act concept in mnd here for a mnute by notice
Wi t hout condition upon a notice period provided in
the contract not to exceed 60 days.

So, as Doug and Karrie and many ot hers
here know, the replacenent of an advisor is one of
the i nportant considerations that a board of a
mutual fund has to, fromtine to tinme, consider
ei ther because of issues involving the advisor,
whet her it's nergers, acquisitions, business
failures, and sonetines just sinple failure to
performas hoped for or failure or refusal to
serve for a reasonable fee.

So, there are a |lot of reasons why the

board m ght be | ooking for a new advisor. And if
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In doing so it has to nake sure it limts itself
to advisors who are also CPCs, it's going to
narrow the field of replacenent advisors/ CPGCs.

And what it's done on the '40 Act side is to spawn
rul es, exenptive relief, and no-action letters,

all trying to get at how quickly can a board react
to an energency when the registered status of its
advi sor is not necessarily certain or it limts
the ability of the board to replace an advi sor
with another one. So, again, it's probably -- you
can probably out-think yourself in ternms of trying
to cone up with all the scenarios, but it is an

I ssue. Certainly when you're replacing advisors,

I f they have to have a separate registered status,
that of CPO it's certainly going to play at sone
point in the future.

MR, LLOYD: And just to follow up on
what Dan said, | nean, this obviously, in the
traditional commodity pool structure -- you know,
the fund sponsors is, you know, the general
partner of the fund, the commobdity pool operator,

and frequently is the CTA on the fund as well.
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So, having the advisor register would be
consistent with that structure on the typical
commodi ty pool, although not a hundred percent,
because you can have, you know, fund of funds.

And al so, you know, to follow up on
John's point, it would then develop a group of
advi sors who are regi stered and who woul d register
to be in the business. So, you know, it would be
-- you know, the period of replacenent obviously
woul d be difficult, but you would end up wth, you
know, registered advisors who are also CPGs who
are therefore qualified to serve in this capacity,
Sso.

M5. McMLLAN: |If | could just add on to
that, we of course agree that the advisor should
be the one to register. But as we noted in our
coment letter, | think, since he raised the
guestion of the test, thought should be given to
what exanms the advi sor CPO shoul d be subject to,
because the advisor's not selling the fund. The
princi pal underwiter sells the fund; the advisor

provi des investnent advice. |It's a different
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1 role. And so, just as you are -- if you decide to
2 go forward with rules, if you do go down that

3 route to think about that and need to have sone

4 suggestions for that in a comment letter.

MR NEVINS: If | could just add on to
what Karrie just said and follow up on Dan's point
as wel | .

You know, |I'm not sure from an

© 00 N O O

exam nati on perspective whether it matters too

10 much whether it's the advisor or the fund that's
11 registering. M understanding is under current

12 Comodi ty Exchange Act provisions 3.12(h)(1)(ii)
13 to be specific. There is an exenption for

14 regi stered representatives that have passed their
15 Series 7 or Series 63, so, you know, under the

16 NFA's rules, fromwhat | understand, for each CPO
17 there is at | east one required associ ated person,
18 so | think that -- this is really follow ng up on
19 what Karrie just said -- it raises the gquestion of
20 whether it's the fund or an advisor as to who that
21 associ at ed person should be, and apparently that

22 woul d be the party that would be required to take
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the Series 3 examnation. But | think in any
case, you know, if you' ve got people that have a
Series 7 and 63 that are selling your funds, then
t hose fol ks woul d be exenpt.

MR. LLOYD: Yes, | was going to say, not
to nmake things even nore conplicated, but which
advi sor -- many funds are sub-advised, so | would
say in that context the nmanager, the main advisor
woul d be the one that you would want to register.

MR. WALEK: Yeah, that was going to be
nmy next question, so thank you for raising it.

Again, in consideration of time, |I'm
going to shift right now to discl osure
requi renents.

Now, from the opening statenents, one of
the things that | think |'ve heard is the need to
har noni ze -- we're tal ki ng about harnoni zation
here now -- the need to harnoni ze the discl osure
W th respect to fees. And we have on the CFTC
side the NFA' s break-even table, which actually
flows from CFTC regul ati ons, and we have a slight

vari ation on the SEC si de.
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|f | could get anybody out here to
explain to ne what you need to be different or to
be changed on the CFTC side or what you would |ike
to see changed on the CFTC side to nake them nore
conpati bl e, or vice versa.

M5. OLEAR: | was going to say you don't
necessarily have to limt it to reconmendations to
the CFTC, because to the extent that you believe
that our regine is nore workable, we certainly
have a representative fro the SEC who is here to
listen to any suggestions that you m ght have.
kay, |I'll take the plunge. Again, |'m nost
famliar wwth the SEC s reginme, which provides a
standardi zed fee table, which allows for a | ot of
conparability anmong funds. Just to make -- |
guess ny comments are going to be nore to nake
sure we're all understandi ng what the SEC does,
because there has been sone concern that the use
of a whol |l y-owned subsidiary doesn't capture the
fees and expenses of the underlying funds.

Most of the nmenbers we've talked to

don't even charge fees at the wholly-owned
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subsidiary |l evel, because they're just charging it
to thenselves and it flows up. There are sone
structures where CTAs and those fees and expenses
may be charged at that level. And, as we said in
our comrent letter, we would fully support having
full disclosure of those fees and having that be
brought up through the fee disclosure process.
So, | think that the concerns that were rightfully
expressed by sone of the commentors that there may
not be as conplete fee transparency as you get
t hrough these different |ayers could be dealt wth
by pulling those into the fee table fromthe SEC
and provi ding conparability.

|"mnot as famliar with the break-even
statenent, but there is a portion that follows the
fee table in the SEC s fee table disclosure, so
It's right up front that people get, which shows
how nuch you would pay in terns of fees and
expenses for being invested in the fund for
various points in tinme, making certain assunptions
as to rate of return and the anount of nobney

Il nvested. So, it's, | think, a thousand doll ars.
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Maybe they adjusted it for inflation since | used

to draft those. But basically you nmultiply your

I nvest nent by the nunber and you get a cost of how
much it's going to cost you to be in that fund.

So, by equival ence you could say that's how nuch |
need to break even.

So, this is, | think, a good exanple of
how t hi ngs are done differently, but they are
designed to get the sane information to investors.
And so if the CFTC could get confortable that that
does provide the conparable information of what
they are seeking to achieve, that m ght be a way
t hat woul d be sonet hi ng where you woul dn't have to
do dramati c changes or harnoni zation but to say
okay, this is being covered by item2 of the SEC s
regi strati on docunent.

MR, WALEK: Tom

MR. LLOYD: Yeah, | think Karrie is
right in the primary concern of at |east --
putting ny Canpbell & Conpany hat on here now --
of, you know, the comodity pool operator world

was that the -- and, Amanda, | actually like the
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CFTC s tables better, but that's, you know, ny
personal view, but -- and the reason | --

You know, it had -- the break-even table
concept, you know, has all these fees, which in
its traditional commobdity pool will capture the 2
percent or the 2 and 20 or whatever it is that's
paid to the underlying manager -- or to the
manager, right? And the concern | think, which |
think Karrie may have touched on the way to
address it, but if you can get those underlying
f ees, because you've got your subsidiary and your
subsidiary is investing in commodity pools and
there's a 2 and 20 down there that's nobody sees
-- and | don't think it works to have that
nmentioned in a footnote, because you've got a
table, and |'ve -- you know, | deal with our
mar keti ng guys and they cone in and they go wait a
m nute, here's our table, here's their table. It
| ooks Ii ke, you know, we have a 2 percent higher
br eak- even point than they do. And if you can
filter that up through and whether you call it the

CFTC table or you call it the SEC table and you
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can include that such that you can set them side
by side and they nake sone sense and a person can
say okay, | want to | ook at these two on howto
know, do they show the sanme types of fees, you can
really do that. And so | don't necessarily know
t hat you have to change yours. You know, however
you can do it. If you do it wth enhanced
di sclosure in the SEC table, then that would be
fine. It's just, you know, from a business
perspective having people able to | ook at the sane
thing is I think what got our attention and |
think got a ot of the CPOworld attention on it.
MR. WALEK: In terns of enhanced
di scl osure, would that be in the formof a
narrative or tabular in your opinion?

MR, LLOYD: In ny opinion, it should be

in a table. It should be -- you should be able to
| ook at it, because if you |look at it -- because a
table has -- like, | think the '40 Act table has,

you know, total fees. There's a nunber, right?
And if that total fee nunber doesn't include the 2

and 20, then you're really not getting to where
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1 you want to be, which because here's -- | nean, |
2 was also, in a prior life, you know, a | awer to

3 the retail sales division of a broker-dealer, and
4 let nme tell you, they're |ooking at those fee

5 nunbers. | nean, they're |ooking at those nunbers
6 and they're going okay, this is break-even, here's
7 t he expense | oad, here's the expense | oad. So,

8 that's ny view

9 MR. WALEK: Bob?
10 MR. AMEDEO.  Yeah, one of the things

11 that we've tal ked about was the possibility that
12 the SEC woul d all ow essentially the bottomline

13 figure fromthe CFTC s Part 4 table to be included
14 as an acquired fee expense or acquired fund

15 expense so that the possibility of doing a CFTC
16 calculation -- and it nmay need to be nodifi ed,

17 because the CFTC cal cul ation, as you know, is a

18 br eak- even, not a percentage of assets -- and

19 there's a difference in terns of how those nunbers
20 are presented -- but perhaps there m ght be a

21 solution in using the acquired fund expense |ine

22 as a place to put the fees associated with the
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under |l yi ng subsidiaries or underlying investnent
f unds.

MR. GRADY: | agree with both Tom and
Bob in that regard. There is a tradition on the
mut ual fund side of including the fees of
underlying funds if the fund is substantially
exposed to underlying funds and even bringi ng up
performance fees into the fee table if that's a
principle investnent of the underlying fund. The
problemis that in many cases people say well,
this is a small investnent; it's only 25 percent
or less of the fund's assets and it's in a
controlled foreign corporation. But froma return
standpoint, that investnent is driving the bul k of
the returns of, to Toms words or phrase, the
mutual fund -- the managed futures nutual fund.
So, | think that one of the reasons why | don't
think we've seen the underlying fund fees conme up
into the table is they don't appear to be a mmjor
I nvestnent of the nutual fund unlike the case
where a nutual fund is a fund of funds. But when

Tomreferred to themas fund of funds, | think

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page: 119

1

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

that's an accurate description of what they are in
terns of where they're driving their returns.
Their assets nmay not be, from a bal ance sheet
standpoint, entirely devoted to the production of
managed futures returns but fromthe engi ne of
what's driving returns it's the investnent -- the
underlying funds are with the CTAs thensel ves --
and bringing that up into the table we think is

I nportant as well as -- and here's sonething that

| think that is a |long-range issue, and that's the
guesti on of brokerage, because the two regines
come down very differently on whether you count

br okerage as part of the basis of the investnent
or whet her you show brokerage as an expense of the
fund in the table and the two comm ssions conme out
very differently for accounting reasons on that
guestion. (Qbviously, the break-even that the CPGCs
deal with includes brokerage as an expense and
then also allows the interest incone off of the
fixed inconme portion to be, in effect, counted as
a contrary itemfor that and other expenses. So,

there are sone neani ngful differences. And |
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understand froma world accounting basis that
there are proposals to nove, and the nutual fund
I ndustry has weighed in | think in opposition to
themto nove all accounting so that brokerage is
part of the expense rather than part of the basis
of the fund's investnent. That's obviously a
devel opnent secular to this discussion.

M5. McMLLAN: |If | could weigh in on
that matter. Sorry.

MR KING | was going to weigh in on
that point as well and maybe about the sane thing
that Karrie's about to say.

But, | nmean, the primary difficulty
there is on fixed incone securities where there's
no conmm ssion but it's a spread, it's very
difficult to quantify that transaction cost.

M5. MM LLAN: Sane idea. The SEC has
studied this before. Oher international
organi zati ons have studied this before. And if we
were | ooking only at a world where you had
brokerage, | don't think it would be a problem

but when you're conparing that then -- if you want
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to conpare nutual funds, then you would have
di sparate costs because your fixed incone funds
woul d | ook different fromyour equity funds, and
that's why this cones out pretty consistently that
you don't include brokerage. There may be a way
that that could be disclosed as a footnote or
separate line itemor sonething like that, but in
ternms of putting it into the fee table, it would
make the nutual funds m sleading. That's the
reason. An equity or a bond fund or a bal anced
fund versus an equity fund or sonething |ike that.
MR. GRADY: Although, interestingly,
gl obal accounting devel opnents m ght actually
overtake the distinctions that you' re making,
whi ch are reasonable and rational, and they
supported the decisions made by the Comm ssion to
date in terns of how the fee table is proposed.
But to sone extent, we may all be forced to deal
with the inpact of global accounting
pronouncenent s.
M5. MM LLAN: If we do, it nmakes this

di scussion a | ot easier.
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VR. GRADY: Yeah.

MR LLOYD: And | think this does doubl e

back to, you know, again, who do you pull into

this, right? |If you pull into this the funds that

you sort -- the fund groups that you were really
focused on, these are probably | ess of an issue,
because they're not doing that. You know, their
under | ying brokerage is in futures trading.

MR. WALEK: It's that cascade agai n.
Al right, with that, why don't we -- unless
sonebody's got sonething they want to add and
throwin right here, this is a good tine to take
our next break, and we'll nmeke this, what, a
10-m nute break? | think |I've got -- let's see
what tinme |'ve got here. 1've got 11:08. Let's
make it a nice round -- you can be back here at
11: 20.

(Recess)

MR. WALEK: For those of you who don't
know, and during the next break, which I'm
probably going to be trying to take at about

12: 30, there is -- and full disclosure, | am not
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an owner, have no interest in the place, but the
Port of Piraeus is right here, it's part of this
bui Il ding, towards the front, and if you have a

bl ood sugar issue or sonething and you need to eat
sonet hing, please feel free to do so, because |
may have to do so nyself. | can already feel the
tingling sensation, so to speak, and that's not a
positive one.

M5. OLEAR. To the extent that you don't
want to go to Port of Piraeus and you're not
Interested in leaving the building, there are, you
know, vendi ng nmachi nes down near the restroons.
| f you make a right com ng out of the room for
t hose of you who haven't been down there already,
there are both liquid refreshnents and food
avai | abl e i n vendi ng machi nes down t here.

MR. WALEK: Now that Ananda is back, we
can't let himknow that the | ast panel was
actually productive. Wth that, I'"'mgoing to
start now on the disclosure, delivery and updati ng
requi renents. And now pl ayi ng back off of the

openi ng comments again, | want to throw a question
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out there. Again, referencing ny earlier
statenent, this does not nean | like this
necessarily as the idea, but | want to throw this
out there for sone people to discuss, and that is,
what woul d you think, as a group, if we nove
towards, and hopefully you're famliar with the
nost recently published ETF requirenents with
respect to delivery and the |ike, what would you
guys think of that schene as a regine for 4.5 and
4.13 entities if we go through with the

rul emaki ng? And with that, Eileen, do you have

anything nore you want to add to it? GCkay. Wth

t hat, whoever wants -- okay, Carol.
M5. WOODI NG | think everyone probably
woul d think that's a good idea. | know our

commttee thought it was a very good idea. But
t here was one caveat, we also thought that the
Comm ssi on shoul d consider giving the sane relief
to traditional comodity pools al so.

MR. LLOYD: Carol, thank you for the
segue. As | said, this is obviously sonething

that's near and dear to ny heart. But, yeah,
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going to that type of a structure for, you know,
public comodity pools and, you know, and
obviously the future nmutual funds, you know, it
really -- it's a very workable structure, and it,
you know, recognizes the technol ogy advances, the
use of the internet, the ease of delivery, and the
ease of access, and it would be a very efficient
way to, you know, to keep everything -- to get
I nvestors inforned, as well as giving themthe
opportunity to review the full disclosure
docunments or prospectus or whatever it is.

MR. WALEK: How about our nutual fund
famlies over here? No comment, okay.

M5. MCM LLAN. They're quiet. This is
Karrie. As we put in our comment letter, we think
that that woul d be a workable solution. There nay
be a fewlittle tweaks which we've identified in
our comment letter that would be necessary, but
the principal and the framework woul d be very
wor kabl e.

MR. NEVINS: Kevin, I'll just chinme in

real quick.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page: 126

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

MR. WALEK: Ckay. Thank you, Matt.

MR. NEVINS: You're wel cone.

MR WALEK: | was hopi ng sonebody on
this side woul d.

MR. NEVINS: Yeah -- no, | think that
we'd have to study, you know, a little bit nore
closely the commodity ETF relief that's now been
codified. And we nay, agreeing with Karrie, have
sonme comments on the edges, but | would certainly
agree with the notion that having docunent
del i very being done el ectronically and
acknowl edgenent done electronically is sonething
that should apply across the board for any
comodity pools that are subject to CFTC s
jurisdiction, so we would encourage that approach.

MR. WALEK: Keep in mnd that we may
have sone scope issues here involved, too, in
terns of the APA, but | appreciate your comments
on that point. | had a feeling you guys woul d
answer that way with respect to that one, so
that's one of our easiest areas. Past perfornmance

reporting, that one, and in sonme of the coment
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letters and in sone of the subsequent neetings

we' ve had seens to be a touching issue. Karrie, |
had a feeling you'd be one of the first ones up.
Go ahead.

M5. MCM LLAN. This is one where -- |
nmean, | can see either way. |It's actually not an
SEC i ssue as much of a FINRA issue. FINRA is the
analog to the NFA, and they have taken a position
that you can't put the past performance in a
mut ual fund perspective. They govern nmutual fund
advertising. So we would need to work with
sonebody who's not currently at the table.

| was at the SEC when those no action
|l etters were done. | could go either way. | see
the rationale as to whether or not it should be in
there. 1'll let ny nenbers, you know, talk about
whet her they feel differently, but this is
definitely one where there is a direct conflict,
woul d absol utely have to be resolved before this
proposal were to go forward, and |I think it's one
wher e peopl e should have the ability to do notice

and conment and be able to comment on that, as
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wel | .

M5. BAUR Yeah, | would certainly
agree. | nmean we certainly see this on the nutual
fund side, as Karrie noted, but we also see it on
the private fund side, as well, because FINRA does
regul ate the marketing materials that are provided
by private funds. And certainly fromthe Franklin
Tenpl eton standpoint, | think that our viewis
that we should be able to provide that information
If we think it's fully and appropriately
di scl osed. But the winkle for us has
historically been that FINRA has taken a very
strong position that the information should not be
disclosed. So it is a definitely conflict on both
the nutual fund side, as well as the private fund
si de.

MR. AMEDEO | just want to nake a
clarifying point. | don't think FINRA has any
jurisdiction of what goes into the prospectus, it
Is only the marketing materials that are affected.
So to the extent that the past performance issue

IS a prospectus issue, | think this is an issue
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1 t hat needs to be resolved between the two
comm ssions. | agree that FINRA does have

jurisdiction over marketing material and tends --

A 0N

and enforces it aggressively, but | don't think
this is an issue -- | don't think FINRAis a

pl ayer in this discussion for purposes of what
goes into the prospectus.

M5. MCM LLAN: Thanks for that

© 00 N O O

clarification, Bob. One other thing just to be

10 rem nded, | don't know where the SEC woul d cone

11 out on this, but to the extent that a fund is

12 putting performance of a private SEC fund that's
13 excl uded under SEC rules into public docunents,

14 there may be sone concern that you are then doing
15 an indirect public offering of that say hedge fund
16 or private fund. And so before a U S. nutual fund
17 would be confortable about putting that

18 information in, that would be sonething that would

19 have to be addressed and provided confort on, as

20 wel | .
21 MR. LLOYD: Speaking as -- we actually
22 -- public comodity pools, you know, do have
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marketing materials that are reviewed by FINRA, so
t he past performance is not included in the
mar keting materi als because we know FI NRA t akes
that, but it is included in the prospectus. And
the private offering -- the Reg Dissue is dealt
with by describing performance on a portfolio
basis. In other words, instead of saying the X
fund, instead of saying the Canpbell Fund Trust,
which is a private offering, we have the portfolio
that that invests in, which is the Canpbell
Managed Futures portfolio. So the past
performance that's given in the -- | don't know if
It's even -- it may be given in part two, but it's
in there that satisfies the CFTC requirenents,
It's not included in the marketing materials, and
it's not on a portfolio basis, not on a private
fund basis to alleviate the Reg D issues.

MR WALEK: Wth respect -- oh, sorry,
Pet er.

MR. BONANNO | was just going to nake
one point, that, you know, for all of us with

mut ual fund conpl exes sitting at the table, we
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offer a wide range of funds, sone of which would
be in scope for potential 4.5 reformand sone of
whi ch woul d have nothing to do with this. So ny

point is that | think to avoid investor confusio

n

across the nmutual fund | andscape, across all types

of products, that whatever the outcone here is,

and | agree with Karrie, | could see both sides of

this, but | think the solution needs to be kind of

a holistic one that would cover the nmutual fund
I ndustry taken as a whole, not to have two
standards. So you woul d have a past performance
obligation that may be required for prospectus
only with respect to funds that woul d be brought
and scope here, and then for funds that are not
scope, have a different standard. | think that
goes down the path of creating sort of | think a
confusi ng | andscape for investors to understand.
MR WALEK: Wth respect to other
| ssues, other disclosure issues -- | can see the
red Iight again unless, Doug, did you want to --
Wi th respect to other disclosure issues, | think

we've hit the biggest ones, but what other areas

I n
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1 do you see there need to be harnoni zation, and is

2 t he harnoni zation with respect to substance or

3 | ocation? And when | say location, |location in

4 whet her it's, you know, front part, back part,

5 whether it's in, you know, different filings, that
6 kind of thing. So if you could be clear, if you

7 have a substantive issue, also is there a |ocation
8 | ssue? Matt.

9 MR. NEVINS: kay. So just one thing

10 |'"d point out, and maybe it's a question for Doug

11 or an issue for Doug. The sunmary prospectus

12 rul es mandate that you're only allowed to include
13 what's required by the form So to the extent

14 that any of our funds would be subject to the part
15 four requirenents and wanted to conti nue using a
16 sunmary prospectus, which is an initiative that

17 mut ual fund conpani es have put a lot of tinme and
18 energy and cost into rolling out over the last few
19 vyears, we would just ask that that be squared, the
20 requi renments of any additional disclosures be

21 squared with whatever the summary prospectus

22 requi renents are.
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MR. LLOYD: So is the fee table and the
sunmary prospectus --

M5. MCM LLAN:  Yes.

MR, LLOYD: Ckay. So whatever changes
you woul d nake to the fees that we di scussed
before would roll up to that and be in the sunmary
prospectus? Gkay, thank you. Because | know the
break even table has to be in the first part of
t he docunent.

M5. MCM LLAN: It's going to find its
way onto the first page of the sunmary prospectus.
Echoi ng what Matt says, that's very inportant. W
spent a lot of tine getting that sumary
prospectus and investors like it. Going to
anot her disclosure area, just to point out, sone
of this is timng, so the annual reports, nonthly
statenments, things |like that are different.

That's not as nuch of a location as a tim ng.

Al so, audited financial statenents, the nine
nont hs versus the 12 nonths, could cause -- if we
had to do that on a nine nonth basis for nutual

funds, particularly as Peter said, there's a | ot
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of different funds in the conplex, you want to
have your auditors in and doi ng everything and not
have to cone in constantly to work on this, and so
that could cause a | ot of cost and problens. So
we woul d recommend noving to the 12 nonth standard
really for both regines. And | think that the CPO
fol ks don't object to that, but I won't speak for

t hem

MR. LLOYD: No, | nean we strongly
support that, at least | do for our recommendati on
at MFA and personally.

MR. GRADY: And | agree from Steben's
standpoint, noving to that 12 nonth standard nakes
a lot of sense. | guess it probably makes sense
to just interject that we'd hate to see the
bi furcation of disclosure docunents. So you get
your mutual fund prospectus, then you get your
sort of CPO disclosure docunent that cones with
it.

It's been proposed that you would create
sort of a supplenent to the prospectus, delivered

wth it as a second docunent in the package or a
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1 second docunment to ook at online. | don't think
2 that's what we're in support of, because we think
3 that if you're really going to harnonize, you

4 should be able to do it in one docunent as opposed
5 to have investors say what's this other thing, |

6 don't know, that | ooks like it doesn't even bel ong
7 wth the first part, these different terns, and it
8 seens to have a different purpose, so |I'mjust

9 going to ignore it.
10 MR, LLOYD: And just to follow up on the
11 9 nonth/12 nonth distinction, | nmean we literally

12 just went through this, where, you know, your

13 annual , you know, you do your audits at year end,
14 12/ 31, and your nine nonths has expired, and so
15 you don't really have your audits done yet, and |
16 know there are ways that we deal with it, and it
17 Is dealt wth.

18 But if you had a 12 nonth tine period
19 vyou would say, okay, we're going to do the audits
20 this tine, we're going to file X, we're going to
21 do it the sane tine every year, and it would be

22 very consistent and it would make the operational,
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agai n, you know, expenses to the -- we actually
ended up having to do two filings because we did
one w thout the new audited financials and then
one with the new audited financials, so, again,
just to pile on that we support that.

MR. AMEDEO Al so, consideration in
connection with the filing is that, under the
current NFA rules, the docunent has got to be
filed subject to the 21 day review period. As a
practical matter, that makes it virtually
| npossible to do that in the 40 Act world, to be
able to shut the offering down while the docunents
are being revised, so | would suggest that that
woul d be sonething el se that you'd want to | ook at
careful ly.

MR. WALEK: What is the parallel for you
on the SEC side as to the 21 day rule? Because
there's an anendnent cycle over there, as well.

MR. GRADY: Right, there's a 60, or a 75
day anendnment process, there's an instant
effecti ve anendnent process, it depends on sort of

whet her you qualify for imredi ate effectiveness,
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whi ch actually can go out as far as 20 days. So
you can project even your instantly effective --

effectively non- reviewed update in an anmendnent

formand project it forward to a specific date if
you want to kind of get in and get settl ed.

M5. MCM LLAN: |1'd just |ike to respond
to what John said about trying harnoni ze docunents
versus having nmultiple docunents. | think in a
perfect world, harnonized is best, but we did a
| ot of studies just at the SEC in doing the
sunmary prospectus, the idea that a | ayered
approach in using the value of technology is very
beneficial, and | think there have al so been sone
papers done about electronic technology is the way
of providing investors with information, good
i nformation, and so | don't think that -- |
woul dn't be so locked into trying to get
everything into one docunent, that doesn't nake
sense. As long as it's very clear to investors
where they can get nore information and that it's
I nportant that they should read that information,

and the way that it works through the summary
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prospectus is that there's hyper links and there's
ways to get to the docunents, the suppl enental
docunents very clearly, and there's rul es about
how | ong those docunents have to remain on the
Fund's web site and so on.

And so | think that kind of a nodel has
wor ked very well. And, you know, as you talk with
the SEC, | would encourage you to think about
sonething |ike that.

MR WALEK: Well, that was going to be
-- | was going to ask a question about it, if we
were to even consider going to the ETF style
nodel , which would be online, it's sort of a
seam ess web -- with hyper links, it's sort of
seanl ess web whether it's one docunent or two
docunents or three docunents because a hyper |ink
In effect makes that file folder potentially a
si ngl e docunent.

M5. MCM LLAN:. Right, and it al so has
the benefit that there can be other materials that
may not be part of the required materials, but the

I nvestor is there and they can get it, they can
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read nore, they can learn nore, and so we think it
provides a nore holistic investor education
experience for themto go that route than just
sinply be given a piece of paper, particularly if
it's a big, fat piece of paper that they're
probably going to be intimdated and not read.

So not investors in our studies really
want all of that, but sonme do, and this way it
provides a very easy way for themto get all of it
I n one place.

MR. WALEK: Any other coments wth

respect to -- Steve.
MR KING | guess -- actually it's a
question for Doug, | guess. |If there were two

docunents, then what would be the treatnent of the
CFTC docunent under the securities |laws? Wuld
you review it, would it be part of your N1A? |
don't know how t hat woul d worK.

M5. OLEAR: | don't think Doug is in a
position to comment on that, because | think,
speaki ng for Doug.

MR, SCHEI DT: My whol e goal here was to
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1 not say a word. You know, | would suspect that
any SEC di scl oser reviewer would care about how

the fund was being presented, whether it was from

A 0N

a commodities future side or froman SEC side, so
| think that the reviewer would probably want to
see how it was presented, and, you know, that
woul d rai se presentation issues.

MR. WALEK: Ckay. W've touched

© 00 N O O

tangentially on -- |I've got to | earn how to answer
10 i ke you do. But nonetheless, noving on a little
11 bit, we touched a little bit on the annual report

12 filing, but there's also -- on our side, there

13 woul d probably be a quarterly reporting

14 requi renent.

15 M5. CHOTI NER:  Mont hly.
16 MR. WALEK: Monthly, I'msorry, nonthly.
17 | "' mthinking of 4.7, but here would be nonthly,

18 right. That's why they're here. But in terns of
19 the reporting requirenments on the nutual fund

20 side, the registered investnent conpany side, is
21 that a significant problemto do nonthlies, nunber

22 one, and nunber two, what kind of tinme frame would
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you prefer if not nonthly, and then, three, what
kind of turnaround tine, nunber of days after the
end of the reporting period? And whoever wants to
take that can take it. Sonebody nust want it.
Matt .

MR. NEVINS: Yeah, | think it would be
an addi tional burden for our funds. W do do
quarterly reporting today, and sem -annual
reporting to sharehol ders, we think that that's
sufficient, and we'd like to continue operating
under the SEC requirenents as far as frequency of
reporting goes. Again, | think that the burdens
on us would really involve the additional cost of
putting that information together, getting those
filings in, et cetera, et cetera, and it's quite
an operation for any mutual fund conpany.

MR DRISCOLL: As a long tine futures
regul ator, | think one of the reasons why there's
al ways been nonthly reporting is because you don't
have daily liquidity, you don't know what your net
asset value is each day, so at least fromny

personal perspective, where you can know each day
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what your net asset value is, it dimnishes, in ny
m nd, the requirenent to have nonthly versus
quarterly reporting.

MR. WALEK: The way they're structured
woul d be an argunent in favor of |ess regularized
reporting.

MR. DRISCOLL: In ny view, yes.

M5. OLEAR: |'Ill pile on that | think
that the information that the sharehol ders woul d
want and need are avail able as the regine
currently exists. To the extent, again, that
anyt hing could be deened to be mssing, in terns
of , you know, broad information, posting on a web
site, would be far better than trying to have that
being mailed out, particularly in a retail regine
where you have lots and lots and | ots of investors
of ten going through internedi aries, that
I nformation goes to the brokers, and it gets set
out, and it is done at considerabl e expense, it's
nore than just the mailing costs and the printing
costs that are invol ved.

M5. MCM LLAN.  And | would just add that
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1 t hose expenses are going to be born by the
sharehol ders, so | nean | think that's sonething

that we shouldn't | ose track of.

A 0N

MR. WALEK: That was going to be one of
ny broader questions for later, but | want to hit
It now since it just cane up again. | keep
hearing that the costs are all going to be born by

the participants, and | wonder, you know, given

© 00 N O O

the structure of the pool, the operation of the
10 entity, the operation of the CV, howlikely is
11 that all to be born by the participant?

12 M5. MCM LLAN: At this point, the way
13 t hat nost of the fund di sclosures work is that

14 shar ehol der communi cati ons reporting disclosure of
15 t hose types of things are fund | evel expenses, not
16 advi sor expenses. The advisor always has the

17 ability to waive its expenses, so it could do

18 that, but if it follow the traditional advisory
19 agreenent of how this all gets whacked up, this
20 woul d be considered in nost circunstances to be a
21 shar ehol der expense.

22 MR WALEK: So, in fact, | wanted to go
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down that path, and |I'm glad you went down there
for me, is that if | look at the nutual funds out
there now, | can see anything froma.8 all the way
up to one and a half, a tw, whatever, and that's
-- basically I"mlooking at the size of the fund,
It looks like that's whether or not they decide to
charge the participant, and it's not an automatic
pass to the participant, because they can choose
to waive.

M5. MCM LLAN: They can choose to wai ve.
Most funds waive and junp in, because |I'm speaking
really broadly, but when you're starting up a
fund, you tend to waive your fees and expenses,
because spreadi ng those expenses over a snall
group of investors is a | ot of expense on a few
peopl e. Once your fund gets pretty big, there are
certain economes of skills which has that all go
down. Sonme of it nay have to do wth your
di stribution network. As | said, if you pay
broker dealers to distribute this, there's certain
fees that are enbedded in doing that that are not

necessarily set by the broker deal ers.
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So there are, you know, there are
different tinmes when people may wai ve for fees,
but ny expectation is, an ongoi ng expense |ike
this, the mailing expenses and things |ike that,
woul d be sonmething that is for the - the CFTC
thinks it's for the benefit of the sharehol ders,
and so it would be charged to the sharehol ders.

MR. WALEK: Now |l et nme take the next
twst and I'Il cone to you after that, Bob. M
next twst is, if we go the ETF route and it's
online, what's the cost, and isn't it
substantially decreased?

M5. MCM LLAN:. The cost definitely goes
down because you don't have the mailing and
di stribution costs, but you do still have the fact
that it's a regulatory requirenent, and people
don't take that lightly, and so these guys can
really tell you, you want to try to do a
regulatory filing that has all of the liability
and the headline risk and the enforcenent risk and
everything el se that goes along with the

regulatory filing. That docunent is going to be
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prepared and revi ewed by reans of people, internal
and outside, and so there is still a cost to doing
t hat .

M5. CHOTI NER: Just to nmake one
clarification, which is that the nonthly reporting
requi renent, or quarterly if you're, you know, in
that category, is to participants and is not a
regulatory filing. So | nmean it is, you know --

M5. BAUR | think we'd still take the
position, though, that it's a regulatory
obligation, even though it's not a filing
requi renent, and woul d be born by the
sharehol ders. O course, as Karrie noted, | nean
there are fee waivers that can take place, as well
as expense caps, so, you know, it is possible and
likely that in sonme situations, advisors wll
ultimately bear that cost, but it starts out as a
shar ehol der expense.

MR. WALEK: And, Bob, | m ssed you
again.

MR. AMEDEO  You raised the question |

was going to point to, which was the possibility
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that the statenent could be posted on the
| nt ernet.

MR. WALEK: Thank you. | appreciate the
comment, though, on the side, because the costing
troubles ne and we want to nake sure that we're as
conpl ete as possible on the cost benefit side of
things. But it's been very hard, as Nevis al so
pointed out, if we had data, but it's been very
hard to get at the cost benefit issues, and we're
trying to delve into that area as best we can.

Next | want to nove into controlled
foreign corporations and the CFC i ssue. Now,
we' ve tal ked about that sonewhat earlier in the
context of wholly owned subsidiaries, we've tal ked
about it in the context of it would be okay -- it
may be okay for sone if we were to bring those or
pass up the line and the disclosure of the fees,
because those usually happen in these wholly owned
subsidiaries or CFC s, but what other concerns or
consi derations mght there be for the way we have
proposed 4.5 to the CFC comunity? Are those the

only issues? Are there other issues that you see?
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If we were to handl e those two issues, you don't
care? Anybody want to junp in on that? Bob.

MR. AMEDEO This is a 4.13 issue, but
many of the subsidiaries rely on 4.13 as an
exenption from |I'msorry, from CPO regi strati on.
And to the extent that 4.13 is anended, that may
very well renove the ability for those firnms or
t hose conpanies to rely on that exenption.

MR NEVINS: [I'Ill just add onto --
sorry. I'll just add onto Bob's comment here. It
Is a 4.13, generally speaking. Mst of us that
have the CFTC structures file a 4.13(a)(4), so
It's nore of a 4.13 issue. GCetting back to sone
of the coments | nmade at the outset here, to the
extent that there are carve outs that are
establ i shed for a changed 4.5, we woul d suggest
that those sane carve outs apply equally to 4. 13.

So if you had a commodity fund, for
exanpl e, that used a wholly owned subsidiary to
I nvest in commodities through swaps, futures
options, and that compdity exposure was tied to

an i ndex, then we would ask that that fund and the
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subsidiary, the CFC, be exenpt from CPO
regi stration.

MR. WALEK: Ckay. | have a little
trouble crafting this question. But | understand
the 4.13(a)(4) issue and the fact that sone of
these CFC s are using 4.13(a)(4), but interesting
enough to us, the issue of CFC s cane up first
wth respect to 4.5. And so | have to admt, |I'm
starting down ny head, the waters are nuddi ed
rather than clarified as to what the |ines of
| ssues are between 4.5, getting rid of it or
changing -- I'mnot getting rid of it, but
changing it to the way we want to change it,
4.13(a)(4), getting rid of it, and the CFC i ssue.
And so there's not a question there, | realize,
but coul d soneone out there please help ne get
these conpartnentalized a little bit better? Tom

MR LLOYD:. Well, | think if you | ook
back on when the issue first arose, | think as we
tal ked about earlier, the issue was full
di scl osure of fees as they filter down through the

CFC, right, and if we address that the way we've
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tal ked about addressing that, then I think from
the commodity pool operator's perspective, then
you' ve got sone pretty good equal disclosure. And
| don't think anybody has an issue with the CFC as
far as it just exists, and it being there for tax
pur poses, which everybody understands. So that's,
you know, so that was the issue | think that drove
t he concern about the CFC in the beginning.

M5. MCM LLAN: Yeah, | think the initial
proposal seened to inply that we woul d not be able
to use CFC s at all, so that was a maj or concern
for registered i nvestnent conpanies that need the
structure for tax purposes, and this, we've said,
has been bl essed by 50 or so IRS rulings. | think
that part of the concern hopefully has been
addressed, but there was m sinformation about how
and why they were used. There were certainly
statenents nmade in the Wall Street Journal that
they were used to avoid regulation and to evade
regulation. W went a little crazy on that
because they're definitely not. The 40 Act has a

provi sion that says you can't do indirectly what
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1 you can't do directly, so you can't use your CFC

2 to avoid other -- the 40 Act requirenents. The

3 | RS rul es specifically say, or the private letter
4 rulings specifically say you have to conply with

5 the | everage requirenents.

6 And so | think that to the extent that

7 there are concerns about the CFC s and whet her the
8 regul ators can get a full handle on those, they

9 can be addressed by the flow up of fee

10 I nformation, which is already being done. |If it's

11 a wholly owned subsidiary, it's already com ng up,
12 so let's be clear about that. That was a little
13 bit confusing on the |ast panel.

14 But al so, to the extent that the

15 regul ators want to understand what the CFC s are
16 doi ng and have that transparency to nake the books
17 and records of those entities available to the

18 CFTC or to the NFA so that they can | ook at those,
19 and | know you had that in your comrent l|letter and
20 we're fully supported of that, as well.

21 MR. GRADY: Yeah, sone of the points

22 that Karrie is referring to are actually coments
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that were nade in a Wall Street Journal story that
quoted our chairman, so | assunme we want to answer
any questions that woul d be suggestive that we

m srepresented the situation or unfairly
characterized the CFC. | think --

M5. MCM LLAN: Reporters don't always
get it right.

MR. GRADY: That's right. And she did a
great job of shuttling back and forth between you
and us to try and understand if we were saying the
sane thing or saying different things the sane
way. | think that when we | ook at the CFC, we do
see a bit of alnost a fun house mrror effect,
because al t hough certain CFC s used to
transnographie, if you will, comodity incone into
good incone for subchapter M purposes as a
| egitimate use of an offshore vehicle, it's also
fair to point out that this offshore vehicle
becones, for many of the funds, the principal
driver of returns.

It's not just a 25 percent investnent

fromthe standpoint of the total portfolio, it is
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the driver of the managed futures returns, the
driver. So if anybody here could explain to ne
fromthe disclosure docunents that the funds are
using how they're investing in the CFC and what
they're actually doing in the CFC, it woul d
surprise ne, because | can't find it. |I'ma 40
Act lawer fromway back and | can't figure out
from di scl osure docunents exactly what |evel of
gearing is being used, what kind of investnents
are bei ng made, what kind of underlying funds are
bei ng chosen, what the fees of the underlying
funds are.

We all tal k about the fact of |everages
being permtted there, | totally agree with that
point. W're not tal king about |everage, we're
tal king about trading levels, we're tal ki ng about
gearing, we're tal king about risk, we're talking
about underlying funds with significant fees that
may be enbedded inside the fund, and therefore,
they don't look |ike performance fees paid by the
mut ual fund, but downstream they are performnce

fees nonet hel ess being paid to CTA firns that are
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1 charging themin conpliance, possibly with the
| nvest ment Advi sors Act, but who can tell.

So we weren't attacking perfornmance fees

A 0N

paid by nutual funds, which are fulcrumfees. So
in that article, we were very clear to say we're
t al ki ng about advi sor act issues, not 40 Act

| ssues, which are the fulcrumfees, which are a

|l egitimate formof nutual fund fee that is

© 00 N O O

different than the two and 20 that the CTA is
10 charging. So what we're suggesting is that, nore
11 than just fee disclosure, but actual operating

12 assessnment. \What is going on down there, pulling

13 that out froma -- this is a 25 percent
14 I nvestnent, so it's sort of a part of our
15 portfolioto -- this is the engine for our returns

16 for these managed futures nmutual funds.

17 Let's ook at what's going on in there,
18 let's ook at what the fees are, let's also | ook
19 at what the strategies are, the gearing is, the
20 | everage, that's where |'msaying | think the part
21 four regul ations and the experience of the CFTC

22 staff and the NFA staffers, in |ooking at these
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structures and pulling the details out into the
docunents is what investor protection wll be
served by. So sorry for the soap box.

MR NEVINS: I'mglad | get to follow
t hat one up, thanks, John. So let nme just ask you
a question actually because | want to nake sure
we're on the sane page. Wen you're referring to
t hese funds that use CFC s, and you're talking
about managed futures strategies, are you talking
specifically about nmanaged futures the way that I
was alluding to themearlier, or are you talking
about, you know, commodity funds, conmmodity nut ual
funds that are using CFC s to get their commodity
exposure?

MR, GRADY: W are talking - | am
tal ki ng about the sort of actively exposed,
actively managed futures nutual funds.

MR. NEVINS: kay, thank you, because
that's what | interpreted, as well, but | just
wanted to nake sure we're all on the sane page, so
t hank you for that clarification. So the point

that | was going to nake was, and this is really
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responsive to Kevin's question, how do you guys -
how shoul d you | ook at these things? So from ny
perspective, | look at the CFC whol |y together
with the parent nmutual fund. It is part of the
same overall structure.

So technically speaking, the way that we
do it at Fidelity today for our commuodity funds,
and | think others follow the sane path, we file a
4.5 exclusion for the parent fund, and a
4.13(a)(4) for the subsidiary. One way of
potentially looking at this in the future is, to
the extent that there's a changed 4.5, and you are
going to look at that structure together
holistically, which is the way that, again, we
|l ook at it at Fidelity, it's the way that | think
that the SEC | ooks at it, | don't want to speak
for Doug, but | think that that's fair to say, |
think it's certainly the way that the I RS | ooks at
it, as well. Under the private letter ruling that
many of us have, you are required to follow
certain SEC guidelines at the CFC |l evel, as well,

nanmely, and nost inportantly, the restrictions on
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| everage that are contained in 18F for the 40 Act
applied at the CFC level, in addition to at the
parent |evel.

And | woul d propose that you | ook at -
you codify into 4.5, that you | ook at the
subsidiary together with the parent fund for
what ever exenption or exclusion renains under a
changed 4. 5.

| wll just add onto what Karrie was
saying, and | know that this is consistent with
what Bob and John were getting at, as well, that,
you know, we're certainly open to the idea, and
this canme out of the NFA comment letter, of naking
sure and codifying that the fee disclosure for
fees charged at the CFC |l evel are transparent to
I nvestors in the parent fund, and also to provide
any access to books and records. So we don't
think that those are unreasonabl e requests that
t he NFA has nade.

So, again, the way that | would | ook at
it is, to the extent that you' re making changes to

4.5, 4.13, look at it holistically; to the extent
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that you've got a commodity fund that's getting
exposure to commodities in a way that's tied to an
| ndex through these CFC s, then exenpt them and
I f, using John's exanple, you have what's really a
managed futures fund that's using a CFC, that nay
be a different story.

MR. AMEDEO Kevin, | think this
guestion goes to the heart of this whole
di scussi on, because, in ny mnd, once you decide
who you want to regulate, what are the entities
t hat need additional regulation and wll be
excluded fromthe 4.5 exclusion, then the question
j ust beconmes one of what kind of disclosure do you
want and what kind of reporting do you want.

But the first thing that has to be done
IS, you have to parse out the people that don't
fall within the group of people you want to
regul ate. Once you do that, whether they - you
take a 40 Act that has a CFC that trades futures
directly fromthe CFC, and there are those - there
Is that structure, there are structures where you

have the fund, the CFC, and the CFC essentially
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I nvesting in a series of funds that provide
comodity exposure, all this becones is a question
of di scl osure about what the underlying operations
and fees are.

But before you can get there, you have
to decide, are you trying to regulate the | ong
only funds that use futures, are you trying to
regul ate the target date funds that use futures,
the funds of funds that use futures, and | think
once you decide that, the rest of the regulation
falls in line pretty quickly, because it's just a
matter of disclosing what's going on at the
various underlying levels in the fund' s docunent.

MR, LLOYD: Point well taken. And just
to follow up on that, keep in mnd that it's just
not the fees that are being charged to the CFC,
but the fees being charged by the pools into which
the CFC is investing, which | think both of you
guys poi nted out.

MR. AMEDEO To the extent that that is
one structure.

MR. LLOYD: And the gearing and all of
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1 t hat stuff.
MR AMEDEO That is a structure. There

are al so structures where the CFC does all of the
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futures trading directly at the CFC | evel .

MR. LLOYD: That's correct. But you'd
want to consider how to bring in both of those
structures and how to cover both of those

structures.

© 00 N O O

MR. WALEK: | think we may have to have
10 some conversations, | don't know how we can do
11 that, though, with the tinefrane. Nonethel ess,
12 okay, I'mready to nove on now, actually to 4.13.
13 You have nore? Ckay. Even though it's earlier

14 than we planned on, let's take a ten m nute break

15 and we'll nove on to 4.13 after the break.
16 (Recess)
17 MR WALEK: Well, | was a bit too

18 successful getting back on schedule, and as a

19 consequence, our colleagues fromthe I RS m ssed

20 part of the CFC discussion. So if | could trouble
21 everybody, ny understandi ng of where we are right

22 now, at least fromthe earlier part of the CFC
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1 di scussion, is that, for sone at the table, on the

2 comodity regul ati on side, commobdity pool side,

3 that the issue is primarily one of disclosure and
4 havi ng di scl osure passed up through.

5 Fromthe I1Cl, |'ve been able to discern
6 that sone of those disclosures being passed up the
7 | ine are probably okay. Fromthe rest of the

8 di scussion, there's sone issue as to what nakes a
9 comodity -- what nmakes a CFC a commodity pool

10 sufficiently deriving its incone fromthe

11 comodity side of the picture that it should be

12 within our regulatory regine, and as a consequence
13 -- 1s that close, John, trying to put it into a

14 real nut shell ?

15 MR GRADY: Yes.
16 MR. WALEK: Ckay. So in terns of the
17 I ssue, It's not so nmuch of whether it's offshore

18 or onshore, it's a wholly owned subsidiary that is
19 not being fully disclosed at the top |evel.

20 MR. GRADY: And in fairness, | nade sone
21 statenents about, you know, the managed futures

22 mut ual funds that don't apply to every single
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managed futures nutual fund, even the active ones,
to use the | anguage Matt is careful and his

col | eagues are careful to point out. But | was
tal king generally about what we're seeing in that
space.

MR WALEK: So if | may ask the next
question then, is it not so nuch that we coul d
have a rush to offshore by entities or is there
still that possibility?

MR, GRADY: | nean | think the rush to
of fshore, if there is one, is because the situs of
the controlled foreign corporation determ nes
whet her you pay tax, determ nes a nunber of other
econom c elenents, and therefore, at least in ny
firms view, to the extent that the bul k of the
returns of the vehicle froma managed futures
st andpoi nt, maybe even all of the returns in the
managed futures investnent strategy were going to
conme through the foreign corporation. You did
have what | ooks to be a novenent of U S. assets at
| east through an offshore domcile, that is, much

| ess subject to U. S. regulation and oversi ght.
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1 MR, WALEK: Bob.

2 MR. AMEDEO | just want to take issue
3 wth that, because fund famlies have bei ng using
4 CFC s for a nunber of years now, and the primry

pur pose for using a CFC has nothing to do with
obfuscating disclosure, it has nothing to do with
trying to push business out of the U S into

forei gn hands. There have been of fshore comodity

© 00 N O O

pools for years, as you know, Kevin. The primary
10 pur pose people use CFC s in 40 Act conpanies is to
11 convert bad incone, which is incone fromthe

12 trading of commobdity contracts, futures contracts
13 on real commodities, into incone that is good

14 I ncone for 40 Acts purposes, period.

15 The issue | think John has been tal king
16 about is a different issue, and that is, aside

17 fromthe why the CFC is used, the legitimte

18 pur poses for which the CFC is used, is there

19 enough di scl osure about what is going on at the
20 CFC level in light of the underlying purposes of
21 the CFC, they're designed to provide tax benefits,

22 but they're also the vehicles through which the
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commodity trading is done. And | think -- | don't
mean to speak for John, but | think the issue
that's being raised is not the question of whether
the CFC has a legitinate use, it's whether there
I's sufficient disclosure of the underlying CFC
oper ati on.

MR. NEVINS: Yeah, I'd really just like
to second what Bob was saying. The reason that
CFC s are used by registered i nvestnent conpanies
IS a tax reason at the registered investnent
conpany level. Again, this is not a tax reason
that is being used by nmutual funds to be cute, to
get around tax laws, or to nefariously hide any
sort of incone, it's far fromit.

As Bob was alluding to, commodities
I nvestnents by registered investnent conpanies are
not qualifying income under I RS guidelines, which
coul d cause nmutual funds to | ose the tax treatnent
that's beneficial for our investors. |If they |ose
that pass through tax treatnent, then they get
taxed at the fund | evel and the sharehol der |evel.

And the I RS and the SEC has been confortable wth
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1 t hese structures.
So | would just, you know, really just

second everything that Bob said, that, you know,

A 0N

there is no intent for those of us that use these
structures to hide or not be fully transparent
about what they do. |If there are those that think
that additional disclosure is required, we're

certainly open to that conversation. | would

© 00 N O O

|l astly just add, | want to just nake one caveat on
10 sonme of the statenents | nmade right before the

11 break, because it was really Fidelity's approach
12 to filing for our CFC s under 4.13(a)(4). |

13 should stress that it's ny understandi ng that

14 others do take a different approach, and there are
15 those that have the view that, and |I'm not sure

16 what the right answer here is, but there are those
17 that have the view that CFC s, the subsidiaries

18 t hensel ves, are actually not commobdity pools, and
19 therefore, there is no need to nmake any filing

20 what soever for those entities, that they're

21 covered under the 4.5 exclusion.

22 MR WALEK: Okay, Peter.
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MR. BONANNO  Just to chine in simlarly
to Matt, | think what was illum nating about the
earlier discussion is that there appear to be a
wi de range of practices with CFC s. You know, our
practices sound very simlar to what Matt's
described. To the extent we have CFC s, they are
part and parcel of the top tier fund, and with
respect to, you know, key control aspects, the way
our products are run froma board oversight and
gover nance standpoint, froma disclosure angle,
the way we think about transparency, risk control,
nmonitoring, | nean you really can't find a
di stinction between the top | evel product and the
CFC, | think it's all part and parcel, the sane.
To the extent that there are practices el sewhere
in the industry that don't provide that |evel of
transparency or disclosure, | think that would
make sense to bring everything up to a | evel
pl ayi ng field.

MR, WALEK: Karrie.

M5. MCM LLAN: | would like to go back

to what Matt said before, about |ooking at this
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froma holistic point of view | think this m ght
be why sone take the idea that the 4.5 covers both
the fund and the CFC for registration purposes.
But in follow ng on what Peter said, this is
really one fund, it's only for tax purposes that
it has to be split into two. And so funds | ook at
it as if it is all one fund.

When you' re thinking about disclosure,
as in disclosure to investors, as opposed to
I nformation available to regulators, to ne,
di scl osure to investors is what are the risks
I nvol ved with ny investnent, what is ny fund
doi ng, and howis it going about achieving that,
but not in super granular detail. They want to
know t he basics of how all this happens. Froma
hol i stic point of view, the nuts and bolts of the
CFC, | would argue, are not as relevant, nmaybe
avail able in the supplenental materials or
sonething like that, but that's not the heart of
what they're getting. The fact that they're doing
it may be a risk disclosure, that they're

I nvesting in a Cayman |slands fund, and that

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page: 168

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

there's different regulation or sonething |ike
that, but | don't knowthat it's subject to the
sane type of disclosure that John's talking about.

However, for a regulator to oversee
what's going on, | think you do need a different
| evel, and that's why | think the books and
records and that kind of transparency is very
val uable for a regulator to nmake sure that things
are operating in the way that the funds are
representing and what they're saying is being
done.

So as you're thinking about what the new
rul es should be, think about whether this is
di scl osure that goes to investors and how nuch
t hey need and want, and then whether it's
sonet hing that you need froma regul atory purpose,
because | think the answers may be different and
it would drive different outcones in terns of
where you finally cone out.

MR, LLOYD: And just to tie that back,
you know, fromthe investor's |level, obviously,

you know, sort of the flow up of the fees fromthe
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underlying CFC and the pools that they invest in,

t he managenent performance fees, gearing, and

t hi ngs that John nentioned, that's the type of
thing that an investor would want to see and we'd
like to see, and | think ICl has tal ked about, you
know, working up into the fee table and that type
of thing.

MR. WALEK: That rem nds ne of what ny
tax | aw professor said about 30, oh ny God, that
many years ago, and that is that tax evasion is
illegal, tax avoidance is a right, which | always
had trouble wth, but nonetheless, | think that's
what |'m hearing here, is that as |ong as the
rules allow for it, and the rulings allow for it,
have at it. So CFC s are okay, but let's have
nore di scl osure.

MR, GRADY: And | think -- again, |
don't want to reiterate a point | nade earlier,
but | think the reason why we are focused on this
I ssue is that the 25 percent investnent is the
driver of the returns of the vehicle, at |east

those that call thensel ves managed futures nutual
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funds, and that's not typically the case in a
mut ual fund, even one that invests its assets
across a nunber of asset classes to derive a
bal ance to return or otherw se, but again, it may
be at 25 percent, so less than half, obviously a
quarter of the assets of the fund perhaps are in
the CFC, but that investnent is the driver of the
managed futures returns. And again, there are
exceptions, there are funds that can split their
commodities investing, so that sone of it's inside
the CFC, sone of it's outside, |'mnot casting
di spersions on the concept of the CFC, |'m saying
given its inportance, its critical inportance to
the returns that investors are seeking fromtheir
I nvestnent in the fund, the anount of [ight that
you can put on it and the anount of explanation
and di scl osure you can get around what it's doing
can only help investors.

MR WALEK: Steve.

MR KING | would just say, at least in
t he case of our funds, there's full disclosure of

the strategies and the risks at -- it's the sane
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as in the fund. | nean it's carried out through
the sub for tax reasons and it's clearly disclosed
I n the prospectus. Also, the risks of having the
of fshore subsidiary are disclosed. And the
hol di ngs are consolidated. | nean you see
everything, the results of the sub's operations
are included in the fund's operations. W test
conpliance at the fund |level, basically

di sregarding the subsidiary, with the exception of
seg assets, where we do it at the sub level. And
then also with regard to fees, there's full

di scl osure, and we waive all fees. So essentially
| mean we woul d rather not have the sub. | nean
it would be less costly to not have the sub, but
for tax reasons, we need it in order to have good
I ncone.

M5. MCM LLAN:  Can | just ask John --
you said that nmutual funds don't get all of their
returns from you know, a sub in the sane way t hat
these do, | just take issue. You could have a
fund, a balanced fund that says it's going to get,

you know, a small slice froma noney market fund
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and half of the rest froma bal anced fund and hal f
of the rest froman equity fund, and you woul d not
find the disclosure saying this is how-- this is

the equity fund, this is how it operates, this is

the | everage of the equity fund, and then the sane
thing for the balanced fund, you get it all

t oget her.

This is what our fund is doing. W nmay
I nvest in other funds that provide these returns,
but you don't get that |evel of detail, and I
guess I'mstill struggling with why it should be
different in this case.

MR. GRADY: | think that it comes down
to, for exanple, and the exanple you've used, the
fund's overall goal is a balanced return froma
series of asset classes. |If it achieves that
t hrough funds that are either registered or
ot herw se, you're going to be at the whol e
representing the sum of the individual
I nvestnents. |In the case of a managed futures
mut ual fund, you can nore or |ess ignhore 75

percent of the fund's operations. Now, sone funds

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page: 173

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

do nore or less with their fixed incone side than
others to try to accentuate the fixed incone
returns, but a fund that says managed futures in
Its nane is driving -- and its objective, and it
purpose is to drive managed futures returns for
sharehol ders, and so it's really the only part of
the entire portfolio that is actually driving
those returns that are the central investnent
focus of the fund. That, to ne, separates it from
a fund that invests in other funds in order to
achi eve a broad objective.

And in this case -- and to Steve's
point, it is -- the character of the investnent in
the CFC is different than the character of the
I nvestnent of the remaining 75 percent, they're as
different as night and day. You've got fixed
I ncone securities in the 75 percent piece outside
of the CFC, and you've got investnents in
underlying funds or with separate accounts in
CTA's, and other devices that are designed to
drive managed futures returns, so you really have

extrenely different purposes between the two
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segnents of your portfolio. And |I'msaying we're
kind of allowi ng the disclosure to be consistent
wth the idea that this is just 25 percent, when
really what you want to say is, this is it, and
everything else is basically liquidity for the
vehi cl e.

M5. MCM LLAN: | guess | disagree,
t hough. To ne, maybe it's just com ng down to
I dentifying exactly where it's comng from But
at the end of the day, the investor's returns and
the risks and the strategi es and everything el se
are the blend of everything in that fund. And so
If the primary risk and return is comng fromthe
CFC, then those risk disclosures and the
strategies will be, you know, this is what our
strategy is and this is where our risks are, and

they may not say this cones fromthe CFC part of

It, but the investor will know that's what they're

getting and what they're not getting.
So maybe it's a little bit nore about

semantics than trying to track through where

everything is comng from but again, | go back to
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1 -- fromthe investor's point of view, do they care
2 which segnent of the portfolio it's comng from
3 when at the end of the day the risks are a part of
4 the blend and the returns are part of the bl end.

MR KING | nmean before we had the
of f shore sub, before there was a need for it, we
did the sane thing in the main fund, and the

di scl osure was exactly the sane as it is now, wth

© 00 N O O

t he exception of the disclosure about being able
10 to do that through the sub and the risks of having
11 that sub; other than that, it's fully transparent.
12 MR. GRADY: Do you invest the sub in

13 underlying funds that have their own expense

14 structures and CTA's and separate fees?

15 MR. KING No; the sub is just used for
16 doing the activity and would give rise to bad

17 | ncome.

18 MR. GRADY: And there are a nunber of

19 managed futures nutual funds, and |'ve got to be
20 gui et because Bob deserves a chance to tal k. But
21 | do think there are funds in this roomthat do

22 things directly that pose far fewer
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t ranspar ency/ opaqueness issues than |I'mrai sing

Wi th respect to the exanples that |I' musing, but |
think it's a distinguishing elenent that the funds
that we're really focused on are having to do
pool ed i nvesting underneath the CFC. The CFC i s
not the investing vehicle, per se, the CFCis a
conduit to a series of underlying investnents that
have their own fees, their own advisors, their own
structures, their own conflicts, their own
gearing, their own | everage, and those are the
things that we want to see nmuch nore brought up
into the overall disclosure docunent for the
reasons | was saying earlier.

M5. MCM LLAN. |'mgoing to junp ahead
of Bob just to say we agree wwth that. | think
what we tal k about nostly is when it's a wholly
owned subsidiary and it really is as if it is the
fund; if the tax |laws were changed, it would be
done exactly as it is with different funds.

MR. AMEDEO. And | think -- two issues,
one, | disagree in part wth John's

characteri zation. There are a nunber of funds
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that trade futures, that trade nmanaged futures
directly through the CFC so that it's one
structure. The structure John's referring to is
the CFC investing in sone underlying pools.

And to sone extent, | agree wth what
his characterization of the need for full and fair
di scl osures. Look, this is about materiality,
what is material to the investor, and Karrie's
point is that if you | ook at the fund
holistically, fromthe top down, if you discl ose
all that's material about that fund' s operations,
by definition, you are going to include the
underlying investnents that the fund nakes and the
characterization of those underlying investnents
where they are the driver of the returns for the
fund. \Whether it's granular or whether it's not
granular, in the end, it's the information about
what' s happeni ng below the |ine that everybody is
concer ned about.

MR. WALEK: To get an |IRS ruling today
in this area, what representations -- Matt, |'m

going to start with you because you seemto know
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everyt hi ng today anyway, no, in all seriousness,
what are the representations that are required for
you to apply or get the IRS ruling? And the
reason |'masking this is, what |I'mpotentially
hearing here, I'll even hold ny hand out and show
my cards, is that maybe this is a place where we
need to undertake nore dialogue with the IRS as to
how t hese t hi ngs operate.

MR. NEVINS: Thanks, Kevin.

MR, WALEK: |'ll warn you ahead of tine.

MR NEVINS: 1'll take that as a
conplinment. | don't have a copy of our private
letter ruling in front of us, and I, frankly,
can't answer that question in detail. However,

what | can tell you is that you're required to
basically represent that the parent fund i s going
to be conpliant with the 40 Act, that the
subsidiary, as | nentioned earlier, itself wll be
conpliant wth Section 18(f) and the gui dance
under 18(f) relating to coverage, and the
consequent restrictions on |everage that can be

used in the fund. Again, that needs to be nade at
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1 the subsidiary level and at the parent fund | evel.

2 QO her than that, | would happy to work
3 with you guys, you know, after today and get you
4 sone nore information to the extent you'd |ike

5 that. | don't know if any of ny coll eagues have
6 anything el se to add.

7 MR. WALEK: Does anybody want to add

8 anything on that in terns of the representations
9 t hat have to be nade? Ckay.

10 M5. MCM LLAN: There's an express

11 representation that the CFC wll conply with the
12 18(f), which is the senior security, and then
13 there's also the 25 percent limtation. |'m not

14 sure if you'd put that in. There may be sone nore

15 that |"'mforgetting, but | know those are still in
16 t here.
17 MR. WALEK: How is the 25 percent

18 cal cul at ed?

19 M5. MCM LLAN: Oh, shoot, | shouldn't
20 have opened ny nouth. WMatt, do you know?

21 MR. WALEK: The bottomline is, you can

22 provide that for the record, but |'msort of
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1 curi ous about how that is cal cul ated, because in

2 the earlier discussion on percentage --

3 MR NEVINS: W'I||l get back to you on

4 that one, as well, Kevin. But there are a series

5 of other regulations that -- they're under tax

6 | anguage, it's called regul ated invest nent

7 conpanies, also RIC s, nust conply with, and there
8 are tax diversification tests and the |ike that

9 will apply, including this 25 percent restriction,

10 but we can foll ow up.

11 MR. WALEK: Does anybody up here have

12 anything nore on the CFC i ssue? Anybody out there
13 want to say anything nore about the CFC issue at
14 this point? | think -- | neglected books and

15 records earlier, even though | touched on them

16 tangentially, | didn't get into great detail on

17 books and records. What areas nmay we harnonize

18 with respect to books and records and how, you

19 know, what kind of thoughts do you guys have? No,
20 Matt, you don't get to start this tine, |'m going
21 to start on this side of the room although Karrie

22 - -
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M5. MCM LLAN:  See, | wasn't turning ny
| i ght on because | was afraid | would get the sane
thing. Mitual funds by and | arge keep their books
and records with their service providers who are
the ones that are handling those records. So, for
exanpl e, a custodian has a | arge anount of them
but there may be transpirations, there nay be
ot her service providers that do, as well. Through
a witten agreenent with those service providers,
It is agreed that the records are the records of
the fund and that the service provider wll nake
them available to the SEC or reqgqulators as
requested, and we woul d suggest that the sane be
done for these types of funds, as well.

As far as | know, there's never been a
problemw th the SEC getting the records because a
service provider has failed to or been unwilling
to provide those, but that could be sonething you
could ask themin your dialogue with the SEC.

MR. NEVINS: | guess it's ny turn now.
So | would agree wth everything Karrie just said,

and | would just add, | know that we've made this
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poi nt before, registered i nvestnent advisors are
required to disclose in their formADV all the
| ocations of their books and records. So it's no
secret, and it's publicly avail able infornmation,
it's already out there. So, again, we'd |like, you
know, further |eeway as far as, you know, where
you can hold your records. W do hold them you
know, a conpany like Fidelity, we have offices al
over the country, and, in fact, globally, and we
hol d our records in all of our different offices
and in -- off site with third party service
provi ders.

The other sort of related point that |
woul d make on this is investor access to
I nformation of the commodity pool. And it's
sonet hing that we probably need to understand a
bit better, it's CFTC Rule 4.23, how this would
work in practice. But one of the concerns that we
have is that if investors have the ability to, at
a nonent's notice, get access to the hol ding
I nformation of any of our funds, that that could

create sel ective disclosure i ssues under SEC
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1 rul es.

2 | "' m not sure how those two are squared
3 together, but there are prohibitions that

4 regi stered i nvest nent conpani es nust follow on

sel ectively disclosing information on portfolio
hol dings to their investors.
MR. WALEK: On that, | was going to | ean

ei ther towards Dan or anybody fromthe commodity

© 00 N O O

side with respect to your experiences wth soneone
10 asking to inspect their books and records. Last |

11 had heard from nost of the commbdities borrowers

12 Is that they never had one, anybody cone in and
13 request it, is that -- what's your experience?
14 MR. GRADY: | haven't been with a

15 conpany as |long as we've been in business, but I'm
16 not aware of any such request actually being nade

17 on us.

18 MR. WALEK: So maybe there's no need for
19 the rule.

20 M5. MCM LLAN:. Yes.

21 MR. AMEDEO We have had a request from

22 alimted partner to inspect sone books and
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records in a very specific case. They didn't cite
the statute, or the rule, but we recogni zed that
we had an obligation to deliver per their request.

MR, WALEK: Dan.

MR. DRI SCOLL: And | don't renenber
that. | can't renmenber any single instance of it
com ng up either.

MR. WALEK: Yeah, | hear your point on
that, too. Yeah, nost of the tine it's with
respect to inspecting the trading -- if the
trading of the principal is being -- is available
for review, and that's where |'ve seen it cone up
the nost, which is a rule you didn't nention, so,
you know, there's that. Wth respect to 18, |
think it's 18-96, staff, help ne, 18-96, we're
famliar with that, but we've got a rule out there
that applies to | believe wholly offshore, I'm
sorry, it's a letter advisory that applies to
fully offshore entities that we've had in place
for several years now, since 1996, in fact. But
to make a long story short, if you are famli ar

with that, would that solve the problem if we
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1 open that up for these types of entities? And

2 that nmay be sonething you need to respond to expo
3 facto.

4 MR. NEVINS: Agreed; |I'mnot famliar

5 wthit, to be honest.

6 MR. AMEDEO. Could you give a little

7 nore detail about the letter?

8 MR. WALEK: Yeah, 18-96, ny

9 recol | ection, and maybe | should have Eileen talk

10 about it nore because | think she's dealt with it
11 nore, | don't knowif she's wlling to; do you

12 want to?

13 M5. CHOTINER: Well, | would have to

14 also refresh ny nenory a bit. But | nean it deals
15 primarily with entities that are offering pools

16 entirely outside the United States, but are

17 | ocated or have sone, you know, business conducted
18 in the United States. And there is a provision in
19 there -- so it basically deals with exenption from
20 nost of the requirenments that would apply to

21 CPO s, but it does have a conponent that deals

22 wi th books and records. And | honestly woul d have
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to go back and reread it as to the details of

that, but | think that m ght be the, you know, the
part that could apply. But we -- | nean, | had
not considered that in this context, you know,
prior to now, SO --

M5. OLEAR: It's ny understandi ng of
18-96 that the relief that's givenis, we're
permtting these entities to keep their books and
records offshore instead of onshore as opposed to
necessarily -- | don't know that it necessarily
contenpl ated the use of a third party service
provi der for maintenance of those records, but at
| east it is a consideration that we've dealt with
in the past, and it may provide a way forward.

MR, WALEK: Staff has been nodding their
head no to ne, but | also renmenber, at a tinme when
we were in the old building, for me, | have to
mark tinme where | was -- what building I was in
with the CFTC, but | renenber a letter that we
I ssued, and | thought we issued many of them that
al | oned onshore persons to keep their books and

records at a |location that was not their nmain
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busi ness office. If it was one of their other
entity -- let's say they had three offices, one in
Col orado, one in Virginia, and one in New YorKk,
and New York was |listed as the mai n busi ness
office, they could keep it at one of the other
| ocations. But again, it's not exactly a third
party in the classic sense, but what |'m
suggesting is, maybe there's roomfor us to nove
in that direction. Dan.

MR, DRI SCOLL: Well, from NFA's
vi ewpoi nt, by the way, there are other classes of
comm ssion registrant that don't have the sane
restrictions, so | don't -- FCMs are allowed to
keep their records in nore than one spot, they
just have to disclose. So it's different for pool
operators than it is for other classifications.
As far as we're concerned, in order to do
exam nations and get information quickly, we need
to be up-to- date on where the records are, that's
t he nost inportant thing.

MR. WALEK: So it's disclosure of where

the records are is nost inportant?
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DRI SCOLL: And not so nuch --
WALEK: Where.

DRI SCOLL: -- the hone office.

2 % 3 3

WALEK: Ckay. So that's one that |
t hi nk, again, we may be able to consider. Alison.

M5. BAUR: Yeah, | was just going to say
that | think disclosure is certainly inportant,
you shoul d know where the records are, but |
t hi nk, you know, certainly speaking with Franklin
Tenpl eton hat on, we have tradi ng operations that
are in different places then where our advisory
entity is located. So | nean we're going to have
records dependi ng upon what the issue is in nmany,
many different places, and we're able to get those
very quickly. But to expect that just because the
advisory entity is located in one place, that all
records are going to be there, | think, you know,
IS not going to be realistic in many cases.

MR. WALEK: | think under our rule 1.31,
isn't it 72 hours? And | don't know how t hat
woul d work for NFA.

MR DRI SCOLL: Wll, we have rul es and
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i nterpretations that -- because we have a nunber
of menbers that are |located offshore in sone
countries that we probably wouldn't want to travel
to necessarily, and there is a requirenent that

t hey have to provide all of their -- they have to
tell us a location in the United States that they
could provide all of their required records within
72 hours, | think it is.

MR. WALEK: So we'll take that one under
advi sement. O her books and records issues? Bob,
|'' m sorry, Bob.

MR. AMEDEO | think to sone extent this
| ssue has been addressed in your ETF relief,
because al though ETF's aren't a direct corollary,
they, like us, don't have necessarily a privity
with the underlying client to get books and
records of nanme, address, nunmber of interests held
and so forth and so on. So | woul d suggest that
t he ETF nodel m ght be one that the staff |ook at.

MR. WALEK: |If there's no nore on books
and records, I'mgoing to nove us, if everybody is

anenable, | don't think we need another break this

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page:

190

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

soon, noving onto the real 4.13 discussion. And,

Todd, I'mgoing to et you take your first shot.

MR. GROOVE: Thank you very nmuch, Kevi n.

MR. WALEK: Starting with this side and
wor ki ng backwar ds.

MR. GROOME: Thank you. A lot of the
conversation this norning, | know not directly
related to 4.13, though, is, we've crossed over
this path a fewtines, so apologies if | cover
sonme thenmes at |east which I think have been
rai sed.

| "' mthe Non-Executive Chairman of the
Alternative | nvestnment Managenent Associ ati on,
known as Al MA, based in London. W have
approxi mately 1,250 corporate nenbers spread out
around 40 different countries in the world. Qur
menbership is also quite diverse professionally,
and that's relevant for our coments in that the
subm ssions we've nade to yourselves and the SEC
over the last couple of years, and on the Hil
before that, have been nmade up of working groups

fromthat broad geographic and professional
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diversity, so it's very nuch a hedge fund industry
coment that we try to tend to provide.

Related to that, in February of '009,
very quickly after the Novenber, '08 G 20 neetings
here in Washington, D.C., AIMA cane out with a
policy platformto try to be very clear as to
where we were | ooking to becone involved in the
conversati on.

We strongly support all the efforts to
address potential systemc risk analysis and to
approve the transparency to regulators, which we
understand really to be the driving force of the
G 20, and, as well, with Dodd Frank and many
starting points. This also includes clearly the
broader regul atory coverage of certain markets and
I nstitutions, not |east of which hedge funds.

In that February, '09 platform | would
just highlight four particular points which |
think are relevant to today's conversation in 4.13
In particular. W cane out very early and
supported the mandatory regi strati on of nmanagers

or private fund advisors in the jurisdictions in
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whi ch they operate. Second, we supported the
periodic reporting of systemcally rel evant
I nformation to those supervisors, and we use our
| anguage very carefully. W think focusing on the
advi sor, which canme out earlier in this
conversation as appropriate, and we think focusing
on systemcally relevant information to inprove
the FSOC and ot her type of analysis should be the
key focus here.

Third point, very inportant for a gl obal
I ndustry |like ourselves, we called for, in support
of the G20 call, for a globally consistent and
coordi nated approach in this exercise. |ndeed,
anyt hing that deviates froma coordi nated and
consi stent approach to our industry sinply
represents increased nmarginal costs in trying to
conply with what's happening. Gven that we're
I nvol ved in so many different countries, our
managers woul d have investors all over the world
trade in different markets, if we have to, file in
different jurisdictions, the costs ring up quite

qui ckly.
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And then fourth, sonething | also heard
nmentioned earlier this norning, we canme out and
supported de mnims thresholds, that the marginal
cost for snmaller nmanagers and m d sized nmanagers
to cone up with sonme of this conpliance would be
significantly great, and the information, quite
frankly, that they contribute to that systemc
risk analysis is not that material and what we
think is the end gane.

So those principals are really driven.
At Al MA, our thinking over the last two and a half
-- three years in dealing with Capital H I, the
SEC, the CFTC, Treasury, the FED and ot hers
i nvolved in this conversation. Now, with regard
to 4.13 and the proposed elimnation of the
exenptions under (a)(3) and (a)(4), if you foll ow
t hose principals, we have a nunber of concerns
that we've raised in particular in our letters.

First, very sinply, as proposed,
advisors in the United States and internationally,
and not just private fund advisors of the hedge

fund type, but much broader, would be subject to
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1 multiple and in very many cases different

2 regi stration and reporting regines. And as | said
3 earlier, this sinply rings up for us a nmargi nal

4 cost conversati on.

5 We support the regul atory objectives,

6 particularly as it addresses greater transparency
7 and i nproved system c risk analysis, but we

8 bel i eve those objectives can be realized in a nore
9 cost effective and regulatory effective way. 1In

10 the United States, the CFTC and the SEC have

11 repeatedly said they're | ooking to inplenent

12 substantially simlar regines, or the |anguage |
13 think that's often used, regines creating

14 substantially -- putting regulated entities in a
15 substantially simlar situation, and we support

16 that. But we think that, increasingly, that's not
17 where we mght end up. W see very different

18 regi nes energi ng between the CFTC and t he SEC.

19 And then when you extrapol ate that

20 internationally and | ook at the U K FSA, you | ook
21 at Hong Kong, Australia, and Singapore, which are

22 advancing relatively faster than nmany ot her

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page: 195

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

jurisdictions, and now the EU, which is al so
chimng in on a regional |evel, that overlap and
di fference begins to becone quite significant.

Wth regard to specific requests and
proposal s, we have very sinply asked the CFTC to
consi der that they provide registration exenptions
simlar to the SEC. It could be done in two very
broad based ways. You could exenpt any advisors
that are already registered with the SEC or that
have been deened exenpt fromregistration with the
SEC. And with regard to that second aspect, you
could, therefore, use the private fund advi sor
exenpti on proposed by the SEC, or the foreign
private fund advi sor exenption with respect to
non-U. S. nmanagers, either one would get us to that
final point.

Wth regard to reporting, we've also
request ed and proposed that the CFTC and the SEC
wor k t oget her nmuch nore cl osely, whether the
outcone is sonething looking |ike foreign PQR, PR,
or PF at the SEC, we're relatively neutral, but

we'd like to see one formbegin to cone together
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and be consol i dated between the two agenci es.

|f that's not possible, we'd like to see
one agency take the |lead and then basically
attenpt to share that information between the two
ot her agencies, and ultimately, of course, wth
many ot her agencies as it goes up through Treasury
into the FSOC process.

We t hi nk whatever reporting regine
energes, it needs to have two very distinct goals,
one, for tracking what's happening in the
I ndustry, which we think could be very basic
information filed annually and updated annually,
and the other for the systemc risk analysis. On
the systemc risk analysis, we think the old 80/ 20
rule is still very nmuch appropriate to think about
here, and we believe it's sonething the SEC is
al so doing wwth their work. Were |I understand
the SEC, where they may be | ooking at gross
exposures rather than net exposures within the
managenent conpani es and their funds, are still
| ooki ng to get about 75 to 80 percent coverage of

the industry as they gather information fromthe
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FSOC process.

In the United States today is
approxi mately 240 advisors with a billion dollars
or nore of assets under nmanagenent on a net basis,
but they represent 82 percent of assets under
managenent in the hedge fund industry. So through
that sinple 80/20 process, you begin very quickly
to get a targeted group where you can get a very
representati ve sanple of what the hedge fund
I ndustry can contribute to the FSOC anal ysi s.

And finally on reporting, we encourage
the CFTC and the SEC to work together to devel op
comon t hreshol ds and an information focus of the
i nformation gathered. Simlar to what we see
energing in the U K , Hong Kong, Europe and
el sewhere, there seemto be distinctions drawn
around nmanagers anywhere from zero to 150 mllion
of AUM where very little information is gathered,
or what | refer to as tracking information to find
out who's in the industry, what strategies are
bei ng foll owed, and what trends they can gather

fromsmall funds in the industry. This also
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represents only three to four percent of assets
under managenent in this country, and it's pretty
much a sim |l ar nunber gl obally.

The second threshold tends to be a
nunber between 150 mllion, or in Europe, 100
euros, and one billion AUM Here you have about
15 percent of assets under managenent in this
country by the hedge fund industry, and we think
sonet hi ng approxi mating Schedule A, a foreign PQR
woul d be appropriate with the elimnation of sone
of the position level data that is currently
I ncluded in there, and probably updated annually,
because once again, the purpose would seemto be
to track what is happening in the industry.

And then finally, for the billion dollar
club, the billion AUMup nanagers, that is where
we see Schedul e C having nost application, where
we woul d encourage it to be updated sem -
annual ly, 30 to 45 days after the period, not 15,
as proposed, and the information would very nuch
focus on tracking systemcally rel evant

information as is currently the goal under foreign
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PF and certainly what's been inplenented for a
nunber of years at the FSA. So I'l|l be happy to
answer questi ons based on that.

MR. WALEK: | think next on the 4.13 was
going to be Marc, with your openi ng comment.

MR BAUM [|'mgoing to try to cut down
on our coments. Thanks for the opportunity to
participate today. M nane is Marc Baum and |'m
t he General Counsel and the Chief Conpliance
Oficer for Serengeti Asset Managenent. Serengeti
oversees investnents predom nantly nmade in North
Anerica that are focused on sector dislocations,
uncovered or m sunderstood opportunities, and
| i quidations. W're based in New York Cty.

|'ve spent 25 of ny 27 years as a
practicing | awyer in- house at requlated financi al
services firnms, from broker deal ers, through
banks, through hedge funds, that's ny context.
| ' m here today to speak on behalf of the MFA and
Its nenbers. | believe that the participants here
are famliar with what we do, and we've introduced

oursel ves today and what our activities are, so
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1 "1l junp ahead.

2 MFA has consistently, as you know,

3 supported intelligent and well infornmed regulation
4 of the U S. securities and futures markets through

t he Dodd Frank | egqgislative process. W also have
consi stently endorsed the notion that our
regul ators benefit from market and parti ci pant

I nformati on and appropriate funding to be able to

© 00 N O O

di scharge the regulatory responsibilities

10 effectively. W're very concerned, however, with
11 t he Comm ssion's proposed rescission of private
12 pool exenptions, because we believe, by and | arge,
13 t he exenptions have worked, and rescinding them
14 would require many registrants that are now or

15 w Il be subject to SEC registration to becone

16 dually registered wwth the CFTC and subject to

17 redundant, unnecessary and inefficient regul ation.
18 Dual registration can be excessively

19 burdensone for registrants, though especially for
20 smal l er ones |ike Serengeti, and as the Conm ssion
21 and the SEC s regul atory conpliance requirenents,

22 as has been noted, may be simlar, but still
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different in many respects.

You know, we believe that with respect
to private pools that have an investnent advisor
regi stered with the SEC, rescission of the private
pool exenptions is unnecessary to achieve the
public policy objectives of Dodd Frank, that the
preservation of private pool exenptions is
consistent wwth current |aw and i nteragency conedy
and that the Comm ssion still will receive
Information it needs fromthe new form PF, the
SEC, and exchanges, even if the Conm ssion retains
the private pool exenptions. M-A believes that
t he Conm ssion should work with the SEC and ot her
menbers of the Financial Stability Oversight
Counsel to inplenent an information sharing
framework for systemc risk data, and we've said
that. And the Conm ssion should review and
anal yze form PF data before consideri ng whet her
resci ssion of the private pool exenption is
necessary.

We think that such information will help

I nfform the rul emaki ng process, if necessary, by
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providing the Comm ssion with information on the
nunber of market participants engaged in trading
comodity interest and the scope of their
activities.

We have al so provided the Conm ssion
wth some alternatives to rescinding the private
pool exenptions. Specifically with respect to
4.13(a)(3), we believe the Comm ssion, under an
I nformation sharing framework with the SEC, should
retain the exenption in 4.13(a)(3) for a pool that
IS not engaged primarily in trading commodity
I nterest and that has an i nvestnent advisory
regi stered wwth the SEC.

We believe that this recommendation is
consi stent wth Dodd Frank, which attenpts to
m nim ze dual registration as denonstrated by the
preservati on expansi on of the exenptions from
advi sory regi stration under the CTA for advisors
not primarily acting as a CITA, that do not act as
a CTAto any commodity pool that is engaged
primarily in trading comodity interest. The

advi sor's act contains simlar exenptions.
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| n our view, consistent wth Dodd Frank,
a pool operator should not have to register with
the CFTC as a CPO if its comodity pool is not
engaged primarily in trading commodity interest.
Al so, given that the Commi ssion will have access
to a great deal of information on private pools
such as through form PF, | arger trader reporting,
and swap data repositories, we believe the
Commi ssion will have the information it needs to
over -- the cost as has been noted associated wth
resci ssion of the private pool exenptions woul d
greatly exceed, we believe, the [imted benefit
fromdual registration.

We have proposed, in letters to the
Comm ssion, and in our witten subm ssion proposal
about possible tiering, ranging fromde mnims,
as was di scussed, to a broader requlatory
structure. |'mhappy to discuss that if
necessary. But again, MA believes it nakes the
nost sense for the Comm ssion to retain 4.13(a)(3)
for a pool that does not engage primarily in

trading commodity interest and that has a
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1 regi stered i nvestnent advisor. Thank you.
MR. WALEK: Thank you, Marc. | think

next on 4.13 was going to be Dan.

A 0N

MR. DRI SCOLL: And Carol really
summari zed NFA's view on 4.13. 1'll reiterate
t hat NFA has al ways been a bi g proponent of
4.13(a)(3), asked for it for a nunber of years

before it was actually adopted, and before that

© 00 N O O

time, as Ananda nentioned with FCMs, if a fund
10 did just one futures contract, it raised the

11 specter of having to register as a commodity pool
12 operator, and we don't think that makes any sense
13 wth regard to the use of reqgulatory resources.

14 One or two sort of related things, under
15 the current 4.13(a)(3) and (a)(4), there's a

16 requi renent to file an exenption notice with NFA
17 at the tinme you're claimng the exenption, but

18 there's no followup required, so we really have
19 no way of know ng what the status is of all of the
20 12,000 entities that have sought an exenption, so
21 we fully endorse the Conm ssion's proposal for

22 4.5, 4.13 and 4.14 to have an annual
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recertification qualification for any exenptions
you have.

The last thing, which is just one of ny
personal pet peeves is, it hasn't happened a | ot,
but there have been a few entities and individuals
that filed for exenptions under 4.13(a)(3) and
(a)(4) who, prior to that, had had their CFTC
regi strations revoked or have been tossed out by
NFA, and if you could find a way to make those
types of entities ineligible for the exenptions,
that m ght be a wise thing to do.

MR. WALEK: Martin, you're actually the
| ast panel, but since you're here, why don't --
you're the last person | think to give an opening

statenment, so why don't we give it now, unless

you' d rather hold it until later?
MR LYBECKER | don't really need to
make an openi ng statenent, |'mhere to represent

the Private Investor Coalition, our partner, a
private law firm they're ny client, and unlike
the rest of the people here, | think I'mhere to

gi ve you information about the famly office world
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MR. WALEK: Exactly.

MR. LYBECKER -- and why they deserve
an exenpti on.

MR. WALEK: So we'll hold it until that
| ssue actually cones up. And as you can see, we
have the rel evant person fromthe SEC who j ust
finalized a rule on famly offices, so if we have
any probl ens, hopefully she can hel p us out.
kay. Wth that, nmy first question on the 4.13
actually goes to, again, the threshold issue, or
the calculation. |If we were to nmaintain sone sort

of a de mnims test, what should that de mnims

test be?
MR. BAUM Bigger than we are. No --
MR. LLOYD: Miuch bigger than you are.
MR. BAUM Much bigger, nuch, nuch
bi gger.
MR. WALEK: Well, this cane up earlier
in the context of 4.5, as well, and | have sone

concerns any tinme we use percentages for your

benefit, because percentages of bigger nunbers can
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be bi gger nunbers.

MR. BAUM  Absol utely.

MR. WALEK: And so |I'mnot a fan of
percentages, and that's why |I'masking isn't there
anything el se out there that we m ght be able to
consi der ?

MR. BAUM  You know, so we offered a
percentage rule, I'msure there are actually other
ways to neasure this. You know, the tension is,
you're always going to be dealing with funds of
vastly different sizes, so | don't know how you
can get fully away fromsonething in there, and |
don't think absolute dollar nunbers nake sense
either for the sane reason.

MR GROOME: | would approach it this
way, | think you need to have two objectives,
tracking and systemc risk, and they're very
di stinct and different objectives, and | think
what you gather and how frequently you gather it
will be very different if those are your two
obj ecti ves.

The second would be, | think for
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sinplicity purposes -- well, let ne back up, if
you think of the evolution of this process in
different parts of the world, the UK probably
stepped out first, and Hong Kong second, and they
had an anbition when they started to gather all

ki nds of information, trenmendous anounts of

I nformation fromtrenmendous anounts of firns, and
they quickly realized that they got an information
overl|l oad very quickly and began to fear that they
were perceived in knowing a |lot nore than they
actually did because they had so nmuch information
sent to themso frequently.

So from your perspective, | think -- and
| have a sense that the coll eagues fromthe SEC
have noved in this direction because of an
i nternal conversation in the SEC as to whether to
use NAV or gross exposure, that it's alnost a
non-starting conversation because the end point is
the sane and that is, they're | ooking for
sonewhere around 75 to 80 percent of the industry
to provide systemc risk type reporting, which

w il automatically take you to sonething
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approxi mati ng 220 - 240 type of managers in the
United States, and about 400 globally. So backing
I nto your answer is another way of saying it. So,
therefore, if you want to take a billion AUM on an
NAV basis, you're done. |If you want to do it on a
gr oss exposure basis, you're going to have a

| arger nunber, but you're still going to end up
with about 200 to 220 reporting entities of what
you call Schedule C, or the SEC calls form PF.

MR. WALEK: Ckay. Wy don't we approach
this in a very delicate way because we're
concerned about -- | know why you' re concer ned
about 4.13 and who is or is not there, because it
will drive who files the form okay. W weren't
pl anni ng on not bei ng concerned today about form
PF and form PQR, but | think | understand why
you're raising it, is because if you're in, you're
In, and you have to file the form and that's
where AIMA's concern is the nost and not who's
bei ng reqgul at ed?

MR. GROOVE: Who's being regul ated, you

have to define what regulation is, and regul ati on
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here really is oversight and not regul ation, per
se, | would call it nore you're trying to learn
what' s happeni ng i nside these entities and | ook

t hrough these entities to markets and nake a risk
anal ysis, at least that's what's been happeni ng
wth the FSA and in Hong Kong, where there's
relatively nore experience, that's where they've
ended up.

MR. WALEK: So let ne just pause that
this is sort of a devil's advocate kind of thing.
|f there were not a data collection instrunent
bei ng proposed, PF, PQR, whatever, then everything
el se doesn't matter to Al MA?

MR GROOVE: No, | wouldn't say
everything doesn't matter. W were asked this
question actually very earlier in the House
process on Dodd Frank, and we said we -- we
provi ded public comment that if you wanted to
regi ster everybody in the industry, we would not
oppose that. [It's what you do with registration
whi ch begins to drive up significant narginal

costs to our nenbers.
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1 M5. BAUR  Yeah, so, you know, in

2 addition to the cooments | nade about 4.5, | also

3 represent the I AA and obvi ously have a

4 constituency with respect to 4.13. But certainly,
you know, from our standpoint, | think that we are
very wlling and able to provi de whatever

regul atory reporting i s necessary for you to

nmonitor systemic risk. So certainly, you know, |
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thi nk form PF goes a |ong way towards that, you
10 know, | think PQR, if there is additional itens of
11 I nformation that are needed to address your

12 nonitoring concerns, that's sonething that we

13 could certainly live with. | think our concern,
14  though, is with conflicting regulations,

15 substantive regul ati on, and so our position has
16 been that, you know, with respect to the Advisors
17 Act that already provides a robust franmework for
18 many reqgul atory issues, and so our concern i s not
19 seeing conflicting regulation on the CFTC si de,
20 but certainly on a reporting side, we're willing
21 to give you what you need.

22 MR. BAUM And we woul d echo that.
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We're very happy providing information. | nean
we've been in it at both comm ssions, we've had
| ssues around the frequency, because we've tried
to nake the frequency make sense given other parts
of our business, and that canme up in the 4.5
conversation, but it really is the issue of dual
regul atory, you know, it's not an information

| ssue, we perceived this an issue of you all
getting the information that you needed, and we
trying to operate under one |ogical consistent
regul atory framework.

MR. WALEK: Dan, what -- | knowit's
hard to -- because we don't have the second side
of the aging test yet, it's hard for you to
det erm ne how many people wll be out there that
may cone back inif we do 4.13. At the sane tine,
do you think we're going to have a large mgration
back in or are they going to mgrate to 4.7 or
change their business nodel ?

MR DRI SCOLL: Well, about 12 questions
there, Kevin, so |I'll see how nany --

MR WALEK: | intentionally did that,
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Dan.

MR. DRI SCOLL: ~-- of them| can try to
deal with. As | said, | think there's 12,000
entities that have filed exenptions, and it's
close to 30,000 funds, and al nost all of those
cane in since 2003, when (a)(3) and (a)(4) were
adopted. And since that tinme, we have had a
reduction in the nunber of pool operator
regi strants and nenbers. | think that naybe they
went down by a total of 500 or 600. So ny best
guess is, | don't think you're going to see 12,000
firmse comng in, but you could potentially see 400
- 500 - 600 new firns cone in, sort of undoing
what happened over the | ast eight years.

MR. WALEK: G ven the fact that there
may be nore of an undoi ng than a new popul ati on
comng in, isn't it likely that they already know
how to handle the regulatory regi ne? Maybe |
unfairly ask you that and | should ask the other
persons on the panel.

MR. DRI SCOLL: Well, if we're presum ng

that there are firns that were regi stered before,

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page:

214

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

yeah, | guess that's - | guess that's true. W do

point out in our coment letter that if you do
away wth (a)(3) and (a)(4), there needs to be an

anpl e anount of tine so that firns can actually

assess their business, determ ne what they want to

do, give themtine to staff up if they need to
staff up, give themtine to actually go through
the registration process, ask questions.

So, personally, | don't think it's so
much that they don't know how to deal with the
regul atory process. | amenpathetic to the fact
t hat, you know, nobody wants multiple regul ators,
I f everybody coul d have one, they woul d probably
-- they mght prefer that. So | don't think it's
wi t hout cost, but | don't think it's so nuch that
they just don't know how to deal with regulation.

MR WALEK: In the NFA letter, if |
remenber correctly, | think you said earlier,
ei ther you or Carol nentioned that you do support
continuation of, in sone form (a)(3) and (a)(4),
(a)(3), just (a)(3)?

MR DRI SCOLL: Yeah.
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MR WALEK: Ckay, just (a)(3), sorry.

MR. DRI SCOLL: Well, and we don't -- we
haven't asked for the repeal of (a)(4), we were
just silent about that in our letter.

MR. WALEK: Ckay. In that context, is
that largely due to -- | think you nentioned that
you don't think that the cost benefit is there; is
that fromthe audits that you've done at NFA or --

MR. DRI SCOLL: Yeah, | nean over the
years we've dealt with having all of these -- a
|l ot of firms out there that, because they're
regi stered nenbers, you have to go do
exam nations, you have to spend tine on them and
we didn't feel, after many years of doing that,
and now | ' m not tal king about cost benefits for
the industry, |I'mtal king about cost benefit for
the regulator --

MR. WALEK: Regul at or.

MR, DRISCOLL: ~-- that is just didn't
seemto be the wi sest use of our resources. And,
of coursed, the sane holds true for the firns, so

It just magnifies that cost benefit anal ysis.
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MR. WALEK: We have Todd and then Marc.

MR. GROOVE: A couple things, maybe
first back with Dan. Wen you said 400 to 500 or
400 to 600 may mgrate, who are they, are they
US firms, | nean what do they | ook |ike?
Because we were asked that question, as well, by
Amanda and Kevin, and so we had an initial nunber,
and sort of a process of full registration with
SEC/ CFTC versus getting into an NFA world, we had
people say to us in - interestingly not the U S.,
but the UK, Hong Kong, Singapore and Australi a,
3,000 to 3,500 entities, not just hedge funds, but
asset managers broadly, would have to do sonet hi ng
in the United States because of either their
I nvestor population or they trade futures of sone
I nci dental nunber and they'd be caught up.

Subsequent to that conversation, we were
asked to go back and | ook harder at that nunber,
and so we expanded it throughout Europe, |ooking
with a nunber of European entities, and that
nunber has grown to sonething in the 5, 000 - 6,000

range.
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1 MR. DRISCOLL: And like I -- it was a

2 shot in the dark when | said the nunbers | did,

3 and it only reflected the change in the nenbership
4 since before 2003. Now, obviously in eight years,
5 there are new entities out there that would have -
6 that didn't exist before 2003 that do now, so | --
7 there's nothing scientific about nme saying that.

8 | just --

9 MR. WALEK: | just -- sorry.
10 MR DRISCOLL: So | would just indicate

11 that | don't think that all 12,000 would cone in,
12 certainly it's less than that. And then, of

13 course, when you add swaps to the mx --

14 MR. WALEK: That's right.
15 MR. DRI SCOLL: -- that adds a lot, too.
16 So it's hard -- | think if sonebody has got a

17 really precise nunber, that's great, but | was

18 just taking a shot in the dark.

19 MR. WALEK: And | think the other thing
20 - the other thing I'd ask you in terns of your

21 nunbers, because when we start throw ng nunbers

22 around in this industry, it's sort of fascinating
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because it depends on what we're counting, and
your 600 I think was commodity pool operators.
Your entities may have been --

MR GROOMVE: Swaps.

MR. WALEK: -- the entities operated by
sonebody, and so there could be --

MR. GROOVE: Qur nunbers --

MR WALEK: -- so his pool -- there
coul d be four pools per commodity pool operator,
whi ch woul d be 2,400 entities, and | think yours
was the nunber of entities.

MR. GROOVE: Advi sors.

MR. WALEK: Yours was the nunber of
advi sors, which is, again, different than ours,
because a CPO could have five or six advisors.

MR. GROOVE: And we did consciously ask
the question, commodity interest has been
redefined for swaps, you' d be caught if you have
i nvestors in the United States and/or you trade
relatively insignificant nunber of futures in the
United States, and so that's where that nunber

came from and we not only bounced that through
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our national groups, but we actually talked to
public authorities, regulators in those countries,
and the nunbers - these are all estimates, so |
totally agree with you there, and so they take
themw th caution. But we doubl e checked through
the public authorities, and they thought the
nunbers were rational e.

MR. WALEK: And right now, your nunber
-- since you actually surveyed the swaps issue,
that's probably the only nunber we've got right
now that's even tied to anything. Marc and then
Matt .

MR BAUM So |I'mresponding to a couple
of points. One, we were going to find out part of
this when registration occurred over at the SEC,
that's been put off for a little bit, but to Dan's
point, now, | think what we have to understand is,
this 2003, there's enornous change within -- one
of the things about hedge funds, very dynanic
busi ness, historically low (inaudible) to entry,
and huge nunbers start each year, huge nunbers

fail each year, and so you're going to be, you
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gearing up for regulation for the very first tine,

putting aside the 80/20 part of this.
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So | think if you're living in the 80/20
part, you know, this is a marginal change, it's
not very big. For lots of the rest of the
busi ness, and |'ve worked in big places and snal |

pl aces and a billion dollars is still small to ne,
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you know, this is the first tine they're gearing
10 up for being regulated at this nonent, they do not
11 have the internal expertise, they are devel opi ng
12 the internal expertise, and, in fact,

13 I ndustry-wide, for its real conpliance with this
14 kind of stuff, there is not nearly enough industry
15 expertise, you know.

16 Peopl e are wonderi ng whet her there's

17 enough for the SEC regul atory system it is

18 mar gi nal when you add anot her set of regul ators,
19 but there's not renotely enough experience across
20 the entire business to service both of these

21 unless there is, in fact, if you choose to

22 I npl enent it, a large period of tine just to train
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people in order to do this.

MR. WALEK: |'mgoing to go off the
sheet here for a second, because what's just hit
me a little bit in terns of -- particularly
because of Todd and Marc's conversation is that
what we've got is, you know, two -- again, |I'm
tal ki ng about ny cascade, but |I'mthinking of two
heads here, one is the registration process, and
then the other is everything else that follows on
because you're registered, okay.

And what we're tal king about primrily
I s harnoni zation with the SEC on the everything
el se. And even though we didn't intend to have
the data collection as part of that, it's
I nportant -- it now flashed in ny brain, maybe a
little later, that we have these two sides or two
heads. In that context, okay, in that context,
and - | don't want the rest of the day to go into
the PF and the Iike, assum ng there has to be a
data col |l ection, of the other regul atory issues,

t hose that need to be harnoni zed, what is nost

Inportant? And if a couple of you just want to
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gi ve ne your one, two and three of that to help ne
out, because | know a couple of you would nake the
data coll ection one, fromwhat |I'm hearing, okay.
But other than the data collection, what would be
one, two and three, with regard to 4.13 or 4.5?

MR GROOVE: |'mnot sure | fully
understand, but let nme try to answer it this way.

MR, WALEK: Ckay.

MR. GROOVE: Nunber one, we woul d
encourage you to ask yourself, and ask yourself
right there next to the SEC, what is it you're
trying to achi eve through the process of both
regi stration and reporting? And | think the
answer will be, you want to have a greater clarity
of who's out there in the industry as an advi sor,
that's what | call tracking, that's getting on
your radar screen and gathering basic infornmation,
and | think second, and | think, in all fairness,
nore inportantly, is the systemc risk analysis
aspect of this feeding into FSOC, where ny 80/ 20
rule | think is going to be applicable, in fact,

It's probably sonething closer to ten percent of
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the industry providing, you know, 80 percent of
that, and so it's a very different approach,
Kevi n.

And let ne just clarify sonething | said
earlier, registration, we've never been opposed
to, but we're not supportive of many different
types of nultiple registration, certainly in the
same country, but ideally not even registering in
three or four different countries. So we
certainly would like to see one registration
wor ked out between the CFTC and the SEC, because
sone of those sane people will have registration
requi renents outside of the United States, and
then you nultiply that concern through exam nation
and reporting processes if they are also different
time frames, different data, and different
t hreshol ds to who has to do what.

MR. WALEK: That's hel pful. Mybe | can
help clarify. Ananda has helped nme a little bit
with what |'mtrying to ask | think here. One is,
okay, you have to register. Once you register,

t hen you have other requirenents, i.e.,
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di scl osure, reporting, record keeping. Part of
the reporting is your financial reporting, the
ot her part of your reporting would be the data
collection that we're tal ki ng about doi ng, okay.
Assum ng that the data collectionis a
fait acconpli which you don't want to assune, but
assum ng that's the case, of the other three, are
t he harnoni zati on i ssues nostly in disclosure, are
they nostly in reporting, or are they nostly in
record keeping? If we were to expend l[imted
resources in trying to harnoni ze the issues in
those three areas, where would our tinme at the

staff | evel be spent best?

MR. BAUM | would say all of those
t hi ngs, what you're |looking for is -- can | sort
of try to -- so start at the beginning of the

process, start at the registration statenent, the
basic information about the firm It could be
that, you know, the sanme form about the basic

I nformati on about the firm You know, if you

har noni ze and say, you know, here's what you're

doing for SEC registration, here's what you're
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1 having to do for -- and CFTC, you know, it's the
2 joint SEC/ CFTC,

3 And then you go, you know, everything
4 sort of begins to |leave fromthat, and so what

you' re looking for is, figuring out, you know, to
the extent you can harnonize in all of those
areas, because it shouldn't be, you know, for

registrants, it shouldn't be that different. None
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of these things should truly be, you know, this is
10 an age old tension, that different, but, you know,
11 It starts wth, you know, if you started on the

12 i nformation and think that, again, the burdens for
13 smal ler firnms to give you everything you want are
14 much greater than the burdens for bigger firns to
15 gi ve you everything you want, and that's where

16 this gets conplicated, which is when you have,

17 even on form PF, this has been an ongoi ng

18 conversation, is, it's this thing that, you know,
19 as the D.E. Shaws of the world begin within their
20 firnms, then they've tal ked about this for MFA, you
21 know, they begin to figure out how long that's

22 going to take them and what their needs for
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personnel are for that.

That's a vastly different issue, sane
I nformation request to a firmnuch smaller. And
so all of those things, to the extent that you
have to, you know, figuring out what is this
additional information you really need, do you
truly need it, and then, if so, we're very happy
to work wwth you if it can get distilled in a way
that we can actually give you information that's
hel pf ul .

(Di scussion off the record.)

MR. WALEK: Ckay. Now we're better off.

| guess we can only have a |imted nunber on at
the sane tine. Al right. Again, we're sliding
off into the data collection instrunent, and |'m
heari ng you, |I'm hearing what you're saying with
respect to the data collection instrunent, but I
al so trying to focus ny resources on what | need
to do.

Now, I wll tell you, just to disabuse
sone people at the table of a couple of things

that |'ve heard today that trouble ne greatly is

m
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t hat you have down here what a person from one
part of the SEC who's working on a teamthat --
well, she's done nost recently the famly fit

I ssue that's cone up, but she's also been working
with a teamthat's done the data coll ection.

You' ve got Doug fromthe teamt hat
handl es the 4.5 issues, and we've been tal king
about harnoni zation. |'ve also been talking with
Davi d Vaughn, et cetera, with respect to
har noni zati on and form PF. W' ve been working on
that data collection formsince, | think it's now
almost -- it'll be two years in Qctober, not on
that form per se, but on the data collection
I nstrunents, starting with FSA and | OSCO, okay.
W' ve been working for two years, and, in fact,
|"'m going to the | OSCO TCFUE neeti ng on August
2nd. Al of this stuff is throw ng together.

In terns of harnoni zati on on that, we

have been working on the form | don't think we've

had a neeting where we haven't net on the form
together with also the other nenbers of the FSCC.

And so this issue that we haven't -- the FSOC
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1 hasn't talked to us, we've net wwth those people
on those -- on the FSOCC on a regul ari zed basi s,

okay, so it has been harnoni zed. And so,
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| i kew se, we've been tal king with Doug about

har noni zing other stuff. That's why | want to try
and get down to the nitty gritty. | don't want to
know if it's disclosure generally, | want to know

If it's disclosure itemon this issue that we need
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to fix, if it's disclosure itemthis issue we need
10 to fix, because we have been going round and round
11 and round.

12 There was a harnoni zati on panel, | think
13 It was nentioned by the Chanber of Commerce, which
14 actually wasn't part of this rul emaki ng process,
15 that was directed by Congress and needs to be

16 addressed separately. So it doesn't make this a

17 viol ati on of the APA.

18 Nonet hel ess, we have started with that
19 har noni zati on conference, which Doug -- | think
20 Davi d Vaughn was on it, and Doug, as well, we've

21 had neetings on this on a regularized basis, and

22 what's troubling ne is, we keep com ng back to the
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sane point.

W have generalized areas, but give ne
the specifics as to what we need to fix, okay.

And sorry for that little bit of getting on ny
soap box, but | feel it's going around and around
on the sane points. Now, sone of the things I
hear we're fairly close on, and | think, you know,
dependi ng on how t hings go, you know, we'll see
what you guys think in the end, but the bottom
line is, what are the specifics, okay. And com ng
back to form PF and PQR, that's not the point

t oday for another issue, for another day, tell ne
line itemby line itemwhat you don't |ike or what
you think is inconsistent with the SEC s.

M5. BAUR. So, Kevin, | can't give you a
line itemby line itemanalysis, which I knowis
what you just asked for. Wat | can say is that
fromthe disclosure standpoint for investnent
advi sors, for the |ast nunber of years, maybe even
goi ng back ten years, as we were tal king about
with Doug earlier this norning, the SEC has been

wor ki ng on changes to form 80B, and finally we've
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gotten the changes adopted, and so we're now
trying to absorb those and distill those and
figure out how those are going to apply to us.

So | think fromthe investnent advisor
standpoint, we're trying to focus on how to conply
wth these new rules, and to have another |ayer of
additional rules | think would be very chall engi ng
at this point. So | nean fromthe advisor's
perspective, | think that that's currently what
we're dealing wiwth on the disclosure side.

M5. CHOTINER Can | just nake a
procedur e?

MR, WALEK: Yes.

M5. CHOTI NER:  Procedural issue, three
to four mcrophones seens to be the [imt, so if
we can try to keep it to three, it seens |ike four
m ght have triggered the outage, so just --

MR. WALEK: And | appreciate that
coment, but | wll tell you that one of the
things that we wll do on our side is, we are
| ooki ng at the things that have just been done by

the SEC, and we will bring ours into line with
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what they've been working on to the extent that
it's appropriate, or that we don't have a
definitional difference because of our statute.

Sonme of the issues that arise are
actually statutory definitional differences and
sone are regulatory definitional differences. To
the extent we can nmake the fixes, we can nake
them but we may not be able to fix all of those
little mnute things, but we'd like to know |ine
by I'ine what they are, okay.

And again, we said the record i s open
for three weeks, but that's really what we're
| ooki ng for here, and the sane thing with
har noni zati on. You' ve hel ped a | ot here, because
there are sone specifics that |'ve gotten today, |
got three pages worth of specifics that we can
work on and work at in greater detail, sone of
whi ch we' ve already di scussed with Doug, and so |
think we're working along those lines. So even
t hough | may have sounded nasty there, | don't
nmean to be too nasty. Wth that, anything else in

the 4.13 area that you want to raise, the
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4.13(a)(3) area, (a)(4) is comng up |later.
MR. NEVINS: Can | quickly nake a

comrent ?

MR. WALEK: Sure.

MR NEVINS: So really just totie it
all together, you know, | fully support the idea

of maintaining a de mnims exception for
4.13(a)(3), | think that that's sonething that
shoul d be inplenented in any rule change here. W
di scussed a little bit earlier on the 4.5 panels
this norning, it's our view that any changes that,
or any carve outs rather that are included in a
change to 4.5 should be considered equally for
changes to 4.13, both (a)(3) and (a)(4).

But when we're tal ki ng about things
| i ke, you know, resource requirenents and cost and
the like, and just thinking through sone of the
nunbers that Dan threw out at the NFA, and this
was the point | was going to raise earlier, |I'm
gl ad that Todd and Dan hit upon it, now that we
have swaps into the mx, you know, | don't know if

t he nunbers of exenptions that are on the books
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today are adequately going to capture the
mar ket pl ace of who could be required to file under
a revised 4.13. So you're tal king about a | ot of
potential players. And it's an interest to us at
Fidelity because we have an institutional
managenent busi ness, so we nmanage ot her accounts
ot her than nmutual funds, comodity pools, ERISA
accounts and the |Iike that use other exenptions
here, but we do rely on 4.13, as well. So, again,
It'"s an interest to us, and | think that it
certainly nmakes sense to think about the scope of
the potential filers and to appropriately adjust
what ever final rule goes into place here to pick
up those categories that you think really require
that additional |evel of oversight.

MR. GROOMVE: You asked the question
reporting disclosure, books and records,
har noni zati on, where are the priorities, and just
to back up what Marc said, we're not trying to
overreach, but the answer really is as nuch as
possi bl e harnonize, it really is, and that's --

and where | would take that to the next | evel of
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the conversation is, and | apol ogize in repeating
nyself in sonme respect, ask what it is you're
trying to achieve, if it's just tracking who's in
the industry, we understand that, registration
goes one large step to get there, but not all the
way, use sonme formof basic, relatively basic
annual |y gathered type of information to track
who's in the industry, what strategies are being
pursued, how the gromth of the industry is going
on, because that's relevant information for you
and, for FSOC for that matter, and then
secondarily, if your information is nmuch nore on
the systemc risk side, which is where | read nost
of the G20 calls, the Dodd Frank calls, that's a
very different approach.

And so when | | ook at Schedules A B and
Cwthin POQR, | do see substantial differences
fromPF, not |east of which is on the threshold
side. There are very snmall people providing --
may have to provide position |evel data to soneone
| i ke yourself under Schedule A, which they woul d

not have to do under PF, because they woul dn't be
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caught at all, they m ght even be an exenpt
advi sor under the SEC approach.

And the SEC has an exenpt advi sor
reporting approach, which maybe |I'm wong, but
| ' ve broadly described as a tracking nechanismto
see who's in the industry, because the information
Is basically so basic. So | apol ogi ze, but go
back to what is it you're trying to achieve
t hrough the -- everything above registration.

MR WALEK: We'll take a | onger | ook at
Schedul e A and see what's there, because that does
help. Believe it or not, we were scheduled to
take a break now for five mnutes, and we're
exactly where we were supposed to be, so we're
taking a five mnute break. Wen we cone back, we
wi Il be tal king about 4.13(a)(4), and starting off
with the famly office issue, and then the foreign
commodi ty pool issue, pool operator issue.

(Recess)

MR, WALEK: Ckay. | want to start this

panel off with the famly office issue, and what

Is the famly office issue? In at |east one
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famly office, and how would it, you know, or
shoul d they be exenpted or do they fall, you know,
what was goi ng to happen?

And as | nentioned, our coll eagues over

at the SEC have already dealt with the famly

© 00 N O O

office issue, and so | guess the real question is,
10 In terns of what we're working on, one of the

11 t houghts is, well, we can just adopt what the SEC
12 did, or by cross referencing it, or are there

13 still issues. And so with that, | guess | woul d
14 turn it over first to Martin. Are there other

15 I ssues that still need to be addressed in this

16 ar ea?

17 MR. LYBECKER: How about if | answer

18 that, but not nake it the very first answer that
19 vyou hear?

20 MR. WALEK: Ckay, however you want to
21 handl e it, however you want to handle it.

22 MR. LYBECKER: So let's start with
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descri bi ng what we're tal king about, because i
seens to ne you're, nore than anything else, a

t hi nk Sarah and Doug woul d say the sane thing,

t
nd |

I S

that you are mssing information, and you'll nake

much better decisions if you know what you're
t al ki ng about .

MR. WALEK: Absol utely.

MR, LYBECKER: Ckay. It usually tur
out that one or nore persons, through their
econom ¢ prowess, has created wealth, and when
t hey have progeny, there is - the famly wl|l
to preserve the wealth, share the wealth with
their children. Usually there's charitable an
community involvenent, so there's a | ot of goo
reasons why famlies band together.

It isn't necessarily that they start
the first generation. |1'll use real people so
that we nake this not hypothetical. Bill Gate
father wasn't the one who founded M crosoft, b
Bill -- certainly are a famly office, and the
Gates Foundation certainly is a charitable

foundation that is of sone consequence. Bill

ns

want

d
d

I N

SI

ut

has
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been generous to his parents, his grandparents,
and his sister, and his children. But if you
count generations, it's him and then you have to
count generations up to see what the famly
actual ly | ooks |ike.

QO hers that started nuch nore earlier in
our economc life, ones in the 1800's, there are
fam|lies who made the things that plowed the
prairie and gave us corn. Those famlies had
famly offices starting in the 1880's. The one
| ' m t hinking about forned a corporation, put all
the shares of the famly conpany in the
corporation, sonething every |awer at this table
woul d gasp at, but you have to renenber, it's
1880, they thought that was a w se idea, and we
didn't have incone taxes until 1910, so it seened
perfectly sensible to themto do it that way.

It causes |ots of problens, and the two
of them know both statutes apply to that
situation. So | have a very interesting client.
O hers, the famly wealth was there, and there is

a patriarch, sonmeone that you can point to, but
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they didn't decide to band together until the
second and third generations. So in the famly
of fice parlance, when you ask about if they use --
the first thing they usually tell you is where
they are, and they'll talk about G2, G3, G4,
It's the first, second, third generation fromthe
person they're thinking was the patriarch, and he
may have been the one who created the famly

weal th, he may not have. You can | ook at the
Rockefeller's and figure out what Senat or
Rockefell er would be conpared to his great

gr andf at her .

To the extent that you're tal king about
famly offices, you also have to sort of think of
volune, and |'mgoing to use -- it's easier to
tal k about conpass than it is anything el se.

Al nost al ways, whoever created the famly wealth
wll take care of his parents, nmaybe his
grandparents, but, of course, he's nore |ikely
than not to be married, so you have a spouse and
her famly comng into the famly office. They'll

take care of all of their siblings. So down one
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or two generations, you end up with aunts, nieces,
nephews, because everything gets popul ated north,
east, south, east and west, and then obviously
what you're doing is counting how far down.

We have one particular famly office
that didn't get fornmed until they were all at the
G 4 level, so every single person was a cousin.
They had common ancestors, but no common parents,
| nmean immedi ate parents. Sonetines the famly
office was fornmed by the patriarch and he was
there to protect his famly, so he set up trusts,
and when the children died, their part of the
weal th was made part of the famly office, and so
the thing that owns the famly office is the trust
that gave an irrevocable trust fromthe early
1900's or 1800's that gave the noney to the famly
of fice.

O hers have been forned at sort of the
far end, where professional managers have told the
famly, it's really insane for you to all invest
al one, you should invest together, you'll have

much greater buying power, and we can deal wth
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Most families don't nmanage their own noney, that
Is, the famly nenbers aren't involved. And when
you get to the third, fourth and fifth
generations, the difference is that the first

person nmay have been i mensely weal t hy personally,
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but usually by the tine you get to the third and
10 fourth generation, the difference is, they all go
11 to work sonewhere, but they have very nice

12 vacations and they m ght have a boat and a bi gger
13 house than you woul d ot herw se expect, but when
14 you |l ook at what the famly has got, we're stil
15 tal ki ng about a lot of noney. So before you were
16 trying to denographics, the group | represent is a
17 coalition that was fornmed out of the whole famly
18 office industry. There's 60 of them | couldn't
19 guess at the average assets under nmnagenent per
20 famly, but it has to be in the billions.

21 There are 2,500 famly offices in the

22 United States, and | have no way of neasuring what
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the effect is. But as we've -- okay, period.

Fam |y offices have bunped into the |Investnent
Advi sors Act routinely, and they've bunped into
your statute. And |I'mnot going to tell you about
your law, that's not ny business.

But on the Advisors Act side, we had a
| ot of rubber. You could find ways -- there was
an exception for private investnent advisors, and
we all got used to counting to 14. You coul d use
your fingers and your hands, but sonehow you had
to find a way to get to 14, and if you did, then
you would - all the things being equal, you could
rely on the private advi sor exception.

So, of course, Dodd Frank threw us out
along with private equity funds, hedge funds, and
venture capital funds by repealing Section
203(b)(3). Private -- famly offices have -- nany
of them have grown beyond a size that could have
supported counting to 14 no matter how creative
you were in doing that. So folks like the
Rockefellers and the Pitcairns have given up on

being a private famly and have started what both
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Sarah and Bob, |'msorry, Doug woul d characterize
as a busi ness, and indeed, they have forned nutual
funds, done all sorts of things, and there are
conpani es that manage assets for private famlies,
I ncl udi ng conpani es |i ke Bessener Trust, U S
Trust and Northern Trust.

So there's all sorts of ways that they
can manage their assets and work their affairs.

At the end of the day, the famly office al nost

al ways does all the tax returns, all the personal
accounting, and they may or may not have anyt hi ng
to do with the actual investnents, their role my
be limted to | ooking at private investnent

al ternatives, hedge fund prospectuses, and then
letting the famly choose, or they may have sone
advi sors who choose. There's lots of different
ways they nmanage their wealth, it all depends.

W have one famly in Florida who --
alnost all the famlies have sonme sort of core
asset, and if you think of it the way John G ady
woul d, they've got a core asset that's sone part

of the S&P 500, so the last thing they're going to

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page: 244

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

do is go out and replicate -- they're never going
to buy S&P 500 i ndex funds because they al ready
did that with the conpany that was their famly
wealth. So you tend to find themin the '50s and
' 60s being the people who were the seed capital
for Infotron or Genentech or sonething like that.
They went to sone other part of the risk factor,
right, to offset the bal ance, the S& 500 ri sk
t hey al ready had.

The point is, sonme of them outgrew
Section 203(b)(3), and I, anong others, filed
exenptive applications with the SEC under what was
then Section 202(a)(11)(f), and our argunent was
that there was no federal interest in regulating
the famly. The famly office existed solely for
the famly, it was for the benefit of the
descendents of sone conmon ancestor, and so they
were nmuch nore likely to take care of thensel ves
and take care of each other than others would be.

There was no conpel ling federal
i nterest, and | woul d have said, one of the

ancillary benefits is, you didn't have to have
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spats between brothers and sisters in federal
di strict courts where the SEC woul d show up as an
expert w tness on whether or not spitting on the
si dewal k was a breach of fiduciary duty, right. |
nmean they got rid of them and that | always
t hought was a really good thing, all the things be
equal, then at least it was in divorce court, or,
you know, orphans court or sonething. There were
at least 12 or 13 of those applications that were
processed between 1940 and the tine of Dodd Frank.
There was no ability to get an exception for
famly offices in the House bill, but there was in
the Senate, and it shows up in the initial drafts
of the Dodd Bill, as Section 409, and stayed in.
There was only one anendnent that was
made, it was on the floor of the Senate by then
Senat or Lincoln, who put in a grandfathering
provision that's conpletely incoherent and had to
have been witten on the back of an envel ope by
one constituent who didn't know what he was doi ng,
but it's there. Oherw se, everything was the

same from the begi nning.
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And the understanding fromthe begi nning
was that the SEC had no, |I'll speak for you, but
you can speak for yourself, had no interest in
regulating famly offices, and so it was one of
the fewtines when | worked on sonet hi ng where
t here was no opposition, but they did want, and
the statute passed with rul emaking to defi ne what
was a famly office, so that's what you all uded
to.

Al right, for rul enmaki ng purposes, once
you've said famly, then you've actually got to
figure out what that neans. And in our nodern
tinmes, |leaving everything else, there's a whole
| ot of social policy questions that pop up that
are not a lot of fun to deal with, and we've |
t hi nk managed to get all of that out of the
rul emaki ng, otherw se, we would have had a dispute
about what DOVA neans forever, okay.

So it's fairly standard, you bounce up
agai nst practical problens. |If the organi zing
principal is, everything is connected by bl ood,

and you're all l|ineal descendants, as soon as you
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have a non-blood relative, it gets a little harder
to explain why that's a really good idea.

So stepnothers, adopted chil dren,
step-children, gay and | esbian children, all of
the normal social problens are right there, and
once you hit any one of them it all has to depend
on |lineal descendants, you basically have a
circuit breaker, and that is difficult, okay.

So | was very grateful that fromthe
begi nni ng, the SEC staff showed real sensitivity
to that. And we processed an exenptive
application with probably the worse set of
conditions in it, factual conditions, basically in
order to give them an opportunity to handle that.
It was done deliberately on behalf of the
comunity. So it was husband and wife, they got a
di vorce, kids go wth the nom he remarries, she
conmes wWith children, the children are in their
teens, and at that point, it is very hard to
expl ain why you have to adopt them they are
step-children, they've living in the house, but in

the greater schene of things, the point is that if
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t he weal th husband takes everybody into his house,
it's pretty hard to explain why Advisors Act
policy should explain who's part of the famly and
who' s not.
And gratefully, we didn't have to have
t hat conversation, and there was only two really
rogue and random coment |etters in the conmment
file that they had to deal wth, so that was good.
But after you've figured out what the
nuclear famly is, then you have to figure out
what the rest of the famly is. So the way we
al ways proposed it was to figure out who the
person you wanted to point out was, and you can't
say it's the person who created the wealth,
because he wasn't necessarily the one that created
the famly office. But you ve always -- to the
extent that anybody here is married, you know
you' ve got another side of your famly you
I nherited on the day that you got married, so if
you follow |life down through descendants, you have
a spouse whose famly thinks she belongs in the

famly, too, so you've got to find a way to dea
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Wi th nother-in-law, sisters, brothers, all from

t he non-ancestor side of the famly, and siblings.
So it's north, south, east, west,

famlies preserve their wealth through a | ot of

different things, usually trusts, they have a | ot

of different ways to set up trusts, many famlies

support foundations. |1'll nane the one that's the

nmost obvious, the Bill and Linda Gates Foundati on,

it's not only their noney, their personal nopney,

but at this point, it's Warren Buffet's noney t hat

cones in in a segnent every single year, and that
t hey nmust spend every single year.

| "' m not saying anything isn't a public
record, so, you know, that's why | keep using
them and everybody knows them so it's easier
than trying to make up a nythical famly.

But the point is, famlies support all
sorts of foundations, sone of their own personal
foundati ons, sone are the things they feel
strongly about. Al npbst everybody, if you' ve done
your own personal estate planning, discovers that

when in all of the imaginary | awer di scussions
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about who's died, you have to nmake everybody in
the famly die in one horrific, you know,

hypot heti cal plane crash or car crash, then what
you want to do is always what the person says, and
not surprisingly, people frequently don't want
their noney just to escheat and pay off the debt
of New York State or the United States, they would
like it to go sonewhere el se, and so you often
find charities.

So one of the distinguishing features
about this is, tax exenpt institutions who are
both incone beneficiaries and remain -- but are
not clients in the sense that there is any
I nvest nent advi sory relationship between the
famly and the foundation. That's not true of
Bill and Linda Gates, but that's sonething el se
again.

And then there's al ways peopl e invest.
In the sane way that you had a discussion earlier
about subsidiaries, that's exactly what peopl e do.
| f you want to develop a strip mall, you create a

limted partnership, it has a general partner, the

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Roundt abl e Page: 251

A 0N

© 00 N O O

10
11
12
13
14
15
16
17
18
19
20
21
22

general partner is nornmally an enpl oyee of the
famly office or a nenber of the famly office,

t hat general partner decides what the limted
partnership does, the limted partnership offers
its interest to the famly, everybody -- no one
has personal liability, it's tax planning
efficient, but you | ook around and there's all
sorts of stuff, and in the old days, we used to
have to figure out how you counted that stuff

t owar ds 14.

In the | ast application that was
processed, the staff was graci ous enough to buy
until we got one nore concept, which was that it's
very hard for famly offices to keep their
enpl oyees unl ess you can offer themincentives.
And so we argued that the key enpl oyees, who were
the ones actually involved in devel opi ng the
I nvest nent advice to the extent the famly al ways
did that, ought to be allowed to co-invest with
the famly, and that was all owed.

So famly turns out to be nore

conplicated than you mght think. [It's not only
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the nuclear famly, but all the people becone part
of the famly, |ooking north, both sides of the
husband/w fe pyramd, and it's siblings, so you
get ni eces and nephews, and then down, where you

| ook south, and then all the ways in which the
noney i s invested, because the famly is actually
gi ving investnent advice in sone respect or
another to all of those things.

You asked the comment at the begi nning,
we've had the famly office rule for a couple of
weeks, we've had a nunber of neetings, we've had a
| ot of conversations about it, and |'ve been
quoted publicly to say, and | believe it to be
true, that the division is to congratul ated. They
went froma rule that, with all respect, was 100
percent unsatisfactory, or sone other nunber
hi gher than that if you can do that in math, to a
rule that was to 95 percent satisfactory.

There are things that we're still
mul i ng over, and |'ve opened the door to nore
di scussions. Now that the rul e has been adopt ed,

the rul emaking period isn't there, and we can go
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talk in away that's a little nore confortable.

But nore than anything el se, |'m going
to do a plebiscite, so we'll know anongst -- and
get information. So we'll actually know this

probl em doesn't work for 65 famlies, this problem
doesn't work for 100 famlies, this -- whatever it
Is, so |l don't want to characterize things as
didn't work, there are things that | think there
are -- | would, again, with all respect, are
probably drafting errors, where there's a singular
used and the plural nmakes nore sense, you know,
that's one thing.

There are things where parts of whole
famlies di sappeared because of the geneal ogy and
the way they defined the termancestor. W nmay
have to go after -- ask for sone sort of anendnent
to deal with that. As | said to Doug before,
there's, you know, we live in Washington, there's
88 keys on a piano, you know, we can figure out
which way to deal with each problem but it's not
over, and thankfully the comrent -- the extended

period for conpliance neans that we've got nine
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months to figure this out and there's really no
one who's going to be opposed to any of this.
We've al so, for whatever it's worth, and
just so you know, Representative Ben Sarlin and
ot hers have submtted a bill in the House, it's HR
2225, that would deal wwth famly offices, and to
cut to the chase, it would take away the SEC s
ability to define the termfamly and woul d put
instead a definition of famly that's nore |ike
what -- is patterned nore the way we did it in our
comment letter, and that's just -- | nean all
t hi ngs bei ng equal, that's what we woul d al ways
prefer your own work, and | won't even begin to
coment on the |ikelihood that sonething that
cones out of that commttee can get past in this
Congress or any Congress.
MR. WALEK: Thank you very much. |
don't think you could have been nore thorough that
that, | appreciate the tinme you took to put that
together, and | think it helps us, and it may help
the SEC, as well. And what | would ask, though,

I's that anything you plan on sharing with the SEC,
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If it's in the near future, or even in the | onger
future, please, if you would not m nd sharing that
with us, as well, so that we can take the benefit
of your know edge in this area.

M5. OLEAR. And as we continue to work
and consi der whether or not our adoption of a
famly office's exenption would be appropriate, |
know that | wll be in contact with you, if that
is all right.

MR. LYBECKER: That's fine. | actually
did that a capella, wthout witten preparation.

M5. OLEAR. We're going to have a

transcri pt.

MR. LYBECKER: | understand, that's why
| didit.

M5. OLEAR. So we appreciate that.

MR. WALEK: And so if there's anything
you need to correct, it'll be --

MR. LYBECKER: No, what | didn't want to
do is just read sonething to you, so --
MR. WALEK: Yeah, | appreciate that, we

definitely appreciate that. Next up on our agenda
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Is foreign commodity pool operators, and |'m
guessing that, Todd --

MR, GROOVE: Yes; in large part, | think
we' ve tal ked about it under the |last session,
under 4.13, in many respects, or | tried to bring
It out. The foreign private advisor exenption as
proposed by the SEC is sonething we would like to
see applied here. | nean, once again, just to
qui ckly summarize, nultiple registration,
different registration, different -- nultiple and
different reporting requirenents is what we're
trying to avoid.

W're trying to avoid it here in this
country between the CFTC and the SEC, and then, as
| alluded to in nmy initial coments, you multiply
t hat when you think that another 25 percent of the
I ndustry is in the UK, you add nore now with the
EU process out of Brussels, and Hong Kong,

Si ngapore and Australia are al so very inportant
jurisdictions in this conversation for our
| ndustry sector.

M5. OLEAR. So if | can just -- so would
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your group be confortable if we were to adopt
sonet hing that woul d be substantively identical to
what -- or at |east propose sonething that would
be substantively identical to what the SEC is
going to be operating under?

MR GROOME: | believe so, yes, in the
sense that, you know, we are not opposed to
i nformation sharing and all of that, so if we
ended up in a place where say a UK advi sor nay or
may not be registered with the SEC for business
reasons, as well as regulatory, and they do file
reports with the FSA, and they share themw th the
SEC, and the SEC shares themw th you and/ or
directly or through the FSOC treasury process,
that's the result that we envision as the
appropriate end gane.

MR, WALEK: Marc.

MR. BAUM Yeah, just one m nor point,
which is, you know, our issue, to the extent --
our understanding is the Comm ssion thinks it's
sort of with this exenption in place, they're sort

of certain system-- systemcally inportant pools
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1 that m ght be caught up under the SEC that you're

2 not seeing, and the only thing we would say is

3 that, you know, to the extent they fall outside

4 your oversight at this point, you know, we

5 reconmmend that the Conm ssion figure out, again,
6 figure out howto get -- the information is

7 sonewhere, and if it's at the SEC at this point,
8 figure out howto get it wthout taking away, you
9 know, w thout, you know, sort of craft your

10 concl usions narrowy rather than broadly.

11 MR, WALEK: Ckay. Anybody el se have

12 anything on the foreign commodity pool issue, or
13 4.13(a)(4), otherw se generally, or not generally?
14 It looks |like -- | see no red |ights com ng on,

15 and it's 2:00, so you guys did a marvel ous j ob,

16 and | appreciate everything you've provided us

17 with. W are truly working towards harnoni zati on,
18 whether you believe it or not, and whether | sound
19 like it or not, but nonetheless, | appreciate your
20 tinme and troubl e because | know this has been, you
21 know, takes sonething away from your regular work

22 day, but we are taking it seriously.
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CERTI FI CATE OF NOTARY PUBLI C
DI STRI CT OF COLUMBI A

|, Stephen K Garland, notary public in and for
the District of Colunbia, do hereby certify that
t he forgoi ng PROCEEDI NG was duly recorded and
thereafter reduced to print under ny direction;
that the witnesses were sworn to tell the truth
under penalty of perjury; that said transcript is
a true record of the testinony given by w tnesses;
that | am neither counsel for, related to, nor
enpl oyed by any of the parties to the action in
whi ch this proceeding was cal |l ed; and,
furthernore, that | amnot a relative or enployee
of any attorney or counsel enployed by the parties
hereto, nor financially or otherw se interested in
t he outcone of this action.
Notary Public, in and for the District of Col unbia

My Conmmi ssion Expires: May 31, 2014
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