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Your Sécretary has suggested that I talk to you this afternoon sbout
the proxy rules administered by the Securities and Exchenge Commission,
The entire subject of proxies is on? in which T em sure you have a keen
interests As cc:)rporate secretaries, you, along with the compeny!s lawyers:
and accountants s have most to do with the preparation of your companyst
proxy majoerials. It is a subject in which I have long had & personal
interest, both as a stockholder in various corporations and as an officer
or director, In these various capacities I have hed personal experience
with the operation of the Commissionts proxy rules. Waile I have Leen
.with the Commission only & short tine and therefore cannot hope to be en
expert in the deta.ilgd application and interpretation of the Rules, I can
speek from practical experience with their operation,

I have gathered from various souraces several of the more significemt
problems w};ich currently confront the Commission, and you as well, under
the proxy rules, It is of these problems that I should lilie to talk 'bo‘
you, in the hope that through an understending of existing difficulties,
corporations mey essist the Commission in eliminating es many of them as
is possible in connection with our plenned proxy revision program,

The Clommission's proxy powers are derived from Section 14 of the
Securities Exchange Act of 1934, which authorizes the Commission to
promulgate proxy rules end prohibits the solicitetion of proxies in
connection with securities listed on national secur:‘_.ties exchanges in
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contravention of rules prescribed by the Commissions It is important

to note that the Commission's proxy powers do not extend to unlisted
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sécurities. However, by other statutes, they now cover all securites of
registered public utility holding companies and their subsidiaries; and
securities of regi§tered investment companies, About g year ago, after
an extensive stucsly, the Commission made certain recommendations to Congress,
which if adopted, would( extend the proxy rules to companies whose size and
dispersion of ownership, in the Commission'!s opinion, maeke the application
of the proxy rules _highly desirable in the interest of the security holders
of those companies, No action has been taken on this recommended legislation.
Te reasons which promp'bed\ the decision of Congress in 1634 to give
the Commission proxy powers are fairly obvious, The stockholder is the
omer of the enterprise - his money has financed it and his investment is
et riskes The large corpor_'ation has come to be an important characteris?:ic
of Americen economic life, It represents e huge aggregation of capital,
derived for the most part.from the individua} investments of many thoue
sends-of security holders, It is impossible, as & practicel matter, for
stockholders because of their nuiber end wide dispersion’over the country
to direct the operation of the corporation. Acgordingly, the stockholders
have delegated to the directors and to the officers the task of manage-
ment, which includes the formulation of policy and the direction of
operations of the business, but have retained the auth?ri’cy to make many
importent decisions, such as the election of directors, authorization
of seourities; and the determination of certain other corporate matters.

Here again, because of the impracticebility of heving all stockholders

meet in person to meke these decisions, machinery had to be oreated which
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would permit each to express his individuzl preference. The proxy has
been developed as a device for securing this expression of the stock-
hoider's will, When the proxy is misunderstood by the shareholder, or
is abused by the management, this purpose is frustrated.

The proxy powers which Congress has given the Commission, and
Regulation X~14 which the Commission has promulgated pursuant to that
crant of power, are both predicated on the idea that management is a
stewardship which must be directed by the informed judgment of the
owners of the enterprise, In accordance with the basic philosophy of
full disclosure which underlies all the Securities Acts, the proxy rules
are designed to assufe that the vote of stockholders on corporate matters
is based on adequate and truthful information, One must always appraise
the proxy rules and their operation with that in mind., You and I know
from experience that it is difficult, if not at times impossible, to in-
form shareholders fully, but all data and information available and rele-
vant must be made available to them.

Over the years, the Commission has gathered experience with the opera-
tion of the proxy rules. In the light of that experience, several
changes have from time to time been made in the rules. Initially, the
rules were 1i£t1e more than a prohibition against falsehood. Experi=-
ence with this type of rule showed that it was inadequate, Directors
were voted on without a disclosure of their names - an experience, I
might say, which 1 have had myself as a shareholder in certain corpora-
tions. Important corporate action was proposed on the basis of sketchy

information or none at all., In 1938 the rules were revised, and for the
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first time affirmative, gpecifiec disclosure was required for the general
run of corporate action requiring votes, After working with these rules
for several years, clarifying and simplifying rcvisions werc made in
1940, At that time he 10 day yule was adopted, requiring the advance
filing with the Commission of the soliciting materials.

The last major changes in Rule X-14 were adopted in 1942, In
that version, many important changes were made, including the adoption
of the specific requirement that stockholders! proposals be set forth
in the manégement's soliciting material., We have now had several years!
experience'with the present rules. In the main, this experience has
been satisfactory. Much of the criticism that was heard when the rules
were being considered has proven‘unfounded. On the other hand some
problems have come up which suggest the desirability of revising the
present rules, Your suggestions din this connection will not only be
appreciated, but are solicited.

A source of great discontent with the proxy rules is in the require~
ments for disclosure of compensation, Prior to the 1942 rcvisions if a
nominee for director received one of the three highest aggregatc rcmun-
ecrations paid by the company or any subsidiary to any officer, director
or cmployee, that compensation had to be stated in the proxy statoment.
In addition a statement was required of the aggregate rcmuncration
paid during the year to directors, officers and others in a management

scapacity. It soon became apparent to the Commission that its reéuircment
did not obtain a sufficient disclosure of the individual salaries of the
policy making officials of the corporation. In letters to the Commission,

stockholders had evidenced a great interest in this type of disclosure.
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BecéuSg of this, the Comsission in 1942 adopied the present rule, In this
‘revision, requirements were added for information as to compensation of
of{icers and others-earning over 420,000 per annum, and as to the compen-
sation of individual directors and nominees. It has been urged by many
comdanies that the coverage of the rule is too broad. For example, it re-
quires cdisclosure of payments to many minor executives and non-policy making
officers, salesmen and independenti cortractors, such as tool desirners, ar-
chitects, attorneys, accountants, advertising agencies and investment bank-
ers. 'it may be doubted in many cases that a useful purpose is served by
such disclosure and, in addition, there may be considerable merit to the
ar-ument that in many cases disclosure of the disparity in remuneration paid
to vorious minor executives gives rise to serious intra-corporate personnel
problems, This entire matter will be reexamined, and I am iniorred that our
sta’f is preparing to recommend some change in the requirements to‘eliminate
the necessity of disclosing information not material to stockholders, In
this connection it may be of interest to note that in the revision of our
basic Securities Act registration Form S-1, adopted on January 15, 1947,
disciosure is required only of (1) the remuneration paid to each director,
executive officexy or stockholder cvming more than 10% of the stock of the
registrant, who receives in excess of $20,000 or 1% of the total assets of

the rogistrant, whichever is smaller and (2) the aggregate paid to all direc-

tors and officers.
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Some criticism continues of the rule requiring the inclusion of 100
word statements on behalf of stockholder proposals in the management
soliciting materialsl. This requirement is in addition to the require-
ments for circularizing of stockholder proposals and for making avail-
able facilities for mailing stockholder soliciting materiale It is my
view that the 100 word statement requirement is proper; for it does no
more than add a privilege ‘of explaining the stockholder's position if the
management proposes to vote against it, It was widely charged when this
new requirement was adopted that it would provide a "field day for craclf—
pots", xperience has proved that these claims were entirely unfounded,
! e have found that for the most part stockholder vproposals are
thoroughly pertinent to corporate activities and proper steps for stocke
holder ac’oion.. In many cases they have been proposals already adopted
by other companiess They have related to such matters as the place of
holding meetings, the institution of bonus plans, the expansion of in-
formational repo'r'bs to stockholders, and the election of independent
auditers. In the four years of operation of the proxy rules from 1943
to the close of the year 1946, managements have filed 6,204 proxy state=
ments and during that period there were only 153 one }_mndred word state-
ments permitted by the Rule, or slightly more than 2%{

Another difficulty noted in our present rules relates to follow-up
materialse¢ Such material need not be filed in advance of mailing but
mst be se;lt to the Commission only when it is mailed to stockholders.;
As a consequence, we find that in the heat of a close contest these
soliciting proxics frequently go beyond the limits of excusable partisan
comment into the realm of misstatcments. The advantages derived from the
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. Commission's review of the original material are lost in the i‘lood‘ of
misleading unreviewed follow-up material, The Commission is also placed
in the position of having to apply for a court injunction to seeure a
postponement of the meeting and correction of the material in question.
This remedy is an cxtreme once A better method would be an srrangement
for advance perusal, a practicc many now use informally,

As you know, all registration statements filed vwith the Commission
under all the Acts which it administers are public from the moment of
fikinge This is also true of proxy filings under the Public Utility
Holding Company Act, but at the present time it is not the practicc as
to other proxy soliciting material. Comment received from intcrested
persons during the examining period as to material omissions or misstatew-
ments has been so helpful in other instances that it may be that a change
in the rules making proxy soliciting material public during the 10 day
advance filing should bc adopted, with resultant benefit to the Come
mission and to all conccrneds

I want to mention onc morc situation which requires the special
consideration of those who preparc proxy materials, Item 5 (1) (4)
requires thc disclosurc of all obligations of a director or officer to
the corporation. Under Scction 16 (b), a director who makes short term
tradcs in the stocks of the company is liable for his vrofits. Not
infrequently such a profit is rcalized by a director or an officer withe
out his aprrcciating that under the law such profit inures to the
benefit of the corporation and that the liability to the corporation
mist be discloscd in the proxy statement, Our cxperience has been that
when we discover from our rocords that such a situation cxists and call

it to the attention of the company, the profit is usually turned over to
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-tﬁg company by the director or officcr, Under such circumstonces dise
closurc in thc proxy statement is not required,

As I have indicated, the basic requircment of the proxy rules is
that the soliqitation of the proxy shall be accompanied by a proxy statce
ment designed to inférm the stockholder of the material facts necessary
for the exercise of prudcht Judgments The proxy itself is viewed by us
as a sort of ballot. As a result of the Rules, the stockholder is given
a placc to vote for or against cach proposals A forward step has thus
been taken in the dircction of giving rcality in the ficld of corporate
affairs to the fundal;lcntal denocratic principle of the right to vote.
The proxy is no longer a one way ballot, where.the only choice is hetwicen
voting "yes" or not voiting at all, t in senme instances, we find the
proxy has come to resemblc a sample ballot of a politic:.}l party, rather
than a straight ballot. Various dcvices arc uscd to attract the stock=
holderts "X" into the desired box - oversized boxcs, colored type, arrows
and cxplanatory material. These methods segm highly objcctionables The
argﬁing sl;muld have been done in the proxy statcment, The proxy itsclf
should simply fegister the stockholder!s votc, it should noit contain
argumentative material,

In our reviow of the proxy rules we will also give consideration to
such matters as the solicitation of proxics for stock held in strect
namcs, the activitics of professional solicitors, provlcems arising in
proxy contests, dupics of issuers to send out opposition naterial pur-~
suant to Rule X-14A-6, what constitutcs new as contrasted to follow-up
material , the meaning of "interest in any mattor to be acted upon" as

. ine T
used in Ttem 4 (b), what constitutes an arrangement or understanding for
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/the election of any pcrson as a director; the definition of a material
transaction by a dircctor under Item 5 (H), what constitute "rclated
matters" not requiring scparatc boxes in the prexy forx:;; and other items
of less general intercest,

I have tricd ;tO give you somc of the highlights of thc problems which
arise under the proxy rules, As I am not an cxpoert in the application of
the Rules, I hesitate to answer any specific questions concerning them.
However , L would be intercsted in hearing your vicws on the subjceet, and
T have here with me I, Edward T. McCormick, of the Cormission's staff;
who will cndcavor to answer some of your qucstionse I want to caution
you, though, that ncither of us is precparcd to give any interpretetive
opinions "off the cuff'.

In closing I want to say that we of thc Commission belicve that the
staff and the Commission itsclf should do all in its power to simplify
and accelerate all corporatc cleerances with the Cormission. You may
be sure that I shall have that in mind at all tincse

It has been a plecasure to appcar before you at your first annual
mecting. Your organization can perform an important function in Apecrican

corporate affairs, and I wish you cvery success.
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