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M $ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY '-
‘o.‘wo“f . REGION IV . :

345 COURTLAND STREET
ATLANT.A. GEORGIA 30365 2
FEB 3 1386
REF: 4WD-ER
- Cammander

Atlantic Division .
Naval Facilities Engineering Command
Norfolk, Virginia. 23511- 6287 s

Attention: J. R. Bailey, P.E. =
Envirormental Quality Branch

Dear Sir:

On November 1, 1985, Messrs. Mathis and Holdaway of this Agency met with
Facilities Engineering Staff at MCB Camp Le Jeune to review activities and
progress in assessment of past waste disposal practices through the NACIP
program. During the course of discussion, the subject of ground water '
quality, and particularly the quality of the water obtained from wells in
the Hadnot Point Area of Camp Le Jeune, was reviewed at same length. '

Both Messrs. Holdaway and Mathis became aware that there was evidence,
fram sampling as early as 1983 or 1984, of diffuse contamination of the
ground water with unspecified organic substances, and that as a result of
detection of unspecified volatile organic campounds in raw potable water
samples certain potable wells at Hadnot Point were taken out of service.
In consideration of the fact that the major portion of the resident
population of Camp Le Jeune, is dependent on the Hadnot Point-well field
as its potable water supply, the parties in the meeting agreed that any
‘potential contamination of this resource should be investigated as
expeditiously as practical. It was also established that there was no
contamination detected in treated potable water distributed at Camp Le
Jeune, however the extent and sensitivity of analytic procedures for
specific organic substances was not fully discussed.

the 129 priority pollutants (CFR261 Appendix 8), and that the same analysis
should be performed on raw water fram all potable wells to insure that

‘If these data are now available, please furnish us a copy. If these data
have not been published yet, we would appreciate a brief description of =
what substances were analyzed, what substances were de ¢ and when .
the data will be available. i :
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This Agency is concerned that a potent1a1 for human exposure to hazardous
substances and hazardous wastes via the Camp Le Jeune water supply may s
exist due to the presence of such materials in ground water in the general
vicinity of the potable well field. The existance of such a potential '
exposure would warrent consideration of this area for inclusion on the
National Priority List, with an attendant increase in the expediency

of investigation and remediation.

We appreciate your assistance in obtaining these data in order that this
potentially significant 'problem may be addressed.

If you have any questions, please do not he51tate to contact me at
(404) 347-3776 or FTS 257-3776.

Sincerely,

(ke & Home—

\
Arthur G. Linton, P.E.
Regional Federal Facilities Coordinator |
Environmental Assessment Branch : |
Office of Policy and Management ‘

cc: Camander, MCS Camp Le Jeune
Lee Herwig
Paul Hubbell, Navy Department, Washlngton, DC

o nppene






James G. Martin, Governor William L. Meyer
William W. Cobey, Jr., Secretary

State of North Carolina
Department of Environment, Health, and Natural Resources

Division of Solid Waste Management
P.O. Box 27687 - Raleigh, North Carolina 27611-7687

1 May 1991

Laurie A. Boucher
Atlantic Division Naval Facilities
Engineering Command

Code 1822

Norfolk, Virginia 23511-6287

Subject:

Camp LeJeune
State Regulations

Dear Ms. Boucher:

As requested, you will find enclosed copies of the following documents:

L

2.

15ANCAC2B.0100-Procedure for Assignment of Water Quality Standards.

15ANCAC2B.0200-Classifications and Water Quality Standards Applicable to
Surface Waters of North Carolina. :

- 15ANCAC2B.0400-Effluent Limitations.

15ANCAC2B.0500-Surface Water Monitoring: Reporting.

1SNCAC2C.0100-Criteria and Standards Applicable to Water Supply and
Certain Other Types of Wells. :

ISANCACZD-Air Pollution Control Requirements.
15SANCAC2H-Procedures for Permits, Approvals.
1SANCAC2H.0600-Air Quality Permits.

Director
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M- ) UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
74, .,.0‘4‘5 REGION IV
345 COURTLAND STREET. N.E.
APR 1 4 1332 ATLANTA. GEORGIA 30365

4WD-RCRA/FF

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Byron Brant
Department of the Navy - Atlantic Division
Naval Facilities Engineering Command

Code 1822
Norfolk, Virginia 23511-6287

RE: Marine Corps Base Camp Lejuene NPL Site
Jacksonville, North Carolina

Dear Mr. Brant:

This letter is in response to Mr. P. A. Rakowski’s letter dated
April 6, 1992 in reference to the treatment of TCE contaminated

groundwater from the Hadnot Point shallow aquifer. ;

I have consulted with our RCRA experts and offer the following
position on this issue. If the wastewater enters a surface
impoundment at any time in the treatment process the RCRA

regulations would apply a "Applicable or Relevant and
Appropriate" (ARARs) that must be met by the treatment process.

Section 121(e) of CERCLA states:

Permits and Enforcement. (1) No Federal, State, or local
permit shall be required for the portion of any removal or
remedial action conducted entirely onsite, where such
remedial action is selected and carried out in compliance

with this section.

It will be necessary to meet the substantive technical
requirements of CFR 264.

If you have any questions or comments, please call me at (404)
347-3016.

Sincerely,

Ik chelle- At |

Michelle M. Glenn
Senior Project Manager

cc: Jack Butler, NCDEHNR
George Radford, MCB Camp Lejeune

Printed on Recy e Paper
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ENVIRONMENTAL PROTECTION AGENCY
40 CFR Part 300

The National Priorities List for Uncontrolled Hazardous wWaste Sites
= Listing Policy for Federal Facilities

AGENCY: Environmental Protection Agency

ACTION: Notice of Policy Statement

SUMMARY: The Environmental Protection Agency ("EPA") is announcing
a policy relating to the National o0i1l and Hazardous Substances
Contingency Plan ("NCP"), 40 CFR Part 300, which was promulgated
pursuant to section 105 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 ("CERCLA")
(amended by the Superfund Amendments and Reauthorization Act of
1986 ("SARA")) and Executive Order 12580 (52 FR 2923, January 29,
1987). CERCLA requires that the NCP include a list of national
priorities among the known releases or threatened releases of
hazardous substances, pollutants, or contaminants throughout the
United States, and that the list be revised at least annually. The
National Priorities List ("NPL"), initially promulgated as
Appendix B of the NCP on September 8, 1983 (48 FR 40658),
constitutcs this 1list. »

This notice describes a pollcy for placing on the NPL sites
located on Federally-owned or -operated facilities that meet the
NPL eligibility criteria set out in the NCP, even if the Federal
facility is Aiso subject to the corrective action authorities of
Subtitle C of the Resource Conservation and Recovery Act ("RCRA") .
EPA had requested public comment on this policy on May 13, 1987 (52
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FR 17991); comments received are contained in the Headquarters

Superfund Public Docket. Elsewhere in today's Federal Register is
a rule adding Federal facility sites to the NPL in conformance with

this policy.
EFFECTIVE DATE: This policy is effective immediately.

ADDRESSES: The Headquarters Superfund Pyblic Docket is located at
the U.S. Environmental Protection Agency, 401 M Street, sw,
Washington, DC 20460. It is available for viewing "by appointment
only" from 9:00 a.m. to 4:00 p.m., Monday through Friday, excluding
Federal holidays. Telephone 202/382-3046. .

( FOR FURTHER INFORMATION CONTACT: Joseph Kruger, Hazardous Site

% Evaluation Division, Office of Emergency and Remedial Rcsﬁonse (0S-
230), U.S. Environmental Protection Agency, 401 M Street, Sw,
Washington, DC 20460, or the Superfund Hotline, phone (800)
424-9346 (or 382-3000 in the Washington, DcC, metropolitan area).

SUPPLENENTARY INFORMATION:
Table of Contents

I. Introduction :
II. Development of the Policy for Listing Federal Facility Sites

IIX. Coordination of Response Authorities at Federal Facility
- Sites on the NPL
IV. Response to Public Comments
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I. Introduction -

In 1980, Congress enacted the COmprehensive Environmental
Response, Compensation, and Liability Act, 42 u.s. C. Sections
9601-9657 (CERCLA or "the Act"), in response to the dangers of
uncontrolled or abandoned hazardous waste sites. CERCLA was
amended in 1986 by the Superfund Amendments and Reauthorization Act
("SARA"), Public Law No. 99-499, 100 Stat. 1613 et seqg. To
implement CERCLA, the Environmental Protocfion Agency ("EPA" or
“the Agency") Promulgated the revised National 0il and Hazardous
Substances Contingency Plan ("NCP"), 40 CFR Part 300, on July 16,
1982 (47 FR 31180), pursuant to CERCLA section 105 and Executive
Order 12316 (46 FR 42237, August 20, 1981). The NCP, further
revised by EPA on September 16, 1985 (50 FR 37624) and November 20,
1985 (50 FR 47912), sets forth guidelines and procedures needed to
respond under CERCLA to releases and threatened releases of
hazardous substances, pollutants, or contaminants. 1In response to
SARA, EPA proposed revisions to the NCP on December 21, 1988 (53 FR
51394).
| Section 105(a) (8) (A) of CERCLA, as amended by SARA, requires
that the ﬁCP include criteria for "determining priorities among
releases or threatened releases throughout the United States for
the purpose of taking remedial action and, to the extent
practicable taking into account the potential urgency of such
action, for the purpose of taking removal action." Removal action

involves cleanup or other actions that are taken in response to
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releases or threats of releases on a short-term or temporary basis
(CERCLA socticﬂ 101(23)). Remedjal action tends to be long-term in
nature and involves response actions which are consistent with a
permanent remedy for a release (CERCLA section 101(24)). Criteria
for determining priorities for possible remedial actions under
CERCLA are included in the Hazard Ranking System ("HRS"), which EPA
promulgated as Appendix A of the NCP (47 FR 31219, July 16, 1982).1

Section 105(a) (8) (B) of CERCLA, as amended by SARA, requires
that the statutory criteria Provided by the HRS be used to prepare
a list of national priorities among the known releases or
threatened releases of hazardous substances, pollutants, or
contaminants throughout the United States. The 1list, which is -
Appendix B of the NCP, is the National Priorities List ("NPL").
Section 105(a) (8) (B) also requires that the NPL be revised at least
annually.

A site can undergo CERCLA-financed rduedial action only after
it is placed on the final NPL as provided in the NCP at 40 CFR
-300.66(c) (2) and 300.68(a). Although Federal facility sites are
eligible for the NPL pursuant to the NCP at 40 CFR 300.66(c) (2),
section 111(e) (3) of CERCLA, as amended by SARA, limits the
expendituf‘ of Superfund monies’ at Federally-owned facilities.
Federal facility sites also are subject to the requirements of
CERCLA section 120, added by SARA.

1 Epa pProposed major revisions to the HRS on December 23, 1988
(53 FR 51962); however, the current HRS applies to the listing of
sites on the NPL until the revised HRS is finalized and takes
effect. CERCLA section 105(¢c) (1) .
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This notice announces the Agency's policy of including on the
NPL Federal facility gites that meet the eligibility requirements
(e.g., an HRS score of 28.50),.oven if such facilities are also
subject to the corrective action authorities of Subtitle C of the
Resource Conservation and Recovery act ("RCRA"), 42 U.S.C. 6901~
6991(i). Elsewhere in today's Federal Register EPA is adding
Federal facility sites to the NPL in conformance with this pPolicy.
II. Development of the Policy for Listing Pederal Facility sites

CERCLA section 105(a) (8) (B) directs EPA to list pPriority sites
"among" the known releases or threatened releases of hazardous
substances, Pollutants, or contaminants, and section 105 (a) (8) (A)
directs EPA to consider certain eénumerated and "other appropriate"
factors in doing so. Thus, as a matter of Policy, EPA has the
discretion not to use CERCLA to respond to certain types of
releases.

When the initiai NPL was prbnulgatcd (48 FR 40662, sgptember 8,
1983), the Agency announced certain listing policies relating to
 sites that might qualify for the NPL. One of these policies was
that RCRA land disposal units that received hazardous waste after
July 26, 1982 (the effective date of the RCRA land disposal
requlatioho) would generally not be included on the NpL. On April
10, 1985 (S0 FR 14117), the Ageﬁcy announced that it wvas
considering revisions to that policy based upon new authorities of
the Hazardous and Solid waste Anendments of 1984 ("HSWA") that

allow the Agency to require corrective action at solid waste







. an inability to finance a Cleanup as
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management units of RCRA facilities in addition to regulated
hazardous waste management unjts.

On June 10, 19g¢ (51 FR 21057), Epa announced several

Components of a final Policy for placin

g RCRA-regulated sites on
the NPL,

but made clear that the Policy applied only to non-Federal

sites. The Policy stated that the listing of non-Federal Sites

with releases that can be addressed

under the cxpanded.RCRA
Subtitle

C corrective action authorities generally would be

deferred. However, Certain RCRA sites at which Subtitle Cc

Corrective action authorities are available would generally be

iistcd if they had an HRS score of 28.s0 Or greater and met at

least one of the following criteria:

<) Facilities owned by persons who have demonstrated

evidenced by
their invocation of the bankruptcy laws.

o Facilities that have lost authorization to
operate, and for which there are additional

indications that the owner Or operator will be
unwilling to undertake corrective action.

o Sites, analyzed on a case-by-case basis, whose
owners or operators have a clear history of
unwillingness to undertake corrective action.?

On June 10, 1986 (51 FrR 21059), EPA stated that it would

consider at a later date whether this revised policy for deferring

non-Federal RCRA-regulated sites from the NPL should apply to

Federal facilities.

2 on August 9, 1988, (53 FR 30002/30005), Epa published
additional information on Agency policy concerning criteria to

determine if an owner or operator is unwilling or unable to
undertake corrective action.
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On October 17, 1986, SARA took effect, adding a new section 120
to CERCLA devoted exclusively to Federal facilities. Section 120
explains the applicability of CERCLA to the Federal Government, and

facility sites should be included in a special docket, evaluated,
Placed on the NPL (if HRs scores so warrant), and addressed
Pursuant to an Interagency Agreement with EPA.

As part of its deliberations on a Federal facilities listing
policy, EPA considered pertinent sections of SARA ang the proposed
policy concerning RCRA corrective action at Federal facilities with
RCRA-reqgulated hazardous ggste management units (51 FR 7722, Hargh
5, 1986). Specifically, that Policy stated that:

o RCRA Section 3004 (u) subjects Federal facilities

to corrective action requirements to the same
extent as Privately-owned or -operated raciliticq.

© The definition of a Federal facility boundary is

equivalent to the Property-wide definition of
facility at Privately-owned or -operated
facilities.

The Agency determined that the great majority of Federal
facility sites that could be Placed on the NPL have RCRA-requlated
hazardous waste management units within the Federal facility
Property boundaries, subjecting.thcn to RCRA corrective action
authorities. Therefore, application to Federal facilities of the
March S5, 1986 boundary Policy and the June 10, 1986 RCRA deferral
Policy would result in placing very few Federal facility sites on
the ﬁPL. However, CERCLA and its legislative history indicate that
Congress Clearly intended that Federal facility iitcs generally be

Placed on the NPL and addressed under the Process set out in CERcCrA
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section 120(e). Thus, Epa concluded that the RCRA deferral policy
applicable to brivate sites n{qht not be appropriate for Federal
facilities. on May 13, 1987 (52 FR 17991), the Agency announced
that it was considering adopting a policy for listing Federal
facility sites that are eligible for the NPL, even if they are also
subject to the corrective action authorities of subtitle C of RCRA;
Public comment was Specifically requested on this approach.
Congress' intent that Federal facility sites should be on the
NPL,.cven if RCRA corrective action authorities apply, is
evidenced by the nature of the comprehensive system of site
identification and Q;;luation set up by CERCLA section 120, added
by SARA. First, in section 120(c), EPA is required to establigh.a
"Federal Agency Hazardous Waste Compliance Docket, " basodlon
information submitted under sections 103 and 120(b) of CERCLA, and
sections 3016, 3005, and 3010 of Rcra.3 Thus, the docket is based
heavily on information Provided by Federal facilities that are
subject to RCRA. 1If Congress had intended that Federal facilities
subject to RCRA authorities should not also be examined under the
Fédoral facility provisions of CERCLA, then the legislators would

' not have directed EPA to develop a docket of facilities (for

3 Section 3016 of RCRA provides for the inventory of Federal
sites where RCRA hazardous waste "is stored, treated, or disposed
of or has been disposed of at any time"; section 3005 of RCRA
requires the filing of information necessary for the issuance of
permits (or the obtaining of interim status) to treat, store, or
dispose of hazardous waste under RCRA; and RCRA section 3010
requires notifications that a RCRA hazardous waste is being
generated, transported, treated, stored, or disposed of.
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evaluation under CERcra) composed largely of Federal facilitijes
subject to chi. -

Second, the Agency is also directed, in CERCLA section 120(q),
to "take Steps to assure that a preliminary assessment is

conducted %." and where appropriate,

to include such facilities on the NPL if the facility meets "the

releases."” (EPA does apply the CERCLA section 105 criteria -- the
Hazard Ranking System (HRS) == to Federal, as well as privatg,
sites.) Here again, ir Congress had intended that Federal
facilities subject to RCRA authorities hqt be placed on the NPL,
then the legislatbrs would not have required EPA to evaluate for
the NPL all Federal facilities in the docket -- the large majority
of which are subject to RCRA authorities.

Third, Congress set up the Intoraqency Agreement (IAG) process
(CERCLA section 120(0)(2)-(4)) to evaluate the need for cleanups of
Federal facility sites. If all Federal facility sites subject to
RCRA Subtitle C were deferred from 113t1n§ and attention under
CERCLA, few Federal sites would come within the IAG process,
contrary to Congressional intent.

Rather, Congress intended that Epa list, and evaluate in the
IAG process, all Federal facility sites that are eligible for the
NPL, including those facilities subject to RCRA Subtitle c
authorities. as Senator Robert T. Stafford stated during the floor
debate on section 120 of SARra (subsequently section 120 of CERCLA) :
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(T)he amendments require a comprehensijve nationwide
effort to identify and assess all Federal hazardous
waste sites that warrant attention. 3132 Cong. Rec. §
14902 (daily ed., October 3, 1986) (emphasis added) .

EPA has long eéxpressed the view that Placing Federal facility

sites on the NPL Serves an important informational

function and
helps to set Priorities

and focus cleanup efforts on those Federal
sites that present the most serious problenms (50 FR 47
20, 1985).

931, November

EPA believes that today's decision not to apply the
NPL/RCRA policy (for non-Federal

June 1986

sites) to Federal facilities is
consistent with section 120(a) (2) of CERCLA,

"all guidelines,

which provides that
rules, regulations and criteria which are
applicable to ... inclusion on the

National Priorities List, or
applicable to remedial

actions ... shall also be applicable to

(Federal facilities]." gGiven Congressional intent that Federal

facility sites should be included on the NPL, EPA interprets

section 120(a)(2) to mean that the criteria to 1list sites should

not be more exclusionary than the criteria to 1list non-Federal

sites on the NPL. aAs discussed in the May 13, 1987, notice on the

policy (52 FR 17992-3), most Federal facilities include RCRA-

almost all
waste contamination areas within facility boundaries are subject to
RCRA corrective action authorities; in

regulated hazardous waste management units and thus,

addition, key exclusions in

the non-Federal RCRA deferral Policy are not applicable to Federal

facilities. Thus, if the hon-rcdoral RCRA deferral policy were
applied to Federal sites, very few Federal sites would be listed.

BT e . e
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Congress' intent that the Federal agencies comply with the same

baseline of requirements applicable to private sites, the section
does not require that all policies and requirements applicable to
Private and Federal facility sites be identical. Indeed, Congress

Federal facilities in a2 manner different from, or in addition to,
those applicaple to private sites, e.g., the Preparation of a
separate Federal Agency Hazardous Waste Compliance Docket (section
120(c)): the notification required before Federal agencies may
transfer Property (section 120(h)):; and the entire process for
signing Interagency Agreements at Federal facility sites (section
120(e) (2)=(4)). '
Just as Congress recognized that there are unique aspects of
Federal facilities requiring additional Or special attention in the
contexts just named, special attention is also required in deciding
what listing/deferral polic; should apply'fo Federal versus private
sites. EPA's opinion is that significant differences inherent in
the rules to which Federal facility sites and private sites are
subject under CERCLA and the NPL dictate that different listing and
deferral policies should be craftcd for each class of facilities.
For private sites, the only legal significance of NPL listing
is that the site becomes eligible for Fund-financed remedial
action, as provided in the NCP at 40 cFRr 300.66(c) (2) and
300.68(&)(1)‘(renova1 actions and enforcement actions can be taken

at private sites regardless of NPL status). Indeed, EPA recently
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Suggested in the Preamble to Proposed revisions to the

12

NCP (53 FR

51416, December > & 1988) thag‘it may be appropriate to view the

non-Federal NPL "as a list for informing the public of hazardous

waste sites that appear to warrant «++ remedial action through
CERCLA funding alone." This relationship between the
availability of Fund monijes
|
|
|
:

NPL and the

(at private sites) is a Central factor

behind EPaA's deferral Policies. EPA has concluded that by

deferring to other statutes like RCRA, "a maximum number of

Potentially hazardous waste sites can be addressed and EPA can

direct its CERCLA efforts (and Fund monies, if necessary) to those

sites where remedial action cannot be achieved by other means" (53

FR 51415, December 21, 1988). However, this goal of maximizing the

use of limited Fund monies does not apply to Federal facility

Federal facility sites on the NPL are not eligible for Fund-
financed remedial actions (except in the very limited cases
described in CERCLA section 1li(e)(3)), pursuant to the NCP at 40
CFR 300.66(c) (2). Thus, the deferral of Federal facility sites
from the NPL would not result in significant economies to the Fund,
although it could do harm to the informational and management goals
of including Federal facility sites on the NPL, as well as
Congressional intent. Although the Agency might have decided to
defer Federal facility sites subject to RCRA based on a desire to
avoi& duplicaéion in remedial actions (another of the purposes
behind RCRA deferral for private sites), EPA has concluded ‘that
this goal may be accomplished-satisfactorily for Federal facilities
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through the Process, sget out in CERcrA section 120(0)(2)-(0)(4), of
developinq conérehensivo IAGI.: As discussed in detail below, Epa
will attcnpt_to Use the IAG process to achieve efficient,
comprehensive Solutions to site Problems, and where aﬁpropriate, to
divide responsibilities for Cleanup among the various applicable
authorities.

Finally, the deferral of Federal facility sites to RCRA-
authorized States, in ljeu of evaluatijon under the IaAG Process,
may be inconsistent with the intent of czﬁcna section 120(g), which
Provides that "no authority vested in the [EPa) Administrator under
this section (120] may be transferred" to any person. 42 u.s.c..
9620(qg). '

III. Coordination of Response Authorities at Pederal
Facility Sites on the NPL

EPA recognizes that when it takes action under CERCLA to
address a facility that ig also subject to RCRA aufhorities, there
is some risk of overlap or even coﬁtIict. Such conflict situations
are not a problem where EPA is responsible for carrying out the
requirements of both RCRA and CERCLA (lincq any jurisdictional
-overlaps can be managed within EPA). However, an overlap of
authority may yield diiagroemen;s as to how a site should be
Cleaned up where a4 State has been authorized to carry out all or

Part of the RCRA broqran.‘

4 Epa recognizes that many States have hazardous waste laws
independent of that upon which the State's authorized RCRA program
may be based. Although this Policy statement focuses Primarily on
the mechanism for applying RCRa (by EPA or authorized States) to
Federal facilities on the NPL, the same analysis would apply to
NON-RCRA State laws that Potentially overlap with CERcLA response
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However, thisg Potential overlap between RCRA and CERCLA Cleanup
authorities is.the result of Qdngressional design, not site
listings. Epa heither intends nor believes that Site listings
themselves Create a conflict between CERcraA and RCRA (or State
law); rather, any conflict stems from the overlap of the
corrective action authorities of the two statutes. The overlap
exists whenever Epa takes CERCLA action at a site that has
regulated hazardous waste management units Subject to a State's
RCRA program or other sState law. EPA can take such CERCLA actions
at sites pnot on the NPL as well as at sites on the NPL.5 (such
conflicts may also occur at private sites ag well as at Federal _
facility sites.) There may also be cases where the applicability
of both RCRA and CERCLA authorities at NpL sites does DOt create a
conflict--for eéxample, where the RCRA hazardous waste management
units are not included within the area to be addressed under
CERCLA, or where the release ig eéxempt from action under RCRA.
Thus, conflict between RCRA and CERCLA corrective actions can occur
at virtually'any point in the Process or not at alj.

How RCRA authorities are affected (if at all) when CERCLA also
applies to a site is a matter that varies greatly, depending upon
the facti of the site. 1In lonc'cas.s, the NPL site is physicaily
distinct from the RCRA-regulated hazardous waste Banagement units,

authorities.

5 Removal actions, as well as remedial acfions ordered under
section 106 of CERCLA, may be taken at non-NPL sites. See 40 CFR
300.66(c)(2) and 300.68(8)(1).
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under RCRA, while at the same time a8 cleanup action ig Proceeding
at another area of the PEOPerty under CERCLA, without the risk ot
inconsistency Or duplication of response action, In other cases,
the releases or contaminant Plumes may overlap, such that a
comprehensive solution under One statute may be the most efficient
and desirable solution. The questions of which authority should
control, and of how to avoid Potential duplication or
inconsistency, are often inplenentiticn issues, to be resolved in
light of the facts of the case and after consultation between EpPa
and the concerned State.

EPA's belief is that in most situations, it is appropriate to
address sites comprehensively under CERCLA, pursuant to an
enforceable agreement (i.e., an 1aAC under CERCLA section 120),
signed by the Federal facility, EPA, and, where pPossible, the
State. In some circunstanco, it may be appropriate under an IAG to
divide rcspon;ibilitics, focusing CERcrA activity only on certain
prescribcd units, leaving the Cleanup of other units under the

 direct control of RCRa authorities, Such as where the RCRA-

CERCLA acftvitics. Alternatively, the IAG can Prescribe divisions
of responsibility, such as stating that CERcra will address ground
water contamination while RCRA will address the closure of
rcculatcd hazardous waste management units. Anyﬁd;cgggpcncntcwin,
the implementation of thcﬁIAG?UQ@EQQQCJ!CCOIVOd4b2§tho.clqnnto;y,
parties under the dispute rocolutionftcrlc of the IAG.
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Of course, there may be cases where a RCRA-authorjized State
declines to join the IAG process, or agreement on the terms of an
IAG cannot be achieved. For instance, state officials may decide
that the Proper closure of a landfill should be accomplished
through eéxcavation, while CERcra officials may determine that the
Same area should be managed differently as part of a comprehensive
CERCLA action at the site. Although EPA wil) try to resolve any
Such conflicts and achieve agreement with the State in the 1AG
Process, there may be cases where the conflicting views of EPA and
the State concerning corrective action cannot be resolved.

CERCLA section 122(e) (6), entitled "inconsistent response
actions," gives specific guidance on this point:

INCONSISTENT RESPONSE ACTION, -- When either the

President, or a potentially responsible Party pursuant

to an administrative order or consent decree under this

Act, has initiated a remedial investigation and

feasibility study (RI/FS] for a particular facility

under this Act, no pPotentially responsible party may

undertake any remedial action at the facility unless

Such remedial action has been authorized by the

President.
As the Conference Report on SARA noted, section 122(e) (6) was
included in the bill "¢o clarify that no potentially responsible
Party [PRP] may undertake any remedial action at a facility unless
such remedial action has been authorized by the President" (or his

delegate, EPAS). gee H.R. Rep. 962, 99th cong., 1st Sess. at 254

6 The authority under section 122(e) (6) to authorize a
remedial action to continue after the initiation of an RI/FS at an
NPL site has been delegated to the Epa Administrator.

Executive Order 12580, section 4(d) (1) (52 FR 2923, January 29,
1987). For most non=-NPL sites, the general authority for carrying
out the requirements of CERCLA section 122 has been delegated to
the Federal agencies for sites under their jurisdiction or control:
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(198s6). See also 132 cong. Rec. § 14919 (daily ed., October 3,
1986) ("This 1; to avoid situafions in which the PRP begins work at
a site that Prejudges or may be inconsistent with what the final
remedy should be or exacerbates the problem.")7 This authorization
requirement applies to any remedial actions taken by a PRp,
including those actions ordered by a sState, as both types of action
-could be said to pPresent a potential conflict with a CERCLA-
authorized action.8
CERCLA section 122 (e) (6) does not constitute a Prohibition on

RCRA corrective action at CERcCLaA sites; rather, it provides a

however, the ability of the Fodiral agencies to authorize sites
under section 122(e) (6) is limited by the provisions of section
120(a) (4), as discussed below.

7 Congress' intent that CERcCLA actions should proceed
without potential conflict with other remedial action is also
Suggested by the language in section 7002(b) (2) (B) of RCRA, which
states that RCRA citizen suits alleging an imminent and
substantial endangerment may not be brought jif EPA: has commenced
.an&aqgionaundcszEchkuscctionmgqga(or RCRA 7003): is engaging in a
removal action under CERCLA section 104; or has incurred costs to
begin an RI/Fs under- CERCLA and 1sadilig¢nt1y Proceeding with
remedial action; or:-has obtained ‘a court order (including a consent
decree) or issued an administrative order under CERCLA section 106
or RCRA section 7003, and a responsible party is diligently
conducting a removal, an RI/Fs, or proceeding with remedial action
pursuant to that order. Similarly, RCRa section 1006(b) directs
the Administrator to "integrate all provisions of (RCRA] for
purposes of administration and enforcement and shall avoid
duplication .to the naxinunioxtentipracticablo," with appropriate
Provisions of laws (such as CERCLA) granting regulatory authority
to EPA.

8 "Remedial action" jig very broadly defined in section
101(24) of CERCLA as actions consistent with a Permanent remedy at
a site, including confinement of a release of hazardous
substances, Cleanup of hazardous substances, etc. EPA believes
that remedial actions within the meaning of the term may include
those taken under statutes other than CERCLA, including corrective
action under RCRA. =
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mechanisa by which the Agency must approve of remedial actions
Commenced at lites after an RIJFS has been initiated under cercra.
Such an approach would help to avoid duplicative and wasteful
cleanup actions. This authorization mechanism would nét affect
normal hazardous waste management requirements under RCRA, such as
complying with manifest, 90-day storage, and labeling requirements;
any RCRA-regulated hazardous waste management units operating at a
CERCLA site must continue to comply with RCRA hazardous waste
management requirements, even if a CERCLA.rosponso action is
underway. The Agency also intends to authorize many state RCRA
actions to continue, e.g., where the RCRA action addresses a unit
distinct from the CERCLA contamination, and where the RCRA action
will not disrupt CERcLA activities.

Even where EPA decides that it is not appropriate to authorize
a4 RCRA or other State action to continue under CERCLA section
122 (e) (6) in order to avoid disruption or duplicative actions,
CERCLA section 120(f) specifically provides that participation by
State officials in remedy selection "shall be provided in
accordance with section 121," and CERCLA section 121 (dq)
specitically Provides a process for taking account of "applicable
or relevant and appropriate requirementsg" (ARARS) of RCRA (as well
as other State and Federal statutes) when a remedy is selected. 1If
any State requirements are waived pursuant to CERCLA section
121(d) (4), the affected State may obtain judicial review of such
waiver, and even if unsuccessful, may ensure that those

requirements are met by providing the necessary additional funding
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Pursuant to CERCLa section 121(£)(3)(B). as the Agency has noted
repeatedly in the pPast, "it is_EpPa's expectation that remedies

RCRA corrective action requirements, and vice versar (52 FR 17993,
May 13, 1987, and s2 FR 2764S, July 22, 1987).9
The discretion under CERCLA section 122 (e) (6) not to authorize

remedial investigation/feasibility study (RI/FS) has begun --'even"
if that action has been ordered by a State -- is generally
avajlable at both Private and Federal facility sites. However,
CERCLA section 120(a) (4) Provides that state laws shall apply to
remedial actions == including those under CERCLA =-- at Federal
facility sites that are pot on the NPL, thus, acting as A general
limitation on the more general section 122(e) (6) .10 qf course, no
such limitation applies to Federal facility sites once they are

Placed on the NPL.

9 To the extent that this Policy may be read as inconsistent
with the district court's opinion in
» C.A. No. 86-C-2524 (D. Colo., February 24,
1989), EPA disagrees with that opinion.

10 section 120(a) (4) states as follows:

State laws concerning removal and remedial action,
including state laws regarding enforcement, shall apply
to removal and remedial action at facilities owned or -
operated by a department, agency, or instruncntality of
the United States when such facilities are not included:
on the National Priorities List. (Emphasis added. )

Nothing in this section prevents Federal facilities from arguing
that the doctrines of laches, estoppel or implied Preemption
limit the effect of section 120(a) (4).

TPocNol - 0058p. (2,020, E
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The plain language of section 122(e) (6) makes it Clear that it
is the RI/FS -- not the listiQ’ itself -- that triggers section
122(e) (6) . Indeed, an RI/FS may be commenced prior to, as well as
after, NPL listing.1l oqpig is especially true for Federal facility
sites, as the President has delegated his authority to take CERcCLA
section 104 response actions (including RI/FSs) to the Federal
agencies for most non-NPL sgites (Executive Order 12580, at section
2(e)(1)).12 Thus, when a Federal facility is placed on the NPL, an
RI/FS will often have been commenced (or Completed).

In order to invoke the authorization mechanism of CERCLA
- section 122(e) (6), EPA must make a threshold determination of
whether or not an RI/FS "under this Act [CERCLA]" has been :
initiated; studies conducted by Federal facilities before a sjite

appropriate RI/FS in EPA's opinion. 13 As a matter of policy, the
Agency will generally interpret CERCLA-quality RI/FSs to be those

11 see &mwndnwm. 634 F.Supp.
1355, 1381 (W.D. Ind. 1986) ("CERCLA Clearly makes the conduct of

an RI/FS a removal, not remedial, action, so that the restriction
that remedial actions be taken only when the site is on the NPL is
simply irrelevant to a RI/FS"); 52 FR 27622 (July 22, 1987) (“"an.
RI/FS can be performed at proposed (NPL) sites pursuant to the
Agency's removal authority under CERCLA") ,

12 gection 104 ‘authorities were delegated to the ‘Departments
of Defense and Energy more generally, although such functions must
still be exercised consistent with the requirements of section 120
Oof CERCLA. Executive Order 12580, section 2(4d). :

13 wRI/FS" ig a term of art under CERCLA, and applies to a
special site study and evaluation rlnﬂns.Sleqctignw;oo.681d*ﬁoﬁ
the NCP. EPA, as the ‘agencyTentrus with the develdpment an
implementation of the NCP, is the recognized expert on what
constitutes an acceptable RI/FS under CERCLA. _
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that are provided for, or adopted by reference, in an IAG. The
Agency believes that such a peiicy is consistent with CERcra
section 120(e) (1), which directs Federal facilities, "in
consultation with EPA," to commence an RI/FS within six months of
the facility's listing on the NPL. 1In addition, the policy will
promote consistenéy in RI/FS's, and will help to ensure that all‘
appropriate information has been Collected during the RI/FS, so
that EPA may Properly evaluate remedial alternatives at Federal
facility sites as required under CERCLA section 120(e) (4).
Further, by encouraging the development of IAGs at the early RI/FS
stage, this policy may help to promote coordination among the
parties, and avoid inconsistent actions.

Thus, the IAG will generallf commit the Federal facility to
complete both an RI/FS and any subsequent remedial action
determined by EPA to be necessary.

Once an RI/FS has been commenced under (or incorporated into)
an IAG, EPA must decide whether or not to authorize PRPs to
coﬁtinue with any non-CERCLA remedial actions (both voluntary And
State-ordered) at the site. This decision will be made on a case-
by-case basis, taking into account the status of CERCLA activities
at the site, and the pPotential for disruption of or conflict with
that work if the PRP action were authorized.

Iv. Respons! to Public Comments

On May 13, 1987 (52 FR 17991), EPA solicited public comment on
the Agency's intention to adopt a policy for including eligible
Federal facility sites on the NPL, even if they are also subject to

Doc NO: LLE) - 005#F - 12.062 - oy,
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RCRA corrective actjion authorities; the Agency received six

comments on the policy. Epa considered the comments raised, and

responds to them as follows.

Two of the six commenters concur with the Policy to include
eligible Federal facility sites on the NPL and have no suggested
revisions or additional comments.

One commenter "generally supports" the policy, but believes

that the criteria usedvto list Federal facility sites are unclear.

The commenter states that "as written, the Proposed policy could be

interpreted to mean that Federal hazardous facilities would be

Placed on the NPL roqardlosp of their status under [RCRA) or their

degree of actual hazard."®

In response, the commenter is correct in concluding that under
the policy, Federal facility sites would be Placed on the NPL
regardless of the facility's status under RCRA. As dischsed
above, this is consistent with Congressional intent that Federal
facility sites should be on the NPL, and that listing criteria
should not be applied to Federal sites in a manner that is more
exclusionary than for private sites. However, the commenter is
incorrect in suggesting that Federal facility sites will be listed
regardlch of the degree of hazard they Present. The Agency
intends to use the HRS, the same method used for non-Federal sites,
to determine whether a Federal facility site Poses an actual or
potential threat to health or the environment and, therefore,
qualifies for the NPL. (Cufrcntly, a site is generally eligible
for the NPL if the HRS score is 28.50 or greater.) The

')oc[slo: eLe) - 0OSH£ ’/Z.OZ-O)/qA
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(T application of the HRS to Federal facility sites ig consistent with
CERCLA section 120(d), which Tequires EPA to use the MRS in

Hazardous waste Compliance Docket.

evaluating for the NPL the facilitjes on the Federal Agency }
The commenter believes that neither Pre-remedial work (preliminary
assessments and site inspoctions) nor remedial work should be
financed by the Trust Fund.
In response, Executive Order 12580 (52 FR 2923, January 29,
1987), at section 2(e), delegates the responsibility for conducting
most pre-remedial work to the Federal agencies. Therefore, the-
Federal agéncies, raﬁher than the Trust Fund, finance these
(’ activities, with EPA Providing oversight. 1In addition, section
111(e) (3) of CERCLA, as amended by SARA, strictly limits the use of
the Fund for Tremedial actions at Federally-owned facilities.
Although the Administrator does have the discretion to use funds
from the Hazardous Substances Superfund to pay for emergency ‘
removal actions for releases or threatened releases from Federal
facilities, the concerned Executive Agency or department must
reimburse the Fund for such costs. Executive Order 12580, section
9(i). The Department of Defense and the Department of Energy also
have response auéhority for emergency removals (Executive Order,

Section 2 (d)) "

Another commenter OPposes the policy of Placing RCRA-regulated
Federal facilities on the NPL, arguing that public notification is
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adequately addressed by other ﬁrovisions of CERCLA (sections
120(b), (¢), and (d)), and that the policy is inconsistent with
section 120(a), which requires that Federal facilities comply with

CERCLA in the same manner as any nongovernmental entity. The

commenter believes that the adoption of the Proposed policy is

inconsistent with EPA's policy regarding non-Federal facilities.
In response, CERCLA sections 120(b), (c), and (d) refer to the

establishment of the Federal Agency Hazardous Waste Compliance

Docket and to the evaluation of facilities on the docket for the

NPL.14 7The aAgency agrees that this docket will provide the public

with some information regarding hazardous waste activities at
Federal facilities, as well as intornatiqn concerning contamination
of contiguous or.adjacent property. The Agency believes, however,
that evaluating sites using the HRS, and Placing on the NPL those

sites that pose the most serious problems, will serve to inform the

public of the,telativc.hazard of these sites. The listing process

also affords the public the opportunity to examine HRsS documents
and references for a particular site, and to comment on a proposed
listing. 1In addition, the NPL provides response categories and

Cleanup status codes for sites, and deletes sites when no further

l4pursuant to section 120(c) of CERCLA, EPA published the
Federal Agency Hazardous Waste Compliance Docket on February 12,
1988 (53 FR 4280). The docket was established based on information
submjitted by Federal agencies to EPA under sections 3005, 3010, and
3016 of RCRA and under Section 103 of CERCLA. The docket serves to
identify Federal facilities that must be evaluated in accordance
with CERCLA section 120(d) to determine if they pose a risk to
Public health and the environment. Section 120(d) requires EPA to

evaluate facilities on the docket using the HRS for possible
inclusion on the NPL.
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(” response is re?uired, adding to the informational benefits of using
the NPL. Therefore, EPA belieYes that listing Federal facility
sites will advise the Public of the status of Federal government
Cleanup efforts, as well as help Federal agencies set priorities
and focus cleanup efforts on those sites that Present the most
serious problenms, consistent with the NCP (50 FR 47931, November
20, 1985).

As to the comment concerning CERCLA section 120(a), EPA agrees
that the section provides that Federally-owned facilities are
subject to and must comply with CERCLA to the same extent as any
nongovernmental entity. Further, sections 120(a) (2) and 120(4)
Provide that EPA should use the same rules and criteria to evaiuate
Federal sites for the NPL as are appliea to private sites.

( However, today's policy is not inconsistent with those sections.

As a threshold matter, it is uncontroverted that an HRs score of
28.50 or greater is an eligibility requirement for both Federal and
private sites. The question is, should NPL-eligible Federal sites
be deferred from listing as a iattoerf Policy. As explained

above, the Agency does not believe that CERCLA section 120(a) (2)
a®
o

\ "
}x‘qi,,;\ O,pC'Qéitcs in all circumstances; the’ fact that Congress legislated a
\
X?gﬁanV!qunbor of requirements in addition to, or instead of, those
;;§;aﬁ applicable to private facilities (e.g., sections 120(c), (e)(2),

X9;iﬂ (h)), demonstrates the legislators' recognition of the need to
& %

can be read to require identical treatment of Federal and private

¢’

ﬁ(&:xxjaddress certain unique aspects of Federal facilities differently
0 :

/"4 than for private sites. Rather, EPA interprets CERCLA section
kon
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120(a) to mean that the criteria to list Federal facility sites
should not be more exclusionary than the criteria to 1ist
non-Federal sites. 1In this case, it is clear that if Epa were to
apply the non-Federal RCRA deferred listing policy to Federal
facilities, very few Federal sites would be considered for the NPL,
counter to the spirit and intent of section 120(c) and (d) of :
CERCLA and the statute's legislative history. Moreover, one of the
key factors in EPA's decision to adopt a RCRA deferral folicy for

: iprzvate sites -- the need to manage and conserve Fund resources --
d?doos not apply to Federal facilities because the remedies are not
de\Fund-financed. EPA believes that it is appropriate, and consistent

%\ with Congressional intent, to take these differences into account,

as long as the result is not to treat Federal agencies in a more
exclusionary manner than private facilities.

‘Two commenters expressed concern that listing Federal facility
sites might interfere with enforcement activities under RCRA. One
commenter stated that the Policy is inconsistent with CERcCLA
seétion 120(i), which requires that Federal facilities comply with
all RCRA requirements.

In response, the Agency's view is that today's policy will
facilitato enforcement activities at Federal facility sites, not
interfere with them. 1In effect, by encouraging the drafting of
comprehensive IAGs for Federal facilities, this policy will
aannco the goal of site remediation. 1In addition, the IAG process
allows EPA td take steps to avoid duplication and conflict; the IAG
may define areas of a Federal facility that may efficiently be
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addressed unde; RCRA (e.g., units that are distinct from, and do
not disrupt, CERCLA activities). 1n addition, States will be
encouraged to become signatory parties to IAGs, reducing the
likelihood of intergovernmental conflict over jurisdiction and the
selection of remedy.

In any event, it is not the act of Placing a site on the NPL
that creates a potential conflict between CERCLA and RCRA: rather,
the corrective action authorities of the two statutes overlap,
pursuant to statutory design. 1Indeed, the allnged‘intertcrcnce
with RCRA corrective actions by CERCLA Cleanups can occur at any
point in the pProcess, depending upon the specific facts of the
case. In those cases whorq the relevant statutes do overlap, EPA
believes that one of the statutes must sometimes be chosen for
practical reasons, and Congress has set out a Procedure for
resolving such conflicts in CERCIA section 122(e)(6).15 However,
the goal of today's policy ‘is to minimize any such conflicts
through the IAG process.

The Agency acknowledges that in the case of Federal facilities,
listing does have a significance not present for private sites.
For instance, CERCILA section 120(e) (2) provides that for Federal
facility sites on_the NPL, EPA bill play a role in selecting
remedies, while CERCLA section 120(a) (4) provides that State laws

15 It is important to note that the section 122(e) (6)
authorization requirement at Federal facilities is not triggered
automatically by NPL listing, but rather takes effect where an
RI/FS has been initiated at a listed Federal site; as a matter of
policy, this start-up point for the RI/FS will not be recognized in
most cases until an enforceable IAG has been signed, which may be
well after a site is listed.
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concerning removal and remedial actions shall apply to Federal
facilities Vh;n such facilities are not on the NPL (the section
does not discuss how State laws apply at Federal sites that are on
the NPL). However, any difference in EPA or State roles at NPL
versus non-NPL Federal facility sites results from the statutory
scheme reflected in CERCLA sections 120(a) (4) and 121(d), and not
from the act of listing itself. CERCLA directs EPA to 1list
Federal sites on the NPL and‘then specifies certain statutory
consequences.

' Further, merely alleging that there may be some effect on
State enforcement actions as a result of a policy of including
Federal facilities on the NPL is not grounds for rejecting tod&y's
policy. The Agency has reviewed both sides of the question, and
has determined that it is in the best interest of the public and
environmental protection to place Federal facility sites on the NPL
and thus to make CERCLA authorities available to achieve
comprehensive remedies for contamination at such sites (when
appropriate). In addition, the IAG process, as discussed in this

- policy, will serve to minimize duplication and inconsistency'with
potential State orders.

EPA allo disagrees with the commenter's suggestion that today's
policy is 1nconsist¢nt with CERCLA section 120(1i), which provides
that "nothing in this section [120) shall affect or impair the
obligation of any department, agency, or instrumentality of the
United States to comply with any requirement of the Solid wWaste
Disposal Act [RCRA] (including corrective action'ioquironcnts)."
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EPA interprets that section simply to mean that section 120 does
not impair otherwise applicable RCRA requirements; this mandate is
met even if an action is condu;tod under CERCLA, as CERCLA section
121(d) (2) specifically provides that ARARs of RCRA and State law
must be achieved with regard to any on-site remedy. Even if a
RCRA or State requirement that is an ARAR is waived by EPA
(section 121(d) (4)), the State may obtain judicial review of such a
waiver, and even if unsuccessful, may require that the remedial
action conform to the requirement in question by paying the
additional costs of meeting such standard (CERCLA section
121(f) (3)): thus, the intent of section 120(1i) is satistied:

This interpretation of section 120(i) follows directly from the
language of thc'provision itself, which states that "nothing in |
this section" -- as compared to "nothing in this Act" -- shall
affect RCRA obligations. This leaves in place limitations
contained in gother sections of the statute, such as the permit
waiver provision (section 121(e)): the process for selecting and
‘'waiving ARARs (sections 121(d) (2) and (d)(4)): and the ban on
remedial actions not approved by the Prcéidont (section 122(e) (6)).

For all these reasons, the Agency believes that today's Federal
facilities listing policy is appropriate, that it reflects
Congressional intent, and that it is consistent with CERCLA.

Pursuant to the policy described in this notice, the Agency
will place eligible Federal facility sites on the NPL even if the

site is also subject to the corrective action authorities of

Subtitle C of RCRA. ‘ ‘ |
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(” Jondthan Z4 Cannon /batn
» Acting Assj¥stant Administrator-
Offfice of Solid Waste and -

Emergency Response
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MAR 7 1986
4PM-EA/JLH

Commanding Officer

Department of the Navy -

- Southern Division

Naval Facilities Engineering Command
P.O. Box 10068 :
Charleston, South Carolina 29411

Attention: Mr. D.R. Spell, Head
Environmental Branch

Dear Sir:

In the recent past during informal contact with your staff, we
have suggested that your agency (including the facilities you
represent) and the Environmental Protection Agency (EPA),

Region IV might benefit from more direct contact and closer
coordination in carrying out your Naval. Assessment and Control of
Installation Pollutants (NACIP) Program. To date, we have partic-
ipated by providing written comments on Phase I and in some cases,
Phase II of the program at various facilities.

The need for careful coordination including the timely exchange of
information on th2 regulation of inactive hazardous waste sites has
been re-enforced by enactment of amendments to the Resource Conser-
vation and Recovery Act (RCRA), (Note: these amendments have been
titled the Hazardous and Solid Waste Amendments of 1984 (HSWA). We
believe that provisions of the Act (Section 3004(U) will impact on-
going programs by expanding or modifying objectives or requirements
deriving from the Comprehensive Environmental Response, Compensation
and Liability Act (CERCLA) and the National Contingency Plan.
Specific areas in which this impact will be felt most heavily are
groundwater monitoring at individual sites and development and imple-
mentation of appropriate remedial action plans that will require

RCRA approval through a system of permitting. While the details on
the extent to which Section 3004(U) are applicable at Federal
Facilities have not been provided, we have been assured that they
will be provided:soon. Because of our belief that a better developed
protocol will offer benefits to all we would like to propgse a
meeting with you and appropriate members of your staff toidiscuss

this in depth.
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We would suggest a meeting at your offices in Charleston on or

about March 27, 1986, if this is acceptable to you. If practicable,

representatives of the Norfolk Office might find it desirable to
participate.

X

Sincerely yours,

. ///' A . . \__//
Lo T L

e LT e e S b

Arthur G: finton, P.E.

Regional Federal Facilities Coordinator & 7
Environmental Assessment Branch

Office of Policy and Management

cc: J. Bailey
Atlantic Division
Norfolk, VA

3
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MEMORANDUM FOR FILES
Subj: NACIP PROGRAM MEETING AT MCB CAMP LEJEUNE OF 31 JUL - 1 AUG 86

Encl: (1) Agenda
(2) List of Attendees i - TN
(3) Draft :Conference Committee Languages, CERCLA Reauthorization

1. I attended a .meeting at Camp.iejeune that was requested by EPA so they
could comment on the material we sent them last spring. The meeting agenda is
provided as enclosure (1); enclosure (2) 1s a list of attendees. 2

2. First, EPA had no technical comments on ESE's first round report, the
accompanying data, or our round two SOW. We explained that the ESE report was
an interim progress report, not the final product of our study. Their gemeral

comments are as follows:

; 4. Our end result should meet the requirements of the NCP. ' Guidance
along these lines should be filtering down from DOD.

b.  We should accelerate our study for highly-contaminated sites,

C. Camp Lejeune will definitely make the NPL. It takes about a year
after the scoring process has begun. p

d. They recommend the modified Appendix VIII (or priority pollutants?)
scan be done at each site before deleting it from the program. This should
also satisfy the RCRA 3004u requirements for SWMUs. Mathis suggested we
sample the most downgradient well as a worst-case,

e. We may want to consider stainless steel (SS) wells if low levels of

' contaminants are detected (for example, use SS for one well at a site). We ;
can check on the RCRA pProtocol with John Dickenson (NC RCRA). TIf we elect not
to use SS wells, we ghould discuss in the report that we considered the need
and made our decision based on engineering judgement.

f. We should ask ESE to evaluate the SOW from the RI/FS perspective.
(Per Bob Gregory, our CS end result will be pretty much the same as an RI/FS),

3. We discussed briefly the USGS groundwater study. Bob Alexander
summarized the scope and mentioned that the data would be useful to ESE. EPA
stated that they didn't want USGS to look at coutamination problems because,
historically, they haven't been very cognizant of EPA regulations or very

4. Bob Gregory reviewed the SOW for réund two sampling and
chatacterization/feasibility in the Hadnot Point area.

5. Junior Johnqoﬁ discussed CLEJ's water distribution system. ‘Their wells’
tap into the Castle Hayne aquifer at depths ranging from 150 to 250 feet.
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(The country wells tap another aquifer approximately 500' deep). Average
yield is 250 gpm, however, TT wells yield only 90 gpm. The Tarawa Terrace
system is now being supplemented by the Holcomb Boulevard system through an 8"
raw water main. CLEJ may abandon all the TT wells due to the low yields.

6. Rick Shriver reviewed the state's progress on the Tarawa Terrace

investigation. They determined that ABC Cleaners had been discharging
chlorinated solvents through theéir septic tank system since the early 1950's.
The state has issued a NOV to -the owner and put the site on their CERCLA
inventory. Their legal people have the next move, however, the state will
probably ask the owner to conduct a study to determine the extent of the
coutamination and perhaps, to remove the septic tank and sludges. (This would
entail destruction of the building, since the septic tank drainfield is
underneath it). EPA said the state was proceeding properly and they would
check with their CERCLA people on the site status. They recommended the
govermment (i.e., CLEJ) look at filing suit for restitution for the
contaminated wells, however, base personnel were reluctant to take any
action. It seems they are in the midst of acquiring additional acreage and
are adamant about not generating any more adverse publicity,

7. EPA was most anxious to talk about SWMUs. They're plananing to go back to
their legal staff to find out how to open CLEJ's permit to apply 3004u. They
stated that should we wait for permit reissuance in the 1990's, the RCRA
people may dismiss our NACIP data as being too old. EPA distributed a draft
of conference committee language on CERCLA reauthorization (Eaecl (3)). 1t
seem these sections have already been agreed on by the conferees. In the
draft document, the 3004u provision is applied to all facilities, even those
not seeking Part B permits. EPA will expect the same IRP process to be
followed for all SWMUs and urged CLEJ to request their permit be reopemed to
include these. I pointed out that we have yet to receive any guidance from
DOD on how the 3004u Process will be funded and implemented, so it would be
premature for CLEJ to request permitting for these units. I also asked if we
will have to work with both EPA's RCRA and CERCLA people for the duration of
the NACIP program. It seems EPA headquarters has not yet determined which

branch will have the lead.

8. On August 1, we toured the NACIP sites by car. After an out-briefing, we
adjourned at 2:00 pm.

7 S 77

s of .
; Cherry}~ﬁernett

3 : Eavironmental Engineer






; '( 5 i fm J2.02 - 4%797/3

REVIEW OF N.A.C.I. P PROGR.AM

AGENDA '

MARINE CORPS ‘BASE
CAMP LEJEUNE
31 JULY 1986

Thursﬁav, 31 July
1 0830-0840 Welcome & Introductions ; “COL Daizell '
: B : Asst. Chlef of Staff
Facilities
0840-1030 U.S.E.P.A. Comments' Region IV Staff
1030-1200 Confirmation Study Update LANTDIV and
Envir. Science & Engr.
1200-1300 Lunch, No host
1300-1400 Tarawa Terrace Update N.C. Div. of Env. Mgt.
1400-1500  Review of Drinking Water Systems ~ - Base Utilities Branch
1500-1600 Review of RCRA Regulations . EPA/State Staff
Friday, 1 August
0800-1200 Tour of N.A.C.I.P. Sites e
1200-1330 Lunch, No host .
1330-1400 Outbrief, Bldg 1
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
R

%40, ppot€S REGION IV

345 COURTLAND STREET
ATLANTA, GEORGIA 30365

AUG 21 1986
4PM-EA/JLH

Colonel Tom Dalzell

Assistant Chief of Staff, Facilities
United States Marine Corps

Marine Corps Base

Camp Lejeune, North Carolina 38542

ATTN: Bob Alexander
Base Environmental Engineer

Dear Colonel Dalzell:

The Regional Office Staff and I wish to thank you for the
hospitality extended to us during our visit of July 31 and
August 1, 1986. We were able to provide you with updated
information on the status of some of the environmental programs
administrated by EPA particularly those related to the 1984
Hazardous and Solid Waste Amendments (HSWA) to the Resource
Conservation and Recovery Act (RCRA). The ensuing discussions
pinpointed 3004(u) of those amendments and the applicability
of the provisions to your facility. During the discussions
your staff requested copies of some of the information being
addressed. We are happy to provide it (see enclosures). In
~addition, I am enclosing staff comments on the scope of work
(SOW) for round two sampling of your NACIP confirmation study.
The impact of some of the provisions we discussed need review
and clarification. We will respond to these as soon as
possible.

Arthur G. Linton, P.E.

Regional Federal Facilities Coordinator
Environmental Assessment Branch

Office of Policy and Management

Enclosures

cc: Naval Facilities Engineering Command
Norfolk, VA
Attention: Cherryl Barnett

Doc. Ko.t CLET-00534- 2.0 - o?/&/:/-ﬁ@
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UNITED STATES ENYIRONMENTAL PROTECTION AGENCY |

NACIP Confirmation Study, Scope of Work for Round Two Sampling
sueuger and Guaracterization/l“easibility, Marine Corps Base, Camp Le Jeune

North Carolina

sRou Geologist, Remedial Review Team, ERRB

ro Arthur G. Li.ntoﬁ, Federal Facilities Coordinator

We have campleted our review of the Scope of Work (SOW), and the activities
scheduled for this effort appear to address all areas of concern.

caments are provided below.

Specific

1) We understand that PVC materials are being used in the construction

of all monitor wells. A brief discussion of the

rationale for using

PWC (versus other materials) should be included in the report summa-

rizing this round of sampling.

2) Please refer to item 1 (v) in the SOW. While camposite sampling of
water supply wells is cost effective, it provides little specific

information about the groundwater contamination problem.

We recammend

that all wells in the area around the contaminanted Hadnot Point
( wells be sampled individually. This will make it possible to pinpoint

wells that are contributing contaminants to the water supply system, and

such information could assist in tracking the movement of contaminants

through the shallow aquifer.

3) It is not clear if there will be two two-week soil gas investigation
efforts carried out or if one soil gas investigation is intended to

have a dual-fold purpose.

We appreciate being given the opportunity to provide input to this Camp

Le Jeune Scope of Work.

(thor §.

Andrew J. 'Puf r

'A Porm 1320-4 (Rov. 3.7¢)
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260, 261, 262, 264, 265,
256, 270, 271, and 280

[FRL-2978-3]

. Hazardous Waste Management
System; Supplement to Preamble to
- Final Codification Rule

AGENCY: Environmental Protection
Agency.

ACTION: Notice of policy and
interpretation.

SUMMARY: In November 1984 Congress
comprehensively amended the Resource
Conservation and Recovery Act (RCRA)
of 1976. The amendments include a new
section 3004(u) requiring corrective
action for releases of hazardous waste
and constituents at hazardous waste
management facilities seeking RCRA
permits. On July 15, 1985 (50 FR 28702)
the Environmental Protection Agency
(EPA) published a final rule codifying
statutory changes to its hazardous
waste management program. In the
preamble to this final codification rule, .
EPA announced that it needed to resolve
legal and policy issues concerning the
applicability of the new corrective
action program to federal hazardous
waste facilities. EPA today is
supplementing that preamble by
explaining the resolution of three issues
of statutory interpretation concerning
federal agency compliance. In a
separate notice also published today
EPA is announcing its intent to propose
rules addressing three related issues.

FOR FURTHER INFORMATION CONTACT:

-RCRA Hotline, toll free, at (800) 424-

9346 or at (202) 382-3000. Also, Denise
Hawkins, Office of Solid Waste (WH-
563), U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460, (202) 382-2210.

SUPPLEMENTARY INFORMATION: In
November 1984 Congress amended
RCRA by enacting the Hazardous and
Solid Waste Amendments of 1984. The
amendments include a newssection’
3004(u), 42 U.S.C. 6924(u), requiring any
permit issued to a hazardeus waste
management facility after November 8,
1984 to require corrective action for all
releases of hazardous waste or
hazardous constituents from any solid

waste management unit at the facility
regardless of when waste was placed in
the unit.

On July 15, 1985 (50 FR 28702) EPA
promulgated a final rule codifying
statutory changes to its hazardous
waste regulations. In the preamble to
this rule, EPA presented its view on the
meaning of “facility” in section 3004(u).
EPA took the position that Congress
intended “facility” to include the entire
site under control of the owner or
operator engaged in hazardous waste
management (50 FR 28712). EPA added,
however, that it had not resolved
various legal and policy questions
regarding the extent to which Congress
intended this definition to apply to
hazardous waste "facilities” owned or
operated by federal agencies. EPA gave
a commitment to make its best efforts to
resolve these issues within 60 days.

Today EPA is supplementing the
preamble to the codification rule by
giving notice of its views on three issues
of statutory interpretation concerning
federal compliance with section 3004(u).
In a separate notice published
elsewhere in today's Federal Register
EPA is also announcing that it intends to
address three additional issues through
rulemaking.

As a result of the promised review,
EPA has concluded that section 3004(u)
subjects federal facilities to corrective
action requirements to the same extent
as any facility owned or operated by
private parties. Furthermore, EPA has
determined that the statute requires
federal agencies to operate under the’
same property-wide definition of
“facility.” These results are consistent
with section 6001 of RCRA, 42 U.S.C.
6961, which generally requires each
department, agency and instrumentality
of the federal government to comply
with RCRA requirements to the same
extent as any other person.

The federal agencies, however, have
raised several issues that merit special
consideration. These issues involve the
scope of federal ownership interests and
the need to set priorities for the use o
federal cleanup funds. '

EPA is resolving the first of these
issues as a matter of statutory
interpretation. The federal agencies
have pointed out that the United States
could be considered the “owner” of a
federal hazardous waste facility. Under
EPA's interpretation of the definition of

“tracts of federal lands owned by the

“facility” for section 3004(u), contiguous w

United States but administered by
different federal agencies could be
considered a single “facility" for

i

corrective action purposes. A permit fo;m{ l'"
a hazardous waste unit located %

anywhere on this collective federal

requirements for every solid waste
management unit found within its
boundaries. In the western half of the
United States, continguous federal lands
cover large portions of several states.
Moreover, the agency that operates a
hazardous waste unit might not have
authority to require or manage cleanup
of solid waste units on lands
administered by other agencies. The size
of the facility and the administrative
limitations could make corrective action
very difficult.

EPA believes that Congress did not
intend section 3004(u) to require such
wide-ranging cleanups on federal lands.
Congress has consistently expected
individual federal departments and
agencies to obtain RCRA permits and
manage hazardous waste. For example,
section 6001 of RCRA specifically
requires “departments, agencies and

€
“facility” would trigger corrective actio lfﬁ,ﬂ}

.instrumentalities of the Federal

government” to comply with RCRA
requirements. The legislative history of
this provision also requires “fedéral
agencies” to comply with RCRA. S.
Rept. 94-938, 94th Cong., 2d Sess. at 24
(1976). Congress could easily have
referred to the “United States” if it
intended the entire federal government
to respond together. Consequently, EPA
is today interpreting the concept of
ownership for the purposes of section
8004(u) as referring to individual federal
departments, agencies, and

4mstrumentalities.

EPA has concluded that it wou!d be
more appropriate to resolve the :
remaining issues through rulemaking.
EPA intends to propose rules in the near
future to resolve these issues, which are
described in greater detail in a separate
notice published in today's Federal
Register.

Dated: February 28, 1986.

Lee M. Thomas,

Administrator.

[FR Doc. 864754 Filed 3—4-86: 8:45 am)
BILLING CODE 6560-50-M

~
.

>






Federal RegiSter / .ol. 51, No. 43 / Wednesday. March §, l;ud | Proposed Rules

pro- No;

CLEL- OO> 57 (&, Y-
o525
7723

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 260, 261, 262, 264, 265,
266, 270, 271 and 280

[FRL-2978-4)

Hazardous Waste Management
System; Intent To Propose Rules for
Federal Facllities :

AGENCY: Environmental Protection
Agency.
.ACTION: Notice of intent to propose
rules.

SUMMARY: In November 1984 Congress ..
comprehensively amended the Resource
Conservation and Recovery Act (RCRA)
of 1976. The amendments include a new
section 3004(u) requiring corrective
action for releases of hazardous waste
and constituents at hazardous waste
management facilities seeking RCRA
permits. On July 15, 1985 (50 FR 28702) °
the Environmental Protection Agency
(EPA) published a final rule codifying
statutory changes to its hazardous
waste management program. In the
preamble to this final codification rule,

EPA announced that it needed to resolve

legal and policy issues concerning the
applicability of the new corrective
action program to federal hazardous
waste facilities. Elsewhere in today's
Federal Register EPA is supplementing -
that preamble by stating its views on
three issues of statutory interpretation.
In this notice EPA announces its intent
to propose rules addressing three
additional issues related to'federal
agency compliance.

FOR FURTHER INFORMATION CONTACT:
RCRA Hotline, toll free, at (800) 424~
9346 or at (202) 382-3000. Also Denise
Hawkins, Office of Solid Waste (WH-
563), U.S. Environmental Protection
Agency, 401 M Street SW., Washington,
DC 20460, (202) 382-2210.
SUPPLEMENTARY INFORMATION: In
November 1984 Congress amended
RCRA by enacting the Hazardous and
Solid Waste Amendments of 1984. The -
amendments include a new section
3004(u). 42 U.S.C. 6924(u). requiring any
permit issued to a hazardous waste
management facility after November 8.
1984 to require corrective action for all
releases of hazardous waste_or
hazardous constituents from any solid
waste management unit at the facility
regardless of when waste was placed in
the unit:

On July 15, 1985 (50 FR 28702) EPA
promulgated a final rule codifying
statutory changes to its hazardous
waste regulations. In the preamble to-
this rule, EPA presented its view on the

meaning of “facility” in section 3004(u).
EPA took the position that Congress
intended “facility"” to include the entire
site under control of the owner or
operator engaged in hazardous waste
management (50 FR 28712). EPA added.
however, that it had not resolved
various legal and policy questions
-regarding the extent to which Congress
intended this definition to apply to
hazardous waste “facilities’’ owned or
operated by federal agencies. EPA gave
a commitment to make its best efforts to
resolve these issues within 60 days.

Elsewhere in today's Federal Register
EPA is publishing a policy notice that
supplements the preamble to the
codilication rule by giving notice of
EPA's views on three issues of
interpretation concerning federal
compliance with section 3004(u). In this
notice EPA is announcing that it intends
to address three additional issues
through rulemaking. This notice is not a
proposal and EPA is not yet requesting
comments on these issues.

In the policy notice published
separately today. EPA is announcing
that it interprets the concept of on
“ownership"” for the purposes of defining
facility boundaries under section 3004(u)
as refering to individual departments,
agencies and instrumentalities. In some
cases EPA believes that “ownership”
should refer to major departmental
subdivisions that exercise independent
management authorities. For example,
within the Department of Defense, EPA
believes that the term should be viewed
as referring separately to the separate
branches of the Armed Services.
Similarly, within the Department of the
Interior, EPA believes that “‘ownership”
should refer to major subdivisions such
as the National Park Service and the
Bureau of Land Management. If
ownership is not defined in terms of
these smaller units, the logistical
problems described in the other notice
will continue to hamper federal
corrective actions. EPA therefore
believes that recognition of these
subdivisions is consistent with
Congressional intent. EPA will propose
a rule to clarify position and explain
more fully the rationale for recognizing
specific subdivisions. In the interim,
EPA intends to recognize principal
subdivisions as a matter of statutory
interpretation on a case-by-case basis in
individual permit proceedings.

The Department of the Interior has
expressed concern that federal agencies
might be considered “owners" of
hazardous waste facilities on federal
lands operated by private parties with

" partial property interests such as leases

or mineral extraction rights. The
Department urges that the federal

government should not be held
responsible for releases from such
operations. Furthermore, it believes that
the federal agency should not have to
clean up releases on contiguous federal
land when such a private party applies
for a RCRA permit for its hazardous
waste facility.

EPA intends to propose a rule that
limits Federal agency responsibility for:
facilities operated by private parties
with legal ownership interests by
identifying a “principal owner” for the
purpose of defining the “facility” oo
boundary under section 3004(u). The
“principal owner” probably would be
the person most directly associated with
operation of the hazardous waste
facility. Only property within the scope
of the “principal owner's"” legal interest
would be considered the “facility" for
corrective action purposes. The federal
agency that administers the same land
for the United States would not be .
responsible for complying with section
3004(u) within the principal owner's
“facility.” To determine whether 3
private party on federal lands should be
treated as a “principal owner"”, EPA
might consider factors such as the
degree of control the federal agency
exercises over the private party's
actions, or the amount of benefit the
agency derives from the private party's
waste management operation. EPA will
also need to consider the impact of this
concept on private lands where one
private party has granted legal
ownership interests to a second private
party that operates a hazardous waste
“facility.”

Finally, all of the federal agencies that
discussed these issues with EPA have
advocated the establishment of national
priorities for cleaning up hazardous
releases at federal facilities under
section 3004(u). EPA agrees that it is
rational as a matter of public policy to
address the most seriously
contaminated facilities first. Moreover.
since the funding for corrective acticn is
not unlimited, priorities would help
maximize the use of avaiiable funds.
EPA also recognizes that states, which
will have the authority to issue
hazardous waste permits requiring
corrective action after EPA authorizes
them to exercise this new authority, may
not share the same national perspective
or have the same priorities.

EPA intends to develop rules that
would allow federal agencies. subject to
EPA approval after consultation with
the states, to set priorities for correcting
releases from solid waste management
units at facilities that they own or
operate. These rules would also assure a
state’s full participation in establishing
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the priorities as a part of the
authorization process. Further, EPA
would ensure that any priority setting
scheme would not disturb the authorized
state’s traditional role as the primary
issuer of RCRA permits. After a State
obtains authorization to implement
3004(u) the State would issue the
corrective action portion of a hazardous
waste permit in authorized state. EPA is
not proposing any specific rules on these
issues today, but it intends to propose
rules soon.

EPA has resolved three of the basic
issues concerning federal compliance
with section 3004(u): The applicability of

section 3004(u) to Federal agencies; the
definition of “facility"; and the concept
that the United States is not the “owner”
for the purpose of defining RCRA
facilities.

EPA will work as quickly as possible
to resolve the remaining issues
concerning the ‘‘principal owner'* and
national priorities. In the interim, EPA
and the states will proceed to review
and issue RCRA permits, and EPA will
implement 3004(u) requirements at
federal facilities. EPA will address
issues not yet resolved by rulemaking on
a case-by-case basis.

Executive Order 12291 requires each
Federal agency to determine if a
regulation is a “major” or “minor” rule
as defined by the Order and to submit
all regulations to OMB for review. Since
this notice does not propose or
promulgate any rules, EPA has not
assessed its impacts or classified it as a

" “major” or “minor"” rule under E.O.

12291. EPA, however, did submit this
notice to OMB for review.

Dated: February 28, 1986.
Lee M. Thomas,
Administrator. :
[FR Doc. 864755 Filed 3-4-36; 8:45 am|
SILLING CODE §560-50-M
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UNITED STATES ENVIRONMENTAL.PROTECTION AGENCY h o
WASHINGTON, D.C. 20460

SR
(0
: O agenct x

- ~
4 nna"'c
DEC OFFICE OF
,,' SOLID WASTE AND EMERGENCY RESPONSE
fIEMORANDUM

SUBJECT: The Department of Defense Ins:allaticn

Restoration Program \1}“LrJ
W[\(&b\b g ,

FROM: Marcia E. Williams, Director
Office of Solid waste

TO: . Waste Management Division Directors
Regions I - X

. This memorandum discusses RCRA pernits at facilities owned
or operated by the Department of Defense (DOD). DOD has developed
the Installation Restoration Program (I2P) to iientify and clean-
up hazardous waste sites. Under the IRZ?, DOD prepares studies
and generates data that can assist EPA :in drafting RCRA permits.

The IRP is carried out in stages that are ccmparable to the
stages of a cleanup required by RCRA. Phase I of the IRP is
intended to identify waste sites and is comparable to a RCRA
Facility Assessment. A Phase I report should identify most, if
not all, of the solid waste management units at a DOD facility.
Phase II of the IRP characterizes the nature and extent of con-
tamination at a site or unit. Phase II usually provides site
characterization information and monitoring data and is comparable
to a RCRA Facility Investigation.  Phase III of the IRP is an R&D
Phase that is used where a site cannot e controlled with proven
technology or where a site is suitable Zor evaluating new tech-
nologies. Although the permitting process has no R&D stage,
Phase III of the IRP can be helpful in identifying new or unigue
corrective measures. Phase IV of the IRP develops and implements
a remedial action plan. Phase IV is comparable to identifying
and implemepting corrective measures under RCRA.

. EPA has placed a high priority on RCRA corpliance at Federal
facilities. The work performed under the IRP will provide you
with much of the information you need to prepare a permit, and
I urge you to incorporate the IRP process into the permit develop-
ment process. This means that you need to work with the DOD
installation in reviewing the results of each phase of the IRP
Process and when necessary, expand the scope of the IRP to include
all solid waste management units at the facility.
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recognize priorities for corrective action at Federal facilities.
After we promulgate the rule we will incorporate a facility's
priority into the schedule of compliance under §3004(u) of RCRA.
Until we prepare a final rule,- permits should recognize that DOD
can not address releases from every solid waste management unit
at every facility simultaneously.

In sum, I urge you to use the IRP process when you implement
the RCRA corrective action authorities under §3004(u). Thank you

|
: |
Please keep in mind that we are developing a rule that will
for your attention to this matter.

cc: RCRA Branch Chiefs ) : :
Regions I - X e :
|
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/€. Odj-/:. G]{Q,ﬂ CA\-\tu-\r.A.--\ By ("“l_&
SUBJECT: Pre-Remedial Activities at Fedé@al Facilities ﬁ 8 o Zf o
'/ (C ///( & L\eaa i +o
FROM: Gene A. Lucero, Director QD . s [ Au{,hﬁﬁz'ﬁf(*a
Office of Waste Programs Enforcement
Henry Longest, Director . ! éfz‘“**
Office of Emergency and Remedial Response
T [
TO: Addressees :

As you are aware, Section 120 of the Comprehensive
Eavironmental Response, Compensation, and Liability Act (CERCLA),_
as amended by the Superfund Amendments and Reauthorization
Act (SARA),-specifically addresses Federa] facilities. The
Purpose of this memo is to provide Juidance on the implementa-
tion of §120(4), "Assessment and Evaluation.”

BACKGROUND

SARA Pre-Remedial Requirements : .

Section 120 of SARA sets out the requicraments for pre-

remedial activities-at'Federal facilities, Section 120(a) (2)

tovides that all Epa guidelines, tules, reyulatinas, angd ‘ _ .
Criteria are applicable to Federal facilities. Federal
facilities may aot adopt or use a0y guidelines, tules, reqgula-
tions, or criteria which are incoasistent with those established
by ZPaA. To facilitate Federal facility compliance with this
Provision, this memo and attachments provide a summary of
fequirements and EPA guidelines and procedures applicable to
the Pre-remedial process. 2P

Resource Conservation and Recovery Act (RCRA) §$3016, 300s,

and 3010, and CERCLA §103. rhe Jocket consists of infocmat iua
feépocted to Epa by October 17, 1986, the date of enactment

Of SARA; however, the- information must he coordinated andg
Compiled fron the various data Sources into one quality

.
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every six months, Al} facilities in the docket are subject .
to the deadlines for assessment and evaluation found in §120(4).

-Section 120(d) requires EPA, within 18 months of the date
of enactment (April 1988), to "take steps to assure that g3
preliminary assessment (PA) is conducted for each facility
on the docket." While Epa has the responsibility to assure

and list facilities on the National Priorities List (NPL) -
using the same criteria that are applied to ofher facilities;
l1.2., the Hazard Ranking System (HRS). The statute States .

ment," or April 1989. Section 120(d) also provides that,
"Upon the receipt of a petition from the Governor of any State,
the Administrator shall make such an evaluation of any facility .
included in the docket."” Beyond this petition provision, SaRa

mandates at §120(f) State involvement generally in the Federal
Eacilities effort.

In addition to the pa requirement in §120, §105(4)
provides that "any person who is, or may be, affected by a
release or threatened release of a hazardous substance or
pPollutant or contaminant, may petition the President to
conduct a preliminary assessment o€ the hazards to public
- health and the eaviconment which are associated with such
release or threatened release." E.0. 12580 delegates ctespon-
sibility to respond to a PA petition to the Federal agencies.
The Federal agency has 12 months after receipt of the petition
to complete the .assessment or provide an explanation of why

the assessment is Qot appropriate.

Finally, §105(c) requires EPA to propose amendments to
the HRS within 18 months of the date of enactment. The
effective date for the amendments is not later than 24 moaths
after the date of énactment. The manner in which the HRs 55
revisions and schedules affects our ability to address the &
§120 deadlines for assessment and evaluation is discussed below.

evaluation and listing of Federal Eacilities. Section 105(c)
fequires that Epa amend the HRS by April 1988, saRA also states
that the curcent HRS is not effective after October 17, 1983,
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1988, and all_sites proposed under the .current HRs must go
final under the current HRS. Therefore, sites Droposed
under the cucrrent HRS must be listed in final on the NPL by
October 17, 1988. Usually, this would require an October
proposal to allow time for the normal tulemaking process
(approximately one year). While this timeframe ig the case
for non-Federal facilities, EpPA's short-term Strategy is to
publish a separate pbroposed rule for Federal facility sites
in the second quarter of FY88 (See ”Pre—Remedial Schedule”
in Attachment a), This short-term Strategy is an effort to
maximize compliance with deadlines for evaluation and listing
and accommodate the Schedule for revisions to the HRS .

cannot occur until after the effective date of the new HRS
(October 1988), Therefore, tulemaking under the new HRS

would be beyond the 30 month deadline set forth in the statute.
The process for facilities to be evaluated under the new HRS -

is addressed in the long-term Strategy.

STRATEGY
Short-Term Strategy: Listing Under the Current HRS

as.well as new reports not yet submitted. All reports must
be received by October 15, 1987 and should be sent by the
Federal agencies to the EPA Regional Federal €acility contagts

found in Attachment B,

Point of contact for each €acility, 2) submitting complete
reports, and 3) setting priorities. i

Federal agencies shoulg be sure that the F.PA .Reqionnal
office knows the name 10d telephone aumber of the'appropciate
¢ontact person for each facility in the docket. While this
1S a simple concept, it is éxtremely important to have a
designated contact person in the eévent that additional infor-
mation or verification of information is necessary. Fedecral
ageéncies should provide the EPA CERCLA Federal facility contace
(See Attachment B) with this information as So0n as possible,

- 2.4
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1S that they vary in scope ang quality and are often insuffi-
cient to perform an HRS evaluation. Clearly, the Completeness

of existing reports and those to be Submitted by October 15, 1987
will determine to a large degree the number of Federal facilities
that can be Proposed in the special Federal facility Proposed

State agencies may have done, but not submitted to EPA,
PAs and HRS scoring packages for Federal facilities. States
can assist EPA by Submitting any such packages to the EPA
CERCLA Federal facility contact by October 15, 1987. 4

necessary for EPA to score sites using the HRS. While EPA
will determine the actual HRS score, it is recommended that
Federal agencies develop draft HRS Scores, or index the reports
in a manner to facilitate HRS scoring, to ensure that all of

the necessary information has been collected angd documented

draft HRS score is an indicator for Federal agencies of
adequate information collection; EPA maintains full authority
and responsiblitx_gggwggggpmiginq_the actual HRSVscorq,“m i

ICCLLCERCLAY) ;- D: (EDocume satloniRequirements:in
SUDROCE of _ the HRSE). and B (FUnconteailec: Hazardous' Was'te-
§3.;e:,..sa,ns.ing_s.‘yié;e.@f;%;4;05;e.a§;¢49§9.a.1" ) describe the require-
ments and formats Federal agencies should use for developing

and submitting information for HRS evaluation.

. Pre-remedial reports in a short ‘amouat of time. At this time
we would like your input as we set priorities for evaluating
the reports/facilities. Please send your list of priorities
for evaluation to Christopher Grundler, Director, Federal
Facilities Compliance Task Force, WH-527, 401 M Street, S.y.,
Washington, D.cC. 20460 as soon as possible. Suggested factors
to consider include completeness of the teport, facilities
with ongoing remedial investigation/feaSibility studies or
targetted for remedial actions, level of community concern,

level of State interest, etc. -

An approach which has been under discussion to fucrther
mli the process is whether to do an HRS/NPL evaluation
On one appropriate area of a facility angd list the entire .

~facillity iFf the area scores high enough; or to do HRS/NPL

evaluations on each appropriate area and thys have multiple

NPL sites listed for one facility. while site-specific

ci;cumstances and discussions with the State may dictate
which approach to take, as .a general matter we have decided
to use the NpL to list the entire facility where there is
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<~ .._at least one NPL-eligible site At the—fscilfeyt. ‘Pollowing -
the NPL listing, and separate from the NPL process, EPA and L

( the State will then work with the facility to design a
' comprehensive strategy which would address both RCRA and CERCLA
requirements at the facility. As stated in the proposed EPA
Federal facility listing policy (52 FR 17991, May 13, 1987),
NPL listing in NO way preempts applicable RCRA requirements.

Process

October 15, 1987. The work will be initiated in the Regions.

We will forward a memo explaining how to access and initiate
tasks under the TES contract. TES has been trained by the
pre-remedial program contractors familiar with the HRS and the -

evaluation of Federal facilities. -

Where the information in the reports is minimally inade-
quate for scoring purposes, the EPA contractor will attempt to
Ssupplement the information by. telephone with the designated
facility contact. However, if there are major gaps in available
data, we will have to use the time consuming process of
identifying the inadequacies and the Federal agency will have

to supplement the information.

( Once the EPA contractor has completed the HRS scoring,

\ those sites that score above 25 will be sent to the Regional
NPL Coordinators for a quality control review, followed by
quality assurance in the Hazardous Site Evaluation Division in
Headquarters, and finally proposal for the NPL if the score is

Long-term Strategy and Process: Future Listing Under the New HRS

Consistent with §120(a)(2), EpPA Strongly recommends that
all Federal agencies adopt EPA. terminology; €.9., Preliminary
Assessment (PA), Site Inspection (ST), etc. The Department,of
Defense and Department of Energy have already committed to

using EPA terminology.

The long-term Strategy applies to those facilities in the
docket not evaluated for/listed on the special Federal facility
proposal. The new ‘HRS will be used for evaluation of these
.facilities. Federal ageacies are cesponsible for collecting,
within 18 months of the date of énactment, the information
Ne€cessary for EPA to determine which facilities should be
listed on the NPL. Determinations for inclusion on the NPL
are based primarily on a score developed as a result of applica-
tion of the HRS. The .information required by the National
Contingency Plan (NCP) €or applying the HRS is equivalent to

"an EPA PA and SI.
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Pursuant to Section 121(£€), 1If epa agrees with the no further
action determination, this information will be entered into
the docket., 1f EPA does not agree, EPA will notify the
Federal agency that more information isg needed for the required

evaluation,

If, based on the PA, the Federal agency‘ﬁetermines an SI ..
is necessary, the Federal agency should perform an sI on the
facility consistent with SARA and the NCP by April 1988 and
submit the PA/SI report to the EPA CERCLA FF Contact angd to
the State. Federal agencies should Notify the State of srsg

The PA/SI teéport must coatain the information necessary
for EpPA to Score sites using the HRS. Again, Epa recommends
that Federal agencies develop draft HRS scores to ensure
that all of the neécessary information has been Collected andg
documented, Guidance on yse of the new HRs will bhe developed

and training for Federal agencies will be provided,

The standard quality control/quality assurance process in

Conclusion

: SARA sets out very stringent deadlines for both EPA ang
other Federal agencies. In order Lo address these deadlines,
good communication and a clear understanding of the requirements
is essential, EPA is committed to assisting the other Federal
agencies in meeting their obligations under SARA, Please diract
any questions You have to Christopher Grundler, Director, -
‘Federal Facilities Compliance Task Force at 475-8800 or Linda
Southerland of the Task Force staff at 382-2035, : ;

Attachments

Addressees: Federal Agency Environmental Contacts

‘State Eavironmental Agencies .
Waste Management Division Directors, Regions 1-x -

CC: Regional Counsel, Regions 1-x

Federal Facilitjes Task Force - !
Federal-Facilitjes Coordinators,'Regions 2 S o
Marcia Williams, osw. it

Lee Herwig, orFa

Mark Greenwood, 0GC
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~ United States Office of Solid Waste
Environmental Protection and Emergency Response
Agency Washington, D.C. 20460
e E P A Otfice of Waste Programs Enforcement . Summer 1988
N " Environmental
. 4 The Superfund Enforcement
Process: How It Works
INTRODUCTION LIST OF ACRONYMS
In 1980, Congress passed the Comprehensive Environ- CERCLA:  Comprehensive Environmental Responss,
mental Response, Compensation and Liability Act Compensation and Liability Act of 1980
(CERCLA), commonly called Superfund. This law pro- IAG: Interagency Agreement '
vides the U.S. Environmental Protection Agency (EPA) NBAR:  Non-binding Allocation of Responsibility
wimmemthoﬁtymdmoemrymolstomponddhealyor - NPL: National Prioritles List
to compel potentially responsible parties (PRPs) to respond PRP: Potentially Responsible Party
tomleascsormrwmedmleasesofhnwdmmbstnncu. RCRA: Resource Conservation and Recovery Act,
pollutants or contaminants. CERCLA created two parallel as Amended
and complementary programs aimed at achieving this goal. RD/RA: Remedial Design/Remedial Action
RVFS: Remedial investigationFeasbility Study
The first program involves the creation of a trust fund ROD: Record of Decision
ﬁnmcedtluoughaspedalnxonmechunlullndpeuo- SARA: Superfund Amendments and
leum industries. This trust fund, known as the Superfund, Reauthorization Act of 1986
may be available for site remediation when no viable PRPs

mfmndorwhml’khfdlmnkemmrympom
actions. PRPs are defined as parties identified as having
owned or operated hazardous substance sites, or who have
transported or arranged for disposal or treatment of hazard-
ous substances, pollutants or contaminants at such sites. The
second program provides EPA with the authority to negoti-
msemunmts.wissueomnmmhdlwcdngdtmlo
mkeneoessuyrespon‘seacﬂm,onom?k?stompayme
costs of such actions when the Trust Fund has been used for
these purposes. The actions EPA takes to reach settlement
or 1o compel responsible parties to pay for or undertake the
remediation of sites are referred to as the Superfund enforce-
aent process. CERCLA was reauthorized and amended on
October 17, 1986, by the Superfund Amendments and,
Reauthorization Act (SARA). SARA provides EPA with

- new authorities and tools that strengthen the enforcement
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This fact sheet describes the enforcement authorities and the
process that is followed under the Superfund program. Itde-
scribes the options available to EPA for remediating hazard-
onswastesimzmemolsandmechuﬁsmsmatEPAmyuse
in negotiating settlements with PRPs, and describes the
decision-making process at enforcement sites.

OVERVIEW OF THE ENFORCEMENT
PROGRAM

A major goal of the Superfund program is to encourage PRPs
to remediate hazardous waste sites. The enforcement proc-
ess normally used by EPA to enlist PRP involvement may
include five major efforts.
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Tomﬂamxdﬂwenfmmmhismmwmm-
starad the Sfiperfund remedial process. Under the remedial pro-
mEPAMlong-macﬁomtosmpasubmnﬁaﬂy
reduce releases or threats of releases of hazardous substances
that are serious but not immediately life-threatening. Removal
actions, which are short-term, immediate actions intended 10
stabilize a hazardous incident or remove contaminants from a
site that pose a threat to human health or welfare or the environ-
ment, may be taken at any point in the remedial process.

The Superfund process begins with a preliminary assessment/
site inspection (PA/SI). This usually is conducted by the State,
to determine whether the site poses a significant gh poten-
ﬁalhmdmwmﬁnﬂusmdymdinvesﬁpﬁon.

mﬁwismenm&edusinglhelhmdhnkthym(HRS).
a numerical ranking system used to identify the site'’s potential
hazard to the environment and public health. Sites assigned an

SUPERFUND REMEDIAL/ENFORCEMENT PROCESS

ARANGD
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HRS score of 28.5 or above are added to the National Priorities
List (NPL).

Next, a remedial investigation (RI) is conducted to assess the
extentand nature of the contamination and the potential risks. A
feasibility study (FS) is then prepared to examine and evaluate
various remedial alternatives.

Following a public comment period on EPA's preferred alterna-
tiveandmednftFSlepm.EPAchooseuspeciﬁcmedialplan
and outlines its selection in the Record of Decision (ROD).

Once the remedial design (RD) (which includes engineering
plans and specifications) is completed, the actual site work, or
remedial action (RA) can begin. After RD/RA activities have
been completed, the site is monitored to ensure the effectiveness
of the response. Certain measures require ongoing operation or

Fust.EPAmunptstoidunifyPRPsuuﬂyintheSuper-
fund process as possible. Once identified, EPA will notify
these parties of their potential liability for response work
when the site is scheduled for some action. Second, in the
course of identifying response work to be done, EPA will
encourage PRPs to do the work at a site.

Third, if EPA belicves the PRP is willing and capable of
doing the work, EPA will attempt to negotiate an enforce-
ment agrecment with the PRP(s). The enforcement agree-
ment may be an agreement entered in court (such as a
Judicial consent decree) or it may be an administrative
order (where EPA and the PRP(s) sign an agreement
outside of court). Both of these agreements are enforce-

- able in.a court of law. Under both agreements EPA

oversees the PRP,

'Founh.ifasenlununlsnotmched.EPAmuseits,
" authority to issue a unilateral administrative order or

directly file suit against the PRP(s). Under either course

- 2;-&;0“.
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of action, PRPs are directed to perform removal or reme-
dial actions at a site. If the PRPs do not respond to an ad-
ministrative order, EPA has the option of filing a law suit
to compel performance.

Fifth, if PRPs do not perform the response action and EPA
undertakes the work, EPA will file suit against PRPs,
when practicable, to recover money spent by EPA and
deposit it in the Superfund Trust Fund. This is called cost
recovery, and it is a major priority under the Superfund
program.

THE ENFORCEMENT PROCESS FOR
REMEDIAL ACTIONS

PRP Search and Notice
EPA is committed to strengthening efforts to reach settle-

ments with PRPs. EPA believes that settlements are most
likely to occur when EPA interacts frequently with PRPs.



ENFORCEMENT AUTHORITIES

maiMSwafmdmmmmhaiudmdexmded
mOctcbal?.lmm&eddemRupdsnedhmhwthe
Superfund Amendments and Act of 1986
(SARA). MWW&SWTMtM
bsssbﬂﬁmmdclniﬂedandumdedmfawm
authorities: ’

* Acc2ss and Information Gathering - SARA strengthens
EPA’s ability t obtain access to investigate ites and 10
obnhinfmmujmﬁunpuﬁuwithhmbdpomwsin.

* Se ent Authorities - CERCLA authorizes EPA 1o
com aPRPt mmdaubnecguyacﬁonsbcumlﬂle

. CouRecmry-OweaFmd-ﬁmmedmhum
undertaken, EPA can recover costs from the responsible
parties. Pasundpmuufacilityowmmopum.uwen
uhlz-'dousmbmneemundmmlﬂbe
liablemduSnpafmdfonupammmdfcrdlmgeb
natural resources, EPAmymomFedaﬂmmcom

formation for the public mdismihbleforpnblicinspecﬁm

. CIdzaS-lh-SARAmﬂu'buaciﬁmlomanypamf' \
lheUniledSmaanindividmlSuefotmyviohﬁoni
standards and requirements of the law, under certain
conditions.

Federal Facilities

SARA also adds a section dealing with releases of hazardous suf. ,
stances at Federal facilities. This provision clarifies that Super-
fmnlapplialo?edenlagmciesandmmleymustcomply with
its requirements. SARA clearly defines the process Federal -
agencies must follow in undertaking remedial responses. At
NR.ﬁu.EPAuukesﬂneﬁmlsdecﬁonomwmedyifme
Fedmlmwcyndl‘-.'PAdingm. A Federal agency must
medima%ﬂtxﬂityﬂuwﬂ:nhmymm

feasibility studies, and remedial actions. State and local officials
alnmusbegivenﬂnoppaumitynpuﬁcipucindnphnning
and:eleeﬁmofmymedy.hcludingmemviewofmdan(
Summgivmafumnoppunnﬁtylomviewmedieuo‘
ensure that they incorporate State standards. Public participa-
ﬁonhlddncingleleuuul’edualhcﬂiﬁuisenhmdby
SARA, which establishes a Federal Agency Hazardous Waste
Compliance Docket. ‘l'hisdocbtfmctionsuueposilnryoﬁn-

Thisimeucﬂonisimpombecauseltpmvldumeoppor-
nnﬂtymshminfomﬂmnbmnﬂndteuﬂmyreduce

delaysincmdpcdngmwdom.

mmfomemmmwmhmrchform.
concurrent with NPL listing.

Onceidemiﬂed.PRPsmtypiullyimwdagenenlmdce
letter. The general notice informs PRPs of their potential
liability. The general notice also may include a request for
and a release of information on PRPS and the substances at
the site. The overall purposes of the general notice are to

pmvidePRPthlnwbllcwimadvancenodceofpossible,

ﬁmunegoﬂaﬂomvglthEPA.wopendnumofeommu-

xﬂcaﬁonbetwemEPAandPRPs.andtoadvisePRPsof
potential liability.

Inldditiontothegenenlnodcu.EPAmayissma“special
notice,” which invokes a temporary moratorium on certain
EPA remedial and enforcement activities, An RI/FS special
mﬂceinlﬂntesa”—daymomoﬂmlndmRDIRAspecial
notice initiates a 120-day moratorium. The moratorium .
provides a period of time during which EPA and PRPs ne- 1
gotiate, The goal of negotiations is for EPA and PRPsto
rcadnmlememwheumeml’ugmemoonductmd/q'
finance response activities. Negotiations may be terminatec.
after 60 days for either the RIFS or RD/RA if PRPs do not
provide EPA with a "good faith® settlement offer.




Negotiations for the RUFS

__The PRPmay conduct the RIFS if EPA determines the PRP
(s qualified to conduct the RUFS and if the PRP agrees to
reimburse EPA for the cost of oversight. The terms of this
agreement to conduct the RIFS are outlined in either an
Administrative Order on Consent or a Consent Decree, both
. of which are enforceable in court. If negotiations do not
result in an order or a decree, EPA may use Trust Fund
monies to perform the RI/FS and seek reimbursement for its

* cOsts.

Negotiations for the RD/RA
Whet; a §pgdﬂ notice is used, the moratorium for RD/RA

may be extended (o a total of 120 days. The terms of the
agreement to conduct the RD/RA are outlined in a Consent

Decree, which all parties sign and is entered in court. If ne-.

gotiations do not result in a settlement, EPA may conduct the
remedial activity using Trust Fund monies, and sue for reim-
bursement of its costs with the assistance of the Department
of Justice (DOJ). Or EPA may issue a unilateral administra-
tive order or directly file suit to force the PRPs to conduct the
remedial activity.

Administrative Record

(\_ -he information used by EPA to select a remedy at a site
must be made available to the public. This information, in-
cluding public comments, is compiled and maintained in the
administrative record files. The administrative record
serves two main purposes. First, it ensures an opportunity
for public involvement in the selection of a remedy at a site.
Second, it provides a basis for judicial review of the
selection.

TOOLS FOR ENFORCEMENT

In addition to outlining the procedures for the enforcement
process, CERCLA provides tools that are designed to help
EPA achieve settlements.- The CERCLA settlement authori-
lies may be used by EPA o foster negotiations with PRPs
instead of taking them %0 court. EPA belicves that PRPs
should be involved carly in the Superfund process at a site.
Itis in the best interest of PRPs to negotiate with EPA and to
conduct the RI/FS, as this can'keep the process smooth and
costs can be controlled. EPA actively promotes scttlements
with PRPs using tools in SARA and is continuing to work
towards improvements in the settlement process itself.
"hese new SARA tools include, but are not limited to:

<
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Mixed Funding

CERCLA authorizes the use of "mixed funding.” In mixed
funding, settling PRPs and EPA share the costs of the re-
sponse action and EPA pursues viable non-settlers for the
costs EPA incurred. Through guidance, EPA discusses the
use of three types of mixed funding arrangements. These are
"preauthorization,” where the PRPs conduct the remedial
action and EPA agrees to reimburse the PRPs for a portion
of their response costs; "cash-outs,” where PRPs pay for a
porticn of the remedial costs and EPA condncts the work;
and "mixed work,” where EPA and PRPs both agree to
conduct and finance discrete portions of a remedial action.
EPA prefers a "preauthorized” mixed-funding agreement,
where PRPs conduct the work.

EPA encourages the use of mixed funding to promote
settlement and site remediation, but will continue to seek
100 percent of response costs from PRPs where possible.
Use of mixed funding does not change EPA's approach to de-
termining liability. PRPs may be held jointly and severally
liable and EPA will seek to recover EPA's mixed funding
share from non-settling PRPs whenever possible.

De Minimis Settlements

De minimis settlements are smaller agreements separate
from the larger settlement for the chosen remedy. Under de
minimis settlements, relatively small contributors of waste
to asite, or certain "innocent” landowners, may resolve their
liability. Innocent landowners are parties who bought prop-
erty without knowing that it was used for hazardous waste
handling. Or EPA may enter into de minimis settlement
agreements with a party where the settlement includes only
a minor portion of the response costs and when the amount
of waste represents a relatively minor amount and is not
highly toxic, compared to other hazardous substances at the
facility. De minimis settlements also may be used where the
PRP is a site owner who did not conduct or permit waste
management or contribute to the release of hazardous sub-
stances. De minimis settlements are typically used in con-
junction with covenant not to sue agreements. These agree-
ments generally will be in the form of administrative orders
on consent and are available for public comment.

Covenants Not To Sue

A covenant not 1o sue may be used to limit the present and
future liability of PRPs, thus encouraging them to reach a
sctilement carly. However, agreements generally include
“reopeners” that would allow EPA to hold parties liable for



conditions tmhlownatthctimcofsetﬂununorforncwm-
fomadonindicaﬂnxlhattlnmmedhucdonisnotpmwc-
tive of human health and the environment. In some cases,
suchasdgmlﬂmhsmlunm,rdcasesmaybemnwd
without reopeners. 'Cavmmnotmsuemlikelytobe
usedonlyininstmwluemenegoﬂaﬁngPRPlsmpon-
sible for only a very small portion of a site, and, therefore,
EPAismuredﬂmanyhm:epmblemthhthesitemnot
likely to be the result of that PRP’s contribution

Non-binding Allocations of Responsibility (NBAR)

NBAR is a process for EPA to propose a way for PRPs to
allocate costs among themselves. EPA may decide to
p:epa'x’u'nﬁBARwhenlheAgencydeteminutMsallou-
tionis likely to promote settlement. AnNBAR does not bind
mexovemmuuorPRPsmdcumotbendmmedasevidawe
or reviewed in any judicial » including citizen
suits. Since each PRP may be held liable for the entire cost
of response, regardless of the size of its contribution to asite,
hlowingEPA'spmposedalloaﬁonsdlememyencoumge
ﬂ:ePRPstoscnleoutofcmmmhermmnmtheﬁskofbeing
held fully responsible,

STATE PARTICIPATION

mSuperﬁmdpmmanowsformenemmguSme
participation in enforcement activities. First, EPA is re-
quired to notify the State of negotiations with PRPs and
pmvideﬂleoppommityforﬂnSuchardcipm States
maybeapanytomyseulememinwhichﬂnypudcim.
lnaddlﬁon.EPA-lsamﬂudlopmvldeﬂmdstoSmw
aﬂoancparﬂdpaﬂoninenfmlcﬂviﬁumdm
finance certain State-lead enforcement actions.

PUBLIC PARTICIPATION/COMMUNITY
RELATIONS

EPA policy and the Superfund law establish a strong pro-
gram of public participation in the decision-making process
at both Fund-lead and enforcement sites, The procedures
and policy for public participation at enforcement sites are
basicaﬂyﬂusameasformn—mforeemem:im. This fact
sheet is limited to those special differences in community
relations when thé Agency is negotiating with or pursuing
litigation against PRPs. The contact listed below has nu-
merous fact sheets on the Superfund program, including a
fact sheet on Public Involvement.

Community relations at enforcement-lead sites may differ
from community relations activities at Fund-lead sites
because negotiations between EPA, DOJ and PRPs gener-
ally focus on the issue of liability. The negotiation process,
tlm.mquimtlmaomemformationbekeptconﬁdenﬁal
mdismtumallyopmmmemblic.

When these discussions deal with new technical informa-
tion that changes or modifies remedial decisions, this infor-
madonwillbedocumemedmdplacedlnthe administrative
record files. This process provides the public with critical
informaﬁonmdanblameAmytomoveqmcklytq
wards settlement. Information on enforcement strategy,
details of the negotiations, such as the behavior, attitudes, or
legal positions of responsible parties; and evidence or attor-
ney work product material developed during negotiations,
must remain confidential.

FOR MORE INFORMATION:
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-COMMUNITY RELATIONS DURING ENFORCEMENT ACTIVITIES AND
DEVELOPMENT OF THE ADMINISTRATIVE RECORD*

6.1 BACKGROUND AND INTRODUCTICN

The Comprehensive Environmental Response, Compensation and
Liability Act (CERCLA) as amended, provides the U.S.
Environmental Protection Agency (EPA) with the authority to

,.{espond directly or to compel potentially responsible parties
"(PRPS) to respond to releases or threatened releases of hazardous

substances, pollutants or contaminants. CERCLA created two
complementary programs aimed at achieving this goal.

Under the first program a trust fund, known as the

~ Superfund, may be available for site remediation when no viable

PRPs are found or when PRPs fail to take necessary response
actions. PRPs are defined as parties identified as having owned
or operated hazardous substance sites, or who transported or
arranged for disposal or treatment of hazardous substances,
pollutants or contaminants at such sites. The second program
provides EPA with the authority to negotiate settlements, to
issue orders to PRPs directing them to take necessary response
actions, or to sue PRPs to repay the costs of such actions when
the trust fund has been used for these purposes. The actions EPA
takes to reach settlement or to compel responsible parties to pay
for or undertake the remediation of sites are referred to as the
Superfund enforcement process.

This chapter includes an overview of the CERCLA enforcement
program, and a discussion of enforcement activities, community
relations, and the administrative record. It provides specific
discussions on community interview planning and development of
community relations plans (CRPs) for enforcement-lead sites:
enforcement activities requiring public participation; community
relations during specific enforcement actions and settlements:
and the relationship between the administrative record for
response selection and community relations. The chapter is
intended to discuss only how enforcement activities should be
considexred. during overall community relations program planning
and implementation. In developing this chapter, the Agency
refrained from repeating information contained elsewhere in the
Handbook. *

*This memorandum replaces current OSWER Directives 9836.0 and

9836.0-1a, and is the new Chapter 6 of the Community Relations in
Superfund: A Handbook (hereinafter referred to as the Handbook).
s 1
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6.2 APPLICABILITY

- This policy applies to all Fund-financed, Federal
enforcement, CERCLA-funded State enforcement, and PRP-lead
removal and remedial actions, as defined in the National
Contingency Plan (NCP). Tha information contained in this
chapter is consistent with and Serves Lo implement tie NCP. It
Creates no rights and/or obligations of any party. e

,2.3 OVERVIEW OF THE CERCLA ENFORCEMENT PROGRAM

A primary goal of CERCLA is to compel PRPs to remediate

- sites that are releasing or threatening to release hazardous

substances into the environment. The enforcement process may
involve the following major efforts.

First, EPA attempts to identify PRPs ag early as possible.
Where practicable, EPA generally notifies these parties of their
potential liability for response work when the site is scheduled
for some action; EPA will then encourage PRPs to do the work.

If the PRPs are responsive and EPA believes the PRPs are
willing and capable of doing the work, EPA will attempt to
negotiate an enforcement agreement with the PRP(s). The
enforcement agreement may be an agreement entered in court (e.qg.,
a judicial consent decree) or it may be an agreement signed by
EPA and the PRPs outside of court (an administrative order on
consent). Both of these agreements are enforceable in a court of
law, and are subject to EPA oversight of the work Performed by
PRPs

If a settlement is not reached, EPA can use its authority to
issue a unilateral administrative order, which directs PRPs to
perform removal or remedial actions at a site. If the PRPs do
not respond to an administrative order, EPA has the option of
filing a law suit to compel performance.

Finally, if PRPs do not perform the response action and EPA
undertakes: the work, EPA may file suit against PRPs to recover
money spent by EPA from the Superfund. This is known as cost
recovery;:and is a major Priority under the CERcCIA program.

The Appendix to this chapter, a fact sheet on the
enforcement Process, explains in simple terms the tools and
authorities. provided by CERCLA, and the methods EPA may use to
negotiate settlements with PRPs.

EPA must strive to help communities understand Superfund

: program goals and activities, including enforcement actions. 1In

this effort, the lead agency needs to consider the concerns of
the local community. By identifying community concerns, the
Agency can attempt to develop alternatives to response actions or
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a variation to a remedial action plan that may better meet the
needs of the local residents.

6.4 COMMUNITY RELATIONS RELATED TO ENFORCEMENT ACTIVITIES AND
ADMINISTRATIVE RECORDS :

In fostering community relations during enforcement actiorns,
Community Relations Coordinators (CRCs) should follow the same
.-gssential steps as for Fund-financed actions. The planning steps i
‘'that are critical to community relations are conducting community
interviews and developing community relations plans (CRPs). Once
the CRP has been developed, the CRC and other members of the site
team should insure that implementation follows this CRP. The
administrative record file can be used to insure that the public
knows what is happening at the site, as well as how to get
involved in determining what happens at the site. This chapter
emphasizes the enforcement aspects of these activities and
recognizes the possibility of PRP interest in participating in
these and other activities.

6.4.A Planning community Interviews and Developing Community
Relations Plans (CRPs) :
6.4.A-1 cCommunity Interviews :

In addition to general preparation for community interviews
(see Chapter 3 of the Handbook), community relations staff should
discuss the site with other Regional staff in order to identify
what special precautions, if any, should be taken in the course
of conducting the community interviews (e.gq., sensitivity to
pending litigation or the political climate of the community).
By discussing the site with regional technical and legal staff in
advance of the community interviews, community relations staff
can be apprised of any situations that might impact on these
interviews. With or without viable PRPs, the Remedial Project
Manager (RPM) should participate in the community discussions.

The.regional comunity relations staff, with the RPM or
enforcement staff, conducts discussions with different groups
before developing the CRP. It is important to note that some
interviews may. already have been conducted in the community as
part of the listing process for the National Priorities List
(NPL). These discussions, however, do not replace community
discussions-held during development of a CRP. The information
sought during the CRP development covers specific areas that are
not necessarily discussed - or asked - during the listing

process. Also, CRCs are not, nor should they be, investigators
of PRP actions at the site. During community discussions, if
information is volunteered, the CRC should advise the resident
that enforcement officers will follow up on this information.



OSWER DIRECTIVE 9836.0-1A

To 1ncorporate the full range of views, lead agency starff
may consider interviewing PRPs in the community. Every site
varies and so also do PRPs, their contribution to the site, and g
their standing in the community. In some cases, only the current
owner or operator is contacted. The enforcement team for the
site will determine who to interview. This team is comprised of
a CRC, the on-scene coordinator, regional counsel, the RPM, the
Enforcement Project Manager (EPM), as well as equivalents at the
State level when the State has the lead.

i R Community Relations Plans

Using information obtained during the community interviews,
the lead agency develops a community relations Plan (CRP) that
reflects consideration of the concerns and communication methods
Preferred by the community. The CRP format is fully described in
Chapter 3 and Appendix B of the Handbook. 1In addition, the Crp
includes two appendices; the first Presents EPA's contact 1ist of
key community leaders and interested parties. Note that the list
of community contacts will not be in the Appendix if it contains
private citizens: addresses and phone numbers. on the other
hand, public agencies, elected officials, and local groups'
addresses can be included in the administrative record and
information repositories. The second appendix outlines suggested
locations of meetings, the administrative record and information
repositories. These are all public information.

The CRP is a critical Planning tool for lead agency staff
and for the Public, as it will likely reach and impact many
People. CRPs Prepared for sites with viable PRPs should receive
input from all members of the enforcement team who are directly
affected by the scheduled activities in the CRP. For example,
attorneys should approve the accuracy of any legal information;
the RPM or EPM should approve the accuracy of any technical
information; ana the CRC should approve the accuracy of the
community relations techniques used in the CRP. The CRC is
ultimately responsible for insuring that the community relations
requirements of CERCLA/SARA are implemented. Therefore final
approval of the CRP should be by the CRC, with concurrence on
specitiq;,.ptionl by members of the team.

Coordination activities among the CRC, on-scene coordinator,
regional counsel, the RPM, and the EPM, depend on the
site-specific situation. The key initially is to Plan activities
and establish procedures for reviewing information. Adequate
Planning should prevent the release of information that might be
detrimental to the settlement and/or litigation process.

- Internal discussions with all team members during project (

Planning may be a useful mechanism for guarding against such

releases.
nce. Although EPA must share
information about a site'with the people diroctly affected by the

4
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site, this information exchange should be technical and not
legalistic; and should be coordinated so as not to jeopardize
negotiations with PRPs.

Community relations activities outlined in a CRP for an
enforcement site should be consistent with the settlement process
and the likely schedule of enforcement actions. Techniques
peculiar to enforcement sites (such as the technical discussions
outlined in Section 6.4.B-7) may be identified in the CRP as
community relations activities. ([Within the various sections and

-jppendices of a CRP, the CRC staff may wish to document EPA's

approach to coordinating and sharing information with PRPs.
However, any special conditions on Agency interaction with the
PRPs should be spelled out in the administrative order or consent
decree, not in the CRP. The public must be told early if PRPs
are willing to participate in implementing the CRP. The CRC
staff can do this by preparing a fact sheet or stating this at a
public meeting.] Discussions about the PRPs prior to signing a
consent agreement, however, can cause delays in the negotiations.
It is preferrable to delay discussing details of PRP involvement
with the site until some agreement is signed or action taken. 1If
the PRPs are to be a part of the community relations program,
early comments can cause tension and mistrust between Agency
staff and the PRP.

Assuming a site has not been referred for litigation, the
CRP only needs to inform the public of the possibility of
litigation. CRC staff may choose to describe the litigation
process, and discuss the potential effects of litigation on the
scope of community relations activities. If the site is referred
later for litigation, the CRP is to be modified to provide that
statements about the litigation, other than public information
that can be ascertained from court files, must be cleared with
the Department of Justice before issuance. The regional counsel
team member will be the focal point for that Clearance, as well
as for consulting with DOJ on statements concerning site status,
such as investigations, risk assessments and response work. The
plan will be amended to reflect any potential effects this could
have on community relations activities. When referral for
litigation is the initial enforcement action, the original
community relations plan should specify the activities that are
to be conducted during litigation, to the extent they can be
determined at that time. Section 6.4.D-2 of this policy
discusses the litigation process.

6.4.A-3 Potentially Responsible Party (PRP) Involvement

EPA is the lead agency for developing and implementing
community relations activities at an EPA "PRP-lead" site. A PRP
may assist in the implementation of community relations
activities at the discretion of the Regional office. The
Regional office, however, will' oversee PRP community relations
implementation. Specifically, PRPs may be involved in community

5
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relations activities at sites where they are conducting either
the r3106131“investigation/feasibility study (RI/FS), or the
remedial design/remedial action (RD/RA), or both. If a prp will
be involved in community relations activities, the crp should
reflect that involvement. In these cases, the PRPs may wish to
participate in public meetings, or in the Preparation of fact
sheets. Epa, however, will not "negotiate" the contents of press
releases with PRPs. ; ‘

When complete and final, the Crp should be provided to all

- “égterested parties, and placed in the administrative record file

d information repository for the particular site. If the CRP
is revised, the final revised copy should be made available to
the public, and Placed in the administrative record file and the
information repository, as well.

6.4.B Enforcement Ag;ixi;igg'gnﬂ Community Relations at
Remedijal Sites

The following subsections present an overview of the notice
process leading to the initiation of RI/FS or RD/RA negotiations,
community relations following an RI/FS order, public comment on
RD/RA consent decrees, community relations during PRP
remediation, and technical discussions.

6.4.B-1 Introductjon

Community relations activities should be Planned as early in
the process as possible. Generally, this occurs before the RI/Fs
special notice, which is discussed below. Meetings with small
groups of citizens, local officials and other interested parties
are extremely helpful for sharing general information and
resolving questions. These meetings also hay serve to provide
information on EPA's general enforcement process, perhaps through
distribution of the fact sheet attached to this guidance. a
discussion of how EPA encourages settlements may be appropriate
at this time.

Litigation generally does not occur until after the remedy
is selected (after the moratorium period that begins when the
special notice for RD/RA ends, as discussed below). EPA stafr,
however, siay need to explain early in the process that legal
constraints may apply during negotiations or litigation with
respect to community relations activities. :

6.4.B-2 Notice to PRPs

Notice letters are used to inform PRPs of their potential

.Jliability and provide an opportunity for them to enter into
" negotiations, which are intended to result in PRPs conducting or

financing response activities. The negotiation process may
include "informal®™ and "formal" negotiations.



* 0

OSWER DIRECTIVE 9836.0-1A

EPA has established a discretionary three-step notification
process to facilitate and encourage settlements at remedial
sites. First, well before the RI/FS starts, EPA usually sends a
general notice to PRPS. Second, a special notice for the RI/FS
may be sent in appropriate circumstances. Third, a special
notice for the RPD/RA may be sent, where appropriate.

The general notice advises PRPs of possible liability. The
special notices initiate formal negotiations and invoke a
poratorium on EPA conducting the RI/FS or response action, while
ncouraging PRP participation in response activities at a site.
For remedial sites, RI/FS special notices should be issued at
least 90 days before EPA plans to obligate Fund money for the
RI/FS. For an RD/RA, the preferred approach is to issue special
notices at the time the FS and proposed work plan are released
for public comment, although notice may be issued after the
Record of Decision (ROD) is signed. Once the special notice is
sent, a 60-day moratorium on EPA's conduct of certain response
activities is triggered. If a "good faith" offer is not received
within 60 days, EPA may proceed with its own RI/FS or removal, or
take enforcement action against the PRP. If a good faith offer
is received, EPA's goal is to conclude RI/FS negotiations with an
administrative order on consent within 90 days of the RI/FS
special notice. RD/RA negotiations are targeted for conclusion
with an RD/RA consent decree within 120 days of the RD/RA special
notice. These are statutory moratorium periods. The timeframe
for the RD/RA special notice moratorium may be extended for 30
days by the Regional Administrator and beyond that by the
Assistant Administrator, OSWER. Special educational efforts
should be conducted prior to negotiation/ moratorium to warn the
public that little if any information will be available to the
public during negotiations (see below).

Detailed guidance on issuance of notice letters is discussed
fully in the "Interim Guidance on Notice Letters, Negotiations,
and Information Exchange" (October 19, 1987), 53 FR 5298 (OSWER
Directive #9834.1).

6.4.B-3 Negotiations

Negotiations are generally conducted in confidential
sessions Detween the PRPs and the Federal government. Neither
the public, nor the technical advisor (if one has been hired by a
community) may participate in negotiations between EPA, DOJ and
the PRPs unless everyone agrees to allow such participation.
Otherwise the ability of the parties to assert confidentiality
at some later date may be affected.

The confidentiality of statements made during the course of
negotiations is a well-established principle of our legal system.
Its purpose is to promote a thorough and frank discussion of the
issues between the parties in an effort to resolve differences.

7
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Confidentiality not only limits what may be revealed publicly,
but also ensures that offers and counter-offers made in the
course of negotiations may not and will not be used by one party
against the other ir any ensuing litigation.

Potentially responsible parties may be unwilling to
negotiate without the guarantee of confidentiality. They may
fear public disclosure regarding issues of liability and other
sensitive issues which may damage their potential litigation
- Jposition or their standing with the public. This expectation of i
"confidentiality necessarily restricts the type and amount of

: . CRC staff should consult with and obtain the approval of

. other members of the technical enforcement and regional counsel
team before releasing any information regarding negotiations. If
the site has been referred or is in litigation, DoOJ approval
should also be obtained. In lieu of direct participation by the
Public in negotiation sessions, the CRC staff may wish to send
out the fact sheet on the Superfund enforcement Process attached
to this guidance, along with the moratorium schedules for that
specific site.

(
6.4.B-4 MMManmmm

As discussed above, RI/FS settlements usually are resolved
as administrative orders on consent. For remedial sites, an
RI/FS workplan is a trigger for implementation of community
relations activities. When the workplan is complete, a
"kick-off" meeting with the Public may be conducted in order to
present the final workplan and explain the next steps. If held,
CRC staff should make it clear that EPA approved the workplan;
announce how the PRP will be performing the RI/FS; explain EPA's
oversight role; discuss the enforcement process and
confidentiality requirements; and explain where EPA's record
files will be/or are located. As discussed in section 6.4.E, the
administrative record file will be available at a central
regional~location, and at or near the site. Since it contains
information which the lead Agency uses in selecting a final
remedy, thae administrative record file should be used as a tool

to facilitate public involvement.

Once the RI/FS has been completed, the agency will issue the
pProposed remedial action plan, and publish a notice announcing a
public comment period. At a minimum, the notice must be
published in a major local newspaper of general circulation. A
-  formal comment period of not less than 21 calendar days must be
* provided for the public to submit oral and written comments.
Note that proposed revisions to the National Contingency Plan
(NCP) suggest extending this to not less than 30 calendar days.

d An opportunity for a public meeting is also required to be
offered during the comment pericd, as well as a transcript of the
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meeting on the proposed plan. The transcript must be made
available to the public in the administrative record, and may be
distributed in the information repositories and on request. See
Chapter 4 of the Handbook for a complete outline of these
specific public participation requirements.

Once the public comment period on the proposed plan has
Closed, a responsiveness summary is prepared which serves two
purposes. First, it provides lead agency decision-makers with

nformation about community preferences regarding both the

"¥emedial alternatives and general concerns about the site.

Second, it demonstrates to members of the public how their
comments were taken into account as an integral part of the
decision-making process. A Record of Decision (ROD) is then
issued by EPA as the final remedial action plan for a site. Both
the ROD and the responsiveness summary will be placed in the
administrative record file and other information repositories.

In addition, the responsiveness summary may be distributed to all
those who commented and to the entire site mailing list. See
Chapter 4 of the Handbook for further information on requirements
for public notice and availability of the ROD and responsiveness
summary.

If a negotiated settlement for remedial action under CERCLA
section 106 is reached, it will be embodied in a proposed consent
decree (to be entered by a court). CERCLA section 122(4) (1)
requires the use of consent decrees as the vehicle of agreement
between the Federal Government and PRPs on remedial actions taken
under section 106 of CERCLA. CERCLA section 122 contains
specific public participation requirements. The Department of
Juectice lodges (provides a copy of) the consent decree with the
court, publishes a notice of the proposed consent decree in the

» and offers an opportunity for non-signatories
to the agreement to comment on the proposed consent decree before
its entry by the court as a final judgment. The public comment
period must not be less than 30 calendar days in length and may
be extended if warranted. The pProposed consent decree may be
withdrawms-or modified if comments demonstrate it to be
inappropriate, improper or inadequate.

In order to ensure that public comment opportunities are
extended to interested parties, EPA staff routinely prepare a
press release to be issued after the consent decree has been
lodged as a proposed judgment with the court. DOJ should notify
the regional counsel for the particular site and provide a copy

. of the Federal Register notice of the decree. Regional counsel

will assure that the RPM and CRC are informed of this event. CRC
staff can then mail copies of the press release or copies of the
EFederal Register notice to persons on the site mailing list. The
press release should indicate that copies of the consent decree

document may be obtained, including its location and that of any

9
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other relevant documents. The procedures for public comment on
the consent decree, as well as a contact name for obtaining
further information, should also be announced. The Public notice
and press release for the consent decree may be combined, jg
appropriate.

The ROD and Tesponsiveness Summary have usually been made
Public by this time. However, inasmuch as comments previously
were requested on the Proposed plan, comments are requested only

the consent decree. Communications with the public should

" focus on the remedial provisions of the settlement agreement,

Details of the negotiations, such as the behavior, attitudes, or
legal positions of PRPs, any compromises incorporated in the
settlement agreement, and evidence or attorney work-product
material developed during negotiations, mng;_:gmgin_ggn:iﬂgn;igl.

rundamontally different from those selected in the ROD, the ROD
will have to be amended. An amendment to a ROD also requires a
public comment period, which should coincide if possible, and be
held jointly with, the comment Period for the consent decree.

A public meeting may be held during the public comment
period, at the site team's discretion. Regional staff must offer
the opportunity for a public meeting when there are significant

determined by and based upon the judgment of EPA regional staref.
If held during the public comment period, these meetings need to
be documented, and significant oral comments received during the
meeting must be addressed in the responsiveness memorandum on the
consent decree.

Once the public comment period on the proposed consent
decree has closed, DOJ staff (in cooperation with EPA staff) must
consider each significant comment and write a responsae. Assuming
that EPA and Do continue to believe the decree should be
entered, DOJ will then file a Motion to Enter with the court, the
responsiveness memorandum, the comments received, and the consent
decree itself. The responsiveness memorandum and motion to enter
the consent decree are released to the public at the same time.
The Regional team will usge information repositories,
administrative. record files, and/or other means to make these
documents available to the public.

6-4.B-6 Community Relations During PRP Remedistion

EPA retains responsibility for community relations during a
PRP-managed remedial action pursuant to a consent decree or any

: enforcement order. The scope and nature of community relations

activities will be the same as for Fund-lead response actions.%
When PRPs participate in community relations activities at the
site, EPA and PRP roles need to be determined and explicitly
defined. Where a PRP has not been involved in the initial stages

10
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of implementing the community relations plan, but shows
sufficient  interest, commitment and capability to warrant some
level of participation, EPA should re-evaluate its role in
conducting community relations activities. In that case, a new
CRP may be developed at the discretion of the regional team. PRP
roles in conducting community relations may also be addressed in
the consent decree or other enforcement orders.

6.4.B-7 Technical Discussions

- £ Technical meetings are considered informational, and provide

orientation to the enforcement process. One of the objectives in
holding technical meetings is to describe, instruct, and explain
how the remedy may or will (depending on whether a ROD has been

signed) address the conditions of the site. Workshops exploring

the approach to the site and project status, can occur at any

point up to and beyond remedy selection. If held during RI/FS or
RD/RA negotiations, they should be separated from the legal
discussions. The RPM may host a technical discussion without PRP
concurrence; however, willingness by the PRPs to participate may
facilitate a more open and honest dialogue with the community.

Technical information must be documented and available for
the public in the administrative record file. Technical or
factual information which comes up during negotiations should
also be included in the administrative record file. 1Issues of
liability, however, are appropriately discussed only during
negotiations between EPA and PRPs, and should not be included in
the administrative record file.

Technical assistance grants are authorized under section
117 (e) of CERCLA, which allows EPA to make grants available to
communities affected by a release or threatened release at an NPL
site. Community groups may use these grants to obtain assistance
in interpreting technical information on the nature of the hazard
and recommended alternatives for investigation and cleanup.

6.4.C Community Relations During Removal Actions

EPA will encourage public participation during removal
actions ta the extent possible. However, there will be times
when this participation may need to be constrained. The NCP, the
Handbook, and Removal Procedures establish the requirements for
removal actions, including administrative record requirements.

The enforcement program encourages PRPs to conduct or pay
for removal actions. At any time, the Agency may arrive at an
agreement with the PRPs to conduct a removal, which would usually

' be embodied in an administrative order on consent. EPA also may

issue a unilateral administrative order to compel a PRP to
undertake a removal or other action. In addition, under limited
circumstances, the Agency may refer the action to DOJ, seeking a
court order to secure the removal.

b b §



OSWER DIRECTIVE 9836.0-1A

before the initiation of on-site activity. For removals with a
Planning period of less than 6 months before the initiation of
on-site activity, a Public comment pPeriod may be held where.
appropriate. The public comment period, if held, begirs when the

-rgcord file is made available for public inspection.

A unilateral administrative order or administrative order on
consent is a public document and should be made available to the
affected community at a minimum, through the administrative
record file. 1In addition, community relations staff should
discuss the terms of the order with and describe the removal
action to citizens, local officials, and the media. If the PRP
subsequently fails to respond to the order, any public statements
or information releases regarding the status of actions at the
site or pProspective EPA actions should first be cleared with
appropriate Regional technical and legal enforcement personnel.

Community relations activities during removals conducted by
PRPs should be the same as for Fund-financed removals. PRPs may
participate in community relations, subject to the same
considerations described previously in this guidance under
Section 6.4.A-3,

6.4.D mu’—mmumm:nmﬂmmi
and Settlements
Settlements

Under section 122(d) (1) of CERCLA, settlements for remedial
action are to be in the form of consent decrees filed in Federal
court. Section 122(d) (2) (B) requires DoJ to provide an
oPportunity for public comment on proposed consent decrees. This
concept is discussed in section 6.4.B-5.

Section 122(i) of CERcLA requires the lead Agency to publish
a notice of proposed settlement, for both administrative orders
on consent under section 122(g) (4) (de minimis settlements), and
under section 122 (h) (cost recovery settlements/arbitration).
The notice published in the must identify ‘the
facility concerned .and the parties to the Proposed settlement.

A public comment period of not less than 30 days is required

"tor these agreements. Regional staff should pProvide notice

(e.g., a press release, notice to persons on the site mailing
list or an ad in the newspaper: of local circulation) to
supplement the-:gﬂgxgl_gggia;gx notice. .The press-release should

12
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Provide a contact for further information.

The lead agency with jurisdiction must consider any comments
filed, and determine if the proposed settlement requires
modification where comments demonstrate that the proposed
agreement is inappropriate, improper or inadequate, or can become
effective without change. The final settlement and the response
to comments must be released at the same time and be made
available to the public. This can be accomplished by placing
both documents in the administrative record file. The response

: .ﬁg comments document (responsiveness summary) should also be sent

rectly to those who commented. PRPs who are party to the
settlement will receive notice from the Agency that the agreement

this notice.

6.4.D-2 Injunctive Litigation

At any point in the enforcement process, a case may be
referred to DOJ for litigation, and community relations
activities may change in scope. Referral is likely to occur most
frequently for RD/RA after the moratorium has concluded. 1If
litigation is initiated early in the enforcement process, the CRP
for the site may need to be modified substantially. 1If
litigation is initiated late in the process (e.g., after the
conclusion of the RD/RA special notice moratorium), the plan will
require only the addition of the litigative process.

When a case has been referred to DOJ, community relations
activities at the site should be re-evaluated by the site team,
and changes necessary to accommodate confidentiality should be
agreed upon by the site team, including DOJ. While strong
consideration should be given to implementing the plan as
developed and previously approved, the litigation process may
require changes in public disclosure. For example, the court
may impose a gag order or Place restrictions on information
releases during negotiations or any meetings with the public to
discuss potential site remedy. Under these circumstances, the
DOJ attorney will advise the site team on how to proceed.

6.4.D-3' Cost Recovery

If a Fund-financed Cleanup is conducted, EPA may initiate
litigation to recover the costs of response. Since cost recovery
generally follows removal actions or initiation of remedial

" action, community interest in the site usually will have
. lessened, unless other operable units remain to be addressed.

A spokesperson chosen by the site team, in coordination with
DOJ, should take the lead in responding to inquiries regarding
current site conditions. -All inquiries regarding. litigation

I : ' 13
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should be- forwarded to the EPA cost-recovery team, which will
Prepare a response subject to the concurrence of DOJ.

6.4.D-4

On May s, 1987, the Office of Solid waste and Emergency
Response issued guidance for public involvement in RCRA
section 3008 (h) actions (OSWER Directive #9901.3). This guidance
establishes the pProcess for public involvement in actions taken
. }mdor section 3008 (h) of RCRA.

Section 3008(h) of RCRA, the interim status corrective
action authority, allows EpaA to take enforcement action to
require cleanup at a RCRA interim status facility when the Agency
has information that there has been a release of hazardous waste
or hazardous constituents. Two orders will frequently be used to
implement the Ccleanup program. The first order requires the

RI/FS. Once the remedy has been selected, a second order
requires design, construction, and implementation of that remedy.

The RCRA guidance outlines both minimum public involvement
requirements and expanded public involvement suggestions. In
many ways the RCRA guidance usges Procedures and ideas drawn from
the Superfund community relations program. Thus, coordination
between Superfund and RCRA personnel at sites where actions under
both CERCLA and RCRA are anticipated is appropriate. Superfund
CRCs may want to become familiar with this guidance and with the
RCRA Public Involvement Coordinators to ensure that the Agency
Presents a coordinated approach. : :

Familiarity with other Federal or state laws such as the
Clean Air Act, Clean Water Act, etc. will generally make the role
of the CRC easier, for frequently many media are represented at a
hazardous waste site. A general knowledge of Federal or state
requirements may help the CRC in conversing with the public.

6.4.E wmmmﬂ_&mmwm

6.4.2-1 “Qvarviey

Section 113(k) (1) of CERcraA requires the establishment of an
administrative record upon which the selection of a response
action is baseda. 1t also requires that a copy of the

' administrative record be located at or near the site. Section
.=- 113(k) (2) of CERCLA requires that the Agency promulgate
A regulations outlining procedures for interested persons to
participate in developing the administrative record. The Agency
is addressing these statutory requirements through revisions to
the NCP and through the development of a guidance document.

s ‘Throughout the docision-miking process, g;on remedial
14 :
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investigation to selection of remedy, the administrative record
file will be available for public inspection at a central
regional location and at or near the site. The information in
the file is crucial to the public in that it contains the
information ‘upon which the lead Agency bases its decisions toward
selecting a final remedy. Community relations staff should use
the administrative record file as a tool for facilitating public
involvement.

Publicly-available documents concerning response selection

* éust be made available to all interested parties at the same

time. EPA staff should avoid situations where local residents
are provided opportunities to review and comment on site
information and other members of the public are not provided the
same opportunity. Similarly, if EPA requests PRPs to review a
pPlan, EPA should enable other members of the public to review
that plan as well. When a kick-off meeting is scheduled to
explain the final workplan and obtain opinions, the public,
including residents and PRPs, should be invited.

The administrative record file and CRP for a remedial action
should be made available to the public no later than the time the
remedial investigation phase begins, which is usually when the
RI/FS workplan is approved. The timing for establishing the
administrative record file for a removal action will depend on
the nature of the removal. As proposed in the draft NCP, for
removals with a planning period of at least six months before
on-site activities will be initiated, the record file must be
made available to the public when the engineering evaluation/cost
analysis (EE/CA), or its equivalent, is available for public
comment. For removals with a planning period of less than six
months, the record file must be available to the public no later
than 60 days after the initiation of on-site cleanup activity.

6.4.E-2 Purpose of the Administrative Record

The administrative record has a two-fold purpose. First,
the record provides an opportunity for the public to be involved
in the process of selecting a response action. During the
selection of a response action, information is reviewed and made
availablein the publicly accessible administrative record file.
Second, if the Agency is challenged concerning the adequacy of a
response action, judicial review of a response action selection
will be limited to the administrative record. By limiting
Judicial review to the record, a court's review is based upon the
same information that was before the Agency at the time of its
decision. The public should be advised that their comments must

' - be submitted in a timely manner in order to be considered.

15
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6.4.E-3 mewmm,
Administrative Record ;

The OSC/RPM and regional attorney, with the support of the
administrative record coordinator, are responsible for deciding
which documents are to be included in the administrative record,
and ensuring its adequate compilation and maintenance. The
Regional Administrator or his designee is responsible for the
certification of the record for litigation. CRcs will have some
general duties in developing the record file, but every region

e --._Jma defined different roles. In general, however, the CRC duties

will center on the relationship of the administrative record file
to the information repositories, public notices and public
comments.

First, CRCs and administrative record staff must coordinate
the location of the administrative record file and information
repositories. The statute requires that the administrative
record be available at or near the facility at issue, and that
information be available for public inspection and copying. If
the information repository does not contain a copying facility,
the Region or state may want to make arrangements for copying the
record file. EPA, however, is not required to copy the
information for interested persons.

Second, the notice of availability for the administrative
record must be published in a major local nhewspaper of general
circulation. a copy of the public notice must also be placed in
the administrative record file and may be made available to the
public through the community relations mailing list. (See the
Overview section above for a discussion of when the
administrative record file must be made available to the public.)
This notice may be combined with other notices of availability
depending on the timing of activity at a site, e.g., a notice of
availabilty of the information repository. Where appropriate, a
notice of availability of the record file or of commencement of
the public comment period may be published in the

e The public is not notified each time a document is
added to the record file. These notices should be coordinated
between the CRC and administrative record staff in order to use
resources most efficiently. For a more complete discussion of
the notice of availability, see the Guidance on Administrative
Records for Selection of CERCLA Response Actions (OSWER Directive
#9833. 3A). '

Third, the completed CRP must be placed in the
administrative record file. Community Relations Coordinators
must advise the Administrative Record Coordinator that the CRP is

final and provide him/her with a copy.
Fourth, information contained in records of communication

that were generated by the community relations staff and

considered or relied on in selecting a response should be

16
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included in the record file. 1In addition, Superfund CRCs should
take appropriate steps to ensure that any community relations
documents that are required to be placed in the administrative
record file are provided to the Regional official responsible for
the record file.

. Fifth, the text of all comments, criticisms and new
information submitted by the public, including PRP8, during the
pPublic comment period must be included in the record file. A
response to all significant comments (i.e., the responsiveness

- fummary) must also be Placed in the administrative record file.
"The responses may be combined by subject or other category in the

record file.

The record file should reflect the Agency's consideration of
all significant public comments. The Agency.has no duty to
respond to comments it receives during a formal comment period
until the close of that formal public comment period. If the

public comment period, the response must be included in the
record file. The Agency may suggest that comments submitted
prior to a formal Public comment period be resubmitted during the
comment period if the commenter desires a response. Or the
Agency may notify a commenter that the Agency will respond to the
comment in a responsiveness summary prepared at a later date.

Comments which are received after the formal comment period
Closes and before the decision document is signed should be
included in the record file but labeled "late comment.”® Since a
responsiveness Summary may already have been Prepared at this
point, the Agency must respond to late comments only if they
contain significant new information not contained elsevhere in
the administrative record which could not have been submitted
during the public comment period, and which substantially support
the need to significantly alter the response action.

- _Comments received after the decision document is signed
should be placed in a post-decision document file. They may be
added to the record file if: the documents concern issues
relevant to the selection of the response action that the
decision. document does not -address or reserves to be decided at a
later datss or where there is a significant change in a response
selection which is addressed either by an explanation of
significant differences, or in an amended decision document. The
Guidance on Administrative Records cited above gives additional
information in this regard.

, 6.4.E~4 Mmmenmmwu
Responsibilities

Because of regional differences CRCs may have additional,
general responsibilities, including:

17
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% Assessing the impact of the administrative record file
on local information repositories by consulting with
officials at the repositories. This must be done in
coordination with the Administrative Record Coordinator.
CRCs should advise the Public where the administrative
record file is located. 3

availability of the record file. This notification may
P be in addition to the newspaper notice. i

. Making available the transcript of the local meeting on
the proposed Plan, as required under section 117(a) of
CERCLA. .

8 Providing assistance to the Administrative Record
Coordinator to ensure that final comments made by EPA on
important documents generated by the State or a Federal
facility are documented in writing and submitted to the
State or Federal facility staff for inclusion in the
administrative record file. States and Federal facility
staff will compile and maintain the administrative record
files for those sites. 4

All staff involved in Superfund activities must become familiar
with the administrative record requirements.

6.4.E-5 wuﬂmn—ﬂmm“mmd
- Anformation Repositorijes

Section 113(k) (1) of CERCLA requires that "the administrative
record shall be available to the public at or near the facility
at issue." Dpuplicates of the administrative record may be placed
at any other location. The original files concerning response
action selection should be located at the EPA Regional office. A
copy of these files must be located at or near the site. The
draft NCP proposes that an exception be made for emergency
removal actions where on-site activities cease within 30 days of
initiatiom.:

Section 117(d) of CErca requires that "each item developed,
received, published, or made available to the public under
section 117 shall be available for public inspection and copying
at or near the facility at issue." These items are generally
included in the information repository.

The administrative record file at or near the site at issue
-should be located at one of the information repositories that
' already may exist for community relations purposes. The
information repository, maintained by the Community Relations
Coordinator, may contain additional information of interest to
the public, that is not necessarily part of the administrative

18
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fecord file (e.g., press releases and newspaper articles).
Documents in the administrative record file should be separated
from the other materials in the information repository.

EPA typically uses local libraries, town halls, and public
schools as locations for establishing repositories and

-administrative record files because they are Publicly accessible.

In some instances, the volume of information available for
community relations and administrative record purposes may be
larger than the capacity of these locations. Where the space of

- ¥he information repository is inadequate for supporting the

administrative record file, an alternate location for .the
administrative record file should be established. Administrative
Record Coordinators should estimate the volume of information
expected to be included in the repository and meet with
appropriate local officials to discuss space requirements. In
Some situations, separate locations may have to be established.
Administrative Record Coordinators and CRCs must inform one
another of any additional information pPlaced in these separate
locations to ensure uniformity. CRCs should carefully review
their responsibilities for the administrative record (Section
6.‘.3-3) .

Each administrative record file must be indexed. This index
identifies all the documents which comprise the record file, and
lists those documents which do not have to be present in the
record file because of their voluminous nature (raw data for
example), but which are considered part of the record. Their
location must be provided. This index is part of the record file
and must be available at each record file location.

Finally, interested parties should be able to easily find
the document(s) they need. Documents in the administrative
record file should be well organized. The CRC and administrative
record staff should coordinate with the State in closing
information repositories and record files at the end of operation
and maintenance, and following a five-year review.

19
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5090
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From: Commander, Naval Facilities Engineering Command

Subj: ° ENVIRONMENTAL PROTECTION AGENCY (EPA; FINAL RULES ON POLYCHLORINATED
BIPHENYLS (PCB)

Encl: (1) Major Provisions of Final Rule Anending 40 CFR 761,

Polychlorinated Biphenyls in Electrical Transformers (Federal
Register of 19-July 1988) .

(2) Major Provisions of Final Rule Amending 40 CFR 761,
Polychlorinated Biphenyls; Exclusions, Exemptions and Use
Authorizations (Federal Register of 27 June 1988)

(3) Federal Register, 19 July 1988, pages 27322 through 27329

(4) Federal Register, 27 June 1988, pages 24206 through 24221

1. The Environmental Protection Agency (EPA), through two gseparate Federal -
Register actions, recently amended existing regulations concerning
polychlorinated biphenyls (PCBs). Enclosures (1) and (2) summarize these

amended rules. Enclosures (3) and (4) provide the complete Federal Registers
amending the regulations.

2. Our point of contact for PCB matters is Barbara Sparks, Code 181A, Autovon
221-8531/8176 or Commercial (202) 325-8531/8176.

T. J. ZAGROBELNY,

Distribution: By direction
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CO PWC OAKLAND

CO PWC SUBIC BAY

CO PWC YOKOSUKA

CO CBC DAVISVILLE

CO CBC GULFPORT

CO CBC PORT HUENEME
NAVSUPPFAC THURMONT
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MAJOR PROVISIONS OF FINAL RULE AMENDING 40 CFR 761, POLYCHLORINATED
BIPHENYLS IN ELECTRICAL TRANSFORMERS, FEDERAL REGISTER OF 19 JULY 1988

Reference: (a) CNO ltr 5090 Ser 451/5U395842 of 18 Oct 85

1. Installation of PCB Transformers. After 1 Oct 1985, you cannot install PCB

transformers in or near commercial buildings, except for the following two
cases:

a. In emergency situations, PCB transformers may be installed until 1 Oct
1990. These transformers may only be used for 1 year or until 1 Oct 1990,
whichever is earlier. For example, this means that if you install a PCB
transformer in a commercial building (emergency situation) on 25 September
1990, it must be removed within 5 days. The owner must maintain documentation
on the emergency installation. 40 CFR 761.30(a)(1)(iii)(B)(1l) gives specifics
on this documentation. 1If emergency installation occurred between 1 Oct 1985
and 1 Sep 1988,  the transformer owner must notify the EPA Regional
Administrator in writing by 3 Oct 1988. This notification must include the
documentation information required by 40 CFR 761.30(a)(1)(iii)(B)(1l). EPA
defines "emergency situation" as when immediate transformer replacement is
needed to continue service to power users and neither a non-PCB transformer

nor a PCB-contaminated transformer is readily available for installation
(i.e., available within 24 hours).

b. Retrofilled PCB transformers may be installed for purposes of ;
reclassification until 1 Oct 1990. The EPA defines "retrofill” as removing
PCB or PCB-contaminated dielectric fluid and replacing it with either PCB,
PCB-contaminated, or non-PCB dielectric fluid. Retrofilled transformers may
be used for 18 months after installation or until 1 Oct 1990, whichever is
earlier. For example, a retrofilled transformer installed on 25 Sept 1990
must be removed on 1 Oct 1990. If the transformer is reclassified, that is,
tested after 3 months of operation and found to be PCB-contaminated or
non-PCB, the transformer may be left in place after the 18 month/1 Oct 1990
deadline. Transformer owners must maintain the documentation specified in 40
CFR 761.30(a)(1)(iii)(C)(1l). 1If PCB transformers were installed for
reclassification between 1 Oct 1985 and 1 Sep 1988, the transformer owner must
notify the EPA Regional Administrator in writing by 3 Oct 1988. This

notification must include the documentation information required by 40 CFR
761.30(a)(1)(iii)(C)(1).

Note that EPA makes an exception for retrofilled "mineral oil PCB
transformers.” EPA defines a mineral oil PCB transformer as any transformer
that was originally designed to contain mineral oil dielectric fluid and which
has been tested and found to contain 500 ppm or greater PCB. Retrofilled

mineral oil PCB transformers may be installed for reclassification purposes
indefinitely after 1 Oct 1990.

2. Radial PCB transformers in or near commercial buildings must, by 1 Oct

1990, be equipped with electrical protection against transformer ruptures
caused by both high current faults and sustained low current faults.
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o, Higher secondary voltage network PCB transfocmers in_or near commercial
buildings must, by 1 Oct 1990, be removed or reclassified to PCB-contaminated ™

Doc No: 0(8S= 00549~ 12.02-09/ 3/

or non-PCB status. (This is a requirement of the July 1985 PCB fire rule
amendments and was not changed by the July 1988 amendments.)

4. Lower secondary voltage network PCB transformers in or near commercial

buildings, but not in sidewalk vaults must meet one of the following two
requirements: ot o

a. By 1 Oct 1990 must be equipped with electrical protection against
transformer ruptures caused by high current faults, or

b. By 1 Oct 1993 must be -removed from service.

As of 1 Oct 1990, if the ounef has not provided electrical protection for the
transformers in this category, he must register them in writing with the EPA

Regional Administrator. 40 CFR 761.30 (a)(1l)(iv)(C) specifies information to
be provided. -

5. Lower secondary voltage network PCB transformers in sidewalk vaults near
commercial buildings must be removed from service by 1 Oct 1993.

6. Mineral oil transfomers: If the owner assumed that a mineral oil
transformer contained less than 500 ppm PCB (as allowed by the regulations),
then tested the transformer and found that it contained 500 ppm or more PCB,
the transformer then becomes subject to all requirements for PCB transformers
given in 40 CFR.761. 40 CFR 761.30 (a)(1l)(xv)(A) through (J) provides a
schedule of compliance efforts needed for such transformers.

7. Alternate marks fg€ PCB transformer locations (vault doors, machinery room
doors, fences, hallways, etc) are allowed if a program using these marks was

initiated prior to 15 Aug 1985 and if other specific requirements are met. 40
CFR 761.40 (j) provides these requirements.

Note: Per reference (a), for Navy purposes "in or near commercial buildings™
means within the interior of, on the roof of, attached to the exterior wall
of, in an adjacent parking area serving, or within 30 meters of a
non-industrial non-substation building. Commercial buildings include: (1)
civilian or Navy personnel assembly buildings, (2) educational properties, (3)
institutional properties (including museums, hospitals, clinics), (4)
residential properties (living quarters), (5) stores, (6) office buildings
(including administrative buildings), and (7) transportation centers

(including airport terminal buildings. subway stations, bus stations, or train
stations).
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0 U G_40 CFR 761, POLYCHLORINATED
BIPHENYLS; EXCLUSIONS, EXEMPTIONS AND USE AUTHORIZATIONS,
FEDERAL REGISTER OF 27 JUNE 1988

Reference: (a) Fonecon btwn Barbara Sparks (NAVFAC 181A) and Art Johnston
(NEHC 00D) of 8 Sept 1988

1. Materials contaminated from spills from an item containing 50 or more ppm
PCB: These materials (including equipment and structures) may be used and

distributed in commerce provided they are decdntaminated in accordance with
applicable EPA spill cleanup policies.

2. Used oil to be marketed and burned for energy recovery: The rule
establishes restrictions and recordkeeping requirements for marketers and
burners if the used o0il contains any quantifiable level (that is, 2 ppm or
greater) of PCBs. Used oil is presumed to contain quantifiable levels of PCB

unless the marketer obtains analyses or other evidence that the used fuel 011
does not contaxn quantxfxable levels of PCBs.

3. Workers servicing heat transfer and hydraulic systems containing PCBs: EPA
removed the regulatory requirement that owners of the systems provide, and
workers wear, Viton elastomer gloves when performing maintenance work on heat
transfer systems and hydraulic systems containing PCBs. Note that, per
reference (a), protective gloves should still be worn for this work. The Navy
Environmental Health Center (NEHC) recommends Nitrile gloves. If conditions
require greater manual dexterity than can be achieved with Nitrile gloves,

Viton elastomer gloves may still be worn. However, they are more expensive
than Nitrile gloves.
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ENVIRONMENTAL PROTECTION
AGENCY

( *RPant761
10PTS-62035G; FRL 3366-8)

Polychlorinated Biphenyls In Electrical

Transformers

acencY: Environmental Protection
Agency (EPA).
acTion: Final rule.

zuuMARY: EPA issued a proposed rule,
=ublished in the Federal Register of
S ugust 21, 1987 (52 FR 31738) which
nroposed amendments to the rules
.sverning the use of polychlorinated .
* iphenyls (PCBs) in transformers.
24w ong other things. this document
.nalizes those amendments which are
Jclated to the installation of PCB
r'ransformers for emergency or
7 xclassification situations and, with
_—odification. the use of an alternative
2abel on PCB Transformer locations. It
Z:1s » modifies some existing enhanced
S !cctrical protection requirements on
Z.;wer secondary voltage network
=-aasformers, and sets guidelines for
S.ringing PCB Transformers previously
S.ssumed to be PCB-contaminated
O: , 1sformers into compliance with all
~:n,licable regulations. This document
~~_{iects changes made in response to
yraments on the proposed rule.
—~a7E: In accordance with 40 CFR 23.5
5 0 FR 7271). this rule shall be
-omulgated for purposes of judicial
~view at 1 p.m. Eastern Daylight Time
:n August 2, 1988. These amendments
5.1 be effective September 1, 1988.
-1 FURTHER INFORMATION CONTACT.

EItN

q

PHOD

“tizhael M. Stahl, Acting Director, TSCA

Assistance Office (TS-799), Office of
I'oxic Substances. Environmentel
Molection Agency. Rm. EB-44. 401 M

Sireet SW., Washington, DC 20460, (202~

734-1404), TDD—{202-554-0551).
SUPPLEMENTARY INFORMATION: Section

iife) of the Toxic Substances Control Act

{ 'SCA) generally prohibits the use of
PPCBs after January 1, 1978. The statute

Jdues, however, set forth two exceptions

under which EPA may, by rule, allow a
particular use of PCBs to continue.

Under section 8(e)(2) of TSCA. EPA may

allow PCBs to be used in a totally
enclosed manner. TSCA also allows
FPA to authorize the use of PCBs in a
manner other than a totally enclosed
manner if the Agency finds that the use
“will not present an unreasonable risk
- ol injury to health or the environment.”
Public reporting burden for this
—eollection of information is estimated to
average 188 minutes per response,
-,\-‘ g ime for reviewing

Yo
I =

- published in the

instructions, searching for existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

~ Send comments regarding the burdes -

estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to *

- Chief, Information Policy Branch. PM-

223, U.S. Environmental Protection

Agency, 401 M Street SW., Washington,

DC 20460; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503.

L Background

EPA promulgated a rule, which was
published in the Federal Register of May
31, 1979 (44 FR 31514), to implement
section 8(e) (2) and (3) of TSCA under 40
CFR Part 761. The rule, among other
things, designated all intact, nonleaking
capacitors, electromagnets, and
transformers, other than railroad ¢
transformers, as “totally enclosed,” thus -
permitting their use without specific
authorizations or conditions. The
Environmental Defense Fund (EDF)
petitioned the U.S. Court of Appeals for
the District of Columbia Circuit to
review 8 number of provisions of the
rule, including the portion of the rule
that designated all intact and
nonleaking capacitors, electromagnets,
and transformers as “totally enclosed™
(Environmental Defense Fund, Inc. v.
Environmental Protection Agency, 838
F.2d 1267).

On October 30, 1980, the court, amoag
other things, decided that there was
insufficient evidence in the record to
support the Agency's classification of
transformers. capacitors, and
electromagnets as totally enclosed The
court invalidated this portion of the rule
and remanded the rule to EPA for .
further action. :

As a consequencs of the October 1980
decision. EPA undertook a number of
rulemaking actions. One such rule was
Federal Register of
August 25, 1982 (47 FR 37342) (hereafter,
“PCB Electrical Use Rule”). This rule
authorized, among other things, the
continued use, until October 1, 1885, of
PCB Transformers (electrical
transformers containing greater than 500

pm PCBb) in facilities involved in the
Elndling of food or feed items. and
authorized for the remainder of their
useful life, the use of all other categories
of non-railroad electrical transformers
containing or contaminated with PCBs.

_ In the PCB Electrical Use Rule, EPA " - -

made a determination that authorizing
the use of these transformers for the . .

remainder of their useful life (subject to .

certain conditions) did not preseat an

9

-

unreasonable risk to public health or the
environment. EPA’s August 1982
.decision to allow the continued use of
electrical transformers containing PCBs
“was based on the reported low
frequency of leaks and spills of PCBs
from this equipment compared to the
high costs associated with replacing this
equipment with substitute transformers
. or requiring secondary containment to
limit the spread of spilled materials.
EPA determined that the most cost-
effective means for reducing the risks
posed by leaks and spills of PCBs from
these transformers was to require
routine inspections, repairs, and
cleanup.
" After promulgation of the PCB
Electrical Use Rule, additional
information came to EPA’s attention
which indicated that fires involving
transformers that contain PCBs may
occur more frequently than previously
expected. Thus, EPA subsequently
undertook an evaluation of the fire-
related risks posed by the continued use
of transformers that contain PCBs, and

. the costs and benefits of measures

“designed to reduce those risks. EPA
issued & proposed rule, published in the
Federal Register of October 11, 1984 (49
FR 39966), which contained EPA's -
determination that PCB Transformer
fires (fires involving transformers
containing greater than 500 parts per
million (ppm) PCBs), particularly those
fires which occur in or near commerical
buildings, do present risks to human
bealth and the environment. EPA
reached this determination after
considering the toxicity of materials

- which can be formed and released

during fires involving this equipment, as
well as the potential for human and
environmental exposures to these
materials from a single incident, and the
expected frequency of incidents over the
remaining useful life of this equipment.

The Agency issued a final rule, :
published in the Federal Register of July
17, 1985 (50 FR 29170) (hereafter, the
“PCB Transformer Fires Rule”) that
amended the PCB Electrical Use Rule.
The PCB Transformer Fires Rule placed
additional restrictions and conditions on
the use of PCB Transformers,
particularly PCB Transformers located
in or near commerical buildings. Among
other provisions, EPA banned the
further installation of PCB Transformers
in or near commercial buildings,
required the removal of PCB
Transformers that posed particularly
bhigh fire-related risks, and required the
installation of enhanced electrical
protection on all other PCB
Transformers located in or near
commerical buildings.







e ewngge

LT, BIUPY R TS PETRTIOR TR T SR W R e e

T I T Y IR NI T

S e wws sTw. AUL A ULDUGY, JUS) A9, AVUU | ANWITD GUU NERKUIELIONS - H;‘.zs

After the promulgatjon of the PCB
Transformer Fires Rule, Mississippi
Power Company (hereafter, “Mississippi
Power") filed a pelition for review of the
rule. In the context of settlement
Degotiations, EPA agreed to issue, for
publication in the Federal Register, a
notice of intcrpretation and to propose
to amend portions of the PCB
Transformer Fires Rule.

EPA issued a Notice of Interpretation
of the PCB Transformer Fires Rule,
published in the Federal Register of
December 31, 1986 (51 FR 47241), that
clarified several provisions of the
regulations governing the use of
electrical transformers containing PCBs.
The questions concerned: (1) The PCB
Transformer registration requirements;
(2) the requirement for the removal of
stored combustibles near PCB
Transformers: (3) the requirement for the
reporting of fire-related incidents to the
National Response Center: (4) the
definition of commercial building; (5) the
status of mineral oil transformers which
are found to contain over 500 ppm PCBs;
(6) the ban on the installation of PCB
Transformers in or near commercial
buildings; and (7) the requirement for
the labeling of the exterior of PCB
Transformer locations.

Mississippi Power also raised
additional. more substantive issues
regarding EPA's ban on the installation
of PCB Transformers, the requirements
for enhanced electrical protection of
lower secondary voltage network PCB
Transformers, and the requirement for
the labeling of the exterior of PCB
Transformer locations. First, Mississippi
Power questioned whether EPA had
intended to ban the installation of PCB
Transformers in emergency situations
(where no other non-PCB substitute is
available) and the installation of
retrofilled PCB Transformers when
installed for purposes of reclassification.
Further, Mississippi Power asked EPA to
reconsider the requirement for enhanced
electrical protection of lower secondary
voltage network PCB Transformers -
because of space constraints in
sidewalk vaults, lack of suitable (i.e..
waterproof) fuse enclosures, and
Mississippi Power's belief that the cost
of fuse installation is two to four times
higher than EPA originally estimated.
Finally, Mississippi Power asked that .
EPA allow the use of alternative labels
on PCB Transformer locations, when
such labeling occurred voluntarily prior
to the effective date of the PCB
Transformer Fires Rule.

EPA evaluated the additional
information submitted by Mississippi
Power in the context of settlement

f negotiations and decided that the new
' ‘ . |
s a
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of certain of the Agency's previous
determinations. This rule presents the
results of the Agency's further
evaluations and finalizes. with some
modification, the proposed amendments
to the requirements of the PCB
Transformer Fires Rule. -

EPA received 15 comments on the
proposed rule, four of which were
received after the close of the comment
period, October 5, 1987. Thére were no
requests for an informal hearing.

. EPA has considered all the comments
received in response to the proposed
rule (as well as comments received after
the close of the comment period) and
has modified the final rule where
appropriate. Some comments either did
not address issues in the proposed
amendments, misinterpreted a proposed
requirement. or, in one case, raised an
interpretive issue, outside the scope of
this rule, that cannot be immediately
resolved. This issue concerns enhanced
electrical protection on radial and low
secondary voltage network PCB
Transformers. EPA considers the issne

. outside the scope of the rule because the

rule addresses only issues agreed upon
in the Settlement Agreement.

In order to reduce the fire-related
risks posed by the use of PCB
Transformers, the July 1985 Transformer
Fires Rule required. among other things.
enhanced electrical protection on all
radial PCB Transformers and low
secondary voltage network PCB
Transformers in use in or near
commercial buildings by October 1,
1990. The rule called for cwrent-limiting
fuses or other equivalent technology
which detect high current faults and
provide for complete deenergization of
the transformer within certain time
limitations before transformer rupture
occurred. The August 1987 proposed
amendment retained that requirement,
but offered, as an option to this
protection, transformer removal by
October 1. 1993. '

The interpretive {ssue raised by two
comments suggests that complete
deenergization of a faulted transformer
is not necessary to achieve the Agency's
goal, i.e., to prevent PCB Transformer
rupture from a fire-related incident. The
argument is that since most PCB :
Transformers are three-phased with a
current-limiting fuse on each phase, and
that since most faults are internal faults
and limited to one phase, deenergization
of the specific faulted phase would
achieve the required level of protection
against rupture. Thus, these comments
maintain that it is not necessary to
deenergize the entire transformer.

information to be certain whether
partial deenergization (i.e.. of the faul'
phase) would suffice in all situatione.
That is, EPA is not able al this time 12
state that deenergization of the fau)ie:
phase is equivalent (in terms of

" protection agains! rupture) to total

deenergization of the transformer. EP'-

.- suggests that the commentors provide

supplementary information so that EP
may resolve this interpretive issue. Jf
EPA finds that deenergization of the
faulted phase is equivalent to complet
deenergization. EPA will issue an
interpretive notice staling so. In the
meantime, EPA requires enhanced
electrical protection to achieve complt
deenergization of a faulted transforme
as stated in the July 1985 final rule. EI"
has prepared a support document for
this rulemaking that responds to those
comments that did not result in
modification of the rule. This documer,
entitled “Response to Comments on th
Proposed Amendment to the PCB
Transformer Fires Proposed Rule. June
1988," is in the public record and is
available for review and copying from
a.m. to 4 p.m. Monday through Friday.
except legal holidays, in Rm. NE-G004
401 M Street SW., Washington, DC
20460.

For a more detailed discussion of all
the issues involved in this rulemaking.
see the proposed rule. published at 52
FR 31738, August 21, 1987.

II. Summary Of The Final Rule

Under section 6(e)(2)(B) of TSCA. EF
can authorize a use of PCBs provided
that the use “will not present an
unreasonable risk of injury to health o
the environment.” EPA had delerminec
that the use of PCB Transformers until
October 1, 1985 in facilities involved in
the handling of food and feed items an.
the use of all other categories of non-
railroad electrical transformers
containing or contaminated with PCBs
for the remainder of their useful lives
would not present an unreasonable ris)
of injury to health or the environment.
However, EPA later determined that -
PCB Transformer fires (fires involving
transformers containing greater than 5(
ppm PCB), particularly fires which occ:
in or near commercial buildings, do po:
risks to humans and the environment.
EPA determined that the continued use
of PCB Transformers without addition:
regulatory control measures would
present an unreasonable risk of injury
health and the environment and thus, i
the PCB Transformer Fires Rule,
imposed further restrictions and
conditions on the use of PCB
Transformers.
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The PCB Transformer Fires Rule

required the marking of the exterior of

PCB Transformer locations with the PCB
- jdentification label, and prohibited,
( among other things, the further
3 installation of PCB Transformers
(electrical transformers containing 500
ppm or greater PCBs) in or near
commercial buildings. The PCB
Transformer Fires Rule also placed
conditions on the continued use of lower
secondary voltage network PCB
Transformers in or near commercial
buildings by requiring that these
transformers be equipped with
enhanced electrical protection as of
October 1, 1990. Enhanced electrical
protection was required by EPA to avoid
electrical failures leading to fire-related
incidents.

Following promulgation of the PCB
Transformer Fires Rule, Mississippi
Power filed suit against EPA. In
comments submitted in the context of
settlement discussion, Mississippi
Power asked EPA to consider: (1)
Clarifying the current language of the
requirements for enhanced electrical
protection by substituting the word
“rupture” for “failure™; (2) modifying the
requirement for enhanced electrical
protection of lower secondary voltage
network transformers because of space
constraints in existing sidewalk vault
locations; (3) allowing the installation of
PCB Transformers in certain
circumstances, such as in emergency
situations and for purposes of
reclassification: (4) allowing the use of
alternative labels in situations where
such labeling was voluntarily initiated
prior to the effective date of the PCB
Transformer Fires Rule; and (5)
establishing a specific schedule for 5
bringing mineral oil transformers, which
are tested and found to contain 500 ppm
or greater PCBs, into compliance with
applicable requirements.

--After reviewing the new information
submitted by Mississippi Power and
others, and considering their requests
for amendments to the PCB Transformer
Fires Rule, EPA determined that the
issues raised by Mississippi Power and
others warranted further Agency
consideration and, therefore, proposed
certain amendments to the PCB
Transformer Fires Rule. In this
document, EPA is amending the
regulations that ban the further
installation of PCB Transformers in or
near commercial buildings and impose
certain requirements for enhanced
electrical protection, as of October 1,
1990, on lower secondary voltage
network PCB Transformers.

- EPA is also amending the regulahons
to allow- (a) The installation of PCB

GOVLHRNBMLNI LAFENDL
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Transformers in emergency situations
(when no other non-PCB substitute is
available); (b) the installation of
retrofilled PCB Transformers for
purposes of reclassification: and (c) the
use of an alternative label to mark the
exterior of certain PCB Transformer
locations provided the labeling program
meets certain specific requiremerits. The
amendment will also offer owners of
lower secondary voltage network PGB
Transformers located in or near
commercial buildings the option of
enhanced electrical protection by
October 1. 1990 (as is currently
required). or removal by October 1, 1993.
Further, EPA is prohibiting the use of
lower secondary voluge network PCB °
Transformers located in sidewalk vaults
near commercial bmldmgs as of October
1,1993.

In the proposed rule, EPA used the
term “lo register” in connection with
notifying fire personnel where PCB
Transformers were located. This term
was used because legally it means "to
record formally and exactly.” EPA's
enforcement experience with 40 CFR
761.30(a)(1)(vi). however, has
demonstrated that some persons have
misinterpreted “to register” to allow
informal, nonwritten actions in place of
a formal written record. To avoid
misinterpretation, EPA has made it clear
that it interprets this term to mean to
inform or notify in writing.

Finally, EPA is amending 40 CFR
761.30(a)(1) (iv) and (v), by deleting the
words “failure” and “failures” and
lubsmutmg the words “rupture” and

“ruptures” to avoid amblguny in the
language. and is requiring a specific
schedule for bringing mineral oil
transformers, found to contain 500 ppm
or greater PCBs, into compliance with
the applicable regulations.

II1. Discussion Of The Final Rule

A. Installation Of PCB Transformers

The PCB Transformer Fires Rule
banned the installation of PCB
Transformers in or near commercial
buildings after October 1. 1985. In the
August 21, 1987 proposed rule, EPA
proposed to allow the installation of
PCB Transformers in or near commercial
buildings in two situations that EPA
believes warrant special consideration.
The first is in emergency situations,
where neither a non-PCB Transformer
nor PCB-Contaminated transformer is
currently available to replace a failed
PCB Transformer, and immediate
replacement is necessary to continue
electrical service to the entity or entities
served by the transformer. The second is
for purposes of reclassification, so that a
retrofilled transformer may accrue the

7

necessary in-service use time to allow
reclassification of the unit. As discussed
in the proposed rule (52 FR 31742), EPA
believes installation of PCB
Transformers for these two uses. under
the conditions specified, will not present
an unreasonable risk to human health or
the environment. These provisions, as
modified. are in § 761.30(a)(1)(iii) of the
final rule.

In order to ensure consistent
treatment to those owners who installed
PCB Transformers in emergency
situations or for reclassification
purposes between October 1, 1985 and
September 1, 1888. EPA has added

- §761.30(a)(1)(iii)(D) to the final rule.

Those owners must notify the
appropriate Regional Administrator of
such installations within 30 days after
the effective date of the rule.

1. Emergency installation. In the
proposed rule, EPA solicited comments
on the availability of non-PCB
Transformers for use in emergency
situations and the ability of power
companies to purchase and receive non-
PCB Transformers quickly for use in
emergency situations. This information
was requested since various electric
power companies had indicated
replacement non-PCB Transformers
were nol readily available. EPA
received a comment confirming their
non-availability; therefore, EPA assumes
that non-PCB Transformers or PCB-
Contaminated transformers are typically
neither readily available for installation
nor can they be quickly acquired. The
final rule retains the proposed
provisions on installation of PCB
Transformers in emergency and
reclassification situations in
§ 761.30(a)(1){iii)(A).

The proposed rule required
documentation to support an
“Emergency Situation” in accordance
with the definition in § 761.3. There was
Do comment on maintaining
documentation. For comphance
monitoring purposes, EPA is adding to
the final rule the requirement that
documentation be completed 30 days
after installation and be maintained at
the owner's facility. The documentation
required to show an “Emergency
Situation” is set forth in the final rule in
§ 761.30(a)(1)(iii)(B)(2) (/) through (vi).

EPA received a comment on the
proposed amendment as to whether a
PCB Transformer installed in an
emergency situation could then be
subsequently reclassified to non-PCB or
PCB-Contaminated transformer status.
EPA's response is that a transformer,
originally installed in an emergency
situation, can be subsequently
reclassified if the reclassification to non-






et .redml%{s?&.'/' Vol. 53. No. 13

Doc No: CLES- 00S5Ks - (Z2.02 - 09/13/2%
8 / Tuesday. July 19. 1988 / Rules and Regulations

o ez

PCB or PCB-Contaminated status is

- . ...pseted within the 1 year allowed for
« wrunsformer originally installed in an
emergency situation or by October 1,
1990, whichever is earlier. If the
transformer cannot be reclassified in 1
year or by October 1, 1990, whichever is
earlier, the transformer must be
removed from service since it was

- originally installed in an "Emergency

Situation™ as defined in § 761.3. In the
fina' rule, this requirement is {n
§ 761.30(a)(1)(iii)(B)(3).

2. Installation for reclassification
purposes. Although the current
regulation prohibits the replacement of a
failed PCB Transformer with another
PCB Transformer in or near a
commercial building, EPA believes that
retrofilling and reclassification should
be available as a viable option for this
equipment. EPA has typically
encouraged retrofilling and
reclassification and believes that the
benefits of reclassification in certain
situations approach the benefits of PCB
Transformer replacement.

Thus, EPA reconsidered its
determination to ban further installation
of PCB Transformers as of October 1,
1985 and proposed extending the
effective date to allow the installation
until October 1, 1990 of retrofilled PCB
Transformers so that these units may
accrue the necessary in-service use time
to allow for reclassification. The final
rule requires documentation of the
installation of PCB Transformers for
reclassification purposes to be
maintained on the owner's premises in
§ 761.30(a)(1)(iii)(C)(7) (/) through (iv).

A solicited comments on the time
needed to achieve reclassification. EPA
received comments that reclassification
o 8 non-PCB or PCB-Contaminated
transformer can take as long as 3 years.
However. EPA believes that 18 months
provide sufficient time to reclassify a
retrofilled PCB Transformer to a non-

. PCB or. at least, a PCB-Contaminated

status and added that time period to the
final rule in § 761.30(a)(1)(iii)(C)(2). EPA
believes that the benefits of allowing the
use of a PCB Transformer for this very
limited time outweigh the potential risks
‘involved. Allowing a retrofilled PCB
Transformer to be placed in service for
reclassification purposes encourages
owvners of PCB Transformers to
reclassify these units and is consistent

* with the intent of the rule, which is to

phase out gradually-the use of PCB
Transformers.

Thus, EPA is allowing the installation
of retrofilled PCB Transformers until
October 1, 1990 however. their in-
service time is limited 1o 18 months after

installation or until October 1, 1990,

“whichever is earlier, to achieve

reclassification to a non-PCB or PCB-
Contaminated status. Therefore. for
practical purposes. a PCB Transformer
would have to be installed for
reclassification purposes with enough
time allowed for it to reach at least the
PCB-Contaminated status by October 1.
1990.

EPA has also decided 10 allow this
requirement to apply retroactively to
October 1. 1985, for installation of PCB
Transformers for emergency and
reclassification purposes which bas
already taken place. Therefore, EPA has
provided for these situations in
§ 761.30(a){1)(iii)(D) of the final rule.
However, those owners who installed
PCB Transformers between October 1,
1985, and September 1, 1988, must
provide the Regional Administrator.
within 30 days after the effective date of
this rule. a notice in writing that the PCB
Transformer was installed for
reclassification purposes. Information to
be provided for compliance monitoring
purposes includes (1) The date of
installation: (2) the type of transformer
installed: (3) the PCB concentration, if
known, et the time of installation: and
(4) the reclassification schedule. These
requirements were added in the final
rule under § 761.30(a)(1)(iii)(D).

EPA recognizes that there are
differences between the installation for
reclassification purposes of a retrofilled
mineral oil PCB transformer and an
“askarel” PCB Transformer. Since
installation of a retrofilled mineral oil
PCB transformer would not present an
unreasonable risk, EPA proposed that a
retrofilled mineral oil PCB transformer
could be installed indefinitely after
October 1., 1990 for reclassification
purposes. Its reclassification to a PCB-
Contaminated transformer or s non-PCB
transformer status would then be
determined by testing its PCB
concentration 3 months after its
installation for reclassification. There
were no comments on this proposal and
the provisions are retained in
§ 761.30(a)(1) (iii)(C)(2)(;/) and
(iii)(C)(2)(s71) of the final rule.

B. Failure vs. Rupture

EPA proposed amending the language
in § 761.30(a)(1) (iv). (iv)(A). and (v), by
deleting the words “failure” and
“failures™, and substituting the words
“rupture” and “ruptures”. The preamble
explained the need for this change was
to avoid ambiguity: the final rule
includes the amendment.

C. Alternative Labeling

EPA proposed to allow the use of an
alternative label (other than that
required under the current regulation)
for marking PCB Transformer

o

locations—vault doors, machinery r8or
doors, fences. hallways. or means of
access, other then grates. and manhole
covers. While EPA is interested in a
consistent nationwide labeling system.
EPA believes that those who voluntaril
initiated labeling programs after

" consultation with local emergency
' response organizations should not be

required to incur the additional expense
associated with relabeling. There were
no comments on this issue;: however,
internal EPA review and reevaluation
resulted in some minor modifications to
the proposal. When EPA proposed to
allow the use of alternative marks, the
Agency intended to limit this use to
situations where a company can
demonstrate that a local fire departmen!
knows and recognizes the alternative.
For purposes of clarity for this rule. EPA
intends that recognizing an alternative
mark means to be able to identify it and
know its meaning. Implicit in
recognizing the use of the mark is the
necessity that the local fire department
has accepted the use of the mark. i.e..
taken steps to make personnel aware of
the mark by incorporaling it into a
formal or informal program used to
make essential information available to
fire department personnel. Thus, EPA is
modifying the final rule to require that
the company show specifically that the
local fire department accepted the use o
the mark by incorporating it into its
training program. The use of the term
*“accept” in the final rule does not
require any showing that the fire
department has approved the mark. only
that it has incorporated the use of the
mark into its response procedures and
training.

Alternative labeling. including the
notification provisions, is retained in the
final rule in § 761.40. Implicit in the
proposed notification to the Regional
Administrator was the authority to
reject the alternative labeling if it is not -
substantiated as required. The final rule
makes this authority explicit in
§ 761.40(j)(2)(iv). Also. to facilitate
compliance monitoring and
enforcement, the final rule requires
documentation from the fire department
with primary jurisdiction indicating the
unit is aware of the alternative mark,
accepts its use,-and has incorporated it
into its training materials. The final rule
does require the Regional Administrator
either to approve or disapprove in
writing the use of an alternative labe]
within 30 days of receipt of the
documentation of a program.

D. Electrical Protection

EPA proposed to amend the electrica)
protection requirements on lower
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secondury voltage network PCB
Transformers. For lower secondary
voltage network PCB Transformers

- located in sidewalk vaults near
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commercial buildings, EPA proposed
requiring the removal of these
tranformers by October 1, 1993. (See
discussion in Unit IJ1.E. below.) For all
other lower secondary voltage network
PCB Transformers in or near commercial
buildings. the proposed rule offered
owners an option to the current
requirement for enhanced electrical
protection by October 1, 1990. This
option is the removal of this equipment
by October 1, 1993, provided that EPA s
notified of the pending removal by no
later than October 1, 1990, In short, EPA
croposed to give owners of lower
+econdary voltage network PCB
I'ransformers located in or near
=ommercial buildings (in other than °
widewalk vaull locations) the option of
implementing risk reduction measures
@1 a shorter schedule, by complying
with the current requirement to install

+ ahanced electrical protection by
(ietober 1, 1990, or by removing the PCB
iansformers by October 1, 1993. As
Ciscussed in the proposed rule {52 FR
31743), EPA believes that neither of
th2se options will present an
uareasonable risk to human health or
*"re environment. EPA also proposed to
r ‘quire those owners who choose to

"~ move this equipment by October 1.
--“13. to register in writing those

17 insformers with the EPA Regional

-\ Iministrator in the appropriate region
"1y October 1. 1990. This would provide
%2 Regional Administrator with the
si1./ormation needed to facilitate
“empliance monitoring efforts. There
~ufé no comments on this provision and
- final rule incorporates it in

§ +61.30(a)(1)(iv)(C).

<. Fheseout of Lower Secondary

Vuitege Network PCB Transformers in
“lewalk Vaults 4
Ur.der the current PCB regulations, as
' October 1, 1990, EPA prohibits the use
{2l network PCB Transformers with
"ther secondary voltages, while
-»3uiring enhanced electrical protection
«n the remaining commercial PCB
-~ wnsformers, including all radial and
't 2r secondary voltage network PCB
izansformer,
FPA proposed requiring that owners
[Nower secondary voltage network PCB
vransformers located in sidewalk vaults

" 73r commercial buildings remove those

~uansformers from service by October 1,

>33- In-the proposed rule, EPA did not
3¢ those owners the option available
o 18 of lower secondary voltage
3 Transformers located
sidewalk vault, either to

remove these tranformers from service
or to install enhanced electrical
prolection. -

While EPA recognizes that allowing
the use of this equipment until October
1,1993 (an additional 3 years), without
installing enhanced electrical protection
poses some risk, EPA believes that
phaseout of an additiona) class of
tranformers above those currently
required to be phased out, further
minimizes the risk of fire-related events

‘involving PCB Transformers. EPA
continues to prefer the regulatory option
of transformer removal because it
completely eliminates PCB Transformer
fire-related risk. as well as the risks
Posed by leaks and spills of PCBs from
these transformers. Thus, although there
is some risk in allowing additional time
to phase out this equipment, EPA
believes the benefits of removing these

ontaining transformers from -
service, thus eliminating any potential
risk of PCB exposure, outweighs the
risks incurred by allowing the use of
these tranformers for an additional 3
years. Further, EPA has determined that
requiring phaseout of those tranformers
in sidewalk vaults would be practical
since owners of this equipment express
an interest in removing rather than
installing enhanced electrical protection
and EPA has already determined that
for this type of equipment some risk
reduction measure must be
implemented.

There was no comment on the
proposed amendment of the date for
removal of these tranformers and the
Provision remains in the final rule in

§761.30(a)(1)(iv)(B).
F. Discovery of a PCB Transformer

EPA proposed that in the event a
mineral oil transformer, assumed to
contain less than 500 ppm of PCBs under
§ 761.3, is determined through testing to

contaminated at 500 ppm or greater,
efforts must be initiated immediately to
bring the transformer into compliance in
accordance with Part 761. The proposed
rule contained a schedule for achieving
such compliance and solicited
comments on the time frames.

" Two'comments asked for a
clarification regarding compliance with
the recordkeeping and reporting
requirements, specifically, whether
records and reports had to be developed
for the transformer while it was :
assumed to be below 500 ppm. It is not
EPA's intention to require owners to
develop records retroactively relating to
the newly discovered PCB Transformer.
EPA is requiring that, after discovering
that & mineral oil transformer is a PCB
Transformer (and transformer that
contains 500 ppm PCB or greater), the

N

owner of the transformer comply with
the schedule for bringing the transformer
into compliance. ;
Comments indicated that anywhere
from 2 to 15 days would allow ample
time to purchase and affix labels to
transformers, vault doors, machinery
room doors, fences, hallways or other
means of access to the PCB
Transformer. Therefore, EPA is
implementing in the final rule a 7-day
period to mark the newly discovered
PCB Transformer and transformer
locations with the appropriate label, in
§ 761.30(a)(1)(xv) (B) and (C).
Comments received on the proposed

" rule agreed with EPA that 30 days was a

reasonable amount of time to complete
the written registration of the newly
discovered PCB Transformer with
appropriate fire response personnel and
building owners. Therefore, in
$ 761.3)(a)(1)(xv)(D) the final rule allows
30 days after the transformer is tested
and found to contain greater than 500
Ppm PCBs to register the transformer,
No other comments were received on
the proposed schedule. and the final rule
incorporates the other provisions as
proposed. .

G. Other Changes

Three other minor changes were made
to the proposed rule for the purpose of
clarification. The first is the addition of
the definition of “Retrofill” to §761.3 to
make clear that it means the draining
and refilling of a transformer. The
second is in paragraph (2) of the .
definition “Emergency Situation” under
§ 761.3 which has been changed to
indicate that immediate replacement
must be necessary for continued service
to “power users” rather than “utility
customers.” The third is in § 761.40(j)(3)
where paragraph (i)(1) is referenced to -
indicafe clearly the locations where the
marking labels must be placed. ;

Finally, one comment indicated there
could be confusion where phase-out of a
PCB Transformer is required and
reclassification has been achieved. EPA
agrees that a PCB Transformer that has
been retrofilled and reclassified to PCB-
Contaminated or non-PCB status in
accordance with the TSCA regulations
meels the requirement for phase-out of a

Transformer.

IV. The Record For This Rule
A. Previous Rulemaking Record

(1) Official rulemaking record from
Polychlorinated Biphenyls in Electrical
Transformers™ Final Rule, published in

the Federal Register of July 17, 1985 (50
FR 29170). :

o
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(2) Official Record from “Notice of
Interpretation of Transformer Fires
Regulations,” published in the Federal
Register of December 31. 1988 (51 FR
47241),

(3) Offizial Record from
“Polychlorinated Biphenyls in Electrical
Transformers” Proposed Rule, published
in the Federal Register of Avugust 21,
1987 (52 FR 31738). FR 31738).

B. Support Documents

(4) USEPA, OPTS. EED. Putnam,
Hayes and Bartlett, Inc. “Evaluation of
the Sufficiency of Current and Projected
PCB Disposal Capacity To Meet
Demand Requirements.” July 1986.

(5) USEPA. EED, “Response to °
Comments on the Proposed Amendment
to the PCB Transformer Fires, Rule.”
June 1988. .

(6) Letters received from:

a. Kansas City Power and Light dated
September 11, 1985.

b. Electric Power Board of
Chattanooga dated October 3, 1985.

¢. UNISON Transformer Services. Inc.
dated March 24, 1988.

(7) Correspondence between EPA and
the National Bureau of Standards:

a. Letter to Richard W. Bukowski,
Center for Fire Research, Fire Science
and Engineering Division, National
Bureau of Standards, Gaithersburg.
Maryland. dated March 29, 1988,

b. Response from Richard W.
Bukowski, dated April 18, 1983.

(8) Reports from Resource Planning
Corporation submitted to Utility Solid
Waste Activities Group, dated January
6. and 8, and April 23, 1986.

(8) Telephone communications
between: ;

8. Joseph Arcoleo of Jersey Central
Power and Light Company and Thomas
Simons, Office of Toxic Substances,
EPA. on November 18, 1987, on the time
between installetion for reclassification
of a PCB Transformer and actual
retrofilling. _ ;

b. Joseph Willoughby of the General

" Services Administration and Thomas

Simons, Office of Toxic Substances, .
EPA. on December 15. 1987, on
deenergization of PCB Transformers
through the use of current-limiting fuses.

10. Communication between Chicago
Fire Department and Commonwealth
Edison Co.: e :

a. Letter to H.A. Onishi,
Commonwealth Edison Co.. from John

- M. Eversole, Chicago Fire Department,

dated February 14, 1984.

b. Letter to Louis T. Galante, Chicago
Fire Department, from H.A. Onishi.
Commonwealth Edison Co.. dated

.. September 23, 1985.

c Letter to H.A. Onishi.
Commonwealth Edison Co.. from

poc No  Cled- 005#F « ]2.9Z <09/ 7/9%

Thomas D. Roche, Chicago Fire
Depariment.

V. Regulatory Requirements
A. Executive Order 12791

Under Executive Order 12291. issued
February 17, 1981, EPA must judge
whether a rule is.a “major rule” and.
therefore, subject to the requirement
that a regulatory impact gnalysis be

. prepared. EPA has determined that this

amendment to the PCB Rulé’is not a
“major rule” as that term is defined in
section 1(b) of the Executive Order and
therefore is not subject to the
requirement that a regulatory impact
analysis be prepared.

While the rule places some additiona)
restrictions and conditions on the use of
PCB Transformers, it is worth noting
that this rule allows the continved use of
PCBs in electrical transformers that
would otherwise be prohibited by
section 6(e) of TSCA. This rule avoids
the severe disruption of electric service
to the public and industry that would
occur if the use of this equipment were
immediately prckibited. It also avoids
the economic impact that would result
from a requirement to replace the
equipment as soon as possible.

Tkis rule was submitted to OMB as
required by Executive Order 12291.
There were no comments from OMB on
the rule.

B. Regulatory Flexibility Act

Under section 805(b) of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), the
Administrator may certify that a rule
will not. if promulgated, have &
significant impact on e substantial
number of small entitics and. therefore,
does not require a regulatory Nexibility
analysis. .

In general this rule reduces the burden
on small businesses that would
otherwise be encountered if an
immediate ban on PCB-containing
transformers were to take effect If an
immediate ban on the use of PCBs in

‘transformers were imposed, large costs

would be incurred by all producers and
users of electricity. including small
businesses.

EPA certifies that this rule will not
have a significant economic impact on a
substantial number of small entities.

- C. Puperwork Reduction Act

The Paperwork Reduction Act of 1980
(PRA). 44 U.S.C. 3501 et seq.. authorizes
the Director of OMB to review certain
information collection requests by
Federal agencies. EPA has determined
that the recordkeeping and reporting
requirements of this final rule constitute
8 “collection of information” as defined
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in 44 U.S.C. 3502(4). The provisigs;ﬁ‘
CFR 761.30 authorize the continue g8
of electrical equipment under ccrtain
circumstances which require

- recordkeeping and reporting. EPA has

clearance to collect information for thi
authorization under OMB contro)
numbers 2070-0003 and 2070-0073.
Under the normal OMB information
collection review cycle. 2070-0003 and
2070-0073 are being consolidated. and
the notification required in the cptions
allowed under this amerdment are
included unde- the consolidated ONMD
control number 2070-0003 for the use
authorization for PCB electrica)
equipment.

Public reporting burden for this
collection of information is estimated 1
average 188 minutes per response,
including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewinrg the collection of informatjon.

Send comments regarding the burden
estimate or any other aspect of this
collection of information. including
suggestions for reducing this burden. to
Chiel. Information Pelicy Branch, PM-
223, US. Environmenta) Protection
Agency. 401 M St., SW.. Washington, D
20460: and to the Office of Information
and Regulatory Affairs, Office of
Management and Budge!. Washington.
DC 20503, ma-ked “Attention: Desk
Officer for EPA."

List of Subjects in 40 CFR Part 761

Environmental protection, Hazardou:
substances, Labeling. Polycklorinated
biphenyls, Reporting and recordkeeping
requirements.

Dated: July 6, 1988.

Lre M. Thomas,
Administrotor.

Therefore 40 CFR Part 761 is amendcc
as follows:

1. The authority citation for Part 761
continues to read as follows:

PART 761—{AMENDED)

Autborty: 15 U.S.C. 2605. 2607, 2011;
Subpart G also issued under 15 U.S.C. 2614
and 2616. ’ ;

2.In § 761.3 by adding the-definitions
of “emergency situation”, “mineral oil
PCB Transformer”, “non-PCB
Transformer”, and “retrofill”
alphabetically to read as follows:

§7613 Definitions.

“Emergency Situation" for continuing
use of a PCB Transformer exists when:
(1) Neither a non-PCB Transformer
nor a PCB-Contaminaled transformer is
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currenty in storage for reuse or readily
available (i.e. available within 24 hours)
for installation.

( (2) Immediate replacement is

necessary o continue service 0 power
users. }

*Mineral Oil PCB Transformer”
means any transformer originally
designed 10 contain mineral oil as-the
dielectric fluid and which has been
lested and found to contain 500 ppm or
greater PCBs.

*Non-PCB Transformer” means any
transformer that contains less than 50
ppm PCB: excep! that any transformer
that has been converted from a PCB
Transformer or 8 PCB-Contaminated
ransformer cannot be classified as a
non-PCB Transformer until
reclassification has occurred, in
accordance with the requirements of
§ 761.30(a)(2)(v). -
. L ] L ] - *

“Retrofill” means to remove PCB or
PCB-contaminated dielectric fluid and to
replace it with either PCB, PCB-
rontaminated. or non-PCB dielectric
Nuid.

3.In § 761.30 by revising paragraphs
“a)(1)(iii). (iv), and (v), by adding
~aragraph (a){1)(xv), and by revising the
2MB control number to read as follows:

.+ 761.30 Authorizations.
. L] L ] L] L ]

(a) L

(1) * e 9,

(iii) Except as otherwise provided. as
[ October 1, 1983, the installation of
I'CB Transformers. which have been
-luced into storage for reuse or which
l:ave been removed from another
lacation, in or near commercial
L:uildings is prohibited.

(A) The installation of PCB
Transformers on or after October 1;

1185, however, and their use thereafter,
~ is permitted either in an emergency

situation, as defined in § 761.3, or in

situations where the transformer has
heen retrofilled and is being placed into
scrvice in order to qualify for
raclassification under paragraph

(a)(2)(v) of this section. '

(B) Installation of a PCB Transformer
in 4n emergency situation is permitted
when done in accordance with the
Hllowing:

(1) Documentation to support the
reason for the emergency installation of
a PCB Transformer must be maintained
al the owner’s facility and completed
within 30 days after installation of the

T—PEBTransformer. The documentation
must include, but is not limited to:

KREPFIRUDULLD AT GOVENMMLNI EAFENDE

(/) The type of transformer, i.e.. radial
or lower or higher network. that requires
replacement. ;

(17) The type(s) of transformers. l.e.,
radial or lower or higher network, that
must be used for replacement.

(/i1) The date of transformer failure.

(4v) The date of subsequent
replacement. .

(v) The type of transformer. i.e.. radial -

or lower or higher network, installed-as
a replacement.

(vi) A statement describing actions
taken to Jocate a non-PCB or PCB-
Contaminated transformer replacement.

(2) Such emergency installation is
permitted until October 1, 1990, and the

use of any PCB Transformer installed on’

such an emergency basis is permitted
for 1 year from the date of installation or
until October 1, 1990, whichever is
earlier.

(3) PCB Transformers installed for
emergency purposes may be
subsequently reclassified; however, the
transformer must be effectively
reclassified to 2 non-PCB or PCB- -
Contaminated status within 1 year after
installation or by October 1, 1990,
whichever is earlier because the
transformer was initially installed in an
emergency situation.

(C) Installation of a retrofilled PCB
Transformer for reclassification
purposes is permitted when it is done in
accordance with the following:

(7) Those who installed transformers
for reclassification purposes must
maintain on the owner's premises,
completed within 30 days of installation,
the following information:

(/) The date of installation.

(i7) The type of transformer. i.e., radial

. or lower or higher network, installed.

(1ii) The PCB concentration, if known,
at the time of installation.

(/v) The retrofill and reclassification
schedule.

(2) For purposes of this paragraph, the
installation of retrofilled PCB
Transformers for purposes of
reclassification under paragraph
(a)(2)(v) of this section is permitted until
October 1, 1990.

(/) However. the use of a retrofilled
PCB Transformer installed for
reclassification purposes is limited to 18
months after installation or until
October 1, 1990, whichever is earlier.

(/) Retrofilled mineral oil PCB
Transformers may be installed for
reclassification purposes indefinitely
after October 1, 1890.

(i) Once a retrofilled transformer has
been installed for reclassification

- purposes, it must be tested 3 months

after installation to ascertain the
concentration of PCBs. If the PCB
concentration is below 50 ppm, the -
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transformer can be reclassified as a
non-PCB Transformer. f the PCB
concentration is between 50 and 500
ppm. the transformer can be reclassified
as a PCB-Contaminated transformer. If
the PCB concentration remains at 500
ppm or greater, the entire process must
either be repeated until the transformer
has been reclassified to a non-PCB or
PCB-Contaminated transformer in
accordance with paragraph (a)(2)(v) of
this section or the transformer must be
removed from service.

(D) Owners who installed PCB
Transformers in emergency situations or
for reclassification purposes between
October 1, 1985 and September 1, 1938
must notify the Regional Administrator
in writing by October 3, 1888 of such
installation. The notification for
emergency installation must incl sde the |
information in paragraph
(2)(1)(iii)(B)( 7)(7) through (vi) of this
section. The notification for
reclassification must include the
information in paragraph
(a)(1)(iii)(C)(2)(4) through (iv) of this
section. All PCB Transformers installed
in an emergency situation or installed
for reclassification purposes are subject
to the requirements of this Part 761.

(iv) As of October 1, 1990, all radial
PCB Transformers, in use in or near
commercial buildings, and lower
secondary voltage network PCB
Transformers not located in sidewalk
vaults in or near commercial buildings
(network transformers with secondary
voltages below 480 volts) that have not
been removed from service as provided
in paragraph (a)(1)(v) of this section,
must be equipped with electrical
protection to avoid transformer ruptures
caused by high current faults.

(A) Current-limiting fuses or other
equivalent technology must be used to
detect sustained high current faults and
provide for complete deenergization of
the transformer (within several
hundredths of a second in the case of
radial PCB Transformers and within
tenths of a second in the case of lower
secondary vollage network PCB
Transformers), before transformer
rupture occurs. The installation, setti
and maintenance of current-limiting
fuses or other equivalent technology to
avoic PCB Transformer ruptures from
sustained high current faults must be
completed in accordance with good
engineering practices.

(B) All lower secondary voltage
network PCB Transformers not located
in sidewalk vaults (network
transformers with secondary voltages
below 480 volts). in use in or near
commercial buildings. which have not

been protected as specified in paragraph
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(8)(1)(iv)(A) of this fection by October 1,

--90. must be removed from service by
October 1. 1993.

(C) As of October 1. 1990. owners of
lower secondary voltage network PCB
Transformers. in use in or near
commercial buildings which have not

been protected as specified in paragraph

(a)(1)(iv)(A) of this section and which

are not located in sidewalk vaults, must

register in writing those transformers

\'ith the EPA Regional Administrator in
the appropriate region. The information
required to be provided in writing to the

Regional Administrator includes:

(7) The specific location of the PCB
Transformer(s).

(2) The address(es) of the bullding(s)
and the physical location of the PCB
Transformer(s) on the building site(s).

(3) The identification number(s) of the

PCB Transformerts).
(D) As of October 1. 1993, all lower
secondary voltage network PCB

Transformers located in sidewalk vaults

(network transformers with secondary

\voltages below 480 volts) in use near
commercial buildings must be removed

from service.

(v) As of October 1, 1990, all radial
PCB Transformers with higher
secondary voltages (480 volts and
above. including 480/277 volt sysiems)
in use in or near commercial buildings

must. in addition to the requirements of

paragraph (a)(1)(iv)(A) of this section,
be equipped with protection 1o avoid
transformer ruptures caused by
sustained low current faults.

(xv) In the event a mineral oil
transformer, assumed to contain less
than 500 ppm of PCBs as provided in
§ 761.3. is tested and found to be
contaminated at 500 ppm or greater
PCBs. it will be subject to all the
requirements of this Part 761. In
addition. efforts must be initiated
immediately to bring the transformer

into compliance in accordance with the

following schedule:
(A) Report fire-related incidents,
effective immediately after discovery.

(B) Mark the PCB transformer within 7

days after discovery.
(C) Mark the vault door. machinery
room door, fence. hallway or other

means of access to the PCB Transformer

within 7 days after discovery.
(D) Register the PCB Transformer in.
writing with fire response personnel

with primary jurisdiction and with the
building owner, within 30 days of
discovery. ;i

(E) Install electrical protective

equipment on a radial PCB Transformer

and a non-sidewalk vault. lower
secondary voltage network PCB
Transformer in or near s commercial
building within 18 months of discovery

or by October 1, 1990, whichever is later.

(F) Remove a non-sidewalk vault,
lower secondary voltage-network PCB
Transformer in or near 8 commercial
building. if electrical protective
equipment is not installed, within 18

~months of discovery or by October 1.

1993, whichever is later.

(G) Remove s lower secondary
voltage network PCB Transformer
located in a sidewalk vaull in or near a
commercial building. within 18 months
of discovery or by October 1, 1993,
whichever is later.

(H) Retrofill and reclassify a radial
PCB Transformer or a lower or higher
secondary voltage network PCB
Transformer, located in other than &
sidewalk vault in or near a commercial
building. within 18 months or by

October 1. 1990. whichever is later. This
is an option in lieu of installing electrical

prolective equipment on a radial or
lower secondary voltage network PCB
Transformer located in other than a
sidewalk vault or of removing a higher
secondary voltage network PCB
Transformer or a lower secondary
voltage network PCB Transformer,
located in a sidewalk vault, from
service.

(1) Retrofill and reclassify a lower
secondary voltage network PCB
Transformer, located in a sidewalk
vault, in or near a commercial building
within 18 months or by October 1, 1893,
whichever is later. This is an option in
lieu of insta!ling electrical protective
equipment or removing the transformer
from service.

U) Retrofill and reclassify a higher

. secondary voltage network PCB

Transformer, located in a sidewalk
vault, in or near a commercial building
within 18 months or by October 1, 1990,
whichever is later. This is an option in

-lieu of other requirements.

{Approved by the Office of Management

and Budget under control number 2070

0003; the recordkeeping requirements of

paragraph (a)(1)(xii) were approved by

Iq

L
the Office of Management ank.Batly
under control number 2070-000¥f=1

4.1In § 761.40 by revising paraar:y
to read as follows: :

§761.40 Marking requirements.

. ‘ . . .

(i) PCB Transformer locations sha
marked as follows:

(1) Except as provided in paragra;
(i)(2) of this section. as of December
1865. the vault door. machinery roor
door. fence. hallway. or means of
access, other than grates and manh:
covers, to a PCB Transfurmer must |
marked with the mark M, as requirc
paragraph (a) of this section.

(2) A mark other than the M, mar)
may be used provided all of the
following conditions are met:

(i) The program using such an
alternative mark was initiated prior
August 15, 1985, and can be
substentiated with documentation.

(ii) Prior to August 15, 1985,
coordination between the transform.
owner and the primary fire departm
occurred, and the primary fire
department knows, accepts, and
recognizes what the alternative mar
means. and that this can be
substantiated with documentation.

(iii) The EPA Regional Administru
in the appropriate region is informed
‘writing of the use of the alicrnative
mark by October 3, 1988 and is provi
with documentation that the progran
began before August 15, 1935, and
documentation that demonstrates th,
prior to that date the primary fire
department knew:, accepted and
recognized the meaning of the mark.
included this information in firefighti
training.

(iv) The Regional Administrator w
either approve or disapprove in writi
the use of an alternative mark within
days of receipt of the documentation
& program.

(3) Any mark placed in accordance
with the requirements of this section
must be placed in the locations
described in paragraph (j)(1) of this
section and in a manner that can be
easily read by emergency response
personnel fighting s fire involving thi
equipment. :

(FR Doc. 88-16194 Filed 7-18-83: 8:45 am)
BILLING CODE 8580-50-M
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- Environmental
Protection Agency

- 40 CFR Part 761

Polychlorinated Biphenyls; Exclusions,

" Exemptions and Use Authorizations; Final
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ENVIRONMENTAL PROTECTION risk of injury to health or the * - - two phases. On October 21, 1982. the
AGENCY

40 CFR Part 761
[OPTS—62053A; FLR 3369-2])

Polychlorinated Biphenyls; Exclusions,
Exemptions and Use Authorizations

AGENCY: Environmental Protection
Agency (EPA).

acmione Final rule. 7

SUMMARY: This final rule amends
existing rules controlling the processing,
distribution in commerce, and use of
PCBs by excluding additional materials
containing less than 50 parts per million
(ppm) polychlorinated biphenyls (PCBs)
from regulation under section 8(e) of the
Toxic Substances Control Act (TSCA)
which generally prohibits the
manufacturing, processing. distribution
in commerce, and use of PCBs. EPA has
found that activities allowed under this
rule will not present unreasonable risks
of injury to public health or the
environment.

EFFECTIVE DATE: This rule shall b
effective July 27, 1988. P

FOR FURTHER INFORMATION CONTACT:
Michael M. Stahl, Acting Director, TSCA
Assistance Office (TS-799), Office of
Toxic Substances, Environmental
Protection Agency. Rm. EB—44, 401 M St.,
SW., Washington. DC 20480, (202-554—
1404), TDD (202) 554-0551. ;
SUPPLEMENTARY INFORMATION: EPA is
issuing this regulation to:

(1) Eliminate the Viton elastomer
glove requirement for workers servicing
heat transfer and hydraulic systems.

(2) Allow certain equipment and
materials that have been adequately
decontaminated to be used and
distributed in commerce. &

(3) Maintain the'3 parts per billion
(vpb) effluent limit for releases from
pulp and paper mills.

(4) Allow the use of waste oil
containing <50 ppm PCBs as a fuel in.
certain combustion units.

(5) Exclude from the banon .
processing, distribution in commerce,
and use, certain products containing
<50 ppm PCBs that were “legally”
manufactured, processed. distributed in

ccmmerce or used prior to October 1,
1984.

I Bﬂground

Settion 8{e) of TSCA generally
prohibits the manufacture, processing,

_ distribution in commerce, and use of

PCBs. Under section 6(e)(2). the Agency
may authorize non-totally enclosed uses
ol PCBs upon a determination that such

,uses will not present an unreasonable -
XY} 4

B i

enviroronent: Also, under section 8{¢)(3).
EPA may by rule grant 1-year =~
exemptions from the general
manufacture, processing. and "~ 4
distribution in commerce prohibitions.
Such exemptions may be granted where -
the petitioner can demonstrate: * * ° -

(1) That the activity to be exempted
will not present an unreasonable risk of
injury to health or the environment. .

(2) That good faith efforts have been
made to develop a substitute for PCBs
vyh‘i:h does not present an unreasonable
ris Sl
In the Federal Register of May 31, 1979
(44 FR 31514), EPA issued its first
regulation implementing the TSCA
section 8(e)(2) and section 8(e)(3)
prohibitions. That first rule (the PCB Ban
Rule) included among its provisions a
general exclusion from regulation for-
those activities involving PCBs at levels
less than 50 parts per million (ppm). The
only exception to the general exclusion
for activities involving less than 5Q ppm
materials was a prohibition on the use
of waste oil as a dust suppressant,
sealant. or coating. This prohibition
applied o waste oils with any
detectabledevels of PCBs.

The Environmental Defense Fund
(EDF) successfully challenged this
general 50 ppm regulatory cutoff, and on
October 30, 1980, the U.S. Court of
Appeals for the District of Columbia
Circuit remanded the Ban Rule to EPA
for further action consistent with its
opinion. The Court determined that
there was not substantial evidence in
the record which would support the
decision to exclude generally from
regulation all materials containing PCBs
at concentrations less than 50 ppm. The
Court stated that a proper exclusion
would need to be more finely tailored to
the purposes of excluding ambient
sources of PCBs, or, be premised upon a
finding that the designated cutoff does
not present an unreasonable risk of
injury to health or the environment. The

_ rulemaking history of the PCB Ban Rule

is described in detail in the proposed
“Exclusions, Exemptions and Use ~
Authorizations” Rule published July 8,
1987 (52 FR 25838). o

- On February 20, 1981, the Chemical
Manufacturers Association (CMA), EDF,
and other industry intervenors in the
EDF v. EPA litigation, filkd a joint
motion with EPA seeking a stay of the
court's mandate. The Coart granted the
joint motion on April 13, 1881, thereby
staying the issuance of its mandate
pending the development by EPA of
additional regnlations concerning PCBs
with concentrations less than 50 ppm.

EPA undertook the regulation of PCBs

in concentrations less than 50 ppm in

16

Agency issued the Closed and
Conurolled Waste Manufacturing
Process Rule (47 FR 48980) which
excluded from the general prohibitions a
limited number of chemical
manufacturing processes defined as
“closed” or “controlled waste”

" processecs. These processes either

tesulted in no PCB releases or releases
only in controlled waste streams. In
essence. the Closed and Controlled Rule
allowed limited new manufacture of
PCBs. but only when the PCBs were
controlled and not released to the
environment.

. On July 10. 1984, EPA completed the
second phase of rulemaking concerning
low concentration PCBs. The
“Uncontrolled Rule"” (49 FR 28154) was
issued regulating manufacturing
processes generating fow concentration
PCBs in other than “closed"” and
“controlled waste" processes as well as
other activities involving previously
generated low concentration PCBs. This
second Rule excluded from regulation
additional manufacturing processes that
generated PCBs as byproducts and
impurities and allowed the limited
recycling of PCBs in the manufacture of
asphalt roofing materials and paper
products. EPA found that these
additional activities could be excluded
from the general prohibition on the
manufacture, processing. distribution in
‘commerce, and use of PCBs because
these other activities do not present an
unreasonable risk of injury to public
health or the environment.

On October 1, 1964, the date that the
Uncontrolled Rule became effective, the
court lifted its stay and any activity
involving any quantifiable level of PCBs_
was banned unless EPA had specifically
excluded. exempted. or authorized the
activity by regulation (49 FR 28173, July

10, 1984).

The pracl'ical effect of this action was
to make illegal many activities involving

_ previously generated PCBs which were

neither anticipated nor specifically
evaluated during the development of the

* Uncontrolled Rule. Many activities
“nvolving low concentrations of

previously generated PCBs were now
prohibited. regardless of the fact that
they may have presented no greater risk
than certain activities specifically -
allowed in the July 10, 1984 rule.
Petitions secking judicial review of
the July 10. 1984 rdle were filed on
September 24, 1984, in the U.S. Court of
Appeals for the District of Columbia
Circuit by the American Paper Institute

" (API), the Fort Howard Paper Company

(Ft. Howard), the Outboard Marine
Corporation (OMC), and the American
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Die Casting Institute (ADCI). The
challenges were consolidated for
resolution. and the Chemical
Manufacturers Association (CMA)
enicred the litigation as an intervenor
and respondent. EPA recognized the
concerns of the petitioners, and on
August 7, 1986. EPA entered into a
settlement agreement. EPA agreed to
propose specific amendments to the july
20. 1984 regulation to address the
concerns of the petitioners.

EPA proposed. in the Federal Registor
of July 8, 1987 (52 FR 25838). to amend
the July 10. 1984 PCB Rule (the
“Uncontrolled Rule™) by excluding
additionul materials from regulation
based on EFA’s delermination that
activities involving these materials do
not present an unreasonable rish of
injury to health or to the environment. In
the July 8. 1857 proposed rule. EPA
prepesed the following amendments to
the regulations governing the processing.
distribution in commerce, and use of
PCBs.

1. To generally authorize the
prozessing. distribution in commerce.
and use of products containing less than
50 ppm PCBs provided that the PCBs
present in the products were legally
manufactured. processed. distributed in
commerce. and/or used prior to October
1. 1984. Tke only exception that EPA
proposed to this generic exclusion of
activities involving less than 50 ppm
PCBs. was to place limitations on the
use of oil containing less than 50 ppm
PCBs as a fuel. EPA proposed to restrict
the burning of oil containing less than 50
ppm PCBs to industrial boilers and
furnaces. which EPA believes. as a
-class. will provide for more efTicient
combustion than nonindustrial boiler.
and furnaces. :

2. To authorize the distribution in
coinmerce of equipment and other
materials contaminated with PCBs from

8 spill. provided that such materials are

decontaminated in accordance with
EPA's applicable PCB spill cleanup
policies.

3. To elimiriate the water discharge
limit of less than 3 micrograms per liter
(3 ug/L). roughly 3 parts per billion
(ppb). for total Aroclors leaving a paper
processing site. !

" 4. To-eliminate the requirement that
owners of hydraulic and hest transfer
systems provide Vilon elastomer gloves
for werkers servicing this equipment,
and that workers wear these gloves
when servicing heat transfer and
hydraulic systems. :

Of the proposed amendments, the
proposal to generally authorize the
processing. distribution in commerce.

———==—and use of products containing less than

50 ppm PCBs (with a restriction on the

e

use of oil containing less than 50 ppm 88
a fuel in nonindustrial boilers) was the
most significant of the july 8. 1887 .
proposals and drew the most comment.

_ The Agency invited comments on
various aspects of its proposal regarding

products containing less than 50 ppm.
PCBs. including the exposure |
assessment that supports the Agency's
decision to prohibit the burning af low-
concentratjon PCB waste oil in
ponindustnal boilers and furnaces. In
the proposed rule, EPA indicated that it
would use any new information
submitted to the Agency to reconsider
the appropriateness of its approach
concerning the burning of oil containing
less than 50 ppm PCBs as a fuel, with
the option of excluding all used oil
products (with less than 50 ppm PCBs)
from regulation. without any restrictions
on burning or other recycling activities.

EPA received over 40 comments
during the public comment period which
closed on September 8. 1987. EPA
received comments from a number of
different sources. including electrical
utilities, chemical manufacturers. heavy
equipment manufacturers. pulp and
paper mills. members of trade
associations, the electrical equipment
service industry. and an environmental
group.

The comments are summarized in
*Response to Comments on the PR for
Amendments to the Uncontrolled PCBs
Rule.” June 1988. Several comments
were also received following the close of
the comment period, which EPA
accepted and considered as they
contained informatian not available
earlier. On September 21. 1987, EPA held
an informal hearing in Washington. DC
at the request of the Electrical
Apparatus Service Association (EASA).
EASA addressed the issues of the
buying and selling of used transformers,
salvaging and rebuilding operations. and
the effect of the Proposed Rule on this
service industry. Six EASA members
provided testimony on various
provisions of the Proposed Rule, and a
transcript of the hearing appears in the
Docket

EPA has considered all comments
received in response to the Proposed
Rule (2s well as comments received
after the close of the comment period)
and has modified the rule where
sppropriste. A more detailed

. explanation of regnlatory development

history is presented in the Preamble to
the Exclusions, Exemptions and Use

Authorizations Proposed Rule of July &
1987. A brief overview of the final rule

- follows.

"7

1. Oversiew of the Amendments

A. General Exclusion for Products
Containing Less than 50 PPM PCBS

On October 1, 1984 (the effective date
of the Uncontrolled Rule), the Court of*
Appeasls for the District of Columbia
Circuit lifted the stay of mandate that
had been in place since the Court's
decision to remand to EPA the gencral
50 ppm regulatory cutoff for PCBs. The
effect of this action was to ban all PCB-
related activities that were not
specifically excluded. authorized. or
exempied by EPA under TSCA
regulations (40 CFR Part 761). The rule
made illegal many activities involving
previously generated PCBs at
concentrations of less than 50 ppm. EPA
had not anticipated the many activities
that would be banned when the general
50 ppm cutoff was removed. and mary
of these activities were not evaluated
during the development of the 1984
Uncontrolled Rule.

CMA and others raised specific
concerns about the effect of this ban on
the distribution in commerce. further
processing. and use of products
containing less than 50 pp:o PCBs that
were produced legally before October 1.
1984. but which were in storage for use
or distribution in commerce when the
Uncontrolled Rule became effective.
These products. they argued. should be
allowed to be further processed.
distributed in commerce, and used. but
EPA did not specifically authorize or
exempt these products by the terms of
the Uncontrolled Rule. EPA agreed with
the principle that materials containing
less than 50 ppm PCBs that were legally
in existence before October 1, 1384
should be allowed to be further
processed. distributed in commerce. and
used. Accordingly, EPA agreed to
:Sldnsn these concerns in a proposed

e.

In the July 8, 1887 proposed rule, the
Agency proposed to amend the existing
regulations by generally excluding from
the TSCA section 6{e) prohibitions the
processing. distribution in commerce.
and use of products containing less than
50 ppm PCBs. prowided these products
were legally manufactured, processed.
distributed in‘commerce, or used pnor o
October 1. 1984. The term “fegally.” as
used in this exclusion, includes products
created from PCB activities allowsd by
EPA by regulation. by exemptian
petition, by settlement agreement. or
pursuant to other Agency-approved
programs. The only exception that EPA
praposed 1o this generic 50 ppm cutoff-
for processing. distribution in commerce.
and use of PCBs was a restniction on the
use of oil conteining less than 50 ppm as
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a fuel in nonindustrial boilers and
furnaces. Materials containing less than
50 ppm PCBs as a result of = spill of 50
ppm or greater nraterial after the --- - -~
cffective date of the disposal regulations
(July 2. 1979) are not excluded from
regulation by the terms of this provision..
In this final rule, EPA has adopled this
generic exclusion based upon its
duiermination that activities.ihvolving
products containing less than 50 ppm
PCB generally do not present an
unreasonable risk of injury to human
health or the environment. EPA’'s
aralyses demonstrate that the
incremental risks associated with the
processing, distribution in commerce,
ard use of products with PCB levels up .
v 50 ppm are outweighed by the
tremendous costs that would be
incurred by banning the further |
processing. distribution in commerce,
#nd use uf PCBs at these levels. .
While EPA has included used oil
products containing less than 50 ppm
I’CBs within the class of “excluded PCB
products.” the Agency is restricting the
use of PCB containing oil as a fuel. EPA
has also determined that the burning of
PCB containing oil in concentrations
L'elow 50 ppm in industrial boilers and
iirnaces does not present an
unreasonable risk to public health or the

- environment under normal operating -

cunditions. However. the finding of no
unreasonable risk for the use of PCB-
con‘aining oil as a fuel does not include
the burning of PCB containing oil under
cumbustion conditions which are likely
to promote the formation of
pelychlorinated dibenzofurans (PCDFs).
EPA believes that among known classes
of boilers and furnaces. nonindustrial
boitlers and furnaces are most likely to
create combustion conditions conducive
1o the formation of PCDFs and that the
burning of PCB containing oil as fuel
during startup and shutdown operations
i:1 industrial boilers and furnaces are
also likely to create combustion
corditions conducive to incomplete
combustion. Further, PCDFs are
considered to be more toxic than PCBs
and their formation and release during
the burning of oil under certain
combustion conditions in nonindustrial
boilers and furnaces could present a
significant risk to public health and the
environment. Thus, EPA is restricting
the burning of oil containing less than 50
ppm.PCBs as a fuel to industrial boilers
and hurnaces except during startup and

. shutdown operations.

B. Land Application of Sewage Sludges

= Land application practices involving

C_B_s at levels less than 50 ppm are ,

* ne! addressing the land application of

sewage sludges under this rule because

- any rishs from these aclivitiescanbe -

eliminated or.reduced by action taken -
under other laws administered by EPA.
EPA has the authority to manage ,
sewage sludge and other wastes
containing less than 50 ppm PCBs (43 FR
24803, June 7, 1978). under the Clean"
Water Act (CWA) and the Resource
Conservation and Recovery Act (RCRA)
programs. Further discussion of this

. issue can be found in the Proposed Rule

at 52 FR 25855.

C. Use Authorization for Hydraulic and
Heat Transfer Systems—Requirement
for Use of Viton Gloves

" In the 1979 Ban Rule (44 FR 31514),
EPA authorized the non-totally-enclosed
use of PCBs at concentrations of 50 ppm
or greater in hydraulic systems and in
heat transfer systems (40 CFR 761.30 (d)
and (e)). The 1979 use autborizations
contained conditions relating to testing
and retrofitting which were designed to
reduce the concentrations of PCBs in
these systems to levels less than 50 ppm
by July 1, 1984. :

In the July 10. 1984 Uncontrolled Rule,
EPA authorized the use of PCBs in
hydraulic and heat transfer systems at
concentrations less than 50 ppm for the
remainder of their useful lives. EPA
found that the continued use of these
systems did not present an
unreasonable risk of injury to public
health or the environment. The 1984 use
authorization. however, imposed a
condition on the continued use of -this
equipment which required owners of
systems to provide workers with Viton
elastomer gloves for protection against
dermal exposure to PCBs. Outboard
Marine Corp. (OMC) and the American
Die Casting Institute (ADCI) raised
concerns about the Viton glove
requirements in a settlement discussion
with EPA. They believed this
requirement unnecessary to prevent
unreasonable risk.

After reviewing the record for its
original decision to require the use of
Viton gloves, EPA found that the cost
associated with requiring the use of
gloves was significantly higher lian
originally estimated. Further, EPA also
found that the risks posed by servicing
hest transfer and hydradic eguipment
containing less than 50 ppm PCBs did
not outweigh the large cests associated
with requiring the use of Viton gloves, or
any other effective glove that is
commeroially available. . s

Accordingly. EPA is amending the

- authorization for hydraulic and heat
- transfer systems containing less than 50

ppm PCBs by eliminating the conditions
requiring owners to provida.. and

&

. maintenance workers to wear, gloves

formulated from Viton elastomer. After

~ evaluating economic information not -
.examined during. the 1984 rulemaking.

and updaling EPA’s estimate of the
concentration of PCBs in these systems
as of 1987, EPA has determined that the
servicing of heat transfer and hycdraulic
systems without gloves does not present
an unreasonable risk of injury to public
health or the environment.

The Agency wishes to emphasize that
the use of impermeable gloves to
prevent dermal contact with PCB-
containing fluids may be warranted but
the choice of such protection will be
dependent on factors such as the
duration of occupational exposure.
concertration of PCB-containing fluid,
and the costs and permeability of the
glove malterial.

D. Water Dischaige Limit of 3 PPB Totol
Aroclors for Pulp and Paper Processes

The July 10, 1984 rule permitted PCB
recycling activities amorig two
manufacturing industries—asphalt
roofing materials manufacturers and
manufacturers of pulp and paper
products. Five conditions were set forth
in the definition of "recycled PCBs."
including a limitation on the level of -
PCBs allowed in water effluents. The
effluent limit in the Uncontrolled Rule
limited the amount of Aroclor PCBs in
water discharged from these PCB
processing sites to less than 3
micrograms per liter (ug/L) for total
Aroclors (rough!y 3 parts per tillion {3
ppb)).

Petitioners. Fort Howard and the
American Paper Institute, filed a joint
petition challenging the 3 ppb total
Aroclors discharge limit for pu!p and
paper mills. The major concerns wer
that the regulation did not allow for
excursions above 3 ppb due to higher
PCB levels in recycled paper entering
the process and that the TSCA
concentration-based standard unfuirly
penalized those mills who conserved
water and had a decreased volume flow
in their effluent discharges.

EPA proposed to eliminate the 3 ppb
water effluent standard for PCBs leaving
pulp and paper mills for several reasons.
including: (1) EPA’s beliel that PCB
discharges from pulp and paper mills are
being adequately regulated by state
permitting authorities, and (2) EPA’s
recognition that uhder the recently
enacted CWA. Congress now requires
that all states adopt water quality
criteria within 2 years for chemicals
which have been evaluated by EPA.
Since water quality criteria exist for
PCBs. EPA believed that it had
additional assurance that all PCB
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efNucents from rec:cling procceses voould
be controiled. eliminating the need for
section. G action undes TSTA.

EPA has considered the comments
anc data sulmittec on the adcguacy of

_ state permitting programsand

. concluded that il is necessary, at this
time. to relzin the water discharge limit
in the definition of “Recycled PCBs™
given the present statur of some state
NPIJCS purmits and the foreseesble
delcys 1n implementing state revisions
of water quality standards.

In sddition, in Jigh! of comments
received. that indicaled 8 cuncentraticn-
based siandurd unfairly per.alized those
mills who consenved waler, the final
rule requires manufacturers who process
raw mdtieriais cortaminated with
Aroclor PCEs to comgly witk either a
concerntration cr 8 muss-based limit.
Allowing for a mass-based iimitation
(i.c.. d:schiaroe requirenienis muy be met
by Eimiting the volame flow) is
conzisicnt with the Ciean Water Act's
approach 1o restricting discharges as
well as the approach folivm od by stales
under their disci:arge-permitling
suthorities. EPA bclieves it prudent to
be consisteal witi: approaches already
used by the Agency 2ad stete
suthorities and permit writers for
cor.trolling the PCB discharge limit into
wealer. Allowing for a mass-Lesed
Iimitat:on wili continue 1o regulate ti.e
absolute amount of PCBs added ta the
environment from a poin! source. EPA
kas not changed the 3 ppb standard for
discharges from asphalt roufing material
menufacturing lecause these ;
manufacterers Fave not indicated a
problem in meeting that standard.

E. Materals Decontamiroted Pursuant
To Sp:l! Clecnup Policies ;

The PCB Sy ill Cleanup Pulicy (40 CFR
Part 761. Subpart G) became effective on
Max 4. 1987. The poliry establishes
uniform cleanup levels for spacified spill

--types and locations. The policy
prescribes clearup levels for different
types of “spil's” according to the PCB
concentrations involvec i the spill. the
type of materia! contaminated. and the
spill location. The Spill Cleanuy Folicy
realTirms a longstanding Agancy policy
of allowing the ccntinued processing. -
distribution in commerce. and use of

Agency standards. N

in the july 8, 1887 proposal. EPA -
proposed to authorize the distribution in
commerce ard use of msaterials,
equipment. and structures that bad been
decontaminated in accordance with
applicable spill cleanup policies in effect
at the time of decontamination, or if not

decontaminz‘ed at the time of

- d . containing procucts were legslly
: . materials that have been cleanedlo .
e . ; * - .. commerce, or used prior to Oclober 1,.-
h . 1984. The term “legally” as ured in this
(' ——— previously decontaminated. then

distribution in commeree. Although
thece materials will be contaminated
with lcw levels of PCBs. EPA proposed
to outhorize these activities because
EPA has slready delermined that this
residual level of contamination will not
present unreasonslle risks of injury to
public health or the environment.

This final rule addresses mategrials
contamirated vith low level PCBs that
resulted f-ore a spill el conuolled.
material (PCDs in concertrations of 50
ppm or greater). EPA is cxcluding from
the TSCA scction 8{e) prohibitions on - .
the distribution in commerce and use of
any eguipment. structures, ard other
mater:als contaminaied with PCBs. that
cre not otherwise authorized by 40 CFR
Part 7GL provided that these “materials”
were decenteminated in accordance
witk applicable PCB cleanup policics in
cffect ¢t the iimn of decontemination. or.
i nvt previously decuntaminated. then
decuntzmina:ec at the time of
distribution in commerce in accordance
with the current cleanup policy.

I1i. Discussion of Amendments -

Forty-two commrr.is were received
curing the comrmer! period. The
mzjcity of the comments reccived in
this rulemaking generally agree with the
amcnaments proposad in the July 8, 1987
Fedc.ral Regzister nctica. Fowever,
several modificaticns to the rule were
sugzested by the commentors. This Unit
of the Preamble discusses the major
commcnits made in response to the
proposad rule. EPA's responses to these
commeats. EPA's [indings, and the
reticnale for any additional regulatory
requirements. Refer to the support
document “Response to Cormmments
received on the NPR fcr Amendments to
the Uncortroiled PCBs Ru'e,” which
appcars in the Rulemaking Record for
EPA's rcspenses to comments not
addressec here.

A. 50 PPM Rcgulatory Cuteff
1. Excluded PCE Preducts EPA's July

. B.19¢7 proposed rule gererally excluded

frcm the TSCA section 8(e) prchibitions.
the processing. distribution in
commerce. and use of products
.containing less than 50 ppm PCB
concentration provided these PCB-. -

aarufacturcd. processed. distributed in -

exclusion includes activities and

preducts created by these activities EPA
_allowed Ly reguletion, by exemption

petition, by setUement agreement. or-

pursuant to other Agency approved -

... programs. EPA requested comrrents on -
. its case studies of the costs and benefits
- of regulating PCDs in concer.trations

19

-
below 50 ppm in: Investment casting ‘(,‘L’_'/'_
waxes and products contaminated with
inadvertently generated PCBs prior to
the effective date of the Uncortrolled
Rule. The follcwing addresses those
comments end identifies other examples
of products that are included in this  {
goneric exclusion. -

There was strong general support
from all commentors on the propesz) to
generally exclude from further
regulatica products that were I gally
contaminated wilh previously generaird
PCBs &t levels onder 50 ppm prior to

- October 1, 1964. The proposal was

supparied by chemical marnufucturers,

. other industries, ar.d by utilitis

concerned with TSCA prohil:tiorns on
the repair and rebuilding of electrical
equipment. EPA received no cc.onments
on this proposal from environmental
greups.

The major criticism cxpresstid abiw!
the genera! exclusion for procucts
contemina‘ed at less thun 50 ppm was
EPA’s lack of clarity in dcfining what
activitics and “products” were cxclud.:l
from regalation by the 50 pm cutofi.
Particularly. tl:ese commerito=s suppar!
EPA in its decisien to exclude a broudis
class of products theao was described Iy
the precise terms of the definiticn sct
forth in the Seitlement Agreement. but
ack that EPA clarify the regulatcry
language to better express this intent.

The precise terms of the Setillcment

~ Agreement call for the Agency to

propoee to authu.ize the processing,
distsbution in coramerce. and use of
existing stocks of products
cortaminated with PCBs at
concentratione less thar 50 ppm. in
cascs whore these products were legail,
marufactured. processed, or distributed
in commerce before Octoter 1. 1984. As
noted in comments by Southern
California Gas Ccmpany (ScCalGas).
strictly limiting the definition ¢f what is
excluded:would have the effect of
placing any products contaminated by
“ambient” PCBs after the 1884 date
within a class of preducts still subject to,
the ban on processing. distribution in
commerce. and use. The result is seen
by SoCalGas to be at odds with the
Agecncy's expressed intent not to

. tegulate “old”.or ambient” PCBs at -

lovelsof less than 50 ppm (62 FR 25843,

. July 8, 1867).-SoCalGas is concerned thut

by a strict reading of the nde, meny of
the products contaminated with low
levels of PCBs from historic PCB uses or
during recyclimg activities would still be
regulated. .~ ~ .. - . . g
The Agency acknowledges the
validity of these comments. It is the
Agency's intent to allow the processing.

. distribution in commerce, and use of
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__IC2s In concentrations below 50 ppm

rovided that:

8. The PCBs were legally
manufactured before October 1, 1884.

b. If the PCBs were proccssed,
Jistribuled in commerce, or used before
Oclober 1. 1884, they were legally
processed. distribuled in commerce or
used. :

c. The resulting PCB concentration
:* ¢.. below 50 ppm) is not a result of
.Jution, or leaks and spills of PCBs in
toncentrations over 50 ppm after the
«ffactive date of the disposal
- gulations. :

The only exceptions to the general 50
»m cutoff for the use of previously
+wnerated PCBs are EPA prohibitions on
ire yse of PCBs at any detectable

-snecentration as a sealant. coating, or
: :st control agent, and the use of PCBs
.t -2 ppm as a fuel in nonindustrial
* silers and furnaces. Since EPA

reived many comments on its
. = :posal to restrict the use of less than

npm material as a fuel im

=industrial boilers and furnaces, EPA

:a summasized these commernts

‘narately in Unit 1ILB of this document.

In response to an information request

: the July 8, 1967 proposal. the

si:tbonrd Marine Corporation (OMC)
ymilted data on the concentration of

_Bs in investment casting waxes. At

-+ time of the Proposed Rule. the
* zency supported the inclusion of

<vasiment casting waxes among the
‘ass of excluded products based upon
.2thematical moceling which estimeted
..=rage PCB contamination in these

axes to be 10 ppm. The Outboard
».iirine Corporation survey data,
.niected over the last 2 vears. indicated
‘szt only 18 percent of the

~zroximately 70 samples tested

.mlzined Jetectable levels of PCBs. The
~verage PCB concentration for those
~ imples was 14 ppm. This information
:.»nfirms the Agency's earlier estimates

4 supports the inclusion of investment
v 1:ting waxes among the general PCB
1+ nducts exclusion.

The comments also expressed strong
#nd vniform support for the proposed
y~oducis exclusion and its effect on the
{.-rther use, processing, and distribution
i commerce of components derived
:.m non-PCB electrical equipment (PCB
- leckrical equipment containing less
*han 30 ppm PCBs in dielectric fluids).

Seweral commentors reqeested that
the rule make express reference to beat

‘ransfér and hydraulic equipment, and
«her miscellaneous equipment in use, or
in storage for reuse, which has been in
centact with material less than 50 ppm
s, 13

r than leaving this class of .

has included these iterns and their Nluids
as examples of products covered by the
exclusion. Hydraulic and heat transfer
equipment which has been retrofilled
and “reclassified” according to TSCA
procedures and regulations falls within
this class of excluded products. General
Motors Corporation submitted cost data
on the effects of removing the »
prohibition of distribution in commerce

. and processing of this equipment. Two

General Motors facilities would
experience an approximate $3 million
savings when the TSCA prohibitions
against distribution in commerce of non-
PCB beat transfer and hydraulic
equipment in use or in storage are lifted.

EPA also notes that component parts
derived from the rebuilding or salvaging
of electrical equipment containing PCBs
&t levels less thap 50 ppm qualify as
“excluded PCB products”. In addition to
comporent parts, the exclusion also
includes such activities as buying,
selling. and servicing of used non-totally
enclosed transformers that contain
fluids with concentrations of less than
50 ppm PCBs. As noted in the Proposed
Rule, 52 FR 25834, the Agency believes
that recycling activities involving these
componentédo not present any
significantly greater risks than other
ectivities cornnected with the
unrestricted use of non-PCB electrical
cquipment. ; :

Two commentors requested that the
exclusion for non PCB equipment
recycling activities be extended to PCB-
contaminated electrical equipment
(containing concentrations of 50 to 500
ppm PCB). The Electrical Apparatus
Service.Association (EASA) and Ulility
Solid Waste Activities Group (USWAG)
joined in seeking the extension of the
exemption to components from PCB-
contaminated electrical equipment, or in
the development of a new
decontamination method which would
allow electrical utility operating
companies to continue their activities.
Concern was raised about current
inventories of used components which
would be used in the repair of PCB-
contaminated transformers. In most
cases, these components are no longer
manufactured, and the entire )
transformer may be rendered uselbss
without the necessary used replacement
parts. R
EPA notes that the regufllions
presently suthorize a utility that owns
used components removed from
electrical equipment owned by the same
utility company to use these component
parts in the repair of other equipment
undes ils vwnership. However. if a
component pert from PCB-contaminated
electrical equipment is used to repair
non-PCB equipment. the equipment must

L]

TO

be considered to be PCB-contaminated
after repair.

In responses to EASA’s comments
EPA also notes that the existing PCB
regulations already provide a
mechanism for “decontaminating™ PCB-
contaminated electrical equipment so
that it may be treated in the same
manner as non PCB electrical
equipment. The PCB regulations allow
the reclassification of PCB-contaminated
electrical equipment. Once reclassified,
8 piece of equipment may be salvaged
for parts without restriction.

Finclly, TSCA section 8(e) provides
EPA with the authority to grant
exemptions from the prohibition on
distribution in commerce. This
mechanism is available for those who
demonstrate to EPA that their activity
will not present an unreasor:able risk of
injury to public health and the
environment and that good faith efforts
have been made to develop a substitute
for PCBs in the activity. For example, in
1934 the Agency granied the members of
EASA a 1-year exemption o process
and distribute in commerce PCB-
contaminated transformers and_
component parts. The 1-year exemption
would allow EASA time to inform its
mambers kow to comply with tke PCB
regulations, thereby allowing EASA
members time to phase out thair PCB
related activities that required
exeroptions. :

EPA is adopting the generic 50 ppm
exclusion for processing. distribution in
commerce. and use, based an the
Agency's determination that the use,
processing, and distribution in
commerce of products with less than 50
ppm PCB concentration will not .
generally present an unreasonable rizk
of injury to bealth or the environment.
EPA could not possibly identify and
assess the potential exposures from all
the products which may be
contaminated with PCBs at less than 50
ppm. However, EPA concluded that the
maijority of the hypothetical exposures
developed in support of the July 10, 1984
ryle were pot significant, and in
incidents where Ligher exposures were
calculated. further evaluation of the
assumptions showed that the estimatrd
exposures overestimaled actual
expected exposures from the products.
EPA believes that the qualitative
conclusions reacheg in 1984 with regard
to products (with concentrations up to
50 ppm) from excluded manufacturing
practices apply with equal force to the
products excluded by this final rule. In
addition. EPA has concluded that the
costs associated with the strict
prohibition on PCB activities are large
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and outweigh the rishs pused by these
pciivities (see 49 FR 28179, Ju'y 10. 1661).

B. U'sr o/ PCBs Be!ow 50 PPA! ce o Fur!

T ke July €.1967 proposed ru'e
propnsed 1o amend the PCB reguletions
tu. it gereral. acthorizesed vl -
reec wching acntivities (use. processing. urd
di~tributicn in commerce) invo!ving
us+-d cil certaining less than 50 ppm
PCs. Speciiically. EPA pruposed to
include used uil among products
excluded from regulation under the
dcfinition of “eazluded I'CB products.”
However. EPA proposed to restrict used
oil recycling activities by prohibiting the
burning of used oil containing ‘any
guaniifiable level of PCBs as a fuel in
nonincustrial boilcrs.

T he proposed rule also proposed tu
amend the defirition of “yualified
incincrator” codified ot 40 CFR 761.3.

. EI'A proposec to delete the reference 1o

speroved high efficiency bioiless under
701.60{c]!3) and to replace that deleted
Junguze with a refcrence to the high

elficiency boiler criteria and notification

1equizenents set forth in § 761.60(a)(2).
The propesal required the seme
combusticn condilions &s previously
required bul scught to replace the
approval requirements with the simpler
requirement of notification to the EPA
Reg:ons' Acministrator as stated in

§ T61.60!a)(2)(ii:)(D).

The proposs! aiso sought 1o make
another class of combustion facilitics
eligible for burning used oils with less
than 50 ppm PCBs. EPA proposed to
inc!ude combusticn facilities recegnized
as accepiable for burning off
specification “used oil fuels” under 30
CFR Part 266. Subpart E. This second
class consists of the industrial
“furnaces” and “"boilers” wkich are

identified in 40 CFR 266.41(b) and whose

owners have notified EPA of their used
oil burning activities. The criteria for
these boilers and furnaces are identified

-in 40 CFR 260.10.

Today's rule allows the burning of oil
conlaining between 2 and 49 ppm PCBs
as a fuel] in RCRA-approved industrial
boilers and furnaces. The rule requires
that RCRA approved units used 1o bumn
PCB oil between 2 and 49 ppm must be
operating at normal operating . -~
temperatures (this requirement prohibits
buraning such fuels during either startup

.. or shutdown operations). By prohibiting

the use of oil as a fuel between 2 and 49
pPpm PCBs during startup and shutdown
operciiors for these units, EPA is
elfectively eliminating another source .
wkere conditions are conducive to the
incomplete combustion of PCBs and the
formation of PCDFs. The prohibition on
the use of this oil during startup and

hutdown operations is consistent with

the Agency's current regulations for
disposing mineral oil diclectnc fluid (50~
49¢ ppm PCBs) in high efficiency boilers
gct furth 1n 40 CFR 761.60(2)(2)(iii)(A)!S).
Similar to the requirements in today's
rule. the existing rules regarding high-
efliciency boilers.limit the fucl feed rate
for PCBs. Section’'761.60(a)(2)(iii){A)(3)
states that minergl oil dielectyic fluid
cannol compose more than 10 percent,
5-49.9 ppm PCBs. (on a volumesbasis) of
the total fmel feed rate. EPA bilieves
that the dequirements for burning PCB

* Muid between 2 and 49 ppm PCDs during
startup and shutdown operations in
industrial boilers and furnaces should
be consistent with the existing disposal
rules set forth in 40 CFR 762.60.

Today's rulc also prohibits the
burning of oil contsining detectable
concentrations of PCBs in nonindustrial
boilers and furnaces because these

- units. as a class, are more likely than
RCRA-approved industnal boilers and
furnaces to operate under combustion
congitions that are conducive to the
volatilization of PCBs and the formation
of toxic products from the incomplete
combustion of PCBs.

In the Propcsed Rule, EPA concluded
that nonindustrial boilers are typically
smzll lo medium size unmanned units
that may not achieve optimum
combustion corditions when burning
fuel that the unit was not designed to
burn. EPA believed that very few, if any.
of these units are equipped with
emissions control equipment, vwhile
many industrial boilers/furnaces are so
equipped. Further. nonindustrial units
are more likely to be located in an urban
setting where sources are frequently
clustered together. they generally have
lower stack heights, and have a sporadic
mode of operation. Emissions plumes
from numerous sources can overiap and
increase ambient air concentrations of
PCBs and PCDFs while simultancously
exposing a‘larger population. In
contrast. large boilers and industrial
furnaces are more likely to be operated
by trained operators and equipped with
combustion controls to maintain z
combustion efficiency when buming =

: 4uels mixed with low concentration

_PCBS- L 2 dasm Jote, BT TN T

The Agency requested comments on

its proposal to prohibit the burmingof -
-used oil containing{ess than 30 ppm <" -
PCBs ir noninduatriel boilers. (Bee S2 FR -

25854, July 8.1587). Several commentors -

asserted that all used oil products under

. 50 ppm should be excluded from all
TSCA regulations, including bumer

" - restrictions. Seversl commentors who

opposed the burner restrictions focused -
-their objections on.the risk assessment
that EPA developed in support of its
proposal Two commentors stated that

T . -
.. (L 1]
the assessment overststed the pnl:"-".s..w =

of PCDF formation. and criticized the
conscrvative assumplions in the rsk
assessment, including the [iequency i \!
duration of used oil burning in
residential boilers. 1lowever. EPA dig
nol receive subsiantive information 1g
allow the Agency to reevaluate the rida
of PCDF formation and make the
required finding that suchk burning Goe-
nol present unrcasonable risks.
Commentors did r.ot provide
information to support an adjus:men’ i
the assumptiors underlying the
assessmert for the potential for PCDF
formation such as combustion
efiiciency. residential combustion uril
sizes and types. operating lemperatur: <
formation of PCDF s under diflcring
combustion condilions. elc.

In the risk sassessment developed for
the proposed rule. the Agency conclud: -
that irhalation expasures associated
with the volatilizing of PCBs during the
burning of used oil (with PCBs at the 50
ppm level or lawer) in small boilers
were not significant. Howcver. the
Agency’'s quantitative oncozenic risi i
tke potent:al inhalation exposures
associeted with the formatior ard
reiease of polychlorincted
dibenzofurzns (PCDFs) from small- an¢!
medium-cized nonindustrial bailers
(which mayv operate under ineff:cicnt
concitior.s) was considered significant
because the risks fall into the 1107 11
1X10"‘range. Moreover, only 23 percer.t
of this oil is burned this way: a
prohibition does not create greal
economic impact. Since EPA received na
data which refutes the risk assessment.
the final rule retains the prohibition on
the use of waste oil containing less thon
50 pnm PCB as a fuel in ponindustria!l
boilers. Nonindustrial boilers include
but are not limited to those located in
single or multifamily residences;
commercial establishments (suck as
botels, office buildings. laundries.
service stations, greenhouses): and
institutional establishments (colleges.
‘hospitals, schools. prisons).

In this rule, EPA is designating within

.. the class of “incinerators” qualified to
-burn oil conlaining between 2 ppm and

50 ppm PCBs those:

-« {1) Incinergtbrs approve'd for I'CB
-destruction inder § 761.70. . -

.. (4 High efficiency boilers which
operale under the conditions of
§ 781.60(8)(2)iii}{A) and whose owners
have ootified EPA of their used oil
buming activities under § 761.60
(a)I2)(ui)(B). - ..-. :
-*(8) Incinerators approved under the
authority of RCRA section 300S(c).

{4) Industriel furnuces and boilers

which are identified in 40 CFR 260.10
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concenUutions are likely to be well
sbove the level of detection (i.e.. 2 ppm)

se-nts 8 greater likelihood for the
formation of highly toxic byproducts
associated with the poor combuston of
Mgher concentration PCBs,in these
devices. Therefore. EPA. to remain
corsisient in avoiding such risks.1s
prohibiting the burning of - PCB used oil
as fuel in space heaters outside the
sulomolive industry.

scveral commentors have requested
that the Agency clarify the term
~devicctable level of PCBs™ which is used
to describe the used oils to which this
burning restriction applies (40 CFR ;
761.20(c)). The preamble of the Proposed
Rule (52 FR 25854) stated that
~diiectzble” means “'practical limit of
quantitation (i.e.. 2 ppm). The Chemical
Manulacturers Associalion
recommended that EPA include this
clarification in the regulatory language
by referring specifically to the definition,
“lvss than 2 micrograms per gram from
ary resolvable gas chromatographic
puak.” previously included in the TSCA
regulations for nondetectable PCBs in
products of closed waste manufacturing
processes (47 FR 46995, October 21,
Ju9K2). This definition has been accepted
by tbe Agency and will be incorporated
in the Rule to clarify which used oils are
considered to have detectable PCBs.

Several comments were received
which addressed the availability of
analvtical methods for meeting the level
of detection and the impac! of this level
on recyvcling and burning of waste oil for
fuel. James River Corporation and
Texaco Inc. requested that the Agency
consider a level higher than the one
proposed—specificalty—S ppm—which
wzs felt would meet the goals of the
regulation and the concerns for
feasibility expressed by recyclers. Other
thresholds suggested were 20 ppm {on
the grounds that it was feasible in the

field). 25 ppm. or even 35 ppm.

* The Agency has determined that
analytical procedures have been
demonstrated to be capable of
accurately and reproducibly determining
the concentration of PCBs in Bunker C
Fuel Oil al 2 ppm using a quantitation
procedure based on one congener per
homolog standard. Both Gas -
Chromatography/Electron Capture and
Cas Chromatograph/Hall Delector

‘Electron Capture are effective and

easily implemented. Therefare. the level
of quantitation (articulated in earlier
TSCA regulations—47 FR 48995) is
spacified as 2 ppm.

(A large number of comments
addressing an allernative PCB threshold
implicitly endorsed blending to meet
any specified PCB threshold These
comments pointed out that the TSCA

Qo sAS e ‘s‘ : -

e et aY g, - - ot

prohibitions on dilution do not apply
where a regulation specifically sllows it.
and that allowing biending would make
the rule consistent with the RCKA Bumn
Ban Rule. It was aiso suggested that
blending would facilitate the injection of
the fuel into the boiler. and result in
better combustion @nd destruction of the
PCBs. s >
Unlike RCRA regulations for
hazardous waste disposal, the TSCA
PCB disposal regulations dictate
dilferent dikposal requirements
cpending upon the concentration of
PCBs in the waste. This approach was
adopted because EPA recognized that
PCBs -are ubiquitous in the environment
and are presen! in measurable
quantilies as contaminants in many
materials. EPA siruggled to establish a
manageable disposal system that
recognized the widespread
contamination that 30 or so years of
indiscriminant disposal created yet one
that would strictly control the disposal
of any PCBs removed from use after the
Congressional ban in 1977. The result
was a disposal system based upon PCB
concentrations in waste and a strict
prohibition against dilution as a
mechanism for avoiding proper disposal.

Allowing blending-down 1o either
below the level of detection or below 50
ppm PCBs under this rule would be a
departure from EPA’s lorngstanding
position that requires material once
tested for PCB concentration to be
treated under the regulations based
upon its measured concentration. EPA is
acutely aware of the difficulties in
effectively monitoring compliance with
the prohibition on dilution and is
concerned about the potential avenue
that it would be opening op for the
improper disposal of 50 ppm or greater
materials in allowing blending-down to
either below the level of detection or
below 50 ppm in this rule. Therefore,
EPA is meintaining its longstanding
policy to prohibit dilution.

EPA's proposal to allow batch testing
by marketers as s wey of saving
analytical testing costs met with
approval in the comments. The National
Oil Recyclers note that. by the time a
shipment of used oil reaches a
processing plant, it is a mixture of oil
from several generators. They maintain
that the cost of testing each individual
sample before it was added to &
shipment would be prohibitive. In
eddition. they indicate that tum-around
time for laboratory tests may range from
& few days to 2 weeks. unless a high

- surcharge i» paid for priority service.

Costs for PCB testing have been cited as
ranging from $25 1o $85 per sample. With
the Ibw curren! markets in waste ofl. as

. highlighted in comments from Harbor

Oil. Inc.: the experse of requiring
individual samples. ruther than beich
testing. would be prohibitive. The
Agency regulations. thercfore. allow for
batch testing. along with certification. It
is important to note that. if any PCBs a|
8 concentration of 50 ppm or greater. \
have been added to the container. then
the total container contents must be
considered as having a PCB
concentration of 50 ppm or greater for
purposes of complying with the disposal
requirements of 40 CFR 761.60. Batch
testing. along with proper records
documentation. provides for an
environmentally sound program for
collecting and burning oils with
detectable levels of PCBs while at the
same time preserving and protecting our
limited wasie oil markets.

This final rule makes the TSCA
regulations more consistent with the
Agency's overall strategy for regulating
the recycling of used oil. After
evaluating the risks posed by these
activities, EPA has determined that the
use, processing. and distribution in
commerce of used oil containing less
than 50 ppm PCBs does not generally
present an unreasonable risk of injury to
human health or the environment. EPA
is not able to determine that burning
used oil as fuel in nonindustrisl boilers
will not present en unreasonable risk.
EPA believes that the burning of PCB-
containing used oil fuels in combustion
facilities which operate under inefficient
combustion conditions will promote the
formation of highly toxic PCDFs: (see 52
FR 25848-50 for further discussion on
exposure risks associated with the
incomplete combustion of PCBs).

Due to the potential for the formation
of PCDFs in inefficient combustion
facilities burning PCB-containing used
oil, EPA believes that il is prudent to
adopt an approech in this final rule
whichb is consistent with that of the
RCRA Burn Ban Rule for buming
hazardous waste and ofl-specification
used oil fuels. EPA believes that the
rationale set forth in the RCRA Burn Ban
Rule preamble for designating
nonindustrial boilers as the prohibited
class of combustion facilities (S0 FR
49191) provides a ¢compelling argument
for similarly resfricting the burning of
used oil products conteining PCBs al the
less than 50 ppm level This prohibition
or burning PCB-contaminated oils in
non-industrial boflers will afford an
interim measure of prudent control until
EPA completes its ongoing
comprehenshve evalustion ef
combustian conditions in vanious boilers
and furnaces. Upon completing this
evalustion, EPA will promulgste rules
prescribing combustion performance
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standards under RCRA. The net result
will be to allow or disallow burning of
hazardous waste fuels based on actual
combustion capabilities rather than their
classification as an “industrial” or
*nonindustrial” boiler or fummace.
In addition to a consideration of the
toxicity of PCBs and the magnitude of
exposure to-humans and the
environment, the TSCA unreasonable
risk standard requires EPA 1o consider
the economic impacts and other societal
costs associated with the regulation of 8
chemical. EPA evaluated the economic
impacts of maintaining the current
prohibition of all used oil recycling
activities. (see Ref. 28, Support -
Document entitled “PCB Rule Revision:
Cost-Effectiveness Analysis and
Estimates of Exposed Population.”) EPA
concludes that the risks associsted with
the recycling {use, processing. and
distribution in commerce) of used oil
products containing less than 50 ppm
PCBs are generally outweighed by the
enormous costs associated with
prohibiting such activities. the cost
associated with depriving society of the
benelits of recycled oil products. and the
net reduction in environmental
protection associated with a curtailment
in recycling activities. Secondly, EPA
believes that the net regulatory impact
on restricting the burning of used oil
containing less than 50 ppm PCBs to
industrial boilers and furnaces will be
insignificant. This final rule makes PCB-
containing used oil ( <50 ppm PCBs)
available to a much larger universe of
eligible combustion facilities than
allowed under the previous regulation.
The availability of these combustion
facilities (qualified incinerators.
industrial furnaces. industrial boilers.
utility boilers, etc.) and the availability
of other recycling markets (e.g.. other
industrial uses and rerefining) should
provide more than adequate capacity to
handle any market shifts caused by the
prohibition on burning in nonindustrial
boilers. EPA believes that the oil
management system has already
responded to the Burn Ban Rule by
diverting the bulk of used oil fuels away
from the nonindustrial boiler market,
and any further diversion resulting from
this final rule should be minimal. For
these reasons, EPA concludes that
allowing the burning of PCB-containing
used oil fuels ( <50 ppm PCBs) under the
conditions set forth in this document
will not present an unreasonable risk of
injury to health or the environment.
In this final rule, to be consistent with

B lbe approach adopted by the RCRA
— ==, Bum Ban Rule for marketers and

~bumers of used oil fuel. EPA is
Implementing & combination of limited

testing requirements. prohibitions. and
recordkeeping requirements for bumners
and markelers of used oil fuel between 2
and 49 ppm PCBs. These provisions are
to help ensure compliance with the
prohibition on burning this PCB used oil
fuel in nonindustrial boilers and

- furnaces. s -

For regulatory purposes used oil fuel
is presumed to contain PCBs above the
practical limit of quantitation (i.e.. 2
ppm) and therefore would be subject to
these restrictions. unless the marketer
obtains PCB analyses (test data) or
other information documenting that the
used oil fuel does not contain detectable
levels of PCBs. The Agency believes that
presuming used oil to be contaminated
with PCBs above 2 ppm is a prudent
regulatory tool to ensure the proper
burning of waste oils. This is not meant
to imply that all waste oil is, without
question, contaminated with PCBs
above the level of detection, as test data
and other information documenting the
oil's concentration will demonstrate.
The first person who makes the claim
that the used oil fuel does not cortain
PCBs at quantifiable levels must obtain
the analyses or “other information™ to
support his claim. The “other
information™ could include personal.
special knowledge of the source and
composition of the used oil. or a
certification from the generator claiming
that the oil does not contain PCBs above
the practical limit of quantitation (2
ppm).

The prohibitions apply to both burners
and "marketers” (as defined in 40 CFR
761.3). A person may markel (process or
distribute in commerce) used oil at
levels between the practical limit of
quantitation (2 ppm) and 50 ppm for
encrgy recovery only to those burners
who qualify either as a “qualified
incinerator” under 40 CFR 761.3 or as a
combustion device identified in 40 CFR
266.41(b). Before an eligible burner
accepts its first shipment of used oil fuel
containing PCBs at concentrations <50
ppm, but >2 ppm from a marketer, he
will be required to provide the marketer
a one-time writlen noticq certifying that
he will burn the used oikonly in a
qualified incinerator (§761.3) or in a
combustion device identified in
§ 266.41(b). Marketers will be required
to retain copies of their used oil
analyses (or other information relating
to PCB levels in oil) for 3 years; they
would also be required to retain a copy
of each certification that they have
received from burners from the date of
the last transaction with the bumner.

By imposing the requirements on
marketers and burners EPA believes it
will effectively ensgre compliance with

24

the prohibition on the buming of used
oil fuel in nonindustrial boilers. This is
consistent with the RCRA Burn Ban Rule
which imposes recordkeeping and
reporting requirements controls to
prohibit burning of off-specification use¢
il fuels in-nonindustrial boilers.

C. Viton Glove Requirement

The Circuit Court’s decision
overturning EPA’s rule which would
allow a general 50 ppm cutolff,
effectively prohibited the use of heat
transfer and hydraulic systems
containing less than 50 ppm PCBs. So,
EPA, in the July 10, 1984 rule authorized
the use of PCBs at concentrations less
than 50 ppm in these systems for the
remainder of their useful lives provided
owners of these systems provided
workers performing repair and
maintenance operations on these
systems with Viton elastomer gloves to
protect against dermal exposure to PCB
(40 CFR 761.30(d)(6) and 761.30(e)(6)).

The Viton glove requirement was the
subject of many comments received
after promulgation of the July 10, 1984
rule. Due to the interest aroused by this
requirement, EPA reexamined the
potential exposures and economic
impacts presented by the inclusion of a
protective clothing requirement referrin
exclusively to gloves formulated from
Viton elastomer. After considering
additional economic information which
was not considered during the previous
rulemsking and after further evaluatior
of the potential exposures, the Agency
has concluded that the Viton elastomer
glove requirement is not necessary to
protec! against any unreasonable risks
presented by the continued use.of
authorized heat transfer and hydraulic

systems. Therefore, EPA proposed to

delete the requirément from the use
authorizations for heat transfer and
hydraulic systems.

Several comments were received
which supported the proposal to
eliminate the exclusive Viton glove
requirement for workers performing
maintenance on heat transfer and
hydraulic systems. General Motors
Corporation suggested that the 1984 ris
assessment greatly overstated the
concentration of PCBs actually in the
equipment. The data show that the
average concentration of PCBs in
hydraulic,and heat transfer equipment
to be 12 ppm. The commentor indicate
that the assumption used in the 1984 r
assessment, that the PCB concentratic
are constant at 50 ppm over the entire
period of exposure. is not consislent
with the fact thet the equipment does
leak and is topped off with fluids

- containing no PCBs. The General Mot
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data are consistent with the Agency
conclusions expressed in the July 8 1987
(52 FR 25841) proposed rule that the
majority of the presently suthorized
hydraulic and hest transfer systems
bave PCB concentrationswell below 50
ppm and support EPA’s belief tha! the
actual lifetime average PCB exposures’
resulting from servicing of heat transfer
. and bydraulic systems should be at least
one order of magnitude less than those
predicted by the 1984 assessment

All commentors agree thal the risk to
maintenance workers did no! warrant
the costs associated with the exclusive
Viton polymer requirement. The
National Institute for Occupational
Salety and Health (NIOSH) agreed that
recommending only the use of Viton
gloves is overly restrictive and not
warranted based on recent research
findings conducted for NIOSH by the
Los, Alamos National Laboratory
(LANL). A number of alternative glove
malerials were suggested (Viton SFe.
butyl neoprene. Saranex Tyvek. nitrile.
Teflcne) which were shown to provide
good protection against a PCB mixture
(52 percent Aroclor 1254 in 48 percent
trichlurobenzene) for at least 8 hours.
The LANL studies, while developing
information relative to the effectiveness
of glove malterials when handling high
concentration PCBs, do not address
effectiveness of lower cost glove
materials for use with low concentration
PCB mineral oils.

The Agency recognizes the concern
expressed by NIOSH for worker

* protection during such time as they are
engaged in contact with PCBs and
strongly recommends the use of
impermeable gloves and clothing
designed to prevent skin contact with
PCB:s, particularly when PCBs are
present in concentrations of 500 ppm or
greater. The choice of glove material
will depend on the concentration of

— PCBs. the duration of occupational
contact with PCBs. and the cost and
permeability of the glove material.

The Viton glove requirement arose
from concems caused by a May. 1984
exposure assessment conducted in
support of the July 10. 1984 rule. (For
details of the exposure assessment see
Vol. 4 of support document for the July
10. 1984 rule entitled “Exposure

Assessment for Incidentally Produced

Polychlorinated Biphenyls™). The
hypothetical worst case dermal
exposure presented in this report was
believed. at the time significant enough
to justify the imposition of the Viton

. glove requirement. However, upon
further examioation. EPA has concluded
that the 1984 assessment overstates the

1"- e likely dermal exposures and associated

—_—

riske and that the eslimated exposures
do not jostify the imposition of the
enormous costs associated with the
previous proteclive glove requirement.

EPA ulso considered information not
previously examined by the Agency
concerning the costs o industry
associated with the exclusive Viton
glove requirement At the time pf the
Julv 10. 1984 rule. Viton elastomer wus
the only material known to EPA which
possessed,the necessary resistance to .
JPCB breskthrough. Although the costs of
the Viton gloves were significant, EPA
reasoned that the incremented costs
associaled with the inclusion of the
Viton glove requirement were minimal
relative to the costs which industry
would incur without a use authorization
for less than 50 ppm systems.

However. in response (0 numerous
comments received after the July 10.
1984 rule. EPA reexamined the costs
associated with the Viton glove
requirement and found them to be
exorbitant in light of the “worst-case™
exposures estimated in the exposure
assessment. The incremental costs
associated with the Viton glove
requirement are in the order of $600
million over 10 vears. The Agency hus
concluded that the potential risks
presented by these activities do not
warrant the imposition of incremental
costs of this magnitude.

As a result of the 1984 risk assessment
which over estimated the risk.o{ dermal
occupational exposure to repair and
maintenance workers and the
incremented costs associated with the
Viton glove requirement the Agency is
amending the use authorizations for
hydraulic and heat transfer systems by
eliminating the conditions requiring
owners to provide repair and
maintenance workers with gloves
formulated with Vilan elastomer.

D. 3 PPB Water Effluent Limitation

The Uncontrolled PCB Rule set forth,
among other things. the category of
“recycled PCBs" processes that are
excluded from the TSCA section 6(e)
bans on manufacturing. use. and
distribution in commerce. These
excluded processes involved
menufacturers who use raw materials
contaminated with Aroclor PCBs to
manufacture new products instead of
using virgin materials. Recycling old
products yields both environmental and
economic benefits since that practice
conserves natural resources. reduces
energy vae, and reduces solid waste
generation.

In response to the proposal to exclude
these activities in the Uncontrolled PCB
Rule. EPA received information from

. only two manuwfacturing industries: The

2SS

asphalt roofing materials manufacture
and menufacturers of pulp and paper
products. Afier evaluating whether thes:
specific activities would present
unreasonabie risks of injury to health
and the environment. EPA announced 1=
the july 10. 1984 rule thet it would
exclude these PCB recycling products
and processes (pulp and paper and
asphalt roofing). if certain conditions are
met.

The provision which excludes
“recycled PCBs" from the section 6{¢)
prohibitions is codified at 40 CFR
761.1(1). The term “recycled PCBs" is
defined at 40 CFR 761.3 by five
conditions that limit Aroclor PCB
concentrations in the products, wastcs
water discharges, and air emissions.
EPA determined in the final
Uncontrolled PCBs Rule that PCB
recycling activities conducted undur
these conditions would not present an
unreasonable risk of injury to heal:h or
the environment.

The specific provision in the definition
of “recycled PCBs" (40 CFR 761.3) that1s
the subject of this rulemaking pcrtains
to provision number (4) which
establishes the limits on releases of
Aroclor PCBs in water discharges from
siles processing paper products. The
final rule retains the existing
concentration-based discharge limit. Lzt
otherwise amencds the provision by
allowing a mass-based limitation.
Provision number {4) stated: “The
amount! of Aroclor PCBs added to water
discharged from a processing site must
at all times be less than 3 micrograms
per liter (ug/1) for total Aroclors
(roughly 3 perts per billion).”

Petitioners, FL Howard and AP,
raised objections to this condition as it
relates todischarges from mills in the
pulp and paper industry. The major
concerns were that the language which
limited discharges to 3 ppb “at all times”
(a concentration-based limitation)
penalized paper mills which. in the
interest of water conservation.
decreased their volume flow or releases
and. as a result. exceeded the 3 ppb
limitation. EPA received po objections
to this provision from the asphalt
mofing industry. *

EPA reexamined the 3 ppb Aroclors
discharge limit for pulp and paper mills
in light of the petitioners’ claims and
other-comments received by the Agency.
As a result, the Agency proposed to
eliminsate from tbe defnition of
“resycled PCBs" the provision limiting
Aroclor PCB releases in water
discharges from pulp and paper mills to
3 ppb. :

EPA received comments both pro end
con on this proposal. Some commentcers







~

(LS )

-
- -

24216

Poc NO CLEJ - 00577 ~
12.02- 0% 3/eF

Federal Register / Vol. 53, No. 123 / Monday, June 27, 1988 / Rules and Regulutions

supported the proposal to eliminate the
3 ppb limitation because they believed
that PCBs in the effluents from pulp and
paper mills were being adequately = .
controlled under the CWA permit
programs. They contended that the
states and EPA regional offices are in
fact doing an adequate job regulating
PCB discharges in their NPGES permits.

EPA also received comments that
npposed the proposal ta.€liminate the 3
ppb limitation, arguing that the current
state of regulation by the states is
inadcqguate to control discharges from.
pulp and paper mills and therefore a
TSCA effluent limit should be
mainteined to exclude these activities -
from the processing prohibition. These
commenters argued that removing this
limit would create a gap in controlling
PCB discharges into waler.

At this time EPA has not established
an eflluent guideline for PCBs under the
C\WA. Although states have begun to
revise their water quality standards
undar the Water Quality Act of 1987 for

WA toxic pollutants, this process will
tske longer than the expected 2 years to
implement. EPA has considered the
concemns about the adequacy of controls
on PCB efflucnts through individual
permits and concluded that it is
appropriate to retain a waler discharge
limit in the definition of “recycled PCBs™
given the present status of some state
NPDES permits and the delays in
iriplcmenting state revisions of water -
quality standards. EPA reached this
conclusion in view of the fact that there
is currently no effluent limitation
guideline or standard for discharges of
PCBs from pulp and paper mills and in
view of the ongoing but as yet
incomplete process in implementing
sta'e revision of water quality
s'andurds. Any subsequent PCB
discharge standard promulgated under

- the CWA would obviate the need for a

limitation in this rule. and EPA would
revoke the limitation at that time.

The final rule describes the limitina -
riurrer which requires manufacturers in

* the pulp and paper industry who use

raw materials contaminated with
Aroclor PCBs to comply with either a
concentration or mass-based limit.
Comments on the Uncontrolled Rule and

Jthe July 8, 1987 proposal to amend that

rule pointed out the shortcomings in
EPA’s approach to establishing a water

. Jjscharge limit solely as an absolute

cdncentration limit. EPA agrees that the
PCB water discharge limit in this rule
should be consistent with mass-based
approaches already used by EPA and
state authorities and permit writers

- - tnder the CWA.

—— Whzn EPA established the 3 ppb
By iiter discharge limit forled PCBs, the

intent was lo control these additional -
uncontrolled PCBs released into the
environment The 3 ppb limit - - - -
represented @ level.determined by EP
to be a universally achievable and
reliable level of quantitation (LOQ)
which would best ensure, together with
the other restrictions in the definition.
that no unreasonable risk of injory to
health or environment would be posed
by these manufacturing processes.
Under the CWA, discharges are limited
by a variety of technology-based
effluent limitations and standards with .
riore stringent water quality-based
standards applied as needed. When
EPA promulgated the Uncontrolled PCBs
Rule, the Agency did not intend to
create inconsistencies in the approaches
to regulation of discharges. X
Comments on the proposed rule sho
that establishing an equivalent mass
limitation on water discharges from
recycled PCBs activities would provide
an equivalent level of protection as the 3
ppb limit. Allowing a mass limitation
would regulate the absolute amount of
PCBs added to the environment from a
point source. EPA has considered these
comments and decided that as an
alternafive to the 3 ppb concentration-
based limit. persons may comply with
this concentraticn iimit converted to a
mass-based limitation. Conversion from
concentration to mass-based limitations
can be accomplished by multiplying the
appropriate subcategory flow factor
(average wastewater flow expressed as
kI per kkg product) for a facility by the
concentration limit (expressed in ppb)
and an appropriate conversion factor
(1.0E-06) to obtain the amount of PCBs
allowed per weight of product
(expressed as kg PCBs per kkg product).
The total daily discharge allowance for
PCBs would then be calculated by
multiplying the amount of PCBs allowed
per weight of product by the annual
average daily production for the facility
(expressed as kkg product per day).
Further guidance to convert the
concentration-based standard to the
mass-based limitation is available in the
public record.

E. Distribution in Commerce gnd Use 0/
Decontaminated Equipment, Structures,
and Malerials e

In the July 8, 1987 proposed rule, EPA
proposed to exclude from regulation an
additional class of materials
contaminated with s 8t levels below.
50 ppm (or the applicable cleanup
standard for solid surfaces). Unlike the
class of products discussed earlier in
this rule, the PCBe discussed in this

section did not originate from

contamination resulting from historic
manufacturing. use, or recycling
’
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sctivitics. Rather, the <50 bpm

. concentration levels (or the applicable

cleanup standards for solid surfaces)
present in these materials are

associated with leaks and spills (i.e.
improper disposal) of > 50 ppm material.
That is, the residual PCBs remain after
proper cleanup of a spill of controlled
material.

EPA proposed to formally exclude
from the TSCA section 6(e) prohibitions
oo use-and distribution in commerce.
certain equipment, structures, and other
materials that have inadvertently
become contaminated with. PCBs
because of spills from, or proximity to, a
PCB ltem with PCB concentrations .
greater than 50 ppm provided that these
materials were decontaminated to the
specified level below 50 ppm PCBs in
accordance with applicable EPA PCB
cleanup policies at the time of
decontamination. Spills in this case
must not have been the result of any
intentional discharge of PCBs. and the
contamination must be attributable to
PCB Items and activities which are
themselves authorized.

Tke proposal also excluded from
regulation the PCB use prohibition on
materials or equipment which became
contaminated with PCBs prior to the
efiective date of the secton 6(e) bans
and which have not uridergone
decontamination under any EPA PCB
cleanup policy. However. these
malterials would Lave to be
decontaminated according to current
PCB cleanup policies set forth in EPA's
nationwide spill cleanup policy.

The proposal was not intended to act
as an alternative to the reclassification’
provision in 40 CFR Part 761 for PCB-
Equipment, PCB Articles, or other PCB
ltems cortaining PCBs. The availability
of decontamination as a means of .
allowing the further use and distribution
in commerce of PCB ltems is limited to
the decontamination procedures
specified in 40 CFR 761.79 for PCB
Containers and movable equipment in
storage areas. The July. 1987 proposal
was intended to merely codify an
existing (though not specifically
authorized) practice.

Two commentors agreed with the
proposal to allow the distribution in
commerce and processing of equipment
and other materials that are adequately
decontaminated in accordance with spill
cleanup policies. One commentor
objected to the terms of the proposal in
codified § 761.20{c)(5) arguing that it

- could be construed lo apply even to the

metalworking. machining. or similar
equipment in which used oil with under
50 ppm PCBs is used.
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., +As Haled above, this exclusion
addresses equipment. structures. and
other malerials that have inadvertently
become cortaminated v-ith PCBs > 50
ppm as 8 result of & spill and have
subsequently been decontaminatcd
according 1o the appropriate spill
cleanup precedures at the time of
decontamination. The proposed
language in § 761.20(c)(3) does not
clearly set forth the Agency’s inteation
th«t equipment. structures. and other
materials covered by t'is exceplion are
those v-hick have inadvertently become
coritaminated with PCBs above 50 ppm
because of spills from, or proximity to. a
PCB Ilem: whose use was authorized.
Scction 761.20(c}(5) has been modified to
be consistent with this intent.

Since the pramulgztion of EPA's
nationwide PCB Spill Cleznup Policy (52
FR 10588}, specific cleanup levels have
becn established for difterent types of
sp‘lis according to the PCB
corcentraticn involved in the spill. the
type of meterial contaminat-d. and the
spill Jucation. Spilis of less than 50 ppm
FCEs are not covzred uadr this pelicy.

In establiskirg this cleanup policy for
typical PCB #pills. EPA tecoznized that
the rizks posed by spills of PCBs vary,
depending uper spil! Incaticn and the
amount of PCBs epiiled. The PCB
cleznup policy requires cleanup of PCEs
to cifferent levels depending upon spill
loczticn, the poteztial for exposure to
residual PCBs remazining afler cieanup.
the cencentration of the PCBs initialiy
spilled and the nature and size of the
populction pstentially at risk of
exposure. Thus, this cleanup policy” - -
applies the mos! stringent requirements
for spill cleznup to areas where there is
the greates! potentia! for human .
exposures to spilled PCBs. Implicitly, the
further use. processing, and distribution
in commerce of materiuls t -
decontaminated in accordance with the °
provisions of the nationwide cleanup -
policy will not present an unreasonable
risk. . «

. Since the efTective date of the
nationwide cleanup policy (Msy 4. 1987),
the provisions of the policy have
superseded the regiona! policies
previous'y in effect. This amendment, of
course. excludes from regulction eligible
taterials already decontaminated in
conformity with regional policies prior *
to that date. a4 A

'IV. Rulemaking Record

In accordance with the requirements .
-of section 19(a)(3) of TSCA. EPA is
issuing the following list of documents. -
which constitutes the record of this final,
rulemaking. This record includes basic
infermation considered by the Agency in
developing this final rule. including . .

appropriate Federal Register netices.
published and unpublished reports.
economic and expos:re enalyacs. and
various communications before the fizal
rule wes issued. A fu!l list of these
maternials will be availalle on requrst
from EPA’s TSCA Assistance oflice
listed undcr “FOR FURT:ER INFORMATION
CONTACT.” However, any Cenfidential
Dusiness Informatjor (CBI) that is part
of the record for this rulemaking is not
avsilible for public review. A public
version of the record frem which CDI
has been dzleted, is availat'e for
finspection. ¢

A. Previos Rulemahing Recerd's

(1) Ofiicial Rulemaking Record from
“Polychlorinated Biphenyls (PCBs):
Disposel and Marking Rulz.” Docket No.
OPTS~630Cs, 45 FR 7130, February 17,
197a. 3

(2) Oficial Rulemaking Rerord from
*Polychlorinzted Bipheny's (PCDs:
Manufzcturing. Frecessing. Distribution
in Commeree. end Use Prohihitions
Rule.” 44 FR 31514, May 21, 1979.

(3) Official Rulercaking Record.from
“Polychlorirated Bipheryls (I'CBs):
Manofacturing. Processing, Distribution
in Ccmmerce, and Use I'rohititions: Use
in Electrical Equipmenst."- Dozket No.
OPTS-62035. 47 FR 37342, August 25,
1982.

(4) Official Rulemaking Record from
“Polychlorinated Biphenyls (PCDs):
Menufacturing. Processing. Distribztion
in Commerce, and Use Prohibitiogs: Use
in Closed and Controlled Waste
Manufaciuring Proccsses.” Docket No.
OPTS-62017, 47 FR 46980. October 21,
1982. 3

{5) O*ficial Rulemaking Record from
"Pelycllorinzted Biphenyls (PCBs):
Manufacturing. Processing. Distribution
in Commerce. and U'se Prohibitions:
Amendment Lo Use Authorizatian for
PCB Railroad Transforme:s.” Docket .
No. OPT'S-62020, 48 FR 124, Junuary 3.
1883,

(6) Officiel Rulemaking Record for
“Polychlorinated BiphenyIs (PCBs):
Manufacturing, Processing. Distribution -

. in Commerce, and Use Prohibitions:
. Response 1o Individual and Class
Pejitions for Exemption.” Docket No.
. OPTS—65006A. 49 FR 281564. July 10, 1084.
-.’(7) Official Rolemaking Record from
- “Polychlorinated Biphenyls (PCBs): -
. Manufacturing. Processing. Distribution
in Commerce. and Ust Prohibitions:
-. Exclusions, Exemptions, and Use
. Authorizstions.” Docket No. OPTS-
B2032A. 49 FR 28172 July 10, 1984,
. »{8) Official Rulecakicg Record from
*Polychlorinated Biphenyls (PCBs):
. Manufacauring. Processing. Distribution

.- in Commerca. and-Use Prohibitions: Use

" in Electrical Transfarmers.” Dochet NG°

-
OPTS-62035D. 50 FR 29170. July 17, 19275
{9) Official Rulemaling Record from
"Polychlurinated Biphcnyls (PCBs).
‘anufacturing. Processing. Distributicn
in Commerce, and Use Prehibitions:
Respcnse 1o Excmption Pe'itions.”
Docket No. OPTS-66008E. 51 FR 285G,

"~ August 6. 1948.

B. Federcl Register Notices

(10) 46 FR 27617, May 20, 1901,
USEPA. “Polycklorinated Biphenyls
(PCBs): Manufacture of PCBs in .
Concentrations Below Fifty Parts Per
Million: Passible Exclusion from
Manufscturing Prohibition; Advanace
Notice of P:oposed Rulumzhing.

(11) 44 FR 31514. May 31,197y,
USEPA. “Polychlorinated Biphenyls
(PCBs): Manufacturing, Precessing.
Distributicn in Commerce. and Usc
Prohibitions.”

(12) 44 FR 53338. Seatenmber 13, 167y,
USEPA, “Criteria for Cl=ssif:~ation cf
Solid Waste Dizposal Facilitirs and
Practiccs.” .

(13) 47 FR 47430. October 23. 14982,
USEPA. “Polychlorianted Bipt.>ry ls
(PCBs): Manufacturing. Proceszing.
Distribution in Commerce. ard Use
Prohibitions: Use in Closed and
Controlled Waste Manufacturing
Processes.”

(14) 47 FR 52066. Nuvember 18. 1952,
USEPA. “Pulp. Paper, and Papertoard
Point Source Category Effluent
Limitaticns Guidelines anc New Source

- Performance Standards: Proposcd Rule.”

(15) 40 FR 55C78. December 8. 1983.
USEPA. “Polychlorinated Biphenyls
(PCBs): Manufacturing. Processing.
Distribution in Commerce. and Use
Prohibitions: Exclusions, Exemptions.
and Use Authorizations: Propnsed
Rule.” : -

(16) 49 FR 28172, July 10, 1924. USEPA,
“Polychlorinated Biphenyls (PCBS):
Manufacturing. Processing. Distribution
in Commerce, and Use Prohibitions: .
Exclusions, Cxemptlions, and Use
Authorizatiors: Final Rule.”

(17) 49 FR 2C154. July 10, 1884, USZPA.
“Polychlorinated Biphengls (PCBs):
Merufacturing. Processing, Distribution
in Commerce. and Upe Prohibitions:
Response to Individwal and Class
Petitions for Exemptions.”- .

{18) 50 FR 19170, July 17, 1985. USEPA.
“Polychlorinated Biphenyls in Electrical
Transformers: Final Rule.® -

{19) 50 FR 49212, November 29, 1985,
USEPA. “Hazardous Waste

-+ -Managemen' System: Recyl:!.ea Used Cil

Standards: Proposed Rale.” - -

.(20) 50 FR 49258, November 29, 1985,
USEPA. “{lazardous Waste : .
Management Sy stem; General,
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Identification and Listing of Hazardous
Waste: Used Oil; Proposed Rule.”

(21) 50 FR 493164, November 29, 1985,
USEPA. "Hazardous Waste
Management System: Burning of Waste
Fuel and Used Oil Fuel in Boilers and
Industrial Furnaces.”

{22) S1 FR 28558, Augus! 8. 1908,
USEPA. “Pulychlorinated Biphenyls
(PCEs): Manufacturing, Processing.
Distribution in Commperce. and Use
Prchibitions: Response to Exemption
Petitions.”

(23) 51 FR 41900, November 19, 1988, °
USEPA. “Identificztion and Listing of
Hazardous Waste: Used Oil: Notice
Announcing Decision Not To Adopt
Proposed Rule Listing Used Oil as a
t4azardous Waste.

(24) S2 FR 10688. April 2, 1937. USEPA,

Pol\ ctlorinated Biphenyls Spill

Cleanup Policy.”

(25) 52 FR 235828. Ju'y 8, 1937, USTPA.
“Polychlarinated Biphenyls: Exclusions,
raemptions and Use Authorizatiocs;
opnsad Rule.”

2. Suppor: Documents

(25) August 7, 1936 Settlement
.\grcemenl filed with Uniled States

n.m ul Appeals for the District of
< etimbia Circuit, in Docket Noa fiess
<431 and 85-1118.

(27) USEPA, OPTS, EED, Versar, Inc.,

“.\ssessment of Exposures Resulting
'-on Recycle/Reuse of Used Oil
iZuntaining PCBs at Levels Less Than 50
FCM™ (Jenuary, 1987).

2C) USEPA, OPTS. ETD. Putnam,

Hayes and Barlett, Inc., “PCB Rule
Revision, Cost Effectiveness Analyses
:nd Estimates of Expssed Population™
‘\farch. 1937). .

(28) USEPA. OTS Versar, Inc.
“Dovelopment of a Study Plan for
Definition of PCBs Usage, Wastes, and

- Pstential Substitution in the Investment

Casting Industry.” (January, 1976).

(30) USEPA, OPTS, ETD. ICF, Inc.
“Costs of Prohibiting Reclaimed
Investment Casting Wax Containing
PCBs tieiow 50 PPM™ (DRAFT)
(September, 1885).

(31) USEPA, OPTS, EED, US Congress
tiouse of Reps.. January 17, 1885 letter

if~om Honorable Ralph Regula to

\Viiliam Prendergast, EPA, forwarding
January 10, 1985 letter from constituent,
(harles LeBeau, Cambridge Mill
Fredusts, Inc. .

(32) USEPA, OPTS, EED, Letter from
la‘m A. Moore, EPA to Honorable Ralph

S. Reguls (January 3, 1985).

——__(33) USEPA, OPTS, EED, “Potential

—

FCDF Formation during Combustion of
ssod Oil Containing Low Levels of

(34) USEPA. OPTS. EED. “Exposure
Estimates for the Amendment ta the

~PCB Regulation.” [November 20, 1988).

(35) USEPA. OPTS. EED, “Exposure
Estimates far the Amendment to the
PCB Regulation” (December 23, 1966).

(36) USEPA., OPTS. EED. “A Manual
for the Preparation of Engineering
Assessments” (September 1. 1984,

(37) USEPA, OPTS, EED, Letter from
C. Nelson Schiatter, Edmont
Corporation to Dr. John Moore, EPA
(October 15. 1984).

(38) USEPA. OPTS, EED, Letter from
Dr. John A. Moore, EPA to C. Nelson
Schlatter, Edmont Corporation
(November 15. 1984).

(39) USEPA. OPTS. EED. Letter from
Oswald Schindler, Intermarket Latex
Inc. to Martin Halper, EPA (Nov ember
13. 1984).

(#0) USEPA, OPTS. ETD.® Addendu
to the Heat Transfer and Hydraulic
Systems RIA" (undated).

(41) USEPA, OPTS, ETD. “PCBGlove
Requirement Costs: Present Value”
(February. 1987).

(42) USEPA. OV, PCB Information
Survey, deink Direct Dischargers by
Regionmand NPDES Permit Numbers
(November. 1984).

(43) USEPA. OPTS. EFD., Letter from
Richard S. Wasserstrcm, Americea
Faper Institute, Inc. to Alan Carpien,
EPA (October 11, 1884).

(#4) USEPA. OPTS, EED, Letter from
Richard |. Kissel. Attorney for ADCI and
OMC 1o John A. Moore, EPA (October
24, 1984).

(45) USEPA. OPTS, EED, Letter fom
Alan Carpien, EPA to Richard ]. Kissel,
Attorney for ADCI and OMC (November
20, 1984).

(46) USEPA, OPTS, EED, Letter from
Timothy S. Hardy, Attorney for CMA to
Alan Carpien, EPA (November 27, 1984).

(47) USEPA, OPTS, EED, Letter from
Richard S. Wasserstrom. API to Alan
Carpien. EPA (August 20, 1983).

(48) USEPA, OPTS, EED, letter from

" Timothy S. Hardy, Attorney for CMA, to

Alan Carpien. EPA (August 28, 1985).
(49) USEPA, OPTS, EED, Letter from
Jefirey C. Fort, Attorney for ADCl and »
OMC to Alan Carpien, EPA (10\-mber

22, 1985).

(50) USEPA. OPTS. EED. bettcr From -

Suzanne Rudzinski. EPA to Timothy S.
Hardy, Attorney for CMA (Jenuary 21,
1986

). .
(51) USEPA, OPTS, EED. Letter from
Robert ]. Fensterheim, CMA to Suzanne
Rudzinski, EPA (March 19, 1905).

- (52)USEPA, OPTS, EED. Letter from
Robert J. Fensterheim, CMA to Suzanne
Rudzinski. EPA, June 17, 1985).

(53) USEPA, OPTS. EED, Letter from
Suzanne Rudzinski, EPA to Robert J.
Fensterheim, CMA (July }7. 1985).
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(54) USEPA, OPTS. EED. Letter [rom
Toni K. Allen. Attorney for USWAG. to
Lee M. Thomas. Administrator, EPA
(August 12, 1988).

(55) USEPA, OPTS. EED, Letter from
John A. Moore. EPA to Toni K. Allen,
Attorney for USWAG (Seplember 9,
1986).

(56) USEPA. OPTS, EED. Letter from
Suzanne Rudzinski, ET'A o Ceorge
Fekete, |r.. Pernnwalt Corporation
(October 22 1986).

(57) USEPA, OPTS. EED, Letter to
Suzanne Rudzinski, EPA from Paulette
Vest, Vest Metal Company (October 22,
1986)..

(58) USEPA. OPTS. EED, Letter from
Suzanne Rudzirski and John ]. Neylan
11I. EPA to Lt General Vincent M. Russo,
Defense Logistics Agency (August 28,
1986).

(59) NIOSH (1377), Criteria for
recommended
standard . . . occupational expos:ve 1o
poiychlorinated biphenyls (PCEs). U.S.
Department of Kea!th, Education, and
Wellare. Public Health Service. Center
for Disease Control, National Institute
for Occupational Safety and IHealth,
DHEW (NIOSH) Publication No. 77-225.

(60) USEPA. OSW, List of Facilities
Who Burn Waste Fuel—Da‘a Request
for OPPI/MS (August 10, 1557).

(61) Lake Michigan Toxic Pollutant
Control/Reduction Strategy (Final
Draft), May 8, 1886.

(62) USEPA, OW, Development
Document for Proposed Effivent
Limitation Guidclines and Standards for
Control of Polychlorinated Biphenyls in
the Deink Subcategory of the Pulp,
Paper, and Paperboard Pcint Source
Category (October, 1982).

(63) USEPA. Environmental
Monitoring and Support Laboratory.
Cincinnati, OH. “Test Method—The
Deter=ination of Polychlorinated
Eipheny!s in Transformer Fluid and
Waste Oils™ (September 1582).

(64) USEPA, OSW, TAB, Letter from
Alvia Gaskill, RTI to Denise A.
Zabinski, EPA (November 5. 1987).

(85) USEPA, OSW, A Risk
Assessment of Waste Oil Bu-ning in
Boilers and Space Hca'ers (January
1964).

(66) USEPA, OSW, EAB. Temple,
Barker and Sloane, Inc., “Backgrourd
Document: Regulatory Impact Analysis
of Proposed Standards for the
Management of Used Oil” (November
1985).

{671 USEPA., OAQPS, “"Waste Qil
Combustion Cancer Risk Assessment™
(October 1987).

(68).USDOJ}/US Court of Appeals,
Letter from 1.]. Grishaw to CA. Fisher
(August 8, 1988).
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" 469) USEPA. OPTS. EED. Memo to

Rulemuking Record fiom R. La Shere ri:
Mceeting with W. Gendreau of Pionecr
Fue! [September 10, 1967).

{70) USZPA, OPTS. EED. Letier frum
D.IS. Kechner, EPA Lo Mark Van Pulien.
National Wildlife Federadion

_ (Scpteraber 11, 1927).

(71) USEFA. OPTS. EED. Memo lo
Nulemaking Record from June Kim,
*1965 Survey of S!ate and Regional
Permitting Personnel Conceming
Limitaticns on PCB Discharges by
Deinking Mills.” (Ocicber 22, 1887).

(72) USEPA. OW, ITD. Memo from
Wendy Smith, to Tom Simons. EED.
OPTS. USFPA re: Office of \Water
Information for Amend:aents to
Uncontrolied Ruie (January. 19£3).

(73) Fi. Howarc Paper Company.
Copies of Discharge Moniloring Report
Forms for Ft. Howarcd Pape: Compary in
Muskogee. OK, from January 1225 to
Muy 1967,

(74) Ft. Howard Paper Company.
Whole Fish Tissue PCB Study, Fl.
Howard Corporation. Muskogee. OK.
NPDES Permit No. OK 0034321. Final
Report (December 30. 1987).

(v5) Fi. Howard Paper Company.
Expired and Currert NFDES Discharge
Pcrm.ts for Ft. Howard Paper
Curporation, Muskogce. OK.

(7€) State of Wisconsin. Dcp:. of
Natural Resources, Ft Heward Paper
Co:apany, Green Bay, W1 NPDES
Discharge Monitoring from January 1942
to October 1987, WTDES Permit & WI-
0001848.

(77) USEPA. ORD, OHEA. Drinking
Water Criteria Document for

Polychlorinated Biphenyls (PCB's) May,

1987. Prepared for ODVV,
ECOA-CIN—414. .
(78) USEPA. Region VIIl. Comments

on the Draft Final Regulation. Titled
Polychlorinated Biphenyls; Exclusions.
Exemptions, and Use Authorizations
-Including Information on Startup of Coal
Fired Power Plants (March 15, 1988).

CEPA

(78) USEPA, OTS. EED.CRB. Response

to Comments on the Notice of Proposed
Rulemaking for Amendments to the
Uncontrolled PCB Rule (June 1888). = .
(80) USEFA. OW, EGD, De\elopmem
Document for Effluent Limitations - -

"Guidelines and Standards for the Pulp,
Paper. and Paper Board and the
Builders' Paper and Board Mills. Paint
Source Categories. EPA 440/1-82/025
Octoter 1932 .

(81) EPA, OTS., Guidnnce for .

* Conversion of Water Discharge - -
Concentration-based S'andards to Mass
Based Limitations for PCBs aunder TSCA

- (May 1988). -

s

\'". Other Regulatory Requircments

. A. Executive Orcer 12291

Undecr Executive Order 12297 issued
February 17. 1962, FPA must |udge
whe'ker a rule is 8 “majcr rule.” and
therefore, subject to the requircment
that 8 Regulatory kmpact Analysis be
prepercd. EPA has determined that this
final rule is not 8 ‘)ne)or rule” because it
does not meet the triteria set forth in
section 1(b)-of the Exccutive O:ider.

The effect on the economy will'be the
avoidance of e:gmﬁcum costs which
‘would otherwise be incurred if EPA
maintained the existing use
suthorizations for hydreulic cnd heat
trensfer systems. which include the
Viton glove requirement. Likewise. the
rulc avoids the substantial costs
associated with maintaining existing
prohibitions of activities involving
products containing low levels (under 50
ppm) of PCE contaminulion.

No significant increases in prices are
expected to occur as a result of this rule.

Jo significant adveree effccts are
expected on competition, employmcnl
investment, productivity, innovation, or
the ability of the United Siates-based
enterprises tc compete with foreign-
based enterprises.

This rule was submitted 1o the Office
of Mar.agement and Budget (OMB,) for
review as required by Executive Order
12292

B. Rq&_:[;:wry Flexibility Act

Section 603 of the Regulatory .
Flexibility Act (the Act) (15 U.S.C. 601
etL seq.. Pub. L. 86-534, Sepiember 19,
1980). requires EPA to prepare and make
available for commert a regulatory
flexibility analysis in connection with
rulemakir.g. The initial regulatory
flexibility analysis described the impact
of the proposed rule on small business
entities. Section 605{b) of the Act “shall
not apply to any proposed or finel rule if
the Agency certifies that the rule will
not. if promulgated. havce a significant
economic impact on a substantial
number of small entities.”

In accordance with section 605(b) of
the Act, EPA certifies that this rule will -

. nol have a significant impact on a

substential nurber of small busimesses.
The rule is. in fact nondiscrimmatory in
its impact on business ertities, and the
tmgact.on 2ll business entitiesis  + -
generally to exclude from regulation
activities cwrrently prohibited under
TSCA section &{e}, and not previously
aothorized, exempted, or excluded by
regulation. Smatl businesses will share -

- equally in the benefits of this rule,
including the elimination of {he Viten - .-

glove requirement in the use..

. authorization for hydraulic and henl s

tans!cr systems. and the genural C
cxclusion for procucts cortaminated X
with PCBs st leve1s below 50 ppm. Any
in.puct on small business entities is not
appreciably grester than the impac!
already being borne by these cntities
undcr the existing prohibition on '
burning offspecification used oil in
nonindustrial boilers. This rule will
implemecnt the limited restrictions on
buming PCB-containing used oi! (und.:
50 ppm) in 8 manncr such that eny
additional economic burders 1=ill be
borne primarily by the marketess of the
used oil.

C. Poperwork Reduction Act

The Faperwork Reduction Act of 194
44 U.S.C. 3501 et scg., avthcrizes the
Director of OMB to revicw ceriain
information collection requests by
Federa! agencies. Under OB Contrc!
Number 2070-0008. OMB has approvec
an information coliection regucst
submitted by EPA in connection with
the recordkeeping and reporting
requirements which facilitate the
implementation and enforcement of the
Uncontrelled PCBs Rule. Furtl.er, unde:
OMSB Control Number 2050-0C47. OMB
has approved the information collecticn
requirements (including invoice shippirg
papers. certifications. anc used oil
analysis) which facilitate the
implems«ntation of the prohibition.cn
burning certain used oil fuels in
nonindustrial boilers. OMB has also
approved the provisions of this final
rule, which requires that information
relatecd to PCBs in used oil fuels be
added to the existing information
collectiors previously approved by
OMB.

List of Subjects in 40 CFR Part 761

Eavironmental protection. Hazardous
materials, Labeling, Polychlorinated
biphenyls. Reporting and Recordkeeping
requircments.

Dated: June 8. 1983.

Lee M. Thomas,
Admiristrator.

Therefore. 40 CFR Part 761 u
amended as follows:

PART 7”—““5”050)
1 The nulho;d'y citation !or Part 761
continues to.read as follows:

Authority: 15 US.C. 2805. 2807. and 2811;
Subpart C also iuued under 15 U S.C. 2614,

. and 20616.

2 In § 761.1 by tddmg paragraph N+
to reed a Tollows:

|nt 1 Applk:ebllly
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(4) Except as provided in § 761.20 (d)
and (e). persons who process, distribute

in commerce, ar use products containing ‘

excluded PCB products as defined in
§ 7613, are exempt from the
requirements of Subpart B of this Part.
3. In § 7613 by edding and ;
alphabetically inserting a definition for
“Excludad PCB products,” “Market/
Marketers,” and “Quantifiable Level/
Level of Delection,;”and by revising the
definitiaas for "Qualified Incinerator™

and “Recycled " to read as follows:
§781.3 Definitions.

“Excluded PCB products” means PCB
materials which appcar at
concentrations less than 50 ppm,
including but not limited to:

(1) Non-Aroclor inadvertenly
generated PCBs as a byproduct or
impurity resulting from a chemical
m.anufacturing process.

(2) Products contaminated with
sroclor or other PCB materials from
historic PCB uses (investment casting
waxes are one example).

(3) Recycled fluids and/or equipment
contaminated during use involving the
products described in paragraphs (1)
and (2) of this definition (heat transfer
and hydraulic fluids and equipment and
other electrical equipment components
and fluids are examples).

(4) Used oils, provided that in the .
cases of paragraphs (1) through (4) of
this definition: ;

(i) The preducts or source of the
preducts containing < 50 ppm
concentration PCBs were legally
manufactured, processed, distributed in
coramerce, or used before October 1,
1984. .

(ii) The products or source of the
products containing < 50 ppm
concentrations PCBs were legally
manufactured, processed, distributed in
commerce. or used, i.e.. pursuant to
authority granted by EPA regulation, by
exemption petition, by settlement
agreement, or pursuant to other Agency-
approved programs;

(iii) The resulting PCB concentration ~
(i.e. below 50 ppm) is not a result of
dilution, or leaks and spills of PCBs in
concentrations over 50 ppm.

" “Market/Markelers™ means the
processing or distributing in commerce,

\ or the person who processes or
1distributes in commerce, used oil fuels

to burners or other marketers. and may
include the generator of the fuel if it
markets the fuel directly to the burner.

——— ® . . ]

“Qualified incinerator” meanrs one of '

*the following:

(1) An incinerator approved under the
Provisions of § 761.70. Any level of PCB
concentration can be destroyed in an
incinerator approved under § 781.70.

(2) A high efficiency boiler which
complies with the criteris of

§ 761.80(a)(2)(iii)}(A). and for which the
operator has given wrilten notice to the
appropriate EPA Regional Administrator
in accordance with the notification
requirements for the burning of mineral
oil dielectric fluid under.
- § 761.60(a){2)(iii)(B)-

(3) An incinerator approved ander
section 3005(c) of the Resource
Conservation and Recovery Act (42
U.S.C. 8925(c)) (RCRA).

(4) Industrial furnaces and boilers
which are identified in 40 CFR 260.10
and 30 CFR 266.41(b) whben operalting at
their normal operating temperatures
(this prohibits feeding fluids, above the
level of detection. during either startup
or shutdown operations).

“Quantifiable Level/Level of
Detection™ means 2 micrograms per
gram from any resolvable gas
chromatographic peak, i.e. 2 ppm.

. L] L] * L ]

."Recycled PCBs" means those PCBs
which appear in the processing of paper
products or asphalt roofing materials
from PCB-contaminated raw materials.
Processes which recycle PCBs must
meet the following requirements:

(1) There are no detectable
concentrations of PCBs in asphalt
roofing material products leaving the
processing site.

(2) The concentration of PCBs in paper
products leaving any manufacturing site
processing paper products. or in paper
products imported into the United
States. must have an annual average of
less than 25 ppm with a 50 ppm
maximum.

(3) The release of PCBs at the point at
which emissions are vented to ambient
air must be less than 10 ppm. :

(4) The amount of Aroclor PCBs added
to water discharged from an asphalt
roofing processing site must at all times
be less than 3 micrograms per liter (ug/
L) for total Aroclors (roughly 3 parts
billion (3 ppb)). Water discharges fr
the processing.of paper prgducts must at
all imes be less than 3 micrograms per
liter (zg/1) for total Aroclors (roughly 3
ppb). or comply with the equivalent
mass-based limitation.

(5) Disposal of apy other process
wastes at concentrations of 50 ppm or
greater must be in sccordance with
Subpart D of this part.

4. In § 781.20 by revising paragraph (a)
and the introductory text of paragra
(c). and by adding parsgraphs (c) (5) and
(e). and the OMB control number to read
as follows: . -

L]

30

§ 76120 Prohibitiona

(a) No persons may use any PCB, or
any PCB ltem regardicss of
concentration, in any manner other tha
in a totally enclosed manner within the
United States unless authorized under
§ 761.30. except that:

(1) An authorization is not required t
use those PCBs or PCB ltems which
consist of excluded PCB products as
defined in § 761.3.

(2) An authorization is not required t(
use those PCBs or PCB ltems resulting
from an excluded manufacturing proces
or recycled PCBs as defined in § 761.3,
provided sall applicable conditions of
§ 761.1(I) are met.

(3) An authorization is not required t
use those PCB Items which contain or
v:hose surfaces have been in contact
with excluded PCB products as defined
in § 7613.

(4) An authorization is not required t
apply sewage sludges. contaminated
with PCBs below 50 ppm. to land when
regulated by authoriftfes under the Clea
Water Act and the Resource
Conservation and Recovery Act.

- . . L L d

[c) No persons may process or
distribute in commerce any PCB, or any
PCB Item regardless of concentration,
for use within the United States or for
export from the United States without
an exemption. except that an exemptio
is not required to process or distribute .
commerce PCBs or PCB Items resulting
from an excluded manufacturing proce:
as defined in § 7613, or to process or
distribute in commerce recycled PCBs .
defined in § 761.3, or to process or
distribute in commerce excluded PCB
products as defined in § 761.3. providex
that all applicable conditions of
§ 761.1(f) are meL In addition, the
activities described in paragraphs (c) (-
through (5) of this section may also be
conducted without an exemption, unde
the conditions specified therein.

(5) Equipment, structures, or other
materials that were contaminated with
PCBs because of spills from, or:
proximity to, 8 PCB ltem > 50 ppm, anc
which are not otherwise authorized for
use or distribotion in commerce under
this part. may be distributed in
commerce, provided that these materia
were decontaminated in accordance
with applicable EPA PCB spill cleanup
policies in effect at the time of the
decontamination or, if not previously
decontaminaled, at the time of the
distribution in commerce.
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* s (e} In addition to any applicable
requirements under 40 CFR Part 266.
Subpart E. marketers and burners of
used oil who market (process or
distribute in commerce) for energy
recovery. used oil containing any
quamihlble level of PCBs are subject to
the following requiremenris: »

(1) Restrictions on marketing. Used oil
containing any quantifiable level of
PCBs (2 ppm) may be marketed only to:

(i) Qualified incinerstors as defined in
40 CFR 761.3.

(ii) Other marketers identified in 30
CFR 268.41(a)(1).

(iii) Burners identified in 40 CFR
266.41(b). Only burners in the :
sutomotive industry may burn used oil
generated from automotive sources in
used oil-fired space heaters provided the
provisions of 40 CFR 266.41(b)(2)(iii) (A).
(B) and (C) are met. The Regional
Administrator may grant a variance for
a boiler that does not meet the40 CFR
256.41(b) criteria after considering the
critéria listed in 40 CFR 260.32 (a)
through (f). The applicant must address
the relevant criteria contained in 40 CFR
260.32 (a) through (f) in an application to

the Regional Administrator. -

(2) Testirg of used oil fuel. Used oil to
be bumned for energy recovery is
presumed to contain quantifiable levels
(2 ppm) of PCB unless the marketer
obtair:s analyses (testing) or other
information that the used oil fuel does
not contain quantifiable levels of PCBs.

(i) The person who first claims tkat a
used oil fuel does not contain
quantifiable level (2 ppm) PCB must
obtain analyses or other information to
support that claim.

(i) Testing to determine the PCB
concentration in used oil may be
conducted on individual samples, or in

accordance with the testing procedures
described in § 761.60(g)(2). However, for
purposes of this part. if any PCBs at a
concentration of 50 ppm or greater have
been added to the container or
equipment, then the total container
contents must be considered as having 8
PCB concentration of 50 ppm or greater
for purposes of complying with the -
disposal requiremgnts of this pert.

(iii) Other information documentirg
that the used oil fuel does not coniain
quantifiabje levels (2 ppm) of PCBs may
ﬁnsist of either personal, special

owledge of the source and
composition of the used oil. or a
certification from the person generating
the used oil claiming that the oil
contains no detectable PCBs.

(3) Restrictions on burning. (i) Used
oil containing any quantifiable levels of
PCB may be burned for energy recovery
only in the combustion facilities
identified in paragraph (e)(1) of this
section when such facilities are
operating at normal operating
temperatures (this prohibits feeding
these fuels during either startup or
shutdown operations). Owners and
operators of such facilities are “burners”
of used oil fuels.

(ii) Before ® burner accepts from a
marketer the first shipment of used oil
fuel containing detectable PCBs (2 ppm).
the burner must provide the marketer a
one-time written and signed notice
certifying that: 3 &

(A) The burner has complied with any

" notification requirements applicable to

“qualified incinerators” (§ 761.3) or to
“burners"” regulated under 40 CFR Part
266, Subpart E.

(B) The burner will burn the used oil
only in a combustion facility identified

identily the class of burner he qual:fies.

(4) Recordkeeping requirements. The
following recordkeeping requircments
are in addition to the recordkeeping
requirements for marketers found in 4% -
CFR 266.43(b)(6) (i) and (ii), and for \ .
burners found in 40 CFR 2606.43(e).

(i) Marketers. Marketers who first
claim that the used oil fuel contains no
detectable PCBs must include among tk::
records required by 40 CFR
266.43(b)(6)(i). copies of the analysis or
other information documenting his
claim. and he must include among the
tecords required by 40 CFR
266.43(b)(6)iii). 8 copy of each
certification notice received or prepa:..}
relating to transactions involving PCB-
containing used oil.

(ii) Burners. Burners must include
among the records required by 40 CI'R
266.44(c). a copy of each certiiication
notice required by paragraph (e){3)(iii)
of this section that he sends to a
marketer.

{Approved by the office of Management ol
Budget under OMB control number 2050~
0047)

§761.30 [Amended]

5. In § 761.30 by removing parazgraphs
{d) (6) and (7) and paragraphs (e) (€] and
(7).

6. In § 761.30. in the introductory text
of paragraphs (d) and (e). by revising the:
reference “paragraphs !d) (1) through
{7)" to read “paragraphs (d) (1) through
(5)" and the reference “paragraphs (e}
(1) through (7)" to read “paragraphs (e)
(1) through (5)" respectively.

[FR Doc. 88-14291 Filed 6-24-85: 8:45 am)
BILLING CODE #580-50-M -
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in paragraph (e)(1) of this section and%.i\%
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UNITED STATES MARINE CORPS
MARINE CORPS BASE

CAMP LEJEUNE, NORTH CAROLINA 28542-5001
IN REPLY REFER TO:

6280/9
FAC

Wy 08 D88

From: Commanding General, Marine Corps Base, Camp Lejeune, North
Carolina 28542-5001

To: Commander, Atlantic Division, Naval Facilities Engineering
Command, Norfolk, Virginia 23511-6287 (Code 114)

Subj: EPA POLICY ON RCRA/CERCLA ENFORCEMENT
Encl: (1) EPA Region IV ltr 4WD-SISIB/VW of 20 Oct 88 w/encl

1. We are forwarding the enclosure to keep you abreast of regu-
latory policies. A central issue is the development of an
Interagency Agreement between MCB, EPA, and the State.

2. Request your assistance in providing further NAVFAC guidance
as it becomes available on the Interagency Agreement process.
Oour point of contact is Mr: Bob Alexander, MCB Environmental

Engineer, autovon 484-3034.

. DALZELL
y/direction

Copy to:
CMC-LFL
CO, MCAS, NR (Attn: EnvCoord)
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iw § UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
" m‘@‘f REGION IV

343 COURTLAND STREET
ATLANTA, GEORGIA 30363

5 0 1008

ac”
REF': 4WD-SISIB/VW
Colonel T. J. Dalzell
U. S. Marine Corps
Assistant Chief of Staff
Marine Corps Base
Camp LeJuene, NC 28543-5001
Re: RCRA/CERCIA Enforcement Action Strategy

Dear Colonel Dalzell:

Enclosed is the RCRA/CERCLA enforcement action strategy that Mr. Robert
Alexander requested on your behalf on September 29, 1988. The
Environmental Protection Agency (EPA) is currently composing Interagency
Agreement (IAG) language for contamination remediation at Camp LeJuene.
EPA anticipates that an IAG developed for Camp LeJuene will address all
sites, both RCRA and CERCLA, which pose a real or potential threat to
human health or the environment. EPA is hopeful that the enclosure gives
you better insight as to how our RCRA/CERCIA strategy at Camp LeJeune may

be implemented.

Sincerelf yours

Site Investigation and Support Branch
Waste Management Division -

Enclosure

Fue(: (1)
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&£ ’i UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
§ WASHINGTON, D.C. 20460

OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE

JAN 25 988

MEMORANDUM

SUBJECT: Enforcement Actions Under RCRA and CERCLA at
Feder;l Faci%i S
FROM: J. Winston Poéter, Ssistant Administratcor
Office of Solid Waste and Emergency Response

TO: Regional Administrators
Regions I-X

BACKGROUND

Statutory language makes it clear that Federal facilities
Mmust comply both procedurally and substantively with RCRA and
CERCLA in the same manner as any non-Federal entity. The purpose
of this memo is to lay out the Statutory authorities under RCRA
and CERCLA that EPA may use at Federal facilities to achieve
compliance and expeditious cleanup.

Over the past year, a great deal of effort has been spent
identifying those enforcement tools that are available to EPA in
the hazardous waste programs to achieve a higher level of
compliance at Federal facilities. Specifically, the successful
negotiation of individual agreements such as the corrective
action order with the Department of Energy (DOE) at the "Idaho
National Engineering Lab and the Interagency agreement with the
Department of Army (DOA) at the Twin Cities Army Ammunition Plan
demonstrated significant progress in efforts to achieve ‘
compliance and cleanup at Federal facilities. Further
clarification of EPA's enforcement Ccapabilities at Federal
facilities has come from the Department of Justice in

Congressional testimony.

To continue the above procress in resolving compliance and
cleanup issues at Federal facilities, I am outlining the
enforcement and permitting responses actions that EPA can
currently implement to formalize ccmpliance and Cleanup actions
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at Federal facilities. A description of the available
enforcement and permitting response actions is given for each of
the following scenarios.

1) A Federal facility with RCRA compliance issues.
2) A Federal facility with RCRA corrective action issues.
3) A Federal facility with CERCLA issues.

4) A Federal facility with RCRA and CERCLA issues.

I. A FEDERAL FACILITY WITH RCRA COMPLIANCE ISSUES

At a Congressional hearing on April 28, 1987 before the
House Oversight and Investigation Sub-Committee, of the Committee
on Energy and Commerce, the U.S. Department of Justice testified
that EPA may not issue Administrative Orders at Federal
facilities under Section 3008(a) of RCRA to address compliance
violations of regulatory requirements. (See Attachment 1l for a
copy of DOJ’s Congressional testimony). When addressing RCRA
compliance violations, EPA will issue the Federal facility a .
Notice of Noncompliance (NON). EPA will then negotiate a Federal
Facility Compliance Agreement (FFCA) to resolve the compliance
issues outlined in the NON. : Detailed below is a description of
the components of a NON and a FFCA.

A, FhdarREREE .. o s i 3

EPA will issue a Notice of Noncompliance (NON) as the
initial enforcement action at a Federal facility with RCRA
~compliance violations. The notice should be sent to the
responsible Federal official at the facility, or their delegate.
The issuance of a NON at a Federal facility is parallel to the
issuance of a RCRA Section 3008(a) administrative complaint to a
private facility and, therefore, must conform with a RCRA Section
3008 (a) complaint in content and format. As outlined in the
model language (Attachment 2), the NON should contain the
following components:

1) A general reference to the Resource Conservation
and Recovery Act as amended.

2) The factual basis for the issuance of the NON
(e.g., acts, omissions and conditions identified during
an inspection).

3) A reference to the waiver of sovereign immunity under
Section 6001 of RCRA.
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4) A reference to the citizen suit provisions of Section
7002 of RCRA.

5) A reference to administrative, civil, and/or criminal
sanctions under Section 3008 of RCRA that may be
applied to an individual who is in charge of hazardous

waste management activities at a fac1l1ty

6) A detailed allegation-of all RCRA violations with
citations to authorized state or EPA regulations.

7) A detailed compliance schedule (both actions and
timeframes) for the correction of violations.

8) The alternatives to the actions provided for in the NON
(e.g., Presidential exemption or specific legislative
relief from Congress).

9) A specific date or timeframe by which the Federal
facility must provicde a written response to EPA
regarding their plans for addressing the violations
outlined in the dccument and/or a specific date for a

conference.

It is essential that the NCN specify the violations, remedy,

and timeframes for implementing the remedy in the same manner
that a strong administrative or civil complaint would be drafted.

B. E: ]E .]. : ]. E

After the NON has been issued, the final negotiated document
resolving compliance violations between the Federal facility and
EPA will continue to be called & Federal :ac111ty Compliance
Agreement (FFCA). A very important section in any new FFCA is
the enforceability clause. Model enforceablllty languace is
attached (Attachment 3) for your inclusion in any new FFCA.
Where appropriate, and when you can obtain expeditious agreement
from the affected Federal facility, you should add the
enforeability clause to existing Federal Facility Compliance
Agreements_as well. This language reflects EPA’s view that a
"requirement” in Section 7002 includes statutory and regulatory
requirements and other items which are mandated by these
requirements (e.g., schedules of compliance, various plans,
recordkeeping and reporting) and that this final negotiated
document is enforceable under Section 7002. This lanauage also
recognizes that under RCRA Section 6001, Federal agenciss are
requlred to comply with the agreement, subJect to available
appropriations.
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All FFCAs should contain the model dispute resolution
clause found at Attachment 4. This dispute resolution language
emphasizes resolution of disputes at a lower level. In cases
where disputes are escalated to higher levels, the EPA
Administrator is the final decision maker.

C. Issuance of RCRA Section 3008(a) Order to a Government-Qwned
: SECTIE ¢

When addressing RCRA compliance issues at a Federal
facility, EPA also has the option of issuing an enforcement
action against the non-Federal operator of a facility. In many
cases, contractors have the operational responsibility for waste
generation and management operations at a Federal facility.

At the aforementioned Congressional hearing on this topic,
DOJ stated that they saw no constitutional or statutory problems
to assertlng Section 3008 authority (or any other authority)
against contract operators of government-owned facilities
(GOCOs) (see Attachment I, DOJ Testimony). This means that EPA
and the states have the full range of enforcement authorities
under RCRA and CERCLA at GOCOs that are available for private

facilities.

Actions against GOCOs can be valuable enforcement tools,
especially at facilities where the contractor does the majority
of the waste management work (i.e., DOE facilities). On a
factual basis EPA has not experienced trouble establishing the
contractor as the operator. The Mixed Energy Waste (MEWS) task
force found that at most of the major DOE facilities the
contractor(s) were responsible for the day-to-day operations and
long term management, or oversight of hazardous waste at the
facility. In some instances, both the Federal agency and the
contractor(s) are the operators. A memo labeled Attachment 5 in
this package gives some criteria for determining the operator at

a Federal facility.

GOCOs are not shielded from enforcement actions for
non-compliance with environmental laws. Therefore, I strongly
encourage you to determine who is the operator of hazardous waste
management activities at a Federal facility when developing an
enforcement strategy at the facility. You should then examine
the factual association of the contractor at the facility. When
the primary operator at a Federal facility is clearly the
contractor(s), and the factual basis for the enforcement action
is clearly defined, you should consider the use of all RCRA and
CERCIA authorities available for non-Federal facility actions.
The Tederal Facilities Compliance Task Force in the Office of

Wast2 Programs Enforcement and the Office of Enforcement and
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Compliance Monitoring will be working with your staff to identify
those cases which may be good candidates for a GOCO enforcement

action.

II. A FEDERAL FACILITY WITH RCRA CORRECTIVE ACTION ISSUES

5 e : a1 Fedaraii it

With regard to corrective action and the applicability of
administrative orders under RCRA Section 3008(h) at Federal
facilities, DOJ has taken the view that corrective action orders
are integral to the permitting process. Since Section 6001 of
RCRA expressly requires Federal facilities to comply with
hazardous waste permits, DOJ has concluded that administrative
orders under Section 3008(h) can be issued to Federal facilities.

Based on this DOJ determination, Section 3008(h)
administrative orders should be issued whenever possible and
appropriate (e.g., an interim status facility which is not
seeking a RCRA permit or the issuance of the permit is not
.expected in the near future). The existing administrative
procedures. for issuing RCRA 3008(h) orders, as set forth in the
February 19, 1987 memorandum to the regional offices, will be
applied to Federal agencies. However, Federal agencies will have
the opportunity to elevate disputes to the Administrator for a
final decision in the event a dispute cannot be resolved at the
Regional Administrator level. Consistent with these procedures,
EPA will issue orders as necessary, and provide a reasonable
opportunity for Federal agencies to discuss the order with EPA.
If the Federal agency chooses not to invoke these procedures, the
order becomes final and effective.

As in the NON and FFCA, a Section 3008(h) order being issued
to a Federal facility should state the waiver of sovereign
immunity found in Section 6001 of RCRA. It should also contain
- the model dispute resolution language found in Attachment 4. The
the model enforceability language found in Attachment 3 is not
necessary since the order will explicitly cite the statutory
authority in Section 3008(h), and is, therefore, enforceable
under Section 7002 of RCRA. There should be no difference in
the factual basis for the issuance of a corrective action order
between a private facility and a Federal facility. The initial
order should be sent to the responsible Federal official at the

facility, or their delegate.

wm
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- > 0 3 Facili (GOCO)

As described in Part III, RCRA Compliance, Section e: DOJ
has determined that EPA has the authority to exercise all of its
Section 3008 enforcement options at GOCOs. This authority is not
limited to RCRA compliance issues under Section 3008(a). It
inclucdes corrective action authorities under Section 3008(h) and
Section 3013 of RCRA. All CERCLA enforcement authorities apply

to GOCOs as well.

III. A FEDERAL FACILITY WITH CERCLA COMPLIANCE ISSUES

A. Section 120 Interacency Agreements

Under Section 120 of the Comprehensive Environmental
Response Compensation and Liability Act as amended by the
Superfund Amendments and Reauthorization Act (hereinafter
referred to as CERCLA), Federal agencies must enter into an
"interagency" agreement (IAG) for all necessary remedial actions
at Federal facilities on the NPL. ; k&

The Agency is viewing the Section 120 Interagency agreement
as a comprehensive document to address hazardous substance
response activities at a Federal facility from the remedial
investigation/ feasibility study (RI/FS) through the 3
implementation of the remedial action. A1l such interagency
agreements must comply with the public participation requirements
of Section 117. The timetables and deadlines associated with the
RI/FS ancd all terms and conditions associated with the remedial
actions (including operable units or interim actions) are
enforceable by citizens and the States through the citizen suit
pProvisions of Section 310 .of CERCLA. In addition, Section 122(1)
of CERCLA authorizes the imposition of civil Penalties against
Federal agencies for failure to comply with interagency
agreements under Section 120. Procedures for imposing these
penalties are provided for in Section 109 of CERCLA.

B. Other CERCIA Authoritijes Available at Federal Facilities

EPA has the authority to issue administrative orders to
Federal agencies under Section 104 and Section 106 of CERCLA.
Section 106 orders should be used where needed to assure
compliance with Federal facility requirements for response
action. Orders under Section 104(e) (5) (A) of CERCLA can be used
to collect information and obtain access to Federal agency sites

where needed.
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Executive Order 12580 clarifies that EPA is authorized to
issue Section 104 and Section 106 administrative orders to other
Federal agencies, with the concurrence of the Department of
Justice.’ Section 4(e) of the Executive Order provides that:

Notwithstanding any other provision of this Order, the
authority under Section 104(e)(5)(A) and Section 106(a) of
the Act to seek information, entry, inspection, samples

Or response action from Executive Departments and ;
agencies may be exercised only with the concurrence of the
Attorney General. .

CERCLA enforcement authorities under Section 106, both
administrative and judicial, can be used against government
contractors at Federal facilities. Administrative orders against
contractors do not require concurrence of the Department of
Justice. In addition, Section 120(e)(6) provides that, if the
Administrator determines that the response actions can be done
properly at the Federal facility by another responsible party,
then the Administrator may enter into an agreement with such
party under the settlement pProvisions of Section 122 of the
statute. Following the approval by the Attorney General of any
such agreement relating to a remedial action, the agreement will
be entered in the appropriate United States district court as a’
consent decree under Section 106 of CERCLA.

States also have a variety of enforcement authorities under
CERCLA, so the exercise of EPA's enforcement authorities should
be closely coordinated with the States. First, Section 121(e)(2)
of CERCLA authorizes .States to enforce any Federal or state
standard, requirement, criteria or limitation to which the
remedial action must conform under CERCLA. Second, Section 310
authorizes citizen suits to require Federal agencies to comply
with the standards, regulations, conditions, requirements, or
orders which have become effective pursuant to CERCLA including
IAGs under Section 120 of the Act. Third, Section 120(a)(4)
Clarifies that State laws concerning removal and remedial action,
including State laws regarding enforcement, are applicable at
Federal facilities not included on the NPL. In addition, Section
120(i) states that nothing in CERCLA Section 120 shall affect or
impair the obligation of the Federal agency to comply with the
requirements of RCRA, including corrective action requirements
(see section IV.C., "Importance of the States as a Party to the
IAG"). EPA enforcement actions against Federal agencies should
therefore be carefully coordinated with States, to avoid '
potentially duplicative or conflicting exercises of authority.

~1
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IV. A FEDERAL FACILITY WITH CERCLA AND RCRA ISSUES

In many cases, facilities subject to an IAG will also have
RCRA 1liabilities. The most common example of the RCRA/CERCLA
overlap is where a unit(s) at the facility has interim status or
a permit under RCRA and a portion of the facility is undergoing a
CERCLA remedial investigation.

A. Enforcement Options

g When developing a comprehensive Strategy for addressing both
RCRA and CERCLA issues at a Federal facility, EPA and the states
should consider the following options, alone or in combination,
as possible mechanisms for getting enforceable requirements in
pPlace:

1. A RCRA permit

All RCRA Subtitle C permits issued after November 8, 1984,
will contain provisions for implementing the corrective
action requirements of 40 CFR Part 264 Subpart F (or
authorized state requirements), and Section 3004(u) and (v) of
RCRA. For facilities that have cor zre seeking a RCRA permit, the.
requirements for a "CERCLA" remedial investigation and Cleanup
could be met by implementing these requirements through RCRA
corrective action. It is important to keep in mind, however,
that the extent of coverage of the RCRA permit is generally
limited to hazardous wastes/constituents (e.g., some CERCLA
hazardous substances such as radionuclides are not RCRA hazardous
constituents and, therefore, the permit may not be able to
address all of the releases at a facilityls

2. A RCRA Corrective Action Order

The corrective action authority under Section 3008(h) of RCRA
can be used at RCRA interim status facilities to address releases
from RCRA regulated units and other solid waste management units.
At a Federal facility that has interim Status, a RCRA corrective
action order could address the investigation and Clean-up of
releases in lieu of a "CERCLA" response action or as an interim
measure. (Again, the extent of coverage in the RCRA corrective
action order is limited to RCRA hazardous wastes/constituents.)

3. Imminent and Substantial Endangerment Orders
CERCLA Section 106 can be used to address releases from RCRA

units or CERCLA sites when an "imminent and substantial
endangerment" is shown.
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4. An Interagency Agreement under Section 120 of CERCLA

A Section 120 IAG could be drafted to incorporate all RCRA
corrective action requirements and CERCLA Statutory requirements.
Where some or all of a Federal installation has been listed on
the NPL, the CERCLA Section 120 IAG is required for remedial

action by statute.

The first agreement under Section 120 of CERCLA (IAG) was
finalized on August 12, 1987. The IAG at Twin Cities Army
Ammunition Plant (TCAAP) is a three party agreement between EPA,
the State of Minnesota, and the U.S. Department of the Army.
Several notable provisions that should be incorporated in every
CERCLA Ssection 120 IAG include a dispute resolution process that
denotes the EPA Administrator as the final decision maker, an
enforceability clause which states that provisions of the
agreement are enforceable by citizens and the State through the
citizen suit provision of Section 310 of CERCLA, and a means for
resolving both the RCRA and CERCLA requirements when both
statutes apply. Further guidance on CERCLA Section 120
agreements is being developed and will be made available to the
Regions as soon as possible. In the interim, the Regions should
consult with Headquarters on any IAG issues they encounter. %

B. Strategy for Action at RCRA/CERCIA Sites

The decision on which of the above mechanisms to employ at a
Federal facility will be made on a facility specific basis.
However, if the Federal facility is on the NPL or is likely to be
placed on the NPL, I encourage the use of a Section 120 IAG to
incorporate both RCRA and CERCLA activities under one enforceable
agreement and to serve as a comprehensive Plan for investigatory
and remedial activities at the facility, whether RCRA or CERCLA.
EPA, the State, and the Federal facility would agree on a
facility wide strategy, setting priorities and schedules for
action. 1If properly framed, the agreement would satisfy the
facility’s RCRA corrective action requirements,as well as the
pPublic participation requirements of Section 117 O0f CERCLA and
Part 124 of RCRA. At a later date, if appropriate, corrective/
remedial action requirements found in the IAG could be incor-
porated into the RCRA permit for those facilities seeking an
operating or post-closure permit, in satisfaction of RCRA
Section 3004(u) and (v) requirements. An Interagency agreement
under Section 120 of CERCLA does not serve as the replacement for
a RCRA permit at a unit seeking an operating permit.

C. Importance Of the State as a Party to the IAG

CERCLA Section 120(i) states that nothing in CERCLA Section
120 shall affect or impair the obligation of the Federal agency
to comply with the requirements of RCRA, *including the
- corrective action requirements." One interpretation of CERCLA

)
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Section 120(i) is that the provision allows "re-cleanup" of a
release using RCRA corrective action authorities during or after
a Cleanup of that release under CERCLA; this could be a problem
if a State, authorized to implement the RCRA Program, contested
the technical standards of an IAG. In order to avoid arguments
over the interpretation of Section 120(i), as well as to avoid
potentially duplicative exercises of authority, I encocurage the
inclusion of the State as a full Signatory party for IAG’s at
RCRA facilities. :

A three party agreement will ensure the following state
roles in the agreement:

appropriate application of state Clean-up standards
Public participation requirements

enforceability

involvement in setting priorities

dispute resolution

review and comment on technical documents

000000

This type of agreement would resolve differences between
EPA and state requirements up front.

CONCLUSION

This memo is the first step in developing an integrated
RCRA/CERCLA Federal facility compliance and cleanup strategy.
The fundamental principle of the strategy is that there is no
difference between environmental standards for Federal facilities
and private facilities. EPA holds Federal facilities accountable
for environmental Cleanup and will proceed with enforcement
actions at Federal facilities in the same way that we would
proceed at private facilities. Although the limitations of
enforcement authorities at Federal facilities have frustrated
EPA’s enforcement capabilities in the pPast, the RCRA corrective
. action requirements in combination with CERCLA authorities under
Section 106 and Section 120 provide many options for achieving
Cleanup at Federal facilities.

I haveé recently established a Federal Facilities Campliance
Task Force within OWPE which is dedicated to achieving compliance
and cleanup at Federal facilities. The Task Force will be
working closely with the CERCLA Enforcement Division and RCRA
Enforcement Division of OWPE, other offices within Headquarters,
and the Regions to develop guidance and policy regarding Federal
facilities, to resolve difficult issues that arise from EPA’'s
negotiations with Federal facilities, to track ongoing
negotiations between EPA and Federal agencies, to pinpoint areas

10
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for potential enforcement response, and FO relay the Agency's
efforts at resolving compliance, corrective action and permitting

issues at Federal facilities.

I am requesting that you forward any Federal Facility
Compliance Agreements, Interagency Agreements, etc., that you are
negotiating with Federal facilities in your Region to Gene A.
Lucero, Director of the Office of Waste Programs Enforcement

(Mail Code: WH-527).

As I mentioned earlier, the Task Force will be working with
the Regions to pinpoint areas for pPossible enforcement action.
As DOJ has encouraged EPA to take appropriate enforcement actions
at GOCOs, the Task Force is interested in GOCO candidates for an
enforcement action under RCRA or CERCLA. I am polling the
Regions for suggestions of Federal facilities where the need for
an enforcement action is imminent and there is a Clear means of
establishing the contractor as the operator. We will provide
Headquarter's support for the development of the order and
throughout the negotiation process.

If you have any questions regarding this memorandum or
recommendations of candidates for potential enforcement actions,
‘Please contact Christopher Grundler, Director of the Federal :
Facilities Compliance Task Force at FTS 475-9801. CQuestions can
also be directed to Jacqueline Thiell of the the Task Force at

FTS 475-8727.
Attachments

cc:
Cene Lucero, OWPE
Recger Marzulla, DOJ
Henry Longest, OERR
Tom Adams, OECM
Marcia Williams, OSW*
Frank Blake, O0OGC
Richard Sanderson, OFA
Hazardous Waste Management Division Directors, Regions I-X
Regional Counsels, Regions I-X
CERCLA Branch Chiefs, Regions I-X
RCRA Branch Chiefs, Regions I-X
Federal Facility Coordinators
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% M : UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
‘"”4‘ ,.o‘é‘f REGION IV
345 COURTLAND STREET. N.E.
ATLANTA, GEORGIA 30365
APR - 8 1991

4WD-RCRA & FFB

CERTIFIED MAIL

EIPT TED

Commander, Atlantic Division

Naval Facilities Engineering Command
Code 1822

Ms. Laurie A. Boucher, P.E.

Remedial Project Manager MCB Camp Lejeune
Norfolk, Virginia 23511-6287

RE: EPA Environmental Monitoring Data Reporting Requirements

Dear Ms. Boucher:

Your facility is required to report environmental monitoring
data from a variety of media to EPA under requirements of -
CERCLA pursuant to a Section 120 Federal Facility Agreement and
a RCRA/HSWA corrective action permit pursuant to Sections
3004(u) & (v). In order to comply with the terms of such
Agreements and permits as well as national EPA policies, the
Region is establishing minimum requirements for the submission
of environmental monitoring data.

The purpose of these requirements are to ensure that all
environmental monitoring data reported under RCRA or CERCLA is
readily available, reliable and consistent in order for EPA to
fulfill its role as regulator and oversite Agency through
timely reporting and interpretation of environmental monitoring
data. This will enable your facility and EPA to better protect
public health and the environment.

The minimum requirements are:

1. All environmental monitoring data shall be submitted to
EPA in a consistent format with consistent parameters
that will facilitate collection and recording of such
data in a computer data-file.

The data elements reported should meet the specific
requirements of the applicable regulatory program(s),
field QA/QC procedures, laboratory quality assurance
procedures and EPA approved workplans. EPA Region IV
has developed a generic computer data-file and export
protocol that is recommended for use in meeting this
requirement (see enclosure). The enclosed data-file
protocol indicates the data elements (fields) that
will be required at a minimum by EPA to identify
sampling stations.
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A Data Management Plan should be developed to
establish minimum data elements, parameters and
formats for all environmental monitoring data
submitted to EPA.

2. All environmental monitoring data shall comply with the
EPA National Locational Data Policy developed by EPA’s
Office of Information Resources Management (see enclosure).

The generic data-file and export format has
provisions for meeting this requirement
(see enclosure).

The above requirements must be complied with by incorporation
into all Remedial Investigations (RI) or RCRA Facility
Investigation (RFI) workplans and/or Data Management Plans
submitted to EPA for review and approval, in accordance with
appropriate time tables and deadlines, subsequent to receipt of
this letter.

If you have any questions concerning the above requirements
pPlease contact Mickey Hartnett, Chief DOD Remedial Unit at
(404) 347-3016. If you have specific questions regarding the
data-file export protocol please contact Ms. Phyllis Mann at
(404) 347-3016.

Sincerely yours,

ames H. Scarbrough, P.E., Chief
RCRA and Federal PFacilities Branch
Waste Management Division

’ﬁ/jﬁw oA

Enclosures

cc: Mr. Jack Butler, NCDEHNR
Ms. Stephanie Del-Re Johnson, MCB Camp Lejeune
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EPA’'s Officer of Information Resources Mangement (OIRM) has
developed a policy to be adopted by EPA, and its delegates and
representatives, for Collecting and documenting locational data
about the entities tracked under Federal Environmental programs
within EPA’s juridiction. The policy clearly defines
responsibilities for obtaining locational measurements for all
facilities, sites and monitoring and observation points of
primary interest to EPA. 1Ip addition, the policy explicitly
specifies latitude and longitude, in an
intentionally-compatible format, as the Agency's preferred
locational coordinate system. Implementation of this policy
will allow Agency data to be intergrated based upon location,
thereby promoting enhanced use of EPA’s extensive data
resources for cross-media environmental analyses and management
decisions.

1. PURPOSE. This policy establishes the principles for
collecting and documenting latitude/longitude
coordinates for facilities, sites and monitoring and
observation points regulated or tracked under Pederal
environmental programs within the Jurisdiction of the
Environmental Protection Agency (EPA). The intent of
this policy is to extend environmental analyses and
allow data to be integrated based upon location,
thereby promoting the enhanced use of EPA’'s extensive
data resources for cross-medial environmental analyses
and management decisions. This policy underscores
EPA’s commitment to establishing the data
infrastructure necessary to enable data sharing and
secondary data use.

2. - This policy applies to all
Environmental Protection Agency (BEPA) organizations
and personnel of agents (including contractors and
grantees) of EPA who design, develop, compile, operate
or maintain EPA information collections developed for
environmental program support. The requirements of
this policy apply to existing as well as new data
collections.

3. BACKGROUMD.

a. Pulfillments of EPA‘s mission to protect
and improve the environment depends upon
improvements in Cross-programmatic, multi-media
data analyses. A need for available and reliable
location identification information is a
commonality which all regulatory tracking programs
share.
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This policy serves as a framework for Collecting
~and docu-.ntinq location identification data. It
does not include a requirement that a particular
level of Precision or accuracy be achieved;
managers of individual data collection efforts
determine the levels precision and accuracy
Necessary to support their mission. However, this
Policy does serve as a starting point for acquiring
these critical data.

To implement this policy, program data managers
must collect and document the following:

(1) Latitude/longitude coordinates in accordance
with Pederal Interagency Coordinating Committee for
Digital Cartigraphy (FICCDC) recommendations. The
coordinates may be present singly or multiple
times, to define a point, line or area, according
to the most appropriate data type for the entry
being represented.

This format for r.prosontiﬁq this information is:

+/-DD MM SS.SSSS (latitude)
+/-DDD MM SS.SSSS (longitude)

where:

- Latitude is always presented before longitude
. DD represents degrees of latitude; a
digit decimal number ranging from 00 through
90

. DDD represents degrees of longitude; a three
d:git decimal number ranging from 000 through
1

. MM represents minutes of latitude or
longitude, a two-digit decimal number
ranging from 00 through 60

. S8.S8SS represents seconds of latitude
or longitude, with a format allowing possible
precisions to the ten-thousandths of seconds.
(actual accuracy to be program and case

specific
« *+ specifies latitudes north of the equator

and Jlogitudes east of the prime meridian

. - speicifies datitudes south of the equator
and Jlongitudes west of the prime meridian
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Interchange File Format
for
Electronic Data Reports

This document establishes, for EPA Region IV, the required
format for electronic reporting of monitoring data.

Data will be transported as a set of four ASCII files:

STATION.DAT - contains basic information about
monitoring station location and
type. Detailed description of
the structure is contained in
appendix A.

WELL.DAT = contains detailed information
about construction and charac-
teristics of groundwater moni-
toring stations. See appendix B.

SAMPLE.DAT - contains basic information about
the collection and characteris-
tics of samples. See appendix C.

PARM.DAT - contains measured values and
: reporting units for specific -
parameters. See appendix D.

The first line of EACH of the four files MUST contain the
following text starting in position one: 19901001

These files are to be transmitted in ASCII format using
5.25 inch flexible disk, nine-track magnetic tape (1600 or 6250
bpi) or, in the future, via communications channels yet to be defined.
Hardcopy reporting requirements will continue as currently required
until further notice. Additional files may be defined in the future
for non-groundwater station types should the need arise.

Several of these files will contain data that is usually
static in nature. Por example, the basic information contained
in STATION.DAT will not normally change for any single station,
therefore once the data has been submitted for a particular
station, it will not be required to resubmit that information.
If, however, the station record is updated or corrected the
record would have to be resubmitted. After the initial report
then, STATION.DAT would be submitted only when new stations are
created, or when an old station record is modified, and need
only contain the new or modified records. The same is true of
‘file WELL.DAT. SAMPLE.DAT would, of course, be submitted each
time one or more new samples were to be reported, or any sample
record required updating. Again, the file need only contain the
new or updated records. PARM.DAT is expected to be submitted at
each required reporting interval, since it will contain the
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Datafile STATION.DAT

field field
no. name

1  STATION_KEY +

DOC NV UL =~ XDk (7 02 - O03/y,

Appendix A

field
Description

Unique station identifier. Consists of a twenty-seve
character alphanumeric field, left Justified,
containing:

column: description: ;
1-12 Unique site identifier as assigned by
EPA. Must be alphanumeric.

13-17 Unique solid waste management unit
designator. Must be alphanumeric.

18 Media status indicator. Must contain
one of the following:

C - compliance monitoring station
B - baseline monitoring station
A - other ambient monitoring station.

19 - 27 Unique station identifier. uust'be
alphanumeric. ;

If this data is to be used with the Region IV Query menu, the
naming convention recomended for stations is as follows. Monitoring

‘S8°’.
2 ' TYPE »
3 LATITUDE *
4 LONGITUDE .

* required field

wells should contain ‘MW’ ,test pits ‘TP’ ,boreholes 'BH’, surface soil

Type of monitoring station. Consists of a four-
character alphanumeric field, left Justified,
containing one of the following: AIR, SWTR, GWTR,
SOIL, SED, and SLDG. The meanings of these
abbreviations are as follows:

AIR - Air sampling station

SWITR - Surface water sampling station

GWTR - ground water sampling station
SOIL - soil sampling station

SED - Stream bed sediment

SLDG - process sludge sampling

Geographic position of the station in degrees
north of the equator. Must be in the format
DDMMSS . xxxx, where DD represents degrees, MM
represents minutes, and SS.xxxx represents
seconds, with available precision to four
decimal places.

Geographic position of the station 1n'degrees
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Appendix A
which may not be accomodated in a defined field.

Must be ALPANUMERIC consisting of up to 40
characters.

* required field
(






Appendix B
6 DVMTH
7 DVHRS
8 SPLTRT
9 LIFT
10 NOSEG
11 SGDIAl
12 SGDIA2
13 SGDIA3

* required field

\
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A - air ) M - other mud
B - bentonite N - none
W - water O - other fluid

Method by which well was developed. Must be
ALPHANUMERIC, consisting of a single character. The
character must be one of the following:

A - air lift pump B - bailed
C - compressed air J - jetted
P - other pump S - surged
Z - other method N - none

Time in hours during which well wa§ developed. Must
be INTEGER NUMERIC, consisting of up to 5 digits.

Any special treatment that was applied during the
well development process. Must be ALPHANUMERIC,
consisting of a single character, which must be one
of the following:

C - 'chemicals D - dry ice :
E - explosives F - deflocculant
H - hydrofracturing M - mechanical

Z - other N - none

Type of lift indicator. Must be Alphanumeric,
consisting of a single character. The character must
be one of the following:

- air life rotary pump

A R -

B - bucket S - submersible pump
C - centrifugal pump T - turbine

J - jet pump U - unknown

P - Piston pump Z - other

Number of bore hole sections. A bore hole section is
defined as a length of bore hole of constant diameter.
Bore hole sections are designated numerically from
top to bottom of bore hole. INTEGER NUMERIC field
containing a value of one or two.

Diameter of first bore hole section, in inches.
Diameter of second bore hole section, in inches.
Diameter of third bore hole section, in inches.

Each of the SGDIAx fields is DECIMAL NUMERIC,
containing up to twelve characters (including the
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* required field
(

24

25

26

27

28

29

30

31

32

33

34

BCELV1

BCELV2

BCELV3

CIDIAl

CIDIA2

CIDIA3

CODIAl

CODIA2

CODIA3

CMATR1

CMATR2

D NOi Cled= OOSSHE _ 12,02 - og/ss /s,

surface datum.

The depth to the bottom of the first section of
casing,in feet.

The depth to the bottom of the second section of
casing,in feet.

The depth to the bottom of the third section of
casing,in feet.

The BCELVx fields are DECIMAL NUMERIC,each with a
maximum of twelve characters (including the decimal
point) and may have up to two digits after the decimal
point. These depths are measured relative to land
surface datum.

Inside diameter of the first section of casing,in
inches.

Inside diameter of the second section of casing,in
inches.

Inside diameter of the third section of casing,in
inches.

The CIDIAx fields are DECIMAL NUMERIC,each with a
maximum of twelve characters (including the decimal
point) and may have up to two digits after the decimal

point.

Outside diameter of the first section of casing, in
inches.

Outside diameter of the second section of casing, in
inches.

Outside diameter of the third section of casing, in
inches.

The CODIAx fields are DECIMAL NUMERIC,each with a
maximum of twelve characters (including the decimal
point) and may have up to two digits after the decima)

point.

Description or name of casing material from which the
first section of casing is made.

Description or name of casing material from which the
second section of casing is made.
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42 FPMTH
43 FPMAT
44 FPGRN
45 TPELV
46 BFELV
47 SLMTH
48 SLMATR

* required field
(
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prevent formation material from entering through the
well screen.

A - dropping material down the hole and tamping
B - dropping material down hollow-stem auger

T - tremie pipe

O - other

Description or name of the material which forms the
filter pack. Must be ALPHANUMERIC, consisting of up
to eight (8) characters.

Grain size of the material which forms the
filter pack, in mesh guage. Must be INTEGER
NUMERIC, with up to four characters.

The depth to the top of the filter pack. The
TFELV field is DECIMAL NUMERIC with a maxjmum of
twelve characters (including the decimal point)
and may have up to two digits after the decimal
point. Measured relative to land surface.

The depth to the bottom of the filter pack.
The BFELV field is DECIMAL NUMERIC with a
maximum of twelve characters (including the
decimal point) and may have up to two digits
after the decimal point. Measured relative to
land surface. :

ANNULAR SEALANT - material used to seal the space
between the borehole and the casing of the well.

The annular sealant is Placed directly above the
filter pack to prevent the migration of contaminants
to the sampling zone from the surface or intermediate
zZones and prevent cross contamination between strata.

Indicator for -.thod'of sealant placement. Must
be ALPHANUMERIC consisting of a single character. The
character must be one of the following:

A - dropping material down the hole and tamping
B - dropping material down hollow-stem auger

T - tremie pipe :

O - other

Description or name of the material which forms the
seal above the filter pack against entry of surface
water. Must be ALPHANUMERIC, consisting of a single
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56 COMMENT Supplemental information as needed.

May contain
up to 80 alphanumeric characters.

* required field
\






Appendix C
4 TIME
(5 ssrTar
6 TEMP
7 PH
8 COND
9 TURB
( |
10 WLEVEL
11 WINDSP
12 WINDIR
13 SAMMETH
14 SAMPLER

* required field

\

Time (in military format) of sample collection. INTEGES

NUMERIC consisting of four characters.

Station status or condition. Used Primarily for
groundwater monitoring stations. ALPHANUMERIC
consisting of one character. The character must be
one of the following:

D - Dry F - Flowing

O - obstructed P - Pumping

W - Destroyed X - Surficial inflow
Z - other

FIELD MEASUREMENTS

Sample temperature in degrees Celsius. DECIMAL NUMERIC
consisting of six characters (including the decimal)
and may have up to two digits after the decimal point.

Sample pH in standard units. DECIMAL NUMERIC
consisting of four characters (including the decimal)
and may have one digit after the decimal point.

Specific Conductance in uMhos. INTEGER NUMERIC
consisting of a maximum of six characters.

Turbidity. INTEGER NUMERIC consisting of a
maximum of eight characters. May be reported in
JTU or NTU, as required by program.

Well water level, or stream gage height, in feet.
Measured relative to the reference datum. Item is
DECIMAL NUMERIC consisting of a maximum of six
characters (including the decimal) and may have up
to two digits following the decimal point.

Wind speed in km/h. DECIMAL NUMERIC consisting of a
maximum of six characters (including the decimal), and
may have up to two digits after the decimal point.

Wind direction in degrees. INTEGER NUMERIC consisting
of a maximum of four characters.

Method used to collect sample. ALPHANUMERIC
field,left justified, consisting of up to 20
characters.

Name of Agency of Organiiation that collected the

sample. Must be ALPHANUMERIC consisting of up to
20 characters. ’

Doc NJ' OLES - 00557 -/2.02 - o4t/
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Datafile PARM.DAT

(" ‘jeld field
no. name

1  PARAM KEY *

2 QUALF
3 VALUE “

* required field
(
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field
Description

Unique data record identifier. Consists of a fifty-
four character field, left Justified, containing:

column: description:

1-12 Unique site identifier as assigned by
EPA. Must be alphanumeric.

13-17 = Unique solid waste management unit
designator. Must be alphanumeric.

18 Media status indicator. Must contain
one of the following:

C - compliance monitoring station
B - baseline monitoring station
A - other ambient monitoring station.

19 - 27 Unique station identifier. Must be
alphanumeric.

28 - 42 Unique sample identifier. Must be
alphanumeric.

43 - 54 Parameter identifier. Por chemical

constituents for which Cas numbers
exist, the CAS number will be the
identifier. Por other
constituents, the identifier will
g: determined on an as-needed

sis.

55 - 58 Replicate number. Identifies the
value as one of two or more
analyitical results for the same
parameter on the same sample.

INTEGER NUMERIC, right Justified,
up to four characters. Not used
unless replicate results are reported.

Qualifier field. ALPHANUMERIC, may contain up to
four STORET qualifier codes.

The reported analytical result for the chemical. Must
be DECIMAL NUMERIC, consisting of up to twelve
character (including the decimal), and may have up to






e —

MAIL

54)80)$0 - 20°2) - $5500-(7)) 10N 0q






Boc . No .3 CLET % 00/F0-FR05 = os‘/,.;;/q /

3 m g UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
% &

REGION IV

345 COURTLAND STREET. N.E.
ATLANTA. GEORGIA 30365

4WD-RCRA & FFB

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Commander, Atlantic Division

Naval Facilities Engineering Command

Code 1822

Attn: Ms. Laurie A. Boucher, P.E.

Remedial Project Manager for MCB Camp Lejeune
Norfolk, Virginia 23511-6287

RE: Interim Remedial Action Guidance
Marine Corps Base Camp Lejeune, North Carolina

Dear Ms. Boucher:

As requested at our April 16, 1991, meeting, EPA is providing the ”
Navy with guidance on the process and documentation to support a

Record of Decision (ROD) for an interim remedial action under CERCLA.

The underlying authority for interim remedial action may be found in

EPA’'s program management principles for Hazardous Substance Response

in 40 CFR 300.430(a)(l) and (£)(ii)(C) (1) of the National Contingency

Plan (NCP) which states in part:

Sites should generally be remediated in operable unitsl when
early actions are necessary or appropriate to achieve significant
risk reduction quickly, when phased analysis and response is
necessary or appropriate given the size or complexity of the
site, or to expedite completion of total site cleanup.

The remedy selection process for an interim remedial action may be
initiated at any time during the remedial process. To implement an
early action under remedial authority, an operable unit for which an
interim remedial action is appropriate is identified. The only
prerequisite for an interim remedial action operable unit is that it
should not be inconsistent with nor preclude implementation of the
final remedy.

1 The term "operable unit" used in the context of interim action
simply means a discrete action that comprises an incremental step
toward final site cleanup. '
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Data sufficient to support the Interim Action Record of Decision
(’ (ROD) is extracted from past or ongoing RI/FS work for the site or
operable unit® and an appropriate set of alternatives is
evaluated. Few alternatives, and perhaps only one "action"
alternative, need to be developed for interim actions (note: the no
action alternative will always be carried through the alternatives
analysis even if only one action alternative is being considered). A
completed baseline risk assessment generally will not be available or
necessary to justify an interim action. Qualitative risk information
should be compiled to demonstrate that the action is necessary to
stabilize the site, prevent further degradation, or achieve
significant risk reduction quickly. Supporting data and risk
information should be documented in a focused RI report. The
criteria under statute (i.e., "Nine Point Criteria") to be evaluated
may be limited to those which apply specifically to the action(s)
under consideration. In cases where the relevant data can be
summarized briefly and the alternatives are few and straightforward,
it may be adequate to document this supporting information in the
proposed plan which is issued for public comment. This information
should also be summarized in the ROD. While the documentation of
interim remedial action decisions may be more streamlined than for
final action, all public, State, EPA, and Natural Resource Trustee
participation procedures contained in the NCP, as relates to the
final ROD, should be followed. 5

To illustrate how an interim remedial action could be utilized at

) Marine Corps Base Camp Lejeune, consider the following example for

( the Hadnot Point Industrial Area. The Navy has submitted a "Limited

' Site Scope of Work for Hadnot Point...", has conducted recent field
work and is even starting limited cleanup action (free product
removal at the tank farm). Existing data from these previous studies
indicates that a large plume of contamination is moving unchecked
through the surficial aquifer towards the New River. The Navy wishes
to characterize the site by determining source areas and eventually
remediate sources of contamination as well as the contamination
itself. Prior to initiating this work for source characterization,
the Navy should prepare and submit to EPA an expedited RI/FS report
for interim remedial action for the Hadnot Point Industrial Area
surficial aquifer. The Navy should also issue for public comment a
proposed plan for interim action. The proposed plan need only
summarize the supporting data to justify the action, provide
qualitative risk information, describe one or more alternatives, and
summarize the results of the alternative(s) analysis against the nine
point criteria of 40 CFR 300.430(e) (9)(iii). Evaluation criteria
("Nine Point") relevant to the evaluation of the interim remedial
action need not be addressed in detail. Rather, their irrelevance to
the decision should be noted briefly. Following the public comment
period, the Navy would submit a draft ROD to EPA for review which
summarizes the information contained in the proposed plan and the
response to public comments.

2 The term "operable unit” used in this context means a portion of
a site undergoing a RI/FS.
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Enclosed is a draft copy of the current guidance on interim remedial
action documents. If you need further information on interim
remedial action, this subject is discussed in the preamble to the NCP
beginning on page 8704 (March 8, 1990, Federal Register). I urge you
to contact me at (404) 347-3016, if you still have questions after

reviewing these referenced documents.

Sincerely yours,

(LG ey i

Carl R. Froede Jr.

Remedial Project Manager

DOD Remedial Unit

RCRA and Federal Facilities Branch
Waste Management Division

Enclosure

cc: Mr. Jack Butler, NCDEHNR

Ms. Stephanie Del-Re Johnson, MCB Camp Lejeune
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United States Superfund Publication:
Environmental Protection Solid Waste and 9355.3-02FS-3 . "
Emergency Response March 1991

SEPA Guide to Developing Superfund
No Action, Interim Action, and
Contingency Remedy RODs

Office of Emergency and Remedial Response
Hazardous Site Control Division  0S-220W Quick Reference Fact Sheet

This guide provides quick reference to the essential components of Records of Decision (RODs) that are prepared
to document three specific types of remedial action decisions: (1) no action; (2) interim actions; and (3) contingency remedies.
In preparing one of these three types of RODs. RPMs should modify the format of the "standard ROD" for final response

DOCUMENTING NO ACTION DECISIONS
HIGHLIGHT 1
EPA may determine that no action (i.e.. no OUTLINE FOR THE STANDARD ROD
trcatment, engineering controls, or institutional controls')
is warranted under the following general sets of 1.  Declaration
circumstances:
® Site Name and Location
. When the site or a specific problem or area of the ¢ Statement of fB::"‘ s?"d Purpose
site (i.e., an operable unit) poses no current or Y NS the Sie
potential threat to human health or the S m&ufgz ;hn‘:n:i';:':d it
euvionment; ®  Signature and Support Agency Acceptance of the
; ; Remedy
. When CERCLA does not provide the authority to
take remedial action; or 2. Decision Summary
° When a previous response eliminated the need for ®  Site Name, Location, and Description
further remedial response. ® Site History and Enforcement Activities
®  Highlights of Community Participation
Examples of potential situations where no action ® Scope and Role of Operable Unit
decisions may be appropriate are provided in Highlight 2. ? :“;;:?fg;‘sr;fziim
The remainder of this section outlines ROD formats to use p: D" iption of Alternatives
for situations under which a no action ROD may be e Summary of Comparative Analysis of Alternatives
warranted. ® Selected Remedy
¢  Statutory Determinations
® Documentation of Significant Changes
' An alternative may include monitoring only and ) 3. Responsiveness Summary
still be considered "no action.”
e  Community Preferences
® Integration of Comments







HIGHLIGHT 2
SITUATIONS WHERE NO ACTION
DECISIONS MAY BE APPROPRIATE

e Where the baseline risk assessment concluded that
conditions at the site pose 0o unacceptable risks to
human heaith and the environment. ~

e Where a release involved only petroleum product that
is exempt from remedial action under CERCLA
section 101.

® Where a previous removal action eliminated existing
and potential risks to human health and the
environment such that no further action is necessary.

NO ACTION SITUATION #1:
ACTION NOT NECESSARY FOR PROTECTION

Declaration
Site Name and Location

Statement of Basis and Purpose

+———Assessment-of-the-Site

Description of the Selected Remedy: The lead
agency should state that no action is necessary for
the site or operable unit, although it may authorize
monitoring to verify that no unacceptable
€xposures 1o potential hazards posed by conditions
at the site or operable unit occur in the future.

—s  Deterilat

Declaration Statement: None of the Section 121
Statutory determinations are necessary in this
section. Instead, the lead agency should state
briefly that no remedial action is necessary to
ensure protection of human health and the
environment.

Signature and Support Agency Acceptance of the
Remedy

Decision Summary

Site Name, Location, and Description
Site History and Enforcement Activities
Highlights of Community Participation

Scope and Role of Operable Unit or Response
Action

; Bl
e Site Characte'r‘istiﬁ ."L"-.. I

* Summary of Site Risks: The information in this section

provides the primary basis for the no action decision.
The discussion should support the determination that no
remedial action is necessary to ensure protection of
human health and the environment. The lead agency
should explain the basis for its conclusion that
unacceptable exposures to hazardous substances will not
occur. (In most cases, this will be based on the baseline
risk assessment conducted during the remedial
investigation (RI).) In limited cases where alternatives
were developed in the feasibility study (FS), the lead
agency should reference the RI/FS Report.

Descoiaii £ Al =
5 eC Whis-oLAL i
+—Selected-Remedy
s D -‘ 3
* Explanation of Significant Changes

3. Responsiveness Summary.

NO ACTION SITUATION #2:
NO CERCLA AUTHORITY TO TAKE ACTION

1. Declaration

¢ Site Name and Location

o Statement of Basis and Purpose

+—Ascessment-of the-Site

¢ Description of the Selected Remedy: The lead agency

should state that no action is necessary for the site or
operable unit, although it may authorize monitoring to
verify that no unacceptable exposures to potential
hazards posed by conditions at the site or operable unit
occur in the future.

S D ol

e Declaration Statement: No Section 121 statutory

determinations are necessary in this section. This
section should explain that EPA does not have authority
under CERCLA Sections 104 or 106 to address the
problem(s) posed by the site or operable unit. If the
problem has been referred to other authorities, this
should be explained.

Signature and Support Agency Acceptance of the
Remedy






+———Assessment-of the-Site
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Rt il five-vear review is required. Section 121(c) of CERCL_A

Decision Summarvy ~ ~ Ve

Site Name, Location, and Description
Site History and Enforcement Activities
Highlights of Community Participation

Scope and Role of Operable Unit or Response
Action

Site Characteristics

Summary of Site Risks

Statutory Authority Finding: The concluding
statement of the absence of CERCLA authority to
address the problem should be the same as in the
Declaration.

Explanation of Significant Changes

Responsiveness Summary.

NO ACTION SITUATION #3:
NO FURTHER ACTION NECESSARY

Declaration
Site Name and Location

Statement of Basis and Purpose

Description of the Selected Remedy: The lead
agency should state that no action is necessary for
the site or operable unit, although it may authorize
monitoring to verify that no unacceptable
éxposures to risks posed by conditions at the site
or operable unit occur in the future.

Declaration Statement: This Declaration should
state that it has been determined that no further
remedial action is necessary at the site or operable
unit. The Declaration should explain that a
previous response(s) at the site or operable unit
eliminated the need to conduct additional remedial
action. This section also should note whether a

requires a five-year review of any earlier post-SARA
remedy that eliminated the need to take further action
(i-e., using engineering and/or institutional controls to
prevent unacceptable exposures), yet resulted in
hazardous substances, pollutants, or contaminants
remaining at the site. As a matter of policy, EPA
should generally perform a five-year review for pre-
SARA remedies and removal actions that result in
hazardous substances remaining on site, and any
remedial action that requires five or more years to attain
the cleanup levels specified in the ROD.

Signature and Support Agency Acceptance of the
Remedy

2. Decision Summary

Site Name, Location, and Description

Site History and Enforcement Activities

Highlights of Community Participation :

Scope and Role of Operable Unit or Response Action
Site Characteristim

Summary of Site Risks: The information in this section
provides the primary basis for the no action decision.
The discussion should support the determination that no
further remedial action is necessary to ensure protection
of human health and the environment. The lead agency
should explain the basis for its conclusion that
unacceptable exposures to hazardous substances will not
occur. (In most cases, this will be based on the baseline
risk assessment conducted during the remedial
investigation (RI).) Any previous responses that were
conducted at the site or operable unit that served to
eliminate the need for additional remedial action should
be summarized in this discussion. In limited cases where
alternatives were developed in the feasibility study (FS),
the lead agency should reference the RI/FS Report.

: cc g 4 bsisof-Al £
Seieish-Hemedy
: -

3.

Explanation of Significant Changes

Responsiveness Summary.
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DOCUMENTING  INTERIM
DECISIONS

IL.

During scoping, or at other points in the RI/FS,
the lead agency may determine that an interim remedial
action is appropriau:.2 An interim action is limited in
scope and only addresses areas/media that will be followed
by a final operable unit ROD. Reasons for taking an
interim action could include the need to:

o Take quick action to protect human health and the -

environment from an imminent threat in the short
_ term, while a final remedial solution is being
developed; or

o Institute temporary measures to stabilize the site
or operable unit and/or prevent further migration
or degradation.

Interim actions either are implemented for separate
operable units or may be a component of a final ROD. In
either case, an interim action must be followed by a final
ROD, which should: (1) provide long-term protection of
human health and the environment; (2) fully address the
principal threats posed by the site or operable unit; and 3)
address the statutory preference for treatment that reduces
the toxicity, mobility, or volume of wastes. Examples of
possible interim actions are provided in Highlight 3.

Interim Actions vs. Earlv Actions

Interim remedial actions should not be confused
with "early remedial actions,” which may be either interim
or final. For example, an early interim action might
include providing a temporary alternate water supply and
sealing wells that are pumping from a contaminated

aquifer. An early final action might involve the complete -

removal of drums and a limited amount of surrounding
contaminated soil that, without early attention, could result
in contamination to currently uncontaminated areas.

Because an interim action may be taken early to
mitigate the more immediate threats, there may not be
sufficient time to prepare a "formal" RI or "formal” ES
report. Although preparation of an RI/FS report is not
required for an interim action, for the purpose of fulfilling
the NCP’s Administrative Record requirements, there must
be documentation that supports the rationale for the
action. A summation of site data collected during field
investigations should be suffieient to document a problem
in need of response; in addition, a short analysis of what
remedial alternatives were considered, which ones were
rejected, and the basis for the evaluation (as is done in a

2 A removal action also may be appropriate 10 address short-term
risks at an NPL site. See Interim Guidance on Addressin Immediate
Threats at NPL Sites. OSWER Directive 9200.2-03, January 30, 1990.
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HIGHLIGHT 3
EXAMPLES OF POSSIBLE
INTERIM ACTIONS

* Installing extraction wells to pump a ground-water
aquifer to restrict migration of a contaminant
plume with the intention of later installing
additional wells (or taking other action) to
address the contamination in a final action.

» Providing a temporary alternate source of
drinking water with the intention of later, in a
subsequent action, remediating the source of
contamination and/or the aquifer.

» Constructing a temporary cap to control or
reduce exposures until a subsequent action is
taken.

* Relocating contaminated material from one area
of a site (e.g., residential yards) to another area of
the site for temporary storage until a decision on
how best to manage site wastes is made. (Note:
This interim action (i.e., for temporary storage)
also could contain a final action component if the
excavated area will not require further
remediation.) :

focused FS) should be summarized to support the selected
action.

INTERIM ACTION ROD FORMAT?

The Interim Action ROD should be tailored to the
limited scope and purpose of the interim action.

The format for Interim Action ROD:s is outlined below.

1. Declaration

e Site Name and Location

* Statement of Basis and Purpose

3 In some cases, RODs will be prepared that include both interim
actions and a final action: such RODs should clearly specify which
components of the action are interim and which are final. For any final
action components, the ROD should include the information and
documentation required for the "standard ROD." For example. where
a ROD includes a final source control measure and a temporary
alternate water supply, the ROD must provide the documentation
required in the "standard format" for the final source control action, as
well as addressing, in the streamlined manner discussed above, the
rationale and justification for the interim water supply action. In this
example. it would be necessary to address the contaminated ground
water in a final action ROD at a later time.
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Assessment of the Site” i

Description of Selected Remedy

Statutory Determinations: The declaration
statement should read as follows:

This interim action is protective of human health
and the environment, complies with (or waives)
Federal and State applicable or relevant and

appropriate requirements for this limited-scope
action, and is cost-effective. This action is interim *

and is not intended to utilize permanent solutions
and alternative treatment (or resource recovery)
technologies to the maximum extent practicable for
this [interim action/operable unit]. [Note: The
following sentence should be included, where
freatment is par of the interim action: This interim
acrion urilizes trearment and thus is in furtherance of
the statutory preference for frearment.] Because this
action does not constitute the final remedy for the
[sire/operable unit], the statutory preference for
remedies that employ treatment [although partially
addressed in this remedy] that reduces toxicity,
mobility, or volume as a principal element will be
addressed by the final response action. Subsequent
actions are planned to address fully the threats

posed by the conditions at this [site/operable unit). _

Because this remedy will result in hazardous
substances remaining on site above health-based
levels, a review will be conducted within five years
after commencement of the remedial action as
EPA continues to develop final remedial
alternatives for the [site/operable unit]. The review
will be conducted to ensure that the remedy
continues to provide adequate protection of human
health and the environment. Because this is an
interim action ROD, review of this site and of this
remedy will be continuing as part of the
development of the final remedy for the
[site/operable unir).

Signature and Support Agency Acceptance of the
Remedy

Decision Summarv

Site Name, Location, and Description

Sife History and Enforcement Activities
Highlights of Commﬁnity Participation

Scope and Role of Operable Unit: This section
provides the rationale for taking the limited action,

To the extent that information is available, the
section should detail how the response action fits

CLES ~O0IM0 -|d. 0 - CS 19/ 9

i into the overall site strategy. This section should state
that the interim actior will be consistent with any
planned future actions, to the extent possible.

Site Characteristics: This section should focus on the
description of those site or operable unit Characteristics
10 be addressed by the interim remedy.

Summary of Site Risks: This section should focus on
risks addressed by the interim action and should provide
the rationale for the limited scope of the action. The
rationale can be supported by facts that indicate that
temporary action is necessary to stabilize the site or
portion of the site, prevent further environmental
degradation, or achieve significant risk reduction quickly
while a final remedial solution is being developed.
Qualitative risk information ‘may be presented if
quantitative risk information is not yet available, which
often will be the case. The more specific findings of the
baseline risk assessment should be included in the
subsequent final action ROD for the operable unit and
the ultimate cleanup objectives (i.e., acceptable exposure
levels) for the site or operable unit.

Description of Alternatives: This section should describe
the limited alternatives that were considered for the
interim action (generally three or fewer). Only those
requirements that are applicable or relevant and
appropriate requirements (ARARs) to the limited-scope
interim action should be incorporated into the
description of alternatives.

Summary of Comparative Analysis of Alternatives: The
comparative analysis should be presented in light of the
limited scope of the action. Evaluation criteria not
relevant to the evaluation of interim actions need not be
addressed in detail. Rather, their irrelevance to the
decision should be noted briefly. :

Selected Remedy

Statutory Determinations: The interim action should
protect human health and the environment from the
e€xposure pathway or threat it is addressing and the waste
material being managed. The ARARs discussion should
focus only on those ARARs specific to the interim
action  (e.g., residuals management during
implementation).* The discussion under "utilization of
permanent solutions and treatment to the maximum
extent practicable” should indicate that the interim
action is not designed or expected 10 be final. but that
the selected remedy represents the best balance of

¢ An interim remedy waiver may be appropriate where a requirement
that is ARAR cannot be met as part of the interim remedy but will be
attained (unless use of one of the other five waivers is justified) bv the
final site remedy (CERCLA §121(d)(4)(A) and NCP
300.430()(1)(ii)(C)1)).






tradeoffs among alternatives with respect to
pertinent criteria, given the limited scope of the~, ,'_f"""
action. The discussion under the preferenq'e ;-_' o lStntutory Determinations: The Declaration should be

treatment section should note that the preference
will be addressed in the final decision document
for the site or final operable unit.

. Explanation of Significant Changes

3. Responsiveness Summary.
III. DOCUMENTING CONTINGENCY REMEDIES

The lead agency in consultation with the support
agency may decide to incorporate a contingency remedy in
the ROD. Use of a contingency ROD may be appropriate
when there is significant uncertainty about the ability of
remedial options to achieve remediation levels (e.g.,
cleanup of an aquifer to non-zero MCLGs or MCLs).

For example, a contingency ROD may be
appropriate when the performance of an innovative
treatment technology (or a demonstrated technology being
used on a waste for which performance data are not
available) appears to be the most promising option, but
additional testing will be needed during remedial design to
verify the technology’s performance capabilities; in this
case, a more "proven approach” could be identified as a
contingency remedy. [Note: The use of contingency
remedies should be carefully considered. Site managers
_..should perform the necessary steps of treatability studies/
‘eld investigations to evaluate a technology’s performance
- capabilities during the RI/FS. More detailed testing at the
operational-scale level may be performed during design.]

Where applicable, the ROD should specify under
what circumstances the contingency remedy would be
implemented, i.e., what are the general criteria (e.g. failure
to achieve desired performance levels) that EPA will use to
decide to implement the contingency option as opposed to
the selected remedy.

CONTINGENCY REMEDY ROD FORMAT

1. Declaration -

o Site Name and Location

. Statement of Basis and Purpose

o Assessment of the Site

. Description of the Selected Remedy: Both the

selected remedy and the contingency remedy

should be described in bullet form.

modified to indicate that both the selected remedy and
the contingency remedy will satisfy the statutory
requirements.

o Signature and Support Agency Acceptance of the
Remedy

2. Decision Summary

o Site Name, Location, and Description

» Site History and Enforcement Activities

* Highlights of Community Participation

e Scope and Role of Ope.rable Unit or Response Action
» Site Characteristics

¢ Summary of Site Risks

¢ Description of Alternatives: This section should identify
any uncertainties about the use of the technologies being
considered, and the extent additional testing is needed.
The selected remedy and the contingency remedy must
be fully described.

e Summary of Comparative Analysis: The selected
remedy and the contingency remedy should be evaluated
fullv against the nine criteria; the uncertainties should be
noted, as well as the expectations for performance.
Community (and support agency) acceptance of an
innovative technology should be discussed in light of the
CERCLA provisions in Section 121(b)(2), which takes
into account the degree of support for the action by the
community.

o Selected Remedy: The selected and contingency
remedies should be identified. Additional
testing/investigations to occur as part of remedial design
to further evaluate the selected remedy should be
discussed. The criteria that will be used to decide to
implement the contingency remedy should be identified.

¢ Statutory Determinations: The statutory determination
discussion should document that both remedies fulfill
CERCLA Section 121 requirements.

o Explanation of Significant Changes

3. Responsiveness Summary.

[ NOTICE: The policies set out in this memorandum are intended solely as guidance. They are not intended, nor can they be relied upon, to create
any rights enforceable by any party in litigation with the United States. EPA officials may decide to follow the guidance provided in this
memorandum. or 1o act at variance with the guidance. based on an analysis of specific site circumstances. The Agency also reserves the right 1o

I change this guidance any time without public notice.
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The American Petroleum Institute takes no position as to whether any proce-
dure, method, device, or product mentioned in this bulletin or its appendices is
covered by an existing patent or copyright or asto the validity of such coverage. The
bulletin does not grant the right, by implication or otherwise, to manufacture, sell,
or use such procedures, methods, devices, or products so covered, nor does it insure
anyone against liability for infringement of such patents or copyrights.

This bulletin is available fot ge those interested, but the American
Petroleum Institute shall not be responsible or liable in any way for loss or damage
resulting from such use or for the violation of any federal, state, or municipal

regulation with which it may conflict.
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Underground Spill
Cleanup Manual

I. GEOLOGY AND GROUNDWATER .

When gasoline, kerosine or similar petroleum prod-
uct is lost into the ground, its behavior and ultimate fate
will depend on the hydrogeology, or underground
water conditions. Although spills involving hazardous
materials or large volumes of fluids should be handled
by an experienced professional familiar with this kind of
problem, an understanding of certain elements of geol-
ogy and groundwater hydrology can be useful to anyone
dealing with an underground spill. For purposes of this
discussion, the terms “‘gasoline,” “petroleum,” *oil”
and “product” can be used interchangeably.

1.1 Rocks and Soils

The term “soil” is used here to mean loose, uncon-
solidated surface material, such as sand, gravel, silt or
clay. “Bedrock” is the hard, consolidated material that

usually lies under the soil, which commonly includes

sandstone, limestone or shale. Most areas have a soil
cover ranging in thickness from a few feet to hundreds

rather than through connecting pores. The number, size
and location of these fractures govern the movement of
fluids in this environment and may vary greatly from
one location to another.

Limestone near the surface may .develop openings
and fissures ranging in size from less than an inch to
large caverns. In other instances, limestone may have
low porosity and permeability.

The movement of fluids in a bedrock aquifer will be
similar to those in a soil aquifer, although there are
additional constraints. Because of these complications,
a rather detailed geological study may be required to
determine the proper approach for handling a spill in
bedrock.

1.2 Groundwater

In most places, water exists at some depth in the
ground. The source of most groundwater is precipita-
tion over land, which percolates into porous soils and

of feet. Less commonly, bedrock may be at the surface=—reeles-at the surface. Depending on the location, a sec-

with little or no soil cover.

Generally, rocks and soils are composed of small
fragments or grains, such as sand. When these frag-
ments are pressed together, small voids or “‘pores” exist
between the grains in which fluid may be contained.
Measurement of the total volume of these voids is called
the ““porosity” of the rock or soil. If the pores are inter-
connected, the rock or soil is “‘permeable,” that is, a
fluid can pass through it. “Permeability” is a quantita-
tive measure of this property. Materials, such as clay,
silt and shale have many, but extremely small, pores
that are poorly interconnected. Since fluids cannot pass
readily through such materials, they are “‘imperme-
able.”

The term “aquifer” refers to a permeable section of
soil or rock capable of transmitting water.

The more common rocks and soils usually occur in
distinct layers or beds created by successive deposits of
different types of rock and soil material. Such beds are
commonly exposed in road cuts and may be horizontal,
but more often will slope or “dip” in some direction.
Such dips, in addition (0 iiic varyiig porositics and
permeabilities of the different layers, can affect the
movement of fluids underground.

Bedrock near the surface frequently is cracked and
fluid movement can be confined to these fractures,

ond important source may be rivers and streams that
seep water into the subsurface. In many areas, enough
groundwater is present to provide all ora major part of
the water supply for towns, cities and rural areas. De-
tails of a hypothetical groundwater system are shown in
Figure 1. :

The position of the water table is indicated by the
level to which water rises in wells. Starting at the sur-
face, there is a zone of partial saturation called the
“zone of aeration.” Pores in this zone contain some
water, but are mostly filled with air. The depth at which
water completely fills the pores in the soil defines the
beginning of the “zone of saturation.” The upper sur-
face of this zone is the “‘water table,” and the water in
the zone is “‘groundwater” (see Figure 2).

The water table surface usually conforms to the gen-
eral topography of the land. The table fluctuates, rising
during rainy seasons and falling during dry periods.
Immediately above the water table is the “capillary
zone,” a complex section which greatly affects the
movement of spilled oil, and which will be discussed
fater.

Most layers of rock or soil in a groundwater system
can be classified as either “aquifers” or “aquicludes”
(Figure 1). An aquiclude is a rock or soil layer suffi-
ciently impermeable to prevent the passage of water.
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An aquifer not separated from the ground surface by
an aquiclude is an “unconfined” aquifer. Groundwater
associated with it is free to move by gravitational forces.
This is the type most commonly involved in oil spills.
An aquifer that is overlain by an aquiclude is a *“‘con-
fined” or “artesian” aquifer, which is recharged at a
higher elevation. Artesian water is under sufficient
pressure to rise above where the top of the aquifer is
encountered in a well. The height to which artesian
water rises is a measure of the pressure created by the
weight of the water in the areas of the aquifer higher
than the aquiclude. Contamination of an artesian
aquifer by oil spilled at the surface is highly unlikely,
unless the spill is in the recharge area.

1.3 Groundwater Movement

In nearly all cases, groundwater is slowly moving.
Water in an unconfined reservoir is under atmospheric
pressure and, under the influence of gravity, normally
flows toward a point of discharge, such as a pumping

well, stream, lake-or sea. The direction of flow, as a .

rule, will roughly parallel the land surface.
Many cities and industrial areas draw millions of gal-

lons daily from groundwater aquifers. Tz .ocations
and relative production rates of municiziz. ~:lls may
significantly disrupt normal flow patterns. :=2 :omplete
reversal of flow direction in some areas :s :ommon.
Considerable data can be obtained in suck zrz:s for use
in solving groundwater problems.

The rate of movement of groundwater is _s:zily over-
estimated by most people, who think of iz :z :2rms of a
surface stream. This serious misconceptioc musi be cor-
rected, in order to deal intelligently with croundwater
flow. As previously noted, groundwater in 2 typical
aquifer moves through minute pores ZTzrazesn soil
grains. While forces similar to friction ma: reduce
movement to an almost imperceptible level. rates of
groundwater movement vary markedly frcm =any feet
per day to a few feet per year. In fact, the ra=ge is so
great and variable that ““handbook™ averagss 2z mean-
ingless at specific locations.

Rate of flow depends on the permeability of the
aquifer and the “hydraulic gradient,” or siop=. of the
water table. Thus, the flow rate of growmncwater is
rather difficult to measure directly and, iz przctice. is
seldom done. More commonly, flow ratas a-2 calcu-
lated from well pumping test data.

iI. BEHAVIOR OF SPILLED OIL IN SOIL

An accidental spill of oil or product may. occur sud-
denly or a leak may develop slowly. A slow, un-
suspected leak over a long period may be most harmful,
since extensive damage may occur prior to its detection.
In these instances, cleanup may be more difficult and
expensive than for a sudden spill, which is usually de-
tected quickly.

A very early step in evaluating a spill should be con-
sideration of possible migration routes, since fluid mov-
ing underground follows the most permeable, least re-
sistant path. As an example, the backfill in trenches
carrying utility conduits, sewers or other piping is fre-
quently much more permeable than the undisturbed
native soil. The interconnection of such excavations in

a typical urban area can permit relatively fast and casy .

transport of product to nearby basements, sewers or
other below-grade structures. Utility companies and
various citv departments can offer much aid in locating
and inspecting thiése facilities. A

Oil spilled into soil will tend to flow downward, with
some lateral spreading, as illustrated in Figure 3. The
rate of product movement in the soil will depend on
product viscosity, soil properties, and the rate at which
the product has been lost. For example, light products,

such as gasoline, will penetrate rapidly, whzis Lzavy oils
will move more slowly.

If the near-surface soil has a high clay on:snt and
very low permeability, the product may penstrate very
little or not at all. However, a porous, sandy soil may
absorb the product quickly. It is especiall™ irmoortant,
therefore, that the type of soils involved c= x-own.

If the spill area is essentially circular. the general
shape of the area of passage will be conical. alZiough it
will be somewhat modified by the soil l2z-2rs through
which the oil passes. Eventually, the dowrward move-
ment will be interrupted by one of three evients: (1) the
oil will be absorbed by the soil, (2) it will 2nccznter an
impermeable bed, or (3) it will reach the watsr table.

2.1 Soil Absorption i

As oil moves downward through soils.. scae of it
becomes trapped between individual soil pzricles and
remains behind the main body of oil, whicz =:y even-
tually reach the water table (Figure 4.) Thius. the orig-
inal oil continually depletes as it migrates “=rough the
soil. In some spills, the volume of the oil iz =sufficient
to reach the water table and remains trappe:2 3= the soil.

§
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As rainwater later percolates through this zone, some
droplets of oil that are weakly attached to the soil will
break loose and flush away.

Oil that is retained in the soil pore structure is called
“immobile” or “residual” saturation. This basic
“trapped oil” condition can last for many years as the
oil slowly degrades. While the potential for some solu-
ble components to reach the water table remains, the
threat is far less than if the oil had reached the ground-
water surface in liquid form. Therefore, reduction to
the residual state removes much of the pollution risk.

The volume of soil required to immobilize a given
amount of oil depends mainly on two factors: (1) the
size of soil particles, and (2) the type of oil or product
involved. If precise data are available and the soil
system is quite homogeneous, which is rarely the case,
calculations may produce a reasonably accurate result.
Usually the data consist of guesses and rough estimates,

3 e a- cilhlent b cnmaldacakla Aceas
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2.2 Movement of Produc.t to an
Impermeable Stratum

As the body of spilled oil moves downward, its course
is affected by variations in permeability of the soil layers

PERMEABLE SOIL

IMPERMEABLE CLAY

= ~»_{“_\=;;;-_.$-—h_- S
=L~ WATER TABLE o2 12
= 2 '- - w"ﬁ.— F ) g

through which it passes. Should the product encounter
an impermeable layer, it will spread laterally, until it
becomes immobile or until it comes to the surface
where the layer outcrops. Should the latter occur, and.
enough product is still in motion, a second cycle of soil
contamination will begin (Figure 5). This condition
would be most common in an arid region or during a dry
season and, as a rule, exists only within several feet of
the surface.

Downward movement may be additionally compli-
cated by the presence of thin lenses of clay or other
low-permeability material. If these are present, the
fluid path will be altered, as shown in Figure 6. Fre-
quently, each of these lenses will have a thin layer of
water on its top side known as a “‘perched’ water table.

A perched water table is not connected with the main
aquifer. Yet, some descending product may come to
rest on top of it, while the remainder may reach the
vntne talla Temanmsenta arnlitatinne cnmatimac ro.

.
—les ee
csbemses fmmews remwaws -

sult from mistaking a perched water table for the main_
water table. : (
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lll. PRODUCT ON THE WATER TABLE

3.1 Movement on Groundwater

The contact of spilled product with the water table
usually is the most troublesome result of an on-land
spill. This condition greatly increases the risk of pollu-
ting a water supply, and may increase the chance of
movement to some underground structure, such as a
basement, sewer or conduit. The degree of risk depends
on the nature of the groundwater system and the way it
is utilized.

Figure 7 illustrates a pattern of oil descent to a water
table. A sudden, large-volume spill will depress the
water table and spread in all directions in a layer above
the water table. As the layer becomes thinner, it will
begin to move in the direction of groundwater flow
(Figure 8).

A slower leak will descend in a narrow cone and
spread in the direction of water movement, Lateral
spreading will usually be slower than the flow rate of the
groundwater.

Theoretically, the spread of a hydrocarbon spill on a
water table can be calculated. In an actual field situa-
tion, however, so many assumptions and estimates are
required that accurate calculations of the product

spread cannot be made. Usually, it is better to monitor
directly the spread of the contaminant through the use
of observation wells.

3.2 Capillary Zone

The upper surface of a groundwater body is very
unlike that of water aboveground. Groundwater exists
in innumerable small pores between the soil grains,
which connect vertically to form capillary tubes rising
above the water table. Each of these tubes will cause
water to rise some distance, depending on the size of
the capillary. Thus, there is a substantial amount of
water held in the soil structure above the water table, in
what is called the “capillary zone™ (Figurc Z).

The thickness of the capxllary zone is primarily a func-
tion of pore and grain size. Coarse-grained soils will
have a relatively thin zone; fine-grained soil will pro-
duce a thicker zone. These intervals commonly may
range from a few inches to three or more feet, although
averages of typical aquifers might be on the order of 10
to 20 inches.

The upper surface of the product will also be affected
by capillarity and will experience a similar rise. This
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Figure 6 — Effect of Clay Lens in Soil
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product rise has the potential for producing vapor prob-
lems in buildings even when the water table lies several
feet below a floor. Immediately above the water table,
the capillary zone will be 100 percent saturated with
water. This will decrease gradually upward, until it
reaches near zero saturation at the top of the capillary
zone. Water held by capillary action will not flow into
a well.

As descending oil approaches the water table, it can-
not displace much of the capillary water. Therefore, it
will move downward around the water-filled pores and
through the larger pores until it encounters water which
it cannot bypass. The weight of the oil will depress the
water table and the capillary zone will follow it down-
ward, since each capillary must remain attached to its
source. The amount of oil at any position in the capil-
lary zone will depend on the amount of capillary water
present. The least oil will be near the bottom of the
zone, which is heavily saturated with water, and the
most oil will be at the top, where there is less water
saturation.

The amount of water in the capillary zone inhibits the
lateral movement of the oil. In the upper portion of the
zone, where there is little water, product may move
with only minor interference. Near the middle, move-

the water surface. It continues to thicken until the top
of the oil in the well is level with the top of the oil in the
mobile layer in the aquifer. Consequently, any estimate
of the total spill volume based on the oil thickness in
wells will result in a considerable overestimate (see Fig-
ure 9). It is important to recognize that the thickness of
the mobile product in the capillary zone may be less than
an inch, while the thickness in a test well may be several
inches or more.

3.3 Vertical Movement

A typical water table will fluctuate up and down in
response to seasonal changes and short-term variations
in rainfall. If a petroleum product is present on the
water table during this fluctuation, it will be carried
vertically on the changing water surface and will leave
behind a residue of product in the soil (Figure 10).
Large fluctuations can result in immobilization of a
great quantity of product.

3.4 Contamination by Solution

Oil generally will not mix with water and will simply

ment will be greatly restricted. And, in the lower pOkee—=oat on the surface. Many oils and refined products,

tion, movement may not be possible at all. This is illus-
trated in Figure 2.

Consequently, a body of spilled oil will spread over
and through the capillary zone, as shown in Figure 8.
Eventually, with enough time and no addition of new
product, the layer of gasoline will reduce to a critical
thickness and stop moving. The thickness is determined
by existing permeability and gradient. The ultimate
thickness of the mobile product will be only a fraction
of the thickness of the capillary zone.

Consideration of these conditions also makes it evi-
dent that the thickness of oil measured in a well will be
much greater than the corresponding thickness in the
aquifer. This occurs because the layer of mobile product
in the capillary zone is some distance above the water
table. When this product encounters the open space in
a well bore, it “pours” in and accumulates on the water
surface. As it a2ccumulates, its weight begins to depress

however, contain certain components which are slightly
soluble in water. Solubility is greatest with the lighter,
aromatic components.

Gasoline is high in water-soluble hydrocarbons. Con-
centrations of gasoline, when dissolved in water, pro-
duce odor and taste that can be detected by many peo-
ple at levels of only a few parts per million. Although
most contamination by water-soluble hydrocarbons oc-
curs at the oil-water interface, when rainwater infil-
trates contaminated soil, it may pick up additional solu-
ble components and carry them into the groundwater
system. Under normal conditions, these dissolved com-
ponents are restricted to the upper part of the aquifer.
Pumping may cause some downward movement and
increase the risk of contaminating the aquifer. Expan-
sion of the contaminated zone may occur as a result of
high-volume pumping within the area of influence of

the well.
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IV. EVALUATING A SPILL

The procedures to use in evaluating an underground
spill will vary considerably, since each case is unique. A
set of procedures useful for one leak or spill may be
inappropriate for another. Physical factors—including
geological conditions, the presence and depths of
sewers, basements and wells, the amount of product
spilled, the relative congestion of an area, and many
other variables—will determine the course of the eval-
uation.

WARNING: When liquid product or vapors have

entered a confined structure and pose a threat of fire

or explosion, all necessary precautions must be taken

to protect life and property, as outlined in Section VI.

Once this has been accomplished, the next most im-

portant step is to determine the source of the flamma-

ble or combustible liquid and prevent further conta-
mination.

In general, there are two types of underground spills
which require investigations. The first is the “known
source” leak or spill, where the location of the loss and
the approximate or exact amount of product involved is
known. Such cases are commonly much less compli-

cated and frustrating to handle than ths “‘unknown
source” or “mystery” leak.

Generally, the source of a flammable or combustible
liquid will be near the location of the Sisccvery of un-
confined liquids or vapors. Because [i-zids can travel
blocks or even miles underground, the zrea irom which
an escaped liquid could have come may e square miles
in extent and often may include many Jacilties storing
or handling flammable or combustibi= liguids. If a
check of potential sources, such as prc:3uct tanks and.
pipes, immediately adjacent to or withiz a faw hundred
feet of the discovery does not reveal an .nbvious or very
likely source, a search should be made >f 1 extended
area around the discovery.

A map of the area should be sketched cr obtained.
Each facility checked should be mark=d ca the map,
and all the intormation obtained recccied in a note-
book. Good data, well organized, will pr=2y 2 invaluable
in subsequent efforts to solve the probu==. ‘

Often the source can be found by in =iry or simpie
inspection. A very efficient method of zorducting the
search is to assign two person teams (w13 one person
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representing local public authority) to specific areas on
the map. The search should begin with the nearest and
most obvious potential sources from the point of dis-
covery, and worked outward from there. The team
should concentrate on moving uphill, upstream of un-
derground water flow, or upstream of sewer or conduit
flow.

If this initial investigation fails to discover an obvious
or very likely source within the first few hours, it is
advisable, while the primary search continues, to begin
testing equipment for concealed leaks at the closest and
most probable sources.

Products usually travel slowly underground, perhaps
a few feet per day, or may not move at all until the water
table rises. There can be considerable time lapse be-
tween a leak or spill and the finding of liquid or vapor.
All potential sources, regardless of how long ago they
occurred, should be investigated. No potential source
should be eliminated on the basis of time, until there is
enough information to justify elimination of that sus-
pected source.

The list below should be used to check for leaks, spills
or other possible sources by asking questions and by
simple inspection of the premises and equipment. Un-
less an obvious source is found, the search should not
stop at the first sign of a potential source. There may be
more than one source contributing to the spill.

1. Possible sources to check:
Service stations
Motor vehicle garages
Automobile dealerships
Convenience stores
Municipal garages
Abandoned or converted service stations
Fleet operators such as taxicab<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>