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BENEFITS LEGISLATIVE INITIATIVES CUR-
RENTLY PENDING BEFORE THE U.S. SEN-
ATE COMMITTEE ON VETERANS’ AFFAIRS

THURSDAY, JUNE 8, 2006

U.S. SENATE,
COMMITTEE ON VETERANS’ AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 10 a.m., in room SR-
418, Russell Senate Office Building, Hon. Larry E. Craig, Chair-
man of the Committee, presiding.

S li‘resent: Senators Craig, Graham, Thune, Isakson, Murray, and
alazar.

OPENING STATEMENT OF HON. LARRY E. CRAIG, CHAIRMAN,
U.S. SENATOR FROM IDAHO

Chairman CRAIG. Good morning, ladies and gentlemen. The Com-
mittee on Veterans’ Affairs will now come to order today. The Com-
mittee will hear testimony on pending legislation affecting vet-
erans’ benefits. The six bills on our agenda address a wide array
of issues, including housing, compensation, educational benefits,
veterans’ cemeteries, and representation.

At the outset, I would like to comment on two of those bills that
I have introduced. The first, S. 2562, which will provide a cost of
living adjustment to the rates of compensation provided to over 2.8
million veterans and nearly 350,000 survivors. The end of the year
adjustment is expected to be at 2.2 percent, which would result in
an estimated payout of $530 million.

As you know, Congressional budget rules do not require an offset
in spending to pay for these increases, given the importance of
these annual adjustments in protecting against the erosive effects
of inflation.

The next bill I would like to comment on is S. 2694, the Vet-
erans’ Choice of Representation Act. This bill would provide vet-
erans with the option, let me repeat, with the option of hiring law-
yers to help them navigate VA’s administrative process, a process
that has become increasingly long and complex in recent years. The
law prohibiting veterans from hiring lawyers flows from a Civil
War era policy, let me repeat that, a Civil War era policy intended
to protect veterans from unscrupulous lawyers.

This 150-year-old policy arose at a time, unlike today, when at-
tending law school was not required to become a lawyer, and there
was no effective professional oversight of lawyers. Although I know
that some will still warn that lawyers are not to be trusted, I
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would like to ask them to consider the simple question posited in
a recent editorial—I know, Mark is one. Thanks, Conrad.

[Laughter.]

Chairman CRAIG. We will not forgive him for that, either.

But this editorial put it this way, if America’s soldiers are ma-
ture and responsible enough to choose to risk their lives for their
country, should they not be considered competent to hire a lawyer?
To me, the obvious answer to that question is yes, particularly for
veterans of today’s all-volunteer force. The paternalistic law is com-
pletely outdated.

These highly trained, highly skilled veterans have the ability,
and should have the right, to decide for themselves whether to hire
a lawyer. Having said that, I want to be clear that, although I be-
lieve veterans should have a choice for representation, they should
not be discouraged from using the valuable free services provided
by many of our Veterans Service Organizations.

In fact, if quality, free services are available from VSOs, I would
expect that most veterans would conclude that it is a better deal
than paying an attorney, but I do not think we should make the
judgment for the veterans by limiting their options. In recent
months it has become abundantly clear that many veterans and
their survivors do want the option of hiring an attorney.

A host of individuals and organizations have expressed their sup-
port for changing the current policy, including the Vietnam Vet-
erans of America, the Wounded Warrior Project, the Paralyzed Vet-
erans of America, the Gold Star Wives of America, Inc., the Na-
tional Association of Letter Carriers, the American GI Forum,
judges from the Court of Appeals for Veterans Claims, law profes-
sors and bar associations.

There also is bipartisan and bicameral support in the Congress
for changing this law. In addition to S. 2694, which is cosponsored
by Senators Graham, Hutchison, Jeffords, Chambliss, and Mur-
kowski, there are now two bills pending in the House that would
provide veterans with a choice of representation. One was intro-
duced by Congressman Lane Evans and Congresswoman Shelley
Berkley, and the other was just recently introduced by Congress-
man Jeff Miller.

Even with the very broad spectrum of support, I know that some
have concerns about trusting veterans with a choice of representa-
tion. In fact, you will hear today about VA’s concerns that, if vet-
erans are given a choice, they may end up wasting their money.
You will hear about VA’s concerns that attorneys could change the
nature of their bureaucracy.

We will discuss today these issues. I have serious questions
about whether those concerns are warranted because I strongly be-
lieve in the principle of individual liberty and personal responsi-
bility. I cannot agree that abridging the personal rights of all vet-
erans is an acceptable means of dealing with these concerns. Rath-
er, I believe we should take steps, as this bill would do, to mini-
mize any potential problems while ensuring that our Nation’s vet-
erans will have the right to decide for themselves whether to hire
lawyers. This is a right that is not denied to individuals seeking
any other benefits from our Government.
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And I could go on, but let me just simply say this, now enemy
combatants have the right to an attorney. And I would suggest that
our veterans should have the same right.

With that, let me turn to our colleagues who have joined us for
opening comments prior to turning to our first panel.

STATEMENT OF HON. LINDSEY O. GRAHAM,
U.S. SENATOR FROM SOUTH CAROLINA

Senator GRAHAM. Mr. Chairman, I would just like to echo your
sentiment. I have joined with you on the bill to allow veterans to
have legal representation if they choose. Being a lawyer, I under-
stand that it is not the most popular profession in the world until
you need one.

And when you need one, you try to find the best one available,
and I am proud to have provided for what legal services I have pro-
vided in the military. To be honest with you, Mr. Chairman, in the
Social Security Administration, there is a non-adversarial aspect of
it, but legal representation there does help people. Our veteran
community is getting involved in a new system that is ever chang-
ing for the better and I do not know if I understand it.

There are some people out there who will dedicate their legal
profession to understanding veterans benefits and rights, and if a
veteran would like to be represented, I think they should be. When
it comes to excessive fees, just like the Social Security Administra-
tion, there is a procedure to deal with that—and those lawyers who
take advantage of veterans, I hope they get disbarred.

If there is a lawyer willing to help a veteran and the veteran
needs the help, I hope we can allow that to happen, too.

Thank you.

Chairman CRAIG. Senator Graham, thank you.

Mr. Isakson.

STATEMENT OF HON. JOHNNY ISAKSON,
U.S. SENATOR FROM GEORGIA

Senator ISAKSON. Mr. Chairman, I would like to echo the words
of Senator Graham and commend you on the legislation, Mr. Chair-
man.

Chairman CraAIG. Thank you.

Let me say, before I turn to our first panel, Senator Akaka re-
grets that he is unable to be here today. I believe he is on the floor
with a piece of legislation right now. So, I ask unanimous consent
that his opening statements appear in the record at this point.

[The prepared statement of Senator Akaka follows:]

PREPARED STATEMENT OF HON. DANIEL K. AKAKA, RANKING MEMBER,
U.S. SENATOR FROM HAWATII

Thank you, Chairman Craig. This legislative hearing was originally scheduled for
an earlier date, but was postponed so the Committee could address the troubling
revelation that there was a theft involving the private data of millions of veterans.
That hearing was very important to our veterans. I look forward to working with
the Chairman and others as we continue to respond to that situation.

Mr. Chairman, we have a full schedule today, so I will take this time to briefly
discuss my legislation on the agenda. S. 2659, the proposed Native American Vet-
erans Cemetery Act of 2006, would provide tribal organizations eligibility for De-
partment of Veterans Affairs’ grants to establish veterans cemeteries on trust lands.
Currently, VA’s authority to make grants for the establishment of veterans ceme-
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teries other than by VA itself is limited to grants to states. This precludes making
grants to tribal organizations.

Native American veterans have a long and proud history of military service on
behalf of this Nation. On a per capita basis, Native Americans have the highest per-
centage of people serving in the United States Armed Forces. After completion of
their service, many Native American veterans return to their communities on trust
lands. Passage of this legislation would provide the option of burial in a veterans
cemetery location convenient for their families and loved ones.

Throughout my time in Congress, I have fought for the rights of our indigenous
peoples. Recently, with the passage of the Veterans’ Housing Opportunity and Bene-
fits Improvement Act of 2006, the Native American Home Loan program was made
permanent. I authored the legislation that created the pilot program that granted
Native American veterans living on tribal lands access to VA home loans. I am
thrilled that this program is now permanent. I view the proposed Native American
Veterans Cemetery Act of 2006 as another step in helping native peoples and urge
my colleagues to support it.

I thank the witnesses from VA and other organizations for coming today to share
their views. Thank you, Mr. Chairman, and I look forward to hearing the testimony
before us today.

Chairman CRrAIG. With that, let us turn to the first panel this
morning. Two of our colleagues are with us, Senator Burns of Mon-
tana and Senator Pryor.

Let me turn to Conrad Burns, first, and then will turn to Mark.
Thank you.

Welcome before the Committee, Senator.

STATEMENT OF HON. CONRAD R. BURNS,
U.S. SENATOR FROM MONTANA

Senator BURNS. Chairman Craig and Members of this Com-
mittee, thank you very much for giving me the opportunity this
morning to come before you with a very important issue, and that
is the Veterans Employment and Training Act of 2006.

As you know, I have had the privilege of serving as a United
States Marine in the Far East and that service instilled in me a
great respect for the men and women who serve in our military.
The sacrifices of our men and women in uniform can never be over-
stated, but particularly in these turbulent times.

Sadly, many of these individuals are faced with great hardship
when they leave the service. For too many young servicemen and
women, the transition to civilian life proves extremely difficult,
particular for veterans between the ages of 18 and 24. I do not see
how you can be a veteran at 18, but I am trying to figure that out.

Veterans from the age of 20 to 24, though, is a very, very sen-
sitive age, an area where they are coming out of the service. The
unemployment rate currently stands at 10.2 percent. This is down
slightly, but much higher than the national average. And if you go
down to the 18- to 19-year-olds, it goes up to around 26 percent,
nearly double the unemployment rate of non-veterans in the same
age group. Of course, that is unacceptable to us.

To help rectify this situation, we introduced S. 2416, the Vet-
erans Employment and Training Act of 2006. Under the Mont-
gomery GI Bill, the Veterans’ Administration currently provides ac-
celerated benefits to assist servicemen and women in transitioning
into a civilian job. Through this program, the VA makes short-
term, high cost training programs more attractive to veterans by
paying benefits in lump sums covering up to 60 percent of the cost
of some of those educational programs. However, this program is
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now only available to men and women who seek training in high-
tech programs.

I think you know that when we looked at our technology schools
and our vocational schools in each of our States we find out that
we should be training for the job market that is there and readily
available. And we have changed our vocational schools and our
technology schools to reflect that.

In order to provide this benefit to more of our men and women
of the Armed Forces, the VET Act will expand eligibility for accel-
erated benefits to include industry sectors identified by the Depart-
ment of Labor as likely to add large numbers of new jobs or require
new job training skills in the coming years. These sectors include
construction, hospitality, retail, financial services, energy, home-
land security, health care, and, of course, transportation. That is
where we have our biggest shortfall, in the transportation area.

A number of these sectors face critical shortages of employees
now or in the near future, and want to attract veterans to their
professions. For instance, in my State of Montana, we are currently
facing a shortage of trained construction workers and, of all things,
truck drivers. Nationally, the truck driving industry needs an addi-
tional 20,000 drivers today and expects to face a driver shortage of
110,000 drivers by the year 2014.

The modest change that we are proposing today will help provide
needed workers to these and other industries. To give you an idea
on how this will benefit veterans, take for example a truck driving
training program at one of the schools in Montana. This program,
a standard for most driving programs, lasts 4 to 5 weeks, and it
costs $4,000. Unfortunately, many veterans are unable to afford
this training, even with the $1,034 in GI Bill benefits that they
may currently receive for this training.

However, under the revised accelerated benefits program called
for in the VET Act, the same veteran would be eligible for 60 per-
cent, or $2,400 of the cost of the training. That is the same we give
for those going into the high-tech fields.

We have an obligation to make sure that these individuals are
not forgotten when they return from service. One step we can take
now is to ensure that those who serve have access to every edu-
cational opportunity possible. By expanding eligibility for acceler-
ated GI benefits, we will give many of these veterans a new oppor-
tunity to get training and find work in some of the fastest growing
sectors of our economy. This will keep our country moving on the
right track and open up more opportunities for our men and
women in uniform. We owe it to those individuals to act quickly to
provide them with this expanded benefit.

And I just want to bring up something else, as far as these kinds
of training programs are concerned. In Billings, Montana, we have
three oil refineries. They looked at their human resource list, and
every one of those refineries was going to lose half of their work-
force in 5 years to retirement. Who do we replace those folks with
who are trained and ready to go in and start to work in a refinery?
That is a very, very sensitive work. You turn a valve the wrong
way and you have got big problems. Safety is number one around
a refinery, because you are working with volatile materials.
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So, we retooled our vocational school in Billings and we built a
model about the size of one of these tables, I guess, of a refinery.
We now offer a 2-year certificate program in the operations of re-
fineries for people and young men and women who chose not to
take a 4-year curriculum, but instead chose to attend a school to
train for some job in that sector. So, if they have marginal grades,
they get a 2-year certificate degree, they walk out of there, and
they walk in to a $40,000—45,000 job just like that.

That is what we should be doing, training for the jobs that we
have in front of us. Automobile dealers tell us that they cannot hire
mechanics. I thought any farm kid who liked grease under his
thumb and got a crescent wrench, a set of box tins and a screw-
driver would go to work as a mechanic. Not true, because now they
have to have computer skills. When you pull your car into a dealer
to get it worked on, the first thing they do is plug it into a com-
puter. And sometimes it is all put back together by a computer, re-
programmed and things like that.

Our workforce is changing out there for the ordinary, everyday
people who can make a very good living, support their families, and
be a vital part of our community, but they need those skills to go
into that sector. And this, I think—of our men and women coming
out of the service now—will give them an opportunity to train for
those jobs.

I appreciate the time the Committee has given us, and I appre-
ciate all the work that we have done on this. I also appreciate your
support. Thank you very much, Mr. Chairman.

[The prepared statement of Senator Burns follows:]

PREPARED STATEMENT OF HON. CONRAD BURNS, U.S. SENATOR FROM MONTANA

Chairman Craig, Ranking Member Akaka, Members of the Committee, thank you
for allowing me the opportunity to speak today about legislation which is very im-
portant to me—the Veterans Employment and Training Act of 2006.

As you know, I had the privilege of serving as a United States Marine. That serv-
ice instilled in me a great respect for the men and women who serve in our military.
The sacrifices made by our brave men and women could never be overstated, par-
ticularly in these turbulent times.

Sadly, many of these individuals are faced with great hardship when they leave
the service. For too many young servicemen and women, the transition to civilian
life proves extremely difficult, particularly for veterans between the ages of 18 and
24. For Veterans age 20—24, unemployment currently stands at 10.2 percent; this
is down slightly, but still higher than the unemployment rate for non-veterans in
the same age group. And for Veterans 18-19 it is a disturbing 26.4 percent—nearly
double the unemployment rate of non-veterans in the same age group. This is sim-
ply unacceptable!

To help rectify this situation, we introduced S. 2416, the Veterans Employment
and Training (VET) Act of 2006.

Under the Montgomery GI Bill, the Veterans’ Administration currently provides
accelerated benefits to assist our servicemen and women in transitioning to the ci-
vilian job market. Through this program, the VA makes short-term, high-cost train-
ing programs more attractive to veterans by paying benefits in a lump sum and by
covering up to 60 percent of the cost of some educational programs. However, this
program is now only available to men and women who seek training in high-tech
programs.

In order to provide this benefit to more of our brave men and women in the
Armed Forces, the VET Act will expand eligibility for accelerated benefits to include
industry sectors identified by the Department of Labor as likely to add large num-
bers of new jobs or require new job training skills in the coming years. These sectors
include construction, hospitality, retail, financial services, energy, homeland secu-
rity, health care, and transportation.
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A number of these sectors face critical shortages of employees now or in the near
future and want to attract veterans to their professions. For instance, in my State
of Montana, we are currently facing a shortage of trained construction workers and
truck drivers. And nationally, the trucking industry needs an additional 20,000 driv-
ers today and expects to face a driver shortage of 110,000 drivers by 2014. The mod-
est change that we are proposing today will help to provide needed workers to these
and other industries.

To give you an idea how this will benefit veterans, take the example of a truck
driver training program at one of the schools in Montana. This program, standard
for most driver training programs, lasts 4 to 5 weeks and costs $4,000. Unfortu-
nately, many Veterans are unable to afford this training, even with the $1,034 in
GI Bill benefits that they may currently receive for this training. However, under
the revised accelerated benefits program called for in the VET Act, that same vet-
eran would be eligible for 60 percent or $2,400 of the costs of the training.

We have an obligation to make sure that these individuals are not forgotten when
they return from service. One step we can take now is to ensure that those who
serve have access to every educational opportunity possible. By expanding eligibility
for accelerated GI Bill benefits, we will give many of these veterans a new oppor-
tunity to get training and find work in some of the fastest growing sectors of our
economy.

This will keep our country moving on the right track and open up more opportuni-
ties for our men and women in uniform.

We owe it to these brave individuals to act quickly to provide them with this ex-
panded benefit.

Thank you once again for providing me with this opportunity to speak on this bill.

CHAIRMAN CRAIG. Senator, thank you very much.
Now, let us turn to Senator Mark Pryor of Arkansas. Mark, wel-
come again before the Committee.

STATEMENT OF HON. MARK PRYOR,
U.S. SENATOR FROM ARKANSAS

Senator PRYOR. Thank you, Mr. Chairman, and thank you for
your leadership on this. And also, I have a written statement, for
the record. Senator Burns did a very good job of laying out the po-
sition, so I will not read the written statement.

Ch(aiirman CRrAIG. Your full statement will become a part of the
record.

Senator PRYOR. Thank you, Mr. Chairman. It also has a couple
of attachments. One is an attachment where 13 organizations sup-
port the legislation. The other is just a newspaper story from my
home State that lays out the problem out there in the real world.
So, I would love for that to be included, as well.

Basically, what Senator Burns said is exactly right. And that is
that we have two problems here. One is, when you look at our vet-
erans, for veterans between 20 and 24 years of age, there is a 15
percent unemployment rate. So, if you are a veteran between 20
and 24, you have a 15 percent unemployment rate. That is nearly
double, obviously, what the national average for non-veterans, et
cetera, so that is a problem that we should address.

Second, the Department of Labor has identified 14 different in-
dustries that need workers. These include, again, 14 of them, but
some of them are transportation, construction, hospitality, financial
services, homeland security—these are needs that DOL has identi-
fied exist in our economy. That is a problem.

We can address both problems and come up with a solution in
this one piece of legislation. Senator Burns did a very good job of
laying this out. He is exactly right. If you look at just one of those
sectors, trucking, right now there is a shortage of about 20,000
drivers nationwide. That is a big problem for the trucking industry.
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But when they look out in the future in 2014, the DOL anticipates
a shortage of about 110,000 drivers. Again, truck driving might be
a great career path for many of our veterans.

What we are trying to do is put the tools in place for them to
pursue that. Really this is a win-win situation. We are helping our
veterans, we are helping the U.S. economy, and we are just doing,
really, something that is common sense. This is something we
should try to do.

Mr. Chairman, with that, again, Senator Burns covered this
very, very well. I would appreciate the Committee’s consideration
on this legislation.

Thank you.

[The prepared statement of Senator Pryor with attachments fol-
low:]

PREPARED STATEMENT OF HON. MARK PRYOR, U.S. SENATOR FROM ARKANSAS

Chairman Craig, Senator Akaka, and Members of the Committee, I would like to
thank you for this opportunity to testify before you today on legislation that is im-
portant to my constituents and young veterans all across America.

Many of our soldiers, sailors, airmen, and Marines coming back from Iraq and Af-
ghanistan are having a difficult time finding work, Mr. Chairman. I find this trou-
bling, and I feel that we have a responsibility to support our returning veterans who
are looking for work. Currently, unemployment among veterans between the ages
of 20 and 24 is over 15 percent—nearly double the unemployment for non-veterans
in the same age group.

Similarly, many of the fastest growing sectors of our economy are in vast need
of an additional skilled labor source. The Department of Labor has identified 14 in-
dustry sectors that are expected to experience high growth over the next several
years, including trucking, construction, hospitality, and financial services. In fact,
the trucking industry, which is very important to my state, currently has a driver
shortage of 20,000 drivers. That shortage is expected to grow to 110,000 by 2014.
I have a recent article from the Arkansas Democrat-Gazette detailing the shortage
the trucking industry is facing in Arkansas. I would like to include it for the record.

We have industries in need of skilled employees and we have many young men
and women in need of good, high-paying jobs. Our legislation is intended to help
match those with needs through increased training benefits in the Montgomery GI
Bill. The GI Bill, established after World War II, was a commitment that Congress
made to veterans of that war. We would like to extend that commitment to reflect
the job opportunities of our modern economy.

To accomplish this task, I joined with my colleague, Senator Burns, in introducing
S. 2416, the Veterans Employment and Training Act—the VET Act. To date, we
have a group of seven bipartisan sponsors.

The VET Act would make those sectors identified by the Department of Labor as
high growth eligible for accelerated payments under the GI Bill by expanding the
number of job training programs covered by the Accelerated Payment Program.

Many of the training programs for employment in the identified sectors are short
but they are often more costly at the beginning. The current structure of the GI Bill
only provides veterans with the option of a smaller monthly stipend. This arrange-
ment works well for traditional education institutions, such as two- and four-year
institutions. However, this same arrangement is not conducive to the nature of our
changing economy and the nature of high growth occupations. A reconfigured and
expanded Accelerated Payment Program has the potential to pay big dividends for
our veterans and our economy. The Arkansas Employment Security Department es-
timates that between one-third and one-half of all nonfarm jobs in Arkansas are in
sectors that would benefit from this legislation.

For the benefit of my colleagues, let me briefly review a few reasons why I think
this legislation is a wise policy decision.

First, I believe the VET Act will help veterans returning from Iraq and the War
on Terror. Accelerating GI Bill benefits for training in high-growth occupations will
help place veterans faster in good-paying jobs.

Second, passing the VET Act will encourage returning veterans to pursue careers
in occupations that will contribute most to the U.S. economy. All fourteen sectors
identified by the Department of Labor are expected to add large numbers of jobs
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to our economy over the next several years. This legislation will assist in matching
the available workforce with our needs to keep our economy growing.

Third, the VET Act will help make short-term, high cost training programs more
affordable to veterans. GI Bill benefits are paid monthly with a maximum monthly
stipend of $1,000. Many of the training programs for occupations identified by the
Department of Labor as high-growth are short term and high cost in nature. Truck
driver training courses typically last 4 to 6 weeks, but can cost up to $6,000. With-
out this legislation, GI Bill benefits will only cover between $1,000 and $1,500 of
the cost. Such a low offset discourages veterans from using GI Bill benefits from
these types of training programs. Accelerated benefits would cover 60 percent of the
cost, and benefits would be paid in a lump sum.

Last, the VET Act will help place veterans in good-paying jobs at a very low addi-
tional cost to the Federal Government. S. 2416 merely enhances benefits already
available—the total cost of the accelerated benefits program for high-tech occupa-
tions is only $5.7 million. This is a very small percentage of total benefits available
to veterans already. Any additional cost will be small and incremental compared to
the immediate payoff of reducing unemployment among young veterans and enhanc-
ing employment opportunities in high-growth occupations.

To date, ten veterans and industry organizations have endorsed our legislation,
including the American Legion, AMVETS, American Trucking Associations, Owner-
Operator Independent Driver’s Association, Associated General Contractors, and the
National Restaurant Association, among others. I would like to include a letter of
support from some of these groups for the record.

Mr. Chairman, Senator Akaka and Members of the Committee, I believe this is
good legislation that will benefit our veterans and our economy. I look forward to
working with all of you to enact the VET Act and stand ready to assist you in your
mission of helping our veterans succeed in civilian life.

MARCH 28, 2006

Hon. MARK PRYOR,
U.S. Senate,
Washington, DC.

DEAR SENATOR PRYOR: We, the undersigned organizations, are writing to ask for
your support of S. 2416, the Veterans Employment and Training Act (VET Act), leg-
1slation sponsored by Senators Burns and Pryor to enhance GI bill benefits.

The VET Act would assist our servicemen and women in transitioning to the civil-
ian job market by expanding eligibility for accelerated GI bill benefit payments. This
modest change to the GI bill program would be especially helpful to veterans be-
tween the ages of 20 and 24, who have an unemployment rate of over 15 percent—
nearly double the rate of non-veterans in the same age group.

The legislation would also help keep our economy growing. A number of industries
face critical shortages of employees now or in the near future and are anxious to
attract veterans to their professions. For example, the skills and experience that
men and women have gained during their years in military service are highly ap-
pealing to trucking companies, many of which are struggling to attract and retain
quality drivers.

Accelerated benefits, which have been available for high-tech occupations since
2002, make short-term, high-cost training programs more attractive to veterans by
paying benefits in a lump sum per term, and by covering a greater share (60 per-
cent) of the cost of such programs. The VET Act would expand eligibility for acceler-
ated benefits to include 14 industry sectors identified by the Department of Labor
as likely to add large numbers of new jobs or require new job training skills in the
coming years, including construction, hospitality, financial services, energy, home-
land security, health care, and transportation.

We hope you will join us and Senators Burns and Prior in supporting the Vet-
erans Employment and Training Act. Our troops returning from the war on terror
deserve our support, and the VET Act will help veterans advance their careers in
the sectors of the economy that need them the most.

American Association of Community Colleges
American Hotel and Lodging Association
American Trucking Associations

AMVETS

Arkansas Trucking Association

Associated General Contractors

Association of American Railroads

Montana Motor Carriers Association, Inc.
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National Private Truck Council

National Ready Mixed Concrete Association
National Restaurant Association
Owner-Operator Independent Drivers Association
Truckload Carriers Association

[From the Arkansas Democrat-Gazette, Apr. 9, 2006]

EASING DRIVER SHORTAGE PROGRAMS’ AIM TRUCKING INDUSTRY TURNING TO
SPONSORSHIPS TO FILL GROWING NEED

(By Laurie Whalen)

The trucking industry is counting on new driving school sponsorship programs to
alleviate its growing shortage of drivers.

Driver training can take as long as 16 weeks, and tuition can be as much as
$5,000. Many people have neither the free time nor the money to participate.

That could change for many potential drivers because of initiatives such as the
“Company Driver Tuition Finance” program that was announced March 23, with
support from the American Trucking Associations and the Truckload Carriers Asso-
ciation.

When drivers are sponsored by a trucking firm, they enter into a financial ar-
rangement in which the carrier and a commercial lender pay the tuition at a driving
school. Drivers typically sign a promissory note and enter into a repayment agree-
ment, usually with a condition of a year’s driving commitment.

The long-haul trucking industry estimates it needs 20,000 more drivers. National
projections for the next 8 years show the need worsening to 111,000 drivers if cur-
rent demographic trends continue and the overall labor force grows at a slower pace.

A shortage of drivers could limit the availability of goods and increase their price.
Carriers can charge higher rates-per mile from their shipper customers, who, in
turn, can pass along increases to consumer.

Dale Martin, director of the Arkansas Commercial Driver Training Institute at
Arkansas State University at Newport, predicts the driver shortage will cause car-
rier sponsorships to become more common.

“With carrier sponsorship, if a driver fulfills the commitment, it’s a good deal, es-
pecially if you're broke,” Martin said.

Only about 25 percent of the estimated 1,000 annual graduates secure their own
financing at the driver institute’s 190-hour, 4-week program. The rest have tuition
paid by the carrier. Arkansas companies P.A.M. Transportation Services Inc. in
Tontitown, Willis Shaw Express in Elm Springs and USA Truck Inc. in Van Buren
are among those that offer sponsorships.

The American Trucking Associations and the Truckload Carriers Association also
provide what they term as low-interest loans for needy drivers who qualify for ad-
mission to a training school.

The effort is a good step in putting together a national program for drivers, said
Chris Burruss, president of the 800-member Truckload Carriers Association in Alex-
andria, Va.

U.S. Sen. Mark Pryor, D-Ark., has pushed to include trucking as an eligible pro-
fession for Veterans Affairs funding, covering as much as 60 percent of the cost to
attend a program.

Pryor said in a March 15 statement that the Veterans Employment and Training
Act would benefit soldiers and employers alike. The act would expand the occupa-
tions qualifying for funding and, according to Pryor, help veterans find high-paying
jobs and employers find qualified employees.

The trucking industry tends to lose drivers to higher-paying jobs such as those
in construction.

Lane Kidd, president of the Arkansas Trucking Association, characterized the pro-
posed measure as a “real world” type of job growth legislation. The legislation is
pending in the House Committee on Veterans Affairs.

Arkansas student drivers also get financial help through at least two other Fed-
eral aid programs. State administrators of the Workforce Investment and Trade Ad-
justment Assistance acts said a small percentage of their money finances truck-driv-
ing programs.

The Freeway Program, a new private loan program of last resort for qualifying
drivers, hopes to capitalize on the shortage and carriers’ needs to replace an aging
work force. The program targets potential drivers who are regarded as a financial
risk, but who meet other criteria such as a clean driving record and drug test.
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Perry Turnbull, a financial consultant and one of the Orem, Utah-based program’s
founders, said the fledgling loan purchasing company Educational Methods Inc.,
which administers the Freeway Program, will financially benefit carriers and driv-
ers.

The 10-month-old program, set up much like a carrier sponsorship, assumes the
term of the loan after driver training is completed. But unlike sponsorship, if a driv-
er breaks his promissory note commitment, Educational Methods Inc. will attempt
to collect on the loan.

Turnbull, who lives in Bentonville, said drivers benefit from fixed-interest rates
ranging from 6 percent to 12 percent, which he said was low compared with other
available rates. In March, the business bought its first loan from a Utah-based car-
rier.

“You can’t borrow any cheaper than from us,” Turnbull said.

Chairman CRAIG. We thank you.

Senator BURNS. I have something to add, Mr. Chairman.

Chairman CRAIG. Sure.

Senator BURNS. I will tell you it is great to work with Senator
Pryor on this, as his State and all States, I think, face this situa-
tion. So, we look forward in shepherding this legislation through
Congress. I certainly appreciate working with Senator Pryor and
what he brings to the table. He brings a lot of knowledge and on-
the-ground experience. I think that is what it is going to take to
get it done.

I thank the Committee.

Chairman CRAIG. We thank you both for being here this morning
to provide testimony to this legislation. I think you clearly have
pointed out one of the clear options and flexibilities we need in the
program for this changing workforce, and we thank you for that.

Any questions of our colleagues?

If not, we thank you much, and we will excuse you.

We have been joined by Senator Salazar.

Do you have any opening comments this morning, Senator, be-
fore we move to our next panel?

STATEMENT OF HON. KEN SALAZAR,
U.S. SENATOR FROM COLORADO

Senator SALAZAR. I am looking forward to the hearing and I have
a statement for the record that I will submit.

Chairman CRAIG. Your full statement will be part of the record
now.

[The prepared statement of Senator Salazar follows:]

PREPARED STATEMENT OF HON. KEN SALAZAR, U.S. SENATOR FROM COLORADO

Thank you, Chairman Craig and Ranking Member Akaka, for holding today’s
hearing on legislation regarding veterans’ benefits.

As we work to provide our veterans with the services and support they need, this
hearing is a good reminder that veterans’ needs do not stop with access to high-
quality, affordable healthcare. I'm looking forward to examining the proposals before
this Committee today as we look to find ways to improve benefits for veterans in
the critical areas of education, pensions, job training, housing, memorials, and ac-
cess to adequate legal representation. For many of our Nation’s veterans—including
those now returning from Iraq and Afghanistan—veterans’ benefit programs are the
key to rebuilding a normal life once they come home.

At last year’s benefits hearing, this Committee considered a legislative proposal
I introduced—the Veterans Employment and Transition Services Act—to deal with
the need to improve employment options for servicemembers leaving the military by
allowing veterans groups better access to servicemembers, eliminating the conflict
of interest between reenlistment recruiting and pre-separation counseling, and en-
couraging participation in intensive Transition Assistance Program workshops. I am
proud to say that provisions of my bill were recently included in the comprehensive
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veterans’ benefits legislation that recently passed the Senate—thanks to the hard
work of so many of my colleagues here—and I am hopeful that today’s hearing can
serve as the starting point for further efforts to address important issues related
to VA’s benefit programs.

Taking a look at the bigger picture, I would also like to note that the lack of ade-
quate funding for personnel has significantly reduced the VBA’s ability to provide
benefits support and to process claims as quickly as veterans deserve. As this Com-
mittee has heard time and time again, shortfalls in the VA budget have led to per-
sonnel shortages and huge backlogs in the processing of benefits claims. Until we
fix these funding issues, we cannot fully live up to our promises to provide our Na-
tion’s veterans with the benefits they have earned in a timely manner.

Again, I thank all of the panelists who are here today, as well as my colleagues
on both sides of the aisle who are working together to make sure our Nation’s vet-
erans can take advantage of the benefits they have earned. I look forward to joining
you in this effort, and I am glad to be a part of this Committee’s push for real re-
sults. At a time when Congress is struggling to convince the American people that
it really is committed to addressing real issues and resolving real problems, this
hearing is both reassuring and absolutely crucial.

Thank you.

Chairman CRAIG. Let us ask Ronald Aument, Deputy Under Sec-
retary for Benefits, Department of Veterans Affairs, to come for-
ward today. He is accompanied by John Thompson, Deputy General
Counsel, Department of Veterans Affairs.

Gentlemen, welcome before the Committee.

STATEMENT OF RONALD AUMENT, DEPUTY UNDER SEC-
RETARY FOR BENEFITS, DEPARTMENT OF VETERANS AF-
FAIRS

Mr. AUMENT. Mr. Chairman and Members of the Committee,
thank you for the opportunity to testify today on a number of legis-
lative items of great interest to veterans. I am joined at the witness
table by John Thompson, Deputy General Counsel.

With the Committee’s permission, I will offer a summary state-
ment this morning and request that my written testimony be sub-
mitted for the record.

Chairman CRAIG. Your full testimony will be a part of the record.
Thank you.

Mr. AUMENT. Thank you, sir. I will proceed by discussing each
of the bills in chronological order.

S. 2121, the Veterans Housing Fairness Act of 2005, would au-
thorize VA to guarantee loans for stock in certain developments,
structures, or projects of a cooperative housing corporation. VA can-
not support this bill because we do not believe that VA participa-
tion in co-ops would be in the best interest of the veteran or the
Government as guarantor of the loan.

Co-ops present significant risks to both the veteran and the VA.
The buyer of a co-op does not acquire an interest in the real estate
or obtain title to his or her dwelling unit. A responsible co-op
owner could lose his or her interest in the co-op if the blanket
mortgage for the entire property goes into foreclosure.

Unlike other VA loans, there would be no lien on real property
or tangible personal property. In addition, restrictions on sales im-
posed by some co-ops, which are not permitted under current VA
regulations for conventional or condominium developments, are
viewed as detrimental to the interest of the veteran.

S. 2416, the Veterans Employment and Training Act of 2006,
would expand the programs of education for which accelerated pay-
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ment of educational assistance may be made under the Chapter 30
Montgomery GI Bill program. VA supports S. 2416, subject to Con-
gress’ enactment of legislation offsetting the cost of the increased
benefits.

However, we believe there may be a more efficient way of achiev-
ing this objective. To facilitate the implementation of this legisla-
tion, it would be cleaner and more direct if the bill simply stated
that all high cost, short-term courses were eligible for accelerated
payment. As written, S. 2416 would exclude those individuals who
are enrolled in an associate’s or higher degree program, unless his
or her program of education leads to employment in a high-tech oc-
cupation.

We can see no sound public policy basis, from a veterans perspec-
tive, for making this distinction.

S. 2562, the Veterans’ Compensation Cost-of-Living Adjustment
Act of 2006, would authorize a cost-of-living adjustment (COLA) in
the rates of disability compensation and dependency and indemnity
compensation, effective December 1, 2006. We believe this COLA is
necessary and appropriate to protect the benefits of affected vet-
erans and their survivors from the eroding effects of inflation.
These worthy beneficiaries deserve no less.

S. 2659, the Native American Veterans Cemetery Act of 2006,
would authorize the Secretary of Veterans Affairs to make grants
to Native American tribal organizations to assist them in estab-
lishing, expanding, or improving veterans cemeteries on trust land
in the same manner, and under the same conditions, as grants to
States are made under 38 U.S.C. Section 2408. We strongly sup-
port enactment of this bill as a means of accommodating the burial
needs of Native American veterans.

S. 2694, the Veterans’ Choice of Representation and Benefits En-
hancement Act of 2006, would eliminate the current prohibition of
charging fees for services of an agent or attorney provided before
the Board of Veterans’ Appeals makes its first final decision on the
case. It would also authorize VA to restrict the amount of fees
agents or attorneys may charge, and subject fee agreements be-
tween agents or attorneys and claimants to review by the Sec-
retary, such review to be appealable to the Board.

S. 2694 would also authorize VA to regulate the qualifications
and standards of conduct applicable to agents and attorneys, add
three grounds to the list of grounds for suspension or exclusion of
agents or attorneys from further practice before VA, subject Vet-
eran Service Organization representatives and individuals recog-
nized for a particular claim to suspension on the same grounds as
applied to agents and attorneys, and authorize VA to periodically
collect registration fees from agents and attorneys to offset the
costs of these regulatory activities.

Under S. 2694, attorney fees would consume significant amounts
of payments under the programs meant to benefit veterans and we
believe that Congress should not enact this bill unless it becomes
convinced that veterans would gain more in terms of increased ben-
efits than they would lose to their attorneys. Available evidence
shows that it is unlikely, hence we cannot support the bill’s enact-
ment.
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The expense of employing an attorney to obtain veterans benefits
would largely appear to be unwarranted. As recognized by Con-
gress, VSO representatives are a valued component of the VA adju-
dication system, providing assistance and guidance to claimants
through the claims process without charge.

Additionally, existing empirical data does not indicate that attor-
neys would provide service superior to that represented by VSO
representatives. These facts alone cause us to doubt that participa-
tion by attorneys would gain claimants more in increased benefits
than it would cost them in fees.

VA assumes primary responsibility through statutory provisions
and administrative procedures for leading the claimant through the
administrative claims process. We are concerned that enactment of
this bill would impede the Nation’s paramount interest in pro-
moting and maintaining an non-adversarial adjudication process,
as exemplified by the Veterans Claims Assistance Act of 2000.

Introducing an attorney charged with a professional obligation to
represent a client zealously within the bounds of the law would, in
our view, inevitably make the process more adversarial. The result
would almost certainly be to increase the time all veterans must
wait for decisions in their claims.

Finally, we cannot support S. 2694 because it would require cre-
ation of a substantial new bureaucracy to perform the additional
accreditation and oversight responsibilities. VA would have to cre-
ate procedures and standards for accrediting attorneys and for re-
viewing fee agreements for services performed at the regional of-
fices, determining whether a fee charged by an agent or an attor-
ney is excessive or unreasonable.

The additional time and substantial resources would be better
spent adjudicating the approximately 800,000 benefit claims that
VA receives annually. A better alternative would be to have attor-
neys regulated by the States responsible for their licenses than to
create a new Federal office to monitor attorney conduct.

S. 3363 would provide for accelerated payment for survivors and
benefits assistance for certain programs of education under Chap-
ter 35 of Title 38. VA will provide its comments and costs on S.
3363 at a later time.

Chairman CRAIG. This concludes my statement, Mr. Chairman.
I would be happy to answer any questions that you or other Mem-
bers of the Committee may have.

[The prepared statement of Mr. Aument follows:]

PREPARED STATEMENT OF RONALD AUMENT, DEPUTY UNDER SECRETARY FOR
BENEFITS, DEPARTMENT OF VETERANS AFFAIRS

Mr. Chairman and Members of the Committee, thank you for the opportunity to
testify today on a number of legislative items of great interest to veterans. I am
joined at the witness table by John H. Thompson, Deputy General Counsel.

S. 2121

S. 2121, the “Veterans Housing Fairness Act of 2005,” would authorize VA to
guarantee loans for stock in certain developments, structures, or projects of a coop-
erative housing corporation (co-ops).

VA cannot support this bill because we do not believe that VA participation in
co-ops would be in the best interest of the veteran or of the Government as guar-
antor of the loan. Under current law, a veteran may purchase a conventional home,
a condominium unit, or a manufactured home and a manufactured home lot. In all
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cases except a manufactured home, the veteran is purchasing real property. Al-
though the manufactured home is normally considered personal property, the vet-
eran also obtains title to the actual home he or she will be occupying. In contrast,
the buyer of a co-op does not acquire an interest in real estate or obtain title to his
or her dwelling unit. Instead, the purchaser acquires personal property in the form
of a share of the cooperative’s stock, coupled with the right to occupy a particular
apartment in the building. A buyer normally obtains a share loan that finances the
purchase of an ownership interest in the co-op. This loan is evidenced by a promis-
sory note and is secured by a pledge of the stock, shares, membership certificate,
or other contractual agreement that evidences ownership in the corporation and by
an assignment of the proprietary lease or occupancy agreement. VA would be guar-
anteeing this corporate share loan. Unlike other VA loans, there would be no lien
on real property or tangible personal property.

Cooperative housing projects are usually subject to blanket mortgages. This is a
matter of great concern because of the significant risk to which the buyer, the loan
holder, and VA are exposed. The buyer of a co-op is responsible for the monthly pay-
ment on the share loan as well as the assessments levied by the corporation, which
can be significant. The survival of the project may depend upon each member of the
co-op meeting his or her obligations. Failure to do that could lead to foreclosure of
the blanket mortgage on the entire building. Such foreclosure would wipe out any
interest individual co-op owners, even owners who are timely in the payment of
their share loans, may have in the project since they have no interest in real prop-
erty. It would also leave the holder of the share loan without any security. This is
what principally sets co-ops apart from condominiums.

Many co-ops also retain a right of first refusal or a right by the co-op board to
approve or reject a prospective buyer. Rights of first refusal are not permitted by
VA regulation, 38 CFR §36.4350, and VA does not participate in projects that have
them. We believe that the issue of right of first refusal alone would disqualify most
projects from VA eligibility.

We understand that some co-op projects impose other restrictions on sales, such
as imposing a fee when the owner sells his or her unit to someone other than the
corporation, or granting the exclusive right to sell units to a particular real estate
broker, often at a higher commission. These and similar practices would be viewed
as detrimental to the interests of veterans and, therefore, not permitted under cur-
rent VA regulations for conventional or condominium developments. These practices
could also adversely affect the marketability of a unit. If a veteran-borrower is expe-
riencing financial difficulties and cannot freely dispose of his or her unit at an ad-
vantageous price, foreclosure with a resultant loss to VA is more likely.

We also understand that conventional lenders, as well as the secondary mortgage
market agencies, generally have additional underwriting and project requirements
for co-ops because of the additional risks they present. In addition, valuation of
these properties would be very complicated because of the blanket mortgage.

Costs associated with this legislation would likely be insignificant compared to the
overall VA guaranteed loan portfolio.

S. 2416

S. 2416, the “Veterans Employment and Training Act of 2006,” would expand the
programs of education for which accelerated payment of educational assistance may
be made under the chapter 30 Montgomery GI Bill (MGIB) program. Specifically,
this measure would permit accelerated payment of the basic educational assistance
allowance to veterans pursuing an approved program of education (in addition to
the programs now authorized such payment) lasting less than 2 years and leading
to employment in a sector of the economy that is projected to experience substantial
job growth, positively affects the growth of another sector of the economy, or con-
sists of existing or emerging businesses that are being changed by technology and
innovation and require new skills for workers, as determined by the Department of
Labor (DOL).

Under current law, only an MGIB participant pursuing high cost courses leading
to employment in a high technology occupation in a high technology industry has
the option of receiving an accelerated benefit payment. This optional lump-sum ac-
celerated benefit payment may cover up to 60 percent of the cost of such a course,
provided the pro-rated course costs exceed 200 percent of the applicable monthly
MGIB rate. The lump-sum payment is deducted from the veteran’s MGIB entitle-
ment balance in the same manner as if paid on a monthly basis and may not exceed
that balance.

In addition, S. 2416 specifically states that, for purposes of accelerated payment
of educational assistance, the term “program of education” would include such a pro-
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gram pursued at a tribally controlled college or university (as defined in the Tribally
Controlled College or University Assistance Act of 1978).

VA supports S. 2416, subject to Congress’ enactment of legislation offsetting the
cost of the increased benefits. However, as discussed below, we believe there may
be a more efficient way of achieving its objective.

We note that implementation would be challenging for VA. The DOL employment
projections change every 2 years. In addition, depending on the definition of “sec-
tor,” it is possible that almost all programs would lead to employment in one sector
of the economy that would affect at least one other sector positively. It would be
cleaner and more direct if the bill simply stated that all high-cost short-term courses
were eligible for accelerated payment. Second, S. 2416 would exclude from the pro-
posed expansion of accelerated payment eligibility those individuals who are en-
rolled in an associate’s or higher degree program. Thus, such an individual only
could receive an accelerated payment if his or her program of education leads to em-
ployment in a high technology occupation in a high technology industry (as deter-
mined by VA). We can see no sound public policy basis for making this distinction.

Concerning the bill’s express provision for accelerated payments under chapter 30
to eligible veterans pursuing a program of education at a tribally controlled college
or university, VA has no objection. We note, however, that VA currently considers
such programs to be “programs of education” for MGIB purposes, and we are not
aware of any situations pertaining to servicemembers or veterans attending tribally
controlled colleges or universities that adversely affect their eligibility for acceler-
ated benefit payments.

VA estimates S. 2416, if enacted, would cost $11.5 million during fiscal year 2007
and approximately $121.6 million over the period fiscal years 2007-2016. The esti-
mates for the years following fiscal year 2007 would need to be reassessed annually
due to DOL initiative changes.

S. 2562

S. 2562, the “Veterans’ Compensation Cost-of-Living Adjustment Act of 2006,”
would authorize a cost-of-living adjustment (COLA) in the rates of disability com-
pensation and dependency and indemnity compensation (DIC). This bill would direct
the Secretary of Veterans Affairs to increase administratively the rates of compensa-
tion for service-disabled veterans and of DIC for the survivors of veterans whose
deaths are service related, effective December 1, 2006. Consistent with the Presi-
dent’s fiscal year 2007 budget request, the rate of increase would be the same as
the COLA that will be provided under current law to veterans’ pension and Social
Security recipients, which is currently estimated to be 2.6 percent. We believe this
COLA 1s necessary and appropriate to protect the benefits of affected veterans and
their survivors from the eroding effects of inflation. These worthy beneficiaries de-
serve no less.

We estimate that enactment of this bill would cost $590.3 million during fiscal
year 2007, $3.7 billion over the 5-year period fiscal year 2007 through fiscal year
2011, and $8.2 billion over the 10-year period fiscal year 2007 through fiscal year
2016. However, the cost is already assumed in the budget baseline, and, therefore,
enactment of this provision would not result in any additional cost.

S. 2659

S. 2659, the “Native American Veterans Cemetery Act of 2006,” would authorize
the Secretary of Veterans Affairs to make grants to Native American tribal organi-
zations to assist them in establishing, expanding, or improving veterans’ cemeteries
on trust lands in the same manner and under the same conditions as grants to
states are made under 38 U.S.C. §2408. We strongly support enactment of this bill.

The cemetery grants program has proven to be an effective way of making the
option of veterans cemetery burial available in locations not conveniently served by
our national cemeteries. S. 2659 would create another means of accommodating the
burial needs of Native American veterans who wish to be buried in tribal lands.

S. 2694

S. 2694, the “Veterans’ Choice of Representation Act of 2006,” would eliminate the
current prohibition on the charging of fees for services of an agent or attorney pro-
vided before the Board of Veterans’ Appeals (Board) makes its first final decision
in the case. It would also authorize VA to restrict the amount of fees agents or at-
torneys may charge and subject fee agreements between agents or attorneys and
claimants to review by the Secretary, such review to be appealable to the Board.
In addition, it would eliminate fee matters as grounds for criminal penalties under
38 U.S.C. §5905.
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S. 2694 would also authorize VA to regulate the qualifications and standards of
conduct applicable to agents and attorneys, add three grounds to the list of grounds
for suspension or exclusion of agents or attorneys from further practice before VA,
subject VSO representatives and individuals recognized for a particular claim to
suspension on the same grounds as apply to agents and attorneys, and authorize
VA to periodically collect registration fees from agents and attorneys to offset the
cost of these regulatory activities.

We understand, and in fact agree with, the argument that veterans are as capable
as anyone of deciding whether to employ attorneys on their behalves. However, that
is not the issue. The Government has an obligation to ensure that veterans derive
maximum value from taxpayer-supported VA programs. This Committee expressed
its concern in 1988 when it reported out a bill (S. 11, 100th Cong.) that would have
retained the prior $10 limitation on fees for claims resolved before or in the first
Board decision, that any changes relating to attorneys’ fees “be made carefully so
as not to induce unnecessary retention of attorneys by VA claimants.” Under S.
2694, attorney fees would consume significant amounts of payments under programs
meant to benefit veterans, and Congress should not enact this bill unless it becomes
convinced veterans would gain more in terms of increased benefits than they would
lose to their attorneys. Available evidence shows that is unlikely, hence we cannot
support the bill’s enactment.

Throughout the years, Congress has recognized, correctly, that integration of VSO
representatives into the process of developing and deciding claims is one of the most
valuable features of the VA adjudication system. These representatives are available
to guide through the claims process all claimants who seek their assistance, without
charge. VSO representatives are well-versed in veterans benefits law as a result of
the training they receive and therefore are well-equipped to successfully assist
claimants throughout the administrative processing of their claims. Further, VSOs
must certify to VA that their representatives are fully qualified to represent claim-
ants. These facts alone cause us to doubt that participation by attorneys would gain
claimants more in increased benefits than it would cost them 1in fees.

Moreover, what empirical data exist do not indicate attorneys would provide serv-
ice superior to that rendered by VSO representatives. For example, in fiscal year
2005, 7.5 percent of appellants before the Board of Veterans’ Appeals were rep-
resented by attorneys, and approximately 80 percent were represented by VSOs. Ap-
proximately the same percentage of claims was granted in matters appealed to the
Board whether a claimant was represented by a VSO representative or was rep-
resented by an attorney. In fiscal year 2005, the Board granted one or more of the
benefits sought in 21.3 percent of the appeals in which a claimant was represented
by an attorney. The Board granted one or more of the benefits sought in 22.3 per-
cent of the cases in which a claimant was represented by a VSO

The expense of employing an attorney to obtain veterans benefits would appear
to be largely unwarranted. For example, many claims are granted immediately by
VA based on a presumption of service connection or incurrence of an injury or dis-
ease during service. VA currently has presumptions of service connection for several
different kinds of service and many diseases. For example, a Vietnam veteran is en-
titled to a presumption of service connection if he or she develops diabetes mellitus
(Type 2). Giving VA an opportunity to decide such a claim without attorney involve-
ment may well save a veteran money. In addition, claimants do not appeal to the
Board in about 90 percent of claims decided by VA regional offices, suggesting a
high level of satisfaction with the regional offices’ decisions in their cases. Paying
an attorney to assist in presenting these claims would seem to be a waste of claim-
ants’ financial resources.

Also, as this Committee recognized in 1988 when it reported out S. 11, there is
“no compelling justification” for hiring an attorney prior to that point. The Supreme
Court recognized in Walters v. National Ass’n of Radiation Survivors that, “[als
might be expected in a system which processes such a large number of claims each
year, the process prescribed by Congress for obtaining disability benefits does not
contemplate the adversary mode of dispute resolution.” Rather, the Supreme Court
said, “The process is designed to function throughout with a high degree of infor-
mality and solicitude for the claimant.”

All a claimant need do is file a claim, and VA will notify the claimant of the infor-
mation and evidence necessary to substantiate the claim, assist the claimant in ob-
taining relevant Government and private records, provide a medical examination or
obtain a medical opinion when necessary to decide a compensation claim, and make
an initial decision on the claim. If a claim is denied, all a claimant need do to ini-
tiate an appeal to the Board is to write VA expressing dissatisfaction or disagree-
ment with the decision and a desire to contest the result. The VA agency that made
the original decision on the claim will develop or review the claim in a final attempt
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to resolve the disagreement and issue a statement of the case if the disagreement
is not resolved. VA assumes primary responsibility for leading a claimant through
the administrative claims process, making the expenditure of a claimant’s limited
financial resources on an attorney unnecessary. Furthermore, we are concerned that
enactment of this bill would impede the Government’s paramount interest in pro-
moting and maintaining a non-adversarial adjudicative process, as exemplified by
the Veterans Claims Assistance Act of 2000 requiring VA to notify a claimant of the
information and evidence necessary to substantiate a claim and to assist a claimant
in obtaining such evidence. This statute was designed to facilitate beneficial inter-
action between claimants and VA during the initial adjudication process. S. 2694,
by permitting claimants to employ paid attorneys before issuance of the first final
Board decision, would be incongruent with the beneficent VA system that Congress
has nurtured over the decades.

Also, attorney-represented claimants would lose certain benefits of the current
non-adversarial system. For example, the Court of Appeals for the Federal Circuit
recently held in Andrews v. Nicholson that VA must sympathetically read all pro
se pleadings, including a pro se motion alleging clear and unmistakable error (CUE)
in a VA decision. However, the court stated in Andrews and in Johnston v. Nichol-
son that VA is not obligated to sympathetically read pleadings filed by counsel, and
the failure to raise an issue in a CUE motion filed by counsel before the Board is
féaltal to subsequently raising the issue before the Court of Appeals for Veterans

aims.

S. 2694 would attempt to maintain the non-adversarial nature of the process by
authorizing VA to suspend claim representatives who fail to conduct themselves
“with due regard for the non-adversarial nature of” VA proceedings. However, a re-
quirement for non-adversarial conduct by an attorney appears inconsistent with an
attorney’s professional responsibility to “represent a client zealously within the
bounds of the law.” Model Code Of Profl Responsibility Canon 7 (1983). “While serv-
ing as advocate, a lawyer should resolve in favor of his client doubts as to the
bounds of the law” and may urge any permissible construction of the law favorable
to his client. Model Code Of Profl Responsibility EC7-3 and 7—4 (1983). An attorney
who “appear|s] before an administrative agency, regardless of the nature of the pro-
ceeding it is conducting, has the continuing duty to advance the cause of his client
within the bounds of the law.” Model Code Of Profl Responsibility EC7-15. Intro-
ducing an attorney charged with such professional obligations into the non-adver-
sarial claims process from its initial stages would, in our view, inevitably make the
process more adversarial, which we believe would harm the interests of VA claim-
ants. Further, if S. 2694 were enacted, VA would likely have to hire attorneys to
work in its Regional Offices to respond to the legal pleadings filed by attorneys in
support of their clients’ claims. However unintentional it would be, we predict the
process would inevitably become more formal and brief driven, to the point claim-
ants may feel they must hire attorneys to establish entitlement to their benefits.
The result would almost certainly be to increase the time all veterans must wait
for decisions in their claims.

Finally, we cannot support S. 2694 because it would require creation of a substan-
tial new bureaucracy to perform the additional accreditation and oversight respon-
sibilities. Currently, an attorney in good standing with the bar of any state may rep-
resent a claimant before VA if the attorney states in a signed writing on his or her
letterhead that he or she is authorized to represent the claimant. If S. 2694 were
enacted, VA would have to create procedures and standards for accrediting attor-
neys and for reviewing fee agreements for services performed at the ROs to deter-
mine whether a fee charged by an agent or attorney is “excessive or unreasonable.”
The additional time and substantial resources that would be required to carry out
the accreditation process and review fee agreements for work performed before the
ROs would, in our view, be better spent adjudicating the approximately 800,000
benefit claims that VA receives annually.

Moreover, attorneys are licensed by the various states, which are responsible for
regulating their conduct and disciplining them if they overreach with respect to fees
charged. If attorneys are permitted to practice before the Department and charge
fees for their services, it would be far better to have them regulated by the states
res%onsible for their licenses than to create a new Federal office to monitor attorney
conduct.

S. 3363

S. 3363 would provide for accelerated payment of survivors’ and dependents’ edu-
cational assistance for certain programs of education under chapter 35 of title 38,
United States Code.
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VA will provide its comments and costs on S. 3363 at a later time.
That concludes my statement, Mr. Chairman. I would be happy now to entertain
any questions you or the other Members of the Committee may have.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. LARRY E. CRAIG TO
RONALD AUMENT

Question 1. In addition to giving veterans the right to hire attorneys, S. 2694
would give the Department of Veterans Affairs (VA) authority to require attorneys
to have minimum levels of experience and specialized training; to require attorneys
to follow standards of conduct specified by VA; to set restrictions on the amount of
fees that attorneys may charge; to suspend any representative from practicing be-
fore VA who fails to comply with any conditions specified by the Secretary; and to
reduce any attorney fee that is excessive or unreasonable. Would those additional
authorities allow VA to prevent the potential problems you mentioned in your testi-
mony? If not, what authorities would VA need?

Answer. The additional authorities listed in Question 1, all of which concern the
accreditation and oversight of attorneys, do not address the concerns expressed in
the Department of Veterans Affairs’ (VA) hearing statement. VA has indicated that
it opposes S. 2694 because attorney fees would needlessly deplete claimants’ benefits
or financial resources, not because attorneys generally lack the requisite character
and competence to represent veterans. Under S. 2694, VA would be authorized to
prevent attorneys from charging unreasonable fees. However, even in the case of
reasonable fees, the claimant’s benefits or financial resources would be diminished
by the amount of the fees, and available data indicates that it is unlikely that claim-
ants would gain more in terms of increased benefits than they would lose in pay-
ment of fees to attorneys.

Further, VA has indicated that it opposes S. 2694 because introduction of attor-
neys into VA adjudication proceedings would undermine the current non-adversarial
nature of the system. The bill would allow claimants to pay attorneys for their rep-
resentational services during proceedings before the Department, but would require
non-adversarial conduct by attorneys in VA proceedings. We explained in our hear-
ing statement that attorneys are ethically bound to represent their clients “zealously
within the bounds of the law.” Model Code Of Profl Responsibility Canon 7 (1983).
Introducing an attorney charged with such professional obligations into the non-ad-
versarial claims process from its initial stages would, in our view, inevitably make
the process more adversarial, which we believe would harm the interests of VA
claimants. Further, if S. 2694 were enacted, VA would likely have to hire attorneys
to work in its regional offices (ROs) to respond to the legal pleadings filed by attor-
neys in support of their clients’ claims. However unintentional it would be, we pre-
dict the process would inevitably become more formal and brief driven, to the point
claimants may feel they must hire attorneys to establish entitlement to their bene-
fits. The result would almost certainly be to increase the time all veterans must
wait for decisions in their claims. These problems would not be alleviated by addi-
tional regulatory authority.

VA has also indicated that it opposes the provisions of the bill that would require
VA regulation of attorney qualifications. Currently, an attorney in good standing
with the bar of any state may represent a claimant before VA if the attorney states
in a signed writing on his or her letterhead that he or she is authorized to represent
the claimant. If S. 2694 were enacted, VA would have to create procedures and
standards for accrediting attorneys and for reviewing fee agreements for services
performed at ROs to determine whether a fee charged by an agent or attorney is
“excessive or unreasonable.” The additional time and substantial resources that
would be required to carry out the accreditation process and review fee agreements
for work performed before the ROs would, in our view, be better spent adjudicating
the approximately 800,000 benefit claims that VA receives annually.

Moreover, attorneys are licensed by the various states, which are responsible for
regulating their conduct and disciplining them if they overreach with respect to fees
charged. If attorneys are permitted to practice before the Department and charge
fees for their services, it would be far better to have them regulated by the states
responsible for their licenses than to create a new Federal office to monitor attorney
conduct. VA opposes imposing this task on VA because it would necessitate creation
of a substantial new bureaucracy to perform the additional accreditation and over-
sight responsibilities.

Provision of additional regulatory authority would not address these concerns.
Thus, the only suggestion that VA can offer to avoid the problems that we believe
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would be associated with enactment of S. 2694 with regard to regulation of attor-
neys is to delete the attorney-regulation provisions in the bill.

Question 2. One provision of S. 2694 would allow VA to suspend attorneys from
practicing before VA if they fail to show “due regard for the non-adversarial nature
of the system.” This provision was intended to give VA redress against an attorney
who attempts to use aggressive litigation techniques to overwhelm or confuse re-
gional office adjudicators. If the current language does not accomplish that objective,
what language would?

Answer. As explained in our response to Question 1, attorneys are ethically bound
to represent their clients “zealously within the bounds of the law.” Model Code Of
Prof’l Responsibility Canon 7 (1983). Introducing an attorney charged with such pro-
fessional obligations into the non-adversarial claims process from its initial stages
would, in our view, inevitably make the process more adversarial, which we believe
would harm the interests of VA claimants. The result would almost certainly be to
increase the time all veterans must wait for decisions in their claims. We do not
believe that the attorney-regulation provisions of the bill will protect the non-adver-
sarial nature of the VA system and suggest that those provisions be deleted.

Question 3. As drafted, S. 2694 would give VA a 6-month window to promulgate
any necessary regulations to implement the legislation. If this bill is enacted sub-
stantially in its current form, would 6 months be sufficient time for VA to promul-
gate any necessary regulations? If not, what would you estimate to be an appro-
priate amount of time?

Answer. If S. 2694 were revised to delete the attorney-regulation provisions, we
believe hit would be possible for VA to promulgate implementing regulations within
6 months.

Question 4. If S. 2694 were to become law, it would allow veterans to hire attor-
neys with regard to any claims filed 6 months or more after enactment. This de-
layed and staggered effective date was intended to allow a deliberate and gradual
implementation of this policy. Yet, some have recommended that the prohibition on
attorneys be lifted on the bill’s day of enactment for all pending and future claims.
If this bill were to be enacted into law, how would you recommend structuring the
effective date?

Answer. A delayed effective date would be necessary if Congress enacts S. 2694
as currently drafted, as lengthy rulemaking proceedings would be needed to imple-
ment the legislation. Regulations would need to be in place to implement the bill’s
requirements for VA recognition of attorneys, regulation of fees, and collection of
registration fees.

Chairman CRAIG. Ron, thank you again for being with us. I must
tell you, I find your testimony in relation to S. 2694 interesting. I
guess that is one way of saying it.

In this country, I think we are proud to refer to this as the land
of the free. Would you not agree that personal freedom should at
least be one of the factors, if not the most important factor, in con-
sidering whether the current law should be changed?

Mr. AUMENT. We certainly have no opposition to this legislation
on any philosophical grounds whatsoever, Mr. Chairman. Our posi-
tion is more of an empirical one. As we said before, the available
data suggests today that claimants, veterans represented by attor-
neys, do not fare any better than claimants that are represented
by the Veterans Service Organizations at the initial claim level.

Therefore, we do not see that there is going to be any benefit to
veterans, but certainly there are going to be expenses.

Chairman CRAIG. If T correctly understand your testimony, the
Administration’s position is that no veteran should have the option
of hiring an attorney because you think the expense of employing
an attorney would appear to be largely unwarranted.

Mr. AUMENT. That is correct, sir.

Chairman CRAIG. How is it possible for you to draw that conclu-
sion without knowing how complicated a particular veteran’s case
may be, without knowing what type and what amount of benefits
the veteran eventually would win, without knowing the veteran’s
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financial situation, and without knowing how much the attorney
would charge?

Mr. AUMENT. Sir, we can only look at the data that we have
available today. And today, of course, attorneys can represent vet-
erans both at a regional and appellate levels, only they are subject
to the existing statutory fee restrictions.

There is a fairly busy attorney practice

Senator ISAKSON. Mr. Chairman, what is that fee? I hate to in-
terrupt.

Chairman CRAIG. I do not know.

Mr. AUMENT. It is $10.

Mr. THOMPSON. No. It is no longer $10. No fee.

Chairman CRAIG. There is no fee requirement now, is there?

Mr. THOMPSON. No fee is permitted at the administrative stage.

Chairman CRAIG. Thank you.

Mr. AUMENT. I stand corrected on that, sir. But, again, the em-
pirical evidence at the Board of Veterans’ Appeals level showed
that veterans represented by attorneys fare no better than veterans
represented by Veterans Service Organizations.

Similarly, at the VBA level, we find the same results.

Chairman CRAIG. Given these variables, wouldn’t it be better to
allow each individual veteran to decide, based on the circumstances
of his or her case, whether hiring an attorney would be appro-
priate?

Mr. AUMENT. I will repeat, sir, from a philosophical ground, we
have no opposition whatsoever. Our main concern is for the bene-
fits of the veterans and the issue of unintended consequences.

Chairman CRAIG. Phenomenal parental attitude, is it not?

Mr. AUMENT. That is

Chairman CRAIG. Given your concession that veterans are indeed
capable of deciding whether to hire attorneys, I am perplexed at
your position that we nevertheless should not allow veterans to
make these decisions because they might end up wasting financial
resources.

Is that testimony meant to suggest that veterans are not capable
of making wise decisions in hiring attorneys?

Mr. AUMENT. Certainly not, sir.

In no way, shape, or form, would I ever want to imply that. As
I said before, from a conceptual level, we have no opposition to this.
One of our main concerns is the issue of unintended consequences.
When you have an entire system that has been constructed around
the philosophy of a non-adversarial system.

It is already taking us, in our view, too long to process the claims
that we receive today with the growing backlog. We are very con-
cerned that with the insertion of this new phenomena into the sys-
tem, it is going to only worsen.

Chairman CRAIG. I will conclude this first round of questioning
because I think there is more to be brought out here. In a non-ad-
versarial environment that was once relatively simple, we now
have a phenomenally complicated process to work our way through.
That complication in itself becomes adversarial in many instances.

With that, let me turn to our colleagues. I see Senator Thune has
joined us. I will turn to him in a moment.

Let me turn to Senator Graham first. Lindsey.
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Senator GRAHAM. Mr. Chairman, I find the Administration’s po-
sition on this is breathtakingly bad. You are telling every veteran
in the country you have looked at their needs and you have decided
they do not need a lawyer because, at the end, it is not worth it
for them. Is that right?

Mr. AUMENT. In part, Senator:

Senator GRAHAM. You put our democratic friends to shame, in
terms of what they would like to do for the country. I mean, I am
sitting here, and this Republican Administration is telling every
veteran in the land we have done an economic analysis of the legal
right you may have, and we have decided you do not need. Other
than that, I have got no problem with your position.

[Laughter.]

Senator GRAHAM. Now, Social Security, is there an economic ben-
?ﬁt?to having legal representation to get your Social Security bene-
1ts?

Mr. AUMENT. I am not an expert on Social Security, sir.

Senator GRAHAM. I think we should be as equally protective of
the Social Security to the disabled population. I would hope the Ad-
ministration would look at the Social Security system and see
whether or not legal representation benefits the people who are ap-
plying and that have been denied claims.

The bottom line is, Mr. Chairman, you are right. The VSO is out
there—God bless you. You are doing a great job. You do it for free
and I appreciate you helping our veterans. Sometimes these cases
get to be complex. They are very complex.

I would just like to reiterate that if there is a willing client and
willing lawyer to have a relationship formed to help that veteran
and the fees will be looked at by the Veterans’ Administration, just
like they are at the Social Security Administration. We are going
to reg;llate who can do this, so that people do not get taken advan-
tage of.

I think in today’s world, 2006, with a bunch of people coming
back from Iraq and Afghanistan with the benefits changing every-
day, if you can understand that you are better than I am, Ron, I
cannot understand it all. The idea that a lawyer could be helpful
should be interjected into this system and we will regulate how
that happens. But I just find it incredibly misguided to say that the
executive branch of our Government is going to make that decision
for every veteran in the country who may need some help beyond
what the VSOs can provide.

I know it works in Social Security. I can assure you, having been
a lawyer, that there are many cases where the legal representation
of that Social Security beneficiary made all the difference in the
world. And I am totally confident it would make all the difference
in the world to veterans out there who are lost in a bureaucracy
of well-meaning people. But it is a bureaucracy that is getting more
complex by the day because the benefit packages are getting more
complex by the day.

I see some veterans shaking their heads. I hope we can give you
the right, if you choose to exercise it, to get a lawyer to go in there
and fight for you. Thank you, Mr. Chairman.

Chairman CrAIG. Thank you, Senator.

Senator Isakson.
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Senator ISAKSON. Currently a veteran cannot bring a lawyer at
any phase of an issue before the VA?

Mr. AUMENT. They cannot pay a lawyer a fee. Until the veteran
has received his first decision of denial at the appellate level with
the Board of Veterans’ Appeals.

Senator ISAKSON. If that is the case, how can you say based on
your experience, that they would not gain any benefit? I mean, if
they are not allowed to, then you do not have any experience where
they have engaged a lawyer to help them.

Mr. AUMENT. We do, sir. Because there are many veterans that
are represented by attorneys on a pro bono basis, we do have that
empirical data, both at the VBA and the Board of Veterans’ Ap-
peals level.

Senator ISAKSON. I will yield to Senator Graham for a second.

Senator GRAHAM. The only time you are allowed legal represen-
tatig)n is once you have been denied your initial claim, is that cor-
rect?

Mr. AUMENT. On a fee basis.

Senator GRAHAM. Right. Basically, not being able to hire a law-
yer, you have got a de facto bar, because the lawyer cannot get
compensated for their time.

At the appeals level, can you submit new matters?

Mr. AUMENT. Yes.

Senator GRAHAM. You can?

Mr. AUMENT. At the appeals level, you say, can new evidence be
introduced?

Senator GRAHAM. Yes.

Mr. AUMENT. It can be introduced anywhere in the process.

Senator GRAHAM. Is it an adversarial situation at the appeals
level?

Mr. AUMENT. I would say no, it is not.

Senator GRAHAM. By the time you have been denied, your initial
denial had without representation.

Mr. AUMENT. Not necessarily.

Senator GRAHAM. You cannot pay a lawyer. Unless every lawyer
in the country wants to do it for free.

Mr. AUMENT. That does not mean that they are unrepresented.
They may have been represented by a VSO or by a pro bono attor-
ney.

Senator GRAHAM. I do not mean to take your time, but the rules
right now that you are not going—lawyers have to make a living
like everybody else. If you cannot hire a lawyer at the initial stage,
once you lose the case, it is very hard to change the outcome.

In effect, what you are doing is you are letting a lawyer come in
at a time when a veteran is at his weakest, not at his strongest.
I think that is equally bad.

Chairman CRAIG. Senator Isakson.

Senator ISAKSON. I reclaim my time.

First of all, I am not a lawyer.

Secondly, I am like most Americans—everybody hates lawyers
but loves their lawyers.

Senator GRAHAM. Right.

Senator ISAKSON. I mean, that is kind of like Congress. Every-
body hates Congress but loves their Congressman. And I think——
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Chairman CRAIG. At least we hope the latter is true.

[Laughter.]

Senator ISAKSON [continuing.] That we hope the latter is true.
That is right.

But I think that is, although humorous, also pretty much fair. In
this situation where you have a right, or believe you have a right
or a benefit to say that you do not have a right to representation
until some stage down the process, to me, just does not seem right.

I have great regard for the VSOs and the services they provide
and I have read some of the testimony in here where they have ex-
pressed some opposition, Mr. Chairman. But in analyzing it, as one
who is not an attorney and does not have a dog in the fight eco-
nomically, I would guess you would say, looking at the benefit, it
would seem only right to me that a veteran have the option to have
that.

I do not think you can say evidence proves they would not gain
any benefit if, in fact, that evidence now is tangential at best. Cer-
tainly not with the practice of choice being a reality.

With that, I will yield back the balance of my time.

Chairman CRAIG. Thank you, Senator. We have been joined by
Senator Patty Murray.

Senator Murray, do you have any opening statement and/or
questions of this panel?

STATEMENT OF HON. PATTY MURRAY,
U.S. SENATOR FROM WASHINGTON

Senator MURRAY. I just have a couple of comments. I know we
are going to have a vote here in a minute. Let me just thank you
for having this hearing. I know Senator Akaka was not able to
come.

Chairman CRAIG. Yes.

Senator MURRAY. He is on the floor. I just want to mention his
important piece of legislation, the Native American Veterans Ceme-
tery Act of 2006, and I really appreciate his leadership on that and
I commend him for working on that.

I just want to say that I am really disappointed that the Com-
mittee is not going to bring S. 2147. That is a bill that will help
our veterans get treatment for Multiple Sclerosis. The bill would
eliminate the arbitrary 7-year presumptive period for veterans di-
agnosed with MS.

As many of our colleagues know, a lot of our servicemen and
women who served, especially in the Gulf War, are being diagnosed
with MS. It is a very difficult disease to diagnose. I know this be-
cause my father had MS and was a veteran. It is a disease that
you do not necessarily diagnose correctly within the first 7 years.
We have this arbitrary decision today that if you have not been di-
agnosed by 7 years, you arbitrarily do not get benefits. Because of
the difficulty of diagnosing this disease, I would really hope, Mr.
Chairman, that we could move on that piece of legislation. I hope
we can work on that in the future.

And, while I have a moment, I just also want to mention that,
like everyone in this room, I hope we can really focus in this Com-
mittee on some of the things we need to do for our veterans. Mr.
Chairman, you worked with us last year, and I know you care
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deeply about this. You have provided the leadership, but I am,
again, really concerned that we are not going to have the resources
that we need for our veterans.

I talked to many of our Iraq veterans who come home and cannot
find a job and are having a hard time transitioning back to civilian
life. Many of them are having to wait a year or even 18 months
to get the benefits that they need or to get the health care that
they are seeking. I think we have a real challenge out there that
we need to address.

I just listened to the exchange about the Chairman’s bill and
making sure veterans have access to legal counsel and not being
able to do it because we do not have the resources. All of this, I
think, points to some serious concerns that we have got to have a
realistic assessment on. In fact, in March, before the Military Con-
struction Veterans Appropriation Committee, the VA told us that
they are seeing 38 percent more Iraqi War veterans than they
budgeted for. And in fiscal year 2006, the VA expected to provide
medical care to 110,000, but that number is now estimated to be
closer to 170,000.

I hope that we can really take a good look at these numbers and
assess where we are. I know that we are hearing, even from the
VA Under Secretary for Health Policy Coordination, that waiting
lists render mental health and substance abuse care virtually im-
possible across our country.

Mr. Chairman, it just all adds up to my continual concern that
we have asked these men and women to serve overseas, and yet
when they come home they are facing really a difficult time getting
in and getting care, getting their benefits and transitioning back to
the world. I know you know this, but I hope that we can focus on
that.

Finally, let me just mention, now learning that the VA data theft
that occurred May 5th, more than a month ago, now—and details
are still trickling out that 2.2 million servicemembers, including
Guard and Reservists also lost their ID. That is going to have a fi-
nancial impact on the VA as they notify these veterans.

We have got to do this right. We have got to make sure that they
are notified, that they get the help and support they need to make
sure that their ID is not misused, or, if it is, that they get taken
care of quickly.

It is a responsibility we now incur because it was our VA that
lost the IDs, and we know that is going to cost something. We have
got to make sure that we pay that, but we do not want to take it
out of the health care or the access for our current veterans.

It is a challenge in front of us and I hope that we can spend
some time dealing with that. Thank you, Mr. Chairman.

Chairman CRAIG. Senator, I appreciate your sensitivity to these
issues. With your help, we are going to continue to be monitoring
all of this very, very closely so that, certainly as it relates to the
latter portion of your statement, that any of those new costs and
additional costs to protect our veterans and their IDs and their fi-
nancial wholeness are not going to come out of health care. Period.
End of statement. That just will not happen. We will not allow that
to happen. And it is my clear understanding that neither will this
Administration or the VA.
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If it is going to take additional resources, then that is going to
be our job to get them.

Senator MURRAY. If I could just ask, Mr. Chairman, do we have
any assessment from the VA on when they will provide us an esti-
mate on the cost of dealing with this?

Chairman CRAIG. I am dialoguing with the Secretary, now. I an-
ticipate that we will have the estimate probably before the Com-
mittee meets again, within a couple of weeks—to see where they
are and what the costs are going to be, and how they are reaching
out and will continue to reach out to veterans that may have been
affected by this. We do not know that, yet. But certainly that liabil-
ity and responsibility is there. We will stay very current on it.

Senator MURRAY. Thank you very much.

Chairman CRAIG. Thank you very much.

Ron, in your testimony, you suggest that veterans should not be
permitted to hire attorneys to navigate the VA system. Several
years ago, an Under Secretary for Benefits testified that the system
is the most complex disability claims system in the Federal Gov-
ernment and opined that the process veterans must follow is com-
plicated. And in testimony last year, VA’s current Under Secretary
for Benefits said that it has become an increasingly complex sys-
tem.

Also, in the VA’s 2007 budget submission—VA repeatedly
stressed how complex the system had become. Can you clarify
whether you are suggesting the system is not complex?

Mr. AUMENT. I certainly can, sir. Indeed, I take no issue with
those statements. It is a complicated system, but our concern is not
to make it more complicated than it is.

Chairman CRAIG. You are suggesting that a veteran’s right to
hire an attorney would make it more complicated?

Mr. AUMENT. I am suggesting, sir, that the current nature of the
process was designed totally to be a non-adversarial process. We
believe that inevitably the introduction of routine attorney rep-
resentation at the original claim level is likely to make it more
complicated.

Mr. THOMPSON. If I could interject here.

Chairman CRAIG. Please.

Mr. THOMPSON. Zealous lawyering is, by definition, contentious.
And contentiousness leads to adversarial relationships and you do
not have to take VA’s word for that. Chief Justice Rehnquist in
1988—if you permit me to quote just four sentences from a 1988
Supreme Court decision authored by the Chief Justice.

He said that “even apart from the frustration of Congress’s prin-
cipal goal of wanting the veteran to get the entirety of the award,
the destruction of the fee limitation would bid fair to complicate a
proceeding which Congress wished to keep as simple as possible. It
is scarcely open to doubt that if claimants were permitted to retain
compensated attorneys the day might come when it could be said
that an attorney might indeed be necessary to present a claim
properly in a system rendered more adversary and more complex
by the very presence of lawyer representation.

It is only a small step beyond that to the situation in which the
claimant, who has a factually simple and obviously deserving
claim, may nonetheless feel impelled to retain an attorney, simply
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because so many other claimants retain attorneys. This additional
complexity will undoubtedly engender greater administrative costs
with the end result being that less Government money reaches the
intended beneficiaries.”

We think it really would lead inexorably to a more complicated
and more adversarial system.

Chairman CRrAIG. We could go on. Your position has been made
very, very clear. And I think you’re finding that not only do a sub-
stantial number of people disagree, but this Committee disagrees
with you. And we will see if we can work our way through this.

I find it interesting that until recently not a single law school in
the country included a course in veterans law in its curriculum.
With the current restrictions on receiving any compensation at all
for helping veterans navigate the VA system, few attorneys, esti-
mated at less than 200, have made veterans law a principal area
of practice.

Is it not entirely possible that if attorneys are exposed to this
area of law during law school and have the benefit that the VSO
representatives now enjoy of being able to earn a living helping
veterans navigate the VA system, they too could be included as
providing a valuable service to veterans?

Mr. THOMPSON. We do not believe there is any doubt that law-
yers who become expert in this practice could lend help to a claim-
ant, but the VSOs are themselves very experienced and are expert
in providing this service. They do it now for free. So, the question
really becomes whether you want benefits appropriated for vet-
erans to compensate them for their injuries—you want a portion of
those benefits to be diverted to the pockets of attorneys.

Chairman CRralG. We will leave it at that. Gentlemen, thank you
very much for your testimony on this and other pieces of legisla-
tion. We will work with you as it relates to educational benefits.
You made some suggestions and we will see if those can be worked
out, because I think both Senators pointed out the obvious, the
changing educational environment and the need to keep the GI Bill
tuned to that.

Thank you very much.

Now let us call our third panel. We are inviting the Honorable
Donald Ivers, former Chief Judge of the United States Court of Ap-
peals for Veterans Claims; Quentin Kinderman, Deputy Director,
National Legislative Services, Veterans of Foreign Wars of the
United States; Richard Weidman, Director of Government Rela-
tions, Vietnam Veterans of America; and Bart Stichman, Co-Direc-
tor, National Veterans Legal Services Program.

We will get you all settled in and Judge Ivers, we will start with
you. Thank you for being with us today.

STATEMENT OF HON. DONALD L. IVERS, FORMER CHIEF
JUDGE, U.S. COURT OF APPEALS FOR VETERANS CLAIMS

Judge IVERS. Thank you, Mr. Chairman, Members of the Com-
mittee. I want to thank you for this opportunity to appear here and
testify regarding S. 2694, the Veterans Choice of Representation
Act of 2006.
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I also want to thank the Committee staff, especially Amanda
Meredith and Brian Bainbridge for their courtesies in preparing for
this testimony today.

I want to say to the Committee that I am testifying here at the
invitation of the Committee as a former judge, and I am not rep-
resenting the Court as it is currently constituted.

Chairman CRAIG. Thank you for making that clarification for the
record.

Judge IVERS. This Act, which grants veterans the right to retain
counsel at the initial stages of the claims process is but another
step in the continuing, evolving process of judicial review. That
process began in 1988 with the passage of the Veterans’ Judicial
Review Act.

In my opinion, the time has come for this next step. The U.S.
Court of Appeals for Veterans Claims, as the Committee well
knows, has long been on record in support of a veteran’s right to
retain counsel at the initial stages of the process. The first Chief
Judge of the Court, the Honorable Frank Nebeker was to testify be-
fore this Committee in May, but is now out of the country. I am
here in his stead and ask that his letter of May 10, 2006, and mine
of June 6, be submitted in their entirety for the record.

Both of those letters are brief, concise and self-explanatory. In
fact, I will conclude my brief testimony with that reference.

[The prepared statement of Judge Ivers with attached letters fol-
low:]

PREPARED STATEMENT OF DONALD L. IVERS, FORMER CHIEF JUDGE,
U.S. COURT OF APPEALS FOR VETERANS CLAIMS

Thank you for the invitation to testify before the Committee on June 8, 2006, and
to address S. 2694, the “Veterans’ Choice of Representation Act of 2006.”

In his May 10, 2006, letter to you, Frank Nebeker, the first Chief Judge of the
U.S. Court of Appeals for Veterans Claims, who was initially asked to testify, set
forth his views regarding S. 2694. I have read that letter and I am in complete
agreement with Judge Nebeker’s views. In order to minimize redundancy, I ask that
Judge Nebeker’s letter be made available along with mine at the hearing.

The Committee is probably aware that the Court has long been on record as sup-
porting the availability of attorney representation at the initial stages of the claims
process. Freedom to seek counsel of one’s choice has long been a hallmark of this
Nation’s system of justice. That those who have given much in defense of that sys-
tem are denied that freedom in pursuing claims arising out of their service is, at
best, highly contradictory.

As Frank Nebeker points out in his letter, attorney discipline is powerful and ac-
tive in every jurisdiction. That should relieve the Department of much of the burden
of regulating the qualification and actions of those attorneys retained by veterans.
Furthermore, attorneys are expected and required to follow appropriate ethical
codes and to assure the effectiveness and viability of any system in which they pro-
vide representation, either adversarial or paternal.

My personal position on this issue is not one that I take lightly or without aware-
ness that I have taken a different position in years past. My position, is, however,
tempered by my service on the Court and the opportunity to observe the process
from both within and without, so to speak. It is, if anything, stronger for that oppor-
tunity.

I join with Judge Nebeker in commending this effort to provide veterans the free-
dom to enter into a willing attorney-client relationship at the initial stages of the
benefits claims process. I also join in his observation that a slow integration of attor-
ney representation would give rise to invidious discrimination against those already
in the system who might wish to retain counsel.
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Hon. LARRY E. CRAIG,
Chairman, Committee on Veterans’ Affairs,
U.S. Senate, Washington, DC.

DEAR MR. CHAIRMAN: Thank you for the invitation to testify before the Committee
on June 8, 2006, and to address S. 2694, the “Veterans’ Choice of Representation
Act of 2006.”

In his May 10, 2006, letter to you, Frank Nebeker, the first Chief Judge of the
U.S. Court of Appeals for Veterans Claims, who was initially asked to testify, set
forth his views regarding S. 2694. I have read that letter and I am in complete
agreement with Judge Nebeker’s views. In order to minimize redundancy, I ask that
Judge Nebeker’s letter be made available along with mine at the hearing.

The Committee is probably aware that the Court has long been on record as sup-
porting the availability of attorney representation at the initial stages of the claims
process. Freedom to seek counsel of one’s choice has long been a hallmark of this
Nation’s system of justice. That those who have given much in defense of that sys-
tem are denied that freedom in pursuing claims arising out of their service is, at
best, highly contradictory.

As Frank Nebeker points out in his letter, attorney discipline is powerful and ac-
tive in every jurisdiction. That should relieve the Department of much of the burden
of regulating the qualification and actions of those attorneys retained by veterans.
Furthermore, attorneys are expected and required to follow appropriate ethical
codes and to assure the effectiveness and viability of any system in which they pro-
vide representation, either adversarial or paternal.

My personal position on this issue is not one that I take lightly or without aware-
ness that I have taken a different position in years past. My position, is, however,
tempered by my service on the Court and the opportunity to observe the process
from both within and without, so to speak. It is, if anything, stronger for that oppor-
tunity.

I join with Judge Nebeker in commending this effort to provide veterans the free-
dom to enter into a willing attorney-client relationship at the initial stages of the
benefits claims process. I also join in his observation that a slow integration of attor-
ney representation would give rise to invidious discrimination against those already
in the system who might wish to retain counsel.

Sincerely,
DoNALD L. IVERS.

May 10, 2006

Hon. LARRY E. CRAIG,

Chairman, Veterans’ Affairs Committee,
Hart Senate Office Building,
Washington, DC.

DEAR MR. CHAIRMAN: Thank you for the invitation to express my views on S.
2694. As you know, I was the first Chief Judge of the Veterans’ Court. It soon be-
came clear to me and my colleagues that the paternal approach of effectively pre-
venting lawyer representation in the benefits process was severely outmoded. Thus,
I compliment the sponsors of S. 2694 for recognizing that veterans, like everyone
else, should be at liberty to seek counsel in the free market. Indeed, the fear that
once existed that veterans needed protection from predatory lawyers no longer ex-
ists. Every jurisdiction in this country has very powerful and active disciplinary en-
tities to police their bars under quite detailed and strong codes of professional con-
duct. I can speak from my experience on the District of Columbia Court of Appeals
since 1969. Today the Court has a very substantial portion of its docket dealing with
lawyer discipline—much of it in reciprocal discipline from all state courts and many
Federal courts. Thus, burdening the Secretary with lawyer qualification, regulation,
and discipline should, in my view, be kept at a minimum in light of extant bar dis-
ciplinary systems.

It may be anticipated that some resistance to this change from a once well inten-
tioned limitation on the ability to retain counsel will develop. To the extent such
resistance is motivated by a “turf”’ interest in keeping lawyers from invading the
province of non-lawyer veteran service officers, it should be paid no heed. The bene-
fits process has become so complex and protracted that the need for counsel is mani-
fest where it was not before. To the extent that that resistance is motivated by con-
cern for maintaining the non-adversarial nature of veterans’ benefits process, I sug-
gest once a claim has been denied and the veteran wishes to appeal, the process
inescapably becomes adversarial. The need for filing a “notice of disagreement,” by
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its terms, connotes the commencement of an adversarial process from the veteran’s
perspective. The fact that the duty to assist and the evidentiary equipoise doctrine
remain viable does not alter the reality of the veteran’s situation and his or her per-
ception that it is now “Veteran v. VA.”

Moreover, the proceedings before the Court of Appeals for Veterans Claims have
been recognized as adversarial from 1989, the inception of the Court. That fact has
not negated the non-adversarial nature of the process at VA. Indeed, with counsel
representing the appellant veteran, it has always been possible to ensure that the
duty to assist and the evidentiary equipoise doctrine remain the rule. The presence
of counsel for the claimant does not alter the paternal nature of the process, nor
would it from the initial claim level and beyond. In fact, counsel can assure the via-
bility of that process from the very beginning.

Some might say that with counsel present the claimant is “ready to fight,” but
that view misperceives the role of counsel particularly in a non-adversarial process.
Counsel is there to ensure the nature of the process is preserved as well as to en-
sure from the beginning that errors threatening that process do not occur.

I commend the effort to treat veterans as equals of all citizens in their right to
seek a willing attorney and client relationship at the initial stage of the benefits
process. But I have considerable doubt that slow integration of lawyer representa-
tion only in the initial application stage is necessary and reasonable since those al-
ready in the system would be invidiously discriminated against by being unable to
retain counsel. There will hardly be a landslide of lawyers appearing at subsequent
stages prior to a final BVA decision. At least there is no evidence to support a favor-
able reaction to such an in terrorem argument.

Sincerely,
FRANK Q. NEBEKER.

Chairman CRAIG. Judge, thank you.

Judge IVERS. Again, I want to thank you for the opportunity to
flestify, and I will be glad to respond to any questions you might

ave.

Chairman CRAIG. Thank you very much. Those two letters will
become a part of the record.

We have had a vote start, but I think we can still get through
some testimony before that, and then I will recess, run and vote,
and return very quickly.

Quentin, we will continue with your testimony.

STATEMENT OF QUENTIN KINDERMAN, DEPUTY DIRECTOR,
NATIONAL LEGISLATIVE SERVICE, VETERANS OF FOREIGN
WARS OF THE UNITED STATES

Mr. KINDERMAN. Thank you, Mr. Chairman. First, I would like
to thank you for coming over last night to the House Office Build-
ing and for your inspiring words of tribute to your friend and ours,
Lane Evans.

Chairman CRAIG. Thank you for hosting that. It was very appro-
priate.

Mr. KINDERMAN. Mr. Chairman and Members of the Committee.
VFW appreciates very much the opportunity to present our views
on legislation here, especially the bill that you have sponsored, and
which seems to be the focus of interest.

I would like to go through the bills, but probably end with that
one.

Chairman Craic. OK.

Mr. KINDERMAN. Because I think that one will consume the most
time.

With regard to S. 2121, the Veterans Housing Fairness Act,
which extends VA loans to cooperative residential units, we favor
that legislation and we expect that, since the rest of the housing
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industry has figured out ways to finance co-ops, we think the VA
could probably sort that out, as well. We have great faith in them.

Regarding S. 2416, The Veterans Employment and Training Act,
which would expand accelerated payment for courses of instruction
in high-tech and other high demand fields, we support that as we
also support S. 3363, by Senator DeWine, who would provide simi-
lar benefits for Chapter 35 survivors and dependents.

We do have some reservations about, essentially, paying out
large sums of money for short-term courses. We would suggest to
you that you continue to have strong oversight and demand that
the VA, in administering these bills, are very careful about it.
Some of these schools come and go and we want to protect the vet-
erans interests, as well as their long-term careers.

With regard to the Cemetery Bill for Native Americans, we also
favor that. We also favor its House companion bill.

With regard to the Cost-of-Living Increase Bill, we appreciate
your interest in maintaining the integrity of the veterans com-
pensation program and the rates. We do not favor what some vet-
erans organizations have talked about, which would be indexing it
once and for all. We would prefer, I think, to have the opportunity
to discuss it with you in this forum every year, which has been a
strong tradition.

We do have some reservations about the rate structures as they
exist today. And we make reference to that in our statement and
we can provide more information for the record if you would like
to see that. But essentially this chart shows the rate structure as
it exists today. I apologize for the colors. They are probably a little
bit inappropriate, but, sir, it is rates and not States.

The red ones are the actual rates that the veterans receive. The
blue ones are what they would be if they were, in fact, proportional
to the 100 percent rate. I do not think too many people realize that
the 90 percent rate actually pays 60 percent of the total rate, and
so on. Eighty percent is a little over 50 percent and as you get
down to the bottom, they are about half of what you would have
expected.

We think that particularly up in here, in the upper reaches of
the rates, it plays havoc with incentives and the other aspects of
the program. We just want to bring that to your attention.

Chairman CraiG. We will take a look at that.

Mr. KINDERMAN. I would be glad to provide that for you.

Chairman CRAIG. Thank you.

Mr. KINDERMAN. We realize that there is a commission consid-
ering the veterans program, as we speak, and that at the time the
commission submits its report that this will probably be an issue,
but we wanted to kind of give you a heads up as to what we are
thinking on that.

Chairman CraiG. OK.

Mr. KINDERMAN. But we do appreciate the COLA. We would like
to see you round up the numbers instead of down, but that is a
minor point.

Chairman CraiG. OK.

Mr. KINDERMAN. Which brings us of course to the Veterans
Choice of Representation Act. We are bound in the VFW by a reso-
lution to oppose the practice of attorneys for pay at the regional of-
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fice. About half of our testimony goes to that issue. In essence, I
think we can really state five reasons. Just very briefly.

We do not believe that lawyers are a necessary expense at the
initial claim level. If there is going to be an appeal, the money that
veterans would pay lawyers is probably better spent in that appeal.
Otherwise, we do not see that is necessary.

To paraphrase a famous movie, VA cannot handle lawyers. A lot
of what has been called complexity here, we see a little differently.
We see it as an administrative system that is in desperate trouble.
We see big backlogs. We see 15 percent error rate. We see some-
what chaotic leadership from time to time and we see major crises,
as we had in the last 2 weeks, which will have significant effect
on that.

A good lawyer will pursue every avenue, alternative evidence,
treatment and exams outside VA, he will claim every possible con-
dition. Much effort will be expended by the veteran and the VA,
generally, probably for the same result as would happen were he
represented by a veterans organization at no cost. We think the in-
centives that an attorney will have, in terms of maximizing his fee,
will be prevailing rather than the altruistic desire to serve vet-
erans.

With regard to the types of claims, we think lawyers will, at
least initially, pick claims that will be profitable. We do not think
that they are going to get involved in claims that are questionable
or too complex that require enormous amounts of investment before
they reach any kind of resolution.

We also have some very serious reservations about the provisions
of the bill that would require the VA General Counsel to police
non-adversarial behavior and frivolous claims. Some of the things
that have become mainstream claims in the VA, Agent Orange,
Persian Gulf Illness, things like that, would have, I think, initially
been considered frivolous. They are so far from what one would
imagine would happen. But wartime is a very difficult time and
strange things happen.

Regarding non-adversarial behavior, I am not sure you can even
really define that, but I think that might have a chilling effect if
we are going to do this. And our position, of course, is you should
not do this.

If you are going to do this, and you are going to have attorneys
practicing at this level, let them be attorneys. It will become adver-
sarial. It will become difficult. The VA will get worse backlogs than
they have now. I think the effect of keeping this threat of not be-
having in a non-adversarial manner over the advocates, both vet-
erans advocates and attorneys, would be very difficult.

Finally, we do not think that, as important as this might be to
some veterans right now, we do not think this addresses what are
the real issues in VBA, and we think that this would, for virtually
all veterans, the intrusion of this very work intensive aspect of rep-
resentation would make things tough for everybody.

I would like to just take a moment and read something that was
taken from testimony in 1988, before the hearings in this Com-
mittee on judicial review, by my good friend Don Ivers, when he
was General Counsel of VA. And I do not do this to embarrass him.
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I do this because I think it is the best description of how a lawyer
should behave and how he should serve his client.

“Under our adversary system, the role of counsel is not to make
sure that the truth is asserted, but to advance his client’s cause by
any ethical means within the limits of professional propriety. Caus-
ing delay and sowing confusion are not only his right, but may be
his duty. The appearance of counsel for the citizen is likely to lead
the Government to provide one, or at least to cause the Govern-
ment’s representative to act like one.”

In other words, I think it will become much more adversarial in
the regional offices if we have attorneys practicing in there. That
is one man’s opinion, but if you take, possibly, the duty to cause
delay and sow confusion in the regional offices, there is plenty of
that already. I cannot imagine that they could tolerate a whole lot
more. I think what could very well happen is a representative, an
attorney, would, in essence, attempt, not only to get his client the
proper decision, but develop a reputation for wearing down the
process, and thus maybe get a faster path, more receptive path in
‘{)hle regional offices. I think that is not outside the realm of possi-

ility.

Mr. Chairman and Members of the Committee, once again on be-
half of the men and women of the Veterans of Foreign Wars, I
thank you for inviting us to present our views here today. I will
be happy to respond to any questions you may have.

[The prepared statement of Mr. Kinderman follows:]

PREPARED STATEMENT OF QUENTIN KINDERMAN, DEPUTY DIRECTOR, NATIONAL
LEGISLATIVE SERVICE, VETERANS OF FOREIGN WARS OF THE UNITED STATES

On behalf of the 2.4 million men and women of the Veterans of Foreign Wars of
the U.S. (VFW) and our Auxiliaries, thank you for including us in today’s discussion
on the veterans’ benefits bills under consideration.

S. 1990, the “Veterans Outreach Improvement Act of 2005,” establishes a $25 mil-
lion program to provide grants for state veterans’ outreach programs. The grants
would be weighted based on the veterans’ population by state. Because it would be
funded from the VA, the VFW cannot support this bill.

The VFW recognizes the need for increased local outreach and supports the goals
of this legislation. However, as structured, this program would redirect funds used
for Veterans Benefits Administration (VBA) use for VA outreach and claims proc-
essing unless Congress allocates funding from a separate appropriations account, in
addition to current VBA funding. The VBA faces a mounting challenge of the
808,000 plus claims that await processing and a dismal error rate on the claims
they do process. While we are aware that VBA asserts that their resources are ade-
quate, it appears to us that there is considerable evidence that this is not the case.
Removing VBA resources to do outreach weighted toward the largest, most populous
states, will exacerbate VBA’s claims processing problems. While we do not doubt
that there exists a need to reach out to America’s underserved veterans, we do not
see further deterioration in service as a viable tradeoff for this initiative.

The VFW supports S. 2121, the “Veterans Housing Fairness Act of 2005,” which
would extend housing loan benefits to purchase residential cooperative apartment
units. Many other government agencies, including the Federal Housing Administra-
tion (FHA) already have programs in place, which provide loans for cooperative resi-
dential units, and we believe that VA would also be able to address any legal issues
by regulation, as well. This bill would favorably impact veterans living in densely
poplllilated urban areas and create options for veterans facing expensive housing
markets.

S. 2416, the “Veterans Employment and Training Act of 2006,” aims to expand
licensure based lump-sum payments to areas of industry that are experiencing crit-
ical shortages of employees or that are deemed high growth industries, as deter-
mined by the Secretary of Labor.

The VFW has long called for the expansion of licensure and certification programs
to expedite the transition period from military to civilian employment for
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servicemembers. We have also supported expanding the GI Bill to make it more
flexible and adaptable to the real needs of today’s veterans. Despite this, we have
several concerns about this legislation.

We are wary that the definition of the industries this bill covers is overly broad;
and in some cases, it could lead to careers, which do not provide adequate skills to
sustain long-term goals. The Department of Labor’s definition currently includes
such broad industries as “hospitality” and “retail.” While rewarding careers can be
found within these industries, we believe the definition of which types of programs
are eligible needs careful monitoring, making it easier for veterans to find truly re-
warding careers in high-paying jobs.

Our second concern is oversight. With the expansion of the program, comes oppor-
tunity for “start-up” companies and businesses claiming to provide educational
training opportunities for veterans as a way to make easy profits. While the vast
majority of companies are sure to provide legitimate service, there will likely be op-
portunity for fraud and abuse. Congress must see to it that there is vigorous over-
sight built into the program to include significant evaluation and accreditation so
that unscrupulous companies cannot take advantage of veterans.

S. 2562, the “Veterans’ Compensation Cost-of-Living Adjustment Act of 2006,”
seeks to adjust compensation rates to reflect the rising cost of living. We appreciate
the Committee’s commitment to maintaining the integrity of the buying power of
the veterans’ compensation program by providing periodic cost-of-living increases
(COLAs). We fully support this goal. However, we note that this bill once again con-
tains a provision for rounding down any fraction of a dollar in the COLA calculation.
This works against the spirit of this bill.

Over time rounding down the dollar, when combined with other adjustments to
meet budgetary goals, has caused erosion in fractional compensation rates, espe-
cially for severely disabled veterans. This has lead to significant problems for Amer-
ica’s veterans. We think this is the underlying cause of some compensation policy
problems recognized by this Committee. Accordingly, we support this action to ad-
just the buying power of this program, which is of critical importance to America’s
veterans who have sacrificed life and limb for our country; but we urge you to re-
frain from this process of rounding down the last dollar. While we realize that re-
storing the compensation rates to linearity with the percentage of disability would
require a significant budgetary commitment, we urge you to at least begin the proc-
ess by enacting a “rounding up” provision this year. This would serve as a show of
good faith with America’s veterans.

S. 2659, the “Native American Veterans Cemetery Act of 2006,” would allow tribal
organizations to apply for grants to establish and maintain veterans’ cemeteries on
tribal lands. We fully support S. 2659. We believe that this is a logical extension
of the veterans’ cemetery grant program and will serve the needs of Native Amer-
ican veterans and their families that are not fully addressed by the National and
State veterans’ cemeteries.

S. 2694, the “Veterans’ Choice of Representation Act of 2006,” is generally con-
sistent with the proposals that the Veterans of Foreign Wars has opposed over
many years. It would provide for claimants the opportunity to be represented by for-
profit lawyers from the point of first filing a claim at a VBA regional office, instead
of from the point at which administrative remedies have been exhausted, the deci-
sion of the Board of Veterans’ Appeals (BVA). This is a radical departure from cur-
rent law.

The current administrative process, despite its shortcomings in execution, is de-
signed to be a non-adversarial process, with multiple opportunities for review, and
no restrictions on the submission of evidence. By design, it also offers the oppor-
tunity for self-representation, or representation by Veterans Service Organizations
(VSO) representatives at no cost to the claimant. This is the administrative process
of filing a claim, and many claims are granted at this level. If not granted, then
from the Notice of Disagreement to the BVA decision, many claims, which were ini-
tially denied, are reversed on reconsideration, or on account of submission of new
evidence. These claimants, if represented by lawyers under the provisions of this
bill, would pay a substantial amount of their benefits as a fee for services that ei-
ther would require only nominal effort, or would have been provided at no cost by
a VSO representative.

This would represent a windfall opportunity for lawyers to earn significant fees
with little effort. Moreover, since the fees may also be dependent on the accumu-
lated retroactive benefit, this bill provides incentive for lawyers to slow the adminis-
trative process as much as possible, both to wear down resistance to granting the
benefit, but also to maximize the past due amount of benefits payable. Since there
is no provision in this bill requiring lawyers to accept all clients, they are free to
pick those claimants who have claims that are most likely to prevail in the adminis-
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trative process. This allows lawyers to maximize the fees payable, while minimizing
their own efforts.

While the VFW supports veteran claimants, and the struggle that many face to
receive the benefits that they deserve as a result of their increasingly often-heroic
service, we believe that the interjection of lawyers into a system intended to serve
most claimants sympathetically and efficiently is misguided. It would inevitably re-
sult in even less timely service, and provide program administrators with a justifica-
tion to ratchet back still further in service and assistance.

Under current law, claimants have the opportunity for legal representation in the
adversarial court process following a denial at the BVA. VFW believes that this is
the logical point at which the assistance of a for-profit lawyer is appropriate and
necessary. The current system conserves the claimants’ resources should it be nec-
essary to hire an attorney at the appellate level. We have seen, even under the cur-
rent system, claimants left without either resources or representation, in the midst
of their appeal, when both run out on them.

The VFW still hopes that the VA leadership will address the very significant defi-
ciencies in claims processing in the regional offices, but our optimism wanes. VBA’s
claims backlog now exceeds 808,000 claims, and continues to grow, the very signifi-
cant errors in about 100,000 claims per year remain unaddressed, duty to assist is
often not honored, and appeals processing is grinding to a standstill in some offices.
Yet, VBA asserts that they are adequately staffed. If this is the growing “com-
plexity” that justifies for-profit representation at the regional office level, then law-
yers will provide relief for selected claimants, at significant additional cost to them,
but at substantial cost to the entire system, since attorneys will not tolerate this
treatment by the VBA. Unless VBA addresses their own problems instead of ignor-
ing them, any significant number of attorneys practicing at the regional office level
may bring this system to the point of collapse. The VBA system is simply not robust
enough to absorb the additional labor-intensive burden that effective for-profit rep-
resentation will impose. Introducing attorneys at the initial stages of claims proc-
essing might be the tipping point referenced by the Administrative Conference of
the United States, in testimony before the passage of the 1988 Veterans’ Judicial
Review Act, that any system that permits attorneys, will eventually require them.

The VFW is also concerned that provisions in S. 2694, which would apply to both
attorneys and veterans’ service organizations representatives (VSORs) would nega-
tively affect their ability to assist veterans. This provision, no doubt crafted to ad-
dress some of the objections raised by the VFW and other organizations, would au-
thorize the VA General Counsel (VAGC) to remove or sanction any veteran rep-
resentative who fails to respect the “non-adversarial nature of any proceeding . . .”
or presented “. . . frivolous claims, issues, or arguments to the Department . . .
or any other standard that the Secretary sees fit to establish by regulation. It seems
to us that these restrictions are both too vague and subjective, and are potentially
too vulnerable to abuse by a department seeking to restrict workload, to be in the
best interest of veterans.

We frequently hear the complaint from VBA leadership that veterans present
claims for too many conditions or that veterans should be restricted from reopening
claims when their disabilities become more severe. Our responsibility is to represent
the interests of America’s veterans. We do this in teamwork with the VBA. How-
ever, should the best interest of a veteran diverge from that of the VA, we do our
best within the law to assist the veteran. Furthermore, while we as VSORs work
toward fair and equitable decisions under the established statutes, policies, and reg-
ulations and recognize that the system must work accurately and efficiently for all
to benefit, an attorney can and should set about winning the maximum benefits for
his/her client. This would necessarily suggest the maximum use of every opportunity
to acquire or submit evidence, testify at a hearing, or dispute VA exams or other
evidence.

While we believe this is not disrespect for the “. . . non-adversarial nature of any
proceeding . . .” and it might increase the cost of representation to the veteran, it
will inevitably slow down VBA processing. Should VA seek to curtail this as “adver-
sarial” behavior when faced by the inevitable growing backlogs, there is no obvious
line at which veteran’s right to the claims process could be fairly limited. One need
only look at the history of claims processing before the Veterans’ Claims Assistance
Act of 2000 and the many claims denied as “not well grounded” to realize that the
balance between protecting veterans’ rights and addressing backlogs is a difficult
one. We believe that, in the effort to protect the non-adversarial process, veterans’
rights might be harmed, or taken away. The possibility of sanctions or removal
might tend to intimidate or discourage claims representatives, or if this bill were
to be enacted in full, attorneys. This would not be in the veteran’s best interest.

”»
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Regarding “frivolous” claims, we believe that prior to Congressional action, claims
from veterans claiming to be harmed by weed killers used in Vietnam, atomic tests,
secret mustard gas experiments on “volunteer” servicemen, and Gulf War illnesses
that defy diagnosis, might all meet some definition of “frivolous.” In at least one ex-
ample: Agent Orange, veterans who accepted VA’s guidance and did not file were
penalized as a result. While we realize that the Veterans’ Court has established a
very limited definition of frivolous claim, we see no legitimate need for this restric-
tion at the initial claim’s level. Certainly, any claim that is truly frivolous would
be as rare as to have negligible an affect on VBA’s workload; and the potential for
abuse by restricting legitimate claims would be too great to make this restriction
worthwhile. Certainly, an administration that tolerates 100,000+ seriously erro-
neous claims decisions every year should not be authorized to restrict the claims
themselves on the basis that they might be perceived to be frivolous.

It is for these reasons that we must oppose S. 2694.

Chairman CRAIG. Quentin, thank you.

I am going to have to recess the Committee for a few moments
while I run and vote, and then we will be back for the rest of the
testimony.

Mr. KINDERMAN. Thank you, Mr. Chairman.

Chairman CRAIG. And I will let you and the Judge work out your
differences.

[Laughter.]

Mr. KINDERMAN. Would you like us to do that while you are
gone, or should we wait?

Chairman CRAIG. Please.

[Laughter.]

Judge IVERS. I would like to have an opportunity to respond, Mr.
Chairman.

[Recess.]

Chairman CRAIG. The Committee will reconvene. Thank you,
gentlemen, for your patience, and the audience, for your patience.

Before I go to Mr. Stichman let me turn to Judge Ivers again.

Judge Ivers, you have been quoted, I think reasonably, for the
record and in a reasonably short period of time, I should give you
the opportunity to respond to your own words.

Judge IVERS. Thank you, Mr. Chairman. I first want to disavow
total ownership of those words, and point out that they were
quoted from a law review article by Judge Friendly in the Univer-
sity of Pennsylvania Law Review in 1975. So they are not totally
my words; however, they were part of my testimony. I think, in
fairness, we need to go back and look at what was being considered
at that time.

First of all, I was the General Counsel of the Veterans’ Adminis-
tration at that time. The Administration’s position was that we did
not need lawyers at the initial stages. I do not disagree with that
position at that time in that context. I still feel that was probably
the right position to take.

However, the other thing that was under consideration at that
time was a process whereby once a veteran completed the VA proc-
ess, he or she would go directly into the U.S. District Courts. That
was before Congress, in its wisdom, arrived at the compromise,
which became the U.S. Court of Appeals for Veterans Claims,
which I think was the right answer, if there was to be judicial re-
view. But at the time that testimony was given and that statement
was made and Judge Friendly was quoted, the object of the exer-
cise was to put veterans cases into the Federal Court system at the
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U.S. District Court level. That, for lack of a better term would have
turned them into a veritable brawl with different results coming
from different U.S. District Courts and the further need to filter
the results up through the Federal Circuits.

So, we were talking about a completely different process.

Chairman CRAIG. Thank you. I appreciate that.

Mr. KINDERMAN. Mr. Chairman, very briefly.

I did not hear Judge Ivers say anything about the nature of law-
yers changing from Judge Friendly’s characterization of someone
who will do everything within appropriate limits for their client,
which was the sole purpose of my quoting him.

Chairman CRAIG. Thank you.

Judge IVERS. May I, Mr. Chairman?

Chairman CRAIG. Very briefly.

[Laughter.]

Judge IVERS. I think that you have to take Judge Friendly’s com-
ments with a grain of salt and also look at this process that we are
engaged in now. The Veterans judicial review is an ongoing edu-
cational and maturing process. Attorneys are bound by ethical
rules. They are bound to follow the rules of the forum in which
they appear. If it is a non-adversarial forum, then the attorney is
obligated to honor that system.

The system can police itself in that respect by seeing that law-
yers toe the line and abide by the non-adversarial nature of the
proceedings below. Again, it does not become adversarial in the
strictest sense until you get into the court. I think there is some
merit to the argument that once you are denied a benefit, as far
as you are concerned as a veteran, it is adversarial, particularly if
you believe very strongly, as most veterans do, that they are enti-
tled to that benefit and they are being wrongfully denied.

Chairman CRraAIG. All right, gentlemen.

Mr. KINDERMAN. Just one more, please.

Chairman CRAIG. Alright. No more counterpoint. I gave you five
extra minutes in your opening statement.

Mr. KINDERMAN. Yes, sir.

I am not going to say a word about taking Judge Ivers’ testimony
with a grain of salt, but I do have here an article that I
downloaded from the Internet about an attorney who is doing very
well out of Nebraska, which perhaps means that this legislation is
not necessary. He represents many veterans, apparently, in his
county before the VA in Nebraska, from the very beginning of the
claim.

He does not charge an attorney fee, but he has a memorandum
of gift, instead of memorandum of fee. He is apparently very suc-
cessful at having veterans, after their claims are decided success-
fully at the regional office, tip him 20 percent of the retroactive
benefits.

I spoke to the VA General Counsel. They are going to look into
it. But I might say that it appears in this article, if it is true, the
Nebraska Supreme Court’s Counsel for Discipline investigated the
matter and says that there does not appear to be anything illegal
or unethical about the attorney receiving gifts freely given. So, I
would submit that for the record.
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Chairman CRAIG. I understand that. Doctors used to take chick-
ens and pieces of beef, also, for services rendered to their clients.
I think we have gone beyond that. Obviously, here is a gentleman
who, if true, has found a unique way to find compensation in a sys-
tem that denies it. The intent of the legislation is not to deny it.

Mr. KINDERMAN. I understand.

Chairman CRAIG. OK. Let us move on. I thank you both for your
testimony.

Richard Weidman, Director of Government Relations, Vietnam
Veterans of America, welcome to the Committee.

STATEMENT OF RICHARD WEIDMAN, DIRECTOR OF
GOVERNMENT RELATIONS, VIETNAM VETERANS OF AMERICA

Mr. WEIDMAN. Thank you very much, Mr. Chairman. On behalf
of John Rowan, our national president, I want to thank you and
your distinguished colleagues for the opportunity to present our
views here today.

Like my colleague from the VFW, I will take the less controver-
sial first if I may——

Chairman CRAIG. Alright.

Mr. WEIDMAN [continuing].—and then zero in on the attorney
representation. In regard to the COLA Bill, S. 2562, Vietnam Vet-
erans of America is very much in favor of it.

S. 2121, as someone who grew up in New York City, I can tell
you how much this legislation is needed. To not be able to purchase
a co-op, which was one of the main ways housing is organized in
the Greater New York City area is a tremendous detriment to our
veterans. The ability to exercise this important veterans benefit
should not be determined by where one lives in the country. And
now, there is discrimination against the 200,000 plus veterans who
live in the Greater New York City area, in that they cannot exer-
cise the opportunity to use a VA loan guaranteed by a co-op.

In regard to 2659, the Native American Veterans Cemetery Act,
we thank Senator Akaka and Senator Inouye for introducing that.
We are very much in favor of providing that opportunity to Native
Americans to establish their own resting place for their veterans in
the reserve territories. We would hope for a speedy passage and en-
actment of that bill.

In regard to S. 2416, VVA is very much in favor of that bill. And
while we continue to believe that we need to move toward a World
War II style GI Bill for the young men and women serving today,
there are many steps on the road to achieving that. But our goal
is clear, sir. We need a bill like that according to my father when
he returned from the South Pacific, from the China, Burma, India
theater.

In regard to S. 3363, the Amendment to Title 38, about acceler-
ated payments under the GI Bill, VVA strongly supports this legis-
lation. The safeguards are in place through the State-approving
agencies and the only codicil we would put 1s, we would encourage
you to have your staff look into the difficulties with the legislation
that was passed 2 years ago with the accelerated payments with
problems with the State-approving agencies moving ahead and ap-
proving courses of non-credit courses of study for veteran entre-
preneurs. They have become biased, if you will, in favor of those
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who award academic credit. That is not what our entrepreneurs
need. They need the skills in how to put together a business plan,
in how to put together a capital formation plan, and in how to actu-
ally move forward to create wealth and create jobs in this society.

In regard to S. 2694, the Veterans Choice of Representation Act
of 2006, we want to salute and thank you, Mr. Chairman, for intro-
ducing this legislation. Since Vietnam Veterans of America’s incep-
tion in 1978, when we were still called the Council of Vietnam Vet-
erans, we have favored attorney representation and judicial review.

We believe that this is a right that is now, as you pointed out
earlier so eloquently, accorded to enemy combatants. It has always
been accorded to illegal aliens. It has been accorded to virtually
every sector of society. How ironic it is that the very people who
pledge life and limb in defense of the Constitution of the United
States should be denied one of the basic rights under the Constitu-
tion, which is access to the courts under our balance of power in
our unique, democratic republic.

There are many distinguished colleagues in the other veterans
organizations, as you are keenly aware, that oppose this. We re-
spect them enormously. We would draw your attention and that of
your distinguished colleagues not just to the VFW’s statement, but
that of the Disabled American Veterans, which is extremely well
put together. We disagree with it strenuously, but it is extremely
well done, and we hope that it will be carefully considered by you
and all of your colleagues, as well as by your staff.

There is one thing I would like to correct in the record. We said
$10 originally, it was, of course, $5, and then raised to $10 very
soon afterwards, in terms of what was allowed. Of course, none is
allowed today.

The cries that this will destroy the non-adversarial system of vet-
erans benefits were exactly the same cries that we heard in 1986
to 1988, during the period where we moved toward, at least limited
judicial review. Virtually everyone was saying at that time, includ-
ing VA, that it would destroy the veterans benefits system as we
know it. It has not. The veterans benefits system lives on. The
problems with the veterans benefits system really have much more
to do with proper training and proper accountability within that
system, particularly of managers and supervisors and proper train-
ing with competency—and I stress that if I may, sir—competency-
based testing for everyone involved in the system, including adju-
dicators.

In regard to involving attorneys, the standards that you talked
about in terms of professional standards, we believe that attorneys
can help ensure that this complicated process is processed correctly
and thoroughly from the outset. Otherwise, they are subject to dis-
cipline by their local bar association.

They are going to have to equip themselves just as they would
have to in any other subset and law specialty in order to be able
to provide adequate representation to their clients under this area
of specialized law.

This would also have the effect of facilitating more successful ad-
ministrative appeals because the claims would be better prepared
from the outset. I draw your attention, if I may, sir, to the IG’s re-
port of May 2005, in regard to disparities in claims and awards
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given. One of the key findings of that, which was, unfortunately,
all too much overlooked, is that you had a 68 percent better chance
of your claim being successful if, in fact, you had a Veterans Serv-
ice Organization representative. Why is that? Because it was better
prepared than by the VA people, because many of our folks are bet-
ter prepared.

Those who say that this is not an adversarial system at present
have never been through this system. We always recommend that
you get a Veterans Service Representative now, or a Veterans Serv-
ice Officer, if you will, in some organizations, because you need
someone who knows what he or she is doing in terms of preparing
your claim and properly representing it.

When veterans do not understand and/or often it is the veteran
and the spouse who approach us, we explain it by saying it is like
this, it is like having an attorney represent you within this closed
system. Only a fool represents him or herself before the court.
Opening it up to attorneys on the outside, we believe, will only
make it a more fair system and one that is more professional over-
all.

As I mentioned before, I am going to touch on again, it is an ad-
versarial system, not intentionally so. Because of, as I mentioned,
lack of accountability, lack of proper training—and the reason why
they are overwhelmed is that there is not a focus on doing it right
the first time. Hopefully, with having attorneys involved, more
competent—and VA will respond with having adjudicators better
prepared.

The opponents who say that allowing veterans freedom of choice,
that only those veterans with financial means—that does not re-
strict people who are seeking benefits before the Social Security
Administration. As you know, almost all of those folks who gen-
erally have nothing, because they have not been able to work in
several years, are represented on a contingent basis.

The overriding concern for VVA, as well as any other group that
cares about the rights of veterans, is, of course, that the veterans
get the most effective representation possible. If a veteran wants
to hire an attorney as his or her representative at the VA regional
office, is there a legitimate basis to deny this right to do so? Our
position is that we cannot imagine this patronization and regarding
VA as—I hesitate to use this term, but others have used this
term—as the last plantation. That somehow, some way, we lose our
native intelligence when we enlist in the Armed Forces or serve our
country and take that step forward.

In addition to losing the right to hire an attorney, that somehow,
from that point on, we are not competent. That the young people
who are coming out of the military today who, last month, had, at
their control in many instances, in some military specialties, more
firepower and more awesome firepower than ever unleashed in the
history of mankind suddenly, suddenly, as soon as they become vet-
erans, are not capable of making an informed and intelligent deci-
sion about whether to hire an attorney and, if so, what attorney to
choose. That simply flies in the face of what we believe is a proper
attitude toward veterans.

The fair fees, as provided for:
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Chairman CRrRAIG. Can I ask you to observe that red light, and
wrap it up as quickly as you can.

Mr. WEIDMAN. I am sorry. I am over.

The fair fees, we are somewhat concerned about the VA—if peo-
ple succeed too much in claims, that there be an appeals procedure
that really works. And we ask that you exercise diligent oversight
in that regard. I have talked with your staff about this issue, and
they have convinced me that the oversight and appeals process is
adequate and I have gone back and talked to our leadership on this
issue.

We are very much in favor of this legislation and once again sa-
lute you and thank you and urge speedy enactment of this legisla-
tion as written. Mr. Chairman, thank you very much.

[The prepared statement of Mr. Weidman follows:]

PREPARED STATEMENT OF RICHARD WEIDMAN, DIRECTOR, GOVERNMENT RELATIONS,
VIETNAM VETERANS OF AMERICA

Chairman Craig and distinguished Members of the Senate Veterans’ Affairs Com-
mittee, on behalf of Vietnam Veterans of America (VVA) and our National President
John P. Rowan, I thank you for the opportunity to appear here today to offer our
views on these important pieces of legislation. While I will comment on each of the
bills being considered today, I will devote most of my time to the question of attor-
ney representation, as it is perhaps the thorniest question the Committee is consid-
ering today.

S. 2694, VETERANS’ CHOICE OF REPRESENTATION ACT OF 2006

American veterans essentially cannot obtain legal representation because of the
current fee limitation in effect until after their case has gone past the Board of Vet-
erans’ Appeals. Legal counsel at the Court of Appeals for Veterans Claims (CAVC)
is allowed to present no new evidence. Allowing veterans legal counsel at the initi-
ation of their claim would give that claim a legal continuity. Legal counsel is the
right of all Americans, except veterans. This is an injustice that must be redressed.
VVA thanks you for bringing this issue to the fore, and starting the process that
we hope will at long last be successful.

As you are aware, legislation of this nature is not unheard of, and in fact there
have been several attempts over the past 20 years to pass similar bills. None of
these previous attempts have been even remotely successful because of the vehe-
ment opposition of the Department of Veterans Affairs under several Presidents,
and the opposition of some of our distinguished colleagues in other major veterans
service organizations (VSOs). The VA bureaucracy itself has opposed opening the
process to any form of meaningful reform. Today, however, Congress appears to be
ready to move to fix the broken, backlogged VA claims adjudication process. Signifi-
cantly, unlike in previous efforts, the bipartisan leadership of both the Senate and
House Veterans’ Affairs Committees appear to be the primary impetus behind the
current legislation. For this reason, there is a very strong possibility that the cur-
rent prohibition against veterans hiring attorneys before the VA will be repealed
during the 109th Congress.

From our inception in 1978, VVA has been the foremost champion among the
major VSOs of allowing veterans the right to choose to retain attorney representa-
tion in their claims for VA benefits, and of achieving full judicial review of all Com-
pensation & Pension decisions of the VA. In 1988, VVA secured a partial victory
in this effort with passage of the Veterans Judicial Review Act (VRJA), which
among other provisions provided for attorney representation of veterans before the
United States Court of Appeals for Veterans Claims (Veterans Court), and limited
attorney representation in Veterans Court cases that were returned to the VA for
re-adjudication. Under the proposed legislation, veterans would be allowed to retain
an attorney to represent them before the VA regional offices (VAROs)—at the stage
where their case has not yet been fully adjudicated or denied, and before an appeal
to the VA’s Board of Veterans’ Appeals (BVA) is required.

Historical Background

The current restriction on attorney representation has its origin in the Civil War
(1861-1865). At that time, Congress limited the fee charged by an attorney or
“claims agent” to $10 for assisting a veteran to complete and submit a claim to the
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Pension Bureau for a war pension. This statute was passed to protect veterans from
unscrupulous lawyers and claims agents whose aim was to steal the veterans’ pen-
sions. In 1865 there was no regulation of law practice by government or licensing
of attorneys by bar associations. Anyone could hold himself out as an attorney or
claims agent and, for a fee, assist a veteran claim a pension. Nonetheless, in 1865
the value of $10 was many times greater than today, and at that time this amount
was a fair fee and reasonable incentive for attorneys to assist veterans.

The statutory bar prohibiting a veteran from hiring an attorney evolved from this
1865 legislation because the $10 limit was never raised in the 123 years since then.
With time, the $10 payment became meaningless. In the modern era, unless the at-
torney represented a veteran pro bono, the veteran could not legally hire an attor-
ney for representation services before the VA. An attorney accepting a fee from a
veteran greater than the authorized $10 would be committing a felony, and was sub-
ject to a fine and/or imprisonment. Over time, the primary proponents for not rais-
ing the $10 fee limit were the major VSOs, with the VA as their ally, the sole pur-
pose of which was to prevent veterans from hiring attorneys.

With passage of the VJRA in 1988, which VVA vigorously supported, the first
major change in 123 years loosened the prohibition against the veterans’ right to
hire an attorney. The VJRA created the Veterans Court, giving veterans the right
for the first time to appeal an adverse BVA decision to a Federal court of review.
And, with the right to judicial review, Congress also allowed veterans the limited
right to hire an attorney to represent them in the Veterans Court, as well as before
the VA in cases the Veterans Court returned for re-adjudication. While an impor-
tant step, the VJRA left in place the prohibition against veterans hiring an attorney
for representation before the VARO and the BVA. Thus, although some veterans are
currently free to hire an attorney in limited circumstances (i.e., where the case has
first been through the entire VARO and BVA appeals process), most veterans re-
main prohibited from hiring an attorney.

Because of their training in the law, attorneys generally can ensure that com-
plicated claims are processed correctly and thoroughly from the outset. Having at-
torneys involved at the initial claims processing would help to ensure that the evi-
dence is fully developed “up front,” and that the VA is satisfying its legal duty to
assist and complying with its own laws, regulations, and procedures. Also, attorneys
are more likely to interpret, understand and apply new case law to veterans’ claims.
Just as important, attorneys also are well equipped to identify frivolous or non-meri-
torious issues, and would more likely ensure that these have been eliminated from
a veteran’s application for benefits. Attorneys are ethically bound to do so. Bringing
a claim with little chance of success, only to be locked into a years-long battle with
the VA does not serve the interests of the veteran.

If attorneys were allowed to represent veterans before the VARO, this also would
have the effect of facilitating more successful administrative appeals before it would
become necessary to appeal such cases to the BVA or the Veterans Court. For exam-
ple, attorney participation in the claims adjudication process would “raise the bar”
on the part of VA adjudicators. Adjudicators would have to perform at higher levels
of competency at the early stages of the process and would have to work a lot harder
to justify denials of meritorious claims. Also, on average, an attorney would have
a smaller caseload than most VSO service representatives. Therefore, the case of a
claimant retaining an attorney to represent him or her during the entire claims
process would likely receive significant individual attention, which would also free
VSO service representatives to spend more time on their own veteran clients. All
these effects will cause a reduction in the number of BVA and Veterans Court ap-
peals and remands, leading in turn to a decrease in the backlog of claims. This out-
come would be of great benefit to all veterans.

The Rehashed Arguments Against Allowing Veterans the Right to Choose Their Rep-
resentative Have Long Been Discredited

The same arguments used to resist passage of the VJRA of 1988 are being as-
serted again to resist passage of the Veterans’ Choice of Representation Act of 2006.
Primarily, the rationale articulated by the major VSOs and the VA for their vehe-
ment support for perpetuating the bar to veterans choosing attorney representation
is paternalistic, i.e., they argue that the veterans benefits system is non-adversarial
and pro-claimant, and as such veterans and their benefits must be “protected” from
unscrupulous attorneys. Putting aside the merits of the argument that the VA bene-
fits system is non-adversarial, the view that veterans need to be “protected” from
attorneys simply has no basis in fact, and discriminates against veterans in com-
parison to the unfettered right of all other socioeconomic groups in our Nation to
hire an attorney. There is no evidence that veterans have been abused by their at-
torneys (by charging exorbitant fees, for example) upon their being provided rep-
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resentation services before the Veterans Court and then on remand from the Court
to the BVA.

Also cited by the VA and some others as to why attorney representation of vet-
erans is harmful and should not be allowed is that, by introducing attorneys into
the mix during the initial claims process, VA adjudicators will be forced to take a
more adversarial position when adjudicating claims. However, many veterans’ advo-
cates would argue that the VA adjudication process is already adversarial. Virtually
any veteran who has been through this process will tell you that.

The fact that this process is adversarial not necessarily because of the animus of
VA adjudicators, but because of their heavy workload and the massive backlog of
cases. It is far faster and easier for a VA adjudicator to deny a claim and let the
next level decisionmaker fix any errors than it is to fully review the record, develop
the evidence and make a thoroughly reasoned decision. With the assistance of an
attorney at the start of a claim, the adjudicator’s task can be streamlined to review-
ing the evidence, developing the evidence as specified by the attorney, considering
the attorney’s legal and factual arguments and analysis, and rendering a decision.
If the attorney fully develops the evidence as much as possible and writes a coher-
ent argument, a favorable claims decision is essentially written for the adjudicator.
l\{llorelover, the adjudicator will have to work harder to find a justifiable basis to deny
the claim.

Another discredited “doomsday” argument is that allowing attorneys to represent
veterans at the VARO level will result in undue competition with service represent-
atives, perhaps even causing smaller VSOs to be driven out of the business of rep-
resenting veterans. Such an outcome is highly unlikely. Allowing veterans the right
to choose attorney representation will not diminish the critically important role of
VA accredited VSO service representatives. As demonstrated by VVA’s historical
support for judicial review and the right to attorney representation, as well as its
use of its own attorneys to represent veterans before the BVA and the Veterans
Court, VVA has always viewed the roles of accredited service representatives and
attorneys as complementary. Both groups train and learn from each other, and co-
operate in the representation of VVA’s veteran clients. The strength of accredited
service representatives is in their front-line work in the field, developing claims and
succeeding at the regional office level in most routine cases. The further up the ap-
peal process a case must go, the more likely it presents complicated legal or factual
issues, and is not routine. In such cases, especially at the appellate levels, the role
of attorneys can be critical to providing veterans with quality representation.

Moreover, there will never be enough attorneys representing veterans to assist
them all. Nor would attorneys have any incentive to take all veterans as clients.
Because attorneys will be paid, economic considerations will determine the number
of veterans who will choose legal representation. For the same reason, no small
VSOs will be put out of the business of representing veterans because of attorneys.
Only a small percentage of veteran’s benefits claims involve amounts of past-due
compensation sufficient to create incentives for attorney representation. Because the
vast majority of cases do not involve large awards of past-due benefits, the vast ma-
jority of veterans will continue to have their cases represented by accredited VSO
service representatives.

Yet another argument used in the past to resist attorney representation is that
many attorneys have little or no training in VA laws, regulations and adjudication
policies, which would result in inadequate representation or even legal malpractice.
This is a “red herring” because, since the VJRA was enacted in 1988, there already
have been a number of attorneys throughout the country practicing in this area of
the law. It is true that more attorneys new to this practice will become involved
if the current bar to attorney representation is repealed. However, ethical and other
professional responsibility rules require attorneys to be competent to adequately
represent their clients. Attorneys without direct experience with VA benefits laws
and procedures should be at least familiar with how to obtain the information and
learn what is necessary to provide adequate representation to veterans. This is not
a new concept for attorneys. It is the method attorneys use with respect to every
area of law in which they might practice.

Lastly, opponents of allowing veterans’ freedom of choice also argue that only
those veterans with financial means will be able to afford attorney representation.
In other words, they argue that poorer veterans will be unable to afford attorneys
and thus will be disadvantaged in terms of the quality of their representation, caus-
ing disparate classes of benefits claimants. It is highly unlikely, however, that some
veterans will be denied the benefit of attorney representation based solely on their
inability to pay the attorney’s fee. Virtually no veteran will be required to pay an
attorney in advance for representation. The vast majority of veterans’ cases handled
by attorneys will be done on a contingent basis (no fee unless an award of past-due
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compensation is won), which is the case with the limited attorney represented cases
that occur today. This means that the merits of the veteran’s case will most likely
determine his or her access to an attorney, not the veteran’s financial standing.

The overriding concern for VVA, as well as any other individual or group that
cares about the rights of veterans, is that veterans get the most effective representa-
tion possible. If a veteran wants to hire an attorney as his or her representative
at the VARO, is there a legitimate basis to deny them the right to do so? The posi-
tion of VVA since its founding has been that no such basis exists. There should be
no wavering from this same answer today.

THE CHANGES PROPOSED IN THE NEW LEGISLATION

Current law setting forth the limited circumstances and requirements for attorney
representation for payment in veterans benefits claims is found at 38 U.S.C.
§5904(c) (2000). There currently are three basic requirements. First and foremost,
there must be a final adverse BVA decision with respect to the claim.! (This first
requirement means that a veteran with a case in a position to finally hire a lawyer
has gone through the entire VA claims adjudication and appeals process without the
right to have hired one. On average, this process takes three to five years to com-
plete.) Second, the veteran must hire the attorney within 1 year of the date of the
BVA decision. Third, compensation can be paid to the attorney only for services ren-
dered after the date of the final BVA decision in the claim that was the subject of
the BVA’s decision to deny benefits. See §5904(c)(1).

The BVA has promulgated regulations requiring the attorney to file a copy of any
attorney-fee agreement with a veteran with the VARO and BVA. When a fee be-
comes payable, the VARO first reviews the agreement to determine that all the re-
quirements for payment of a fee have been met. Later, the BVA has the authority
to entertain any allegation that the fee charged by the attorney is excessive or un-
reasonable. If so, the BVA may order a reduction in the fee called for in the agree-
ment. See id. at §5904(c)(2). The BVA’s regulations provide that an attorney fee of
20 percent or less is presumed to be reasonable.

In addition, the attorney can choose to have the VARO withhold his or her fee
and be paid directly by VA. If this payment procedure is used, the attorney-fee
amount cannot exceed 20 percent of the amount of past-due benefits paid to the vet-
eran on the basis of the claim. See id. at §5904(d)(1).

In the proposed Veterans’ Choice of Representation Act of 2006, the requirement
that there be a final adverse BVA decision before the veteran may retain an attor-
ney is eliminated in favor of allowing this at the point the veteran a claim for bene-
fits before the VARO. All of the current provisions providing for VA oversight of the
attorney-fee agreement with the veteran would be kept in place; that is, the require-
ments that the attorney-fee agreement be submitted to the VA and that the fee
must not be excessive or unreasonable continue as before. The essential effect of the
change is to allow veterans to hire an attorney while their claims are still in the
early stages of adjudication at the VARO level of the claims process.

THE VETERANS’ RIGHT TO CHOOSE

By virtue of the title of the legislation itself—Veterans’ Choice of Representation
Act of 2006—the problem it seeks to redress is readily apparent. Unless the veteran
decides to be his or her own representative, or is able to find a volunteer attorney,
by law the only choice of representation currently available is a service representa-
tive from a VSO. Recently, a World War II veteran and long-time attorney rep-
resenting other veterans as a volunteer has described the notion that veterans are
not capable of competently deciding who will represent them in a VA matter as
“flabbergasting.” 2

Although veterans are considered mature and responsible enough to choose to
serve their country, they are seen as lacking such capabilities with respect to choos-
ing legal representation. This limitation, and the patronizing reasoning behind it,
sets veterans off from every other discrete group of the American population. No
other group—including illegal aliens and felons in penal institutions—is barred from
making a free choice about who will be their legal representative in matters per-
sonal to them that may be pending before the government.

1A BVA decision remanding a claim (to the VARO for further development of the record, and,
or, re-adjudication) is not “final.” A BVA decision awarding benefits without denying any 1is not
“adverse.” Neither is a decision appealable to the Veterans Court, nor one about which an attor-
ney may be retained by the veteran.

2See “Who Can Fight for the Soldiers?—Veterans Need the Right to Hire a Lawyer” by John
C. McKay, The Washington Post, Opinion Section (Sunday, January 22, 2006).
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If any group has earned the right to choose whether or not to hire an attorney,
it is our Nation’s veterans. There simply is no justification for refusing veterans this
basic right that is taken for granted by every other segment in our society.

Aside from the basic moral imperative of allowing veterans the choice to freely
pick their representation, there are other very practical reasons veterans would de-
sire this right. Primarily, the VA benefits system is rife with problems about which
attorneys possess special skills to address. Even though intended to be “non-adver-
sarial,” the VA benefits system is nonetheless inherently complicated. There are nu-
merous claim forms, confusing terminology, multiple deadlines for the submission
of evidence and arguments, unpublished rules, numerous sources of military and
medical records vital to a successful claim, and legal requirements that even VA ad-
judicators do not easily understand. Because of the complex nature of the veterans
benefits system, and the lack of qualified VA adjudicators, there is a tremendous
backlog of claims awaiting adjudication by VA. Because VA decision-making is so
poor, adding to the backlog of cases are hundreds of cases each month returned to
the VAROs from the BVA and the Veterans Court to correct errors. A veteran typi-
cally can be stuck in the VA claims process for years. In the present system, how-
ever, a lawyer cannot become involved in the case until it is too late, i.e., after the
initial evidence development and adjudication has already occurred.

Vietnam Veterans of America strongly and unreservedly supports S. 2694 by con-
vention resolution VB-14-95 “Attorney Representation at VA” (copy attached). We
urge its endorsement by this Committee and passage by both houses of Congress.
Our hope is that once this milestone is achieved we can move quickly to real judicial
review by the Federal courts.

S. 2562, VETERANS’ COLA ADJUSTMENT ACT OF 2006

S. 2562 would increase the current levels of disability compensation, additional
compensation for dependents, the VA clothing allowance, and the various rates of
Dependency and Indemnity Compensation (DIC) for disabled veterans and their
families. The percentage increase would be equivalent to the percentage of the cost-
of-living adjustment (COLA) for Social Security beneficiaries, and would become ef-
fective as of December 1, 2006. These COLA increases are absolutely necessary to
prevent veterans and their dependents from falling through inflationary cracks.

VVA would also seek language in this legislation to include COLA increases for
children receiving $250 DIC compensation. DIC payments are not affected by COLA
increases.

S. 2121, VETERANS HOUSING FAIRNESS ACT

S. 2121 is a worthy piece of legislation. In some areas of the country, co-ops—the
two-syllable colloquialism for cooperative housing corporations—have been off-limits
to veterans seeking to secure a VA-guaranteed loan to purchase residential coopera-
tive apartment units. Mr. Schumer’s sensible bill would remedy this, providing thou-
sands of veterans residing in urban areas with a housing option currently closed to
them.

VVA endorses S. 2121.

S. 2659, NATIVE AMERICAN VETERANS CEMETERY ACT OF 2006

American Indians have served in every war fought by the United States of Amer-
ica. During World War I approximately 12,000 served with the American Expedi-
tionary Force and many distinguished themselves in the fighting in France. In
World War II, more than 44,000 fought against the Axis forces in both European
and Pacific theaters. These Americans compiled a distinguished record of courage
and sacrifice. More than 42,000 American Indians fought in Vietnam. American In-
dian contributions in United States military combat continued in the 1980s and
1990s as they saw duty in Grenada, Panama, Somalia, and the Persian Gulf.

Native Americans continue to play a major role in the armed services with nearly
11,000 on active duty today.

VVA believe it is time that Native American veterans who served our country so
honorably are allowed to pursue a decent, dignified resting place on their tribal
lands and fully supports S. 2659.

S. 2416, VETERANS EMPLOYMENT AND TRAINING ACT OF 2006

The GI Bill is marketed toward youth. It is portrayed through mass advertising
in such a skewed light that there is a common albeit mistaken, perception among
the general public that the GI Bill will send a veteran through 4 years of college.
The reality is far different. Today’s GI Bill will pay on average a little more than
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one-fourth the amount of 4 years expenses at a state university at in-state costs.
Long gone are the days of former infantrymen walking the halls of Yale and Stan-
ford. The fact that qualified veterans are by and large excluded, due to their eco-
nomic stations in life, from the top, prestigious institutions that churn out tomor-
row’s leaders, is not only detrimental to veterans, but is a real blow to this Nation.

VVA believes that the time has come for a serious overhaul of the existing Mont-
gomery GI Bill. A truly substantial GI Bill, one modeled on that accorded to World
War II veterans that transformed America, built the middle class, and was an es-
sential ingredient in building the greatest sustained economic engine in the history
of the world, is what is needed today. Additionally, we need to restore the appren-
ticeship and explicitly directed vocational emphasis in the GI Bill to meet the needs
of many of our newest veterans. This is one benefit that will, in turn, benefit this
Nation for generations to come, returning many times over the investment in dollars
to the Treasury, as well as greatly aiding in growing our Gross Domestic Product.

S. 3363—VVA supports this amendment to Chapter 35 Subtitle IV of 38 U.S.
Code that would extend an accelerated education payment program to dependents
and survivors under the Montgomery GI bill. This benefit is extremely useful in
non-degree education/training programs that will directly lead to meaningful em-
ployment.

Mr. Chairman, again all of us at VVA thank you for this opportunity to present
our views on these improvements in vital veterans benefit.

ATTORNEY REPRESENTATION AT THE VA
(VB-14-95)
Issue:
American veterans are unable to pay for legal services until after their case has
gone past the Board of Veterans’ Appeals.

Background:

Legal counsel at the Court of Veterans Appeals for Claims for Claims is allowed
to present no new evidence. Allowing veterans legal counsel at the initiation of their
claim would give that claim a legal continuity. Legal counsel is the right of all
Americans, except veterans.

Resolved, That:

Vietnam Veterans of America actively seeks and supports legislation allowing vet-
erans to access legal counsel at any point in their claim.

Financial Impact Statement: In accordance with motion 8 passed at VVA January
2002 National Board of Directors meeting which charges this Committee with the
reviewing its relevant Resolutions and determining an expenditure estimate re-
quired to implement the Resolution, presented for consideration at the 2005 Na-
tional Convention; this Committee submits that implementation of the foregoing
Resolution shall be at no cost to National.

Chairman CRAIG. Richard, thank you very much.
Now let us turn to Bart Stichman, Co-Director of National Vet-

erans Legal Services Program.
Bart, welcome before the Committee.

STATEMENT OF BARTON F. STICHMAN, CO-DIRECTOR,
NATIONAL VETERANS LEGAL SERVICES PROGRAM

Mr. SticHMAN. Thank you, Mr. Chairman, for the opportunity to
testify. I would like to focus my remarks this morning on S. 2694.

A major part of the mission of the National Veterans Legal Serv-
ices Program since we were formed in 1980 has been training law-
yers and non-lawyer representatives in veterans law. We have
trained, over the last 26 years, thousands of lawyers and non-attor-
ney representatives in veterans law. And that helps inform my
written testimony and oral testimony today.

I ask that the written testimony be made part of the record. I
would like to highlight——

Chairman CRAIG. Without objection, it will be. Thank you.
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Mr. STICHMAN [continuing].—I would like to highlight two points
in that testimony. First, the Veterans Service Officer network is
greatly overburdened today with a staggering caseload.

As you know, over the last 5 years, the number of claims has in-
creased by 36 percent. The VA expects over 900,000 new claims
this year. In a recent National Law Journal article, it reported that
the cases of 18,000 VA claimants pending before the VA regional
office in St. Petersburg were being handled by 14 service officers
employed by a major national Veterans Service Organization. At
the Los Angeles VA regional office, the cases of 9,000 VA claimants
pending before that office were being handled by 9 service officers
employed by that same organization.

This amounts to over 1,000 pending claims for each service offi-
cer. No service officer, no matter how well trained, can devote a lot
of time to an individual disabled veteran’s case when he or she has
to handle more than 1,000 clients at the same time.

Enactment of S. 2694 will have the important positive effect of
increasing the pool of advocates available to represent the increas-
ing number of disabled veterans who are seeking VA benefits. This,
in turn, will lighten the overwhelming caseload borne by the serv-
ice officers. It will be a win-win situation for veterans, the service
officers, and attorneys.

The second point I would like to emphasize in my testimony has
to do with the arguments against allowing attorneys into the sys-
tem that have been made this morning: that it will make the sys-
tem more adversarial. I have a sense of deja vu. I have heard these
same arguments in 1988 when Congress was debating whether to
authorize judicial review of VA decision-making. The arguments
have not changed. The people who are being quoted are the same
people, Chief Judge Rehnquist from a 1985 decision, judges who
spoke in 1988, but that is 18 years ago. What has happened in the
last 18 years?

When Congress enacted the Veterans’ Judicial Review Act, they
actually allowed attorneys into the VA system to be hired by vet-
erans in a limited sense. When there is a denial by the Board of
Veterans’ Appeals, Congress allowed, beginning in 1988, veterans
to hire lawyers to reopen their claim at the regional office or to rep-
resent them for a fee on remand from a court proceeding.

The Board of Veterans’ Appeals denies about 10,000 claims each
year. Since 1988, 180,000 claims have been denied by the BVA and
an opportunity to hire a lawyer has existed. Some of the veterans
in these 180,000 cases have given up. Some of the veterans have
used Veteran Service Officers to reopen a claim, or represent them
on remand from court. And some have hired attorneys. So, we have
had 18 years of experience with lawyers to some degree in the VA
system. As a former Senator said, where is the beef? Where is the
evidence that lawyers have caused the VA system to be more ad-
versarial?

The VA and the others who have testified against your bill have
not cited any evidence. I know of no evidence. The sky has not fall-
en, to my knowledge, because some lawyers have been involved in
the VA system. If you want to know the impact of attorneys on the
system, ask the clients of those attorneys how they felt when they
were represented and whether they were helped, and whether it
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was worth the money to have paid the attorney to, hopefully, win
the case. That is the type of record that would need to be made and
is not being made to show that the system would be made worse
by the introduction of attorneys.
. I would be pleased to answer any questions the Committee may
ave.
[The prepared statement of Mr. Stichman follows:]

PREPARED STATEMENT OF BARTON F. STICHMAN, CO-DIRECTOR, NATIONAL VETERANS
SERVICES PROGRAM

Mr. Chairman and Members of the Committee:

I am pleased to be here today to present the views of the National Veterans Legal
Services Program (NVLSP) on S. 2694, the “Veterans’ Choice of Representation Act
of 2006.” NVLSP is a veterans service organization with a unique perspective on the
merits of this legislation. Since NVLSP was established in 1980, we have trained
thousands of veterans service officers and lawyers in veterans benefits law. We have
also written educational publications that have been distributed to thousands of vet-
erans advocates to assist them in their representation of VA claimants. This experi-
ence has helped us in formulating our position.

NVLSP strongly supports enactment of S. 2694. As I discuss in more detail below,
we support S. 2694 for many of the reasons that Senators Craig and Graham identi-
fied when they introduced this legislation.

THE MAJOR REASONS THAT S. 2694 SHOULD BE ENACTED

1. Freedom of Choice. In his press release of May 4, 2006, Senator Craig answered
yes to the following question: “If American soldiers are mature and responsible
enough to choose to risk their lives for their country, shouldn’t they be considered
competent to hire a lawyer?” NVLSP agrees entirely. Veterans deserve the right to
choose to hire an attorney to represent them on a claim for VA benefits. It makes
no rational sense to deny them this right when the right to choose to hire an attor-
ney is enjoyed by criminal defendants, claimants for other Federal Government ben-
efits including social security, and non-citizens opposing Federal Government efforts
to deport them. As one observer aptly put it, the current, 144-year-old statutory bar
to hiring an attorney to help a disabled veteran on a VA claim is a “museum piece”
that deserves to be repealed.

2. The Overburdened Veterans Advocacy Network. Another major reason that
NVLSP supports S. 2694 is that the current network of veterans advocates available
to our Nation’s disabled veterans is greatly overburdened. As I explain in more de-
tail below, the time that veterans service officers can devote to an individual dis-
abled veteran’s case is greatly limited by the daunting caseload they must carry. Al-
lowing disabled veterans to hire attorneys will help alleviate this burden and pro-
mote justice.

The number of disabled veterans who need representation on their claims before
the VA is staggering, and it is increasing over time. Thomas J. Pamperin, Assistant
Director of the VA’s Compensation and Pension Service, recently quantified for
NVLSP the upsurge in VA claims. He stated:

As reported in the President’s budget submission for fiscal year 2007, disability
claims from returning war veterans, as well as from veterans of earlier periods,
have increased 36 percent between 2000 and 2005. VA projects that disability claims
in 2006 will increase to an estimated 811,947, an increase of 23,649, based on the
increasing claim rate. We project an additional 98,178 more claims as a result of
specific legislation contained in VA’s appropriation for 2006 mandating personal
contact with veterans in six states (the “outreach effort”). Thus, we anticipate a
total of 910,126 disability claims in 2006 compared to actual receipt in 2005 of
788,298, an increase of 121,828 claims . . . Furthermore, VA is currently working
on initiatives to conduct outreach to potential non-service-connected, pension-eligible
wartime veterans and survivors.

A recent article in the National Law Journal (a copy of which is attached hereto)
gives a glimpse of the heavy load that is being carried by our Nation’s veterans
service officers. The National Law Journal reports that as of 2003, the cases of
18,000 VA claimants pending before the VA regional office in St. Petersburg were
being handled by 14 service officers employed by a major national veterans service
organization. The cases of 9,000 VA claimants pending before the VA regional office
in Los Angeles were being handled by nine service officers employed by the same
organization.
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This amounts to over 1,000 pending claims for each service officer. No service offi-
cer—no matter how well-trained—can devote a lot of time to an individual disabled
veteran’s case when he or she has to handle 1,000 or more clients at the same time.

Enactment of S. 2694 will have the important positive effect of increasing the pool
of advocates available to represent the increasing number of disabled veterans who
are seeking VA benefits. This, in turn, will help lighten the overwhelming caseload
borne by many service officers. Most disabled veterans will undoubtedly choose to
continue to be represented by a service officer who by law provides this service at
no cost. But disabled veterans who are represented by a service officer will be bene-
fited because the service officer will have more time to devote to their case.

3. Improving Veterans’ Access to the VA and Expediting Just Outcomes. In Senator
Craig’s May 6th press release, he quoted Senator Graham as stating that “[t]his
overdue change will significantly improve veterans’ access to the VA and expedite
just outcomes.” Senator Graham went on to state that “[iln today’s complicated
world, legal assistance in navigating the system is more timely than ever.” NVLSP
strongly agrees with this assessment.

In the first place, NVLSP can vouch for the fact that the Federal veterans benefits
system has always been highly complex. To assist service officers and attorneys in
representing veterans in this system, NVLSP has written the Veterans Benefits
Manual (“VBM”), which has been published since 1999. The fact that the VBM is
over 1,700 pages long reflects the complexity of the system. I should note that be-
cause important changes in veterans benefits law take place every year, a new edi-
tion of the VBM is published annually.

NVLSP also agrees with Senator Graham that enactment of S. 2694 would expe-
dite just outcomes in this complex system. For example, in 11,833 of the 15,823 ap-
peals (or 74.8 percent) that the U.S. Court of Appeals of Veterans Claims decided
on the merits during the last 10 fiscal years, the Court was forced to remand the
case back to the VA for further proceedings. Similarly, in 51,675 of the 121,174
cases (or 42.6 percent) heard by the Board of Veterans’ Appeals during the last
three fiscal years, the Board was forced to remand the case back to a VA regional
offices for further proceedings.

A large percentage of these Court and Board remands are caused by the failure
of the regional offices to comply with the nonadversarial VA procedures required by
law in a way that prejudiced the veteran’s case. For example, some claims have had
to be remanded because the regional office failed to inform the disabled veteran of
the evidence necessary to substantiate the veteran’s claim as required by 38 U.S.C.
§5103. Some claims have had to be remanded because the regional office failed to
obtain the veteran’s service department records, Social Security records, or private
medical records, or to provide the veteran with a medical examination as required
by 38 U.S.C. §5103A. Some claims have had to be remanded because the regional
office failed to obtain a medical opinion addressing whether the veteran’s current
disability is related to an event, injury, or disease that occurred during the veteran’s
military service as required by 38 U.S.C. §56103A. These remands delay, sometimes
for years, the ultimate resolution of a disabled veteran’s claim that has already
taken years to reach the Board of Veterans’ Appeals or the Court of Appeals for Vet-
erans Claims.

But forcing the Board or the Court to make VA regional offices comply with these
nonadversarial requirements is not the only way for a disabled veteran to have his
claim fairly decided. If the obstacle to a fair decision is that the regional office failed
to inform the disabled veteran of the evidence necessary to substantiate the vet-
eran’s claim, a service officer or lawyer can remove that obstacle early in the claims
process by simply informing the disabled veteran about the evidence that is nec-
essary. If the obstacle to a fair decision is that the regional office failed to obtain
a medical nexus opinion or a veteran’s service department records, Social Security
records, or private medical records, a service officer or lawyer can remove that ob-
stacle early in the claims process by obtaining this evidence themselves and submit-
ting it to the regional office.

Given the current heavy caseload borne by the Nation’s service officers, many of
them simply do not have enough time in every case to analyze the claim and to ob-
tain and submit the evidence that the VA regional office was obligated by law, but
failed, to obtain. Enactment of S. 2694 should help alleviate this overload by making
additional advocates available to our Nation’s veterans to assist them on their VA
claims. This, in turn, will increase the amount of time these advocates have to de-
vote to an individual case, thereby allowing them early in the claims process to rem-
edy the regional office’s failure to comply with the nonadversarial procedures re-
quired by law. The net result, as Senator Graham stated, will be to “expedite just
outcomes.”
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I want to stress that in the experience of NVLSP, most service officers are well-
trained, knowledgeable, and dedicated to helping veterans obtain the benefits they
deserve. Adding attorneys to the mix of advocates who can represent veterans before
the VA will ease the workload of many overburdened service officers and allow them
to spend more time per case helping veterans. This legislation would add more advo-
cates to the mix, and protect veterans from unreasonable fees. It is a “win-win” for
both veterans and for service organization representatives.

An Argument Raised Against S. 2276: It Will Allegedly Make the VA System More
Adversarial

Finally, I would also like to address an argument we have heard some make
against allowing veterans freedom to choose to hire a lawyer on any VA claim. That
argument is that the introduction of lawyers will make the VA claims adjudication
system more adversarial.

The basic flaw in the argument is that there is no evidence to support this notion.
Over the last five fiscal years, lawyers have represented VA claimants before the
Board of Veterans’ Appeals in 13,021 of the 152,731 cases (or 8.53 percent) decided
by the Board. Thousands of VA claimants have been represented by lawyers before
VA regional offices. If lawyers would make the VA claims adjudication system more
adversarial to the detriment of VA claimants, then there would already be evidence
of this phenomenon. To NVLSP’s knowledge, there is no such evidence.

In conclusion, NVLSP greatly appreciates the opportunity afforded to us by the
Committee to address the merits of S. 2694. We believe that there are some tech-
nical amendments to S. 2694 that would further the objectives of the bill, and we
intend to provide them to the Committee in writing in the near future. That con-
cludes my prepared statement, and I would be happy to answer any questions.

Chairman CRAIG. Thank you very much.

Before we turn to any questions of the panel, we have been
joined again by Senator Thune.

John, do you have any opening statement or comments or ques-
tions you would like to direct to this panel?

STATEMENT OF HON. JOHN THUNE,
U.S. SENATOR FROM SOUTH DAKOTA

Senator THUNE. I thank you, Mr. Chairman. I would like to
make just a couple of comments and then I do have a question that
I would like to ask this panel. I appreciate you holding this hearing
and taking a look and hearing from all about the range of initia-
tives and legislation that is moving through the Congress up here
that would address veterans benefits. Obviously, we all have a bi-
partisan desire, and that is to see that we ensure the veterans who
faithfully served our country receive the benefits that they have
earned. And that the veterans in this country know that we stand
behind them in the policies that we put in place.

As we look at the bills on the agenda today, I also want to just
make a couple of remarks about a bill I introduced shortly before
the Memorial Day break, and that is Senate Bill 3068, which picks
up on something one of your bill does, Mr. Chairman, that is to ex-
tend the COLA through 2007 for veterans disability. What my bill
would do would just make that permanent.

It is something that the cost is already assumed in the budget
baseline, and therefore does not have a budgetary effect. Social Se-
curity and Medicare have automatic COLAs and I think the vet-
erans deserve the same security. And so I hope this Committee
would be able to support that bill. It is a good bill that, again, has
a neutral budgetary effect and it is a small way, I think, of giving
our disabled veterans a little more peace of mind as they face the
challenges of everyday life.
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I have a question with respect to the whole issue of hiring law-
yers, as well. I know there has been some discussion of this on the
last panel. I would be curious to get some comments from this
panel. I know that the process is designed not to be adversarial
and to promote a high degree of solicitude for our veterans. I am
sensitive to that side of the argument, as well.

But, I guess I am curious to know if there are any other in-
stances aside from the VA benefits claims process where adults are
restrained by law from hiring an attorney. This seems to me to be
a pretty rare exception. I think this question was raised earlier,
but if any of you are aware of anybody that draws Social Security
benefits that is prevented from being able to retain an attorney to
pursue that.

One of the problems with the Board of Veterans’ Appeals that we
have is the significant backlog, and I guess I am interested in just
getting your observation about what effect allowing veterans to
hire lawyers at any stage in the process would have on—would it
increase the likelihood that backlogs would become more signifi-
cant or would it be likely to streamline the process? I mean, what
is your take on that particular—that is an issue that, I think, is
of great interest.

Mr. KINDERMAN. Mr. Thune, Quentin Kinderman with the Vet-
erans of Foreign Wars.

We believe—I think we are alone at the table here—in that we
do not favor attorneys practicing in regional offices. We believe that
if there were only a few attorneys, it would probably have a nomi-
nal effect. So, you cannot really predict what is going to happen
until you know how many attorneys will end up practicing.

But we believe that the strategies that the attorneys will use and
the efforts they will go to assure that they do everything on behalf
of their clients will, in fact, make the claims process more labor in-
tensive. So, yes, if attorneys practice in the regional offices to a sig-
nificant extent, we believe that we would see backlogs increase, un-
less VBA has a commensurate increase in their capacity to do
work. We do not see that.

Mr. SticHMAN. If I might interject. I believe just the opposite.
The claims process will speed up by the introduction of attorneys
and let me explain why.

I mentioned before the high caseload maintained by Veteran
Service Officers. Because they have such a high case load, they are
forced to rely on the non-adversarial system for the VA to assist
the claimant by going out and getting Social Security records, serv-
ice medical records, private medical records. And the veteran has
to wait for the VA to do those things, or, if it does not do it, for
the service officer to contest that by appeal to the Board of Vet-
erans’ Appeals.

Lawyers with a lower caseload do not need to wait. They typi-
cally, from my experience, go out and get those records. Even
though the VA is required to get it, they go get the records, submit
it, and package the case so that the VA can quickly decide it.

I was at a veterans law conference recently, where the Deputy
Service Manager of the Baltimore regional office of the VA was
talking about how wonderful it is to get a package case. She loves
when a claim comes in and has all the evidence. The VA does not
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have to go out and get it because the attorney has already done
that and has the time to do that.

Those cases are decided quickly and favorably. And if you have
people with more time, that is going to happen more.

Mr. WEIDMAN. I would like to second that, Senator. The better
prepared the case is with laying out the law, cogently summarizing
the argument as to why the individual qualifies for the benefit for
the compensation under that. Then, have the evidence that is cited,
tabbed, the same way an attorney would in any filing of any sig-
nificant brief. Attorneys know how to do that. And when you give
that to the VA, it can be adjudicated in 15 to 30 minutes. Period.
Iic’1 is either there or it is not there, and attorneys are used to doing
that.

Judge IVERS. Senator Thune, I might add from the perspective
of having sat on the court for 15 years and observed the significant
number of cases that were remanded for record insufficiencies, that
having attorneys preparing the record helped change my perspec-
tive on whether or not attorneys should be allowed at the regional
office level. I think preparation of the record is key. The more con-
cise that record is and the more complete that record is, the better
it is for review by the court. I think that would help reduce the
number of remands from the court.

I am not sure how many attorneys will appear at the initial
stages. That would remain to be seen, as everybody has pointed
out. But any case that comes before the court that has a complete
and well documented record is going to get a complete review on
the merits because the essential record is all there for the Court
to look at.

Senator THUNE. I appreciate that. That is a great perspective. 1
think that is a concern, obviously, that whatever we do, we want
to make sure that it does not add to the backlog and the delays
and the slow downs that currently exist. It seems to me that it
would. If you have got folks like attorney who are carefully orga-
nizing and putting together the evidence, so to speak, and being
able to make a very coherent argument that it could have a
streamlining effect.

But I think you stirred up here, a little bit, Mr. Chairman, with
your bill, but I appreciate the opportunity to hear from the organi-
zations that would be most affected by this and want to work with
you to make sure that we are serving our veterans in the best man-
ner possible. Hopefully, taking steps to streamline the process to
avoid the backlog and make some headway in terms of just pro-
vliding, I guess, a better level of service when it comes to processing
claims.

I appreciate very much your perspective on that and, again, look
forward to moving forward with the legislation. Thank you, Mr.
Chairman. I thank the panel.

Chairman CRAIG. Members of the panel, I want to thank you all
for your presence and your opinions. I think they are extremely
valuable for the record. My concern is equal to yours, as it relates
to case backlog and veterans being treated fairly and timely, as it
relates to the claims process.

We have a full complement at the court now. We have visited it.
We are listening. We are watching. We are trying to understand
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where the problems rest. I know Quentin expressed his concern
and, it is a concern of ours. It has been expressed by all of you,
certainly the two of you—and also Richard. As you heard the VA,
it is pretty hard to argue the principle that is reflected in the legis-
lation, but we find it inherent to defend the status quo.

The status quo is not serving our veterans, as we speak. There
are numerous reasons for it. I think Quentin, you reflected some
of those: proper training, educational processes, making sure it is
done right. That is one of the reasons why I began to look at the
possibility of taking down this old restriction and opening up the
opportunity for a broader constituency out there of professionals
that could facilitate and assist our veterans.

We will see where it takes us. It is a worthy and important de-
bate to determine whether we move in this direction. Judge Ivers,
I think I am much closer to where you are as it relates to the ma-
turing of a process and of an approach that we are into now, as
it relates to veterans claims and how they get handled effectively.

As my statement reflected, this is a policy in place of long-stand-
ing that may no longer serve our veterans well, so we are going to
take a hard look at it.

Gentlemen, thank you very much for being with us today. We ap-
preciate it. The Committee will stand adjourned.

[Whereupon, at 11:50 a.m., the hearing was adjourned.]






APPENDIX

PREPARED STATEMENT OF HON. CHARLES E. SCHUMER,
U.S. SENATOR FROM NEW YORK

Good morning Chairman Craig, Ranking Member Akaka. I want to thank you and
other Members of the Senate Committee on Veterans Affairs for giving me the op-
portunity to testify on the importance of the Veterans Housing Fairness Act of 2005
(S. 2121).

I come here today to speak in support of a very important issue, veterans housing
benefits. Everyone should be afforded the basic right of having a roof over their
heads and a safe and decent place to live. No one should be left out in the cold,
especially not our Nation’s veterans. The veterans of this country are the hard work-
ing men and women who put their lives on the line to uphold the basic freedoms
that our country provides. These veterans are the men and women who proudly
served our country in World War II, the Korean War, Vietnam and the Persian Gulf
War.

And today, we have thousands of troops putting their lives on the line in Iraq.
These men and women who are in Iraq today will soon be our newest generation
of veterans. We need to ensure that we provide all of our hard working veterans
with the very basic rights, such as a roof over their heads, after they put their lives
on the line to protect our rights as a Nation.

Today veterans face many problems when trying to secure safe, decent and afford-
able housing. In many areas throughout the country, including New York City, the
cost of houses, condominiums, townhouses and even mobile homes can be exorbi-
tantly high. Sky-rocketing housing prices combined with a lack of affordable housing
units increase the likelihood for veterans to be homeless, which is a growing prob-
lem. According to the Department of Veterans Affairs, 250,000 of our Nation’s vet-
erans are homeless—12,000 of them are concentrated in New York City alone.

I am committed to ensuring our Nation’s veterans receive the best housing bene-
fits, which is why I have introduced the Veterans Housing Fairness Act in the pre-
vious two Congresses, and have re-introduced this important legislation in the 109th
Congress.

Under current law, veterans may use their VA housing loans to purchase a house,
townhouse, condominium, or mobile home, but they are not able to purchase cooper-
ative residential units with these loans. Cooperative residential units, however, pro-
vide another affordable alternative. My legislation, the Veterans Housing Fairness
Act of 2005, will expand the authority for VA home loan benefits to add this impor-
tant option for home ownership in a changing marketplace, which will be a great
asset to our Nation’s veterans.

In certain areas of New York, such as New York City, cooperative housing com-
prises as much as 30 percent of all residential owned housing. Cooperative housing
units are certainly not unique to the State of New York. Outside of New York, there
are over 15,000 cooperative townhouses in southeastern Michigan, 25,000 units in
the greater Washington D.C. area, 5,000 in Kansas City, and over 30,000 in the
state of California.

Other government agencies, such as FHA, currently have programs to give loans
for cooperative residential units. There is no reason to deny veterans the ability to
use their VA housing loans to purchase these same units. S. 2121 will allow vet-
erans to explore all housing options and choose the one that best suits their needs,
which will increase the amount of affordable units, and will stem the tide of home-
less veterans.

This legislation would still ensure that a veteran can use his or her VA housing
Loans to purchase stock or membership in a single family residential unit, much
like the units in condominiums. My bill would also comply with criteria established
by the Secretary of Veterans Affairs.

(55)
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I am proud to announce that the American Legion, Paralyzed Veterans of America
(PVA), and the Veterans of Foreign Wars of the United States (VFW) have all en-
dorsed this legislation, and the Disabled Association of Veterans (DAV) has ac-
knowledged that this would be beneficial to veterans and their families.

At a time when housing prices can far exceed a person’s means, it is important
to present veterans with all options so that they too can have the opportunity to
purchase an affordable home. We need to ensure that every American citizen—espe-
cially those who fought long and hard for our country—has an opportunity to live
the American dream of homeownership. I urge my colleagues to support the Vet-
erans Housing Fairness Act of 2005, and I thank Chairman Craig and Ranking
Member Akaka for the opportunity to discuss this important issue.

PREPARED STATEMENT OF HON. MIKE DEWINE, U.S. SENATOR FROM OHIO

I want to thank Chairman Craig and Ranking Member Akaka for inviting me to
discuss legislation that will benefit the survivors and dependents of our deceased
servicemembers. I appreciate your steadfast dedication to improving benefits for our
Nation’s veterans and their families. These families embody courage, patriotism,
and dedication.

As you know, more than half of America’s men and women in uniform are mar-
ried and about half of those families also have children. These families supply end-
less support for our servicemen and women and I believe we need to provide them
that same support in the event that they are killed while serving on active duty.

My legislation, S. 3363, which you will consider today, would pay most of the edu-
cation benefit upfront for survivors and dependents who are pursuing an education
in high-tech fields each semester. These accelerated payments would be granted to
students pursuing programs in life science or physical science, engineering, mathe-
matics, engineering and science technology, computer specialties, and engineering,
science, and computer management. Accelerated payments for these programs are
currently available to GI Bill recipients and are helping our country educate a much
needed workforce in the following high-tech fields: biotechnology, life science tech-
nologies, opto-electronics, computers and telecommunications, electronics, computer-
integrated manufacturing, material design, aerospace, weapons, and nuclear tech-
nology.

I am thankful that the Committee has agreed to take a look at my legislation—
which represents the first step toward improving the education benefit for survivors
and dependents—but I am hopeful that this Committee will also consider revisiting
the policy regarding the survivor education benefit. Conceptually, the Survivors’ and
Dependents’ Educational Assistance Program was established to provide a partial
education benefit. I think that it is time to again discuss the intent of this program.
We owe our deepest gratitude and support to families who have lost loved ones
while on active duty. Think of the children who will grow up without their parent.
The uniformed mother or father of these children will never again sit at the dinner
table to help with homework, watch proudly as their child receives his or her high
school diploma, or help pack the car to move their new student to college.

Last fall I introduced S. 2014, which would provide each eligible beneficiary access
to a college education. This bill would eliminate the current 45-month cap on benefit
payments and establish a $80,000 lump sum that can be drawn down for any edu-
cational expenses, including tuition, fees, room, board, and books. Under current
law, a survivor only has access to about $37,215 if he/she attends college or a trade
school on a full-time basis. As we know, this amount would not even guarantee a
survivor access to a college degree from many state universities today. In fact, let’s
use the Ohio State University as an example. This public institution will cost in-
state students roughly $15,285 for the 2005-2006 school year, which includes tui-
tion, room, and board. Now, if there were no cost increases over the course of a 4-
year matriculation—which, in this day and age is an unrealistic assumption—a de-
gree from Ohio State would cost $61,140. This amount is $23,925 more than the cur-
rent benefit that is available from the Department of Veterans Affairs. Clearly a gap
exists.

Again, I appreciate the Committee’s commitment to ensuring our veterans, sur-
vivors, and their families have fair and adequate benefits. I look forward to working
with you as S. 3363 moves through the Senate. This benefit improvement will not
only improve the United States’ high-tech workforce, but will also provide easier fi-
nancial access to a high-tech education for our military survivors and their depend-
ents.
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PREPARED STATEMENT OF PETER S. GAYTAN, DIRECTOR, VETERANS AFFAIRS AND
REHABILITATION COMMISSION, THE AMERICAN LEGION

Mr. Chairman and Members of the Committee:

Thank you for this opportunity to submit The American Legion’s views on the
bills being considered by the Committee today. The American Legion commends the
Committee for holding a hearing to discuss these important and timely issues.

S. 2562, THE “VETERANS’ COMPENSATION COST-OF-LIVING ADJUSTMENT ACT OF 2006”

S. 2562 will increase, effective as of December 1, 2006, the rates of compensation
for veterans with service-connected disabilities and the rates of dependency and in-
demnity compensation for the survivors of certain disabled veterans. The amount
of increase shall be the same percentage as the percentage by which benefit
amounts payable under title IT of the Social Security Act (42 U.S.C. 401 et seq.) are
increased effective December 1, 2006.

The American Legion supports this annual cost-of-living adjustment in compensa-
tion benefits, including dependency and indemnity compensation (DIC) recipients. It
is imperative that Congress annually considers the economic needs of disabled vet-
erans and their survivors and provide an appropriate cost-of-living adjustment to
their benefits, especially should the adjustment need to be higher than that pro-
vided to other Federal beneficiaries, such as Social Security.

S. 2694, THE “VETERANS’ CHOICE OF REPRESENTATION ACT OF 2006”

The “Veterans’ Choice of Representation Act of 2006” seeks to amend title 38,
United States Code, to remove certain limitations on attorney representation of
claimants for veterans benefits in administrative proceedings before the Department
of Veterans Affairs (VA), and for other purposes. S. 2694 outlines the oversight of
attorney representation to include registration fees collected by VA from attorneys
who wish to represent veterans.

The American Legion does not oppose the concept of attorney representation in
the VA system or the lifting of current restrictions on attorney representation. We
are concerned that such legislation should contain adequate safeguards to ensure
each attorney’s competency, training and reasonable fee limits. We are pleased that
this bill includes provisions addressing these areas of concern. We recommend a fee
cap or reasonable hourly rate be included to help ensure a speedy resolution of the
claim. As it currently stands with a 20 percent fee agreement, the longer it takes
to satisfactorily resolve a claim, the larger an attorney’s fee. A fee cap or reasonable
hourly rate would help to avoid this problem and create an incentive for a timely
resolution of the claim.

Although we do not disagree with the reasoning of this bill, namely that a veteran
should have the right to hire counsel to represent him or her in the VA claims ad-
ministrative process, we do not concede that attorneys would necessarily do a better
job representing claimants before the VA compared to experienced veterans’ service
organization (VSO) representatives who currently provide this service free of charge.
Just because a veteran’s advocate is an attorney does not mean that he or she is
proficient in this very specialized area of administrative law and would be a more
effective representative. In fact, the data at the administrative level does not indi-
cate that attorneys are better or more effective representatives than VSO service
officers. A review of the Board of Veterans’ Appeals (BVA) disposition of appeals for
Fiscal Year (FY) 2005 demonstrates that VSOs do as well, if not better, than attor-
neys in achieving a favorable resolution of an appeal.

Additionally, The American Legion disagrees with the notion that lifting current
restrictions so attorneys can enter the administrative process, before a final VA ad-
ministrative decision, will fix all the problems that currently exist in the VA claims
process. We are concerned that attorneys may make these problems worse by clog-
ging the system with frivolous motions and other paperwork requests, and may af-
fect the current non-adversarial nature of the VA administrative process. Moreover,
some claimants who begin the process with an attorney may, at some point during
the claims process, for whatever reason, sever the attorney-client relationship and
then seek the services of a VSO representative. This situation may put both the
claimant and the VSO representative at a disadvantage.

In conclusion, although we do not oppose this bill and appreciate the various safe-
guards that are included, The American Legion does not believe this legislation is
a solution to resolving the major problems that exist in the VA adjudicative process.
We urge the Committee to address the major problems, as discussed in detail below,
that currently exist, including, but not limited to, lack of accountability in the adju-
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dicative process, training, inadequate staffing levels, and lack of quality and consist-
ency in rating decisions by the rating officials and veteran law judges.

STAFFING

Whether complex or simple, VA regional offices are expected to consistently de-
velop and adjudicate veterans’ and survivors’ claims in a fair, legally proper, and
timely manner. The adequacy of regional office staffing has as much to do with the
actual number of personnel as it does with the level of training and competency of
the adjudication staff. The Veterans Benefits Administration (VBA) has lost much
of its institutional knowledge base over the past 4 years, due to the retirement of
many of its 30-plus year employees. As a result, staffing at most regional offices is
now made up largely of trainees with less than 5 years of experience. Over this
same period, as regional office workload demands escalated, these trainees have
been put into production units as soon as they completed their initial training.

Concern over adequate staffing in VBA to handle its demanding workload was ad-
dressed by VA’s Office of the Inspector General (IG) in a report released in May of
2005 (Report No. 05-00765-137, dated May 19, 2005). The IG specifically rec-
ommended, “in view of growing demand, the need for quality and timely decisions,
and the ongoing training requirements, reevaluate human resources and ensure
that the VBA field organization is adequately staffed and equipped to meet mission
requirements.” Additionally, the chairman of the Veterans’ Disability Benefits Com-
mission questioned the Under Secretary for Benefits about the adequacy of current
staffing levels during a Commission meeting this past July. The Under Secretary
conceded that the number of personnel has decreased over the last 3 years. It is
an extreme disservice to veterans, not to mention unrealistic, to expect VA to con-
tinue to process an ever increasing claims workload, while maintaining quality and
timeliness with less staff.

Our current wartime situation provides an excellent opportunity for VA to actively
seek out returning veterans from Operations Enduring Freedom and Iraqi Freedom,
especially those with service-connected disabilities, for employment opportunities
within VBA. We also encourage the hiring of more veterans and Reserve component
personnel as they are already well versed in the rigors of military service, its health
system and its medical and personnel recordkeeping systems, thus their ‘corporate
knowledge’ acquired in service to their country will enhance their work and they
can provide valuable insights to their non-veteran coworkers that will help the VA
in its overall mission of adjudication of veterans’ claims.

TRAINING

Over the past few years, The American Legion’s Quality Review Team has visited
almost 40 VA regional offices for the purpose of assessing their overall operations.
This assessment includes a review of recently adjudicated claims. Our site visits
have found that frequently there have been an insufficient number of supervisors
or too many inexperienced supervisors to provide trainees the necessary mentoring,
training, and quality assurance. In addition, at many stations, ongoing training for
the new hires as well as more experienced staff was postponed or suspended in
order to focus maximum effort on production. However, we are encouraged by the
Under Secretary for Benefits’ public commitment to improving the training of VBA
personnel and we optimistically anticipate improvements in this area in 2006.

PRODUCTION VERSUS QUALITY

An informed observer of the VA adjudication system would find that the VA suf-
fers from a quality problem. Although VBA’s policy of “production first” has resulted
in many veterans getting faster action on their claims, the downside has been that
tens of thousands of cases have been arbitrarily denied due, in part, to the lack of
proper development of the claim at the regional office. Approximately 65 percent of
VA raters and Decision Review Officers (DROs) surveyed by the IG, in conjunction
with its May 2005 report, admitted that they did not have enough time to render
timely quality decisions. In fact, 57 percent indicated that they would have difficulty
meeting production standards if they took time to adequately develop claims and
thoroughly review the evidence before making a decision. Inadequate regional office
staffing levels and pressure to render quick decisions resulted in an overall decrease
in quality of work, and has also been a consistent complaint among Service Center
employees interviewed by The American Legion during our quality checks. As a con-
sequence, the appeals burden at the regional offices, the BVA and the Appeals Man-
agement Center (AMC) continues to grow.

In fiscal year 2005, the BVA issued more than 34,000 decisions. The BVA over-
turned the regional offices’ decisions or remanded the decision for additional devel-
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opment in almost 60 percent of these appeals. Clearly, if the VA ensured proper re-
gional office decision-making the inventory of appealed claims at the Board level
would drop precipitously. For years, The American Legion and other VSOs have
maintained that the driving force behind most VA adjudications is the need by the
VA to process as many claims as possible in the fastest time possible. Awards and
bonuses are often centered on production. Even the IG acknowledged that because
the VA often does not take the time to obtain all relevant evidence and information,
there is a good chance that these claims are not properly adjudicated. This improper
emphasis on quantity and speed of adjudication results in premature adjudications,
improper denials of benefits, and of course, inconsistent decisions.

Another result of premature claim adjudications is incorrect decisions by the re-
gional offices, which cause the consequent increase in remand orders by BVA vet-
eran law judges. In essence, these remand orders are merely directing the regional
offices to properly redevelop a veteran’s claim, actions the regional office should
have taken the first time the claim was filed. The growing claims backlog (according
to the VA, there were 370,799 rating claims pending as of May 20, 2006) and the
immense pressure on VA leadership to reduce it and provide timely decisions is
often at odds with efforts to maintain or improve the quality of the decisions.

The establishment of realistic production goals and timelines that take into con-
sideration the number of pending cases and the complexity of the work must be ac-
complished if VA is to ever reach a much needed balance between production and
quality in its adjudication process. In addition to providing rating personnel with
sufficient time to properly develop and rate claims, it is essential for VA manage-
ment to actively encourage and reward quality work and hold individuals, at every
level, accountable for inferior work.

S. 2659, THE “NATIVE AMERICAN VETERANS CEMETERY ACT OF 2006”

The “Native American Veterans Cemetery Act of 2006” will enable the Secretary
to make grants under this subsection to any tribal organization to assist the tribal
organization in establishing, expanding, or improving veterans’ cemeteries on trust
land owned by, or held in trust for, the tribal organization. Grants under this sub-
section shall be made in the same manner, and under the same conditions, as
grants to States are made under the preceding provisions of this section.

The American Legion supports the establishment of additional national and state
veterans’ cemeteries wherever a need for them is apparent. The American Legion
supported P.L. 108-109, the National Cemetery Expansion Act of 2003 authorizing
VA to establish new national cemeteries. Thus, The American Legion supports the
Native American Veterans’ Cemetery Act of 2006 because of the apparent need en-
compassed in this legislation.

Every passing generation of veterans has earned the thanks of a grateful nation.
Burial in a veterans’ cemetery is the final salute to this Nation’s heroes. The Amer-
ican Legion will continue to work with Congress to ensure that it provides the ap-
propriate honor and recognition to “him who shall have borne the battle and for his
widow and his orphan.” With young American servicemembers answering the Na-
tion’s call to arms in every corner of the globe, we must now, more than ever, work
together to honor the sacrifices of America’s veterans, past, present and future.

S. 2416, THE “VETERANS EMPLOYMENT AND TRAINING ACT OF 2006”

S. 2416 seeks to expand the scope of programs of education for which accelerated
payments of educational assistance under the Montgomery GI Bill (MGIB) may be
used, and for other purposes.

A higher percentage of today’s servicemembers are married (with children in the
majority of cases) when they are discharged. Meeting their financial obligations to
sustain and maintain a family household is paramount and financial obligations
often serve as major obstacles to the timely use of the MGIB. Every effort must be
made to empower veterans with options to make the best vocational choice.

The American Legion supports the provisions of the “Veterans Employment and
Training Act of 2006”. The current unemployment rate for veterans ages 18 to 24
is 15 percent, compared to the private sector rate of 8 percent. Increasing the edu-
cational benefit available through the MGIB would provide a better incentive for
veterans to complete an educational program with immediate employment results
without the need of acquiring student debt. In addition, The American Legion
strongly supports the expansion of the program to include other short-term edu-
cational programs of value that could lead to the employment of veterans.
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S. 2121, THE “VETERANS HOUSING FAIRNESS ACT OF 2005”

S. 2121 seeks to expand the VA Home Loan benefit to include the purchase of
stock or membership in a development, project, or structure of a cooperative housing
corporation. The loan may not be guaranteed under subsection (a)(12) unless the de-
velopment, project, or structure of the cooperative housing corporation complies with
such criteria as the Secretary prescribes in regulations and the dwelling unit that
the purchase of stock or membership in the development, project, or structure of the
cooperative housing corporation entitles the purchaser to occupy is a single family
residential unit.

The American Legion has a number of concerns relating to this legislation and
its potentially harmful effects on veterans. These concerns are listed below:

e A veteran who buys into a co-op is also paying into a shared loan, this arrange-
ment potentially places the veteran in a situation that depends on the financial sta-
bility of others.

e Any significant down turn in the economy, or other financially related events,
could have a significant impact on the ability of other cooperative members to meet
their fiscal obligations to the co-op, which could result in the foreclosure of the blan-
ket mortgage on that dwelling thus forcing the veteran to lose his or her home
through no fault of his or her own.

e Unlike other homeowners, veterans residing in co-ops do not obtain a title to
their home. Therefore, that veteran does not truly own his or her own home. In ad-
dition, veterans may forfeit the normal homeowner’s right to sell their co-op, when
and to whoever they chooses because co-ops have their own governing rules regard-
ing the resale of a dwelling unit and these rules may conflict with current VA and
Federal laws and regulations.

e In addition to the fact that a sale must be approved by the co-op, the sale of
a dwelling unit may include the charging of additional fees, which, can be placed
on the veteran at any time. These unregulated additional fees are contrary to the
purpose of providing affordable housing to veterans.

hThe American Legion does not have an official position on this particular bill at
this time.

A DRAFT BILL, TO AMEND TITLE 38, UNITED STATES CODE, TO PROVIDE FOR ACCELER-
ATED PAYMENT OF SURVIVORS' AND DEPENDENTS EDUCATIONAL ASSISTANCE FOR
CERTAIN PROGRAMS OF EDUCATION, AND FOR OTHER PURPOSES

The Draft Bill extends to Chapter 35 beneficiaries the same accelerated payment
feature for high-tech courses that Chapter 30 beneficiaries have, and it adds addi-
tional accelerated payment course options similar to those found in S. 2416, which
seeks to expand the scope of programs of education for which accelerated payments
of educational assistance may be used.

The American Legion supports this bill. As the educational and labor demands in
our society change, the educational benefits VA provides under Chapter 35, Depend-
ents’ Educational Assistance, need to adapt accordingly. This bill will take today’s
diversity in educational programs and vocations into account and provides more
educational opportunities for Ch. 35 participants.

CONCLUSION

Thank you again, Mr. Chairman, for allowing The American Legion to provide
written comments on these measures. As always, The American Legion welcomes
the opportunity to work closely with you and your colleagues on enactment of legis-
lation in the best interest of America’s veterans and their families.

PREPARED STATEMENT OF DAVID G. GREINEDER, DEPUTY NATIONAL LEGISLATIVE
DIRECTOR, AMVETS

Chairman Craig, Ranking Member Akaka, and distinguished Members of the
Committee:

On behalf of National Commander Edward W. Kemp and the nationwide member-
ship of AMVETS (American Veterans), I am pleased to offer our views on the pend-
ing veterans legislation before you today.

AMVETS is a staunch advocate of providing veterans with the benefits and serv-
ices they earned through honorable military service. As a leader since 1944 in help-
ing to preserve the freedoms secured by America’s Armed Forces, our organization
continues its proud tradition providing not only support for veterans and the active
military in procuring their earned entitlements, but also an array of community
services that enhance the quality of life for this Nation’s citizens.
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AMVETS applauds this Committee and its efforts to identify, examine and pursue
the legislative initiatives necessary for veterans to obtain the services and benefits
they so richly deserve.

S. 2562, THE VETERANS’ COMPENSATION COST-OF-LIVING ADJUSTMENT ACT OF 2006

S. 2562 would provide a cost-of-living adjustment (COLA) to veterans’ benefits ef-
fective December 1, 2006. The House and Senate annually review service-connected
disability benefits and DIC programs to ensure they provide reasonable and ade-
quate compensation for disabled veterans and their families. Based on this review,
Congress acts to provide a COLA in compensation and DIC benefits.

AMVETS supports S. 2562, but we would strongly recommend rounding benefits
to the next higher dollar amount, not the next lower dollar amount, as outlined in
Section 2(c)(2). We believe rounding to the next higher dollar amount would be fair
and appropriate for disabled veterans.

AMVETS also encourages this Committee to seriously look at legislation recently
introduced by Sen. John Thune of South Dakota and Rep. Joe Knollenberg of Michi-
gan. Their bills, S. 3068 and H.R. 5444 respectively, would automatically increase
veterans’ disability benefits each year by the Consumer Price Index (CPI), without
an act of Congress. It is important VA benefits keep pace with society and the high
cost of living. H.R. 5444 would see that veterans’ benefits are increased proportion-
ately and will sustain the same buying power as in previous years. AMVETS be-
lieves this is a more efficient and timely way of providing a COLA to our Nation’s
disabled veterans and their families.

S. 2694, THE VETERANS’ CHOICE OF REPRESENTATION ACT OF 2006

With all due respect, Mr. Chairman, AMVETS has many concerns with this legis-
lation. S. 2694 would allow veterans to hire an attorney at any stage of the VA ad-
ministrative process. First, veterans service organization provide, free of charge, ex-
cellent representation and a broad range of services to any veteran—member or
not—within the community. A private attorney can and will charge high fees, which
would be withheld from any benefit awarded to the veteran.

Furthermore, the VA benefits system is a labyrinth of laws and regulations that
takes years of experience and training to understand and navigate. I realize there
are training programs and fee caps outlined in the bill, but frankly, how is VA going
to administer these programs and caps, and how will they work? VBA is financially
strapped as it is, and claims backlogs continue to grow. We need to work on reduc-
ing pending cases and hiring more effective and knowledgeable claims processors,
not lawyers.

Mr. Chairman, there are currently over 118,000 claims pending for more than 180
days. Please don’t add to the growing backlog by allowing lawyers into the VA sys-
tem. AMVETS knows you are a friend to veterans and are trying to think of ways
to improve the benefits system. But the issue is not necessary whether veterans
have the right to hire a lawyer, they do at certain stages of the process. We are
concerned that lawyers would only increase the burden to the system and contribute
to the growing backlog. AMVETS does NOT support this legislation and we rec-
ommend you reconsider your position.

S. 2659, THE NATIVE AMERICAN VETERANS CEMETERY ACT OF 2006

S. 2659, introduced by Ranking Member Akaka, would authorize the Secretary of
Veterans Affairs to make grants to any tribal organization for establishing, expand-
ing, or improving veterans’ cemeteries on trust lands. Essentially, it would allow
tribes to apply for state cemetery grants from VA. Under current Federal law, only
States are able to apply for the grants.

As the veterans service organization responsible for the cemeteries portion of The
Independent Budget, AMVETS works very closely with the National Cemetery Ad-
ministration (NCA) and fully supports the State Cemeteries Grant Program. The
program assists States in providing gravesites for veterans in areas where VA’s na-
tional cemeteries cannot fully satisfy their burial needs. In the western United
States, where many Native Americans live today, the large land areas and spread
out population makes it difficult to meet the “170,000 veterans within 75 miles” na-
tional veterans cemetery requirement.

AMVETS believes cemeteries on tribal lands would be an appropriate memorial
and reminder of the sacrifices made by Native American men and women. AMVETS
supports the bill.
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S. 2416, THE VETERANS EMPLOYMENT AND TRAINING ACT OF 2006

S. 2416, introduced by Sen. Burns, would greatly enhance Montgomery GI Bill
education benefits for eligible veterans wanting to use tuition assistance in a high-
growth industry. Specifically, the bill would expand the range of programs for which
accelerated payments of educational assistance can be used.

Overall, the legislation would make short-term, high-cost training programs more
affordable to veterans. Currently, GI Bill benefits are paid as a monthly stipend to
the maximum amount of $1,000. However, many training programs run anywhere
from 4 to 6 weeks, and can cost upwards of $6,000. At most, the GI Bill benefits
only offset about $1,500 of the veterans’ tuition, but accelerated benefits could cover
upwards of 60 percent of the cost.

Most importantly, this legislation would help address the serious unemployment
rate of veterans between the ages of 20 and 24. Veterans in this age bracket have
an unemployment rate of over 15 percent—nearly double the rate of non-veterans
in the same age group. Accelerating GI Bill benefits for training in high-tech occupa-
tions would help place veterans in a good paying, long-term, and secure job.
AMVETS endorses the bill.

S. 3363, A BILL TO PROVIDE ACCELERATED PAYMENTS OF SURVIVORS’ AND DEPENDENTS’
EDUCATIONAL ASSISTANCE

S. 3363, introduced by Sen. DeWine, would extend accelerated education pay-
ments for high-tech industries outlined in Sen. Burns’ bill, S. 2416, to survivors and
dependents. AMVETS supports the legislation.

S. 2121, THE VETERANS HOUSING FAIRNESS ACT OF 2005

S. 2121, introduced by Sen. Schumer, would allow VA housing loan benefits to be
used for the purchase of residential cooperative apartment units. Under current law,
VA loans can be used to purchase a house, townhouse, condominium or even a mo-
bile home, but not a co-op. Co-ops make up the vast percentage of affordable hous-
ing in large cities and are usually less expensive than a condo or other unit. This
legislation would give veterans greater housing choice by allowing them to use their
hard-earned benefits to buy a co-op if they prefer. AMVETS supports the bill.

Mr. Chairman, before I close, I would like to take a moment and thank you for
your swift action on H.R. 5037, the Respect for America’s Fallen Heroes Act.
AMVETS appreciates you working together with Mr. Akaka, the Leadership and
your colleagues in the Senate to get this very important bill passed. It is the right
thing to do for the families who have lost loved ones, and will it honor the ultimate
sacrifice of our fallen comrades. Thank you for your leadership.

In closing Mr. Chairman, AMVETS looks forward to working with you and others
in the Senate to ensure the earned benefits of all of America’s veterans are
strengthened and improved. As we find ourselves in times that threaten our very
freedom, our Nation must never forget those who ensure our freedom endures.

This concludes my testimony. Thank you again for the opportunity to present our
views, and I would be happy to answer any question you might have.

JUNE 8, 2006.

Hon. LARRY CRAIG,

Chairman, Veterans’ Affairs Committee,
Russell Senate Office Building,
Washington, DC.

DEAR CHAIRMAN CRAIG: Neither AMVETS nor I have received any Federal grants
or contracts, during this year or in the last 2 years, from any agency or program
relevant to the May 25, 2006, Committee hearing on the legislation before the panel.

Sincerely,
DAVID G. GREINEDER,
Deputy National Legislative Director.

PREPARED STATEMENT OF DOUGLAS M. KLEINE, EXECUTIVE DIRECTOR, NATIONAL
ASSOCIATION OF HOUSING COOPERATIVES

On behalf of the National Association of Housing Cooperatives, I thank the Chair-
man and Members of the Committee for the opportunity to testify about the need
to include cooperative housing in the VA Home Loan Guaranty Program, as pro-
posed in S. 2121. I am Douglas M. Kleine, Executive Director of the National Asso-
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ciation of Housing Cooperatives, or NAHC. NAHC represents housing cooperatives
and housing cooperative professionals.

NAHC

The National Association of Housing Cooperatives (NAHC) was founded in 1960
to provide information on the successful creation and operation of housing coopera-
tives. NAHC helps low and moderate income families govern, manage, and preserve
affordable homeownership communities for themselves and future residents. Over
1.2 million families now live in townhouse and apartment housing co-ops in 30
states, the District of Columbia, and Puerto Rico. About half of all housing co-ops
are in the greater New York City area, but other concentrations can be found in
Boston, Atlanta, Miami, Philadelphia, Pittsburgh, Detroit, Chicago, Indianapolis,
Minneapolis-St. Paul, San Francisco, Seattle, and Los Angeles. Here in DC, where
Washington’s Mayor Williams lives in a co-op, there are over 200 co-ops, and just
outside the city, the planned community of Greenbelt, Maryland, has been a co-op
for over 50 years.

What is Cooperative Homeownership?

While everyone is familiar with homeownership through fee simple ownership of
a single-family home or a condominium unit, the option of owning one’s home
through a cooperative is much less understood, even though co-ops date back to the
1920s in the US. In a cooperative, residents own shares of the cooperative corpora-
tion; the corporation holds title to the entire multi-family property. Ownership of
a share in the cooperative entitles the resident to sole occupancy of a specific unit.
Instead of rent, the resident-owners of the cooperative pay monthly carrying charges
to cover the cooperative’s debt, maintenance, and other expenses. As in condomin-
iums, the resident-owners elect a board of directors from among themselves to make
policies for the cooperative. The board of directors usually hires a manager or man-
agement agent to run day-to-day operations.

Congress Should Continue to Treat Co-Op Share Loans Like Single Family Mort-
gages

Purchasers of cooperative shares obtain financing from lenders on much the same
terms as a mortgage. The loan is secured by the shares, and has been classified as
a residential mortgage by the Federal Home Loan Bank Board for over 25 years.
Fannie Mae has provided a secondary mortgage market for share loans for over 25
years, the Federal Housing Administration (FHA) has had authority for over 25
years to ensure share loans through the Section 203(n) program, and for over 60
years, Congress has recognized the similarity of cooperative homeownership to sin-
gle family and condominium ownership by giving co-op shareholders the right to
take a personal income tax deduction for interest on a share loan and a pro rata
portion of the mortgage interest and real estate taxes paid by the cooperative cor-
poration. In 2000, Congress made co-op homeowners eligible for FHA-insured Home
Equity Conversion Mortgages, and in 2004, Congress included co-ops in the Amer-
ican Dream Downpayment Assistance Act.

Veterans Should Have the Ability to use the VA Loan Guaranty Program to Buy
Into a Co-Op

Given all the other agencies and organizations participating in share loan financ-
ing, it clearly is time that the Department of Veterans Affairs be given the statutory
authority to guaranty share loans as provided in S. 2121. Doing so is good for the
veteran by providing the veteran with a wider choice in housing and a wider choice
in home financing. Indeed, in many housing markets co-ops are often the most af-
fordable homeownership option for veterans. And this benefit would come with little
or no risk to the government. We can say that because underwriting guidelines have
existed for over 25 years, and Fannie Mae reports that their co-op share loan port-
folio performs better than their single family portfolio. We are confident that VA’s
Loan Guaranty Service, using this marketplace underwriting history as well as VA’s
long experience in multifamily settings through its condominium program, can es-
tablish reasonable risk mitigation procedures to protect the veteran and the agency.

Thank you again, Mr. Chairman and Members of this Committee, for this oppor-
tunity to state why our veterans should have greater choice and be able to use VA
home loan guaranty benefits to buy into a housing cooperative.

PRESS RELEASE FROM THE NATIONAL ASSOCIATION OF HOUSING COOPERATIVES

WASHINGTON, DC.—“Veterans cannot now use their GI benefits to buy into a
housing co-op,” said Douglas M. Kleine, executive director of the National Associa-
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tion of Housing Cooperatives in testimony submitted to the U.S. Senate Committee
on Veterans Affairs hearing on S. 2121, The Veterans Housing Fairness Act of 2006.
S. 2121 would give authority to the Department of Veterans Affairs to guaranty
home loans for veterans who choose to buy into a housing co-op.

“In many housing markets, co-ops are often the most affordable homeownership
option for veterans,” Kleine says. “And adding co-ops to the VA loan guaranty pro-
gram would come with little or no risk to the government.” NAHC noted that co-
op loan underwriting guidelines of Fannie Mae have existed for over 25 years. “We
are confident that VA’s Loan Guaranty Service, using this marketplace under-
writing history as well as VA’s long experience in multifamily settings through its
condominium program, can establish reasonable risk mitigation procedures to pro-
tect the veteran and the agency,” concluded Kleine.

NAHC

The National Association of Housing Cooperatives (NAHC), founded in 1960, pro-
vides information on the successful creation and operation of housing co-ops. NAHC
helps low- and moderate-income families govern, manage, and preserve affordable
homeownership communities for themselves and future residents. Over 1.2 million
families now live in townhouse and apartment housing co-ops in 30 states, the Dis-
trict of Columbia, and Puerto Rico. About half of all housing co-ops are in the great-
er New York City area, but other concentrations can be found in Boston, Atlanta,
Miami, Philadelphia, Pittsburgh, Detroit, Chicago, Indianapolis, Minneapolis-St.
Paul, San Francisco, Seattle, and Los Angeles. In Washington, D.C., where Wash-
ington’s Mayor Williams lives in a co-op, there are over 200 co-ops, and just outside
the city, the planned community of Greenbelt, Maryland, has been a co-op for over
50 years.

PREPARED STATEMENT OF ROSE ELIZABETH LEE,
GoLD STAR WIVES OF AMERICA, INC., CHAIR, LEGISLATION COMMITTEE

“With malice toward none; with charity for all; with firmness in the right, as God
gives us to see right, let us strive to finish the work we are in; to bind up the na-
tion’s wounds, to care for him who has borne the battle, his widow and his orphan.”

PRESIDENT ABRAHAM LINCOLN,
Second Inaugural Address, March 4, 1865.

Mr. Chairman, Senator Akaka, and Members of the Senate Veterans’ Affairs
Committee, I would like to thank you for the opportunity to submit testimony to
you on behalf of all Gold Star Wives regarding a bill to provide for accelerated pay-
ment of survivors’ and dependents’ educational assistance.

My name is Rose Lee. I am a widow and the Chair of the Gold Star Wives (GSW)
Committee on Legislation. I am also currently President of the Potomac Area Chap-
ter. In the past, I have held the positions of President and Chair, Board of Directors
for GSW. For nearly thirty years now I have been working to achieve the overall
goals of the Gold Star Wives, and more specifically to assist our young, new widows,
one by one, wind their way through the maze that lies before them with first notifi-
cation of the death of their loved one.

The Gold Star Wives of America, Inc. was founded in 1945 and is a Congression-
ally chartered service organization comprised of surviving spouses of military
servicemembers who died while on active duty or as a result of a service-connected
disability. We could begin with no better advocate than Mrs. Eleanor Roosevelt,
newly widowed, who helped make GSW a truly national organization. Mrs. Roo-
sevelt was an original signer of our Certificate of Incorporation as a member of the
Board of Directors. Many of our current membership of over 10,000 are the widows
of servicemembers who were killed in combat during World War II, the Korean War,
the Vietnam War and the more recent wars including the one we are currently in,
the Global War On Terrorism (GWOT).

In this testimony I will respond to your request for our legislative views on S.
3363, a bill to provide for accelerated payment of survivors’ and dependents’ edu-
cational assistance. It is important that our widows and their children have the as-
sistance they need to continue or begin an education to help assure employability
as they transition into their new lives with a need for a different means of family
support than had been previously planned. It is imperative that the difficulty of the
sacrifice of our husbands’ lives be mitigated to the degree possible by providing sup-
port for opportunities through education to achieve financial security for the sur-
vivors.
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Thank you for this opportunity and for your continued support of programs that
directly support the well-being of our servicemembers’ widows and their families.

Gold Star Wives applaud the efforts of this bill to assure timely payment of edu-
cational benefits. This is surely a key to easing a survivors’ difficult task of moving
into their new lives. There are several principles that we feel are necessary to as-
sure that this legislation can truly accomplish the purposes for which it was written.

1. We need to assure that there is thorough and wide-spread communication
about this benefit when it is passed into law. It is one thing to do the right thing
in providing the legislative authority necessary to help with transitioning lives; it
is quite another to assure that those who could use the benefit recognize that it is
available and know how to access it. Communication is key, and we recommend that
it be part of this legislation.

2. Other legislation aimed at assisting survivors over the last several years has
sometimes divided survivors along an arbitrarily designated date that excludes
those who became widows early in this current conflict from the benefit. GSW rec-
ommends that it be clearly stated in this legislation that it applies to all widows
or survivors of the Global War on Terror.

3. Education benefits for surviving spouses who are on active duty should be able
to use the education benefit derived from her deceased husband while still serving
on active duty. Currently, the active duty widow must resign from the military in
order to use the derived educational benefit. GSW recommends that this legislation
assure this inequity is fixed.

In conclusion, we do not want our widows to be forgotten. Whenever the ultimate
sacrifice is given, there is family left behind. In the same way we have asked some
to give their lives, we have also asked some to continue their lives with a chasm
so large it is difficult to transgress. Let us show the spirit of this nation by not for-
getting these widows, whose numbers grow daily.

I thank this Committee for using this hearing as one more avenue of awareness
of issues facing survivors daily. We will be happy to work with the Committee on
this initiative. Thank you.

PREPARED STATEMENT OF JAMES C. McKAY,
SENIOR COUNSEL, COVINGTON & BURLING, WASHINGTON, DC

Mr. Chairman and Members of the Subcommittee:

This statement, in support of S. 2694, responds to some of the issues raised in
the opposition filed on behalf of the Disabled American Veterans by Joseph A.
Violante. I will not respond to the ad hominem attacks on the ethics of lawyers, ex-
cept to state that the type of unethical conduct predicted by the DAV and a plurality
of four justices of the Supreme Court in Walters v. National Association of Radiation
Survivors, 473 U.S. 395 (1985), heavily relied upon by the DAV would be unlikely
to occur in view of the rules currently governing the conduct of lawyers throughout
the United States.

I served on active duty in the United States Naval Reserves from December 15,
1941, to October 1945. I received an LLB from Georgetown University School of Law
in February 1947. Since that date, I have continuously practiced law with the Wash-
ington, D.C., firm of Covington & Burling, with the exception of a period of service
as an Assistant United States Attorney for the District of Columbia, and a period
of service as an Independent Counsel.

I have represented numerous veterans on a pro bono basis for more than 10 years
before the court now known as the United States Court of Appeals of Veterans
Claims (CAVC). That representation involved becoming familiar with numerous
CAVC opinions and opinions of the United States Court of Appeals for the Federal
Circuit. In connection with that representation I became aware of the anachronistic
and often prejudicial law that bars veterans from hiring lawyers to represent them
during the crucial early phases of the Department of Veterans Affairs administra-
tive process. That knowledge led me to research the origin of this uniquely restric-
tive law. I wondered why this particular class of United States citizens, owed such
a large debt of gratitude by their Government, should be denied the basic important
right to hire legal counsel.

I could think of no reason why any individual or any group of individuals would
support such an obviously discriminatory rule of law. It came as a surprise when
I learned that the law has vigorous support, not only of organizations of veterans,
but also of the Department of Veterans Affairs. For example, a 2003 House Bill
(H.R. 3492), which would have allowed the employment of lawyers by veterans
throughout the entire VA administrative process, was opposed by the VA and by
service organizations.
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The DAV asserts in the third paragraph of his statement that “veterans should
be able to file claims for disability benefits and receive fair decisions from the De-
partment of Veterans Affairs (VA) without the necessity to hire and pay a large por-
tion of their benefits to lawyers.” There if no foundation for the premise of that
statement. Under the provisions of S. 2694, there would be no “necessity” that vet-
erans hire lawyers. Rather, each veteran would have the choice of hiring a lawyer
or not hiring a lawyer. Likewise, there is no basis for the demeaning conclusion that
veterans would choose to hire a lawyer to satisfy an “emotional gratification of hav-
ing the right to choose representation by a lawyers.”

The third paragraph of the DAV’s statement continues by stating that “Congress
designed the current administrative claims process to be non-adversarial and pro-
veteran.” The current administrative claims process is based on a law enacted in
1862, which limited to $5 the fee that legally could be charged a veteran. In 1864,
the fee limit was raised to $10, where it remained for 124 years, when the current
system was enacted, allowing no fee to be charged until after the first final decision
of the Board of Veterans’ Appeals. Criminal penalties were provided for the violation
of all of those discriminatory laws.

The main thrust of the DAV’s argument relies completely on an outdated state-
ment in S. Rep. No. 100-418, at 63—64 (1988), which, in turn, relied completely on
the plurality opinion of four justices of the Supreme Court in Walters, issued twen-
ty-one years ago. The DAV’s statement quotes lengthy passages from that opinion,
which included quotations from the Supreme Court’s opinions in Gagnon v.
(Sf;\;gflli, 411 U.S. 778, 787-788 (1973), and Wolff v. McDonnell, 418 U.S. 539, 570

The DAV statement does not mention that the plurality decision in Walters was
based largely on the amazing conclusion that lawyers are not needed because serv-
ice organizations representatives (who charge no fee) are fully capable of rep-
resenting veterans for the reason that “complex” cases constituted a “tiny fraction”
of the total cases pending before the VA. (473 U.S. at 329-330). The plurality of jus-
tices proclaimed that the medical questions relating to the degree of disabilities of
veteran claimants were overwhelmingly simple, and that complex medical issues
seldom arose in VA administrative proceedings. (Ibid.)

The plurality justices’ view of the simplicity of veterans claims was at odds with
the Supreme Court’s view stated eleven years earlier in Johnson v. Robinson, 415
U.S. 361, 370 (1974), where the Court’s decision relied on a statement of the Admin-
istrator of the Veterans Administration in support of the 1979 amendment to 38
U.S.C. sec. 361 (1974), that, “in the adjudication of compensation and pension
claims, a wide variety of medical, legal, and other technical questions constantly
arise which require expert examiners of considerable training and experience and
which are not readily susceptible of judicial standardization.”

Daniel L. Cooper, then Under Secretary for Benefits, Department of Veterans Af-
fairs, in testimony before the House Veteran’s Affairs Committee on November 3,
2005, stated that the “number of disabilities per claim submitted by veterans has
increased significantly, making claims more complex.” He went on to describe the
influx of “new and more complex disability claims based on environmental and in-
fectious risks, traumatic brain injuries, complex combat injuries, involving multiple
body systems, concerns about vaccinations and other conditions.” He referred to the
aging of the veteran population, who were service connected for diabetes, as adding
to the complexity of claimed disabilities. He noted that “more than 220,000 veterans
are now service connected for diabetes.” Mr. Cooper went on to say that the number
of veterans submitting claims for PTSD through fiscal year 2005 had increased from
134,000 to 245,000. “These cases present unique processing complexities because of
evidentiary requirements to substantiate the event causing the stress disorder.”

In Kirkendall v. Department of the Army, 412 F.3d 1273, 1277 (Fed. Cir. 2005),
the Federal Circuit noted that the Veterans Employment Opportunities Act of 1998,
5 U.S.C. sec 333a, “is less detailed than the highly complex scheme used to provide
benefits for veterans.”

The DAV’s reliance on Gagnon and Wolff is equally misplaced. The Gagnon case
was decided 33 years ago. The petitioner was not a veteran. He was a felony proba-
tioner who was arrested after committing a burglary. The case involved the due
process rights of felony parolees in parole revocation proceedings. The Wolff case
was decided 32 years ago. The petitioner was a Nebraska prisoner, who challenged
the constitutionality of the Nebraska prison disciplinary proceedings. The Supreme
Court said that the prisoners’ rights were “subject to restrictions imposed by the na-
ture of the regime in which they have been lawfully committed.” The Court said fur-
ther that the proceedings “take place in a closed tightly controlled environment peo-
pled by those who have chosen to violate the criminal law and who have been law-
fully incarcerated for doing so.” (418 U.S. at 561)
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It was misleading in the extreme for the DAV to quote selectively from those
three Supreme Court opinions, and not tell the Committee the whole story. To liken
the due process rights of a paroled felon and an incarcerated prisoner with those
of a veteran, who has honorably served his or her country is completely unfounded,
and insulting to say the least.

It is urged that members of the legal staff of this Committee read these three Su-
preme Court decisions, if they have not done so. It will quickly be seen that those
decisions provide no substantial support for the DAV’s arguments against the enact-
ment of S. 2639.

The desirability of permitting veterans to employ lawyers during the early pro-
ceedings before the VA has been recognized by those in best position to perceive the
prejudicial effect of the current system—the Judges presiding over the CAVC.

They have seen at first hand the costly delays and prejudices that result when
issues and arguments are not raised before the VA prior to appeals to the Court.
Thus, Chief Judge Frank Nebeker, in a concurring opinion in Matter of Kenneth B.
Mason Jr., 12 Vet. App. 135 (1999), stated that “the Court experience. . . over the
past 9 years” convinced him that “the time was ripe for a reexamination of the role
of attorneys in the benefits adjudication process and whether this Court should have
the responsibility to oversee the matter of fees charged by those attorneys.” Judge
Nebeker was troubled by “the limited role lawyers are permitted (or may be paid)
to play in the adjudication of veterans benefits.” (Id. at 137) The opinion went on
to say:

“When judicial review was established 10 years ago, there was apparent concern
on the part of Congress that opening the door to lawyer representation, even in a
limited way, was fraught with potential peril that at least some oversight of the at-
torney-client relationship was necessary.” (Id. at 137)

Judge Nebeker questioned the need “effectively to restrict lawyer representation
by proscribing the charging of fees prior to BVA decision and the oversight of fee
agreements by the Court.” He continued by saying:

“In the absence of any empirical or statistical data, one can only wonder whether
Congress presumed that the bar would act unprofessionally or would replace the
services offered gratis by veterans service groups. If the former, it is an unfounded
indictment based on mistrust. If the latter, it is evidence of a desire to prevent the
bar from trespassing upon protected turf. In either case, now that we have had
nearly 10 years of experience, a questioning of the basic premise is in order.” (Ibid.)

Judge Nebeker then referred to the Court’s years of experience in reviewing Board
denials of benefits. He stated:

“The Court continues to see many appeals, if counsel were realistically permitted
to represent a claimant during the adjudication process before a final BVA decision,
an appeal would be unnecessary or seen as futile by the applicant; however, with
the present restriction on lawyer representation, an error at the VA level may not
be discovered until years later where, with counsel, it might well have been pre-
vented at the outset. Thus, restricting realistic access to counsel until after a final
BVA decision can cause years of delay both in adjudication before the VA and in
discovering error through appellate litigation, only to have the matter returned to
the VA for readjudication. This happens in many appeals.

“Effectively limiting lawyer representation until after a BVA final decision and
?Ifgeé )oversight of fee agreements is, quite arguably, unnecessarily paternalistic.”

id.

In a 2004 interview, then Chief Judge Donald L. Ivers, stated that lawyers “have
provided tremendous assistance” in cases before the Court. “The Court has histori-
cally taken a position recognizing the involvement of lawyers before the VA could
be very helpful . . ., and I concur. Tommy: Issue No. 4. 2004.

Retired Judge Ronald Holdaway, also a former General Counsel of the VA, speak-
ing at the CAVC Eighth Judicial Conference, expressed his support for an amend-
ment of 38 U.S.C. sec. 5094, allowing lawyers to represent veterans before the VA.

After pointing out that “all too frequently you get cases that have been through
the system seven or eight or nine times where nobody is really focused on what the
issue is or they’ve lost on an issue.” Judge Holdaway said:

“If you get lawyers involved at the beginning, you can focus on what is this case
about. I think you would get better records, you would narrow the issue, there
would be screening . . . But the fundamental reason, why should veterans be treat-
ed differently from anyone else?”

Speaking from an appellate judges point of view, Judge Holdaway stated further:

“It would be a lot easier for an appellate judge to review cases where counsel had
been involved; where there had been better building of the record; where the issues
had been narrowed; and where there had been a certain amount of screening going
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on when counsel explains to his client whether he’s got a good case or not. I think
all those would certainly be helpful to appellate judges.”

Thank you for considering the foregoing views which are presented in the interest
of the thousands of veterans who have filed claims for benefits for service-connected
disabilities, and those who will file such claims in the future.

PREPARED STATEMENT OF THE PARALYZED VETERANS OF AMERICA

Chairman Craig, Ranking Member Akaka, and Members of the Committee, Para-
lyzed Veterans of America (PVA) would like to thank you for the opportunity to sub-
mit a statement for the record on S. 2562, the “Veterans’ Compensation Cost-of-Liv-
ing Adjustment Act;” S. 2694, the “Veterans’ Choice of Representation Act;” S. 2659,
the “Native American Veterans Cemetery Act;” S. 2416, the “Veterans Employment
and Training Act;” S. 2121, the “Veterans Housing Fairness Act;” and proposed leg-
islation. We appreciate the efforts of the Committee to improve the benefits avail-
able for veterans.

S. 2562, THE “VETERANS’ COMPENSATION COST-OF-LIVING ADJUSTMENT ACT”

PVA supports S. 2562, the “Veterans’ Compensation Cost-of-Living Adjustment
Act of 2006.” This bill would increase the rates of compensation for veterans with
service-connected disabilities and the rates of dependency and indemnity compensa-
tion for widows of certain disabled veterans. As we have done in the past, we oppose
again this year the provision rounding down the cost-of-living adjustment to the
nearest whole dollar. Continuing to round down these benefits year after year only
serves to erode the value of them. Furthermore, this provision forces veterans to
bear some of the burden of cost-savings for the Federal Government.

S. 2694, THE “VETERANS’ CHOICE OF REPRESENTATION ACT”

PVA supports the principle that veterans should have the choice to hire attorneys;
however, we do not believe that S. 2694 offers the best approach to addressing this
issue.

The restrictions against veterans hiring lawyers to represent them date back to
the Civil War. At that time the prohibition may have made sense and was to protect
veterans from unscrupulous lawyers who were charging exorbitant fees to assist vet-
erans in obtaining their pensions. This law initially imposed a fee of $5, and it was
later raised to $10. This was considered a reasonable fee at the time and was not
eliminated until 1988 when Congress created the U.S. Court of Veterans’ Appeals,
which later became the Court of Appeals for Veterans’ Claims. The creation of the
Court led to a prohibition on veterans hiring a lawyer until after the Board of Vet-
erans’ Appeals rendered a final decision.

The reason for the statutory fee limitation, now a prohibition, does not exist cur-
rently and has not existed for a long time. Today, lawyers are highly regulated and
subject to significant disciplinary action if determined to have engaged in unscrupu-
lous or unethical conduct while engaged in the practice of law. We believe that VA’s
attempt to mollify the push to change the law to give veterans the choice to hire
a lawyer falls short. A May 2004 letter from VA General Counsel to Representative
Lane Evans, Ranking Minority Member of the House Committee on Veterans’ Af-
fairs, indicated that claimants can hire and pay a lawyer for pre-application for ben-
efits counseling under current law. It is the VA General Counsel’s position that as
long as the consultation occurred prior to the filing of the application for VA bene-
fits, and the lawyer did not prepare the application, there is no violation of statutes.
A law that would permit the veteran to hire a lawyer for pre-application advice but
denies him or her the ability to continue with this paid representation is harmful
to veterans and makes no sense.

Today there are a number of Veterans’ Service Organization (VSO) service officers
to assist veterans in accessing the full range of benefits and services available to
them. Veterans’ Service Organizations provide such services free-of-charge, and vet-
erans are free to choose which VSO they would like to assist them. Service officers
also help veterans access the many health care services available through the VA.
Likewise, they help veterans gain access to assistive technology and other equip-
ment to meet their accessibility needs. The service officer and the veteran develop
a unique relationship through this interaction and will, we believe, continue to serve
in this important role even if veterans are given the choice to hire a lawyer to rep-
resent them before the VA.

PVA believes that the most appropriate time for veterans to hire and pay a lawyer
to represent them is after a Notice of Disagreement is filed and their initial applica-
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tion for benefits has been denied. This is the time at which a lawyer’s skills would
be particularly helpful. Furthermore, PVA is unaware of any other government ben-
efits program which prohibits claimants from hiring a lawyer to assist those obtain-
ing benefits. This is the position taken by H.R. 4914, the “Veterans’ Choice of Rep-
resentation Act” that has been introduced in the House of Representatives by Rep-
resentative Evans.

If this legislation or similar legislation is enacted, it is imperative that the VA
conduct a campaign to inform veterans of their options. We believe that under the
Evans’ proposal, an information brochure outlining the veteran’s options following
a Notice of Disagreement could be included in the notification. This would allow vet-
erans to make a decision for themselves as to the type of representation they would
like through the rest of the claims adjudication process.

While PVA appreciates the logic of the proposal outlined in S. 2694 of a veteran
having the choice to hire a lawyer from the beginning of the application process,
PVA believes that this aspect of the Evans bill is a good compromise by perpet-
uating the valuable role played by VSOs and their service officers. It acknowledges
and addresses some of the concerns this issue has generated among the VSOs. This
may even encourage the VA to grant more meritorious claims upon initial applica-
tion.

But many issues remain to be addressed in any piece of final legislation. One of
the greatest questions is what will be considered reasonable fees to the veteran?
PVA believes that further guidance is needed for what would constitute a reason-
able fee for other than contingency fee arrangements. We recommend that the Com-
mittee consider language similar to that contained in Title 42 that governs recogni-
tion of representatives before the Social Security Administration and the fees that
those representatives may collect. Specifically, 42 U.S.C. §406(a)(2) specifies that an
attorney’s or agent’s fee will not be more than 25 percent of the total amount of
past-due benefits or $4,000, whichever is less. Similar protections could be placed
in the legislation for veterans hiring attorneys. Additionally, specific guidelines and
regulations are critical before allowing this program to begin. This must also include
the preservation of the pro-claimant aspects of the system.

Furthermore, we must not forget that responsibility for the claims backlog rests
with the Veterans Benefits Administration (VBA). This claims adjudication process
is not a faultless process. Moreover, VBA suffers from too few staff and not enough
resources to meet the demand that is placed on the system. If full consideration is
given for this legislation, then adequate funding and staffing must also be included
in that discussion. Otherwise, the system is really no better off.

Whatever legislation is passed, we must ensure that the best interests of the vet-
eran are protected in the end. With this in mind, it is critical that clear guidance
on the basis for suspension of veteran’s representatives be established, whether they
are lawyers, agents or even a VSO National Service Officer. And it must be ensured
that no provision of the law will conflict with a lawyer’s ethical obligation to zeal-
ously represent his or her client’s interests.

Though the original law severely restricting and finally prohibiting payment to at-
torneys may have been valid in the past, PVA believes that giving veterans the abil-
ity to choose and pay a reasonable fee to a representative of their choosing after
the initial Notice of Disagreement is the right thing to do at this time, so long as
our above mentioned considerations are taken into account.

S. 2659, THE “NATIVE AMERICAN VETERANS CEMETERY ACT”

PVA supports S. 2659 which would allow Indian tribal organizations to apply for
Federal grants to establish veterans’ cemeteries on trust lands. This legislation
would essentially provide for the same eligibility to Indian tribal organizations for
these grants that states currently have when they wish to construct a new ceme-
tery.

S. 2416, THE “VETERANS EMPLOYMENT AND TRAINING ACT”

PVA fully supports S. 2416, the “Veterans Employment and Training Act of 2006.”
With the increases in new veterans entering the VA system due to the current Glob-
al War on Terrorism, particularly the huge increase in National Guardsmen and re-
servists becoming veterans, every chance to expand the education opportunities for
this widely diverse group is critical. The ability to enter high technology training
that will lead to an occupation in this rapidly expanding field will help not only the
veteran, but the economic viability of America. Increasing the ability to accelerate
payments to receive this training will provide veterans with the opportunity to more
rapidly enter the high technology field. It will also assist in our veterans’ rapid tran-
sition from military service to community citizen and is a win for everyone. We also
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welcome the introduction of Senator DeWine’s legislation to make these similar ac-
celerated payments available to survivors and dependents of veterans.

S. 2121, THE “VETERANS HOUSING FAIRNESS ACT”

PVA supports the provisions of S. 2121. This legislation would authorize a veteran
to use veterans’ housing loan benefits to purchase stock or membership in a develop-
ment, project, or structure of a cooperative housing corporation. In order to do so,
the structure that the veteran purchases must be in compliance with criteria set
forth by the Secretary of Veterans Affairs, and it must be a single-family residential
unit.

PVA would like to thank you for the opportunity to submit our views on the im-
portant legislation pending before the Committee. We would be happy to answer
any questions that you submit for us in writing.

PREPARED STATEMENT OF DONALD SWEENEY, LEGISLATIVE DIRECTOR, NATIONAL
ASSOCIATION OF STATE APPROVING AGENCIES

INTRODUCTION

Chairman Craig, Ranking Member Akaka and Members of the Committee on Vet-
erans Affairs, this written testimony is provided in support of two of the bills that
were discussed at the hearing today. The National Association of State Approving
Agencies respectfully request that this testimony be placed in the record on the pro-
ceedings of the hearing.

REMARKS

The Association is pleased to add its support to S. 2416, the Veterans Employ-
ment and Training Act of 2006 and S. 3363, a bill to extend the provisions of S.
2416. Specifically, S. 2416 amends title 38, United States Code, to expand the scope
of programs of education for which accelerated payment of educational assistance
under the Montgomery GI Bill may be used. Similarly, S. 3363 extends the acceler-
ated payment provision to survivors’ and dependents’ that are eligible for assistance
under the Chapter 35 program. Both of these bills are significant improvements to
the existing accelerated payment provision of law, section 3014A of title 38, United
States Code, which limits payments to education leading to employment in high
technology industries.

In general, much has been done in recent years to provide servicemembers, vet-
erans and other eligible persons with greater opportunities to use the education and
training benefits to which they are entitled. Yet, the nature of the today’s global
economy demands that we continue to strive to help our workforce—especially our
veterans—to gain new knowledge and learn new skills in order to maximize their
contributions to the Nation. The provisions of S. 2416 and S. 3363 help to provide
th(lelse new learning opportunities in occupational areas where shortages currently or
will exist.

CLOSING

Thank Mr. Chairman, Ranking Member Akaka and Members of the Committee,
for the opportunity to provide written testimony on bills being considered by the
Committee. Additionally, we thank you for the leadership and support that you pro-
vide to our Nation’s military personnel, veterans and their dependents.

PREPARED STATEMENT OF JOSEPH A. VIOLANTE, NATIONAL LEGISLATIVE DIRECTOR,
THE DISABLED AMERICAN VETERANS

Mr. Chairman and Members of the Subcommittee:

On behalf of the 1.3 million members of the Disabled American Veterans (DAV),
I respectfully provide our comments on the following bills for the record.

S. 2694 would amend existing law to permit attorneys and agents to charge claim-
ants for services rendered in the preparation, presentation, and prosecution of
claims. It would authorize the Secretary of Veterans Affairs to collect registration
fees, set limitations for fees charged claimants, prescribe standards of conduct, and
expand grounds for suspension or exclusion from further practice for attorneys and
agents providing such services. It would subject veterans service organization rep-
resentatives to the same rules for suspension.

With removal of the limitation in current law that authorizes attorneys and
agents to charge claimants fees only for services provided after the date on which
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the Board of Veterans’ Appeals (BVA) first makes a decision in the case, fees could
be charged at all stages of the administrative claims process. The Disabled Amer-
ican Veterans opposes this provision.

Veterans should be able to file claims for disability benefits and receive fair deci-
sions from the Department of Veterans Affairs (VA) without the necessity to hire
and pay a large portion of their benefits to lawyers. Congress designed the current
administrative claims process to be non-adversarial and pro-veteran. Unlike litiga-
tion in the courts where the parties must discover and produce their own evidence
and affirmatively plead all the legal technicalities on which they base their suit,
Congress obligated VA to assist the claimant in obtaining pertinent evidence and
placed the duty upon VA to consider all relevant law and avenues of entitlement.

Disability compensation and other benefits for veterans and their families should
go to the intended beneficiaries for the purchase of the necessities of life and to
meet other needs, not into the pockets of lawyers. That is the very reason the sys-
tem was designed to work without lawyers and the wisdom behind the law that has
for so long prohibited lawyers from charging veterans for filing and prosecuting
claims: “There would seem to be no need for the assistance of an attorney in order
to initiate the claims process by completing and filing an application. Moreover,
even if the initial decision is adverse, the Committee believes that it may be unnec-
essary for a claimant to incur the substantial expense for attorney representation
that may not be involved in appealing the case for the first time to the BVA. The
claimant may well prevail, as many claimants currently do, without legal represen-
tation when the case is first before BVA.” S. Rep. No. 100-418, at 63-64 (1988).
“The Government interest, which has been articulated in congressional debates
since the fee limitation was first enacted in 1862 during the Civil War, has been
this: that the system for administering benefits should be managed in a sufficiently
informal way that there should be no need for the employment of an attorney to
obtain benefits to which a claimant was entitled, so that the claimant would receive
the entirety of the award without having to divide it with a lawyer.” Walters v. Na-
tional Ass’n of Radiation Survivors, 473 U.S. 305, 321 (1985). By allowing lawyers
to charge veterans for claims assistance, this bill abandons the commitment to a
system that delivers benefits to veterans without necessity to pay lawyers.

Under the best of circumstances, mistakes will be made in a mass adjudication
system such as VA’s, but claimants can guard against such mistakes through free
representation from recognized veterans organizations. Veterans organization rep-
resentatives also provide free advice, claims filing assistance, and a wide range of
other assistance with matters not involving monetary awards. Lawyers will have no
reason to assist veterans in matters that are not fee-producing. They will naturally
limit their assistance to matters where there is potential for receiving for them-
selves a portion of the claimants’ monetary benefits. Claimants who obtain the serv-
ices of lawyers rather than through appointment of a veterans service organization
representative may very well find themselves without the availability of free assist-
ance in routine matters that they receive from veterans service organization rep-
resentatives.

We believe enactment of this bill will have far reaching detrimental effects that
will far outweigh the emotional gratification of having the right to choose represen-
tation by a lawyer. The Court recognized the probable adverse effects in National
Ass’n of Radiation Survivors:

There can be little doubt that invalidation of the fee limitation would seriously
frustrate the oft-repeated congressional purpose for enacting it. Attorneys would be
freely employable by claimants to veterans’ benefits, and the claimant would as a
result end up paying part of the award, or its equivalent, to an attorney. But this
would not be the only consequence of striking down the fee limitation that would
be deleterious to the congressional plan.

A necessary concomitant of Congress’ desire that a veteran not need a representa-
tive to assist him in making his claim was that the system should be as informal
and nonadversarial as possible. . . . The regular introduction of lawyers into the
proceedings would be quite unlikely to further this goal. Describing the prospective
impact of lawyers in probation revocation proceedings, we said in Gagnon v.
Scarpelli, 411 U.S. 778, 787-788, 93 S.Ct. 1756, 1762, 36 L.E.d.2d 656 (1973):

“The introduction of counsel into a revocation proceeding will alter significantly
the nature of the proceeding. If counsel is provided for the probationer or parolee,
the State in turn will normally provide its own counsel; lawyers, by training and
disposition, are advocates and bound by professional duty to present all available
evidence and arguments in support of their clients’ positions and to contest with
vigor all adverse evidence and views. The role of the hearing body itself . . . may
become more akin to that of a judge at a trial, and less attuned to the rehabilitative
needs of the individual. . . . Certainly, the decisionmaking process will be pro-
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longed, and the financial cost to the State—for appointed counsel, . . . a longer
record, and the possibility of judicial review will not be insubstantial.”

We similarly noted in Wolff v. McDonnell, 418 U.S. 539, 570, 94 S.Ct. 2963, 2981,
41 L.Ed.2d 935 (1974), that the use of counsel in prison d1s01p11nary proceedmgs
would “inevitably give the proceedings a more adversary cast. . . .

Knowledgeable and thoughtful observers have made the same point in other lan-
guage:

“To be sure, counsel can often perform useful functions even in welfare cases or
other instances of mass justice; they may bring out facts ignored by or unknown to
the authorities, or help to work out satisfactory compromises. But this is only one
side of the coin. Under our adversary system the role of counsel is not to make sure
the truth is ascertained but to advance his client’s cause by any ethical means.
Within the limits of professional propriety, causing delay and sowing confusion not
only are his right but may be his duty. The appearance of counsel for the citizen
is likely to lead the government to provide one or at least to cause the government’s
representative to act like one. The result may be to turn what might have been a
short conference leading to an amicable result into a protracted controversy.

“These problems concerning counsel and confrontation inevitably bring up the
question whether we would not do better to abandon the adversary system in cer-
tain areas of mass justice. . . . While such an experiment would be a sharp break
with our tradition of adversary process, that tradition, which has come under seri-
ous general challenge from a thoughtful and distinguished judge, was not formu-
lated for a situation in which many thousands of hearings must be provided each
month.” Friendly, “Some Kind of Hearing,” 123 U.Pa.L.Rev. 1267, 1287-1290 (1975).

Thus, even apart from the frustration of Congress’ principal goal of wanting the
veteran to get the entirety of the award, the destruction of the fee limitation would
bid fair to complicate a proceeding which Congress wished to keep as simple as pos-
sible. It is scarcely open to doubt that if claimants were permitted to retain com-
pensated attorneys the day might come when it could be said that an attorney
might indeed be necessary to present a claim properly in a system rendered more
adversary and more complex by the very presence of lawyer representation. It is
only a small step beyond that to the situation in which the claimant who has a fac-
tually simple and obviously deserving claim may nonetheless feel impelled to retain
an attorney simply because so many other claimants retain attorneys. And this ad-
ditional complexity will undoubtedly engender greater administrative costs, with the
end result being that less Government money reaches its intended beneficiaries.

473 U.S. AT 323—26

It is understandable why some attorneys advocate changing the system. Perhaps
veterans who advocate it do so under the belief that they would generally receive
better representation by attorneys. Data on the subject simply do not support that
belief. Attorneys presumably choose only the cases they believe more meritorious,
where most veterans service organizations essentially represent any claimant and
do not refuse representation in cases merely because of a lower likelihood of favor-
able outcome. Nonetheless, historically and currently, attorneys still have no greater
success rate in BVA appeals, for example, than veterans service organization rep-
resentatives. In 2005, the average BVA allowance rate among veterans service orga-
nizations was 21.7 percent. The allowance rate for attorneys was 21.1 percent. Aver-
age allowance rates among the veterans service organizations are again higher than
allowance rates for attorneys thus far in 2006. With a 21.3 percent allowance rate
as of the end of April 2006, attorneys are below the overall average BVA allowance
rate for all appeals including those with no representation of 21.6 percent.

Beyond our opposition to removal of restrictions on attorneys’ fees, we have other
concerns about provisions of S. 2694. Section 2(b) of the bill would amend section
5904(b) of title 38, United States Code, by adding more grounds for suspending or
excluding attorneys and agents from further practice. These additional grounds are:
(1) failure of the attorney or agent “to conduct himself or herself with due regard
for the non-adversarial nature of any proceeding before the Department,” (2) sub-
mittal of “frivolous claims, issues, or arguments,” and (8) failure “to comply with
any other condition specified by the Secretary in regulations prescribed by the Sec-
retary for purposes of this subsection.” Section 2(a)(2) of the bill provides that vet-
erans organization representatives may be suspended on the grounds in section
5904(b) applicable to suspension and exclusion from further practice in the case of
attorneys and agents.

The Secretary of Veterans Affairs has promulgated a comprehensive rule gov-
erning suspension and termination of accreditation of representatives. We believe
additional statutory provisions for suspension of veterans service organization rep-
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resentatives are unnecessary. Moreover, we believe the new grounds that would be
added by section 2(b) of the bill are so broad and vague as to be difficult to follow
or enforce. For example, it is unclear what would be considered an action without
“due regard for the non-adversarial nature of any proceeding before the Depart-
ment.” In addition, given that VA has a duty to seek supporting evidence for a vet-
eran’s claim, the law does not require that such claim be accompanied by evidence.
Attorneys, agents, and representatives will sometimes be unable to determine the
factual merits of a claim before it is submitted. Under these circumstances and
many others that are unlike those of more traditional proceedings, it will be more
difficult to define frivolous claims. We believe these additional rules will unneces-
sarily complicate the process.

We also have some concern, should the bill be enacted, that it authorizes VA over-
sight only for contingency fee agreements under which the Secretary is to pay the
attorney directly from past-due benefits awarded on the basis of the claim. We be-
lieve this leaves open the possibility for abuse.

For these reasons, we believe enactment of these provisions will profoundly
change the administrative claims process to the detriment of veterans and other
claimants. We believe there is a potential for wide-ranging unintended consequences
that will be beneficial for neither claimants nor the Government. Beyond the cost
to veterans, added administrative costs for VA are likely to be substantial, without
commensurate added advantages or benefits for either.

S. 2562, the Veterans’ Compensation Cost-of-Living Adjustment Act of 2006,
would increase, effective as of December 1, 2006, the rates of disability compensa-
tion for veterans with service-connected disabilities and the rates of dependency and
indemnity compensation for survivors of certain service-connected disabled veterans.
However, within the cost-of-living adjustment (COLA) measure is a provision that
“Each dollar amount increased under paragraph (1), if not a whole dollar amount,
shall be rounded to the next lower whole dollar amount.” (The DAV supports the
overall intent of this bill.) To maintain the value of veterans’ benefits, they must
be adjusted to keep pace with the rise in the cost of living. Rounding down the ad-
justed rates to the next lower dollar amount, however, will gradually erode the
value of benefits over time and thus benefits will not keep pace with the rise in the
cost of living. Rounding down veterans’ cost-of-living adjustments unfairly targets
veterans for convenient cost savings for the government. Additionally, the DAV sup-
ports legislation that would provide for automatic annual adjustments, based on in-
creases in the cost of living, for specially adapted housing and automobile grants
to assist eligible disabled veterans and servicemembers. These grants must be ad-
justed annually if they are to keep pace with the rise in the cost of living and re-
main meaningful benefits.

Because the issues addressed within the following bills are not specific to its legis-
lative focus, the DAV has no resolutions pertaining to these measures. However, be-
cause they would benefit veterans and their family members, the DAV has no objec-
tion to their favorable consideration:

e S. 2659, the Native American Veterans Cemetery Act of 2005, would amend
title 38, United States Code, to provide for the eligibility of Indian tribal organiza-
tions for grants for the establishment of veterans’ cemeteries on trust lands.

e S. 2416, the Veterans Employment and Training Act of 2006, would provide
flexibility in the programs of education for which accelerated payments of edu-
cational assistance under the Montgomery GI Bill (MGIB) may be used. Specifically,
it would allow MGIB payments to be used for tuition for education programs that
lead to certification or licensure in an occupation, or leads to occupation in an indus-
try that has a critical shortage of employees or is an industry that is experiencing
a high growth rate.

e S.—, draft legislation, would authorize accelerated payments of educational as-
sistance for survivors and dependents of veterans who died or are permanently and
totally disabled as a result of a disability arising from active military service. Spe-
cifically, it would allow such payments to be used for tuition for education programs
that lead to certification or licensure in an occupation in a high technology field,
or leads to occupation in an industry that has a critical shortage of employees or
is an industry that is experiencing a high growth rate.

e S. 2121, the Veterans’ Housing Fairness Act of 2005, would provide housing
loan benefits for the purchase of residential cooperative apartment units.

We appreciate the Committee’s interest in ensuring the effectiveness of programs
for disabled veterans, and we appreciate the opportunity to present DAV’s views.
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NATIONAL ORGANIZATION
OF VETERAN’S ADVOCATES,
May 22, 2006.
Hon. LARRY CRAIG,
Chairman, Committee on Veterans’ Affairs,
Russell Senate Office Building,
Washington, DC.

DEAR MR. CHAIRMAN: I am writing to you on behalf of the National Organization
of Veterans’ Advocates to offer the following testimony in support of Senate Bill S.
2694. This bill, if enacted, would provide veterans with the choice to hire counsel
when they file their initial claims at the Regional Office. The Floor Statement sub-
mitted with this bill accurately explained that the point at which a veteran can hire
counsel under current law is too late in the process for counsel to be truly effective
because by that time the evidentiary record is effectively closed. . .if attorneys were
retained at an earlier stage of the process, they could be helpful in obtaining and
presenting necessary evidence and in ensuring that VA timely and accurately proc-
esses claims.

NOVA believes that veterans should have the right to choose whether they wish
to hire a lawyer. Every year NOVA members receive calls from many veterans re-
questing assistance with their claims that are pending before the VA. Unfortu-
nately, given the fee limitations in 38 U.S.C. §5904, our members are not able to
assist veterans at this critical stage of the proceedings. The best opportunity for an
attorney to assist a veteran is before the Board of Veterans’ Appeals denies the
claim because the record is not closed. S. 2694 would give the veterans the choice
to hire counsel during this crucial time period.

The United States Court of Appeals for Veterans Claims awarded NOVA the Hart
T. Mankin Distinguished Service Award in 2000. In presenting the award, the
Board of Judges specifically recognized that NOVA’s continuing legal education pro-
grams provide valuable training for attorneys. For over 10 years, NOVA has offered
continuing legal education, and it is the founding principle that led to the formation
of our organization. Therefore, NOVA supports the provisions of this bill that re-
quire the VA to ensure that all attorneys who practice before the VA have adequate
training or experience in this specialized area of the law.

While NOVA fully supports S. 2694, we urge you to examine the following issues.
First, as proposed, S. 2694 would only apply to veterans’ claims filed after the effec-
tive date of the legislation. The proposed bill would artificially create two categories
of veterans based upon date of filing: those permitted to hire counsel because their
claims are filed after the date of enactment, and those who are not allowed to hire
counsel. According to a recent GAO study, there were three hundred forty-six thou-
sand veterans claims pending at the end of fiscal year 2005. All of those veterans
would be precluded from hiring counsel under S. 2694 as proposed. Such a limita-
tion of the right to counsel appears to significantly undermine the rationale for and
purpose of the legislation. Moreover, as VA claims can take years if not decades to
resolve this dichotomy will exist for years to come. It is not at all apparent why a
veteran seeking a straightforward increase in a rating filed the day after the legisla-
tion becomes effective should have a right to hire counsel, while a veteran seeking
the same benefit the day before the act becomes effective should not. NOVA urges
you to make the law effective for all veterans who have claims pending on the date
of enactment as well as for those veterans who file claims after the date of enact-
ment.

Second, the bill should include a provision which eliminates the permissive lan-
guage in 38 U.S.C. §56904. When §5904 was originally enacted the law provided that
the Secretary may withhold and pay a 20 percent contingent fee to the attorney.
NOVA urges that the permissive language of 5904 “may” be changed to a manda-
tory statement that the Secretary “shall” withhold and pay.

For these reasons, NOVA strongly supports the Veterans Choice of Representation
Act of 2006 and urges you to consider these comments as you work with your col-
leagues in the House to enact this legislation. If you have any questions or need
any assistance please feel free to contact me. Thank you for your time and efforts
on behalf of veterans.

Very truly yours,
ROBERT V. CHISHOLM,
Past President.
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NAvVAJO NATION WASHINGTON OFFICE,
May 26, 2006.

Sen. DANIEL AKAKA,
U.S. Senate,
Washington, DC.

DEAR SENATOR AKAKA: On behalf of the Navajo Nation, I am writing to thank you
for the introduction on the S. 2659, the “Native American Veterans Cemetery Act
of 2006.” Currently, the Navajo Nation’s only Veterans cemetery is full and the Nav-
ajo Nation is without access to grant funding establish and maintain a Veterans
cemetery. Navajo Veterans who wished to be laid to rest with military honors
among fellow Native American warriors must be laid to rest far from the aboriginal
homeland they fought to protect. S. 2659 will allow Native American to be buried
near their families and in their homeland.

Another important issue for Navajo veterans is access to Improved Veterans
health care. Currently, the Navajo Nation and the Veterans Health Administration
are discussing the proposed placement of a VA health clinic within the Navajo Na-
tion.

The Navajo Nation respectfully requests Senator Akaka’s continued support these
two important measures. Furthermore, the Navajo Nation Washington Office will
continue to work to see additional support for S. 2659 among Congress and the Na-
tional American Indian Veterans Services Organization, Inc.

Again, thank you for introducing S. 29 and the Navajo Nation looks to your lead-
ership for S. 2659’s movement. If there are questions, please feel free contact me
at the Navajo Nation Washington Office at (202) 775-0393.

Sincerely,
SHARON CLAHCHISCHILLIAGE,
Executive Director.
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