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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Office of Procurement and Property
Management

7 CFR Part 3201

RIN 0599-AA15

Designation of Product Categories for
Federal Procurement

AGENCY: Office of Procurement and
Property Management, USDA.

ACTION: Final rule.

SUMMARY: The U.S. Department of
Agriculture (USDA) is amending the
Guidelines for Designating Biobased
Products for Federal Procurement, to
add 12 sections to designate product
categories within which biobased
products will be afforded Federal
procurement preference, as provided for
under section 9002 of the Farm Security
and Rural Investment Act of 2002, as
amended by the Food, Conservation,
and Energy Act of 2008 (referred to in
this document as ““section 9002”).
USDA is also establishing minimum
biobased contents for each of these
product categories.

DATES: This rule is effective December
19, 2012.

FOR FURTHER INFORMATION CONTACT: Ron
Buckhalt, USDA, Office of Procurement
and Property Management, Room 361,
Reporters Building, 300 7th St. SW.,
Washington, DC 20024; email:
biopreferred@usda.gov; phone (202)
205—4008. Information regarding the
Federal biobased preferred procurement
program (one part of the BioPreferred
Program) is available on the Internet at
http://www.biopreferred.gov.
SUPPLEMENTARY INFORMATION: The
information presented in this preamble
is organized as follows:

1. Authority

II. Background
III. Discussion of Public Comments

IV. Regulatory Information

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

B. Regulatory Flexibility Act (RFA)

C. Executive Order 12630: Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

D. Executive Order 12988: Civil Justice
Reform

E. Executive Order 13132: Federalism

F. Unfunded Mandates Reform Act of 1995

G. Executive Order 12372:
Intergovernmental Review of Federal
Programs

H. Executive Order 13175: Consultation
and Goordination With Indian Tribal
Governments

I. Paperwork Reduction Act

J. E-Government Act

K. Congressional Review Act

I. Authority

These product categories are
designated under the authority of
section 9002 of the Farm Security and
Rural Investment Act of 2002 (FSRIA),
as amended by the Food, Conservation,
and Energy Act of 2008 (FCEA), 7 U.S.C.
8102 (referred to in this document as
“section 9002”).

II. Background

As part of the BioPreferred Program,
USDA published, on June 5, 2012, a
proposed rule in the Federal Register
(FR) for the purpose of designating a
total of 12 product categories for the
preferred procurement of biobased
products by Federal agencies (referred
to hereafter in this FR notice as the
“preferred procurement program”). This
proposed rule can be found at 77 FR
33270. This rulemaking is referred to in
this preamble as Round 9 (RIN 0599-
AA15).

In the proposed rule, USDA proposed
designating the following 12 product
categories for the preferred procurement
program: Agricultural spray adjuvants;
animal cleaning products; deodorants;
dethatcher products; fuel conditioners;
leather, vinyl, and rubber care products;
lotions and moisturizers; shaving
products; specialty precision cleaners
and solvents; sun care products;
wastewater systems coatings; and water
clarifying agents.

Today’s final rule designates the
proposed product categories within
which biobased products will be
afforded Federal procurement
preference. USDA has determined that

each of the product categories being
designated under today’s rulemaking
meets the necessary statutory
requirements; that they are being
produced with biobased products; and
that their procurement will carry out the
following objectives of section 9002: to
improve demand for biobased products;
to spur development of the industrial
base through value-added agricultural
processing and manufacturing in rural
communities; and to enhance the
Nation’s energy security by substituting
biobased products for products derived
from imported oil and natural gas.

When USDA designates by
rulemaking a product category (a
generic grouping of products) for
preferred procurement under the
BioPreferred Program, manufacturers of
all products under the umbrella of that
product category, that meet the
requirements to qualify for preferred
procurement, can claim that status for
their products. To qualify for preferred
procurement, a product must be within
a designated product category and must
contain at least the minimum biobased
content established for the designated
item. With the designation of these
specific product categories, USDA
invites the manufacturers and vendors
of qualifying products to provide
information on the product, contacts,
and performance testing for posting on
its BioPreferred Web site, http://
www.biopreferred.gov. Procuring
agencies will be able to utilize this Web
site as one tool to determine the
availability of qualifying biobased
products under a designated product
category. Once USDA designates a
product category, procuring agencies are
required generally to purchase biobased
products within the designated product
category where the purchase price of the
procurement product exceeds $10,000
or where the quantity of such products
or of functionally equivalent products
purchased over the preceding fiscal year
equaled $10,000 or more.

Subcategorization. USDA has not
created subcategories for any of the
product categories designated in today’s
action. However, USDA will continue to
gather additional data related to the
categories designated today and
subcategories may be created in a future
rulemaking.

Minimum Biobased Contents. The
minimum biobased contents being
established with today’s rulemaking are
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based on products for which USDA has
biobased content test data. Because the
submission of product samples for
biobased content testing is on a strictly
voluntary basis, USDA was able to
obtain samples only from those
manufacturers who volunteered to
invest the resources required to submit
the samples. USDA has, however, begun
to receive additional biobased content
data associated with manufacturer’s
applications for certification to use the
USDA Certified Biobased Product label.
These test results are also considered
when determining the minimum
biobased content levels for designated
product categories. In today’s final rule,
none of the minimum biobased contents
are based on a single tested product.
USDA will continue to gather
information on the product categories
designated today and if additional data
on the biobased contents for products
within these designated product
categories are obtained, USDA will
evaluate whether the minimum
biobased content should be revised.
Overlap with EPA’s Comprehensive
Procurement Guideline program for
recovered content products under the
Resource Conservation and Recovery
Act (RCRA) Section 6002. USDA does
not believe that any of the product
categories being designated for Federal
preferred procurement in today’s
rulemaking overlap with an EPA-
designated recovered content product.
However, interested readers may obtain
more information on EPA’s CPG
products by accessing EPA’s Web site
http://www.epa.gov/epaoswer/non-hw/
procure/products.htm and then clicking
on the appropriate product name.
Federal Government Purchase of
Sustainable Products. The Federal
government’s sustainable purchasing
program includes the following three
statutory preference programs for
designated products: the BioPreferred
Program, the Environmental Protection
Agency’s Comprehensive Procurement
Guideline for products containing
recovered materials, and the
Environmentally Preferable Purchasing
program. The Office of the Federal
Environmental Executive (OFEE) and
the Office of Management and Budget
(OMB) encourage agencies to implement
these components comprehensively
when purchasing products and services.
Other Preferred Procurement
Programs. Federal procurement officials
should also note that biobased products
may be available for purchase by
Federal agencies through the AbilityOne
Program (formerly known as the Javits-
Wagner-O’Day (JWOD) program). Under
this program, members of organizations
including the National Industries for the

Blind (NIB) and the National Institute
for the Severely Handicapped (NISH)
offer products and services for preferred
procurement by Federal agencies. A
search of the AbilityOne Program’s
online catalog (www.abilityone.gov)
indicated that five of the product
categories being designated today
(deodorants; leather, vinyl, and rubber
care products; lotions and moisturizers;
specialty precision cleaners and
solvents; and sun care products) are
available through the AbilityOne
Program. While there is no specific
product within these product categories
identified in the AbilityOne online
catalog as being a biobased product, it
is possible that such biobased products
are available or will be available in the
future. Also, because additional
categories of products are frequently
added to the AbilityOne Program, it is
possible that biobased products within
other product categories being
designated today may be available
through the AbilityOne Program in the
future. Procurement of biobased
products through the AbilityOne
Program would further the objectives of
both the AbilityOne Program and the
preferred procurement program.

Outreach. To augment its own
research, USDA consults with industry
and Federal stakeholders to the
preferred procurement program during
the development of the rulemaking
packages for the designation of product
categories. USDA requests stakeholder
input in gathering information used in
determining the order of product
category designation and in identifying:
Manufacturers producing and marketing
products that fall within a product
category proposed for designation;
performance standards used by Federal
agencies evaluating products to be
procured; and warranty information
used by manufacturers of end user
equipment and other products with
regard to biobased products.

Future Designations. In making future
designations, USDA will continue to
conduct market searches to identify
manufacturers of biobased products
within product categories. USDA will
then contact the identified
manufacturers to solicit samples of their
products for voluntary submission for
biobased content testing. Based on these
results, USDA will then propose new
product categories for designation for
preferred procurement.

USDA has developed a preliminary
list of product categories for future
designation and has posted this
preliminary list on the BioPreferred
Web site. While this list presents an
initial prioritization of product
categories for designation, USDA cannot

identify with certainty which product
categories will be presented in each of
the future rulemakings. In response to
comments from other Federal agencies,
USDA intends to give increased priority
to those product categories that contain
the highest biobased content. In
addition, as the program matures,
manufacturers of biobased products
within some industry segments have
become more responsive to USDA’s
requests for technical information than
those in other segments. Thus, product
categories with high biobased content
and for which sufficient technical
information can be obtained quickly
may be added or moved up on the
prioritization list.

II1. Discussion of Public Comments

USDA solicited comments on the
proposed rule for 60 days ending on
August 6, 2012. USDA received two
comments by that date. One of the
comments was from a company that
provides consulting services in critical
and industrial product cleaning and the
other was from an individual citizen.
The comments are presented below,
along with USDA’s responses, and are
shown under the product categories to
which they apply. After consideration of
the comments, USDA is finalizing the
designation of the 12 product categories
within which biobased products will be
afforded Federal procurement
preference, as proposed.

Specialty Precision Cleaners and
Solvents

Comment: One commenter is opposed
to the designation of the “specialty
precision cleaners and solvents”
product category. The commenter
provided their rationale for opposing
the designation of the product category
under six headings, which are presented
below.

1. Public Safety Concerns. The
commenter stated that there are likely to
be widespread performance issues
related to the cleaning of many high-
value products or where the
consequences of inadequate cleaning
and residual contamination are dire.
The commenter gave as an example the
cleaning of single use and reusable
medical devices where leachable
residue from cleaning agents is
unacceptable, and may be dangerous for
the patient.

2. Unestablished Performance, Need
for Product Development. The
commenter stated that the suitability of
a cleaning agent for a given application
includes many parameters (wettability,
boiling point, rinseability, residue,
compatibility with materials of
construction, purity of biobased
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ingredients) and that the selection of a
particular cleaning agent is application-
specific. Because of their role in
evaluating and advising clients on the
many biobased products offered for sale,
the commenter stated that they have
actively and repeatedly sought out other
contributors on the subject and have
been unable to obtain definitive,
scientific contributions. Based on the
lack of scientific information, the
commenter believes that biobased
products for precision cleaning require
further development.

3. Conflict With Other Regulations.
The commenter stated that the proposed
requirement is in conflict with Federal,
State, and regional mandates to improve
air quality. The commenter explained
that most of the biobased cleaning
products would be subject to VOC
regulations and restrictions. The
commenter also stated that the
definition of precision cleaners is not in
harmony with that used for precision
cleaners by the EPA Significant New
Alternative Policy (SNAP) program. The
commenter stated that the USDA
definition seems to cross over the SNAP
categories that include metals,
electronics, and precision cleaning.

4. Costs to Industry and Government.
The commenter stated that requiring or
favoring biobased precision cleaners
will put an undue burden on industry
and is detrimental to U.S. economic
recovery. The commenter further stated
that adopting a new cleaning agent
requires extensive testing, obtaining
new cleaning equipment, and training of
employees. According to the
commenter, these activities involve high
capital and ongoing costs as well as
significant engineering effort. The
commenter stated that the effort and
costs of demonstrating efficacy of
cleaning and lack of compatibility
issues should be spearheaded by the
producers and suppliers of biobased
products. The commenter also stated
that regulatory costs, such as in-use
control of VOCs and the costs of waste
management, can be prohibitive.

5. Comments, Process for Industry
Investigation. The commenter stated
that the background documentation on
the BioPreferred Web site for this
category is very difficult to find and
contains numerous inaccuracies. The
commenter believes that many of the
products listed are not biobased
products and many are intended for
household or consumer use or for
janitorial use. The commenter further
stated that these products are not
recommended for precision cleaning
because of the presence of fragrance and
lotions, the lack of product support for
precision applications, and the potential

for unexpected and undisclosed
formulation changes.

6. Potential for Development. The
commenter stated that biobased
precision cleaners or cleaning agents for
clinical cleaning could be developed.
However, according to the commenter,
it would be counterproductive to place
the burden of such development on
manufacturers of products and
components who do hard-surface
cleaning. The commenter stated that
until such products have been
developed and until cleaning efficacy
and product safety has been
demonstrated, their use should not be
required.

Response: USDA agrees with the
commenter’s general position that
biobased specialty precision cleaners
and solvents have not been
demonstrated to meet every
performance need that may be
encountered in precision cleaning
operations. USDA recognizes that
specialty precision cleaners and
solvents is a product category with
wide-ranging performance demands,
depending on the type and end use of
the product or surface on which the
cleaner is being used. The commenter
mentions single use and reusable
medical devices as examples of
applications where, according to the
commenter, biobased specialty
precision cleaners may not meet
performance requirements. USDA
points out that the intent of designating
biobased specialty precision cleaners
and solvents for Federal procurement
preference is not to eliminate the use of
traditional cleaners in cases such as
those mentioned by the commenter. The
intent of the designation is, rather, to
require that Federal agencies give
preference to biobased specialty
precision cleaners and solvents in those
cases where such biobased products
meet the agency’s performance
requirements as well as availability and
cost considerations. Federal agencies are
not required to purchase and use
biobased products if the available
products are not capable of meeting
reasonable performance expectations or
are not priced competitively with non-
biobased products. Section 9002 is very
specific regarding these exceptions.
However, USDA encourages Federal
agencies to explore available biobased
products and communicate with
biobased product manufacturers
regarding performance and cost issues.
Reputable biobased product
manufacturers should be willing to
work with Federal agencies to resolve
issues and they should also recognize
that, even with the Federal procurement
preference, they will not be successful

if their products do not perform up to
expectations.

USDA recognizes that performance is
the key factor in making purchasing
decisions among the various types of
products within most product
categories. However, USDA believes
that many situations exist where
biobased specialty precision cleaners
and solvents may perform as well as, or
better, than the more traditional
petroleum based cleaners and solvents.
Thus, USDA believes that the
designation of biobased specialty
precision cleaners and solvents is
consistent with the goals and objectives
of the BioPreferred program and has
finalized the designation in today’s
rulemaking.

With regard to the commenter’s
statements about potential conflicts
with EPA VOC rules, USDA has not
attempted to address other regulatory
requirements for the manufacture or use
of biobased products that are
alternatives for petroleum based
products. Manufacturers and users of
biobased alternative products must still
be aware of, and comply with,
applicable regulations related to
environmental, safety, and health
concerns. USDA statutory authority for
the BioPreferred program allows only
the consideration of biobased content,
not such factors as ozone depletion,
flammability, or exposure limits.
Manufacturers of specialty precision
cleaners and solvents, or any other
biobased product, must address such
issues with the agencies having the
proper jurisdiction.

USDA agrees with the commenter’s
position that the primary costs of
demonstrating efficacy of cleaning and
lack of compatibility issues should be
borne by the producers and suppliers of
the biobased products. However, USDA
believes that the statutory authority for
the BioPreferred program addresses this
issue. As discussed above, Section 9002
is very specific that Federal agencies are
not required to purchase and use
biobased products if the available
products are not capable of meeting
reasonable performance expectations or
are not priced competitively with non-
biobased products. Thus, the burden to
demonstrate to Federal purchasing
agents that biobased products are
competitive in terms of performance
and cost is on the producers and
suppliers of the biobased products.

USDA appreciates the commenter’s
statements concerning the background
documentation provided on the
BioPreferred Web site. USDA points out
that the goal of the “industry
investigation” is not necessarily to
create a definitive list of biobased
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products and their manufacturers, but to
confirm that a sufficient number of
biobased products are available to
support the designation of the product
category. To identify available biobased
products, USDA often searches for (and
lists) all products within a product
category, including those that are made
from petroleum based ingredients. Also,
in performing the background searches
to document the availability of biobased
products within a product category,
USDA often uses search terms that may
return products with names or functions
that sound similar to the products being
investigated but that are actually very
different.

After the initial list of products is
generated, USDA focuses on gathering
specific information from the
manufacturers of products that are
found to be biobased products that
potentially support the designation of
the product category. Thus, while USDA
acknowledges that the “industry
investigation” results can be somewhat
misleading, USDA believes that the
information used to support the final
decision to designate the product
category is clearly provided in other
background files. For example, the
“item designation report” includes
biobased content information and the
BEES analysis results and the “‘item
summary’’ lists those products for
which USDA obtained product
information from the manufacturers.

In response to the commenter’s
statement that the background
documentation was hard to locate,
USDA will consider possible clarifying
revisions to the structure or the
headings of the information posted on
the BioPreferred Web site.

Water Clarifying Agents

Comment: One commenter stated that
carbon and other biobased media should
be considered as part of the water
clarifying agents category. The
commenter stated that any of these
biobased media require consideration
for the BioPreferred status, because of
the fact that these are the most capable
to achieve the desired end result—
treated water.

Response: The primary criteria that
must be met by products to qualify for
the procurement preference under the
BioPreferred program is the minimum
biobased content established for the
product category into which the
products fall. Products within the water
clarifying agents product category must
have a minimum biobased content of at
least 92 percent, based on the amount of
qualifying biobased carbon in the
product as a percent of the weight
(mass) of the total organic carbon in the

finished product. The biobased content
must be demonstrated by testing using
ASTM D6866.1 Thus, if the water
clarifying agents mentioned by the
commenter meet the minimum biobased
content criteria, they would qualify for
preferred procurement under the
BioPreferred program.

IV. Regulatory Information

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

Executive Order 12866, as
supplemented by Executive Order
13563, requires agencies to determine
whether a regulatory action is
“significant.” The Order defines a
“significant regulatory action” as one
that is likely to result in a rule that may:
‘(1) Have an annual effect on the
economy of $100 million or more or
adversely affect, in a material way, the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

Today’s final rule has been
determined by the Office of
Management and Budget to be not
significant for purposes of Executive
Order 12866. We are not able to quantify
the annual economic effect associated
with today’s final rule. As discussed in
the preamble to the proposed
rulemaking, USDA made extensive
efforts to obtain information on the
Federal agencies’ usage within the 12
designated product categories, including
their subcategories. These efforts were
largely unsuccessful. Therefore,
attempts to determine the economic
impacts of today’s final rule would
require estimation of the anticipated
market penetration of biobased products
based upon many assumptions. In
addition, because agencies have the
option of not purchasing biobased
products within designated product

1 ASTM D6866, ““Standard Test Methods for
Determining the Biobased Content of Solid, Liquid,
and Gaseous Samples Using Radiocarbon
Analysis,” is used to distinguish between carbon
from fossil resources (non-biobased carbon) and
carbon from renewable sources (biobased carbon).
The biobased content is expressed as the percentage
of total carbon that is biobased carbon.

categories if price is ‘‘unreasonable,” the
product is not readily available, or the
product does not demonstrate necessary
performance characteristics, certain
assumptions may not be valid. While
facing these quantitative challenges,
USDA relied upon a qualitative
assessment to determine the impacts of
today’s final rule. Consideration was
also given to the fact that agencies may
choose not to procure designated items
due to unreasonable price.

1. Summary of Impacts

Today’s final rule is expected to have
both positive and negative impacts to
individual businesses, including small
businesses. USDA anticipates that the
biobased preferred procurement
program will provide additional
opportunities for businesses and
manufacturers to begin supplying
products under the designated biobased
product categories to Federal agencies
and their contractors. However, other
businesses and manufacturers that
supply only non-qualifying products
and do not offer biobased alternatives
may experience a decrease in demand
from Federal agencies and their
contractors. USDA is unable to
determine the number of businesses,
including small businesses, that may be
adversely affected by today’s final rule.
The final rule, however, will not affect
existing purchase orders, nor will it
preclude businesses from modifying
their product lines to meet new
requirements for designated biobased
products. Because the extent to which
procuring agencies will find the
performance, availability and/or price of
biobased products acceptable is
unknown, it is impossible to quantify
the actual economic effect of the rule.

2. Benefits of the Final Rule

The designation of these 12 product
categories provides the benefits outlined
in the objectives of section 9002; to
increase domestic demand for many
agricultural commodities that can serve
as feedstocks for production of biobased
products, and to spur development of
the industrial base through value-added
agricultural processing and
manufacturing in rural communities. On
a national and regional level, today’s
final rule can result in expanding and
strengthening markets for biobased
materials used in these product
categories.

3. Costs of the Final Rule

Like the benefits, the costs of today’s
final rule have not been quantified. Two
types of costs are involved: Costs to
producers of products that will compete
with the preferred products and costs to
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Federal agencies to provide
procurement preference for the
preferred products. Producers of
competing products may face a decrease
in demand for their products to the
extent Federal agencies refrain from
purchasing their products. However, it
is not known to what extent this may
occur. Pre-award procurement costs for
Federal agencies may rise minimally as
the contracting officials conduct market
research to evaluate the performance,
availability and price reasonableness of
preferred products before making a
purchase.

B. Regulatory Flexibility Act (RFA)

The RFA, 5 U.S.C. 601-602, generally
requires an agency to prepare a
regulatory flexibility analysis of any rule
subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

USDA evaluated the potential impacts
of its designation of these product
categories to determine whether its
actions would have a significant impact
on a substantial number of small
entities. Because the preferred
procurement program established under
section 9002 applies only to Federal
agencies and their contractors, small
governmental (city, county, etc.)
agencies are not affected. Thus, the
proposal, if promulgated, will not have
a significant economic impact on small
governmental jurisdictions.

USDA anticipates that this program
will affect entities, both large and small,
that manufacture or sell biobased
products. For example, the designation
of product categories for preferred
procurement will provide additional
opportunities for businesses to
manufacture and sell biobased products
to Federal agencies and their
contractors. Similar opportunities will
be provided for entities that supply
biobased materials to manufacturers.

The intent of section 9002 is largely
to stimulate the production of new
biobased products and to energize
emerging markets for those products.
Because the program is still in its
infancy, however, it is unknown how
many businesses will ultimately be
affected. While USDA has no data on
the number of small businesses that may
choose to develop and market biobased
products within the product categories
designated by this rulemaking, the
number is expected to be small. Because

biobased products represent a small
emerging market, only a small
percentage of all manufacturers, large or
small, are expected to develop and
market biobased products. Thus, the
number of small businesses
manufacturing biobased products
affected by this rulemaking is not
expected to be substantial.

The preferred procurement program
may decrease opportunities for
businesses that manufacture or sell non-
biobased products or provide
components for the manufacturing of
such products. Most manufacturers of
non-biobased products within the
product categories being proposed for
designation for Federal preferred
procurement in this rule are expected to
be included under the following NAICS
codes: 325320 (pesticide and other
agricultural chemicals manufacturing),
325411 (medicinal and botanical
manufacturing), 325412 (pharmaceutical
preparation manufacturing), 325510
(paint and coating manufacturing),
325612 (polish and other sanitation
goods manufacturing), and 325620
(toilet preparation manufacturing).
USDA obtained information on these six
NAICS categories from the U.S. Census
Bureau’s Economic Census database.
USDA found that the Economic Census
reports about 3,756 companies within
these 6 NAICS categories and that these
companies own a total of about 4,374
establishments. Thus, the average
number of establishments per company
is about 1.2. The Census data also
reported that of the 4,374 individual
establishments, about 4,258 (97.3
percent) have fewer than 500
employees. USDA also found that the
overall average number of employees
per company among these industries is
about 92 and that the pharmaceutical
preparation manufacturing segment
(with an average of about 250) is the
only segment reporting an average of
more than 100 employees per company.
Thus, nearly all of the businesses fall
within the Small Business
Administration’s definition of a small
business (less than 500 employees, in
most NAICS categories).

USDA does not have data on the
potential adverse impacts on
manufacturers of non-biobased products
within the product categories being
designated, but believes that the impact
will not be significant. Most of the
product categories being designated in
this rulemaking are typical consumer
products widely used by the general
public and by industrial/commercial
establishments that are not subject to
this rulemaking. Thus, USDA believes
that the number of small businesses
manufacturing non-biobased products

within the product categories being
designated and selling significant
quantities of those products to
government agencies affected by this
rulemaking to be relatively low. Also,
this final rule will not affect existing
purchase orders and it will not preclude
procuring agencies from continuing to
purchase non-biobased products when
biobased products do not meet the
availability, performance, or reasonable
price criteria. This final rule will also
not preclude businesses from modifying
their product lines to meet new
specifications or solicitation
requirements for these products
containing biobased materials.

After considering the economic
impacts of this final rule on small
entities, USDA certifies that this action
will not have a significant economic
impact on a substantial number of small
entities.

While not a factor relevant to
determining whether the final rule will
have a significant impact for RFA
purposes, USDA has concluded that the
effect of the rule will be to provide
positive opportunities to businesses
engaged in the manufacture of these
biobased products. Purchase and use of
these biobased products by procuring
agencies increase demand for these
products and result in private sector
development of new technologies,
creating business and employment
opportunities that enhance local,
regional, and national economies.

C. Executive Order 12630:
Governmental Actions and Interference
With Constitutionally Protected Property
Rights

This final rule has been reviewed in
accordance with Executive Order 12630,
Governmental Actions and Interference
with Constitutionally Protected Property
Rights, and does not contain policies
that would have implications for these
rights.

D. Executive Order 12988: Civil Justice
Reform

This final rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. This rule does not
preempt State or local laws, is not
intended to have retroactive effect, and
does not involve administrative appeals.

E. Executive Order 13132: Federalism

This final rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. Provisions of this final rule
will not have a substantial direct effect
on States or their political subdivisions
or on the distribution of power and
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responsibilities among the various
government levels.

F. Unfunded Mandates Reform Act of
1995

This final rule contains no Federal
mandates under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA),
2 U.S.C. 1531-1538, for State, local, and
tribal governments, or the private sector.
Therefore, a statement under section
202 of UMRA is not required.

G. Executive Order 12372:
Intergovernmental Review of Federal
Programs

For the reasons set forth in the Final
Rule Related Notice for 7 CFR part 3015,
subpart V (48 FR 29115, June 24, 1983),
this program is excluded from the scope
of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials. This
program does not directly affect State
and local governments.

H. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Today’s final rule does not
significantly or uniquely affect “one or
more Indian tribes,* * * the
relationship between the Federal
Government and Indian tribes, or
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.” Thus,
no further action is required under
Executive Order 13175.

* x %

I. Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
through 3520), the information
collection under this final rule is
currently approved under OMB control
number 0503-0011.

J. E-Government Act Compliance

USDA is committed to compliance
with the E-Government Act, which
requires Government agencies, in
general, to provide the public the option
of submitting information or transacting
business electronically to the maximum
extent possible. USDA is implementing
an electronic information system for
posting information voluntarily
submitted by manufacturers or vendors
on the products they intend to offer for
preferred procurement under each
designated product category. For
information pertinent to E-Government
Act compliance related to this rule,
please contact Ron Buckhalt at (202)
205—-4008.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, that includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. USDA has
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register.

List of Subjects in 7 CFR Part 3201

Biobased products, Procurement.

For the reasons stated in the
preamble, the Department of Agriculture
is amending 7 CFR chapter XXXII as
follows:

CHAPTER XXXII—OFFICE OF
PROCUREMENT AND PROPERTY
MANAGEMENT

PART 3201—GUIDELINES FOR
DESIGNATING BIOBASED PRODUCTS
FOR FEDERAL PROCUREMENT

m 1. The authority citation for part 3201
continues to read as follows:

Authority: 7 U.S.C. 8102.

m 2. Add §§3201.88 through 3201.99 to
subpart B to read as follows:

Sec.

3201.88
3201.89
3201.90
3201.91

Agricultural spray adjuvants.

Animal cleaning products.

Deodorants.

Dethatcher products.

3201.92 Fuel conditioners.

3201.93 Leather, vinyl, and rubber care
products.

3201.94 Lotions and moisturizers.

3201.95 Shaving products.

3201.96 Specialty precision cleaners and
solvents.

3201.97 Sun care products.

3201.98 Wastewater systems coatings.

3201.99 Water clarifying agents.

§3201.88 Agricultural spray adjuvants.

(a) Definition. Products mixed in the
spray tank with the herbicide, pesticide,
or fertilizer formulas that will improve
the efficiency and the effectiveness of
the chemicals, including sticking agents,
wetting agents, etc.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 50 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased agricultural spray
adjuvants. By that date, Federal agencies
that have the responsibility for drafting
or reviewing specifications for products
to be procured shall ensure that the
relevant specifications require the use of
biobased agricultural spray adjuvants.

§3201.89 Animal cleaning products.

(a) Definition. Products designed to
clean, condition, or remove substances
from animal hair or other parts of an
animal.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 57 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased animal cleaning
products. By that date, Federal agencies
that have the responsibility for drafting
or reviewing specifications for products
to be procured shall ensure that the
relevant specifications require the use of
biobased animal cleaning products.

§3201.90 Deodorants.

(a) Definition. Products that are
designed for inhibiting or masking
perspiration and other body odors and
that are often combined with an
antiperspirant.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 73 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased deodorants. By that
date, Federal agencies that have the
responsibility for drafting or reviewing
specifications for products to be
procured shall ensure that the relevant
specifications require the use of
biobased deodorants.

§3201.91 Dethatchers.

(a) Definition. Products used to
remove non-decomposed plant material
accumulated in grassy areas.

(b) Minimum biobased content. The
Federal preferred procurement product
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must have a minimum biobased content
of at least 87 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased dethatchers. By that
date, Federal agencies that have the
responsibility for drafting or reviewing
specifications for products to be
procured shall ensure that the relevant
specifications require the use of
biobased dethatchers.

§3201.92 Fuel conditioners.

(a) Definition. Products formulated to
improve the performance and efficiency
of engines by providing benefits such as
removing accumulated deposits,
increasing lubricity, removing moisture,
increasing the cetane number, and/or
preventing microbial growths within the
fuel system.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 64 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased fuel conditioners.
By that date, Federal agencies that have
the responsibility for drafting or
reviewing specifications for products to
be procured shall ensure that the
relevant specifications require the use of
biobased fuel conditioners.

§3201.93 Leather, vinyl, and rubber care
products.

(a) Definition. Products that help
clean, nourish, protect, and restore
leather, vinyl, and rubber surfaces,
including cleaners, conditioners,
protectants, polishes, waxes, etc.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 55 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased leather, vinyl, and
rubber care products. By that date,
Federal agencies that have the

responsibility for drafting or reviewing
specifications for products to be
procured shall ensure that the relevant
specifications require the use of
biobased leather, vinyl, and rubber care
products.

§3201.94 Lotions and moisturizers.

(a) Definition. Creams and oils used to
soften and treat damaged skin.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 59 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased lotions and
moisturizers. By that date, Federal
agencies that have the responsibility for
drafting or reviewing specifications for
products to be procured shall ensure
that the relevant specifications require
the use of biobased lotions and
moisturizers.

§3201.95 Shaving products.

(a) Definition. Products designed for
every step of the shaving process,
including shaving creams, gels, soaps,
lotions, and aftershave balms.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 92 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased shaving products.
By that date, Federal agencies that have
the responsibility for drafting or
reviewing specifications for products to
be procured shall ensure that the
relevant specifications require the use of
biobased shaving products.

§3201.96 Specialty precision cleaners and
solvents.

(a) Definition. Cleaners and solvents
used in specialty applications. These
materials may be used in neat solution,
diluted with water, or in hand wiping
applications.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 56 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a

percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased specialty precision
cleaners and solvents. By that date,
Federal agencies that have the
responsibility for drafting or reviewing
specifications for products to be
procured shall ensure that the relevant
specifications require the use of
biobased specialty precision cleaners
and solvents.

§3201.97 Sun care products.

(a) Definition. Products including
sunscreens, sun blocks, and suntan
lotions that are topical products that
absorb or reflect the sun’s ultraviolet
radiation to protect the skin.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 53 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased sun care products.
By that date, Federal agencies that have
the responsibility for drafting or
reviewing specifications for products to
be procured shall ensure that the
relevant specifications require the use of
biobased sun care products.

§3201.98 Wastewater systems coatings.

(a) Definition. Coatings that protect
wastewater containment tanks, liners,
roofing, flooring, joint caulking,
manholes and related structures from
corrosion. Protective coatings may cover
the entire system or be used to fill
cracks in systems.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 47 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased wastewater systems
coatings. By that date, Federal agencies
that have the responsibility for drafting
or reviewing specifications for products
to be procured shall ensure that the
relevant specifications require the use of
biobased wastewater systems coatings.
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§3201.99 Water clarifying agents.

(a) Definition. Products designed to
clarify and improve the quality of water
by reducing contaminants such as
excess nitrites, nitrates, phosphates,
ammonia, and built-up sludge from
decaying waste and other organic
matter.

(b) Minimum biobased content. The
Federal preferred procurement product
must have a minimum biobased content
of at least 92 percent, which shall be
based on the amount of qualifying
biobased carbon in the product as a
percent of the weight (mass) of the total
organic carbon in the finished product.

(c) Preference compliance date. No
later than November 19, 2013, procuring
agencies, in accordance with this part,
will give a procurement preference for
qualifying biobased water clarifying
agents. By that date, Federal agencies
that have the responsibility for drafting
or reviewing specifications for products
to be procured shall ensure that the
relevant specifications require the use of
biobased water clarifying agents.

Dated: November 9, 2012.
Gregory L. Parham,

Acting Assistant Secretary for
Administration, U.S. Department of
Agriculture.

[FR Doc. 2012-28045 Filed 11-16-12; 8:45 am]
BILLING CODE 3410-93-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2012-0518]
RIN 1625-AA00

Safety Zone; Water Main Crossing;

Choctawhatchee Bay; Santa Rosa
Beach, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard has
established a temporary safety zone for
a portion of the Gulf Intracoastal
Waterway in Choctawhatchee Bay,
Santa Rosa Beach, FL. This action is
necessary for the protection of persons
and vessels, on navigable waters, during
the construction of a subaqueous water
main. Entry into or transiting in this
zone will be prohibited to all vessels,
mariners, and persons unless
specifically authorized by the Captain of
the Port Mobile or a designated
representative.

DATES: This rule is effective in the CFR
on November 19, 2012 through

November 30, 2012. This rule is
effective with actual notice for purposes
of enforcement on October 12, 2012.
This rule will remain in effect through
November 30, 2012.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2012-0518. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH”. Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, call or email LT Lenell J. Carson,
Sector Mobile, Waterways Division, U.S.
Coast Guard; telephone 251-441-5940,
email Lenell.].Carson@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Renee V.
Wright, Program Manager, Docket
Operations, telephone 202—-366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
GICW  Gulf Intracoastal Waterway
COTP Captain of the Port

LLNR Light List Number

TFR Temporary Final Rule

A. Regulatory History and Information

The Coast Guard published a NPRM
in the Federal Register on July 10, 2012
(77 FR 40541), providing proper notice
and opportunity to comment on this
rule. No comments were received nor
were there any requests for a public
meeting. The Coast Guard also
published a TFR in the Federal Register
on September 14, 2012 (77 FR 56772).

The Coast Guard is making this rule
effective less than 30 days after
publication in the Federal Register
pursuant to authority the
Administrative Procedure Act (APA) (5
U.S.C. 533(d)). This provision
authorizes an agency to make a rule
effective less than 30 days after
publication in the Federal Register
when the agency for good cause finds
that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(d)(3), the Coast Guard finds that
good cause exists for making this rule
effective less than 30 days after

publication in the Federal Register.
This action is necessary for the
protection of persons and vessels, on
navigable waters, during the
construction of a subaqueous water
main that begun in June 2012. It would
be contrary to public interest to delay
the effective date of the rule.

B. Basis and Purpose

A 36” subaqueous water main is being
constructed across the Choctawhatchee
Bay to improve water system delivery.
The water main will cross the GICW, a
federally maintained navigable channel.
Construction of the water main and the
required use of turbidity silt curtains
pose significant safety hazards to both
vessels and mariners operating in or
near the GICW. The COTP Mobile is
establishing a temporary safety zone for
a portion of GICW in Choctawhatchee
Bay, Santa Rosa Beach, FL. This
temporary safety zone is deemed
necessary to protect persons and vessels
during construction of the water main
across the GICW. The legal basis and
authorities for this rule are found in 33
U.S.C. 1231, 46 U.S.C. Chapter 701,
3306, 3703; 50 U.S.C. 191, 195; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Public Law 107-295, 116 Stat. 2064; and
Department of Homeland Security
Delegation No. 0170.1, which
collectively authorize the Coast Guard
to propose, establish, and define
regulatory safety zones.

The COTP anticipates some impact on
vessel traffic due to this regulation.
However, the temporary safety zone is
deemed necessary for the protection of
life and property within the COTP
Mobile zone.

C. Discussion of Comments, Changes
and the Temporary Final Rule

The regulatory text for this rule has
been amended reflecting an updated
effective period and anticipated closure
times for the safety zone. The original
effective date of September 14, 2012 to
October 14, 2012 has been amended to
read; October 12, 2012 to November 30,
2012. This amendment is necessary to
reflect changes in the project’s timeline
due to delays caused by severe tropical
weather.

The Coast Guard has established a
temporary safety zone for a portion of
the GICW in Choctawhatchee Bay from
the Highway 331 fixed bridge west to
the Red Nun Buoy “26” (LLNR 31510),
to include the entire width of the
channel. This rule will protect the safety
of life and property in this area. Entry
into or transiting in this zone will be
prohibited to all vessels, mariners, and
persons unless specifically authorized
by the COTP Mobile or a designated
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representative. The COTP may be
contacted by telephone at (251) 441—
5976.

This rule will be effective and
enforceable with actual notice from
October 12, 2012 to November 30, 2012.
The COTP Mobile anticipates that this
rule will be enforced for approximately
three (3) days, to include a complete
Twenty-Four (24) hour closure of the
GICW. The COTP Mobile or a
designated representative will inform
the public through Broadcast Notices to
Mariners of the specific enforcement
periods throughout the water main
construction project as well as any
changes in the safety zone.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The temporary safety zone listed in
this rule will only restrict vessel traffic
from entering or transiting a small
portion of the GICW. The effect of this
regulation will not be significant for
several reasons: (1) The COTP Mobile
will issue maritime advisories widely
available to users of the waterway; (2)
this rule will only affect vessel traffic
that are subject to transiting the GICW
due to draft restrictions; and (3) the
impacts on routine navigation are
expected to be minimal. Notifications to
the marine community will be made
through Local Notices to Mariners and
Broadcast Notices to Mariners. These
notifications will allow the public to
plan operations around the affected
area.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612), as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The Coast
Guard received 0 comments from the
Small Business Administration on this
rule. The Coast Guard certifies under 5

U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which may be small
entities: The owners or operators of
vessels intending to transit the affected
portion of the GICW during construction
of the water main. This safety zone
would not have a significant economic
impact on a substantial number of small
entities for the following reasons. This
safety zone is limited in size, is of short
duration and shallow draft vessel traffic
may pass safely around the temporary
safety zone.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule would not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This rule is not a “significant energy
action” under Executive Order 13211,
Actions Concerning Regulations That
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Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. This rule
involves a temporary safety zone for a
portion of the GICW in Choctawhatchee
Bay, Santa Rosa Beach, FL, for the safety
of the public and is not expected to
result in any significant adverse
environmental impact as described in
NEPA. This rule is categorically
excluded from further review under
paragraph 34(g) of Figure 2—1 of the
Commandant Instruction. An
environmental analysis checklist

supporting this determination and a
Categorical Exclusion Determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T08-0518 to read as
follows:

§165.T08-0518 Safety Zone; Water Main
Crossing; Choctawhatchee Bay; Santa
Rosa Beach, FL.

(a) Location. The following area is a
temporary safety zone: A portion of the
Gulf Intracoastal Waterway in
Choctawhatchee Bay from the Highway

331 fixed bridge west to the Red Nun
Buoy “26” (LLNR 31510), to include the
entire width of the channel.

(b) Effective dates. This rule is
effective from October 12, 2012 to
November 30, 2012.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into this zone is
prohibited unless authorized by the
Captain of the Port Mobile or a
designated representative.

(2) Persons or vessels not restricted to
navigation in the Gulf Intracoastal
Waterway by draft and that can safely
do so, may pass around the zone while
maintaining a safe distance and
transiting at slowest safe navigational
speed.

(d) Informational broadcasts. The
Captain of the Port or a designated
representative will inform the public
through broadcast notices to mariners of
the enforcement period for the safety
zone as well as any changes in the
planned schedule.

Dated: October 12, 2012.
D.J. Rose,

Captain, U.S. Coast Guard, Captain of the
Port Mobile.

[FR Doc. 2012-28051 Filed 11-16-12; 8:45 am]
BILLING CODE 9110-04-P
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purpose of these notices is to give interested
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rule making prior to the adoption of the final
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1164; Directorate
Identifier 2012—-NM-075-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for certain
Airbus Model A310-204, —222, —304,
—322, and —324 airplanes. This proposed
AD was prompted by the manufacturer
re-classifying slat extension eccentric
bolts as principle structural elements
(PSE) with replacement due at or before
newly calculated fatigue life limits. This
proposed AD would require replacing
slat extension eccentric bolts, and
associated washers with new slat
extension eccentric bolts and washers.
We are proposing this AD to prevent
fatigue cracking, which could result in
the loss of structural integrity of the
airplane.

DATES: We must receive comments on
this proposed AD by January 3, 2013.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Airbus SAS—
EAW (Airworthiness Office), 1 Rond
Point Maurice Bellonte, 31707 Blagnac
Cedex, France; telephone +33 5 61 93 36
96; fax +33 5 61 93 44 51; email
account.airworth-eas@airbus.com;
Internet http://www.airbus.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Dan
Rodina, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue SW., Renton, WA
98057-3356; telephone (425) 227-2125;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-1164; Directorate Identifier
2012-NM-075-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the aviation authority
for the Member States of the European
Community, has issued EASA
Airworthiness Directive 2012—0042,
dated April 10, 2012 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

Slat extension eccentric bolts have been
reclassified as Principal Structural Elements
(PSE). As a result, associated fatigue lives
will be published in the Airbus A310
Airworthiness Limitation Section (ALS) Part
1 and bolts must be replaced at or before
their calculated fatigue lives.

Failure to replace the bolts within the new
fatigue life limits constitutes an unsafe
condition.

For the reasons explained above, this
[EASA] AD requires:

—For A310-300 aeroplanes, the replacement
of slat extension eccentric bolts, Part
Number (P/N) A57844015200, with slat
extension eccentric bolts P/N
A57844015204 at the slat 2 tracks 4 and 7
and slat 3 track 8 positions on both Left
Hand (LH) and Right Hand (RH) wings, and

—For A310-300 and A310-200 aeroplanes
that incorporate Airbus modification
04809, the replacement of slat extension
eccentric bolts, P/N A57843624200 and
associated washers P/N A57844016200,
with slat extension eccentric bolts P/N
A57843624202 and washers P/N
A57844391200 at the slat 2 track 5
position, on both LH and RH wings.

The unsafe condition is fatigue cracking,
which could result in the loss of
structural integrity of the airplane. You
may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Airbus has issued Mandatory Service
Bulletin A310-57—2100, Revision 01,
dated February 3, 2012. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCALI

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
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information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 1 product of U.S. registry.
We also estimate that it would take
about 9 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $25,250 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these parts. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these
figures, we estimate the cost of the
proposed AD on U.S. operators to be
$26,015, or $26,015 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “‘Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979);

3. Will not affect intrastate aviation in
Alaska; and

4. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Airbus: Docket No. FAA-2012-1164;
Directorate Identifier 2012-NM—-075-AD.

(a) Comments Due Date

We must receive comments by January 3,
2013.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Model A310-
204, —222,-304, —322, and —324 airplanes,
certificated in any category, having received

in production Airbus modification 04809
without Airbus modification 06243 or 13596.

(d) Subject

Air Transport Association (ATA) of
America Code 57, Wings.

(e) Reason

This AD was prompted by the
manufacturer re-classifying slat extension
eccentric bolts as principle structural
elements (PSE) with replacement due at or
before newly calculated fatigue life limits.
We are issuing this AD to prevent fatigue
cracking, which could result in the loss of
structural integrity of the airplane.

(f) Compliance

You are responsible for having the actions
required by this AD performed within the
compliance times specified, unless the
actions have already been done.

(g) Compliance Times

At the applicable time specified in
paragraphs (g)(1), (g)(2), and (g)(3) of this AD:
Do the replacements specified in paragraphs
(h)(1) and (h)(2) of this AD, as applicable. For
the purposes of this AD, to establish the
average flight time (AFT), take the
accumulated flight time (counted from the
take-off up to the landing) and divide it by
the number of accumulated flight cycles.
This gives the AFT per flight cycle.

(1) For Model A310-304, —322, and —324
airplanes operated with an AFT of less than
4 hours: Before the accumulation of 66,000
total flight hours or 40,000 total flight cycles,
whichever occurs first.

(2) For Model A310-304, —322, and —324
airplanes operated with an AFT of 4 hours
or more: Before the accumulation of 66,000
total flight hours or 31,400 total flight cycles,
whichever occurs first.

(3) For Model A310-204 and —222
airplanes with Airbus modification 04809:
Before the accumulation of 71,800 total flight
hours or 35,900 total flight cycles, whichever
occurs first.

(h) Replacement of Slat Extension Eccentric
Bolt and Hardware on Both Wings

(1) For Model A310-304, —322, and —324
airplanes: Replace the slat extension
eccentric bolts, part number (P/N)
A57844015200, at the slat 2 tracks 4 and 7
and slat 3 track 8 positions with new slat
extension bolts, P/N A57844015204, in
accordance with the Accomplishment
Instructions of Airbus Mandatory Service
Bulletin A310-57-2100, Revision 01, dated
February 3, 2012.

(2) For Model A310-304, —322, and —324
airplanes, and Model A310-204 and —222
airplanes that have incorporated Airbus
modification 04809: Replace the slat
extension eccentric bolts, P/N
A57843624200, at the slat 2 track 5 position
with new slat extension bolts, P/N
A57843624202; and replace the associated
washers of eccentric bolts, P/N
A57844016200, at slat 2 track 5 position with
washers, P/N A57844391200; in accordance
with the Accomplishment Instructions of
Airbus Mandatory Service Bulletin A310-57—
2100, Revision 01, dated February 3, 2012.

(i) Parts Installation Prohibition

After the modification of the airplane with
the replacement of slat extension eccentric
bolts and associated hardware required by
paragraphs (g) and (h) of this AD, no person
may install any slat extension eccentric bolt,
P/N A57844015200 or P/N A57843624200,
with associated washer P/N A57844016200,
on that airplane.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
In accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
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appropriate. If sending information directly
to the International Branch, send it to ATTN:
Dan Rodina, Aerospace Engineer,
International Branch, ANM-116, Transport
Airplane Directorate, FAA, 1601 Lind
Avenue SW., Renton, WA 98057-3356;
telephone (425) 227-2125; fax (425) 227—
1149. Information may be emailed to: 9-
ANM-116-AMOC-REQUESTS@faa.gov.
Before using any approved AMOC, notify
your appropriate principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office/
certificate holding district office. The AMOC
approval letter must specifically reference
this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(k) Related Information

(1) Refer to MCAI European Aviation
Safety Agency Airworthiness Directive 2012—
0042, dated April 10, 2012; and Airbus
Mandatory Service Bulletin A310-57-2100,
Revision 01, dated February 3, 2012; for
related information.

(2) For service information identified in
this AD, contact Airbus SAS-EAW
(Airworthiness Office), 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France;
telephone +33 5 61 93 36 96; fax +33 5 61
93 44 51; email account.airworth-
eas@airbus.com; Internet http://
www.airbus.com. You may review copies of
the referenced service information at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, WA. For
information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on
November 9, 2012.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2012—-27999 Filed 11-16-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 801
[Docket No. FDA-2011-N-0090]
RIN 0910-AG31

Unique Device Identification System

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; amendment.

SUMMARY: The Food and Drug
Administration (FDA) is amending its

July 10, 2012, proposed rule (77 FR
40736) to establish a unique device
identification system as required by
recent amendments to the Federal Food,
Drug, and Cosmetic Act (the FD&C Act).
On July 9, 2012, the Food and Drug
Administration Safety and Innovation
Act (FDASIA) was signed into law;
section 614 of FDASIA amends the
FD&C Act in ways that require
modification of the timeframe for
implementation of the proposed rule’s
requirements as they apply to devices
that are implantable, life-saving (life-
supporting), or life-sustaining.

DATES: Submit either electronic or
written comments on the amendment to
the Proposed Rule by December 19,
2012. See section VII for the proposed
effective dates of a final rule based on
the amended proposed rule.

ADDRESSES: You may submit comments,
identified by Docket No. FDA-2011-N—
0090 and/or RIN Number 0910-AG31,
by any of the following methods.

Electronic Submissions

Submit electronic comments in the
following way:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Written Submissions

Submit written submissions in the
following ways:

e Fax:301-827-6870.

e Mail/Hand delivery/Courier (For
paper or CD-ROM submissions):
Division of Dockets Management (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, Rm. 1061, Rockville,
MD 20852.

Instructions: All submissions received
must include the Agency name, Docket
Number, and Regulatory Information
Number (RIN) for this rulemaking. All
comments received may be posted
without change to http://
www.regulations.gov, including any
personal information provided. For
additional information on submitting
comments, see the “Comments”” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Division of Dockets
Management, 5630 Fishers Lane, Rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT: Jay
Crowley, Center for Devices and
Radiological Health, Food and Drug

Administration, 10903 New Hampshire
Ave., Silver Spring, MD 20993, 301—
796-5995, email: cdrhudi@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On July 9, 2012, FDASIA was signed
into law (Pub. L. 112-144). On July 10,
2012, FDA published a proposed rule to
establish a unique device identification
system, as required by section 519(f) of
the FD&C Act (21 U.S.C. 360i(f)).
Section 614 of FDASIA amends section
519(f) of the FD&C Act in ways that
require modification of the timeframe
for implementation of the proposed
rule’s requirements as they apply to
devices that are implantable, life-saving
(life-supporting), or life-sustaining. This
document explains how FDA is
amending the July 10, 2012, proposed
rule to meet the requirements of
amended section 519(f) of the FD&C
Act.

II. Description of the Proposed Rule

A. FDA’s July 10, 2012, Proposed Rule

Our July 10, 2012, document provides
a detailed description of the proposed
rule. The proposed rule includes unique
device identifier (UDI) labeling
requirements (proposed for inclusion in
21 CFR part 801), requirements relating
to issuing Agencies and submission of
data to the Global Unique Device
Identification Database (GUDID)
(proposed new part 830), and
conforming amendments to several
existing FDA regulations. FDA proposed
a phased implementation of the rule’s
requirements, with some requirements
going into effect immediately after
publication of a final rule, and other
requirements going into effect 1 year, 3
years, 5 years, and 7 years after
publication of a final rule. This phased
implementation is summarized in the
July 10, 2012, proposed rule by Table
7—Effective Dates of UDI Regulatory
Requirements (77 FR 40736 at 40764).

B. Changes Required by the Enactment
of FDASIA

Section 614 of FDASIA amends
section 519(f) of the FD&C Act, the
provision that requires FDA to establish
a unique device identification system.
Prior to the enactment of FDASIA,
section 519(f) of the FD&C Act did not
specify the date by which a proposed
rule is required, did not identify any
particular devices as requiring
expedited implementation of UDI
requirements, and did not specify
timeframes for publication of a final
rule. The FDASIA amendments to
section 519(f) address each of those
points. As amended by FDASIA, section
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519(f) of the FD&C Act now requires
that not later than December 31, 2012,
the Secretary shall issue proposed
regulations establishing a unique device
identification system for medical
devices requiring the label of devices to
bear a unique identifier, unless the
Secretary requires an alternative
placement or provides an exception for
a particular device or type of device.
The unique identifier shall adequately
identify the device through distribution
and use, and may include information
on the lot or serial number. Section
519(f) of the FD&C Act also requires that
the Secretary shall finalize the proposed
regulations not later than 6 months after
the close of the comment period and
shall implement the final regulations
with respect to devices that are
implantable, life-saving, and life
sustaining not later than 2 years after
the regulations are finalized, taking into
account patient access to medical
devices and therapies.

The change that has prompted
amendment of FDA’s proposed rule is
the provision in the final sentence that
requires ‘“final regulations with respect
to devices that are implantable, life-
saving, and life sustaining” to be
implemented within 2 years of
finalization of the rule. (We refer to
“life-saving” devices as “life-
supporting,” as explained later in this
document.). Thus we are amending our
July 10, 2012, proposed rule by
changing some of the proposed effective
dates for requirements applicable to
implantable, life-supporting, and life-
sustaining devices, so that the
requirements applicable to these devices
will be effective no later than 2 years
from finalization of the rule.

Under our July 10, 2012, proposed
rule, all class III devices and all devices
licensed under the Public Health
Service Act (PHS Act) (42 U.S.C. 262)
would be required to bear a UDI within
1 year of the date we publish a final
rule; thus, this effective date does not
need to be changed. Pursuant to
amended section 519(f) of the FD&C
Act, we are now proposing to require all
other implantable, life-supporting, and
life-sustaining devices (i.e., those that
are not already subject to the 1-year
effective date) to bear a UDI within 2
years following the publication of a final
rule. (See proposed § 801.20(b)(2) as
amended by this document.) Under our

July 10, 2012, proposed rule, when a
device is required to be labeled with a
UDI, proposed § 830.300 would require
the labeler of that device to submit
information concerning the device to
the GUDID. Consequently, the labelers
of all implantable, life-supporting, and
life-sustaining devices will be required
to submit data to the GUDID within 2
years of the date we publish a final rule;
see proposed § 801.20(b)(1) and (b)(2) as
amended by this document.

Proposed § 801.50 would require
direct marking of the UDI on the device
itself for implantable devices, devices
intended to be used more than once and
that are intended to be sterilized before
each use, and stand-alone software. We
are now amending the proposed rule so
that any such devices that fall into the
categories specified by revised section
519(f) of the FD&C Act—devices that are
implantable, life supporting, or life
sustaining—would have to comply with
§801.50, establishing a system of
unique device identification 2 years
after publication of a final rule. FDA
believes that the only devices subject to
direct marking that fit within the device
categories expressly referred to in
revised section 519(f) of the FD&C Act
are implantable devices and is assuming
only implantable devices will be
affected by the revised implementation
date for the direct marking requirement.
We welcome comments on whether any
devices subject to the direct marking
requirement under proposed § 801.50
other than implantable devices fit
within the device categories in amended
section 519(f) of the FD&C Act.

FDA interprets “life-saving” in
section 519(f) of the FD&C Act, as
amended by section 614 of FDASIA, to
have the same meaning as “life-
supporting” in other device provisions
of the FD&C Act. Section 614 of FDASIA
refers to devices that are “implantable,
life-saving, and life-sustaining.” The
device provisions of the FD&C Act do
not use the term “life-saving” in any
other instance, but in several instances
refer to devices that are “implantable,
life sustaining, or life supporting.” (See
section 513(a) of the FD&C Act (21
U.S.C. 360c(a)) (definitions of class II
and class III devices); section 519
(records and reports on devices,
including adverse event reporting and
device tracking); section 522 of the
FD&C Act (21 U.S.C. 3601) (postmarket

surveillance); and section 523 of the
FD&C Act (21 U.S.C. 360m) (accredited
persons).) In order for the language of
our proposed UDI rule to be consistent
with existing FDA regulations and the
other provisions of the FD&C Act, in the
amendments to the proposed
regulations we use the term “life-
supporting” instead of “life-saving.”
FDA, the medical device industry, and
the health care community are already
familiar with the term “life-supporting”
as applied to medical devices, which
will facilitate FDA’s implementation of
the amended proposed rule.

A list of product codes for devices
that FDA considers to be implantable,
life-saving, and life-sustaining for
purposes of section 614 of FDASIA,
amending section 519(f) of the FD&C
Act, is available in docket FDA-2011—
N—-0090 (Ref. 12).

FDA is not extending the comment
period of the proposed rule, which
closed on November 7, 2012. We do not
believe that amending some of the
proposed effective dates for certain
categories of devices necessitates
additional time to review the amended
proposed rule and to submit comments
to FDA.

C. How the Amendments Made by This
Proposed Rule Will Affect the July 10,
2012, Proposed Rule

These amendments affect only
implantable, life-supporting, or life-
sustaining devices. With the exception
of the change to the proposed effective
date for the direct marking requirement,
these amendments do not affect class III
devices or devices licensed under the
PHS Act because such devices would
have to bear a UDI within 1 year of
finalization under the July 10, 2012,
proposed rule.

We are updating Table 7—Effective
Dates of UDI Regulatory Requirements,
of the July 10, 2012, proposed rule to
reflect the revisions provided by this
document; we have also corrected two
citations within the table (citations to
§830.320 should have cited §830.300).
Updated table 7 appears in this
document in section VI. Updated
Proposed Effective Dates.

New table 8 of this document
summarizes the effects of the
amendments we are making to the July
10, 2012, proposed rule.

TABLE 8—EFFECTS OF THE AMENDMENTS TO THE JULY 10, 2012, PROPOSED RULE

Category of device

Effect of amendments to proposed rule

Class Ill implantable, life-supporting, and life-sustaining devices, and
and life-sustaining devices licensed

implantable, life-supporting,
under the PHS Act.

No effect with respect to proposed requirement for device to bear UDI
on the label and device package or proposed requirements for sub-
mission of data to the GUDID.
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TABLE 8—EFFECTS OF THE AMENDMENTS TO THE JULY 10, 2012, PROPOSED RULE—Continued

Category of device

Effect of amendments to proposed rule

Class Il implantable, life-supporting, and life-sustaining devices

Class | implantable, life-supporting, and life-sustaining devices, and
implantable, life-supporting, and life-sustaining devices that have not

been classified into class |, Il, or Ill.

Implantable devices would have to bear a UDI as a permanent marking
on the device itself 1 year earlier than first proposed.

Would have to bear a UDI on the label and device package and submit
data to the GUDID 1 year earlier than first proposed.

Implantable devices would have to bear a UDI as a permanent marking
on the device itself 3 years earlier than first proposed.

Would have to bear a UDI on the label and device package and submit
data to the GUDID 3 years earlier than first proposed.

Implantable devices would have to bear a UDI as a permanent marking
on the device itself 5 years earlier than first proposed.

D. Request for Comments

This amendment announces changes
to the proposed rule required by
FDASIA. The comment period on the
proposed rule closed on November 7,
2012. We request comments only on the
changes discussed in this amendment to
the proposed rule and may decline to
consider other comments submitted to
this docket.

III. Legal Authority for the Proposed
Rule

Section 226 of the Food and Drug
Administration Amendments Act (Pub.
L. 110-85) (2007), amended the FD&C
Act by adding a new section 519(f). This
section provides for FDA to issue
regulations establishing a unique device
identification system for medical
devices. In addition, section 510(e) of
the FD&C Act (21 U.S.C. 360(e))
authorizes FDA to issue regulations to
“prescribe a uniform system for
identification of devices” and to require
persons to “list such devices in
accordance with such system.”
Therefore, FDA is issuing the provisions
of this proposed rule that would
establish a unique device identification
system under sections 510(e), 519(f),
and 701(a) (21 U.S.C. 371(a)) of the
FD&C Act (which provides FDA the
authority to issue regulations for the
efficient enforcement of the FD&C Act).

Devices for which there has been a
failure or refusal to furnish any material
or information required by or under
section 519 of the FD&C Act respecting
the device are misbranded under section
502(t)(2) of the FD&C Act (21 U.S.C.
352(t)(2)). The failure or refusal to
furnish any material or information
required by or under section 519 of the
FD&C Act is a prohibited act under
section 301(q)(1)(B) of the FD&C Act (21
U.S.C. 331(q)(1)(B)).

Section 701(a) of the FD&C Act gives
FDA the authority to issue regulations
for the efficient enforcement of the
FD&C Act. By requiring a UDI to appear
on the label of devices, and by

establishing the GUDID, the proposed
rule is designed to improve the accuracy
and precision of adverse event
reporting, as required by section 519(a)
and (b) of the FD&C Act, which will
enable FDA to more quickly and
precisely identify device problems, such
as safety and/or effectiveness concerns.
Once a problem is identified, whether
through improved reporting or
otherwise, the presence of the UDI on
the device label, packaging, in certain
cases directly marked on the device
itself, and in the GUDID will enable
FDA to more efficiently and effectively
respond, and protect the public health
by addressing the problem using one or
more of the regulatory tools that
Congress has provided for this purpose,
such as notification or mandatory recall
under section 518 of the FD&C Act (21
U.S.C. 360h), tracking under section
519(e) of the FD&C Act, ensuring the
adequacy of a voluntary recall with the
assistance of reports of corrections and
removals as required by section 519(g)
of the FD&C Act, or seizing a device that
is adulterated under section 501 of the
FD&C Act (21 U.S.C. 351) and/or
misbranded under section 502 of the
FD&C Act. Thus, these provisions of the
proposed rule are issued under the
authority of these sections in addition to
the broad authority of section 519(f) of
the FD&C Act.

Section 510(j) of the FD&C Act
requires listing information to be
accompanied by, at minimum, the label,
package insert, and a representative
sampling of any other labeling for the
device (see section 510(j)(1)(B)(ii)). For
certain categories of devices, all labeling
must be submitted (see section
510(j)(1)(A) and (j)(1)(B)(i) of the FD&C
Act). We expect most of the information
that would be required to be submitted
to the GUDID (see proposed § 830.310),
is information that appears on the
device label or in the package insert,
and is included in the information that
is required to be submitted to FDA by
section 510(j) of the FD&C Act.

The provisions of the proposed rule
that would require UDIs to be included
in various records and reports, allow the
use of UDIs to identify devices subject
to reports of corrections and removals
and records of corrections of removals
that are not required to be reported to
FDA, and require reporting of UDIs in
periodic reports for class III devices, are
issued under the authority of sections
519 and 701(a) of the FD&C Act.

The provisions of the proposed rule
that would amend the Quality System
Regulation by requiring examination of
the accuracy of the UDI as part of the
scope of the labeling inspection, that the
device history record include any UDI
or universal product code (UPC), that
complaint records include any UDI or
UPC, and that the service report include
an UDI or UPC, are issued under
sections 520(f) (21 U.S.C. 360j(f)) and
701(a) of the FD&C Act.

The provisions of the proposed rule
that would require the inclusion of UDIs
on reports regarding tracked devices is
authorized by sections 519(e) and 701(a)
of the FD&C Act.

The provision of the proposed rule
that would require that postmarket
surveillance plans submitted to FDA
include the device identifier of the
devices involved is issued under
sections 522 (21 U.S.C. 3601), and 701(a)
of the FD&C Act.

Finally, the changes in proposed
effective dates for devices that are
implantable, life-saving, and life
sustaining, are pursuant to the changes
to section 519(f) of the FD&C Act made
by section 614 of FDASIA.

IV. Analysis of Impacts

Our July 10, 2012, document
summarizes the analysis of impacts of
the proposed rule. The full analysis of
impacts and findings that are presented
in Preliminary Regulatory Impact
Analysis (RIA) of the proposed rule
remain unchanged (Ref. 10 of the July
10, 2012, proposed rule). However, we
are amending our summary of costs to
include the FDASIA requirement to
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incorporate the revised implementation
date of 2 years for devices that are
implantable, life-supporting, and life-
sustaining. The July 10, 2012, RIA and
the Addendum to the RIA (new Ref. 13)
are available at http://www.fda.gov/
AboutFDA/ReportsManualsForms/
Reports/EconomicAnalyses/
ucma309815.htm.

We lack sufficient information to
estimate the number of establishments
that label life-supporting and life-
sustaining devices and would be
affected by the FDASIA requirement.
Therefore, for this amended cost
summary, we make a simplifying
assumption that labelers of all class II
devices would comply with the UDI

requirements in year 2 instead of year 3
as initially specified under the proposed
rule. Because the modified timeframe
would advance the implementation date
to directly mark implantable, life-
supporting, and life-sustaining devices,
we assume that labelers of class III
devices that are implants would comply
with the direct marking requirements in
year 2 instead of year 3 as initially
specified under the proposed rule. The
effect of these simplifying assumptions
might be to overstate the annualized
costs for some labelers of class II devices
that are not considered life-supporting
or life-sustaining devices, and to
underestimate the annualized costs for

some labelers of class I devices that are
considered life-supporting or life-
sustaining devices.

The amended summary of the total
costs of the proposed rule for all sectors
is presented in the updated table 3 of
this document. The total present value
of domestic costs for all affected sectors
would be about $554.8 million over 10
years with a 7 percent discount rate and
$625.4 million at 3 percent. The total
annualized costs over 10 years would be
$73.8 million at 7 percent and $71.1
million at 3 percent. The total increase
in annualized costs to domestic labelers
compared to the proposed rule is about
$5.4 million at 7 percent over 10 years.

UPDATED TABLE 3—SUMMARY OF THE ESTIMATED REGULATORY COSTS OF THE PROPOSED RULE

[2010 dollars] ! 2

Affected sectors

(s milion)

Total present value of cost over 10

Total annualized costs over 10 years
($ million)

3 Percent

7 Percent

3 Percent 7 Percent

Domestic Labelers
Issuing Agencies
FDA

Total Domestic Cost of the Proposed Rule

Not quantified.

$73.8.

1 Present value and annualized costs calculated at the beginning of the period.
2Domestic costs for labelers are revised to reflect FDASIA requirement that labelers of affected devices comply in year 2. However, FDA’s re-
vised estimate assumes that all class Il devices would comply in year 2.

Updated table 1 (and identical
updated table 4 of the proposed rule)
presents the Regulatory Information
Service Center (RISC) and Office of
Information and Regulatory Affairs

(OIRA) Combined Information System

(ROCIS) accounting information under
the assumption that labelers of all class
II devices would comply with the UDI

requirements in year 2 and that all

labelers of class II implantable devices
would comply with the direct marking
requirements in year 2.
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Updated Table 1.--Costs and Benefits, and Updated Table 4.--Economic Data: Costs and Benefits Accounting

Statement (2010 dollars)

Units
Category Primary Low High Year Discount Period Notes
Estimate | Estimate | Estimate | Dollars Rate Covered
Benefits
Annualized 7%
Monetized 3%
$millions/year
Annualized 7%
Quantified 3%
Qualitative More accurate and prompt
identification of device related
adverse events would lead to more
rapid action to reduce the incidence
of the adverse events and to more
effectively target and manage
medical device recalls.
Costs
Annualized $73.8 $37.6 $110.0 2011 7% | 10 years | Costs to foreign
Monetized $71.1 $36.3 $106.0 2011 3% | 10 years | labelers are not
$millions/year included.
Annualized 7%
Quantified 3%
Qualitative
Transfers
Federal 7%
Annualized 3%
Monetized
$millions/year
From/To From: To:
Other 7%
Annualized 3%
Monetized
$millions/year
From/To From: To:
Effects
State, Local or Tribal Government: No effect
Small Business: The proposed rule may have a significant economic impact on a
substantial number of small entities that label medical devices.
Wages: No effect

V. Information Collection Requirements

The updates made by this proposed
rule do not affect the estimate we
previously provided regarding our July
10, 2012, proposed rule.

In accordance with section 3507(d) of
the PRA (44 U.S.C. 3501 et seq.), the
information collection or recordkeeping
requirements included in this proposed
rule have been submitted for approval to
OMB. A copy of the supporting

statement for this information collection
is available on the Internet at http://
www.reginfo.gov/public/do/PRAMain
(OMB Number 0910-0720) and is
posted to the docket at http://
www.regulations.gov, in docket FDA—
2011-N-0090 (Ref. 11 of the proposed
rule).

VI. Environmental Impact

FDA has determined under 21 CFR
25.30(h) that this action is of a type that

does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VII. Updated Proposed Effective Dates

FDA updates Table 7—Effective Dates
of UDI Regulatory Requirements, in our
July 10, 2012, proposed rule as follows.
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UPDATED TABLE 7—EFFECTIVE DATES OF UDI REGULATORY REQUIREMENTS

Effective date

Requirement

Immediately upon publica-
tion of a final rule.

One year after publication of
a final rule.

Two years after publication
of a final rule.

Three years after publication
of a final rule.

Five years after publication
of a final rule.

Seven years after publica-
tion of a final rule.

90 days after publication of

Requests for an exception or alternative to UDI labeling requirements may be submitted pursuant to § 801.35.

§§830.100-830.130 (subpart C of part 830, concerning accreditation of issuing Agencies) and §830.10 (incorpo-
ration by reference of certain standards) go into effect. This will allow applications for accreditation as an
issuing Agency to be submitted to FDA immediately.

Dates on medical device labels must be formatted as required by §801.18.

The label and package of class Ill medical devices and devices licensed under the PHS Act must bear a UDI.
§801.20(b)(1).

Data for class Ill devices and devices licensed under the PHS Act that are required to be labeled with a UDI must
be submitted to the GUDID data base. §830.300.

The label and package of implantable, life-supporting, and life-sustaining devices that are not class Il devices or
licensed under the PHS Act must bear a UDI. §801.20(b)(2).

Data for implantable, life-supporting, and life-sustaining devices that are not class Ill devices or licensed under the
PHS Act and that are required to be labeled with a UDI, must be submitted to the GUDID data base. § 830.300.

All implantable devices required to be labeled with a UDI must bear a UDI as a permanent marking on the device
itself. §801.50.

Class Ill devices required to be labeled with a UDI must bear a UDI as a permanent marking on the device itself if
the device is (1) a device intended to be used more than once and intended to be sterilized before each use, or
(2) stand-alone software regulated as a medical device. §801.50.

The label and package of class |l medical devices must bear a UDI. §801.20(b)(3).

Data for class Il devices that are required to be labeled with a UDI, must be submitted to the GUDID data base.
§830.300.

Class Il devices required to be labeled with a UDI must bear a UDI as a permanent marking on the device itself if
the device is (1) a device intended to be used more than once and intended to be sterilized before each use, or
(2) stand-alone software regulated as a medical device. §801.50.

The label and package of class | medical devices and devices that have not been classified into class I, class I,
or class Ill must bear a UDI. §801.20(b)(4), (5).

Data for class | devices and devices that have not been classified into class |, class Il, or class lll that are re-
quired to be labeled with a UDI must be submitted to the GUDID data base. § 830.300.

Class | devices and devices that have not been classified into class |, class Il, or class Ill required to be labeled
with a UDI must a bear UDI as a permanent marking on the device itself if the device is (1) a device intended
to be used more than once and intended to be sterilized before each use, or (2) stand-alone software regulated
as a medical device. §801.50.

All other provisions go into effect, although some will have no practical effect until other provisions listed in this

a final rule.

table go into effect.

VIII. Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the proposed rule,
if finalized, would not contain policies
that would have substantial direct
effects on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.
Accordingly, the Agency tentatively
concludes that the proposed rule does
not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

IX. Comments

Interested persons may submit either
written comments regarding this
document to the Division of Dockets
Management (see ADDRESSES) or
electronic comments to http://
www.regulations.gov. It is only
necessary to send one set of comments.
Identify comments with the docket

number found in brackets in the
heading of this document. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday, and
will be posted to the docket at http://
www.regulations.gov.

X. References

We have not removed any references
listed in the July 10, 2012, proposed
rule. We are adding new references 12
and 13 to account for the additional
costs attributable to the FDASIA
amendment of section 519(f) of the
FD&C Act, specifically the requirement
that FDA must implement the regulation
with respect to devices that are
implantable, life-supporting, and life-
sustaining not later than 2 years after we
publish a final rule.

The following references have been
placed on display in the Division of
Dockets Management (see ADDRESSES)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday, and are available
electronically at http://
www.regulations.gov.

12. List of medical devices, by
product code, that FDA considers to be
implantable, life-saving, and life-
sustaining for purposes of section 614 of
FDASIA, amending section 519(f) of the
FD&C Act, November 2012.

13. Addendum to the Preliminary
Regulatory Impact Analysis of the
Proposed Rule to Require a Unique
Device Identification System, Docket
No. FDA-2011-N-0090.

List of Subjects in 21 CFR Part 801

Labeling, Medical devices, Reporting
and recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 321
et seq., as amended) and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 801, as proposed to be
amended in the Federal Register of July
10, 2012 (77 FR 40736), be further
amended as follows:

PART 801—LABELING

1. The authority citation for part 801
continues to read as follows:
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Authority: 21 U.S.C. 321, 331, 351, 352,
360i, 360j, 371, 374.

Subpart B—[Amended]

2. Revise §801.20(b) to read as
follows:

§801.20 Label to bear a unique device
identifier (UDI).

* * * * *

(b) Effective dates. The requirements
of paragraph (a) of this section become
effective:

(1) If the device is a class III medical
device or is a device licensed under
section 351 of the Public Health Service
Act, as amended, 5 U.S.C. 262, [A DATE
WILL BE ADDED THAT IS 1 YEAR
AFTER DATE OF PUBLICATION OF
THE FINAL RULE IN THE Federal
Register];

(2) If the device is an implantable,
life-supporting, or life-sustaining
device, and is not a class III device or
a device licensed under section 351 of
the Public Health Service Act, as
amended, 5 U.S.C. 262, [A DATE WILL
BE ADDED THAT IS 2 YEARS AFTER
DATE OF PUBLICATION OF THE
FINAL RULE IN THE Federal Register];

(3) If the device is a class Il medical
device not covered by paragraph (2), [A
DATE WILL BE ADDED THAT IS 3
YEARS AFTER DATE OF
PUBLICATION OF THE FINAL RULE
IN THE Federal Register];

(4) If the device is a class I medical
device not covered by paragraph (2), [A
DATE WILL BE ADDED THAT IS 5
YEARS AFTER DATE OF
PUBLICATION OF THE FINAL RULE
IN THE Federal Register];

(5) If the device is not classified into
class I, II, or ITI, [A DATE WILL BE
ADDED THAT IS 5 YEARS AFTER
DATE OF PUBLICATION OF THE
FINAL RULE IN THE Federal Register].

* * * * *

3. Revise §801.50(d) to read as
follows:

§801.50 Devices that must be directly
marked with a unique device identifier.
* * * * *

(d) Effective dates. The requirements
of this section apply to a device that is
an implantable, life-supporting, or life-
sustaining device [A DATE WILL BE
ADDED THAT IS 2 YEARS AFTER
DATE OF PUBLICATION OF THE
FINAL RULE IN THE Federal Register],
and to any other device 2 years after the
date that applies to the device under
§801.20(b).

* * * * *

Dated: November 14, 2012.
Leslie Kux,
Assistant Commissioner for Policy.
[FR Doc. 2012—-28015 Filed 11-16—12; 8:45 am)]
BILLING CODE 4160-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R03-OAR-2010-0141; FRL-9752-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Attainment Plan for the
Philadelphia-Wilmington,
Pennsylvania-New Jersey-Delaware
1997 Fine Particulate Matter
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by Delaware on
April 3, 2008, as amended on April 25,
2012. The SIP revision demonstrates
attainment of the 1997 annual fine
particulate matter (PM, s5) national
ambient air quality standard (NAAQS)
for the Philadelphia-Wilmington,
Pennsylvania-New Jersey-Delaware
(PA-NJ-DE) nonattainment area
(Philadelphia Area). This Delaware SIP
revision (herein called the “attainment
plan”) includes the Philadelphia Area’s
attainment demonstration and motor
vehicle emission budgets (MVEBs) used
for transportation conformity purposes
for New Castle County in Delaware. The
attainment plan also includes an
analysis of reasonably available control
measures (RACM) and reasonably
available control technology (RACT), a
base year emissions inventory, and
contingency measures. The April 25,
2012 submittal is a SIP revision that
replaces the MVEBs in the April 3, 2008
submittal with a budget that is based on
the Motor Vehicle Emissions Simulator
(MOVES) model. In a separate and
concurrent process, EPA is conducting a
procedure to find adequate the MVEBs
for New Castle County. Furthermore,
EPA has determined that a reasonable
further progress (RFP) plan is not
required because Delaware projected
that attainment of the 1997 annual PM, 5
NAAQS occurred in the Philadelphia
Area by the attainment date of April
2010. This action is being taken in
accordance with the Clean Air Act
(CAA) and the Clean Air Fine
Particulate Implementation Rule (PM s
Implementation Rule) published on
April 25, 2007.

DATES: Written comments must be
received on or before December 19,
2012.

ADDRESSES: Submit your comments,
identified by Docket ID Number EPA—
R03—-OAR-2010-0141 by one of the
following methods:

A. www.regulations.gov. Follow the
on-line instructions for submitting
comments.

B. Email: mastro.donna@epa.gov.

C. Mail: EPA-R03-OAR-2010-0141,
Donna Mastro, Acting Associate
Director, Office of Air Planning
Program, Mailcode 3AP30, U.S.
Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.

D. Hand Delivery: At the previously-
listed EPA Region IIT address. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R03—-OAR-2010—
0141. EPA’s policy is that all comments
received will be included in the public
docket without change, and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
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not publicly available, i.e., GBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103.
Copies of the State submittal are
available at the Delaware Department of
Natural Resources and Environmental
Control, 89 Kings Highway, P.O. Box
1401, Dover, Delaware 19903.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 814-2182, or by email at
quinto.rose@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. The following is provided to aid
in locating information in this preamble.

I. Summary of Action
1I. Background
A. Designation History
B. Clean Air Fine Particle Implementation
Rule
C. Determinations of Attainment
III. Description of the Delaware Attainment
Plan
IV. EPA’s Analysis
A. Attainment Demonstration
1. Pollutants Addressed
2. Emission Inventory Requirements
3. Modeling
4. Reasonably Available Control Measures/
Reasonably Available Control
Technology
5. Reasonable Further Progress
6. Contingency Measures
7. Attainment Date
B. Motor Vehicle Emissions Budgets
(MVEBs)
V. Proposed Action
VI. Statutory and Executive Order Reviews

I. Summary of Action

EPA is proposing to approve
Delaware’s SIP revision which was
submitted by the State of Delaware
through the Delaware Department of
Natural Resources and Environmental
Control (DNREC) to EPA on April 3,
2008, as amended on April 25, 2012,
which demonstrates attainment of the
1997 annual PM, s NAAQS for the
Philadelphia Area. This PM, s
attainment plan includes Delaware’s
attainment demonstration and MVEBs
used for transportation conformity
purposes for New Castle County in
Delaware. The April 25, 2012 SIP
revision submittal (1) replaced the
onroad emissions budget in the April 3,
2008 submittal with a budget that is

based on a new onroad mobile
emissions model—MOVES model; (2)
demonstrated that the MOVES based
mobile source budget is consistent with
attainment of the PM> s NAAQS by
2010; and (3) demonstrated that the
contingency requirements of the CAA
are met. The April 25, 2012 submittal
only impacts PM, s and nitrogen oxide
(NOx) emissions and calculations.

The attainment plan also includes a
base year emissions inventory, an
analysis of RACM/RACT, and
contingency measures. EPA has
determined that a RFP plan is not
required because Delaware
demonstrated that attainment with the
1997 annual PM, s NAAQS occurred in
the Philadelphia Area by the attainment
date of April 2010.

In a separate and concurrent process,
EPA is conducting a process to find
adequate the MVEBs for New Castle
County which are associated with the
Delaware attainment demonstration for
the Philadelphia Area. Concurrently
with EPA’s proposal to approve the SIP,
a notice will be posted on EPA’s Web
site at http://www.epa.gov/otaq/
stateresources/transconf/currsips.htm
for the purpose of opening a 30-day
public comment period on the adequacy
of the MVEBs for New Castle County in
the April 25, 2012 SIP revision’s
attainment demonstration for the
Philadelphia Area. That notice will
inform the public of the availability of
the Delaware SIP revision on DNREC’s
Web site. Interested members of the
public could access Delaware’s April 25,
2012 SIP revision on line at
www.regulations.gov, Docket No. EPA—
R03-OAR-2010-0141. Following EPA’s
public comment period, responses to
any comments received will be
addressed. EPA has reviewed the
revised MVEBs developed with MOVES
and found them consistent with the
attainment demonstration and found
that the budgets meet the criteria for
adequacy and approval.

EPA has determined that Delaware’s
PM_ 5 attainment plan meets the
applicable requirements of the CAA, as
described in the PM, 5 Implementation
Rule published on April 25, 2007 (72 FR
20586). EPA’s analysis and findings are
discussed in this proposed rulemaking.
In addition, technical support
documents (TSDs) for this proposal are
available on line at
www.regulations.gov, Docket No. EPA—
R03-OAR-2010-0141. These TSDs
provide additional explanation of EPA’s
analysis supporting this proposal.

II. Background

A. Designation History

On July 16, 1997, EPA established the
1997 PM, s NAAQS, including an
annual standard of 15.0 micrograms per
cubic meter (ug/m?3) based on a 3-year
average of annual mean PM, 5
concentrations and a 24-hour (or daily)
standard of 65 pg/m3 based on a 3-year
average of the 98th percentile of 24-hour
concentrations. See 62 FR 38652 (July
18, 1997). EPA established these
standards based on significant evidence
and numerous health studies
demonstrating that serious health effects
are associated with exposures to PM, s,

Following promulgation of a new or
revised NAAQS, EPA is required by the
CAA to designate areas throughout the
United States as attaining or not
attaining the NAAQS; this designation
process is described in section 107(d)(1)
of the CAA. In 1999, EPA and state air
quality agencies initiated the monitoring
process for the 1997 PM, s NAAQS and
by January 2001, established a complete
set of air quality monitors. On January
5, 2005 (70 FR 944), EPA promulgated
initial air quality designations for the
1997 PM, s NAAQS, which became
effective on April 5, 2005, based on air
quality monitoring data for calendar
years 2001-2003.

On April 14, 2005 (70 FR 19844), EPA
promulgated a supplemental rule
amending EPA’s initial designations,
with the same effective date (April 5,
2005) as 70 FR 944. As a result of this
supplemental rule, PM, s nonattainment
designations are in effect for 39 areas,
comprising 208 counties within 20
states (and the District of Columbia)
nationwide, with a combined
population of about 88 million. The
Philadelphia Area which includes New
Castle County in Delaware is in the list
of areas not attaining the 1997 annual
PM, s NAAQS.

It should be noted that on November
13, 2009 (74 FR 58688), EPA relabeled
the existing designation tables in 40
CFR 81.308 to clarify the 1997
designations for the 24-hour PM, s
NAAQS. The designation for New Castle
County was clarified as unclassifiable/
attainment for the 1997 24-hour PM, 5
NAAQS.

B. Clean Air Fine Particle
Implementation Rule

The PM, s Implementation Rule
describes the CAA framework and
requirements for developing SIPs for
areas designated nonattainment for the
1997 PM, s NAAQS. An attainment plan
must include a demonstration that a
nonattainment area will meet the
applicable NAAQS within the
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timeframe provided in the statute. This
demonstration must include modeling
(40 CFR 51.1007) that is performed in
accordance with EPA modeling
guidance (EPA-454/B-07-002, April
2007). It must also include supporting
technical analyses and descriptions of
all relevant adopted Federal, state, and
local regulations and control measures
that have been adopted in order to
provide attainment of the 1997 PM, 5
NAAQS by the proposed attainment
date.

For the 1997 PM, s NAAQS, an
attainment plan must show that a
nonattainment area will attain the 1997
PM, s NAAQS as expeditiously as
practicable, but within five years of
designation (i.e. attainment date of April
2010 based on air quality data for 2007—
2009). If the area is not expected to meet
the NAAQS by April 2010, a state may
request to extend the attainment date by
one to five years based upon the severity
of the nonattainment problem or the
feasibility of implementing control
measures (section 172(a)(2) of the CAA)
in the specific area.

For each nonattainment area, the state
must demonstrate that it has adopted all
RACM, including all RACT for the
appropriate emissions sources, needed
to provide for attainment of the PM, 5
standards in the specific nonattainment
area ‘‘as expeditiously as practicable.”
The PM; s Implementation Rule
provided guidance for making these
RACM/RACT determinations (see
section IV.A.4 of this notice). Any
measures that are necessary to meet
these requirements that are not already
Federally promulgated or in an EPA-
approved part of the state’s SIP must be
submitted as part of a state’s attainment
plan. Any state measures must meet the
applicable statutory and regulatory
requirements, and in particular, must be
enforceable.

The PM, s Implementation Rule also
included guidance on pollutants that
states must address in their attainment
plans. Section 302(g) of the CAA
authorizes EPA to regulate criteria
pollutants and their precursors. In the
case of PM, s, the main chemical
precursors are sulfur dioxide (SO>),
NOx, ammonia (NHz), and volatile
organic compounds (VOCs). The effect
of reducing emissions of precursor
pollutants that contribute to PM, s
concentrations varies by area, however,
depending on PM, s composition,
emission levels, and other area-specific
factors. For this reason, the PM, s
Implementation Rule provided guidance
recommending that states elect to
control direct PM» 5 emissions and the
precursor or precursors that would be
most effective for attaining the NAAQS

within the specific area, based upon an
appropriate technical demonstration.

In accordance with the PM, 5
Implementation Rule, direct PM, s
emissions means ““solid particles
emitted directly from an air emissions
source or activity, or gaseous emissions
or liquid droplets from an air emissions
source or activity which condense to
form particulate matter at ambient
temperatures. Direct PM> s emissions
include elemental carbon, directly
emitted organic carbon (OC), directly
emitted sulfate (SO4), directly emitted
nitrate (NOs), and other inorganic
particles (including but not limited to
crustal material, metals, and sea salt).”

The PM, s Implementation Rule
requires all states to address SO, as a
PM, s precursor and to evaluate SO, for
possible control measures in all PM5 5
nonattainment areas. States are required
to address NOx as a PM, 5 precursor and
evaluate reasonable controls for NOx in
all PM, s attainment plans, unless the
state and EPA make a finding that NOx
emissions from sources in the state do
not significantly contribute to PM, s
concentrations in the relevant
nonattainment area.

Although current scientific
information shows that certain VOC
emissions are precursors to the
formation of secondary organic aerosol,
and significant progress has been made
in understanding the role of gaseous
organic material in the formation of
organic particulate matter (PM), this
relationship remains complex. Further
research and technical tools are needed
to better characterize emissions
inventories for specific VOC compounds
and to determine the extent of the
contribution of specific VOC
compounds to organic PM mass.
Because of these factors, the PM> 5
Implementation Rule did not require
states to address VOCs as PMz s
attainment plan precursors and evaluate
them for control measures, unless the
state or EPA made a finding that VOCs
significantly contribute to a PMs s
nonattainment problem in the specific
area or to other downwind air quality
concerns.

The PM, s Implementation Rule also
describes the formation of particles
related to NH3 emissions, which is a
complex, nonlinear process. Though
recent studies have improved our
understanding of the role of NH; in
aerosol formation, ongoing research is
needed to better describe the
relationships between NH; emissions,
PM concentrations, and related impacts.
Also, area-specific data is needed to
evaluate the effectiveness of reducing
NH; emissions on reducing PM, s
concentrations in different areas, and to

determine where NH; decreases may
increase the acidity of particles and
precipitation. For these reasons, in the
PM; s Implementation Rule, NHj is
presumed not to be a PM, s attainment
plan precursor, meaning that the state is
not required to address NHs in its
attainment plan or evaluate sources of
NH3 emissions for reduction measures,
unless the state or EPA makes a finding
that NHj; significantly contributes to a
PM; s nonattainment problem in the
area or to other downwind air quality
concerns.

The presumptive inclusion of NOx
and the presumptive exclusion of VOC
and NHj3 as precursors can be reversed
based on an acceptable technical
demonstration for a particular
nonattainment area by the state or EPA.
Such a demonstration should include
information from multiple sources,
including results of speciation data
analyses, air quality modeling studies,
chemical tracer studies, emission
inventories, or special intensive
measurement studies to evaluate
specific atmospheric chemistry in an
area. See the PM, s Implementation Rule
for more information.

The PM, s Implementation Rule also
provided guidance for the other
elements of a state’s attainment plan,
including, but not limited to, emission
inventories, contingency measures, and
MVEBs used for transportation
conformity purposes. There are,
however, three aspects of the PM, 5
Implementation Rule for which EPA
received petitions requesting
reconsideration. These pertain to the
presumption or advance determination
that compliance with the requirements
of the Clean Air Interstate Rule (CAIR)
automatically satisfies the requirements
for RACT or RACM for NOx or SO»
emissions from electric generating unit
(EGU) sources participating in regional
cap and trade programs; the suggestion
in the preamble that the economic
feasibility element of a RACT
determination for EGUs should include
consideration of whether the cost of a
measure is reasonable in light of the
benefits; and the policy described in the
preamble of allowing certain emissions
reductions from outside the
nonattainment area to be credited as
meeting the RFP requirement. EPA has
granted these petitions. The Delaware
attainment plan for the Philadelphia
Area does not rely on any of these
aspects of the rule.?

1While Delaware listed CAIR as a control
measure in its discussion of RACM/RACT,
Delaware’s determination of RACM/RACT did not
solely depend on CAIR as RACT. See Appendix 7—
1 of Delaware’s April 3, 2008 Attainment Plan.
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With regard to CAIR, EPA published
this rule on May 12, 2005 (70 FR 25162)
to address the interstate transport
requirements of the CAA with respect to
the 1997 ozone and 1997 PM, s NAAQS.
As originally promulgated, CAIR
required significant reductions in
emissions of SO, and NOx to limit the
interstate transport of these pollutants.
In 2008, however, the Court of Appeals
for the District of Columbia Circuit (“the
Court”) remanded CAIR back to EPA.
See North Carolina v. EPA, 550 F.3d
1176 (D.C. Cir. 2008). The Court had
previously found CAIR to be
inconsistent with the requirements of
the CAA, North Carolina v. EPA, 531
F.3d 896 (D.C. Cir. 2008), but ultimately
remanded the rule to EPA without
vacatur because it found that “allowing
CAIR to remain in effect until it is
replaced by a rule consistent with [the
Court’s] opinion would at least
temporarily preserve the environmental
values covered by CAIR.” See North
Carolina v. EPA, 550 F.3d at 1178. CAIR
thus remained in place following the
remand, and was in place and
enforceable through the April 5, 2010
attainment date.

In response to the Court’s decision,
EPA issued a new rule to address
interstate transport of NOx and SO, in
the eastern United States (i.e., the
Transport Rule, also known as the
Cross-State Air Pollution Rule). See 76
FR 48208 (August 8, 2011). In the
Transport Rule, EPA finalized
regulatory changes to sunset (i.e.,
discontinue) CAIR and the CAIR Federal
Implementation Plans (FIPs) for control
periods in 2012 and beyond. See 76 FR
48322.

The recent Court decision on the
Transport Rule, EME Homer City
Generation, L.P. v. EPA, No. 11-1302
(D.C. Cir., August 21, 2012) 2 does not
disturb EPA’s determination that it is
appropriate to move forward with this
proposed action. This action proposes to
approve an attainment plan that
demonstrated that the Philadelphia Area
would attain the 1997 annual PM, s
NAAQS by 2010, which it did, as
discussed in section II.C of this notice.
The air quality analysis conducted for
the Transport Rule demonstrates that
the Philadelphia Area would be able to
attain the 1997 annual PM, s NAAQS
even in the absence of CAIR or the
Transport Rule. See Appendix B to the
Air Quality Modeling Final Rule
Technical Support Document for the
Transport Rule. Nothing in the D.C.
Circuit’s August 2012 decision disturbs
or calls into question that conclusion or

2The Court’s judgment is not final at this time as
the mandate has not yet issued.

the validity of the air quality analysis on
which it is based. More importantly, the
Transport Rule is not relevant to this
action. The Transport Rule only
addresses emissions in 2012 and
beyond. As such, neither the Transport
Rule itself, nor the vacatur of the
Transport Rule, is relevant to the
question addressed in this proposal
notice. The purpose of this action is to
determine whether the attainment plan
submitted by Delaware is sufficient to
bring the Philadelphia Area into
attainment by the April 2010 attainment
date, a date before the Transport Rule
was even promulgated.

Similarly, the status of CAIR after the
April 2010 attainment date is also not
relevant to this action. While the air
quality monitoring data that shows the
Philadelphia Area attained the 1997
annual PM, s NAAQS by the April 2010
attainment deadline was impacted by
CAIR, CAIR was in place and
enforceable through the 2010 attainment
date that is relevant to this attainment
plan. CAIR was an enforceable control
measure applicable to affected sources
in the area, as well as sources
throughout the Eastern United States.
As such, the current status of CAIR is
irrelevant to and does not impact our
conclusion that the attainment plan
should be approved. Moreover, in its
August 2012 decision, the Court also
ordered EPA to continue implementing
CAIR. See EME Homer City, slip op. at
60. For these reasons, neither the
current status of CAIR nor the current
status of the Transport Rule affects any
of the criteria for proposed approval of
this SIP revision.

C. Determinations of Attainment

EPA makes two different types of
attainment determinations for
nonattainment areas. The first, a
Determination of Attainment by the
attainment date, is a determination of
whether the area attained the NAAQS as
of the area’s applicable attainment
deadline, which, for PM; s, is required
by section 179(c) of the CAA. The
second is a Determination of Attainment
for purposes of suspending a state’s
obligation to submit certain attainment-
related planning SIP requirements (i.e.,
the Clean Data Determinations for
PM, ). See 40 CFR 51.1004(c). A Clean
Data Determination and the suspension
of the planning requirements continue
for as long as the area continues to
attain the NAAQS.

(1) Determination of Attainment by the
Area’s Attainment Date

In accordance with section 179(c) of
the CAA, EPA determined on May 16,
2012 (77 FR 28782) that the

Philadelphia Area attained the 1997
annual PM, s NAAQS by its required
attainment date of April 5, 2010. This
determination was based on complete,
quality-assured, quality-controlled, and
certified ambient air monitoring data for
2007-2009 as well as the 2008—-2010
monitoring periods. See 40 CFR
51.1004(c).

(2) Clean Data Determination

On May 16, 2012 (77 FR 28782), EPA
also determined that the Philadelphia
Area has attained the 1997 annual PM. s
NAAQS and remains in attainment. The
determination was based on complete,
quality-assured, quality-controlled, and
certified ambient air monitoring data for
the 2007-2009 and the 2008-2010
monitoring periods. See 40 CFR
51.1004(c).

III. Description of the Delaware
Attainment Plan

In accordance with section 172(c) of
the CAA and the PM; s Implementation
Rule, the attainment plan submitted on
April 3, 2008 and amended on April 25,
2012 by DNREC for the Philadelphia
Area included Delaware’s attainment
demonstration, MVEBs used for
transportation conformity purposes for
New Castle County in Delaware, a base
year emissions inventory, a RACM/
RACT analysis and contingency
measures.

To analyze future year emissions
reductions and air quality
improvements, Delaware used local,
regional, and national modeling
analyses that have been developed to
support Federal and local emission
reduction programs. This modeling was
performed in accordance with EPA’s
“Guidance on the Use of Models and
Other Analyses for Determining
Attainment of Air Quality Goals for
Ozone, PM, s, and Regional Haze”
(EPA—454/B—07-002, April 2007).

IV. EPA’s Analysis
A. Attainment Demonstration
1. Pollutants Addressed

In accordance with policies described
in the PM, s Implementation Rule,
Delaware’s PM, 5 attainment plan
evaluates emissions of direct PM, 5, SO»,
and NOx in the Philadelphia Area. With
regard to evaluation of PM, s precursors,
the PM, s Implementation Rule requires
that SO, be evaluated for controls in all
nonattainment areas, and describes
general presumptive policies for NOx,
NH;, and VOCs. For NOx, states are
required to address NOx as a PM 5
attainment plan precursor and evaluate
reasonable controls for NOx in PM, s
attainment plans, unless the state makes
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a finding that NOx emissions in the
state do not significantly contribute to
PM. s concentrations in the area. For
NHjs, because of uncertainties regarding
NH; emission inventories and the
efficacy of ammonia control
technologies, the final rule sets forth the
presumption that NH; is not a PM, 5
precursor and that states are not
required to address NHj3 in their
attainment plan. Similarly, VOC
emissions are presumed not to be an
attainment plan precursor because of
uncertainties regarding the role of VOC
in secondary organic aerosol formation.
Delaware’s attainment plan does not
reverse any of these presumptions.

2. Emissions Inventory Requirements

States are required under section
172(c)(3) of the CAA to develop
emissions inventories of point, area,
onroad mobile, and nonroad mobile
sources for their attainment
demonstrations. These inventories
provide a detailed accounting of all
emissions and emission sources by
precursor or pollutant. In addition,
inventories are used to model air quality
to demonstrate attainment of the 1997
PM, s NAAQS as expeditiously as
practicable, and, if an attainment
extension beyond 2010 is needed, to
support the need for such an extension.
Emissions inventory guidance was
provided in the April 1999 document
“Emissions Inventory Guidance for
Implementation of Ozone and
Particulate Matter NAAQS and Regional
Haze Regulations,” (EPA-454/R—-99—
006), which was updated in November
2005 (EPA-454/R—05-001). Emissions
reporting requirements were provided
in the 2002 Consolidated Emissions
Reporting Rule (CERR) (67 FR 39602).
On December 17, 2008 (73 FR 76539),
EPA promulgated the Air Emissions
Reporting Requirements (AERR) to
update emissions reporting
requirements in the CERR, and to
harmonize, consolidate and simplify
data reporting by states. In accordance
with the AERR and the November 2005
guidance, the PM, s Implementation
Rule required states to submit inventory
information on directly emitted PM, s
and PM, s precursors and any additional
inventory information needed to
support an attainment demonstration.

PM: 5 is comprised of filterable and
condensable emissions. Condensable
particulate matter (CPM) can comprise a
significant percentage of direct PM 5
emissions from certain sources, and are
required to be included in national
emission inventories based on emission
factors. Test Methods 201A and 202 are
available for source-specific
measurement of condensable emissions.

However, the PM; 5 Implementation
Rule acknowledged that there were
issues and concerns related to
availability and implementation of these
test methods as well as uncertainties in
existing data for condensable PM, s. In
recognition of these concerns, EPA
established a transition period during
which EPA could assess possible
revisions to available test methods and
allow time for states to update
emissions inventories as needed to
address direct PM; 5, including
condensable emissions. Because of the
time required for this assessment, EPA
recognized that states would be limited
in how to effectively address CPM
emissions, and established a period of
transition, up to January 1, 2011, during
which state attainment demonstration
submissions for PM, s were not required
to address CPM emissions.
Amendments to these test methods were
proposed on March 25, 2009 (74 FR
12970), and finalized on December 21,
2010 (75 FR 80118). The amendments to
Method 201A added a particle-sizing
device for PM, s sampling, and the
amendments to Method 202 revised the
sample collection and recovery
procedures of the method to reduce the
formation of reaction artifacts that could
lead to inaccurate measurements of
CPM emissions.

The period of transition for
establishing emissions limits for
condensable direct PMs s ended on
January 1, 2011. Attainment
demonstration PM, s submissions made
during the transition period are not
required to address CPM emissions;
however, states must address the control
of direct PM, s emissions, including
condensable emissions, with any new
action taken after January 1, 2011.
Delaware submitted the attainment plan
prior to January 1, 2011 and therefore,
did not consider condensables.

On June 25, 2007, EarthJustice filed a
petition requesting reconsideration of
EPA'’s transition period for CPM
emissions provided in the PMs s
Implementation Rule. On April 25,
2011, EPA denied EarthJustice’s petition
for reconsideration which allowed states
to continue to exclude CPM for
Prevention of Significant Deterioration
(PSD) permitting during the transition
period. Today’s action reflects a review
of Delaware’s submittal based on
applicable EPA guidance as described in
the PM, s Implementation Rule.

The SIP base year inventory is the
primary inventory from which other
inventories (3-year cycle inventories,
RFP inventories, modeling inventories)
are derived. The CAA calls for state,
local, and tribal agencies to ensure that
the base year inventory is

comprehensive, accurate, and current
for all actual emissions (EPA—454/R—
05-001). The base year inventory
includes emissions estimates from
stationary point and nonpoint sources,
onroad mobile sources, and nonroad
mobile sources. For the PM, s NAAQS,
the pollutants to be inventoried are
primary emissions (including
condensables 3) of PM ¢ and PM, s, and
emissions of SO,, NH3, VOC, and NOx,
and are reported as actual annual
emissions. DNREC defines 2002 as the
base year inventory consistent with the
PM; s Implementation Rule. The
pollutants inventoried for Delaware
include PM](), PM2_5, SOz, NH%, VOC,
and NOx. Information on the manmade
sources of direct PM and its potential
precursors, SO», NH3, VOC, and NOx,
was compiled for point, area, onroad
and nonroad sources.

The stationary point source inventory
represents facility-specific data for
Delaware’s larger stationary sources.
Point sources typically include large
industrial, commercial, and institutional
facilities. Manufacturing facilities,
within the industrial sector, comprise
the majority of all reporting point
sources. The institutional sector
includes hospitals, universities, prisons,
military bases, landfills, and wastewater
treatment plants. Point source emissions
data are submitted to DNREC by the
facilities using Terminal Server Satellite
i-STEPS software. i-STEPS is the point
source emission inventory electronic
data management system.

Area sources represent a large and
diverse set of individual emission
source categories. Emissions from area
sources were estimated at the county
level. For the area sources, DNREC has
provided an inventory that contains
estimations of emissions by multiplying
an emission factor by some known
indicator or activity level for each
category at the county level. These
emissions are calculated on an annual
basis. Various sources of emission
factors or methodologies were used,
including EPA’s AP—42; the Factor
Information Retrieval System (FIRE);
EPA’s Emissions Inventory
Improvement Program, Volume III;
documented projects performed by the
California Air Resource Board; and
projects performed by the Mid-Atlantic
Regional Air Management Association
(MARAMA). Area source estimates were
provided by source classification code
(sca).

3 Although the PM: s Implementation Rule
established a transition period for including
condensables for attainment demonstration
controls, reporting of condensables in the emission
inventories is still required.
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Highway vehicles, which include
passenger cars and light-duty trucks,
other trucks, buses, and motorcycles, are
represented by an onroad mobile source
emissions inventory that was developed
using the MOVES model and link-level
vehicle miles traveled (VMT) data for
each county from the Delaware
Department of Transportation (DelDOT).
The emission factors developed using
MOVES were by month, using monthly
temperature and fuel property data.
DNREC provided MOVES input and

output files for review. DNREC provided
annual mobile emissions values in tons
per year (tpy).

Nonroad sources, which encompass a
diverse collection of engines, including,
but not limited to, outdoor power
equipment, recreational vehicles, farm
and construction machinery, lawn and
garden equipment, industrial
equipment, recreational marine vessels,
commercial marine vessels,
locomotives, ships, and aircraft were
estimated using the EPA NONROAD

2005 model. The emissions inventory
for the base year, 2002, was developed
in accordance with EPA guidance,
“Emissions Inventory Guidance for
Implementation of Ozone and
Particulate Matter National Ambient Air
Quality Standards and Regional Haze
Regulations,” EPA-454/R-05-001,
August 2005, updated November 2005.
Tables 1, 2 and 3 summarize the
emissions for 2002.

TABLE 1—2002 ANNUAL EMISSIONS BY COUNTY (TPY)

County PMio PM; s S0, NOx NH; VoC
G 0 USSP 3991 1097 4062 10314 2841 5296
New Castle ... 8604 3430 50237 30748 1384 18062
SUSSEX uriieeiuiiieeitieeeeiteeeeete e e e ste e e s tee e e abe e e easreeesasbeeeaaaeeeanaeeeaaneeeeanreeennaeas 6758 2575 25552 16060 10057 10251
B I} - | PRSP 19353 7102 79852 57122 14284 33610
TABLE 2—2002 STATEWIDE ANNUAL EMISSIONS (TPY)
Source sector PMio PM; s SO, NOx NH; VOC
3859 3161 73708 16372 179 4773
13870 2580 1330 2427 13194 10254
581 415 584 21341 903 10564
1043 946 4230 16982 8 8019
TOMAL ettt e e e e e e e e e e e e e e e aaaaaaaaas 19353 7102 79852 57122 14284 33610
TABLE 3—2002 NEW CASTLE COUNTY ANNUAL EMISSIONS (TPY)
Source sector PM,o PM, s SO, NOx NH; vOC
2168 1733 47070 9157 118 2687
5674 1073 780 1513 710 6198
304 209 326 11799 552 5762
458 415 2061 8279 4 3415
B o] - | PSPPI 8604 3430 50237 30748 1384 18062

The review and evaluation of the
methods used for the emissions
inventory submitted by Delaware are
found in the attainment plan submittal
(section 3) and a TSD entitled
“Technical Support Document for
Emissions Inventories for the Delaware
Nonattainment Area PM, 5 SIP Base
Year Inventory,” dated June 16, 2010,
available on line at
www.regulations.gov, Docket No. EPA—
R03-OAR-2010-0141. EPA is proposing
to approve Delaware’s 2002 base year
emissions inventory for the
Philadelphia Area as meeting the
requirements of section 172(c)(3) of the
CAA.

3. Modeling

All attainment demonstrations must
include modeling that is performed in
accordance with EPA’s “Guidance on
the Use of Models and Other Analyses

for Demonstrating Attainment of Air
Quality Goals for Ozone, PM; s, and
Regional Haze” (EPA-454/B—07-002,
April 2007). This includes the
photochemical modeling guidance
which is divided into two parts. One
part describes how to use a
photochemical grid model for ozone and
PM, s, to assess whether an area will
come into attainment of the air quality
standard. A second part describes how
the user should perform supplemental
analyses, using various analytical
methods, to determine if the model over
predicts, under predicts, or accurately
predicts the air quality improvement
projected to occur by the attainment
date. The guidance indicates that states
should review these supplemental
analyses, in combination with the
modeling analysis, in a “weight of
evidence” assessment to determine

whether each area is likely to achieve
timely attainment.

A description of how the attainment
demonstration from the April 3, 2008
SIP revision addresses this EPA
modeling guidance for a modeled
attainment demonstration can be found
in the TSD entitled, “Technical Support
Document for the Modeling and Weight
of Evidence Potions of the Delaware SIP
for Attainment of the PM, s Annual
NAAQS,” dated June 15, 2010
(Attainment TSD), available on line at
www.regulations.gov, Docket number
EPA-R03-OAR-2010-0141 and section
6 of the April 3, 2008 SIP revision
submittal.

In the April 3, 2008 SIP revision
submittal, the photochemical grid
model used projected emissions for
2009, including emission changes due
to regulations Delaware and its
neighboring states were planning to
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implement and expected growth by
2009. Meteorological conditions from
2002, the same as the base year
modeling, were used in the projection
modeling for 2009. Using the base case
meteorology allows the effect of changes
in states’ emissions to be determined
without being influenced by yearly
fluctuations in meteorology and is
consistent with EPA guidance.

The conceptual model (describes how
weather patterns affect the formation
and transport of PM, s, accounting for
emissions and photochemistry) for
Delaware’s attainment plan is described
in a document prepared by the
Northeast States for Coordinated Air-
Use Management (NESCAUM) final
report entitled, “The Nature of the Fine
Particle and Regional Haze Air Quality
Problems in the MANE-VU Region: A
Conceptual Description (2006).”” This
document is consistent with EPA’s
guidance and was prepared for use by
the Ozone Transport Commission (OTC)
member states which provides the
conceptual description of PMs s issues
in the OTC states. The OTC is a multi-
state organization consisting of the
States of Connecticut, Delaware, District
of Columbia, Maine, Maryland,
Massachusetts, New Hampshire, New
Jersey, New York, Pennsylvania, Rhode
Island, Vermont and Northern Virginia.
See section 184 of the CAA. By
agreement of OTC, the New York State
Department of Environmental
Conversation (NYSEC) ran the
Community Multi-scale Air Quality
Model (CMAQ) for the states in the
northeast Ozone Transport Region
(OTR) which includes Delaware. The
inputs of the model are described in
section 6 of the April 3, 2008 SIP
revision submittal.

The attainment test for PM, s is
referred to as the Speciated Modeled
Attainment Test (SMAT). In the
Delaware’s April 3, 2008 SIP revision
submittal, the SMAT results
demonstrated that the projected annual
arithmetic mean PM, s concentration
calculated at each Federal Reference
Method (FRM) monitor attained the
annual PM, s NAAQS in 2009.
Specifically, all calculations are less
than 15ug/m3.

In summary, the basic photochemical
grid modeling, presented in the
Delaware attainment plan, used the
methods recommended in EPA’s
modeling guidance. When EPA’s
attainment test is applied to the
modeling results, the 2009 annual-
average PM, s design value is predicted
to be 13.3pg/m? in the Philadelphia
Area. Therefore, based on EPA’s
modeled attainment test, the
Philadelphia Area reached attainment of

the annual average PMs s standard in
2009 before the attainment date of April
5, 2010.

4. Reasonably Available Control
Measures/Reasonably Available Control
Technology

a. Requirements for RACM/RACT

CAA section 172(c)(1) requires that
each attainment plan “provide for the
implementation of all RACM as
expeditiously as practicable, including
such reductions in emissions from the
existing sources in the area as may be
obtained through the adoption, at a
minimum, of RACT, and shall provide
for attainment of the national primary
ambient air quality standards.” EPA
interprets RACM including RACT under
section 172 as measures that a state
finds are both reasonably available and
contribute to attainment as
expeditiously as practicable in the
nonattainment area. Thus, what
constitutes RACM or RACT in a PM 5
nonattainment area is closely tied to the
expeditious attainment demonstration
of the plan. See 40 CFR 51.1010; 72 FR
20586 at 20612.

States are required to evaluate RACM/
RACT for direct PM; 5 emissions and all
of the area’s attainment plan precursors.
See 40 CFR 51.1002(c); 72 FR 20586 at
20589-97. Consistent with the guidance
provided for the PM, s Implementation
Rule, a state initially must evaluate
RACM/RACT for sources that emit
direct PM, s, SO,, and NOx. A state may
establish with an appropriate
demonstration that it should not
regulate NOx in the specific
nonattainment area, so it could thereby
forgo evaluation of RACM/RACT for
NOx. Because EPA concluded that VOC
and NHj3 are presumptively not
regulatory precursors for PM, s, unless
the state or EPA determines that it is
necessary to regulate them in a specific
nonattainment area, the state is not
required to evaluate RACM/RACT for
sources of VOC or NH;3 unless there is
a determination supported by an
appropriate demonstration that such
emissions need to be regulated for
expeditious attainment of the NAAQS
in the specific area.

For PM, 5 attainment plans, the PM, 5
Implementation Rule requires a
combined approach to RACM and RACT
under subpart 1 of part D of the CAA.
Subpart 1, unlike subparts 2 and 4, does
not identify specific source categories
for which EPA must issue control
technique documents or guidelines, or
identify specific source categories for
state and EPA evaluation during
attainment plan development. See 72 FR
20586 at 20610. Rather, under subpart 1,

EPA considers RACT to be part of an
area’s overall RACM obligation
consistent with the section 172
definition. Because of the variable
nature of the PM, s problem in different
nonattainment areas which may require
states to develop attainment plans that
address widely disparate circumstances,
EPA determined not only that states
should have flexibility with respect to
RACM/RACT controls, but also that in
areas needing significant emission
reductions, RACM/RACT controls on
smaller sources may be necessary to
reach attainment as expeditiously as
practicable. See 72 FR 20586 at 20612,
20615. Thus, under the PM; 5
Implementation Rule, RACM and RACT
are those reasonably available measures
that contribute to attainment as
expeditiously as practicable in the
specific nonattainment area. See 40 CFR
51.1010; 72 FR 20586 at 20612.

Specifically, the PM; 5
Implementation Rule requires that
attainment plans include the list of
measures that a state considered and
information sufficient to show that the
state met all requirements for the
determination of what constitutes
RACM/RACT in a specific
nonattainment area. See 40 CFR
51.1010(a). In addition, the PM, s
Implementation Rule requires that the
state, in determining whether a
particular emissions reduction measure
or set of measures must be adopted as
RACM/RACT, consider the cumulative
impact of implementing the available
measures and adopt as RACM/RACT
any potential measures that are
reasonably available considering
technological and economic feasibility
if, considered collectively, they would
advance the attainment date by one year
or more. If a measure or measures is not
necessary for expeditious attainment of
the NAAQS in the area, then by
definition that measure is not RACM/
RACT for purposes of the 1997 PM, 5
NAAQS in that area. Any measures that
are necessary to meet these
requirements which are not already
either Federally promulgated, part of the
state’s SIP, or otherwise creditable in
SIPs must be submitted in enforceable
form as part of a state’s attainment plan
for the area. See 72 FR 20586 at 20614.

Guidance provided in the PM: s
Implementation Rule for evaluating
RACM/RACT level controls for an area
also indicated that there could be
flexibility with respect to those areas
that were predicted to attain the 1997
PM, s NAAQS within five years of
designation as a result of existing
national or local measures. See 72 FR
20586 at 20612. In such circumstances,
EPA indicated that the state may
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conduct a more limited RACM/RACT
analysis that does not involve additional
air quality modeling. Moreover, the
RACM/RACT analysis for such area
would focus on a review of reasonably
available measures, the estimation of
potential emissions reductions, and the
evaluation of the time needed to
implement the measures. Thus, the
PM; s Implementation Rule guidance
recommended that not all areas would
need to conduct as rigorous an analysis,
and suggested that a less rigorous
analysis would be needed for those
areas expected to attain within the
initial five years from designation as a
nonattainment area for the 1997 PM, 5
NAAQS. A more comprehensive
discussion of the RACM/RACT
requirement for PM; s attainment plans
and EPA’s guidance for it can be found
in the PM, s Implementation Rule
preamble. See 72 FR 20586 at 20609—
20633.

b. Delaware’s Analysis of Pollutants and
Sources for the Delaware Portion of the
Philadelphia Area

Based upon the emissions inventory
for the area, Delaware determined that
it would be appropriate to evaluate
sources of PM5 s, SO,, and NOx located
in the nonattainment area for potential
control as RACM/RACT. Delaware
determined that controls of sources of
VOC or NH; would not be necessary for
expeditious attainment of the NAAQS
in this area, nor does EPA believe that
there is a need to do so. Delaware’s
determination with respect to which
pollutants the plan should evaluate is
found in Section 1.4 of the attainment
plan submittal.

After evaluating which pollutants
should be addressed in the attainment
plan, Delaware identified all source
categories of those emissions located
within the nonattainment area to
determine available controls that could
advance the attainment date by one year
or more. See Section 7 of the attainment
plan submittal. For the primary PM, s
RACM, DNREC evaluated measures that
are limited to the boundaries of the
nonattainment area, i.e. New Castle
County. However, because SO, and NOx
can be transported over considerable
distances to form PM, s, SO, and NOx
were assessed on a statewide basis. See
Appendix 7-1 of Delaware’s attainment
plan for “EPA’s List of Potential Control
Measures.” Although VOC is not a
regulated PM, s precursor for the
Delaware portion of the Philadelphia
area, VOC control measures approved
by EPA are included in the modeling
associated with this attainment plan.

In accordance with 40 CFR 51.1010, a
SIP revision for a PM, s nonattainment

area is required to demonstrate that all
RACM, including RACT for stationary
sources, necessary to demonstrate
attainment as expeditiously as
practicable, have been adopted. The
cumulative impact of implementing
available measures must be considered
in determining whether a particular
emission reduction measure or set of
measures is required to be adopted as
RACM. Potential measures that are
reasonably available considering
technical and economic feasibility must
be adopted as RACM if, considered
collectively, they would advance the
attainment date by one year or more.
Since the Philadelphia Area attained at
the end of 2009, any RACM measures
needed to be in effect in 2008. Delaware
determined that there were no
additional control measures that could
be adopted by January 1, 2008. In
addition, existing measures and
measures planned for implementation
by 2009 enabled the Philadelphia Area
to attain the 1997 annual PM, s NAAQS.
Therefore, Delaware determined no
further actions on RACM or RACT were
warranted.

c. Delaware’s Evaluation of RACM/
RACT Control Measures for the
Delaware Portion of the Philadelphia
Area

In accordance with section 172 of the
CAA, Delaware determined it adopted
all RACM, including RACT, needed to
attain the standards ‘‘as expeditiously as
practicable.” Delaware’s demonstration
for attaining the 1997 PM, s NAAQS in
the Philadelphia Area is based on the
following Federally enforceable
measures in Section 7 of the state’s
submittal and listed below. From the
control measures listed below, EPA is
proposing not to approve CAIR as
RACM/RACT for EGUs in Delaware for
the 1997 PM, s NAAQS but proposes to
approve as RACM/RACT the other
control measures identified in
Delaware’s April 3, 2008 SIP submittal
which were approved by EPA
previously into the Delaware SIP (see 40
CFR 52.420(c)) or are otherwise
Federally enforceable.

Section 7.2.1 Point Sources:

e 40 CFR parts 51, 72, et al. Rule to
Reduce Interstate Transport of Fine

Particulate Matter and Ozone (Clean

Air Interstate Rule)

¢ “Inclusion of Delaware and New
Jersey in the Clean Air Interstate
Rule” 71 FR 25288 (April 28, 2006)

e Consent Decree, Premcor Refinery,
Delaware City (formerly Motiva
Enterprises) New Castle County.
Control of SO,, and NOx Emission
from Boilers and Heaters

o Regulation 1146, EGUs, Electric
Generating Unit (EGU) Multi-
Pollutant Regulation, SO, and NOx
emission control (effective
December 11, 2006)

e Regulation 1148, Control of Stationary
Combustion Turbine Electric
Generating Unit Emissions, NOx
emission control

o Regulation 1144, Control of Stationary
Generator Emissions, SO,, PM, VOC
and NOx emission control

¢ Regulation 1142, Section 1.0, Control
of NOx Emissions from Industrial
Boilers, NOx emission control

e Regulation 1142, Section 2.0, Control
of NOx Emissions from Industrial
Boilers and Process Heaters at
Petroleum Refineries, NOx emission
control, New Castle County

e Regulation 1124, Section 46.0, Crude
Oil Lightering Operations, VOC
emission control

e Facility and Unit shutdowns (see
Table 4-3 in the Delaware
submittal)

Section 7.2.2 Non-Point Sources:

o Regulation 1124, Section 33.0,
Solvent Cleaning and Drying, VOGC
emission control

e Regulation 1124, Section 11.0, Mobile
Equipment Repair and Refinishing,
VOC emission control

o Regulation 1141, Section 3.0, Portable
Fuel Containers, VOC emission
control

¢ Regulation 1141, Section 2.0,
Consumer Products, VOC emission
control

e Regulation 1141, Section 1.0,
Architectural and Industrial
Maintenance Coatings, VOC
emission control

e Regulation 1124, Section 36.0, Stage II
Vapor Recovery, VOC emission
control

e Controls on Residential Woodstoves,
40 CFR Part 60 Subpart AAA—New
Source Performance Standards
(“NSPS”’) for PM, VOC and NOx
emission control

e Regulation 1113, Open Burning
Controls, PM, VOC and NOx
emission control

Section 7.2.3 Non-Road Sources:

e Phase I and Phase II Emissions
Standards for Gasoline-Powered
Non-Road Utility Engines, Federal
Rule

e Emissions Standards for Diesel-
Powered Non-Road Utility Engines
of 50 or More Horsepower, Federal
Rule

¢ Emissions Standards for Spark
Ignition (SI) Marine Engines,
Federal Rule

e Emissions Standards for Large Spark
Ignition Engines, Federal Rule
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e Reformulated Gasoline Use in Non-
Road Motor Vehicles and
Equipment, Federal Rule

e “Control of Emissions from New
Marine Compression-Ignition
Engines at or above 30 liters per
Cylinder; Final Rule,” 68 FR 9746
(February 28, 2003), at pp. 9755-56
(hereinafter EPA C3 Rule)

Section 7.2.4 On-Road Mobile

Sources:

e Regulation No. 31, Low Enhanced
Inspection and Maintenance
Program

e Regulation 1132, Transportation
Conformity Regulation

e 40 CFR Parts 80, 85, and 86—Control
of Air Pollution from New Motor
Vehicles: Tier 2 Motor Vehicle
Emissions Standards and Gasoline
Sulfur Control Requirements; Final
Rule

e 40 CFR parts 69, 80, and 86 Control
of Air Pollution from New Motor
Vehicles: Heavy-Duty Engine and
Vehicle Standards and Highway
Diesel Fuel Sulfur Control
Requirements; Final Rule

o Regulation 1145, Controls on
Excessive Idling of Heavy Duty
Vehicles

e Regulation 1140, National Low
Emission Vehicle (NLEV) Program

Delaware has implemented other
control measures for SO,, NOx, VOC,
and PM; s including mandatory episodic
prohibition of lightering on ozone action
days, and reduction of emissions from
high electric demand day electric
generation.

The above measures have been
adopted by Delaware and approved by
EPA as Federally enforceable measures
in the Delaware SIP (see 40 CFR
52.420(c)) or are otherwise Federally
enforceable.

In addition, other voluntary measures
that are effective in 2010 include:

e Brandywine School District Bus
Retrofits

¢ Delaware Ride Share

e Ozone Action Days (voluntary
curtailment of activities that contribute
to air pollution)

e Use of Biodiesel (B20) in state-run
equipment

e Best Workplaces for Commuters
and SmartWay Transport programs

e Implement anti-idling outreach
programs for schools and school
districts

¢ Clean State Program—focusing on
greater use of alternative transportation
fuels

¢ Installation of an E85 fueling station
in Delaware
e Delaware continues to identify and

implement energy efficiency

programs for the residential and
commercial sectors. Energy
efficiency programs include:
—Energy efficiency/conservation
education, outreach, technical
assistance
—Energy An$wers Program
—Home Appliances
—Business
—Home Performance
—Energy Star Program
—Sustainable Energy Utility (SEU)

d. Proposed Action on RACM/RACT
Demonstration and Control Strategy

EPA is proposing to approve
Delaware’s evaluation of RACM/RACT
control measures for the Philadelphia
Area, except for the reference to CAIR
for EGUs which EPA is not proposing to
approve as RACM/RACT. The
monitoring data for this area indicates
that it has attained the 1997 annual
PM, s NAAQS by its applicable date,
and EPA made a determination of
attainment on May 16, 2012 (77 FR
28782). EPA’s guidance for the PMs 5
Implementation Rule recommended that
if an area was predicted through the
attainment plan to attain the standard
within five years after designation, then
the state could submit a more limited
RACM/RACT analysis and the state
could elect not to do additional
modeling.

Because the Philadelphia Area
attained the 1997 annual PM, s NAAQS
by the applicable attainment date, and
because EPA agrees with Delaware that
no additional measures could be
adopted that would advance the
attainment date by one year, EPA
proposes to determine that the Delaware
attainment plan (except for CAIR for
EGUs) meets the RACM/RACT
requirements of the PM, 5
Implementation Rule and that the
Federally enforceable control measures
identified in the Delaware attainment
plan (other than CAIR for EGUs)
constitute RACM/RACT for purposes of
the 1997 annual PM, s NAAQS. Because
the PM, s Implementation Rule defines
RACM/RACT as that level of control
that is necessary to bring the area into
timely attainment, and because no
additional measures could achieve
attainment one year earlier, the level of
Federally enforceable controls on
sources located within the Philadelphia
Area as of the end of the calendar year
2009 constitutes RACM/RACT for the
Philadelphia Area for this purpose. EPA
is proposing not to approve CAIR as
RACM/RACT in Delaware for the 1997
PM, s NAAQS for EGUs but proposes to
approve as RACM/RACT the other
control measures, including state
controls on EGUs, identified in

Delaware’s April 3, 2008 SIP submittal,
which were previously approved by
EPA as part of the Delaware SIP (see 40
CFR 52.420(c)) or are otherwise
Federally enforceable, because the
Philadelphia Area has attained the 1997
PM, s NAAQS by the attainment date.

5. Reasonable Further Progress

Section 172(c)(2) of the CAA requires
that attainment plans include RFP to
achieve steady progress toward meeting
air quality standards by showing
generally linear progress toward
attainment. The PM, s Implementation
Rule set forth that an area that
demonstrates attainment by 2010 will be
considered to have satisfied the RFP
requirement and need not submit any
additional material to satisfy the RFP
requirement. EPA views the attainment
demonstration as also demonstrating
that the area is making reasonable
further progress toward attainment. A
state is required to submit a separate
RFP plan for any area for which the
state seeks an extension of the
attainment date beyond 2010. The RFP
plan is required to provide emission
reductions such that emissions in 2009
represent generally linear progress from
the 2002 baseline year to the attainment
year. The Philadelphia Area attained by
2010, and has therefore met the RFP
requirements under the PM 5
Implementation Rule.

6. Contingency Measures

In accordance with section 172(c)(9)
of the CAA, the PM» s Implementation
Rule requires that PM, s attainment
demonstrations include contingency
measures. See 40 CFR 51.1012 and 72
FR at 20642-20646, April 25, 2007.
Contingency measures are additional
measures to be implemented in the
event an area fails to meet RFP or fails
to attain a standard by its attainment
date. These measures must be fully
adopted rules or control measures that
can be implemented quickly and
without significant further EPA or state
action if the area fails to meet RFP or
fails to attain by its attainment date, and
should contain trigger mechanisms and
an implementation schedule. In
addition, they should be measures not
already included in the SIP control
strategy and should provide for
emission reductions equivalent to one
year of RFP.

Delaware submitted contingency
measures as required by the PM, s
Implementation Rule that were fully
adopted rules or control measures that
were ready to be implemented quickly
upon failure of the area to attain and
were at the level of reductions equal to
at least one’s year worth of reductions
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needed for attainment in the area. In
accordance with section 110(k)(2) of the
CAA, EPA must take action on the
contingency measures that were
submitted by Delaware. However, as
noted in section II.C of this proposed
rulemaking action, the Philadelphia
Area, which consists of New Castle
County in Delaware, has attained the
1997 annual PM, s NAAQS and meets
the attainment date of April 5, 2010, and
continues to attain based on the most
recent data available. Because EPA has
determined that the area attained by its
required attainment date, in accordance
with section 179(c)(9), no contingency
measures for failure to attain by this
date need be implemented, and further
EPA action is unnecessary.
Furthermore, as set forth in the PM, 5
Implementation Rule, areas that attained
the NAAQS by the attainment date are
considered to have satisfied the
requirement to show RFP, and as such
do not need to implement contingency
measures to make further progress to
attainment. EPA has determined that the
Philadelphia Area has attained by the
attainment date, therefore the
contingency measures submitted by
Delaware are no longer necessary for the
Philadelphia Area to meet RFP
requirements or attain the 1997 annual
PM, s NAAQS by the attainment date.
Although the Philadelphia Area met the
attainment date of April 5, 2010 and
thus is not required to implement
contingency measures, by relying on
those contingency measures that were
already in place, Delaware has
effectively implemented its control
measures in advance.

7. Attainment Date

Delaware provided a demonstration of
attainment of the 1997 annual PM, 5
NAAQS in the Philadelphia Area by
2010.

B. Motor Vehicle Emissions Budgets
(MVEBs)

Section 176(c) of the CAA requires
Federal actions in nonattainment and
maintenance areas to “conform to” the
goals of SIPs. This means that such
actions will not cause or contribute to
violations of a NAAQS, worsen the
severity of an existing violation, or
delay timely attainment of any NAAQS
or any interim milestone. Actions
involving Federal Highway
Administration (FHWA) or Federal
Transit Administration (FTA) funding
or approval are subject to the
transportation conformity rule (40 CFR
Part 93, subpart A). Under this rule,
metropolitan planning organizations
(MPOs) in nonattainment and
maintenance areas coordinate with state

air quality and transportation agencies,
EPA, and the FHWA and FTA to
demonstrate that their long range
transportation plans and transportation
improvement programs (TIP) conform to
applicable SIPs. This is typically
determined by showing that estimated
emissions from existing and planned
highway and transit systems are less
than or equal to the MVEBs contained
in the SIP.

On April 25, 2012, Delaware
submitted a SIP revision that is related
to the PM» s and NOx onroad mobile
source budgets that were established in
the April 3, 2008 submittal. The April
25, 2012 submittal replaces the MVEBs
in the April 3, 2008 submittal with
budgets based on the MOVES model.

In a separate and concurrent process,
EPA is conducting a process to find
adequate the MVEBs for New Castle
County which are associated with the
Delaware attainment demonstration for
the Philadelphia Area. Concurrently
with EPA’s proposal to approve the SIP,
a notice will be posted on EPA’s Web
site at http://www.epa.gov/otaq/
stateresources/transconf/currsips.htm
for the purpose of opening a 30-day
public comment period on the adequacy
of the MVEBs for New Castle County in
the April 25, 2012 SIP revision’s
attainment demonstration for the
Philadelphia Area. That notice will
inform the public of the availability of
the Delaware SIP revision on DNREC’s
Web site. Interested members of the
public could access Delaware’s April 25,
2012 SIP revision on line at
www.regulations.gov, Docket No. EPA—
R03-OAR-2010-0141. Following EPA’s
public comment period, responses to
any comments received will be
addressed. EPA has reviewed the
revised MVEBs developed and found
them consistent with the attainment
demonstration and that the budgets
meet the criteria for adequacy and
approval.

V. Proposed Action

EPA is proposing to approve the
Delaware 1997 annual PM, s NAAQS
attainment plan for the Philadelphia
Area that was submitted on April 3,
2008. EPA is also proposing to find
adequate and approve the MVEBs
revised with MOVES that were
submitted on April 25, 2012 as a SIP
revision. The attainment plan includes
Delaware’s attainment demonstration,
an analysis of RACM/RACT, the 2002
base year emissions inventory, and
contingency measures. EPA has
determined that Delaware’s attainment
demonstration meets the applicable
requirements of the CAA, as described
in the PM; 5 Implementation Rule.

Specifically, EPA has determined that
the Delaware SIP revision includes an
attainment demonstration and adopted
state regulations and programs needed
to support a determination that the
Philadelphia Area attained the 1997
annual PM, s NAAQS by the April 2010
deadline. EPA is specifically proposing
however not to approve CAIR as RACM/
RACT for Delaware’s attainment plan
for the Philadelphia Area. EPA is
soliciting public comments on the
issues discussed in this document.
These comments will be considered
before taking final action.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and
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¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule,
pertaining to the Delaware 1997 annual
PM, 5 attainment plan for the
Philadelphia Area, does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP is not approved
to apply in Indian country located in the
state, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: October 31, 2012.
W.C. Early,
Acting Regional Administrator, Region III.
[FR Doc. 2012-28091 Filed 11-16-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81
[EPA-R04-OAR-2012-0751; FRL-9751-8]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Kentucky; Redesignation of
the Kentucky Portion of the
Huntington-Ashland 1997 Annual Fine
Particulate Matter Nonattainment Area
to Attainment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On February 12, 2012, the
Commonwealth of Kentucky, through
the Kentucky Energy and Environment
Cabinet, Division for Air Quality (DAQ),
submitted a request to redesignate the
Kentucky portion of the tri-state
Huntington-Ashland, West Virginia-
Kentucky-Ohio fine particulate matter
(PM, 5) nonattainment area (hereafter
referred to as the “Huntington-Ashland
Area” or “Area”) to attainment for the
1997 Annual PM, 5 National Ambient
Air Quality Standards (NAAQS) and to
approve a State Implementation Plan

(SIP) revision containing a maintenance
plan for the Kentucky portion of the
Huntington-Ashland Area. The
Huntington-Ashland Area is comprised
of Boyd County and a portion of
Lawrence County in Kentucky;
Lawrence and Scioto Counties and
portions of Adams and Gallia Counties
in Ohio; and Cabell and Wayne
Counties and a portion of Mason County
in West Virginia. EPA is proposing to
approve the redesignation request and
the related SIP revision for Boyd and
Lawrence Counties in Kentucky,
including the Commonwealth’s plan for
maintaining attainment of the PM, 5
standard in the Kentucky portion of the
Huntington-Ashland Area. EPA is also
proposing to approve the on-road motor
vehicle insignificance finding for direct
PM: s and nitrogen oxides (NOx) for the
Kentucky portion of the Huntington-
Ashland Area. On May 4, 2011, and
June 30, 2011, respectively, Ohio and
West Virginia submitted requests to
redesignate their portions of the Area to
attainment for the 1997 Annual PM, s
NAAQS. EPA is taking action on the
requests from Ohio and West Virginia
separately from these proposed actions.

DATES: Comments must be received on
or before December 10, 2012.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2012-0751, by one of the
following methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: R4-RDS@epa.gov.

3. Fax: (404) 562—9019.

4. Mail: EPA-R04-OAR-2012-0751,
Regulatory Development Section, Air
Planning Branch, Air, Pesticides and
Toxics Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303-8960.

5. Hand Delivery or Courier: Ms.
Lynorae Benjamin, Chief, Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—8960. Such
deliveries are only accepted during the
Regional Office’s normal hours of
operation. The Regional Office’s official
hours of business are Monday through
Friday, 8:30 to 4:30, excluding federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R04-OAR-2012—
0751. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at

www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through
www.regulations.gov or email,
information that you consider to be CBI
or otherwise protected. The
www.regulations.gov Web site is an
“anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA without going through
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, i.e., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically in www.regulations.gov or
in hard copy at the Regulatory
Development Section, Air Planning
Branch, Air, Pesticides and Toxics
Management Division, U.S.
Environmental Protection Agency,
Region 4, 61 Forsyth Street SW.,
Atlanta, Georgia 30303—-8960. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 to 4:30,
excluding federal holidays.
FOR FURTHER INFORMATION CONTACT: Joel
Huey of the Regulatory Development
Section, in the Air Planning Branch,
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Air, Pesticides and Toxics Management
Division, U.S. Environmental Protection
Agency, Region 4, 61 Forsyth Street
SW., Atlanta, Georgia 30303—8960. Joel
Huey may be reached by phone at (404)
562—9104, or via electronic mail at
huey.joel@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. What are the Actions EPA is proposing to
take?

II. What is the background for EPA’s
proposed actions?

III. What are the criteria for redesignation?

IV. Why is EPA proposing these actions?

V. What is EPA’s analysis of the request?

VI. What is EPA’s analysis of Kentucky’s
proposed regional on-road motor vehicle
insignificance determination for the
Kentucky portion of the Huntington-
Ashland area?

VII. What is the status of EPA’s adequacy
determination for the on-road motor
vehicle insignificance determination for
the Kentucky portion of the Huntington-
Ashland area?

VIIL Proposed Actions on the Redesignation
Request and Maintenance Plan SIP
Revision for the Kentucky Portion of the
Huntington-Ashland Area

IX. What is the effect of EPA’s proposed
actions?

X. Statutory and Executive Order Reviews

I. What are the actions EPA is
proposing to take?

In this action, EPA is proposing to
make a determination that Huntington-
Ashland Area is continuing to attain the
1997 Annual PM, s NAAQS® and to take
additional actions related to Kentucky’s
request to redesignate the Kentucky
portion of the Area, which are
summarized as follows and described in
greater detail throughout this notice of
proposed rulemaking: (1) to redesignate
the Kentucky portion of the Huntington-
Ashland Area to attainment for the 1997
Annual PM, s NAAQS; and (2) to
approve, under section 175A of the
CAA, Kentucky’s 1997 Annual PM; s
NAAQS maintenance plan for the
Commonwealth’s portion of the
Huntington-Ashland Area into the
Kentucky SIP.

First, EPA proposes to determine that
the Kentucky portion of the Huntington-
Ashland Area has met the requirements
for redesignation under section
107(d)(3)(E) of the CAA. In this action,
EPA is proposing to approve a request
to change the legal designation of Boyd
County and a portion of Lawrence
County from nonattainment to

10n September 7, 2011, at 76 FR 55542, EPA
determined that the Huntington-Ashland Area
attained the 1997 PM,.s NAAQS by its applicable
attainment date of April 5, 2010, and that the Area
was continuing to attain the PM, s standard with
monitoring data that was currently available.

attainment for the 1997 Annual PM, 5
NAAQS.

Second, EPA is proposing to approve
Kentucky’s 1997 Annual PM, s NAAQS
maintenance plan for the Kentucky
portion of the Huntington-Ashland Area
(such approval being one of the CAA
criteria for redesignation to attainment
status). The maintenance plan is
designed to help keep the Kentucky
portion of the Huntington-Ashland Area
in attainment of the 1997 Annual PM; 5
NAAQS through 2022. As explained in
Section V, EPA is also proposing to
approve that attainment can be
maintained through 2023. The
maintenance plan that EPA is proposing
to approve today includes an
insignificance determination for the on-
road motor vehicle contribution of
direct PM, s and NOx to ambient PM; s
levels in the Kentucky portion of
Huntington-Ashland Area for
transportation conformity purposes.
EPA is proposing to approve (into the
Kentucky SIP) the on-road motor
vehicle insignificance finding that is
included as part of Kentucky’s
maintenance plan for the 1997 Annual
PM, s NAAQS.

Further, EPA proposes to make the
determination that the Huntington-
Ashland Area is continuing to attain the
1997 Annual PM, s NAAQS and that all
other redesignation criteria have been
met for the Kentucky portion of the
Huntington-Ashland Area. The bases for
EPA’s determination for the Area are
discussed in greater detail below.

EPA is also providing the public with
an update on the status of EPA’s
adequacy process for the on-road motor
vehicle insignificance determination for
the Kentucky portion of the Huntington-
Ashland Area. Please see section VII of
this proposed rulemaking for further
explanation of this process and for
details.

Today’s notice of proposed
rulemaking is in response to Kentucky’s
February 12, 2012, SIP revision, which
requests redesignation of the Kentucky
portion of the Huntington-Ashland Area
to attainment for the 1997 Annual PM, s
NAAQS and addresses the specific
issues summarized above and the
necessary elements for redesignation
described in section 107(d)(3)(E) of the
CAA.

II. What is the background for EPA’s
proposed actions?

Fine particle pollution can be emitted
directly or formed secondarily in the
atmosphere. The main precursors of
secondary PMs s are sulfur dioxide
(SOs), NOx, ammonia and volatile
organic compounds (VOC). Unless
otherwise noted by the state or EPA,

ammonia and VOC are presumed to be
insignificant contributors to PMs s
formation, whereas SO, and NOx are
presumed to be significant contributors
to PM, s formation. Sulfates are a type
of secondary particle formed from SO,
emissions of power plants and
industrial facilities. Nitrates, another
common type of secondary particle, are
formed from NOx emissions of power
plants, automobiles, and other
combustion sources.

On July 18, 1997, EPA promulgated
the first air quality standards for PM, s.
EPA promulgated an annual standard at
a level of 15 micrograms per cubic meter
(ug/m3), based on a 3-year average of
annual mean PM, s concentrations. In
the same rulemaking, EPA promulgated
a 24-hour standard of 65 pug/ms3, based
on a 3-year average of the 98th
percentile of 24-hour concentrations. On
October 17, 2006, at 71 FR 61144, EPA
retained the annual average NAAQS at
15 ug/m3 but revised the 24-hour
NAAQS to 35 ug/ms3, based again on the
3-year average of the 98th percentile of
24-hour concentrations.2 Under EPA
regulations at 40 CFR part 50, the
primary and secondary 1997 Annual
PM,.s NAAQS are attained when the
annual arithmetic mean concentration,
as determined in accordance with 40
CFR part 50, Appendix N, is less than
or equal to 15.0 ug/ms3 at all relevant
monitoring sites in the subject area over
a 3-year period.

On January 5, 2005, at 70 FR 944, and
supplemented on April 14, 2005, at 70
FR 19844, EPA designated the
Huntington-Ashland Area as
nonattainment for the 1997 PM- 5
NAAQS. In that action, EPA defined the
1997 PM, s Huntington-Ashland Area to
include Boyd County and a portion of
Lawrence County in Kentucky;
Lawrence and Scioto Counties and
portions of Adams and Gallia Counties
in Ohio; and Cabell and Wayne
Counties and a portion of Mason County
in West Virginia. On November 13,
2009, at 74 FR 58688, EPA promulgated
designations for the 24-hour standard
established in 2006, designating the
Huntington-Ashland Area as attainment
for this NAAQS. That action clarified
that the Huntington-Ashland Area was
classified unclassifiable/attainment for
the 24-hour NAAQS promulgated in

2In response to legal challenges of the annual
standard promulgated in 2006, the United States
Court of Appeals for the District of Columbia
Circuit (D.C. Cir.) remanded this NAAQS to EPA for
further consideration. See American Farm Bureau
Federation and National Pork Producers Council, et
al. v. EPA, 559 F.3d 512 (D.C. Cir. 2009). However,
given that the 1997 and 2006 Annual NAAQS are
essentially identical, attainment of the 1997 Annual
NAAQS would also indicate attainment of the
remanded 2006 Annual NAAQS.
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1997. EPA did not promulgate
designations for the annual PM, s
NAAQS promulgated in 2006 since that
NAAQS was essentially identical to the
annual PM, s NAAQS promulgated in
1997. Therefore, the Huntington-
Ashland Area is designated
nonattainment for the annual PM; 5
NAAQS promulgated in 1997, and
today’s action only addresses this
designation.

All 1997 PM, s NAAQS areas were
designated under subpart 1 of title I,
part D, of the CAA. Subpart 1 contains
the general requirements for
nonattainment areas for any pollutant
governed by a NAAQS and is less
prescriptive than the other subparts of
title I, part D. On April 25, 2007, at 72
FR 20664, EPA promulgated its PM, 5
Implementation Rule, codified at 40
CFR part 51, subpart Z, in which the
Agency provided guidance for state and
tribal plans to implement the 1997 PM, 5
NAAQS. That rule, at 40 CFR
51.1004(c), specifies some of the
regulatory results of attaining the
NAAQS, as discussed below.

The 3-year ambient air quality data for
2008-2010 indicated no violations of
the 1997 Annual PM, s NAAQS for the
Huntington-Ashland Area. As a result,
on February 12, 2012, Kentucky
requested redesignation of the Kentucky
portion of the Huntington-Ashland Area
to attainment for the 1997 Annual PM, 5
NAAQS. The redesignation request
includes three years of complete,
quality-assured ambient air quality data
for the 1997 Annual PM, s NAAQS for
2008-2010, indicating that this NAAQS
had been achieved for the entire
Huntington-Ashland Area. Under the
CAA, nonattainment areas may be
redesignated to attainment if sufficient,
complete, quality-assured data is
available for the Administrator to
determine that the area has attained the
standard and the area meets the other
CAA redesignation requirements in
section 107(d)(3)(E). From 2007 through
the present, the annual PM, 5 design
values for the Huntington-Ashland Area
have declined. While annual PM- s
concentrations are dependent on a
variety of conditions, the overall
downtrend in annual PM, s
concentrations in the Huntington-
Ashland Area can be attributed to the
reduction of pollutant emissions, as will
be discussed in more detail in section V
of this proposed rulemaking.

III. What are the criteria for
redesignation?

The CAA provides the requirements
for redesignating a nonattainment area
to attainment. Specifically, section
107(d)(3)(E) of the CAA allows for

redesignation provided the following
criteria are met: (1) The Administrator
determines that the area has attained the
applicable NAAQS; (2) the
Administrator has fully approved the
applicable implementation plan for the
area under section 110(k); (3) the
Administrator determines that the
improvement in air quality is due to
permanent and enforceable reductions
in emissions resulting from
implementation of the applicable SIP
and applicable federal air pollutant
control regulations and other permanent
and enforceable reductions; (4) the
Administrator has fully approved a
maintenance plan for the area as
meeting the requirements of section
175A; and (5) the state containing such
area has met all requirements applicable
to the area under section 110 and part

D of title I of the CAA.

EPA has provided guidance on
redesignation in the General Preamble
for the Implementation of title I of the
CAA Amendments of 1990 (April 16,
1992, 57 FR 13498, and supplemented
on April 28, 1992, 57 FR 18070) and has
provided further guidance on processing
redesignation requests in the following
documents:

1. “Procedures for Processing
Requests to Redesignate Areas to
Attainment,” Memorandum from John
Calcagni, Director, Air Quality
Management Division, September 4,
1992 (hereafter referred to as the
“Calcagni Memorandum”);

2. “State Implementation Plan (SIP)
Actions Submitted in Response to Clean
Air Act (CAA) Deadlines,”
Memorandum from John Calcagni,
Director, Air Quality Management
Division, October 28, 1992; and

3. “Part D New Source Review (Part
D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary
D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994.

IV. Why is EPA proposing these
actions?

On February 12, 2012, the
Commonwealth of Kentucky, through
DAQ, requested the redesignation of the
Kentucky portion of the Huntington-
Ashland Area to attainment for the 1997
Annual PM, s NAAQS. The Huntington-
Ashland Area has attained the 1997
Annual PM, s NAAQS, and EPA’s
preliminary evaluation indicates that
the Area has met the requirements for
redesignation set forth in section
107(d)(3)(E), including the maintenance
plan requirements under section 175A
of the CAA. EPA is also announcing the
status of its adequacy determination for
both the NOx and direct PM s.

V. What is EPA’s analysis of the
request?

As stated above, in accordance with
the CAA, EPA proposes in today’s
action to: (1) Redesignate the Kentucky
portion of the Huntington-Ashland Area
to attainment for the 1997 Annual PM, 5
NAAQS; and (2) approve into the
Kentucky SIP the 1997 Annual PM 5
NAAQS maintenance plan for the
Kentucky portion of the Huntington-
Ashland Area. These actions are based
upon EPA’s determination that the
Huntington-Ashland Area continues to
attain the 1997 Annual PM, s NAAQS
and that all other redesignation criteria
have been met for the Kentucky portion
of the Huntington-Ashland Area. The
five redesignation criteria provided
under CAA section 107(d)(3)(E) are
discussed in greater detail for the Area
in the following paragraphs of this
section.

Criteria (1)—The Huntington-Ashland
Area Has Attained the 1997 Annual
PM.s NAAQS

For redesignating a nonattainment
area to attainment, the CAA requires
EPA to determine that the area has
attained the applicable NAAQS (CAA
section 107(d)(3)(E)(i)). EPA is
proposing to determine that the
Huntington-Ashland Area continues to
attain the 1997 Annual PM, s NAAQS.
For PM, 5, an area may be considered to
be attaining the 1997 Annual PM, s
NAAQS if it meets the 1997 Annual
PM,.s NAAQS, as determined in
accordance with 40 CFR 50.13 and
Appendix N of part 50, based on three
complete, consecutive calendar years of
quality-assured air quality monitoring
data. To attain these NAAQS, the 3-year
average of the annual arithmetic mean
concentration, as determined in
accordance with 40 CFR part 50,
Appendix N, is less than or equal to
15.0 pug/m3 at all relevant monitoring
sites in the subject area over a 3-year
period. The relevant data must be
collected and quality-assured in
accordance with 40 CFR part 58 and
recorded in the EPA Air Quality System
(AQS). The monitors generally should
have remained at the same location for
the duration of the monitoring period
required for demonstrating attainment.

On September 7, 2011, at 76 FR
55542, EPA finalized a determination
that the Huntington-Ashland Area was
attaining the 1997 PM, s NAAQS and
that this Area attained the 1997 PM, 5
NAAQS by its applicable attainment
date of April 5, 2011. For that action,
EPA reviewed PM, s monitoring data
from monitoring stations in the
Huntington-Ashland Area for the 1997
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Annual PM, s NAAQS for 2007-2009.
The public was provided a 30-day
comment period to review and provide
comment to EPA on the analysis of this
data. EPA did not receive any
comments, adverse or otherwise, on the
Agency’s determination that the Area
had attaining data for the period of

2007-2009 and continued to have
attaining data through the finalization of
EPA’s proposal. As such, EPA is not
seeking additional comment in today’s
action regarding this data. As noted in
EPA’s September 7, 2011, action these
data were quality-assured and recorded
in AQS. As summarized in Table 1

below, the 3-year averages (i.e., design
values) of the PM, 5 concentrations for
the years 2009, 2010, and 2011 show
steady declines in ambient PM, s
concentrations in the Huntington-
Ashland Area.

TABLE 1—DESIGN VALUE CONCENTRATIONS FOR THE HUNTINGTON-ASHLAND AREA FOR THE 1997 ANNUAL PM, s

NAAQS (uG/M?3)

3-Year design values
Location County, state Monitor ID
2007-2009 | 2008-2010 | 2009-2011
HUuntington .....ooceviiiieeeee Cabell, WV ..o 54-011-0006 14.3 13.1 121
Ashland Primary (FIVCO) .......cccccvvvveinenne Boyd, KY ........... .. | 21-019-0017 124 11.4 10.8
Lawrence County Hospital (LCH)3 ......... Lawrence, OH 39-087-0010 13.3 NA NA
Ironton Department of Transportation | Lawrence, OH 39-087-0012 12.2 12.2 11.4
(DOT) 4.
Portsmouth ........ccceviieiniieeeen Scioto, OH ..ooeeieeceee e 39-145-0013 12.3 11.6 10.9

As discussed above, the design value
for an area is the highest average annual
mean concentration recorded at any
monitor in the area for a 3-year period.
Therefore, the 3-year annual design
value submitted by Kentucky for
redesignation of the Huntington-
Ashland Area, for the period 2008—
2010, is 13.1 ug/m3, which meets the
NAAQS as described above. Additional
details can be found in EPA’s final clean
data determination for the Huntington-
Ashland Area (76 FR 55542, September
7,2011). The most recent complete,
quality-assured and certified ambient
monitoring data result in an annual
design value for the Huntington-
Ashland Area of 12.1 ug/m3, which also
meets the NAAQS, for the period 2009-
2011. In addition, EPA has reviewed
more recent preliminary data that are
available in AQS for the year 2012,
although not yet complete and certified,
and notes that this data also indicates
the Huntington-Ashland Area continues
to attain the 1997 PM, s NAAQS beyond
the submitted 3-year attainment period
of 2008-2010. If the Area does not
continue to attain before EPA finalizes
the redesignation, EPA will not go
forward with the redesignation. As
discussed in more detail below, the
Commonwealth of Kentucky has
committed to continue monitoring in
this Area in accordance with 40 CFR
part 58.

3The Lawrence County Hospital Site was shut
down in February 2008. The Ironton DOT site began
operation on the same day the Lawrence County
Hospital Site ceased monitoring.

4 The Ironton DOT site did not begin operation
until February 2008.

Criteria (5)—Kentucky Has Met All
Applicable Requirements Under Section
110 and Part D of the CAA; and Criteria
(2)—Kentucky Has a Fully Approved
SIP Under Section 110(k) for the
Kentucky Portion of the Huntington-
Ashland Area

For redesignating a nonattainment
area to attainment, the CAA requires
EPA to determine that the state has met
all applicable requirements under
section 110 and part D of title I of the
CAA (CAA section 107(d)(3)(E)(v)) and
that the state has a fully approved SIP
under section 110(k) for the area (CAA
section 107(d)(3)(E)(ii)). EPA proposes
to find that Kentucky has met all
applicable SIP requirements for the
Kentucky portion of the Huntington-
Ashland Area under section 110 of the
CAA (general SIP requirements) for
purposes of redesignation. Additionally,
EPA proposes to find that the Kentucky
SIP satisfies the criterion that it meet
applicable SIP requirements for
purposes of redesignation under part D
of title I of the CAA (requirements
specific to 1997 Annual PM, 5
nonattainment areas) in accordance
with section 107(d)(3)(E)(v). Further,
EPA proposes to determine that the SIP
is fully approved with respect to all
requirements applicable for purposes of
redesignation in accordance with
section 107(d)(3)(E)(ii). In making these
determinations, EPA ascertained which
requirements are applicable to the Area
and, if applicable, that they are fully
approved under section 110(k). SIPs
must be fully approved only with
respect to requirements that were
applicable prior to submittal of the
complete redesignation request.

a. The Kentucky Portion of the
Huntington-Ashland Area Has Met All
Applicable Requirements Under Section
110 and Part D of the CAA

General SIP requirements. Section
110(a)(2) of title I of the CAA delineates
the general requirements for a SIP,
which include enforceable emissions
limitations and other control measures,
means, or techniques; provisions for the
establishment and operation of
appropriate devices necessary to collect
data on ambient air quality; and
programs to enforce the limitations.
General SIP elements and requirements
are delineated in section 110(a)(2) of
title I, part A of the CAA. These
requirements include, but are not
limited to, the following: Submittal of a
SIP that has been adopted by the state
after reasonable public notice and
hearing; provisions for establishment
and operation of appropriate procedures
needed to monitor ambient air quality;
implementation of a source permit
program; provisions for the
implementation of part C requirements
(Prevention of Significant Deterioration
(PSD)) and provisions for the
implementation of part D requirements
(New Source Review (NSR) permit
programs); provisions for air pollution
modeling; and provisions for public and
local agency participation in planning
and emission control rule development.

Section 110(a)(2)(D) requires that SIPs
contain certain measures to prevent
sources in a state from significantly
contributing to air quality problems in
another state. To implement this
provision, EPA has required certain
states to establish programs to address
the interstate transport of air pollutants.
The section 110(a)(2)(D) requirements
for a state are not linked with a
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particular nonattainment area’s
designation and classification in that
state. EPA believes that the
requirements linked with a particular
nonattainment area’s designation and
classifications are the relevant measures
to evaluate in reviewing a redesignation
request. The transport SIP submittal
requirements, where applicable,
continue to apply to a state regardless of
the designation of any one particular
area in the state. Thus, EPA does not
believe that the CAA’s interstate
transport requirements should be
construed to be applicable requirements
for purposes of redesignation. However,
as discussed later in this notice,
addressing pollutant transport from
other states is an important part of an
area’s maintenance demonstration.

In addition, EPA believes other
section 110 elements that are neither
connected with nonattainment plan
submissions nor linked with an area’s
attainment status are applicable
requirements for purposes of
redesignation. The area will still be
subject to these requirements after the
area is redesignated. The section 110
and part D requirements which are
linked with a particular area’s
designation and classification are the
relevant measures to evaluate in
reviewing a redesignation request. This
approach is consistent with EPA’s
existing policy on applicability (i.e., for
redesignations) of conformity and
oxygenated fuels requirements, as well
as with section 184 ozone transport
requirements. See the Reading,
Pennsylvania, proposed and final
rulemakings (61 FR 53174, October 10,
1996), (62 FR 24826, May 7, 1997); the
Cleveland-Akron-Loraine, Ohio, final
rulemaking (61 FR 20458, May 7, 1996);
and the Tampa, Florida, final
rulemaking at (60 FR 62748, December
7, 1995). See also the discussion on this
issue in the Cincinnati, Ohio,
redesignation (65 FR 37879, June 19,
2000), and in the Pittsburgh,
Pennsylvania, redesignation (66 FR
50399, October 19, 2001).

EPA completed rulemaking on a
submittal from Kentucky dated August
26, 2008, addressing ““infrastructure
SIP” elements required under the Clean
Air Act (CAA or “the Act”) section
110(a)(2) for the 1997 PM, s NAAQS on
October 3, 2012. See 77 FR 60307.
However, these are statewide
requirements that are not a consequence
of the nonattainment status of the
Huntington-Ashland Area. As stated
above, EPA believes that section 110
elements not linked to an area’s
nonattainment status are not applicable
for purposes of redesignation. Therefore,
EPA believes it has approved all SIP

elements under section 110 that must be
approved as a prerequisite for
redesignating the Huntington-Ashland
Area to attainment.

Title I, Part D, subpart 1 applicable
SIP requirements. EPA proposes to
determine that the Kentucky SIP meets
the applicable SIP requirements for the
Kentucky portion of the Huntington-
Ashland Area for purposes of
redesignation under part D of the CAA.
Subpart 1 of part D, found in sections
172-176 of the CAA, sets forth the basic
nonattainment requirements applicable
to all nonattainment areas. All areas that
were designated nonattainment for the
1997 Annual PM, s NAAQS were
designated under subpart 1 of the CAA.
The applicable subpart 1 requirements
are contained in sections 172(c)(1)—(9)
and in section 176.

For purposes of evaluating this
redesignation request, the applicable
part D, subpart 1 SIP requirements for
all nonattainment areas are contained in
sections 172(c)(1)—(9) and in section
176. A thorough discussion of the
requirements contained in section 172
can be found in the General Preamble
for Implementation of title I (57 FR
13498, April 16, 1992).

Subpart 1 Section 172 Requirements.
Section 172(c)(1) requires the plans for
all nonattainment areas to provide for
the implementation of all reasonably
available control measures (RACM) as
expeditiously as practicable and to
provide for attainment of the NAAQS.
EPA interprets this requirement to
impose a duty on all nonattainment
areas to consider all available control
measures and to adopt and implement
such measures as are reasonably
available for implementation in each
area as components of the area’s
attainment demonstration. Under
section 172, states with nonattainment
areas must submit plans providing for
timely attainment and meeting a variety
of other requirements. However,
pursuant to 40 CFR 51.1004(c), EPA’s
final determination that the Huntington-
Ashland Area was attaining the PM, s
standard suspended Kentucky’s
obligation to submit most of the
attainment planning requirements that
would otherwise apply. Specifically, the
determination of attainment suspended
Kentucky’s obligation to submit an
attainment demonstration and planning
SIPs to provide for reasonable further
progress (RFP), RACM, and contingency
measures under section 172(c)(9).

The General Preamble for
Implementation of Title I (57 FR 13498,
April 16, 1992) also discusses the
evaluation of these requirements in the
context of EPA’s consideration of a
redesignation request. The General

Preamble sets forth EPA’s view of
applicable requirements for purposes of
evaluating redesignation requests when
an area is attaining a standard (General
Preamble for Implementation of Title I
(57 FR 13498, April 16, 1992)).

Because attainment has been reached
in the Huntington-Ashland Area, no
additional measures are needed to
provide for attainment, and the section
172(c)(1) requirements for an attainment
demonstration and RACM are no longer
considered to be applicable for purposes
of redesignation as long as the Area
continues to attain the standard. See
also 40 CFR 51.1004(c).

The RFP plan requirement under
section 172(c)(2) is defined as progress
that must be made toward attainment.
This requirement is not relevant for
purposes of redesignation because EPA
has determined that the Huntington-
Ashland Area, which includes the
Kentucky portion of the Huntington-
Ashland Area, has monitored
attainment of the 1997 Annual PMo s
NAAQS. See General Preamble, 57 FR
13564. See also 40 CFR 51.1004(c). In
addition, because the Huntington-
Ashland Area has attained the 1997
Annual PM, s NAAQS and is no longer
subject to a RFP requirement, the
requirement to submit the section
172(c)(9) contingency measures is not
applicable for purposes of
redesignation. Id.

Section 172(c)(3) requires submission
and approval of a comprehensive,
accurate, and current inventory of actual
emissions. On April 11, 2012, EPA
approved Kentucky’s 2002 base-year
emissions inventory for the Huntington-
Ashland Area as part of the SIP revision
submitted by the Commonwealth to
provide for attainment of the 1997 PM, 5
NAAQS in the Area. See 77 FR 21663.

Section 172(c)(4) requires the
identification and quantification of
allowable emissions for major new and
modified stationary sources to be
allowed in an area, and section 172(c)(5)
requires source permits for the
construction and operation of new and
modified major stationary sources
anywhere in the nonattainment area.
EPA has determined that, since PSD
requirements will apply after
redesignation, areas being redesignated
need not comply with the requirement
that a NSR program be approved prior
to redesignation, provided that the area
demonstrates maintenance of the
NAAQS without part D NSR. A more
detailed rationale for this view is
described in a memorandum from Mary
Nichols, Assistant Administrator for Air
and Radiation, dated October 14, 1994,
entitled, “Part D New Source Review
Requirements for Areas Requesting
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Redesignation to Attainment.” Kentucky
has demonstrated that the Kentucky
portion of the Huntington-Ashland Area
will be able to maintain the NAAQS
without part D NSR in effect; therefore,
Kentucky need not have fully approved
part D NSR programs prior to approval
of the redesignation request. Kentucky’s
PSD program will become effective in
the Kentucky portion of the Huntington-
Ashland Area upon redesignation to
attainment.

Section 172(c)(6) requires the SIP to
contain control measures necessary to
provide for attainment of the NAAQS.
Because attainment has been reached,
no additional measures are needed to
provide for attainment.

Section 172(c)(7) requires the SIP to
meet the applicable provisions of
section 110(a)(2). As noted above, EPA
believes the Kentucky SIP meets the
requirements of section 110(a)(2)
applicable for purposes of
redesignation.

Section 176 Conformity
Requirements. Section 176(c) of the
CAA requires states to establish criteria
and procedures to ensure that federally-
supported or funded projects conform to
the air quality planning goals in the
applicable SIP. The requirement to
determine conformity applies to
transportation plans, programs and
projects that are developed, funded or
approved under title 23 of the United
States Code (U.S.C.) and the Federal
Transit Act (transportation conformity)
as well as to all other federally-
supported or funded projects (general
conformity). State transportation
conformity SIP revisions must be
consistent with federal conformity
regulations relating to consultation,
enforcement and enforceability that EPA
promulgated pursuant to its authority
under the CAA.

EPA believes it is reasonable to
interpret the conformity SIP
requirements ® as not applying for
purposes of evaluating the redesignation
request under section 107(d) because
state conformity rules are still required
after redesignation and federal
conformity rules apply where state rules
have not been approved. See Wall v.
EPA, 265 F.3d 426 (upholding this
interpretation) (6th Cir. 2001); see also
60 FR 62748 (December 7, 1995, Tampa,
Florida). Thus, the Kentucky portion of
the Huntington-Ashland Area has
satisfied all applicable requirements for

5CAA Section 176(c)(4)(E) requires states to
submit revisions to their SIPs to reflect certain
federal criteria and procedures for determining
transportation conformity. Transportation
conformity SIPs are different from the motor vehicle
emission budgets that are established in control
strategy SIPs and maintenance plans.

purposes of redesignation under section
110 and part D of the CAA. Nonetheless,
EPA approved the Kentucky Conformity
SIP on April 21, 2010. See 75 FR 20780.

b. The Kentucky Portion of the
Huntington-Ashland Area Has a Fully
Approved Applicable SIP Under Section
110(k) of the CAA

EPA has fully approved the applicable
Kentucky SIP for the Kentucky portion
of the Huntington-Ashland Area for the
1997 Annual PM; s nonattainment area
under section 110(k) of the CAA for all
requirements applicable for purposes of
redesignation. EPA may rely on prior
SIP approvals in approving a
redesignation request (see Calcagni
Memorandum at p. 3; Southwestern
Pennsylvania Growth Alliance v.
Browner, 144 F.3d 984, 989-90 (6th Cir.
1998); Wall, 265 F.3d 426) plus any
additional measures it may approve in
conjunction with a redesignation action
(see 68 FR 25426 (May 12, 2003) and
citations therein). Following passage of
the CAA of 1970, Kentucky has adopted
and submitted, and EPA has fully
approved at various times, provisions
addressing the various SIP elements
applicable for the 1997 Annual PM, s
NAAQS in the Kentucky portion of the
Huntington-Ashland Area (77 FR 60307,
October 3, 2012).

As indicated above, EPA believes that
the section 110 elements not connected
with nonattainment plan submissions
and not linked to the area’s
nonattainment status are not applicable
requirements for purposes of
redesignation. In addition, EPA believes
that since the part D subpart 1
requirements did not become due prior
to submission of the redesignation
request, they are also not applicable
requirements for purposes of
redesignation. Sierra Club v. EPA, 375
F.3d 537 (7th Cir. 2004); 68 FR 25424,
25427 (May 12, 2003) (redesignation of
the St. Louis-East St. Louis Area to
attainment of the 1-hour ozone
NAAQS). EPA has approved all Part D
subpart 1 requirements applicable for
purposes of this redesignation.

Criteria (3)—The Air Quality
Improvement in the Kentucky Portion of
the Huntington-Ashland 1997 Annual
PM> s NAAQS Nonattainment Area Is
Due to Permanent and Enforceable
Reductions in Emissions Resulting From
Implementation of the SIP and
Applicable Federal Air Pollution
Control Regulations and Other
Permanent and Enforceable Reductions

For redesignating a nonattainment
area to attainment, the CAA requires
EPA to determine that the air quality
improvement in the area is due to

permanent and enforceable reductions
in emissions resulting from
implementation of the SIP and
applicable federal air pollution control
regulations and other permanent and
enforceable reductions (CAA section
107(d)(3)(E)(iii)). EPA believes that
Kentucky has demonstrated that the
observed air quality improvement in the
Kentucky portion of the Huntington-
Ashland Area is due to permanent and
enforceable reductions in emissions
resulting from implementation of the
SIP, federal measures, and other state
adopted measures.

Fine particulate matter, or PM, s,
refers to airborne particles less than or
equal to 2.5 micrometers in diameter.
Although treated as a single pollutant,
fine particles come from many different
sources and are composed of many
different compounds. One of the largest
components of PM; s is sulfate, which is
formed through various chemical
reactions from the precursor SO,. The
other major component of PM; 5 is
organic carbon, which originates
predominantly from biogenic emission
sources. Nitrate, which is formed from
the precursor NOy, is also a component
of PM, 5. Crustal materials from
windblown dust and elemental carbon
from combustion sources are less
significant contributors to total PM, s.

State and federal measures enacted in
recent years have resulted in permanent
emission reductions. Most of these
emission reductions are enforceable
through regulations. A few non-
regulatory measures also result in
emission reductions. The federal
measures that have been implemented
include:

Tier 2 vehicle standards. In addition
to requiring NOx controls, the Tier 2
rule reduced the allowable sulfur
content of gasoline to 30 parts per
million (ppm) starting in January of
2006. Most gasoline sold prior to this
had a sulfur content of approximately
300 ppm.

Heavy-duty gasoline and diesel
highway vehicle standards. The second
phase of the standards and testing
procedures, which began in 2007,
reduces particulate matter (PM) and
NOx from heavy-duty highway engines
and also reduces highway diesel fuel
sulfur content to 15 ppm. The total
program is expected to achieve a 90 and
95 percent reduction in PM and NOx
emissions from heavy-duty highway
engines, respectively.

Nonroad spark-ignition engines and
recreational engines standards. Tier 1 of
this standard, implemented in 2004, and
Tier 2, implemented in 2007, have
reduced and will continue to reduce PM
emissions.
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Large nonroad diesel engine
standards. Promulgated in 2004, this
rule is being phased in between 2008
and 2014. This rule will reduce sulfur
content in nonroad diesel fuel and,
when fully implemented, will reduce
NOx and direct PM> s emissions by over
90 percent from these engines.

Reciprocating Internal Combustion
Engine Standard. Promulgated in 2010,
this rule regulates emissions of air
toxics from existing diesel powered
stationary reciprocating internal
combustion engines that meet specific
site rating, age, and size criteria. When
all of the reciprocating internal
combustion engine standards are fully
implemented in 2013, EPA estimates
that annual PM; s emissions from these
engines will be reduced by
approximately 2,800 tons.

Category 3 Marine Diesel Engine
Standards. Promulgated in 2010, this
rule establishes more stringent exhaust
emission standards for new large marine
diesel engines with per cylinder
displacement at or above 30 liters
(commonly referred to as Category 3
compression-ignition marine engines) as
part of a coordinated strategy to address
emissions from all ships that effect U.S.
air quality. Near-term standards for
newly built engines will apply
beginning in 2011, and long-term
standards requiring an 80 percent
reduction in NOx emissions will begin
in 2016.

NOx SIP Call. On October 27, 1998
(63 FR 57356), EPA issued the NOx SIP
Call requiring the District of Columbia
and 22 states to reduce emissions of
NOx. Affected states were required to
comply with Phase I of the SIP Call
beginning in 2004, and Phase II
beginning in 2007. Emission reductions
resulting from regulations developed in
response to the NOx SIP Call are
permanent and enforceable.

CAIR and the Transport Rule. On May
12, 2005, EPA published the Clean Air
Interstate Rule (CAIR), which requires
significant reductions in emissions of
SO; and NOx from electric generating
units to limit the interstate transport of
these pollutants and the ozone and fine
particulate matter they form in the
atmosphere. See 76 FR 25162. The D.C.
Circuit initially vacated CAIR, North
Carolina v. EPA, 531 F.3d 896 (D.C. Cir.
2008), but ultimately remanded the rule
to EPA without vacatur to preserve the
environmental benefits provided by
CAIR, North Carolina v. EPA, 550 F.3d
1176, 1178 (D.C. Cir. 2008). In response
to the Court’s decision, EPA issued the
Transport Rule, also known as the
Cross-State Air Pollution Rule, to
address interstate transport of SO, and
NOx in the eastern United States. See 76

FR 48208 (August 8, 2011). On August
21, 2012, the D.C. Circuit issued a
decision to vacate the Transport Rule. In
that decision, the Court also ordered
EPA to continue administering CAIR
“pending the promulgation of a valid
replacement.” EME Homer Generation,
L.P.v. EPA, No. 11-1302 (D.C. Cir.,
August 21, 2012).6

In light of the these unique
circumstances and for the reasons
explained below, EPA proposes to
approve the redesignation request and
the related SIP revision for Boyd County
and a portion of Lawrence County in
Kentucky, including Kentucky’s plan for
maintaining attainment of the standard
in the Kentucky portion of the
Huntington-Ashland Area. The air
quality modeling analysis conducted for
the Transport Rule demonstrates that
the Huntington-Ashland Area would be
able to attain the 1997 Annual PM s
NAAQS even in the absence of either
CAIR or the Transport Rule. See “Air
Quality Modeling Final Rule Technical
Support Document,” App. B, B—44, B—
55—56, and B—62. This modeling is
available in the docket for this proposed
redesignation action. Nothing in the
D.C. Circuit’s August 2012 decision
disturbs or calls into question that
conclusion or the validity of the air
quality analysis on which it is based.

In addition, CAIR remains in place
and enforceable until substituted by a
“valid” replacement rule. Kentucky’s
SIP revision lists CAIR as a control
measure that became state-effective
February 2, 2007, and was approved by
EPA on October 4, 2007, for the purpose
of reducing SO, and NOx emissions.
The monitoring data used to
demonstrate the area’s attainment of the
1997 Annual PM, s NAAQS by the April
2010 attainment deadline was also
impacted by CAIR. To the extent that
Kentucky is relying on CAIR in its
maintenance plan, the recent directive
from the D.C. Circuit in EME Homer
ensures that the reductions associated
with CAIR will be permanent and
enforceable for the necessary time
period. EPA has been ordered by the
Court to develop a new rule, and the
opinion makes clear that after
promulgating that new rule EPA must
provide states an opportunity to draft
and submit SIPs to implement that rule.
CAIR thus cannot be replaced until EPA
has promulgated a final rule through a
notice-and-comment rulemaking
process, states have had an opportunity
to draft and submit SIPs, EPA has
reviewed the SIPs to determine whether

6 The Court’s judgment is not final, as of
November 7, 2012, as the mandate has not yet been
issued.

they can be approved, and EPA has
taken action on the SIPs, including
promulgation of a federal
implementation plan, if appropriate.
These steps alone will take many years,
even with EPA and the states acting
expeditiously. The Court’s clear
instruction to EPA that it must continue
to administer CAIR until a “valid
replacement” exists provides an
additional backstop; by definition, any
rule that replaces CAIR and meets the
Court’s direction would require upwind
states to eliminate significant
downwind contributions to downwind
nonattainment and prevent interference
with maintenance in downwind areas.

Further, in vacating the Transport
Rule and requiring EPA to continue
administering CAIR, the D.C. Circuit
emphasized that the consequences of
vacating CAIR “might be more severe
now in light of the reliance interests
accumulated over the intervening four
years.” EME Homer, slip op. at 60. The
accumulated reliance interests include
the interests of states who reasonably
assumed they could rely on reductions
associated with CAIR, which brought
certain nonattainment areas into
attainment with the NAAQS. If EPA
were prevented from relying on
reductions associated with CAIR in
redesignation action, states would be
forced to impose additional, redundant
reductions on top of those achieved by
CAIR. EPA believes this is precisely the
type of irrational result the Court sought
to avoid by ordering EPA to continue
administering CAIR. For these reasons
also, EPA believes it is appropriate to
allow states to rely on CAIR, and the
existing emission reductions achieved
by CAIR, as sufficiently permanent and
enforceable for purposes such as
redesignation. Following promulgation
of the replacement rule, EPA will
review SIPs as appropriate to identify
whether there are any issues that need
to be addressed.

Other measures. There are also other
actions, independent of CAIR, which
have led to permanent and enforceable
emission reductions at EGUs located
within the Huntington-Ashland Area.
For example, in the Kentucky portion of
the Huntington-Ashland Area, the Big
Sandy Power Station was required by a
federally enforceable consent decree 7
and 2007 settlement agreement to install
and continuously operate selective
catalytic reduction (SCR) to reduce NOx
emissions from Unit 2 beginning
January 1, 2009. The plant is also

7 Entered with the United States District Court for
the Southern District of Ohio Eastern Division
(United States of America and State of New York,
et al., v. American Electric Power Service Corp., et
al., No. C2—-99-1250 and 1182 (consolidated)).
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required to install and continuously
operate flue gas desulfurization (FGD) to
reduce SO, emissions from Unit 2
beginning December 31, 2015.
Operation of FGD controls has a co-
benefit of reducing direct PM, s
emissions as well. In the Ohio and West
Virginia portions of the Area, a federally
enforceable consent decree 8 and 2007
settlement agreement require the
General James M. Gavin Power Plant
(Ohio) and Mountaineer Power Plant
(West Virginia) to install and
continuously operate SCR and FGD on
specified units and the Philip Sporn
Plant (West Virginia) to retire, retrofit,
or re-power one unit. Another consent
decree,? to which EPA was not a party,
requires the J.M. Stuart Power Plant
(Ohio) to install and continuously
operate SCR on all of its units. To the
extent that power plant emission
reductions contributed to attainment in
the Huntington-Ashland Area, these
reductions are permanent and
enforceable.

In addition to the consent decrees for
power plants, Kentucky provided
information in its submittal regarding
other consent decrees in and near the
Huntington-Ashland Area. In Greenup

County, which is adjacent to the
Huntington-Ashland PM; s
nonattainment area, E.I. Dupont will
reduce SO, emissions at four sulfuric
acid units with measures equivalent to
best available control technology
(BACT) 10 and will continue to
implement best work practices. AK
Steel—Ashland Works, located in Boyd
County, ceased all coke plant operations
by June 23, 2011, as confirmed through
a shutdown notification letter to DAQ.
EPA notes that although Kentucky did
not take credit for these consent decrees
and shutdowns in their projection
inventories, they are permanent and
enforceable reductions that will
contribute to further SO, and NOx
emission reductions in the Huntington-
Ashland Area.

The state measures that have been
implemented to date and relied upon by
Kentucky to demonstrate attainment
and/or maintenance include the
Commonwealth of Kentucky NOx SIP
Call regulations, open burning bans, and
fugitive emission standards.

EPA believes that reductions in
emissions of direct PMs s and PMs 5
precursors in and around the
Huntington-Ashland Area have
contributed to improved air quality. The

majority of the improvement in ambient
PM, 5 concentrations has resulted from
reductions in emissions from coal fired
power plants that were prompted by the
NOx SIP Call and CAIR. A summary of
the emission reductions from 2005 to
2009 for the entire Huntington-Ashland
Area is provided in Table 2 below.
EPA’s analysis shows that the
reductions of SO, and NOx emissions,
in tons per year (tpy), were greater than
decreases in emissions that could be
attributed to any decrease in electrical
demand in the Huntington-Ashland
Area. While the average SO, and NOx
emission reductions from coal fired
utilities in the Huntington-Ashland
Area for the period 2005-2009 were 47
percent and 68 percent, respectively, the
average facility power production in
terms of heat input decreased by only
about 5 percent during the same period.
Furthermore, as discussed below,
Kentucky’s maintenance plan provides
for verification of continued attainment
by performing future reviews of
triennial emissions inventories and also
for contingency measures to ensure that
the NAAQS is maintained into the
future if monitored increases in ambient
PM: 5 concentrations occur.

TABLE 2—ACTUAL EMISSION REDUCTIONS FROM COAL FIRED UTILITIES IN THE HUNTINGTON-ASHLAND AREA FOR THE

PERIOD 2005-2009 11

Emission differences from 2005 to 2009 (tpy)
Facility—County P
ercent Percent
S0, reduction NOx reduction
Kentucky:
Big Sandy—Lawrence COUNLY ........cccoeiueereiiiieenie et 9,873 20 7,621 61
West Virginia:
Mountaineer—Mason COUNTY ........ccceeriiiieiniee e 40,214 94 10,073 79
Philip Sporn—Mason County ........ccccoeciiiiiiiiiiiiiieceeeee e 22,433 57 5,020 56
Ohio:
J.M. Stuart—Adams COUNLY .......ccoiuiiiiiiiie e 42,224 40 16,124 66
Killen Station—Adams COUNLY ......ccceiriiiiiiiiie e 17,592 90 3,083 52
Gen J.M. Gavin—Gallia County .........ccccoeiiiiriniiie e 1,701 6 31,800 82
Kyger Creek—Gallia CouNty .......cccooiiriiiiiiiiiie e 16,032 22 15,209 82

Criteria (4)—The Kentucky Portion of
the Huntington-Ashland Area Has a
Fully Approved Maintenance Plan
Pursuant to Section 175A of the CAA

For redesignating a nonattainment
area to attainment, the CAA requires
EPA to determine that the area has a
fully approved maintenance plan
pursuant to section 175A of the CAA
(CAA section 107(d)(3)(E)(iv)). In
conjunction with its request to

8]1d.

9Entered with the United States District Court for
the Southern District of Ohio, Eastern Division
(Sierra Club and Marilyn Wall v. The Dayton Power
and Light Company, Duke Energy Ohio, Inc., and

redesignate the Kentucky portion of the
Huntington-Ashland Area to attainment
for the 1997 Annual PM, s NAAQS,
DAQ submitted a SIP revision to
provide for the maintenance of the 1997
Annual PM, s NAAQS for at least 10
years after the effective date of
redesignation to attainment. EPA
believes this maintenance plan meets
the requirements for approval under
section 175A of the CAA.

Columbus Southern Power Co., Civil Action No. 2:
04—cv—-905).

10BACT is a source emissions limitation that is
based on the maximum degree of control that can
be achieved and is generally implemented through

a. What is required in a maintenance
plan?

Section 175A of the CAA sets forth
the elements of a maintenance plan for
areas seeking redesignation from
nonattainment to attainment. Under
section 175A, the plan must
demonstrate continued attainment of
the applicable NAAQS for at least 10
years after the Administrator approves a
redesignation to attainment. Eight years

the prevention of significant deterioration (PSD)
permitting program.

11 Data reflects reported actual emissions from the
Clean Air Markets Division Database at http://
ampd.epa.gov/ampd/.
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after the redesignation, the
Commonwealth of Kentucky must
submit a revised maintenance plan,
which demonstrates that attainment will
continue to be maintained for the 10
years following the initial 10-year
period. To address the possibility of
future NAAQS violations, the
maintenance plan must contain such
contingency measures, as EPA deems
necessary, to assure prompt correction
of any future 1997 Annual PM s
violations. The Calcagni Memorandum
provides further guidance on the
content of a maintenance plan,
explaining that a maintenance plan
should address five requirements: The
attainment emissions inventory,
maintenance demonstration,
monitoring, verification of continued
attainment, and a contingency plan. As
is discussed more fully below, EPA
finds that the Commonwealth’s
maintenance plan includes all the
necessary components and is thus
proposing to approve it as a revision to
the Kentucky SIP.

b. Attainment Emissions Inventory

The Huntington-Ashland Area
attained the 1997 Annual PM, s NAAQS
based on monitoring data for the 3-year
period from 2007-2009. The
Commonwealth selected 2008 as the
attainment emission inventory year. The
attainment inventory identifies a level
of emissions in the Area that is
sufficient to attain the 1997 Annual
PM, s NAAQS. The Commonwealth
began development of the attainment
inventory by first generating a baseline
emissions inventory for the Huntington-
Ashland Area. As noted above, the year
2008 was chosen as the base year for
developing a comprehensive emissions
inventory for the primary PM, s
precursors, SO, and NOx, for which
projected emissions could be developed
for 2015 and 2022. The projected
inventory included with the
maintenance plan estimates emissions
forward to 2022, which is at the 10-year
interval required in section 175A of the
CAA. In addition to comparing the final
year of the plan, Kentucky compared an
interim year to the 2008 baseline to
demonstrate that these years are also
expected to show continued
maintenance of the annual fine
particulate matter standard.

The emissions inventories are
composed of four major types of
sources: Point, area, on-road mobile and
non-road mobile. The attainment and
future year emissions inventories were
projected by the Visibility Improvement
State and Tribal Association of the
Southeast and the Lake Michigan Air
Directors Consortium using the 2005
base year inventory methodology as
provided in the Appendix D of
Kentucky’s Submittal. The future year
emissions inventories have been
estimated using projected rates of
growth in population, traffic, economic
activity, expected control programs, and
other parameters. Non-road mobile
emissions estimates were based on the
EPA’s NONROAD model, with the
exception of the railroad locomotives,
commercial marine, and aircraft engine.
These emissions are estimated by taking
activity data, such as landings and
takeoffs, and multiplying by an
Economic Growth Analysis System
emission factor. On-road mobile source
emissions were calculated using EPA’s
MOVES2010 mobile emission factors
model. The 2008 SO,, NOx and PM 5
emissions for the Huntington-Ashland
Area, as well as the emissions for other
years, were developed consistent with
EPA guidance and are summarized in
Table 6 of the following subsection
discussing the maintenance
demonstration.

Section 175A requires a state seeking
redesignation to attainment to submit a
SIP revision to provide for the
maintenance of the NAAQS in the Area
“for at least 10 years after the
redesignation.” EPA has interpreted this
as a showing of maintenance “for a
period of ten years following
redesignation.” Calcagni Memorandum,
p- 9. Where the emissions inventory
method of showing maintenance is
used, the purpose is to show that
emissions during the maintenance
period will not increase over the
attainment year inventory. Calcagni
Memorandum, pp. 9-10.

As discussed in detail in the
subsection below, Kentucky’s
maintenance plan submission expressly
documents that the Area’s emissions
inventories will remain below the
attainment year inventories through
2022. Projected emissions inventory
levels in 2022 are well below the

attainment year inventory levels, and it
is highly improbable that they will
suddenly increase and exceed
attainment year inventory levels in
2023. In addition, for the reasons set
forth below, EPA believes that the
Commonwealth’s submission, in
conjunction with additional supporting
information, further demonstrates that
the Area will continue to maintain the
1997 Annual PM, s NAAQS at least
through 2023. Thus, if EPA finalizes its
proposed approval of the redesignation
request and maintenance plans in 2013,
the approval will be based upon this
showing, in accordance with section
175A, and EPA’s analysis described
herein, that the Commonwealth’s
maintenance plan provides for
maintenance for at least ten years after
redesignation.

c. Maintenance Demonstration

The February 12, 2012, final submittal
includes a maintenance plan for the
Kentucky portion of the Huntington-
Ashland Area. This demonstration:

(i) Shows compliance with and
maintenance of the annual PM, 5
standard by providing information to
support the demonstration that current
and future emissions of SO,, NOx and
PM; s remain at or below 2008
emissions levels.

(ii) Uses 2008 as the attainment year
and includes future emission inventory
projections for 2015 and 2022.

(iii) Identifies an “out year” at least 10
years after EPA review and potential
approval of the maintenance plan. Per
40 CFR part 93, NOx and PM, s MVEB
were considered for the last year (2022)
of the maintenance plan.12

(iv) Provides, as shown in Tables 3, 4,
and 5 below, the actual and projected
emissions inventories, in tpy, for the
Kentucky portion of the Huntington-
Ashland Area. Kentucky incorporated
the expected CAIR reductions into the
projected SO and NOx inventories. The
projected direct PM, s inventories do not
include any reductions achieved as a co-
benefit of CAIR implementation. Table 6
shows the 2008 actual and 2015 and
2022 projected emissions inventories for
the entire Huntington-Ashland Area.

12PM, s and NOx MVEB are not required for the
Kentucky portion of the Huntington-Ashland Area
due to the insignificance finding for the mobile
sources.
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TABLE 3—ACTUAL (2008) AND PROJECTED DIRECT PM, s EMISSIONS FOR THE KENTUCKY PORTION OF THE HUNTINGTON-

ASHLAND AREA (tpy)

Sector 2008 2015 2022
POINE et e e et 12,329.81 7,374.04 4,191.06
Y = PPN 124.25 120.60 117.98
NON-TOAA ...t e s 756.77 798.60 841.16
L g (=T PP 104.18 54.28 30.77
TOMAL oo s 13,315.01 8,347.52 5,180.97

TABLE 4—ACTUAL (2008) AND PROJECTED NOx EMISSIONS FOR THE KENTUCKY PORTION OF THE HUNTINGTON-ASHLAND

AREA (tpy)
Sector 2008 2015 2022
[edo1 o | AP 17,952.52 19,919.31 21,886.10
3,182.45 2,963.14 2,743.37
50.84 58.01 63.68
2,311.75 1,225.13 685.60
TOMAI ettt ———————————— e e e e e e e e aaaaaaaeaaaeaaaaaaaaaaaaaaaaaes 23,497.56 24,165.59 25,378.75

TABLE 5—ACTUAL (2008) AND PROJECTED SO, EMISSIONS FOR THE KENTUCKY PORTION OF THE HUNTINGTON-ASHLAND

AREA (tpy)
Sector 2008 2015 2022
o113 SO SRS TR 46,835.66 17,880.04 23,873.83
Area ............ 398.09 378.52 373.13
Non-road 579.92 606.63 626.51
On-road 12.36 12.62 12.83
o) 7= | 47,826.03 18,877.81 24,886.30

TABLE 6—ACTUAL (2008) AND PROJECTED TOTAL EMISSION ESTIMATES FOR THE ENTIRE HUNTINGTON-ASHLAND AREA

(tpy)
Year PM.s (tpy) NOx (tpy) S0: (tpy)
D008 .ottt ettt ettt e ettt ee e et e et ee et ettt ee e et e ee e en e eeen e et eneeen 20,990.20 152,377.14 230,690.12
D015 ettt ettt ettt ettt ettt e et e e et ettt e s e e e et et et et n et ee et et en et e et et eneen 15,907.51 104,680.23 135,946.22
D022 ettt ettt ettt ettt ettt e e et e ee e en e et en e st eneeen 12,601.44 83,700.01 113,779.08
DeCrease from 2008 10 2022 ........ceeeeeeeeeeeeeeeeeeeeeeseeeeeeeeeetereeeseeeesese et et et seeeeeeee et eeeseseeeeeeeeeeees 8,388.76 68,677.13 116,911.04

In situations where local emissions
are the primary contributor to
nonattainment, if the future projected
emissions in the nonattainment area
remain at or below the baseline
emissions in the nonattainment area,
then the ambient air quality standard
should not be violated in the future. As
reflected in Table 6, future emissions of
all the relevant pollutants in the
Huntington-Ashland Area are expected
to be well below the 2008 “attainment
level” emissions, thus illustrating that
the Huntington-Ashland Area is
expected to continue to attain the 1997
Annual PM, s NAAQS through 2022.
Further, as reflected in Tables 3 through
5, future emissions direct PM, s and SO,
in the Kentucky portion of the
Huntington-Ashland Area are expected
to be well below the 2008 “attainment
level” emissions, while future emissions

NOx are expected to be slightly above
the 2008 ‘““attainment level” emissions.
Because the SO, and direct PM
components are more significant to
ambient PM; 5 levels than the nitrate
contribution,3 the significant projected
reductions in these pollutants indicate
that future emissions in the Kentucky
portion of the Huntington-Ashland Area
are expected to support continued

131n Kentucky, speciation data shows that the

sulfate (SO4) component accounts for
approximately one-third of the total ambient PM; 5
mass; the direct PM (organic carbon) component
accounts for approximately one-fourth of the total
ambient PM, s mass; and the nitrate (NH4 and NO3)
component accounts for approximately one tenth of
the total ambient PM, s mass. See Figure 1.3—4 of
“The Kentucky Fine Particulate Matter (PM, s)
Attainment Demonstration for the Louisville, KY-
IN, Cincinnati-Middletown, OH-KY-IN, and
Huntington-Ashland, WV-KY-OH PM. s
Nonattainment Areas,” November 2008.

maintenance of the 1997 Annual PM, 5
NAAQS through 2022.
A maintenance plan requires the state
to show that projected future year
emissions will not exceed the level of
emissions which led the area to attain

the NAAQS. Kentucky has

demonstrated maintenance by
projecting emissions in 2022, as
described previously, that will remain
below those in the 2008 attainment year.
As noted above, EPA believes that
several pertinent factors demonstrate
that the Huntington-Ashland Area will
continue to maintain the 1997 Annual

PM,.s NAAQS at least through the year
2023. These include the circumstances
that (1) all of the state and federal
regulatory requirements that enabled the
Area to attain the NAAQS will continue
to be in effect and enforceable after the
10-year maintenance period; (2) the
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most recent complete, quality-assured
and certified annual PM; s design value
(for the period 2009 to 2011) for the
Area of 12.1 ug/m3 is well below the
standard of 15.0 ug/m3; (3) as discussed
in detail below, EPA is proposing in this
action to approve Kentucky’s
determination that the direct PM, 5 and
NOx contribution from motor vehicle
emissions is insignificant for the Area
and thus does not expect such
emissions to contribute significantly to
future ambient PM, 5 levels; and (4) as
noted above, several of the largest
sources in the Area have been required
by permanent and enforceable consent
decrees to install controls that achieve
reductions in SO, and NOx emissions as
well as reductions in direct PM, s
emissions. Therefore, EPA expects the
projected downward trend in pollutant
emissions in the Huntington-Ashland
Area from the 2008 attainment year
through the 2022 maintenance year, as
shown in Table 6 above, to continue for
at least the one additional year past
2022.

d. Monitoring Network

There are currently four monitors
measuring PMo s in the Huntington-
Ashland Area (one in the Kentucky
portion of the Area, one in the West
Virginia portion of the Area, and two in
the Ohio portion of the Area). The
Commonwealth of Kentucky, through
DAQ, has committed to continue
operation of the monitors in the
Kentucky portion of the Huntington-
Ashland Area in compliance with 40
CFR part 58 and have thus addressed
the requirement for monitoring. EPA
approved Kentucky’s 2011 monitoring
plan on October 20, 2011. Ohio and
West Virginia have made similar
commitments in their redesignation and
maintenance plan submissions to EPA
for this Area.

e. Verification of Continued Attainment

The Commonwealth of Kentucky,
through DAQ, has the legal authority to
enforce and implement the
requirements of the Kentucky portion of
the Huntington-Ashland Area 1997
Annual PM; s maintenance plan. This
includes the authority to adopt,
implement and enforce any subsequent
emissions control contingency measures
determined to be necessary to correct
future PM, 5 attainment problems.

DAQ will track the progress of the
maintenance plan by performing future
reviews of triennial emission
inventories for the Kentucky portion of
the Huntington-Ashland Area as
required in the Air Emissions Reporting
Rule (AERR) and Consolidated
Emissions Reporting Rule (CERR). For

these periodic inventories, DAQ will
review the assumptions made for the
purpose of the maintenance
demonstration concerning projected
growth of activity levels. If any of these
assumptions appear to have changed
substantially, then DAQ will re-project
emissions for the Kentucky portion of
the Huntington-Ashland Area.

f. Contingency Measures in the
Maintenance Plan.

The contingency measures are
designed to promptly correct a violation
of the NAAQS that occurs after
redesignation. Section 175A of the CAA
requires that a maintenance plan
include such contingency measures as
EPA deems necessary to assure that the
state will promptly correct a violation of
the NAAQS that occurs after
redesignation. The maintenance plan
should identify the contingency
measures to be adopted, a schedule and
procedure for adoption and
implementation, and a time limit for
action by the state. A state should also
identify specific indicators to be used to
determine when the contingency
measures need to be implemented. The
maintenance plan must include a
requirement that a state will implement
all measures with respect to control of
the pollutant that were contained in the
SIP before redesignation of the area to
attainment in accordance with section
175A(d).

In the February 12, 2012, revision,
Kentucky affirms that all programs
instituted by the Commonwealth and
EPA will remain enforceable and that
sources are prohibited from reducing
emissions controls following the
redesignation of the Area. The
contingency plan included in the
submittal includes a 2-step triggering
mechanism to determine when
contingency measures are needed and a
process of developing and
implementing appropriate control
measures. The Commonwealth will use
actual ambient monitoring data as the
triggering event to determine when
contingency measures should be
implemented. The secondary trigger is a
pre-violation trigger, and thus activation
does not necessarily mean a violation of
the annual PM, s NAAQS has occurred
or will occur. This pre-violation trigger
allows the Commonwealth to begin
evaluating the causes of increased
ambient PM, 5 concentrations and take
corrective action to prevent a future
violation. In the contingency plan,
Kentucky has committed to taking
action on the activation of a primary or
secondary trigger. These triggers and the
actions resulting from them are
discussed more fully below.

Kentucky has identified a primary
trigger as occurring when the 3-year
average of annual mean PM, s
concentrations in the Huntington-
Ashland Area is greater than the 1997
Annual PM, s NAAQS of 15.0 ug/ms3. In
the event of a monitored violation of the
1997 Annual NAAQS, the
Commonwealth commits to adopting
one or more of the following control
measures within nine months in order
to bring the Area into compliance. All
regulatory programs will be
implemented within 18 months of the
triggering monitored violation:

e Implementation of a program to
require additional emissions reductions
on stationary sources;

e Implementation of fuel programs,
including incentives for alternative
fuels;

e Restriction of certain roads or lanes,
or construction of such lanes for use by
passenger buses or high-occupancy
vehicles;

e Trip-reduction ordinances;

e Employer-based transportation
management plans, including
incentives;

e Programs to limit or restrict vehicle
use in downtown areas, or other areas
of emission concentration, particularly
during periods of peak use;

¢ Programs for new construction and
major reconstruction of paths or tracks
for use by pedestrians or by non-
motorized vehicles when economically
feasible and in the public interest;

¢ Diesel reduction emissions
strategies, including diesel retrofit
programs;

¢ Any other control program that is
developed and deemed to be more
advantageous for the area.

A secondary trigger will occur in the
event that a measured value of the
weighted annual mean is 15.5 ug/m3 or
greater in a single calendar year in any
portion of the maintenance area. In such
a case, the Commonwealth will evaluate
existing control measures and determine
whether any further emission reduction
measures should be implemented. In
addition to the triggers indicated above,
Kentucky will monitor regional
emissions through the CERR and AERR
and compare them to the projected
inventories and the attainment year
inventory.

EPA has concluded that the
maintenance plan adequately addresses
the five basic components of a
maintenance plan: Attainment
inventory, monitoring network,
verification of continued attainment,
and a contingency plan. Therefore, the
maintenance plan SIP revision
submitted by the Commonwealth of
Kentucky for the Kentucky portion of
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the Huntington-Ashland Area meets the
requirements of section 175A of the
CAA and is approvable.

VI. What is EPA’s analysis of
Kentucky’s proposed regional on-road
motor vehicle insignificance
determination for the Kentucky portion
of the Huntington-Ashland area?

Under section 176(c) of the CAA, new
transportation plans, programs, and
projects, such as the construction of
new highways, must “conform” to (i.e.,
be consistent with) the part of the state’s
air quality plan that addresses pollution
from cars and trucks. Conformity to the
SIP means that transportation activities
will not cause new air quality
violations, worsen existing violations, or
delay timely attainment of the NAAQS
or any interim milestones. If a
transportation plan does not conform,
most new projects that would expand
the capacity of roadways cannot go
forward. Regulations at 40 CFR part 93
set forth EPA policy, criteria, and
procedures for demonstrating and
assuring conformity of such
transportation activities to a SIP. The
regional emissions analysis is one, but
not the only, requirement for
implementing transportation
conformity. Transportation conformity
is a requirement for nonattainment and
maintenance areas. Maintenance areas
are areas that were previously
nonattainment for a particular NAAQS
but have since been redesignated to
attainment with an approved
maintenance plan for that NAAQS.

Under the CAA, states are required to
submit, at various times, control strategy
SIPs and maintenance plans in
nonattainment areas. These control
strategy SIPs (including RFP and
attainment demonstration) and
maintenance plans create MVEBs for
criteria pollutants and/or their
precursors to address pollution from
cars and trucks. Per 40 CFR part 93, a
MVEB must be established for the last
year of the maintenance plan. A state
may adopt MVEBs for other years as
well. The MVEB is the portion of the
total allowable emissions in the
maintenance demonstration that is
allocated to highway and transit vehicle
use and emissions. See 40 CFR 93.101.
The MVEB serves as a ceiling on
emissions from an area’s planned
transportation system. The MVEB
concept is further explained in the
preamble to the November 24, 1993,
Transportation Conformity Rule (58 FR
62188). The preamble also describes
how to establish the MVEB in the SIP
and how to revise the MVEB.

Today’s action addresses the element
regarding on-road motor vehicle

emissions and the requirement to
establish MVEB. EPA is proposing to
find that the direct PM, s and NOx
emission contribution from motor
vehicles to the air pollution in the
Kentucky portion of the Huntington-
Ashland Area are insignificant. The
result of this determination, if finalized,
is that Kentucky will not need to
develop MVEB for direct PM, s and NOx
for the Kentucky portion of the Area and
the MPO will not need to perform a
regional emissions analysis for either
pollutant when it demonstrates
conformity. See below for further
information on the insignificance
determination.

Regional on-road motor vehicle
insignificance. For motor vehicle
emissions budgets to be approvable,
they must meet, at a minimum, EPA’s
adequacy criteria (40 CFR 93.118(e)(4)).
In certain instances, the Transportation
Conformity Rule allows areas to forgo
establishment of a MVEB where it is
demonstrated that the regional motor
vehicle emissions for a particular
pollutant or precursor are an
insignificant contributor to the air
quality problem in an area. The general
criteria for insignificance
determinations can be found in 40 CFR
93.109(f). Insignificance determinations
are based on a number of factors,
including (1) the percentage of motor
vehicle emissions in context of the total
SIP inventory; (2) the current state of air
quality as determined by monitoring
data for that NAAQS; (3) the absence of
SIP motor vehicle control measures; and
(4) historical trends and future
projections of the growth of motor
vehicle emissions. EPA’s rationale for
providing for insignificance
determinations is described in the July
1, 2004, revision to the Transportation
Conformity Rule at 69 FR 40004.14
Specifically, the rationale is explained
on page 40061 under the subsection
entitled “XXIIL.B. Areas With
Insignificant Motor Vehicle Emissions.”
Any insignificance determination under
review by EPA is subject to the
adequacy and approval process for
EPA’s action on the SIP.

Through the adequacy and SIP
approval process, EPA may find that a
SIP demonstrates that regional motor
vehicle emissions are an insignificant
contributor to the air quality problem
for the pollutant or precursor at issue.
Upon the effective date of EPA’s
adequacy determination, federal

14 In the March 24, 2010, final rule (75 FR 14260),
provisions for insignificance determinations were
outlined in 40 CFR 93.109(m). EPA revised 40 CFR
93.109 in its March 14, 2012, final rule (77 FR
14979), and the provisions for insignificance
determinations are now located at 40 CFR 93.109(f).

regulations no longer require a regional
emissions analysis (for the purpose of
transportation conformity
implementation) for the relevant
pollutant or precursor. Areas with
insignificant regional motor vehicle
emissions for a pollutant or precursor
are still required to make a conformity
determination that satisfies other
relevant conformity requirements.
Additionally, such areas are required to
satisfy the regional emissions analysis
requirements for pollutants or
precursors for which EPA has not made
a determination of insignificance.

The maintenance plan for the
Kentucky portion of the Huntington-
Ashland Area, included as part of the
SIP revision, contains a regional on-road
motor vehicle insignificance
determination for the direct PM, s and
NOx contribution of motor vehicles to
the air quality problem in the Kentucky
portion of the Huntington-Ashland
Area. As part of the preparation for its
redesignation request, Kentucky
consulted with the interagency
consultation group for the Huntington-
Ashland Area regarding the
insignificance determination. The
information provided by Kentucky
supports EPA’s proposal to determine
that the direct PM» 5 and NOx
contribution from on-road vehicles to
PM, 5 air pollution in the Kentucky
portion of the Huntington-Ashland Area
are insignificant. The information
provided by Kentucky to EPA, as part of
the SIP revision, addresses each of the
factors listed in 40 CFR 93.109(f) and is
summarized below. The 2008 on-road
PM, s emissions and NOx emissions
account for less than one percent of the
total direct PM, s emissions and less
than three percent of total NOx
emissions from all sources in the SIP
inventory for the Kentucky portion of
the Huntington-Ashland Area. As
shown in Tables 3 and 4 above,
Kentucky’s maintenance plan
demonstrates that on-road direct PM, s
emissions and NOx emissions will
continue to decrease through 2022, the
end of the maintenance plan for the
Huntington-Ashland Area. In addition,
since 2007, the PM: s design value
concentration has decreased by 27
percent such that the Area is now
attaining the Annual PM, s NAAQS with
a 2009-2011 design value of 12.1 pg/ms3,
well below the standard of 15.0 ug/m3.
According to information provided by
Kentucky, point sources contributed
nearly 98 percent of the emissions in
future years in the Huntington-Ashland
Area. The maintenance plan does not
contain any control measures that apply
to on-road motor vehicles.
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After evaluating the information
provided by Kentucky and weighing the
factors for the insignificance
determination outlined in 40 CFR
93.109(f), EPA is now proposing to
approve Kentucky’s determination that
the direct PM> s and NOx contribution
from motor vehicle emissions to the
pollution problem in the Kentucky
portion of the Huntington-Ashland Area
is insignificant. EPA’s insignificance
determination should be considered and
specifically noted in the transportation
conformity documentation that is
prepared for the Area. In addition, as
discussed in Section V above, EPA is
proposing that if this approval is
finalized in 2013 the Area will continue
to maintain the 1997 Annual PM, s
NAAQS through at least 2023. EPA is
also proposing that the submitted
insignificance finding is consistent with
maintenance of the 1997 Annual PM, 5
NAAQS through 2023.

VII. What is the status of EPA’s
adequacy determination for the on-road
motor vehicle insignificance
determination for the Kentucky portion
of the Huntington-Ashland area?

When reviewing submitted “control
strategy”” SIPs or maintenance plans
containing MVEB and/or insignificance
determinations, EPA may affirmatively
find the MVEB and/or insignificance
determination contained therein
adequate for use in determining
transportation conformity. Once EPA
affirmatively finds the submitted MVEB
is adequate for transportation
conformity purposes, that MVEB must
be used by state and federal agencies in
determining whether proposed
transportation projects conform to the
SIP as required by section 176(c) of the
CAA. Further, once EPA affirmatively
finds the submitted insignificance
determination is adequate for
transportation conformity purposes, the
transportation partners are relieved of
performing a regional emissions
analysis of that pollutant or precursor
but must document the insignificance
determination in its conformity
determination.

EPA’s substantive criteria for
determining adequacy of an MVEB and/
or insignificance determination are set
out in 40 CFR 93.118(e)(4). The process
for determining adequacy consists of
three basic steps: Public notification of
a SIP submission, a public comment
period, and EPA’s adequacy
determination. This process for
determining the adequacy of submitted
MVEB for transportation conformity
purposes was initially outlined in EPA’s
May 14, 1999, guidance, “‘Conformity
Guidance on Implementation of March

2, 1999, Conformity Court Decision.”
EPA adopted regulations to codify the
adequacy process in the Transportation
Conformity Rule Amendments for the
“New 8-Hour Ozone and PM, s National
Ambient Air Quality Standards and
Miscellaneous Revisions for Existing
Areas; Transportation Conformity Rule
Amendments—Response to Court
Decision and Additional Rule Change,”
on July 1, 2004 (69 FR 40004).
Additional information on the adequacy
process for transportation conformity
purposes is available in the proposed
rule entitled, “Transportation
Conformity Rule Amendments:
Response to Court Decision and
Additional Rule Changes,” 68 FR 38974,
38984 (June 30, 2003).

As discussed earlier, Kentucky’s
maintenance plan submission includes
an insignificance determination that
direct PM, s and NOx emissions from
on-road motor vehicles are an
insignificant contributor to the air
quality problem in the Kentucky portion
of the Huntington-Ashland area. On
January 3, 2012, the Kentucky SIP
submission, including the on-road
motor vehicle insignificance finding,
was open for public comment on EPA’s
adequacy Web site found at: http://
www.epa.gov/otaq/stateresources/
transconf/currsips.htm. The EPA public
comment period closed on February 2,
2012. EPA did not receive any
comments on the adequacy of the
insignificance determination, nor did
EPA receive any requests for the SIP
revision.

EPA intends to make its
determination on the adequacy of the
insignificance finding for the Kentucky
portion of the Huntington-Ashland Area
for transportation conformity purposes
in the near future by completing the
adequacy process that was started on
January 3, 2012. Section 93.109(f) states
that a regional emissions analysis is no
longer necessary if EPA finds through
the adequacy or approval process that a
SIP demonstrates that regional motor
vehicle emissions are an insignificant
contributor to the air quality problem
for that pollutant/precursor. A finding
of insignificance does not change the
requirement for a regional analysis for
other pollutants and precursors and
does not change the requirement for hot-
spot analysis. After EPA finds the
insignificance determination adequate
or approves it, this on-road motor
vehicle insignificance finding for direct
PM: s and NOx applies to future

transportation conformity
determinations.??

VIIL Proposed Actions on the
Redesignation Request and
Maintenance Plan SIP Revision for the
Kentucky Portion of the Huntington-
Ashland Area

EPA determined that the Huntington-
Ashland Area was attaining the 1997
Annual PM, s NAAQS on September 7,
2011. See 76 FR 55542. EPA is now
taking two separate but related actions
regarding the Area’s redesignation and
maintenance of the 1997 Annual PM, 5
NAAQS.

First, EPA is proposing to determine,
based on complete, quality-assured and
certified monitoring data for the 2008—
2010 monitoring period and review of
data in AQS for 2011 and 2012, that the
Huntington-Ashland Area continues to
attain the 1997 Annual PM, s NAAQS.
EPA is also proposing to determine that
the Kentucky portion of the Huntington-
Ashland Area has met the criteria under
CAA section 107(d)(3)(E) for
redesignation from nonattainment to
attainment for the 1997 Annual PM, 5
NAAQS. On this basis, EPA is
proposing to approve Kentucky’s
redesignation request for the Kentucky
portion of the Huntington-Ashland
Area.

Second, EPA is proposing to approve
the maintenance plan for the Kentucky
portion of the Huntington-Ashland Area
as meeting the requirements of section
175A of the CAA. The maintenance plan
demonstrates that the Area will
continue to maintain the 1997 Annual
PM. s NAAQS.

If finalized, approval of the
redesignation request would change the
official designation of Boyd County and
a portion of Lawrence County in the
Kentucky portion of the Huntington-
Ashland Area for the 1997 Annual PM 5
NAAQS, found at 40 CFR part 81 from
nonattainment to attainment. EPA is
also proposing to approve, into the
Kentucky SIP, the maintenance plan for
the Kentucky portion of the Huntington-
Ashland Area.

IX. What is the effect of EPA’s proposed
actions?

EPA’s proposed actions establish the
basis upon which EPA may take final
action on the issues being proposed for
approval today. Approval of Kentucky’s
redesignation request would change the
legal designation of Boyd County and a
portion of Lawrence County in
Kentucky for the 1997 Annual PM, s

15 The Huntington-Ashland Area already has an
adequate insignificance finding for its submitted
attainment demonstration.
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NAAQS, found at 40 CFR part 81, from
nonattainment to attainment. Approval
of the Commonwealth’s request would
also incorporate a plan for maintaining
the 1997 Annual PM, s NAAQS in the
Kentucky portion of the Huntington-
Ashland Area through 2021 into the
Kentucky SIP. This maintenance plan
includes contingency measures to
remedy any future violations of the 1997
Annual PM, s NAAQS and procedures
for evaluation of potential violations.
Additionally, EPA is notifying the
public of the status of its adequacy
determination for the NOx and PM> s
pursuant to 40 CFR 93.118(f)(1).

X. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of a
maintenance plan under section
107(d)(3)(E) are actions that affect the
status of a geographical area and do not
impose any additional regulatory
requirements on sources beyond those
imposed by state law. A redesignation to
attainment does not in and of itself
create any new requirements, but rather
results in the applicability of
requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, these proposed
actions merely approve state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, these proposed actions:

e Are not ‘“‘significant regulatory
action[s]” subject to review by the
Office of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Do not have Federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

¢ Are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001);

¢ Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule does
not have tribal implications as specified
by Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the Commonwealth, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects

40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, and Particulate matter.

40 CFR Part 81
Environmental protection, Air
pollution control.
Authority: 42 U.S.C. 7401 et seq.
Dated: November 6, 2012.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 201228090 Filed 11-16-12; 8:45 am]
BILLING CODE 6560-50-P

OFFICE OF MANAGEMENT AND
BUDGET

Office of Federal Procurement Policy

48 CFR Part 9903

Cost Accounting Standards: Revision
of the Exemption From Cost
Accounting Standards for Contracts
and Subcontracts for the Acquisition
of Commercial Items

AGENCY: Office of Management and
Budget (OMB), Office of Federal
Procurement Policy (OFPP), Cost
Accounting Standards (CAS) Board.

ACTION: Proposed rule.

SUMMARY: The OFPP and CAS Board
invite public comments concerning this
proposed rule to clarify the exemption
for contracts or subcontracts for the
acquisition of commercial items
(hereafter referred to as the “(b)(6)
commercial item exemption”) so that
the regulatory text is more consistent
with the statutory text. Specifically, the
proposed rule clarification will
eliminate the detailed listing of
permissible contract and subcontract
types, and instead the revised provision
will contain more generalized language
that reads “contracts and subcontracts
for the acquisition of commercial
items,” which reflects the statutory text.

DATES: Comment Date: Comments must
be in writing and must be received by
January 18, 2013.

ADDRESSES: All comments to this
proposed rule must be in writing.
Electronic comments may be submitted
in any one of three ways:

1. Federal eRulemaking Portal:
Comments may be directly sent via
http://www.regulations.gov—a Federal
E-Government Web site that allows the
public to find, review, and submit
comments on documents that agencies
have published in the Federal Register
and that are open for comment. Simply
type “(b)(6) commercial item
exemption” (without quotation marks)
in the Comment or Submission search
box, click Go, and follow the
instructions for submitting comments;

2. Email: Comments may be included
in an email message sent to
casb2@omb.eop.gov. The comments
may be submitted in the text of the
email message or as an attachment;

3. Facsimile: Comments may also be
submitted via facsimile to (202) 395—
5105; or

4. Mail: If you choose to submit your
responses via regular mail, please mail
them to: Office of Federal Procurement
Policy, 725 17th Street NW., Room
9013, Washington, DC 20503, ATTN:
Raymond J. M. Wong. Due to delays
caused by the screening and processing
of mail, respondents are strongly
encouraged to submit responses
electronically.

Be sure to include your name, title,
organization, postal address, telephone
number, and email address in the text
of your public comment and reference
“(b)(6) commercial item exemption” in
the subject line irrespective of how you
submit your comments. Comments
received by the date specified above
will be included as part of the official
record. Comments delayed due to use of
regular mail may not be considered.
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Please note that all public comments
received will be available in their
entirety at http://www.whitehouse.gov/
omb/casb_index_public comments/ and
http://www.regulations.gov after the
close of the comment period.
Accordingly, you should not include
any information that you would object
to being disclosed.

FOR FURTHER INFORMATION CONTACT:
Raymond J. M. Wong, Director, Cost
Accounting Standards Board (telephone:
202-395-6805; email:
Raymond_wong@omb.eop.gov).

SUPPLEMENTARY INFORMATION:

A. Regulatory Process—Changes to 48
CFR Part 9903

Rules, regulations, and standards
issued by the CAS Board are codified at
48 CFR Chapter 99. This proposed rule
concerns the amendment of a CAS
Board regulation other than a Standard,
and as such is not subject to the
statutorily prescribed rulemaking
process for the promulgation of a
Standard at 41 U.S.C. 1502(c) [formerly,
41 U.S.C. 422(g)].

B. Background and Summary

The regulations implementing the
statutory exemption from CAS
requirements for the acquisition of
commercial items are found at 48 CFR
9903.201-1(b)(6), which provide for an
exemption from CAS for certain
specified permissible contract types for
the acquisition of commercial items, the
“(b)(6) commercial item exemption.”
Over the years, the wording of this
implementing regulatory exemption has
evolved as the permissible contract
types for the acquisition of commercial
items under the applicable statutory
framework (i.e., Federal Acquisition
Streamlining Act of 1994 (FASA),
Federal Acquisition Reform Act of 1996
(FARA), Services Acquisition Reform
Act of 2003 (SARA)) and corresponding
regulations have changed. The CAS
Board now believes that there is an
inconsistency in the regulatory text of
the (b)(6) commercial item exemption,
as found in 48 CFR 9903.201-1(b)(6),
compared to the description of this
exemption and contract types as defined
under other applicable statutory and
regulatory provisions. To correct this
inconsistency, the CAS Board believes
that the wording of section 4205 of the
FARA, which amended the CAS
authorizing statute to state CAS are not
applicable to “[c]ontracts or
subcontracts for the acquisition of
commercial items,” might now be more
appropriate to use in the regulatory text
to define the permissible contract types
for the acquisition of commercial items

subject to the (b)(6) commercial item
exemption. As described further below,
the simplification and clarification of
the regulatory text would eliminate the
detailed listing of permissible contract
and subcontract types subject to the
commercial item exemption, for the
more generalized phrase “contracts and
subcontracts for the acquisition of
commercial items,” which reflects the
statutory text.

Historical Background

Below is a brief description of the
applicable statutory provisions.

1994—Federal Acquisition Streamlining
Act (FASA) of 1994 (Pub. L. 103-355)

Section 8301(d) of the FASA
contained a provision that exempted the
following contracts from the CAS: (1)
Contracts or subcontracts where the
price negotiated is based on established
catalog or market prices of commercial
items sold in substantial quantities to
the general public; (2) contracts or
subcontracts where the price negotiated
is based on prices set by law or
regulation; or (3) any other firm fixed-
price (FFP) contract or subcontract
(without cost incentives) for commercial
items.

1996—Federal Acquisition Reform Act
(FARA) of 1996 (Pub. L. 104-106)

The FASA CAS exemptions were
subsequently revised in section 4205 of
the FARA. The FARA revised FASA’s
CAS exemptions by eliminating the
FASA'’s third exemption (for FFP
contracts without cost incentives) and
revising the language of FASA’s first
exemption (for FFP contract based on
catalog pricing) to read ““[clontracts or
subcontracts for the acquisition of
commercial items.” FARA did not make
any changes to the second FASA
exemption (for contracts based on prices
set by law or regulation) (see 48 CFR
9903.201-1(b)(5)). The CAS Board had
decided not to issue any rulemaking to
implement the CAS exemptions as
provided in the FASA because of it was
certain that the FASA provisions would
be superseded by these FARA
provisions. The CAS Board
implemented the CAS exemptions as
provided in the FARA, as an interim
rule on July 29, 1996 (61 FR 39360), and
as a final rule on June 6, 1997 (62 FR
31294).

1996 CAS Board Rulemaking

The CAS Board’s 1996 interim rule for
the (b)(6) commercial item exemption
largely reflected the FARA section 4205
statutory text, except for two
differences. First, the draft regulatory
text used “and” rather than “or” as

stated in the statute, so the regulatory
text read as “[c]ontracts and
subcontracts for the acquisition of
commercial items.” Secondly, the CAS
Board added the term “firm fixed-price”
to the text so that the interim regulatory
text, in its entirety, read as “[flirm fixed-
price contracts and subcontractors for
the acquisition of commercial items” in
the 1996 interim rule. To explain these
additional terms in the preamble to its
1996 interim rule, the CAS Board
referred to 48 CFR Part 12, where
section 12.207 of the Federal
Acquisition Regulation (FAR) used
“firm-fixed-price [FFP] contracts or
fixed-price contracts with economic
price adjustment [FPEPA] * * * [and
ilndefinite-delivery contracts * * *
based on [FFP or FPEPA]” to describe
the only contract types to be used for
the acquisition of commercial items.
This section of the FAR was written to
implement FASA (60 FR 48231,
September 18, 1995). Thus, while the
intent of the CAS Board’s 1996 interim
rule as expressed in the Federal
Register preamble was to implement the
FARA exemption for the acquisition for
the acquisition of commercial items, the
text of the interim rule reflected the
more limited permissible contract types,
as found in FAR 12.207, which had
implemented the FASA permissible
contract types for the acquisition of
commercial items.

This was further complicated because
FAR 12.207 implemented FASA with a
slightly different definition of
permissible contract types for the
acquisition of commercial items than
what was called for in that statute.
Section 8002(d) of the FASA stated that,
when acquiring commercial items, the
“FAR shall include * * * arequirement
that firm, fixed-price [(FFP)] contracts or
fixed price with economic price
adjustment [(FPEPA)] contracts be used
to the maximum extent practicable” and
cost type contracts were prohibited.
FAR 12.207, as amended by FASA,
however, provided that: “[a]gencies
shall use firm-fixed-price [(FFP)]
contracts or fixed-price contracts with
economic price adjustment [(FPEPA
contracts)] for the acquisition of
commercial items [the FASA text].
Indefinite-delivery contracts * * * may
be used where the prices are established
based on a firm-fixed-price or fixed-
price with economic price adjustment.
Use of any other contract type to acquire
commercial items is prohibited.” This
FAR implementation of FASA is more
limiting than FASA itself because FFP
and FPEPA contracts, as well as
indefinite-delivery contracts containing
FFP and FPEPA provisions, could only
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be used, rather than be used to the
maximum extent practicable per FASA
(FAR Acquisition of Commercial Items,
60 FR 48231, September 18, 1995).
Consequently, while the intent of the
CAS Board’s 1996 interim was to
implement the FARA exemption from
CAS for the acquisition of commercial
items, the regulatory text reflected the
more restricted interpretation of FAR
12.207, which in turn had implemented
FASA and had done so in a more
restrictive manner than required by that
statute.

1997 CAS Board Rulemaking

When developing the 1997 final rule,
the CAS Board decided to add FPEPA
contracts as one of the permissible
contract types for the acquisition of
commercial items subject to the (b)(6)
commercial item exemption. The CAS
Board did so to address public
comments that recommended the
inclusion of the FPEPA contract as a
permissible contract type for the
acquisition of commercial items subject
to the (b)(6) commercial item
exemption; the CAS Board had received
the public comments in response to the
interim rule, which did not include
FPEPA contracts in the listing of
permissible contract types for the
acquisition of commercial items
exempted from CAS. While the CAS
Board added the FPEPA contract type to
the list in the final rule, however, it
specifically excluded FPEPA contracts
with economic price adjustments based
on actual incurred costs for labor and
materials. As explained in the preamble
to the 1997 final rule, “[tlhe [CAS]
Board believes that this approach to
[FPEPA] contracts comports with both
the intent of the [FARA] statute and the
[FARA] Conference Report by
expanding the CAS [(b)(6)] commercial
item exemption to [FPEPA] contracts in
a manner that will avoid the allocation
of costs to cost objectives based on
actual contractor incurred costs.” The
FARA Conference Report stated that the
CAS Board should issue guidance,
consistent with commercial accounting
systems and practices, to ensure that
contractors assigned costs appropriately
to commercial item contracts, other than
FFP commercial item contracts. In
promulgating the final rule, however,
the CAS Board chose not to issue this
guidance, thinking that it was
unnecessary as commercial item
contracts are limited by regulation to the
FFP and FPEPA contract varieties. Even
while excluding FPEPA contracts with
price adjustments based on actual costs
incurred from the list of permissible
contract types subject to the (b)(6)
commercial item exemption, the CAS

Board observed in the preamble to the
1997 final rule that Federal procuring
agencies had stated that FPEPA
contracts using actual costs incurred
were rarely, if ever, used. The CAS
Board noted that it would reconsider the
need for guidance when other contract
types for the acquisition of commercial
items are authorized, or until another
need for such guidance arises in the
future.

2003 FAR Rulemaking

Subsequently, there have been
changes in the applicable statutes and
regulations on acquiring commercial
items, which have broadened the scope
of permissible contract types. First, FAR
12.207 was revised on March 18, 2003
(68 FR 13201), to allow the use of FFP
contracts in conjunction with award fee
incentives or performance or delivery
incentives, when the award fee or
incentive is based solely on factors other
than cost. That is, permissible contract
types could include certain fixed-price-
incentive (FPI) contracts described in
FAR Subparts 16.4 when the award fee
or incentive is based solely on factors
other than cost. The CAS Board notes
that this FAR expansion was consistent
with FASA’s section 8301(d), which had
exempted “any other firm fixed-price
contract or subcontract (without cost
incentives) for commercial items.”
However, despite the expansion in the
FAR of permissible contract types for
the acquisition of commercial items, the
CAS Board did not revise, and has not
revised, the (b)(6) commercial item
exemption to reflect these additional
FAR permissible contract types for the
acquisition of commercial items.

2003 Services Acquisition Reform Act
(SARA) of 2003 (Pub. L. 108-136)

Also, the SARA permitted the use of
time-and-materials (T&M) contracts or
labor-hour (LH) contracts for acquiring
commercial services, subject to certain
limitations. Accordingly, FAR 12.207
was revised to implement SARA on
December 12, 2006 (71 FR 74667).

The CAS Board issued a final rule
implementing SARA on July 3, 2007 (72
FR 36367), by incorporating T&M and
LH contracts and subcontracts as
additional contract types for the
acquisition of commercial items subject
to the (b)(6) commercial items
exemption. During the public comment
process leading up to the CAS Board’s
2007 final rule, a possible discrepancy
between the (b)(6) commercial item
exemption and the permissible contract
types specified at FAR 12.207 was
noted. In particular, it was noted that
there appeared to be permissible
contract types within FAR 12.207 that

might possibly be excluded under a
literal reading of the (b)(6) commercial
item exemption. For example, a literal
reading of the term “FFP” contracts in
the context of the (b)(6) commercial
item exemption might exclude
permissible FPI contracts (described in
FAR Subpart 16.4) from the coverage of
the (b)(6) commercial item exemption
when the award fee or incentive is
based solely on factors other than cost.
Such a literal reading of the term “FFP”
contracts to exclude FPI contracts as
permissible contract types covered by
the (b)(6) commercial item exemption
for the acquisition of commercial items
was not the CAS Board’s intent. In the
preamble to the 2007 final rule in
response to the public comment, the
CAS Board stated that it ““did not
deliberate this recommendation because
it was outside of the scope of the
proposed rule to provide an exemption
for T&M/LH contracts” and that the
recommendation will be considered in
the formulation of future agenda items.
In fact, the CAS Board had indicated in
the preamble to its FR notice for the
1997 final rule which implemented
FARA (62 FR 31294, June 6, 1997) that
it would reconsider the need for
guidance if additional contract types for
the acquisition of commercial items
were authorized in the future.

2012 CAS Rulemaking

Accordingly, the evolution and
expansion of the scope of the
permissible contract types for acquiring
commercial items has resulted in an
inconsistency between the wording of
the (b)(6) commercial item exemption,
as found in 48 CFR 9903.201-1(b)(6),
and the permissible contract types as
described in the applicable statutes (i.e.,
FASA, FARA, SARA) and their
implementing regulations. To correct
this confusion, the CAS Board believes
the wording of FARA’s section 4205,
“[c]ontracts or subcontracts for the
acquisition of commercial items,” might
now be more appropriate for the text of
the (b)(6) commercial item exemption,
as provided at 48 CFR 9903.201-1(b)(6).
Using the generalized phrase “contracts
and subcontracts for the acquisition of
commercial items,” obviates the
continuing need to update and keep
current a detailed listing of permissible
contract types for the acquisition of
commercial items, which continues to
evolve with the passage of time.
Furthermore, the CAS Board notes that
this FARA text is the plural version of
the statutory commercial item
exemption outlined in the CAS Board’s
authorizing statute at 41 U.S.C.
1502(b)(1)(C)(i) (a result from the 2011
recodification of Title 41 of the U.S.
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Code), and is identical to the text in that
section’s predecessor, 41 U.S.C.
422(f)(2)B)(i), prior to the Title 41
recodification.

Additionally, this proposed rule
would result in the removal of the
exclusion of FPEPA contracts with
economic price adjustments based on
actual incurred costs for labor and
material from the permissible contract
types for the acquisition of commercial
items subject to the (b)(6) commercial
item exemption. The proposed
elimination of the exclusion for such
FPEPA contracts from the list of
permissible contract types for the
acquisition of commercial items to
which the (b)(6) commercial item
exemption is applicable means that
such FPEPA contracts will be exempted
from CAS under the proposed (b)(6)
commercial item exemption. The CAS
Board believes this change is supported
by several factors. First, it is not certain
that this contract type can be used for
acquiring commercial items in light of
the FASA prohibition on the use of cost
type contracts. Second, even if FPEPA
contracts are used, FAR 16.203 contains
restrictions and procedural controls that
significantly limit the government’s risk
even if CAS is not applicable. For
example, FAR 16.203—4(c) requires that
the contracting officer specify within
the contract, in a clause substantially
the same as at FAR 52.216—4 Economic
Price Adjustment—Labor and Material:
(i) The types of labor and materials
subject to adjustment under the clause;
(ii) the labor rates (including fringe
benefits, if any) and unit prices of
materials that may be increased or
decreased; (iii) the quantities of the
specified labor and materials allocable
to each unit to be delivered under the
contract; and (iv) not include any
indirect cost (except for fringe benefits
specified in the contract Schedule) or
profit in any price adjustment. In view
of these limitations and controls, the
CAS Board does not presently find any
substantive benefit from applying CAS
to FPEPA contracts with economic price
adjustments based on actual incurred
costs for labor and material. While
proposing to eliminate this exclusion of
such FPEPA contracts from the list of
permissible contract types for the
acquisition of commercial items covered
by the (b)(6) commercial item
exemption, and thereby making such
FPEPA contracts covered by the CAS
exemption, the CAS Board nonetheless
reserves the right to reinstate the
exclusion of certain FPEPA contracts
from the list of permissible contract
types for the acquisition of commercial
items covered by the (b)(6) commercial

item exemption from CAS should
circumstances warrant.

In sum, the CAS Board believes that,
as a general rule, the government
benefits from CAS on those contracts
whose price is based on actual incurred
costs. At the present time, under the
present framework of statutes and
regulations governing the acquisition of
commercial items, contracts based on
actual incurred costs cannot be used
(except for T&M and LH contracts and,
as previously noted, possibly a certain
type of FPEPA contract). If the legal
framework was expanded to include
additional permissible contract types,
the CAS Board will reconsider the scope
of the (b)(6) commercial item
exemption, in accordance with its
authority to apply CAS, in whole or in
part, in such circumstances as it deems
appropriate.

C. Conclusion

Therefore, in order to clarify the
exemption found at 48 CFR 9903.201—
1(b)(6) for contracts or subcontracts
used for the acquisition of commercial
items, the CAS Board proposes changing
the wording of this regulatory text from
“[flirm fixed-priced, fixed-priced with
economic price adjustment (provided
that price adjustment is not based on
actual costs incurred), time-and-
materials, and labor-hour contracts and
subcontracts for the acquisition of
commercial items”’ to read: ‘““[c]ontracts
and subcontracts for the acquisition of
commercial items,” thereby eliminating
the detailed listing of permissible
contract types for the acquisition of
commercial items exempted from CAS,
as well as the current exception to the
list of permissible contract types for the
(b)(6) commercial item exemption from
CAS for the FPEPA contract type with
the price adjustments based on actual
costs incurred.

D. Public Comments

Interested persons are invited to
participate by submitting data, views or
arguments with respect to this proposed
rule. As detailed in the Background and
Summary part of this proposed rule, the
CAS Board is proposing to clarify and
simplify the (b)(6) commercial item
exemption from CAS to read as
“[c]ontracts and subcontracts for the
acquisition of commercial items.” Doing
so would eliminate the current listing of
permissible contract types for the (b)(6)
commercial item exemption, as well as
the exception to that exemption for the
FPEPA contract type with price
adjustments based on actual incurred
costs. The proposed elimination of the
exception to the (b)(6) commercial item
exemption would mean that the FPEPA

contract type with price adjustments
based on actual incurred costs would be
exempted from CAS under the proposed
(b)(6) commercial item exemption. With
regard to the proposal to exempt from
CAS coverage FPEPA contracts with
economic price adjustments based on
actual incurred costs for labor and
material, the CAS Board notes that this
proposal is made based on the
assumption that this particular FPEPA
contract type is not used for acquiring
commercial items. Contract information,
however, was not readily available to
validate this assumption. As part of the
public comment process, the CAS Board
specifically requests comments on this
usage assumption and any information
on the use of this particular FPEPA type
contract for acquiring commercial items.

E. Paperwork Reduction Act

The Paperwork Reduction Act (44
U.S.C. Chapter 35, Subchapter I) does
not apply to this rulemaking, because
this proposed rule will impose no
paperwork burden on offerors, affected
contractors and subcontractors, or
members of the public which requires
the approval of OMB under 44 U.S.C.
3501, et seq. The purpose of this rule is
to clarify the exemption at 48 CFR
9903.201-1(b)(6) for contracts or
subcontracts for the acquisition of
commercial items by eliminating the
detailed listing of permissible contract
types so that it is more consistent with
the statutory text at section 4205 of the
Federal Acquisition Reform Act of 1996
which amended the CAS authorizing
statute to state CAS is not applicable to
“|c]ontracts or subcontracts for the
acquisition of commercial items.” In
addition, this proposal is consistent
with the intent of the objectives of the
“Streamlined Applicability of Cost
Accounting Standards” set forth in
Section 802 of the National Defense
Authorization Act for Fiscal Year 2000
(Pub. L. 106-65).

E. Executive Order 12866, the
Congressional Review Act, and the
Regulatory Flexibility Act

This proposed rule will serve to
clarify the elimination of certain
administrative requirements associated
with the application and administration
of the Cost Accounting Standards by
covered Government contractors and
subcontractors, consistent with the
provisions of Section 4205 of the
Federal Acquisition Reform Act of 1996.
The economic impact on contractors
and subcontractors is, therefore,
expected to be minor. As a result, the
Board has determined that this
proposed rule will not result in the
promulgation of an “economically
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significant rule” under the provisions of
Executive Order 12866, and that a
regulatory impact analysis will not be
required. For the same reason, the
Administrator of the Office of
Information and Regulatory Affairs has
determined that this proposed rule is
not a “‘major rule” under the
Congressional Review Act, 5 U.S.C.
Chapter 8. Finally, this rule does not
have a significant effect on a substantial
number of small entities because small
businesses are exempt from the
application of the Cost Accounting
Standards. Therefore, this rule does not
require a regulatory flexibility analysis
under the Regulatory Flexibility Act of
1980, 5 U.S.C. Chapter 6.

List of Subjects in 48 CFR Part 9903

Cost accounting standards,
Government procurement.

Joseph G. Jordan,
Chair, Cost Accounting Standards Board.

For the reasons set forth in this
preamble, chapter 99 of Title 48 of the
Code of Federal Regulations is proposed
to be amended as set forth below:

PART 9903—CONTRACT COVERAGE

1. The authority citation for Part 9903
continues to read as follows:

Authority: Public Law 111-350, 124 Stat.
3677, 41 U.S.C. 1502.

2. Section 9903.201-1 is amended by
revising paragraph (b)(6) to read as
follows:

9903.201-1 CAS applicability.
* * * * *

(b) E N

(6) Contracts and subcontracts for the
acquisition of commercial items.
* * * * *
[FR Doc. 2012-27992 Filed 11-16—12; 8:45 am]
BILLING CODE 3110-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 120731291-2522-01]
RIN 0648-BC40

Fisheries of the Northeastern United
States; Atlantic Mackerel, Squid, and
Butterfish Fisheries; Specifications
and Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule, request for
comments.

SUMMARY: NMF'S proposes 2013-2015
specifications and management
measures for Atlantic mackerel, and
2013 specifications for butterfish.
Specifications for longfin squid and
Illex squid were set for 3 years in 2012
(2012—-2014) and therefore will not be
included in this year’s specification
rulemaking. The proposed
specifications would make regulatory
changes to the longfin squid fishery, as
well as the butterfish mortality cap to
avoid 1-2 week closures at the end of
a Trimester. Compared to 2012, this
proposed action would increase the
butterfish quota by 236 percent
(recommended 2013 quota of 2,570 mt),
and increase the butterfish mortality cap
by 184 percent (recommended 2013
quota of 4,500 mt). Due to the increase
in the proposed butterfish quota, this
action also proposes a variety of
management measures for controlling
effort in the directed butterfish fishery,
including changes to trip limits, the
closure threshold for the directed
fishery, and post-closure trip limits.
Finally, this rule proposes minor
corrections to existing regulatory text, to
clarify the intent of the regulations.
These proposed specifications and
management measures promote the
utilization and conservation of the
Atlantic mackerel, squid, and butterfish
resource.
DATES: Public comments must be
received no later than 5 p.m., eastern
standard time, on December 10, 2012.
ADDRESSES: Copies of supporting
documents used by the Mid-Atlantic
Fishery Management Council (Council),
including the Environmental
Assessment (EA) and Regulatory Impact
Review (RIR)/Initial Regulatory
Flexibility Analysis (IRFA), are
available from: Dr. Christopher M.
Moore, Executive Director, Mid-Atlantic
Fishery Management Council, Suite 201,
800 N. State Street, Dover, DE 19901.
The EA/RIR/IRFA is accessible via the
Internet at http://www.nero.noaa.gov.

You may submit comments, identified
by NOAA-NMFS—-2012-0184, by any
one of the following methods:

¢ Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal
www.regulations.gov. To submit
comments via the e-Rulemaking Portal,
first click the “submit a comment” icon,
then enter NOAA-NMFS-2012-0184 in
the keyword search. Locate the
document you wish to comment on
from the resulting list and click on the
“Submit a Comment” icon on the right
of that line.

e Mail to NOAA Fisheries, Northeast
Regional Office, 55 Great Republic Dr,
Gloucester, MA 01930. Mark the outside
of the envelope “Comments on 2013
MSB Specifications.”

e Fax: (978) 281-9135, Attn: Lindsey
Feldman;

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. Comments sent by any other
method, to any other address or
individual, or received after the end of
the comment period, may not be
considered. All comments received are
a part of the public record and will
generally be posted for public viewing
on www.regulations.gov without change.
All personal identifying information
(e.g., name, address, etc.) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). Attachments to electronic
comments will be accepted in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats only.

FOR FURTHER INFORMATION CONTACT:
Lindsey Feldman, Fishery Management
Specialist, 978-675-2179, fax 978-281—
9135.

SUPPLEMENTARY INFORMATION:
Background

This rule proposes specifications,
which are the combined suite of
commercial and recreational catch
levels established for one or more
fishing years. The specification process
also allows for the modification of a
select number of management measures,
such as closure thresholds, gear
restrictions, and possession limits. The
Council’s process for establishing
specifications relies on provisions
within the Atlantic Mackerel, Squid,
and Butterfish (MSB) Fishery
Management Plan (FMP) and its
implementing regulations, as well as
requirements established by the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act). Specifically,
section 302(g)(1)(B) of the Magnuson-
Stevens Act states that the Scientific
and Statistical Committee (SSC) for each
Regional Fishery Management Council
shall provide its Council ongoing
scientific advice for fishery management
decisions, including recommendations
for acceptable biological catch (ABC),
preventing overfishing, maximum
sustainable yield, and achieving
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rebuilding targets. The ABC is a level of
catch that accounts for the scientific
uncertainty in the estimate of the stock’s
defined overfishing level (OFL). The
Council’s SSC met on May 23 and 24,
2012, confirming 2013 specifications for
Illex and longfin squid and
recommending ABGCs for the 2013
Atlantic mackerel (mackerel) and
butterfish specifications.

The MSB FMP’s implementing
regulations require the involvement of a
monitoring committee in the
specification process for each species.
Since the Magnuson-Stevens Act
requirements for the SSC to recommend
ABC became effective, the monitoring
committees’ role has largely been to
recommend any reduction in catch
limits from the SSC-recommended
ABGs to offset management uncertainty,
and to recommend other management
measures (e.g., gear and/or possession

restrictions) needed for the efficient
management of the fisheries. The MSB
Monitoring Committee met on May 31,
2012, to discuss specification related
recommendations for the 2013-2015
mackerel fishery, 2013 butterfish
fishery, and changes in management
measures for the longfin squid fishery
and butterfish mortality cap.
Following the SSC and MSB
Monitoring Committee meetings
described above, the Council considered
the committees’ recommendations and
public comments at its June 12-14,
2012, meeting in New York, NY, and
made their specification
recommendations. The Council
submitted these recommendations,
along with the required analyses, for
agency review on July 31, 2012, with
final submission on September 30, 2012.
NMFS must review the Council’s
recommendations to ensure that they

comply with the FMP and applicable
law, and conduct notice-and-comment
rulemaking to propose and implement
the final recommendations.

The MSB regulations require the
specification of annual catch limits
(ACL) and accountability measure (AM)
provisions for mackerel and butterfish
(both squid species are exempt form the
ACL/AM requirements because they
have a life cycle of less than 1 year). In
addition, the regulations require the
specification of domestic annual harvest
(DAH), domestic annual processing
(DAP), and total allowable level of
foreign fishing (TALFF), along with
joint venture processing for (JVP) and
commercial and recreational annual
catch totals (ACT) for mackerel, the
butterfish mortality cap in the longfin
squid fishery, and initial optimum yield
(IOY) for both squid species.

TABLE 1—PROPOSED SPECIFICATIONS, IN METRIC TONS (MT), FOR MACKEREL FOR 2013-2015, AND BUTTERFISH FOR

THE 2013 FISHING YEAR

Specifications

Mackerel Butterfish

Unknown
8,400
7,560
7,560
N/A

N/A
2,570
N/A

0

Research Set-Aside

The Mid-Atlantic Research Set-Aside
(RSA) Program allows research projects
to be funded through the sale of fish that
has been set aside from the total annual
quota. The RSA may vary between 0 and
3 percent of the overall quota for each
species. The Council has recommended
that up to 3 percent of the total ACL for
mackerel, up to 3 percent of the IOY for
Illex and longfin squid, and up to 2
percent of the butterfish ACT for
research, where 59 mt would be set
aside for butterfish discard on longfin
squid research trips, and 151 mt would
be set aside for directed butterfish
landings, may be set aside to fund
projects selected under the 2013 Mid-
Atlantic RSA Program. NMFS solicited
research proposals under the 2013 Mid-
Atlantic RSA Program through a Federal
Funding Opportunity announcement
that published on February 17, 2012
(Funding Opportunity Number NOAA—
NMFS-NEFSC-2013-2003258 on
grants.gov). The project selection and
award process for the 2013 Mid-Atlantic
RSA Program has not concluded.
Awards are expected to be made by the

end of 2012 in time for the 2013 fishing
year. If any portion of the MSB RSA is
not awarded, NMFS will return it to the
general fishery either through the final
2013 MSB specification rulemaking
process or through the publication of a
separate notice in the Federal Register
notifying the public of a quota
adjustment.

These proposed specifications include
a brief description of the applicable
MSB exemptions that will likely be
required to conduct the compensation
fishing to harvest set-aside quota. The
Magnuson-Stevens Act requires that
interested parties be provided an
opportunity to comment on all proposed
exempted fishing permits (EFPs).

Vessels harvesting RSA quota in
support of approved research projects
would be issued EFPs authorizing them
to exceed Federal possession limits and
to fish during Federal quota closures.
With respect to the MSB FMP, such
regulations include closure regulations
at § 648.24 and possession restrictions at
§648.26. These exemptions are
necessary to allow project investigators
to recover research expenses, as well as

adequately compensate fishing industry
participants harvesting RSA quota.
Vessels harvesting RSA quota would
operate within all other regulations that
govern the commercial fishery, unless
otherwise exempted through a separate
EFP. Vessels conducting compensation
fishing would harvest RSA quota during
the fishing year from January 1—
December 31, 2013.

2013-2015 Proposed Specifications and
Management Measures for Mackerel

The status of the mackerel stock was
assessed by the Transboundary
Resources Assessment Committee
(TRAC) in March 2010. The 2010 TRAC
Status Report indicated reduced
productivity in the stock and a lack of
older fish in both the survey and catch
data. However, the status of the
mackerel stock is unknown because
biomass reference points could not be
determined. Due to uncertainty in the
assessment, the TRAC recommended
that total annual catches not exceed
80,000 mt (average total U.S. and
Canadian landings from 2006—2008)
until new information is available. The
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mackerel stock-wide ABC was set at
80,000 mt for 2012, consistent with the
TRAC recommendation. Since a new
mackerel assessment is not expected for
several years, the SSC recommended
maintaining the 2012 mackerel
specification and specifying the stock-
wide ABC for 3 years (2013-2015) at
80,000 mt. The Council recommended a
U.S. ABC of 43,781 mt (80,000

mt— 36,219 mt (2010 actual Canadian
catch)). Due to the variability in recent
Canadian catch, and the inability to
predict Canadian catch for 2013, the
SSC recommended the use of Canadian
catch from 2010 (the same amount used
for setting 2012 specifications).

Consistent with MSB Amendment 11,
the Council recommended a recreational
allocation of 2,714 mt (6.2 percent of the
U.S. ABC). The proposed Recreational
ACT of 2,443 mt (90 percent of 2,714
mt) is reduced to account for low
precision and time lag of recreational
catch estimates, as well as lack of
recreational discard estimates. The
Recreational ACT is equal to the
Recreational Harvest Limit (RHL),
which would be the effective cap on
recreational catch.

For the commercial mackerel fishery,
the Council recommended a commercial
fishery allocation of 41,067 mt (93.8
percent of the U.S. ABC, the portion of
the ACL that was not allocated to the
recreational fishery). The recommended
Commercial ACT of 34,907 mt (85
percent of 41,067) is reduced to address
uncertainty in estimated 2013 Canadian
landings, uncertainty in discard
estimates, and possible misreporting.
The Commercial ACT would be further
reduced by a discard rate of 3.11 percent
(mean plus one standard deviation of
discards from 1999-2008), to arrive at
the proposed DAH of 33,821 mt. The
DAH would be the effective cap on
commercial catch, as it has been in past
specifications.

Consistent with the Council’s
recommendation, NMFS proposes
mackerel specifications that would set
the U.S. ABC/ACL at 43,781 mt, the
Commercial ACT at 34,907 mt, the DAH
and DAP at 33,821 mt, and the
Recreational ACT at 2,443 mt.

Additionally, as recommended by the
Council, NMFS proposes to maintain
JVP at zero (the most recent allocation
was 5,000 mt of JVP in 2004). In the
past, the Council recommended a JVP
greater than zero because it believed
U.S. processors lacked the ability to
process the total amount of mackerel
that U.S. harvesters could land.
However, for the past 9 years, the
Council has recommended zero JVP
because U.S. shoreside processing
capacity for mackerel has expanded.

The Council concluded that processing
capacity was no longer a limiting factor
relative to domestic production of
mackerel.

The Magnuson-Stevens Act provides
that the specification of TALFF, if any,
shall be the portion of the optimum
yield (OY) of a fishery that will not be
harvested by U.S. vessels. TALFF would
allow foreign vessels to harvest U.S. fish
and sell their product on the world
market, in direct competition with U.S.
industry efforts to expand exports.
While a surplus existed between ABC
and the mackerel fleet’s harvesting
capacity for many years, that surplus
has disappeared due to downward
adjustments of the specifications in
recent years. Based on analysis and a
review of the state of the world
mackerel market and possible increases
in U.S. production levels, the Council
concluded that specifying a DAH/DAP
resulting in zero TALFF will yield
positive social and economic benefits to
both U.S. harvesters and processors, and
to the Nation. For these reasons,
consistent with the Council’s
recommendation, NMFS proposes to
specify DAH at a level that can be fully
harvested by the domestic fleet, thereby
precluding the specification of a TALFF,
in order to support the U.S. mackerel
industry. NMFS concurs that it is
reasonable to assume that in 2013 the
commercial fishery has the ability to
harvest 33,821 mt of mackerel.

Butterfish

The current status of the butterfish
stock is unknown because biomass
reference points could not be
determined in the SAW 49 assessment
(February 2010); however, survey trends
since the most recent assessment
suggest an increase in butterfish
abundance. In recommending 2013
specifications, the SSC considered
multiple sources of information
including a recent analysis of the
butterfish stock by Dr. Paul Rago and Dr.
Tim Miller from NOAA'’s Northeast
Fisheries Science Center (NEFSC).
Because of the uncertainty in the most
recent butterfish stock assessment, on
April 6, 2012, the Council requested
that NEFSC offer additional analysis of
the butterfish stock to aid the SSC in the
ABC setting process for the 2013 fishing
year. The Rago-Miller analysis applied
ranges of a number of different factors
(such as natural mortality and survey
catchability) to develop a range of likely
stock biomasses that would be
consistent with recent survey results
and observed butterfish catch. The
Rago-Miller analysis also examined a
range of fishing mortalities that would
result from these biomass estimates. The

SSC used the Rago-Miller analysis,
along with guidance (Patterson, 1992)
that suggests maintaining a natural
mortality/fishing mortality ratio of 67
percent for small pelagic species, to
develop a proxy overfishing limit (OFL)
for butterfish. Consistent with the 2010
butterfish assessment, the SSC assumed
a high level of natural morality (M = 0.8)
and applied the 67-percent ratio to
result in a fishing mortality of F = 0.536,
which the SSC used as a proxy
maximum fishing mortality rate
threshold for butterfish. In the Rago-
Miller analysis, a catch of 16,800 mt
would only lead to fishing mortality
rates higher than F = 0.536 (i.e., rates
consistent with overfishing based on the
maximum fishing mortality rate
threshold proxy) under very extreme
assumptions. The SSC therefore adopted
16,800 mt as a proxy OFL and
recommended an ABC of 8,400 mt (50
percent of the OFL, and a 232-percent
increase from the 2012 ABC). A detailed
summary of the SSC’s rationale for its
2013 butterfish ABC recommendation is
available in its May 2012 Report
(available, along with other materials
from the SSC discussion, at: http://
www.mafmec.org/meeting materials/
$5C/2012-05/SSC_2012_05.htm).

The Council recommended setting the
butterfish ACL equal to the ABC, and
establishing a 10-percent buffer between
ACL and ACT for management
uncertainty, which would result in an
ACT of 7,560 mt. Since discards have
been roughly %4 of catch (1999-2008
average), the Council recommended
setting the DAH and DAP at 2,570 mt
(7,560 mt—4,990 mt discards). Since up
to 3 percent of the ACL for butterfish
may be set aside for scientific research,
the Council recommended setting aside
2 percent of the butterfish ACT for
research, where 59 mt would be set
aside for butterfish discard on longfin
squid research trips, and 151 mt would
be set aside for directed butterfish
landings. Finally, the Council
recommended setting the butterfish
mortality cap on the longfin squid
fishery at 4,500 mt (184 percent increase
from 2012).

NMEF'S proposes specifications,
consistent with the Council’s
recommendation, that would set the
butterfish ABC/ACL at 8,400 mt, the
ACT at 7,560 mt, the DAH and DAP at
2,570 mt, and the butterfish mortality
cap on the longfin squid fishery at 4,500
mt. Additionally, consistent with MSB
regulations, NMFS is proposing zero
TALFF for butterfish in 2013. Consistent
with 2012, NMFS proposes that the
2013 butterfish mortality cap be
allocated by Trimester as follows:
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TABLE 2—PROPOSED TRIMESTER ALLOCATION OF BUTTERFISH MORTALITY CAP ON THE LONGFIN SQUID FISHERY FOR

2013
Trimester Percent Metric Tons
=T o o OO T U U U PP PRUPRRPUPTOPRN 65 2925
Il (May—Aug) 3.3 148.5
Il (Sep—Dec) 31.7 1426.5
1] =1 eSO S PSR URRRRUURROOt 100 4,500

Due to the increase in the
recommended butterfish DAH and
butterfish mortality cap, a variety of
management measures were
recommended by the Council to control
fishing effort while allowing the
expansion of a profitable directed
butterfish fishery. The Council
recommended a three-phase
management system for the directed
butterfish fishery (Table 3) to allow for
maximum utilization of the butterfish
resource without exceeding the stock-
wide ACL. In phase 1, there would be

no trip limit for vessels issued longfin

squid/butterfish moratorium permits

using mesh greater than or equal to 3
inches (7.62 cm), a 2,500-1b (1.13-mt)

trip limit for longfin squid/butterfish
moratorium permits using mesh less
than 3 inches (7.62 cm), and a trip limit
of 600 Ib (0.27 mt) for vessels issued
squid/butterfish incidental catch
permits. Once butterfish harvest reaches
the trip hold reduction threshold for
phase 2, the trip limit for longfin squid/

butterfish moratorium permit holders

would be reduced to 5,000 1b (2.27 mt)

for vessels using greater than or equal to
3-inch (7.62 cm) mesh and 2,500 1b
(1.13 mt) for vessels using under 3-inch
(7.62 cm) mesh. When butterfish harvest
is projected to reach the trip hold
reduction thresholds for phase 3, the
trip limit for all longfin squid/butterfish
moratorium permit holders would be
reduced to 500 1b (0.23 mt) to avoid
quota overages. For phases 2 and 3, the
quota thresholds to reduce the trip
limits are proposed to vary bimonthly
throughout the year (Tables 4 and 5).

TABLE 3—THREE-PHASE BUTTERFISH MANAGEMENT SYSTEM

Phase Longfin squid/butterfish moratorium permit trip limit Squid/butterfish incidental catch permit
> 3 inch (7.62 cm) mesh <3 inch (7.62 cm) mesh trip limit

L UNlmited ......o.ooveveeeceeeeeeeeeeeeeeeseeee e 2,500 1b (113 M) oo, 600 Ib (0.27 mt).

2 5,000 Ib (2.27 Mt) woveveeriieeeeee 2,500 1b (1.13 M) weorvveeeceeeceeee 600 Ib (0.27 mt).

B e 500 16 (0.23 M) eoveveceeeeeeeeeeeee e 500 16 (0.23 M) eoveeeeeeeeeeeeeeeeeeen 600 Ib (0.27 mt).

TABLE 4—PROPOSED BUTTERFISH THRESHOLDS FOR REDUCING TRIP LIMITS FOR PHASE 2
Trip limit reduc- :
Months tion threshold Bu(t;[ﬁgt'rsig thoanr;/)est
(percent)
Jan—Feb 40 1,028
Mar—Apr 47 1,208
May—Jun 55 1,414
Jul-Aug 63 1,619
Sept-Oct 71 1,825
Nov-Dec 78 2,005
TABLE 5—PROPOSED BUTTERFISH THRESHOLDS FOR REDUCING TRIP LIMITS FOR PHASE 3
Trip limit reduc- .
Months tion threshold Buﬁggﬁg Poir;/)est
(percent)

Jan—-Feb 58 1,491
Mar-Apr 64 1,645
May—Jun ... 71 1,825
Jul-Aug 78 2,005
Sept-Oct .... 85 2,185
Nov-Dec 91 2,339

Finally, during phase 3, the NMFS
Regional Administrator would have the
authority to adjust the phase 3 trip limit
for limited access vessels within the
range from 250 (0.11 mt) to 750 1b (0.34

mt) so that butterfish harvest does not
exceed the annual DAH.

Proposed Management Measures for
Longfin Squid

The Council recommended regulatory
changes for the longfin squid fishery.

Currently, vessels that intend to land
2,500 1b (1.13 mt) or more of longfin
squid are required to notify the
Northeast Fisheries Observer Program
(NEFOP) at least 72 hr in advance of the
start of a trip. Longfin squid vessel
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owners have reported that the 72-hr call
in notification is burdensome as trips
are often planned with reference to
weather, sea conditions, and longfin
squid movement patterns, which can be
highly variable. Therefore, the Council
recommended, and NMFS proposes, to
change the longfin pre-trip observer
notification requirement from 72 to 48
hrs. In addition, to avoid closing the
directed longfin fishery close to the end
of a trimester, the Council
recommended, and NMFS proposes, to
change the closure threshold for longfin
squid on April 15 (2 weeks prior to the
end of Trimester 1) and August 15 (2
weeks prior to the end of Trimester 2)
of each year from 90 to 95 percent.

Proposed Management Measures for the
Butterfish Mortality Cap in the Longfin
Squid Fishery

NMFS proposes changes to
management measures for the butterfish
mortality cap in the longfin squid
fishery consistent with the Council’s
recommendations. To avoid closing the
directed longfin squid fishery due to the
butterfish mortality cap in the last 2
weeks of Trimester 1, NMFS proposes
changing the closure threshold on April
15 of each year from 80 to 90 percent.
As there is currently no closure
mechanism for the butterfish mortality
cap in Trimester 2, the entire annual
butterfish mortality cap could
potentially be harvested in Trimester 2,
which would not leave any butterfish
mortality cap quota for the Trimester 3
longfin squid fishery. To avoid the
entire allocation of the butterfish
mortality cap being harvested prior to
the start of Trimester 3 on September 1,
NMFS proposes to close the directed
longfin squid fishery in Trimester 2 if 75
percent of the annual mortality cap is
projected to be reached, consistent with
the Council’s recommendations.

Corrections

This proposed rule also contains
minor corrections to existing
regulations. The corrections would not
change the intent of any regulations;
they would only clarify the existing
regulations by correcting minor errors.
The current regulations at § 648.24 state
that NMFS will implement any changes
to the ACL due to overages from the
previous year through notification in the
Federal Register, by March 31 of the
fishing year in which the deductions
will be made. However, due to delayed
reporting and analysis time to estimate
discards in the MSB fisheries, finalized
data are not available until April 15 of
each year. Therefore, NMFS proposes to
change the date a notification will be
published in the Federal Register

announcing any overage deductions
from March 31 to May 1 of the fishing
year in which the deductions will be
made.

This rule proposes a correction to
§ 648.22(b)(2) regarding the mackerel
ABC. This rule clarifies that the
MAFMC’s SSC recommends a stock-
wide ABC, and that the Domestic ABC
or ACL is calculated by deducting
Canadian catch from the stock-wide
ABC. This rule also proposes a
correction to § 648.27(c) to clarify that
the pre-trip notification requirement for
vessels issued longfin squid/butterfish
moratorium permits is for trips with
landings greater than 2,500 1b (1.13 mt)
and not trips with landings equal to or
greater than 2,500 lb (1.13 mt) of longfin
squid.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with the Atlantic Mackerel, Squid, and
Butterfish FMP, other provision of the
Magnuson-Stevens Act, and other
applicable law, subject to further
consideration after public comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Council prepared an IRFA, as
required by section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA describes the economic impact
this proposed rule, if adopted, would
have on small entities. A summary of
the analysis follows. A copy of this
analysis is available from the Council or
NMFS (see ADDRESSES) or via the
Internet at http://www.nero.noaa.gov.

Statement of Objective and Need

This action proposes 2013-2015
specifications for mackerel and 2013
specifications for butterfish, along with
management measures for longfin squid
and butterfish. A complete description
of the reasons why this action is being
considered, and the objectives of and
legal basis for this action, are contained
in the preamble to this proposed rule
and are not repeated here.

Description and Estimate of Number of
Small Entities to Which the Rule Will
Apply

Based on permit data for 2011, 3,405
commercial or charter vessels possessed
MSB permits for the 2011 fishing year,
and similar numbers of vessels are
expected to have MSB permits for 2013.
All but a few of these participants can
be considered small businesses under
the guidelines of the Small Business
Administration. Small businesses

operating in commercial and
recreational (i.e., party and charter
vessel operations) fisheries have been
defined by the Small Business
Administration as firms with gross
revenues of up to $4.0 and $7.0 million,
respectively. There are no large entities,
as that term is defined in section 601 of
the RFA, participating in this fishery.
Therefore, there are no disproportionate
economic impacts on small entities.
Many vessels participate in more than
one of these fisheries; therefore, permit
numbers are not additive.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

There are no new reporting or
recordkeeping requirements contained
in any of the alternatives considered for
this action. In addition, there are no
Federal rules that duplicate, overlap, or
conflict with this proposed rule.

Minimizing Significant Economic
Impacts on Small Entities

Proposed Actions

The mackerel commercial DAH
(33,821 mt) and recreational ACT/RHL
(2,443 mt) proposed in this action
represent no change from status quo.
Commercial mackerel landings for 2011
were 1,463 mt, and recreational catch
was 932 mt, and in both cases, catch
was below the allocation. As of the
publication of this rule, mackerel catch
is estimated to be 5,266 mt and is not
likely to increase significantly for the
remainder of the year, which means that
2012 catch will also be below the 2012
DAH. Therefore, this proposed action
allows the mackerel fleet the
opportunity to harvest more than they
have in the previous year. Overall, the
proposed action is expected to generate
revenue very similar to the 2012
revenue for vessels that participate in
the commercial mackerel fisheries.

The butterfish DAH proposed in this
action (2,570 mt) represents a 236-
percent increase over the 2012 DAH
(1,087 mt). Due to market conditions,
there has not been a directed butterfish
fishery since 2001; therefore, recent
landings have been low. The proposed
increase in the DAH has the potential to
dramatically increase revenue for
permitted vessels because it has been an
incidental catch fishery for several
years.

In addition, the three-phased
management system proposed for the
directed butterfish fishery, which would
allow an unlimited quota until
butterfish harvest reaches a particular
threshold, would allow vessels to
harvest substantially more butterfish
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during the start of the fishing year,
when the market is suspected to be
available. The three-phased
management system would allow the
potentially expanded directed butterfish
fishery to increase catch without
exceeding the ACL and having to
payback overages the following year.

The butterfish mortality cap proposed
in this action (4,500 mt) represents a
184-percent increase over the 2012 cap
level (2,445 mt). The increase in the
butterfish mortality cap will be less
restrictive on the longfin squid fishery
than in previous years. While longfin
squid catch will still be restrained by
the longfin squid DAH, there is less of
likelihood that the longfin squid fishery
will be closed due to the butterfish
mortality cap. In addition, the
management measures for the longfin
squid fishery are proposed to ensure
that the directed longfin squid fishery is
not closed during the last two weeks a
particular trimester, therefore, causing
economic harm to the fishing industry
when there is still a small amount of
catch available to the fleet. Therefore,
the implementation of these actions
should result in an increase in revenue
for the longfin squid fishery for 2013.

The Illex and longfin squid I0Ys
proposed in this action (22,915 mt and
22,445 mt respectively) represent no
change from status quo. Thus,
implementation of this proposed action
should not result in a reduction in
revenue or a constraint on expansion of
the fishery in 2013.

Alternatives to the Proposed Rule

The Council analysis evaluated three
alternatives to the proposed
specifications for mackerel. The first
(status quo) alternative differed from the
proposed mackerel specifications, only
in that the status quo alternative
recommends specifications for one year,
while the proposed alternative sets
mackerel specifications for 3 years
(2013-2015). The status quo alternative
would set the stock-wide ABC of 80,000
mt, Canadian catch of 36,219 mt, and a
U.S. ABC of 43,781 mt. The second
alternative (the least restrictive) would
set the stock-wide ABC at 100,000 mt,
would maintain Canadian catch at
35,219 mt, and would set a U.S. ABC at
63,781 mt. This alternative could
generate increased revenue if more
mackerel became available to the
fishery. The third alternative (the most
restrictive) would set the stock-wide
ABC at 60,000 mt, would maintain
Canadian catch at 36,219 mt, and would
set a U.S. ABC at 23,781 mt. This
alternative could generate the lowest
revenue of all of the alternatives. These
two alternatives were not selected

because they were all inconsistent with
the ABC recommended by the SSC.

There were three alternatives to the
preferred action for butterfish that were
not selected by the Council. The first
(status quo) alternative would have kept
the butterfish ABC and ACL at 3,622 mt,
the ACT at 3,260 mt, the DAH and DAP
at 1,087, and the butterfish mortality
cap at 2,445 mt. The second alternative
(least restrictive) would have set the
ABC and ACL at 10,500 mt, the ACT at
9,450 mt, the DAH and DAP at 3,213 mt,
and the butterfish mortality cap at 5,625
mt, and would generate the highest
revenues of all of the alternatives. The
fourth alternative (most restrictive)
would have set the ABC and ACL at
6,300 mt, the ACT at 5,670 mt, the DAH
and DAP at 1,928 mt, and the butterfish
mortality cap at 3,375 mt, and would
generate the lowest revenue of all of the
alternatives. These three alternatives
were not selected because they were
inconsistent with the ABC
recommended by the SSC.

The Council recommended the status
quo as an alternative to both the
proposed action for changing
management measures for the longfin
squid fishery and for the butterfish
mortality cap. For all proposed
management measures, the status quo
alternative recommended no changes to
the longfin squid or butterfish mortality
cap management measures. The status
quo alternative requires vessels
possessing 1,000 1b (0.45 mt) or more of
butterfish to fish with a 3-inch (76-mm)
minimum codend mesh. The status quo
alternatives were considered, but not
selected, because the proposed
measures have the potential to increase
economic opportunity for the fishing
fleet while still ensuring the ACL for the
longfin squid fishery and the butterfish
mortality cap are not exceeded. There
were also two alternatives to the
proposed three-phase management
system for the directed butterfish
fishery. The first (status quo and most
restrictive) would maintain the 5,000-1b
(2.27-mt) trip limit for vessels issued
longfin squid/butterfish moratorium
permits using over 3-inch (76-mm)
mesh, 2,000-1b (0.91-mt) trip limit for
vessels issued longfin squid/butterfish
moratorium permits using under 3-inch
(76-mm) mesh, and the 600-1b (0.27-mt)
trip limit for vessels issued squid/
butterfish incidental catch permits.
Even with the proposed increase in
quota, the butterfish fishery may not be
able to harvest an increased amount of
butterfish with these restrictive trip
limits. Therefore, this alternative could
generate the lowest amount of revenue
out of all of the alternatives. The second
alternative would provide a simpler

management system for the directed
fishery in which the trip limit for
vessels issued longfin squid/butterfish
moratorium permits would be 20,000 1b
(9.07 mt) for vessels issued longfin
squid/butterfish moratorium permits
using greater than 3-inch (76-mm) mesh,
2,500 1b (1.13 mt) for permits using
under 3-inch (76-mm) mesh, and 1,000
1b (4.54 mt) for vessels issued squid/
butterfish incidental catch permits. If 80
percent of the DAH is projected to be
harvested before October 1, the trip
limit for all vessels would be reduced to
250 1b (0.11 mt), and if the DAH is
projected to be harvested on or after
October 1, the trip limit for all vessels
would be 500 1b (0.23 mt). This
alternative would provide the butterfish
fishery the opportunity to increased
revenues over the first alternative, but
not as great as the proposed alternative.
While these alternatives were
considered, they were not selected
because the proposed alternative has the
potential to increase economic
opportunity for vessels participating in
the directed butterfish fishery while still
ensuring the ACL is not exceeded. The
other alternatives would not be as
effective for directed butterfish vessels
to re-establish a butterfish market.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: November 14, 2012.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In § 648.4, paragraph (a)(5)(ii) is
revised to read as follows:

§648.4 Vessel permits.

* * * * *

(a) * x %

(5) * k%

(ii) Squid/butterfish incidental catch
permit. Any vessel of the United States
may obtain a permit to fish for or retain
up to 600 1b (0.27 mt) of longfin squid
or butterfish, or up to 10,000 1b (4.54
mt) of Illex squid, as an incidental catch
in another directed fishery. The
incidental catch allowance may be
revised by the Regional Administrator
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based upon a recommendation by the
Council following the procedure set
forth in §648.22.

3. In § 648.14, paragraphs (g)(2)(ii)(E)
and (F) are revised to read as follows:

§648.14 Prohibitions.

(g) R
(2) * x %
(ii] * % %

(E) Possess more than 2,500 1b (1.13
mt) of butterfish, unless the vessel meets
the minimum mesh requirements
specified in § 648.23(a).

(F) Take, retain, possess, or land
mackerel after a total closure specified
under § 648.24(b)(1).

* * * * *

4.In §648.22, revise paragraph
(b)(2)(i) and (b)(2)(ii), redesignate
paragraphs (b)(3)(v) through (b)(3)(vii)
as paragraphs (b)(3)(vi) through
(b)(3)(viii), respectively, and add new
paragraph (b)(3)(v) to read as follows:

§648.22 Atlantic mackerel, squid, and
butterfish specifications.
* * * * *

(b) * % %

(2) Mackerel—(i) ABC. The MAFMC'’s
SSC shall recommend a stock-wide ABC
to the MAFMC, as described in § 648.20.
The stock-wide mackerel ABC is
reduced from the OFL based on an
adjustment for scientific uncertainty;
the stock-wide ABC must be less than or
equal to the OFL.

(ii) ACL. The ACL or Domestic ABC
is calculated using the formula ACL/
Domestic ABC = stock-wide ABC — C,
where C is the estimated catch of
mackerel in Canadian waters for the
upcoming fishing year.

(3) * *x %

(v) The trip limit reduction thresholds
for phase 2 and phase 3 of the butterfish
three-phase management system will be
modified annually through the
specifications process. Trip limit
reduction thresholds vary bi-monthly
and are set to allow the butterfish
fishery to continue to operate without
exceeding the stock-wide ACL. An
example of the phase 2 and 3 trip limit
reduction thresholds is shown in the
table below:

PROPOSED BUTTERFISH THRESHOLDS FOR REDUCING TRIP LIMITS FOR PHASE 2

Trip limit Butterfish
Months trﬁductlon harvest
reshold Metric T

(percent) (Metric Tons)
Jan—-Feb 40 1,028
Mar—Apr 47 1,208
May-Jun 55 1,414
Jul-Aug 63 1,619
Sept—Oct 71 1,825
Nov-Dec 78 2,005

5. In §648.23, paragraph (a)(1) is
revised to read as follows:

§648.23 Mackerel, squid, and butterfish
gear restrictions.

(a) * *x %

(1) Butterfish fishery. Owners or
operators of otter trawl vessels
possessing 2,500 1b (1.13 mt) or more of
butterfish harvested in or from the EEZ
may only fish with nets having a
minimum codend mesh of 3 inches
(7.62 cm) diamond mesh, inside stretch
measure, applied throughout the codend
for at least 100 continuous meshes
forward of the terminus of the net, or for
codends with less than 100 meshes, the
minimum mesh size codend shall be a
minimum of one-third of the net,
measured from the terminus of the
codend to the headrope.

* * * * *

6. In § 648.24, paragraphs (a)(1), (b)(6),
(c)(1), (c)(3), and (c)(4) are revised to
read as follows:

§648.24 Fishery closures and
accountability measures.

(a) Fishery closure procedures—(1)
Longfin squid. NMFS shall close the
directed fishery in the EEZ for longfin
squid when the Regional Administrator
projects that 90 percent of the longfin

squid quota is harvested before April 15
of Trimester I and/or August 15 of
Trimester II, and when 95 percent of the
longfin squid DAH has been harvested
in Trimester III. On or after April 15 of
Trimester I and/or August 15 of
Trimester II, NMFS shall close the
directed fishery in the EEZ for longfin
squid when the Regional Administrator
projects that 95 percent of the longfin
squid quota is harvested. The closure of
the directed fishery shall be in effect for
the remainder of that fishing period,
with incidental catches allowed as
specified at § 648.26.

* * * * *

(b) * % %

(6) Mackerel ACL overage evaluation.
The ACL will be evaluated based on a
single-year examination of total catch
(landings and discards). Both landings
and dead discards will be evaluated in
determining if the ACL has been
exceeded. NMFS shall make
determinations about overages and
implement any changes to the ACL, in
accordance with the Administrative
Procedure Act, through notification in
the Federal Register, by May 15 of the
fishing year in which the deductions
will be made.

(c) Butterfish AMs—(1) Butterfish
three-phase management system. The

butterfish fishery operates under a
three-phase management system. Phase
1 begins annually at the start of the
fishing year on January 1. Trip limit
reductions are implemented in phase 2
and 3 dependent upon the amount of
butterfish harvest and the trip limit
reduction thresholds set during the
specification process as described in

§ 648.22.

(i) Phase 1. During phase 1, vessels
issued a longfin squid/butterfish
moratorium permit (as specified at
§648.4(a)(5)(i)) fishing with a minimum
mesh size of 3 inches (76 mm) have an
unlimited trip limit and vessels issued
a longfin squid/butterfish moratorium
permit fishing with mesh less than 3
inches (76 mm) are prohibited from
landing more than 2,500 1b (1.13 mt) of
butterfish per trip.

(ii) Phase 2. NMFS shall reduce the
trip limit for vessels issued longfin
squid/butterfish moratorium permits (as
specified at § 648.4(a)(5)(i)) fishing with
a minimum mesh size of 3 inches (76
mm) to 5,000 Ib (2.27 mt), when
butterfish harvest reaches the relevant
phase 2 trip limit reduction threshold.
Trip limits for vessels issued longfin
squid/butterfish moratorium permits
fishing with mesh less than 3 inches (76
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mm) will remain at 2,500 1b (1.13 mt) of
butterfish per trip.

(iii) Phase 3. NMFS shall
subsequently reduce the trip limit for
vessels issued longfin squid/butterfish
moratorium permits to 500 b (0.23 mt),
regardless of minimum mesh size, when
butterfish harvest is projected to reach
the relevant phase 3 trip limit reduction
threshold. The NMFS Regional
Administrator may adjust the butterfish
trip limit during phase 3 of the directed
butterfish fishery anywhere from 250 1b
(0.11 mt) to 750 Ib (0.34 mt) to ensure
butterfish harvest does not exceed the
specified DAH.

* * * * *

(3) Butterfish mortality cap on the
longfin squid fishery. NMFS shall close
the directed fishery in the EEZ for
longfin squid when the Regional
Administrator projects that 80 percent
of the Trimester I butterfish mortality
cap allocation has been harvested in
Trimester I, when 75 percent of the
annual butterfish mortality cap has been
harvested in Trimester II, and/or when
90 percent of the butterfish mortality
cap has been harvested in Trimester IIL

(4) Butterfish ACL overage evaluation.
The ACL will be evaluated based on a
single-year examination of total catch
(landings and discards). Both landings
and dead discards will be evaluated in
determining if the ACL has been
exceeded. NMFS shall make
determinations about overages and
implement any changes to the ACL, in
accordance with the Administrative
Procedure Act, through notification in
the Federal Register, by May 15 of the
fishing year in which the deductions
will be made.

7. In § 648.26, paragraph (d) is revised
to read as follows:

§648.26 Mackerel, squid, and butterfish
possession restrictions.
* * * * *

(d) Butterfish—(1) Phase 1. A vessel
issued a longfin squid/butterfish
moratorium permit (as specified at
§648.4(a)(5)(i)) fishing with a minimum
mesh size of 3 inches (76 mm) is
authorized to fish for, possess, or land
butterfish with no possession restriction

in the EEZ per trip, and may only land
butterfish once on any calendar day,
which is defined as the 24-hr period
beginning at 0001 hours and ending at
2400 hours, provided that butterfish
harvest has not reached the phase 2 trip
limit reduction threshold, as described
in § 648.24(c). Vessels issued longfin
squid/butterfish moratorium permits
fishing with mesh less than 3 inches (76
mm) may not fish for, possess, or land
more than 2,500 1b (1.13 mt) of
butterfish per trip at any time, and may
only land butterfish once on any
calendar day, provided that butterfish
harvest has not reached the phase 3 trip
limit reduction threshold, as described
in §648.24(c).

(2) Phase 2. When butterfish harvest
reaches the phase 2 trip limit reduction
threshold for the butterfish fishery (as
described in § 648.24), vessels issued a
longfin squid/butterfish moratorium
permit (as specified at § 648.4(a)(5)(i))
fishing with a minimum mesh size of 3
inches (76 mm) may not fish for,
possess, or land more than 5,000 1b
(2.27 mt) of butterfish per trip at any
time, and may only land butterfish once
on any calendar day, which is defined
as the 24-hr period beginning at 0001
hours and ending at 2400 hours. Trip
limits for vessels issued butterfish
moratorium permits fishing with mesh
less than 3 inches (76 mm) will remain
at 2,500 1b (1.13) per trip.

(3) Phase 3. When butterfish harvest
is projected to reach the trip limit
reduction threshold for phase 3 (as
described in § 648.24), all vessels issued
a longfin squid/butterfish moratorium
permit, regardless of mesh size used,
may not fish for, possess, or land more
than 500 lb (0.23 mt) of butterfish per
trip at any time, and may only land
butterfish once on any calendar day,
which is defined as the 24-hr period
beginning at 0001 hours and ending at
2400 hours. If a vessel has been issued
a longfin squid/butterfish incidental
catch permit (as specified at
§ 648.4(a)(5)(ii)), it may not fish for,
possess, or land more than 600 1b (0.27
mt) of butterfish per trip at any time.

8.In §648.27, paragraphs (a), (c), and
(d) are revised to read as follows:

§648.27 Observer requirements for the
longfin squid fishery.

(a) A vessel issued a longfin squid and
butterfish moratorium permit, as
specified at § 648.4(a)(5)(i), must, for the
purposes of observer deployment, have
a representative provide notice to NMFS
of the vessel name, vessel permit
number, contact name for coordination
of observer deployment, telephone
number or email address for contact;
and the date, time, port of departure,
and approximate trip duration, at least
48 hr, but no more than 10 days, prior
to beginning any fishing trip, unless it
complies with the possession
restrictions in paragraph (c) of this
section.

* * * * *

(c) A vessel issued a longfin squid and
butterfish moratorium permit, as
specified in § 648.4(a)(5)(i), that does
not have a representative provide the
trip notification required in paragraph
(a) of this section is prohibited from
fishing for, possessing, harvesting, or
landing greater than 2,500 1b (1.13 mt)
of longfin squid per trip at any time, and
may only land longfin squid once on
any calendar day, which is defined as
the 24-hr period beginning at 0001
hours and ending at 2400 hours.

(d) If a vessel issued a longfin squid
and butterfish moratorium permit, as
specified in § 648.4(a)(5)(i), intends to
possess, harvest, or land more than
2,500 1b (1.13 mt) of longfin squid per
trip or per calendar day, has a
representative notify NMFS of an
upcoming trip, is selected by NMFS to
carry an observer, and then cancels that
trip, the representative is required to
provide notice to NMFS of the vessel
name, vessel permit number, contact
name for coordination of observer
deployment, and telephone number or
email address for contact, and the
intended date, time, and port of
departure for the cancelled trip prior to
the planned departure time. In addition,
if a trip selected for observer coverage
is cancelled, then that vessel is required
to carry an observer, provided an
observer is available, on its next trip.

[FR Doc. 2012-28057 Filed 11-16-12; 8:45 am]
BILLING CODE 3510-22-P
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ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Notice of Public Meeting of the
Assembly of the Administrative
Conference of the United States

AGENCY: Administrative Conference of
the United States.

ACTION: Notice.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (Pub. L. 92—
463), the Assembly of the
Administrative Conference of the
United States will hold a meeting to
consider three proposed
recommendations and to conduct other
business. This meeting will be open to
the public.

DATES: The meeting will take place on
Thursday, December 6, 2012, 2:00 p.m.
to 6:00 p.m., and on Friday, December
7,2012, 9:00 a.m. to 12:30 p.m. Please
note that the meeting may adjourn early
if all business is finished.

ADDRESSES: The meeting will be held at
the Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW., Washington, DC
20581 (Main Conference Room).

FOR FURTHER INFORMATION CONTACT:
Shawne McGibbon, General Counsel
(Designated Federal Officer),
Administrative Conference of the
United States, Suite 706 South, 1120
20th Street NW., Washington, DG 20036;
Telephone 202—-480-2088; email
smcgibbon@acus.gov.

SUPPLEMENTARY INFORMATION: The
Administrative Conference of the
United States makes recommendations
to administrative agencies, the
President, Congress, and the Judicial
Conference of the United States
regarding the improvement of Federal
administrative procedures (5 U.S.C.
594). The membership of the
Conference, when meeting in plenary
session, constitutes the Assembly of the
Conference (5 U.S.C. 595).

Agenda: The Assembly will discuss
and consider the following matters:

e Opening Remarks

¢ Presentation of the Conference’s
Sourcebook of United States
Executive Agencies

e Recommendation on ‘“Need To
Reform 28 U.S.C. 1500

e Recommendation on “Third-Party
Programs To Assess Regulatory
Compliance”

¢ Presentation of the Second Annual
Walter Gellhorn Innovation Award

e Web site Updates

¢ Recommendation on “Inflation
Adjustment for Civil Penalties”

e Update on Current Research Projects
and Discussion of Future Topics
Additional information about the

proposed recommendations, as well as

other materials related to the meeting,
can be found at the ‘“Research” and

“Events” sections of the Conference’s

Web site (www.acus.gov).

Public Participation: The Conference
welcomes the attendance of the public
at the meeting, subject to space
limitations, and will make every effort
to accommodate persons with
disabilities or special needs. Members of
the public who wish to attend in person
are asked to RSVP via email
(comments@acus.gov), no later than two
business days before the meeting, in
order to facilitate entry. Members of the
public who attend the meeting may be
permitted to speak only with the
consent of the Chairman and the
unanimous approval of the members. If
you need special accommodations due
to disability, please inform the
Designated Federal Officer noted above
at least 7 days in advance of the
meeting. Members of the public may
also view the meeting virtually. A live
Webcast of the meeting will be available
at: http://www.acus.gov/events/57th-
plenary-session/. In addition, the public
may follow the meeting on our Twitter
feed @acusgov or hashtag #57thPlenary.

Written Comments: Persons who wish
to comment on any of the proposed
recommendations may do so by
submitting a written statement either by
email to comments@acus.gov (with
“December 2012 Plenary Session
Comments” in the subject line), or by
mail addressed to: December 2012
Plenary Session Comments,
Administrative Conference of the
United States, Suite 706 South, 1120
20th Street NW., Washington, DC 20036.

Written submissions must be received at
least 5 business days prior to the
meeting to assure consideration by the
Assembly.

Dated: November 14, 2012.
David Pritzker,
Deputy General Counsel.
[FR Doc. 201228036 Filed 11-16-12; 8:45 am]
BILLING CODE 6110-01-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
Chapter 35).

Agency: National Institute of
Standards and Technology (NIST).

Title: National Voluntary Laboratory
Accreditation Program (NVLAP)
Information Collection System.

OMB Approval Number: 0693—0003.

Form Number(s): None.

Type of Review: Regular submission
(extension of a currently approved
information collection).

Burden Hours: 2,026.

Number of Respondents: 850.

Average Hours per Response: 2 hours,
23 minutes.

Needs and Uses: This information is
collected from all testing and calibration
laboratories that apply for National
Voluntary Laboratory Accreditation
Program (NVLAP) accreditation. It is
used by NVLAP to assess laboratory
conformance with applicable criteria as
defined in 15 CFR part 285, § 285.14.
The information provides a service to
customers in business and industry,
including regulatory agencies and
purchasing authorities that are seeking
competent laboratories to perform
testing and calibration services. An
accredited laboratory’s contact
information and scope of accreditation
are provided on NVLAP’s Web site
(http://www.nist.gov/nvlap).

Affected Public: Business or other for-
profit organizations; not-for-profit
institutions; and Federal, State or Local
government.

Frequency: Annually.

Respondent’s Obligation: Required to
obtain or retain benefits.


http://www.acus.gov/events/57th-plenary-session/
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OMB Desk Officer: Jasmeet Seehra,
(202) 395-3123.

Copies of the above information
collection proposal can be obtained by
calling or writing Jennifer Jessup,
Departmental Paperwork Clearance
Officer, (202) 482—0336, Department of
Commerce, Room 6616, 14th and
Constitution Avenue NW., Washington,
DC 20230 (or via the Internet at
JJessup@doc.gov).

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Jasmeet Seehra, OMB Desk
Officer, FAX number (202) 395-5167 or
via the Internet at
Jasmeet K. Seehra@omb.eop.gov.

Dated: November 13, 2012.
Gwellnar Banks,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2012—-27984 Filed 11-16-12; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 1868]

Grant of Authority for Subzone Status
and Partial Approval of Manufacturing
Authority; Toho Tenax America, Inc.
(Oxidized Polyacrylonitrile Fiber and
Carbon Fiber), Rockwood, TN

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, the Foreign-Trade Zones Act
provides for “* * * the establishment
* * * of foreign-trade zones in ports of
entry of the United States, to expedite
and encourage foreign commerce, and
for other purposes,” and authorizes the
Foreign-Trade Zones Board to grant to
qualified corporations the privilege of
establishing foreign-trade zones in or
adjacent to U.S. Customs and Border
Protection ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones for manufacturing activity
when existing zone facilities cannot
serve the specific use involved, and
when the activity results in a significant
public benefit, with a net positive
economic effect, and is in the public
interest;

Whereas, the Industrial Development
Board of Blount County, grantee of
Foreign-Trade Zone 148, has made
application to the Board for authority to

establish a special-purpose subzone at
the oxidized polyacrylonitrile fiber
(OPF) and carbon fiber manufacturing
and distribution facilities of Toho Tenax
America, Inc. (TTA), located in
Rockwood, Tennessee, (FTZ Docket 57—
2010, filed 9-29-2010);

Whereas, notice inviting public
comment has been given in the Federal
Register (75 FR 61696, 10/6/2010 and
75 FR 74002, 11/30/2010) and the
application has been processed
pursuant to the FTZ Act and the Board’s
regulations;

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied with
regard to approval of the proposed
subzone with authority for TTA to
manufacture OPF and to manufacture
24K or higher tow, standard grade
carbon fiber for export; and

Whereas, at this time, the Board is
unable to approve authority for
manufacturing under FTZ procedures of
carbon fiber with tow less than 24K or
other than standard grade, or of any
carbon fiber that TTA would sell in the
U.S. market, because the record of the
proceeding does not currently
demonstrate that such manufacturing
would result in a net positive economic
effect and be in the public interest.
However, the Board’s staff will continue
the review of the information in TTA’s
case record, as well as that presented in
pending and projected FTZ applications
for carbon fiber production and through
any further industry questionnaire(s) or
public hearing(s), before making any
recommendation for a final
determination regarding carbon fiber
production for the U.S. market;

Now, therefore, the Board hereby
grants authority for subzone status for
activity related to the manufacturing
and distribution of OPF and of 24K or
higher tow, standard grade carbon fiber
for export at the facilities of Toho Tenax
America, Inc., located in Rockwood,
Tennessee (Subzone 148C), as described
in the application and Federal Register
notice, subject to the FTZ Act and the
Board’s regulations, including Section
400.13.

Signed at Washington, DG, this 7th day of
November 2012.

Paul Piquado

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. 201227969 Filed 11-16—12; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-82-2012]

Proposed Foreign-Trade Zone—Tunica
County, MS; Under Alternative Site
Framework

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by Tunica County, Mississippi,
to establish a foreign-trade zone (FTZ) at
sites in Tunica County, adjacent to the
Memphis Customs and Border
Protection port of entry, under the
alternative site framework (ASF)
adopted by the Board (15 CFR 400.2(c)).
The ASF is an option for grantees for the
establishment or reorganization of zones
and can permit significantly greater
flexibility in the designation of new
“subzones” or ‘“‘usage-driven” FTZ sites
for operators/users located within a
grantee’s “service area” in the context of
the Board’s standard 2,000-acre
activation limit for a general-purpose
zone. The application was submitted
pursuant to the provisions of the
Foreign-Trade Zones Act, as amended
(19 U.S.C. 81a—81u), and the regulations
of the Board (15 CFR part 400). It was
formally docketed on November 9, 2012.
The applicant is authorized to make the
proposal under Section 59-3-33 of the
Mississippi Code Annotated (1972).

The proposed zone would be the
second general-purpose zone in
Mississippi for the Memphis CBP port
of entry and would be the sixth zone
overall for the port of entry. The existing
zones are as follows: FTZ 77, Memphis,
Tennessee (Grantee: City of Memphis,
Board Order 189, April 2, 1982); FTZ
223, Memphis, Tennessee (Grantee:
Memphis International Trade
Development Corporation, Board Order
904, July 2, 1997); FTZ 262, Southaven,
Mississippi (Grantee: Northern
Mississippi FTZ, Inc., Board Order
1353, October 1, 2004); FTZ 273, West
Memphis, Arkansas (Grantee: City of
West Memphis, Arkansas, Board Order
1551, April 15, 2008); and, FTZ 283,
West Tennessee Area (Grantee:
Northwest Tennessee Regional Port
Authority, Board Order 1851, October
11, 2012).

The applicant’s proposed service area
under the ASF would be Tunica County,
Mississippi. If approved, the applicant
would be able to serve sites throughout
the service area based on companies’
needs for FTZ designation. The
proposed service area is adjacent to the
Memphis Customs and Border
Protection port of entry.

The proposed zone would include
one “magnet” site and two ‘“usage-
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driven” sites: Proposed Site 1 (100
acres)—SXP Schulz, 1001 Schulz
Boulevard, Robinsonville; Proposed Site
2 (200 acres)—GreenTech Automotive,
1630 Casino Strip Resorts Boulevard,
Robinsonville; and, Proposed Site 3 (289
acres)—Tunica County Airport, 209
South Airport Boulevard, Tunica. The
ASF allows for the possible exemption
of one magnet site from the “sunset”
time limits that generally apply to sites
under the ASF, and the applicant
proposes that Site 3 be so exempted.

The application indicates a need for
zone services in the Tunica County area.
Several firms have indicated an interest
in using zone procedures for
warehousing/distribution activities for a
variety of products. Specific production
approvals are not being sought at this
time. Such requests would be made to
the Board on a case-by-case basis.

In accordance with the Board’s
regulations, Camille Evans of the FTZ
Staff is designated examiner to evaluate
and analyze the facts and information
presented in the application and case
record and to report findings and
recommendations to the Board.

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary at the address below. The
closing period for their receipt is
January 18, 2013. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
February 4, 2013.

A copy of the application will be
available for public inspection at the
Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
21013, U.S. Department of Commerce,
1401 Constitution Avenue NW.,
Washington, DC 20230-0002, and in the
“Reading Room” section of the Board’s
Web site, which is accessible via
www.trade.gov/ftz. For further
information, contact Camille Evans at
Camille.Evans@trade.gov or (202) 482—
2350.

Dated: November 9, 2012.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2012-27970 Filed 11-16-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Order No. 1866]

Reorganization of Foreign-Trade Zone
41 (Expansion of Service Area), Under
Alternative Site Framework;
Milwaukee, WI

Pursuant to its authority under the Foreign-
Trade Zones Act of June 18, 1934, as
amended (19 U.S.C. 81a—81u), the Foreign-
Trade Zones Board (the Board) adopts the
following Order:

Whereas, the Board adopted the
alternative site framework (ASF) (15
CFR 400.2(c)) as an option for the
establishment or reorganization of
zones;

Whereas, the Port of Milwaukee,
grantee of Foreign-Trade Zone 41,
submitted an application to the Board
(FTZ Docket B—40-2012, filed 5/21/
2012) for authority to expand the service
area of the zone to include Dodge, Fond
du Lac, Jefferson, Ozaukee, Rock,
Sheboygan, Walworth, Washington and
Waukesha Counties, Wisconsin,
adjacent to the Milwaukee, Wisconsin
Customs and Border Protection ports of
entry, and the grantee proposes two
additional usage-driven sites (Sites 12
and 13);

Whereas, notice inviting public
comment was given in the Federal
Register (77 FR 31307-31308, 5/25/12)
and the application has been processed
pursuant to the FTZ Act and the Board’s
regulations; and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that the proposal is in the public
interest;

Now, therefore, the Board hereby
orders:

The application to reorganize FTZ 41
to expand the service area under the
alternative site framework is approved,
subject to the FTZ Act and the Board’s
regulations, including Section 400.13,
and to the Board’s standard 2,000-acre
activation limit for the zone, and to a
three-year ASF sunset provision for
usage-driven sites that would terminate
authority for Sites 12 and 13 if no
foreign-status merchandise is admitted
for a bona fide customs purpose by
November 30, 2015.

Signed at Washington, DG, this 5th day of
November 2012.

Paul Piquado,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2012-27980 Filed 11-16-12; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

JPSS Polar Satellite—Gap Mitigation—
Request for Public Comment

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).
ACTION: Request for public comment.

SUMMARY: NOAA has long been
concerned about the potential for a gap
in polar satellite coverage in the
afternoon orbit. In addition to reports
from Inspector General and the
Government Accountability Office on
this topic, NOAA has also convened an
Independent Review Team (IRT) to
review the progress of our satellite
programs and identify the challenges
ahead. These reports have all
substantiated NOAA’s concerns
regarding the gap.

NOAA is taking positive steps to
mitigate the negative impacts to
NOAA'’s numerical weather forecasts
that could be introduced by a lack of
polar satellite data. To this end, NOAA
has commissioned an investigative
study to broadly explore all available
options, such as substitute satellite
observations, alternative non-satellite
data, weather modeling, and data
assimilation improvements. NOAA is
convening teams of internal and
external experts, industry leaders,
foreign partners, and academia to study
each of these areas.

As a part of this effort, and to ensure
we examine all potential solutions,
NOAA is also seeking comments,
suggestions, and innovative ideas from
the public on how to preserve the
quality and timeliness of NOAA’s
numerical weather forecasts should we
experience a loss of polar satellite
environmental data. Through this web
portal, the public can submit ideas,
review submissions from other parties,
and make comments and collaborate on
ideas.

DATES: Comments must be received by
5:00 p.m. on December 19, 2012.
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ADDRESSES: Additional information as
well as instructions on how to submit
comments can be found at the following
Web site: www.osd.noaa.gov/JPSSGAP
For individuals who do not have access
to the Internet, comments may be
submitted in writing to: NOAA Satellite
and Information Service, Advanced
Satellite Planning and Technology
Office, c/o Mr. David Hermreck, 1335
East-West Highway—6th Floor, Silver
Spring, Maryland 20910.

FOR FURTHER INFORMATION CONTACT: Mr.
David Hermreck, NOAA Satellite and
Information Service, 1335 East-West
Highway, 6th Floor, Silver Spring,
Maryland 20910. (Phone: 301-713—
9801, david.hermreck@noaa.gov).
SUPPLEMENTARY INFORMATION:
Proprietary information will not be
accepted. All submitted comments will
be available for public inspection.

The Independent Review Team report
can be found at: http://
science.house.gov/noaa-nesdis-
independent-review-team-report.

The response from the Acting
Secretary of Commerce can be found at:
http://science.house.gov/sites/

republicans.science.house.gov/files/
documents/091812 doc_decision
memo.pdf

The NOAA Administrator’s response
to the IRT report can be found at: http://
www.noaanews.noaa.gov/stories2012/
pdfs/UNSEC% 20satellite % 20oversight
% 20decision % 20memo % 20final %20
signed%20(2).pdf.

Information on NOAA’s Weather
mission can be found at http://
www.weather.gov/about.

Information on NOAA'’s satellite
programs can be found at: http://
www.nesdis.noaa.gov/
SatInformation.html.

Charles Baker,

Deputy Assistant Administrator for Satellite
and Information Services, National
Environmental Satellite Data, and
Information Service, National Oceanic and
Atmospheric Administration.

[FR Doc. 2012-28190 Filed 11-16-12; 8:45 am]

BILLING CODE 3510-22-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Transmittal Nos. 12-55]

36(b)(1) Arms Sales Notification

AGENCY: Department of Defense, Defense
Security Cooperation Agency.

ACTION: Notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of a
section 36(b)(1) arms sales notification.
This is published to fulfill the
requirements of section 155 of Public
Law 104-164 dated July 21, 1996.

FOR FURTHER INFORMATION CONTACT: Ms.
B. English, DSCA/DBO/CFM, (703) 601—
3740.

The following is a copy of a letter to
the Speaker of the House of
Representatives, Transmittal 12—55 with
attached transmittal, and policy
justification.

Dated: November 14, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.
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The Honorable John A. Boehner

Speaker of the House

DEFENSE S&.CQR#TY CQO?’ERA‘NGN AGENCY

20118 §TREET SOUTH, STE 203
- ARLINGTON, W4 23302.5408

.5 House of Representatives

“Washington, DC 20515

Dear Mr: Speaker:

NOV 0g2012

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms Export Control Act,

as smended, we are forwarding herewith Transmittal No. 12-35; concering the Depariment of

the Air Force's proposed Letier(s) of Offer and Acceptance to Saudi Arabia for defense articles ;

~and services estimated to cost $6.7 billion. After this lefrer is delivered to your office, we plan to

.issue & press stalement to notify the public of this ymz}@&ad salfe.

Enclosures;
1. Transmittal
2. Policy Justification

Smwreiy

(xdﬂé&m § ’4“‘;{?@"

William B, Landay Il
VYice Admiral, USN
Director

3, Sensitivity of Technology

~ 4. Regional Balance (Classified Document valded Under Sepamm Cover)

Transmittal No. 12—-55

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act, as amended

(i) Prospective Purchaser: Kingdom of
Saudi Arabia
(ii) Total Estimated Value:

Major Defense Equipment * ...  $3.6 billion

$6.7 billion

(iii) Description and Quantity or
Quantities of Articles or Services under
Consideration for Purchase: 20 C-130]—
30 Aircraft, 5 KC-130] Air Refueling
Aircraft, 120 Rolls Royce AE2100D3
Engines (100 installed and 20 spares),

$3.1 billion

25 Link-16 Multifunctional Information
Distribution Systems, support
equipment, spare and repair parts,
personnel training and training
equipment, publications and technical
data, U.S. Government and contractor
technical assistance, and other related
logistics support.

(iv) Military Department: USAF (SAQ)
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(v) Prior Related Cases, if any: None

(vi) Sales Commission, Fee, etc., Paid,
Offered, or Agreed to be Paid: None

(vii) Sensitivity of Technology
Contained in the Defense Article or
Defense Services Proposed to be Sold:
See Attached Annex

(viii) Date Report Delivered to
Congress: 8 November 2012

* as defined in Section 47(6) of the Arms
Export Control Act.

POLICY JUSTIFICATION

Saudi Arabia—C-130]-30 and KC-130]
Aircraft

The Kingdom of Saudi Arabia (KSA)
has requested a possible sale of 20 C—
130J-30 Aircraft, 5 KC-130] Air
Refueling Aircraft, 120 Rolls Royce
AE2100D3 Engines (100 installed and
20 spares), 25 Link-16 Multifunctional
Information Distribution Systems,
support equipment, spare and repair
parts, personnel training and training
equipment, publications and technical
data, U.S. Government and contractor
technical assistance, and other related
logistics support. The total estimated
cost is $6.7 billion.

This proposed sale of C—130J-30 and
KC-130] assets will contribute to the
foreign policy and national security of
the United States by helping to improve
the security of a friendly country that
has been, and continues to be, an
important force for political stability
and economic progress in the Middle
East.

Saudi Arabia needs these aircraft to
sustain its aging fleet, which faces
increasing obsolescence. The proposed
sale of C—130]J and KC-130] aircraft will
provide a modern configuration,
improve reliability and enhance the
Royal Saudi Air Force’s ability to
effectively field, support, and employ
these aircraft.

The proposed sale of these aircraft
and support will not alter the basic
military balance in the region.

Implementation of this sale will
require the assignment of U.S.
Government and contractor
representatives to the Kingdom of Saudi
Arabia for delivery, system checkout,
and logistics support for an
undetermined period of time.

The prime contractors will be
Lockheed-Martin in Bethesda Maryland;
General Electric Aviation Systems in
Sterling Virginia; and Rolls Royce
Corporation in Indianapolis, Indiana.
There are no known offset agreements
proposed in connection with this
potential sale.

There will be no adverse impact on
U.S. defense readiness as a result of this
proposed sale.

Transmittal No. 12-55

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act

Annex Item No. vii

(vii) Sensitivity of Technology:

1. VHF Airborne Communications
System (AN/ARC-222): This radio
operates in the Very High Frequency
(VHF) FM and AM spectrum. Hardware,
technical data and documentation are
Unclassified.

2. UHF Airborne Communications
System (AN/ARC-164): This Ultra High
Frequency (UHF) radio offers Have
Quick II jam-resistant capability.
Hardware is Unclassified. The radio can
employ classified cryptographic
technology.

3. Multifunctional Information
Distribution System (MIDS): This is an
advanced Link-16 command, control,
communications, and intelligence (C3I)
system incorporating high-capacity,
jam-resistant, digital communication
links for exchange of near real-time
tactical information, including both data
and voice, among air, ground, and sea
elements. The MIDS terminal hardware,
publications, performance
specifications, operational capability,
parameters, vulnerabilities to
countermeasures, and software
documentation are classified
Confidential. The classified information
to be provided consists of that which is
necessary for the operation,
maintenance, and repair (through
intermediate level) of the data link
terminal, installed systems, and related
software.

4. Inertial Navigation/Global
Positioning System (INS/GPS): This
highly accurate inertial navigation
system has embedded GPS for blended
INS/GPS, free-inertial, and GPS only
solutions. Classified elements include
Selective Availability Anti-spoofing
Module (SAASM) for decryption of
precision GPS signals.

5. Electro-Optical Infrared System
(Wescam MX-15 or suitable substitute):
This is a gyro-stabilized, multi-field of
view EO/IR system. The system
provides color daylight TV and night
time IR video with a laser range finder
and laser pointer through use of an
externally mounted turret sensor unit
and internally mounted sensor control.
Video imagery is displayed in the
aircraft real time and may be recorded
for subsequent ground analysis.
Hardware is Unclassified. Technical
data and documentation to be provided
is Unclassified.

6. Identification Friend or Foe
transponder interrogator system (AN/

APX-114/119): This system responds to
interrogating signals to assist in
identification, location, and terrain
avoidance.

7. Chaff/Flare Counter Measure
Dispensing System (AN/ALE-47): The
AN/ALE—-47 Counter-Measures
Dispensing System (CMDS) is an
integrated, threat-adaptive, software-
programmable dispensing system
capable of dispensing chaff and flares.
The threats countered by the CMDS
include radar-directed anti-aircraft
artillery (AAA), radar command-guided
missiles, radar homing guided missiles,
and infrared (IR) guided missiles. An
integrated Chaff/Flare Counter Measures
Dispensing System equal to or superior
to this system has been released for the
King Air 350ER. The highest
classification for the software is
CONFIDENTIAL. Hardware is
UNCLASSIFIED.

8. Radar Warning Receiver (AN/ALR-
56M): The AN/ALR-56M RWR is
designed to detect incoming radar
signals, identify and characterize those
signals to a specific threat, and alert the
aircrew through the C-130] Tactical
Electronic Warfare System display. The
system consists of external antennae
mounted on the fuselage. The ALR-56M
is based on a digitally-controlled, single
channel receiver that scans within a
specific frequency spectrum and is
capable of adjusting to threat changes by
modifications to the Mission Data (MD)
software. The ALR-56C capability has
been released to the RSAF for their F—-
15C/D/S aircraft. A capability equal to
or greater than the ALR—56M has been
released to the RSAF for their F-15SA.
Hardware is CONFIDENTIAL. Software
is CONFIDENTIAL.

9. Missile Approach Warning System
(AN/AAR-47): The AN/AAR-47 is an
aircraft passive MWS designed for
detection of incoming surface-to-air and
air-to-air missiles on transport and
helicopter aircraft. The system detects,
identifies, and displays potential
threats. The AN/AAR-47 warns of
missile approach by detecting radiation
associated with the rocket motor and
automatically initiates flare ejection.
Hardware is UNCLASSIFIED. Software
is SECRET. Technical data and
documentation to be provided is
UNCLASSIFIED.

[FR Doc. 201228070 Filed 11-16-12; 8:45 am)]
BILLING CODE 5001-06-P
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DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0173; Docket 2012—-
0076; Sequence 52]

Information Collection; Limitations on
Pass-Through Charges

AGENCY: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance.

SUMMARY: Under the provisions of the
Paperwork Reduction Act, the
Regulatory Secretariat will be
submitting to the Office of Management
and Budget (OMB) a request to review
and approve a previously approved
information collection requirement
regarding Limitations on Pass-Through
Charges.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the Federal
Acquisition Regulations (FAR), and
whether it will have practical utility;
whether our estimate of the public
burden of this collection of information
is accurate, and based on valid
assumptions and methodology; ways to
enhance the quality, utility, and clarity
of the information to be collected; and
ways in which we can minimize the
burden of the collection of information
on those who are to respond, through
the use of appropriate technological
collection techniques or other forms of
information technology.

DATES: Submit comments on or before
January 18, 2013.

ADDRESSES: Submit comments
identified by Information Collection
9000-0173, Limitations on Pass-
Through Charges by any of the
following methods:

¢ Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching the OMB control number.
Select the link “Submit a Comment”
that corresponds with “Information
Collection 9000-0173, Limitations on
Pass-Through Charges”. Follow the
instructions provided at the “Submit a
Comment” screen. Please include your
name, company name (if any), and
“Information Collection 9000-0173,
Limitations on Pass-Through Charges”
on your attached document.

e Fax: 202-501-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), 1275 First Street NE.,
Washington, DC 20417. ATTN: Hada
Flowers/IC 9000—0173, Limitations on
Pass-Through Charges.

Instructions: Please submit comments
only and cite Information Collection
9000-0173, Limitations on Pass-
Through Charges, in all correspondence
related to this collection. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal and/or business
confidential information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
Edward N. Chambers, Procurement
Analyst, Office of Acquisition Policy, at
telephone (202) 501-3221 or via email
to Edward.chambers@gsa.gov.

SUPPLEMENTARY INFORMATION:
A. Purpose

To enable contracting officers to
verify that pass-through charges are not
excessive, the provision at 52.215-22
requires offerors submitting a proposal
for a contract, task order, or delivery
order to provide the following
information with its proposal: (1) The
percent of effort the offeror intends to
perform and the percent expected to be
performed by each subcontractor. (2) If
the offeror intends to subcontract more
than 70 percent of the total cost of work
to be performed—(i) The amount of the
offeror’s indirect costs and profit/fee
applicable to the work to be performed
by the subcontractor(s); and (ii) A
description of the value added by the
offeror as related to the work to be
performed by the subcontractor(s). (3) If
any subcontractor intends to
subcontract to a lower-tier subcontractor
more than 70 percent of the total cost of
work to be performed under its
subcontract—(i) The amount of the
subcontractor’s indirect costs and profit/
fee applicable to the work to be
performed by the lower-tier
subcontractor(s); and (ii) A description
of the value added by the subcontractor
as related to the work to be performed
by the lower-tier subcontractor(s).

B. Annual Reporting Burden

The estimated annual reporting
burden is slightly increased from that
published in the Federal Register at 75
FR 77741, on December 13, 2010. Based
on data, from the Federal Procurement
Data System, for fiscal year 2011, an
upward adjustment is made to the
estimated annual reporting burden.

Respondents: 25,892.

Responses per Respondent: 1.014676.

Total Responses: 26,272.

Hours per Response: 514464.

Total Burden Hours: 13,516.

Obtaining Copies of Proposals:
Requesters may obtain a copy of the
information collection documents from
the General Services Administration,
Regulatory Secretariat (MVCB), 1275
First Street NE., Washington, DC 20417,
telephone (202) 501-4755. Please cite
OMB Control No. 9000-0173,
Limitations on Pass-Through Charges, in
all correspondence.

Dated: November 8, 2012.
William Clark,

Acting Director, Federal Acquisition Policy
Division, Office of Governmentwide
Acquisition Policy, Office of Acquisition
Policy, Office of Governmentwide Policy.
[FR Doc. 2012-28032 Filed 11-16-12; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[Docket 2012-0076; Sequence 40; OMB
Control No. 9000-0059]

Federal Acquisition Regulation;
Submission for OMB Review; North
Carolina Sales Tax Certification

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for public
comments regarding an extension to an
existing OMB clearance.

SUMMARY: Under the provisions of the
Paperwork Reduction Act, the
Regulatory Secretariat will be
submitting to the Office of Management
and Budget (OMB) a request to review
and approve an reinstatement of a
previously approved information
collection requirement concerning
North Carolina sales tax certification. A
notice was published in the Federal
Register at 77 FR 43077, on July 23,
2012. No comments were received.
Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the Federal
Acquisition Regulations (FAR), and
whether it will have practical utility;
whether our estimate of the public
burden of this collection of information
is accurate, and based on valid
assumptions and methodology; ways to
enhance the quality, utility, and clarity
of the information to be collected; and
ways in which we can minimize the
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burden of the collection of information
on those who are to respond, through
the use of appropriate technological
collection techniques or other forms of
information technology.

DATES: Submit comments on or before
December 19, 2012.

ADDRESSES: Submit comments
identified by Information Collection
9000-0059, North Carolina Sales Tax
Certification, by any of the following
methods:

¢ Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching the OMB control number.
Select the link “Submit a Comment”
that corresponds with “Information
Collection 9000-0059, North Carolina
Sales Tax Certification”. Follow the
instructions provided at the “Submit a
Comment” screen. Please include your
name, company name (if any), and
“Information Collection 9000-0059,
North Carolina Sales Tax Certification”
on your attached document.

e Fax: 202-501-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), 1275 First Street NE.,
Washington, DC 20417. ATTN: Hada
Flowers/IC 9000-0059, North Carolina
Sales Tax Certification.

Instructions: Please submit comments
only and cite Information Collection
9000-0059, North Carolina Sales Tax
Certification, in all correspondence
related to this collection. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal and/or business
confidential information provided.

FOR FURTHER INFORMATION CONTACT:
Edward Chambers, Procurement
Analyst, Office of Acquisition Policy,
GSA (202) 501-3221 or email
Edward.chambers@gsa.gov.

SUPPLEMENTARY INFORMATION:

A. Purpose

The North Carolina Sales and Use Tax
Act authorizes counties and
incorporated cities and towns to obtain
each year from the Commissioner of
Revenue of the State of North Carolina
a refund of sales and use taxes
indirectly paid on building materials,
supplies, fixtures, and equipment that
become a part of or are annexed to any
building or structure in North Carolina.
However, to substantiate a refund claim
for sales or use taxes paid on purchases
of building materials, supplies, fixtures,
or equipment by a contractor, the
Government must secure from the
contractor certified statements setting
forth the cost of the property purchased
from each vendor and the amount of

sales or use taxes paid. Similar certified
statements by subcontractors must be
obtained by the general contractor and
furnished to the Government. The
information is used as evidence to
establish exemption from State and
local taxes.

B. Annual Reporting Burden

Respondents: 424.

Responses per Respondent: 1.

Annual Responses: 424.

Hours per Response: .17.

Total Burden Hours: 72.

Obtaining Copies of Proposals:
Requesters may obtain a copy of the
information collection documents from
the General Services Administration,
Regulatory Secretariat (MVCB), 1275
First Street NE., Washington, DC 20417,
telephone (202) 501-4755. Please cite
OMB Control No. 9000-0059, North
Carolina Sales Tax Certification, in all
correspondence.

Dated: November 8, 2012.
William Clark,
Acting Director, Federal Acquisition Policy
Division, Office of Governmentwide
Acquisition Policy, Office of Acquisition
Policy, Office of Governmentwide Policy.
[FR Doc. 2012-28040 Filed 11-16-12; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0129; Docket 2012—-
0076; Sequence 56]

Federal Acquisition Regulation;
Information Collection; Cost
Accounting Standards Administration

AGENCY: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for comments
regarding an extension to an existing
OMB clearance.

SUMMARY: Under the provisions of the
Paperwork Reduction Act, the
Regulatory Secretariat will be
submitting to the Office of Management
and Budget (OMB) a request to review
and approve an extension of a
previously approved information
collection requirement concerning cost
accounting standards administration.
Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the Federal

Acquisition Regulations (FAR), and
whether it will have practical utility;
whether our estimate of the public
burden of this collection of information
is accurate, and based on valid
assumptions and methodology; ways to
enhance the quality, utility, and clarity
of the information to be collected; and
ways in which we can minimize the
burden of the collection of information
on those who are to respond, through
the use of appropriate technological
collection techniques or other forms of
information technology.

DATES: Submit comments on or before
January 18, 2013.

ADDRESSES: Submit comments
identified by Information Collection
9000-0129, Cost Accounting Standards
Administration by any of the following
methods:

¢ Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching the OMB control number.
Select the link “Submit a Comment”
that corresponds with “Information
Collection 9000-0129, Cost Accounting
Standards Administration”. Follow the
instructions provided at the “Submit a
Comment” screen. Please include your
name, company name (if any), and
“Information Collection 9000-0129,
Cost Accounting Standards
Administration” on your attached
document.

e Fax:202-501-4067.

e Mail: General Services
Administration, Regulatory Secretariat
(MVCB), 1275 First Street NE.,
Washington, DC 20417. ATTN: Hada
Flowers/IC 9000-0129, Cost Accounting
Standards Administration.

Instructions: Please submit comments
only and cite Information Collection
9000—-0129, Cost Accounting Standards
Administration, in all correspondence
related to this collection. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal and/or business
confidential information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
Edward Chambers, Procurement
Analyst, Office of Acquisition Policy,
GSA, (202) 501-3221 or email
edward.chambers@gsa.gov.

SUPPLEMENTARY INFORMATION:

A. Purpose

FAR Subpart 30.6 and the provision at
52.230-6 include pertinent rules and
regulations related to the Cost
Accounting Standards along with
necessary administrative policies and
procedures. These administrative
policies require certain contractors to
submit cost impact estimates and
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descriptions in cost accounting
practices and also to provide
information on CAS-covered
subcontractors.

B. Annual Reporting Burden

The estimated annual reporting
burden is increased from that published
in the Federal Register at 75 FR 3236,
on January 20, 2010. Based on data from
the Federal Procurement Data System
for fiscal year 2011, an upward
adjustment is made to the estimated
annual reporting burden.

Number of Respondents: 1,288.

Responses per Respondent: 2.27.

Total Responses: 2,924.

Average Burden Hours per Response:
175.00.

Total Burden Hours: 511,700.

Obtaining Copies of Proposals:
Requesters may obtain a copy of the
information collection documents from
the General Services Administration,
Regulatory Secretariat (MVCB), 1275
First Street NE., Washington, DC 20417,
telephone (202) 501-4755. Please cite
OMB Control Number 9000-0129, Cost
Accounting Standards Administration,
in all correspondence.

Dated: November 8, 2012.
William Clark,
Acting Director, Federal Acquisition Policy
Division, Office of Governmentwide
Acquisition Policy, Office of Acquisition
Policy, Office of Governmentwide Policy.
[FR Doc. 2012-28038 Filed 11-16-12; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0068: Docket 2012—
0076; Sequence 55]

Federal Acquisition Regulation;
Information Collection; Economic
Price Adjustment

AGENCIES: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice of request for an
extension to an existing OMB clearance.

SUMMARY: Under the provisions of the
Paperwork Reduction Act, the
Regulatory Secretariat will be
submitting to the Office of Management
and Budget (OMB) a request to review
and approve an extension of a
previously approved information
collection requirement concerning
economic price adjustment.

Public comments are particularly
invited on: Whether this collection of
information is necessary for the proper
performance of functions of the Federal
Acquisition Regulations (FAR), and
whether it will have practical utility;
whether our estimate of the public
burden of this collection of information
is accurate, and based on valid
assumptions and methodology; ways to
enhance the quality, utility, and clarity
of the information to be collected; and
ways in which we can minimize the
burden of the collection of information
on those who are to respond, through
the use of appropriate technological
collection techniques or other forms of
information technology.

DATES: Submit comments on or before
January 18, 2013.

ADDRESSES: Submit comments
identified by Information Collection
9000-0068, Economic Price Adjustment
by any of the following methods:

¢ Regulations.gov: http://
www.regulations.gov. Submit comments
via the Federal eRulemaking portal by
searching the OMB control number.
Select the link “Submit a Comment”
that corresponds with “Information
Collection 9000-0068, Economic Price
Adjustment”. Follow the instructions
provided at the “Submit a Comment”
screen. Please include your name,
company name (if any), and
“Information Collection 9000-0068,
Economic Price Adjustment” on your
attached document.

e Fax: 202-501-4067.

o Mail: General Services
Administration, Regulatory Secretariat
(MVCB), 1275 First Street NE.,
Washington, DC 20417. ATTN: Hada
Flowers/IC 9000-0068, Economic Price
Adjustment.

Instructions: Please submit comments
only and cite Information Collection
9000-0068, Economic Price Adjustment,
in all correspondence related to this
collection. All comments received will
be posted without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael O. Jackson, Procurement
Analyst, Office of Governmentwide
Acquisition Policy, GSA (202) 208—4949
or email michaelo.jackson@gsa.gov.
SUPPLEMENTARY INFORMATION:

A. Purpose

FAR 16.203, Fixed-price contracts
with economic price adjustment, and
associated clauses at 52.216-2, 52.216—
3, and 52.216—4 provide for upward and
downward revision of the stated
contract price upon occurrence of

specified contingencies. In order for the
contracting officer to be aware of price
changes, the firm must provide
pertinent information to the
Government. The information is used to
determine the proper amount of price
adjustments required under the
contract.

B. Annual Reporting Burden

The estimated annual reporting
burden is being adjusted upward since
published in the Federal Register at 74
FR 64085, on December 7, 2009. The
upward adjustment is based on a
revised number of respondents obtained
from the Federal Procurement Data
System—Next Generation (FPDS-NG)
data for fixed-price contracts with
economic price adjustments.

Respondents: 11,945.

Responses per Respondent: 1.

Annual Responses: 11,945.

Hours per Response: .25.

Total Burden Hours: 2,986.

Obtaining Copies of Proposals

Requesters may obtain a copy of the
information collection documents from
the General Services Administration,
Regulatory Secretariat (MVCB), 1275
First Street NE., Washington, DC 20417,
telephone (202) 501-4755. Please cite
OMB Control No. 9000-0068, Economic
Price Adjustment, in all
correspondence.

Dated: November 8, 2012.
William Clark,

Acting Director, Federal Acquisition Policy
Division, Office of Acquisition Policy, Office
of Governmentwide Policy.

[FR Doc. 2012-28031 Filed 11-16-12; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DoD-2012-0S-0138]

Privacy Act of 1974; System of
Records

AGENCY: Office of the Secretary of
Defense/Joint Staff, DoD.

ACTION: Notice to amend a System of
Records.

SUMMARY: The Office of the Secretary of
Defense is amending a system of records
notice in its existing inventory of record
systems subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended.
DATES: This proposed action will be
effective on December 20, 2012 unless
comments are received which result in
a contrary determination. Comments
will be accepted on or before December
19, 2012.


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:michaelo.jackson@gsa.gov

Federal Register/Vol. 77, No. 223 /Monday, November

19, 2012/ Notices 69443

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, 2nd Floor, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Ms.
Cindy Allard, Chief, OSD/JS Privacy
Office, Freedom of Information
Directorate, Washington Headquarters
Service, 1155 Defense Pentagon,
Washington, DC 20301-1155, or by
phone at (571) 372-0461.
SUPPLEMENTARY INFORMATION: The Office
of the Secretary of Defense systems of
records notices subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
have been published in the Federal
Register and are available from the
address in FOR FURTHER INFORMATION
CONTACT.

The Office of the Secretary of Defense
proposes to amend one system of
records notice in its inventory of record
systems subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended. The
proposed amendment is not within the
purview of subsection (r) of the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
which requires the submission of a new
or altered system report.

Dated: November 14, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

DHRA 06 DoD

SYSTEM NAME:

Defense Sexual Assault Incident
Database (June 20, 2012, 77 FR 37002).

CHANGES:
* * * * *

SYSTEM LOCATION:

Delete entry and replace with
“Primary location: Washington
Headquarters Services, Enterprise
Information Technology Support
Directorate, WHS-Supported
Organizations Division, 2521 South

Clark Street, Suite 640, Arlington, VA
22209-2328.

SECONDARY LOCATIONS:

The Department of the Army, Sexual
Assault Data Management System,
Army G-1, DAPE-HR-HF, Room 300
Army Pentagon, Washington, DC
20310-0300.

The Department of the Navy,
Consolidated Law Enforcement
Operations Center, Naval Criminal
Investigative Service, Russell Knox
Building, 27130 Telegraph Road,
Quantico, VA 22134-2253.

The Department of the Air Force,
Investigative Information Management
System, Headquarters United States Air
Force, Air Force Office of Special
Investigations, Russell Knox Building,
27130 Telegraph Road, Quantico, VA
22134-2253.

Decentralized locations include the
Services staff and field operating
agencies, major commands,
installations, and activities. Official
mailing addresses are published as an
appendix to each Services compilation

of systems of records notices.”
* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with “Sexual
Assault Prevention and Response Office,
ATTN: Defense Sexual Assault Incident
Database Program Manager, 4800 Mark
Center Drive, Suite 07G21, Alexandria,
VA 22350-8000.”

NOTIFICATION PROCEDURE:

Delete entry and replace with
“Individuals seeking to determine
whether information about themselves
is contained in this system of records
should address written inquiries to the
appropriate Service office listed below:

The Department of the Army, Human
Resources Policy Directorate (HRPD),
Sexual Harassment/Assault Response
and Prevention (SHARP), 2530 Crystal
Drive, 6th Floor, Arlington, VA 22202—
3938.

The Department of the Navy, ATTN:
Sexual Assault Prevention and
Response Program Manager, 716 Sicard
Street SE., Suite 1000, Washington Navy
Yard, DC 20374-5140.

Headquarters United States Air Force/
A1S, ATTN: Sexual Assault Prevention
and Response Program Manager, 1040
Air Force Pentagon, Washington, DC
20330-1040.

The National Guard Bureau, Sexual
Assault Prevention and Response Office,
ATTN: Sexual Assault Prevention and
Response Program Manager, 111 South
George Mason Drive, AH2 Arlington,
VA 22204-1373.

Requests must be signed and include
the name, identification number and

type of identification, and indicate
whether the individual is a victim or
alleged perpetrator.”

RECORD ACCESS PROCEDURES:

Delete entry and replace with
“Individuals seeking access to records
about themselves contained in this
system of records should address
written inquiries to the following as
appropriate:

The Department of the Army, HRPD,
Sexual Harassment/Assault Response
and Prevention (SHARP), 2530 Crystal
Drive, 6th Floor, Arlington, VA 22202—
3938.

The Department of the Navy, ATTN:
Sexual Assault Prevention and
Response Program Manager, 716 Sicard
Street SE., Suite 1000, Washington Navy
Yard, DC 20374-5140.

Headquarters United States Air Force/
A1S, ATTN: Sexual Assault Prevention
and Response Program Manager, 1040
Air Force Pentagon, Washington, DC
20330-1040.

The National Guard Bureau, Sexual
Assault Prevention and Response Office,
ATTN: Sexual Assault Prevention and
Response Program Manager, 111 South
George Mason Drive, AH2, Arlington,
VA 22204-1373.

Requests must be signed and include
the name, identification number and
type of identification, indicate whether
the individual is a victim or alleged
perpetrator, and the number of this
system of records notice.”

* * * * *
[FR Doc. 201228013 Filed 11-16-12; 8:45 am)]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

[Docket ID: DoD-2012-0S-0140]

Privacy Act of 1974; System of
Records

AGENCY: Defense Threat Reduction
Agency, DoD.

ACTION: Notice to amend two systems of
records.

SUMMARY: The Defense Threat Reduction
Agency is amending two systems of
records notices in its existing inventory
of record systems subject to the Privacy
Act of 1974 (5 U.S.C. 552a), as amended.

DATES: This proposed action will be
effective on December 20, 2012 unless
comments are received which result in
a contrary determination. Comments
will be accepted on or before December
19, 2012.
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ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, 2nd Floor, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Ms.
Juanita Gaines, Freedom of Information
and Privacy Office, Defense Threat
Reduction Agency, 8725 John J.
Kingman Road, Fort Belvoir, VA 22060-
6201 or by phone at (703) 767-1771.
SUPPLEMENTARY INFORMATION: The
Defense Threat Reduction Agency
systems of records notices subject to the
Privacy Act of 1974 (5 U.S.C. 552a), as
amended, have been published in the
Federal Register and are available from
the address in FOR FURTHER INFORMATION
CONTACT.

The proposed changes to the records
systems being amended are set forth
below. The proposed amendment is not
within the purview of subsection (r) of
the Privacy Act of 1974 (5 U.S.C. 552a),
as amended, which requires the
submission of a new or altered system
report.

Dated: November 14, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

HDTRA 013

SYSTEM NAME:

Assignment and Correspondence
Tracking System (December 14, 2010, 75
FR 77851).

CHANGES:

* * * * *

PURPOSE:

Delete entry and replace with “The
system is used to initiate, manage, and
track assignments coming from outside
DTRA as well as those generated within
DTRA at the Director, Deputy Director,
Chief of Staff, Staff offices, and

Directorate to Directorate levels.”
* * * * *

NOTIFICATION PROCEDURE:

Delete entry and replace with
“Individuals seeking to determine
whether information about themselves
is contained in this system of records
should submit a written request, to the
Chief, Freedom of Information and
Privacy Office, Defense Threat
Reduction Agency, 8725 John J.
Kingman Road, Fort Belvoir, VA 22060—
6201.

Individuals should furnish their full
name, current address, and telephone
number.”

RECORD ACCESS PROCEDURES:

Delete entry and replace with
“Individuals seeking to access records
about themselves contained in this
system of records should address
written inquiries to the Chief, Freedom
of Information and Privacy Office,
Defense Threat Reduction Agency, 8725
John J. Kingman Road, Fort Belvoir, VA
22060-6201.

Individuals should furnish their full
name, current address, and telephone
number.”

CONTESTING RECORD PROCEDURES:

Delete entry and replace with “The
DTRA rules for accessing records and
for contesting contents and appealing
initial agency determinations are
published in DTRA Instruction 5400.11,
DTRA Privacy Program; 32 CFR Part
318; or may be obtained from the Chief,
Freedom of Information and Privacy
Office, Defense Threat Reduction
Agency, 8725 John J. Kingman Road,
Fort Belvoir, VA 22060-6201.”

* * * * *

HDTRA 017

SYSTEM NAME:

Voluntary Leave Transfer Program
Records (April 2, 2010 75 FR 16758).

CHANGES:

* * * * *

SYSTEM LOCATION:

Delete entry and replace with
“Human Resources, Defense Threat
Reduction Agency, 8725 John J.
Kingman Road, Fort Belvoir, VA 22060—
6201.”

* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete “Human Capital Office”” and
replace with “Human Resources.”

NOTIFICATION PROCEDURE:

Delete entry and replace with
“Individuals seeking to determine
whether information about themselves
is contained in this system of records
should submit a written request, to the

Chief, Freedom of Information and
Privacy Office, Defense Threat
Reduction Agency, 8725 John J.
Kingman Road, Fort Belvoir, VA 22060-
6201.

Written requests should contain the
individual’s full name and Social
Security Number (SSN).”

RECORD ACCESS PROCEDURES:

Delete entry and replace with
“Individuals seeking to access records
about themselves contained in this
system of records should address
written inquiries to the Chief, Freedom
of Information and Privacy Office,
Defense Threat Reduction Agency, 8725
John J. Kingman Road, Fort Belvoir, VA
22060-6201.

Written requests should contain the
individual’s full name and Social
Security Number (SSN).”

CONTESTING RECORD PROCEDURES:

Delete entry and replace with “The
DTRA rules for accessing records and
for contesting contents and appealing
initial agency determinations are
published in DTRA Instruction 5400.11,
DTRA Privacy Program; 32 CFR Part
318; or may be obtained from the Chief,
Freedom of Information and Privacy
Office, Defense Threat Reduction
Agency, 8725 John J. Kingman Road,
Fort Belvoir, VA 22060-6201.”

* * * * *
[FR Doc. 201228020 Filed 11-16-12; 8:45 am)]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

[Docket ID DOD-2012-0S-0139]

Privacy Act of 1974; System of
Records

AGENCY: Defense Finance and
Accounting Service, DoD.

ACTION: Notice to amend a system of
records.

SUMMARY: The Defense Finance and
Accounting Service is amending a
system of records notice in its existing
inventory of record systems subject to
the Privacy Act of 1974 (5 U.S.C. 552a),
as amended.

DATES: This proposed action will be
effective on December 20, 2012 unless
comments are received which result in
a contrary determination. Comments
will be accepted on or before December
19, 2012.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:
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e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, 2nd Floor, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Gregory L. Outlaw, Defense Finance and
Accounting Service, Freedom of
Information/Privacy Act Program
Manager, Corporate Communications,
DFAS-HKC/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150 or at (317)
212-4591.

SUPPLEMENTARY INFORMATION: The
Defense Finance and Accounting
Service systems of records notices
subject to the Privacy Act of 1974 (5
U.S.C. 552a), as amended, have been
published in the Federal Register and
are available from the address in FOR
FURTHER INFORMATION CONTACT.

The proposed changes to the record
system being amended are set forth
below. The proposed amendment is not
within the purview of subsection (r) of
the Privacy Act of 1974, (5 U.S.C. 552a),
as amended, which requires the
submission of a new or altered system
report.

Dated: November 14, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

T7330

SYSTEM NAME:

DFAS Payroll Locator File System
(PLFS) (September 1, 2005, 70 FR
52078).

CHANGES:

Change System Identifier to read
“T7335.”

* * * * *

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with
“System Manager, Defense Finance and
Accounting Service-Cleveland,
Information Systems Program Specialist,
I&T, Payroll Service, Cleveland, OH
44199-2055.”

NOTIFICATION PROCEDURE:

Delete entry and replace with
“Individuals seeking to determine
whether information about themselves
is contained in this record system
should address written inquiries to the
Defense Finance and Accounting
Service, Freedom of Information/
Privacy Act Program Manager,
Corporate Communications, DFAS—
ZCF/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150.

Requests should contain individual’s
full name, SSN, current address, and
provide a reasonable description of
what they are seeking.”

RECORD ACCESS PROCEDURES:

Delete entry and replace with
“Individuals seeking access to
information about themselves contained
in this record system should address
written inquiries to Defense Finance
and Accounting Service, Freedom of
Information/Privacy Act Program
Manager, Corporate Communications,
DFAS-ZCF/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150.

Request should contain individual’s
full name, SSN, current address, and
telephone number.”

CONTESTING RECORD PROCEDURES:

Delete entry and replace with “The
Defense Finance and Accounting
Service (DFAS) rules for accessing
records, for contesting contents and
appealing initial agency determinations
are published in Defense Finance and
Accounting Service Regulation 5400.11—
R, 32 CFR 324; or may be obtained from
the Defense Finance and Accounting
Service, Freedom of Information/
Privacy Act Program Manager,
Corporate Communications, DFAS—
ZCF/IN, 8899 E. 56th Street,
Indianapolis, IN 46249-0150.

Request should contain individual’s
full name, SSN, current address, and
telephone number.”

* * * * *
[FR Doc. 2012-28014 Filed 11-16-12; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Army
[Docket ID USA-2012-0013]

Privacy Act of 1974; System of
Records

AGENCY: Department of the Army, DoD.

ACTION: Notice to alter a system of
records.

SUMMARY: The Department of the Army
proposes to alter a system of records in

its inventory of record systems subject
to the Privacy Act of 1974 (5 U.S.C.
552a), as amended.

DATES: This proposed action will be
effective on December 20, 2012 unless
comments are received which result in
a contrary determination. Comments
will be accepted on or before December
19, 2012.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Federal Docket Management
System Office, 4800 Mark Center Drive,
East Tower, 2nd Floor, Suite 02G09,
Alexandria, VA 22350-3100.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the Internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mr.
Leroy Jones, Jr., Department of the
Army, Privacy Office, U.S. Army
Records Management and
Declassification Agency, 7701 Telegraph
Road, Casey Building, Suite 144,
Alexandria, VA 22315-3827 or by
phone at 703—-428-6185.

SUPPLEMENTARY INFORMATION: The
Department of Army notices for systems
of records subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended, have
been published in the Federal Register
and are available from the address in
FOR FURTHER INFORMATION CONTACT. The
proposed system report, as required by
5 U.S.C. 552a(r) of the Privacy Act of
1974, as amended, was submitted on
October 11, 2012, to the House
Committee on Oversight and
Government Reform, the Senate
Committee on Governmental Affairs,
and the Office of Management and
Budget (OMB) pursuant to paragraph 4c
of Appendix I to OMB Circular No. A—
130, “Federal Agency Responsibilities
for Maintaining Records About
Individuals,” dated February 8, 1996
(February 20, 1996, 61 FR 6427).
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Dated: November 14, 2012.
Aaron Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

A0190-45 OPMG

SYSTEM NAME:

Military Police Reporting System
(MPRS) (july 7, 2008, 73 FR 38419).

CHANGES

* * * * *

SYSTEM NAME:

Delete entry and replace with
“Military Police Reporting Program
Records (MPRP).”

SYSTEM LOCATION:

Delete entry and replace with
“Decentralized to Army installations
which created the Military Police
Report. Official mailing addresses are
published as an appendix to the Army’s
compilation of systems of records
notices. The official copy of the military
police report and other law enforcement
related documents are maintained at the
U.S. Army Crime Records Center, 27130
Telegraph Road, Quantico, VA 22134-
2253. Automated records of the Military
Police Report are maintained in the
Centralized Operations Police Suite
(COPS); the Automated Criminal
Investigative and Intelligence data file
(ACI2) located at Office of the Provost
Marshal General, 2800 Army Pentagon,
Washington, DC 20310-2800.”

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete entry and replace with “Any
individual, civilian or military, involved
in, witnessing, or suspected of being
involved in, or reporting, possible
criminal activity affecting the interests,
property, and/or personnel of the U.S.
Army.”

CATEGORIES OF RECORDS IN THE SYSTEM:

Delete entry and replace with
“Criminal information or investigative
files involving the Army which may
consist of military police reports or
similar reports containing investigative
data, supporting or sworn statements,
affidavits, provisional passes; receipts
for prisoners or detained persons,
reports of action taken, and disposition
of cases. Specific data to include: Name,
Social Security Number (SSN), rank,
date and place of birth, chronology of
events; reports of investigation and
criminal intelligence reports containing
statements of witnesses, suspects,
subject and responding Police Officer;
summary and administrative data
pertaining to preparation and
distribution of the report; basis for

allegations; Serious or Sensitive
Incident Reports, modus operandi and
other investigative information from
Federal, State, and local investigative
and intelligence agencies and
departments. Indices contain codes for
the type of crime, location of
investigation, year and date of offense,
names and personal identifiers
consisting of driver license numbers,
Service component, organization, sex,
marital status, height, weight, eye color,
hair color, race, ethnicity, complexion,
nation of origin, home and work
telephone numbers, and citizenship of
persons who have been subjects of
electronic surveillance, suspects,
subjects and victims of crimes, report
number which allows access to records
noted above; agencies, firms, Army and
Defense Department organizations
which were the subjects or victims of
criminal investigations; and disposition
and suspense of offenders listed in
criminal investigative case files.
Witness identification data consisting
of name, SSN, rank, date and place of
birth, driver license numbers, Service
Component, organization, sex, marital
status, height, weight, eye color, hair
color, race, ethnicity, complexion,
nation of origin, home and work
telephone numbers, and citizenship.”

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Delete entry and replace with ““10
U.S.C. 3013, Secretary of the Army; 18
U.S.C. 921-922, Brady Handgun
Violence Prevention Act; 28 U.S.C. 534,
Uniform Federal Crime Reporting Act of
1988; 42 U.S.C. 5119 et seq., National
Child Protection Act of 1993; 42 U.S.C.
10607, Victims’ Rights and Restitution
Act of 1990; Section 105 of the
Immigration and Naturalization Act of
1952; DoD Directive 10310.1, Victim
and Witness Assistance; Army
Regulation 190-45, Military Police Law
Enforcement Reporting; Army
Regulation 195-2, Criminal
Investigative Activities; and E.O. 9397
(SSN), as amended.”

PURPOSE(S):

Delete entry and replace with
“Provides detailed criminal
investigative information to
Commanders and designated Army
officials to foster a positive
environment, promote and safeguard the
morale, physical well-being and general
welfare of Soldiers in their units.
Enables the maintenance of discipline,
law, and order through investigation of
complaints and incidents and possible
criminal prosecution, civil court action,
or regulatory order in accordance with
United States Law.

To conduct criminal investigations,
crime prevention, prevention of high
risk behavior and criminal intelligence
activities; to accomplish management
studies involving the analysis,
compilation of statistics, and quality
control, to ensure that completed
investigations are legally sufficient and
result in overall improvement in
techniques, training and
professionalism. Includes personnel
security, internal security, criminal, and
other law enforcement matters, all of
which are essential to the effective
operation of the Department of the
Army.

To provide brigade-level or higher
commanders with criminal history
reports, in accordance with Army
Policy, to identify Soldiers with
founded criminal offenses and open
investigations occurring during their
period of service.

To determine suitability for access or
continued access to classified
information; suitability for promotion,
employment, or assignment; suitability
for access to military installations or
industrial firms engaged in government
projects/contracts; suitability for awards
or similar benefits; use in current law
enforcement investigation or program of
any type including applicants; use in
judicial or adjudicative proceedings
including litigation or in accordance
with a court order; advising higher
authorities and Army commands of the
important developments impacting on
security, good order or discipline;
reporting of statistical data to Army
commands and higher authority.”

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

Delete entry and replace with “In
addition to those disclosures generally
permitted under 5 U.S.C. 552a(b) of the
Privacy Act of 1974, as amended, these
records contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

Information concerning criminal or
possible criminal activity is disclosed to
Federal, State, local and/or foreign law
enforcement agencies in accomplishing
and enforcing criminal laws; analyzing
modus operandi, detecting organized
criminal activity, or criminal justice
employment. Information may be
disclosed to foreign countries under the
provisions of international agreements
and arrangements including the Status
of Forces Agreements regulating the
stationing and status of DoD military
and civilian personnel, or Treaties.

To the Department of Veterans Affairs
to adjudicate veteran claims for
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disability benefits, post-traumatic stress
disorder, and other veteran
entitlements.

To Federal, state, and local agencies
to comply with the Victim and Witness
Assistance Program and the Victims’
Rights and Restitution Act of 1990,
when the agency is requesting
information on behalf of the individual.

To Federal, state, and local law
enforcement agencies for the purposes
of complying with mandatory
background checks, i.e., Brady Handgun
Violence Prevention Act (18 U.S.C. 922)
and the National Child Protection Act of
1993 (42 U.S.C. 5119 et seq.).

To Federal, state, and local child
protection services or family support
agencies for the purpose of providing
assistance to the individual or their
family members.

To victims and witnesses of a crime
for purposes of providing information
consistent with the requirements of the
Victim and Witness Assistance Program,
regarding the investigation and
disposition of an offense.

To the Immigration and
Naturalization Service, Department of
Justice, for use in alien admission and
naturalization inquiries conducted
under Section 105 of the Immigration
and Naturalization Act of 1952, as
amended.

The DoD Blanket Routine Uses set
forth at the beginning of the Army’s
compilation of systems of records
notices may also apply to this system.”
* * * * *

RETRIEVABILITY:

Delete entry and replace with “By
individual’s name, date of birth, SSN,
and case number.”

SAFEGUARDS:

Delete entry and Replace with
“Access to system with sensitive
information is controlled by DoD
Common Access Card authentication
with PKI encryption for authorized
users having a need to know.

Criminal Records Reports will be sent
via authorized government electronic
mail with PKI encryption only to the
brigade-level or higher commanders
with a need-to-know. Need to know
includes persons whose official duties
require access to information for
purposes relating to risk assessment and
management (e.g. The Soldier’s chain of
command, unit legal officers/NCO,
adjutants).

Paper Records stored in secure
container/file cabinet with access
restricted to those with a need to know
includes persons whose official duties
require access to information for
purposes relating to risk assessment and

management (e.g. The Soldier’s chain of
command, unit legal officers/NCO,
adjutants).”

RETENTION AND DISPOSAL.:

Delete entry and replace with
“Criminal investigations data/
information is sent to the Crime Records
Center where it is retained 40 years after
date of final report, all other data/
information in the electronic file is
destroyed after 5 years.

Soldier’s Criminal history reports sent
to commanders are deleted or destroyed
by shredding after the Soldier departs
the unit.”

SYSTEM MANAGER(S) AND ADDRESS:

Delete entry and replace with “Office
of the Provost Marshal General, 2800
Army Pentagon, Washington, DC
20310-2800.”

NOTIFICATION PROCEDURE:

Delete entry and replace with
“Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the
Commander, U.S. Army Crime Records
Center, 27130 Telegraph Road,
Quantico, VA 22134-2253.

Individual should provide the full
name, SSN, date and place of the
incident.

In addition, the requester must
provide a notarized statement or an
unsworn declaration made in
accordance with 28 U.S.C 1746, in the
following format:

IF EXECUTED OUTSIDE THE UNITED STATES:

‘T declare (or certify, verify, or state)
under penalty of perjury under the laws
of the United State of America that the
foregoing is true and correct. Executed
on (date). (Signature).’

IF EXECUTED WITHIN THE UNITED STATES, ITS
TERRITORIES, POSSESSIONS, OR
COMMONWEALTHS:

‘T declare (or certify, verify, or state)
under penalty of perjury that the
foregoing is true and correct. Executed
on (date). (Signature).”

RECORD ACCESS PROCEDURES:

Delete entry and replace with
“Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Commander, U.S. Army
Crime Records Center, 27130 Telegraph
Road, Quantico, VA 22134-2253.

Individual should provide the full
name, SSN, date and place of the
incident and signature.

In addition, the requester must
provide a notarized statement or an
unsworn declaration made in

accordance with 28 U.S.C 1746, in the
following format:

If Executed Outside the United States:

‘T declare (or certify, verify, or state)
under penalty of perjury under the laws
of the United State of America that the
foregoing is true and correct. Executed
on (date). (Signature).”

If executed within the United States,
its territories, possessions, or
commonwealths:

‘I declare (or certify, verify, or state)
under penalty of perjury that the
foregoing is true and correct. Executed
on (date). (Signature).”

* * * * *
[FR Doc. 2012-28012 Filed 11-16—12; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Army; Corps of
Engineers

Inland Waterways Users Board

AGENCY: Department of the Army, U.S.
Army Corps of Engineers, DoD.

ACTION: Notice of open meeting.

SUMMARY: In Accordance with 10(a)(2)
of the Federal Advisory Committee Act
(Pub. L. 92—-463), announcement is
made of the forthcoming meeting.

Name of Committee: Inland
Waterways Users Board (Board).

Date: December 19, 2012.

Location: The Julian Carroll
Convention Center at the Paducah
McCracken County Convention and
Expo Center, 414 Park Street, Paducah,
Kentucky 42001 at 270-408-1346 or
Info@paducahconventions.com, with
accommodations at the Fairfield Inn and
Suites Paducah, 3950 Coleman Crossing
Circle, Paducah, Kentucky 42001 at
270-442-1700.

Time: Registration will begin at 8:30
a.m. and the meeting is scheduled to
adjourn at approximately 1:00 p.m.

Agenda: The agenda will include the
status of funding for inland navigation
projects and studies and the status of
the Inland Waterways Trust Fund, the
funding status for Fiscal Year (FY) 2013,
status of the Olmsted Locks and Dam
Project, the Board’s annual report for
2012 and the project investment
recommendations, along with updates
of the Inland Marine Transportation
System (IMTS) Levels of Service and the
Impacts of Low Water on the Inland
Waterways System.

FOR FURTHER INFORMATION CONTACT: Mr.
Mark R. Pointon, Institute for Water
Resources, U.S. Army Corps of
Engineers, CEIWR-GM, 7701 Telegraph
Road, Casey Building, Alexandria,
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Virginia 22315-3868; Ph: 703—-428—
6438.

SUPPLEMENTARY INFORMATION: The
meeting is open to the public. Any
interested person may attend, appear
before, or file statements with the
committee at the time and in the
manner permitted by the committee.

Brenda S. Bowen,

Army Federal Register Liaison Officer.
[FR Doc. 2012—-27986 Filed 11-16-12; 8:45 am]
BILLING CODE 3720-58-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas

Pipeline Rate and Refund Report filings:

Filings Instituting Proceedings

Docket Numbers: CP13-9-000.

Applicants: Dominion Transmission,
Inc.

Description: Application to Abandon
Gas Transportation with NSTAR of
Dominion Transmission, Inc.

Filed Date: 10/25/12.

Accession Number: 20121025-5162.

Comments Due: 5 p.m. ET 11/16/12.

Docket Numbers: RP13-266—000.

Applicants: Big Sandy Pipeline, LLC.

Description: Big Sandy Pipeline, LLC,
et al. submit Petition for Temporary
Waiver of Capacity Release Regulations
and Related Tariff Provisions and
Request for Expedited Action and
Shortened Comment Period.

Filed Date: 11/8/12.

Accession Number: 20121108-5106.

Comments Due: 5 p.m. ET 11/14/12.

Docket Numbers: RP13-267-000.

Applicants: Granite State Gas
Transmission, Inc.

Description: NAESB Version 2.0
Compliance Filing to be effective 12/1/
2012.

Filed Date: 11/8/12.

Accession Number: 20121108-5113.

Comments Due: 5 p.m. ET 11/20/12.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

Filings in Existing Proceedings
Docket Numbers: RP05-164—019.

Applicants: Equitrans, L.P.

Description: Equitrans, L.P. submits
Annual Report on Fuel and Lost and
Unaccounted for gas volumes for the
period September 2011 through August
2012.

Filed Date: 11/1/12.

Accession Number: 20121101-5185.

Comments Due: 5 p.m. ET 11/13/12.

Docket Numbers: RP13-65-001.

Applicants: Destin Pipeline Company,
L.L.C.

Description: NAESB Version 2.0
Compliance Filing 1 to be effective 12/
1/2012.

Filed Date: 11/8/12.

Accession Number: 20121108-5121.

Comments Due: 5 p.m. ET 11/20/12.

Docket Numbers: RP13-9-001.

Applicants: Trunkline Gas Company,
LLC.

Description: Compliance with RP13—
9-000 Order to be effective 12/1/2012.

Filed Date: 11/8/12.

Accession Number: 20121108-5021.

Comments Due: 5 p.m. ET 11/20/12.

Any person desiring to protest in any
the above proceedings must file in
accordance with Rule 211 of the
Commission’s Regulations (18 CFR
385.211) on or before 5:00 p.m. Eastern
time on the specified comment date.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
and service can be found at: http://
www.ferc.gov/docs-filing/efiling/filing-
req.pdf. For other information, call (866)
208-3676 (toll free). For TTY, call (202)
502-8659.

Dated: November 09, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012-28007 Filed 11-16-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-2906—006;
ER10-2908-006; ER10-2911-006;
ER10-2909-006; ER10-2910-006;
ER10-2900-006; ER10-2899-006;
ER10-2898-011; ER11-4393-003.

Applicants: Morgan Stanley Capital
Group Inc., MS Solar Solutions Corp.,
Naniwa Energy LLC, Power Contract

Financing II, Inc., Power Contract
Financing II, L.L.C., South Eastern
Generating Corp., South Eastern Electric
Development Corp., Utility Contract
Financing II, LLC,TAQA Gen X LLC.

Description: Notice of Non-Material
Change in Status of Morgan Stanley
Capital Group Inc., et al.

Filed Date: 11/8/12.

Accession Number: 20121108-5103.

Comments Due: 5 p.m. ET 11/29/12.

Docket Numbers: ER13-342-000.

Applicants: CPV Shore, LLC.

Description: Application for Market-
Based Rate Authorization to be effective
1/10/2013.

Filed Date: 11/8/12.

Accession Number: 20121108-5114.

Comments Due: 5 p.m. ET 11/29/12.

Docket Numbers: ER13-343-000.

Applicants: CPV Maryland, LLC.

Description: Application for Market-
Based Rate Authorization to be effective
1/10/2013.

Filed Date: 11/8/12.

Accession Number: 20121108-5116.

Comments Due: 5 p.m. ET 11/29/12.

Docket Numbers: ER13—-344-000.

Applicants: Crestwood Energy, LP.

Description: Notice of Cancellation to
be effective 11/9/2012.

Filed Date: 11/8/12.

Accession Number: 20121108-5145.

Comments Due: 5 p.m. ET 11/29/12.

Docket Numbers: ER13—-345-000.

Applicants: West Oaks Energy NY/
NE., LP.

Description: Notice of Cancellation to
be effective 11/9/2012.

Filed Date: 11/8/12.

Accession Number: 20121108-5146.

Comments Due: 5 p.m. ET 11/29/12.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: November 9, 2012.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2012-28008 Filed 11-16-12; 8:45 am]
BILLING CODE 6717-01-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #2

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC13-34-000.

Applicants: Dynasty Power Inc.

Description: Application of Dynasty
Power Inc. under FPA Section 203
under EC13-34.

Filed Date: 11/9/12.

Accession Number: 20121109-5076.

Comments Due: 5 p.m. ET 11/30/12.

Docket Numbers: EC13-35-000.

Applicants: High Prairie Wind Farm
II, LLC, Old Trail Wind Farm, LLC,
Telocaset Wind Power Partners, LLC.

Description: Application for
Authorization for Disposition of
Jurisdictional Facilities and Request for
Expedited Action of High Prairie Wind
Farm II, LLC, et al.

Filed Date: 11/9/12.

Accession Number: 20121109-5138.

Comments Due: 5 p.m. ET 11/30/12.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-2179-015;
ER10-2181-015; ER10-2182-015.

Applicants: Calvert Cliffs Nuclear
Power Plant, LLC, Nine Mile Point
Nuclear Station, LLC, R.E. Ginna
Nuclear Power Plant, LLC.

Description: Notice of Non-Material
Change in Status of Calvert Cliffs
Nuclear Power Plant, LLC, et al.

Filed Date: 11/9/12.

Accession Number: 20121109-5091.

Comments Due: 5 p.m. ET 11/30/12.

Docket Numbers: ER12-2178-002;
ER10-2172-013; ER12-2311-002;
ER11-2016-008; ER10-2184-013;
ER10-2183-010; ER10-1048-010 ER10—
2176-014; ER10-2192-013; ER11-2056—
007; ER10-2178-013; ER10-2174-013;
ER11-2014-010; ER11-2013-010 ER10—
3308-012; ER10-1017-009; ER10-1020-
009; ER10-1145-009; ER10-1144-008;
ER10-1078-009; ER10-1079-009;
ER10-1080-009; ER11-2010-010;
ER10-1081-009; ER10-2180-013;
ER11-2011-009; ER12-2201-003;
ER12-2528-001; ER11-2009-009;
ER11-3989-008; ER10-1143-009;
ER11-2780-008; ER12-1829-002;
ER11-2007-008; ER12-1223-007;
ER11-2005-010.

Applicants: AV Solar Ranch 1, LLC,
Baltimore Gas and Electric Company,
Beebe Renewable Energy, LLC, Cassia
Gulch Wind Park, LLC, CER Generation
II, LLC, CER Generation, LLC,
Commonwealth Edison Company,

Constellation Energy Commodities
Group, Inc., Constellation Energy
Commodities Group Maine, LLC,
Constellation Mystic Power, LLC,
Constellation NewEnergy, Inc.,
Constellation Power Source Generation,
Inc., Cow Branch Wind Power, L.L.C.,
CR Clearing, LLC, Criterion Power
Partners, LLC, Exelon Energy Company,
Exelon Framingham LLC, Exelon New
Boston, LLC, Exelon Generation
Company, LLC, Exelon New England
Power Marketing, LP, Exelon West
Medway, LLC, Exelon Wind 4, LLG,
Exelon Wyman, LLC, Handsome Lake
Energy, LLC, Harvest Windfarm, LLC,
High Mesa Energy, LLC, Michigan Wind
1, LLC, Michigan Wind 2, LLC, PECO
Energy Company, Safe Harbor Water
Power Corporation, Shooting Star Wind
Project, LLC, Tuana Springs Energy,
LLC, Wildcat Wind, LLC, Wind Capital
Holdings, LLC, Harvest Windfarm II,
LLC.

Description: Notice of Non-Material
Change in Status of AV Solar Ranch 1,
LLC, et al.

Filed Date: 11/9/12.

Accession Number: 20121109-5092.

Comments Due: 5 p.m. ET 11/30/12.

Docket Numbers: ER13-346—-000.

Applicants: Upper Peninsula Power
Company.

Description: Upper Peninsula Power
Company submits Notice of
Cancellation of Multiple Rate
Schedules.

Filed Date: 11/9/12.

Accession Number: 20121109-5078.

Comments Due: 5 p.m. ET 11/30/12.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.
Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: November 9, 2012.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2012—28009 Filed 11-16-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP13—-12-000]

Gulf South Pipeline Company, LP;
Notice of Request Under Blanket
Authorization

Take notice that on November 1,
2012, Gulf South Pipeline Company, LP
(Gulf South), 9 Greenway Plaza, Suite
2800, Houston, TX 77046, filed in
Docket No. CP13-12-000, an
application pursuant to sections
157.205(b), 157.208(c), 157.210 and
157.216 of the Commission’s
Regulations under the Natural Gas Act
(NGA) as amended, to construct certain
facilities at its Rodrigue Compressor
Station and to abandon in place an idled
compressor unit at its Napoleonville
Compressor Station in Assumption
Parish, Louisiana, under Gulf South’s
blanket certificate issued in Docket No.
CP82-430-000, all as more fully set
forth in the application which is on file
with the Commission and open to
public inspection. Gulf South is
proposing these modifications in order
to provide transportation service to
Entergy Louisiana, LLC’s Ninemile
Power Plant in Assumption Parish,
Louisiana. The filing may also be
viewed on the web at http://
www.ferc.gov using the “eLibrary”’ link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. For
assistance, please contact FERC Online
Support at
FERCOnlineSupport@ferc.gov or toll
free at (866) 208—3676, or TTY, contact
(202) 502-8659.

Any questions concerning this
application may be directed to Michael
E. McMahon, Senior Vice President and
General Counsel, J. Kyle Stephens, Vice
President, Regulatory Affairs or M.L.
Gutierrez, Director, Regulatory Affairs,
Boardwalk Pipeline Partners, LP, 9
Greenway Plaza, Suite 2800, Houston,
TX 77046 at telephone (713) 479-8252,
fax (713) 479-1745 or email:
Mike.McMahon@bwpmlp.com,
Kyle.Stephens@bwpmlp.com or
Nell.Gutierrez@bwpmlp.com.

Any person or the Commission’s staff
may, within 60 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the regulations under the
NGA (18 CFR 157.205), a protest to the
request. If no protest is filed within the
time allowed therefore, the proposed
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activity shall be deemed to be
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the allowed time
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the NGA.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenters will be
placed on the Commission’s
environmental mailing list, will receive
copies of the environmental documents,
and will be notified of meetings
associated with the Commission’s
environmental review process.
Environmental commenters will not be
required to serve copies of filed
documents on all other parties.
However, the non-party commentary,
will not receive copies of all documents
filed by other parties or issued by the
Commission (except for the mailing of
environmental documents issued by the
Commission) and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFiling” link at http://
www.ferc.gov. Persons unable to file
electronically should submit an original
and 7 copies of the protest or
intervention to the Federal Energy
Regulatory Commission, 888 First Street
NE., Washington, DC 20426.

Dated: November 13, 2012.
Kimberly D. Bose,
Secretary.
[FR Doc. 2012—-28011 Filed 11-16-12; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of FERC Staff Attendance

Docket No.

Terra-Gen Dixie Valley, ER13-76-000
LLC.

Tucson Electric Power ER13-77-000
Company.

UNS Electric, Inc ............... ER13-78-000

Public Service Company of | ER13-79-000
New Mexico.

Arizona Public Service ER13-82-000
Company.

El Paso Electric Company | ER13-91-000

Black Hills Power, Inc., et ER13-96-000
al.

Black Hills Colorado Elec- ER13-97-000

tric Utility Company.
NV Energy, Inc
Cheyenne Light, Fuel and

Power Company.

ER13-105-000
ER13-120-000

Avista Corporation ............. ER13-93-000
Avista Corporation ...... ER13-94-000
Puget Sound Energy .. ER13-98-000
Puget Sound Energy ......... ER13-99-000
Bonneville Power Adminis- | NJ13—1-000

tration.

California Independent
System Operator Cor-
poration.

ER13-103-000

The Federal Energy Regulatory
Commission (Commission) hereby gives
notice that on November 16, 2012,
members of its staff will attend a
meeting conducted by representatives of
WestConnect, ColumbiaGrid, Northern
Tier Transmission Group, and the
California Independent System Operator
regarding the interregional coordination
requirements established by Order No.
1000. Information regarding this
meeting, including the meeting agenda,
may be found at www.nttg.biz.

The meeting is open to all
stakeholders and Commission staff’s
attendance is part of the Commission’s
ongoing outreach efforts. The meeting
may discuss matters at issue in the
above captioned dockets.

For further information, contact Saeed
Farrokhpay at
saeed.farrokhpay@ferc.gov.

Dated: November 13, 2012.

Kimberly D. Bose,

Secretary.

[FR Doc. 2012-28010 Filed 11-16-12; 8:45 am]
BILLING CODE 6717-01-P

Docket No.
PacifiCorp .....cocevvvverinenenne ER13-64-000
Deseret Generation & ER13-65-000
Transmission Coopera-
tive, Inc.
Northwestern Corporation ER13-67-000
(Montana).
Portland General Electric ER13-68-000
Company.
Idaho Power Company ...... ER13-127-000
Public Service Company of | ER13-75-000
Colorado.

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OAR-2007-1184; FRL-9753-1]

Proposed Information Collection
Request; Comment Request;
Emissions Certification and
Compliance Requirements for
Locomotives and Locomotive Engines
(Renewal)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.

SUMMARY: The Environmental Protection
Agency is planning to submit an
information collection request (ICR),
“Emissions Certification and
Compliance Requirements for
Locomotives and Locomotive Engines
(Renewal).” (EPA ICR No. 1800-07,
OMB Control No. 2060-0392) to the
Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
Before doing so, EPA is soliciting public
comments on specific aspects of the
proposed information collection as
described below. This is a proposed
extension of the ICR, which is currently
approved through February 28, 2013.
An Agency may not conduct or sponsor
and a person is not required to respond
to a collection of information unless it
displays a currently valid OMB control
number.

DATES: Comments must be submitted on
or before January 18, 2013.

ADDRESSES: Submit your comments,
referencing Docket ID No. EPA-HQ-
OAR-2007-1184 online using
www.regulations.gov (our preferred
method), by email to a-and-r-
Docket@epa.gov or by mail to: EPA
Docket Center, Environmental
Protection Agency, Mail Code 28221T,
1200 Pennsylvania Ave. NW.,
Washington, DC 20460.

EPA’s policy is that all comments
received will be included in the public
docket without change including any
personal information provided, unless
the comment includes profanity, threats,
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute.

FOR FURTHER INFORMATION CONTACT:
Nydia Yanira Reyes-Morales,
Environmental Protection Agency, 1200
Pennsylvania Avenue NW., Mail Code
6403]J, Washington, DC 20460;
telephone number: 202—-343-9264; fax
number: 202—343-2804; email address:
reyes-morales.nydia@epa.gov.
SUPPLEMENTARY INFORMATION:
Supporting documents which explain in
detail the information that the EPA will
be collecting are available in the public
docket for this ICR. The docket can be
viewed online at www.regulations.gov
or in person at the EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC. The telephone number for the
Docket Center is 202-566—1744. For
additional information about EPA’s
public docket, visit http://www.epa.gov/
dockets.
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Pursuant to section 3506(c)(2)(A) of
the PRA, EPA is soliciting comments
and information to enable it to: (i)
Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the Agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(iii) enhance the quality, utility, and
clarity of the information to be
collected; and (iv) minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses. EPA will consider the
comments received and amend the ICR
as appropriate. The final ICR package
will then be submitted to OMB for
review and approval. At that time, EPA
will issue another Federal Register
notice to announce the submission of
the ICR to OMB and the opportunity to
submit additional comments to OMB.
Abstract: Title II of the Clean Air Act,
(42 U.S.C. 7521 et seq.; CAA), charges
the Environmental Protection Agency
(EPA) with issuing certificates of
conformity for those engines that
comply with applicable emission
standards. Such a certificate must be
issued before engines may be legally
introduced into commerce. Under this
ICR, EPA collects information necessary
to (1) issue certificates of compliance
with emission statements, and (2) verify
compliance with various programs and
regulatory provisions pertaining to
locomotives, locomotive engines, and
locomotive remanufacturing kits
(collectively referred to here as
“engines” for simplicity). To apply for
a certificate of conformity,
manufacturers are required to submit
descriptions of their planned
production engines, including detailed
descriptions of emission control systems
and test data. This information is
organized by “engine family” groups
expected to have similar emission
characteristics. There are recordkeeping
requirements. Those manufacturers
electing to participate in the Averaging,
Banking and Trading (AB&T) Program
are also required to submit information
regarding the calculation, actual
generation and usage of credits in an
initial report, end-of-the-year report and
final report. These reports are used for
certification and enforcement purposes.

Manufacturers must maintain records
for eight years on the engine families
included in the AB&T Program.

The Act also mandates EPA to verify
that manufacturers have successfully
translated their certified prototypes into
mass produced engines, and that these
engines comply with emission
standards throughout their useful lives.
Under the Production Line Testing
Program (“PLT Program”),
manufacturers are required to test a
sample of engines as they leave the
assembly line. This self-audit program
allows manufacturers to monitor
compliance with statistical certainty
and minimize the cost of correcting
errors through early detection. A similar
audit program exists for the installation
of locomotive remanufacturing kits. In-
use testing allows manufacturers and
EPA to verify compliance with emission
standards throughout the locomotive’s
useful life. Through Selected
Enforcement Audits, (SEAs), EPA
verifies that test data submitted by
engine manufacturers is reliable and
testing is performed according to EPA
regulations.

The information requested is
collected by the Diesel Engine
Compliance Center (DECC), Compliance
Division (CD), Office of Transportation
and Air Quality, Office of Air and
Radiation, EPA. Besides DECC and CD,
this information could be used by the
Office of Enforcement and Compliance
Assurance and the Department of Justice
for enforcement purposes. Non-
confidential business information
submitted by respondents to this
information collection may be disclosed
over the Internet. That information is
used by trade associations,
environmental groups, and the public.
Under this ICR, most of the information
is collected in electronic format and
stored in CD’s databases.

Form Numbers: 5900-125 (ABT
template); 5900—135 (PLT/Installation
Audit template), 5900-90 (Annual
Production Report template)

Respondents/affected entities:
Respondents are manufacturers of
nonroad equipment and engines within
the following North American Industry
Classification System (NAICS) codes:
333618 (Other Engine Equipment
Manufacturing), 336510 (Railroad
Rolling Stock manufacturing), and
482111 (Line-haul Railroads).

Respondent’s obligation to respond:
Manufacturers must respond to this
collection if they wish to sell their
locomotives, locomotive engines and
locomotive remanufacturing kits in the
US, as prescribed by Section 206(a) of
the CAA (42 U.S.C. 7521) and 40 CFR
Part 1033. Certification reporting is

mandatory (Section 206(a) of CAA (42
U.S.C. 7521) and 40 CFR Part 1033,
Subpart C). PLT/Installation Audit
reporting is mandatory (Section
206(b)(1) of CAA and 40 CFR Part 1033,
Subpart D). Participation in ABT is
voluntary, but once a manufacturer has
elected to participate, it must submit the
required information (40 CFR Part 1033,
Subpart H). In-Use reporting is
mandatory (40 CFR Part 1033, Subpart
F).
Estimated number of respondents: 10
(total).

Frequency of response: Quarterly,
Annually, On Occasion, depending on
the program.

Total estimated burden: 21,129 hours
per year. Burden is defined at 5 CFR
1320.03(b)

Total estimated cost: Estimated total
annual costs: $2,349,724 (per year),
includes an estimated $1,365,299
annualized capital or maintenance and
operational costs.

Changes in Estimates: To date, there
are no changes in the number of hours
in the total estimated respondent
burden compared with that identified in
the ICR currently approved by OMB.
However, EPA is evaluating information
that may lead to a change in the
estimates. After EPA has evaluated this
information, estimates may rise due to
an increase in the number of
respondents.

Dated: November 8, 2012.

Byron J. Bunker,

Acting Director, Compliance Division, Office
of Transportation and Air Quality, Office of
Air and Radiation.

[FR Doc. 2012-28087 Filed 11-16-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OECA-2009-0494; FRL-9752-9]

Proposed Information Collection
Request; Comment Request; Tips and
Complaints Regarding Environmental
Violations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The Environmental Protection
Agency is planning to submit an
information collection request (ICR),
“Tips and Complaints Regarding
Environmental Violations” (EPA ICR
No. 2219.04, OMB Control No. 2020—
0032) to the Office of Management and
Budget (OMB) for review and approval
in accordance with the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
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Before doing so, EPA is soliciting public
comments on specific aspects of the
proposed information collection as
described below. This is a proposed
extension of the ICR, which is currently
approved through March 31, 2013. An
Agency may not conduct or sponsor and
a person is not required to respond to

a collection of information unless it
displays a currently valid OMB control
number.

DATES: Comments must be submitted on
or before January 18, 2013.

ADDRESSES: Submit your comments,
referencing Docket ID No. EPA-HQ—
OECA-20009-0494, online using www.
regulations.gov (our preferred method),
by email to docket.oeca@epa.gov, or by
mail to: EPA Docket Center,
Environmental Protection Agency, Mail
Code 28221T, 1200 Pennsylvania Ave.
NW., Washington, DC 20460.

EPA’s policy is that all comments
received will be included in the public
docket without change including any
personal information provided, unless
the comment includes profanity, threats,
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute.

FOR FURTHER INFORMATION CONTACT:
Michael Le Desma; Legal Counsel &
Resource Management Division; Office
of Criminal Enforcement, Forensics and
Training; Environmental Protection
Agency, Building 25, Box 25227, Denver
Federal Genter, Denver, CO 80025;
telephone number: (303) 462-9453; fax
number: (303) 462—9075; email address:
ledesma.michael@epa.gov.
SUPPLEMENTARY INFORMATION:
Supporting documents which explain in
detail the information that the EPA will
be collecting are available in the public
docket for this ICR. The docket can be
viewed online at www.regulations.gov
or in person at the EPA Docket Center,
EPA West, Room 3334, 1301
Constitution Ave. NW., Washington,
DC. The telephone number for the
Docket Center is 202-566—1744. For
additional information about EPA’s
public docket, visit http://www.epa.gov/
dockets.

Pursuant to section 3506(c)(2)(A) of
the Paperwork Reduction Act, EPA is
soliciting comments and information to
enable it to: (i) Evaluate whether the
proposed collection of information is
necessary for the proper performance of
the functions of the Agency, including
whether the information will have
practical utility; (ii) evaluate the
accuracy of the Agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;

(iii) enhance the quality, utility, and
clarity of the information to be
collected; and (iv) minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses. EPA will consider the
comments received and amend the ICR
as appropriate. The final ICR package
will then be submitted to OMB for
review and approval. At that time, EPA
will issue another Federal Register
notice to announce the submission of
the ICR to OMB and the opportunity to
submit additional comments to OMB.

Abstract: The EPA tips and
complaints web form is intended to
provide an easy and convenient means
by which members of the public can
supply information to EPA regarding
suspected violations of environmental
law. The decision to provide a tip or
complaint is entirely voluntary and use
of the webform when supplying a tip or
complaint is also entirely voluntary.
Tippers need not supply contact
information or other personal
identifiers. Those who do supply such
information, however, should know that
this information may be shared by EPA
with appropriate administrative, law
enforcement, and judicial entities
engaged in investigating or adjudicating
the tip or complaint.

Form Numbers: None.

Respondents/affected entities:
Respondents are expected to be
members of the general public as well
as employees of any company subject to
federal environmental regulation. There
is no specific industry or group of
industries about which EPA expects tips
or complaints.

Respondent’s obligation to respond:
voluntary.

Estimated number of respondents:
630 per month (total).

Frequency of response: generally, a
one-time response.

Total estimated burden: 3,780 hours
(per year). Burden is defined at 5 CFR
1320.03(b).

Total estimated cost: $75,146 (per
year), includes $0 annualized capital or
operation & maintenance costs.

Changes in estimates: There is
expected to be an increase in the total
estimated respondent burden compared
with the ICR currently approved by
OMB. This increase would reflect an
increase in the number of tips and
complaints being filed, not an increase
in the time or burden associated with
filing each tip or complaint. Growing
awareness of the ease with which tips

and complaints can be filed using the
tips and complaints webform is
expected to result in, perhaps, a 20%
increase in usage.

Dated: November 6, 2012.
Cynthia J. Giles,

Assistant Administrator, Office of
Enforcement and Compliance Assurance.

[FR Doc. 2012-28095 Filed 11-16-12; 8:45 am]
BILLING CODE 6560-50-P

EXPORT-IMPORT BANK OF THE
UNITED STATES

[Public Notice: 2012-0542]
Application for Final Commitment for a

Long-Term Loan or Financial
Guarantee in Excess of $100 Million

AGENCY: Export-Import Bank of the
United States.

ACTION: Notice.

SUMMARY: This Notice is to inform the
public, in accordance with Section
3(c)(10) of the Charter of the Export-
Import Bank of the United States (“Ex-
Im Bank”), that Ex-Im Bank has received
an application for final commitment for
a long-term loan or financial guarantee
in excess of $100 million (as calculated
in accordance with Section 3(c)(10) of
the Charter). Comments received within
the comment period specified below
will be presented to the Ex-Im Bank
Board of Directors prior to final action
on this Transaction.

Reference: AP087436XX &
AP087436XA

Purpose and Use:

Brief description of the purpose of the
transaction:

To support the export of commercial
aircraft to the United Arab Emirates.

Brief non-proprietary description of
the anticipated use of the items being
exported:

To be used for long-haul passenger air
service between the United Arab
Emirates and destinations throughout
the world.

To the extent that Ex-Im Bank is
reasonably aware, the item(s) being
exported may be used to produce
exports or provide services in
competition with the exportation of
goods or provision of services by a
United States industry.

Parties:

Principal Supplier: The Boeing
Company.

Obligor: Emirates Airline.

Guarantor(s): N/A.

Description of Items Being Exported:

Boeing 777 aircratft.

Information on Decision: Information
on the final decision for this transaction
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will be available in the “Summary
Minutes of Meetings of Board of
Directors” on http://www.exim.gov/
articles.cfm/board % 20minute
Confidential Information: Please note
that this notice does not include
confidential or proprietary business
information; information which, if
disclosed, would violate the Trade
Secrets Act; or information which
would jeopardize jobs in the United
States by supplying information that
competitors could use to compete with
companies in the United States.
DATES: Comments must be received on
or before December 14, 2012 to be
assured of consideration before final
consideration of the transaction by the
Board of Directors of Ex-Im Bank.
ADDRESSES: Comments may be
submitted through Regulations.gov at
www.regulations.gov. To submit a
comment, enter EIB—2012-0040 under
the heading “Enter Keyword or ID”” and
select Search. Follow the instructions
provided at the Submit a Comment
screen. Please include your name,
company name (if any) and EIB-2012—
0040 on any attached document.

Kathryn Hoff-Patrinos,

Deputy General Counsel.

[FR Doc. 2012-28024 Filed 11-16-12; 8:45 am]
BILLING CODE 6690-01-P

EXPORT-IMPORT BANK OF THE
UNITED STATES

Economic Impact Policy

This notice is to inform the public
that the Export-Import Bank of the
United States has received an
application for a $20.4 million long-
term guarantee to support the export of
approximately $18.4 million worth of
mining trucks to the Ukraine. The
repayment term of the guarantee is 7
years. The U.S. exports will enable the
Ukrainian mining company to establish
a maximum production capacity of 10
million metric tons of iron ore
concentrate per year. Available
information indicates that the Ukrainian
iron ore concentrate will be consumed
in China, India, and other Asian
markets. Interested parties may submit
comments on this transaction by email
to economic.impact@exim.gov or by
mail to 811 Vermont Avenue NW.,
Room 947, Washington, DC 20571,
within 14 days of the date this notice
appears in the Federal Register.

Angela Mariana Freyre,

Senior Vice President and General Counsel.
[FR Doc. 2012—-28022 Filed 11-16-12; 8:45 am]
BILLING CODE 6690-01-P

FEDERAL COMMUNICATIONS
COMMISSION

[CC Docket No. 92-237; DA 12-1807]

Next Meeting of the North American
Numbering Council

AGENCY: Federal Communications
Commission.

ACTION: Notice.

SUMMARY: In this document, the
Commission released a public notice
announcing the meeting and agenda of
the North American Numbering Council
(NANC). The intended effect of this
action is to make the public aware of the
NANC’s next meeting and agenda.
DATES: Thursday, December 13, 2012,
10:00 a.m.

ADDRESSES: Requests to make an oral
statement or provide written comments
to the NANC should be sent to Deborah
Blue, Competition Policy Division,
Wireline Competition Bureau, Federal
Communications Commission, Portals
11, 445 12th Street SW., Room 5-C162,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Deborah Blue, Special Assistant to the
Designated Federal Officer (DFO) at
(202) 418-1466 or Deborah.Blue@fcc.
gov. The fax number is: (202) 418-1413.
The TTY number is: (202) 418-0484.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
document in CC Docket No. 92-237, DA
12-1807 released November 9, 2012.
The complete text in this document is
available for public inspection and
copying during normal business hours
in the FCC Reference Information
Center, Portals II, 445 12th Street SW.,
Room CY-A257, Washington, DC 20554.
The document my also be purchased
from the Commission’s duplicating
contractor, Best Copy and Printing, Inc.,
445 12th Street SW., Room CY-B402,
Washington, DC 20554, telephone (800)
378-3160 or (202) 863—2893, facsimile
(202) 863—2898, or via the Internet at
http://www.bcpiweb.com. It is available
on the Commission’s Web site at http://
www.fcc.gov.

The North American Numbering
Council (NANC) has scheduled a
meeting to be held Thursday, December
13, 2012, from 10:00 a.m. until 2:00 p.m.
The meeting will be held at the Federal
Communications Commission, Portals
11, 445 12th Street SW., Room TW-C305,
Washington, DC. This meeting is open
to members of the general public. The
FCC will attempt to accommodate as
many participants as possible. The
public may submit written statements to
the NANC, which must be received two
business days before the meeting. In

addition, oral statements at the meeting

by parties or entities not represented on

the NANC will be permitted to the
extent time permits. Such statements
will be limited to five minutes in length
by any one party or entity, and requests
to make an oral statement must be
received two business days before the
meeting.

People with Disabilities: To request
materials in accessible formats for
people with disabilities (braille, large
print, electronic files, audio format),
send an email to fcc504@fcc.gov or call
the Consumer and Governmental Affairs
Bureau at 202—418-0530 (voice), 202—
418-0432 (tty). Reasonable
accommodations for people with
disabilities are available upon request.
Include a description of the
accommodation you will need,
including as much detail as you can.
Also include a way we can contact you
if we need more information. Please
allow at least five days advance notice;
last minute requests will be accepted,
but may be impossible to fill.

Proposed Agenda: Thursday,
December 13, 2012, 10:00 a.m.*

1. Announcements and Recent News

2. Approval of Transcript

—Meeting of Septeml?er 20, 2012
3. Report of the North American

Numbering Plan Administrator
(NANPA)

4. Report of the National Thousands
Block Pooling Administrator (PA)

5. Report of the Numbering Oversight
Working Group (NOWG)

6. Report of the North American
Numbering Plan Billing and
Collection (NANP B&C) Agent

7. Report of the Billing and Collection
Working Group (B&C WG)

8. Report of the North American
Portability Management LLC
(NAPM LLC)

9. Report of the LNPA Selection
Working Group (SWG)

10. Report of the Local Number
Portability Administration (LNPA)
Working Group

11. Status of the Industry Numbering
Committee (INC) activities

12. Report of the Future of Numbering
Working Group (FoN WG)

13. Summary of Action Items

14. Public Comments and Participation
(5 minutes per speaker)

15. Other Business

Adjourn no later than 2:00 p.m.

* The Agenda may be modified at the
discretion of the NANC Chairman
with the approval of the DFO.

Federal Communications Commission.

Marilyn Jones,

Attorney, Wireline Competition Bureau.

[FR Doc. 2012-28092 Filed 11-16-12; 8:45 am)]

BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

[DA 12-1721]

Emergency Access Advisory
Committee; Announcement of Date of
Next Meeting

AGENCY: Federal Communications
Commission.

ACTION: Notice.

SUMMARY: This document announces the
date of the Emergency Access Advisory
Committee’s (Committee or EAAC) next
meeting. At the November meeting, the
agenda will include discussion of draft
reports from the EAAC subcommittees
and other activities needed to ensure
access to 911 by individuals with
disabilities.

DATES: The Committee’s next meeting
will take place on Friday, November 9,
2012, 10:30 a.m. to 3:30 p.m. (EST), at
the headquarters of the Federal
Communications Commission (FCC).
ADDRESSES: Federal Communications
Commission, 445 12th Street SW.,
Washington, DC 20554, in the
Commission Meeting Room.

FOR FURTHER INFORMATION CONTACT:
Cheryl King, Consumer and
Governmental Affairs Bureau, (202)
418-2284 (voice) or (202) 418—0416
(TTY), email: Cheryl.King@fcc.gov and/
or Patrick Donovan, Public Safety and
Homeland Security Bureau, (202) 418—
2413, email: Patrick.Donovan@fcc.gov.
SUPPLEMENTARY INFORMATION: On
December 7, 2010, in document DA 10—
2318, Chairman Julius Genachowski
announced the establishment and
appointment of members and Co-
Chairpersons of the EAAC, an advisory
committee required by the Twenty-First
Century Communications and Video
Accessibility Act (CVAA), Public Law
11-260, for the purpose of achieving
equal access to emergency services by
individuals with disabilities as part of
our nation’s migration to a national
Internet protocol-enabled emergency
network, also known as the next
generation 9—1-1 system (NG9-1-1).
The purpose of the EAAC is to
determine the most effective and
efficient technologies and methods by
which to enable access to Next
Generation 911 (NG 9-1-1) emergency
services by individuals with disabilities,
and to make recommendations to the
Commission on how to achieve those
effective and efficient technologies and
methods. During the spring of 2011, the
EAAC conducted a nationwide survey
of individuals with disabilities and
released a report on that survey on June
21, 2011. Following release of the

survey report, the EAAC developed
recommendations, which it submitted to
the Commission on December 7, 2011,
as required by the CVAA. At the
November 2012 EAAC meeting, the
agenda will include discussion of draft
reports from the EAAC subcommittees
and other activities needed to ensure
access to 911 by individuals with
disabilities.

The meeting site is fully accessible to
people using wheelchairs or other
mobility aids. Sign language
interpreters, open captioning, and
assistive listening devices will be
provided on site. Other reasonable
accommodations for people with
disabilities are available upon request.
In your request, include a description of
the accommodation you will need and
a way we can contact you if we need
more information. Last minute requests
will be accepted, but may be impossible
to fill. Send an email to: fec504@fcc.gov
or call the Consumer and Governmental
Affairs Bureau at (202) 418—0530
(voice), (202) 418-0432 (TTY).

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to fcc504@
fcc.gov or call the Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418-0432
(TTY).

Federal Communications Commission.
Karen Peltz Strauss,

Deputy Chief, Consumer and Governmental
Affairs Bureau.

[FR Doc. 2012-28093 Filed 11-16-12; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL RESERVE SYSTEM

Change in Bank Control Notices;
Acquisitions of Shares of a Bank or
Bank Holding Company

The notificants listed below have
applied under the Change in Bank
Control Act (12 U.S.C. 1817(j)) and
§225.41 of the Board’s Regulation Y (12
CFR 225.41) to acquire shares of a bank
or bank holding company. The factors
that are considered in acting on the
notices are set forth in paragraph 7 of
the Act (12 U.S.C. 1817(j)(7)).

The notices are available for
immediate inspection at the Federal
Reserve Bank indicated. The notices
also will be available for inspection at
the offices of the Board of Governors.
Interested persons may express their
views in writing to the Reserve Bank
indicated for that notice or to the offices
of the Board of Governors. Comments
must be received not later than
December 4, 2012.

A. Federal Reserve Bank of Richmond
(Adam M. Drimer, Assistant Vice
President) 701 East Byrd Street,
Richmond, Virginia 23261-4528:

1. Thomas F. Dungan, III, Teri
Dungan, and Thomas F. Dungan, Jr., all
of Fairfax, Virginia; together with
Andover Investments, LLC, Vienna,
Virginia, as a group acting in concert, to
acquire voting shares of Virginia
Heritage Bank, Vienna, Virginia.

2. Edgar L. Woods, Bluffton, South
Carolina, individually and as part of a
group acting in concert with Edgar
Woods, Woods Holdings Inc., RPM
Palmetto Grain Brokerage LLC Profit
Sharing Plan DTD 12/01/01 FBO Edgar
L. Woods, Milton Woods Jr. and Susan
H Woods, both of Ridgeland, South
Carolina, and J. Eric Woods, Bluffton,
South Carolina, as a group acting in
concert; to individually acquire voting
shares of Atlantic Bancshares, Inc., and
thereby indirectly acquire voting shares
of Atlantic Community Bank, both in
Bluffton, South Carolina.

B. Federal Reserve Bank of Chicago
(Colette A. Fried, Assistant Vice
President) 230 South LaSalle Street,
Chicago, Illinois 60690—1414:

1. Roger D. Underwood, individually
and acting in concert with Michael L.
Underwood, both of Guthrie Center,
Iowa; to acquire voting shares of Guthrie
County Bancshares, Inc., Guthrie Center,
Iowa and thereby indirectly acquire
voting shares of Guthrie County State
Bank, Panora, Iowa.

Board of Governors of the Federal Reserve
System, November 14, 2012.

Michael J. Lewandowski,

Assistant Secretary of the Board.

[FR Doc. 2012-28073 Filed 11-16-12; 8:45 am]
BILLING CODE 6210-01-P

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
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indicated. The applications will also be
available for inspection at the offices of
the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in
the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act
(12 U.S.C. 1843). Unless otherwise
noted, nonbanking activities will be
conducted throughout the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than December 14,
2012.

A. Federal Reserve Bank of Boston
(Richard Walker, Community Affairs
Officer) 600 Atlantic Avenue, Boston,
Massachusetts 02210-2204:

1. New Hampshire Mutual Bancorp,
Manchester, New Hampshire; to become
a bank holding company by acquiring
100 percent of the voting shares of
Meredith Village Savings Bank,
Meredith, New Hampshire.

2. New Hampshire Mutual Bancorp,
Manchester, New Hampshire, to become
a bank holding company by acquiring
and merging with Merrimack Bancorp,
MHGC, and thereby indirectly acquiring
voting shares of Merrimack County
Savings Bank, both in Concord, New
Hampshire.

Board of Governors of the Federal Reserve
System, November 14, 2012.

Michael J. Lewandowski,

Assistant Secretary of the Board.

[FR Doc. 201228072 Filed 11-16-12; 8:45 am]
BILLING CODE 6210-01-P

FINANCIAL STABILITY OVERSIGHT
COUNCIL

Proposed Recommendations
Regarding Money Market Mutual Fund
Reform

AGENCY: Financial Stability Oversight
Council.
ACTION: Proposed recommendation.

SUMMARY: Section 120 of the Dodd-
Frank Wall Street Reform and Consumer
Protection Act authorizes the Financial
Stability Oversight Council (Council) to
issue recommendations to a primary
financial regulatory agency to apply
new or heightened standards and
safeguards for a financial activity or
practice conducted by bank holding
companies or nonbank financial
companies under the agency’s
jurisdiction. The Council is seeking

public comment on proposed
recommendations that the Council may
make to the Securities and Exchange
Commission to implement structural
reforms for money market mutual funds
(MMFs). Proposed Recommendations
Regarding Money Market Mutual Fund
Reform provides an overview of MMFs,
an outline of the history of reform
efforts and the role of the Council, the
Council’s proposed determination that
MMFs’ activities and practices create or
increase certain risks, three proposed
alternatives for reform, and an
assessment of the impact of the
Council’s proposed recommendations
on long-term economic growth. In
addition, the Council is requesting
public comment on alternative
structural reforms for MMFs.

DATES: Comment due date: January 18,
2013.

ADDRESSES: Interested persons are
invited to submit comments on all
aspects of Proposed Recommendations
Regarding Money Market Mutual Fund
Reform according to the instructions
below. All submissions must refer to
docket number FSOG-2012-0003.

Electronic Submission of Comments.
Interested persons may submit
comments electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt, and enables the Council to make
them available to the public. Comments
submitted electronically through http://
www.regulations.gov can be viewed by
other commenters and interested
members of the public. Commenters
should follow the instructions provided
on that site to submit comments
electronically.

Mail: Comments may be mailed to
Financial Stability Oversight Council,
Attn: Amias Gerety, 1500 Pennsylvania
Avenue NW., Washington, DC 20220.

Public Inspection of Comments.
Properly submitted comments will be
available for inspection and
downloading at http://
www.regulations.gov.

Additional Instructions. In general,
comments received, including
attachments and other supporting
materials, are part of the public record
and are immediately available to the
public. Do not include any information
in your comment or supporting
materials that you consider confidential
or inappropriate for public disclosure.
FOR FURTHER INFORMATION CONTACT:
Amias Gerety, Deputy Assistant
Secretary for the Financial Stability
Oversight Council, Department of the

Treasury, at (202) 622—8716; Sharon
Haeger, Office of the General Counsel,
Department of the Treasury, at (202)
622—4353; or Eric Froman, Office of the
General Counsel, Department of the
Treasury, at (202) 622—1942.
SUPPLEMENTARY INFORMATION:

Table of Contents

I. Executive Summary

II. Overview of Money Market Mutual Funds

I1I. History of Reform Efforts and Role of the
Financial Stability Oversight Council

IV. Proposed Determination That MMF's
Could Create or Increase the Risk of
Significant Liquidity and Credit
Problems Spreading Among Financial
Companies and Markets

V. Proposed Recommendations

VI. Consideration of the Economic Impact of
Proposed Reform Recommendations on
Long-Term Economic Growth

I. Executive Summary

Reforms to address the structural
vulnerabilities of money market mutual
funds (MMFs or funds) are essential to
safeguard financial stability. MMF's are
mutual funds that offer individuals,
businesses, and governments a
convenient and cost-effective means of
pooled investing in money market
instruments. MMF's are a significant
source of short-term funding for
businesses, financial institutions, and
governments. However, the 2007-2008
financial crisis demonstrated that MMF's
are susceptible to runs that can have
destabilizing implications for financial
markets and the economy. In the days
after Lehman Brothers Holdings, Inc.
failed and the Reserve Primary Fund, a
$62 billion prime MMF, “‘broke the
buck,” investors redeemed more than
$300 billion from prime MMF's and
commercial paper markets shut down
for even the highest-quality issuers. The
Treasury Department’s guarantee of
more than $3 trillion of MMF shares and
a series of liquidity programs
introduced by the Federal Reserve were
needed to help stop the run on MMFs
during the financial crisis and
ultimately helped MMFs to continue to
function as intermediaries in the
financial markets.

The Securities and Exchange
Commission (SEC) took important steps
in 2010 by adopting regulations to
improve the resiliency of MMFs (the
2010 reforms”’). But the 2010 reforms
did not address the structural
vulnerabilities of MMFs that leave them
susceptible to destabilizing runs. These
vulnerabilities arise from MMFs’
maintenance of a stable value per share
and other factors as discussed below.
MMFs’ activities and practices give rise
to a structural vulnerability to runs by
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creating a “first-mover advantage” that
provides an incentive for investors to
redeem their shares at the first
indication of any perceived threat to an
MMEF’s value or liquidity. Because
MMFs lack any explicit capacity to
absorb losses in their portfolio holdings
without depressing the market-based
value of their shares, even a small threat
to an MMF can start a run. In effect, first
movers have a free option to put their
investment back to the fund by
redeeming shares at the customary
stable share price of $1.00, rather than
at a price that reflects the reduced
market value of the securities held by
the MMF.

The broader financial regulatory
community has focused substantial
attention on MMFs and the risks they
pose. Both the President’s Working
Group on Financial Markets (PWG) and
the Financial Stability Oversight
Council (Council) called for additional
reforms to address the structural
vulnerabilities in MMFs, through the
PWG’s 2010 report on Money Market
Fund Reform Options and unanimous
recommendations in the Council’s 2011
and 2012 annual reports, respectively.

In October 2010, the SEC issued a
formal request for public comment on
the reforms initially described in the
PWG report, and in May 2011 the SEC
hosted a roundtable on MMFs and
systemic risk in which several Council
members and their representatives
participated. However, in August 2012,
SEC Chairman Schapiro announced that
the SEC would not proceed with a vote
to publish a notice of proposed
rulemaking to solicit public comment
on potential structural reforms of
MMFs.

Under Section 120 of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (the Dodd-Frank Act),? if
the Council determines that the
conduct, scope, nature, size, scale,
concentration, or interconnectedness of
a financial activity or practice
conducted by bank holding companies
or nonbank financial companies could
create or increase the risk of significant
liquidity, credit, or other problems
spreading among bank holding
companies and nonbank financial
companies, the financial markets of the
United States, or low-income, minority,
or under-served communities, the
Council may provide for more stringent
regulation of such financial activity or
practice by issuing recommendations to
a primary financial regulatory agency to
apply new or heightened standards or
safeguards. The recommended
standards and safeguards are required

1Public Law 111-203, 124 Stat. 1376 (2010).

by Section 120 to take costs to long-term
economic growth into account, and may
include prescribing the conduct of the
activity or practice in specific ways,
such as applying particular capital or
risk-management requirements.

The Council is proposing to use this
authority to recommend that the SEC
proceed with much-needed structural
reforms of MMFs. There will be a 60-
day public comment period on the
proposed recommendations. The
Council will then consider the
comments and may issue a final
recommendation to the SEC, which,
pursuant to the Dodd-Frank Act, would
be required to impose the recommended
standards, or similar standards that the
Council deems acceptable, or explain in
writing to the Council within 90 days
why it has determined not to follow the
recommendation.

Pursuant to Section 120, the Council
proposes to determine that MMFs’
activities and practices could create or
increase the risk of significant liquidity,
credit, and other problems spreading
among bank holding companies,
nonbank financial companies, and U.S.
financial markets. This is due to the
conduct and nature of the activities and
practices of MMFs that leave them
susceptible to destabilizing runs; the
size, scale, and concentration of MMFs
and the important role they play in the
financial markets; and the
interconnectedness between MMFs, the
financial system and the broader
economy that can act as a channel for
the transmission of risk and contagion
and curtail the availability of liquidity
and short-term credit.

Based on this proposed
determination, the Council seeks
comment on the proposed
recommendations for structural reforms
of MMFs that reduce the risk of runs
and significant problems spreading
through the financial system stemming
from the practices and activities
described above. The Council is
proposing three alternatives for
consideration:

e Alternative One: Floating Net Asset
Value. Require MMF's to have a floating
net asset value (NAV) per share by
removing the special exemption that
currently allows MMFs to utilize
amortized cost accounting and/or penny
rounding to maintain a stable NAV. The
value of MMFs’ shares would not be
fixed at $1.00 and would reflect the
actual market value of the underlying
portfolio holdings, consistent with the
requirements that apply to all other
mutual funds.

o Alternative Two: Stable NAV with
NAV Buffer and “Minimum Balance at
Risk.” Require MMFs to have an NAV

buffer with a tailored amount of assets
of up to 1 percent to absorb day-to-day
fluctuations in the value of the funds’
portfolio securities and allow the funds
to maintain a stable NAV. The NAV
buffer would have an appropriate
transition period and could be raised
through various methods. The NAV
buffer would be paired with a
requirement that 3 percent of a
shareholder’s highest account value in
excess of $100,000 during the previous
30 days—a minimum balance at risk
(MBR)—Dbe made available for
redemption on a delayed basis. Most
redemptions would be unaffected by
this requirement, but redemptions of an
investor’s MBR itself would be delayed
for 30 days. In the event that an MMF
suffers losses that exceed its NAV
buffer, the losses would be borne first by
the MBRs of shareholders who have
recently redeemed, creating a
disincentive to redeem and providing
protection for shareholders who remain
in the fund. These requirements would
not apply to Treasury MMFs, and the
MBR requirement would not apply to
investors with account balances below
$100,000.

o Alternative Three: Stable NAV with
NAYV Buffer and Other Measures.
Require MMFs to have a risk-based NAV
buffer of 3 percent to provide explicit
loss-absorption capacity that could be
combined with other measures to
enhance the effectiveness of the buffer
and potentially increase the resiliency
of MMFs. Other measures could include
more stringent investment
diversification requirements, increased
minimum liquidity levels, and more
robust disclosure requirements. The
NAYV buffer would have an appropriate
transition period and could be raised
through various methods. To the extent
that it can be adequately demonstrated
that more stringent investment
diversification requirements, alone or in
combination with other measures,
complement the NAV buffer and further
reduce the vulnerabilities of MMFs, the
Council could include these measures
in its final recommendation and would
reduce the size of the NAV buffer
required under this alternative
accordingly.

These proposed recommendations are
not necessarily mutually exclusive but
could be implemented in combination
to address the structural vulnerabilities
that result in MMFs’ susceptibility to
runs. For example, MMFs could be
permitted to use floating NAVs or, if
they preferred to maintain a stable
value, to implement the measures
contemplated in Alternatives Two or
Three.
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Other reforms, not described above,
may be able to achieve similar
outcomes. Accordingly, the Council
seeks public comment on the proposed
recommendations and other potential
reforms of MMFs. Comments on other
reforms should consider the objectives
of addressing the structural
vulnerabilities inherent in MMFs and
mitigating the risk of runs. For example,
some stakeholders have suggested
features that only would be
implemented during times of market
stress to reduce MMFs’ vulnerability to
runs, such as standby liquidity fees or
gates. Commenters on such proposals
should address concerns that such
features might increase the potential for
industry-wide runs in times of stress.

The Council recognizes that regulated
and unregulated or less-regulated cash
management products (such as
unregistered private liquidity funds)
other than MMFs may pose risks that
are similar to those posed by MMFs, and
that further MMF reforms could
increase demand for non-MMF cash
management products. The Council
seeks comment on other possible
reforms that would address risks that
might arise from a migration to non-
MMF cash management products.
Further, the Council is not considering
MMF reform in isolation. The Council
and its members intend to use their
authorities, where appropriate and
within their jurisdictions, to address
any risks to financial stability that may
arise from various products within the
cash management industry in a
consistent manner. Such consistency
would be designed to reduce or
eliminate any regulatory gaps that could
result in risks to financial stability if
cash management products with similar
risks are subject to dissimilar standards.

In accordance with Section 120 of the
Dodd-Frank Act, the Council has
consulted with the SEC staff. In
addition, the standards and safeguards
proposed by the Council take costs to
long-term economic growth into
account.

II. Overview of Money Market Mutual
Funds

A. Description of Money Market Mutual
Funds

MMFs are a type of mutual fund
registered under the Investment
Company Act of 1940 (the Investment
Company Act).2 Investors in MMFs fall
into two categories: (i) Individual, or
“retail” investors; and (ii) institutional
investors, such as corporations, bank
trust departments, pension funds,

215 U.S.C. 80a—1—80a—64.

securities lending operations, and state
and local governments, that use MMFs
for a variety of cash management and
investment purposes.? MMFs are widely
used by both retail and institutional
investors for cash management
purposes, although the industry has
become increasingly dominated by
institutional investors. MMFs marketed
primarily to institutional investors
account for almost two-thirds of assets
today compared to about one-third of
industry assets in 1996.4

MMFs are a convenient and cost-
effective way for investors to achieve a
diversified investment in various money
market instruments, such as commercial
paper (CP), short-term state and local
government debt, Treasury bills, and
repurchase agreements (repos). This
diversification, in combination with
principal stability, liquidity, and short-
term market yields, has made MMFs an
attractive investment vehicle. MMFs
provide an economically significant
service by acting as intermediaries
between investors who desire low-risk,
liquid investments and borrowers that
issue short-term funding instruments.
MMFs serve an important role in the
asset management industry through
their investors’ use of MMFs as a cash-
like product in asset allocation and as
a temporary investment when they
choose to divest of riskier investments
such as stock or long-term bond mutual
funds.

The MMF industry had approximately
$2.9 trillion in assets under
management (AUM) as of September 30,
2012, of which approximately $2.6
trillion is in funds that are registered
with the SEC for sale to the public. This
represents a decline from $3.8 trillion at
the end of 2008.5 As of the end of 2011,
there were 632 such funds, compared to
783 at the end of 2008.6

MMFs are categorized into four main
types based on their investment
strategies. Treasury MMFs, with about
$400 billion in AUM, invest primarily
in U.S. Treasury obligations and repos

3 At times, these two categories may overlap. For
example, retail investors may invest in institutional
MMEF shares through employer-sponsored
retirement plans, such as 401(k) plans and broker
or bank sweep accounts. Investment Company
Institute, “Report of the Money Market Working
Group” (March 17, 2009), at 24-27, available at
http://www.ici.org/pdf/ppr_09_mmwg.pdf.

4Investment Company Institute, “2012
Investment Company Fact Book” (“ICI Fact Book”),
at Table 39; “Weekly Money Market Mutual Fund
Assets” (Oct. 25, 2012), available at http://
www.ici.org/research/stats/mmf.

5Based on data filed on SEC Form N-MFP as of
September 30, 2012; “Weekly Money Market
Mutual Fund Assets” (Oct. 25, 2012), available at
http://www.ici.org/research/stats/mmf; ICI Fact
Book, at Table 39.

6 See ICI Fact Book, at Table 5.

collateralized with U.S. Treasury
securities. Government MMF's, with
about $490 billion in AUM, invest
primarily in U.S. Treasury obligations
and securities issued by entities such as
the Federal Home Loan Mortgage
Corporation (Freddie Mac), the Federal
National Mortgage Association (Fannie
Mae), and the Federal Home Loan Banks
(FHLBs), as well as in repo
collateralized by such securities. In
contrast, prime MMFs, with about $1.7
trillion in AUM, invest more
substantially in private debt
instruments, such as CP and certificates
of deposit (CDs). Commensurate with
the greater risks in their portfolios,
prime MMF's generally pay higher yields
than Treasury or government MMFs.
Finally, tax-exempt MMFs, with about
$280 billion in AUM, invest in short-
term municipal securities and pay
interest that is generally exempt from
state and federal income taxes, as
appropriate.

B. Rule 2a-7 and the 2010 Reforms

Like other mutual funds, MMFs must
register under the Investment Company
Act and are subject to its provisions. An
MMF must comply with all of the same
legal and regulatory requirements that
apply to mutual funds generally, except
that rule 2a—7 under the Investment
Company Act7 allows MMFs to use
special methods to value their portfolio
securities and price their shares, subject
to the conditions in the rule. These
methods permit MMF's to maintain a
stable NAV per share, typically $1.00.
Pursuant to rule 2a—7, MMFs generally
use the amortized cost method of
valuation and the penny rounding
method of pricing in order to effectively
“round” their share prices. Under these
methods, securities held by MMFs are
valued at acquisition cost, with
adjustments for amortization of
premium or accretion of discount,
instead of at fair market value, and the
MMFs’ price per share is rounded to the
nearest penny. This permits an MMF to
price its shares for purposes of sales and
redemptions at $1.00 even though the
fund’s NAV based on the fair market
value of its portfolio securities—rather
than amortized cost—may vary by as
much as 0.50 percent per share above or
below $1.00. All other types of mutual
funds, in contrast, must value their
NAVs using the market value of the
funds’ portfolio securities and sell and
redeem their shares based on that NAV
without using penny rounding.

In order to protect investors from
being treated unfairly, an MMF may
continue to use these valuation and

717 CFR 270.2a-7.
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pricing methods only when the fund’s
stable $1.00 per share value fairly
represents the fund’s market-based
share price. Rule 2a-7 requires an MMF
to periodically calculate its market-
based NAV, or “shadow price,” and
compare this value to the fund’s stable
$1.00 share price. If there is a difference
of more than 0.50 percent (or $0.005 per
share), the fund’s board of directors
must consider promptly what action, if
any, should be taken, including whether
the fund should discontinue the use of
these methods and re-price the
securities of the fund at a value other
than $1.00 per share, an event known as
“breaking the buck” (i.e., the fund
would fail to maintain a stable NAV of
$1.00).

In order to reduce the likelihood that
an MMF would experience such a
significant deviation, rule 2a—7 imposes
upon MMFs certain ‘“‘risk-limiting
conditions” relating to portfolio
maturity, credit quality, liquidity, and
diversification. These risk-limiting
conditions limit the funds’ exposures to
certain risks, such as credit, currency,
and interest rate risks.8

The risk-limiting conditions, in their
current form, include numerous changes
to rule 2a-7 that were adopted by the
SEC in 2010 as an initial response to the
financial crisis. These 2010 reforms
strengthened maturity limitations,
increased MMFs’ diversification and
liquidity requirements, imposed stress-
test requirements, improved the credit-
quality standards for MMF portfolio
securities, increased reporting and
disclosure requirements on portfolio
holdings, and provided new redemption
and liquidation procedures to minimize
contagion from a fund breaking the
buck, as described below. The 2010
reforms were a necessary and important
step in reducing MMF portfolio risk and
increasing the resiliency of MMFs to
redemptions.

Quality of portfolio securities. MMFs
may purchase a security only if the
security, at the time of acquisition, has
received a specified credit rating from a
nationally recognized statistical rating
organization (“NRSRO”), generally the
highest short-term rating (or is an
unrated security of comparable quality
as determined by the board of directors),
and the fund’s board of directors
determines that the security presents
minimal credit risks based on factors
pertaining to credit quality in addition
to any credit rating assigned to the
security by an NRSRO.? The 2010

8 SEC, Money Market Fund Reform, 75 FR 32688,
10060 (Mar. 4, 2010).

9 An MMF’s board of directors may delegate to
the fund’s investment adviser or officers the

reforms sought to reduce MMFs’
exposure to risks from lower-rated
securities—so-called ““second-tier”
securities—in several ways.10 First, the
reforms reduced the limit on
investments in these securities from 5
percent to 3 percent of the fund’s total
assets. Second, MMFs’ allowable
exposure to a single issuer of second-tier
securities was reduced to 0.5 percent.1?
Third, MMFs are only permitted to
purchase second-tier securities with
maturities of 45 days or less. The
previous limit was 397 days. The
reforms also tightened requirements
relating to MMF holdings of repo that
are collateralized with private debt
instruments rather than cash
equivalents or government securities.
Maturity limitations. MMFs generally
are prohibited from acquiring any
security with a remaining maturity
greater than 397 days (certain features,
like an unconditional “put,” can
shorten a security’s maturity for this and
certain other purposes under rule 2a-7),
and are subject to a maximum allowable
dollar-weighted average portfolio
maturity (WAM) and weighted average
life (WAL). The 2010 reforms
strengthened the maturity limitations by
reducing the maximum allowable WAM
of an MMF’s portfolio from 90 days to
60 days, which reduces an MMF’s
exposure to interest-rate risk. In
addition, the 2010 reforms introduced a
new 120-day WAL limit, which lowers
MMFs’ exposure to credit-spread risk
from floating- or variable-rate portfolio
holdings by taking into account the
securities’ ultimate maturity.12

responsibility to make this determination pursuant
to written guidelines that the board establishes and
oversees. In addition, Section 939A of the Dodd-
Frank Act requires the SEC (and other regulators)
to review its regulations for any references to or
requirements regarding credit ratings that require
the use of an assessment of the creditworthiness of
a security or money market instrument, remove
these references or requirements, and substitute in
those regulations other standards of
creditworthiness in place of the credit ratings that
the agency determines to be appropriate. The SEC
has proposed to remove references to credit ratings
from rule 2a-7. See SEC, References to Credit
Ratings in Certain Investment Company Act Rules
and Forms, Investment Company Act Release No.
1C-28807, 76 FR 12896 (Mar. 9, 2011). It is the
Council’s understanding that the SEC intends to act
on removal of credit ratings from rule 2a-7 as
required by the Dodd-Frank Act, and therefore the
Council is not addressing this issue in these
recommendations.

10 Second-tier securities are defined in rule 2a—7
generally as securities that have received the
second-highest short-term debt rating from an
NRSRO or are of comparable quality.

11 The previous limit was the greater of one
percent or $1 million.

12 Widening credit spreads, reflecting additional
yield demanded by investors over a comparable
risk-free rate, can negatively affect the value of a
fund’s portfolio securities. The limit on an MMF’s
WAL is designed to protect the fund against spread

Diversification requirement.
Generally, MMFs must limit their
investments in the securities of any one
issuer (other than government
securities) to no more than 5 percent of
fund assets at the time of purchase.
They must also generally limit their
investments in securities subject to a
demand feature or a guarantee from any
particular provider to no more than 10
percent of fund assets.

Liquidity requirements. The 2010
reforms added a requirement that each
MMF maintain a minimum liquidity
buffer. Each MMF must have at least 10
percent of its assets invested in “daily
liquid assets” and at least 30 percent of
its assets invested in “weekly liquid
assets.” 13 Daily liquid assets are cash,
U.S. Treasury obligations, and securities
that convert into cash (by maturing or
through a put) within one business day.
Weekly liquid assets are daily liquid
assets, securities of an instrumentality
of the U.S. Government that have a
remaining maturity of 60 days or less,
and securities that convert into cash
within five business days. The
amendments also reduced the amount of
illiquid securities—those that cannot be
disposed of within seven days without
taking a discounted price—that an MMF
can hold from 10 percent to 5 percent.
These liquidity requirements are
designed to help MMFs meet
shareholder redemptions without
selling portfolio securities into
potentially distressed markets at
discounted prices.

Stress-testing requirement. The 2010
reforms introduced a stress-testing
requirement for MMFs, requiring that a
fund’s board of directors adopt
procedures for periodic stress tests of
the fund’s ability to maintain a stable
share price. The stress tests are based on
certain hypothetical stress events and
the results of these tests must be
provided to the MMF’s board.

Disclosure and reporting. The 2010
reforms introduced enhanced reporting
and disclosure obligations that require
funds to post portfolio information on
their Web sites within five business
days after the end of each month. MMFs
are also required to submit to the SEC
each month more detailed portfolio
holdings information, including the
shadow price, which is made available

risk because longer-term adjustable-rate securities
are more sensitive to credit spreads than short-term
securities with final maturities equal to the reset
date of the longer-term security. Under rule 2a-7,
therefore, MMFs are permitted to use interest-rate
reset dates to shorten the maturity of an adjustable-
rate security or a floating rate security in their
WAM calculation, but not in their WAL calculation.
13 Tax-exempt MMF's are exempt from the
requirement regarding daily liquid assets.
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to the public 60 days after the end of the
month to which the information
pertains. These requirements allow the
SEC, investors, and others to better
monitor fund risk taking.

Facilitation of orderly fund
liquidation. The 2010 reforms
introduced a new rule, rule 22e—3 under
the Investment Company Act, that
permits the board of directors of an
MMF, upon notification to the SEG, to
suspend redemptions and liquidate the
fund if it has broken, or is in danger of
breaking, the buck. The rule is designed
to prevent shareholder harm from
distressed sales of securities that can
occur with rapid liquidations when a
fund breaks the buck.

While the enhancements introduced
in the 2010 reforms increase resiliency
and limit MMFs’ exposure to certain
risks, they do not address MMFs’
structural vulnerabilities. These
vulnerabilities and the resulting risks to
financial stability are described in more
detail in the following sections.

III. History of Reform Efforts and Role
of the Financial Stability Oversight
Council

A. Reform Efforts to Date

Following the financial crisis, the
Department of the Treasury (Treasury)
released a roadmap for financial reform
in June 2009 14 calling for: (i) The SEC
to complete its near-term MMF reform
efforts and (ii) the PWG to evaluate the
need for structural reform of MMFs. The
SEC addressed this first element when
it adopted the 2010 reforms.

At the time of the adoption of the
2010 reforms, the SEC noted that these
reforms served as a “first step” in
addressing MMF reform.® In October
2010, the PWG released a report
outlining a set of additional policy
options intended to address the risks to
financial stability posed by MMFs’
susceptibility to runs.16 This report
stated that the 2010 reforms “alone
could not be expected to prevent a run
of the type experienced in September
2008.” This report was released for
public comment and generated a large
number of thoughtful and detailed

14 Treasury, ‘‘Financial Regulatory Reform: A
New Foundation” (2009), available at http://
www.treasury.gov/initiatives/Documents/
FinalReport_web.pdf.

15 SEC, Money Market Fund Reform, Investment
Company Act Release No. IG-29132, 75 FR 10600,
10062 (Mar. 4, 2010) (“Our June 2009 proposals
were the product of [the SEC’s and staff’s review of
MMFs] and were, we explained, a first step to
addressing regulatory concerns we identified.”).

16 President’s Working Group on Financial
Markets, ‘“Money Market Fund Reform Options”
(Oct. 2010), available at http://www.treasury.gov/
press-center/press-releases/Documents/
10.21%20PWG% 20Report % 20Final.pdf.

responses, including suggestions by
both academics and industry
participants that MMFs maintain a
capital buffer or impose a liquidity fee
to help absorb losses and mitigate
liquidity pressures. To further engage
the public on reform, the SEC hosted a
roundtable to discuss potential reform
options in May 2011 that included
Council members and their
representatives, other regulators, trade
groups, issuers of securities in which
MMFs invest, MMF sponsors, and MMF
investors. Throughout this period, the
SEC engaged with stakeholders and
regulators in an intensive effort to
consider and refine various potential
reform options.

Concurrently, the broader financial
regulatory community in both the
United States and abroad has made
repeated calls for MMF reform. The
Council, in both its 2011 and 2012
annual reports, highlighted the need for
additional MMF reform to address
structural vulnerabilities in the U.S.
financial system. In 2012, the Council
specifically recommended that the SEC
publish structural reform proposals for
public comment and ultimately adopt
reforms that address MMFs’ lack of loss-
absorption capacity and susceptibility to
runs. The Office of Financial Research,
in its 2012 annual report, identified the
run risk for MMFs as one of the “current
threats to financial stability.”

Internationally, on October 9, 2012,
the International Organization of
Securities Commissions (IOSCO) issued
policy recommendations for reforming
MMFs. The IOSCO recommendations
demonstrate the efforts by the G-20 and
the Financial Stability Board to fulfill
the mandate of strengthening the
oversight and regulation of the “shadow
banking system.” 17 There are also other
international efforts, along with
I0SCQ’s, to consider aspects of MMF
regulation where greater harmonization
between jurisdictions and regulatory

17]JOSCO, “Policy Recommendations for Money
Market Funds” (Oct. 2012), available at http://
www.iosco.org/library/pubdocs/pdf/
IOSCOPD392.pdf. Substantially all of IOSCO’s
recommendations are included in the SEC’s current
regulation of MMF's or are addressed in these
proposed recommendations. IOSCO noted in a
media release issued on October 9, 2012, that
although a majority of the SEC’s commissioners did
not support the publication of IOSCO’s
recommendations, there were no other objections,
and IOSCO’s board approved the report containing
the recommendations during its meeting on October
3—4, 2012. In addition, in a statement issued on
May 11, 2012, three of the SEC’s commissioners
stated that IOSCO’s consultation report on MMFs,
published on April 27, 2012, did not reflect the
views and input of a majority of the SEC and,
accordingly, cannot be considered to represent the
views of the SEC.

improvements could occur in an effort
to avoid jurisdictional arbitrage.18

On August 22, 2012, SEC Chairman
Schapiro announced that the majority of
the SEC’s Commissioners would not
support seeking public comment on the
SEC’s staff proposal to reform the
structure of MMFs. As a result, on
September 27, 2012, the Chairperson of
the Council, Treasury Secretary
Geithner, sent a letter to Council
members urging the Council to take
action in the absence of the SEC doing
so.

B. Role of the Council and Dodd-Frank
Act Section 120

The Dodd-Frank Act established the
Council “(A) to identify risks to the
financial stability of the United States
that could arise from the material
financial distress or failure, or ongoing
activities, of large, interconnected bank
holding companies or nonbank financial
companies, or that could arise outside
the financial services marketplace; (B) to
promote market discipline, by
eliminating expectations on the part of
shareholders, creditors, and
counterparties of such companies that
the Government will shield them from
losses in the event of failure; and (C) to
respond to emerging threats to the
stability of the United States financial
system.” 19

To carry out its financial stability
mission, the Council has various
authorities, including the authority
under Section 120 of the Dodd-Frank
Act to issue recommendations to
primary financial regulatory agencies to
apply ‘“new or heightened standards
and safeguards” for a financial activity
or practice conducted by bank holding
companies or nonbank financial
companies under the regulatory
agency’s jurisdiction. Prior to issuing
such a recommendation, the Council
must determine that “the conduct,
scope, nature, size, scale, concentration,
or interconnectedness” of the financial
activity or practice “could create or
increase the risk of significant liquidity,
credit, or other problems spreading
among bank holding companies and
nonbank financial companies, financial

18 The European Commission is also considering
the need for further reforms to their regulation of
money market funds. See European Commission
Green Paper on Shadow Banking (Mar. 19, 2012),
available at http://ec.europa.eu/internal_market/
bank/docs/shadow/green-paper_en.pdf; European
Commission Consultation Document, Undertakings
for Collective Investment in Transferable Securities
(UCITS) Product Rules, Liquidity Management,
Depositary, Money Market Funds, Long-term
Investments (Jul. 26, 2012), available at http://
ec.europa.eu/internal_market/consultations/docs/
2012/ucits/ucits_consultation_en.pdf.

19Dodd-Frank Act Section 112(a)(1).
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markets of the United States, or low-
income, minority or underserved
communities.” 20 The Council believes
that MMFs are “‘predominantly engaged
in financial activities” 21 as defined in
section 4(k) of the Bank Holding
Company Act of 1956 22 and thus are
“nonbank financial companies” 23 for
purposes of Title I of the Dodd-Frank
Act.

Pursuant to Section 120 of the Dodd-
Frank Act, the Council proposes to
determine that the activities and
practices of MMFs, for which the SEC
is the primary financial regulatory
agency, could create or increase the risk
of significant liquidity, credit, or other
problems spreading among bank
holding companies, nonbank financial
companies, and the financial markets of
the United States. This proposed
determination is set forth below in
Section IV. The Council seeks public
comment on this proposed
determination.

To address the concerns regarding
MMFs, the Council also seeks public
comment on the proposed
recommendations described in Section
V. Comments are due 60 days after
publication in the Federal Register. The
Council will then consider the
comments and may issue a final
recommendation to the SEC, which,
pursuant to the Dodd-Frank Act, would
be required to impose the recommended
standards, or similar standards that the
Council deems acceptable, or explain in
writing to the Council, not later than 90
days after the date on which the Council
issues the final recommendation, why
the SEC has determined not to follow
the Council’s recommendation. If the
SEC accepts the Council’s
recommendation, it is expected that the
SEC would implement the
recommendation through a rulemaking,
subject to public comment, that would
consider the economic consequences of
the implementing rule as informed by
the SEC staff’s own economic study and
analysis.

The SEC, by virtue of its institutional
expertise and statutory authority, is best
positioned to implement reforms to
address the risks that MMF's present to
the economy. If the SEC moves forward
with meaningful structural reforms of
MMFs before the Council completes its
Section 120 process, the Council
expects that it would not issue a final

20 Dodd-Frank Act Section 120(a).

21 See 12 U.S.C. 5311(b).

22 See sections 4(k)(1), 4(k)(4)(A), 4(k)(4)(D), and
4(k)(4)(H) of the Bank Holding Company Act (12
U.S.C. 1843(k)(1), 1843(k)(4)(A), 1843(k)(4)(D),
1843(K)(4)(H)).

23 See 12 U.S.C. 5311(a)(4).

Section 120 recommendation to the
SEC.

In addition to the proposed
recommendations to the SEC under its
Section 120 authority, the Council and
some of its members are actively
evaluating alternative authorities in the
event the SEC determines not to impose
the standards recommended by the
Council in any final recommendation.

For instance, under Title I of the
Dodd-Frank Act, the Council has the
authority and the duty to designate any
nonbank financial company that could
pose a threat to U.S. financial stability.
Designated companies are subject to
supervision by the Federal Reserve and
enhanced prudential standards.
Alternatively, the Council’s authority to
designate systemically important
payment, clearing, or settlement
activities under Title VIII of the Dodd-
Frank Act could enable the application
of heightened risk-management
standards on an industry-wide basis.
Additionally, other Council member
agencies have the authority to take
action to address certain of the risks
posed by MMFs and similar cash-
management products, as appropriate.

IV. Proposed Determination That MMFs
Could Create or Increase the Risk of
Significant Liquidity and Credit
Problems Spreading Among Financial
Companies and Markets

In order to issue a recommendation
under Section 120 of the Dodd-Frank
Act, the Council must determine that
the conduct, scope, nature, size, scale,
concentration, or interconnectedness of
MMFs’ activities or practices could
create or increase the risk of significant
liquidity, credit, or other problems
spreading among bank holding
companies and nonbank financial
companies, or U.S. financial markets.

As further discussed below, the
conduct and nature of MMFs’ activities
and practices make MMF's vulnerable to
destabilizing runs, which may spread
quickly among funds, impairing
liquidity broadly and curtailing the
availability of short-term credit.2¢

24The inherent fragility and susceptibility of
MMFs to destabilizing runs has been the subject of
considerable academic research and commentary.
See, e.g., Sean S. Collins and Phillip R. Mack,
“Avoiding Runs in Money Market Mutual Funds:
Have Regulatory Reforms Reduced the Potential for
a Crash,” Working Paper 94-14, Federal Reserve
Board Finance and Economics Discussion Series
(June 1994); Naohiko Baba, Robert N. McCauley,
and Srichander Ramaswamy, ‘“US dollar money
market funds and non-US banks,”” BIS Quarterly
Review (March 2009), at 65—-81; Gary Gorton and
Andrew Metrick, “Regulating the Shadow Banking
System,” Brookings Papers on Economic Activity
(Fall 2010), at 261-297; Patrick E. McCabe, “The
Cross Section of Money Market Fund Risks and
Financial Crises,” Working Paper 2010-51, Federal

Because of the size, scale, concentration,
and interconnectedness of MMFs’
activities, the liquidity pressures on the
MMF industry resulting from a run can
cause this stress to propagate rapidly
throughout the financial system and to
the broader economy.

As was evidenced in the financial
crisis, even small portfolio losses may
cause a fund to break the buck. If
investors perceive a risk of such an
event, MMFs’ lack of explicit loss-
absorption capacity, the first-mover
advantage enjoyed by redeeming
investors, investor uncertainty regarding
sponsor support, and the similarity of
MMFs’ portfolios can incite widespread
runs on MMFs. Heavy redemptions may
magnify losses for other funds and
potentially cause them to break the buck
and suspend redemptions under rule
22e-3, harming investors by impairing
their liquidity. Further, due to the
significant role MMFs play in the short-
term credit markets, an industry-wide
run on MMFs can reduce the
availability of credit to borrowers.
Ultimately, a run on MMFs can create
or increase the risk of significant
liquidity, credit, or other problems
spreading among bank holding
companies, nonbank financial
companies, and U.S. financial markets.

¢ Conduct and nature of activities
and practices: Several activities and
practices of MMFs combine to create a
vulnerability to runs, including: (i)
Relying on the amortized cost method of

Reserve Board Finance and Economics Discussion
Series (September 2010); Squam Lake Group,
“Reforming Money Market Funds,” Letter to the
Securities and Exchange Commission re: File No. 4—
619; Release No. IC-29497 President’s Working
Group Report on Money Market Fund Reform (Jan.
14, 2011), available at http://www.sec.gov/
comments/4-619/4619-57.pdf; Eric S. Rosengren,
“Money Market Mutual Funds and Financial
Stability: Remarks at the Federal Reserve Bank of
Atlanta’s 2012 Financial Markets Conference,”
(April 11, 2012), available at http://
www.bos.frb.org/news/speeches/rosengren/2012/
041112/041112.pdf; Marcin Kacperczyk and
Philipp Schnabl, “How Safe are Money Market
Funds?” (April 2012); Burcu Duygan-Bump, Patrick
Parkinson, Eric Rosengren, Gustavo A. Suarez, and
Paul Willen, “How effective were the Federal
Reserve emergency liquidity facilities? Evidence
from the Asset-Backed Commercial Paper Money
Market Mutual Fund Liquidity Facility,” Journal of
Finance, forthcoming; Patrick E. McCabe, Marco
Cipriani, Michael Holscher, and Antoine Martin,
“The Minimum Balance at Risk: A Proposal to
Mitigate the Systemic Risks Posed by Money Market
Funds,” Working Paper 2012—47, Federal Reserve
Board Finance and Economics Discussion Series
(July 2012); David S. Scharfstein, “Perspectives on
Money Market Mutual Fund Reforms,” Testimony
before U.S. Senate Committee on Banking, Housing,
& Urban Affairs (June 21, 2012); Jeffrey N. Gordon
and Christopher M. Gandia, “Money Market Funds
Run Risk: Will Floating Net Asset Value Fix the
Problem?” Columbia Law and Economics Working
Paper No. 426 (Sept. 23, 2012),

available at http://papers.ssrn.com/sol3/
papers.cfm?abstract id=2134995.


http://www.bos.frb.org/news/speeches/rosengren/2012/041112/041112.pdf
http://www.bos.frb.org/news/speeches/rosengren/2012/041112/041112.pdf
http://www.bos.frb.org/news/speeches/rosengren/2012/041112/041112.pdf
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2134995
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2134995
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valuation and/or penny rounding to
maintain a stable $1.00 per share price;
(ii) offering shares that may be
redeemed on demand despite MMFs’
limited same-day liquidity; (iii)
investing in assets that are subject to
interest-rate and credit risk without
having explicit loss-absorption capacity;
(iv) relying upon ad hoc discretionary
support from sponsors, which has often
shielded investors from losses and
obscured portfolio risks; and (v)
attracting a base of highly risk-averse
investors that are prone to withdraw
assets when even small losses appear
possible. Together, these activities and
practices foster MMFs’ structural
vulnerability to runs by creating a first-
mover advantage that provides an
incentive for investors to redeem their
shares at the first indication of any
perceived threat to an MMF’s value or
liquidity. Because MMFs lack any
explicit capacity to absorb losses in
their portfolio holdings without
depressing the market-based value of
their shares, even a small threat to an
MMF can start a run.

e Size, scale, and concentration of
activities and practices: The MMF
industry is large, with $2.9 trillion in
assets, and provides a substantial
portion of the short-term funding
available to a range of borrowers in the
capital markets. The industry is also
highly concentrated, as the top 20 MMF
sponsors operate funds with 90 percent
of aggregate MMF assets under
management.

¢ Interconnectedness of activities and
practices: MMFs are highly
interconnected with the rest of the
financial system and can transmit stress
throughout the system because of their
role as intermediaries, as significant
investors in the short-term funding
markets, as potential recipients of
economic support from the financial
institutions that sponsor them, and as
important providers of cash-
management services.

Below is a further discussion of MMFs’
activities and practices and how they
contribute to the funds’ vulnerability to
runs, how those runs may transmit
stresses throughout the financial system,
evidence from the run on MMFs during
the financial crisis, and an explanation
of why action is needed beyond the
2010 reforms. The Council solicits
public comment on this proposed
determination.

Conduct and Nature

MMFs’ vulnerability to runs results in
part from the conduct and nature of the
activities and practices of MMFs, their
sponsors, and their investors.

The stable, rounded NAV per share.
Unlike other mutual funds, most MMFs
rely on valuation and rounding methods
to maintain a stable NAV per share,
typically $1.00. Rounding obscures the
daily movements in the value of an
MMF’s portfolio and fosters an
expectation that MMF share prices will
not fluctuate. Importantly, rounding
also exacerbates investors’ incentives to
run when there is risk that prices will
fluctuate. When an MMF that has
experienced a small loss satisfies
redemption requests at the rounded
$1.00 share price, the fund effectively
subsidizes these redemptions by
concentrating the loss among the
remaining shareholders. As a result,
redemptions from such a fund can
further depress its shadow NAV and
increase the risk that the MMF will
break the buck. This contributes to a
first-mover advantage, in which those
who redeem early are more likely to
receive the full $1.00 per share than
those who wait. Thus, first movers have
a free option to put their investment
back to the fund by redeeming shares at
the customary stable NAV of $1.00 per
share (rather than at a share price
reflecting the market value of the
underlying securities held by the MMF).
In the absence of an explicit mechanism
to take losses in the value of the
securities held by an MMF without
depressing the fund’s shadow NAV, the
“first movers” leave other fund
investors sharing in such losses.

Shares that can be redeemed on
demand despite limited portfolio
liquidity. MMF's perform maturity
transformation by offering shares that
investors may redeem on demand —
providing shareholders unlimited daily
liquidity — while also investing in
relatively longer-term securities. MMF's
invest not only in highly liquid
instruments, such as securities that
mature overnight and Treasury
securities, but also in short-term
instruments that are less liquid,
including term CP and term repo. In the
event of shareholder redemptions in
excess of an MMF’s available liquidity,
a fund may be forced to sell less-liquid
assets to meet redemptions. In times of
stress, such sales may cause funds to
suffer losses that must be absorbed by
the fund’s remaining investors, further
reinforcing the first-mover advantage.
Importantly, while the minimum
liquidity requirements implemented in
the SEC’s 2010 reforms should make
MMF's more resilient to market
disruptions by increasing the funds’
supply of liquid assets that can quickly
be converted to cash, as noted below,
these requirements are not designed to

mitigate the first-mover advantage when
a fund is at risk of suffering losses.

Investments with interest-rate and
credit risk without explicit loss-
absorption capacity. MMFs invest in
securities with credit and interest-rate
risk to increase the yields they offer to
investors, but the funds do so without
any formal capacity to absorb losses.25
The short maturities of these securities
and their high credit quality generally
limit portfolio risks, but MMF's on
occasion have been exposed to
potentially significant losses. For
example, 29 MMFs participating in the
Treasury’s Temporary Guarantee
Program for Money Market Funds
reported losses in September and
October 2008 that, absent sponsor
support, would have exceeded 0.50
percent of assets, and losses among
those funds averaged 2.2 percent of
assets.26 As discussed in more detail
below, the Reserve Primary Fund’s
experience demonstrates that the loss in
value of a single security in an MMF’s
portfolio can cause the fund to break the
buck. As a result of investors’
expectations of a stable $1.00 per share
NAV, even a small capital loss at an
MMF can give its investors a strong
incentive to redeem their shares.

Reliance on discretionary sponsor
support. In the absence of capital,
insurance, or any other formal
mechanism to absorb losses when they
do occur, MMFs historically have relied
upon ad hoc discretionary support from
their sponsors to maintain $1.00 per
share prices.2? Unlike other types of

25 See SEC, “Unofficial Transcript: Roundtable on
Money Market Funds and Systemic Risk” (May 10,
2011), available at http://www.sec.gov/spotlight/
mmf-risk/mmf-risk-transcript-051011.htm (quoting
Seth P. Bernstein of J.P. Morgan Asset Management,
“We find ourselves uncomfortable about the
informal arrangements that have existed in the
industry for some time because we believe it’s both
an issue of credit risk embedded in the portfolios,
as well as the liquidity issues that arise in a run”).

26 These data exclude losses that were absorbed
by some forms of sponsor support, such as direct
cash infusions to a fund and outright purchases of
securities from a fund at above-market prices, so the
number of funds that would have broken the buck
in the absence of all forms of support may have
exceeded 29. See McCabe, Cipriani, Holscher, and
Martin, 2012.

27 See SEC, “Unofficial Transcript: Roundtable on
Money Market Funds and Systemic Risk” (May 10,
2011), available at http://www.sec.gov/spotlight/
mmf-risk/mmf-risk-transcript-051011.htm. At the
roundtable, Bill Stouten of Thrivent Financial
stated, “I think the primary factor that makes
money funds vulnerable to runs is the marketing of
the stable NAV. And I think the record of money
market funds and maintaining the stable NAV has
largely been the result of periodic voluntary
sponsor support. I think sophisticated investors that
understand this and doubt the willingness or ability
of the sponsor to make that support know that they
need to pull their money out before a declining
asset is sold.”


http://www.sec.gov/spotlight/mmf-risk/mmf-risk-transcript-051011.htm
http://www.sec.gov/spotlight/mmf-risk/mmf-risk-transcript-051011.htm
http://www.sec.gov/spotlight/mmf-risk/mmf-risk-transcript-051011.htm
http://www.sec.gov/spotlight/mmf-risk/mmf-risk-transcript-051011.htm
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mutual funds, MMF sponsors have often
supported their funds, with researchers
documenting over 200 instances of such
support since 1989.28

While MMF prospectuses must warn
investors that their shares may lose
value,?° the extensive record of sponsor
intervention and its critical role
historically in maintaining MMF price
stability may have obscured some
investors’ appreciation of MMF risks
and caused some investors to assume
that MMF sponsors will absorb any
losses, even though sponsors are under
no obligation to do so. As such, it is not
the sponsor support itself, but rather its
discretionary nature that contributes to
uncertainty among market participants
about who will bear losses when they
do occur. This uncertainty likely makes
MMFs even more vulnerable to runs
during periods of financial instability,
when broader financial risks are most
salient and when concerns arise about
the health of the sponsors and their
wherewithal to provide support to
affiliated MMFs.

Highly risk-averse investors. Although
MMFs invest in assets that may lose
value and the funds are under no legal
or regulatory requirement to redeem
shares at $1.00, the industry’s record of
maintaining stable and rounded $1.00
per share NAVs combined with the
funds’ low-risk investment strategies
has attracted highly risk-averse
investors that are prone to withdraw
assets rapidly when losses appear

28 Moody’s found 144 cases in which U.S. MMFs
“would have ‘broken the buck’ but for the
intervention of their fund sponsor/investment
management firm” from 1989 to 2003. Moody’s
identified a total of 146 funds that would have lost
value before 2007 in the absence of support, but one
of these losses occurred before the adoption of rule
2a-7 and another loss was in a European fund. The
Moody’s report covers “constant net asset value”
funds other than MMFs, but we understand that the
remaining 144 funds in question were all registered
U.S. MMFs. Moody’s Investors Service, ‘“‘Sponsor
Support Key to Money Market Funds” (Aug. 8,
2010). Separately, other researchers documented
123 instances of support for 78 different MMFs
between 2007 and 2011. These totals include
support in the form of cash contributions from
sponsors and outright purchases of securities from
MMFs at above-market prices. However, the totals
cited here exclude some forms of sponsor
intervention, including capital support agreements
and letters of credit that were not drawn upon. See
Steffanie A. Brady, Ken E. Anadu, and Nathaniel R.
Cooper, “The Stability of Prime Money Market
Mutual Funds: Sponsor Support from 2007 to
2011,” Federal Reserve Bank of Boston Risk and
Policy Analysis Unit, Working Paper RPA 12-3
(Aug. 13, 2012).

29 An MMF’s prospectus must state, “An
investment in the Fund is not insured or guaranteed
by the Federal Deposit Insurance Corporation or
any other government agency. Although the Fund
seeks to preserve the value of your investment at
$1.00 per share, it is possible to lose money by
investing in the Fund.” SEC Form N-1A, Item
4(b)(1)(ii).

possible.30 This has been exacerbated by
the outsized growth of institutional
MMFs in recent decades. MMF's
marketed primarily to institutional
investors made up only about one-third
of industry assets in 1996 but account
for almost two-thirds of assets today.31
Institutional investors are typically
more sophisticated than retail investors
in obtaining and analyzing information
about MMF portfolios and risks, have
larger amounts at stake, and hence are
quicker to respond to events that may
threaten the stable NAV.

Interaction of these activities and
practices. In combination, the activities
and practices of MMF's described above
tend to exacerbate each other’s effects
and increase MMFs’ vulnerability to
runs. For example, by relying on the
amortized cost method of valuation and/
or penny rounding to maintain a stable
$1.00 per share NAV, offering shares
that may be redeemed on demand
despite limited same-day portfolio
liquidity, and investing in assets with
interest-rate and credit risk without
explicit loss-absorption capacity, MMFs
create a first-mover advantage for
investors who redeem quickly during
times of stress. If MMFs with rounded
NAVs had lacked sponsor support over
the past few decades, many might have
broken the buck, causing investors to
recalibrate their perception of MMF
risks and resulting in a less risk-averse
investor base. Or if funds maintained
credible loss-absorption capacity, even a
risk-averse investor base might be less
likely to run because the funds would
be better equipped to maintain a stable
$1.00 per share NAV. As a result, policy
responses that diminish these
destabilizing interactions hold promise
for mitigating the risks that MMF's
pose—even if not all five of these
activities and practices are fully
addressed through reform.

30 See SEC, “Unofficial Transcript: Roundtable on
Money Market Funds and Systemic Risk”” (May 10,
2011), available at http://www.sec.gov/spotlight/
mmf-risk/mmf-risk-transcript-051011.htm (quoting
Lance Pan of Capital Advisors Group, “‘[MMF
investors] will take zero loss, and they’re loss averse
as opposed to risk averse. So to the extent that they
own that risk, at a certain point they started to own
that risk, then the run would start to develop. It’s
not that throughout the history of money market
funds we did not have asset deterioration. We did.
But I think over the last 30 or 40 years, people have
relied on the perception that even though there is
risk in money market funds, that risk is owned
somehow implicitly by the fund sponsors. So once
they perceive that they are not able to get that
additional assurance, I believe that was one
probable cause of the run.”

31]CI Fact Book; Investment Company Institute,
“Weekly Money Market Mutual Fund Assets,”
available at http://www.ici.org/research/stats/mmf
(Oct. 25, 2012).

Size, Scale, and Concentration

MMFs’ size, scale, and concentration
increase both their vulnerability to runs
and the damaging impact of runs on
short-term credit markets, borrowers,
and investors.

As discussed in Section II, the MMF
industry is large, with $2.9 trillion in
assets under management.32 MMFs are
important providers of short-term
funding to financial institutions,
nonfinancial firms, and governments,
and play a dominant role in some short-
term funding markets. For example, as
of September 30, 2012, MMF's owned 44
percent of U.S. dollar-denominated
financial CP outstanding and about 30
percent of all uninsured dollar-
denominated time deposits, including
nearly two-thirds of the CDs that are
tradable in financial markets.33 These
funds also provided approximately one-
third of the lending in the tri-party repo
market and held significant portions of
the outstanding short-term securities
issued by state and local governments,
the Treasury, and Federal agencies.34
Given the dominant role of MMFs in
short-term funding markets, runs on
these funds can therefore have severe
implications for the availability of credit
and liquidity in those markets.

In addition, because of the
concentration of the MMF industry,
even heavy withdrawals from (or shifts
in portfolio holdings of) MMFs offered
by a handful of asset management firms
may reverberate through financial
markets. As of September 30, 2012, the
top five MMF sponsors managed funds
with $1.3 trillion in assets (46 percent
of industry assets), and the top 20
sponsors managed $2.6 trillion (90
percent).35

Interconnectedness

MMTFs’ extensive interconnectedness
with financial firms, the financial
system, and the U.S. economy can

32 Aggregate assets under management in all
MMFs that are registered under the Investment
Company Act of 1940 and report on Form N-MFP
to the SEC totaled $2.9 trillion at September 30,
2012. However, shares for some of these MMFs are
not registered for sale to the public under the
Securities Act of 1933. The assets in funds that are
sold to the public totaled $2.6 trillion at September
30, 2012, according to data from the Investment
Company Institute and iMoneyNet.

33 Based on MMFs’ filings of SEC Form N-MFP,
CD data from the Depository Trust & Clearing
Corporation (“DTCC”), large time deposits data
from the Federal Reserve Board Flow of Funds
Accounts, and CP data from DTCC and the Federal
Reserve Board.

34For repo data, see Federal Reserve Bank of New
York, http://www.newyorkfed.org/banking/
tpr_infr reform.html; for short-term municipal
securities, see SIFMA, http://www.sifma.org/
research/item.aspx?id=8589940509 and Flow of
Funds Accounts of the United States.

35Based on Form N-MFP filings with the SEC.


http://www.sec.gov/spotlight/mmf-risk/mmf-risk-transcript-051011.htm
http://www.sec.gov/spotlight/mmf-risk/mmf-risk-transcript-051011.htm
http://www.newyorkfed.org/banking/tpr_infr_reform.html
http://www.newyorkfed.org/banking/tpr_infr_reform.html
http://www.sifma.org/research/item.aspx?id=8589940509
http://www.sifma.org/research/item.aspx?id=8589940509
http://www.ici.org/research/stats/mmf

Federal Register/Vol. 77, No. 223 /Monday, November

19, 2012/ Notices 69463

create a significant threat to broader
financial stability because the shocks
from a run on MMFs can rapidly
propagate to other entities throughout
the financial system.

Most of the short-term financing that
MMFs provide to non-government
entities is extended to financial firms.
As of September 30, 2012, 86 percent of
the funding that MMF's extended to
private entities was in the form of
financial sector obligations, including
CDs, financial CP, asset-backed
commercial paper (ABCP), repo, other
MMF shares, and insurance company
funding agreements.3® Among the top
50 private sector firms that received
funding from prime MMFs in September
2012, only four were nonfinancial
firms.37 Moreover, because 13 of the top
15 private-sector firms receiving
funding were domiciled outside the
United States, MMFs can also represent
a potential channel for rapid
transmission of global stress to the U.S.
financial markets.

MMFs are further interconnected with
the U.S. financial system because bank
and savings and loan holding
companies sponsor MMFs. Sponsors
face potential risks because, historically,
sponsors have absorbed nearly all MMF
losses that threatened the funds’ $1.00
per share NAVs, and sponsors would
likely face pressure from investors and
other market participants to continue to
do so in the future. As of September 30,
2012, MMFs that are sponsored by
subsidiaries of bank holding companies
accounted for 41 percent of industry
assets, and MMFs sponsored by
subsidiaries of thrift holding companies
accounted for another 11 percent of the
industry’s assets.38

The interconnectedness of the
financial system and MMFs is
exacerbated by the role of banks in
providing liquidity enhancements and
guarantees for securities held by MMFs.
As of September 30, 2012, for example,
three large U.S. banks provided
liquidity or credit support for
approximately $100 billion in securities
held by MMFs, and European financial
institutions provided liquidity or credit
support for more than $115 billion in
such securities.3® Tax-exempt MMF's
hold many of these securities, which are
largely obligations of state and local
governments and other tax-exempt
issuers.4° Due to these interconnections

36 Based on Form N-MFP filings with the SEC.

37Based on Form N-MFP filings with the SEC;
see Scharfstein, 2012.

38 Based on Form N-MFP and form ADV filings
with the SEC, company Web sites, and staff analysis
from Federal Reserve Bank of Boston.

39 Based on Form N-MFP filings with the SEC.

40 Based on Form N-MFP filings with the SEC.

with financial firms, stress at MMF's can
spread rapidly into the banking system
and then more broadly through the
financial system.

MMF's may also transmit risk to the
broader economy through the payments
system because MMFs are used as cash
management vehicles by individual
investors, businesses and other
institutional investors, and
governments. MMFs offer services such
as check writing and other bank-like
functions, particularly for retail
investors. In addition, MMF shares
outstanding are sizable relative to
money stock measures. As of September
30, 2012, assets in MMF's registered
with the SEC for sale to the public were
25 percent of the size of the Federal
Reserve’s M2 money stock measure, and
prime fund assets alone were 14 percent
of M2.41 Hence, a widespread run on
MMFs could quickly pose liquidity
problems for the millions of investors—
households, businesses, and
governments—that use MMFs for cash
management, and such an event would
resonate rapidly throughout the
payments system.

Finally, not only are MMFs
interconnected with the financial sector
and payments system, but the funds
themselves are also highly
interconnected due to their common
exposures. The largest prime funds
generally provide funding to a relatively
small group of firms with high credit
quality,*2 consistent with the
requirements of rule 2a—7, leading to the
potential for highly correlated losses. As
of September 30, 2012, for example,
financing for the top 50 firms accounted
for 91 percent of prime MMF
investments in private entities,** while
10 firms accounted for 39 percent. In
addition, 14 firms individually received
funding from more than half of the 243
prime MMFs.44 The similarity of MMF
portfolio holdings increases the
contagion risk to the entire MMF
industry and to the broader financial
system in the event that one MMF
encounters stress.

Evidence From the 2007—2008 Financial
Crisis

The financial crisis demonstrated how
the conduct, nature, size, scale,
concentration, and interconnectedness

41 The M2 money-stock measure includes retail
MMEF assets (excluding IRA and Keogh balances at
MMFs) but not institutional MMF assets. M2 totaled
$10.1 trillion in September 2012.

42 This discussion focuses on prime MMFs, but
holdings of other types of MMFs within the same
category (such as different tax-exempt MMFs that
specialize in the same state) also tend to be similar.

43 Based on Form N-MFP filings with the SEC;
see Scharfstein, 2012.

44 Based on Form N-MFP filings with the SEC.

of MMFs’ activities and practices
described above can interact and
amplify the transmission of risk of
significant liquidity and credit problems
in the financial system.

Run on prime MMFs. MMFs came
under intense stress after the Reserve
Primary Fund announced on September
16, 2008, that it would break the buck
due to losses on the Lehman Brothers
Holdings, Inc. (Lehman) debt
instruments that the fund owned. These
holdings represented just 1.2 percent of
that fund’s assets—well below the 5
percent limit applicable to such
holdings—but, due to the lack of
explicit loss-absorption capacity, that
exposure was large enough to cause the
fund to break the buck.45

The Reserve Primary Fund’s loss
immediately started a run on that fund,
as investors sought to redeem
approximately $40 billion from the fund
in just two days.#® More importantly,
the run quickly spread to other prime
MMFs and illustrated several activities
and practices that make MMFs
vulnerable to runs as well as the
contagion risk to the industry. The
failure of Reserve Primary Fund’s
sponsor to deliver support for its fund
may have heightened investors’
uncertainty about the likelihood of
discretionary sponsor support at other
MMFs and, as a result, accelerated the
run on the entire prime MMF industry.

45 The Reserve Primary Fund was only the second
MMEF to break the buck since rules for MMFs were
first introduced in 1983. In 1994, the Community
Bankers U.S. Government Money Market Fund, a
small government MMF, broke the buck because of
exposures to interest rate derivatives. The event
passed without significant repercussions, in part
because the Community Bankers U.S. Government
Money Market Fund was very small (less than $100
million in assets when it closed) and was sold to
a narrow group of investors, “‘principally to small
community banks seeking an alternative to lending
money overnight on deposit at Federal Reserve
banks at the Federal funds rate”” (see SEC, In the
Matter of Craig S. Vanucci and Brian K. Andrew,
Respondents: Order Instituting Public
Administrative and Cease-and-Desist Proceedings
(Jan. 11, 1998), Administrative Proceeding File No.
3-9804). In addition, the contagion risk stemming
from this MMF’s problem may have been limited
by its idiosyncratic portfolio. According to the SEC
cease and desist order, the fund had an “‘unsuitable
investment” (27.5 percent of its assets) in
adjustable-rate derivative securities. See also Jeffrey
N. Gordon and Christopher M. Gandia, “Money
Market Fund Run Risk: Will Floating Net Asset
Value Fix the Problem?” Columbia Law School
(Sept. 4, 2012).

46 However, the Reserve Primary Fund evidently
did not honor all of these redemptions, because it
announced on October 30, 2008, that “[t|he Fund’s
total assets have been approximately $51 billion
since the close of business on September 15.” The
Reserve, “Reserve Primary Fund Makes Initial
Distribution of $26 Billion to Primary Fund
Shareholders” (Oct. 30, 2008). See also McCabe,
2010, at A-1; SEC, Securities and Exchange
Commission v. Reserve Management Company, Inc.
et al. Civil Action No. 09-CV-4346 (May 5, 2009).
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At least a dozen MMF's held Lehman
securities at the time of the Lehman
bankruptcy, and the Reserve Primary
Fund’s Lehman holdings were below
the average holdings among MMFs with
exposure to Lehman.4?” However, the
most serious phase of the run on MMFs
occurred not in the two business days
immediately after the Lehman
bankruptcy, but in the two days
following the Reserve Primary Fund’s
announcement that it had broken the
buck.+8

In addition, outflows from
institutional prime MMFs following the
Lehman bankruptcy tended to be larger
among MMF's with sponsors that were
themselves under stress, indicating that
MMF investors redeemed shares when
concerned about sponsors’ potential
inabilities to bolster ailing funds.49
These run dynamics were primarily
prevalent among the more sophisticated,
risk-averse institutional investors, as
institutional funds accounted for 95
percent of the net redemptions from
prime funds.5°

Aggregate daily outflows from other
prime MMFs tripled the day after the
Reserve Primary Fund announced its
loss.51 During the week of September
15, 2008, investors withdrew
approximately $310 billion (15 percent
of assets) from prime MMFs. The run
slowed only after Treasury established
the Temporary Guarantee Program for
Money Market Funds and the Board of
Governors of the Federal Reserve
System established facilities aimed at
stabilizing markets linked to MMFs.

Despite government intervention, the
run in September 2008 led to rapid
disinvestment by MMF's of short-term
instruments which severely exacerbated
stress in already strained financial
markets. For example, in the three
weeks following the Lehman
bankruptcy, prime MMFs reduced their

47 Moody’s Investors Service, ‘“Lehman Support
in Prime Money Market Funds,” mimeo, April 30,
2012. The sponsors of the other MMFs with
exposure to Lehman provided support to their
funds, and as result did not break the buck as the
Reserve Primary Fund did.

48 According to data from iMoneyNet (with
adjustments to correct misreported assets for the
Reserve Primary Fund and for one closed MMF),
prime MMF assets fell $81 billion in the two
business days after the Lehman bankruptcy. In the
two days following the Reserve Primary Fund’s late-
afternoon announcement on September 16 that it
had broken the buck, prime MMF assets dropped
$194 billion. But see, e.g., Comment Letter of
Treasury Strategies, Inc., SEC File No. 4-619 (Jun.
1, 2012) (stating that MMFs “have been
misidentified as a proximate contributor to the
financial crisis”).

49 As measured by credit default swap spreads for
parent firms or affiliates. See McCabe, 2010.

50 Based on data from iMoneyNet for the week
following the Lehman bankruptcy.

51Based on data from iMoneyNet.

holdings of CP by $202 billion (29
percent) and repo by $75 billion (32
percent).52 The reduction in CP held by
MMFs accounted for a substantial
portion of the decline in outstanding CP
during that period 33 and contributed to
a sharp rise in borrowing costs for CP
issuers.>* MMFs managed by just a
dozen firms accounted for almost three-
quarters of the $202 billion decline in
the industry’s holdings of CP, and five
MMEF sponsors accounted for almost
half of the decline.?5

Impact on government MMFs. While
the run in September 2008 centered on
prime MMF's, government MMF's
attracted inflows of $192 billion during
the week following the Lehman
bankruptcy.5¢ Some commenters have
argued that these inflows provide
evidence that MMFs are not structurally
vulnerable to runs.5” However, the
activities and practices discussed above
do not lead investors to redeem their
shares in all types of funds
simultaneously, but rather they increase
the possibility that losses at one or more
MMFs may lead to widespread
redemptions at other funds that share
similar characteristics. Such contagion
was evident among prime MMFs in
2008 due to, among other factors, the
similarity of their portfolios.
Government MMFs did not face similar
run vulnerabilities at the time because
they had significantly different portfolio
holdings than the distressed prime
funds and many government MMF
investments were appreciating in value.
Government MMFs nonetheless may
pose the same structural risks, in that
the funds’ investors would have an
incentive to redeem if they feared even
small losses.

Importantly, the inflows to
government funds in 2008 did not
mitigate the damage caused by the run
on prime MMFs. Government MMFs
only purchase limited amounts of
private debt securities and hence could

52Based on data from iMoneyNet on changes in
prime MMFs’ portfolio holdings from September 9
to September 30, 2008.

53Data from the Federal Reserve Board show that
total CP outstanding declined $206 billion in that
three-week period.

54 See Federal Open Market Committee, “Minutes
of the Federal Open Market Committee, October 28—
29, 2008,” at 3, 5.

55 Based on data from iMoneyNet.

56 Based on data from iMoneyNet.

57 See, e.g., Comment Letter of the Investment
Company Institute, SEC File No. 4-619 (Aug. 20,
2012) (stating, “Investors pulled about $300 billion
from prime money market funds, which held such
securities. But those investors didn’t run from
money market funds. For every dollar that left
prime funds, 61 cents went into Treasury and
government and agency funds. It was a classic flight
to quality—and money market funds were the
vehicle of choice for fleeing investors.”).

not alleviate the reduction in the
availability of credit for businesses and
financial institutions that relied on
MMFs for short-term financing.58
Furthermore, government MMFs also
can be vulnerable to runs. In November
2008, Treasury agreed to assist with the
liquidation of the Reserve Fund’s U.S.
Government Fund by serving as “a
buyer of last resort” for securities held
by the fund, which suspended
redemptions in September 2008.5° In
addition, during the last three business
days in July 2011, amid large net
redemptions from institutional MMF's
(discussed below), outflows from
government MMFs totaled 7 percent of
assets and exceeded (as a percentage of
assets) outflows from prime funds.69

The 2010 Reforms Do Not Address
These Structural Factors

The SEC’s 2010 reforms are
important, but further reform is needed.
The SEC’s 2010 reforms helped to make
MMF's more resilient to certain short-
term market risks and more transparent.
However, they did not address certain
activities and practices of MMFs that
continue to make the funds vulnerable
to runs. Moreover, MMFs remain
concentrated and highly interconnected
with one another, the U.S. banking
system, and the broader financial
system.

Of the activities and practices listed
above that make MMF's susceptible to
runs, the two most directly addressed in
the SEC’s 2010 reforms are liquidity
risks associated with maturity
transformation and MMF portfolios’
exposures to credit and interest-rate
risks. While the reforms reduced these
risks, many of the credit and liquidity
risks at issue in 2008 persist today.
Importantly, if the rules adopted in 2010
had been in place in 2008, they would
not have prevented the Reserve Primary
Fund from breaking the buck due to its
holdings of Lehman securities.

Moreover, the redemptions from
many MMFs during the run in 2008
exceeded the liquidity buffers now
mandated by the daily and weekly
liquidity requirements that were
adopted as part of the 2010 reforms. At

58 MMF shareholders moving their investments
from prime MMFs to government MMF's in
September 2008 may have reduced the effect of this
episode on the availability of repo financing (since
some government funds invest in repo), on the
aggregate assets of MMFs, and on the fees earned
by MMF advisers.

59 See Treasury, ‘“Treasury Enters Into Agreement
To Assist the Reserve Fund’s US Government
Money Market Fund” (2008), available at http://
www.treasury.gov/press-center/press-releases/
Pages/hp1286.aspx.

60 Based on daily data on MMF assets from
iMoneyNet.
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the height of the run in 2008, 40
institutional prime MMFs (excluding
the Reserve Primary Fund) had one-day
outflows in excess of the new 10 percent
daily liquidity requirement, and 13 of
those funds’ one-day outflows exceeded
20 percent of assets. In addition, 10
institutional prime funds had five-day
outflows exceeding the new 30 percent
weekly liquidity requirement, including
eight funds with five-day outflows
greater than 40 percent of assets.61
Notably, outflows in 2008 probably
would have been considerably larger in
the absence of the unprecedented
government interventions to support
MMFs and short-term funding markets.

Evidence from 2011. Heavy outflows
from institutional prime MMFs in the
summer of 2011 further highlighted
MMFs’ continued vulnerability to runs,
even after the 2010 reforms. In the eight
weeks ending on August 3, 2011,
institutional prime funds experienced
net outflows of $179 billion (16 percent
of assets).62 Because the pace of
outflows in 2011 was well below that
experienced during the run in
September 2008 (total net redemptions
from prime institutional funds in two
days in 2008 exceeded the eight-week
outflow in 2011),63 MMFs were able to
withstand redemption pressures
without further repercussions.

The institutional investor
redemptions were apparently in
response to concerns about the funds’
European holdings and the U.S. debt-
ceiling impasse.54 Importantly, these
outflows occurred despite the fact that
the MMFs suffered no material losses
during this episode.®5 This is in stark
contrast to August 2007, when many
MMFs held distressed ABCP that
ultimately lost significant value, yet
institutional investors generally did not
respond by redeeming MMF shares,

61 Based on daily data on MMF assets from
iMoneyNet.

62 Based on weekly data on MMF assets from the
Investment Company Institute.

63 Based on daily data on MMF assets from
iMoneyNet, prime MMF assets fell a total of $194
billion on September 17 and 18, 2008.

64 Qutflows from institutional prime MMFs were
highly correlated with the funds’ European
exposures, particularly in June 2011. See Sergey
Chernenko and Adi Sunderam, “The Quiet Run of
2011: Money Market Funds and the European Debt
Crisis,” (May 12, 2012). During this eight-week
period, retail prime MMFs had small net inflows.

65During this episode of heavy redemptions
(from May to August 2011), the largest monthly
decline in any prime MMF’s reported shadow NAV
was 12 basis points, and only five funds
experienced shadow NAV declines of more than 4
basis points. Such small changes in shadow NAVs
are not unusual: In the first seven months of 2012,
three prime MMFs reported shadow NAV declines
of 10 basis points or more. Presumably, if MMF's
had suffered material losses in the summer of 2011,
redemptions would have been larger.

likely because investors expected
sponsors to absorb the losses.66
Redemptions in the summer of 2011
may indicate that institutional investors
have become more reactive and run-
prone since 2008, when the Reserve
Primary Fund’s sponsor was unable to
provide support to prevent that fund
from breaking the buck. Furthermore,
the increase in certain MMFs’ exposure
to European securities in 2011 appears
to have been motivated by increased
risk-taking in an attempt to boost
investment yields and revenues.57 This
motive was also reportedly a significant
factor in the investment policies that
ultimately led the Reserve Primary Fund
to break the buck.58

Council Proposed Determination
Regarding MMF's

As described above, the conduct and
nature of MMFs’ activities and practices
make MMFs vulnerable to runs that can
spread quickly across the industry. As
evidenced in the financial crisis, runs
on MMFs can result in significant
liquidity, credit and other problems in
the short-term credit markets,
particularly given the size and scale of
the MMF industry’s participation in
those markets; cause or exacerbate
substantial stresses in the financial
system; and threaten financial stability.
The interconnections among MMF's and
the concentration of the MMF industry
increase the likelihood that stresses at
one MMF will spread to other MMFs,
and MMF's’ interconnectedness with
other financial firms means that stresses
in MMF's can spread rapidly to the
larger financial system, further limiting
system-wide liquidity and credit.
Therefore, the Council proposes to
determine that the conduct, nature, size,
scale, concentration, and
interconnectedness of MMFs’ activities
and practices could create or increase
the risk of significant liquidity and
credit problems spreading among bank
holding companies, nonbank financial
companies, and the financial markets of
the United States.

V. Proposed Recommendations

The Council seeks comment on
proposed recommendations to the SEC
to address the structural vulnerabilities
of MMFs discussed in Section IV. In
particular, the Council aims to address

66 See SEC, Money Market Fund Reform,
Investment Company Act Release No. IC-28807, 74
FR 32688, 32691 (July 8, 2009); McCabe, 2010;
Brady, Anadu, and Cooper, 2012.

67 See Chernenko and Sunderam, 2012 and
Rosengren, 2012.

68 See Investment Company Institute, “Report of
the Money Market Working Group”” (March 17,
2009); McGabe, 2010; Kacperczyk and Schnabl,
2012.

the activities and practices of MMF's
that make them vulnerable to
destabilizing runs: (i) The lack of
explicit loss-absorption capacity in the
event of a drop in the value of a security
held by an MMF and (ii) the first-mover
advantage that provides an incentive for
investors to redeem their shares at the
first indication of any perceived threat
to an MMF’s value or liquidity.

In considering options for further
reform, the Council notes three key
features of MMF's that make them
appealing to investors: The stability of
principal associated with the funds’
stable $1.00 per share NAV, liquidity
through shares that can be redeemed on
demand, and market-based yields that
often exceed those of short-term
Treasury securities and rates on FDIC-
insured bank deposits.

The activities and practices of MMF's
that have made them appealing to
investors also contribute to their
vulnerability to runs. For example, both
MMFs’ reliance on rounding to maintain
stable NAVs and the liquidity of MMF
shares contribute to a first-mover
advantage for redeeming investors.
MMFs’ practice of investing in short-
term securities with interest-rate and
credit risk to boost yields, without
explicit loss-absorption capacity, makes
them more vulnerable when losses do
occur.

Therefore, reforms that would provide
meaningful mitigation of the risks posed
by MMF's would likely reduce their
appeal to investors by altering one or
more of their attractive features. The
first proposed alternative would require
funds to have a floating NAV by
removing the valuation and pricing
provisions in rule 2a—7 that currently
allow funds to maintain a stable,
rounded $1.00 NAV. Alternatives Two
and Three would preserve, and
potentially bolster, the principal
stability that investors currently enjoy
by preserving the stable NAV, but
would likely reduce the higher yields
and/or the liquidity that MMFs offer to
investors. These reform alternatives,
therefore, present trade-offs between
stability, yield, and liquidity.

Different MMF investors may have
different preferences. Accordingly, it
may be optimal to offer both floating
NAYV funds and stable NAV funds with
enhanced protections and to allow
investors to determine which they
prefer. The Council seeks comment on
the merits of adopting such a flexible
approach as well as the merits of
recommending a single structural
reform alternative.
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A. Alternative One: Floating Net Asset
Value

Require MMFs to have a floating net
asset value per share (NAV) by
removing the special exemption that
currently allows MMFs to utilize
amortized cost accounting and/or penny
rounding to maintain a stable NAV. The
value of MMFs’ shares would not be
fixed at $1.00 and would reflect the
actual market value of the underlying
portfolio holdings, consistent with the
requirements that apply to all other
mutual funds.

(i) Description of the Alternative

Overview. This reform alternative
would require MMFs to have a floating
NAYV instead of a stable NAV. The price
per share would fluctuate based on
small changes in the value of the MMF’s
portfolio, rather than remaining at $1.00
absent a break the buck event. As such,
the value of MMFs’ shares would reflect
the market value of the underlying
portfolio holdings, consistent with the
valuation requirements that apply to all
other mutual funds under the
Investment Company Act. As discussed
in more detail below, a requirement that
MMFs use floating NAVs could make
investors less likely to redeem en masse
when faced with the prospect of even
modest losses by eliminating the “cliff
effect”” associated with breaking the
buck. Regular fluctuations in MMF
NAVs likely would cause investors to
become accustomed to, and more
tolerant of, fluctuations in NAVs. A
floating NAV would also reduce the
first-mover advantage that exists in
MMFs today because investors would
no longer be able to redeem their shares
for $1.00 when the shares’ market-based
value is less than $1.00. This alternative
does not contemplate requiring funds to
have an NAV buffer.

Rule 2a—7 protections remain.
Consistent with investors’ expectations
about the nature of their MMF
investments, the risk limiting provisions
of rule 2a-7 that govern the credit
quality, maturity, liquidity, and
diversification of MMFs’ portfolios
would continue to apply to any fund
that called itself a “money market fund”
or used a similar name.

Portfolio valuation. This alternative
would require removing the provisions
of rule 2a—7 that allow MMFs to use the
penny rounding method of pricing and
the amortized cost method of valuation
for their portfolios, except to the extent
other mutual funds may do so. Rather,
MMFs would value their portfolios like
all other mutual funds, including using

amortized cost valuation only under
certain limited circumstances.59

Share pricing. Under this alternative,
each floating-NAV MMF would re-price
its shares to $100.00 per share (or
initially sell them at that price) to be
more sensitive to fluctuations in the
value of the portfolio’s underlying
securities than under a $1.00 share
price. For example, a 5 basis point loss
would not move the share price of a
floating-NAV MMF with a share price of
$1.00.70 If the fund’s shares were priced
at $100.00, in contrast, the fund’s share
price would decrease by 5 cents to
$99.95. Hence, a $100.00 share price is
more likely than a $1.00 share price to
result in regular fluctuations in NAVs
and therefore changes in investor
expectations and behavior. Just like in
any other mutual fund, shareholders
would be able to purchase and redeem
fractional shares, and as a result the re-
pricing would not impact shareholder
purchases and redemptions. For
example, a shareholder could still
purchase or redeem $50 of MMF shares
regardless of the fund’s price per share.

Removing exemptions under the
Investment Company Act. Because
MMFs would no longer seek to maintain
a stable NAV, the SEC also would need
to rescind two rules under the
Investment Company Act that provide
exemptions to MMFs to prevent a fund
from breaking the buck:

e Orderly Liquidation. Rule 22e-3
currently allows an MMF to suspend
redemptions and begin an orderly
liquidation if the fund has broken or is
about to break the buck. With a floating
NAV, the need for MMF sponsors or
boards of directors to suspend
redemptions or otherwise intervene
upon share price declines should be
significantly reduced except under the
most extreme market circumstances.”?

e Sponsor Support. Rule 17a-9
allows affiliates of an MMF to purchase
portfolio securities from an MMF and
typically is used to support an MMF’s
stable price per share. Because a
floating-NAV MMF is designed to

69 All mutual funds, when fair valuing a portfolio
debt security, may value the security at its
amortized cost only if the security has a remaining
maturity of 60 days or less and the fund’s board of
directors determines, in good faith, that the
security’s fair value is its amortized cost value and
the circumstances do not suggest otherwise (e.g., an
impairment of the creditworthiness of an issuer).
See SEC, Valuation of Debt Instruments by Money
Market Funds and Certain Other Open-End
Investment Companies, Investment Company Act
Release No. 9786, 42 Fed. Reg. 28999 (June 7, 1977).

70 The fund would have a share price of $0.9995
after the loss which, even without penny rounding,
would be rounded up to $1.00.

71 Any mutual fund, including a floating-NAV
MMF, may seek an order from the SEC permitting
the fund to suspend redemptions and liquidate.

fluctuate in value, allowing the type of
affiliate support currently permitted
under rule 17a—9 would appear to be
unnecessary. This type of affiliate
support is not permitted for any other
type of mutual fund.

Transition. To reduce potential
disruptions and facilitate the transition
to a floating NAV for investors and
issuers, existing MMFs could be
grandfathered and allowed to maintain
a stable NAV for a phase-out period,
potentially lasting five years. Instead of
requiring these grandfathered funds to
transition to a floating NAV
immediately, the SEC would prohibit
any new share purchases in the
grandfathered stable-NAV MMFs after a
predetermined date, and any new
investments would have to be made in
floating-NAV MMFs. This would
discourage significant and sudden
investor redemptions that could occur
out of fear that a fund would force
existing shareholders to incur a loss
immediately upon the fund’s transition
to a floating NAV.

(ii) Benefits and Considerations

An SEC requirement that all MMFs
operate with a floating NAV could
reduce financial instability and the risk
of runs among MMFs in several ways.

Modified investor expectations. A
floating NAV would make gains and
losses on MMF investments a regular
occurrence. It would accustom investors
to changes in the value of their MMF
shares and reduce the perception that
shareholders do not bear any risk of loss
when they invest in an MMF. Such
beliefs can make MMFs prone to runs if
shareholders suddenly become
concerned that they may bear losses.
Breaking the buck should no longer be
a significant event because MMFs
would simply fluctuate in value in the
same manner as other mutual funds.
Losses—which are inevitable in an
investment product—would no longer
be obscured by valuation and rounding
conventions, but would be borne by
shareholders and reflected in a fund’s
share price just like all other mutual
funds.

Similar to other mutual funds. A
floating NAV would allow MMFs to
operate with the same price
transparency as all other mutual funds.
Currently, shadow prices for stable NAV
funds are disclosed on a monthly basis
with a 60-day delay. Under a floating
NAV model, shareholders would not be
required to obtain and analyze an
MMF’s portfolio to surmise the fund’s
mark-to-market value. Rather, investors
would see day-to-day fluctuations in
value in different market conditions and
interest-rate environments, just as they
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do today with all other mutual funds.
This information should help all types
of investors in MMF's make investment
decisions that better match their risk-
return preferences.

Investors bear risk. A floating NAV
would remove uncertainty or confusion
regarding who bears the risk of loss in
an MMF. A floating NAV would
reinforce the principle that investors,
not fund sponsors or taxpayers, are
expected to bear the pro rata risk of loss
in MMFs, as they do with other
investment vehicles.

Reduced first-mover advantage. Such
a change would reduce, though not
eliminate, the first-mover advantage
currently present in MMF's because all
redemptions would be priced at a fund’s
per share mark-to-market value. MMF
shareholders would no longer have the
opportunity to redeem shares at $1.00
when their market-based value falls
below $1.00; so redemptions would no
longer threaten to concentrate an MMF’s
loss over a shrinking shareholder base.
In addition, even if some shareholders
redeem due to a sudden change in
perceived risk, a floating NAV results in
a fairer allocation of losses among
redeeming and remaining investors.

Though this first-mover advantage
would be reduced, the incentive to
redeem before others may remain, in
part, because each MMF has a limited
supply of liquid assets with which to
meet redemptions. Shareholders still
may have an incentive to redeem
quickly from an MMF, just as they do
from any mutual fund that is at risk of
depleting its most liquid assets, because
subsequent redemptions may force the
fund to dispose of less liquid assets and
potentially incur losses. In addition,
while a floating NAV would remove the
ability of a shareholder to redeem shares
at $1.00 when the market value is less
than $1.00, it would not remove a
shareholder’s incentive to redeem
whenever the shareholder believes that
the NAV will decline significantly in
the future, consistent with the incentive
that exists today for other types of
mutual funds.

Evidence from other jurisdictions and
U.S. ultra-short bond funds suggests that
floating-NAV MMFs could experience
redemption pressures under stressed
market conditions.”2 Such behavior

72Floating NAV cash funds in other jurisdictions
and U.S. ultra-short bond funds also suffered heavy
redemptions during the financial crisis. See, e.g.,
Gordon and Gandia, 2012 and Comment Letter of
the Investment Company Institute, SEC File No.
4-619 (Jan. 10, 2011), at 33—-34 (“ICI January PWG
Letter”) (noting that “by the end of 2008, assets of
[ultra-short bond] funds were down more than 60
percent from their peak in mid-2007"" and ‘“French
floating NAV dynamic money funds (or trésorerie
dynamique funds), lost about 40 percent of their

could be more likely if a floating-NAV
MMF continues to be used as a cash
management product and investors do
not fully adjust their expectations of the
risks inherent in MMFs. This
adjustment could fail to take place
because, under normal market
conditions, the value of a floating-NAV
MMF, even re-priced to $100.00 per
share, would likely not fluctuate to the
same degree as other mutual funds
because of the risk-limiting conditions
applicable to MMFs.73 Investors may
come to accept small, temporary
variations in the value of their MMF
shares, but still redeem at the prospect
of larger declines.

Tax considerations. A floating NAV
for MMFs also would present certain
federal income tax issues for MMFs and
their investors. The stable NAV of MMF
shares under present law results in
simpler tax-reporting rules for
transactions in MMF shares than the
rules for transactions in shares of all
other types of mutual funds. Because all
purchases and sales of MMF shares are
at the same $1.00 price, these
transactions generate no taxable gains or
losses, obviating the need for
shareholders to track the basis and
holding period of particular shares. If
the NAV of MMF shares were instead to
fluctuate, there would be gains and
losses to report. More specifically,
because each redemption of MMF
shares could produce a gain or loss for
the shareholder, it would be necessary
to determine for every redemption—(i)
which share was redeemed, (ii) the tax
basis (generally, the acquisition cost) of
that share, and (iii) whether the holding
period of that share was long term or
short term. In addition, if a shareholder
purchases shares in an MMF within
thirty days before or after a redemption,
the Tax Code’s “wash sale” rules would

assets over a three-month time span from July 2007
to September 2007”); Comment Letter of the
European Fund and Asset Management Association,
SEC File No. 4-619 (Jan. 10, 2011) (“In a matter of
weeks, EUR 70 billion were redeemed from these
[enhanced money market] funds, predominantly by
institutional investors; around 15-20 suspended
redemptions for a short period, and 4 of them were
definitely closed”). In each case, these funds were
not subject to the same investment restrictions as
U.S. MMFs and as a result the experience of these
funds is not necessarily indicative of the way
floating-NAV MMFs and their investors would
respond under this alternative in times of stress. In
addition, many European MMFs accumulate
dividends, rather than distributing any net income
the fund earns to shareholders. Accordingly, losses
in these funds are generally reflected as a negative
yield rather than a loss in the value of a share.

73 See, e.g., Comment Letter of HSBC Global Asset
Management on the European Commission’s Green
Paper on Shadow Banking (May 28, 2012), available
at http://ec.europa.eu/internal_market/
consultations/2012/shadow/individual-others/
hsbc_en.pdf.

limit the extent to which the
shareholder could deduct any loss
realized on the redemption.”4

Because of the high volume of
redemptions of shares of MMFs,
however, and because of the minimal
per share losses that may result from
each redemption, the Council
understands that the Treasury
Department and the IRS will consider
administrative relief for both
shareholders and fund sponsors. Among
the questions that the Council
understands they plan to address are
whether changes to tax rules and forms
(including new assumptions and default
methods) could simplify the
measurement and reporting of gains and
losses from floating-NAV MMFs. Today,
the sponsors of non-MMF 75 mutual
funds must report the basis and holding
period of redeemed shares both to the
IRS and to redeeming shareholders
(referred to as “‘basis reporting”). The
Treasury Department and the IRS have
indicated to the Council that they will
consider the extent to which expansion
or modification of basis reporting could
help shareholders deal with floating-
NAV MMFs. Finally, they will evaluate
the possibility of some administrative
relief from the wash sale rules for de
minimis losses on floating-NAV MMF
shares.

Accounting impacts. There also are
accounting considerations relating to
floating-NAV MMFs. U.S. generally
accepted accounting principles (GAAP)
currently include investments in MMFs
as an example of a cash equivalent.”6
Shareholders and their accountants
would need to evaluate whether a
floating-NAV MMF meets the
characteristics of a cash equivalent
under relevant accounting guidance.

Operational costs. MMF's also would
have to change their operations to
accommodate a floating NAV. MMF's
and their transfer agents are currently
required to have the capacity to transact
at the fund’s floating NAV,77 but a
permanent change to a floating NAV
may require additional operational
changes.”8 These costs may be
mitigated, however, because MMF's are
required periodically to determine their
market-based NAV and currently have
systems in place to do so. In addition,

74 See 26 U.S.C. 1091.

7526 CFR 1.6045-1(c)(3)(vi) exempts MMF's from
this requirement.

76 Financial Accounting Standards Board,
Accounting Standards Codification paragraph 305—
10-20.

7717 CFR 270.2a-7(c)(13).

78 For a discussion of potential operational costs,
see e.g., Comment Letter of John D. Hawke, Jr. on
behalf of Federated Investors, Inc., SEC File No. 4—
619 (Dec. 15, 2011).
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MMF sponsors may be able to adapt the
systems used by their other mutual
funds, which price at market value each
day, to their floating-NAV MMFs. For
example, funds may need to modify
policies and procedures in order to
calculate a daily floating NAV per share
and to communicate that value to their
distribution partners and shareholders
on an ongoing basis. Both fund
complexes and other intermediaries in
the distribution chain may need to
reprogram systems to accommodate a
permanent floating NAV.

MMFs’ current ability to transact at a
stable NAV also generates other
operational efficiencies that may be lost
with a floating NAV. Some of these
conveniences have evolved due to
expectations that MMF share prices
would never fluctuate and are not
consistent with the actual risks in MMF
portfolios. For example, a stable NAV
facilitates same-day settlement of
purchase and redemption transactions.
MMF's would need to modify systems to
allow same-day settlement to continue
with a floating-NAV MMF or shift to
next day settlement.”?

Impact on industry size. Moving to a
floating NAV may cause the MMF
industry’s AUM to contract. Some MMF
investors may be unwilling or unable to
conduct their cash management through
an investment vehicle that does not
offer a stable value.8® Some institutional
investors may be prohibited by board-
approved guidelines or firm policies
from conducting cash management
using MMF's that do not have a stable
NAV and may be unwilling to change
these policies. Other investors, such as
some state and local governments, may
be subject to statutory or regulatory
requirements that permit them to invest
certain assets only in funds that seek to
maintain a stable net asset value.

These factors may reduce overall
investor demand for MMFs, which
would diminish the funds’ capacity to
invest in the short-term securities of
financial institutions, businesses, and
governments, possibly impacting their
costs of funding.81 Elimination of the

79To see one example of a floating-NAV MMF
that conducts same-day settlement, see DWS
Variable NAV Money Fund Prospectus (Dec. 1,
2011) (“If the fund receives a sell request prior to
the 4:00 p.m. Eastern time cut-off, the proceeds will
normally be wired on the same day. However, the
shares sold will not earn that day’s dividend.”).

80 See generally ICI January PWG Letter;
Comment Letter of the American Bankers
Association, SEC File No. S7-11-09 (Sept. 8, 2009);
Comment Letter of Fidelity Investments, SEC File
No. 4-619 (Feb. 3, 2012); Comment Letter of
Treasury Strategies, Inc., SEC File No. S7-11-09
(Sept. 8, 2009).

81 See, e.g., Comment Letter of the Investment
Company Institute, SEC File No. 4-619 (Apr. 19,
2012) (enclosing survey data reflecting, among other

stable NAV would be a significant
change for a multi-trillion dollar
industry in which the stable $1.00 share
price has been a core feature. It may take
time for investors and short-term
funding markets to adjust to such a
change, and the ultimate long-term
reaction to such a change is difficult to
predict with any precision. In addition,
if the transition to the new regulatory
regime prompted investors to redeem
suddenly and substantially, the
transition itself could create financial
instability. A longer transition period
and the grandfathering of existing fund
shareholdings are designed to lessen
this risk.

(iii) Questions

The Council requests comment on
this alternative as well as on all aspects
of the discussion presented above. The
Council also requests any quantitative
analysis or data from commenters
relating to this alternative.

Would requiring that all MMFs
operate with a floating NAV make them
less susceptible to runs? Would it
reduce or increase the potential
financial instability associated with
MMFs? Would it enhance their
resiliency?

Would floating the NAV alter investor
expectations and make them
substantially more willing to bear losses
from their MMF investments?
Alternatively, would shareholders
become accustomed only to relatively
small fluctuations in value but redeem
heavily in the face of more significant
losses?

Would some MMF sponsors support
their MMF's despite the elimination of
rule 17a-9 (for instance, by contributing
capital) under this option and thereby
prevent their share prices from
deviating materially on a day-to-day
basis? If so, would this mitigate the
achievement of reform objectives?
Should sponsor support of MMFs be
prohibited? 82

things, that 79 percent of the 203 respondents
(corporate, government, and institutional investors)
would decrease or stop using MMFs if the funds
had floating NAVs); Comment Letter of Fidelity
Investments, SEC File No. 4-619 (Feb. 3, 2012)
(enclosing survey data reflecting, among other
things, that 57 percent of surveyed institutional
investors and 47 percent of surveyed retail investors
would reduce or eliminate their investments in
MMFs if the funds used floating NAVs). Some
institutional investors could be required to seek
changes to investment policies or statutory or
regulatory restrictions that otherwise could
preclude them from investing certain assets in
funds with floating NAVs. See, e.g., Comment Letter
of the American Bankers Association, SEC File No.
S7-11-09 (Sept. 8, 2009).

82 See, e.g., Comment Letter of HSBC Global Asset
Management on the European Commission’s Green
Paper on Shadow Banking (May 28, 2012), available
at http://ec.europa.eu/internal_market/

Would initially re-pricing MMF
shares to $100.00 per share help
sensitize investors to fluctuations in
fund value and better change investor
expectations? Should they be initially
re-priced to a different value than
$100.00 to best achieve this goal, for
instance, $10.007

Should existing MMFs be
grandfathered for a limited phase-in
period, as discussed above, or should
they be grandfathered indefinitely?
What length of time should be the
optimal phase-in period? What length of
time would be appropriate after which
the SEC would prohibit any new share
purchases in stable-NAV MMFs, and
any new investments would have to be
made in floating-NAV MMFs?

Should the current basis reporting
rules applicable to other mutual funds
be extended to MMFs in their present
form, or can those rules be simplified in
a manner that better reflects the
comparatively larger volume of
transactions in MMF shares and the
greater likelihood that gains or losses
arising from those transactions will be
relatively small on a per-share basis?
Are there changes to the basis-reporting
rules, such as the use of rounding
conventions, that would reduce
compliance costs for MMFs while
providing shareholders with the
information they would need?

Are there classes of MMF
shareholders to which current law does
not require basis reporting but which
may be unable to obtain this
information from an MMF fund in the
absence of an explicit regulatory
requirement?

If the Treasury Department and the
IRS were to provide administrative
relief for de minimis losses on wash
sales of shares in MMFs, what should be
the terms of that relief?

How significant are the accounting
and operational considerations relating
to floating-NAV MMFs? To lessen
possible issues arising from these
considerations, what recommendations
would commenters have for possible
changes to accounting treatment for
floating-NAV MMFs? What amount of
operational costs would fund groups
incur to implement a floating NAV for
MMFs? To what extent are funds and
their intermediaries currently prepared
to operate floating-NAV MMFs on an
ongoing basis due to the current

consultations/2012/shadow/individual-others/
hsbc_en.pdf. “We believe any ambiguity of risk
ownership must be removed so risk is correctly
priced. We therefore propose a prohibition on MMF
sponsors providing support to their MMFs. This
will make clear to all investors that they are buying
an investment product and own the risks and
rewards of that investment.”


http://ec.europa.eu/internal_market/consultations/2012/shadow/individual-others/hsbc_en.pdf
http://ec.europa.eu/internal_market/consultations/2012/shadow/individual-others/hsbc_en.pdf
http://ec.europa.eu/internal_market/consultations/2012/shadow/individual-others/hsbc_en.pdf
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requirement that MMFs be able to
transact at a price other than the fund’s
stable price per share and as a result of
the group’s existing systems for their
other mutual funds?

Would investors and their
accountants consider floating-NAV
MMFs to be cash equivalents under
relevant accounting guidance without
clarification by accounting standard
setters? If not, what are the implications
for a shareholder that treats MMF shares
as an investment for accounting
purposes? If not, and if there were relief
on the potential accounting
considerations, would these funds be an
attractive investment to investors?

Should any types of MMF's be exempt
from a requirement that they operate
with a floating NAV, such as retail
MMTFs, Treasury MMF's, or government
MMFs? If so, why? If there were an
exemption for retail funds, how should
the SEC define a retail MMF?

Should MMFs be required to mark-to-
market all assets in their portfolios
under this option and be limited in
using the amortized cost method of
valuation to the same extent as other
mutual funds? Why or why not? If the
SEC required MMFs to use floating
NAVs like other mutual funds, should it
nonetheless continue to permit different
valuation practices regarding portfolio
securities for MMF's versus other mutual
funds? How effective would this be
during times of stress, when markets for
such securities may be less liquid or
transparent?

Should a floating NAV requirement be
combined with any other regulatory
reform options, such as redemption
restrictions, to further lessen funds’
susceptibility to runs? If so, which
restrictions and why?

How would floating the NAV affect
investor demand for MMFs? To what
extent and why would investors
discontinue investing in MMFs if they
operated with a floating NAV? Where
would investors shift their investments
and how would this mitigate or increase
risks to financial stability?

B. Alternative Two: NAV Buffer and
Minimum Balance at Risk

Require MMFs to have an NAV buffer
with a tailored amount of assets of up
to 1 percent to absorb day-to-day
fluctuations in the value of the funds’
portfolio securities and allow the funds
to maintain a stable NAV. The NAV
buffer would have an appropriate
transition period and could be raised
through various methods. The NAV
buffer would be paired with a
requirement that 3 percent of a
shareholder’s highest account value in
excess of $100,000 during the previous

30 days—a minimum balance at risk
(MBR)—be made available for
redemption on a delayed basis. Most
redemptions would be unaffected by
this requirement, but redemptions of an
investor’s MBR itself would be delayed
for 30 days. In the event that an MMF
suffers losses that exceed its NAV
buffer, the losses would be borne first by
the MBRs of shareholders who have
recently redeemed, creating a
disincentive to redeem and providing
protection for shareholders who remain
in the fund. These requirements would
not apply to Treasury MMFs, and the
MBR requirement would not apply to
investors with account balances below
$100,000.

(i) Description of the Alternative

A second regulatory reform
alternative would mandate that most
MMFs: (i) Maintain an NAV buffer,
which would be a tailored amount of
assets of up to 1 percent in excess of
those needed for a fund to maintain its
$1.00 share price and which would
absorb day-to-day fluctuations in the
value of the fund’s portfolio securities;
and (ii) require that 3 percent of any
shareholder’s highest account value in
excess of $100,000 during the previous
30 days (the MBR) be available for
redemption with a 30-day delay. The
MBR requirement would have no effect
on any redemptions that leave an
investor’s remaining balance at least as
large as the MBR; only redemptions of
the MBR itself would be delayed. In the
event that an MMF suffers losses that
exceed its NAV buffer, those losses
would be borne first by the MBRs of
shareholders who have recently
redeemed. The