UNITED STATES COPYRIGHT ROYALTY JUDGES
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DIGITAL PERFORMANCE RIGHT
IN SOUND RECORDINGS AND
EPHEMERAL RECORDINGS

Docket No. 2009-1 CRB
Webcasting III

FINAL DETERMINATION OF RATES AND TERMS
I. INTRODUCTION
A. SUBJE'Ct OF THE 'PROCEEDIN:G
This is a 'rate determination 'proceeding convenedunder 17 U.S.C. § 803(b) et seq.
. and J7C.F:R.§
3'51 etseq.,. . in accord
withtheCol'yright Royalty Judges' Notice
. . .
-.

,f

, anr.I\111rieing; comm:en~ement\df pi~ceeding;\vith'~ requ~st for Petitions to Participate'in a> ,'.'
. 'p~bceeiiirlg to determine the fates aIidteim's for the 'digifal 'public performance of sound,'-, '" '.,
,
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recordings by means of an eligible nonsubscription transmission or a transmission made' ...
by a new subscription service undersection 114 of the Copyright Act, as amended by the
Digital Millennium Copyright Act ("DMCA"), and for the making of ephemeral copies in
furtherance of these digital public performances under section 112, as created by the
DMCA, published at 74 FR 318 (January 5,2009). The rates and terms set in this

!.

proceeding apply to the period of January 1, 2011 through December 31, 2015. 17
U.S.C. § 804(b)(3)(A).

B. STATUTORY BACKGROUND
A lengthy review of the history of the sound recordings compulsory license is
contained in the Final Determination for Rates and Terms in Docket No. 2005-1 CRB

DTRA, 72 FR 24084 (May 1, 2007)("Webcaster II,,).l This history was summarized by
the United States Court of Appeals for the District of Columbia Circuit in Intercollegiate

Broadcast System, Inc. v. Copyright Royalty Board, 574 F.3d 748, 753-54 (D.C. Cir. 2009),
as follows:
[Since the nineteenth century, the Copyright Act protected
the performance right of "musical works" (the notes and
lyrics of a song), but not the "sound recording." Writers
were protected but not performers.]

"

,",
"

I ' .. :' ,

."

In 1995, Congress passed the Digital Performance
Right in Sound Recordings Act. Pub. L. No. 104~39,
granting the owners of sound-recordings an exclusive right
in performance "by means of a digital transmission." 17
U.S.c. § 106(6); see Beethoven. com LLC v. Librarian of
Cong., 394 F.3d 939, 942 (D.C. Cif. 2005). The Digital
Millennium Copyright Act of 1998, Pub. L.·No. 105-304,
'. "created a statutory license inperformancesby webcast," to
serve Lntemet broadcasters'aiui to provide. a me~is 'of
paying copyright owners. Beethoven.com, 394 F.3d at 942;
see 17 U.S.C. § 114(d)(2), (f)(2}: To' govern ~he,broadcast
of sound recordings, Congress also created a licensing
scheme for so-called '~ephemeraF" recordings/'the
temporary copies necessary to facilitate the transmission of
sound recordings during, internet broadcasting."
Beethoven.com, 394 F.3d at 942-43; see 17 U.S.C. §
112(e)(4).
Congress has delegated authority to set rates for
these rights and licenses under several statutory schemes.
The most recent, passed in.2005 [sic], directed. the
Librarian of Congress to appoint three Copyright Royalty
Judges who serve staggered, six-year terms. See 17 U.S.C.
§ 801, et seq. These Judges conduct complex, adversarial
proceedings, described in 17 U.S.C. § 803 and 37 C.F.R. §
351, et seq., and ultimately set "reasonable rates and terms"
for royalty payments from digital performances. 17 U.S.c.

I The two prior webcasting proceedings often have been referred to informally as "Webcaster I" and
"Webcaster II," respectively, as opposed to the formal caption "DTRA" (which stands for "Digital
Transmissions Rate Adjustment"). In the current proceeding, we use the caption "Webcasting III" and
intend to caption future webcasting proceedings using the term "Webcasting" followed by the appropriate
Roman numeral.
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§ 114(f).... Rates should "most clearly represent the rates
and terms that would have been negotiated in the
marketplace between a willing buyer and a willing seller."
Id. [17 U.S.c. § 114(f)(2)(B)] "In determining such rates
and terms," the Judges must "base [their] decision on
economic, competitive and programming information
presented by the parties." Id. Specifically, they must
consider whether "the service may substitute for or may
promote the sales of phonorecords" or otherwise affect the
"copyright owner's other streams of revenue." !d. §
114(f)(2)(B)(i). The Judges must also consider "the
relative roles of the copyright owner and the transmitting
entity" with respect to "relative creative contribution,
technological contribution, capital' investment, cost, and
risk." Id. § 114 (f)(2)(B)(ii). Finally; "[i]n establishing
such rates and terms," the Judges'''may consider the rates
and terms for comparable types of digital audio
transmission services and comparable circumstances under
voluntary license agreements described in' subparagraph
" ,:
(A)." !d. § 114(f)(2)(B).. ;
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Intercollegiate Broadcast'"f}ystem, .Inc..··v. (~opyrig·ht.Royalty'B,oard, 574 ~F.3d 748, 753-54·~·:.i;::: ;r,~ ,.~_I .... !.\
: ,- ~.

(D.C. Cir. 2009).

I.'

;

!

Forty petitions to participate,were fi.led'in .response to the January 5, 2009, notice
.. '

.....

I

of commencement of the proceeding. The great majority of the petitioners were
webcasters. During the subsequent period of voluntary negotiations, settlements were
reached among many of the parties. In addition to the negotiation phase required in this'
proceeding, 17 U.S . C. § 803(b)(3), Congress enacted theWebcaster Settlement Acts of
2008 and 2009, which expanded the opportunities to resolve the issues in this proceeding,
as well as the issues in Webcaster II This legislation further impacted Webcasting III by
permitting the settling parties to determine if the settlements could be considered as
evidence before the Copyright Royalty Judges ("Judges,,).2 Eight settlements were

In the pleadings filed and during the testimony, Live365 attempted to introduce evidence about
agreements that contained provisions that they were not to be considered as precedential under the
Webcaster Settlement Acts. Following the clear language of the statute that these agreements were not

2
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resolved under the WebcasterSettlement Acts. 74 PR 9293 (March 3, 2009) (three
agreements); 74 FR 34796 (July 17, 2009) (one agreement); 74 PR 40614 (August 12,
2009) (four agreements). The rates and terms under these settlements were the basis of
approximately 95 percent of webcasting royalties paid to SoundExchange in 2008 and
2009. SX PPF at ~~ 50,51. 3 Evidence was presented in this proceeding by
SoundExchange, me. ("SX"), representing the owners, and three webcasters, College
Broadcasters, Inc. ("CBI"), Live365,Inc. C'Live365"), and mtercollegiate Broadcasting

-

,

System, me. ("IDS,,).4 CBI only pres~nted evidence to suppqrt adoption of its settlement
'-

. '.

~.'

with SoundExchange for noncommercialeducattonal webca'sters. SoundExchange and
Live365 presented evidence related to comniercial webcasters. The webcasting royalties'
•..... !

paid by Live365 to SoundExchange for 2008 and 2009 were less than 3 percent of total
".'

/"

webcasting royalties paid to SoundExchange. SX PFF at ~ 53. SoundExchange
presented evidence related to noncommercial webcasters, and IDS presented evidence for.
:".
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small noncommercial webcasters. Written
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discovery and testimony for both:

-

"

direct case and rebuttal case were filed on these issues.
On December 14, 2010, the Judges issued their Initial Determination of Rates and
1

j

Terms. Pursuant to 17 U.S.C. § 803(c)(2)(B) and 37 C.F.R. § 353.4, motions for
"admissible as evidence or otherwise taken into account," 17 U.S.c. § 114(f)(5)(C), these attempts were
rejected. See, e.g., 4/19/10 Tr. at 210:9-10 (sustaining objection·to Live365's motion to enter into evidence
the "Pure Play Agreement").
3 References to the proposed [mdings offact and con~lusions oflaw shall be cited as "PFF" or "PCL,"
respectively, and reply findings and conclusions oflaw shall be cited as "RFF" or "RCL," respectively,
preceded by the name of the party that submitted same and followed by the paragraph number. Similarly,
references to the written direct testimony shall be cited as "WDT" preceded by the last name of the witness
and followed by the page number. Likewise, references to the written rebuttal testimony shall be cited as
"WRT" preceded by the last name of the witness followed by the page number. References to the
transcript shall be cited as "Tr." preceded by the date and followed by the page number and the name of the
witness.

After filing Written Direct Statements, RealNetworks, Inc. withdrew from the proceedings, and Royalty
Logic, LLC, did not participate further.

4
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rehearing were due to be filed no later than December 29,2010. No motions were
received.
II. COMMERCIAL WEBCASTERS
A. COMMERCIAL WEBCASTERS ENCOMPASSED BY THE
NATIONAL ASSOCIATION OF BROADCASTERSSOUNDEXCHANGE AGREEMENT

On June 1,2009, the National Association of Broadcasters ("NAB") and
SoundExchange filed a settlement of all issues between them in the proceeding, including
the proposed rates and terms. This was one of the Webcaster Settlement Act agreements,
;published by the Copyright Office in the Federal Register,and was filed in this
proceeding, pursuant to 17 U.S.C. § 801(b)(7)(A), to be adopted as rates and terms for
some services of commercial broadcastersfcirthe period 2011 through 2015; It applies to
statutory webcasting activities ofcorhmerCial terrestrial broadcasters, including digital
.;::

".

simulcasts of analog broadcasts and separate digitalprograrnming. The settlement --

':. ::(

,-

includes per performance royalty rates, a minimum fee and reporting requirements that
are more comprehensive than those in the current regulations. Section 801(b)(7)(A)
allows for the adoption of rates and terms negotiated by "some or all of the participants in
a proceeding at any time during the proceeding"provided they are submitted to the
Copyright Royalty Judges for approval. This section provides that in such event:
(i) the Copyright Royalty Judges shall provide to those that
would be bound by the terms, rates, or other determination
set by any agreement in a proceeding to determine royalty
rates an opportunity to comment on the agreement and shall
provide to participants in the proceeding under section
803(b)(2) that would be bound by the terms, rates, or other
determination set by the agreement an opportunity to
comment on the agreement and object to its adoption as a
basis for statutory terms and rates; and
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(ii) the Copyright Royalty Judges may decline to adopt the
agreement as a basis for statutory terms and rates for
participants that are not parties to the agreement, if any
participant described in clause (i) objects to the agreement
and the Copyright Royalty Judges conclude, based on the
record before them if one exists, that the agreement does
not provide a reasonable basis for setting statutory terms or
rates.
17 U.S.c. § 801(b)(7)(A).
The Judges published the settlement (with minor modifications) in the Federal
Register on April 1, 2010, and provided an opportunity to comment and object by April
22,2010. 75 FR 16377 (April 1, 2010). No comments or objections were submitted, so
the provisions of 17 U.S.C. § 801 (b)(7)(A)(ii) do not apply. Absent objection from a

.

:

-

':.

party that would be bound by the proposed rates and terms and that would be willing to
. '. ':.
participate in further proceedings, the Copyright Royalty Judges adopt the rates and terms;...
~'.\

.

. , . . ' : ..

\
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in the settlement for certain digital transmissions of commercial broadcasters for the
:.:.

" ~

period of2011-2015. 17 U.S.c. § 801 (b)(7)(A). Cf Reviewofthe Copyright Royalty
......

Judges Determination, Docket No. 2009-1,74 FR 4537,4540 (January 26, 2009)(review
of settlement adoption).

B. ALL OTHER COMMERCIAL WEBCASTERS
1. Stipulation Concerning the Section 112 Minimum Fee
and Royalty Rate and Stipulation Concerning the Section 114
Minimum Fee
In between the direct and rebuttal phases, SoundExchange and Live365 presented
two settlements of issues for all remaining commercial webcasters not encompassed by
the NAB-SoundExchange agreement: (1) the minimum fee and royalty rates for the
section 112 license and (2) the minimum fee for the section 114 license. These two
settlements were included in one stipulation. The terms of the settlement are the same as

-6-

.f.

I .•

i .

the agreement reached and included as a final rule in Webcaster II, following remand.

See Digital Performance Right in Sound Recordings and Ephemeral Recordings (Final
rule), 75 FR 6097 (February 8,2010). The minimum fee for commercial webcasters is an
annual, nonrefundable fee of $500 for each individual channel and each individual station
(including any side channel), subject to an annual cap of $50,000. The royalty rate for
the section 112 license is bundled with the fee for the section 114 license. There is one
additional term in the stipulation that was not included in Webcaster II. The royalty rate
!

for the section 112 license is attributed to be 5% ofthe bundled royalties. There was no
objection to the stipulation. There was evidence presented to support the minimum fee
for commercial webcasters and the bundled royalty rates. SX PFF at" 459-468,472.

. ..,

P.

t·, ~

No evidence disputed it. These provisions are supported by the parties and the evidence.
', ...
.
The Judges accept and adopt these two stipulations as settling these issues.
'

2. Rate Proposals for the Section 114 License for
Commercial Webcastet.s: : ::' ., ; '.. ', .

'.,,' . _ , F

The:contending parties propose vastly differentiate am,ounts for the use of the
section 114 license for commercial webcasters. In its second revised rate proposal,
SoundExchange argues in favor of a pei-fofinance rate beginning at $.0021 per
performance in 2011 and increasing annually by.0002 to a level of$.0029 by 2015. SX'
PFF at' 118.
Live365 also proposes a per performance fee structure. By contrast, under the
Live365 proposal, commercial webcasters would pay $.0009 per performance throughout

-7-

the period 2011-2015. Rate Proposal For Live365, Inc., Appendix A, Proposed
Regulations at § 380.3(a)(I).5
Notwithstanding the gulf between the SoundExchange and Live365 proposed
royalty amounts, there is no difference between the parties with respect to the basic

structure of their proposed compensation schemes. Both SoundExchange and Live365
propose that per performance rates (typically stated as a fraction of a penny) be
applicable in the case of the section 114 license. Furthermore, the per performance usage
structure was adopted in Webcaster II. Webcaster II, 72 FR 24090 (May 1, 2007). It
remains the best structure for the reasons stated therein. Id. at 24089-90. Therefore, the
only issues we are left to decide are the applicable amount ofthe webcaster royalty rate
..

and whether any discount to that rate should be made on those occasions when certain

~

types of webcasters are aggregated...•'.
.'

i

.

\

. ,The starting point for our d~termin~~i(:mis the. ~ppl.i~able.amount of the section
114 performance rate.

3. The Parties' Disparate Approaches to Rate Setting for the
Section 114 License for Commercial Webcasters
Both Live365 and SoundExchange agree that the willing buyer/willing seller
standard should be applied by the Copyright Royalty Judges in determining the rates for
the section 114 license. Both recognize that those rates should reflect the rates that would
prevail in a hypothetical marketplace that was not constrained by a compulsory license.
However, in contrast to the positions of the copyright owners and commercial
services in Webcaster II, in the instant case SoundExchange and Live365 do not agree
that the best approach to determining rates is to look to comparable marketplace
5 In addition, Live365 seeks a 20% discount applicable to this commercial webcasting per performance rate
for certain "qualified webcast aggregation services." This proposal is discussed infra at Section II.B.5.
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agreements as "benchmarks" indicative of the prices to which willing buyers and willing
sellers would agree in the hypothetical marketplace. On the one hand, Live365 primarily
seeks to support its rate proposal by means of a modeling analysis that aims to determine
the amount of any residue that may remain for compensating the sound recording input a
commercial webcaster uses, after reducing webcaster revenues. by an amount equal to the
cost of all other inputs utilized by the webcaster in providing its service and also by an
assumed amount of webcaster profits. By contrast, SoundExchange puts forward a
benchmark approach in support ofits rate proposal, similar to the primary argumentit
made in Webcaster II and an approach adopted by the Judges therein.

a. The Live365 Approach
,.

;

.... Live365 relies primarily on a modeling analysis provided hy Dr. Mark Fratrik that

seeks to, identify the rate that commercialwebcasters "would have been willing to pay in ' ::
,; a negotiated settlement between a willing buyer anda willing seller." Fratrik Corrected: . ,..'
..

, and Amended WDT at 5. We find that Dr. Fratrik presumes behavioral constraints not

I ..

found in the statutory standard and, that even if we were to ignore the distortions created
by such added constraints, his analysis suffers from so many other unwarranted explicit
assumptions and data defects as to make his analysis untenable.
i. Dr. Fratrik's Model and the Hypothetical Market
The terms "willing buyer" and "willing seller" in the statutory standard simply
refer to buyers and sellers who are unconstrained in their marketplace dealings. In other
words, the buyers and sellers operate in a free market unconstrained by government
regulation or interference. (See,for example, Noncommercial Educational Broadcasting

Compulsory License (Final rule and order), 63 FR 49823, 49834 (September 18, 1998).

-9-

("[I]t is difficult to understand how a license negotiated under the constraints of a
compulsory license, where the licensor has no choice to license, could truly reflect 'fair
market value. '''). Moreover, neither the buyers nor the sellers exercise such monopoly
power as to establish them as price-makers and, thus, make negotiations between the
parties superfluous. Webcaster II, 72 FR 24091 (May 1, 2007). ("In other words, neither
sellers nor buyers can be said to be 'willing' partners to an agreement if they are coerced
to agree to a price through the exercise of overwhelming market power.")

Dr. Fratrik and Live365 either misperceive the plain meaning of the terms of the
statute or deliberately seek to expand the meaning of a "willing 'buyer" as articulated in '
the willing buyer-willing seller standard that'governs this proceeding. For them, a
,- J'willing:buyer" is viewed through,thelens ofan, additional po1i9Y consideration nowhere, ·

,,', "'", ,~ "L-",

;"":

.

.

'.' i·'

" , \

!

I

'artjculated in the statute-i.e., that a buyer can only be considered "willing",if that buyer is,
',able.to,obtain the sound recording input at, a price' that allows the buyer to earn at leasta i,

. ,20,percentoperating profit margin-from the'l.!-se ofthatiiipuLThus, in Dr, Fratrik's '
analysis; a "representative" single buyer is deemed to be constrained in its behavior, from, '
participating in the input market for sound recordings unless its operating profit margin
expectations in the output market for webcasting services are guaranteed at a level
consistent with an industry-wide average profit nlaigin for a purportedly comparable
industry such as terrestrial radio. Fratrik Corrected and Amended WDT at 21-22.
Nothing in the statute supports reading such a behavioral constraint into the
hypothetical marketplace to be derived by the Judges in this proceeding. Indeed, a
. similar argument that economic viability based on the sufficiency of revenue streams to
cover costs determines any individual buyer's'''willingness~' to pay for an input raised by

- 10-
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Live365 in Webcaster I, was rejected in that proceeding. Determination ofReasonable

Rates and Terms for the Digital Performance ofSound Recordings and Rphemeral
Recordings (Final rule and order) ("Webcaster I"), 67 FR 45240,45254 (July 8, 2002)
("Thus, the Panel had no obligation to consider the financial health of any particular
service when it proposed the rates.").
Dr. Fratrik's notion of a representative entity adds an operating condition that
distinguishes his conceptual formulation from that of a statistically average firm in an
industry. Hjs representative firm must reach one specified minimum profit margin and,
therefore, can only be satisfied with a royalty rate sufficient to allow it to reach that profit
margin. Any lower assumed profit margin would, ceterus paribus, necessarily result in a
lower recommended royalty rate. ,Thus,'Dr. Fratrik effectively assumes that his
, -representative fiml will never have a 'reason 10 operate at less than a particular operating,.'
'. . -:,'",i"

, " ,~'profit margin (i. e., 20%).

.~

.

'" ': But there is no a priori reason to believe that a representative webcaster would

.i. ':;: ..

";

r

I

not accept a lesser profit margin, so long as it earns a profit and/or finds no risk-adjusted
rate of r~tum that could be earned by an alternative investment. Indeed, basic
microeconomic analysis recognizes that, in the short-run, it is in the interest of a firm to
continue to produce even at an operating loss, so long as its variable costs are covered
and some contribution can be made toward fixed costs-otherwise, the loss incurred by the
firm will be even greater (i.e., full fixed costs ifno production takes place).6 In short, Dr.
Fratrik's assumption of a 20% profit margin totally ignores the possibility of webcasters

6 See, for example, Varian, Hal, Intermediate Microeconomics: A Modern Approach, (W.W. Norton &
Company, 2009) at 350, 401. Mansfield, Edwin and Yohe, Gary Wynn, Microeconomics: Theory and
Applications, (W,W. Norton & Company, 2004) at 296, 407; see also 7/28/10 Tr. at 54:2-14 (Salinger).
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with a whole range of potential acceptable operating profit margins--whether lesser or
greater-that would be dependent on such things as varying capital investment costs
among webcasters, changing market conditions in output markets, and the applicable
time horizon. 7
Still another difficulty with Dr. Fratrik's conceptual framework is that his single
"representative" buyer is treated as tantamount to an industry, But no single firm is
typically the equivalent of an industry on the demand side of the market,

although·th~re is

the obvious exception where a single monopsonistic buyer constitutes the entire demand'
.side of the market for a particular input. While Dr. Fratrik does not make the c1aimthat. '
his representative commercial webcaster is a.monopsonist, his analysIs effectively
,

produces that result.
.

.

.

..- '

,

, -.. ;

..

'1.

'FQr example, Dr. FratIikexplains that he chose to wed a 20% operating profit

"
!"

margin assumption to his cost and revenue estimates to ·'derive a resulting value for the: ,'"
':'::

~

(~opyrighted

,'Vork.': Fratrik (~orrected'and Amen.<ied "WI)'[. at ,15~ 23.

Ir~ other·:v'ror<\s.," I~)r.;.:.

Fratrikand Live365 effectively c1aiIll that no buyer would ever be a "willing buyer'?·,
unless the price of only the one input here analyzed (i. e., the royalty rate for sound,
recording's) is low enough to provide all buyers with sufficient revenue after the royalty
payment to cover all other input costs and yield an operating profit margin of 20%. It is a
claim that, rather than resulting from any careful analysis ofthe market demand and,
supply schedules, blithely ignores such analysis in favor of a single price point wholly

7

In the long-run, all short-run fixed costs become variable.
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detennined by a single actor on the demand side of the market without any reference to
the supply side of the market. 8
In other words, Dr. Fratrik's single "representative" buyer's business model is to
be treated as if it is the only webcasting production model in the whole webcasting
industry. Instead of a market demand curve, Dr. Fratrik puts forward the implicit
'. assumption that the amount of sound recording perfonnances demanded must be
, whatever his representative firm deems best for its particular technological and
organizational structure. But no one firm.'s demand curve is equivalent to the market :s
demandcw:ve, unless that finn is a monopsonist. Rather,

as we have noted in Webeaster

. II arid the CARP noted in Webcaster fbefore'us, in the hypothetical marketplace we '
attempt to replicate, there would be significant variations, among both buyers and seHers.l
.;...~~.

'.:~"':.

" '; "c'

,·t· . ··

m:terms'ijf sophistication, econoniic 'resour~es', business exigencies, and myriad other ,': :'~ ";:'

\fac.tckS'~,Webcaster

II, 72 FR 240.87 (May 1,2007); In the Afatter ofRate Settingfor:the :,;' .:.' .....

) . ',. ])igita!-.!?ei:formance ofSound Recordings arid Ephemeral Recordings, Re,oortof tM
••

'

•

I'"

I

, . Copyright Arbitration Panel to the Librarian ofCongress, Docket No. 2000-9 CARP .
DTRA 1&2 ("Webcaster I CARP Report!') at 24.
Finally, even assulning the absence ofthe additional errors catalogued below, Dr.
Fratrik's analysis, which focuses on past operating income statements to detennine a
royalty rate for all commercial webcasters in the future, fails to establish any behavioral
, . infonnation that would help to delineate the hypothetical marketplace we must replicate.
Instead, Dr. Fratrik's analysis is largely mechanical and leads to an unsupported
8 Dr. Fratrik implies that because the record companies supplying the sound recordings will incur
something near zero incremental costs, the supply side of the market may be largely ignored. 4/27/10 Tr. at
1131: 12-1133: 19 (Fratrik). But Dr. Fratrik offers no empirical support for his assertion as to actual
incremental costs. We have clearly rejected a similar contention put forward in Webcaster lIon both
empirical and theoretical grounds. Webcaster II, 72 FR 24094 (May 1,2007).
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conclusion that past revenues and non-royalty costs, coupled with a webcaster operating
profit margin not demonstrated to be related to past operating revenue and cost
considerations (see infra at Section ILB.3.a.ii.), will repeatedly recur at the same levels in
each year over the five-year period of the license going forward. Having tightly
constrained the possibilities of market behavior in this manner, Dr. Fratrik's model then
automatically produces an unchanging residue and,hence, an unchanging royalty rate for
the whole period. 9 This is a dubious result that flows from the unwarranted assumption
of what amounts to a behavioral straitjacket.
Moreover, even if Dr. Fratrik's·problematic behavioral constraints and implicit
'assumptions somehow could be ignored, ·his·analysis suffers from so many other
.UUW2.fdltited

explicit assumptions and data:de.feets.as to make it untenable.

: A

~_

;

ii.. The....:SpecificEleme!lts of Dr.'J'Tatrik's Model
..,,'~·"Dr.Fratrik's
.: ".','.

/.'.~ '-pn'iJ~itmargins are

assumptions;regal'ding.~'e~casting

ihdustrycosts, revenues and

seriously flawed when·;·jiew'edindividually...Moreover, these Haws'are ":i>

compounded by merging revenue, costs and profit margin information gathered from
disparate data sources into a single "economic model."lO
..' ,Dr. Fratrik begins by assuming that "Live365's cost structure will serve as a good
conservative proxy for the industry as it is a mature operator." Fratrik Corrected and
Amended WDY at 16 (emphasis. added).. This assumption is not supported by the record

9 In addition to the flat royalty rate growth recommended by Dr. Fratrik over the 2011-2015 term, his
recommended royalty rate of $0.0009 per perfonnance would return the statutory rate to near its 2006
statutory level.
10 Dr. Fratrik uses the term "economic model" to broadly describe his analysis. It is more closely akin to a
type of pro forma income statement that attempts to demonstrate the expected effect of varying royalty
rates on a firm's financial viability. In other words, it is an accounting model that, relying on historical cost
and revenue data for all but royalty costs, endeavors to demonstrate the anticipated results of alternative
royalty rates on projected net revenues.
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of evidence in this proceeding which points to a wide variety of existing webcasting
services and business models. SX PFF at ~ 323. It defies credulity to claim, as does
Live365, that all these disparate business models may be experiencing essentially the
same unit costs, Indeed, Dr. Fratrik makes this assertion while recognizing that, unlike
for many other participants in the market, at least two

~eparate

.

lines of business can' he .

"

distinguished for Live365 (broadca<;ting services and webcasting) and, further, that· ,..
Live365 acts as an aggregator with respect to webcasting. Dr. Fratrik offers no example·

' ..

of a comparable analogous participaIlt in the industry who is structured in this manner.
Furthermore, when he attempts to·adjust Live365's costs t6 reflect only webcasting'
. operations, he fails to adequately dO'-so'andheigriores the synergistic nature of Live36Ys
··''ialious lines of business. SX PFF, at,r~

355~

357, 358. Finally, even though he argues.

·,l.·

;;' (I ; ,

'. ,'::'< -lor an additional aggregator discounfto be applied toLiv?3~~':~webcastjng royalty'rates c:: . . J":,I.,

-base,d 'OIl m.onitorihg and reporting 'savings purportedly provided, to the collective (i:e;,:

..-

. ,.
I ...

.' ,,;::\SouhdExGh&.nge), he IJO\,.,-here appeam.to adjust Liv·~365'-s.webcasting cost estimate's!.::>,
, account for any resulting differences in costs thai Live365 may incur as compared to ..
Dther webcasters who are not aggregators.' He makes no such adjustment despite the:fact
that it is the typical webcaster's unit'costs he is seeking to model rather than the typical' ,.,
aggregator's umt costs. While any additional reporting and monitoring costs incurred by :
aggregators 11 may be offset by fees charged to the aggregated webcasters or by the
reduced costs ofprogramrning that Live365 would otherwise have to undertake in order
to make comparable channel offerings as
-_.

amulti-channel broadcaster, such salient

__. _ - - - - - - - -

11 For example, Dr. Fratrik notes that, in connection with its aggregation services, "Live365 has spent a
considerable amount of time and investment establishing its software systems to accurately measure and
document listening for each copyrighted work that is streamed," Fratrik Corrected and Amended WDT at
38 n.62.
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differences between the typical webcaster's unit costs and the typical aggregator's unit
costs are not addressed by Dr. Fratrik's analysis. For all these reasons, the unit cost
estimation for webcasting which Dr. Fratrik offers is seriously flawed.
On th.e revenue side of his analysis, Dr. Fratrik assumes that: (1) webcaster
~evenuecome.s from

advertising revenue and subscription revenue; (2) "publicly

available industry reports from AccuStream and ZeriithOptimedia serve as the lower and
!lpper bounds, respectively, on advertising revenue measurements for the past period;"
md' (3) Live3 65's subscription rev.enue perJi stening hour can he utilized as a proxy for
gauging subscription Ievenues in the webcasting industry. Fratrik Corrected and

.

Am.ended WDT at 16-17, 24-25 ..
.' . Li,,-e:65's rate proposai in·this proce~4ing(i.e~,1i.0.009per performance

. ;:hro.ugfiOl1t~he period 2011-2015); however·,'is·appare'nt1y:bas~dxmlyon Dr. Fratrikt's

.'.

.... ,

", ," :1tJalysisqi'revenues using the ZenjthOp!im:D<.}iadata. ,hldeeo;; lise of the Accustream.

.'
.

, :.'" .:. ::.·c"enw. data alternative produces the :an(lma:iousir~sult:th8tcopyright owners would have. ~::.

to pay 'Nebcasiers. each time the owners' sound recordings:wete perfomled, no matter . '. ,
how low a profit margin Dr. Fratrik a1?sumed for webcasters in his analysis. Fratrik .'
Corrected and Amended WDT at 26, Table 4; 4/27/10 Tr. at 1157:1-1158:6 (Fratrik).
Undaunted by this anomalous result, Dr. Fratrik simply repeats his analysis,
. substituting, in part, the ZenithOptimedia advertising ieve~ue data for the Accustream
advertising revenue data and, in concert with·a 20% assumed profit margin, obtains the
$.0009 per performance royalty rate that has been proposed by Live365 to be applied
without change throughout the period 2011-2015. Yet Dr. Fratrik's alternative
ZenithOptimedia-based analysis does not completely divorce itself from the Accustream
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data; instead, because ZenithOptimedia did not provide the Aggregate Tuning Hours
("ATH") numbers associated with its total advertising revenue estimate, Dr. Fratrik fell
back 01.1 the Accustream data for a total ATH number and calculated advertIsing revenue
per ATH by dividing the ZenithOptimedia revenue data by the Accustream ATH data. In
short, Dr. Fratrik combines advertising revenue data based on two separate data sources
without mllkinga {letermination that the data was capable ofbei:p.g combined in this·
manner.
Moreover, even Dr. Fratrikadmitted thatthe ZenithOptimedia and Accustream
adv.ertising ievenueestimates are "challenging" or difficutf to produce because a vast
number of webcasters do not repoit their revenues publicly. 4/27/10 'Ir. at 1220: 1-20
(.Fratrik). Thus. these databases have rlearlimitatiotlS and the 1,incritical manner in Which.
T.!)r. t' ["(lirik

mixes and matehes·datafl'dm, these tw08eparate advertising revenue

i."'

J

dai'lbases and then further l:olUbines.subsctiplionrevenue·.datafrom athird. separate:,"
~;(I!Jf!..:t:e.:., Jhe

"C'

Live365 subscript.i,l}n T::-,;enue. da.ta).;!-llainl,v, suggests a les8 than rigorous' (i,.f
-

approach to his analysis.
Finally, with respect torevenues, Dr. Fratrik's analysis reports, but neither takes
into account nor provides an adequate explanation for, the growth in the ZenithOptimedia
advertising revell•.les forecast from his 2008 base through 2011 (i.e., growth from $200
million to $291 million). Fratrik Corrected and Amended WDT, Ex. 8 at 187. It may be
argued that growth in the level of revenues does not necessarily translate into growth in

unit revenues. However, we find that it is difficult to accept Dr. Fratrik's unsupported
assertion that he expects little improvement in such revenues on a unit basis (see Fratrik
Corrected and Amended WDT at 5). Dr. Fratrik fails to provide any adequate empirical
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support for the implied assumption necessary to reach this conclusion-an assumption that
the growth in performances will take place at precisely the pace necessary to assure that
. the anticipated growth in revenues over the relevant period will not alter the unit revemJe
ratio. Moreover, without such an implied assumption, it is difficult to avoid the
conclusion that Dr. Fratrik's constant royalty rate shoufd have been adjusted each year
based on the implications ofgrowing revenues for h.isown model. Yet, he otTex.8 no· such
adjllstedroyalty rate. At the very least, these changing advertising revenue totals Gall into:
qu~stion the

reliabiliTy of the unchanging royaltyiate derived by Dr. Fratrik from the.

lowest of the revenue totals. ~vailab-le from the same-.data s01!rce{i.e., $200 million' .
instead of$291 million).
~".'

.::

.: ~

Dr~

Fratrik'"

C'

.

assumpTi(ln.i.d~:-t:.0.% c;pl:ratin~g:i1iarginfor

.webcaswrs -in his analysis "

Js:nC't suiidly supported. 'lhatoperating'protiT.marginisnotpuUorward as either a:

.l ..'.

:

.: .. ·'.1

,_.hiSTOrical pmt}t margin or a. forecasn:d:prcfintnar.gin:Ior w:ebca<;ters, but rather liS a profJt:.;: ..
.\

. ::' , ,.;D:!argin.derived from the over··ihe:·:liri:i1:oadcasting. ind\Istry~ JS..x. PFF at~rr~328, 330,.,. :Th~

I.

record of evidenee in this proceeding does not support the notion that profit margins'for
web-casters are likely to be similar to the more'.capital inte'nsive terrestrial radio industry.
SXPFF at ~~ 332-5. Furthermore, we find that Dr. Fratrik failed to establish a solid basis'
for concluding that the minimum operating profit inargin for his representative webcaster
was l:omparable to the average firm experience from firms that operate en a different.: .
platforrn (over-the-air radio).
Live365 argu.es in its proposed reply findings at ~ 327 that Dr. Fratrik's 20%
profit margin assumption is further corroborated by the recording industry's own expert
testimony in Webcaster I (offered by Dr. Thomas Nagle, Chairman, Strategic Pricing .'
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Group, Inc.) which purportedly "recommended that webcasters should be able to achieve
margins between 13.2% and 21.8%." However, although the Nagle exhibit referred to by
Live365 was appended to Dr. Salinger'swritteti rebuttal testimony, the exhibit was only
:nentioned briefly in a footnote to the Salinger testimony and then only to make a .
. different argument. Dr. Salinger, in Jact, madeno specific reference to any ofthe varying, .
. operating profit-margin figuresutili:zed in tl).at 2001 Recording Industry Association of
ltrnerica ("RIA A") stud.y. In other words, it can hardly be ~~id that the figures in
qu.estion were offered as "corroborative" evidence to support Dr. Fratrik's assumptions.
Moreover, the point of this 2001smdyappeats to have,been to recommend a royalty rate
,',

based on the operating profit margins necessary to generate an assumed range ofrate'3 qf
' .•.

\',

.•...

~ ,0

"durnon.im,estmi.mt for web casters. ~ !n:faet2the 1S(agl0stgdy lltilized em operating profit
·:~n;argin in thenrrlgcof843% to J7:05_?{(d:ff.critl;r.tli:·:arriv~.iatthe applOpriaterangeJor . '
.,~he'stat;j,:olY

license royalty

fee;~'

. outside this range. Moreover, the

.'See S.al:iIige:pVvR:f;~E~hibit 3'.at 16 anti Appendix'3-at ",,;:.'

CARPrej~:Cted Dr.

Nagle's analysis as corroborating.

. "

evidence in Webcaster 1. ["Dr. Nagle's analysis necessarily relies upon a myriad of
nighly qu::stionable assumptions that appear inconsistent with foreseeable market

i

conditions."] Webcaster I CARP Report at 73; ["We conclude that Dr. Nagle's analysis
does not support any particular rate level.'.'] Id. at 74. We find it provides no
corroborative support for Dr. Fratrik's assumed 20% webcaster operating profit margin in
this proce2ding.
Thus, we find that Dr. Fratrik's "model" is based upon a

serie~

of ass.umptiQus

and analogies that, taken individually, add such a degree of uncertainty or inexactitude to
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the resulting model as to make it unsatisfactory for the purpose of portraying the likely'
outcome of negotiations between willing buyers .and willing sellers in the market for
sound re<.:ording inputs that are used in webcasting services. Indeed, Dr. Fratrik's model
does not even adequately address some of the modest considerations for a modeling
approach laid out by Live365's rebuttal expert, Dr. Salinger. SX PFF at' 307.
Questionable assumptions, reservations 'about the methodological appropriateness of
mixing disparate data sources, and concems over the resulting reliability ofthe data used ,
.in the 'Fratrik model lead us to find that this theoretical Gonstruct suffers serious
:deficiep.cies that do not lend themselves to remediation.
",I

<":

iii;'Other Factors Put FOlwardFor Cons.idera.!ion

........

'c';:··- ,Y. '.

~. ,.,' ::'-.:UV·e365

offers seve.ral other-arguments, to:hllttres~'i!s:request for a royalty rate

~.~.>: ' " .-' "'. '.ihat woi,ltd effectively retum the statutory rafe& t-aneartheit.2006 statutory level.

-. :'•.~: .

.- .1 :

; I

,

.

::,', :':'~"': ,,' ,..' "First, Dr. Fratrik maintairts thaf"[ als iridustr,y;proj ection~ for more robust grovvth
. '-,;;

:~nthe . Intcrnet'radio ady~rtising markethav{~:'cl0:3:dynot;materialiL',ed overthe

years~;' his

past few'

valuation model must give rise to the:conclusion that. a "reduction in royalty

,rates from the prescribed rates covering 2006;-2010'.' ,is warranted. Fratrik Corrected and
Amended WDT at 31. In so doing, he incorrectly attributes the annual increase in rates
established in Webcascer II to projections of growth primarily provided by Dr. Erik
Brynjolffson and Mr. James Griffin in that proceeding. Fratrik Corrected and Amended
WDT at 12-14. Similarly, Live365 argues that "[g]iven that, the lofty expectations from

the Webcasting II proceeding have not been fulfilled, it follows that the rates for the next
five years should be set lower than the rates determined by the CRB [Judges] in
Webcasting II." See Live365 PFP at' 38. But, quite to the contrary, the Judges'
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determination in Webcaster II did not rely on those particular predictions in setting rates.
Indeed, the Judges expressly rejected Dr. Brynjolfsson's modeling attempt and
specifically cited the flaws in his effort "to project future growth rates" as a basis for not
relying on them. WebcasterlI, 72 FR 24093. Moreover, the evidence in the record on
industry growth over the 2006-2010 period whicfrshows increased advertising revenues,

increased performances, and increa3ed listening does not support a rate reduction. It
more Jikelywould support at least some modest rate increase. See SXPFF at ~~ 390-395,
398-401. While some Live365 data may show a flattening or decline for a particularpait
of years, the overall trend ofthat sarnedata does not show a decrease. For example,. data·
pr~sented by Live365

:.

~

shows a year-to-yeatdecline in listen'ersJ::llp from 2006 to 2007, but .

,). tht51sfollowed by substantial increascsin 2098 and 2009 and maintenance

of2009IBYe]s~'

.' ..

;; ': in 2,0 1O. 'Overail, the trend in such listenership rewrded ~jjlc.e;.ZOOiJhas been decided]y'~ ~', (

,.:.

',::llp'wanl,·.;ven though fhe growth

.......

h(\$. 0CCUrIedtin~v~n;y.J:;OKn

year. to year. See

Smanens~,: i."

.

."
. ;, ".
.:~

~

'.~

'. ;'.~

Second, Live365 also contends that a dowllwardadjustment ofthe current royalty
!'ate is appropriate based on (1) the promotional value of statutory webcasting relative to
its non-substitutional effect on other sales of music, including the promotional value to .
cop)TIghtowners stemming from the wide anay of music and artists played on statutory ;....
v/ebcasting services; (2) the relative creative contributions, technical contributions, '
investments, costs and risks made or borne by commercial webcasters compared to
copyright owners; and (3) the relative disparate impact of certain competitive factors 011
webcasters as compared to copyright owners. After'careful consideration, we find that
the evidence submitted by Live365 on each ofthese claims is weak at best and, most-·
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certainly, too weak to establish the basis for a decrease in webcaster royalty rates. SX
PFF at ~~ 415, 419-21, 426, 431, 446-9; SX RFF at ~~ 176, 179-180. Then too, Live365
. does not present an acceptable empirical basis for quantifying the individual asserted
effects of these various factors and/or for deriving a method for translatihg such
magnitudes into a rate adjustment. Moreover, to the extent that Live365 claims that the
Fratrik valuation model Inakes such a quantifiable traq.~lation, we need not further
address these issues separate from our examination of that model which we have found
seriously flawed and an inadequate representation ·ofthe'J?arket.,

b. The SoundExchange Benchmark Appro.ach
-.

i. The'Interactive

Webca$tiri.KM~rketBenchmark

..As in Webwster 1/, SoundExr;hange maint3ills that orie'·set of benchmark

" :. _._ .,", ...... ~ '.i ,. ~ .. : .

,,\.:u: ~xper.t,~coriomist, Dr. Micha~ Pelcbvits,,\.:.ons.ists:bfthCIse.agr~ementsfound in the '.' ',""

y - : ,J '... :., . .

f :~. ,"

.':: ,

"m::trket fm-Jnteracrive webcasting covering the digital perforinance of50und recordi'J.g1:b.. ' ... ~: .. ,.. ,.
That is because the interactive webcasting market has characteristics reasonably similar .

to· non-interactive webcasting, particularly after Dr. Pelcovits 'final adjustment for the
tli[[t:rt:nct: in inlt:radivily.
Both markets have similar buyers and .sellers and a similar set ofrights to be
licensed (a. blanket license in sound recordings). Both markets are input markets arid,
demand for these inputs is driven by or derived from the ultimate consumer markets. in
which these inputs are put to use. In these ultimate consumer markets, music is delivered:
to consumers in a similar fashion, except that in the interactive case the choice of music
that is delivered is usually influenced by the ultimate consumer, while in the non-
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interactive case the consumer usually plays a more passive role. This difference is
accounted for in the Pe1covits analysis. In order to make the benchmark interactive
market more comparable to the non-interactive market, Dr. Pelcovits adjusts the
benchmark by the added value associated with the interactivity characteristic. Pelcovits
Amended and Corrected WDT at 23. This results in a rate of$0.0036 per play for a
3tatutorynoll-interactive webcaster as a possible outcome in the target market. Pelcovits
.Am~nded and

Corrected WDT at 4,33.

The Judges find the interactive webcasting benchmark to be of the comparable
type that the Copyright Act invites us'to con'sider. ,17 U.S.C. § 114(f)(2)(B). ("In .
establishing such rates and terms, the Copyright RoyaltY Judges may consider the rates
.......:

.'.'

"and tenus for GomparabJe types cif digital audio transmissionser.viccf: and comparabk "",

..

,jrc.umstances lmder voluntary lieense-ag;reements llegoti.?:ted uhdershbparagraph (A).")"
... ,'"

',~":' ,Ne"'!ertheless,

"'." ..:
...;

.

"

as we indicated inWebl]a.~ter Ii, this,particular Pelcovitsbenchmark

. ':

.. "

",
,

'analysis;;s"not without warls. Webcd,;·ter.II, nFR24094 (May 1,2(07).
InWebcaster II we recognized the potentiaiimplications ofa benchmark analysis
that focuses on only subscription services as does the interactive benchmark presented by ,
Dr. Pelcovits. That is, ad-supported non-interactive services might pay less than
subscription-based interactive services to use the same music if their adveliising revenues
failed to evolve to the point where ad-sGpported non-interactive services were just as
lucrative as subscription-based interactive services on a per-listener hour basis. In that
proceeding the Judges indicated that to the extent that ad-supported revenues did not .
come to match subscription revenues on a per-listener hour basis during the 2006-2010
term and, absent clear information on the substitutability of the subscription and non-

- 23 -

'

..

",

,"

.

~.b·'··

subscription options among consumers, any resulting shQrtfall related to ad-supported
webcasting revenues would likely be adequately mitigated by a phase-in of the per
performance rates to the level indicated by the benchmark analysis, such that the
benchmark recommended rate for 2006 would not become effective until the last year of
the ternL WebcCcster II, 72 FR 24094 (May 1,2007).

Here, unlike the. absence cfdata &upportingtbis critique which we noted in
WebcasterII, Dr. Salinger provides SOUle empirical data to support the position that a
benchmark which reflects a weighted average ofrevenUeS obtained from subscribers and: .'
. : non-subscribers may result in a'lowerestimated royalty rate-than Dr. Pelcovits'
......

bencbmark \vhieh focuses on only subscriptiOn rates. Salinger WRT at J.0-1l. ThereJore,'
'. ':..' ....:-; . 'we art:'.;·,ot persuaded that Dr. Pelcovit3'henchmark estimates are

.......
.
~.

.

'.. ".

"\"

~.,. "'rate"~:quivalent

sdHici~;;:ltlyrd1edi~!e....; J;~'

10 the $0.0036 outcoine estimated bY.Dr: Pelcovits~' Some fhrther.

L..

,::(;:'

j..

.....

.-! "

i'

~lownwardadjusDTIt:nt to his n~commendatiQIl to adequ'ately.address thesubscription/non~ ~,

., :\:"

:. subscription revenue level differences. may 'Nell be in? order, although the magnitude: of :,', .

.: .

such an adjustment is not clear.

;'

While Dr. Salingc:r shows that there is likely some "'upward bias" introduced into
the Pelco"its analysis through its focus on only subscription based services in the

. ;'.

benchmark market, the amount of such upward bias is not persuasively determined. Non"
interactive webcasters in the market like Live365 often provide both subscription and, .'
non-subscription Offerings. 7/28/1 0 Tr. at 40: 10-15 (Salinger). Therefore, subscriptionbased revenues clearly must be considered. Moreover, the data used by Dr. Salinger-to
support his triticism, as Dr. Salinger admits, is not without its shortcomings. 7/28/10Tr.
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at 98:2-104:6 (Salinger). Similarly, Dr. Fratrik admitted that the ZenithOptimedia and
Accustream advertising revenue estimates are "challenging" or difficult to produce
because avast numbcr ofwcbcasters do not report their revenues publicly. 4/27/10 Tr.at
1220: 1::.20 (Fralrik). There is also the difficulty,of segmeIiting intermingled revenues,
from webcasting business models that may often directly and/or indirectly depend on
both subscription and nonsubscriptionlines of business, as well as potentially on other
sourc.es'ofrevenue. 7/28/10 Tr. at40:10-15,92:1-,19 (Salinger);Ordover WRT at 10-11.
Nevertheless, Dr. Salinger's critique is

~ufficiently_supported

to raise legitimate concerns ':

.'

, .about the potential for upward bias in the Pelcovits estimates.. It is only the magnitude of
:. '., '. ' :the potential upward bias that i3 notcbarly quantified. What is clear from lhe record .of,
• ~ '"
,;;~,~;.

"i,~r.·,.:c\TIdence iIi' this

proceeding is that $0.0036 ca.ti ben6 more than the upper bounds o.fthe... :~...

~.' ,:,. ,!;,:; rangenfilos:siblerates
:':pie-vaJi~llgrateil1

': . ",,'
'.!

'.

,'.;~;.

reasonahly applicable to tbetargetInarkehmd that the mosthk~J.y'.: ::,:; .

that market is currently lo:werthan $0.0036> ':

t::'DL.'Sa:lingeralso'criticizes,the Pelco\ii'ts interaetivev{ebc.asting benchmark

, , "~alysis for: (1) relying only on contracts with the foUr major, record companies to the'
exclusion of the independent record labels; (2) ignoring the downward trend in the
effective play rates paid by interactive serVices by utilizing the average rate in his
calculations; and (3) inappropriately constructing the hedonic regression model that is
used as one alternative measure ofinteradivity in thdmalysis. Salinger WRT at 15-21.
, The first of these criticisms fails for lack of persuasive evidence in the record that
~ the us~

" '. ,

of independent record contracts would have made a material difference. SX RFF

at'" 101··1 03.
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Although the second and third criticisms have some merit, the Judges find that
these criticisms indicate that the Pelcovits interactive webcasting benchmark may
overstate the likely prevailing market rate in the target market without necessarily
rendering the Pelcovits analysis fatally flawed. With respect to the second criticism, Dr.
Salinger acknowledged that this concern could be addressed by multiplying the
recommended. rate by 0.8737. 12 SX PFf at ~ 209. Such an adjustment, of course, would
,.

i'educe the recommended rate. SoundExchange offers no evidence that suchan
adjustment is unwarranted and even appears to endorse such an approach by performing
this exact calculation with respect to the $0.0036 'rate and reducing it to $0.0031. See SX
" PFF

at~

210. But SoundExchanges calcuhition.wasapplied to the highest possible

:outconii:~cBr.Pelcovits lists

'\

for his berichmarkanalysis (i.ef. $0.0036), when in fact,. Dr-; _,. ; ,

. Pelco'vits -:iildic'\tes that his rate after substi,tution adjustment would result in a "range of ,':.. 1.\' -'

recommended rates" with a "simple average ,6£$0:003 3 .~:,;:Thus/it appears that this. '" ':::'
~{. '.'

-., .,:.; $0:0033 average also requires adjustmenttQ'meet Dr;-Salinger's criticism (e.g.. to

.". •.. ' :.'.\.'

'approximately $0.0029). This is nota trivial consideration in light of the fact that in '.

Webcaster II, it was Dr. Pelcovits' recommended ratesafter the substitution adjustment
that formed the basis for SoundExchange's rate proposal and that formed the basis for the
, detelmination by the Judges of a' royalty rate to be achieved by the end of the term in
2010 (i.e:, a per play rate of$0.19). See Webcaster II, 72 FR 24096 (May 1, 2007). In
any event, the validity of this criticism of the Pelcovits approach regarding the effective
per play rate clearly erodes the weight to be accorded to the $0.0036 figure.

12 The 0.8737 multiplier represents the value of a ratio where the numerator consists of the effective per
play rate for 2009 (i.e., 0.01917) and the denominator consists of the average effective play rate over the
three years in question (i.e. ,0.02194).
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Dr. Salinger also criticizes the Pelcovits hedonic regression analysis that formed
the basis for one of the alternative measures of interactivity in the interactive webcasting
benchmark approach. Dr. Salinger expressed concerns about the use of certain fixed
effec.ts variables (alternatively described as dummy variables) in the specification of the
regression model and about the broad confidence int~rval surrounding the estimated
interactivity coefficientin the hedonic regression; Salinger WRT at 20; 21 n.31 and, '..
Exh,ibit 6; 7/28/10Tr. at 66:4-69:22 (Salinger). These criticisms have. some merit"

__

especially in light of Dr. Pelcovits' admitted. lack offa.miJiarity with some of the rele~ant
economic literature, including recent literature cautioning against the indiscriminant use·

of dummy variables in certain hedonic estimations. 4/20/10 Tr.at 373:t8 376:15 ...'
?e!covjts). SoundExchange, in fe'sponseto this criticism, claims tha.tany problem (i
:!.Ssociated.IA'ith· the hedonicr~gressi{1n:is.negated by Dr. Pelcovits' use of other methods ...._.
that ;e~".1lt in rates

almostidenb~alto the$O.0036a'/erage:

"J

.See,for example, SX RFE,at 1I:.~: i:
I

. J Q7./Fivwever, this does not wholly (·Jbyiatethe hnpactof any resulting oven;tatemeNti t-;,". '.
The rate associated with the hedotiic regression is the highest of the three values that are
used to calculate the $0.0036 average. Removing the rate associated with the hedonic.
regression from the average would, in this case, reduce the average. Thus, this

critici~m

of the Pelcovits approach additionally erodes the weight that the Judges accord to the
$0.0036 figure.
In short, the potential for, upward bias or actual demonstrated upward bias in the
PeIcovits estimates persuade us that $0.0036 can be no more than the upper bounds 'of the
range of possible rates reasonably applicable to the target market and that the most

lik~ly

prevailing rate at the present time in that market is significantly lower than $0.0036.
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11.

The National Association of Broadcasters and
SiriusXM Agreements

In addition to the interactive webcasting benchmark, Dr. Pelcovits offers a second
benchmark based on the average of rates established for the 2011-2015 term in
precedential Webcaster Settlement Act Agreements ("WSA agreements") between
SoundExchange and the National Association of Broadcasters and between
SoundExchange and SiriusXM ("SiriusXM agreement" or "Commercial Webcasters
agreement"). Pelcovits Amended and Corrected WDT at 22.
While these precedential WSA agreements certainly pertain to rates to be paid by
non-interactive webcasters in the commercial webcasting market at issue in this
\'

proceeding, the buyers' and sellers' circumstances are not comparable to those that would,;
1, '

prevail in the absence of the Webcaster SettIement Act. Rather than a single seller,;the ' ; , '
,

'"

;

sellers in the hypothetical market we are to conslde:r consist of multiple record
,

,

;~ompanies,
~,

;

.. " ' :

l'

'~.I·

' -

/"

J

! \. .:, -'

'"I

~;~.

f..

"

','

I
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" .• _.

~ ~ \

~

~
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Webcas'ter 11, 72 FR 24087,24091 (May 1,2007); Webcaster 1,67 FR45244
....

}

,

"

_I'"

(July 8, 2(02). Thus, in Webcaster II we found that the fact that there were multiple
buyers and multiple sellers in the benchmark market as well as in the target market
supported a benchmark analysis. Webcaster II, 72 FR 24093 (May 1, 2007). While the
applicable law does not require a perfectly competitive benchmark market, the market
must be at least "competitive" in the sense that buyers and sellers have comparable
resources and market power. Webcaster II, 72 FR 24093 (May 1, 2007); Webcaster 1,67
FR 45245 (July 8, 2002). This would be generally consistent with free market principles.
Yet, the buyers' and sellers' circumstances underlying the WSA agreements were not
comparable to market conditions that would prevail in the absence of the WSA. That
legislation permitted a single seller representative to enter into negotiations with buyers
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in the market with respect to rates that would be permitted to supplant the statutory rates
previously established in the 2006-2010 period, as well as with respect to rates applicable
to the 2011-2015 period. Even Dr. Pelcovits admits that "[e]achofthese contracts, of
course, was negotiated in the shadow of the regulatory scheme and against the
background of statutory' rates previously set by this Court. To that extent, they mayor
may not represent the same outcome that would result in a pure market negotiation with
no regulatory overtones." Pelcovits Amended and Corrected WDT at 15. Therefore, we
find that these precedential WSA agreements, which may be fairly characterized as
single-seller agreements reached under atypical marketplace conditions, cannot satisfy

.

the comparability requirements for an appropriate benchmark.
:

..

However, we further find that, because the NAB-SoundExchange and SiriusX1.\tl. ;i

I ..

~.'

.

SoundExchangi.:: agreements dearly govern the rates for a substalltial number of

.

-:.:ommercial webcasters over the relevant 201.1-2015 period (Pelcovits Amended and·
.}

i,

Corrected ~\;V DT at 15) and the commercial webcasters covered by these agreements are
.'

.

, competitors with the other commercial webcasters who comprise the remainder of the
non-interactive webcasting services (Salinger WRT at 24; Smallens Corrected WRT at
21), these agreements are a useful gauge ofthe weight to be assigned to the rates
suggested by the interactive webcasting benchmark discussed supra at Section II.B.3.b.i.
Moreover, nothing in the Webcaster Settlement Act constrains us from using these
agreements for that purpose. See 17 U.S.c. § 114(f)(5)(C).
The NAB-SoundExchange and SiriusXM agreements provide for royalty rates on
a per performance basis. For the five-year period beginning 2011, the NABSoundExchange agreement sets the following rates: $0.0017 for 2011, $0.0020 for 2012,

- 29-

.'

,',"

··v

'-'.

:

$0.0022 for 2013, $0.0023 for 2014 and $0.0025 for 2015. For the same period, the
SiriusXM agreement sets the following rates: $0.0018 for 2011, $0.0020 for 2012,
$0.0021 for 2013, $(1.0022 for 2014 and $0.0024 for 2015.Pe1covits Amended and
Corrected WDT at 15. Two characteristics of these rates are noteworthy. First,the 201 r
r",te is slightly less than the current 2010 statutory rate of$0.0019 and the rates in the
,

precedential WSA agreements covering the years 2009 and 201.0 were somewhat lower.

I,

than the cOlresponding statutory rate for those years. Pelcovits Am,endedand Corrected
WUT at 15. Second, the rates in the NAB-SoundExchange and SiriusXM agreements'
ov'ertheir entire term are substantially lower than the i'ange of annual rate possibilities'
Buggested for implementation pllfsuant to the,pmposed Interactive beucllmark ($O.CII,')%)'
6rthe interactive benchmark afce:r Ik,

I~elcovits' substitution

adjustment ($OJJ033) or the.

jnti;"raetiv(; henchmark adjusted to: gi'le a more -likely reading of the impact of downward,',
';:rendin the eIIective play rates pa:id'by interacti~ie servict:s ($0.0031)

t ~.' ,. •..,'

'1'hus, we find lhat these x:iegolisted ra.tes iiHhcate that the,interactiYe benchmark

I.

l

~

,.':

J'

may likely overstate the prevailing market rate in the target market even when subjected
'to

Dr. Pelcovits' substitution adjustment or Dr. Salinger's'adjustment to mitigate the.

impact of downward trend in the effective play rates paid by interactive services. As a
(;onseguenc~,

we further find that the interactive benchmark, even when subjected to

"

these alternative adj ustments, provides for fates near the upper bounds of the range of
possible rates reasonably applicable to the target market, when the most likely prevailing' "
rate in that market appears to be lower than the interactive benchmark rates. In other
words" the NAB-SoundExchange and SiriusXM agreements lend weight to the need for 'a
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further downward adjustment in the benchmark rate to reflect a prevailing rate in the
target market closer to the current statutoryrate.
Dr. Fratrik contends that the royalty rates in the NAB-SoundExchange agreement
must overvalue the input in question, because the NAB received a particularly valuable
, :'concession with respect to the waiver of performance cqmplement rules as part of the rate
8,greement. .See Fratrik Corrected and Amen~ed WDT at 43-44. ["Consequently, these
,

•

terrestrial broadcasters, already with the programming established to webcast, should be

l.

. willing to pay more than other webcasters in: order 'to relieve themselves of these
' . . ,I •

-~

'

proviSions." (emphasis added)]. This.claim of a one'-sided benefit to broadcasters is not
ad¢rjuately supported in the record.' The testimony or Dr. Peleovlts, Dr. Ordover and Mr.

\

.. ' _,: " ,iVfcCfady indicates that the waivers.had:viilue:t0' botltthe'NAB~ai1d to the record

;;companies.'" Pelcovits Amended .and C01"n:cted wnr at 20 !1I.21~ {)rdover WRT at 5, .18; .
("

.. "-.•

,'.

•

_

~.'

~., .";, I,

~JcCrady

I

f ...

.(:,

'WDT at 5-6. There is no.cle~r:evideilcem·therecotdtosupport either the·'.' '. .

llOtion thaJthe limited peiJormance.compIement\vaivehnitheNAB-SoundExchange

...

:..agreement was a largely one-sided benefit accruing only to the broadcasters or that
.groadca:sters did, in fact, pay more than other webcastel'S to obtain these provisions.
Dr. Fratrik also contends that'terrestrial broadcasters were willing to pay more
because they have fewer other costs to cover than pure webcasters. But Dr. Fratrik ·offers
less thanpersuasive evidence of major cost differences between pure webcasters and
broadcasters who engage in webcasting generally or between pure webcasters and the
more limiting case of those broadcasters who exclusively simulcast. Dr. Fratrik appears
to center his analysis on the latter case. Of course, focusing on this latter comparison
simplifies from the reality of the market by assuming that all the webcasting performed
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by broadcasters consists of simulcasting when, in fact, the NAB-SoundExchange
agreement provides for other types of webcasting (e.g., through side channels). See SX
Ex. 102-DP at Article 1. 1(d), 4.2. In addition to that analytical shortcoming, Dr. Fratrik's
analysis suffers from other unsupported conclusions. Dr. Fratrik's cost-based contention
appears to largely rest on the notion that simulcasters, unlike other commercial
webcasters, have no additional programming costs as those costs have already been paid

:in connec'tion with their over-the-air operations. See Fratrik Conected and Amended
WDT at 41. But no specific empirical data in the record unambiguously supports this
, - asserte.d relative difference. For example, Dr. Fratrik's conclusion ignores the wide range
. .': of business models utilized by commercial webcasters~ inch,lding that of Live365, a:
..

' '_.,
~.$

....:..

.

webcaster that is apparently paid,to put :011 programming designed by its clients as

I

,

j

bpp()'sedto incurring a cost for origin3.ting.sllchprogrammihg<its'elf. Floater Correctyd' .' '.-;'
.

'".-~ . !

:

,,\V))':'at:4-8; 4/27/10 Tr. at 1274::5-16;. BO>l :t'·A:(Fxairik).:':.;'~': .

,!'.

'.

.'

~

,'."

.

',; ,,' ,Several other theories are offered by the. contending parties to suggest that the
. precedential WSA agreements are either higher'orlower than the likely prevailing rate in
the target market.
For example, the possibility is raised that since the rates in the NABSoundExchange agreement were negotiated collectively on behalf of the record
companies by SoundExchange, the rates might reflect some additional bargaining power
, exercised by SoundExchange as a single seller, relative to the bargaining power that
would have otherwise been exercised by the individual record companies,. leading to
higher than free market-determined royalty rates. See Ordover WRT at 22, Salinger
WRT at 27. While, at first blush, this contention appears to be consistent with economic
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theory, the facts surrounding the SoundExchange-NAB negotiation and the rates resulting
from the negotiation cast serious doubt on the operation of normal economic theory in
this case.
These neg.otiations took place in the context of the WSA legislation specifically
providing for SoundExchange to engage in such negotiations as a collective in order to
reach agreements that would exempt webcasters from-the 2006-2010 statutory rates, as

,>

well as anow f()r 2011-2015 negotiated rates in lieu of arty statutory rates that might be
'detemtined by the Judges for that term ofthe applicable license pursuant to a statutory
proceeding. 17 U.S.c. § 114(f)(5)(A). That is, the rates were to be negotiated in
l-esponse to a specifically legislated, post-determinati6n, second-chance opportunity .. : ....
·,·.ffnrded the partie.s to voluntarily reshape applicable·webcas6-4g::ratcs. Thus, the rates.' . , .

!..

(.'ould be,3aid to have been negotiated both in theshado:w.ofa·specific regulatorj schenie,: "
as weil as againstthe background ofpreviolisly setstatutaryrates, which influenced,the.: .. ': " .
outcomes available to the pariies and, in particular, constramed the exercise of monopoly ;.'.' .
power. Failing to reach an agreement for the 2011,,2015 period, the buyers could still· : '
avail themselves of the statutory rate-setting procedure. That is, the buyers retained their' .
lights to reject a settlement with SoundExchange and Tesort to:the statutory rate-setting
procedure for the 2011-2015 term of the license. Pelcovits Amended and Corrected
WDT at 17; OrdoverWRT at 23; Salinger WRT at 27. In other words, the buyers jn this
case maintained some leverage that otherwise would be absent if they faced a monopolist
seller without any such recourse.
Additionally, here, the NAB, which negotiated on behalf ofbroadcasters,
effectively served as a single buyer and, thus, may be said to have exercised
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countervailing market power relative to SoundExchange. Ordover WRT at 23. At the
same time, the SoundExchange-SiriusXM agreement certainly offers the example ofa
nen-NAB webcasting buyer for whom negotiations produced rates very similar to the'
NAB-SoundExchange agreement, indicating that the NAB-SotmdExchange agreement, '
on its face, did not result in the price discrir:nination sometimes associated with monopoly
power.
In short, the NAB-SoundExchange negotiated royalty rates do not appear to have
been pushed above what might prevail in a multi~seller market as a result of
SoundExchange's legislatively permitted role as a single seller in these negotiations: '.
'because, under the circumstances, it was unlikely to have the ability to exercise the,

::, ,! -.' ," '"
.: :~j ....;. ~...... ~. ; '. . '

~','",;':,
.; ..::"

,,!'

,L;·?quivalelit.o.f the unchecked bargai:iung'power of anunregiI1at~d,monopo1ist.
,~".

",,' :cOlltl1e other hand, Dr. Ordover"s attempt tocastthe,NAE\,-SolllldExchange,

":';, , ;. agreement-as producing royalty ra~es below whatmightprev.ajLina free market is
• ','

',' ,."

"

!lSt:;uppor~ed'

:I

~. t',"

.

I..

al~o,

by th~ record of evidence io this' proceeding. :,:DrdJrdover Sllgge8ts that; if· ':: ";:;"

:::ertain circumstances can be assumed to be present, the NAB-SoundExchange
agreement may represent a situation where SoundExchangc, acting as a single seller,
nevertheless would agree to lower royalty rates as compared to those that would occur in
a free market in which individual record companies function as sellers. But Dr.
Ordover's analysis is predicated on, aniong other assumptions, the key notion that the
repertoire of all four major labels is necessary for simulcasters to operate a viable
streaming service. That is, the sound recordings of record companies must be perceived
as complementary inputs rather than as substitutes. ,Here, there is no evidence in the
record which establishes that to be the case for any of the particular broadcasters who
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have opted into the NAB-SoundExchange agreement, let alone that it is the case
generally for all broadcasters. 13 For example, Dr. Ordover offers no evidence that these
sound recording inputs are complements based on standard measures such as the crosselasticity of demand. Moreover, the proferred notion that the NAB-SoundExchange,
agreement for broadcasters represents lower than average webcasting royalty rates based
on some assumed unique requirement associated with simulcasting, is not borne out by
·the agreement~tselfwhich provides'for no distinction between the royalty rate applicable
to simulcasting and the royalty rate applicable to broadcasters who engage in other types
of webcasting (e.g., side chamlels).' Se.e SX Ex, 102-DP at Atticle 1.l(d), 4.2. Nor is
there a substantial difference between

th~royalty rateS

applicable to simulcasting in-the
.:'

.., '" ,..: NAB-SoumiExchange agreement and the'royalty rates applicable to c0Inznercial
\;:ebcasting in the SiriusXM:-SouridExchange agreem~nt. ,'In short, while Dr. Onluver's
:prbp..-'s.ed':explanation may be a pl~usible theory undercertatn'circiilllstances, here 1~',
s,_".~u.tti·;r~dr.O':ri

\'
".

. ,

._

a lack of sufficient-empirical f.'Upport to {);emonstrate the presence ofthose: . .;,

circumstances.
Finally, Dr. Salinger claims that the rates in both theNAB-SoundExchange and
SiriusXM agreements are higher than average webcasting royalty rates in the period·
2011-2015 based on a theory that the NAB and SiriusXM structured their agreements. '
with SoundExchange to provide for lower-than-statutory-rates for the years 2009-2010,
but above-market rates for the 2011-2015 period, in anticipation that such a restructuring
would adversely affect their rivals' costs in the latter period.

13 In Webcaster II, a similar assumption that a viable streaming service requires the repertoire of all four
major labels was rejected by the Judges. See Webcaster II, 72 FR 24091 (May 1,2007).
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Yet, this is also a theory without sufticient facts to support it in the instant case.
There is no evidence in the record to suggest any coordination between the NAB arid
'SiriusXM to reach their separate agreements with SoundExchange. Indeed, as NAB
broadcasters and SiriusXM are competitors not only with respect to webcasting but also "

for listeners more generally, it would appear such coordination is unlikely. In addition,'
for the strategy of raising rivals' costs to wor~;SouudExchange would have to agree to ,

go along with the NAB :mcLSiriusXM.

7/28/10 Tr.

ilL

I

B2:l-10{Salinger). There i~:no"

';:-vidence: in the record to'support this additional coordination..~ further condition.
.,

necessary to the success of th~ strategy is that the NAB and SiriusXM would have to ,feel

f

~".

(

assured that a rate se.tting proceeding would not result in a lowerrate than those in their':
,. " , ' "o••

greemellts w>(th SoundExchange. ' 'rh~re is ,:no evidence in the record to

:jr"oie;,edm]again:~{
",

,.~,~.~c;'J.:n:dl;xchange.

suggestthaioll)~ I,':

..' .

a low~~r st.atutory rate 'Nasembodied in their agreenlentswith
SX PFF at 11270., ;

cooperating with a NAB-SiriusXM raising rival~' costs strategy is that copyright Owners' . '
may "get a rate that's so high but then they get to practice price discrimination by
negotiating lower." 7/28110 'If. at 133:18-22 (Salinger). However, as Dr. Fratrik
adrnowledged, in order to price discriminate the seller must "be able to segment out'
custoriler~,"

.',! .

4/27/10 'II. at 1249:8-13 (Fratrik). No such market segmentation is

supported by the record of evidence in this proceeding. On the contrary, simulcasting,.
and ether comm.ercial webcasting compete for the same ultimate consumers who may
easily substitute one service for the other as their listening choice. SX PFF at " 277,';

278, InWebcaster II, similarly noting that the balance of the evidence in the record did
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not persuade us that these simulcasters operate in a 'submarket separate from and
noncompetitive with other commercial webcasters, we declined' to set a differentiated rate
for commercial broadcasters. By contrast, where we did find sufficient evidence in the
reedrd that supported a finding that certain noncommercial webcasters constituted a
distinct segment ofthe market, we did ·set a differentiated rate. Webcaster II, 72 FR
24095",24097 (May 1, 2007). In Webcaster

[J we

noted that "[a] segmented marketplace.

may have multiple equilibrium prices because it l.1as multiple demand curves for the same
commodity relative to a single supply curve" and further, that "[t]he multjple demand
...
-

.eurves"represent distinct classes of.buyers·an.9 each demand:curve exhibits a different

• , ;11.' ,

price elasticity of demand." Webr;aster IT, 7.2 FR 24097. 'Price discrimination is a feature' .

:::<: Ofsllch:mar,kets.
;~\:, '." ,

Id:. Dr. Salinger.:,offeJ;s nO"persuasive.empirical· evidence of price ..c:<

. '. .. 'otHs-crimiIl.ationrelated to different:priceelasti,.:ities of-demand associated with distincI<.·

\.
',~"

: ;"..

: '; ' . .: ..'~

,1~.

.". "" ..;"..:.L

"

. r

i::'..:;"uDr. Salinger',; anQlysis alsC\:fails to·lJ.ddress qther. important teatures ofthe

'~r.aising.fivals'

costs" construct. For'ex.arilple, he does not empirically examine whether'

it would make economic sense forNAB and SiriusXM in terms of profitability, to
.effectively shift up their respective average cost curves at the original output's average
. cost. In oth~r words, by agreeing to a higher price for the sound recording input, NAB
and SiriusXM may sacrifice some of their profitability, depending on the demand for
their output. Dr. Salinger does not empirically address the extent to which that mayor
may not occur. Nor does he examine how the results of such a profitability analysis
might support or undermine the incentives behind the "raising rivals' costs" strategy that
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he opines was operative in motivating NAB and SiriusXM negotiating behavior. For all
these reasons, we do not find Dr. Salinger's "raising rivals' costs" theory persuasive.
However, it cannot be disputed that the 2009 and 2010 rates negotiated in these
settlements were lower than the statutory rates otherwise applicable to commercial
webcasters. Dr. Pe1covits offers another possible adjustmentto mitigate the effects ofthe
lower 2009-2010 rates enjoyed by the NAB and SiriusXi\1 as compared to those
commercial webcasters that remained subject to the statutory rate. The rates resulting
from Dr: Pe1covits' calcuLation "w~mld givewebcastersthat are not part of the WSA
c

settlements the same effective rate over the eight-year period [2009-2015] as the NAB
and SiriusXM, assuming they all experience the same level of growth in performances;"

c Pelcovits Amended and

Conect~d WJ;:>T

at Appendix II. -This ,calculation results in:rates

" 'eqitaLto,u1e current statutory rate for the first )learnt. the2011-20 15 term and only' " :c.
somewhat higher thereat1er. Fer. the.five-year period beginning 2011, these adjusted', ; : ..~ I:~.
, loA H '1'", v'lM
':'1"'..._y:01nUSAl

('
". $()....
'00'! I)·,tor'
~
20'1 1,c..
$0 0020"lOr.20 .~,
l"'"" , ...'
agreement rates ,
Clreac;;
ro·11'ows:
,~,','
i! L

$0.0020 for 2013, $0,0020 for 2014 and $0.0021 for 2015. Pelcovits Amended and .
"Corrected-Wfrr-atAppendix 11.:
,Aner a careful consideration of the evidence presented on the various suggested
scurces'ofpotential overvaluation and undervaluation of the market rates by the NABSoundExchange and SiriusXM agreements, we find that the rates in these agreements do
not appear to seriously overvalue or undervalue input prices likely to prevail in the
market. Therefore, because the NAB-SoundExchange and SiriusXM agreements clearly
govern the rates for a substantial number of commercial webcasters over the relevant
2011-2015 period and the commercial webcasters covered by these agreements are
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competitors with the other commercial webcasters who comprise the remainder of the
non-interactive webcasting services, we find these agreements are a useful gauge of the
Wf,ight to be assigned to the rates suggested by the interactive webcasting bench,·nark.·

See supra at Section II.B.3.b.ii.
Inasmuch as there are only small differences between the 2011,2012 and 2013
rates in the NAB and SiriusXM agreements and the 2010 statutory rate, we
assign

0'

declin~ to'.

weight to the interactive webcasting benchmark that results in a rate at great

variance with the current statutory rate. In other words, the rates in these negotiated
agreements serve as a caution to us not to dvpart radi~ally ii'om past rates where we' ...
.tannot be:confident, based on the quality of the benchmark e,iidence in the record, that·
the magnimde of such a departure is fully supported in the: target market. Here. the NAB.

. i1.nd SirusXIv'i agteernents

8erv~

.c· •. ~ .. "

as a rnearis ofronghly correcfingthe interactive

.' benchmark for any overvaluation not captured by the variables directly considered in.the'

0"

analysi8., .!\saconsequence, \ve find thaUhe:.current statutorY'f3.te ($0.0019) setri the' ',:"'..

'1:

lower bounds for a range of rates reasonably applicable to the target market and that the"

..

most likely prevailing rate in that market is closer to this lower boundary than to the
upper boundary identified hereinabove.

_..

4. The Section 114 Commercial Webcaster Rates Determined by
the Judges
As previously indicated, supra at Section ILB.3.b.i., the Judges find the
interactive webcasting benchmark to be of the comparable type that the Copyright Act
invites us to consider. It is a benchmark with characteristics reasonably similar to noninteractive webcasting, particularly after some adjustment to account for the differences
attributable to interactivity. Id. However, we cannot find sufficient evidence in the

- 39 -

.:

record to support an increase that fully implements the rates proposed on the basis of the'
interactive benchmark. Rather, we find that a rate of $0.0036, derived from the
interacti ve market and adjusted for interactivity differences, can be no more than the
uppel" bounds of a range of possible rates reasonably applicable to the target market. That
is because: (1) there is likely some "upward bias" introduced into the interactive
benchmark analysis through its focus on only subscription-based services in the
berlchmark market (see supra at Section II.B.3.b.i.) and (2) there is some merit to Dr..
Salinger's identification of some additional sources of upward bias in the Pelcovits'
'

interactive benchmark analysis. Id.

.....,

. Two measures available to test the magnitude of such upward bias are the NAB.'~'.

.
:-.

~ j

"~1gre(;mentslfre

That is, we find th.at these '"'.

a usefuL· gauge oHheweights to'be issigneq to. the rates suggested hy the,

.:ht.eractive ~\.vebGasting benchmark,:becaus:ethe NAB..: SoundExchange and SiriusXM-.

. ' ... , .

. :V·.' ~ , ' ,

~-;Qutld~xcha;l}geand.. SlriusX:rvl-S9undExchang~ agr~err1.erit.s.

"

i SourtdExchange agreements

,jearly govem the'rates.' for a substantial number of

cominel'cial webcasters over the relevant 2011-2015 period andthe commercial
webcasters covered by these agreements are competitors with the other commercial
webcasters who comprise the remainder of the non-interactive webcasting services (see

supra at Section II.B.3.b.ii.). These negotiated rates indicate that the interactive
benchmark may likely overstate the prevailing market rate in the target market even when
subjected to Dr. Pelcovits' substitution adjustment or Dr. Salinger's adjustment to
mitigate the impact of downward trend in the effective play rates paid by interactive
services, Id. Indeed, the NAB-SoundExchange and SiriusXi\!1 agreements lend weight to
the need £Jr a further downward adjustment in the benchmark rate to reflect a prevailing
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rate in the target market closer to the current statutory rate. !d. In this way, the NABSoundExchange and SirusXM agreements serve as a means of roughly correcting the
interactive benchmark for any overvaluation not captured by the variables directly
considered in the analysis. Therefore, inasmuch as there appears to be only a small
difference between the 2011 rate in the NAB-SoundExchange and SiriusXM agreements
C1nd the 2010 statutory rate, we find that the current statutory rate ($0.0019) sets the lower
bounds'for a range of rates reasonably applicable to the target market and that the most
likely prevailing ra.te in that market is closer to this lower bounda.ry than to the interactive
benchmark rates recommended by Dr. Pelcovits.
'. In other words, while we. accept .the

intera~tiye

. '
bericlnnark as suggesting an

'. ".

i:ncre'ase in royalty rates for non.:iilteraCtive:webcasti:ng oyer. or hy the end ofthe period·
., - .2011-2.0t5;wE' find that-the weighcofth:e evideTtce.does.rlot aHo.w us to accept the .full
:;:1mount of the increases suggested by either. the unadjusted,ol: the various adjusted ;,
.v;:rsioUi,

o-~':he

interactive benchmark.- j<lltherhavingjdenti'fieJ the $0.0036 rate as -:the

upper boundary for a zone of reasonableness for potentiai marketplace benchmarks and
the $0.0019 rate as the lower boundary for a zone of reasonableness for potential
marketplace benchmarks, we find that the most likely prevailing rate in the target market
is closer to the lower boundary than to the upper boundary of this zone of reasonableness.

(see supra at Section II.B.3.b.ii.).
However, the most likely prevailing rate at the present time is also likely to shift
upward over the 2011-2015 term. We recognize that the interactive benchmark derived·
in this prGceeding after adjusting for interactivity and accounting for substitution (i.e.,
$0.0033) itself indicates an increase when compared to a similarly adjusted interactive
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benl:hmark derived in Webcaster II (i.e., $0.0019). See supr& at Section II.B.3.b,i.;

Webcaster II, 72 FR 24094, 24096. Similarly, the NAB-SoundExchange and Sirius:XMSoundExchange agreemerAs exhibit an increase in ratM over the 2011-2015 term

tor

.co:mpeting 'Nebcast~rs. See supra at Section II.B.3.b.ii. Moreover, we also find that the
evidence ill the record on industry growth in increased advertising revenues, increased,
pedorrnances;and increased listening Iikely.$upport,at least a modest increase overjthc,
2011-20 J 5 teml.

Se~

supra at Section 1I.B.3.a.iii. However, we recognize that whire tile "

.

"

trend in industry growth,::!s captured. by some measures such as tistenership,ha:; been,
decidedly upward, that growth ha:s, occurred !.li1evenly from year to year, with two-year.
'plate'd.us succeed.ecP'i')-' large jumps in growth: .ld .'. -', '
, OCi finding8 suggest three c·jteria for an Rpproprj.ale.ratebased un the

.:' . rliarketpJo);;e

, • .-J

•

evideu~e

,.:tll· :, "

\'"

-.. ~ ,"

..}

.

\ve have Heenpr~£ented~Thes'ecliteriaare: (1) [-Hate stmcture tha1;i:,': '\. ' ;'.

f~,nding that

the mo:,t ,Ek~;typTt:v~;jiihg rate

in~ the target

market :i:; doser·tn'the'.:

",

i:,;l1eI'.ts om

"

\ow.erbt)undary than to the upperibcmndary un'he'zorie_(i'freasonahleness fc'rpotential'
" marketplace benchmarks; (2) a rate structure that

ac~ommodates some

",:':" ,:' ,:

"',

modest growth in,

rates over the teml of the license period; and (3) a rate structure that provides for longer

. • ,l

,'.,

periods of stable rates during the term of the license peliod. We find that the following,
rate f.tructure tor commercial webcasters, based on our downward adjustment of the' "
illteractivebencr..rnark, meets thes·e three criteria: For the five,·year period beginning', : ",

1011, the per play rate applicable to each year of the license for Commercial Webcasters
is: $0.0019 for 2011, $0.0021 for 2012, $0.0021 for 2013, $0.0023 for 2014 and $0.0023 •
for 2015.
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The willing buyer/willing seller standard in the Copyright Act encompasses
consideration of economic, competitive and programming infonnation presented by the
partic:s, including (1) the promotional or substitution effects of the use of webcasting
3ervices by the public on the sales of phonorecords or other effects of the use of
,webcasting that may interfere with ore$ance the sound Tecordiug copyright owner.'s
other streams of revenue from its sound recOJdings; .and (2) the relative contributions
made by the copyright owner and the webcasting service with respect to creativity, .
technology, capital investment,

CO sLan d

risk in bringing the copyrighted,work and the

'servicCi to the public. Because we adopt.an adjusted,benchrr:lark approach to detennining
the rates, we agree with· Webcas~er IT and Webc:aster rthat such considerations would
.: ,_,.'.: 'have already been factored intothe n'egotiated.,pric.e in·th~ ibeq..chrnark agreements. 72 F.R

"" i'- '

··14095 (May.: 1,101)7); 67 FR 45244 (Ju1V8,F2QlJ2):,:Therefore,such .consideratiOlls have" .

' .... :: . ; ;·:heen·reviewed by the Copyright Royalty";}l..ltlg<:;sju'(i}ur,qetennination of the m o s t · '.' '..J
.. :,,:.;;";

:.':.'~:'

i·.)appfopriate benchmark from which t!Yose.trai.es.:..5.imiHir;cotlsi:defations would have ~een·
...

'j

.,;

~ fac~ored

into the negotiated price pfthe NA B-SoundExchange and SiriusXM-

S6undExchange agreements which we utilized to roughly gauge the further downward
adjustment necessary to assure that the interactive benchmark rates reasonably reflected
likely rates in the target market.
Nevertheless, we have also further separately reviewed the evidence bearing on
these· considerations. We find that no further upward or downward adjustment is
indicated'- We have previously noted that the evidence submitted by Live365 on each of
these considerations is too weak to establish a basis for a decrease in webcaster royalty
rates from the current statutory rate (see supra at Section II.B.3.ajii.). Nor does Live365
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present an acceptable empirical basis for quantifying the individual asserted effects of
these various factors and/or for deriving a method for translating such magnitudes into a
rate adjustment. Id. Similarly, to the extent that SoundExchange treats each of these
factors separate from its proferred benchmark analysis, it also does not present an
acceptable empirical basis for quantifying the individual asserted effects of these various
factors and/or for deriving a method fortranslating such magnitudes into a rate
. adjustment. Moreover, SoundExchangeexplicitly relies on Dr. Pelcovits' interactive',
services benchmark analysis to encompass these considerations. SX RCL at ~ 20.
Therefore,'our further consideration of these factors lc;:ads us to find no need for an.y;·
further adjustment to the rates detemlined hereinabove.

5. The Proposed A.ggregat0rDis~olluttbthe Section 114
Commercial Webcaster Rates
.:~' . . ;" ~y.~. ::;. ,~;~' ;.> .~..~" ~ :"'.
Live365 seeks a further 20% discount applicable to the commercial webcasting
. ' t.

.

~.,

.

_. . ' . ' ~

~"'.' .1.t.~I~~, ~~.. '

".

:~ ::~

,,:

lJer perfC)nnance rate for certain '·-qualified '~febcast aggregation. services" 'who operflte' ~ . ~'._
"

--' .:~

...

.~

'

network of at least 100 independently operated "aggregated webcasters" that individually' .
,

, 'I'

'.'

"stream less than 100,000- ATH per month of royalty-bearing performances." Rate
Proposal For Live365, Inc., Appendix A, Proposed Regulations at §380.2 and §
380.3(a)(2). This "discount" proposal may be more properly understood as a proposed
terrr~

rather than an additional rate proposal. It is conditional; that is, it is applicable only ,

to the extent that certain defined conditions are met (e.g., minimum number of 100 .
aggregated webcasters and each individual aggregated webcaster streaming less than
100,000 ATH per month). It proposes to establish a mechanism whereby a group of' ,
commercial webcasters under certain qualifying conditions may utilize a "webcast
aggregation service" to aggregate their monitoring and reporting functions. Rate
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Proposal For Live365, Inc., Appendix A, Proposed Regulations at § 380.2(m).
Monitoring and reporting are compliance-related functions that are currently required of
an individual webcaster licensees.
w~. find

no persuasive evidence in the record to support the imposition of an

aggregator discount that would apply to the statutory rate for commercial webcasters.
Live365 suhmitted testimony from Dr. Fratrikand Mr. Floater to support this request.".
Ihe testimony of the latterwitness does nof,:n any meaningful way, address the
purported rationale behind this request-~namely, that an administrative benefit accru.es to
theco~jectivewhicl),

t~~stimon y

by implication, reduces transac.tions costs~ Rather Mr. Floater·· s" , " .;. '

,

speaks largely about the asserted henefits of using an aggregation servict;, that "

,,,Il"".

"

..

~.

.

.:

..

,;'.,

~

,11aving multi~)le webcaster stations assembled on a sirigleplatforrn.
.
".; ':.;

f."... a streamirig,',:::"

,

architecture that can aggregate tens of thousands of individ~ua.I wehcasters ... Live365 's
.-.~

:

"

'.'. ~!

.,'::, brcadcast tools and services cl1abl·ebroo.dcasters·t0.e'.:;onomic.ally qnd ,officiently strtiln'J ,·f. "
.

their programming ... Live365' s aggregation helps broadcasters contain their costs '. .. i"
1

Livd65 allows small webcasters to broadcast content ... while generating increased

.'

t,

perfoffilances, sales, royalties and promotional benefits for a wide range of artists and,
copyright holders."] Floater Corrected wnT at 11-14. These asserted benetIts to "
individual webcastels and copyright owners, which are not quantified sufficiently to
ascertain their value, are benefits that are largely indistinguishable from those that might
be asserted by any multi-channel webcaster. Nor do these benefits address the issues at
heart of the proposal; that is, whether an aggregator like Live365 provides any
administrative benefit that could be shown to reduce transactions c.osts, whether any
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,'.

i'

l

administrative benefit provided by the aggregator can be measured and translated into a
discount applicable to the commercial webcasting royalty rate, and whether the full
amount of the purported administrative benefit should properly flow to the aggregator, to
the individual webcasters so aggregated, to the copyright owners or to some combination
theleof l4 We do not find Mr. Floater's testimony helpful in resolving any oft,hese ~
issues.
. '.'

.

Live365 also submitted testimony from Dr. Fratrik to support its request for an
aggregator disc'Junt that attempts, in. part" to address the administrative

: .~

.

I

.

issue. Dr. .

Fratrik opines that aggregators are entitled to' this discount because they "collect and, .

;

'. -. . -'.:

"

sav~ngs

".'

.. compile all'ofthe necessary documentation of the actual copyrighted works that are' ..

.):!: __.. ~:· . ·';.-.:st1:ean!ed :tndLhe number oftotallislening level.sfor t:acl1;of.th:e~~Gopyrjgbtedworks'· .. : ,

. i
•.Lt .•.••

I ' > ~;:md.·heGause~'aggregators make roy.alty payments to·the appn~pri.?-te parties." Fratrik;~.: ~_. :

"

. '"
"

responsible on behalf of the multiplicity of yhannelsit offered: They do not appear to be
unique to an "aggregator." Indeed, when questioned about his description ofthe
aggregator discount, Dr. Fratrik offered no .practical distinction between an "aggregator"
and.any commercial webcaster or simulcaster who offered 100 or more channels.
4/27/10 Tr. at 1265:9-1266:22; 1267:7-1270:15 (Fratrik). We find that Dr. Fratrik's
claim of administrative cost savings provided by aggregators describes a benefit that is
largely indistinguishable from those that might be asserted by any multi-channel
14 For example, it is obvious that if the fUll amount of any purported administrative savings were to flow to
the aggregator, then no benefit accrues to anyone else. In such a formulation, the aggregator proposal'
would seem to reduce to a mere stalking horse for obtaining a less than competitive market rate that
.advantages l.ive365 as compared to other commercial webcasters and simulcasters.
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I·'

.....

webcaster. Therefore, inasmuch as multi-channel webcasters already receive a benefit
under current regulations l5 (37 C.F.R. § 380.3(b)(I)) by way of a $50,000 cap on the
minimum fee for services with 100 or more stations or channels, the proposed additional'
discount for indistinguishable administrative services provided by an "aggregator" is
unwarrantedly cumulative. SX PFF at ~ 597.
Furthermore, Dr. Fratrik admitted that the choice of 100 channels or stations as
the threshold for triggering the proposed aggregator discount was not supported by any

: ~xamination of administrative costs to see what relative administrative cost savings
specitically demarcated the boundaries of the discoWlt'sapplicability. 4127110 Tr. at
. 1270:12-1271:3 (Fratrik). In other words, Dr. Fratrikestablishes no cost savings basis in
.:: i- ..;::.:,'

_,'. th~ record

...

for a distinction betweeri the. administrative 'costsavings that pligI~t aCClue.~ .

:J~:frC')'m-'~ig'gregating100
w

.~"

:

,.1._.

'

:

'rrH;~ets

stations as compare~l·to :50 or JOOstations· wheree.ldnmch EtatiOn

the· ;Idditional condition of accounting for

str~aming
.i

I

of,Jess than 1.00,000 ATH'per
.

~

'.

..'

:

j

~

')

I.

•

.At the same time, Dr. Fratrik reaches his estimated 20% 'discount rate through the
offer of a kind of benchmark analysis that uses purported aggregator discounts provided·
to Live365 in its agreements with the Performance Rights Organizations ("PROs")
pertaining to musical works royalties. But Dr. Fratrik indicated in his testimony thatthe .
Live365-BMI agreement he utilized to support this benchmark does not provide a .
discount to Live365 for aggregating webcasters. Instead, the agreement apparently
provides () discount more directly to very small webcasters that utilize Live365 for certain
administrative functions related to compliance. 4/27110 Tr. 1261:18-1262:19 (Fratrik).

15UIider the May 14, 2010 Stipulation executed by SoundExchange and Live365, the $50,000 cap on
minimum fees was also agreed to by the parties for the 2011-2015 term. See supra at Section ILB.1.
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L . .••

'.'.'.'

•

~ i

1.,"""-

That is not comparable to the proposal before us which calls for the aggregator to receive
the, full benefits of any discount.

III any ca.se, even if Live365 were to receive the full benefits of any aggregator

I.

discount in the BMI agreement, such PRO agreements do not constitute a benchmqrk that
inspires sufficient confiden-::e to be useful. Dr. Fratrik asserts that Live365 provides
(;entra!jzed a.dministration for the benefit of the PROs, inGluding centralized collection., , '
reporting and compliance. But he offers no evide:q.cG to suggest that the types and level" ' ..
of ceptralized administrative serviG.;)sprovided to the PROs aregomparable to the
administrative services t(l he provided by the aggregator to SoundExchange. In

.';

Webcaster II, we found that another benchmark offered in that proceeding based on;the··

;';j~;',::ufical:works markt~t
.'

"

was tJawed becau<;e th{; seUers in that market ate different arId; they .

"
,'.

; ":1.

._J

,;.:.' .: i: ,,: Ur.l:;ialrikfails 10- show

~

•.

that,these different sellers aild different rights .givt:Tise.to· : ' }', Lr:... ,.•.•

, ;,:·;)(!.:"pm·ably valued "centralizeii" administrative services provided hy a third party inthe:
target sound recordings market. Nor does Dr. Fratrik address the issue of whether any'
·~.djustm~~llts to the data from the benchmark musical works market are required thaLcould. 1':',' .

make it more comparable to the target sound recordings market.

:.'

.-,:

In shorT, we find that Live365 makes no sufficient showing that an aggregator

discOlmt can be justified in general, or adequately measured in particular, on the basis of
the evidence in the record.
To the extent that Live365's proposed aggregator discount is viewed strictly as a
rate prop("3al rather than a tenn, Live365 also fails to delineate a basis for a different
royalty rate applicable to a distinct submarket of the larger commercial webcasting
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'.

'.1:

"

"

'~.: : ~

.

...:

:- ,; .; •.-

market. Webcasting II determined that a key factor in differentiating between classes of
webcasters for rate purposes is whether the webcasters operate in a distinct market
se!:;'ment or submarket that does not directly compete with the remainder of all
, webcasters. Webcaster II, 72 FR 24095,24097 (May 1, 2007); see also supra at Section
: .ILB.3.b.ii. Live365 as the aggregatot does not appear fo meet this standard. The record,
'"

~;

clearly establishes that Live365 competes directlywithother,commercialwebcasters. SX
PFFat ,-r 280. And, of course, whether considered as a proposed rate for a new category
ofcommercial webcasters or, as noted herein:above

as a proposed term, we aTe not

'.: ,'persuaded by the record of evidence in. this proc;eeding of ;:1 particular market value •.
'.. ','
•

_r "

t.

. pro\ridedby an aggregator in terms of reduced transaction's costs that can, or should, he

" .. :.'·.rrwli<;; 1:'\1:ed ,in~o a discount applicable, to the commercial webcasting royalty rate.

x' ,',) , ~_'''': ,"

, ,~. ': ,:,;,::..,·' .• '111 Addilii;>n,some aspects .onhe Tivc3'65prbpDsaLapp¢arlikely to engender ,
~,

. . ' ,.,'. " ':?onfusion.

J~or

example, Live365:proposes'definitions for a,"webcast aggregation

';~;.<;. ,,' " 'J,:' '; :; ,~- service}' ,~'aggregated webcasters,;"

,;J.,'"

'

:together, these definitions' faii to 'explicitly delineate tliat Live365 intends the webcast
aggtegation service to serve as thedicensee it1it8 proposed arrangement and that the
webcasters whos.e programming is transmitted are not ·the licensees. The proposed
. regulations, by contrast, identify webcasters specifically as licensees and, therefore,.,
suggestthat any commercial webcaster, whether aggregated or unaggregated, remains
responsible for payment of the applicable statutory license fee. See Rate Proposal For
, Live365, Inc., Appendix A, Proposed Regulations at § 380.2 (b), § 380.2(e), § 380.2(h), §
380.2(0); 9/30/10 Tr. at 622:14-22,669:18-677:12 (Closing Arguments, Oxenford). Such
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.

'i ,

"coinrilerciai W:ebcaster ~'.' and "licensee." Taken·,

confusion has practical consequences.. Given that the aggregator, as the licensee, is not

"

.....

;

obligated to provide a list of webcasters for whom it purports to pay SoundExchange and
the aggregator, as licensee, may not voluntarily provide such a list to SoundExchange, it
may result in more time-consuming administrative effort for SoundExchange to
determine whether a particular webcaster is subject to or properly complying with the
statutory licenses. This burden was pointed out by Mr. Funn in the context of
SoundExchange's specific experience with Live365. Funn WRT at 2; 8/2/10 Tr. at
445:13:-446:2 (Funn).
For all the above reasons, we decline' to adopt Live365's proposal for a 20%
aggregator discount, applicable under certain conditions to the commercial webcasting: , -

roya.lty rate.
HI.

"NP~'COMMERCIAL'VEBCASTERS,

.' ..

, ' , ' - ': Having determined the rates for c6riullercial1vebcasters; the Judges now tum to
""~he

_.'._ ...,":__ .- ..

~

,

'.

: i ..
-

Honcommercial category. As prev.lou:s1ymentioned,' certain services argued In :' .. :. ", ; .. :'

.,' '. Webcaster Ilthat they were distinguishabletrom comrrl.ercialwebcasteis and, af: a rt~S'''jJt,,·. ::.,' //"
deserved a- \ower royalty rate. We observed:
Based on the available evidence, we tind that, up to a point,
certain "noncommercial" webcasters may constitute a
distinct segment ofthe noniilteractive webcasting market
that in a willing buyer/willing seller hypothetical
marketplace would produce different, lower rates than we
have determined hereinabove for Commercial Webcasters.
A segmented marketplace may have multiple equilibrium
prices because it has multiple demand curves for the same
commodity relative to a single supply curve. An example
of a segmented market is a market for electricity with
different prices for commercial users and residential users.
In other words, price differentiation or price discrimination
is a feature of such markets. The multiple demand curves
represent distinct classes of buyers and each demand curve
exhibits a different price elasticity of demand. By
definition, if the commodity in question derives its demand
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. _ ,'J

I

"_"

""

..

:

from its ultimate use, then the marketplace can remain
segmented only if buyers are unable to transfer the
cOIl1l)lodity easily among ultimate uses. Put another way,
each type of ultimate use must be different.

Webcaster II, 72 FR 24097 (footriote omitted). We found that the evidence supporteda.~,
submarket for noncommercial webcasting, but included safeguards-to assure that the.:

'...

',-:ubrnarket did not converge or overlap with the snbmarket for commercial webcasting. A '
cap of 159,140 ATHper month marked the boundary between noncommercial and :'.'
commercial webca.sting, and we adopted a $500 per station or cnaImel rate

wh~ch

• :1,.:

; .

. ..

.;.

~ "

:
.'

•••

'

•

·.t·

induded the armual, non-refundable, hut recou.pable, ·$500 minimum fee payable in". ;:.:' ,. ',.,
advance. 16
In this proceeding, certain participants have once again asked us 1l1r adoption of
:..

.'
\

!{lV,er

rales

±~)r

..

..

~.

- ."

"

.....

noncommen.:jaJ ·\Nebca:~ting. Greater refil1em~nts to the category are!also.- -.. '

,-,ought; namely, separate rates for distinct "types" of services (aU still under the generaL"
.-

.....

'\.,

,

.

",

".t.

r. '.' ;.

':' .

.:....:.:J

I ;. ~ . •

;

rubric of i:~oncornmercj.al). SoundExrhange and CHI have submitted an agreement,' ,,<c
':,

' . . . . ',' -... '

, t

i! :):'

'.,".

",. ',' ',"

pursuant to 17 U.S.c. § 801(b)(7)(A), forrates and terms fe)!' a type

of~~elvice that

trey

"

identify as "noncommercial educational webcasters." SX PFF at ~ 05; eBI PFF at ~5:
'::HS urges us to recognize and set rates for two types of services: small noncommerCial

.:

webcasters, defined as those whose ATH does not exceed 15,914 per month, and very
s:maU noncommercial webcasters, defined as those whose ATH does not exceed 6,365

per ,c:

ffi\:mth. IDS PFF (Reformatted) at ~ 2.6. We address these requests beginning with the
SoundExchange-CBI agreement.

16 The United States Court of Appeals for the District of Columbia Circuit remanded the $500 minimum fee
for lack of e·/idence. Intercollegiate Broadcast System, Inc. v. Copyright Royalty Board, 574 F.3d 748, 767
(D,C. Cir. 2009). After taking evidence; we adopted a $500 minimum fee. Digital Performance Right in
Sound Recordings and Ephemeral Recordings (Remand order), 75 FR 56873, 56784 (September 17,2010).,'
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.. ,

A. NONCOMMERCIAL EDUCATIONAL WEBCASTERS
On August 13, 2009,slightly more than eight months into the cycle of this
proceeding, SoundExchange and CBI submitted a joint mution to adopt a partial
settle!nellt "for certain internet transmissions by college radio stations and other
".

I'

,

.

noncommercial educational webcasters." Joint Motion to Adopt Partial Settlement at 1~
"

The settlement was achieved under authorization granted by the Webcaster Settlement
.'

Act <.1£"2009, Pub. L. No. 111-36, discussed supra at Section LB., and was published by
..

I'

.• - :

I

t\

"

the Copyright Office in the ~Federal Register. See 74 FR 40616 (August 12,2009). By
.. -

..

•

.'.

..' .r,."

".. ,

';irtue of that publication, the SoundExchange-CBI agreement is now "available, as·an,.
option, to any ... noncommercial webcaster meeting the eligibility conditions of such
. :. r. l ' ", -... '.;~ _."

~: .-;:

.

"• . . . ,·.··t·

•

,"

•

:"

",0'-'

"J-

agreement." 17 U.S.C. § 114(f)(5)(B). In.su1:?mitting the £lgreement to the Judges"
..~ :.,-.:

• I'",

'.'.

,

•

.

";"

'1..

SoundExchange and CHI urged us to likewise publish it in the Federal Register and
..:." ....

< ~, ~ . -

:j

1,', ..

.

! ...-l;

adopt it, under 17 U.S.C. § 801 (b)(7)(A), as the rates and terms applicable to
.... '•..
.i
~1'Jncomrnercial educational vlehcH.sters for thep'~riod 2011 through 20IS. 1,?
~.

". : .:;"1 __ ",.

"

. .. ~ .!

: ,',

,'.

.1
;

.

i"

~:.'

.,", '

..

·1 ••• ·:

'.

l i At the'hearing to consider the SoundExchangeiCBI ~otion, there wa~ s:ignificant discussion as to
whether SoundExchange and CnI were asking the Judges to adopt the agreement as an option for
noncommercial educational webcasters or whether the agreement would be binding on all noncommercial
educational webcasters. See 5/5/10 Tr. at 5:8-51:11 (Hearing on Joint Motion to Adopt Partial Settlement).
The confusion was created by the last two sent.ences of proposed section 380.20(b) to the Judges' rules; 37 1
C.F.R., which provided:"
.
' ,

However, if a Noncommercial Educational Webcaster is also eligible
for any other rates and tenns for its Eligible Transmissions during the
period January 1, 20J 1, through December)l, 2015, it may by written
notice to the Collective in a fOrID to be provided by the Collective, elect
to be subject to such other rates and tenns rather than the rates and
tenns specified in this subpart. If a single educational institution has
more than one station making Eligible Transmissions, each such station
may determine individually whether it elects to be subject to this
subpart.
Digital Performance Right in Sound Recordings and Ephemeral Recordings (Proposed rule), 75 FR16377,
16383 (April 1, 2010). After deliberations, counsel for SoundExchange conceded that such language was
confusing and UlUlecessary, since the purpose of the mOlion was to set the rates and terms for all services.
that met the defmition of a noncommercial educational webcaster, and could be removed. 5/5/1 0 Tr. at
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.

..

·'1

..

.

"

On April 1, 2010, the Judges did publish the SoundExchange/CBI agreement
unde-x the authority of section 801 (b)(7)(A). 75 FR16377. With respect to rates, the
agft.:'ement proposes an annual, nomefundablc minimum fee of $500 for each station or,
individual channel, including each of its individual side channels. !d. at 16384 (April 1,
2010). For those noncommercial educational webcasters whose monthly ATH exceed·
159,J40, additional fees are paid on a per.,.pertormance basis. There is also an optional
$100 proxy fee that may be paid by noncommercial educational webcasters in lieu of
submitting reports of use of sound recordings.. The agreementalsQ. contains a number of
terms ofpayment.
Our consideration of the SoundExchange-CBI agreement, as is the case with the
..

NAB-SoundExch~nge

agreement i5 .gov(~med by 17. U.s.c.. § 80 1(b)(7)(A). The Judges
.

'

"J

..

.':-eceived 24 comments, froninianagers andrepresentatives 'ofterrestrial radio stations, .
.'

,"

,"

.:iavoring adoption of the SoundExdiahge-,:CBI agreement: .;Many of these comments'
~lss'~rtedth,}t the

rate structure was

com:patiblewith·tht;lrb.udget.re~trai.nts, see.

e.g.,.'

Comment of Bill Keith tor WSDPRadio, Plymouth-Canton Community Schools ("The
monetary-amount was reasonable and most college or high school stations can live with
the amounts charged for webcasting"), and several expressed satisfaction with the $100
proxy fee in lieu of reports of use. See, e.g., Comments of Christopher Thuringer for.

WRFL, University of Kentucky; Comments of David Black, General Manager, WSUM-

46:14-47: 16,50: 12-51: 11 (Hearing on Joint Motion to Adopt Partial Settlement). In adopting the

SoundExchange/CBI agreement today, we are accepting

SoundEx~hange's

!angl1ag~.
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offer and are not adopting this

FM. We received one comment objecting to the settlement from IDS. 18 We-held a
hearing on the motion on May 5, 2010.
During the course of the hearing, it became clear that IDS' arguments centered
upon the proposed annual $500 minimum fee for st<1:tions with less than- 159,140 ATH:
Most significantly, IBS contended that if the Judges adopted the proposed minimum. fee
for !loncomme:l'ciaf educational weqcasters, it would be precluded from presenting its .
own miIiimunt fee proposal and, effectively, Its participation in this proceeding would be'
ended. 5/5/10 Tr. at 51 :22-52:2 ~'_'Hhjnk Mr. DeSa.nctis' [counsel for SoundExchangeJ
last remarks indicate that this is an attempt to freeze IDS out of statutory rights- to a,
.' decisi6n from the Board OIl the record;"j (Hearing 011 Joiilt MCition: tv Adopt Partial""
Settlenwut). After conclusion oftbe hearihg"theJudg?sdidnot render a decision on the
ad('pticfl ofthe "ettlemenl, prefernnginstE.:iid;to'Jd IBS,pc;;,sentits ca.se jn the maiH arid' ',-,,'
.:

i,'

,'_'

,.'

c(\usider the matter after

an testlmo.Eyhad beep'presen!e(L

<

,

: ..-:..! .

.- ...'

j":

I

~

"

start, for IBS never proposed any rates and lemlS Ior noncommercial educational ,.;
, webcasters. Rather,

a~

~

noted above, IDS requested rates and tenns only for certain'

noncommercial webcasters (defined by it as "small" and "very small").

TheJudges~·

,

pressed counsel for IDS at closing argument as to whether he still objected to adoption of
:the

Soun.dExchang~-CBIagreement

as the basis for establishing rates and terms for'

noncommercial educational webcasters. After some dissembling, he concluded that he
did to the extent that adoption of the agreement might influence or prejudice his rate

----------------!3 IBShas asserted several times throughout the course of this proceeding that it represents more college
and high school radio stations than CBI. See, e.g. 5/5/10 Tr. at 80: 16-81:3 (Hearing on Joint Motion to
Adopt Partial Settlement). However, it has never provided any evidence to demonstrate this is true. In
fact, IBS has never revealed to the Judges how many members it has, let alone their identities.
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proposal.1 9 We find that his response does not support a proper obj ection raised under
section 801 (b)(7)(A)(ii) which would require us to consider the reasonableness of the
SoundExchange/CBI agreement. Cf 37 C.F.R § 351.10 (admissible evidence must be '
relevant); FRE 401. Even if we were to conclude otherwise, IBS has not presented any
credible testimony that the agreement is unreasonable. Twenty-four noncommercial,
broadcasters that purportedly will operate, their webcasting services under the agreement
"hnrl. it to be TeasonabIe and affordable.' IBS has not provided documented testimony to

,the contrary, despite an invitation to do so. ',5/5/10 Trl. at81 :.7-82:10 (Hearing on Joint
.Motion to Adopt Partial Settlement). Instead, it has relied upon the bald assertions ofits
•

.

,.i

• ~

~I,'

_. • • ~ • ••

.:.

"'6Jtmsel and its witnesses, arguing that some uiridentified, and unspecified nu'ffiber ofit~
f

.

-,.

.:

'._.".

,",

..... ····t

......... vJt-.

:"',' .

:~ [THE JUDGES]: Yuu're not proposing a rale for ~Kncommercial educatior.al webcasters. Only CBnl'ld'
,.I.

i!:SollpdExchange are.

~.~",.~,,:'!·:~i:':~'

:::;':'!;"':: ';',

MR. MALONE: Right
[THE JUDGES]: So why are you objecting to the adootion of that if you have a-two 2eparate

,«:

','t:,' ~ :" ..

:< ,.j", z:ar.egories that you want adopted?".,
,

I,
1

"

(,1):;:-:,";,,:, ~;,,' ";' ,':.. '

MR. MALONE: Well, the judges can certainly say that-I mean" there's nothing incompatible with
them. The."
,
. , "
..,
.
. ,
[THE JUDGES]: But I'm asking youwhy are you still objectmg to the adoption of a $500
minimum fee for noncommercial educational webcasters when you have proposed new fees for two new
:types of services and have not proposed a fee for sqmething called a noncommercial educational
webcaster?
tv1R. MALONE: Well, our-

tTHE JUDGES]: Where is your dog in that fight? I don't see it
MR. MALONE: All right The dog in that fight is-and, again, excluding indirect effects that I
understand to be the context of your question,
We have no objection to the terms that are there as long as they don't apply to, our small stations,

, ,

[THE JUDGES]: So you're just objecting to it on the theory that you just hope that what's ever in
there doesn't somehow get applied to your case, even though you're asking for two completely different
services?
MR. MALONE: That's essentially correct, Your Honor.
9/30/10 Tr. at 660: 13-661 :22 (IBS Closing Argument).

- 55 ,",

.

members cannot afford the fees contained in the agreement and will be driven from the
webcasting business. Without proper evidence, we could not find the agreement
unTl.':asonable, were we inclined to do so.
Finding neither a proper nor a credible objection to the SoundExchange-CBI
agreement, nor other grounds requiring rejection; we adopt the agreement (see supra
11. i, 7)

as the basis for rates and terms for noncOJ;nmercial educational webcasters for the

period 201 1-2015. See supra Section'ILA.

B. ALL OTHER NONCOMMERCIAL WEBCASTERS
1. Rate Proposals for the Section 114 License for
Noncommercial Webcasters

The Judges' adoption of the SoundExchange-CBI agreement under section
.

.; '~..:" ,80)1 (b)(7)(A) does not resolve tbe'rnattE;r,pf rates·krr: the bma.der .categoq of

"

.'

..

:-;. :"
.. 'j" -..:."

noncollLmercial webcasters that we recognizeu in Webcaster II. SoundExchange urges
.!.'

,.

" aAoption of the same rates for noncQlTJmerciaJw:ybG;lSwrs.~SJ!9.I;lCOmmercial educaiional.,. '.:
webcasters. IDS agrees, but proposes Lnat we recognize two new types of services:

small·~··

and very small noncommercial webcasters. We address these proposals separately.
F':>f noncommercial webcasters operating under the sections 112 and 114 licenses,
SoundExchange proposes a royalty of$500 per station or channel per year, subject to the
159,140 ATH limit. The base royalty would be paid in the form of a $500 per station or:, ,\
channel

~nnual minimum

fee, with no cap. If a station or channel exceeds the ATH limit,

then the noncommercial webcaster would pay at the commercial usage rates for any
overage. SX PFF at ~~ 489,471. In support of its proposal, SoundExchange points to the
fact that 363 noncommercial webcasters paid royalties in 2009 similar to its current
proposal, with 305 of those webcasters paying only the $500 minimum fee. Id. at ~ 493.
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This, in its view, demonstrates noncommercial webcasters' ability and willingness to,pay
the requested fees.
SoundExchange also submits that the reasonahleness ofthc $500 minimum fee is
GOnfimlCd by the testimony of Barrie Kessler, its chief operating officer. While
SoundExchange does not track its administrative costs 'on a service-by-service basis, Ms.
:K~s.~ler presented

a "reasonableness check" by estimating. its administrative cost pet:

3ervice and peL':;hanneI. First, she div-idedSollndExchange's total expenses for 2008 by,
'fucnumberof licensees, and therr divided thHt, nUIl'fber by the average number of stations
or channels per licensee (seven). The :re~u1t, w<l&.an approxi,mate average administrative ..
...
- .._.- - -....- .
cost of$825 per station or channel. Kessler Corrected Vv1)T at 25.
~

\

".',

-,"

"1'
"

,

"

"",

::..'.'.',

...

:

..,

;.

,;

~"..' ~

~

•. - I

. . :.'

.

..- .. ~.: . '. ~ . ..

rj'

. . ··t~·· .'

received in fav\.'f of it, "is strong evidenG~ ofthe fates and te:mlS th<.lT l1on\~omrnerciat

'c',;"

webcasters are wining to pay." SX PFP at,r 501.
IBS agrees with SoundExchange's proposal for noncommercial webcasters, but
asks the Judges to recognize two additional types of noncommercial services that it

'.

identifies as "small" and "very small." Its arrival at this request has followed a decidedly
con.voluted path throughout this proceeding, metamorphosing from the written direct
statements through the closing argument. Section 351.4(a)(3) of the Judges' rules, which
governs the content of written direct statements, provides that in a rate proceeding, "each
party must state its requested rate." illS did not do this in plain fashion, instead including
Its request within the body oftestimony of one of its three witnesses. Frederick.T. Kass"
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lirnitation and no cap on tIle mitlinlum fee. The agreemerlt:. "along 'with the 24 commf;nts:)-~;
'..

'ie;

. '-.-'.,".

support 1('1 its rat~ proposa1. The fees are the same, along with the 159.140 ATH

.
,~",,:

.

.-

hnall y, SoundExchange ofiers its agreement with CBL discussed above, as
....

;.";

I'

,

.

.

:

~.

\

! J.. '

Jr., the "treasurer, director of operation (chief operating officer), and a director of' IBS
stated that: "IBS Members should only pay for their direct use of the statutory license by
the IDS Member. There should be no minimum fee greater than that which would
'reasonably approximate the annual direct use of the statutory license, not to exceed
$25.00 annually." Kass WDT at 1, 9. However, Mr. Kass attached as an exhibit to his
',·::-tatement a joint petition to adopt an agreement negotiated bet"w~en the RIAA,IBS, .and "
tht HarVard Radio Broadcasting; Co. that was submitted to the
i\ngust 26, 2004. 20 That agreement provided for

.,
, ··r.

.

~opyright Office

on ,,;' .

a minimum 'an..llual fee of $500 fon:.

noncommercial educational webcasters, except'thatthe feewas $250 for any
noncommercial educational webcaster that affiliated with an educational institution with

..... ,.-:"
J',.

:.; L

:~:.

.. rew.e.ctll£iD 10,000 enrolled student:; or where sllbs,tantiaUy,all ofthe programming ',,'

't·

'.,.

~ -~ f

'. __

~

.i .:: ...... --

: ,:\: ; !;\" '"

t1"rtllsmitted 'Nasdassified as news, talk, sports'or business programming. KassWDT,.

'~mdr;rserrwtltof

its rates iIi the hearingon,his 'written directstateirlenL Instead, he .;

-,,:,._~:'

asserted that "the appropliate rates are what most people were paying in the marketplace
''forthe direct use of the statutory license," without stating'what that fee or amount should
be. 4/22/10 Tr. at 779:22-780:2 (Kass). When the Judges questioned Mr. Kass as to
eXoi::tly what was his rateproposal, he responded that illS members should pay only for
their actual use of sound recordings and that the fee should be 50 cents per continuous
listener per year to a station or channel,21 not to exceed $25 per year. Id. at 781 :3-792:12

10

The joint petition was submitted to the Copyright Office as a settlement of rates and terms for the
112 and 114 licenses for the period 2005 and 2006. It was not acted upon by the Office.

s~ctions
2\

This fee is very roughly derived from an agreement negotiated between the RIAA and the Corporation

for Public Broadcasting under the Small Webcaster Settlement Act of 2002, which was submitte'd by IBS in
the

W~bcasier

II proceeding.
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(Kass). He then later characterized the $25 as a "flat fee" and concluded his testimony on
this point that each IBS station should pay an annual $25 flat fee. !d. at 791:17-792:12
(Kass).
After the dose ofthe direct case hearings and before the submission of written
rebuttal cases, IBS filed a "Restatement ofIBS' Rate Proposal.". This proposal identified
- two new types of services: a "small noncomlllercial webcaster," described as a service
viith total.performances of digitally recorded music less than 15,914 ATH per month or

the equivalent; and a. "very small noncommercial webcaster:' described as a service with
. : total performances of less than 6,365 ATH per month or the eqUivalent. For small
noncommercial webcasters, IBS-proposed a flat a:nmiaI fee of $50, and for very small

j~li;;{(i~

f;\{~X; .

I

>:.. noncommercial webcasters a flat.amlllaLfeeof$20"

.•

No mention,was made ofthe broader·

...•. V categor:lor iloncom.ill.ercial webcaster.· On: july 29,2010, after-the submission ofwrittell.

minimum fee of $500 for noncommercial webcasters per station or channel, along with
annual minimum fees of $50 and $20 for small noncommercial webcasters and very
small noncommercial webcasters, respeCtively. IBS also expressly endorsed
."

i

SoundExchange's per performance rate proposal for the sections 114 and 112 licenses. Z2
And, as an alternative to this rate structure, IBS proposed paying an annual lump sum of
$10,000 to SoundExchange to cover all performances by IBS members that are not
covered by a negotiated agreement. IBS added that "[i]fthe amount ofIBS members
IBS does not defIne "noncommercial webcaster," but the proposal suggests that it is a webcaster with no
more than 159,140 ATH per month per station or channel, but no less than 15,915 ATH. The endorsement
of the SoundExchange per performance proposal would then apply to the overage of 159,140 ATH.
9/30/10 Tr. at 651:11-652:21 (IBS Closing Argument).

22
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participating exceeds $10,000.00 there will be a true up within 15 days of the end ofthe
year." Amplification ofIBS' Restated Rate-Proposal at 3 (July 29,2010).23
During the hearings on the written rebuttal cases, SoundExchange objected to the
testimony ofMr. Kass, IBS' only rebuttal witness, on the grounds that he did not verify'
his testimony as required by section 350.4(d) of the Judges' rules, and did not appear 10 .
J

'know what was in his testimony.2 . The Judges granted the motion and his testimony was·
not admitted,25 IDS sought :ce,.::onsidera.tion ofthe dedsion, which was denied. Order'

DenyinglBS' l'v1ation For Reconsideration afthe Rulings Excluding Its Rebuttal Ca..se,
. Docket No. 2009-1 CRB \Vebcasting III (August Us, 2010). Even ifhis testimony had' :'.
been admitted, it did not contain suppor,t for·IDS' new rate proposals, nor could it given

.!hatfSflc.h testimony woulrl be otrts::de the scope of the rebuttal proceedings.'

tJ .'• . ,

. '/.

;;.·c.

• .'" \:,lBS'challged its proposed rates Olle fined time with the filing of its pf()p6sed .
'''~
;~~t'.

',' fhidings 'of 18.(:t and

conc1usion~\·.oflaw. ·.:t

vv'ithdrew its 'proposatef a $1 0,,000

.

,

.'

al1m121·:.~>.

.... :..;:,... ~; •...: .1.ump~'J.?i' paymeni, and propo~ed regulatory 'language thatpenll~tted Sr;undExchange tP'.,/ll, ;'.

accept unspecified collective payments on behalf of small and' very small nonGommer·dc.1
webcasters

26

23 lBS does not explain what is meant by IB8 members exceeding $10,000 in participation. However, the
pleading does offer a number of annual statutory performances covered by the $50 annual minimum fees
for small noncommercial webcasters (2,291,616) and very small noncommercial webcasters (916,646).
Presumably, IBS is offering to pay additional unspecified amounts for those members that exceed that
number of perfonnances in a given year.

Section 350.4(d) provides that "[t]he testimony of each witness shall be accompanied by an affidavif or a
declaration made pursuant to 28 U.S.c. 1746 supporting the testimony."

24

25 It was apparent after voir dire of the witness that not only did he not comply with the verification nile in
filing his written rebuttal statement, but that he was not familiar with substantial portions of his testimony,
which had been drafted by IBS' counsel. 7/29110 Tr. at 292:1-296:15 (Kass).
26 To further roil the waters, IBS attached to its proposed findings its Amplification ofIBS' Restated Rate
Proposal which does contain the $10,000 lump sum payment language.
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2. The Section 114 Noncommercial Webcaster Rates Determined
by the Judges
The statutory standards that apply to the Judges' determination of section 114
rates for commercial webcasters apply with equal force to our consideration of rates for
noncommercial webcasters. IBS requests that we distinguish between two different types
of noncommercial webcasters--small and, .very small-within the broader category, thereby
invoking the provision of section 114(f)(2)(B) that requires that rates (and terms)
shall distinguish among different types of eligible
nonsubscription transmission services then in operation and
shall include a minimum fee tor each such type of service,
such differences to,be hased on criteria induding, but not
limited to, the quantity and nature of the use of sound
recordings and the degree t9,which use of the service may
substitute for or may promote the purchase of phonoreeorcts
by consumers.
" " , :1..'
"

, - ,

)

,"

, .,

~.

l • •) .

: . ,~'r:'.U:::.\.C.
. I.)'

: .:\ : I

·~il14(t)(2)(B).

. '!'

illS asks th",t we'rnake'such 'a.distinction for small and ~v'et~\,: . <, ,-.

>liTIalLmmccmmercial webcastersdespite thefaot that it has not presented one iota of t:

. ,.,.

.' '.' l;riviue~lcer~gardingthe relative quantities of;music..used by these services,:n nor the~:'
: :latureoftheir use of sound recordings covered by the license. 28 Likewise, it has

'.:.

completely failed to present any evidence that would enable the Judges to determine the
degree to which these proposed services promoted or substituted for the purchase of'
.l?hono~ecords by consumers. IBS has done n~thing more than create two arbitrary:

subcategories of noncommercial webcaster, separated by unsupported amounts of
monthly aggregated tuning hours, ip. an effort to obtain lower royalty rates for its

IRS distinguishes between the services based upon the number of ATH, but ATH is not a measurement
vI the quantity of use of sound recordings covered by the section 114 license. It is only a time
measurement of reception of a transmission.

17

23 Counsel for IBS conceded at closing argument that the record was devoid of evidence on this statutory.
requirement. 9/30/10 Tr. at 647:12-651:5 (IBS Closing Argument).
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members. IBS has failed to satisfy the statutory burden of presenting evidence to enable
the Judges to determine if distinctions within the noncommercial webcaster category are
required or warranted, and there is nothing in the record ofthis proceeding that requires
the Judges under section 114(f)(2)(B) to establish separate terms and rates for types of
services other than noncommercial webcasters.
IDS' failure on this point is endemic to its failure to the even. greater task at hand:
the rates that would be negotiated in the marketplace between a willing buyer and willing
seller. IBS' constantly changing rate proposals were not fashioned with this standard 'in
mind (let alone the evidence to support it), but rather appeared to spring from som.e ' . . \
undefined meaning of "faimess," or more likely the impressions of Mr. Kass as to what.

.

"

:\

his m.embers would like to pay for statut(,ry royalties. Indeed, even with respect to Mr..' :. ., (.' '. "
... [::ass'·'sr')'llewnat consistent ma.ntra; thanES rhemb'ers should rIot pay for any more than :"':/'tb~;'Pli-Sic

;

.

:~

!

. , ;' I

• '.

that they used, there-was,rroprofferofevidenoo.to demonstrate the nature:or i!~::"<\.....

;'(\hlme ·ufthat use, hy what stati'ops,.o,rundetwhatcircumstanees. The aridity ofthe.-';::::'

iIi

record necessitates the rejection ofIBS' proposal.

'.

'There is no dispute between SoundExchange and IBS that noncommercial
webcasting is a distinct segment of the noninteractive webcasting market for which ·a
willing buyer/willing seller hypothetical marketplace would produce different, lower
rates than we have determined hereinabove for commercial webcasters. SX PFF at "
489-90; IBS PFF at" 4,26. There is also no dispute that the boundary of that submarkef .
is marked by 159,140 ATH per month per station or channel and that any noncommercial
webcaster exceeding this limitation should pay the commercial rates adopted in this
proceeding for the overage. SX PFF at ~ 489; IBS PFF at' 26. There is a dispute as to .
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the annual $500 minimum, recoupable fee (i.e., the flat fee rate) proposed by
SoundExchange and. adopted by the Judges in the Webcaster II proceeding. See 75 FR .
56873 (September 17, 2010) (Remand order). IBS contends that many of its members
cannot afford the fee and will cease webcasting activities, but it did not provide any
financial records, data or other information, beyond bare allegations ofits coun~el and
Mr. Kass, to support its claim. To the contrary, financial data obtained fTomIBS 'witness' .
J..1 hnE. Mmphy, General Manager of WHUS, lic.ensed to the University of Connecticut." .
revealed that in 2009 WHUS generateq total revenues of $527;364.21 and had a pmfit of.'

.. "(

,

$87,041.55. 4/21/10 Tr. at 583:1-586:12{Murphy). 29 Mr. Murphy was the only witness
;.

..

"

'.

..

".

·t1;....
.'
,

•<:-

to present 'radio station finaIicl~l'datF.l. Even ~,4r. Kass' :"tatemellHhat the average

.,

.

",

1.

... i:>pcratiJlg budget of rns members-. is $9;000, though wholly unsupported by
--:I.,,, . , ; t~t<
i ' 008·
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" !\onc.ornmerciaI ~N,~bcasters paid'S01mdExchangethe $500 minimum fee in 2009 pursuant· ) iC, ... ;;:;~:
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the ATE cap or streaming more than one station or chamlel. 75 FR 56874 (September .
-17, 2010) (Remand order). Twenfy-four noncommercial educational stations endorsed
the SoundExchange-CBI agreement which contains the same flat $500 fee. See supra at, .
. . Section ULA. In sum, we reject IDS' contention that the $500 fee is not affordable and
. emmet represent what a willing buyer would pay in the hypothetical marketplace.

-------------It was revealed that WHUS did not pay any statutory license fees in 2009 nor did it file required reports
ofuse 4/21/10 Tr. at 579:21-582:3,594:5-600:2 (Murphy).

29

30 Interestingly, IBS members pay an annual $125 membership fee to IBS, and pay $85 per person, or $480
per station, to attend IBS' annual conference in New York City, plus the cost ('fhote! rooms. 4/21/10 Tr.:at
593: 12-594:3 (Murphy),
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Having rejected in toto the contentions and claims ofIES,31 we are persuaded that
the presentation of SoundExchange best represents the rates that would be paid in the'
willing buyer/willing seller hypothetical marketplace for noncommercial webcasting.
The annual minimum fee of $500 pe~' station or channel functions as the royalty payable
for usage of sound recordings up to 159,140 ATH per month. This flat fee is the same'
that we adopted in. Webcaster II and, as discussed above, is,demonstrably affordable to
zlOucommerciaI webcasters. We find thC'it the SoundExchange-CBI agfeement, which
contain's the very same fee and rate stmcture, and the 24 comments supporting it are
corroborative evidence that our determInation satisfies' the 'statutory standard. As a
~:1\nimLlm
",:.

fee, and mindful of thtl Court ofAppeals ? adthonifiol1 regarding t:vidt::m.:e of

d,d m ill, is\rative costs. ,administering the li~enses; liiter.col{egiate1Jroadcast System.

Inc~ ',v,
.:~

',:" ::,.

: tr;:stimony of Ms. KessJeras toest~mate.s'ofav.erag.eapministriitive costs per licensee:"
,: dl()w~ ,rhatJ $500 minimum

fee;i0r;noncommercial.webcast~rs,jsmo:!'e

.'

'"
..

.

'! '-,

than reasonable;~'

In its proposed'fmdings, and for the first time in this proceeding, IBS contends that "Congress in Section,
114(f)(2) intended that the minimum r~te be tailored to the type of service in accord with the general' publiC:
policy favoring small businesses," and that as a consequence the Judges are required under the Regulatory
Flexibility Act., 5 U.S.c. § 601(6), to determine whether the $500 fee unpecessarily burdens IBS' members.
IBS PFP (Reformatted) at ~~ 10-13. There is no support in the text or legislative history of the Copyright :
Act for the proposition that section 114(f)(2) favors small businesses, and, indeed, IBS does not supply any.
T(\ the contrary, section 114(f)(2)(B) is very clear as to our task in this proceeding: to fashion rates (and
terms) thaI "most clearly represent the rates and terms that would have been negotiated in the marketplace
between a willing buyer and a willing seller." IBS has also failed to support its contention that the Judges
must conduct a Regulatory Flexibility Act assessment of impact of the $500 fee on IBS' members in
particular. IBS has not supplied the Judges with any evidence to adduce whether its members are "smalL
entities" within the meaning of 5 U.S.C. § 601-IBS has not supplied us with any documentary evidence of
its membership, even their names-nor has it demonstrated that the Regulatory Flexibility Act applies to rate
IJrOceedings before the Judges. See 5 U.S.C. § 601 (2)(exempting from the definition ofa rule ofa
government agency "a rule of particular applicability relating to rates"); cf American Moving and Storage
Assoc. v. DOD, 91 F.Supp.2d 132,136 (D.D.C. 2000)(exception for "a rule of particular applicability
relating to rates" is explicit and broad). In any event, the Judges did consider the circumstances of
noncommercial webcasters, discussed above, in establishing the $500 fee.
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SX PFF at" 484; see also 75 FR 56.874 i(September17, 2010)(Remand order).
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3. The Section 112 Noncommercial Webcaster Rates Determined
by the Judges
Although there is not a stipulation as to the rates for the section 112 license for
noncommercial webcasters as there is for commercial webcasters, supra at Section II.B.1,
there is no disagreement between SoundExchange and IBS. SoundExchange proposes
the same bundled rate approach for both the section 112 and 114 rights, five percent of
which is allocated as the section 112 royalty for making ephemeral copies, and IBS
endorses the proposal. SX PFF at ~~ 671; IDS PFF at ~ 24. The testimony offered by
SouHdExchange supports this proposal and we adopt it. SX PFF at ~~ 672-688.

IV. TERMS
~"
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The standard for setting terms of payment is whati:he record reflects would have
! .~:: ...... ~.

..• -..
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been agreed to by willing buyers and wining seller,.; in tht: marketplace. Webcaster:I1,'J,2
PR 24102 (May 1.,2007); see aiso Webcaster 1,67 FR 45266 (July 8,2002). In
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W€;bcctsterU, we further established that we are obligated to "adopt royalty payment and.'
j'i.."

',,:.'.

..: f, ./"

, .':

..:..!'.•

';"

.

distribution terms that are practical and efficient." Webcaster II, 72 FR 24102 (May 1,
"

I

2007). The parties each submitted proposals of the terms that they believe satisfy both Of
these -requirements. 32 SoundExchange based its proposal generally on the current temlS
as adopted in Webcaster II and the proceeding setting the sections 112 and 114 rates and

terrn.s for preexisting satellite digital audio radio services, with certain revisions, and
propos~d

conforming editorial changes to the webcasting terms in light of changes :?lade

in that proceeding. SX PFF at ~ 549. Live365 proposed changes to the definitions of two

32 CBI's proposal consisted of the tenns contained in the agreement with SoundExchange submitted for
adoption by the Judges. Since we are adopting that agreement, see supra at Section lILA., CBI's proposal
wilinoi be dis~ussed here.
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terms in section 380.2 of the current webcasting regulations. 33 Live365 PFF at ~~ 38287; Live365 PCL at ~~ 77-79. IDS proposed terms for noncommercial webcasters. IDS
PFF at ~ 26.

SoundExchange and Live365 also stipulated to certain terms. See Stipulation of

SoundExchange, Inc. and Live365, Inc. Regarding Certain Proposed Terms, Docket No.
2009·1 eRB Webca~ting III (September

rO, 2010) ("Joint Stipulation").

When adopting royalty terms, we also strive, where possible, to maintain
consistency across the licenses set forth in sections 112 and ] 14 in order to maximize·
effici<;:ncy in and minimize the overall costs associated with the administration of the .
license. Determination ofRates and Terms/or Preexisting Subscription Services and· .
~

......

,.

. .

'.

Scue!f;te Digital Audio Radio Services (Fina.! mle and order),.73 FR 4080, 4098 (Jarlu:ary..
". ~ .:

-:'.

J.. :

28, 200g) ("SDARS"). However; this goal is not overriding. We will '<iary tenns

actbs~i,."~· ",

:he licenses '.vhere a party can demonstrate the need. for and the benefits of such VaI1anct'. : ....
;,",

Id.

A. COLLECTIVE
SoundExchange requests to be named the sole collective for the collection and
distribution of royalties paid by commercial and noncommercial webcasters under the
sections 112 and 114 J.icenses for the period 2011-2015. SX PFF at ~ 602; Second
Revised Rates and Terms of SoundExchange, Inc., Docket No. 2009-1 CRB Webcasting

III, at Proposed Regulations § 380.4(b) (July 23,2010). Live365 takes no position
regarding SoundExchange's request, Live365 RFF at ~ 602, and IDS does not appear to

33 Live3 65's request for an aggregator discount initially was proposed as a term. However, as discussed
supra at Section II.B.5., the aggregator discount was handled in the section on proposed rates and thus will
not be discussed here. See also, 9/30110 Tr. at 615:5-22 (Live365 Closing Argument).
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object, given its rate proposal refers to SoundExchange as the collective. See
Amplification ofIBS' Restated Rate Proposal, Docket No. 2009-1 CRB Webcasting III,
at 2 (July 29,2010).
We have detennined previously that designation of a single Collective "presents
the most economically and administratively efficient system for collecting royalties under
the blanket license: framework created by the statutory licenses." Webcaster II, 72 FR
.24104 (May 1,2007); see also SDARS,. 73 FR 4099 (January 24,2008). No party has
submitted evidence that would compel:us to alter that. detennination here. Indeed, no
.party requested the designation of multiple collectives, andSoundExchange was the.only .
party requesting to be selected as a colleotive. 34
.~..

.

• ~

:

".

I

l'
•

-;\
".

I'

'" ~ .. :,

. .:.;.;;cSOl.mdExchange (and its predecessor) has served as the.collective for the

~(:T,lle0iion,

processing and distrihution:ofroyaJ,ty payments made under the sections.:Ji2 ' .

.'"md 114' statutOly licenses since their ihception,thereby: accumulating a wealth of

;:;.'

knowledge and expertise in administeriflg ti1ese lic0nses. See Kessler Corrected WDTat
4. Moreover, SoundExchange's designation as the sole Collective is supported by artists
and copyright owners. See Roberts Hedgpeth,WDT at 1-2; McCrady WDT at 19. This,
coupled with the absence of any opposition or record evidence to suggest that
SoundExchange should not serve in that capacity here.leads us to designate
SoundExchangeas the Collective for the 2011-2015 license period.

As noted supra at n.4, RLI filed a written direct statement but did not present oral testimony; therefore,
thein7,lrittert direct statement was not considered. In any event, RLI did not seek designation as a
Collective.
34
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B. STIPULATED TERMS AND TECHNICAL AND
CONFORMING CHANGES
On September 10, 2010, SoundExchange and Live365 submitted a stipulation
regarding certain proposed terms in the Proposed Regulations appearing as an attachment
to Second Revised Proposed Rates and Terms of SoundExchange, Inc. filed July 23, '

20ra. In several instances, they have stipulated that current provisions of the webcasting
telms will remain unchanged. For example, SoundExchange and Live365 agree that the.
, (;urrent definitions oflhe following tenus in section 380.2 shall remain unchanged: '
"'Commercial Webcaster," "Copyright O",ners," "Ephemeral Recording,"
"Noncommercial Webcaster," "Perfonners," and "Qualified Auditor." Joint Stipu.latiorr,
, T:\:hih~t A at 2-4 (September 10, 20'l G). Similarly, the. cm:rent.provisions of section :3.805

"'

.,,;rj
":'."., .... , "' JIeh.
',I
Td • a(
'., 9,.. 1'1 .
,.O).'J,-oj,':1..111
langen.
.I,
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.-.;.
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••..•
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':1,,:
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\ ": ' • .I'. ~

'.~ ~

t
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~':

,'f,

...:

In other instances, stipulated terins cons-istofelimirlating,provisions which were

.1"

. .... solei)'

a:ppli~able to

."

the 2006-2010 license,pi::riod{see, e.g:, section 380.4(d)) and

reflecting changes necessitated by the:adoption of the NAB-SoundExchange and

:-;'"

,

SoundExchange-CBI agreements (see, e.g., section 380.2 definition of"Licensee").ld'Hat
3, 8.

We find that the stipulated terms constitute for the most part technical and noncontroversial changes that will add to the clarity ofthe regulations adopted today.
Therefore, we are adopting the terms stipulated to by SoundExchange and Live365.
For these same reasons, we are adopting the technical and conforming changes
proposed by SoundExchange, and not opposed by any party, in Section IV of their
Second Revised Rates and Terms, filed July 23, 2010.
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We now tum to those contested terms proposed for Commercial Webcasters.

C. CONTESTED TERMS FOR COMMERCIAL WEBCASTERS
1. Terms Proposed by Live365
,.

. Livc365 proposes changes to the definitions of two terms in section 380.2,
name1y~ "performance" and "aggregate tuning hours.,,35 Live365 PFF at ~ 387 and peL.

at ~ 79. Specifically, Live365 proposes to rnodify the definition of "performance" to '
"exclude any performances of sound ref-ording that are not more than thirty (30)
copseeutive seconds." Live365 PFF atl387, Accordingto Live365, this proposed'

",.1

modification conforms the definition of «l'erformance" hi sc:ction 380.2 to that of a.
"p~rfomia.nce"or

"play" as def1ned in the .four interactive service agreements reviewed

h:/Dr;~~P~kovits.

/d. Live365 also Gonte-ridsthat past;PFecedent:has excluded partial ~

;~ . ;':'<.' ,.

pertorn::Ll[ice',s .from '.'toyalty-bearing"per-tonnalices,dting to the Librarian's adoptioD..of~",,;' '>
:] 8e(t1emem agreement among SoundExchange, AF:IR.A~·; the American Federation of; ';;

i"·

if;:'

.;'

Nlu;~ician'3o:r.theUnited

I. , . \

States ;md CZH::ida., arid. DigitaU\iiedia Association wbir.b i\'.::> '.>

excluded from payment performances t4at suffered techilical interruptions or the closing
down of'a media player or channel s·witching. Live365 PCL at ~ 78, citing Digital -'

Perfopmance Right In Sound Recordings And ~phemeral Recordings, Docket Nos. 2002-.
1 CARP DTRA3 & 2001-2 CARP DTNSRA, 74 FR 27506,27509 (May 20,2003).
Similarly, Live365 seeks to revise the current definition of "aggregate tuning
hours" to exclude programming that does not contain sound recordings such as talk,
sports, and advertising not containing sound recordings. Live365 PCL at ~ 79. Live365
In the proposed regulations attached to its proposed fmdings offact, Live365 included an additional
term: a proposed deadline for the completion and issuance of a report regarding an audit to verify royalty
payments. See Attachment to Live365's Proposed Findings of Fact and Conclusions of Law, § 380.6(g).
Since this proposal was not discussed in its proposed findings of fact and Live365 presented no evidence to
support the need for such a term, we decline to adopt it.
3';
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justifies its request by asserting that "programming without sound recordings should not
be subjecMo consideration in regulations dealing with a royalty to be paid for the use of
sound recordings." Id.
SoundExchange vehemently opposes adoption of either proposed modification.
First, SoundExchange contends that these proposed-modifications constitute new terms; .
not a revision to an existing proposal, in violation of sec~ion 35 L4(b)(3) which allows for
revision ofa rate proposal at any time up to and including submission of proposed •
,.tip.dings of fact. 36 SX RFF at ~ 223, Next, SoundExchange ass.erts that Liv~365's
'. ~itation to the four interactive service agreements without more does not provide
I

-

•

·"f"

~'.: ':nrificient record

support for either the need for orbeneftt of this tequest. Id. at '1" 22.6::

..: ·:Z2~.·.With regard to the request to·redefine."aggreg<ite t~ninglhours," SoundExchange'
;~~<

.....;;' , .<al;~.lfP's·.thatLlVe365fails to point to anything in the record. explaining, I!1uch less

'.:'.,

.s;;:!:lportirig,.theneed for such proposaL.ld.. aL'~ 231i-:232.i·1i'inaUy, SoundExchange~t<.···

.

; "perfoTIHallc;e" on the per-performance -rate as yet andther.reason not to accept Live365's ..".,
.,proposal. ld. at ~ 230. Were Live365's definition adopted, SoundExchange contends
,that an upward adjustment would be needed to the per~performance rate since neither
Drs.Pe1covits nor Fratrik excluded performances of less than 30 seconds in the
. calculation oftheir respective per-performance rates. 37 !d.
The Judges decline to adopt either ofLive365's proposed definitions. Live365
, ha5 provided insufficient record support for either Of its proposals. This is especially true

36

We need not address the validity of this argument since we decline to adopt this tenn on other grounds.

37 According to SoundExchange, the upward adjustment would result from a reduction in the number of
plays in the calculation of a per-perfonnance rate. SX RFF at ~ 230.
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with regard to its proposed definition of "aggregate tuning hours." It appears for the first
time in Live365's proposed conclusions oflaw without any citation to the record or any
substantive explanation as to why such a change is needed or what benefits would result
from its adoption. All Live365 has provided is the unsupported assertions of counsel.
Thus, Live365 has not met its burden regarding adoption ofthis term. See SDARS, 73 FR

AI01 (January 28, 2008)(refusal to adopt bare proposals unsupported by record
.evidence).
Likewis~,

Live365 has not met its burden with respect to adoption of its proffered

definition of "performance." Neither the mere citation to the four interactive service
agreem6nts in the record here without more nor

(l

referenc.e to a settlement agTeement

, ::~dopted. by the Librarian in a CARP proceeding demonstratt::s that a wi Bing buyer and'a ',.
f;ih";;':-·

'\~liUing seHer

""
Co,,'

states:t~~aT;is

would agree to such a term in the nOft'interactive market,':L1ve36S·simply ,'.
requested definitionconfmffis.to the definitions'of "perfoimance", :md:

"

,"pJay';inLhe agreements reviewed hy. Dr. Pelcovits"with nodiscussiollofor cited 8uppmt

.".

~;;.;\:

;.~

for why such conformance is needed or beneficial or even appropriate here.
Live365' s reference to adoption by the Librarian of the settlement agreement in a
prior CARP proceeding is unpersuasive. As with its proposal regarding aggregate tuning ,
hours, this justification is offered for the first time in Live365's proposed conclusions of
law Thus; like its proposed definition for aggregate tuning hours, the proffered
justification amounts to nothing more than an unsupported argument of counsel.
More importantly, as SoundExchange correctly observes, since neither Dr.
Pelcovits nor Dr. Fratrik excluded performances from the calculation of their respective
per-perfonnance rates, there would be fewer plays in such calculations, thereby
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necessitating an upward adjustment to the per.:.performance rates. Live365 never
acknowledges this effect much less addresses how to make the adjustm~)Jt. See SX RFF
at ~ 230. The lack of supportive evidence presented py Live365 when combined with Jhe .
potential problematic effect on the per-performance rates requires rejection of this teml. .'

2. Terms Proposed by SonndExchange
SoundExchange proposes several terms. We note at the outset that several of
SOlmdExchange's proposed terms are contained in some or all of the WSA agreements,
incJuding-the-NAR;SoundExchange and SoundExchange.:.CBI-agreements adopted'
herein: Parties are

fr~e

--:-'-

to agree to whatever tenns they choose. When such agreement is

.submitted to the Judges for adoption, we a.re obligated to ,;:,dopt said agreement in the'
.:,?:bsenFeJOlfobjections <ider publication inth~ Federal,Register.. 17 U.S.c. § ..
.1':

.~""'"

.- :

·80l{bKl)(A.);~·ee.supr'1 at Section ItA. Howevei,when parties litigate over theadoptiori:!i;

"of'o;-!t!)rm, evenOIle that is contained in an adopteda.greem;erlt, the requeBting partymirstl'. '., .::::
:~i>

..':' :,;' ··.·::nit:e.~; it$:tm.¥.den WIth respect to the st.andards

set forth supr2; ,:

..

Evaluating SOlllldExchange's propos<lls iu this. light, we tind that SoundExchange
'has notmetits burden.

a. Server Log Retention
SoundExchange urges the Judges to clarify that server logs are among the rec.ards .
to be retained for three years pursuant to section 380.4(h) and to be made available during
an audit conducted pursuant to section 380.6. See Second Revised Rates and Terms of
SoundExchange, Inc., Section lILA., Proposed Regulations, § 380.4(h) (July 23, 2010);
Kessler Corrected WDT at 27. Although SoundExchange believes that retention of these
records is required under the current regulations,
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it requests an amendment to include

":'.1 .

server logs since oftentimes such logs are not retained. SX PFF at ~~ 556-57; Kessler
Corrected WDT at 27. SoundExchange asserts that "[t]he evidence indicates marketplace
acceptance of such a term," citing to the SoundExchange-CBI agreement which contains
an equivalent term. SX PFF at~, 555.
In its opposition to this tern, Live365 notes that neither,the NAB-SoundExchange
agreement nor the Commercial Webcasters agreement contains this tenn nor, do any qf ,
the interactive service agreements submitted in this proceeding. Live365 RFF at ~ 555.
"Live365 further argues that SoundExchange failed to establish, how the benefits to
, SpundExchange ofthis ternl

outwe~gh the ,burden

, "Seciion380.4(h), which governs the

on licensees to comply. !d. at ~ 557.

retenti()Tl'o(rec:ords,.requir~!)hcens~sJo,

, ,:'~letain "hooks aJ.ld records" relating to 10)alty paymenb. ,TheJanguage does llufiIll.Aude, '"
,
" ',:'

~,,\":scrverJogs:,and

SoundExchange'Sf!ssumpfion thatit doesis.incorrect. The

~">:: ;~;;~~,\remaws •.however,

whetherserverJags:shou1.d be included,

~dthe Judgei'.

qUt~stion<:..:

answer In;the'',

:1egati-',;,;betause the record e'vidence"does-"tloLsupport' such a:finding. None of the i; 'c,

...'.

'F'" \,

,\";':' :':,

: interacliv.e (\greements in evidence here contain. puch specificity. Live365 Exs. ,17 and
J8;McCrady WDT, Exs. 104-DR & 106-DR. Rather, the agreements require licensees:
only to retain records relating to their obligations under the agreement and in terms no
.tr,ore specific than in thc current regulation. See, e.g., Live365 Exs. 17 at ~ 7(11) and Ex.

,18 .1t,r 7(h); McCrady WDT, Exs. 104-DR at ~ 6(j) and 106-DR at ~ 4(h). Since these,
agreements were negotiated in a setting free from the constraints of the regulatory
scheme, they provide the best evidence of the agreement of a willing buyer and a willing
seller in this respect.
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We disagree with SoundExchange's assertion that inclusion of this tenn in the
SoundExchange-CBI WSA agreement constitutes "marketplace acceptance." As
discussed supra and as acknowledged by SoundExchange, such agreements were reached
under atypical marketplace conditions, since their negotiations were overshadowed by the
possibility of a regulatory proceeding. See supra at Section II.B.3.bji.; see also 9/3,0110
'Tr. at 547:20-548:5 (SoundExchange Closing Argument). FUlthennore, while the

SoundExchange-CBI agreement contains the term, the NAB-SoundExchange and
, Commercl:).l Webcasters agreements do not despite the assertion of Ms. Kessler that'
server Ings contain data that is "critical fOf, verifying that licensees have made the proper ,
nayments." KC3sler Corrected 'NDTat27; see also 4/20/1 0 Tr. at 455: 15-17 (Kess~er).
. '.

. !;~~$llch',dataj8 '\;ritical," it is difficultto'understand ,-yhy scrvci'logs were not included ,in.., ."
,

,,~~1'{";

N/\H.;.SoundExchange aridCommen.:iJ.LWebcasters agreements, pmij.cularly where' <:,:;j. ,;"

. th(~;'-_gTc~ment \iVere negotiated by S0un:cI:~xchangeand.c.ov.er "webcasters represe.6ting
•

•. f.

' "

. '.:,

."'?"

'1'"

'-.

".1\'

0 T·~t
. ',. .
ec;· ..9/iO/']
' _ .".'
r. ';Ag"j'
-v_, - 4 (S O·lnG.1£:'
xcnange.I

~ ",~'
1..,
.•..
' .• ," .. ,,\<1,
stapt",' 'l.~ali ,~" t~r+hf-.·..... _, we'}l;aStlng..
tn<lfk <. ",

(1,

_

l

Closing Ar'gurnent); see supra at Section ILB.3.b.ii.
Finally, retention of server logs for a three-year period may present significant
issues to webcasters regarding storage and costs. No evidence was adduced by
SOllDdBxchange as to these important considerations, and the Judges are hesitant to adopt,
2. te~m

'0fithout such data. In sum, SoundExchange's request for retention of server logs

appears to be more of a want than a need, and we decline to amend section 380.4(h) of

ohrrubs.
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b. Standardized Forms for Statements ofAccount
SoundExchange proposes to require licensees to submit statements of account on
a standardized form prescribed by SoundExchange in order to simplify licensees'
calculations ofthe royalties owed and to facilitate SoundExchange's ability to efficiently
coHect information from licensees. SXPFF at ~~1572, 575. SoundExchange currently"
prOvides a template statement of account on its website. Id. at ~ 574. SoundExchange '
, notes that noricommercial educational webcasters an:: required pursuantto their WS,A ,. :
agreement to use a form supplied· by SoundEx(.hange. McCrady WDT, Ex. 103-DP (it §
4.4.1.

.

. ,~ :' 1.i've365 opposes adoption orthis hmn olithe grounds thatitis addressed morc
• ••

1

.• ,"

~

..

:

",

,',

I .--

.'

o!

:u . :.. (~...

We (it;: Hot pe:(;~l1a,dedthat.B-xieed, for m;;mdatory, use of a standardized statement!.\', ,',:': ,":/
'.If aec,\funt~Tist.s at this time nor do we findsl1ppori: in

th~~

record for adoption of this::,

r:,~<'.·

,,'
,l'

made available 011 SoulldExchallge's website. FUl1l1 WRT at 2; 8i2i10 Ti. at 492:2-3

"

(Ful1l1)("much more than half' of webcasters cm-Tcntly usc template). Mr. fc'unn provided,'
no information quantifying the additi.onal wOIk tor SoundExchange to process a
, st?-tementofaccount for the fewwebcasters who choose not to use the template. The,
only example given in this regard focused on Live365and its submission of an altered
form using incorrect rates, which is irrelevant to SoundExchange's request. See FUl1l1
wTII' at 3-4; 8/2/10 Tr. at 465:19-22 (FUl1l1).
Our skepticism regarding the need to require use of a standardized form also
stems from the fact that neither the NAB-SoundExchange WSA agreement nor the
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Commercial Webcasters WSA agreement contains this term. McCrady WDT, Exs. 101[iP and 102-DP. Moreover, although the SoundExchange-CBI WSA agreement requires
usebfa SoundExchange.supplied.form, see McCrady WDT, Ex. 103-DP at § 4.4.1, such
language was not included in the SoundExchange-CBI agreement submitted to the Judges
and adopted herein. See Digital Performance Right in Sounq Recordings and Ephemeral
ReciJrriings (Proposed rule), 75 FR 16377, 16385 (§ 38023(t))(April 1,2010).

.Given the already widespread use of SoundExchange's template torm, the lack of
.quantification in the record of the time savings to SoundExchange hy having a
standardized form, and SoundExchange's failure to include this term in the NAB.SoundExchange and Commercial'Webcasters:WSA agreeme.nts or the SoundExchailge"- .
. _ '. ~.'. ':.~~~3{ agreement.

submitted to theJu.dges, we findt.haLthe..recq~dbefore us does not :.. ;.~ '.

.1./.-

~.:-.

."".".

..-".

.

'.

.J

'.

~.,

..

._

. '. .

.;.~.

J•

j80.4(t)(J)of a handwritten signature on the statement of account. SX PFF at ~ 576....
Acc:Jrdin::; t,} SoundExchange, allowing electroniesignatutes would make it easier for; .. '
licensees to submit their stateme;nts of account. Id.,·citing Funn· WRT at 3 n.1.
SoundEx.;I1X1ge fUrther asserts that "none [of the WSA agreements in evidence] requires

that statelllf:(:tsof account bear a handwritten signature." SX PFF at '1 577.
Live365 does not oppose this request as its own proposed regulations eliminate
the requir(;,;ffient for a handwritten signature on the statement of account. See Attachment.
to PFF, Proposed Regulations, § 380.4(£)(3).
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.·:c.;·ElectronicSigrwture·cJn:.'Statement.ofAccount

. SoandEx·chatl ge seeks ;i).:elint:inate:the -reqtiif.?..ment'inJhr ,current section

.~

:.....

-...

'"

1"·

•

The Judges determine that the record evidence does not support adoption of this
term. The WSA agreements, as submitted as exhibits to Mr. McCrady's written direct
~estimony do,

despite SoundExchange's assertions to the contrary, require a handwritten

signature on a statement of account. SoundExGhange is correct that each agreement
requires statements of account to'be provided each month, although neither agreement·
sets forth the specific informatioll to be included. See McCrady WDT, Ex. 101-DP at §.
4.6 o-lAB), Ex. 102-DP at § 4.5 (Commercial Webcasters), and Ex. 103-DP at § 4.4.1
(eBI). However, SoundExchange ignores the provision in each agreement which states;
"[t]o the extent not inconsistent with the Rates and Tenus herein, all applicable

' ..

Tegulations, including 37 C.F.R. Parts 370 arid 380, shall apply to activities subjecf to,
...:i:hese:Rates andTerms." See McCrady \v.pJ';Ex; 10l-DP. at § 6.1 (NAB), Ex. l02-,DP af .
~i

,.i'
~\ :

.:,'

?80.4(f)(}) requires a handwritten :signature;~uehrequireinentis not inconsistent with the , . I

...

(:l:: '".,

:J.l(Cornrnercial Webcasters) andEx.'l03-DPat§ 6.1 (CBf).'Current section

;

~

.. ',

a~·reeO).Gn~s'

general r~qujremel't to sjmplysubmit'statements:ofaccount. Our

I

:!

I' .. •..

interpretation is confir:rned by the fact that.the NAB-SoundExchange and
SoundExchange-CBI WSA agreements submitted to the Judges for adoption here each

,

;

retained the requirement for a handwritten signature. See Proposed rule, 75 FR 16380 (§
380.13(f)(3)), 16385 (§ 380.23(f)(4)) (Aprill, 2010). Since we are adopting those
provisions as proposed on April J., 2010, to accept SoundExchange's proposal here would
create an inconsistency in tenus that does not exist currently.
d. Identification ofLicensees and Late Fee for Reports of Use

SoundExchange requests that the Judges hannonize identi±icarion oflicensees
among the notice of intent to use the sections 112 and 114 licenses, the statements of
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account and the reports of use, and to impose a late fee for reports of use. These two
requests differ from the rest of their requests in that these are notice and recordkeeping
temls. 38 ,39 See Kessler Corrected WDT at 20-23,27-28. This is not the first time we
have been asked to adopt terms regarding notice and recordkeeping in this context.

Webcaster II, 7'2 FR 24109 (May 1,2007); SDARS, 73 FR 4101 (January 28,2008).
While t.he Copyright Act grants us the authority to adopt such terms here (said terms
'i\'ould supersede those set forth in 37 C.F.R. Part 370), such authority i~ discretionary.,
17 U.S.C. § 803(c)(3). To date, we have declined to exercise this discretion. Webcaster,
, 11,.72 FR,at 24109-10 (May 1, 2007); SDARS, 73 FR at 4101 (January 28,2(08).
, Owr prior refusals stemmed .fromour findings'that the issues,presented, such as
..

,'

:',

\:':;: '
,

··f·

"

'~.enS:A;

'.-

r<.:porting, were more appfl)p.riatel:vaddmssed lnthe context ofa rulemaking:!",

prc\~eeding

and that "no persuasi',ye testirnonycompe11ingah adjustment of the

t·.t:Go!dk~eping regulations" W~$

pres>:3nted ill either instance: SDARS. 73 FR 4101 r::'"

, (Janualiy2R. 20(8), citing Wf:'!)ca,stetJT,
....

curr~m" ':,~
'j'

. '-

I

n

FR24U O'(~r1ay L 2007,}. In light ofthe) ,

•

~'.

',".

record before us, we decline to adopt S0U11dExchailge's proposals regarding the
hannonIzation of licensee identification and the imposition of a late fee for reports of use.
because the evidence does not compel us to amend the current recordkeeping regulations. . '

-_._-----_._---SoundExchange requested these same, or similar, changes in a rulemaking concluded last year where we
imposed census reporting for all services except those broadcasters paying no more than the minimum fee.
See Comments of SoundExchange, Docket No. RM 2008-7, at 20-23 (January 29, 2009). Such requests
were outside the scope of that rulemaking, which was to improve the reporting regulations in light of
technological developments since promulgation of the interim regulation, and were deferred for
consideration in a future rulemaking. See Notice and Recordkeeping for Use ofSound Recordings Under
Statutory License (Final rule), 74 FR 52418,52422-23 (October 13, 2009).
38

39 Ms. Kessler acknowledges, at least with respect to the late fees for reports of use, that such proposals
could be implemented in either the notice and recordkeeping regulations or in the license terms. Kessler
Corrected WDT at 28.
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here; rather, these issues are more appropriately addressed in a future rulemaking
proceeding, for the reasons discussed below.
i. Identification of Licensees
SoundExchange asserts that harmonization of the identification of licensees can
be accomplished by (1) requiring licensees to identify themselves on their statements of
-:lccouilt and reports of use "in exactly the same way [they are] identified on the
.corresponding notice of usc ... mid that they cover the satne scope of activity (e.g., the'
. Rame channels or stations)," SX PFF at ~ 568, Kessler Corrected WDT at 28;

P) making

'the .regulations clear that the "Licynsee" is "the entity identified' on the notice ofuse;
.... statement of account, and repon of use and that each LieeJ:l1;;ee mm:t submit its own notice
~}fuse,statetlleilt

"
. ..<;',,'

; •/. ' "

..::~

of account, ano

rep.0I:t!Qf.u~e;:'.:id .._{:emphaSisjrr,originan;

and (3) ", ,

:.;equiring'1icensees to use an account:nmnbef issued.·hy>SoundE;~changc. M. at ~ 5fl.-L In
support f)f these requests, Ms. Kessler. testified-that these proposals would allow

;' J ~

~SoundExchange to

..t..

more quickly arid"efftcieritJyfu~t€J:('therequjsjtenoti~e ofuse,

.statement of account and repOlt of use to the.correct li.c·ensee. Kessler Corrected WDT at· ."
, :29; 4/20/1 0 Tr. at 461 :2-8 (Kessler). She also claims that such requirements would
impose "little or no evident cost" to licensees, and licensees' accounting and i"eporting
efforts would be simplified by use of an account number. Kessler Corrected WDT at 29.
SoundExchange also points out that these proposals are included in the NAB. SoundExchange and SoundExchange-CBI agreements. 40 SX PFF at ~ 569.
'While Live365 does not dispute SoundExchange's proposed findings of fact on
this issue, it did not stipulate to the language provided: by SoundExchange.

40

We note that neither agreement mandates the use of an account number,
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These claims are not sufficiently supported in the record. For instance, there is
nothing in the record that supports Ms. Kessler's assertion regarding the potential costs,
or lack thereof. to licensees in complying with such a requirement. Without input from
licensees regarding such information, we are reluctant to adopt such a proposal.
Similarly, there is insufficient evidenc~ to support mandating the use of an account
number. None of the WSA agreements in evidence contain such a provision. McCrady
WDT, Bxs..WI-DP (NAB), 102-DP (CornmerciaJ. Webcasters) and l03-DP (CBI). All.', ..

; that exists is. Ms. Kessler's assertion that use ofa'n account number may simplify a
licensee's accounting and repOlting. Kessler Corrected WDT:at 29. Moreover, while the
SOUlldExchange-CBI agreement a.s·adopted herein re\.}uires that.s1atcmcnts of accom'rtlist .
the li.censet:' s ~~ame as it appears. on thc·.noticeof llse,·s<:e.§.38{).23( 0(1 \ it does noL. '. \ ..
l:i.JI{)OSe that Tc;quirernent

'.

·.,~,2.2with &.

-

-'.~

-.

~-:

with regard to' repo!ts''OflJ3e.:'.. COlnpare.. McCrady Ex. 103-DP, §.

380.23(g). Thus, even if we adopted:SoundExuhange's proposal, there'~ .

of,'

."'.

.:'....

persuaded that such a proposal should be adopted here; rather, this issue is more
. appropriately addressed in a future rulemaking proceeding.

....,:).

ii. Late Fee for Reports of Use
SoundExchange seeks the imposition of the same late fee of 1.5% for reports of
llSe\}S

cun:e:atly exists for late payments and statements of account.,)'ee 37 C.F.R. §

380.4(c). In support of its request, SoundExchange proffered the testimony of Ms.
Kessler. Sh~ testified that currently there is widespread noncompliance with reporting·
requirements, either failure to file

~

report of use at all or provision of late and/or "grossly

inadequate" reports. Kessler Corrected WDT at 28. Given that a report of use is "a
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critical element in the fair and efficient distribution of the royalties," 4/20/1 0 Tr. at
458:21-22 (Kessler), such noncompliance significantly hampers SoundExchange's ability
to timely distribute the royalties. Kessler Corrected WDT at 28. Ms. Kessler further
noted "thaI late fees in oth(,'f areas does [sic] help with our compliance situation."

4i20/1 0 Tr. at 458: 19-20 (Kessler). SoundExchange also points to the inclusion of a late
fee for untimely reports of use in the NAB-SoundExchange and SoundExchange-CBI
\VSAagreemenls as further support ,for its request. SX PFF at ~ 564.
Live365 questions
.

us~les:g

SoundExchange's,char:i~teri7.ationof a

payment as being

'Nithout a report of use given that both the NAB-SoundExchange and CBI- ..

'SoundExchai1ge agreements contaiuTeporting waivers. Live365 ReI., at ~ 20.
",

.

. -.

!." -'

WI;; ilre not persuaded by the recordbdore us that there is anced to adopt a late

.;)uyer and a wiUingsellenvonld agreeto a latefee. with~resped to i:eportiilg, as none
". L.Thf~.iJ?leraGt1veabTeements in evidence contai!.i:.8Hch:aleniL.)~iye365Exs.17, 18:,

or, ..._ ,"

(',~. k.: "."

McCrady WDT, Exs.l 04-DR and.1 06-DR. Although the N.A,B-SoundExchange and'
SoundExchange-CBI WSA agreements do eontainthe late fee, they were negotiated
~mder the

shadow of a regulatory proceeding, and wee note that this late fee was not

I .

included in the Commercial Webcasters WSA agreement negotiated by SoundExchange.
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D. CONTESTED TERMS FOR NONCOMMERCIAL WEBCASTERS
illS has proposed two tenns. The first is an exemption from the recordkeeping
reporting requirements for the small and very small noncommercial webcaster
subcategories it proposed in its rate request.· As discussed, supra, the Judges declined to
recognize the proffered subcategories, thus making illS' request for recordkeeping.
reporting exemptions moot. The second ternl proposed by illS is an express
authorization that SoundExchange "may elect to accept collective payments on behalf of
small and very small noncommerCial webcasters." illS PFF at ~ 26. This request is. also

'. t '

....

'

••••

. '..... "\. ~ : . ,

0"

:,"

...."

Even if the request were not moot, it seems unnecessary. SoundExchange is authorized, by virtue of its
recognition as the collective under the sections 112 and 114 licenses, to accept payments on behalf of
cop)'Tight owners, from one or more users of the licenses.

4i
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V. DETERMINATION AND ORDER
Having fully considered the record, the Copyright Royalty Judges make the above
Findings of Fact based on the record. Relying on these Findings of Fact, the Copyright
Royalty Judges unanimously adopt this Final Determination of Rates and Terms for the
statutory licenses for the digital audio transmission of sound recordings, pursuant to 17
U.S.C. § 114, and for the making of ephemeral phonorecords,pursuant to 17 U.S.C. §.
1...

1

1

2"te), ).,.11
'.... th e dcense
l'
. ' d?O·11·")15
peno
~
-~(..

s~c.~~
Stanley C. Wisniewski
U.S. Copyright Royalty Judge
Dated: January 5, 2011
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List of Subjects in 37 CFR Part 380
Copyright, Sound recordings.
Final Regulations
For the reasons set forth in the preamble, the Copyright Royalty Judges revise part
380 oftitle 37 of the Code of Federal Regulations as follows:
:?ART 380 - RATES AND TERMS FOR CERTAIN ELIGIBLE

NONSUBSCRIPTION TRANSMISSIONS, NEW SUBSCRIPTION SERVICES
AND THE MAKING OF EPHEMERAL REPRODUCTIONS
1. The authority eitation for part 38(}·oftitle"37 of the Code of the Federal
Regulations continues

~f)

read as follows:

Authority: 17U8.C.1l2(e), 1l4(f), 804(b)(3).
Subpart A-·,CoIDmerdal Web£asters and NOlll.:ommercial Weht~a$teJr~'

:. -l.

. .'.
....

:' ...

~ !"

\

.
"'.'

.'

. 380.1 General.

".' i

380.2 Definitions.
380.3 Royalty fees for the public performance of sound recordings and for ephemeral
recordings.
380.4 Terms for making payment of royalty fees and statements of account.
380.5 Confidential information.
380.6 Verification of royalty payments.
380.7 Verification of royalty distributions.
380.8 Unclaimed funds.
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... 1.-:

Subpart B - Broadcasters
Sec.
380.10 General.
380.11 Definitions.
380.12 Royalty fees for the public performance of sound recordings and for ephemeral
recordings.
·380:13 Terms for making payment o[fbyalty fees and statements of account.
380.14 Confidential information. .
380.15 Verification of royalty payments.
380.16 Verification of royalty distrihuticins.
380.17 Unclaimed funds.
•i ·i~

SubpsrtC;-·NoncommerdaLEducationalWeoc'aster3:
Sec.

-.. :.

- '.'

380.2(! (JerleraL

380.21 Definitions.
380.22 Royalty fees for the public performance of sound recordings and for ephemeral
recordings
380.23 Terms for making payment of royalty fees and statements of account.
380.24 Confidential information.
380.25 Verification of royalty payments.
380.26 Verification of royalty distributions.
380.27 Unclaimed funds.
Authority: 17 U.S.c. 112(e), 114(f), 804(b)(3).
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Subpart A - Commercial Webcasters and Noncommercial Webcasters

§ 380.1 General.
(a) Scope. This subpart establishes rates and tenns of royalty payments for the
public perfonnance of sound recordings in certain digital transmissions by Licensees as
set fmih in this subpart in accordance with the provisions of 17 US.C. 114, and the
making of Ephemeral Recordings by Licensees in accordance with the provisions of 17
U.S.C. 1J2(e), during the period January 1,2011, through December 31,2015.
(b) Legal compliance. Licensees relying upon the statutory licenses set forth in
17 US.C. 112(e) and 114 shall comply with the requir~ments of those sections, the fates:
and terms of this subpart, and any other applicable regulations.
(c) Relationship to voluntary agreements. Notwithstanding the royalty rates and

,.
\'...

',

.

... ~elmsestab)jshedinthis subpart, the,rates'anci tenus of any license agreements entert;J·::

into by Copyright Owners and Licensees shall apply in lieu of the rates and terms of this'" ..
siJ.hpart k, transmi2sion within the scope of such agreements.

§ 380.2 Definitions.
Por purposes of this subpart, the following-definitions shall apply:

Aggregate Tuning Hours (ATH) means the total hours of programming that the
Licensee hns transmitted during the relevant period to all listeners within the United
States :from all channels and stations that provide audio programming consisting, in .
whole or in part, of eligible nonsubscription transmissions or noninteractive digital audio
transmissions as part of a new subscription service, less the actual running time of any
sound recordings for which the Licensee has obtained direct licenses apart from 17
US.c. 114(d)(2) or which do not require a license under United States copyright law. By
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,,: \'

way of example, if a service transmitted one hour of programming to 10 simultaneous'
listeners, the service's Aggregate Tuning Hours would equal 10. If3 minutes of that
hour consisted oitransmission of a directly lic'ensed recording, the service's Aggregate
Tuning Hours would equal 9 hours and 30 minutes. As an additional example, if one
listener listened to a service for 10 hours (and none of the recordings transmitted during'
that time was directly licensed), the service's Aggregate Tuning Hours would equal 10.
Rroadcaster is a type of Licensee that owns and operates a terrestrial AM or FM

radio station thatis licensed by the ,FederaICommunicatj.olls Commission.
Collective is the collection. anddistrihution organization. that is designated by the

Copyright Royalty Judges. For the2011-2015 license period, the Collective is

:. ... SOHndEx.cllange. In.c.
, .~

'i

.

' .. 't'f:.;"om.'1'lercial Webcosier jsa Licerisee,:other than ,a Noncommercial Webcaster,

" .

,'"

that makes dlgihle digital audio transmissions.
CrpyrigtU O,/vmm: are sound reGording Gopyright owneI3 who are entitled to

royalty payments made under this subpart pursuant to the statutory licenses under 17 "
US.C. 112(e) and 114.
Ephemeral Recording is a phonorecord created for the purpose of facilitating a

transmission of a public performance of a sound recording under a statutory license in,'
accordance with 17 U.S.c. 114, and subject to the limitations specified in 17 US.c.
112(e).
Licensee is a person that has obtained a statutory license under 17 US.c. 114, and

the implementing regulations, to make eligible 11011subscription transmissions, or
noninteractive digital audio transmissions as part of a new subscription service (as
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-'.~.

•

'':'

;,,

....

:.

"f'l

....

.

defined in 17 U.S.c. 114(j)(8» other than a Service as defined in § 383.2(h) of this
chapter, or that has obtained a statutory license under 17 U.S.C. 112(e), and the
implementing regulations, to make Ephemeral R~cordings for use in facilitating such
transmissions, but that is not (1) A Broadcaster as defined in § 380.11; or
(2) A Noncommercial Educational Webcaster as defined in § 380.21.

Noncommercial Webcaster is aLicensee that makes eligible digital audio
transmissions and
,1'

(1) Is exempt from taxation under section 501 o.ftheJnternal Revenue Code of

!"'

,.

1986 (26 U.S.c. SOl},

~

(2) Has applied in good faith to the Internal Revenue Service for exemption from
,

_-j'.',

..

iaxation under section 501 ofthelntemaLRevenueCode:.atidhas a commercially

.

.... ,..:.;-easom>,bh f:xpectatiordhat such exemp.tion:shaUbc'gTanted, or .
. (3) Is operated by a

Stat~ of.pos~ession .or

any-goyefI:1-mental entity or subordinate

thereof, or by the United States Of District of Columbia, for exclusively public purposes:

Pelformance is each instance in which any portion of a sound recording is
publicly performed to a listener by means of a digital audio transmission (e.g., the
delivery of any portion of a single track from a compact disc to one listener) but
excluding the following:
(1) A performance of a sound recording that does not require a license (e.g., a
sound recording that is not copyrighted);
(2) A performance of a sound recording for which the service has previously
obtained a license from the Copyright Owner of such sound recording; and
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···.1.

')"

.

: :. ~'.'

(3) An incidental performance that both:
(i) Makes no more than incidental use of sound recordings including, but not
limited to, brief musical transitions in and out of commercials qr program segments, brief
performances during news, talk and sports programming, brief background performances
during disk jockey announcements, brief performances during commercials of sixty
seconds or less in duration, or brief performances during sporting or other public events
and

(ii) Other than ambient music that is background at a puhlic event, does not
contain an entire sound recording and does not feature a particular sound recording of
more than thirty seconds (as in the case of a sound recording used as.:l theme song)..

Performers means the ind,ependent administrators identi.tied in 17 U.S.c.

. i

U4(g)(2)(B) and (C) and the pa.rties identified irt 17 U.S:C 114(g)(2)(D)

Quali.fledAuditor is

(~Certified:Rublic

Accountant:

!.;.

..: ..

Side Channel i~ a chanlleloD. th.e·website of,aBroadcaster \vhich channel
transmits eligible transmissions that are not simultaneously transmitted over the air by the
Broadcaster.

§ 380.3 Royalty fees for the public performance of sound recordings and for
ephemeral recordings.

..

(a) Rcyalty rates. Royalty rates and fees for eligible digital transmissions of
sound recordings made pursuant to 17 U.S.c. 114, and the making of ephemeral
recordings pursuant to 17 U.S.C. 112(e) are as follows:

(1) Commercial Webcasters: for all digital audio transmissions, including
simultaneous digital audio retransmissions of over-the-air AM or FM radio broadcasts,
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and related Ephemeral Recordings, a Commercial Webcaster will pay a royalty of:
$O.0019per p~rformance for 2011; $0::0021 per performance for 2012; $0.0021 per'
p(;(rfCmlallce for 2013; $0.0023 per performance for 2014; and $0.0023 per performance.

fOf 2015.'

(2) Noncommercial Webcasters: (i) For all digital audio transmissions totaling
~lot

more than 15SU40 Aggregate Tuning Hours (AIR) in a mon.th, including

:'

simultaneous digital audio retransmissions of over-the-air AM or FM radio broadcasts,

<md related Ephemeral Recordings, a Noncommercial Wehcaster will pay an annual·per. '

,

channelor per station peffQmIanc'~"foy~Ityof$500in 2011,2012, 2013, 2014, and 2015.

','

(ii) For all digital audio transmissions totaling. in excess of 159, 140 . Aggregate
';"C\.t1jng

{

~. \,; '~

\Ioncommercial \Vebcaster will pay 'a rnyaltybf:'$O.0019'per performance flT\ 20U;
,D021 per ptSrfcnnance for 2012;;$0,002J 'per,pedi:mrianc;3'for.2013:, $0,0023

per~;'1

..i

'!, "

(h) Minimumfee-(l) Commercial Webcasters. Each Commercial Webcaster
will pay an annual, nonrefundable minimum fee of $500 for each calendar year or part of
,a calendar year ofthe period 2011-2015 during which it is a Licensee pursuant to 17

u.S.C. 112(e) or 114. This annual minimum fee is payable for each individual chamie1
and each individual station maintained by Commercial Webcasters, and is also payable _.

Webcasters" provided that a Commercial Webcaster shall not be required to pay more
than $50,000 per calendar year in minimum fees in the aggregate (for 100 or more
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.

. ;i

...
'.

t

•

'

~

..

~

,

,
•

._}

\-.

..

i, ..•

'}, ' , ' ,

performance for 2014; and $0, 0023 ,per'performance' foi 2015.

for each individual Side Channel maintained by Broadcasters who are Commercial

r'

:i . ' '

Hours (ATH) in a Tl1onth,indudingsirnultaneous:digita1.audio retransmissions,l)!.,: -,'

:J\!er-ttle-::tlf AJV[ or FM radio hinadc:asls; alld:r~lated'Bphehiel"al'Recordings, a

I'

'

'i':

. ':.,','\

channels or stations). For each such Commercial Webcaster, the annual minimum fee
described in paragraph (b)(l) of this section shall constitute the minimum fees due under
both 17 U.S.c. 112(e)(4) and 114(f)(2)(B). Upon payment 6fthe minimum fee, the
Commercial Webcaster will receive a credit in the amount of the minimum fee against
, any additional royalty fees payable in the same calendar year.

.(2) Noncommercial Webcast~rs . . Each Noricommetcial VIebcaster will pay an
~mnual,

nonrefundable minimum fee of $500 for each calendar year or part of a calendar

. 'y€lar of the period 2011-2015 during w4ich'it is a Licensee pursuant to 17 U.S.C. 112(e)
: . or 114.. This annual minimum fee. is payable' for each' individual channel and each

/in(iividnaf station Il'laintained by Noncommercial Weboaster_s, 'and is also payable for'
.",' .

~

.' (,r.lchindividual Side Channel maintaine~Lby Broagcasters;",:vhn are Noncommercial-"

I ....

.:'. \V\!bcasters.f'or each such Noncorninel\.:y?J Vv.;eb'.~:i';;tci"the

;: . '. ~ .. '.. ';,".' '.,

-~~!escribed

..

,,':

<

in paragraph (b)(2) oftbis se~~tiqnishaU.c()hstitutetne:ulinimwn fees due under

'·.i . ,both·,17U~S.C.
."'

alfliual minimum fee

t 12(e)(4) and

U4(f)(2.)(B).~Upoh payrr{entf,ofthe

minimum fee, the.

.Noncommercial'Webcaster will receivea..credit in the amountoHhe minimum fee·
against any additional royalty fees payable in the same calendar year.
(c) Ephemeral recordings. 'Theroyalty payable under 17 U.S.c. 112(e) for the
making of all Ephemeral Recordings' used by the Licensee solely to facilitate
transmissions for which it pays royalties shall be included within, and constitute 5% of,
the total royalties payable under 17 U.S.C. 112(e) and 114.

§ 380.4 Terms for making payment of royalty fees and statements of account.
(a) Payment to the Collective. A Licensee shall make the royalty payments due
under § 380.3 to the Collective.
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(b) Designation ofthe Collective. (1) Until such time as a new designation is
made, SoundExchange, Inc., is designated as the Collective to receive statements of
account andsoyalty p~yIl1entsfrom Licensees_due under §38Q.3 ~d tQdistriblltesuch
royalty payments to each Copyright Owner and Performer, or their designated agents,
entitled to receive royalties under 17 U.S.c. I12(e) or 114(g). ,
. (2) If SoundExchange, Inc. should dissolve or cease to be governed by a board
;.':onsisting of equal numbers of representatives of Copyright Owners and Performers; then
it shall be replaced by a successor Collective upon the fhlfillment of the requirements set
:forth in paragraph (b)(2)(i) of this section.

'

..

.' (i) By a majority vote of the nine CopyrightOwnc,'T representatives and the nine
.' . ,/·.2e:rfoITner r,.::presentatives on the

S()undExch.aI1ge~poard ,as of. the

last day preceding: the, .

_o,f

, '. <:;0ndition precedent in paragraph (b)(2) of this"sectiijn:~sueh.rep'fesentativesshall tile a '
i.;letition with the Copyright Royalty Jlidges designatinga.snccessor to collect and

. ..
"

., "."

1\

. <listI'ibute royalty payments to Copyright OWi1f,lr.~.?nrl,'PerfmTjre.rsentitled to receivO'~. ' .
royalties under 17 U.S.C. lI2(e) or 114(g) that have themselves authorized the
Collective.
(ii) The Copyright Royalty Judges shall publish in the Federal Register within
30 days of receipt of a petition filed under paragraph (b)(2)(i)Qf this section an order
desigilatingthe Collective named in such petition.
(c) Monthlypayments. A Licensee shaH make any payments due under § 380.3 on
a monthly basis on or before the 45 th day after the end of each month for that month. All
monthly payments shall be rounded to the nearest cent.

- 92-

;'

.

(d) Minimum payments. A Licensee shall make any minimum payment due under
§ 380.3(b) by January 31 of the applicable calendar year, except that payment for a
Licensee that. has not previously made eligible nonsubscription transmissions,
noninteractive digital audio transmissions as part of a new subscription service or
Ephemeral Recordings pursuant to the licenses in 17 U.S.C. 114 and/or 17 U.S.c. 112(e)
shall be due by the 45 th day after the end oftile month in which the Licensee commences
to do S0.
(,~)

LatepaymenLs (md stotements ofaccGunt. A Licensee shall pay a late fee of

1.5% per month, or the highest lawful rate, whichever is lower, for any payment ~d/ot .
. ', statE;ment of account received by [he Collective aft~r the due date. Lite fees shall actme-'
!,.

.fr0ndhe-due daXi; until payment and the related stater~entof aCl.:ou:nt are received by~·he .

1.-"'

.::ojJective.
. " ...

....... ,....

(f) Statements of accou.r.,{.Ahypaymelit. due'under.:§3-80:3 shall he

accomp~J1ied

".::-.:,:,: .

('.....

.following information:

I

..

J .

"

(1) Such information as is necessary to calculate the accompanying royalty
payment;..
(2) The name, address·, business title, telephone number, facsimile number (if
ar~y}.clectronicmail

•• ~

• :IJ)';,'

address and other contact information of the person to be contacteq

for information or questions concerning the contentof the statement of account;
(3) The handwritten signature of:
(i) The owner of the Licensee or a duly authorized agent ofthe owner, if the
Licensee is not a partnership or corporation;
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.

l._

.'

~

' .. ~ ..

."
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(ii) A partner or delegee, ifthe Licensee is a partnership; or
(iii) An officer of the corporation, if the Licensee is a corporation.
(4) The printed or typewritten name of the person signing the statement of
account;
(5) The date of signature;
(6)If the Licensee is a partnership or corporation, the title or official position held
in the partnership or corporation by the person signing the statement of account;
(7) A, certification ofthe capacity ofthepetsotl signing; and

(8) A statement to the following effect:

"

I, the undemigned owner or agent of the Licensee, or
officer or partner, have examined thls statement of account
and hereby state t4at it is t.rue,.accurate, and.coplplete to.
my Imowledge after reasonable due diligence.

(g) Distribution afroyalties. (1) The Collective shall promptly distribute royalties
1 .-

r~~ceived
.....

.:~

'."

from Licensees to Copyright Owners aDd Perfonners, or their designated agents,. ,; ..

\.'~'

'-~ ,'_. c .. -..

:

that are entitled to such royalties. The Collective shall only be responsible for making
distributions to those Copyright Owners, Performers, or their designated agents who
provide the Collective with such information as is necessary to identify the correct
recipient. The Collective shall distribute royalties on a basis that values all performances

by' a Licensee equally based upon the information provided under the reports of use.
requirements for Licensees contained in § 370.4 of this chapter.
(2) If the Collective is unable to locate a Copyright Owner or Performer entitled
to a distribution of royalties under paragraph (g)(l) of the section within 3 years from the
date of payment by a Licensee, such royalties shall be handled in accordance with §
380.8.
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(h) Retention ofrecords. Books and records ofa Licensee and of the Collective
relating to payments of and distributions of royalties shall be kept for a period of not less
than the prior 3 calendar years.

§ 380.5 Confidential information.
(a) Definition. For purposes of this subpart, "Confidential Information" shall
include the statements of account and any information contained therein, including the
amount of royalty pC;lyments, and any information pertaining to the statements of account
reasonably designated as confidential by the Licensee submitting the statement.
(b) Exclusion. Confidential Infonnarion shall not include documents or
mfonnation that at the time of delivery" to the Collective are public knowledge. The party .
........ ;.......

claiming the benefit of this proviswn s11&l1 have.thehurdetl ofprovingthatthe disclosed'

_

information was public knowledge.

:'..

(c) Use ofConfideniiul ]nformation. Lll no event shall the Collective use any
.

,

.....

"

;

l .•

, '.

Confidential In{imnation for any purpose other than royalty collection and distrihution.
and activities related directly thereto.
(d) Disclosure ofConfidential Information. Access to Confidential Information
shall be limited to:
(1) Those employees, agents, attorneys, consultants and independent contractors
of the Collective, subject to an appropriate confidentiality agreement, who are engaged in
the collection and distribution of royalty payments hereunder and activities related
thereto, for the purpose of performing such duties during the ordinary course of their
work and who require access to the Confidential Information;
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(2) An independent and Qualified Auditor, subject to an appropriate
confidentiality agreement, who is authorized to act on behalf ofthe Collective with
respect to verification of a LIcensee's statement of account pursuant ter § 380.6 or,on
behalf of a Copyright Owner or Performer with re&pect to the verification of royalty:.
distributions pursuant te-§. 380.7;

(3) Copyright Ov'ners md Perfonners, inclu.ding their designated agents, whose
wof.ks have been used under the statutory licenses ~~et forth ~n 17 U.S.C. 112(e) and 114, .

I

by the LicensecwhC'JSe Confidential Infonnation is 'beillg supplied, subject to qn
appropriate t:onfidentiality agreement, and 'including those employees, agqnts c

attom~s,

.
... -,-

. : . - ronsuh'lllts and independent (~ontracto'rs of SliGh Copyright Owners and Performers·and

;.;::,·:"r desigllated agents. subject to

~Jl app~opriate confidentiality

agreement,.foI the i: k.

furpose ofp\;.f!cmnins theIr, dU1:iesdm'ing the ordinary course oftheir work
.' :.•... '.'"

..

Bndwh('))~~:~;,:..

-

: ':

I",":' ';,' "

...-

,r •

:re(p:;ire ;k:cessto the ConfidentiaHnf(Yrm(1tion~ and :".- .
-

~he

Copyright Royalty Judges, alld under an appropriate protective order, attomeys,r:-

. consultants and other authOlized agents of the paI1ies to the proceedings or the courts:.
(e) Safeguarding ofConfidential Information. The Collective and any person
identltled in paragraph (d) ofthis section shall implement procedures to safeguard againsf
..mauthodzed access to or dissemination of any Confidential Information using a
:~easohable

standard of care, but no less than the same degree of security used to protect,

Confidential Information or similarly sensitive information belonging to the Cdllective or
person.
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§ 380.6 Verification of royalty payments.
(a) General. This section prescribes procedures by which the Collective may
verify the royalty payments made by a Licensee.
(b) Frequency ofverification. The Collective may conduct a single audit of a
Licensee, upon reasonable notice and during reasonable business hours, during any given
calendar' year, for any or all of the prior 3 calendar y~ars, but no calendar year shall be
"j"'.

.

'

, subject to audit more than once. '
(c) Notice ofintenUo audi(..The

,.. .~--

..

Coll~ctive mustfilew~ththe

Copyright Royalty

Judges a- p.otice of intent to audit.a particular Licensee, which' shall, within 30 days afthe
, Jiiing of the notice, publish in the' FederalRegister llnotic:~ anliouncing such filing." T~e
.,c!otification of intent.,toaudit ~han"b.e: served ,at,the S':U11C time on the Licensee to be !,':_ ...'". : "
'" I:, ,audited: ,\ny 3uch audit shall he.conducteJ by anjndepend~ntand QUalified Audito!':"'" .

, .... '
"

"

.
:.

... , ....

'

id~ntified in'the

L,"

"

,

notice, and shalrbe binding on ali parties'.

: ;.;, :', fd):Acquisition and retentit'i'tJ ofreport,:

TheL!~:etiBee

shall use commercially ;'

'; . , ' "

- reasonable eff011s to obtain or to provide access to, any reievant books and records
:'maintained by third parties for the purpose ofthe audit. The Collective shall retain the
report of the verification fOf a period of not less than 3 years.
.' (e) Accepiable verification procedure. An audit, including underlying paperwork,
which wi.',spcrfonned in the ordinary course ofbusiness according to generally accepted.
auditing standards by an independent and Qualified Auditor, shall serve as an acceptable
- verificalion procedure [or all parties with respect to the information that is within the '
scope of the audit. .
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(f) Consultation. Before rendering a written report to the Collective, except
where the auditor has a reasonable basis to suspect fraud and disclosure would, in the
reasonable opinion of the auditor, prejudice the investigation of such suspected fraud, the
auditor shall review the tentative written findings ofthe audit with the appropriate agent
or employee of the Licensee being audited in order to remedy any factual errors and
clarify any issues relating to the audit; Provided that an appropriate agent or employee of
the Licensee reasonably cooperates with the auditor to remedy promptly any factual

errots qr Clarify any issues raised by the audit.
(g) Costs ofthe verification procedure. The Collective shall pay the cost of the
'velifieatlcim procedure, unless it is finally'detemlilieq that there was an underpayment of,

:: n%Of morc, in which t:ase the Lkens.eeshall, 'in addition to paying the amount of any.,
',' ,... :.,litderpayment, bear thereasonablecostsofthe 'verification procedure.

§ 380.7 Verification of royalty distributions.'", ,:

,[': >: (a) General.

•

.. .".
~

".

~

however, that nothing contained in thi's section shall apply to situations where a

- - - - - -CQP¥Fi·ght-Q-wner--er-PeFf0fIIl:er-ancl-the-EeHective-have-agreed-asLo-prop'erverifkatiun
methods.
{b) Frequency ofverification. A Copyright Owner or Performer may conduct a
. single audit of the Collective upon reasonable notice and during reasonable business
hours, during any given calendar year, for any or all of the prior 3 calendar years, but no
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<:••

This section prescribespro.cedvres'by which any Copyright Owner

calendar year shall be subject to audit more than once.

.

.

or Performer may verify the royalty distributions made by the Cbllective; Provided,
"

C.• oJ

:'

- .

- r ... ·

(c) Notice ofintent to audit. A Copyright Owner or Perfonner must file with the
Copyright Royalty Judges a notice of intent to audit the Collective, which shall, within 30
days of the filing of the notice, publish in the Federal Register a notice announcing such
filing. The notification of intent to audit shall be served at the same time on the
Collective. AllY audit shall be conducted by an independent and Qualified Auditor
ideniifiedin the notice, and shall be binding on all CopyrighJ Ownets and Perfonners..
(d) Acquisition and retention o.lreport. The Collective shall use commercially
,.

reasonabie efforts to obtain or to provide access to any relevant books and records
maintained bytrurd parties for the purpose of the audit .The Copyright Owner Of
~)erfonner requesting
.: "

:

~,

• ,~;.

. .

;

,

the verificatioll procedure shaHTdain the report o(the verifi.~atioli

tor 'l period e f not less ,ban 3 y~ars.
~c)

AI.'(>prable

ver~fication

procedure... AtJ(ludit~ including underlying paperwork, (.

;;'C

vlhlcn was perfonned in the ordinary.course of business according to generally accepted' . .':1:.
\.

. .t

;;rditin},sfandards by au

independ~mt anrl

Quaiifieq..Auditor, ~hall serve as em acceptable ~ ...."

verification procednre for all parties with.respect to the intormation that js within the'
scope ofthe audit.

(f)Consultation. Beiore rendering a written report to a Copyright Owner or
Performer" except where the auditor has a reasonable basis to suspect 1hud and

,:

disclosure would, in the reasonable opinion of the auditor, prejudice the investigation of.
such suspected fraud, the auditor shall review the tentative written findings of the audit

'with th'e appropriate agent or employee of the Collective in order to remedy any factual
errors and clarify any issues relating to the audit; Provided that the appropriate agent· or
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employee of the Collective reasonably cooperates with the auditor to remedy promptly
any factual errors or clarify any issues raised by the audit
-(g) Costs ofthe verification procedure. The Copyright Owner or Performer
requesting the verification procedure shall pay the cost of the procedure, unless it is
.finally determined that there was an underpayment of 10% or more, in which case the
Collective shall, in addition to paying.the amount of any underpayment, bear the'
reasonable costs of the verification procedure~

§ 380.8 UnclaImed funds.
If the Collective is unable to identify or locate a Copyright Owner or Performer
"'dIO

is':eiltitled to receive a royalty distribution 'underthis subpart, the Collectivt::shall

·:;;-;tain

~he r~quired

payment in u segregated trust accountfor a period of3 years fromtbe,' ',"

.. ' . ~-Jte ofdlstributi'1rL +10 c1ainl to:suchdistribution-shat1be valid after the. expiratio~of
.

, '.' ..

.'

>

•• .'....

~

)y~

3-year. period.. ·Aner· expiration ,ofthis period~,the' Co lIective may apply the unclaiJlled

.< Lhnds to 6ffsef a:.ny cost", deductib1e.unde:r:l7.U.S:.c:- t !4(g)(3}.'The foregoing shall apply
.notwj,thstanding the common law or statutes of anyState,

I

_

Subpart B -- Broadcasters
§380.10 General.
(a) Scope. This subpart establishes rates and terms of royalty payments for the
public performance of sound recordings in certain digital transmissions made by
Broadcasters as set forth herein in accordance with the provisions of 17 U.S.C. 114, and'
the mahn:g of Ephemeral Recordings by Broadcasters as set forth herein in accordance
with the provisions of 17 V.S.c. 112(e}, during the period January 1, 2011, through
December 31,2015.
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(b) Legal compliance. Broadcasters relying upon the statutory licenses set forth
in 17 U.S.c. 112(e) and 114 shall comply with the requirements of those sections, the
rate;; and terms of this subpart, and any other applicable regulations not inconsistent with
the rates and terms set forth herein.
(c) Relationship to voluntary agreements. Notwithstanding the royalty rates and
terms established in this subpart, the rates and terms of any license agreements entered
int,.) by Copyri ght Owners and digital audio services shall apply in lieu of the rates and
terms af this subpart to transmission within the scope of such agreements.

§ 380.11 Definitions.
"For purposes oithis subpart, the following definitions'shall apply:
• .,1.

,-.1

Aggregate Tuning Hour:nlleans. tl~e totalhourso{ programming that the

:.'

Broadcaster hal' tra:m'tnittriJduring the relevant peiiod to ClIUisteners within the United

.'.'.. ,"Li'".-"

i:O.tes·from any Cni1l1ile}s and stations that provide audio programming consisting, i1'L
r~,

._ :

.\'i'lroJ.e nr;cl'parT, on::':ligible Tra:rismissio·rlS.:-, .
Broadcaster means an entity "that
(1) l-ias a substantial business owning and operating one or more terrestrial AM or

FM radio stations that are licensed as such by the Federal Communications Commission;
(2) Has Obfaiileda compulsorylicellseuiider 17' U:S~C.lTZ( erarid~n2rarid the
implementing regulations therefor to make Eligible Transmissions and related ephemeral
recordings;
(3) Complies with all. applicable provisions of Sections 112(e) and 114 and
applicable regulations; and
(4) Is not a noncommercial webcaster as defined in 17 U.S.C. 114(f)(5)(E)(i).
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r:

'.'

Broadcaster Webcasts mean eligible nonsubscription transmissions made by a
Broadcaster over the Internet that are not Broadcast Retransmissions.

Broadcast Retransmissions mean ehgible nonsubscription transmissions made by
a Broadcaster over the Intemet that are retransmissions of terrestrial over-the-air
bIOadcast programming iransmitted by the Broadcaster through its AM or FM; radio·
station, including ones vrith substitutel:idvertisements or other programming occasionally
:;'Jbstituted tJf prograntm.ing fix which requisitelic-enses or clearances to transmit

o~er

1.; .

the Internet have Dot been obtained.. For the avoid.ance of doubt, a Broadcast
Retransmission does not include programming that does not require a license under: '..:'
l:,":C~jted

Stales copyright law or that is transmitted on an-lnternet-only sicte chamleL

1) i': .

(dl'2ctive is the ,~~ollecdon and distlibution organizatimt that is designated by the

C:OpyrigJ1( H..0ya 1ry Judges. For. the-lO 1t-2015 license period,. the (::ollectiv; is
S(I:- .. ~_._~;_~

Copyl'ight Chvnet's oxe·,oimdrecnrding Dopyrightmvners who are enTitled to

V.S.C 1T2(e) and 114(f).

Eligible Transmission shall mean either a Broadcaster Webcast or a Broadcast

,~phemeral Recording

;1,

.'

is a phonorecord created for the purpose of facilitating an

Eligible Transmission of a public performance of a sound recording under a statutory:

J

license ir accordance with 17 U.S.c. 114(f), and subject to the limitations specified in 1.7' ':l
T·'
C' ~, -, I "'( )
~rL'.C . .: ._~!- e .
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. .,.r, ~
;

,{-"

royalty payments made under this subpart pursuant to the statutory licenses under 1if

Retransmission.

' .... ,

.....

,;

Performance is each instance in which any portion of a sound recording is
publicly performed to a listener by means ·of a digital audio transmission (e.g., the
delivery or any portion of a single track from a compact disc to one listener) but
excluding the following:
.(1) A performance of a sound recording that does not require a license (e.g., a
. .sound 're~ording that is not copyrighted);
(2) A perfoffi1ance of a sound recording for which the ,Broadcaster has previously
.'. <)btained a license from the Copyright Owner of such sound recording; and

.,

. (3) An incidental performance that.b.oth:·, .,

.1 . .

(i) Makes no more than inciden·tal'use of sound recordings including, but not
.:;

~:

'._,.

,'." , ."

0'.

~~

••..

";

i n"it~(:l Jd;~ brief rnllsical transitions °in-o and :Dllt of c.Qrrjmercial~ {)r...progra~ll segments;: bnet-

',,:"":: fpertomiancesduring news, talk and,spu-(l:"pii.igraiiimilig, briep)ackground perform;ances .
during disk jockey announcements,

\'.'

" ...'. <.:·i>eco(ld,j
j.

,if

biie:l:~perfonnantes during 'commercials

of sixty;,. ' .,

less in duration, orhriefpedor:nlances:durjng,sportingor other public

.

and:

I~Yents

;

(ii) Other than ambient music that is background at a public event, does not
contain an entire sound recording and does not feature a particular sound recording of
more than thirty ~econrls ((IS in the case of a sound recording used as a theme song).

Performers means the independent administrators ident.ified in 17 U.S.C .
. 114(g)(2)(B) and (C) and the parties identified in 17 U.S.C. .1 14(g)(2)(D).

Qualified Auditor is a Certified Public Accountant.
Small Broadcaster is a Broadcaster that, for any of its channels and stations
(determined as provided in § 380.12(c)) over which it transmits Broadcast
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Retransmissions, and for all of its channels and stations over which it transmits
Broadcaster Webcasts in the aggregate, in any calendar year in which it is to be
considered a Small Broadcaster, meets the following additional eligibility criteria:
(1) During the prior year it made Eligible Transmissions totaling less than 27,777
Aggregate Tuning Hours; and

(2) During the applicable year it reasona,bly expects to make Eligible
Transmissiqns totaling less than 27,777 Aggregate Tuning Hours; provided that, one time
during the period 2011-2015, a Broadcast~r that qualified as a Small Broadcaster under
the foregoing definition as of January 31 of one year, elected Small Broadcaster status for
,that year, and unexpectedly made Eligible Transmissions on one or more channels or
.. '.'

..

. . .'
.,.

",

~tationsjnexcess01'27,777

aggregate tuninghonrs.during.that"year, may choose tobc .

.: <recited as a Small Broadcaster drujng the fQUowiitg'year notWi:thstanding paragraph(1) of
..• ,.~ ..

~he;definition

of "Small Broadca<;ter" if it impleftlents:measuresreasonably ca1cularedto..

.>; ';nSllre,thaht :win not make Eligible'Trans'misFJ,ons:sxce.eding27;.777 aggregate tuning.
hours during that following year. As to channels or stations over which a Broadcaster
. transmits Broadcast Retransmissions, the Broadcaster may elect Small Broadcaster status
.. only with respect to any of its channels or stations that meet all of the foregoing criteria.

§ 380.12 Royalty fees for the public performance of sound recordings and for
ephemeral recordings.
(a) Royalty rates. Royalties for Eligible Transmissions made pursuant to 17
U.S.c. 114, and the making ofrelated ephemeral recordings pursuant to 17 U.S.C.
112(e), shall, except as provided in § 380. 13(g)(3), be payable on a per-performance
basis, as follows:
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(1) 2011: $0.0017;
(2) 2012: $0.0020;
(3) 2013:

$0.0022~

(4) 2014: $0.0023;
(5) 2015: $0.0025.
~:b)

Ephemeralroyalty. The royalty payable under 17 U.S,C. 112(e) for any

reprodw;tion of aphonorecordmade by-a Broadqaster during this license period and used
solely by the Broadcast.er to facilitate tratls.missions fOJ: whichit pays royalties as amI .. .
when provided in this section is deemed to be included within such royalty payments and.
tr.,.,qual the percentage of SUell royalty paynlents determined by the Cupyright Ruyally'.,·

"

J:ldges

"p

tor other webcasting as set forth in § 3.80.3, .'-.'.
(c)'Minimum fee. Each Broadcaster w'iJ.l pajr.ari::apnual, nonreiimdable xninimum

!"!,

.

,';

....:;.

~

.

iee of$500 .for each of its individual channels', indl}-dingeach of it3 individuai side: .' " ,

." • • t

c:hannel.s,':.m.deach of its indi~,i.idua! statiom:;through-.which:(in .each (;ase) it makes ,.;- "'.. ,
Eligible transmissions, for each calendar year or part of a calendar year during 2011.i.:.
2015 during which the Broadcaster is a licensee pursuantto licenses under 17 U.S.C.
112(e) and 114, provided that a Broadcaster shall not be required to pay more than :
$50,000 in minimum fees in the aggregate (for 100 or. more channels or stations). For the.
purpose of this subpart,each individual stream (e.g., HD radio side channels, different
stations owned by a single licensee) will be treated separately and be subject to a separate
minimum, except that identical streams for simulcast stations will be treated as a single
stream if the streams are available at a single Uniform Resource Locator (URL) and
perfonnances from all such stations are aggregated for purposes of determining the
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I:

'.'

'!

number of payable performances hereunder. Upon paYment of the minimum fee, the
Broadcaster will receive a credit in the amount of the minimum fee against any additional
royalties payable for the samc caJcndar year for the same channel or station. In addition,
an

~lecting

Small Broadcaster also shall pay a $100 annual fee (the "Proxy Fee") tathe

Collective for the reporting waiver discussed in § 380.13(g)(2).

§ 380.13 Terms for making payment of royalty fees and statements of account.: .'
. (a) Payment to the Collective. A Bnjadcast~r shall make the royalty paYments
.due.under § 380.12 to the C o l l e c t i v e . : . ,
4b) Designation ofthe Collective. (l}Dntilsuch time 'as a new designation is
made, :}oundExchange, Inc., is designate<;1 as the Collecti ve to'receive statements of,

'. :.. '

·:ccoum and royalty payments frorn Broadcasters due under § 380.12 and to distribute'

'. ;~uch r6yq.lty p:lyments to each Copyright Owner and, Perfqrm.er; or: their designatecL

," j:'

:•. ,:.. ~: ".' .'. • :,.

.

...
!J ..

(2) JfSoundE\change.

Jnc.Ehoi.lld~dissQlvecrcea,se.Jo1i-e·govcrncd

hy a board

..::onsisting of equal numbers of representatives .of Copyright'Owners and Performers, then

l'i. shall he replaced bya successor Collective upon the fulfillment ofthe requirements. set
forth in'paragraph (b)(2)(i) of this section.
(i) By a majority vote of the nine Copyright Owner representatives and the nine
PerfcmlCl' representatives on the SoundExchange board as of the last day preceding the .
condition precedent in paragraph (b)(2) of this section, such representatives shall file a
petition with the Copyright Royalty Board designating a successor to collect and
distribute royalty payments to Copyright Owners and Performers entitled to receive
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;

;

royalties under 17 U.S.C. 112(e) or 114(g) that have themselves authorized such
Collective.
(ii) The Copyright Royalty Judges shall publish in the Federal Register within 30
days of receipt of a petition filed under paragraph (b)(2)(i) of this section an order
designating the Collective named in 'such petition.
(c) Monthly payments and reporting. Broadcasters must make monthly payments
where required by § 380.12, and provide statements of account and reports of USl:;, for
th

each month on the 45 day following the month in which the Eligible Transmissions
"'subject'to the payments, statements of account, and reports of use were made. All
; .

'monfhly payments shall be rounded to the nearest cent.

..(d) Mimmumpayments. A Broadcaster shall make any minimum payment due

...' .:

. Jmd'er § 380.12(b) by January 31 of the 'appl~cable catendaryear~ except that paymenfby.
CcBroadcaster-that was not making.Eligible Transmissions 'Or Ephemeral Recordings

. ~ 1- ••

;~

i',:

,;,'':,,: '. pill'siianl..to the licenses in': 7 U,S,c. L14 and/or .l7US.C.J 12(.::) as of said date but" "
;

th

begins doing so thereafter shall be due by the 45 day after the end of the month in'which '
the Broadcaster commences to do so.
(e) Latefees. A Broadcaster shall pay a late fee for each instance in which any
payment, any statement of account or any report of use is not received by the Collective
in compliance with applicable regulations by the due date. The amOlmt of the late fee
shall be 1.5% of a late payment, or 1.5% of the payment associated with a late statement .
of account or report of use, per month, or the highest lawful rate, whichever is lower.
The late fee shall accrue from the due date of the payment, statement of accOlmt or report
of use until a fully compliant payment, statement of account or report of use is received
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by the Collective, provided that, in the case of a timely provided but noncompliant
statement of account or report of use, the Collective has notified the Broadcaster within
90 days regarding any ncncompliance that is reasonably evident to the Collective.
(f) Statements ofae:count. Any payment due under § 380.12 shaH be
accompanied by a corresponding statement of ac:;count. A statement of account shall.

I

•

contain the following infonnation:
(1 ) Such information as is necessary to calculate the accompanying royalty
~ayment:

(2) The Bame, address, business liHe,

te~ephone __\lumber,

facsimile number (if

f

.

','

::H1YJ, electwl'lil: Il'tail aduress (if ally) anu t..Hher cuntacl irnforrnatiun ofth(;: p(;:I::;on tu ,bl;; .
;.;tmtaeied fix(

-i~;Jf(-rrmati(m

or question.,> conceming the content of the statement nf (";...,: .. ::..

handwriHen signature of~·:
I :

. ,

(i)The owner c,fthe Broadcaster or "i.' duly.authorized agent offbe ,;wneL

"

r

.....

.~ _l

...... ,.

;ftlH~

~

.: ;.

• "f I"

{ii) A partner or delegee, if the Broadcaster is a partnership; or
(iii) An officer of the corporation, if the Broadcaster is a corporation.

(4; The printed or typewritten name ofthe person signing the statement of

, !

account;
(5} The date of sIgnature;
(6) If the Broadcaster is a partnership or corporation, the title or official position

i'feld in th;;. partnership or corporation by the person signing the statement of aCcOlmt;..
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_~

,t. ::..)

Broadcaster .is not 3. partnership or corporation;

(7} A certification of the capacity of the person signing; and

,_,

,. ,

i'

~.

\, ' .

, . , ••

~•

(8) A statement to the following effect:
I, the undersigned owner or agent of the Broadcaster, or
officer or partner, have examined this statement of account
and hereby state that it is true, accurate, and complete to
my knowledge after reasonable due diligence.
(g) Reporting by Broadcasters in General. (1) Broadcasters other than electing
Small Broadcasters covered by paragraph (g)(2) of this section shall submit reports of use
on a per-performance basis in compliance with the regulations set forth in part 370 of this
chapter, except that the following provisions shall apply notwithstanding the provisions· .
of such part 370 of this chapter from time to time in effect:
',", :

S' ~

• I

l.

'

(I

(i) Broadcasters may pay for, and report usage in, a percentage of their
'1 .

.. J

programming hours on an Aggregate Tuning Hour basis as provided in paragraph (g)(3)
•

..,.

\~.

.' ('.!

\ .1 I.

.. ',

J\

I.

-t.

.
;- 1.:.

Jfthis secdon.

I '",

(ii) Broadcasters shaH submit reports of use '0 the Collective on a monthly basi~i.
.: ~ 1c.. ~ .\ . i . .:.' =
(iii) .As provided in para~lapb (d) of this section, Broadcasters shall submit
t

".

'J

·1~:C;\;\·'·_:·,~

.:

~

I

'.

·l·.;· ... ;~.

.

~ .•

!.

i

'.

...

;-.,

,
\ •.1

:;"'1

they pertain.
(iv) Except as provided in paragraph (g)(3) of this section, Broadcasters shall
submit r~ports of use to the Collective on a census reporting basis (i.e., reports of use
shall include every sound recording performed in the relevant month and the number of
performances thereof).
(v) Broadcasters shall either submit a separate report of use for each of their
stations, or a collective report of use covering all of their stations but identifying usage on
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,;, :

"

.

reports cfuse by no later than Ihe 45 th day following th~ last day ofthe month to which

a station-by-station basis;

,":"

,'J \... '.~ ~"

,"

.~

(vi) Broadcasters shall transmit each report of use in a file the name of which
includes
(A) The name of the Broadcaster, exactly as it appears on its notice of use, and
(B) Ifthe report covers a single station only, the call letters ofthe station.
(vii) Broadcasters shall submit reports of use with headers, as presently described
in § 370.4(e)(7) ofthis chapter.
(viii) Broadcasters shall submit a separate statement of account corresponding to

e::tch of their reports of use, transmitted in a file the name of which includes
(

.'

'.

(A) The name of the Broadcaster, exactly as it appears on its notice of use, and
(B) If the statement covers a single station only, the call letters ofthe station.

(2) On a transitional basis for a limited time in light of the unique business and
;.;perational circumstanc~s currently existing with respect to Small Broadcasters and '}VitTI: ,:.
.

. "

"'.

~

t

,I·

r· •

-

.' .....

.",.

I; ...

. the expectation that Small Broadcasters will he required, effective January 1, 2016, ito '.: :: .. _
.

. !. ~:

.. ::.

''': report their aclualusage in compliance with then-applicableregulations. Small
.. J •

Broadcasters that have made an election pursuant to paragraph (h) of this section for the'
relevant year shall not be required to provide reports of their use of sound recordings for
Eligible Transmissions and related Ephemeral Recordings. The immediately preceding
sentence applies even if the Small Broadcaster actually makes Eligible Transmissions for
the year exceeding 27,777 Aggregate Tuning Hours, so long as it qualified as a Small
Broadcaster at the time of its election for that year. In addition to minimum royalties
hereunder, electing Small Broadcasters will pay to the Collective a $100 Proxy Fee to
defray costs associated with this reporting waiver, including development of proxy usage
data.
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(3) Broadcasters generally reporting pursuant to paragraph (g)(1) of this section
may pay for, and report usage in, a percentage of their programming hours on an
"~,ggregate Tuning

Hours basis, if

(i) Census reporting is not reasonably practical for the programming dunng those
hours, and
(ii) If the total number of hours on a single report of use, provided pursuant to
paragraph (g)( 1) of this section, for which this type of reporting is used -is below' the .
maximum percentage set forth. below. for the relevant year:
. (A) 2011: 16%;·

'B). ~7012';. .140-/0,
/.

\:

(l'

~-"

} ..:

.. , . -

.,Dy20M: 10%:
{E) 2015:

8'Y~.

(iii) To the

exte~,!

'.-

fr"',
~. l_" /

lhai a Broadcaster chooses to report.and pay fix asage on an

'-'I"
;

. , ." . ...
~ ,i

Aggregate l'ufling Hours basis pursuant to paragraph (g)(3) of this- section, the
Broadcaster shall
(A) Report and pay based on the assumption that the number of sound recordings
perform~d during

the relevant programming hours is 12 per hour;

I ~

. {~

(B) Pay royalties (or recoup minimum fees) at the per-performance rates provided
in § 380.12 on the basis of paragraph (g)(3)(iii)(A) of this section;
(C) Include Aggregate Tuning Hours in reports of use; and

(ffj Include in reports of use complete p1aylist information for usage reported o n !
the basis of Aggregate Tuning Hours.
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(h) Election ofSmall Broadcaster Status. To be eligible for the reporting waiver
for Small Broadcasters with respect to any particular channel in a given year, a
Br0adcaster must satisfy the definition set forth in § 380.11 and must submit to the
Collective a completed and signed election form (available on the SoundExchangeWeb
site at http://www.soundexchange.com) by no later than January 31 of the applicable year.
Ever; ifa Broadcaster has once elected to b,e treated as a Small Broadcaster, it must~make ,
,i ~,eparate, timely

election in each subsequent year in whir-h it wishes to be treated asa '

,

Small Broadcaster.
(i) Distribution ofroyalties. (1) The Collective shall promptly distribute royalties
n~(~eived

[rom Broadcasters to Copyright Owners and Performers, or thdr designated' -

L' ,

<:;eilTS, that are entitled to such myalties. The Collective shall only be responsible for, '
;nakiflg di~tribUtions to those Copyright Owners, Performers, or their designated agents
".•'

',vho provid.; theC<Clllective with such infonnation as is necessary to identify and pay the

"iI;,

'~orred

. : ..... ~

~

"

f8,jpient , TheCnUective.shalJ distribute royalties on B.-basis that values all, ,

of use requirements for Broadcasters contained in § 370.4 of this chapter and this subpart,

royalties based on proxy usage data in

ac~ordance with

~

a methodology adopted by the;

Collective's Board of Directors.
(2) If the Collective is unable to locate a CopyTIght Owner or Performer entitled
t~

a distribution of royalties under paragraph (g)(1) of this section within 3 years from the

date of payment by a Broadcaster, such distribution may be first applied to the costs
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.

',

performances by a Broadcaster equally based UP0l). information provided under the ~epbrt

eXi,:ept that in the case of electing Small Broadcasters, the Collective shall distribute

.
"

~

"

.'

d.,

:

directly attributable to the administration of that distribution. The foregoing shall apply
notwithstanding the common law or statutes of any State.
(j) Retention ofrecords. Books and records of a Broadcaster and of the Collective

relating to payments of and distributions of royalties shall be kept for a period of not less
than the prior 3 calendar years.

§ 380.14 Confidential information.
(a) Definition. For purposes of this subpart, "Confidential Information" shall
include the statements of account and any information contained therein, including the
amount ofroyalty payments, and any information pertaining to the statements of account
.' rea..c;onably designated as confidential!hy the Broadcaster submitting the 5iatement.
..:.'

;t1fbnns.tionthat.at the time ofdelive'iy to' the Ccillective·are public knowledge. Theparty:.

,'j'

'".

.(b) Exclusiun. Confide'ntiaLInformation'.shaLlnot inClude documents 'Of'

-'.

daiming. the benefit of thi~ provisi01nhal1 have "the burden of proving that the disclosed'

int0.rm:ativu 'was public knowledge.' ..

:;: "

:"

i

_~ ~

.

(c) Use of Conjidentiallnformation:ln no event shall the Collective use any
Confidential Information [or any purpose other than royalty collection and distribution
€ind activities related directly thereto.
(d) Disclosure ofConfidential Information. Access to Confidential Infonnation
shall be limited to:
(1)' Those employees, agents, attorneys, consultants and independent contractors

of the Collective, subject to an appropriate confidentiality agreement, who are engaged in
the 'collection and distribution of royalty payments hereunder and activities related
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j, ...

.I~

thereto, for the purpose of perfonning such duties during the ordinary course of their,
work and who require access to the Confidential Infonnation;
(2) An independent and Qualified Auditor, subject to an appropriate
confidcl:ltiality agreetnent, who is authorized to act on behalf of the Collective with "

'."

respect to verification of a Broadcaster's statement of account pursuant to § 380.15 or on',
behalf of a Copyright Owner or Perfonrier with respect to the verification of royalty ,
distributions pursuant to § 380.16;
(3) Copyright Owners andPerfonners, including their designated agents, whose
works have been Ilsed under the statutory licenses set forth in 17 U.S. C. 112(e) and,
t i 4(:f) by tne Broadcasterwhost~ Confidentia} Infonnation is being supplied, subj ect to' an
'~ppr(jpr~.ale

,.,.

,.

cunfidentiaiity agre'.;menL andin.duding those ernployees, agents, attorneys" '.:. '. ; .. "

. ·:>.:.m.mltants'andindependent COfl.tractOIsof'such Copyright Owners'and PerJimners·,arnJ:; "

.;,.

j.

!,

. thfir designated i:igcnt~, subject tJ r.m:appropriateconridentialityagreement, for the .. ··
purpose oE pe:donning their duEcsdming th\,':, ordinaryccurse ofthe\:r work 8nd who";· ,

.... 1·

fl·

require access to the ConfIdential Infonnation; and '
(4) In cormection with future proceedings under 17 U:S.c. 112(e) and 114(f)

•• t

before the Copyright Royalty Judges, and under an appropriate protective order,
'i'.ttomeys, consultants and other authorized agents of the parties to the proceedings or the

{ourts.
(e) Safeguarding of Confidential Information. The Collective and any person

"

identified in paragraph (d) of this section shall implement procedures to safeguard against
unauthorized access to or dissemination of any Confidential Information using a
reasonablc~

'"

standard of care, but not less than the same degree of security used to protect "
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Confidential Information or similarly sensitive information belonging to the Collective or.
person.

§ 380.15 Verification of royalty payments.
(a) General. This section prescribes procedures by which the Collective may
verify the royalty payments made by a Broadcaster: :
.(b) Frequency ofverification. The Collective may conduct a single audit of a
Broadcaster, upon reasonable notice and during reasonable business hours, during any
.gtvencalendar year, for any or aU rH' the prior 3 calendar' years, but 110 calendar year shall
. "be subjed to audit more than once., '.

'.

~

. (c) Notice ofintent to audit. The;Collecti vemust file with the Copyright Royalty

J';~" j.

.. 1::.oard';11otjl:e of intent to audit? p~rticuhr Broadcaster, 'Ypich.shall, within 30 days oJ

•..

, '. ,"

; , .; ihe5ting;:;f th0 noti~e, publish in

. ' .,:)~,j~ ,;.\ . Thenotitication
;;;'~:;t).'

;

Ihe;~'eder~IReg!stera l\O:tiC.¢.

announcing such filing.

of intent to audi(shatlbe;'Servedia.t1hl.~.sa!lle:timeon
the Broa(kastetto,

:'.1, ,,: .<.:oe,gwiited. Any such audit shH.ll.beA;;onducted

\'»(2:2.1 :ir~deI)e~d'{mt

identified in the notice, and shall bc' bindihgon all

and Qualifi.ed Auditor'

parties~

'(d) Acquisition and retention afreport. The Broadcaster; shall use commercially
. reasonabie efforts to obtain or to provide access to any relevant books and records
maintained by third parties for the purpose of the audit. The Collective shall retain the
report of the verification for a period of not less than 3 years.
(e) Acceptable verification procedure. An audit, including underlying paperwork,
.which was performed in the ordinary course of business according to generally accepted
'alJditing standards by an indcpcndent and Qualified Auditor, shall serve as em acceptable
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verification procedure for all parties with respect to the information that is within the
scope of the audit.
(f) Consultation. Before rendering a written report to the Collective, except

where the auditor has a reasonable basis to suspect fraud and disclosure would, in the
reasonable opinion of the auditor, prejudice the investigation of such suspected fraud, the
auditor shall review the tentative written findings of the audit with the appropriate agent
.or employee ofthe Broadcaster being audited in order to remedy any factual errors and,
dari:f.y: anyissues relating to the audit; Provided that an appropriate agent or employee of
the Broadcaster reasonably cooperates with the auditor to remedy promptly any factual:
error m- clarify any issues raised hythe audit.

-.,'

(g} Costs. ofthe verijlcationpmcedun:i.,The·,Collective s.hali pay the cost oftht

. :~~rificaLi.Oll procedure, unless it is fina.lly tletei"rn:inedthat(1):ere.was an underpaymenLuf -..,::

:;10%ot more.

1~1

which case the Broadcaster shaH; inadditibrtto:paying the amount 01'.)--

'j

".'
§ 380.16- Verification of royalty distributions.

.

(a) General. This section prescribes procedures by which any Copyright Owner
or Perfolmer may verify the royalty distributions made by the Collective; Provided, . _
ho\V~ver,

that nothing contained in this section shall apply to situations where a

't"

'.

Copylight Owner or Performer and the Collective have agreedas to proper verification.
methods.
(b) Frequency ofverijlcation. A Copyright Owner or Performer may conduct a
single audit of the Collective upon reasonable. notice and during reasonable business
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,.

hours, during any given calendar year, for any or all ofthe prior 3 calendar years, but no
calendar year shall be subject to audit more than once.
(c) Notice olintent to audit. A Copyright Owner or Performer must file with the
Copyright Royalty Board a notice of intent to audit the Collective, which shall, within 30 _
days of the filing of the notice, publish in the Federal Register a notice announcing such'
tiling, The notification of intent to audit shall be served at the sametime on th~
Collective. Any audit shall be conducted by an independent and Qualified Auditor' -_
identified jn the notiGe,_ and shall bebindirig on all. Copyright Owners and Perfonners.

(d) Acquisition and retention afreport. The Collective shall use commercially

II

teasonable efforts to ohtain or to provide access to any relevant books al1drecords
-:'laintftilied b..-' third parties for the pUIpose uf the audit. :,The Cop)oTight Owner or

,-

.

, ,-

, :·~~::.-?e.rf()nner req lle&ting the verification .procedlireshal:t--retaiu' the; report of the verificatio.hi' :\"

, '.' j \.~.: ~

-

,.

,.

..-::.

{:)r a period of HOI less than J, years.

-

{e) Accep~aNe ver~ficati{)n procedure.: An audif: indudingundr.rlying paperwork, "i"
WhlCh was performed in the ordinary.course of business according to generally accepted
auditing standards by an independent and Qualified Auditor, shall serve as an acceptable
verifieation procedure for all parties with respect to the information that is within thescope of the audit

(f) Consultation. Before rendering a written report to a Copyright Owner or
Performer, except where the auditor has a reasonable basis to suspect fraud and
disc1csure would, in the reasonable opinion of the auditor, prejudice the investigation of
imch !-}'.!~;pected fraud, the auditor shall review the tentative written findings of the audit

with thE; appropriate agent or employee ofthe Collective in order to remedy any factual.
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errors and clarify any issues relating to the audit; Provided that the appropriate agent or
employee of the Collective reasonably cooperates with the auditor to remedy promptly
any factual errors or clarify any issues raised by the audit.
(g) Costs ofthe verification procedure. The Copyright Owner or Performer
requestitlg~the verification

procedure shall pay the cost erf the procedure, unless it is

finally determined that there was an underpayment of 10% or more, in which case the
Collective shalL in adqition to paying the amount of any underpayment, bear the
. reasonable costs of the verification procedure.

'.' §. 380~17 Unclaimed funds.
L

•.. :

If the Collective

"

..... ' .. '_.....:. ""

-"

~

I.

unable to identify crt locate a Copyright Owner ot Perforiner

.'Nho ';3 ,mtitkd to.receive a royalty distlibqtion:undetthissubpart, the Collct;iive shall

-'·1

.~_

. ,;,i;'raillthe required payment in a segregated trust accounUoi.'a:p~riod of3; yea,fS frotllthe + .

... ~ date of distribution. No claim to such distribution shall be valid after the expirationioJ-: ":: - .- _ . - .'
.,ll1.e-}'·yc:!;,p(';!;ioo: After -expiration of this period; the CoHectiil t'HP8)'apply the: uni}hiD1ed~~ ..;-,.;.

tundsto.0tIset any costs deductible under 17 U.S.C. 114(g)(3). The foregoing shall apply
notwithstanding the common law or statutes of any State.

.Subpart C --Noncommercial Educational Webcasters
§ 380.20

..

G~neral.

(a) Scope. This subpart establishes rates and terms; including requirements for
royalty payments, recordkeeping and reports of use, for the public performance of sound
YecGrding~ in

...

certain digital transmissions made by Noncommercial Educational

Webcasters asset forth herein in accordance with the provisions of 17 U.S.C. 114, and
the making of Ephemeral Recordings by Noncommercial Educational Webcasters as set
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forth herein in accordance with the provisions of 17 U.S.C. 112(e), during the period
January 1, 2011, through December 31, 2015.
(b) Legal compliance. Noncommercial Educational Webcasters relying upon the
statutory licenses set forth in 17 V.S.c. 112(e) and 114 shall comply with the
requirements of those sections, the rates and terms of this subpart, and any other
applicilble regulations not inconsistent with the rates and terms set forth herein.
(c) Relationship to v()luntaryagreen:zents. Notwithstanding the royalty rates and
terms established in this subpart, the rates and terms of any license agreements entered
into by Copyright Owners and digital audio services shall apply in lieu of the rates and
. ':'enrisof this subpart to transmissions within the scope of such agreements.

: § 380.21.Definitions.

.~.

-For purp(Jses ofthis subpart, thef9110wing d~tinitions 'Shall apply:

"':"-

'-

'.

-. !

. . ,0" '"

f"' .

~.

'. A1H or Aggregate Tuning Hours means the total houi's'ofprogramrning that a .

. .' ':Noncolmnercial, Educational Webr-aster.hastransIl1iHed during foe' relevant period to: aU . ,:.- .,'
listeners within the United States over all channels and'stations that provide audio "'.
programming consisting, in whole or in part, of Eligible Transmissions, including from
:my archived programs, less the actual running time of any sound recordings for which

the Noncommercial Educational Webcaster has obtained direct licenses apart from 17

US.C. 114(d)(2) or which do not require a license under United States copyright law. By
way of example, if a Noncommercial Educational Webcaster transmitted one hour of
programming to 10 simultaneous listeners, the Noncommercial Educational Webcaster's
Aggregate Tuning HoW's would equal 10. If three minutes of that hour consisted of
transmission of a directly licensed recording, the Noncommercial Educational
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,

_:

I

:

•

Webcaster's Aggregate Tuning Hours would equal 9 hours and 30 minutes. As an
additional example, ifone listener listened to a Noncommercial Educational 'Webcaster
for 10 hours (and none of the recordings transmitted during that time was directly
licensed), the Noncommercial Educational Webcaster's Aggregate Tuning Hours would
equal 10.

Collective is the collection and distribution organization that is designated by the

.. '

Copyright Royalty Judgl~s. For the 2011-2015 license period, (he Collective is
. SoundExchange, Inc.

. Copyright ()wners are sound recording copyright owners who are erititled to
.: .:.yalty payments made under this subpart pursuant to the statutory licenses under 1::7.:

r:;,,\.;

c~

.. _.

!.12(e) and 114(f).

". !
',.:, .;

.Pligihle Transmission mearls
\:~}nc()mmerciai Educational

'.-'

'"

3.(! ehgjble'nonsub~cription transrnissiorn:r,lade

'

by a

.-

.

,.

;l.:·' ,

Webcaster O'fer the' Internet.:. .

,·,:·EpheifU!Jul.Recorrling is a'phonoreco'rd created for the.purposeof f.olci.1itating ,In.·

Eligible Transmission of a puhEc performance of a sound recording under a statutory .'

"

\

....

(ir::.ense in accordance with 17 U.S.c. 114(f), and subject to the limitations specified/in 1:7'
t].S.C. 112(e).

Noncommercial Educational Webcasrer means Noncommercial Webcaster (as
defined in 17 U.S.C. 114(f)(5)(E)(i» that

(I) Has obtained a compulsory license under 17 U.S.C. 112(e) and 114 and the
implementing regulations therefor to make Eligible Transmissions and related ephemeral

reCGrdEigs;
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I /'

.\'

\~'( (

.

t

(2) Complies with all applicable provisions of Sections 112(e) and 114 and
applicable regulations;
(3) Is directly operated by, or is affiliated with and officially sanctioned by, and
the digital audio transmission operations of which are staffed substantially by students
enrolled at, a domestically avcredited primary or secondary school, Gollege, university or
,other post-secondary degree-granting educational institution; and

(4) Is not a "public broadcasting entity" (as defined in 17 U.S.c. 1] 8(g») qualified
to receive funding from the Corporation for Public Broadcasting pursuant to the criteria
~"set

forth in 47 U.S.C. 396.

.Pelfonnallce is each instance in which ,any portion of a sound recording is
puhlicly perfonnedto a listener by means of (l digital audio transmission (e.g., the
"

\i}/.~·

.;.,

;·:,·"deli;vetypf-any porti6n of a single trackfrom·.a Co.m:pact discl()'one listener) but

excJ.urlitigthe following:
"

'._.:_~

\.

~. ~'':1._~["

::':, _ ,' .. 'l~'"

":\ ,,'

,,"'.co", <;:\{l!)Apei:formanceofa ,~duutlq:I;:I;l;..ttlingthal Iloes!lotrequire a license (e.g.;,
. sound rycording that is not copyrighted);"

...• :~

B,

.

'(2).A performance of a sound recording for which the Noncommercial
Educational Webcaster has previously obtained a license from the Copyright Owner of
such sound recording; and
(3) An incidental performance that both:
(i) Makes no more than incidental use of sound recordings, including, but not
limited to, brief musical transitions in and out of commercials or program segments, brief
performances during news, talk and sports programming, brief background performances
during disk jockey announcements, brief performances during commercials of sixty

- 121 -

.

'

seconds or less in duration, or brief perfonnances during sporting or other public events;
and
(ii) Other than ambient music that is background at a public event, does not
contain an entire sound recording and does not feature a particular sound recording of
more than thirty seconds (as in the case of a sound recording used as a theme song)..

Performers means the independent administrators identified in 17 U.S.C.
114(g)(2)(B) and (C) and the parties Identified in 17 U.S.C. 114(g)(2)(D).

, Oualified
Auditor is a Certified Public Accountant.
,~

S380.22 Royalty fees for tbe public performance of sound recordings and for

,

"

..

;:;pJiemel'al recordings.

.'. ;(a)Jlinimumfee. Each Noncommercial

Educat~onalWebcastershall

pay an

:\nnual,nomefundabie minimurn.fee of$50(J(the "Minimij.U1 Fee") for each ofits ,;,

;

~

~;

-',

'::; :-:jividual channels, including each ofits individual sid~ charmels, and each of its 'd i : e.

...•

L

c;

... '

. ".' '

..

e.ach caiendar year it makes Eligible Transmissions subject to this subpart. For clarity,

.'.'

each individual stream (e.g., HD radio side channels, different stations owned by a single.
licensee) will be treated separately and be subject to a separate rriinimum. In additi0n; a
-~·bn(",oJmncrcialEducational

Webcaster electing the reporting waiver described in §." .

380.23(g){1), shall pay a $100 annual fee (the "Proxy Fee") to the Collective.
(b) Additional usage fees. If, in any month, aNoncommercial Educational
yVe1)caster makes total transmissions in excess of 159,140 Aggregate Tuning Hours'on:

any individual channel or station, the Noncommercial Educational Webcaster shall pay·
additional usage fees ("Usage Fees") for the Eligible Transmissions it makes on that
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..
'

'.,;

channel or station after exceeding 159,140 total ATH atthe followingper-perfonnance
rates:
(1)2011: $0.0017;
(2)2012: $0.0020;
(3}2013: $0.0022;

e.)
.4" $0 • O' O~j3'
'-. { / "0
~ 1
.~.
k
~

(5) 2015: $0.0025.
(6) For a Noncommercial Educational Webcaster unable to calculate actual total

I ' •.

~

perfmmances and not required to repqrt ATH;or actual total performances under § r r' '.~',' .'

380.23(g)(3), the Noncommercial Educational Webcaster may pay its Usage Fets 011 all ~',

" "', :

':"'. _:\TH'basis, provided that the NoneoinrnerciaLEducational\Vebcastershall pay its lJosagei._ ",

:,>,::

~;~es

.,

at the pi-;f-perfi)fmanGc rates'p:rovidedin!para~ephs (b)(-l) through (5) ofthisj-.·

j

accordance with its generally applicable methodology for distributing royalties paid on
such basis. In addition, and for the avoidance of doubt, a Noncommercial Educational

l

Webcaster offering more than one channel or station shall pay Usage Fees on a per-'·

chalme1 ur --station basis.
(c) Ephemeral royalty. The royalty payable under 17 U.S.C. i 12(e) for any
ephemerai reproductions made by a Noncommercial Educational Webcaster and covered
b)' this subpart is deemed to be included within the royalty payments set forth in
paragraphs (a) and (b)(1) through (5) of this section and to equaHhe percentage of such
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~-rl. " ..
I ,

.. ~.:

~ I ., • • ; , .

royalty payments determined by the Copyright Roya:lty Judges for other webcasting in §
380.3.

§ 380.23 Terms for making payment of royalty fees and statements of account.
(a) Payment to the Collective. A Noncommercial Educational Webcaster shall
make the royalty payments due under § 380.22 to the Collective.
(b) Designation ofthe Collective. (1) Until such time as a new designation is
rnade,SoundExchange, Inc., is designated as the Collective to receive statements of
'account and royalty payments from Noncommercial Educational Webcasters due under §
380.22 and to <;iistribute such royalty payments tb each CopyTight Owner and Performer;'
::.[' their designated agents, entitled to receive royalties wIder 17 U.S.C. 112(e) or 11.4(g).,
:(2)JfSoundExchange, Tnc.,.sbould:dissolveor cease to'be govemedby a board

;

,

to;

'.i

"',\.

.'

" :,Orl.';·;istiJlgofequalnumbers ofrepreserrtatives ofCopynght Owners and PerfOImers; then
':: :;,
.

:-

~·~.'hallbe;r'eplaced

Dya successor~olleetive,uponthe.fulfillment of the requirements_set ,

'

.. : .. ::",'.:

~\

(i) By a majority vote ofthe nine Copyright Owner representatives and the nine

Performd representatives on the SoimdExchange board as of the last day preceding the
condition precedent in paragraph (b)(2) of this section, such representatives shall file a
petition V-lith the Copyright Royalty Board designating a successor to collect and
distribute royalty payments to Copyright Owners and Performers entitled to receive'
royalties under 17 U.S.C. 112(e) or 114(g) that have themselves authorized such
Collective.
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I

'"

(ii) The Copyright Royalty Judges shall publish in the Federal Register within 30
days of receipt of a petition filed under paragraph (b)(2)(i) of this section an order
d~3ignating the

Collective named in such petition.

(c) Minimumfee. Noncommercial Educational Webcasters shall submit the
Minimum Fee, and Proxy Fee if applicable, accompanied by a statement of account, by
st

.Tam~af'j 31 of each calendar year, except that payment of the Minimum Fee, and Proxy

l=<'ee if applicable, by a Noncom..lllercial Educational Webcaster that was not making:
Eligible Transmissions or Ephemeral Recordings pursuant to the licenses in 17 US:c.
'114 and/or 17 U.S.C. 112{t) as of said date but begins doing so thereafter shall be due by.··

<le 45 th day after the end of the month iIi which the Noncormnertial Educational.:
.'0;'

.~

"

'

':Ve"bcaster commences doing so. pa,ylnents vfminimum .fees.. mu.st be accomparue(Lby' a .

,,:·,.:r1itication,;:::i.?:,lled by anoftict:r onano,therdnly autho:rfzed'xilculty member or
;',.. -;

,~drri..inji;lr<l1or

\,If

c';::'

the institution with which the NonCi)mmeh:i,H:EducationaJ 'IN ebcaster is ::.: ~'l'..

". :tffli1 1"i.\ :.:rua fOffil pni~/idedhythe Collecthie, that the Noncoinmercial Educational.'; :<:'::. ;',.
Webcastet
(1) Qualifies as a Noncommercial Educational Webcaster for the relevant year;
and
(2) Did not exceed 159,140 total ATH in any month of the prior year for which

the" NC:llcommercial Educational Webcaster did not submit a statement of account and
pay any required Usage Fees. At the same time the Noncommercial Educational
Webcaster must identify all its stations making Eligible Transmissions and identify which
of the reporting options set forth in paragraph (g) of this section it elects for the relevant
year (provided that it must be eligible for the option it elects),
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(d) Usage fees. In addition to its obligations pursuant to paragraph (c) of this
se,ction, a Noncommercial Educational Webcaster must make monthly payments of;
Usage Fees where required by § 380.22(b), and provide statements of account to

------'accompanythese-paynrents;foreachmunth-on-the-4-5-t1:Ldayfo-Iluwirrgthe-mOllthin-which--.~.---
the Eligible Transmissions subject to t4e Usage Fees and statements of account were
rnade.

~\ll

mmithfy payments shall be rounded to the nearest cent.

(e)Latefees. A Noncommercial EducationalWebcaster shall pay a late fee for
';Hch instance in 'Nhich :my payment, anystat@tnent ofaccount or any report of use is not,
~;'cceived by the

,

"

Collective in compliance with the applicable regulations by the due.,date:

'The amount of the late fee shall be :l.5% of the late !Jayment, or 1.5% of the payment
"'" ·.•ssociated wIth a late statement of~ccouiit ,ct report ofuse,perrrlonth. clllllpounded ",

'r,

. ':.:onthly for the baLance due, or. the- highest la"'''iul rate; whicheverjs::ower. The late;fee-!
, ,'f

,

..

',' . '\llall.accrue liornthe due date'ohhe paymellt,'statemebt ofacCoullt or repo)i of use,.until-aJi.J11y,(',:mlpEant-payment, staiemerif-'fa\,;c6um OT:report (~fuse'(as applieable) if.
received by the Collective, provided that, in the case of a timely provided but
noncompliant

statem;~nt of account

\.'t ...' :.f

...

~.

or, report of use, the Collective has notified the

,Noncommercial Educational Webcaster within 90 days regarding any noncompliance that
I:; reasonably evident to the Collective.

(f). Statements ofaccount. Any payment due under § 380.22 shall be

accompgmied by a corresponding statement of account. A statement of accountshall '
contain the following information:
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(1) The name ofthe Noncommercial Educational Webcaster, exactly as it appears
on the notice of use, and if the statement of account covers a single station only, the call
lette{s or name of the station;

(2) Such information as is necessary to calculate the accompanying royalty
r-ayment as prescribed in this subpart;
(3) The name, address, business title, telephone number, facsimile number (if
any), electronic mail address (if any) and other ciontact infonhation of the person to be .
contacted for information or questions lJonceming the content of the statement of
account; ...

, .(4) The handwritten signature of an' office/or-another duly authorized faculty
!~lCmber.or

',"
....;.

,".

~ "-

administrator Dfthe applicable.educaliQHaLinstitution;

. ..
~

."..

::-

.' . ~ Ij<i5;! The printed or typewrittenn~i!J1~~;qflhepersori~jgning the statement of

i,.:

.

.-.:, ':a<.:count-:. ,;,;,

.. ~~

...".'

i.

•

/'.

>

•

".)":'

(7) The title or official position held by the person signing the statement of

account;
(8) A certification of the capacity of the person signing; and
(9) A statement to the following. effect:
I, the undersigned officer or other duly authorized faculty
member or administrator of the applicable educational
institution, have examined this statement of account and
hereby state that it is true, accurate, and complete to my
knowledge after reasonable due diligence.

(g) Reporting by Noncommercial Educational Webcasters in general. (1)
Reporting waiver. In light of the unique business and operational circumstances
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currently existing with respect to Noncommercial Educational Webcasters, and for the
purposes of this subpart only, a Noncommercial Educational Webcaster that did not
exceed 55,000 total ATH for any individual channel or station for more than one calendar
:month in the immediately preceding calendar year and that does not expect to exceed
55,000 total ATH for any individual channel or station for any calendar month during the
applicable calendar year may elect to pay to the Collective a nonrefundable, annual Proxy
F:;e of$100 in lieu of providing reports of use for the calendar year pursuant to the .:

;egulations at § 370.4 of this chapter. In addition, a Noncommercial Educational
Webcasterthat unexpectedly exceeded 55,000 total ATH on one or more charmels or
~:taiimis

·.o.r

for more than one month dui'ingthe irmnediaie1y preceding calendar year may

elect to pay rllc Proxy I'ee and £'t-lCeive the -r~porting.waiver described in paragraph (g)( 1)
:)fthis seetlOll dmlng a

I~alendar

,

'.

year,,,ifit implerneQJs. measures reasonably calculatt:d to

,,--_ ,:::l1sure that it v\"ill not make Eligible Transmissions exceeding 55,000 total ATH during'

d,_

,,' any Xl'1uJ(th of that calendar year. The Proxy Fee is intended TO defray the Collective-'-s', _-, costs associated with this reporting waiver, including

dev~lopment of proxy

usage data.

The Proxy Fee shall be paid by the date specified in paragraph (c) of this section forpaying the Minimum Fee for the applicable calendar year and shall be accompanied by a
certification on a form provided by the Collective, signed by an officer or another duly
authorized faculty member or administrator of the applicable educational institution, _'
stating that the Noncommercial Educational Webcaster is eligible for the Proxy Fee
option because of its past and expected future usage and, if applicable, has implemented
measures to ensure that it will not make excess Eligible Transmissions in the future.
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(2) Sample-basis reports. A Noncommercial Educational Webcaster that did not
exceed 159,140 total ATH for any individual channel or station for more than one
calendar month in the- immediately preceding calendar year and that does not expect to
exceed 159,140 total ATE for any individual chamld or station for any calendar month
during the applicable calendar year may elect to provide reports of use on a sample basis.

(tw·o weeks per calendar quarter) in accordance with the regulations at § 370.4 of this ..
chapter, ex:cept that, notwithstanding § 370.4(d)(2)(vi), such an electing Noneommercial .
Edueatlon91\Vebcaster shall notbe required to include ATH or actual total performances

;i

.

and may in lieu fhereofprovide channd·or statIOn name and play frequency:
- . Notwithsl.anding the foregoing, a Noncommercial Educational Webcaster that is able to'
~\~port,~-;:Hor.actualtotal

perf!Jnnances is. encouraged ,to dD

so.~These

reports nfusc" ,", .; .. ,. ( '..

,;il<lll''he''submirted to the Collective no laterthar't Ja~uary 3-1 s,' of the year imrncdiatc1jr~ .:.'.. '. /,r:·.. ·,'
-.

the year to which theyperlain.
: (J)CenslAs . basis reports

"-' . .

"<\'

If any of the loUo'\\dl1g three c0ndiHons is satisfied,. a

;, r.":

Noncommercial Educational Webcaster must report pursuant to paragraph (g)(3) ofhhis
secticn:

.'. '11.

(i) The Noncommercial Educational Webcaster exceeded 159,140total ATH for
any l!:,dividuaJ channel or station for more than one calendar month in the immediately
preceding calendar year;

.l.,

(ii) The Noncommercial Educational Webcaster expects to exceed 159,140 total
ATH for any individual channel or station for any calendar month in the applicable
calendax :vear; or
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(iii) The Noncommercial Educational Webcaster otherwise does not elect to be
subjeci-to paragraphs (g)(l) or (2) of this section. A Noncommercial Educational
Webcaster required to repcrt pursuant to paragraph (g)(3) of this section shall provide
report& of use to the Collective quarterly on a census reporting basis (i.e., reports of use
shall include every sound recording performed in the r.elevant quarter), containing
i:dformation otherwise complying with applicable regulations (but no less information
than required by § 370.4 ofthis chapter), exceptthat, notwithstanding § 370.4(d)(2)(vi),
,such a Noncommercial Educational Webcaster shall not he required to include ATB Of
actual total periormances, and may in· Heu thereof provide channel or station name and.
.' "
.,\.

play frequency, during tlle first calen,<Jar yeClT it reports in accordance with paragraph

',:' ..•. . Jg)(3) .ofthis section. For the avoidance of douht, after.a NoncollunercialFducatioo,iil;

>'';VebcaSfe:r has. been required to repOl! in· accordance.with.paragraph (g)(3) of this section:.- ."
f\x,;) full calendar year, it must thereafter include ATH or actual total perforrmmces:in its'
.

~.

'.

·.~\~f.l0rts ofl.~se~

'AU reports ofuse·.tmder p~tagraph (g)(3)' ofthi-s·iseetion· shall be suhmitted

•to the.Collective no later than the 45 t h. day after the end:

of each .calendar quarter.

(h) Distribution ofroyalties. (1) The Collective shall promptly distribute royalties
received from Noncommercial Educational Webcasters to Copyright Owners and :,,'
Perrormers, or their designated agents, that are entitled to such royalties, The' Collective
shall only be responsible for making distributions to those Copyright Owners,
Performers, or their designated agents who provide the Collective with such information
as is necessaryto identify and pay the correct recipient. The Collective shall distribute
royalties on a basis that values all performances by a Noncommercial Educational
Webcaster equally based upon the information provided under the report of use
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requirements for Noncommercial Educational Webcasters contained in § 370.4 of this
chapter and this subpart, except that in the case of Noncommercial Educational
\Vebcasters that elect to pay a Proxy Fee in lieu ofprovidillg reports of use pursuant to
paragraph (g)(I) of this section, the Collective shall distribute the aggregate royalties paid
by electing Noncommercial Educational Webc'asters based on proxy usage data in
~ccordance with

(2) IftheCollectiye is unable to locate a Copyright Owner or Performer entitled
, to a distrihution of royalties under paragraph (h)(l) of this section within 3 years from the
date ofpayment by a Noncommercial Educational Webcaster, such distribution may fir~1
, be applied to the costs directly attributable t6 the

adlifjni~iration oftl1at

distrihution.· The'

:c

~:';'" '.~'

• i>

._

a methodology adopted bytht: Collective's Board of Directors.

... ~ ,,', _.,'::'Oll::g,;1I1g
'.,"

:~ ••
_~~_...:n,;.

<.:' d

.""

,'-(:

3:U!]J apply notwithstanding the. commc111:iw on;i.atutesofanyState.

': ,;';r:(i) Server logs.

~~oncommercial

'". I ,"

'-."

".

,-.-

."

-.

'".,

\0 eligibilitY,:rate cal\.lllation.,audrepiJrting \i~d~f ~his suhpart ; To:.

the extent that a third-party Web hosting ot servic.e provider maintains equipment or: .
software for a Noncommercial Educational Webcaster and/or such third party creates,
mairitains, or can reasonably create such server logs, the Noncommercial Educational
\Vebcast~r shall

•

~

• J

Educational-·Webcasters shalLretciin fora.period ,"' ..

·.···0f.nolessthan threl? full calendaryears. servei: logs sufficieiltto substantiate aIJ

.:~;' ~,:nIorm'3)ion rdevant

. : . "_"

direct that such server logs be created and maintained by said third party

for a perirJd of no less than three full calendar years and/or that such server logs be
provided to, and maintained by, the Noncommercial Educational Webcaster.

§ 380.24 Confidential information.
(a) Definition. For purposes of this suhpart, "Confidential Information" shall
indude the statements of account and any information contained therein, including the
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amount of Usage Fees paid, and any information pertaining to the statements of account
reasonably designated as confidential by the Noncommercial Educational Webcaster
3ubmitting the statement.
Co) Exclusion. Confidential Information shall not-include documents or
information that atthe time of delivery to the Collective are public knowledge,. The party'
claiming the benefit of this. provision shall have the burden of proving that the disclosed
:l.uronnatio"n was public knowledge.

. (c) Ur;e o.fConfidential InformatiQn, Tn no event shall the Collective use any
'~~0nfidential Infoffilatioil

ior any purpose other than royalty collection and distribution '

dnd J:ctivities related directly thereto: .
'I'

..

"

.::

... ..

".,

"

:.'.J'Diy(:losure ;:J/Confidential.lnfo;mation. Access.to Confidentiallnformation

-.'
~

"

i'

.:. -:

",

to

~m

a:pproptiate,confidentiality.agreement,

the collection and distribution of royalty payments hereunder and

W~lO :fire

.,
:~

el1gagedi.in:::i .:
,

activitie~ related ,I

~.

.

thereto, f'Jr the purpose of performing such duties during the ordinary course of theit

work and who require access to Confidential Information;
. I

.

..

'

"

(2) An i.ndependent Qualified Auditor, subject to an appropriate confidentiality

agreement, who is authorized to act on, behalf of the Collective with respect to
verification of a Noncommercial Educational Weocaster's statement of account pursuant
to § 380.25 or ~n behalf of a Copyright Owner or Performer with respect to the
verifir.ation of royalty distributionspursuant to § 380.26;
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i,(i;D.

(1} Tt\oseemployees, agents, attcJme:;'s, .consult::mts arid independ.ent contractors

:';';1, ",,;, ' o f the (:D~iDlle.ctiVt;,subjec(

..

'\.

i

.. :'

.;

., . :,. ,.' . .. 'I

(3) Copyright Owners and Performers, including their designated agents, whose
works have been used under the statutory licenses set forth in 17 U.S.c. 112(e) and
114(f) by the Noncommercial Educational Webcaster whose Confidential Information is
being supplied, subject to an appropriate confidentiality agreement, and including those
employees, agents, attorneys, consultants and independent contractors of such Copyright
O~l1lers

and Performers and their designated agents, subject to an appropriate

confidentiality agreement, for the purpose of performing their duties during the ordinary
., course of their work and who require aCcess to the Confidential Information; and
:(4) In cOllilectiollwith fu1:tlie proceeoings under 17 U.S.c. 112(e) and 114(f)
before !he Copyright Royalty Judges, and under an appropriate protective order,
: :2tto..":-i'1eys;. consultants and other au.th,orized agents' of the parties to the proceedings or the

."

';-.

"'"

.. "- . -.

~

~.,;-

·:~ourts. :.

.. <

,

.. .•..

.1·

.

'I,

c: ",i,: ,,'.(e) S~leguarding

j:,:;:'i:de!'t~if;~,d:in.patagraph

ofCot~fidentil!LJnform-ation.'The

ColJective and anypason

(d) ofthissectio)l sh~ll imp1elrieiit procedures to safeguardagainsC .

unauthorized access to or dissemmatiori of any Confidential Information using a
rea:sonable standard of care, but no less than the same degree of security used to protect
Confidential Information or similarly sensitive information belonging to the Collective or
person.

§ '380.25 Verification of royalty payments..
(a) General. This section prescribes procedures by which the Collective may
verify the royalty payments made by a Noncommercial· Educational Webcaster.
(b) Frequency ofverification. The Collective may conduct a single audit of a
Noncommercial Educational Webcaster, upon reasonable notice and during reasonable
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,;

;

business hours, during any given calendar year, for any or all of the prior 3 calendar
years, but no calendar year shall be

su~ject to

audit more than once.

(c) Notice ofintent to audit. The Collective must file with the Copyright Royalty
Board a notice of intent to audit a particular Noncommercial Educational Webcaster,
which shall, within 30 days of the fHing of the notice, publish in the Federal Register a
notice announcing such filing. The notificacioll of intent to audit shall be served at the
Jame time on the Noncommercial Educational Webcaster to be audited. Any such audit
shall be conducted by an independent Qualified Auditor identified in the notice and shall
"be binding on all parties.
(d) Acquisition and retention a/report. The Noncornrnercial Educational
·\~hQ"'.;jstershall use

Gormnercially.reasonable ctIOltS.tO obtain Of. to provide access to ally ;,-. ' .

:.etevarn:oooks and Itcords maintained by third parties for the purpose of the audit. :The ;:,-,~,: ,\ .
. ;- (::oi'lel:tl've$,hallretaiu the report ofthe veriJicati61f for ·aperiod of not less than') yJiirs'.-'
"; .. ,:ejAci:,,'.nfflhle l'erifi.cariiJn?jrocedurq.,An anctit, itid';.lding underlying papt'.:twork,::~··
which was perfc)lmed in the ordinary course of business according to generally accepted _' .
auditing standards hy an independent Qualified Auditor, shall serve as an acceptable.
verification.procedure for all parties with respect to the information that is within the-.
scop{: of the audit.
(f) Consultation. Before rendering a written report to the Collective, except
where the auditor has a reasonable basis to suspect fraud and disclosure would, in the
reasonable opinion of the auditor, prejudice the investigation of such suspected fraud, the
audltor shall review the tentative written findings of the audit with the appropriate agent
or employee of the Noncommercial Educational Webcaster being audited in order to
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remedy any factual errors and clarify any issues relating to the audit; Provided that an
appropriate agent or employee-of the Noncommercial Educational Webcaster reasonably
cooperaiei:> with the auditor to remedy promptly any factual errors or clarify any issues
taisedby the audit.
.~.

(g) Costs ofthe verification procedure. The Coflective shall pay the cost of the

, .'

rerifit;ation procedure, unless it is finally detemlined that there was an underpayment of ,
:0% tH'mure, in 'Nhich case the Noncommercial EducationaLWehcastershall, in addition'
~,(:

payirrg the amount of anynnderpayment, bear the reasonable. costs of the verificatio,n

I

I:

procedure.
:: .

§J8ft26 VerUication of YoyaHy distl'ibutioJlls.

~.

t\a) General. This section pre;:,cribes proceduxi.:s hywbich any Cupyright Owner

i~;

,jf Perf(ir:"n~rf;, i!iyveri

,".1...

.':.":.::?

r·.:'tp\."i~·l,'in'
rr".1. PC:"'J:n~"'nc'"
'~nd~ th"Col-(p,{'th·c~
\l<n'lt'·;:>gre.od
fj~~atl·J;·!"
..J"""'I.& t····"'.),"',;.'>,... 't ..
.-.-._.1.J•
.
J,_ .__ ~~~.l<_,.(,.4
_,,~
.. w.· ::i~
.........t;....·)l'()!·~e
·\,·9.- ._.: . l· U21'1' J.•
\.
b\,;J':':J.. . .
.L_. . •

'-

fy, the royalty distribution.s' made by the. ColIective; Provided,:':

,:"·";;t,·i"E;l',·;.natnothing contained in this section shall:.applyto situations where a
'~~'

.'..•

!-{[.

••

. . . . . . "\"of

.:J_

methods.'

.1.

(b )Frequency ofverification. A Copyright Owner or Performer may conduct a
. single audit ofthe Collective upon reasonable notice and during reasonable business ,

honrs" during my given calendar year, for any or all of the prior .3 calendar years, but no
<:aiepdar year shall be Gubject to audit more than once.
(c) Notice a/intent to audit. A Copyright Owner or Performer must file with the
Copyright Royalty Board a notice of intent to audit the Collective, which shall, within 30
days of the filing of the notice, publish in the Federal Register a notice announcing such
filing, The notification of intent to audit shall be served at the same time on the
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Collective. Any audit shall be conducted by an independent Qualified Auditor identified
in the notice, and shall be binding on all Copyright Owners and Performers.

(el) Acquisition and retention ofreport. The Collective shall use commercially
reasonable efforts to obtain or to provide access to any relevant books and records
maintained by third parties for the purpose of the audit. The Copyright Owner or
Performer requesting the verification procedure shall retain the report of the verification

lor a' period of not less than 3 years.
"(e) Acceptable verification procedure. An audit,.including underlying paperwork,

I

which was performed in the ordinary course of business according to generally accepted
auditing standards by an independentQualitled Auditor, shall serve as an acceptable, '.
'lc;ification proccdurt": tor ~Jlparties'withrespecLto th~.infm.mation that is w~thin thee"
"

.'

".

'."

' •.~ d

: I ,"

~:-.;.

:i,;\

'.'

.. U,

t.'

:c~.

.......;.... r:.\ '.' \

-,"f

"n"

',~.

•••.• ~

"(1 :'C'on.:mliution. BeiiJre rendering. a .writienrepOlt 'to 'aiCopyright Owner or

,l:'etJi)fmefj,::::..c~ptwheretheauditor

hasareasonable.basis'1o suspect fraud and

disclosure would, in the reasonable opinion of the auditor, prejudice the investigation 'of
,. such suspected fraud, the auditor shall review the tentative written findings of the audit
with the appropriate agent or employee of the Collective in order to i:"emedy any factual
errors and clarify any issues relating to the audit; Provided that the appropriate agent or
employee of the Collective reasonably cooperates with the auditor to remedy promptly
any factual errors or clarify any issuesraised by the audit.
(g) Costs ofthe verification procedure. The Copyright Owner or Performer
requesting the verification proeedure shall pay the cost of the procedure, unless it is
finally determined that there wac;; an underpayment of 10% or more, in which case the
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Collective shall, in addition to paying the amount of any underpayment, bear the
reasonable costs ofthe verification procedure.

§ 380.27 Unclaimed funds.
If the Collective is unable to identify or locate a Copyright Owner or Performer
who-is entitled to receive a royalty distribution under this subpart, the Collective shall ..

reHin the required payment in a segregated trust account for a period of 3 years from the .
date of distribution. No claim to such distribution shall be valid after the expiration of
the 3-year period. After expiration of this period, the Collective may apply the unclaimed
funds to offset any costs deductible under 17 U.S.C. 114(g)(3). The foregoing shall appfy
notwithstanding the common law or statutes of any State.
.t.··
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