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NOMINATION OF JUSTICE WILLIAM HUBBS
REHNQUIST

TUESDAY, JULY 29, 1986

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 4:30 p.m., in room SD-
106, Dirksen Senate Office Building, Hon. Strom Thurmond (chair-
man of the committee) presiding.

Also present: Senators Biden, Hatch, Heflin, McConnell, Specter,
Grassley, Leahy, Metzenbaum, Laxalt, Kennedy, Simpson, Broyhill,
Mathias, DeConcini, Simon, and Denton.

Staff present: Dennis Shedd, chief counsel and staff director;
Duke Short, chief investigator; Frank Klonoski, investigator; Regi-
nald Govan, minority investigator; Mark Gitenstein, minority chief
counsel; Cindy Lebow, minority staff director; Melinda Koutsoum-
pas, chief clerk; and Jack Mitchell, investigator.

OPENING STATEMENT OF CHAIRMAN STROM THURMOND

The CHAIRMAN. The committee will come to order.

The Honorable Warren E. Burger has announced his resignation
as Chief Justice of the United States. Chief Justice Burger has run
a long and distinguished service to this country. Qur Nation has
greatly benefited from his dedicated and capable leadership of the
Court.

The President has nominated Justice William Hubbs Rehnquist
to replace Chief Justice Burger. This afternoon we begin our con-
gideration of the nomination of Justice Rehnquist to be the 16th
Chief Justice of the United States.

Several years ago during the nomination hearings on Justice
Sandra Day O’Connor I outlined the qualities I believe a Supreme
Court Justice should possess:

Unquestioned integrity—honesty, incorruptibility, fairness;

Courage—the strength to render decisions in accordance with the
Constitution and the will of the people as expressed in the laws of
Congress;

A keen knowledge and understanding;

Compassion—which recognizes both the rights of the individual
and the rights of society in the quest for equal justice under law;

Proper judicial temperament—the ability to prevent the pres-
sures of the moment from overcoming the composure and self-disci-
pline of a well ordered mind; and

0))
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An understanding of, and appreciation for, the majesty of our
system of %overnment——in its separation of powers between the
branches of our Federal Government, its division of powers be-
tween the Federal and State governments, and the reservation to
the States and to the people all powers not delegated to the Feder-
al Government.

In his almost 15 years on the Supreme Court, Justice Rehnquist
has displayed these qualities. He is widely acknowledged as a for-
midable scholar and articulate judge. His ability and intellect, his
understanding of the role of the judiciary, and his performance as
a member of the Supreme Court are exemplary.

Today, we begin the historic task of reviewing the nomination of
Justice Rehnquist to undertake the duties and responsibilities of
Chief Justice of the United States, a position many have called
first among equals.

When one thinks of the duties of the Chief Justice, his more visi-
ble responsibilities with the Supreme Court immediately come to
mind. He is the symbol of the Court. He administers the oath of
office to the President. He presides over public sessions and Court
conferences, and he assigns the writing of Court opinions when he
is in the majority. However, the Chief Justice has many other re-
sponsibilities.

One of his greatest is to head the Federal court system. This
alone has become a massive task. Overseeing 692 active judges, 267
senior judges, and almost 3,000 support staff, the Chief Justice also
makes hundreds of judicial assignments and generally appoints
members of special or temporary courts. Additionally, the Chief
Justice handles persennel and securities matters for the Court. In
fact, Chief Justice Burger has stated that administrative responsi-
bilities consume one-third of his time.

While the responsibilities of the office of Chief Justice are enor-
mous, it has been said that the real eminence of this position
comes not from the office itself but from the qualities a person
brings to it. Of all the attributes one could bring to this job, per-
haps the most critical is that mysterious quality called leadership.
In this regard, Justice Rehnquist’s record is outstanding. His lead-
ership ability comes not only from a keen intellect and knowledge
of the law but is also based on an understanding of the Court and
the entire judicial system learned through active participation.

Justice Rehnquist has experience with almost every aspect of the
American judicial system. He has appeared before the State courts
of Arizona, and he has practiced before the Federal courts at the
district, circuit, and Supreme Court levels. He has also served as
an Assistant Attorney General in the Department of Justice, which
is the executive department most closely involved with judicial
issues.

His keen understanding of the Supreme Court has been nurtured
and refined as a law clerk, as an author-commentator of the Court,
and as a Justice for 14% years. It is difficult to imagine a back-
ground which would result in a more complete understanding and
thorough knowledge of the court.

Justice Rehnquist, we welcome you, again, to the committee
along with your wife Nan and your family, and congratulate you
on the honor President Reagan has bestowed upon you.
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Before calling upon the panel of distinguished Senators and
before the introductory remarks of Justice Rehnquist, each
member of the committee will be recognized for brief opening re-
marks.

The Chair now recognizes the distinguished ranking minority
member, Senator Joseph Biden of Delaware.

Senator Biden.

STATEMENT OF HON. JOSEFPH R. BIDEN, JR., A U.S. SENATOR
FROM THE STATE OF DELAWARE

Senator BiDEN. Thank you, Mr. Chairman.

Welcome, Justice Rehnquist and your family.

To state the obvious, this is truly a historic occasion not only for
the nominee but for the committee and the Senate as a whole, for
we must decide on behalf of the American people who will lead the
third and I am emphasize coequal branch of our National Govern-
ment, not simply for some legislative period or a presidential term
but as an appointee for life, almost certainly and hopefully well
into the next century. Our decision on this great question may be
as important or more important than the selection of the President
of the United States of America.

The Chief Justice not only serves longer than any President but
also with his colleagues on the Court exercises the power limited
only by conscience and principle.

And that power goes to the very heart and character of our
Nation as a republic, and in the end, it's that power that deter-
mines whether or not we are a government of laws or a govern-
ment of men.

This is, therefore, perhaps the most awesome responsibility we
will face on this committee, and I suspect as Members of the U.S.
Senate.

It requires all of us to have the most searching inquiry and the
utmost candor, not only because it is a responsibility that the Con-
stitution imposes upon us but also because of the consequences our
decision will have inevitably, if not altogether predictably, upon
our future as a Nation.

In our two centuries as a republic, 40 men have served as Presi-
dent of the United States of America, and scores as leaders of the
legislative branches, but only 15 have donned the robes of Chief
Justice of the U.S. Supreme Court. Only 15 people.

The men who have been entrusted with this highest office are
among the greatest in our history—John Jay, John Marshall,
Roger Taney, William Howard Taft, Charles Evans Hughes, Harlan
Fiske Stone, Earl Warren are among those who preceded Warren
Burger to the chair of Chief Justice.

And we've long been in the habit of recognizing the impact of
Chief Justices not only upon our law but upon our whole society.
This is evident by the way in which we refer to eras in the Court’s
history by the names of the Chief Justice. For example, the Mar-
shall Court is often referred to or the Warren Court.

An effective Chief Justice is the fulcrum upon which the deci-
sions of the Court largely turn, and there is no doubt that the Su-
preme Court has been at the crux of the major changes that have
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swept our society over the past 200 years precisely because we have
attempted to conduct a government of laws.

And that reflects not only on the nature of our Government but
also the nature of the American people.

As Alexis De Tocqueville, the keenest of observers of American
politics and the American character pointed out 150 years ago, and
I quote: “‘scarcely any political question arises in the United States
that is not resolved sooner or later into a judicial question.”

Qur history both before and after De Tocqueville’s time has
amply confirmed his judgment just as it emphasizes the central
role of the Chief Justice of the Supreme Court, the third coequal
branch of the Government.

The greatest among these Chief Justices, in my opinion, John
Marshall, crafted the most powerful defense of a constitutional
system of government ever written and firmly establish the key
role of the Supreme Court in defending the Constitution in his
famous Marbury v. Madison opinion,

Marshall’s successor, Roger Taney, led a divided Court to the
Dred Scott decision, the first link in a chain of events which even-
tually led to the Civil War.

Lineoln’s choice for Chief Justice, Salmon Chase, struck down as
unconstitutional the very legal tender acts he himself had written
as the Secre of the ;{'reasury, acts that were to have been the
centerpiece of the Republican Party’s post-Civil War economic pro-
gram.

In our century, Charles Evans Hughes led the Court through a
constitutional crisis over Franklin Roosevelt’'s New Deal culminat-
ing in Congress’ rejection of the Court-packing plan Roosevelt con-
ceived to save his economic program.

Earl Warren's leadership in composing a unanimous Court
behind the Brown decision was undoubtedly crucial in winning
ll)fl)lg(l)}c acceptance for the desegregation of the public schools in the

8.

And most recently, Chief Justice Warren Burger wrote the opin-
ion telling the President of the United States who had appointed
him that no American, not even the President of the United States,
could stand above the law that governs us all.

These decisions were not only landmarks in our law; they
marked off major watersheds in American history, and it is impos-
sible to deny the lasting impact these men have had and will con-
tinue to have upon our society.

And just as surely, no one can deny that the standards appropri-
ate to the exercise of the Senate’s constitutional responsibility in
advising and consenting to the nomination of a Chief Justice not
only differ from those we would apply to the nomination of judges
of the lower Federal courts but differ significantly even from the
standards that would be adequate for the nomination of an Associ-
ate Justice of the Court itself.

That duty is imposed upon us by article II, section 2, and it was
not without constitutional afterthought.

Until the last days of the 1787 Constitutional Convention, the

wer of appointing Federal judges was to be lodged with the U.S.
gnate alone. The President was to play no part in the process, and
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it was finally shared by the President only as part of a complex
political compromise in the last 2 days of that convention.

Speeches at the convention and commentaries written shortly
after the convention make it clear that the Senate’s role was
always intended to be an active and highly visible one.

In fact, just 6 years after the Constitution was ratified, the U.S.
Senate rejected George Washington’s nomination of John Rutledge,
a former Associate Justice to be Chief Justice.

Since then, the Senate has rejected more nominees to the Su-
pfl:fgme Court than Presidential nominees to any other Federal
office.

And out of the 18 nominations for Chief Justice considered by
the Senate, 4 nominees—Rutledge, George Williams, Caleb Cush-
ing, and Abe Fortas—have failed to win confirmation.

Historically, the Senate’s inquiry into each of these nominations
has ]:)een factually rigorous examination of the nominee’s life and
work.

One such investigation linked Ulysses S. Grant’s nominee for
Chief Justice, Cabel Cushing, to Confederate President Jefferson
Davis, and the Senate, therefore, refused to confirm Cushing.

Doubts about capability or character have, in the past, resulted
in Senate rejection of Supreme Court nominees.

Although it is probably somewhat painful and a painful episode
in the memory of some sitting members of this committee, Clement
Haynsworth and Harcld Carswell were rejected just for those rea-
sons.

But historically, from the fight over the Rutledge nomination in
1795 which centered on his speeches against the Jay Treaty,
through more contemporary struggles over the nominations of
Louis Brandeis, John Parker, and Abe Fortas, the Senate has often
considered a nominees judicial philosophy and vision of the Consti-
tution.

And so we must because unlike other lower court judges, Su-
preme Court Justices have a significant hand in fashioning the ul-
timate shape of the law, and they just exercise greater flexibility of
judgment in reaching the broader decisions demanded of the Na-
tion’s highest court.

The Senate's constitutional responsibility in advising and con-
senting to the nomination of a Chief Justice must be taken as an
exercise of a rare and special duty.

The leading opponent of the 1930 nomination of Judge John
Parker to be Associate Justice, Senator William Borah of Idaho,
said of the Senate’s role in the confirmation process, and 1 quote:

(The Supreme Court passes) upon what we do. Therefore, it is exceedingly impor-
tant that we pass upon them before they decide”upon these matters. We declare na-
tional policy. They reject it. I feel I am well justified in inquiring of men on their
way to the Supreme Court bench something of their views on these questions.

Senator Borah, a progressive who loathed the Court’s conserva-
tive opinions, nevertheless, understood the importance of the
Court’s independence and integrity. Seven years later it was he
who rallied the Senate in opposing Roocsevelt’s court-packing plan.

And his views also deserve our consideration here because they
were quoted favorably by Justice Rehnquist in a speech that he
made 11 years ago.
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But we need not go back to the 1930’s to see a Senate leader
closely scrutinizing the views of a Supreme Court nominee. During
the hearings on the last nominee for the Chief Judgeship who was
not confirmed, Abe Fortas, cur distinguished Judiciary Chairman,
Mr. Thurmond said, and I quote:

It is my contention that the Supreme Court has assumed such a powerful role as
a policymaker that the S8enate must necessarily be concerned with the views of per-
spective Justices or Chief Justices as it relates to broad issues confronting the Amer-
ican people and the role of the Court in dealing with these issues.

I believe we owe the country nothing less than we did at that
time. These hearings should meet at least the same standard of
thoroughness and hard scrutiny that Senator Thurmond expressed
in those words 18 years ago.

QOutside the marble halls of the Supreme Court, the Chief Justice
plays an important symbolic role of leadership in this Nation. We
must never forget that the Court’s place in our system of constitu-
tional government, resting neither on the purse nor the sword, de-
pends solely upon public confidence in its dedication to the faithful
application of the rule of law.

The Chief Justice must be an effective leader who can, at critical
moments in our history, build a consensus among nine independent
strong-willed men and women for at such moments in our Nation’s
history, the American people have needed to hear a clear, common
voice emerging from the Court.

When the Court has succeeded in meeting that need, it has been
the intellect and persuasive power of the Chief Justice that has
fashioned these powerful messages from the Court to the country.

Furthermore, the Chief must be the one person more than any
other who symbolizes the Supreme Court’s duty under our Consti-
tution to guarantee “equal justice under the law” for all Ameri-
cans.,

Under what circumstances, if any, the next Chief Justice will ex-
ercise this implicit and important power, is a question we must ask
in these hearings, in my opinion. In approaching this awesome re-
sponsibility of advise and consent on the nomination of the head of
the third branch of Government, the Chief Justice of the Supreme
Court, we should have no preconditions about how the nominee
meets these criteria.

We should listen with open minds to all of the witnesses we will
hear in the days ahead, foremost among them, Chief Justice Rehn-
quist. And we should understand that we will conduct these hear-
ings in a manner not only out of consideration for Justice Rehn-
quist; not only out of consideration to the President who nominated
him; but even more, much more, out of consideration of the people
of the United States and the future of this great Nation.

For, as the Framers of the Constitution intended, the burden is
upon the nominee and his proponents to make the case for confir-
mation of Chief Justice. We will be obliged to take into account,
and members of this committee will want to satisfy themselves
about such issues as: the nominee’s role as a Supreme Court clerk,
in advising his Justice on equal education; his role in challenging
l:niﬂorilt¥1 voters at the polls in Arizona; and the state of his person-
al health.
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Of even greater concern will be the nominee’s views of the role
of the Chief Justice; his explanation of how the Constitution is in-
tended to end discrimination in our society, and if it is intended to
do that; and his vision, generally, of the Constitution, and how it is
to be applied to the issues that come before the Court.

But most of all, Mr. Chairman, I believe we will need to ask the
nominee, and finally ask ourselves, how his views, in Senator Thur-
mond’s words, quote: “Relate to the broad issues confronting the
American people,” end of quote. And what he believes to be, quote:
“The role of the Court in dealing with these issues.”

Mr. Justice Rehnquist, if you are confirmed as Chief Justice of
the United States, of the Supreme Court, the significant impact
you will have upon the lives of Americans is likely to last long
after everyone on this panel is gone from public life.

This is a fact that we simply cannot step aside and pretend does
not exist. In undertaking this solemn responsibility, we will look to
the past for guidance, but in reaching our decision, I believe we
must keep our eyes fixed firmly upon the future, which will lie so
much in the hands of the person, such as you, if you are confirmed
as Chief Justice; a person who will, in fact, be able to act upon and
be required to act upon the major social and political issues that
we cannot even envision at this moment.

It is to that future, and to the coming generations of Americans,
that I am convinced, we owe our first and final allegiance. Thank
you, Mr. Chairman,

The CHAIRMAN. Thank you.

We are not going to limit, or attempt to limit any member of this
committee on what he has to say. I would say, though, that you do
not have to deliver long, scholarly lectures until you feel that you
are called on to do it.

Now, I observed that the able and distinguished majority leader,
Senator Robert Dole of Kansas is here, and our two Senators from
Virginia, Senator Warner and Senator Trible, the State in which
Chief Justice Rehnquist now resides, And if there is no objection on
the part of the committee—I know they want to get back to their
duties—I would like to call on Senator Dole, if he cares to make a
few remarks at this time. Senator DeConcini, I imagine that since
you are from his State, that you will want to make some remarks,
too. If you will join them down there.

We will now hear from Senator Dole, and then we will call on
the other gentlemen. Senator Dole, we would be glad to hear from
you.

STATEMENT OF HON. ROBERT DOLE, A U.S. SENATOR FROM THE
STATE OF KANSAS

Senator DoLE. Mr. Chairman, let me just say, very briefly, that I
am here really for two purposes: one, to express my own apprecia-
tion for these hearings and for the cooperation we have had from
Members on each side in setting a date for the hearing. I think it
has worked out very well.

Second, I want to add my endorsement to those many other en-
dorsements recommending Justice Rehnquist be our Chief Justice.
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Because of his illness, I wish to place in the record the statement
on behalf of the nominee by our distinguished colleague, the senior
Senator from Arizona, Senator Goldwater.

I would like for the statement of Senator Goldwater, who is a
long-time personal friend of Justice Rehnquist to be included in the
record at this point.

[Senator Goldwater’s prepared statement follows:]

PREPARED STATEMENT OF SENATOR BARRY GOLDWATER

Mr. Chairman, 15 years ago I had the pleasure of introducing then Assistant At-
torney General William Rehnquist as a nominee to succeed Associate Justice
Harlan. Today [ have the great privilege of endorsing unequivocally the nomination
of Associate Justice Rehnquist to serve as Chief Justice of the Supreme Court.

Mr. Chairman, the original Magna Carta of 1215 declared the qualifications of a
Judge as follows: “We will not make justices . . . except from those who know the
law of the land and are willing to keep it.” (Chapter 45.) Half a millennium later,
James Wilson, one of the original Associate Justices of the Supreme Court and a
signer of both the Declaration of Independence and the Constitution, added to this
concise standard his instruction that “every prudent and cautious judge will . . .
remember, that his duty and his business is, not to make the law, but to interpret
and apply it.” (Lectures on Law, Part 2.)

To these criteria, might add the expectation that a nominee be a person of high
integrity and be free of any serious conflict of interest.

Mr. Chairman, Justice Rehnquist meets these tests perfectly. He is a man of evi-
dent excellence and his outstanding qualities have always been recognized by his
colleagues of the bar.

As a student, he graduated from Stanford University “with great distinction” and
as a member of Phi Beta Kappa. After acquiring a masters in history from Harvard,
he graduated first in his class at Stanford Law School, where he served as editor of
the Law Review.

As a private practitioner in Arizona for 16 years, where 1 knew the nominee per-
sonally, he achieved the highest rating Martindale’s Legal Directory can give an at-
torney. In 1971, he also received the American Bar Association’s highest rating of
professional competence, judicial temperament and integrity.

While serving on the Nation’s Highest Court, Justice Rehnquist has written 235
opinions for the court and participated in more than 60,000 cases, including peti-
tions for certiorari.

His outstanding record of service on the Bench, and his well reasoned analyses of
the law, prove beyond any doubt his fitness for the Office of Chief Justice. To use
Alexander Hamilton’s words in the Federalist Number 78, the nominee unites in
i:he character of a judge “the requisite integrity with the requisite knowledge of the
aw.

If it is true, as some commentators heve written, that Justice Rehnquist's Judicial
opinions display a concern for principles of federalism and for the intention of those
who drafted and ratified the Constitution, I believe this fact further commends the
nominee for service as Chief Justice.

Let us remember that the tradition of federalism was born in efforts to limit the
overbearing authority of parliament over representative assemblies in Colonial
America; and it has survived and remains today as a fundamental check on the con-
centliation in the central government of power dangerous to the liberties of the

ople.
peAl:Id, as to the second characteristic, I do not believe that any of us could fault a
member of the Court for possessing an abiding fidelity to the Constitution.

Mr. Chairman, I urge that you and the committee report faverably the nomina-
tion of William Rehnquist.

Senator DoLE. Also, Mr. Chairman, if I could include my state-
ment in the record. [t simply indicates that for those of us who
have personally known Justice Rehnquist over the years, we are
impressed by his judicial experience, and know of the hundreds of
cases he has been involved in and the over 200 majority opinions
that he has written. We are here to suggest that the President has
done well and to support his nomination.
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The CHAIRMAN. Without objection, the prepared statement of the
able majority leader will be placed in the record.
[The prepared statement follows:]

PREPARED STATEMENT OF SENATOR Bo Dove

Mr. Chairman and members of the committee: It is with the greatest of pleasure
that I am here to endorse and support the nomination of William H. Rehnquist to
be Chief Justice of the United States.

As a former member of this committee I have more than a little appreciation for
the staggering responsibility you have in receiving nominations for judicial appoint-
ments from the President and processing them expeditiously yet carefully. When [
first became a member of the committee in 1979, it became my job, as the newest
member, to participate in numerous confirmation hearings. This, of course, was at
the beginning of the last two years of the Carter administration, in which more
than 150 judges were confirmed.

This activity was the result of an omnibus judgeship bill in 1978 which created
153 new judgeships in addition to the usual 30 to 50 annual vacancies due to retire-
ments, resignations or death. Although I never was involved in a Supreme Court
nomination, there were all manner of other judicial appointments to consider. One
of the nominees that the committee approved at that time, Patricia Wald, just
i)ecagne the new chief judge of the Circuit Court of Appeals for the District of Co-
urmnba.

I mention this past history, because it seems relevant today. It seems to me that
again the committee faces a similar situation. There is a need to act expeditiously
yet carefully. Chief Justice Burger has announced his intention to retire from active
service on the court 8o as to be able to devote his full time and attention to the
Bicentennial Commission. In little more than a month the court will begin its active
preparations for the fall term. Although the court does not formally convene until
the first week of October, much work must be done prior to that date so that the
court can organize itself and prepare for the cases to be presented.

To enter this period without a full court would be to place that institution in
grave danger of falling behind in its vital work. For example, almost a thousand
petitions for certioran have accumulated at the Court over the summer months.
The Justices must vote on these petitions before the first week in October.

_There are 24 cases to be reviewed thoroughly before the October argument ses-
s10N.

As a former chairman of the Courts subcommittee, 1 have some appreciation of
the leadership role of the Chief Justice as the presiding officer of the Judicial Con-
ference of the United States. This group, which consists of the chief judges of the
several circuit courts of appeal and other judicial leaders, is the policy making body
for the Federal court system. Its fall meeting is scheduled for late September. A
lame duck Chief Justice would understandably be hesitant to exercise his or her au-
thority to do anything with a lasting effect, yet decisions have to be made.

Mr. Chairman, I recall Justice O’Connor’s initiation to the Court. It was made im-
mensely more difficuli by the fact that she was not confirmed until a few days
before the Court’s first conference. The members of the Court did not want to vote
on petitions without her participation. She was then faced with hundreds of peti-
tions aided only by memoranda prepared by other Justices’ law clerks. It is simply
not possible to be a fully participating member of the court under those circum-
stances. Judge Scalia, if confirmed substantially after the August recess, would be at
]a: major disadvantage, as would the rest of the Court waiting to see what would

appen,
is i6 not to suggest that the commiitee should short-circuit its deliberate proc-
ess. However, I suggest that the committee should make haste—carefully.

Since the President announced his intention to nominate Justice Rehnquist to
become Chief Justice and Antonin Scalia to be Associate Justice, millions of words
have been written tracing in great detail the public and private lives of these two
men. Of course, the committee itself has full hearing records since both have previ-
ously been subject to the confirmation process. In addition, both have produced vol-
umes of writtern opinions. Justice Rehnquist has authorized more than 200 opinions
in his decade and a half of the High Court.

Then, too, the committee has been made aware of the FBI background reports and
the various financial and ethics in government disclosures that have been made.

As 1 read the record and as I review the public life of William Rehnquist, I am
persuaded the President has made an excellent choice to succeed Warren Burger as
Chief Justice. He has the experience, temperament, wisdom and ability to be one of
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the great jurists of this Nation. It is not my place to restate or add te that which is
already before the committee. I simply want to endorse this nominee in the strong-
est possible terms.

Mr. Chairman, I also ask unanimous consent that the statement of the distin-
guished senior Senator from Arizona, Mr. Goldwater, be placed in the record at this
point. Senator Goldwater is unable to be here today. I know that Barry has always
felt very proud of Mr. Justice Rehnquist and helped him get his start in Arizona

litics many years ago. If he could have possibly been here today, he would have

T).

The CHAIRMAN. [ now call on the other Senator from Arizona,
Senator DeConcini.

STATEMENT OF HON. DENNIS DeCONCINI, A U.S. SENATOR FROM
THE STATE OF ARIZONA

Senator DeConcini. Mr. Chairman, and my distinguished col-
leages on the Judiciary Committee, let me assure you that this will
suffice for my opening statement and it is not a long one, so you
i:):;n applaud if you want to, or you can go to sleep, as the case may

I am honored to be here, to introduce to this committee, for those
of you who may not know, the Honorable William Rehnquist. He is
the President’s nomination, as you know, to be Chief Justice, as a
matter of fact, the 16th. Justice Rehnquist appeared before this
committee, as the record shows, some 15 years ago. He was con-
firmed by the U.S. Senate as an Associate Justice.

For that reason, I would like only to briefly outline Justice Rehn-
quist’s career as his credentials and achievements are already quite
well known to anyone on this committee, but I feel it important, at
this beginning point, that they be reiterated.

After growing up and attending high school in Milwaukee, WI,
William Rehnqguist enlisted in the U.S. Army and served in the Air
Corps as a weather observer from 1943 to 1946. After an honorable
discharge, he attended and graduated with distinction from Stan-
ford University.

During college he was elected to membership in Phi Beta Kappa.
He received a master’s of arts degree in Political Science from Har-
vard University in 1950. Justice Rehnguist finished first in his
class at Stanford Law School in 1952. After graduating from law
school he served as a law clerk for Justice Robert H. Jackson on
the Supreme Court of the United States until June 1953.

From 1953 until 1969, Justice Rehnquist worked at a variety of
firms in Phoenix, AZ, in private practice. In 1969 he was confirmed
by the Senate as Assistant Attorney General in charge of the
Office of Legal Counsel at the Department of Justice.

In 1971, at the age of 47, Justice Rehnquist’'s appointment to the
g:preme Court of the United States was confirmed by the U.S.

nate.

Justice Rehnquist has established a reputation in the last 15
years as an energetic, efficient, hard-working member of the Court.

He is widely acknowledged as a writer of exceptional ability. He
is well organized, and with polished opinions, with forcefulness of
logic and expression, long on collegiality, and organization, are a
requirement, Justice Rehnquist has it. I believe an immense talent
that he will bring to the Court will serve him well in the adminis-
tration of the Federal court system.
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I know he welcomes the opportunity to direct his talents and
energy to the duties of the Chief Justice. Mr. Chairman, I am very
pleased with the statement issued by the ranking member, our
friend and colleague, Joe Biden, to address this hearing with an
open mind, with a feeling that, certainly, there is a burden to
prove qualifications, but, to look at it without a predisposed judg-
ment as to this nominee.

Indeed, these are prerogatives that we all face, and a great re-
sponsibility, but I firmly believe that this man has proven, by his
expert conduct on the Court as an Associate Justice, that he can
fill the position that he has been nominated to. Thank you, Mr.
Chairman.

Also, I wish to place a letter in the record.

[Letter follows:]

PHOENIX, AZ,
July 29, 1986.

Dear DENNis: Thank you for your nice letter.

I notice in this morning’s paper they have the FBI investigating Bill Rehnquist’s
poll watching activities in the early 1960’s, and several very unfair statements have
been made by various individuals.

Could I ask you to read my letter to the Judiciary Committee.

As you know I am a Democrat but my politics has never influenced me as a news-
paperman and for man y years I covered politics for The Arizona Repubhc Histori-
cally—from the late 30’s when I started covering politics, until the 60°s when party
strength in Arizona became equalized—there were many rumors_ and accusations of
improper voting in South Phoenix, These rumors included such things as voting
dead people, voting people who had moved, wholesale registering and voting of illi-
terates, etc,

Starting in the 1950's, the Republicans started poll-watching and challenging in
that area. It was garticularly active when Dick Kleindienst was state chairman and
I think that is when Bill was active in the pazt.{ I remember the GOP was very
active with teams of poll watchers and as a result a good many irregularities were
uncovered and corre

I do not agree with Bill on some things but I must say this, and add that he
always was a fine gentleman and I don’t think he would unnecessarily harrass any
individual. At that time you had to be able to read the Constitution to qualify to
vote and I am sure some who could not read probably felt intimidated if they had
been registered.

Sincerely,
BEN AVERY.

The CHAIRMAN. Thank you very much, Senator DeConcini. The
distinguished and able Senator from V1rg1n1a Senator Warner.

STATEMENT OF HON. JOHN WARNER, A U.S. SENATOR FROM THE
STATE OF VIRGINIA

Senator WARNER. Thank you, Mr. Chairman, and members of the
committee. I shall follow the lead of the majority leader and
submit my statement for the record, but I would like to add that
we, in Virginia, are privileged to have him as a resident. I was hon-
ored to have my friend, of many years, ask that I appear on his
behalf today, and I think I can best summarize my view, and that I
think of the majority of Virginians, by saying that his judicial phi-
losophy is predicated on courage, and it ﬁas as its foundation the
Constitution of the United States.

Thank you, Mr. Chairman.

The CHairman. Without objection, the statement by the distin-
guished Senator from Virginia will be placed in the record.

[The prepared statement follows:]
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PREPARED STATEMENT OF SENATOR JOHN WARNER

Mr. Chairman, I am both pleased and honored to introduce Associate Justice Wil-
liam Hubbs Rehnquist to the Judiciary Committee for the position of Chief Justice
of the United States.

William H. Rehnquist was originally confirmed as an Associate Justice in 1971.
During his tenure as an Associate Justice, he has displayed a brilliant intellect and
is respected by his colleagues as one of the brightest judicial minds on the Court,

Since graduating first in his class from Stanford University Law School, he has
consistently maintained the highest standards of professionalism, and since 1971,
has proved to be a jurist eminently qualified for our highest court.

Justice Rehnquist’s unique combination of qualifications does not stop with his
legal acumen or his dedication to the Constitution. He is also known for his energet-
ic approach to his duties, and his congenial spirit. A Chief Justice possessing such
well balanced and admirable qualities will certainly make a strong, effective and
respected leader.

President Reagan described Justice Rehnquist as “sensitive to the role of courts,
attentive to rights specifically guaranteed in the Constitution, and a jurist of high-
est competence.”

Justice Rehnquist’s judicial philosophy beging with courage. He has faced the
most difficult issues before the Court with determination, placing his ¢onfidence and
trust in the Constitution, and never being afraid to defend even the most unpopular
position.

It is my hope that the Senate will strongly endorse President Reagan’s nominee
for Chief Justice of the United States.

The CHAIRMAN. We will now hear from the able and distin-
guished junior Senator from Virginia. Senator Trible.

STATEMENT OF HON. PAUL TRIBLE, A U.S. SENATOR FROM THE
STATE OF VIRGINIA

Senator TriBLE. Mr. Chairman, I thank you for this opportunity
to join my distinguished colleagues on this historic occasion, and I
am honored to be asked to join him in presenting to this commit-
tee, Justice Rehnquist.

Let me add very briefly to what has been said. Justice Rehnquist,
in my judgment, is an extraordinarily qualified choice for Chief
Justice. He is a man of formidable intellect who has consistently
demonstrated analytical rigor and wide-ranging scholarship.

During his tenure on the Court, Justice Rehnquist has been an
articulate and persuasive advocate of traditional constitutional in-
i;erpretation of federalism, individual liberty, and respect for the
aw.

1 enthusiastically support his confirmation and I urge this com-
mittee to act promptly, and positively, and I thank you.

The CHammMAN. So, I believe the record shows that the Chief Jus-
tice is endorsed by both Senators from Arizona, his original home
State—Senator Goldwater and Senator DeConcini—and by both
Senators from his resident State at present—from Virginia, Sena-
tor Warner and Senator Trible.

You gentlemen are now excused, if you wish to leave. We will
now return to the committee members, and the first, now, will be
Senator Mathias of Maryland.

Senator MaTtHias. Thank you, Mr. Chairman. One of the great
strengths of the Supreme Court is, of course, its stability. History
does not assess the record of the Court in 2-year, or 4-year, or 6-
year terms, but it studies it as a generation, or, even as an era.

Today, for the first time in 17 years, we stand on the threshold of
a new era in the history of the Supreme Court. The Judiciary Com-
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mittee has before it today, the man whom the President has nomi-
nated. It is interesting to reflect: The man whom the President has
nominated as the first Chief Justice for the Nation’s third century.
The man who, in all likelihood, will be the first Chief Justice of the
21st century. And so I want to first congratulate Justice Rehnquist.
The President has nominated him for a post that has been filled by
only 15 other Americans in the whole history of the Republic.

I think in all candor, I should add te my congratulations my
hopes for good luck, because the scrutiny that this nomination re-
ceives will, and certainly should be very thorough, very exacting,
and perhaps, at moments, painful.

Few nominees have come before the committee with views that
are as well known as those of Justice Rehnquist. His philosophy is
generally known because his views are a matter of public record.
They are spread on pages of dozens of volumes of U.S. reports. It is
the committee’s duty to examine that record very carefully. But I
would say, Mr. Chairman, to our colleagues on this committee, I
think we ought to do it with some sensitivity to the principle of ju-
dicial independence.

Qur review of the nominee’s I1udicia1 opinions will be watched
very carefully by other Federal judges. I think these men and
women must remain confident that they will not be called upon to
account, at some future date, to the political branches of govern-
ment for decisions that they have rendered in court, even though
{;hey (1110 hope for greater opportunities for service in the judicial

ranc

Since the nominee already serves as an Associate Justice of the
Supreme Court, I would think that we should focus a part of our
review on the spec1fic responsibilities of a Chief Justice, responsi-
bilities as the head of the judicial branch of government, as well as
léis gtosition as the first among equals on the Bench of the Supreme

ourt.

Now, as to the former, the nominee, of course, has very big shoes
to fill. If confirmed, he will succeed a Chief Justice who has devot-
ed an extraordinary degree of attention to his institutional respon-
stbilities.

Chief Justice Burger has spoken very forcefully for the Federal
Bench, and, to a great degree, for the legal profession as a whole.
He has spoken on a wide range of topics of importance to the ad-
ministration of justice, and I think we will be particularly interest-
ed in Justice Rehnquist’s plans for building on this foundation. The
committee, I believe, should also explore the difficulties that the
nominee may confront as the leader of a court that shows some
signs of being increasingly polarized.

His ability to nurture consensus on the most pressing constitu-
tional issues before the Court may well be his most compelling
task, and his success in this endeavor will determine whether the
Court can effectively serve as the arbiter of constitutional contro-
versies.

The American people have reposed no more significant trust in
the Senate than the duty to pass upon the President’s choices of
the men and women who will serve on the U.S. courts.

In this instance, of course, the duty is even greater. The issue
before us is whether this nominee has the qualities of vision and
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leadership that the Nation expects of its Chief Justice, and that
will be particularly essential in the Chief Justice, whose duty it
will be, to lead the judicial branch of government into the third
century of the Republic. Thank you, Mr. Chairman.

The CrAirmaN. Thank you, Senator. The distinguished Senator
from Massachusetts. Mr. Kennedy.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.8, SENATOR
FROM THE STATE -OF MASSACHUSETTS

Senator KENNEDY. Thank you very much, Mr. Chairman.

The confirmation of a Chief Justice of the United States is a
more important responsibility for the Senate than our action on
any other nomination to any other Federal office. And the vote we
cast on the Rehnquist nomination may be the most significant vote
any of us cast in this Congress. It may also be the most important
civil rights vote that any of us ever cast.

The Framers of the Constitution envisioned a major role for the
Senate in the appointment of judges, it is an historical nonsense to
suggest that all the Senate has to do is check the nominee’s 1Q,
make sure he has a law degree and no arrests and rubber stamp
the President’s choice.

The Virginia plan, the original blueprint for the Constitution
gave the legislature sole authority for the appointments of mem-
bers of the judiciary. James Madison favored the selection of judges
by the Senate. The provision ultimately adopted in the Constitu-
tion was a compromise described by Gouverner Morris as giving
the Senate the power to appoint judges nominated to them by the
President.

The original intent is clear—the Senate has its own responsibil-
ity to scrutinize judicial nominees with special care, and the high-
est scrutiny of all should be given to the person nominated to be
Chief Justice.

It is no accident that the Constitution speaks not of the Chief
Justice of the Supreme Court, but the Chief Justice of the United
States. As the language of the Constitution itself emphasizes, the
Chief Justice is more than just the leader of the Court. He symbol-
izes the rule of law in our society; he speaks for the aspirations and
beliefs of America as a Nation.

In this sense, the Chief Justice is the ultimate trustee of Ameri-
can liberty; when Congresses and Presidents go wrong under the
Constitution, it is the responsibility of the Supreme Court to set
them right. As first among equals among members of the Court,
the Chief Justice is chiefly responsible for ensuring that the Court
faithfully meets this awesome responsibility.

Presidents and Congresses come and go, but Chief Justices are
for life. In the 200 years of our history, there have been only 15
Chief Justices. The best of them, the greatest of them, have been
those who applied the fundamental values of the Constitution
fairly and generously to the changing spirit of their times.

With his famous dictum, “We must never forget that it is a con-
stitution we are expounding,” John Marshall shaped the Court in
the early years, and laid the groundwork for America to become a
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nation. Roger Taney failed the test and helped put the country on
the path to Civil War.

Charles Evans Hughes helped guide the country safely through
its severest domestic test of modern times, the upheaval of the
Great Depression. Earl Warren understood the central role of the
individual and helped guarantee that the civil rights revolution
would pursue a peaceful path.

Two hundred years of history have made the Chief Justice more
than the Chief Enforcer of the law, Chief Defender of the Presi-
dent, Chief Advocate for transient majorities in Congress, State leg-
islatures, and city councils. Equal justice under law also counts for
something, and so does the Bill of Rights.

Measured by these standards, Justice Rehnquist does not meas-
ure up. As a member of the Court, he has a virtually unblemished
record of opposition to individual rights in cases involving minori-
ties, women, children, and the poor. His views are so far outside
the mainstream, even of the Burger Court, that in 54 cases decided
on the merits, Justice Rehnquist could not attract a single other
Justice to his extremist views. Again and again, on vital issues,
such as racial desegregation, equal rights for women, separation of
church and State, he stood alone in 8-to-1 decisions, with all the
other Justices on the other side.

U.S. Law Week’s review of the past five terms of the Supreme
Court indicates that Justice Rehnquist voted against the individual
TT percent of the time in cases involving individual rights.

If unanimous decisions are excluded, where no plausible argu-
ment could be made against the individual, Justice Rehnguest
voted against the individual’s claim 90 percent of the time.

Another revealing statistic involves Justice Rehnquist’s dissents
from action on the Court rejecting review of lower courts’ decisions.
He has written or jointed opinions dissenting from the denial of
certiorari in over 70 cases, most of which involved individual rights
or issues of criminal law. With rare exceptions, the government
had lost below, and Justice Rehnquist argued that the Supreme
Court should hear the case.

Mainstream or too extreme? That is the question. By his own
record of massive isolated dissent, Justice Rehnquist answers that
question. He is too extreme on race, too extreme on women’s
rights, too extreme on freedom of speech, too extreme on separa-
tion of church and state, too extreme to be Chief Justice.

His appalling record on race is sufficient by itself to deny his
confirmation. When he came to the Supreme Court, he had already
offered a controversial memoranda in 1952 supporting school segre-
gation; he had opposed public accommodation legislation in 1964;
he had opposed remedies to end school segregation in 1967; he had
led the so-called ballot security program in the sixties that was a
euphemism for intimidation of black and hispanic voters. On many
of these issues, it now appears that Mr. Rehnquist was less than
candid with the committee at his confirmation hearing in 1971,

As a member of the Supreme Court, Justice Rehnquist has been
quick to seize on the slightest pretext to justify the denial of claims
for racial justice. His dissent in the Bob Jones University case sup-
ported tax credits for segregated schools. In Batson v. Kentucky, his
dissent supported the rights of a prosecutor to prevent blacks and
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minorities from serving on a jury. In the Keyes case, his dissent
supported the view that segregation in one part of a school district
does not justify a presumption of segregation throughout the dis-
trict.

America can be thankful that in the difficult and turbulent years
since World War II, we have had a Supreme Court that has been
right on race, right on equal rights for women, right on apportion-
ment, and the separation of power, right on free speech, and right
on separation of church and state.

Imagine what America would be like if Mr. Rehnquist had been
the Chief Justice and his cramped and narrow view of the Constitu-
tion had prevailed in the critical years since World War 1I. The
schools of America would still be segregated. Millions of citizens
would be denied the right to vote under scandalous malapportion-
ment laws. Women would be condemned to second class status as
second class Americans. Courthouses would be closed to individual
challenges against police brutality and executive abuse—closed
even to the press. Government would embrace religion, and the
walls of separation between church and state would be in ruins.
State and local majorities would tell us what we can read, how to
lead our private lives, whether to bear children, how to bring them
up, what kind of people we may become.

In these ways and in 80 many others, a Court remade in the
image of Justice Rehnquist would make the Constitution, whose bi-
centennial we celebrate next year, a lesser document in a lesser
land.

It would no longer be the bold charter of freedom, equality and
justice that has made America great, but a structure for govern-
ment decree and bureaucratic efficiency, a structure so suffocating
to liberty that the Nation’s founders—the patriots who fought a
revolution to secure their freedom—would not recognize the reac-
tionary revolution we had wrought.

That is not a vision of America I can support, nor is it a vision
that the vast majority of our people would support. Justice Rehn-
quist is outside the mainstream of American constitutional law and
American values, and he does not deserve to be Chief Justice of the
United States. To paraphrase John Marshall, we must never forget
that it is a Chief Justice we are confirming,

The CHairMaN. The able and distinguished Senator from
Nevada.

STATEMENT OF HON. PAUL LAXAL'I", A U.S. SENATOR FROM THE
STATE OF NEVADA

Senator LaxaLr. I thank the Chairman.

I would like to join with the Chairman and the other members of
the committee in welcoming Justice Rehnquist on the occasion of
his confirmation proceeding.

When he joined the Court in 1971, Justice Rehnquist brought to
the bench a brilliance of intellect, an independence of thought, and
a soundness of judgment that superbly qualifies him, in my opin-
ion, to be the next Chief Justice of the United States.
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Any questions regarding his competence, his temperament, and
judicial outlook have certainly been answered in his 15 years on
the Court.

I believe that he is an excellent choice for the highest judicial
position in our Nation.

The occasion of these hearings, as my colleagues have indicated,
is an important one. The constitutional role of the Senate in the
confirmation process is that of an independent assessor of judicial
candidates. This is the time and the place for the important ques-
tions about the nominee to be asked and answered.

The hearings present the Senate and the American people with
the best opportunity to assure ourselves of the fitness of this man
for this appointment. The hearings should be thorough, and the
hearings should be fair. I am personally confident that they will
confirm my belief that the President chose the very best candidate
to be Chief Justice.

Justice Rehnquist, I welcome you to these hearings, and I wish
you well.

I thank the Chairman.

The CHAIRMAN. The able and distinguished Senator from Ohio,
Senator Metzenbaum.

STATEMENT OF HON. HOWARD M. METZENBAUM, A U.S. SENATOR
FROM THE STATE OF OHIO

Senator MerzenpaUM. Thank you, Mr. Chairman.

1 want to join my colleagues in welcoming Justice Rehnquist to
this hearing, and opportunity to discuss some of the issues concern-
ing the confirmation process with the Justice directly. I'm grateful
to him for taking the time to meet with me for that purpose.

In exercigsing our advice and consent role, the Senate has three
distinct obligations. We must evaluate the nominee’s competence;
we must assess his or her integrity; we must determine whether
the nominee will be faithful to the law and the fundamental values
upon which our constitutional system is based.

1 am not concerned about whether Justice Rehnquist is a politi-
cal conservative, Political philosophy should not be a determinant
in our evaluation. My principal concern is whether confirming this
nominee as Chief Justice could affect the basic constitutional pro-
tections that Americans have enjoyed: the right to a fair trial; pro-
tection from discrimination; the right to privacy; the right to prac-
tice religion free of government interference.

That is what this hearing is about—not one man, not a Presi-
dent’s choice, but the day-to-day rights and privileges of every
person in this country.

Frankly, there is cause for concern.

Some of the positions Justice Rehnquist has taken, both before
and after he went on the bench, suggest that he holds views so ex-
treme that they are outside the mainstream of American thought
and jurisprudence. In examining the record, we find that Justice
Rehnquist has been the sole dissenter 54 times, more than any
other sitting Justice, and to the best of my knowledge, more than
any other Justice in history.
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Justice Rehnquist has interpreted the first amendment doctrine
of separation of church and state to mean that a State can become
actively involved promoting religion. He has interpreted the Equal
Protection Clause to give only the most limited protection to
women, aliens who are legal residents, and indigents. He has inter-
preted the 14th amendment ban on discrimination to mean that pros-
ecutors can intentionally keep citizens off juries just because they
are black.

We also find a clear pattern in these decisions. If the issue in-
volves individual civil liberties, the individual is likely to lose. If
the issue involves a criminal defendant’s rights, the defendant’s
claim is likely to be denied. But if the issue is whether big govern-
ment is going to get its way, the result is likely to be that it will.

I find this last point particularly ironic, since conservatives pro-
fess to be in favor of limiting government control over our lives.

Supporters of this nomination will say that we should not consid-
er political philosophy. I agree. But constitutional extremism is dif-
ferent from a conservative or liberal political philosophy. Some
would argue that there is room on the Court for extremists, wheth-
er on the right, or on the left.

But it is not necessary to resolve that dispute here. The question
before us is whether this nominee, if he is an extremist, should be
Chief Justice.

The Chief Justice assigns the writing of opinions to individual
Justices. He presides at the opinion conferences. He is the Chair-
man of the Judicial Conference of the United States, He has over-
all responsibility for the administration of the judicial branch.

We must also consider the role of the Chief Justice in achieving
consensus on the most wrenching and difficult legal issues that
divide our Nation. Could a Chief Justice Rehnquist have brought
about a unanimous court in the Brown v. Board of Educotion case?

Could he have achieved consensus in a case similar to the one
which involved access to President Nixon’s tapes? The Senate must
take these questions into account.

As my colleagues have already pointed out, the record of the
Constitutional Convention shows clearly that the Framers intended
that the Senate play an important role in advising on and consent-
ing to Supreme Court nominations. I cannot accept the view that
the Senate must passively approve a nominee merely because he or
she is honest and legally competent, particularly for the position of
Chief Justice if the effect will be to revise fundamentally our con-
stitutional principles.

There is no doubt that the President should have wide discretion
to pick nominees. He won that right a year ago last November. But
there was no electoral mandate to repeal basic constitutional
values; there was no great cry throughout the land to cut back on
the Bill of Rights.

Mr. Chairman, my concern about this nomination goes beyond
particular legal interpretation. We must also consider the effect of
this nomination on the Court itself. The Supreme Court is perhaps
the most respected institution in our country. It is perceived to be
above the fray, the place where competing legal views are weighed
objectively and thoughtfully.
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That perception may be somewhat idealistic, but the perception
is probably as important as the reality.

We must avoid a Supreme Court which lurches toward the ex-
treme, whether that extreme be on the right or on the left. We
must aveid a Court which is too quick to toss aside long-established
precedent. We must avoid a Court which appears to decide the
most important legal issues of the day on the basis of personal ide-
ology, rather than a fairminded reading of the law.

And finally, serious questions have been raised about whether
Justice Rehnquist was involved in challenging or harassing voters
during the 1960’s, and whether he was straightforward in explain-
ing these activities to the Senate in 1971.

For this reason, Senator Simon and I asked the FBI to conduct a
thorough investigation. We also requested that appropriate wit-
nesses, 12 in number, testify before the committee. We expect that
they will appear.

We must resolve these factual issues fairly and completely.

Mr. Chairman, these concerns require that we give the most
careful and thorough consideration to the evidence that will be pre-
sented regarding this nomination.

Our highest obligation is neither to a single nominee, nor to the
President. It is to the Court itself, and more particularly to the
American people. Thank you.

The CHAIRMAN. The able and distinguished Senator from Utah,
Mr. Hatch.

Senator HatcH. Mr. Chairman, thank you so much. I ask unani-
mous consent that my full statement be placed in the record.

The CralRMAN. Without objection, that will be done.

[The prepared statement follows:]
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STATEMENT OF SEHATOR ORRIN G. HATCH

NOMTHATIOHN HEARING FOR WILLIAM H. REHWHQUIST
JULY 29, 1986

THANK YOU, MR. CHAIRMAN. ON DECEMBER 10, 1971, MR.
WILLIAM HURBS REHNQUEST WAS CONFIRMED AS THE 100TH JUSTICE
OF THE SUPREME COYRT OF THE UNITED STATES, THE MOST POWERFUL
JUDICTAL BODY I8 THE WORLD. THIS WAS A VERY SIGHIFICANT
OCCASION.

IT WOULD BE DIFFICULT ENDEED TD MENTIOM AW ASPECT OF
AMERICAN LIFE THAT HAS NOT BEEM SHAPED BY THE NINE LEGAL
SCULPTORS OF THE SUPREME COURT. JUST SINCE 1971, A
PRESIDENT HAS RESIGHNED, THE WORLD'S LARGEST
TELECUMMUNICAT[ONS COMPAMY HAS DISINTEGRATED, RULES FOR
CR]MI“AL TRIALS HAVE CHANGED, EVEN A TOWH'S ARILITY T0
DISPLAY A CRECHE HAS BEEW ESTABLISHED -- ALL BECANSE JUSTICE
REHKNOUIST AMD EIGHT OTHER IMDIVINGALS HAVE FOUND ENDURING
PRINCIPLES IN A WEATHERED PIECE OF PARCHMENT. [N FACT,
WHEREVER THE LAWS OF THIS HATION AND 1TS STATES REACH, WE
CAN PERCETVE THE HANDPRINTS OF THE HIGHEST COURT.

AS THE MATIQN’S THIRD CHIEF JUSTICE DECLARED IN MARBURY
V. MAD{SON, “OURS IS A GOVERNMENT OF LAWS, AND NOT OF MEN.”
THIS [S THE GEMIUS OF THE COMSTITUTION -- THAT AMERICANS DO
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NOT OWME THEIR HIGHEST LEGAL ALLEGIANCE TO ANY PERSON, NO
MATTER HOW TRYUSTED AND TRUSTWORTHY, BUT TO THE CONCEPT OF
LIBERTY EMBOBIED IN LAW. CHIEF JUSTICE JOHM MARSHALL, IN
THAT SAME PIVOTAL CASE, EMPHASIZED THE VITAL MISSION OF THE
JUBICIARY WITHIN THES INSPIRED COMSTITUTIONAL SCHEME WITH
THE WORDS: "IT 1S EMPHATICALLY THE PROVINCE AND DUTY OF THE
JUDICIAL DEPARTMEHT TO SAY WHAT THE LAW IS." [IM OTHER
WORDS, THE CONFIRMATION OF JUSTICE REHNQUIST WAS ONE OF THE
MOST [MPORTANT GOVERNMENTAL ACTIONS OF THAT ERA. HE WAS
APPOINTED A “KEEPER OF THE COVEMANT,” A PROTECTOR OF THE
AGREEMENT BETWEEN THE GOVERNMENT AND THE GOVERNED.

JUSTICE REHNGUIST WAS REMARKABLY PREPARED AND QUALIFIED
FOR THAT MISSION IN 1971. HE HAD RECEIVER A M.A. FROM
HARVARD, SCORED A 99.6 OUT OF 100 ON THE LAW SCHOOL APTjTHRE
TEST, AND GRADUATED FIRST IN HIS 1952 LAW SCHOOL CLASS. A
CLASSMATE, SANDRA DAY, NOW ASSOCIATE JUSTICE O'CONNOR,
RECALLS THAT WILLTAM REHNOUIST WAS “HEAD AND SHOULDERS ABOVE
ALL THE REST OF S [N TERMS OF SHEER TALENT AND ABILITY.”
MOREOVER HE WON A COVETED SUPREME COURT CLERKSHIP AND SERVED
AS AN ASSISTANT ATTORMNEY GEMERAL BEFORE ASCENDING TO THE
BENCH.

SIHCE THAT TIME, JUSTICE REMNOUIST HAS PROVEN A MATCH
FOR THE AWESOME TRUST PLACED IN HIM BY THE PRESIDEMCY, THE
SENATE, AND THE PEOPLE OF THE UNITED STATES. A 1985 NEW
YORK TIMES ARTICLE STATES THAT "REHNQUTIST STANDS OUT* FROM
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AMONGST HES COLLEAGUES ON THE COURT. ESTEEMED UNLVEKRSIIY UF
VIRGINIA LAW PROFESSOR, A. E. “DICK” HDWARD, COMMENTED WELL
OVER A YEAR AGD THAT “/JUSTICE REHNQUIST/ HAS A CLAIN TO THE
LEADERSHIP ROLE OM THE COURT."™ PROFESSOR HOWARD ALSO NOTED
IN A RECENT ABA JOURMAL THAT "PERHAPS N0 JUSTICE AT THE
COURT GENERATES MORE GENUENE WARMTH AND REGARD MOMG BOTH HIS
COLLEAGUES AN OTHERS WHO WORK AT THE COURT." THIS
ASSERTION [S CONFIRMED BY JUSTICE WILLIAM BRENNAN WHO, [N
RESPONSE TO A PRESS INQUIRY, STATED THAT JUSTICE REHNQUIST
WOULD MAKE A "SPLENRID CHIEF JUSTICE.”

PRESIDEMT REAGAN 1S TO BE COMMENDED FOR RECOGNIZING
THESE MARVELOUS QUALITIES IN JUSTICE REHNQUIST AND
APPOINTING HIM T0 BECOME THE 16TH CHIEF JUSTICE OF THE
UNITED STATES. PERHAPS NO OTHER INDIVIMJAL TODAY WOMLD
GRACE MORE THE ERMINE WORN BY CHIEF JUSTICES JOHH MARSHALL,
SALMOH CHASE, WILLIAM H. TAFT, AND WARREN BURGER THAN
JUSTICE WILLIAM H. REHNQUIST.

FE T MAY, MR. CHAIRMAM, | WOULD LIKE TO COMMENT JUST
BRIEFLY OM THESE CONFIRMATIOH PROCEEDINGS.  AS WE ALL XNOW,
THE COMSTITUTION CONTAINS HO EXPLICIT STANDARD FOR
NOMIMATION PROCEEDINGS. ARTICLE IIT DEFINING THE ROLE OF
THE JUDICIARY AND ARTICLE VI REQUIRING JUDGES TO TAKE AN
OATH TO UPHOLD THE COMSTITUTION SUGGEST A STANDARD
APPLICABLE TO THE PROPER ROLE OF THE COURT AND THE ABILITY
OF CANDIDATES TO FULFILL THE OBLIGATIONS OF SERVING OM OUR
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HATEON'S HIGHEST TRIBUMAL. THESE PROVISIONS MOTE THAT A
JUDGE'S DUTY (S TO NECINE CASES AND CONTROVERSIES [4 ACCORD
WITH THE COHSTITUTION AND LAWS OF THE UNITED STATES. SIHCE
JUDGES ARE OBLIGATED TO FiND, AND NOT MAKE, THE LAW, THEIR
PERSTHHAL VIEWS ON THE POLITICAL OR SOCTOLOGICAL MERITS OF At
ISSUE HAVE LITTLE RELEVANCE TO INQUIRIES ABOUT JUDICEAL
QUALIFICATIONS.

MOREGVER SINCE JUDICIAL CANDIDATES, AND PARTICULARLY
SITTING JUDGES, OWE THE MATION A DUTY TO AVOID PREJUDGING
{SSUES, IT IS INAPPROPRIATE FOR THEM TO PRESUME TO GUESS IN
THE ABSTRACT HOW THEY MIGHT DECIDE A SPECIFIC [SSHE IW ITS
FACTUAL COMTEXT. [M SHORT, MR. CHATRMAN, THE OFFICE HE NOW
HOLDS AND THE OFFICE TO WHICH HE MAY ASCEND REOUIRE JUSTICE
REHMOUTST TO REFRAIN FROM SPECIFIC ANSWERS TO SOME
QUESTIONS. 1 MENTION THAT TO ASSURE MY COLLEAGUES AND OTHER
WITNESSES THAT JUBICTAL DUTY, MOT ANY DESIRE TO EVADE, MAY
PROMPT THE JUSTECE TO AVOLD RESPONDIMG T0 SOME [NAPPROPRIATE
IMQUERTES. FRAMKLY, [F THIS COMMITTEE DR ANY CITIZEN WANTS
TO KHOW HOW JUSTICE REHNQUIST DECIDES QUESTIONS, HIS LEGAL
OPINIONS ARE AVATLABLE FOR ALL TO SEE IN 70-0DI VOLUMES OF
THE UMITED STATES REPORTS.

OHE FURTHER POIHT, MR. CHATRMAN, WE ARE ALL AWARE THAT
MANY QUESTIONS HAVE BEEW RAISED ABONT THIS NOMINATION WHICH
DATE BACK SEVERAL DECADES. NOT ONLY BO MAHY OF THESE
ALLEGED COMCERNS PREDATE JUSTICE REHNGUIST'S 1971
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COMFIRNATION, MAMY RELATE TO HIS CLERKSHIP |4 1952. JUST To
PUT THESE EVENTS [N THEIR PROPER PERSPECTIVE, [ THINK IT IS
TMPORTAHT TO HOTE THAT AT THAT TIME THE HOOLA HOOP WAS STILL
A DECADE FROM 1TS HEYDAY. “BOMANZA” AND THE “MOUSEKETEER
CLUB" WOULD HOT APPEAR FOR MAMY YEARS. [H FACT, TV HWAS
STILL A LUXURY FOR MOST AMERICAN HOMES. CARMAKERS WERE NOT
DESIGHING MINI-VANS, BUT CONVERTIBLES WITH ENORMOUS
TATLFINS. FINALLY AND MOST SHOCKING OF ALL, STROM THURMOND
WAS STILL A MISGUIDED DEMOCRAT AND HAD MOT YET EMBARKED 0N
HIS SENATE CAREER. [MAGINE A SENATE WITHOUT STROM THURMOND
AND YOU CAN IMAGINE THE RELEVAMCE OF THESE ACCOUMTS.

! HOPE YOU WILL PARDON ME FOR LOWERIMG THE TENOR OF THIS
ESTEEMED PROCEEDING FOR A MOMENT. [ WOULD, HOWEVER, LIKE TO
CONCLUDE ON A HIGHER NOTE. THE IMPORTANCE OF THIS
PROCEEDING IS ILLUSTRATED BY THE OBSERVATION OF ALEXIS DE
TOCQUEVILLE THAT “SCARCELY ANY POLITICAL QUESTION ARISES [N
THE GHITED STATES THAT IS NOT RESOLVED, SOONER OR LATER,
[NTO A JUDICIAL QUESTION.* 1 WOULD ONLY ADD THAT IN THIS
ERA WHEN MAMY SUPREME COURT PRONOUNCEMENTS ARE NEBATED I[N
CONGRESS THAT SCARCELY ANY LEGAL QUESTION ARISES THAT 1S MOT
SOON A POLITICAL QUESTION. THE LEGAL HISTORY OF THIS
NATION, THE DAILY LIVES OF ITS CITIZENS, AND THE FUTURE
AGENDA OF BOTH COMGRESS AND THE COURT MAY WELL BE SHAPED BY
TODAY'S EVENTS.
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THE SUPREME COURT WILL {NEVITABLY BE EMSNARLED [N THE
GREAT OUESTIONS OF OQUR GEMERATION. [INDEED JUSTICE HOLMES
NOTED THAT THE OMLY PEACE FQUNDN AT THE COURT (S THE UNEASY
STILLMNESS FOUND AT THE EYE OF A HURRICANE. 1 AM GRATEFUL
THAT PRESIDENT REAGAN HAS CHOSEN AN INDIVIDUAL OF THE
QUALITY OF JUSTICE REHNQUIST TO GUIDE THE COURT THROUGH
COMING STORMS.
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STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

[ f_Se.n.;:lltor Hatcr. I would like to make just a few comments before
inigh.

I might say that I think Justice Rehnquist has a remarkable
record, and a remarkable reputation, a tremendous wit, brain and
ability to bring about consensus, and of course, so many other
things that even his more liberal colleagues have agreed to.

He has proven a match for the awesome task placed on him by
the President, and, I believe, the Senate and the people of the
United States of America. In 1985, a New York Times article said
that Rehnquist stands out among his colleagues on the Court.

Esteemed University of Virginia Law Prof. A E. Dick Howard,
one of the true constitutional experts in this country, commented
well over 1 year ago that Justice Rehnquist has a claim to the lead-
ership role on the Court. Professor Howard also noted in a recent
ABA Journal that perhaps no Justice of the Court generates more
genuine warmth and regard among his colleagues and others who
work at the Court.

This assertion is confirmed by Justice William Brennan, who in
response to a press inquiry stated that Justice Rehnquist would
make a, quote, splendid Chief Justice, unquote.

I would say a particularly fine remark coming from someone
with whom Justice Rehnquist has differed so much in the past.

If I may, Mr. Chairman, I'd like to comment just briefly on these
confirmation proceedings. As we all know, the Constitution con-
tains no explicit standard for nomination proceedings. Article III,
defining the role of the Judiciary, and article IV, requiring judges
to take an oath to uphold the Constitution, suggests a standard ap-
plicable to the proper role of the Court and the ability of candi-
dates to fulfill the obligations of serving on our Nation’s highest
tribunal.

These provisions note that a judge's duty is to decide cases and
controversies in accordance with the Constitution and laws of the
United States. Since judges are obligated to find and not make law,
their personal views on the political or sociological merits of an
issue have little relevance to the inquiries about judicial qualifica-
tions.

In that regard, I have been interested in some of the comments
by some of my colleagues regarding Mr. Justice Rehnquist’s dis-
senting role. I might add that in his 14-year tenure he has dissent-
ed 54 times. Now, his voting record over the vears has been
matched in its consistency only by Justices Thurgood Marshall and
William J. Brennan, Jr. I might add that Justice Rehnquist is not
the greatest sole dissenter on the current Court. During the period
in which they have overlapped, Justice Stevens has had 51 sole
merit dissents for the last 10 years, and he has dissented alone far
more times than Mr. Justice Rehnquist, who had 40 such dissents
over the same period.

Justices Marshall and Brennan have been in dissent by them-
selves hundreds of times during their tenure. I think that stands
them good; if they believe that strongly, they ought to stand up for
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their points of view, and what they believe the Constitution to be
and the laws to be.

Historically, Justice Harlan's 56 sole dissents in the 7-year period
between 1961 and 1967 can be compared with Mr. Justice Rehn-
quist’s fewer dissents over a period twice as long.

1 might add that Mr. Justice Rehnquist has been in the Court
majority far more than several other Justices on the Court. So 1
find it a little bit surprising that these issues would even be raised
in the way that they've been raised. Since 1980, for example, Jus-
tice Brennan has voted for the lesing side almost twice as often as
Mr. Justice Rehnquist. The moderate, Justice Stevens, has been the
most frequent dissenter on the current court, as I have mentioned.

There are many other points that I think you could make on
here, but let me just say that Mr. Justice Rehnquist has voted with
the Court majority in the overwhelming bulk of the Court’s cases,
and especially in recent terms where he has been in dissent far
fewer times than other Justices on the Court, and in particular,
Justices Brennan and Marshall, who I have mentioned, and
Stevens.

Now, I might add that indeed he has, over the last four terms,
written more opinions on behalf of the full Court, that is, more
opinions for the majority, than has any other Justice. And that’s
something that can’t be ignored. And some of these assertions here
today are somewhat ridiculous.

Just back to some of the reasons for these particular confirma-
tion proceedings. Since judicial candidates, and particularly sitting
justices or judges owe the Nation a duty to avoidp prejudging issues,
it is inappropriate for them to presume to guess in the abstract
how they might decide a specific i1ssue and its factual context.

In short, Mr. Chairman, the office he now holds, and the office to
which he may ascend require Justice Rehnquist to refrain from
some specific answers to some questions. I mention that to assure
my colleagues and other witnesses that judicial duty, not any
desire to evade, may prompt the Justice to avoid responding to
some inappropriate inquiries.

Frankly, if this committee or any citizen wants to know how Jus-
tice Rehnquist decides questions, then his legal opinions are avail-
able to all of us to see in the 70-odd volumes of the U.S. Reports.

One further point, Mr. Chairman. We are all aware that ques-
tions have been raised about this nomination which date back sev-
eral decades. Not only do many of these concerns predate Mr. Jus-
%:ngehnquist’s 1971 confirmation, many relate to his clerkship in

Now, just to put these events in their proper perspective, 1 think
it is important to note that at that time the hoola hoop was still a
decade away from its heyday, Bonanza and the Mouscateer Club
would not appear for many years. In fact, TV was still a luxury for
most American homes. Car makers were not designing minivans
but convertibles with enormous tailfins, and finally and most
gshocking of all, Senator Thurmond was still a misguided Democrat.
[Laughter.]

And he had not yet embarked on his Senate career. Now, imag-
ine the Senate without Strom Thurmond and you can imagine the
relevance of these aceounts.

65=-953 0 - 87 - 2
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I hope you pardon me for lowering the tenor of this esteemed
proceeding for a moment, but I would, however, like to conclude
on a higher note.

The importance of this proceeding is illustrated by the observa-
tion of Alexis De Tocqueville that, quote, “scarcely any political
question arises in the United States that is not resolved sooner or
later into a judicial question.”

I would only add that in this era when many Supreme Court an-
nouncements and pronouncements are debated in Congress that
scarcely any legal question arises that is not soon a political ques-
tion sometimes for us to resolve.

The legal history of this Nation, the daily lives of its citizens, the
future agenda of both Congress and the Court may well be shaped
by today's events.

The Supreme Court will inevitably be ensnarled in the great
questions of our generation, and indeed, Justice Holmes, one of the
all-time great justices, noted, and by the way a lone dissenter
many, many times, noted that the only peace found at the Court is
the uneasy stillness found at the eye of a hurricane.

I am grateful that President Reagan has chosen this individual,
an individual of the quality of Mr. Justice Rehnquist, to guide the
Court through the coming storms, and I think, Mr. Justice Rehn-
quist, you have the respect of most all of us, whether we agree or
disagree with you. You have stood up and you have done what you
believe is correct under the Constitution, and I believe that Senator
Metzenbaum outlined those three points.

When it comes to competence, when it comes to integrity, when
it comes to faithfulness to the law, I believe you have a plus in all
three of those areas, and I believe the majority of the American
people believe it, too.

I think it is time that we quit attacking everybody who comes
before this committee and stop the character assassgination that has
been going on, It is fair to ask legitimate questions. It is fair to dis-
agree on particular cases of law, but I think it’s time to stop the
politics and do what is right for the Supreme Court and this coun-
try. It is undignified to do otherwise.

Welcome to the committee. I hope it will be a better experience
than it portends to be.

The CHAIRMAN. The able and distinguished Senator from Arizo-
na, Mr. DeConcini.

Senator DeConciNi. Mr. Chairman, I will just add my welcome to
Justice Rehnquist here today and yield to the Senator from Ver-
mont. I have already made a statement on behalf of the Justice.
Le’.l;hhe CHAIRMAN. ’I‘ie distinguished Senator from Vermont, Mr.

.

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR FROM
THE STATE OF VERMONT

Senator Leany. Thank you, Mr. Chairman.

Mr. Chairman, I think it would probably be safe to say that were
it not for these hearings, Justice Rehnquist and I would probably
both be where in this time of the year we both would rather be and
that is Vermont.
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The Justice has a home there with all due respect to Dennis,
used during the summer as compared to, I guess, Arizona in the
wintertime.

The hearings we begin today, Mr. Chairman, are really among
the most important that we as Senators are ever going to attend.
At the close of these hearings, each Senator is going to have to
decide whether or not he thinks it is in the best interest of this
Nation to confirm Justice Rehnquist as the new Chief Justice.

I have respect for Justice Rehnquist and a personal liking for
him. I will not make up my mind about whether to vote for his
confirmation until the conclusion of these hearings. I think that is
the reason for the hearings.

And it is also because I believe as Senators we have a solemn
constitutional duty to give this nominee the very closest scrutiny
on a wide range of qualifications and standards, and that duty
arises directly from the Senate’s unique responsibility to advise
and consent in judicial nominaticns specified under article II in
section 2 of the U.S. Constitution.

The intent of the Framers in adopting the appointments clause is
clear from the records of the Constitutional Convention, and the
Senate obligation is clear. We are not a rubber stamp for any
President nor should we be nor does the Constitution ask us to be.
In fact, it is quite the opposite.

We each have a duty to sift through the facts and decide whether
a nominee is fit to sit on the bench. We should ask ourselves what
some of the things are that we should look for in a nominee.

The Constitution places no restrictions on the factors that the
Senate should take into accounting in confirming a judge, but I
think our responsibility demands above all the standards we need
to employ, the standard of excellence.

A nominee must be a person of high moral character, of integri-
ty, who has demonstrated intellectual capacity and a fundamental
understanding of the law. He or she must promise and convince all
cS>f us that he or she will uphold the Constitution of the United

tates.

A nominee has to be competent. He or she must bring to the
Court experience, ability, keen awareness, judgment, sound legal
skills, and ability to write legal judgments well. But perhaps most
impo;ilsantly a nominee must have the capacity to be fair and im-
partial,

There’s been recent debate about whether or not a nominee’s
philosophy or ideology should be considered. Well, judicial candi-
dates do not reside in a vacuum. They have judicial philosophies
and policy views. A President does not nor should a President
ignore these factors in the nomination process.

Our country has a long history of Presidents taking the views of
nominee’s into account, both liberal and conservative Presidents,
both Democrats and Republicans. But the Senate also has an af-
firmative responsibility to consider a nominee’s philosophy. Indeed,
we'd be remiss if we did not scrutinize a nominee’s views.

Our Constitution is a living document. That’s part of its strength
and its durability. In order for it to be responsive to new challenges
of an ever<hanging Nation, our Supreme Court justices must like-
wise be responsive.
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If any Senator feels that a judicial nominee is s0 committed to a
particular agenda that the nominee would not be fair and impar-
tial, if he or she feels that the nominee would not protect funda-
mental rights of Americans, if he or she believes that the nominee
would fail to respect the prevailing principles of constitutional law,

\that Senator not only has the right, that Senator really has a
worn duty to reject the nominee,

And during the consideration of Justice Rehnquist’s nomination,
each of us is going to have to evaluate the nominee, We will have
special questions to answer pertinent to his nomination as Chief
Justice. Can he carry out the administrative functions of that
office? Can he exercise the requisite leadership?

We have, as Senators, a solemn responsibility that will affect this
Nation, not only now, but way, way into the future, and will re-
quire our very best judgment, our most powerful scrutiny.

The Constitution demands no less nor would Justice Rehnquist
expect any less from the U.S. Senate.

The CHairMAN. The able and distinguished assistant majority
leader, Senator Alan Simpson of Wyoming.

STATEMENT OF HON. ALAN K. SIMPSON, A U.S. SENATOR FROM
THE STATE OF WYOMING

Senator StmpsoN. Thank you, Mr. Chairman.

We're honored to welcome to the committee today, Bill Rehn-
ﬁuist and his fine wife and family. It is a pleasure to have you

ere.

It is a privilege for me to join with my colleagues in reviewing
the career and the qualifications of the man nominated to be the
16th Chief Justice of the United States, a rather small number for
a 210-year-old Nation. So we should be ever conscious of the impor-
tance of these proceedings and the long-term effect of this nomina-
tion upon the U.S. judicial system.

I think accordingly then that we must be very careful and alert
to our duty to conduct these proceedings in a fair and balanced and
civil fashion, seeking light and not heat, seeking information and
not confrontation.

President Reagan was elected by a large majority. That has been
discussed, he is one of our most popular Presidents. He has the
right and the obligation to nominate qualified men and women
who share the philosophy of this President.

There are also some troubling indications that I see publicly and
privately—that events that occurred 20, 25, 35 years ago will be fo-
cused on here—possibly to the exclusion of this man’s distinguished
career on the bench since 1971.

I would hope we might receive the information which we are
about to be presented as if it were fresh and timely and current
and not yet displayed to the public. Then let us form our opinions
about that information without the taint of what we called in the
law business, ‘“pretrial publicity.” I have seen a lot of that manu-
factured around this burg these last few weeks.

Let us not neglect that extraordinary record which Justice Rehn-
quist has fashioned over his career, both before 1971 and after his
appointment: The degrees at Harvard and Stanford where he grad-
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uated first in his class—that escaped me in my legal student days,
I may add; a policy position with the Department of Justice, confir-
mation to the Supreme Court by a Judiciary Committee whose ma-
jority party was not sympathetic at all to the nominee’s legal phi-
osophy. I think we want to remember that rather carefully.

Then, once on the Court, a widespread reputation as a man of
legal brilliance and judicial integrity and unmatched lucidity of
reasoning.

But, after all of that, hang on tight because here we go again.
You saw the security there at the door. That is where they check
you out, and actually Ithink they check the Constitution out there
at that door, too. That is where witnesses check it in.

You will have to ask Ed Meese and Brad Reynolds and Mr.
Manion. You are ready for this, I know. You have been out to Wyo-
ming, and this week they have frontier days. This process will be
much like coming out of chute No. 4 on a hull at frontier days. You
will be ready for that.

It is not as bad as the CSU-Wyoming football game which you
went to last fall, but here you are still going to see things that are
called loose facts, maybe no facts. You are going to see hearsay—
which we do not even call hearsay evidence. We leave off evidence.
We just call it hearsay. That is the worst kind.

You will see nastiness and hype and hoorah and maybe even a
little of hysteria. This is that other branch. We are not bound by
the strictures of the law. The niceties and the nuances of the law
are not always found in these surroundings, sadly enough. That is
why we try to remove judges from politics.

Those are things we try to do because it is better for them. Who
would want to go through it? You are headed into a process where
appetite and ambition compete openly with knowledge and wisdom,
a very imprecise operation I can assure you.

I know {(;u are ready for all that. I think of Rudyard Kipling and
his remarkable poem “If,” which is worth reading whether you are
27 or 57 or whenever. One of the lines is, “If you can bear to hear
the truth you have spoken twisted by knaves to make a trap for
fools.” You will need that one.

You must be ready to hear and listen—with these lights in your
face and people watching—to listen and hear that you are a racist,
an extremist, which has already been suggested time and time
again clearly, a trampler of the poor, a sexist, a single dissenter,
whatever that is, an unwell man, a crazed young law clerk who is
about two tacos short of a combination plate, and a violator of the
sacred ballot when all you were doing is what every Democrat and
Republican at this table has done. It is called ballot security and
appearing at the polls. We have all done that as politicians, young
politicians.

Here it all comes, a violator of the sacred ballot, an assassin of
the first amendment. And yet 35 or 30 or 20 years age was a very
different time. A snapshot of another era. Civil rights in 1952: That
was a very different time before Brown; before the 1964 Civil
Rights Act that was passed in this Senate in a dramatic fashion.

And there is one for you. There are men in this present Senate
on both sides of the aisle who voted against that. Are they less hon-
orable because they were on the other side of the Civil Rights Act?
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Why do we ask a higher standard of them or a higher standard of
a 27-year-old law clerk? Interesting issue, but it will come.

Well, I would hate to go back and drag up all my old red wagons.
I was always in trouble. When something happened in my home-
town, the cop car drove up to our house. It was a ritual, an abso-
lute ritual. My mother gasped, my father sighed.

The collected mumblings and memos of Al Simpson 35 years ago
would be grotesque because change is the essence of life and creep-
ing maturity is what we all had best be involved in. If I had not
changed I would have been in the clink, and that is for sure. Check
that record. It is a dazzler.

I am a birdwatcher here. I love this place. I love the Senate, but
you are going to get a spirited exercise. I warn you of a bird of prey
which is not in the Senate, and I describe it ornithologically. I have
described it before; be on the lookout for them.

They are described best as a bug-eyed zealot, heavylided, charac-
terized by ruffled feathers and a pinched bill. They scratch for and
dig up dusty facts from old dirt, and then make a continual thin
whining noise whenever the President pulls one of his appointees
out of the bag.

You want to watch for them. They are endemic to the process
and a little spooky to observe, and they are out here right now. I
have seen some of them today perched on the edge of their roost
waiting to gin up more stuff as soon as we get to them here today.

So, I say to you, sir, it is a pleasure and distinct privilege to have
you here and I know you are ready for this. It is an exercise which
18 not pleasant, and I hope that we will remember that you are a
sitting Supreme Court Justice of the United States of America, not
somebody that wandered in to be approved to the Federal bench in
some State, district, or circuit court. You ought to receive that due
acknowledgement.

We should review your work product carefully, exceedingly care-
fully, but we should not delay these proceedings unduly in a search
aimlessly to get this man, and I will be proud to be a part of a swift
and well-deserved confirmation of you as the 16th Chief Justice of
the United States.

The Nation will be well served by you, sir. You are a splendid
gentleman. I have no further comment.

The CHAIRMAN. The able and distinguished Senator from Ala-
bama, Judge Howell Heflin.

STATEMENT OF HON. HOWELL HEFLIN, A U.S. SENATOR FROM
THE STATE OF ALABAMA

Senator HerLIN. First, I would like to welcome you personally to
this hearing as well as your wife and family. I am not here to con-
demn you or to praise you but to try to endeavor to do my duty
fairly and justly. I approach these committee hearings with a sense
of awe, It 18 a privilege to participate in the process of nominating
an individual who will probably become only the 16th Chief Justice
in American history.

There have been only 15 before him during the 210 years of this
Nation’s existence. I feel a deep and an abiding sense of responsi-
bility because, while it is a privilege, it i5 also a power, one man-
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dated by the Constitution to advise and consent on judicial nomina-
tions.

It is an awesome obligation to the Court and to the people. If it
can truly be said that justice is our ultimate goal and that justice
is indispensible for the survival of our free republic, then we can
best assure and maintain it by exercising extreme diligence in
selecting individuals who will care for our Constitution as its
custodian.

The task that brings us here today is an important one. It is the
process by which a branch of government renews itself, a process of
regeneration, of pumping new blood into the life of a great and
vital institution.

Hopefully, our system of justice will profit from a transfusion of
energy and innovative ideas as well as from a new pacemaker.
Some may question the analogy of new blood since Justice Rehn-
quist has served on the Court for the past 14 years.

But today, we are considering Justice Rehnquist for a different
position, Chief Justice of the United States. While he will continue
to serve on the Supreme Court, he will also, if he is confirmed, be
assuming a new and extracrdinarily important leadership responsi-
bility to America’s system of justice.

One might say that a more appropriate analogy of the confirma-
tion of a Chief Justice would be the changing of the guard, the
passing of the leadership role from one Chief Justice to another.

For the past 17 years Chief Justice Warren Burger has labored
strenuously to improve and modernize our entire judicial system.
His efforts have met with a tremendous degree of success.

If Justice Rehnquist is confirmed, I hope he will continue to im-
prove the organization, the structure and the efficiency of State
and Federal courts.

The independence of our judiciary is measured only by the
strength of its parts. While it is manifestly important to thorough-
ly examine this nominee’s qualifications and the role that he will
assume as Chief Justice, it is also fitting and proper that we take
note of the critical role that the Supreme Court plays in our
system of segregated powers.

I have always believed that the establishment of the Supreme
Court was the crowning marvel of the wonders wrought by the
members of the Constitutional Convention almost 200 years ago.

The creation of the Supreme Court with its appellate powers was
the greatest conception of the Constitution. No product of govern-
ment either here or elsewhere has ever approached its grandeur.

It would be impossible for the members of this committee to take
the task at hand too seriously. The Court itself, in the position for
which Justice Rehnquist has been nominated, has no parallel in
ancient or modern times; no other court has been vested with such
high prerogatives.

Its jurisdiction extends over sovereign States as well as over the
humblest individuals, but it should not encroach upon the reserved
rights of the States or abridge the sacred privilege of local self gov-
ernment.

It is my hope that each member of the Supreme Court will never
let individual freedom be the price of justice, but rather the result.
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Justice Rehnquist, you were once asked in an interview what
qualities should a Supreme Court justice possess. You responded in
part with a quote from Cicero,

‘“He saw life clearly and he saw it whole.”

It is my hope that you will consider the immense duty being pro-
posed to be entrusted to you, that you will remember that you are
no longer just a lawyer, no longer just a judge, no longer just an
administrator. If confirmed you will become the Chief Justice of
the United States,

While your major responsibility will be to the work of the Court,
your leadership cannot help but impact upon the entire American
gystem of justice. Look to your duty clearly as a whole.

There is much to be done. It is an awesome responsibility, an ar-
duous task but an appropriate demand for the Chief Justice of our
Supreme Court. There i8 no higher honor in the Judiciary, but
while it is a position of strength, it is also cne of humility.

In effect, you are a servant to many masters, the Supreme Court,
the Federal courts, the State courts, and the American public.
Serve them all well, all fairly, all equally, and your legacy will not
on’}y be compelling but complete. Good luck.

he CHAIRMAN. The able and distinguished Senator from lowa,
Mr. Grassley.

STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S. SENATOR
FROM THE STATE OF 10WA

Senator GrassLEY. Thank you, Mr. Chairman.

Today this committee begins one of its most solemn duties, and
although the full Senate must ultimately act on this nomination,
this committee has the obligation to build a record and to conduct
the most in-depth inquiry that we can.

Fortunately, in the pursuit of that duty, we are aided in our in-
quiry by the fact that this nominee already has a well-documented
record of Supreme Court jurisprudence. No doubt some would quar-
rel and some have already with that record and with that judicial
philosophy.

I expect that we will hear witnesses who would take issue with
the results or even with the legal reasoning of some of those indi-
vidual cases, but that is not the point of our hearing.

Instead, we must assure ourselves that this nominee has the
qualities deserving of the most important role on the most impor-
tant court in our land, and for example, I would think that we
ought to cover whether this nominee is a person of unquestioned
integrity.

Will he render his opinions based on the Constitution and the
relative statutes without regard to personal belief when those be-
liefs conflict with the law? -

Is he a person of great intellectual capacity and knowledge of our
Constitution? Will he exhibit an even judicial temperament, one
that resists judicial activism and is not swayed by the mere breeze
of public opinion?

Does he have a full apprecmtlon of the separation of power prin-
ciple and the careful balance between our coequal branches of the
Federal Government?



35

Likewise, does he recognize that powers not expressly given to
the Federal Government by the Constitution are reserved to the
States and the people thereof rather than to the Supreme Court?

And particular to this role as Chief Justice, will he be a thought-
ful and eloquent spokesperson on important issues of judicial ad-
ministration and the role of the high court?

I look forward to our hearings as the best way to answer these
questions. About a few items however there can be no doubt. It has
been said both by those who agree and those who disagree with the
nominee that Justice Rehnquist is a man of powerful intellect and
very great independence of mind.

A fellow justice is said to have remarked that no member of the
Court carries more constitutional law in his head than Justice
Rehnquist. These qualities will, undoubtedly, stand him in good
stead as Chief Justice.

With respect to his opinions, it seems to me that Justice Rehn-
quist has struck several consistent themes, prominent among these
is federalism, a belief that Federal intervention into the affairs of a
State requires convincing justification and that, in fact, it ought to
be an exception rather than the rule.

Other themes include & commitment to the Framers original
intent, a skepticism about judges setting out to solve social prob-
lems by themselves, a defference to legislative judgments and to
the political process and a belief that judicial review ought to be
restrained within clearly defined bounds.

All of these views will also, in my opinion, make him an effective
Chief Justice, and so I look forward to these hearings, making
those points that I think establish and certify what we already
know about this gentleman.

The CHAIRMAN. The able and distinguished Senator from Illinois,
Mr. Simon.

STATEMENT OF HON. PAUL SIMON, A U.S. SENATOR FROM THE
STATE OF ILLINOIS

Senator SiMoN. Thank you, Mr. Chairman.

I want to join in welcoming Justice Rehnquist and his family.
Several things have been talked about here. One is what is our role
here, and I may be accused by Senator Simpson of being that bird
to dig something out of the dust here now but I think as fine an
article about what our role is that I have read was written by Wil-
liam H. Rehnquist in 1959 in the Harvard Law Record. I have an
idea it is more carefully read today than it was in 1959, Mr. Jus-
tice.

But among other things he said the Senate should thoroughly
inform itself on the judicial philosophy of the Supreme Court nomi-
nee before voting to confirming him. He talks about the debate
when Herbert Hoover nominated Judge John Parker, who was re-
jected 41 to 39, but says that debate was the kind of debate and
care that we should be providing.

He quotes Senator William Borah of Idaho saying:

Upon some judicial tribunals it is enough perhaps that there be men of integrit
and of great learning in the law. Upon this tribunal something more is needed,

something more is called for, for here the widest, broadest, deepest questions of gov-
ernment and governmental politics are involved.
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And then the future Justice writes:

In the case of the Supreme Court, the something more which Borah spoke o
comes into play. 1 would prefer to interpret this phrase not as meaning that 1t takes
more ability to be a Justice of the Supreme Court than a judge of the lower federal
courte but rather that there are additional factors which come into play in the exer-
cise of the function of a Supreme Court Justice.

If greater judicial self-restraint is desired or a different interpretation of the
phrases “due process of law” or “equal protection of the laws,” then men sympa-
thetic to such desires must sit upon the high court. The only way for the Senate to
learn of these sympathies is to inquire of men on their way to the Supreme Court
something of their views on these questions.

It makes a pretty good, solid analysis. The questions that I am
concerned about are these. First, what is the role of the Chief Jus-
tice and particularly Justice Rehnquist, what is your vision of that?

One of the things that hit me as I was reading, one of the things
I just somehow thought picking the Chief Justice was in the Consti-
tﬂtion that the President is supposed to do that. It is a statutory
thing.

I am not at all sure when this is all over that we should not be
looking at whether we really ought to be involved in this. The
President should be involved or whether the Justices themselves in
the future should not be selecting the Chief Justice.

I think it is basic as Senator Grassley has just said that the Chief
Justice be a person of ability and integrity. I think the other ques-
tions I have that I would like to probe during the course of these
hearings, one, is the nominee open-minded? Two, can he be a
symbol of fairness to all people in this country, because the Chief
Justice is not only an administrator but a symbol for the country?

Three, does he show a sensitivity in this whole area of civil liber-
ties? Related to that is, four, basic respect for the Constitution, how
we view church-state issues, first amendment issues, and other
issues?

And on those areas I have questions and concerns. There is a
fifth one that I think is also extremely important. Does he have the
courage to be unpopular? Some of my colleagues view the numbers
of dissents that Justice Rehnquist has made as a liability.

I think we ought to examine the content but frankly, I view it as
an asset that someone shows the courage to stand up. As you view
the history of the Court, occasionally the Court has not had the
power, the courage to be unpopular.

One example in my lifetime, a tragic example is when Japanese
Americans were taken from the West Coast and the U.S. Supreme
Court bowed to public opinion rather than the Constitution.

But does the nominee have the courage to be unpopular? I think
that is another important question. These are the things I am
going to weigh as I consider how to vote.

Thank you, Mr. Chairman.

The CHairMaN. The able and distinguished Senator from Ala-
bama, Mr. Denton.

STATEMENT OF HON. JEREMIAH DENTON, A U.8. SENATOR FROM
THE STATE OF ALABAMA

Senator DENTON. Thank you, Mr. Chairman.
It is indeed a great honor and a pleasure to welcome Mr. Justice
Rehnquist before this committee, and I offer you my personal con-
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gratulations, sir, on your nomination to serve as the 16th Chief
Justice of the United States.

It is most appropriate at this time that we also take a moment to
pay tribute to the retiring Chief Justice, Warren Burger. He has
devoted 17 tireless years to the Supreme Court.

Throughout that time, he strived to make an overburdened judi-
cial system more efficient and innovative and has unflinchingly
spoken out against the misuse of the law to delay or deny justice.

In a recent television interview he eloquently spoke of the impor-
tance of the upcoming 200th anniversary celebration of the U.S.
Constitution. Indeed, it will be a time to honor a document which
has guided us so well and a time for Americans to pause and
ponder the freedoms and liberties which we hold so dear.

Chief Justice Burger will make yet another indelible mark on
America’s history as he presides over that great celebration and we
wish him the very best as he devotes his full time and energy to
the bicentennial of America’s Constitution.

Mr. Chairman, in my belief we have before us today a man
whose distinction in jurisprudence has quickly established him as
one of the great jurists of our time. He is recognized as a keen in-
tellect on the Court and one who discharges his duties with alacri-
ty and skill.

It is a tribute to our President to have chosen such a highly
qualified man to serve as the first among equals for the U.S. Su-
preme Court.

I feel sure that his vitae have been reviewed. I will ask that my
complete statement be included in the record, Mr. Chairman.

The Caamman. Without objection, so ordered.

[The prepared statement follows:]

PREPARED STATEMENT OF HoN. JEREMIAH DENTON

Mzr. Chairman: It is indeed a great honor and a pleasure to welcome Mr. Justice
Rehnquist before this committee. I offer my personal congratulations to you, Justice
gehnquist, on your nomination to serve as the sixteenth Chief Justice of the United

tates.

It is most appropriate at this time that we also take a moment to pay tribute to
retiring chief Justice Warren Burger. He has devoted seventeen tireless years to the
Supreme Court. Throughout that time he has strived to make an overburdened judi-
cial system more efficient and innovative, and has unflinchingly spoken out against
the misuse of the law to delay or deny justice.

In a recent television interview, Chief Justice Burger eloquently spoke of the im-
portance of the upcoming 200th anniversary celebration of the United States Consti-
tution. Indeed it will be a time to honor a document which has guided us so well,
and a time for Americans to pause and ponder the freedoms and liberties which we
hold so dear. Chief Justice Burger will make yet another indelible mark on Ameri-
ca’s history as he presides over this great celebration, and we wish him the very
best as he devotes his full time and energy to the bicentennial of America’s Consti-
tution.

Mr. Chairman, we have before us today a man whose distinction in jurisprudence
has quickly established him as one of the great jurists of our time. Justice Rehn-
quist is recognized as a keen intellect on the Court, and one who discharges his
duties with alacrity and skill. It is a tribute to our great President to have chosen
such a highly qualified man to serve as the “first among equals” for the United
States Supreme Court.

William Rehnquist was graduated first in his class from Stanford Law School in
1952, where he also served as Editor of the Law Review. One of his iaw school pro-
fessors called William Rehnquist “the outstanding student of his law school genera-
tion.”
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In 1952 and 1953, William Rehnquist served as a law clerk to Associate Justice
Robert H. Jackson. He then moved to Phoenix to pursue private law practice, only
to return to Washington in 1969 to serve in the Justice Department’s Office of Legal
Counsel as Assistant Attorney General. He was nominated to his present position as
Associate Justice on the United States Supreme Court by President Nixon in 1971,

Mr. Chairman, when William Rehnquist and Lewis Powell were before this Com-
mittee in 1971 as Supreme Court nominees, Senator John L. McClellan (D-Ark.) ex-
horted his colleagues to pursue the following line of thinking when considering the
nominations,

“‘In considering these pending nominations,” said Senator McClellan, “three
issues face this committee, and will late face the Senate:

“Do these nominees have personal integrity?

“Do they possess profeasional competency?

“Do they have an abiding fidelity to the Constitution?

“After personal integrity and profesgional competency,” continued Senator
McClellan, “is the nominee’s fidelity to the Constitution—its text, its intention and
understanding by its framers, and its development through precedent over the histo-
ry of our Nation,”

In the last fifteen years as an Associate Justice on the Supreme Court, Justice
Rehnquist has more than adhered to those criteria articulated by Senator McClel-
lan. With regard to his personal integrity, Justice Rehnquist has lived up to his
word delivered to this committee in 1971 during his nomination hearing. There he
spoke of Justice Frankfurter's famous adage that, “if putting on the robe does not
change a man, there is something wrong with the man.” Justice Rehnquist went on
to say: “When you put on the robe, you are not there to enforce your own notions as
to what is desirable public policy. You are there to construe as objectively as you
possibly can the Constitution of the United States, the statutes of Congress, and
whatever relevant legal materials there may be in the case before you.” Mr. Chair-
man, I would assert that Justice Rehnquist has demonstrated his personal in ity
by avoiding the temptation of unnecessarily expanding the law beyond p ent,
adherinﬂeto a strict reading of the Constitution. In his fifteen years on the bench,
Justice Rehnquist has remained faithful to his word.

In terms of professional competence, Justice Rehnquist has demonstrated that he
is second to none. One need look no further than a Rehnquist opinion to find a pro-
found, clear and tightly worded text. The Wall Street Journal recently said that:
“His opinions are famous for going to the heart of issues. There is rarely any doubt
among lower courts about what a Rehnquist opinion means.”

Finally, Mr. Chairman, Justice Rehnquist has clearly shown that he haa lived up
to Senator McClellan’s third and final criterion: fidelity to the Constitution and to
precedent which has developed through the history of our nation. His fifteen year
term on the Court, combined with recent constitutional history, provide a clear ex-
ample of that fidelity to the Constitution and to precedent.

In the 1976 case of National League oé’oCities vs. Usery, the Court found that the
1974 amnendments extending the Fair Labor Standards Act to state and local govern-
ments unconstitutionally infringed on state sovereignty protected by the tenth
amendment. Justice Rehnquist clearly stated the Court’s majority position, firmly
adhering to the dictates of the tenth amendment. The opinion stated that, “there
are attributes of sovereignty attaching to every state government which may not be
impaired by Congress, but not because Congress may lack an affirmative grant of
legislative authority to reach the matter, but because the Constitution prohibits it
from exercising the authority in that manner.” Nine years later, the Court reversed
itself on this particular issue in Garcia vs. San Antonio Metropolitan Transit Au-
thority by overturning a lower court ruling precluding the Transit Authority from
adhering to the overtime pay requirements of the Fair Labor Standards Act. Signifi-
cantly, the majority placed little emphasis on the tenth amendment protection of
state and local sovereignty on which Justice Rehnquist had based his earlier opinion
in National League of Cities. Justice Rehnquist joined Justice O’Connor in a dissent-
ing o‘i)inion which reflected the total consistency of his constitutional interpretation.
The dissent stated that, ‘the States , . . have legitimate interests which the Nation-
al Government is bound to res even though its laws are supreme.” In his own
dissenting opinion, Justice Rehnquist spoke of the principle from the Netional
Lea%ue of Cities case which would, “in time again command the support of a majori-
ty of this Court.”

Mr. Chairman, it is a special privilege and a keen honor to have before us today a
man who wholly adheres to those qualities of personal integrity, professional compe-
tence, and fidelity to the Constitution. I urge my colleagues to give him their strong-
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gst support and approve his nomination as the sixteenth Chief Justice of the United
tates.
Thank you, Mr. Chairman.

Senator DENTON. Mr. Chairman, when William Rehnquist and
Lewis Powell were before this committee in 1971 as Supreme Court
nominees, Senator John L. McClellan, a Democrat from Arkansas
as we know exhorted his colleagues to pursue the following line of
thinking when considering the nominations:

“In considering these pending nominations,” said Senator
McClellan, “three issues face this committee and will later face the
Senate. First, do these nominees have personal integrity? Second,
do they possess professional competency? Third, do they have an
abiding fidelity to the Constitution?”

Continuing the quotation, he said, “After personal integrity and
professional competency, is the nominee’s fidelity to the Constitu-
tion, its text, its intention and understanding by its Framers and
its development through precedent over the history of our Nation.”

In the last 15 years as an Associate Justice on the Supreme
Court, Justice Rehnquist has more than adhered to those criteria
articulated by Senator McClellan. With regard to his integrity, he
has lived up to his word, delivered to committee in 1971 during his
nomination hearing. There he spoke of Justice Frankfurter’s
famous adage that, “If putting on the robe does not change a man,
there is something wrong with the man.”

Justice Rehnquist went on to say, “When you put on the robe,
gou are not there to enforce your own notions as to what is desira-

le public policy. You are there to construe as objectively as you
possibly can the Constitution of the United States, the statutes of
Congress and whatever relevant legal materials there may be in
the case before you.”

Mr. Chairman, I would assert that Justice Rehnquist has demon-
strated his personal integrity by avoiding the temptation of unnec-
essarily expanding the law beyond precedent, adhering to a strict
reading of the Constitution.

In his 15 years on the bench, Justice Rehnquist has remained
faithful to his word. My personal respect for Justices was contained
in a review of some quotations I had gathered over the years at the
Naval Academy and in my youth in a book written by a man
named Ed Brandt, and it had a quotation that said something like
a naval officer should wear his blue as a justice’s robes without a
stain. I think Justice Rehnquist has demonstrated that kind of
wearing. .

In terms of professional competence, Justice Rehnquist has dem-
onstrated that he is second to none. One need look no further than
t;a E;,;ehnquist opinion to find a profound, clear and tightly worded

ext.

The Wall Street Journal regently said that, “His opinions are
famous for going to the heart of isgues. There is rarely any doubt
among lower courts about what a Rehnquist opinion means.”

Finally, Mr. Chairman, Justice Rehnquist has clearly shown that
he has lived up to Senator McClellan’s third and final criterion, fi-
delity to the Constitution and to precedent which has developed
through the history of our Nation.
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His 15-year term on the Court combined with recent constitution-
al history provide a clear example of that fidelity to the Constitu-
tion and to precedent. In the 1976 case of National League of Cities
v. Usery, the Court found that the 1974 amendments extending the
Fair Labor Standards Act to State and local governments unconsti-
tutionally infringed on State sovereignty protected by the 10th
amendment.

Justice Rehnquist clearly stated the Court’s majority position,
firmly adhering to the dictates of the 10th amendment. The opin-
ion stated that, “There are attributes of sovereignty attached to
every State government which may not be impaired by Congress,
but not because Congress may lack an affirmative grant of legisla-
tive authority to reach the matter but because the Constitution
prohibits it from exercising the authority in that manner.” Nine
years later, the Court reversed itself on this principle in Garcia v.
San Antonio Metropolitan Transit Authority, by overturning a
lower court ruling precluding the transit authority from adhering
to the overtime pay requirements of the Fair Labor Standards Act.

Significantly, the majority placed little emphasis on the l0th
amendment protection of State and local sovereignty on which Jus-
tice Rehnquist had based his early opinion in National League of
Cities. Justice Rehnquist joined Justice O’Connor, and that reminds
me: I should have said the way a Justice wears his, or her robe
without a stain—Justice Rehnquist joined Justice O’Connor in a
dissenting opinion which reflected the total consistency of his con-
stitutional interpretation.

The dissent stated that, “The States have legitimate interests
which the national government is bound to respect, even though its
laws are supreme.”

In his own dissenting opinion, Justice Rehnquist spoke of the
principle from the National League of Cities case, which would, “in
time again command the support of a majority of this Court.”

As I said, Mz, Chairman, it is a special privilege and a keen
honor to have before us a man who wholly adheres to those quali-
ties identified by Senator McClellan. I urge my colleagues to give
him their strongest support and to approve his nomination as the
16th Chief Justice of the United States. I thank you, Mr, Chair-
man.

The CHairMAN. Thank you, Senator. The able and distinguished
Senator from Pennsylvania, Mr. Specter.

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM
THE STATE OF PENNSYLVANIA

Senator SpecTer. Thank you, Mr. Chairman. Justice Rehnquist, I
join in welcomming you and your family to these proceedings.

I have observed your career since 1969, when our first contact oc-
curred, when you were an Assistant Attorney General and [ was a
district attorney. You have had a very distinguished career.

The Constitution gives this committee, and the Senate, a heavy
responsibility in the advice and consent function, and that respon-
sibility is heavier when it is a Supreme Court Justice, and especial-
ly the Chief Justice, because the Supreme Court must be the final
arbiter of the Constitution.
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Now, I intend to listen very carefully and to evaluate these pro-
ceedings very closely. I think that the Senators who have spoken
before me have outlined the factors to be considered.

I think the time now has come to hear from the witnesses, and to
see what proceeds in this hearing room. Thank you very much, Mr.
Chairman.

The CHAIRMAN. Thank you very much. The able and distin-
guished Senator from Kentucky, Mr. McConnell.

STATEMENT OF HON. MITCH McCONNELL, A U.8. SENATOR FROM
THE STATE OF KENTUCKY

Senator McConNNELL. Thank you, Mr. Chairman. Being in the
same Judiciary Committee hearing room with Justice Rehnquist
gives me a sense of déja vu. We have both been here before, going
back to 1969, when I was an assistant to a Senator on this commit-
tee and you were Assistant Attorney General.

We were working on what some would argue were rather contro-
versial Supreme Court nominations in those days, leading to an ar-
ticle that I published in a Kentucky law journal with which I be-
lieve Justice Rehnquist is familiar, in which I outlined my own
views about what the appropriate criteria are for the Senate in ad-
vising and consenting to nominations for the Supreme Court.

Mr. Chairman, I would like to ask unanimous consent that that
be included in the record at this point.

The CHAIRMAN. Without objection, so ordered.

[The document follows:]
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Haynsworth and Carswell: A New
Senate Standard of Excellence

By A. Mnicnery McConnerr, Jn*

All politicians have read histery: bat one misht say that
they read it only in order to learn from it how to repeat the
same calumitics all over again,

Paul Valery

With the coufirmation of Judge 1Tarry A, Blackien by the
United States Scnate on May 12, 1970, the Amecrican public
witnessed the end of an cra, possibly the most interesting period
in Supreme Court history. I many respeets, it was not a prood
time in the lilc of the Senate or, for that matter, in the life of the
Fresidency. Mistakes having a profound efect upon the Ameri-
can people were made by hoth iustitations.

The Supreme Court of the United States is the most presti-
gious institulion in our nation and possibly the workl. For many
years public opinion polls have revealed that the American
people consider membership on the Court the most revered
position in our society. This is surely an indication of the respect

Autnon’s Note. This article represents the thouehls and efforts of over a scar's
involvement in the Senate with three DPresidential nominations to the Supreme
Court, The experiences were ssible anly because of the anthwrs association
with the Junior Senator from Kentucky, Marlow W. Cook, and the conclusions
drawn and suggestions made, many of which may be found jo a <prech by the
Senalar of May 15, 1970, sepresent, in large part, a joint eflort by the tuo of
them to evolve a meaninglul standard by which the Senate mieht judee Futine
Supreme Courlt nominces.

Only rarely docs a stall assistant to a Member of Congress recoive the
opportunity to cpress himself by publication or specch on an issue of public
significance, For the freedom and encouragement to do so in this instaoce, the
acthar is gratefud to Senator Conk,

* Chiel Lepislative Assiitant to Marlow W, Coak, Uniled Stales Senalor from
Kentucky; B.A . cum luude, 1964, Universily of Lonisville; F1., 1967, Unis oreity of
Kentuckyv, While attending the College of Law he was President of the Student Bar
Associalion, a member of the Mont Court Tram, and winner of the MceEwen
Award ns the Outstanding Oral Advacate in his class. He was adwitted to the
Kentucky Dar in Septembee of 1967 at which time he beeame acsociated with
the Louisville, Kentucky law hirin of Segal, Isenberg, Sales and Stewart.
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our people hold for the basie [abric of our stable society—the rule
of law,

To the extent that it has eroded respect for this highest of our
legal institulions, the recent controversial period has been un-
[ortunate. There could not have been a worse time for an attack
upun the men who administer justice jir our country than in the
pist year, when tensions and Trustrations about our forcign and
domestic policies literally threatened to tear us apart. Respect
for Jaw and the administration of justice has, at various times in
our history, been the ouly bufler betwcen chaos and order. And
this past year this pillar of our society has been bulleted once
again by the winds of botl: justificd and unconscionable attacks.
it is time the President and the Congress helped to put an end
to the turmoil.

The President’s nomination of Judge Ilarry Blackinun and
the Senate’s responsible act of confirmation is a first step. But
belore moving on into what hopelully will be a more tranquil
period for the Iligh Court, it is usclul to review the events ol
the past year for the lessons they hokl. It may be argued that
the writing of recent history is an excrcise in futility and that
only the passage of time will allow a dispassionate appraisal of
an cvent or cvents of significance. This may well be true for the
author who was not preseut and involved in the event. However,
for the writer who is a participant the lapse of tine serves only
to eloud the memory. Circumstances placed a few Individuals
in the middle of the controversies of the past year. In the case
of the author the experience with the Supreme Court nominees
of the past year was the direct result of Senator Marlow V.
Cook’s election in 1968 and subsequent appointment to the
powerlul Senate Judiciary Committee. This committec appoint-
ment by the Senate Republican leadership, and Supreme Court
nominations by President Nixon, brovght about an initial intro-
duction to the practical application of Article 1L, section 2 of
the Constitution which rcads, in part, that the President shall
“pominate and by and with the advice and consent of the Senate,
shall appoint , . . judges of the Supreme Court.”

The purpose of this artic'e is to draw upon the events of the
past year in suggesting sonte conclusions and making some
recommendations about wlat the proper role of the Senate
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should be in advising and consenting to Presidential nominations
to the Supreme Court. The motivations of the Exccutive will be
touched upon ouly periferaily.!

Initiated by Senator Robert P. Grillin, Republican of Michigan,
the senatorial attack upon the Johnson nomination of Justice
Abe Fortas to be Chiel Justice which resulted in blocking the
appointment had set a recent precedent for sematorind questioning
in an arca which had lurgely become a Presidential prerogative
in the twentieth century. The most reccut period of senatorial
assertion had begun. But there had been other such periods
and a bricl exomination of scuatorial action on prior nominations
is valuable because it helps put the controversial nominations of
the past two years in proper perspeetive.

Joseph P. llarris, in his book, T7ie Advice and Consent of the
Senate, sums up the history of Supreme Court nominations by
pointing out that approximatcly one-flth of all appointments have
been rejected by the Scnate. From 1894 wutil the Scnate’s
rejection of Judge Ilaynsworth, however, there was only one
rejection. In the preccding 105 years, 20 of the 81 nominces had
been rejected. Four of Tyler's nomineces, three of Fillmore's, and
three of Grant's were disapproved during a period of Ditter
partisarship over Supreme Court appointments. ilarris concludes
of this era:

Appointments were influenced greatly by political considera-
tion, and the action of the Senate was fully as political as
that of the President. Few of the rejections of Supreme Court
nominations in this period can be aseribed to any lack of
qualifications on the part of the nominecs; for the most part
they were due to political dilfereaces Letween the President
and a majority of the Senate.?

The first nominee o be rejected was former Associate Justice
John Rutledge, of South Carolina. 1le had been nominated for
the Chief Justiceship by President George Washington. The
eminent Supreme Court historian Charles Warren reports that
Rutledge was rcjected essentially beeause of a speech he had

1 For recent anticles disenssing the mle of Uie Eveontive <en Bicke), The
Making of Supreme Court Justices, 53 'Tne New Lraper, hay 25, 1970, at )11-18;
fg"nam:\zig l(éhaosing Supreme Court Judges, 162 Tie New Rerunue, May 2,

at 13-10.

. Ilanms, Tue Avvice axp Consent OF 1nE Sexate 302-03 (1933).
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made in Charleston in oppuition to the Jay Treaty. Although
his opponents in the predominantly Federalist Senate also started
a rmnor about his mental condition, a detached appraisal reveals
Lis rejection was based enirely upou his opposition to the
Treaty. Verilying this obseivation, Thomas Jeflerson wrote of
the incident:

The rejection of Mr, Rutlec ge is a bol? thing, for they cannot
pietend any objection to 1 bn but his disapprobation of the
treaty, It is, of course, a declaration that they will reecive
none but tories lerealter into any depmtinent of Govern-
ment,?

On December 28, 1835, President Andrew Jackson sent to
the Scnate the name of Roger B. Tancy, of Maryland, to succeed
Johu Marshall as Chicl Justice. As Tancy had been Jackson’s
Sceretary of the Treasury and Attorney Genceral, the Whigs in
the Senate strongly opposed him. Daniel \Veébster wrote of the
neination: “Judge Story thinks the Supreme Court is gone and I
think so, too.™ Warren reports that

. tlic Bar throughout the North, being largely Whig,
enlirely jgnored Taney's eminent legal qualilications, and his
briltinnt legal career, during which he had shared . . . the
feadership of the Maryland Bar and had attained high rank
at the Supreme Court Dar, both before and after his service
as Atlomey General of the United States.®

Tanecy was approved, after more than two months of spirited
debate, by a vote of 29 to 15 over veliement opposition including
Callwun, Clay, Crittenden, and Webster. He had actually been
rejected the year belfore but was re-submitted by a stubborn
Jackson.?

Iistory hias judged Chiel Justice Tauey as among the most
outstanding of Ameriean jurists, his tribulations prior to con-
firmation bring completely overshadowed by an exceptional ca-
reer. A contrile and tearful Clay related to Taney alter viewing
his work on the Court for many years:

;l G, Wannen, Tue Surscde Count v US. Hisrony 13-35 (rev. ed,
1935).
4 2£C. Wannen, THE Surnene Count v U.S, Histony 10 {rev. ed. 1535).
Blt at 12,
o Id. at 13-15.
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Mr, Chicf Justice, there was no man in the Tand who regretted
yaur appointiment to the place you now hold more tha [ did;
there was no Member of the Senate who opposed it moie than
1 did; but I have come @ say to you, and [ say it now in
parting, pabaps for the last tine—1 have witnessed your
judicial career, and it is due to mysclf and due to you that 1
should say what has heen the result, that T am satisfied now
that no man in the United States could have been sclected
more abundantly able to wear the ermine which Chicf
Justice Mmshall bonored.”

It is safe o conchule that paely pmtisan politics played the
mitjor role in Senate rejeetions of Supreme Court nominees during
the nincteenth century. The cases of Butledge and “Fanvey have
been related only for the putpose of highlighting a rather undis.
tinguished aspect of the histony of the Senate.

No implication should be diavwn from the preceding llml
Supreme Court nominations in the twenticth century have heen
without controversy beeause cetlainly this has not heen the ease.
However, until Llaynsworth only one nominee had been rejected
in this century. President Woodrow Wilson's nomination of Louis
D. Brandeis and the events surronnding it eertainly exhibit many
of the difliculties experienced by Judges Haynsworth and Cars-
well as Brandeis failed to receive the support of substantial and
respected segments of the kegal commuity. William Howwd
Talt, Elihu Root, aud three past presidents of the Amcerican Bar
Association sigued the following stateiment:

The undessigned feel nuder the painful duty to say . . . that
in their opinion, taking ioto view the reputation, characler
and professioual earcer of Mr. Lowis 1. Brandcels, he is not
a Gt peison to be a Member of the Supreme Court of the
Us*

Hearings were conducted by a Senate Judiciary subcomniittee
for a period of over four wonths, were twice-reopened, and the
record of the Liearings consisted of over 1500 pages.”

The nomination of Brudeis, like the nomination of Tlayns-
worth, Carswell and to sumne extent Fortas {to be Chiefl Justice)

TId. nt 16,
8§, llamus, supra note 2, at 99.
v id.
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guickly heeanme a cause celibre for the opposition party in the
Senate. The polilical nature of Brandeis’ opposition is indicated
by the fact that the confi mation vote was 47 to 22: threc
Progressives and all bat one Demoerat voted for Brandeis and
every lepublican voled agai-ist him.'°

The hasic opposition to Brandeis, like the basic opposition
to lHaynsworth and Carswll, was bormn of a belicl that the
nominee’s views were not compatible with the prevailiug views
of the Supremc Court at that time, Ilowever, the publicly
stated reasons for opposing Brandcis, just as the publicly stated
reasons for opposing Carswell and Hayusworth, were that they
fell below certain standards of “fitness.”

Liberals in the Senate actively opposed the nominations to
the Court of HHarlan Fiske Stone in 1925 and Charles Evans
Huglies five years later, for various reasons best summed up as
opposition to what opponeats predicted would be their con-
servatisy, llowever, it was generally coneeded by liberals sub-
sequently that they had misread the leanings of buth nominees,
who teuded to side with the Progressives on the Court throughout
their tenures, !

No review of the historic reasons Ior opposition to Supreme
Court nominees, even as cursory as this onc has been, would be
complete without mention of the Parker nomination. Judge John
]. Parker of North Carolina, a2 member of the United States Court
of Appeals for the Fourth Cireuit, was designated for the Supreme
Court by I'resident Iioover in 1930. Ilarris reports that opposi-
tion to Parker was essentially threefold. Ilc was alleged to be
anti-labor, unsympathetic to Negroes, and his nomination was
thought to be politically motivated.”?

Opposition to llaynsworth and Carswell followed an almost
identical pattern except that Judges Parker and Carswell were
spared the charges of ethical impropriety to which Judge Hayns-
worth was subjected. All three nowmivees, it is worthy of note
for the first time at this point, were from the Deep South.

As this altogether too brief historical review has demonstrated,
the Scnate has in its past, virtually without exception, based its

10 0] at 113,
M Ld. at 115-27.
12 Jd. at 127-32.
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objections to nominees for the Supreme Court on party or philo-
sophical considerations. Most of the time, however, Senators
sought to hide their political objections beneath a veil of charges
about fitness, cthics and other professional quatifications, In
receut years, Scwtors have aceepted, with a few eveeplions, the
notion that the advice aud consent responsibility of the Senate
should mican an inquiry into qualifications and not politics or
ideology. In the Brandeis case, lor exmuple, the majority chose
to characterize their oppusition as objecting (o bis fitness not his
libesalism. So there was a recognition that paely political opposi-
tion should not be openly stated beciuse it would not be accepted
as a valid reason for opposing & nomince. The proper inquiey
was jndged to be the matier of fitness. In very recent times it
has been the liberals in the Senate who have helped to codify
this standard. During the Kennedy-Joliuson years it was argued
to conservatives in regard to appointments the liberals liked that
the idcology of the nominee was of no concern to the Scuate. Most
agree that this is the proper standard, buat it should be applied
in & nonpartisan manner {0 conservative southern nominees as
well as northern liberal ones. Even though the Senate has at
various times made purely political decisions in its consideration
of Supreme Court nominees, cerlainly it could not be successfully
argued that this is an acceptable practice. Alter all, il political
matters were relevant to senatorial consideration it might be
suggested that a constitutional amendiment be introduced giving
to the Senate rather than the resident the right to nominate
Supreme Court Justices, as many argucd during the Conslitutional
Convention.

A pattern emerges running from Buatledge and Tauey through
Brandeis and Parker up to and including Iaynsworth and Cars-
well in which the Senate has cmployed deception to achicve its
pattisan goals. This deception has heen to ostensibly object to a
nomince’s fitness while in fact the opposition is born of political
expedicace.

In summmary, the inconsistent and sometimes unfair hehavior
of the Senate in the past and in the recent examples which follow
do not lead one to be overly oplimistie about its prospects for
rendering cquitable judgments abomt Supreme Court nominces
in the future,
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CLemEnT F. IavNswoar, Ji: INSENSITIVE O VICTIanzen?

For the grcat majmitn of mankind are satisfied with op-
pearance, as thongh they were sealitics, and ere often more
influcnced by the thiny that seemt than by those that are.

{ Author unkunown)

The resignation of Justice Abe Fortas in May of 1909 [oHlowing
on the heels of the succesiful eflot of the Senate the previous
Fall in stalling his appointi sent to be Chiel Justice, (e noming-
tion was willidrawn alter an altempt to inveke cloture on Senate
delnte was delealed) intensificd the resolve of the Scoate to
reassert what it considered Lo be its rightful role in advising and
consenting to presidential » ominations to the Supreme Court.

It was in this atmosphe e of senatorial questioning and public
dismay over the imptlicatio 15 of the Fortas resignation that P'resi-
dent Nixon submitted o tie Senate the name of Judge Clement
F. llaynsworth, Jr., of Sou h Caroling, to fill the Fortas vacancy.
Complelely aside from Judge Haynsworth's competence, which
was never successfully cha lenged, he had a number of problems
Eroin 2 political point of vie v, given the Democrat-controlled Cou-
gress. Since he was fron South Carolina his nomination was
immediately considered tc be an integral part of the so-called
southern strategy which v-as receiving considerable press com-
ment ab that thue. 1lis South Carolina residence was coustrued
as conclusive preol that he was a close [riend of the widely-
criticized senior Senator [rom that state, Strom Thurmond, whom,
in [act, he hardly knew. Discerning Senators found olleusive such
an allack against the nomince rather than the nominator, since
the southern strategy would be only in the latter's mind, il it
caisted. Nevertheless, this put the nomination in jeopardy [rom
the outset.

I addition, Talhor and civil rights groups mobilized to oppose
Jdere Haynsworth on philosophical grounds. Some of the pro-
ponents of the Judge, including their acknowledged leader
Senator Cook, might have had some difliculty on these grounds
had they conchuded that the philosophy of the nomince was
relevant to the Senate’s consideration. Senator Cook expressed
tie proper rode of the Senate well in a letter to one of his con-
stituents, a black student at the University of Louisville who was
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disgruntled over his support for the nominee. It read in pertinent
part as [ollows:

. . . First, as ta the guestion of his [Haynsworth's} view on
labor and civil sights matters, 1 find mysell in essential dis-
agreement with many of his civil rights decisions—not that they
in auy way indicate a pro-segregationist patters, but that they
do not oo the progressive pattenm D aonld bope toe How-
ever, as Senator Fdwand Keswedy pointed out to the con.
servatives a5 e spoke for the confasation of Justice 1hur.
good Marshall,

‘I belivve it is recognized by most Seoators that we me nnt
charged with the respousibility of approvieg a man to e
Associate Justice of the Supreme Cowrt only il his views
always coincide with our oun. We mie not secking a nince
for the Supreme Court who will express the majoity view of
the Scnale on every given issue, or on a given issue of funda.
mental importance. We wie inlerested really in knowing
whether the nomince hias the background, experience, quali-
fications, temperament and imtegrity to handle this most
sensitive, impostant, respowsible job.”

Most Senators, especially of wnoderate and liberal per-
suasion, have agreed that while the appointment of Judge
Haynsworth may have been unflottunate from a civil rights
point ol view, the ideology of the nominee is the responsi-
bility of the President. The Senatc’s judgment should be
made, thescfore, solely upon grounds of qualifications. As [+
ngree with Senator Kennedy and others that this is the only
relevant inquiry, 1 have coufined my judgment of this nemi-
nee's fitness to the issuc of ¢thics of qualifications?s

The ecthical guestions which were raised about Judge Tlavns-
wortlt were certaindy iclevant to the proper ingairy of the Senate
into gualifications for appointment. Alse distinction aund com-
petence had a proper bearing apon the matter of qualifications,
but Judge Iaynsworth's ability was, alimost uniformiy, conceded
by his opponeuts and thus was never o real factor in the dehate.
A sloppy and hastily dealted document {abelled the “Bilt of
Particulars” against fudge Haynswoith was issued on October 8,
1969, by Senator Bicch Bayh of ludiana, who had become the

13 Letter fromn Senatar Marddow W. Cock to Charles Hagan, October 21, 1969,
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de facto lcader of the anti-Ilaynsworth forces during the heariugs
on the nomination before Uie Judiciary Conanittee the previous”
month, This contained, in addition to several cases in which
it had been alleged during the hearings that Judge Haynsworth
should have refused to sit, several extrancous and a few inac-
curate assertions which weire swiltly rebutted two days later by
Senator Cook in a statemer t aptly labelled the “Bill of Corree-
tions.” This preliminary sgarring by the leaders of both sides
raised all the issues in the case but only the relevant and signifi-
cant allegations will be dis:ussed here, those which had a real
impact upon the Senate’s de cision. "

First, it was essential to determine what, if any, impropriety
Judge aynsworth had cornmilted, For the Senator willing to
make a judgment wpon the facts this required looking to those
facts. The controlling statute in situations where federal judges
might potentially disqualify themselves is 28 U.5.C § 455 which
reads:

Any Justice or Judge of the United States shall disqualify
himseif in any ease in which he has a substantial interest, has
been of counsel, is or has been a material witness, or is so
related to or connected with any pariy or his attorney as to
render it improper, in his opinion for him to sit on the trial,
appeal, or other proceeding thercin. [Emphasis added.]

Also pertinent is Canon 29 of the American Bar Association
Canons of Judicial Ethics which provides:

A judge should abstain from performing or taking part in
any judicial act in which his personal interests are involved.

Formal Opinion 170 of the American Bar Association construing
Canon 29 advises that a judge should not sit in a case in which
he owns stock in a party litigant.

The first instance cited by Judge laynsworth's opponenls as
an cthical violation was the much celebrated labor case, Darling-

14 Tor emnplete disenssion of all fssucs mised by the "Bill of Particolars™
seo sperceh of Senator Marlow W. Cook, 115 Cong. Ree, 512314-20 (daily ed. Oct,
13, 1969). Sce also Rrront or SeNATE Jupiciary COMMITTEE ON TUE NomMina-
TioN oF CLrmesT F. Haynswonmy, Jr., Exrcutive Ileront No, 91-12, 9lst Cong,.,
Lst Sess. (19069).
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ton Manufacturing Co. v. NLRB,"™ argned before and decided
by the Fourth Circuit in 1963. “The Judge sat in this case contrary
to what some of his Scnate opponents felt to liave been proper.
The facts were that Judge Tlaynsworth had been one of the
original incorporators, seven years before he was appointed to
the bench, of a company named Carolina Vend-A-Matic which
had n contract to supply vending inachines to one of Decring-
Millikin's (onc of the litigants) phuts. In 1937, when Judge
Iaynsworth went on the beneh, he orally resigned as Vice Presi-
dent of the Company but contimred to serve as a direclor anlil
October, 1963, at which time he resigned his divectorship in com-
pliance with a ruling of the U.5. Judicial Conference. During
19G3, the year the case was decided, Judge Ilaynsworth ovwned
one-seventh of the stock of Carolina Vend-A-Matie.

Sullice it to say that =ll case law in point, on a situation in .
which a judge owns stock in a company which merely does
business with one of the litigants hefore him, dictates that the
sitting judge vot disqualify himscH. And eertainly the Canons
do not address themselves to such a situalion. As Jolin P. Frank,
the acknowledged leading authority on the subject of judicial
disqualification testificd before the Judiciary Conunittec:

1t folivws that under the standard [ederal rule Judge Hayns-
worth had no alternative whatsoever, He was bouad by the
principle of the cases. It is a Judge's duly te refuse to sit when
he is disqualified, but it is equally his duty to sit when there
is no valid rcason not to . . . 1 do think it is petfectly clear
under the authority that there was virtually no choice what-
soever [or Judge Haynsworth except to participate in that
case and do his job as well as he could.?®

This testimony by Mr. Frank was never reluted as no one recog-
nized as an anthority ou the subject was discovered who held a
contrary opinion.

The second situation of significance which arose during the
Haynsworlh debate concerned the question of whether Judge

16325 F.2d 082 (4th Cir. 19913).

18 Hearings on Nomination of Clement F. Haynstweorth, Jr. of South Caraling
to be Associote Justice of the Supreme Court of the United Siates Bejore the
Senate Comm_ on the Judiclary, 9)st Cong., 1st Sess. 115-18 (1969).
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Iaynsworth should have sat in three cases in which he owned
stock in a parent corporation where one of the litigants before
him was a wholly owned sabsidiary of the parcut corporation.
These enses were Farrow v, Grace Lines, ne,)" Donohue v, Mary-
Ianed Casualty Co."® and Maryland Casnaliy Co. v, Baldwin.'®
Consistently ignored during the oulrage expressed over his
having sat ju these eases were the pleas of niuary of e Senators
supporting the nomination o look to the Loy to find the nuswer
o the question of whether Judge Hayaswortl shoubd have <is-
enadificd himsell in these situations,  Instead, the opponents de-
cided, compictely independent of the controlling statutes and
canons, that the Judge had a “substantial interest” in the omicome
of the litigation and should, therelove, have disqualificd himself,
Under the statute, 28 U.S.C. § 455, Judge Haynsworth clearly
had 1o daty to step aside. Two controlling cuses in a sitnation
where the judge actually owns slock in one of the litigants, not
as here where the stock w5 owuned in the parent corporation,
are Kinnear Weed Corp. v. 1mble Qil and Refining Co.*® and
Lamperi v. Hollis Music, [nc.* These cases interpret “substantial
interest”™ to mean “substantial interest” in the outcome of the
case, not “substantial juteres.” iu the litigant. And lhiere Judge
Iaynsworth not only did not have a “substantial interest” in the
outcome of the litigation, T did not even have a “substantial
intcrest” in the fitigant, Lis stock being a small portion of the
shares outstanding in the parcnt corporation of one of the Jitigants.
There was, therefore, clearh no duty to step aside under the
stalute. It is interesting to uc te that joining in the Kinnear Weed
decision were Chief judge Brown and judge Wisdom of the
Fi{th Circuit whom Joseph fauh, a major critic of the [layns-
worth nomination, had statedl at the hearings on the nomination
“woundd have heen heroie adeitions to the Supreme Court.”?
But was theie a duly to :tep aside in these parent-subsidiary
cases under Canon 297 The answer is again uneqguiveeally No.

11391 F 2d 330 (-1 Cis. 1967 ;.

1363 .2 412 {-Ath Cir, 1966},

12357 ¥.24 228 {4h Cir. 1960).

400 ¥ 2d 437 (5th Cir. 1968).

21105 F. Sopp. 3 (EDNY. 1952).

22 Hearings en Nomination of Cl t F. Haynsworth, Jr., supra note 15,
at 469,
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The only case law available construing ngoage similar to that
of Canon 29 is fonnd in the disqualilication statute of a state. In
Cential Pacific Raihoud Cao. v. Superior Comnit,? the state court
held that ownership of stock in a parent corporation did not
reqetive disgualilication in litigation iovoling a subsidiney. Ad-
wmilledly, this is only a state case, but signiliciotly there is no
fedesal case law suggesding any duty to step aside wlere a pndge
merely owns stock in the parent where the aabsidiany is befoe
the conrt. Presionably, this is becanse such a preposterons chak
lenge has never ocemed even to the most ingesions hvyer
vntit the opponents of Judge Haynsworth eeeated it Therefoe,
Fadge Thaynswortl violated no evistine stocad of ethical be-
hawvior in the parent-sulnidiay cases eseept that made up for the
oceasion by Lis opponents to stop is confirmation.

There was one other accusalion of significamee dining the
Haynsworth proceedings which shoulkd he diseussed. 1t concerned
the Judge's actions in the case of Brunswick Corp. ¢, Long.®!
The facts relevant 1o this consideration were as follows: on No-
vember 10, 1967, a panel of the Fourth Cireait, including Tudge
Haynsworth, heard oral argument in the case and imnediately
alter argument voted to allinm the decision by the Distriet Court.
Judge a, nsworth, on the advice of his hroker, purchased 1,000
shares of Brunswick on December 20, 1967, Judge Winter. to
whom the writing of the opinion had been assigned on Noveniher
10, the day of the decision, circulated his opinion on December
27. Judge Haynsworth noted his conenrrence on Jaunary 3, 1965,
and the opinion was released on Febroary 2. Judge Havoswarth
testified that he commpleted his particiption, in terms of the
decision-making process, on November 10, 1967, approshnately
six weeks prior 1o the decision to buy stock in Bronswick. Jadge
Winter conlirned that the decision had been substantially com-
pleted on November 103 Therefore, it could be strongly argied
that Judge Haynsworlle's partivipalion in Branswick terminated
on November F). However, even il it were conceded that hie sat
while he owned Brunswick stock it is impoitant to renember

21290 P 843 (Cal. 1931).
24992 F.2d 337 {4th Cir. 19G8).
218 28 [icarings on Nomination of Clement ', Haynsiworth, Jr, supra note 15, at
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that ncither the statute nor the canons require an antomalic
disqualification, although Opiuion 170 so advises. And the facts
show that his holdings weie so miniscule as to amount neither
to a "substantial interest” in the outcome of the litigation under
28 U.5.C. § 4535 or to a “sulistantial interest” in the litigant itsclf.
Clearly, once again, Judge Iaynsworth was guilty of no cthical
inrpropricty.

As mentioned earlier therz were other Iess substantial charges
by Naynsworth opponients sut they were rarely used by op-
ponents to justily oppositio r. These which Iive been mentioned
were the main arguments uscd to deny confinnation. 1t is appar-
ent to any objective stndent of this cpisade that llaynsworth
viokited no existing standa:d of ethical conduet, just those made
up for the oceasion by those vwho sought to deleat him [or political
gain. As lis competence an-l ability were virtually unassailable,
the opponents could not attick him for having a poor record of
accomplishment or [or beit g mediocre {an adjective soon to
become [amous in describing a subscquent nominee for the
vacancy). The ouly alternative available was to first, create a
new standard of conduct; iceond, apply this standard to the
nomince retroactively makin 7 him appear to be ethically insensi-
tive; third, convey the newl ~created appearance of impropricty
to the public by way of a pdlitically hostile press (hostile due to
an aversion to the so-ealled southern strategy of which 1layns-
worth was thought to be mi integral part); and fourth, prolong
the decision upon confirmalion for a while untit the politicians
in the Senate reacted to an aroused public. Judge Iaynsworth
was defcated on November 21, 1969, by a vote of 55-45. Ap-
pearance had prevailed over reality. Only two Democrats outside
the South {and one was a conservative—Bible of Nevada) sup-
poited the nomination, an indication of the partisan issue it had
become, leading the Washington Post, a lukewarm ITaynsworth
supportcr, to editorially comment, the morning after the vote:

The rejection, despite the speeches and comments on Capitol
Hili to the contiary, scems to have resulted more from ideo-
Togical and plainly political considerations than from ethical
ones. 1L is impossible to believe that all Northern liberals awd
all Southern conservatives have such diamatically dillerent
cthical standatds.
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CansweLL: Was He QuavLvien?

Even if e was mediocre, there are a lot of mediorre judges
and people and laeyers. They are entitled to a little 1cpre-
sentation, arcn't they, and a little chance? We can't have ol
Brandeises and Cardozos and Frankfurters aned stuff like that
there.

Senator Roman Tiruska
March 16, 1970

The Uaited States Senate began e new year in no ool
to reject another nomination of the Iresident to the Snpreme
Court. 1t would take an inciedibly poor nomination, students of
the Senate concluded, to deny the {resident his chaice in two
successive instances. Cirenmstances, however, brought [orth just
such a pomination. .

Subsequent to the defeat of Judge Haynsworth, President
Nixon sent to the Senate in Jaunary of 1970 the name of Judge
G. Ilarrold Carswell, of Ylorida and the Fifth Circnit.  Jodge
Carswell had been nominated 10 the Cirenit Conrt by President
Nixon the year before, after serving 12 vears en the U.S. District
Court for the Northern District of Florida at Tallahassee to which
he had been appointed by President Eisenhower.

Ile, too, faced an inilial disadvantage in that he came {rom
the south and was also considered hy the press o be a pat of
the southern strategy. This should have heen, as it should have
been for Haynsworlly, totally irrelevant to considerations of the
man and his ability, but it was a factor and it immediately mobil-
ized the not insignificant anti-sonth block in the Senate.

Many were troubled at the outset of the hearings about
reports of a “white supremacy” speech Carswell had made as a
youllful candidate for the legislature in Georgia in 1913, and
later by allegations that he had supported efforts to convert a
previously allawhite public golf course to an all-while private
country club in 1956, thus circumventing Supreme Court rulings.™
There were other less substautial allegations incliding lack of

28 Sce Hearinps on Nowmination of Cearpr Harrold Carsierll af § lorida to he
Awzoctaie Juslice of the Supreme Court of the United States Bofire the Senale
Comm_ on the Judiciary, 91st Cong., Zned Sess. (1970), Scc ake Rrranr or
SENATE Jumciany Conrd, oN Noumwation or Cronce [lannotp CanswELL,
Execurive Reront No. 91-14, 91st Cong., 2nd Scss. (1970},
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candor belore the Senate Judiciary Commitice (which had also
been raised agaivst Judge Haynsworth) but all of these were
svon supplanted by what became the real issue—that is, did
Carswell possess the requisite distinetion for elevation to the
High Court.

In attempling to determine by whal standards Judge Carswell
shouid be judged, some who had been very much involved in the
Haynsworth debate attempted to define the stamdands which
had been applicd o the previous nominee. Kentucky's Marlow
Couk ealled bis standard the “llaynsworth test” and subsequently
defined it as composed of essentially five elements, (1} com-
petence; (2) achicvement; (3) tewmperament; (4) judicial pro-
priety amd (5) non-judicial record.

Judge Haynsworth himseclf would not have passed this test
had he in Fact been gnilty of some ethical impropricty—that is,
il his judicial integrity had been compromised by violations of
any existing standard of conduct. His record of achicvement
was only attacked by a few misinforued columnists and never
really becmme an issue. And his competence, temperamnent and
the record of his Jile olf the bench was never guestioned, but a
breakdown in any of these areas might have been fatal also,

The judicial integrity component of the “llaynsworth test,”
previously describied as a violatiun of existing standards of conduct
for Federal judges, was never in question in the Carswell pro-
ceedings. It was impossible Far him to encounter difficulties similar
to those of Judge Haynswo-th beeause he owned no stocks and
had not been involved in a1y business ventures twough which a
conflict might arise. Certainly, his non-judicial record was never
guestioned, nor was it a factor raised against any nominee in this
century.  Disqualifying non-judicial activities referred to lhere
could best be illustrated by e:amples such as violations of lederal
or state law, or personal problems such as aleoholism or drug
addiction—in other words, Jdebilitating lactors only indirectly re-
lated to eflectiveness on the sench.

Lowever, all the other eriteria of the "[laynsworth test” were
vaisced in the Carswell case aid eaused Senators secking to make
an objective appraisal of the wminee some difficulty. First, as to
e quiestion of compelence, 1 Ripon Socicty Report and a study
of the nominee's reversal poreentages by a group of Columbia
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law students revealed that while a U.S. District Jndge lie had
been reversed more than twice as often as the mverage federal
district judge amt that he nnked sisty-first in reversals among
the 67 federal trial judges in the south. Nuwincerous resersals alone
might not have been a relevant factor; e conld have Deen in the
vangiard of his profession some spred. This defense, howeser,
ignored simple facts about whicl even a first year law studemt
would be awmre. A federa) district judize’s daty in most instances
is to follow the v as laid down by higher anthmity, Carswell
appeared to have n chionie inabilily to do this. No comparable
performance was ever imputed to Judge Haynsworth even by
his severest crilics.

Sccond, in the area of achicvement, he was totally lacking,
He had no publications, his opinions were rarely cited by other
judges in their opivions, and no capertise in any mea of the
law was revealed. On the conlrary, Judge Haynswomth's opinions
were often cited, and he was a 1ccognized expert in several fields
including patents and tradenuuks, habeas corpus cases, and labor
Jaw. In addition, his opinions on Judicial administration were
highly valued; he had heen ealled upon to testify before Senator
Tydings’ subcommittee on Tmprovements in Judicial Machinery
on this subject in ine of 1969,

In addition to his Yack of proflessional distinetion, Judge Cars-
well's temperament was also questionable. There was unrelmitied
testimony before the Judiciary Connnittee that he was hostile
to a certain class of litigants——imunely, those fmolved in litigation
Lo insurc the right to vote to all citizens regardless of rce por-
suant to the Vaoling Rights Act of 19635, There had been testi-
mony that Judge Haynsworth was anti-labor and anti-civil rights,
but these elarges alleged anot persomal antipathy but rather
philosophical bias in a certain direction such as Justice Coldbeig
nmight have been expected to exvhibit against inanagement in labor
cascs. Such philosopliical or ideological cousiderations, as pointed
out earlicr, are mare properly a concern of the President amd net
the Senate, which shonld sitin judgment npon qualifications ouly.,

And finally, 2 telling factor possibly revealing something
about both competence and temperament was Judge Carswell’s
inability to seenre the support of his fellow judges on the FFifth
Circuit. By contrast, all Fifth Citcuit judges bad supported Judge

65-953 0 - 87 - 3




60

24 . Kentucky Law Jounnar {Vol. 59

Homer Thornberry when hie was nominated in the waning months
of the Johnson presidency, even though that was not considered
an outstanding appointment by many in the country. All jucges
of the Fourth Circuit had readily supported Judge Haynsworth's
nomination. Therefore, it was highly unvsual and significant
that Judge Carswell could not secure the support of his [clow
judges, especially when one considers that they must have as-
simed at that time that they would have to deal with him con-
tinually in [uture years should his nomination not be confinned.
Iis subscquent decision to leave the beuch and run for political
oflice in Florida sceking to convert a wave of sympathy over
his [rustrated appointment into the consolation prize of a United
States Scnate seat only tended to confinn the worst suspicions
about his devotion to being a memnber of the Federal Judiciary.

Judge Carswell, then, [ell short in three of the five essential
criteria evolving out of the Iaynsworth casc. This compelled a
no vote by the junior Senator [rom Kentucky and he was joined
by several other Senators who simply could not, in good con-
science, vote to confirm despite the wishes ol most of their con-
stituents. OF the southern &enators who had supported Ilayns-
worth, Spong, of Virginia, al Fulbright, of Arkansas, switched.
Gore, of Teunessce and Ya lorough, of Texas, voted ro again
and the only Democrat outiile the south of liberal credentials
who had supported the lliynsworth nomination, Gravel, of
Alaska, joined the opponent: his time.

Judge Carswell was defeated 51-45 on April 8, 1970 by essen-
tially the same coalition which had stopped Judge llaynsworth,
The justification for opposition, however, as this article secks to
demonstrate, was much sowrder. Some undoubtedly voted in
favor of Carswell situply beca ise he was a southern conservative.
Others, no doubt, voted no for the same reason. The key Senators
who determined his fate, how :ver, clearly cast their votes against
the Iiruska maxim that medioerity was entitled to a scat on the
Supreme Court.

Hanny M. Brackav i ConrmMaTION AT LAST

The political problem, the-efore, is that so much must be
eaplained in distinguishing between Haynsworth and Block-
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wmun, and when the explanations are made there is still room
for the political mgument that Haeynsworth should hace heen
confirmed in the first place.

Richard Wilson

Washington Evening Star

April 20, 1970

President Nixon neat sent to the Senate to [ill the vacancy of
almost one year created by the Fortas resignation a childhood
friend of Chicl Justice Warren Burger, his first conrt appointment,
Judge Ilarry A. Blackisun, of Minnesota and the Eiglth Cirenit.
Judge Blackmun had an initial advantage which Judges [Taysworth
and Carswell had not enjoyed—he was not [rom the South. Once
again, in judging the nominee it is appropriale to apply Senator
Cook’s “Haynsworlh test.”

Judge Blackmun’s competence, temperament, and non-jndicial
record were quickly established by those charged with the
responsibility of reviewing the nomination,” and were, in any
event, never questioned, as no one asked the Judiciary Commiittee
for the opportunity to be heard in opposition to the nomination,

In the area of achievement or distiuction, Jndge Blackmuan
was completely satisfactoy,  lle had published three legal
articles. “The Marital Deduction and Its Use in Minnesota;™*
“The Physician and His Estate;™ and “Allowance of In Forma
Pauperis in Section 2255 and labeas Corpus Cases.™ In ad-
dition, at the time of his selection he was chainman of the Advisory
Committee on the Judge’s Function of the American Bar Associa-
tion Special Commillee on Standards [or the Administration of
Criminal Justice. Moreover, he had achieved distinction in the
arcas of federal taxation and medico-legal problems and was
considered by eolleagues of the bench and bar to be an expert in
these fields.

The only question raised about Judge Blackinan vwas in the

37 See Hcarings on Nomination of h‘any A. Blackninn of Minnrsota to he
Assoctate Justice of the Supreme Court of the United States Before the Scnate
Comm. on the Judiciary, 91st Cong., Zod Sess. (1970).

28 Blachnmn, The Maital Der;;:c!iun andd Its Use in Minnesota, 36 Misn. L.
Nev. 50 (195]1).

28 Blackmun, The Fhysiclan end 11s Estate, 30 Mien. Mrp 1073 {1953)

80 Blackmun, Alfocance of In Forma Paupens in Scction 2255 and Habmv
Corpus Cases, 43 F.R.D. 343 (1968},
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arca of judicial integrity or cthics. Judge Blackmun, since his
appointment to the Eighth Circait by President Eisenliower in
1959, hiadl sat in three cases in which le actually owned stock in
one of the litigauts before him: Hanson v. Ford Motor Co.,™
Kotula v, Ford Motor Co.,"® and Mahoney v. Northwestern Bell
Telephone Co™ I a fourth case, Minnesota Mining and Manu-
facttning Co. v. Superior Insulating Co.* Judge Blackmun acting
similarly to Judge aynsworth in Brunswick, bought shares of
one of the liligas alter the decision but before the denial of a
pelitiom Tor rehearings.

As previously mentioned, Judge Haynsworth's participation in
Brunswick was criticized as violating the spirit of Canon 29 and
the literal meaning of Formal Opinion 170 of the ABA, thus show-
ing an iuscositivity to judicial ethics, but Judge Blackmun
acted similarly in the 3M case and was not so criticized.
Except as it could be argued in Brunswick, Judge Haynsworth
never sat in a case in which he vwned stock in one of the litigants
but, rather, three cases in which lie merely owned stock in the
parent corporation of the litigaut-subsidiary, a situation not un-
ethical mider any existing standaid, or even by the wildest stretch
of any Jegal imaginalions, except thuse of the anti-llaynsworth
leadership.

Judge Blackmun, on the other hand. committed a much more
clear-eut violation ol what could be labelled the “Bayh standad.”
Senator Bayh, the leader of e opposition in both the Haynsworth
and Carswell eases, ignored this Lreach of his Hayusworth test
with the following interesting justification:

Ne [Blackmun] discussed s stock holdings with Judge John-
son, then Chief Judge of tle Circuit, who advised hin that
his holdings did not coustit e a “substantial interest” under
28 USC 455, and that he wa: obliged to sit in the ease. There
is no indication that Judge Iaynsworth ever disclosed his
financial interest to any coll 2ague or to any party who miglit
have [elt there was an appaient conllict, before sitting in such
case.?® [Emphasis added.}

31274 F 2d 536 {8th Cir. 196G0).

32 318 1.2 732 (8th Cir. 1901)

8377 F 24 519 {Sth Cir. 1967)

34 244 1.2 478 { 8th Cir, 1960),

38 Nrrour o SENATE Jumciany ¢Joaee. oN Nosminatrion of Hanry A, Brack-
amyN, Execunive leront No. 91-18, 'Hst Cong., 2nd Sess. @ (1870). -
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Judge Haynsworth did not inform the lawyers becanse nnder
existing Fourth Cirenit practice he lound no significant interest
and, thus, no duty lo disclose to the kavw yers. In any event, Judge
Blackmun did not inform any ol the L yers in any of the cases
in which he sat, either. Judge Blackimm asked the chicf jidge
his advice and 1clicd upon it. Judge llaynsworth was the chicl
judge.

Chief Judge Johnson wmdl Chicl Judge Haynsworth both
inlerpreted that standind, as it existed, not as the Seonator fiom
Indiana Jater fashioned it “That imterpretation was, as the sup-
porters of Judge Hayusworth said it was, and in accord with
Chicf Judge Jolmson who deseribed the meaning of 28 US.C.
§ 455 to be “that a judge should sit regardless of interest, so long
as the decision will not have a significant elfect vpon the valie
of the judge’s interest.™

In other words, it is not inlercst in the litigant but interest
in the outcome of the litigation which requires stepping aside.
But cven H it were interest in the litigant, the interests of Black-
mun were de minimis and the iterests of Haynswortl were not
only de mininis, hut were one step removed—that is, his interest
was in the parent corporation where the subsidiary was the
litigant.  Furthermore, the case law, what little there is, and
prevaiting practice dictate that in the parent-subsidiary situation
there is no duty to step aside,

As Johay Frank pointed out to the Judiciary Committee during
the Haynsworlh hearings, where there is no duty to step aside,
there is a duly to sit. Judge Haynswortly and Judge Blacknum
sat in these cases Decarse under existing standiuds, not the
convenient ad hoc standard of the Taynsworth opponents, they
both had a duly tosit, Bet it is worth noting that il one were o
require a strict adherence to the most rigid standard =1 ormal
Opinion 170, which states that a judge shall not sit in a case in
which he owns stock in a party Hligant—Judge Havnsworth whom
Senator Bayh opposed had unly oue arguable violation, Bruns-
wick, while Judge Blucknn whom Senator Bavl supported had
one arguable vivlation, 3M, and three clear violations, Hansen,
Kotula and Maloney.

The Senator from Indiana alo mgned that since Jodge Black-

2 id,
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nuen stepped aside in Bridgeman v, Gateway Ford Truck Sales,”
arising after the IIaynsworth aflair, a situation in which he owned
stock in the parent Ford which totally owned one of the sub-
sidiary-litigants, he “displayed a laudable recognition of the
changing nature of the standards of judicial conduct.”™ Of
course, Judge Blackmun stepped aside after seciug what Judge
Hayusworth had been subjected to. Haynsworth did not have an
opportunity to step aside in such situations since this new Bayh
mile was established during the course of his demise. Certainly
Judge Haynsworth would now comply withi the Bayh test to avoid
[urther attacks upon his judicial integrity just as Judge Blackimun
wisely did in Bridgeman.

It is clear, then, to any objective reviewer, that the ITaynsworth
and Blackinun cases, aside fromn the political considerations in-
volved, were virtually indistinguishable. If anything, Judge
Blackmun Lad much more flagrantly violated that standard used
to delcat Judge Haynsworth than had Judge Ilaynsworth, How-
ever, Judge Blackmun violated no existing standard worthy of
denying him confinnation and he was quite properly confinmed
by the Senate on May 12, 1970 by a vote of 88 to 0,

A New Test Can One BE ComrFiep?

Bad laws, if they exist, should be vepealed as soon as possible,
still, while they continue in force, for the sake of example
they should be religious'y observed,

Abraham Lincoln

it has been demonstrateel that Judges Laynsworth and Black-
mun violated no existing st.ndards worthy of denying either of
them confirmation. Judge Carswell’s defent, like Judge 1layns-
worth's, was also due in parl to the application of a new standard
—it having been argued th: t mediocro nominces had been con-
finned in the past, a fortioni Carswell should be also. Yet, cer-
tainly achicvement was alaays a legitimate part of the Senate’s
consideration of a nominee for confirmatlion just as ethics had

87 No, 19, 749, {¥cbruary 4, 970).
83 croitT OF SENA1E Jupictan ¥ Conne, ON NominaTion oF Hanny A, DLack.
MUN, supra note 34, at 10,
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always been. The Senate simply ignored medioerity at various
times in the past and refused to do so in the case of Carswell.
And in the case of Ilaynsworth it made up an wirealistic standird
of judicial propricty to serve its political purpuses and then
ignored those standards ier in regard to Judge Blackmun
Lecause politics dictated confirmation.

Yossibly, new standards should be adopted by the Senate
but, of course, adopted prospectively in the absence of a
pending nomivation and not in the conrse of comBinmation
procecdings. In this regad, Senator Bayh has now intioduced
two bills, The Jadicial Disqualification Act of 1970 and the Omni-
hus Disclosure Act which, il enacted, would eodify the standards
he previously employed to defeat Judge Hayusworth. This legis-
lative elfort is an admission that the previously applied standards
were honexistent at the time. Those bills are, however, worthy.
of serivus consideration in a continuing clfort to improve judicial
standards of conduct. Some standmds have been suggested here
and will be recounted again but first somme observations abowt
the body which must apply them.

First, it is sale to say that anti-sovithern prejudice is stif very
much alive in the fnd and particnlnly in the Senate. Although
this alone did not cause the deleats of Haynsworth and Carswell,
it was a major factor. The [act that so many Senators were willing
to create a new cthical standiud [or Judge Haynsworth in Novem-
ber, 1969, in order to insure his deleat and then ignore evert
more {lagrant violations of this newly established standard in
May of 1970, can ouly be counsidered to demonstrale sectional
prejudice.

Another omiuous aspect of the past vear’s events has been
that we have seen yet another example of the power of the press
over the minds of the people. As Wendell Phillips once com-
nmented, “We live nnder a government of men and morning
newspapers.” Cerlainly, one should not accuse the working press
of distorting the news. The reporters were simply conveying to
the nation the aceusations ol the Senator from Indiana and others
in the opposition camp. These aceusations were interpreted by
a misinformed publie outside the sonth (as indieated by prominent
public opinion polls) as conclusive prool of Judge Haynsworth's
inpropriety and Judge Carswell's racism, neither of which was
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ever substantiated. The press should remain unfcttercd, but
public figures must continue to have the eourage to staud up to
those who would usc it for their own narrow political advantage
to destroy men’s reputations, and more jmportantly, the aura of
diguity which should properly surromnd the Supreme Court.

Some good, however, has come [rom this period. Senatorial
assertion against an all-powerful Executive, whoever lic may be,
whethier it is in foreign allairs or in Supreme Court appuintmcuts,
is liealthy for the conntry. Such assertious belp restore the con-
stitutional checks and balances between our brauches of govern-
nmient, thereby helping to preserve our institutions and maximize”
our freedom.

In addition, the American Dar Association has indicated a
willingness to review its ethieal standards and has appointed a
Speciul Conmnittee on Standards of Judicial Conduct, under the
chairmanship of Judge Traynor, which issued a Preliminury State-
ment and Interim Report which would update the ABA Canous
of Judicial Ethics. This report was discussed in public hearings
on August 8t and 10th, 1970 at the Annual Meeting of the ABA
in St. Louis and may be placed on the agenda for consideration
at the February, 1971, mid-year mecting of the louse of Dele-
gates. Both supporters aud opponents of Judge llaynsworth
agreed that a review and overhaul of the ABA's Canous of
Judicial Ethies was needed. This should be valuable and useful
to the Senate as the Judiciary Commitliee under Senator Eastland
has made a practice of requesting reports on Presidential nowi-
nees to the Supreme Court by the Standing Commitlee on the
Federal Judiciary of the ABA. This practice probably should be
continued as the Senate has wot, in any way, delegated its
decision upon confinnation to this outside organization. Rather,
it secks the views of the ADA before reporting nominees to the
Judiciary to the floor of the Scenate just as any committee would
seek the views of relevant outside groups before proposing
legislation.

Altheugh not central to the considerations of this article, it
shonld be noted what the Executive may have learned from this
period. President Johnson undoubtedly discovered in the Fortas
and Thornberry noininations that the Scuate could be very
reluctant at times to approve nominees who might be classified
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as persona} friends or “crouvies” ol the Execulive. It was also
establishicd that the Senile would frown upon Justices of the
Supreme Court acling as advisors to the President as a violation
of the concept of scparation of powers. This argrnment was used
very effectively against the elevation of Justice Fortas to the
Chicf Justiceship as he lad bheen an advisor to President Johuson
on a myriad of matlers during his tenure on the Court. Presi-
dent Nixon learned during the Carswell proceedings that a
high degree of competence wondd tikely Dbe required by the
Senate before it approved luture nominces. e also leared
during the Haynsworth case that the Senate would likely recuire
strict adherence to standmds of jndicial propriety.
Unfortunately, as a result of this episode, the Administration
has adopted a very questionable practice in regard to [ature
nominations to the Supremne Court. Attorney General John M
Mitchell announced on July 28, 1970 that the Justice Department
would adopt a new procedure nider which the Attorney General
will seek a complete investigation by the ABA’s Standing Com-
mittee on the Federal Judiciary before recommending anyone
to the President for nomination to the Supreme Court. This
Conmiittee has already enjoved virtually unprecedented influence
in the relection of U.S, District and Circuit judges as this Ad-
ministration has made vo nominations {0 these Courts which
have not reccived the prior approval of this twelie man Com-
miltee. In cllect, the Administration, aller delegating to this
Committee velo power over lower federal court appointments,
has now broadened this authority to cover its sclections to the
Supreme Court. Complete delegation of authority to an outside
organization of so awesome a respounsibility as designating men
to our federal District and Circuit Courts is bad enougly, hut such
a delegation of authority to approve, on the Supreme Court level,
is most unwise. Far from representing all Jawyers in the conntry,
the ABA has historically been the repository of “bhig-firm,”
“defense-oriented.” “corporate-type lawyers” who may or may
not make an objective appraisal of a prospective nomiuce.
if President Wilson had ashed the ABA for prior approval of
Braudeis, the Sapreme Court and the nation would never have
benefitted from his great legal talents. The presumption that
such an outside organization as the American Bar Association is
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betler able to pass upon the credentials of nominces for the
federal courts and cspecially the Supreme Court than the Presi-
dent of the United States who is given the constitutional authority
is au erroncous judgment which the passage of time will hopefally
see reversed.™ This is not.to imply that ABA views would not
be nseful W the Exeentive fn ils considerations just as they are
usclul to hut not detenminative of the actions of the Senate (the
Senate having rejecled ABA npproved nominces Haynsworlh and
Carswell),

What standiud then can be drawn for the Senate from the
cxperiences of the past year in advising and cowsenting to
Presidential nominations to the Supreme Court? They have becen
set out above but should be reilerated in conclusion. At the
outset, the Sennte should discount the philosophy of the nomince.
In our politically centrist socicty, it is highly unlikely that any
Exceutive would nominate a man of such extreme views of the
right of the left as to be disturbing to the Senate. Ilowever, a
nowmination, for exmnple, of a Comnunist or a member of the
Awerican Nazi Parly, would have to be considered an exception
to the recuimmiendation that the Senate leave ideological con-
siderations to the discretion of the Executive. Political and
philosophical eonsiderations were often a factor in the nincteenth
century and arguably in the Parker, Ilaynsworth and Carswell
cascs also, but this is not proper and tends to degrade the Court
and dilute the constitutionally proper authority of the Exccutive
in this area. The President is presumably elected by the people to
carry out a program and altering the idevlogical directions of
the Supreme Court would scem to be a perfectly legitimate part
of a Presidential platfonn. To that end, the Constitution gives to
him the power to nominate, As mentioned earlier, if the power
to nominate had been given to the Senate, as was considered
during the debates at the Constitutional Convention, then it
would be proper for the Senate to eounsider politieal philosophy.
The proper role of the Senate is to advise and consent to the
particular nomination, and thus, as the Constitution puts it, “to
appoint.” This taken within the countext of modern times should

M Nt sce Walsh, Sclection f Supreme Court Justices, 56 A.B.A.). 550-G0
{1970); Reront or THE StANmnG ComM. oN THE FEDERAL JupiCIARY OF Tng
AsriucaN Bar Associamion (1970 .
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mean an examination only into the qualifications of the Presi-
dent’s nomince.

In examining the qualifications of a Supreme Court nominee,
use of the following criteria is recommended. First, the nomince
must be judged competent, e shonlkl, of course, be a fawyer
although the Conslitution does not vequire il Iadiciad experi-
ence might salisly the Scoute as to the nondinee’s compelence,
although the President should certainly not be restricted to
vaming silting judges.  Legal scholns as well as practicing
lawyers might well be Tfound competent.

Sccond, Uie nominee should be judiged to have obtained sone
level of achicvement or distinction.  Alter all, it is the Supreme
Court the Senate is considering not the police court in Hoboken,
N.J. or even the U.S. District or Cirenit Courts. This achicvement
could be established by writings, but the absence of publications,
alone would not be fatal. Reputation at the bar and heneh wonld
be sigunificant. Quality of opinions if a sitting judge, or appellate
bricfs il a practicing attorney, or articles or books if a law pro-
fessor might establish the requisite distinction.  Certainly, the
acquisition of expertise in certain areas of the law would he an
important plus in determiniug the level of achievement of the
nomninec.

Third, temperament could be significant. Althongh diflienlt
to establish and not as important as the other criteria, tempera-
ment might become a factor where, for example in the ease of.
Carswell, a sitting judge was alleged to be hostife to a certain
elass of litigants or abusive to lawvers in the courlroom.

Fourth, the nominee, il a judge, must have violated o
existing standard of ethical conduct rendering him uvnfit for
confirmation. If the nominee is not a judge, he must not have
violated the Canons of Ethies and statutes which apply to condnet
required of members of the bar. If a law professor, he must be
[ree of violations of ethical standards applicable 1o that pro-
fession, for examiple plagiarism.

Fifth and finally, the nominee mist have a clean reeord in
his life off the bench. Fle should be free from prior criminal
vonviction and not the possessor of debilitating personal problems
such as aleololism or drug abuse. Tlowever, this final criterion
would rarely come into play due to the inteusive personal investi-
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gations customarily empliyed by the Exceutive before nomina-
tions are senl lo the Senale.

In conclusion, these c:iteria for Senate judgment of nominees
to the Suprene Court are recommended for future considerations.
It will always be diflicult o obtain a fair and impartial judgment
[rom such an inevitably political body ns the United States Senate,
However, it is suggested that the true mcasure of a statesinan
may well he the ability to rise above partisan political cousidera-
tions to objectively pass upon another aspiring human being.
While the author retains 10 great oplimism lor their future usnge,
these guidclines are now, nevertheless, left behind, a fitting
epilogue hopeluily to a riost unique and unforgetlable era in the
history of the Supreme C.ourt.
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Senator McCoNNELL. I do not see any point, particularly being
this far down the seniority scale, in reiterating all those criteria.
We will go into them at length later. I also came back and worked
with you, if you will recall, when your own nomination was before
the Senate Judiciary Committee.

In the meantime, I, like everyone else, have had a chance to ob-
serve your work for the last 15 years, and I want to just tell you,
Mr. Justice Rehnquist, it is a privilege to have known you before
your nomination, to have worked with you on frequent occasions in
those days; to watch the humility, grace, and dignity with which
you have handled your position on the U.S. Supreme Court for the
last 15 years.

There is no man in the entire country, or woman, in the entire
country, in my opinion, better suited for this job, at this particular
time, than you are. And so I am excited to support your nomina-
tion. It is a thrill to be here and to see you before this group, being
proposed for the Chief Justice position, and you can count on my

support.
Mr. Chairman, I also had an opening statement which I would

also like inserted in the record.
The CrHalRMAN. Without objection, so ordered.
Senator McConNELL. Thank you, Mr. Chairman.
[The statement follows:]

PREPARED STATEMENT OF SENATOR MiTcH MCCONNELL

Mr. Chairman, I would like to add my voice today in wholehearted support of the
nomination of William Hobbs Rehnquist to be Chief Justice of the United States. I
commend and fully endorse President Reagan’s selection of Mr. Justice Rehnquist,
and urge my colleagues on this committee to expeditiously report out this nomina-
tion recommending confirmation without reservation.

After careful consideration of those factors I believe ought to be weighed in evalu-
ating Presidential nominations to the Supreme Court, I have come to the conclusion
that Mr. Justice Rehnquist is, professionally, exceptionally well qualified to lead our
Nation’s highest court. Furthermore, I am pleased to be able to add my personal
endorsement of this nominee as well as 2 man of great integrity, wisdom and fore-
sight. I can assure my colleagues that Bill Rehnquist will not only serve the Court to
the utmost of his vast abilities, but perform those duties with distinction.

In 1970, when I served as chief legislative assistant to the then junior Senator
from Kentucky, Marlow W. Cook, I had the opportunity to express my views on the
judicial selection process in a Kentucky Law Journal article. The occasion for my
reflection then was the nominations of Judges Haynsworth and Carswell to the Su-
preme Court and subsequent Senate action on these nominations. The views I ex-
pressed some sixteen years age continue to guide by thoughts on the judicial selec-
tion process today. o

At the time, I set forth five criteria by which the qualifications of a Supreme Court
nominee might be judged. I said then, and continue to believe now, that our conati-
tutional role in providing the President with our advice and consent in respect to
nominations to our Nation's highest court is frankly the most important role the
Senate plays. For it is the Supreme Court which guards the most fundamental
fabric of our society—the rule of law.

First and foremost, a nominee must be judged competent. Like all nominees to the
Federal bench, Justice Rehnquist has been evaluated by the American Bar Associa-
tion’s Standing Committee on the Federal Judiciary. The fourteen members of that
committee are charged with evaluating on a professional and objective basis the
qualifications of a nominee. That committee, by the way, is also the only non-gov-
ernmental group that has direct input into the evaluation of a potential Federal
judge. In the case of Justice Rehnquist, the ABA committee will have had two sepa-
rate opportunities to evaluate his qualifications.

In 1971, the ABA committee concluded that:

“Mr. Rehnquist meets high standards of &rofessional competence, judicial tem-
perament, and integrity. To the committee this means that from the viewpoint of
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professional qualifications, Mr. Rehnquist is one of the best persons available for ap-
pointment to the Supreme Court.”

Mr. Rehnquist’s tenure as Associate Justice of the Supreme Court has certainly
substantiated this evaluation. And I am confident that when the ABA committee’s
present evaluation is presented to this committee, it will not only equal but surpass
the previous finding.

e second criterion 1 proposed to apply to Supreme Court nominees was based
upon achievement. Sixteen years ago, in referring to the nomination of one candi-
date for the Supreme Court, I noted that “[A]fter all, it is the Supreme Court the
Senate is considering not the police court in Hoboken, N.J. or even the U.S. district or
circuit courts.” Qur Nation’s highest court demands the highest level of excel-
Ience. Mr. Chairman, this nominee hag more than amply demonstrated that level of
excellence.

Mr. Rehnquist has consistently demonstrated a level of professional achievement
that all members of the legal profession may envy. After graduation, Mr. Rehnquist
served as a law clerk to Mr. Justice Robert H. Jackson. After his clerkship with
Justice Jackson, Mr. Rehnquist entered private practice in Phoenix. When he left
Phoenix in 1969, to serve in the Justice Department, he was rated at the highest
level in Martindale-Hubbell. I can testify from personal knowledge as to his ability
as an Assistant Attorney General of the United States. And as the record of this
hearing will amply demonstrate, Mr. Justice Rehnquist has excelled as a member of
the Supreme Court. Mr. Chairman, I can think of no man better qualified to serve
as Chief Justice of the United States.

Third, judicial temperament is vitally important. Service on the Supreme Court
demands that an individual possess the highest degree of fairness, integrity, and
courtesy. I know from my own experience, that Bill Rehnquist certainly conforms to
these standards. As an aside, although I would not characterize it as being a formal
prerequisite to service on the Court, I would mention Bill’s well developed sense of
humor. I am sure that sense of humor has and will continue to promote the necessary
comradery among nine individuals engaged in such stressful and intense re-
spongibilities.

The final two criteria I would apply to nominees require that the nominee must
have violated no standard of professional conduct rendering him unfit for confirma-
tion, and nor committed any serious impropriety in private life. While 1, regretfully,
anticipate attempts to cast doubt on Mr. Rehnquist’s character on the basis of
events delved into at length in his prior confirmation hearing, I am absolutely confi-
dent that these attempts will necessarily fail. These allegations speak more to the
politics of the confirmation process than to the personal integrity and professional
competence of the nominee, The “evidence” brought forward to date has failed to
raise even a scintilla of doubt in this Senator’s mind. Fortunately, we have not
reached the day, I hope, when trial by media rules the confirmation process.

I was particularly troubled by a series of recent articles focused on memoranda
produced by Justice Rehnquist during his clerkship with Justice Jackson. In a letter
to the editor of the Washington Post, John G. Kester, a former clerk for Justice
Jackson, discussed how faulty this line of attack has been. It is precisely a sense of
conviction and strength of opinion that makes a élerk valuable to a Justice. I would
urge my colleagues to focus on the relevant body of writing—dJustice Rehnquist’s
opinions for the Supreme Court.

While I fully respect the opinions of my colleagues who disagree with the choice
of Mr. Rehnquist, and who would have made a different choice, I believe that a
heavy burden must be met by those who would have this nominee rejected. Under
the Constitution, our duty is to provide advice and consent to judicial nominations,
not to substitute our judgement for what are reasonable views for a judicial nomi-
nee to hold. I believe that if this nomination proceeds on the merits, William Hobbs
Rehnquist will be quickly confirmed as our next Chief Justice of the United States.

The CHAIRMAN. The able and distinguished Senator from North
Carolina, Mr. Broyhill.

STATEMENT OF HON. JAMES T. BROYHILL, A U.8, SENATOR FROM
THE STATE OF NORTH CAROLINA

Senator BRovHILL. Thank you very much, Mr. Chairman 1 appre-
ciate the opportunity to participate in this historic event. In his
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years on the Court, Associate Justice Rehnquist has proven himself
to be a man of great intellect, and also of high integrity.

More importantly, he has continued in his respect for, and has
continued a defense of, his views of the Constitution.

Now the President has appointed Associate Justice Rehnquist as
the Chief Justice with the full knowledge and recognition of those
strong views. The President knows that strong leadership is needed
on the Court, and that Justice Rehnquist has shown the capability
of carrying out that responsibility.

The president also has the right, and I think the responsibility,
to nominate a person who shares his views on the interpretation of
the Constitution.

I look forward, Mr. Chairman, to the exchange of views in these
hearings, and participation of these witnesses before the commit-
tee. Thank you very much.

The CHAIRMAN. Thank you very much. Is Senator Ted Stevens in
the Hall? He indicated he wanted to make a statement.

{No response.]

The CHAIRMAN. Senator Stevens can place his statement in the
record or he can come later, as any other Senator can.

Now, we will have one witness this afternoon whose wife is in
the hospital and he has got to leave. That is the Honorable Griffin
Bell, a former circuit judge. Judge Bell, if you will come around.

Judge Bell, if you will stand and be sworn. Will the evidence you
give in this hearing be the truth, the whole truth, and nothing but
the truth, so help you God?

Judge BELL. I do.

The CHAIRMAN. You may proceed.

TESTIMONY OF HON. GRIFFIN B. BELL, KING & SPALDING,
ATLANTA, GA

Judge BeELL. Mr. Chairman and members of the committee, I
have a statement which I have submitted and I would ask that it
be included in the record.

The CHAIRMAN. Without objection, so ordered.

Judge BEeLL. I will make a very short statement, based on the
paper that I have submitted.

I appear in support of the President’s nomination of the Honora-
ble William H. Rehnquist to be Chief Justice of the United States.

I have known Justice Rehnquist since shortly after his appoint-
ment and confirmation to be an Assocciate Justice of the Supreme
Court, and have followed his career, as well as his writings on the
Supreme Court. In fact I have followed the opinions of the Court
Ehroughout the period of hig service, 15 years of service on the

ourt.

We are inclined, as Court watchers, to divide the members of the
Court into liberals, moderates or centrist, and conservatives. Some
of the Justices move from one category to another, depending upon
the subject matter before the Court.

Probably Justice Brennan is more steadfast in his positions on
the liberal side than any other member of the Court, or as much
50. And perhaps Justice Rehnquist occupies an opposite position on
the conservative side. I do not consider either Justice Brennan or




74

Justice Rehnquist to be extremist. We are fortunate in our country,
g:)at we do not have an extremist, in my judgment, on the Supreme
urt.

They can be compared, because they are—that is, Justice Bren-
nan and Justice Rehnquist—because they are true leaders on the
Court. They are bright, articulate, well-versed in constitutional and
statutory law, and judicial philosophy. And because they reason
from a firmly held philosophical view of the Constitution, and the
role of the Court in American society.

As such they are similar in that they render reasoned decisions,
based, in most part, on their philosophical leanings, and, as such,
are predictable.

Justice Rehnquist is a leader on the Court, because of his tower-
ing intellect, his well known and recognized capacity as a constitu-
tional law scholar, and because he is, beyond doubt, greatly re-
spected by the other members of the Court.

These are the elements required for one to be a great Chief Jus-
tice. It has been said that Justice Rehnquist takes conservative po-
sitions in criminal law. Some equate the individual rights of crimi-
nal defendants with the great concepts of social justice for the
downtrodden. This is a good approach, but one that sometimes
overlooks the rights of society. Among the criminal defendants
class are many people who are trafficking in drugs and dealing in
violence, and are not downtrodden at all. Society needs to be pro-
tected from them.

The criminal justice system must be workable, and Justice Rehn-
quist has adopted views that tend in that direction. The Burger
court has not set aside landmark decisions, such as those that have
affiorded the right to counsel, Miranda rights, or the exclusionary
rule.

In some instances, Justice Rehnquist has joined in making those
great rights more workable, and thus preserving them. The good
faith exception to the exclusionary rule is a good example of Jus-
tice Rehnquist’s role in saving the exclusicnary rule from its own
excesses.

The same may be said of some of the fourth amendinent rulings
of the Court. I spent some time on the lower court myself, and that
is the most difficult area of the law, that is, what to do with some
of the fourth amendment cases.

These criminal decisions have not been the work of extremists,
but of Justices of good will, reasoning together within liberal and
conservative parameters.

It has been said that Justice Rehnquist believes that some atten-
tion should be paid to the original intent of the drafters of the Con-
stitution. It has also been said that he believes that the Court has
been too expansive in its use of the 14th amendment, particularly
the due process and equal protection clauses. I read somewhere,
Professor Howard’s article, } believe, that he thinks the 14th
amendment should be restricted to what it was originally enacted
to do, and that was to eliminate racial injustice.

Well, he is entitled to these views. It would be certain that a lot
of people would not agree with those positions, but he is certain-
ly—they are not extreme and he is entitled to those views.
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It has been said that his views of the first amendment, freedom
of religion clause, are such that he goes back to the Framers’
intent, and he does not believe that the Constitution requires the
Government to be neutral as between religion and irreligion. This
view has substantial underpinnings in history, and is by no means
unreasonable. Justice Rehnquist has a decent respect for federal-
ism. He has some appreciation of the role that the States occupy in
our governmental structure, especially in health, safety and educa-
tion.

I think that his views in these areas are the ones that I read,
that people think are unusual, and while they are debatable, they
certainly are not extreme, and——

The CHAIRMAN. Judge Bell.

Judge BELL. Yes, sir.

The CHAIRMAN. We are having a vote in the Senate, and we just
have about 4 minutes left to vote.

Judge BELL. I need 1 minute.

The CHAIRMAN. We will take a recess and come back in about 10
minutes.

Judge BeLL. All right.

The CHAIRMAN. We will take a recess at this time for 10 minutes.

[Recess.]

The CHAIRMANR. The committee will come to order.

Judge Bell, you may now continue with your testimony.

Judge BeLL. Mr. Chairman, I had almost finished. I was just get-
ting ready to say that under the constitutional system, the Presi-
dent has the right and the duty to nominate the Chief Justice and
the Senate has the power to advise and consent. One of the most
important issues in any Presidential campaign is what type of jus-
tices and judges will a particular candidate appoint to our courts.

President Reagan carried 49 States, and the people were well
aware of his views on the judiciary. There has never been any
doubt that he intended to appoint conservatives. This was an issue
that was resolved by the election.

I was asked once when I was Attorney General on “Meet the
Press,” I think it was, why we did not appoint more Republicans.
And T said, “Well”"—I hedged on the question—and finally, I said,
“Well, I have to say that we do not have an affirmative action pro-
gram for Republicans.”

That is what the Presidential election is about in this country. If
we want to get Democrats, or more liberal people on the courts, we
will have to win the election.

The President has nominated Justice Rehnquist, and I th’nk he
has to be tested to see if he possesses integrity, ability, leadership
capacity, intellectual attainment, and good health; and on top of
that, [ would want to be certain that he had a modicum of common
sense. [t seems to me that he meets all of these standards and that
the President’s nominee for Chief Justice should not be rejected.
He has a public record of 15 years on the Court, and I think his
record supports that same conclusion.

Were T a Senator, I would vote to confirm Justice Rehnquist as
Chief Justice. I would do so with a decided view that he would
serve our Supreme Court and our Nation well.

I thank you, Mr. Chairman.
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The CuatrmaN. Thank you very much, Judge. We are very
pleased to have you here. You would have made a great member of
the Supreme Court yourself.

Senator Metzenbaum—no, Senator Biden.

Senator BipEN. No; go ahead.

Senator MerzenBaum. Judge Bell, you supported the Brad Reyn-
0lds nomination in an op-ed piece. As you know, this committee
turned down his confirmation.

Judge BeLL. I am well aware of that.

Senator METZENBAUM. And you were paid by E.F. Hutton to pre-
pare a report supporting the Justice Department's conclusion not
to bring criminal prosecution against the E.F. Hutton $10 billion
check-kiting case. And now, you testify today. One almost begins to
get the feeling that you are the Republicans’ favorite Democrat;
when they need a Democrat, they look to Griffin Bell.

Let me ask you, has the administration or somebody spoken to
you about coming up here to testify today?

Judge BeLL. Well, I volunteered to testify.

Senator METZENBAUM. But hefore you volunteered, did somebody
call you, or did you call them?

Judge BELL. No, I did not——

Senator METZENBAUM. And if you did call somebody whom did
you call?

Judge BELL. No, no; I did not call them.

Senator METZENBAUM. Who did you call?

Judge BeLL. I did not. Somebody called me and asked me if I
would like to testify for Justice Rehnquist, and I said yes, I would
be glad to; I have already spoken out for him on three television
stations in Atlanta.

Senator MErzENBAUM. Who called you?

Judge BELL. Brad Reynolds. [Laughter.]

Senator MerzeneauM. He ig the one—you and Brad Reynolds—
well, I will withdraw that.

Judge BEeLL. We are friends.

Senator METZENBAUM. Pardon me?

Judge BELL. Mr. Reynolds and I are friends. I have known him
since he graduated from Vanderbilt Law School. I tried to recruit
him as a law clerk, and I have known him over the years. I almost
gave him a job when I was Attorney General, but I never could
find one that suited him.

Senator MeErzENBauM. Well, as you know, this committee could
not find one that suited him, either, or else he did not suit us.
[Laughter.]

Judge BeLL. Well, he has got a job, and he was confirmed over
here once.

Senator METZENBAUM. That is true, and also was denied confir-
mation——

Judge BeLL. Once.

Senator METZENBAUM [continuing]. On the other occasion on
which you wrote the op-ed piece.

Judge BEeLL. Right. As I told you recently when I was here, I
have a right as an American to write that article.
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Senator MeTzENBAUM. Now, let me ask you this. In the Batson
case, Justice Rehnquist took the position that you could strike all
blacks from juries. Do you agree with that position?

Judge BeLL. No.

Senator METzENBAUM. Justice Rehnquist, in Wallace v. Jaffrey,
took the position that the Government can promote religion as long
as it does not favor a particular religion. Do you agree with that
position that he took in that case?

Judge BeLL. Almost. I agree that the Constitution does not re-
quire the Government to be neutral as between religion and no re-
ligion. But I do not think the Government cught to promote reli-
gion. You see, there is a difference in the way you said that. It is
sort of like the difference between what 1 did for E.F. Hutton and
the way you stated your question a minute ago. [Laughter.]

Senator METZENBAUM. Well, I think that we will get into that.
You were hired by E.F. Hutton, and——

Judge Beil. There is no question about that—but I was not hired
to do what you said I was hired to do.

Senator MeTzZENBAUM. Well, let us say that the result——

Judge BELL. If you want to have a hearing on that, we will have
one.

Senator METZENBAUM. Let us say the result came out that way.

Do you think that government can promote religion?

Judge Beri. No; I think there iz a line between neutrality. I said
I do not think the Government has to be neutral, but I said I am
not certain that I think the Government cught to promote religion.
The next thing you know, they are writing a prayer, you see, and
you cannot go that far. There is a big balance always in constitu-
tional law, and there are nuances, and we are dealing in one right
now.

Senator MerzENBAUM. Well, we are dealing with more than nu-
ances, because in the case of Wallace v. Jaffrey, as I understand it
and as I read it, it indicates that the nominee for Chief Justice had
taken the position that the Government can promote religion as
long as it does not favor a particular religion. In fact, if my recol-
lection serves me right—and I do not have the case in front of
me—I think some of that actual language is included in Justice
Rehnquist’s dissent.

And I am trying to find out from you—you are testifying for him;
you say you think he would be a good Chief Justice of the Supreme
Court, and I am just trying to find out, whether you are here just
as an accommodation to the administration, or if you sincerely be-
lieve this.

Judge BerL. I think he is a very fine Justice.

Senator METZENBAUM. I think he is a very fine man, too.

Judge Berr. All right. Now, that does not mean that I would
agree with every decision he has written. I did not come here to
endorse a check of any sort. I just came here to say that I think he
is a very fine judge, and I think he writes reasoned opinions—you
can understand his opinions and where he is coming from—and I
do not think he is an extremist. I think he is a conservative. And
maybe 1 am somewhat more liberal than he is, and perhaps you
would be. But that does not mean he is not entitled to be on the
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Supreme Court, or that the President is not entitled to nominate
him. That is what we are having the problem about.

Senator METZENBAUM. Nobody denies the President’s right to
nominate him, nor are we at issue with whether he hag a right to
be on the Supreme Court. The issue before us now is should he be
confirmed Chief Justice of the Supreme Court, which is a totally
different issue, and I am sure you agree with that.

Judge BELL. Fine, fine; surely.

Senator METZENBAUM. You raised the issue of extremism, al-
though some of us in our opening statements have talked about
that. Let us assume for the moment—and I am not asking you to
accept this as a fact—but let us assume that this committee were
to conclude that Justice Rehnquist is an extremist, or takes the
most extreme view. If we were to reach that position—and I am
not saying that we can or will—but if we were to reach that posi-
tion, do you have an opinion as to whether or not, if we came to
that conclusion, that it would be an appropriate basis on which to
reject his confirmation?

Judge BELL. Well, stated differently, I would not support him if I
thought he was an extremist. He could not lead the Court. No ex-
tremist could lead the Court. Getting a majority on an appellate
court is a very difficult thing in these close cases, and one of the
things you have to do is be enough of a leader to forge a majority.
And I do not think any extremist would be able to do that, so he
would not have the necessary leadership capacity to be a Chief Jus-
tice.

Senator METZENBAUM. [ think that answers my question.

I thank you.

Judge BeLL. Thank you.

The CHAIRMAN. The distinguished Senator from Wyoming, Sena-
tor Simpson.

Senator SiMpsoN. Mr. Chairman, when I came here in 1979, I
wag in the minority, and I remember very distinctly coming to
know Attorney General Griffin Bell. I do not review him as a hired
gun type of person. I view him as a man of great ability, great,
good intellect, great common sense, and great good humor. I think
it would be unfortunate to leave the impression that he just shows
up to handle the Republican cause every once in a while. He was a
pretty rabid Democrat when I remember him from my day.

It 18 always a pleasure to have you here because you have some-
thing to impart, and what you impart is your impressions of a
person that we are going to Kave to confirm. You have never held
back in my time of knowing you, and I admire that. I think you are
not. here to rehabilitate anybody.

Mr. Metzenbaum has not even started. Lord’s sake, we will all
have to be rehabilitated when we get going on that.

Senator METZENBAUM. | am not sure it is possible.

Senator SimpsoN. But I think it is important to know that you
are a man that served a Democratic administration, and in that ca-
pacity, I have the greatest regard and admiration for you, and 1 say
that again.

Judge BeLL. Thank you.

Mr. Chairman, if I may say so, my first duty is to be an Ameri-
can, and after that, I will decide what my political position is.
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Senator BipEN. Mr, Chairman.

T]éedCHAIRMAN. The distinguished Senator froma Delaware, Sena-
tor Biden.

Senator BipEN. Judge Bell, I would like to talk to you not as a
Democrat or a Republican, or whether you are a rabid Democrat as
the Senator from Wyoming suggests, or how deeply you hold the
view you have. I would just like to talk to you about your experi-
ences having been a judge yourself.

In your opinion, Judge, had the so-called Nixon tape case been
decided 5-to-4—well, there were 8 Justices—say, 5-to-3—would that
have had any impact upon the Republic at the time, as opposed to
a unanimous decision, 8-to-07?

Judge BeLL. Decidedly so.

Senator BIpeEN. In what way would it have?

Judge BEeLL. It would have meant the—people often have doubt
as to whether a Supreme Court decision is the law. And if it is a
close decision, 5-to-4, or something like we have been getting in
recent years, what we call the plurality opinion, people are not in-
clined to follow those decisions, and they do not know for sure
what the law is. They say if there had been one different judge, it
would not have come out that way.

In the Nixon tape case, it was very important for our Nation
that it be decided unanimously, and it was. The Brown decision
was another example. The Brown decision was hard enough to
carrly'rl out, and if there had been a divided Court, it would probably
not have been carried out. As you know, Congress failed to act for
so many years, and the courts were having to do it on their own,
particularly the Southern courts, and we would not have been able
to do it had that not been a unanimous decision.

There are certain great issues that face our country, where you
cught to—and usually do—get a majority or almost a majority.
These are some of these cutting edge issues that face society.

Senator BipeN. I could not agree with you more. Both the Brown
case, as you point out, which was unanimous—and as I understand,
if you read the Court—and you, having been on it, understand—not
the Supreme Court, but the Federal Bench—you understand this
much better than I-—we lawyers are the last people to understand
how juries work, and we Senators are really, I guess, maybe least
informed as to what happens in a conference, when you all close
the door, and you sit down, and what you do as judges—I am not
asking you t¢ comment on that now. But the histories that have
been written of the Warren era, during the Brown decision, and
the book—-less historical, some would argue, than others—but sev-
eral books written that cover the period of the Nixon tapes case,
indicate that in both instances—in one case, Chief Justice Burger;
in the other case, Chief Justice Warren—lobbied very hard the
Court, their colleagues. Without going into any detail now, I think
it is accepted as historically accurate that Justice Warren felt very,
very strongly that one Southern judge on the Supreme Court—he
was reluctant to go along with the Brown case—should join, be-
cause he felt that if, in fact, that one well-known Southern jurist
concluded that the Court was wrong that it would have been very
difficult, or maybe even resulted in some physical bloodshed, in at-
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tempting to—I do not want to exaggerate, and I am not suggesting
civil war, but it was pretty serious. .

Judge BELL. No; but I think that is a fair assessment of the situa-
tion.

Senator BipEn. Now, having said that—and I truly have an open
mind on this—one of the things about the role of the Chief Justice
is, as you point out, they must be able to lead the Court in that
regard. Can you tell me—and you can amend this question in any
way it is suitable for you—are there any particular Chief Justices
that;gou have admired as a student of history, that you have ad-
mired more than others—whether you go back to Marshall or to
Jgstice Burger? I mean, leaving Justice Burger aside, whom we all
admire—

Judge BeLL. Well, I have only known three Chief Justices.

Senator BipEN. That is pretty good out of 15.

Judge BELL. Vinson and Warren and Burger—and they were all
quite different. I was just a young law student and a young lawyer
when Vinson was the Chief Justice. He had been in the Govern-
ment here a long time, and I do not know that he was Chief Justice
long enough to make a mark. But we were in a period of history
when not much was going on.

When Chief Justice Warren came on, he was a very dominant
personality, and had decided views, deeply held philosophies, and
was a great leader. And he started addressing the social ills of the
Nation, and it required the use for the first time in many years of
the 14th amendment and a complete refurbishment of the law
under the 14th amendment. And he was able to do that. He paid
very little attention to the court system as a whole. He was more
interested in these great issues, social issues.

When Chief Justice Burger came on, most everything had been
done under the 1l4th amendment’s refurbishment, as we used to
say, and they started maybe rounding out some rough spots on
some of the opinions. But he became very interested in the court
system as a whole, and he realized that you could lose your rights
because you could not get a hearing, and that the procedural side
011:1 the law was in disrepair. And he spent his time emphasizing
that.

So, they all were different.

John Marshall, of course, he was writing on almost a clean slate,
50 he is the most famous Chief Justice of all for that reason. But
we have had some other times where we did not—we never should
have had the Dred Scott decision, for example. That is an example
of the Court going the wrong way.

There was something said here today I wanted to mention, now
that you have brought this up, about the dissent, that Justice
Rehnquist had dissented too many times. The great dissenter, one
of the greatest that has ever been and one of the most famous, and
a man I have always admired almost more than any other Justice,
is Justice Oliver Wendell Holmes. He was called the great dissent-
er. And in the Leo Frank case, which was a disgraceful case from
Georgia, Justice Holmes and Justice Hughes dissented on the
grounds that the Court should have considered whether there was
mob violence at his trial, as a part of your right under the writ of
habeas corpus. And the Court ruled 7-to-2 that that was outside the
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jurisdiction of the habeas corpus, that writ. In a very short time,
Leo Frank was taken out of jail in Georgia and hanged by a mob.
The very thing that he contended happened to him at his trial.
Five years later, Justice Holmes, or Justice Hughes—I have forgot-
ten which; one or the other of them—wrote a majority opinion, this
time 7-to-2, holding just the opposite in the case of a prisoner from
Arkansas who contended that you should be able to raise that ques-
tion under the Federal writ of habeas corpus.

That is a good example of dissent. Sometimes you feel strongly
about something, and eventually—and this happened to Holmes a
lot of times—eventually, his views became the majority. But you
have to start out if you have strong views about things. Now, that
is different from somebody that just dissents to be dissenting.

There is an article written by Justice Hutchison, who was Chief
Judge of the Fifth Circuit where he made quite a strong talk
against Justices for dissenting without any good reason to dissent.
That is different.

Senator BinEN. Justice Holmes and Justice Hughes—but in Jus-
tice Holmes’ case, was an Associate Justice, not the Chief Justice—
but your point is, I think, very accurate and very well taken, and
historically precise.

Let me ask you two more short questions. Do you think that Jus-
tice Douglas would have been a good Chief Justice at the time that
he was on the bench?

Judge BELL. No; I tell you, I do not think he would have.

Senator BipEN. Why?

Judge BeLL. I do not think he had any interest in being Chief
Justice. I think you have to want to do it. And I think he had such
a bright mind, and he was so interested in so many different things
besides being an administrator, that he would not have been a good
Chief Justice. That takes nothing away from his ability.

One of the great statements I ever heard was when Justice Rehn-
quist was nominated to be an Associate Justice, some conservative
writer somewhere said that the President had put Justice Rehn-
quist on the Court to trump Justice Douglas.

Senator BipeN. I think that is an accurate—I do not know if that
is historically accurate, but I think——

. Judge BELL. No, I do not, either. I just remember that. I do not
now.

Senator BIDEN. You have great knowledge and experience in this
area, but I know other of my colleagues want to speak. Let me just
wish your wife well.

Judge BeLL. Thank you. She has had terrible arthritis, and she’s
had her hip joints replaced, and she’s doing well.

Senator BipeN. I know it's painful, and one of our colleagues has
recently gone through that on several occasions, and I know from
observation it’s difficult. My best wishes,

The CHAIRMAN. The able Senator from Arizona.

Senator DeConcini. Thank you, Mr. Chairman. 1 extend my re-
gards to your wife, too. I suggest she try Arizona, Judge; that
would help her, 1 hope.

Judge Bell, you represented E.F. Hutton up here before the com-
mittee. You were paid a fee for that?

Judge BELL. Oh, yes.
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Senator DEConciNI. When you came here and testified for Mr.
Reynolds, were you paid a fee for that?

Judge BeLL. No.

Senator DEConciNI. And have you been paid a fee——

Judge BEeLL. I did that out of a friendship and because I thought
he should have been confirmed.

gengator DeCoNcINI. And have you been paid a fee for testifying
today?

Judge BeLL. Oh, no, not at all. I am very happy to be here to
testify as a citizen for Justice Rehnquist.

., Senator DeCoNciNI. There is a certain distinction upon the
reason you are here in behalf of Justice Rehnquist, and of course
the reason you were here on behalf of your client, E.F. Hutton.

Judge BeLL. No, I was paid by E.F. Hutton. And a reporter asked
me one day if I didn’t think that since I was doing a special investi-
gation, if it wasn’t wrong for them to pay me. And I said, well, can
you think of someone else who would pay me? [Laughter.]

And I would have been glad for someone else to pay me.

Senator DeConciNi. My point, of course, is that you make a
living practicing law and you charge your clients a fee.

Judge BELL. Exactly.

Senator DeConcINI. And, as a personal matter, you also have an
opinion, being a former judge and Attorney General, as to the
qualifications of certain appointees.

Judge BELL. Right.

Senator DECoNciINI. That’s why you are here today.

Judge BeLL, Exactly.

Senator DEConcinI. Judge Bell, when you were Attorney Gener-
al, you made a number of recommendations to President Carter, is
that correct, as to judges?

Judge BELL. I did—over 200.

Senator DECoNcINI. Over 200. Was one of those Patricia Wahl?

Judge BELL. Yes.

Senator DEConNcINIL. She was an employee, I think, of —

Judge BELL. She was Assistant Attorney General in charge of the
%;eg‘islative Affairs Office, same job Senator McConnell used to

ave,

Senator DeConciNi. She was considered a very liberal nominee,
is that correct?

Judge BELL. That’s what people said about her.

Senator DECoNcCINI. And she has obviously distinguished herself
on the circuit court here of the District of Columbia?

Judge BELL. Made a fine judge, I'm told—everybody thinks so.
And I've read some of her opinions. I think she has.

Senator DECoNcINI. And is it true also, Judge Bell, that you rec-
ommended to President Carter the appointment of Mary Schroeder
for the ninth circuit, and Bill Canby of the ninth circuit, which
happened to be recommendations of mine?

Judge BELL. True.

Senator DECoNcINI. My point being that you were very able to
pick qualified people, whether they may fall on the liberal spec-
trum or on the conservative spectrum, is that safe to say?

Judge BEeLL. I never did pay any attention to whether they were
liberal or conservative. Naturally, with Democrats, I think maybe



83

you get more liberals, but we put some conservatives on the court.
But we put more liberals on it.

Senator DEConcINI. You are interested primarily in those recom-
mendations for—what were the main criteria you used in recom-
men‘;:'ling someone to President Carter when you were in that posi-
tion?

Judge BeLL. Well, I was looking for ability, things I listed here a
minute ago—ability, integrity, and good health—I wanted them to
be able to serve for a good long while. And I never did tell the
President whether they were conservatives or liberals.

Senator DECoNCINI. So that same standard is what has brought
you ?here in support of Justice Rehnquist’s nomination, is that cor-
rect?

Judge BeLL. Well, I have this unusual feeling that our country
would do better if we paid more attention to excellence, and Justice
Rehnquist happens to be excellent. His career is one based on ex-
cellence.

And 1 was asked by all three of the television channels in Atlan-
ta, after his appointment was announced, if I would say something
about the appointment, and I took the same position about Judge
Scalia, that they both are people that have excellent records. And
it made me feel good that we were going along that route.

Senator DECoNCINI. So in your judgment and standard the fact
that they are liberal or conservative is certainly not the primary
judgment or measure of whether or not they would be——

Judge BeELL. Well, T know that this committee would not consider
that in making its judgment, because it would be really against the
Constitution to try to block a conservative or block a liberal. And 1
neve;-I had any trouble with the Republicans trying to block a
liberal.

Senator BIDEN. I can remind you of a couple, Judge.

Senator DECoNcINL [ can, too.

Judge BeLL. Well, I can’t remember them.

Senator DEConcINI. But, Judge Bell, as to your measure or crite-
rion, that is not a measure as to whether some should be or not be
appointed.

Judge BELL. It should not be. That’s inherent in the system, it's
according to who the President—is the way I look at it. I may not
understand the Constitution, but I think I do, and I think that’s
part of the system.

Senator DeConcini. I thank you, Judge. I have no further ques-
tions.

The CHAIRMAN. The distinguished Senator from Alabama.

Senator HEFLIN. Judge Bell, vou served on the fifth circuit for
what period of time?

Judge BeLL. 1961 to 1976,

Senator HeFLiIN. You were on the fifth circuit when Justice
Rehnquist served for several years as a member of the Supreme
Court.

Judge BeLL. Exactly. I sent him one law clerk. That’s my only
connection with Justice Rehnquist. I didn’t send him to him, he
hired one of my law clerks.

Senator HerLiN. Did he ever reverse you?
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Judge BELL. I'm sure he did. If he didn’t, he was the only Justice
that didn’t. [Laughter.]

Senator HEFLIN. There’s been a question raised of race and
gender. During your term as Attorney General, do you remember
how many blacks were put on the Federal bench with your recom-
mendation?

Judge BELL. I don’t have the number, but more than had ever
been put on the Federal courts in the entire history of the Nation
added together we put on in 2% years, and the same with women.

Senator HEFLIN. During the time that you served on the fifth cir-
cuit, was the fifth circuit the battleground for civil rights in this
country?

Judge BEeLL. Absolutely. I was called a. school superintendent of
Mississippi at one time, but when I was up to be confirmed as At-
torney General I didn’t get much credit for anything I ever did
with that. I thought at the time I was really doing a lot.

But it was a battleground.

Senator HEFLIN. I don’t believe anybody can question your back-
ground and history in regard to civil rights, your belief in individ-
ual justice toward gender and race. And I compliment you on your
fine record.

Judge Bell, this appointment—it seems to me that we need to
hone in on the issues, and we sometimes get off on matters that
have already been decided. Justice Rehnquist has not resigned
from the Supreme Court, has he?

Judge BELL. Oh, no.

Senator HEFLIN. If he is not confirmed as Chief Justice, you
would expect him to serve there as long as if he was confirmed as
Chief Justice, would you not?

Judge Beri. Oh, ves, I'm sure he will. This is just what you
might call an elevation.

Senator HEFLIN. Therefore he is a voting member and his ideolo-
gy as we confront it, has pretty well been decided; he’s going to
serve and he will be voting on cases and expressing that ideology.

The issue, as I see it, is the difference between him as a Justice
and him as a Chief Justice. And one aspect is the idea that I think
Senator Biden was directing, one toward being a leader and toward
being a consensus-builder.

Now, your experience for many years on the bench—and the
fifth circuit had a number of chief judges during that particular
time—doesn’t it also involve, to some degree, to the ability to build
a consensus or to be a leader, to try to obtain a unanimous deci-
sion, to depend upon the strength and the support of lieutenants.

Judge BeLL. Other judges.

Senator HEFLIN. Other judges that may be, in effect, lieutenants
to the Chief Justice.

Judge BELL. Oh, yes. ,

Senator HerFLIN. Therefore, a single Chief Justice by himself
without some support toward trying to bring about a unanimous
decision, such as in the Watergate tapes case or the Brown v. Edu-
cation, may well be influenced and will be a matter of whether the
result is obtained by some support and the strength of his support-
ers, to some degree.
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Judge BeLr. Oh, that’s very true, and if you think about the
Brown case, the great judges that we had on the Court—some of
them were as strong as the Chief Justice.

I'd say if you had a dominant Chief Justice and weak Associate
Justices, you'd have a bad situation. But no Chief Justice could do
much unless he had some strong support. You've got to have two or
three other judges of like view.

Senator HerFLIN. We therefore look at, in trying to define the
issues that are before us, what we should look at—we see leader-
ship, ability as a consensus builder; and then we see the leadership
role that the Chief Justice plays toward the entire American
system of justice, which is a distinction from being an Associate
Justice of the Supreme Court.

Judge BELL. Exactly.

Senator HerFun. That role, as we look toward the future, can be
a very important role and a role that will demand leadership, as
we face the problems that are going to confront the judicial system
the rest of this century and into the next century. We've become a
quite litigious nation, and there are many aspects.

What is your feeling concerning Justice Rehnquist’s ability as a
leader of the entire justice system?

Judge BELL. I've said something about that in my prepared state-
ment, This is something I considered separately. Is he a type
person who would take the time to be the leader of the whole Fed-
eral judicial system, and to some extent the State system?

Justice Burger’s done a fine job on that, and I hearken back to
the time when I was head of—I was chairman of the division of ju-
dicial administration, you will recall, of the American Bar Associa-
tion, back when I was on the bench. Justice Rehnquist, although a
young judge at the time, took an interest in this division and one
year was a speaker at the annual dinner, I recall-—and I don’t
know of anything that would indicate that he wouldn’t do his duty,
his extra duty that the Chief Justice has, to run the court system.

But that will be something he'll have to face, and I am sure he
will address that when he testifies.

But you’'ve got to remember that that is a very important point,
as you are pointing out now, of being Chief Justice. The American
people can lose more rights because the procedures in the lower
courts are not right than they are ever going to lose in the Su-
preme Court. There are very few Americans who ever have a case
in the Supreme Court; a lot of them are going to be in the lower
courts, and you have to be certain that they are operating the way
they should operate.

And you’'ll have to ask him, because he has not had that much
experience dealing with the lower courts.

Now, in the last year or two, the Chief Justice has been assign-
ing him some things; for example, the American College of Trial
Lawyers group that I am affiliated with is getting ready to sponsor
a legal exchange between Canada and the United States. And the
Chief assigned that duty to Justice Rehnquist—and that is just be-
ginning right now. And the Anglo-American exchange, I believe he
assigned that to Justice O’Connor.

But the Chief was beginning to put him in that sort of a role.
But you need to ask him that question. It's an important question.
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Senator HeFLIN. I have attempted to define some issues that are
before us, such as leadership of the Court as distinguished from a
mere voting member and an opinion writer of the Court, either dis-
senting or majority concurring or otherwise—the leadership of the
judicial system.

What other distinctions do you see between an Associate Justice
and the Chief Justice?

Judge Beri. Well, the Chief Justice has got to preside over im-
peachment trials. Now, Chief Justice Burger, I assume, will be pre-
siding in a few days in the Senate on the Claiborne impeachment—
that’s an extra duty. For some reason, the statute requires that the
Chief Justice be the Chairman of the Board of the Smithsonian—
I've never known why that is, but that is true.

And then you have to keep up good relations with the State
courts and be certain that the National Center for State Courts is
operating.

It’s a very broad-gauged job, and it would be unfortunate to have
someone in the Chief Justice’s job who ignored everything but just
the Court. On the Court he is one among equals, as somebody said
today. But he does get to assign the writer of the majority opinion,
but only if he is in the majority group—only if he is in that group.
If he’s not in the group, then the senior Justice who is in the group
that makes the majority assigns the writer.

Senator HeFLin. Well, there may be other things that we would
look at as we go along, but I think you've covered most of them.
There may be other issues or distinctions to which we would be ad-
dressing a lot of inquiries.

Judge BeLr. Well, you've been a Chief Justice, so you perhaps
can counsel with your brothers and sisters about it.

The CHAIRMAN. The distinguished and able Senator from Illinois.

Senator SiMoN. I thank you, Mr. Chairman. I have no questions
for Judge Bell.

The CHairmAN. Judge, I have just one question.

Judge BEeLL. All right, sir.

The CHAIRMAN. Is it your opinion that Justice Rehnquist has the
competency, the dedication, the courage, the character, the compas-
sion, and the fairness to make a great Chief Justice?

Judge BELL. That is my opinion.

The CHAIRMAN. You are now excused.

Judge BeLi. Thank you. I appreciate your taking me out of turn,
your honor.

The CHAIRMAN. Thank you very much.

[The following was received for the record:}
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STATEMERT OF GRIFFIN B. BELL

BEFORE
THE COMMITTEE ON THE JUDICIARY
ONITED STATES SENATE
IN SUPPORT OF THE NOMINATION OF
BONORABLE WILLIAM H. REANQUIST
TO BE CHIEF JUSTICE

I appear in support of the President's nomination of
Honorable William H. Rehnquist, now an Associate Justice of
the Suypreme Court of the United States, t¢ be Chief Justice of
the United States. I have known Justice Rehnguist since
shortly after his appointment and confirmation to be an
Associate Justice of the Supreme Court and have followed his
career as well as his writings on the Supreme Court. In fact,
I have followed the opinions of the Court throughout the
period of his service.

In addition, several years ago I served while a member
of the federal judiciary as cChairman of the Division of
Judicial Administration of +the American Bar Association.
Justice Rehnguist toock and takes a keen ainterest in the
activities of the lower courts of our nation and was the
principal speaker at one of the annuval neetings of the
Division of Judicial Administration.

1 am familiar with the Office of Legal Counsel at the
Depattment of Justice and know of the service of Justice
Rehnquist as Assistant Attorney General in charge of that
office just prior to his service on the Supreme Court. I am
not familiar with his service as a lawyer or hils activities as
a law student. I do know of the brilliant record that he made
ag & law student at Stanford.

We are inclined as court watchers to divide the
members of the <Court into liberals, moderates or centrists,
and conservatives, Some of the justices move from one
category to another, depending on the subject matter before

the Court. Probably, Justice Brennan i% more steadfast in his
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positions on the liberal side than any other member of the
Court or as much so, and perhaps Justice Rehnquist occupies an
opposite position on the conservative side.

Justices Brennan and Rehnquist are true leaders on the
Court because they are bright, articulate, well-versed in
Constitutional and statutory law and judicial philosophy, and
because they reason from a firmly held, philosophical view of
the Constitution and the role of the Court in American
society, As such, they are similar in that they render
reasoned decisions based in most part on their philosophical
leanings, and as such are predictable, The thing most lacking
in American law today is predictability, and these two
Justices in particular give some hope to the American lawyer
and the American public toward a day when we can again predict
to a reasonable degree what the law is and will be in the
foreseeable future.

Justice Rehnguist is a leader on the Court because of
his towering intellect, his well-known and recognized capacity
as a Constituticnal law scholar and because he is, beyond
doubt, greatly respected by the other members of the Court,
These are the elements required for one to be a great Chief
Justice.

As an aside, it may well be that his wviews will be
tempered scmewhat as he begins to live with the discipline
that comes from the responsibility of being Chief Justice and
the neceasity to forge majority opinicns on the great issues
of our time. In recent years we have Seen too many plurality
opinions. There is some consternation in our nation in
certain areas of the law because we have never been able to
receive a $0lid majority view from our Supreme Court.
Affirmative action is but one example. There are certain
matters that should be put to rest by the Court; our nation
deserves to know what the law is on some of the difficult
social issues.

It has been said that Justice Rehngquist takes
conservative positions in criminal law. Some equate the

individual rights of criminal defendants with the great
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concepts of social justice for the downtrodden. This is a
good approach but one that sometimes overlooks the rights of
society. Among the criminal defendant class are many people
who are trafficking in drugs or dealing in viclence and are
not downtrodden at all. Society nees to be protected from
them.

The criminal justice system must be workable, and
Justice Rehnquist has adopted views that tend in that
direction. The Burger couwrt haa not set aside landmark
decisions such as those that have afforded the right to
counsel, Miranda rights, or the exclusionary rule. In some
ingtances Justice Rehnguist has jolned in making those 4great
rights more workable and thus preserving them. The good-
faich exception to the eiclusionary rule is a good example of
Justice Rehnquist's role in saving the exclusionary rule from
its own excesses.

The same may be said of some of the Fourth Amendment
rulings of the Court in which Justice Rehnquist has
participated. We can be proud that our Consgtitutional rights
have been preserved; we can be reassured that they have been
fashioned, refashioned, and preserved in a system where
Justice Brennan and Justice Rehnguist and those other Justices
with views in between bhave debated, reasoned and reached
conclusions that are in the interests of the individual and
society. This has not been the work of extremists but of
justices of good will reasoning together within mere liberal-
conservative parameters.

Justice Rehnquist apparently believes that the
original intent of the drafters of the Constitution should be
ascertained when interpreting the Constitution where possible.
It has been said that he also contends that the Fourteenth
Amendment wag drafted to prevent racial discrimination and
should not have been extended beyond that. He is certainly
entitled to these views. As to the latter position, he has
had 1little success in preventing the Court's expansive use of
the due process and equal protection clauses of the Fourteenth

Amendment far beyond racial matters. It {s highly unlikely at
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this point i1n our history that such a view of the Fourteenth
amendment, if he holds such a view, will ever prevail.

Justice Rehnquist's views on the First Amendment and
" Freedom of Religion rest on his reading of the framers'
intentions and his belief based thereon that the Constitution
does not require government to be neutral as between religion
and irreligion. This view has substantial underpinnings in
history and is by no means unceasonable.

Justice Rehnguist has a decent respect for federalism.
This should not be a ground for criticism. Our government is
structured on federalism. Senators for a large part o¢f our
history were elected by the skate legislatures to represent
the states. The states occupy a very important role in our
governmental structure, especially in health, safety and
education. I believe that senators still have a duty to see
to the interests of the states along with the interests of the
people and the federal government despite +the fact that we
amended the Constitution to provide for popular election of
senators.

Lastly, I would 1like to note that under our
Congtitutional system the power to nominate the Chief Justice
and the Associate Justices was and is vested in our President.
Thie came after considerable debate at the constitutional
convention where some urged that the Senate be ir charge of
appointing judges. The matter was resolved by placing the
power in the President with the right and responsibility to
advige and consent being placed on the Senate. I think it
important that we take care not to denigrate our
constitutional system by attempting to substitute the Senate
for the President in the nomination process.

one of the most impertant issues in any presidential
campaign is what type of justices and judges will the

particular candidate appoint to our courts. President Reagan
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carried forty-nine states, and the people were well aware of
his views on the judiciary. Re intended to appoint
congervatives. That was an issue that was resolved by the
election. He is entitled to his nominees in my judgment if
they meet suitable levels of qualification based on integrity,
ability, intellectual attainment, and good health. A modicum
of common sense is also important. It seems to me that
Justice Rehnquist meets all of these standards and that the
President's nominee for Chief Justice should not be rejected.
His public reccrd of 15 years on the ccurt supports this
conclusion.

Were I a senator, I would vote to confirm Justice
Rehnquist as Chief Justice. I would do so with the decided
view that he would serve our Supreme Court and our nation
well.

Thank you.

65-953 0 - B7 - 4
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The CHAIRMAN. Justice Rehnquist, this is your hearing, but you
haven:it had a chance to say anything yet. We now ask you to come
around.

If you will stand and raise your right hand and be sworn.

Justice Rehnquist stands and raises his right hand.]

he CHairMaN. Will the evidence you give at this hearing be the
truth, the whole truth, and nothing but the truth, so help you god?

Justice Reanquist. It will.

The CHAIRMAN. Have a seat. We won’t ask any questions this
ﬁfter;mon, but first would you like to introduce your family who is

ere?

TESTIMONY OF HON. WILLIAM H. REHNQUIST, ASSOCIATE JUS.
TICE OF THE SUPREME COURT OF THE UNITED STATES, TO BE
CHIEF JUSTICE OF THE SUPREME COURT OF THE UNITED
STATES

Justice REanqQuistT. Yes, I would very much, Mr. Chairman. My
Erife l;)f 33 years, Nan. My daughter, Janet. My son-in-law, Joe

ynch.

The CHAIRMAN. Thank you very much. Do you have any opening
statement that you would care to make?

Justice ReanquisT. Yes, I do, Mr. Chairman. Mr. Chairman,
members of the Senate Judiciary Committee, it is a great honor to
have an opportunity to appear before this committee today. I am
deeply grateful to the President for the confidence he manifested
in me when he nominated me to be Chief Justice of the United
States, and 1 welcome the opportunity these hearings afford the
committee and the Senate to discharge their constitutional duty in
the appointment process.

I want to thank Senator Dole, Senator DeConcini, Senator
Warner, and Senator Trible for spending the time and effort neces-
sary to introduce me to the Committee.

I am at the committee’s disposal, Mr. Chairman.

The CHAIRMAN. Are there any other remarks you would like to
make at this time?

Justice REHNQuUIsT. No, Mr. Chairman. I understand the ques-
tioning is reserved for tomorrow.

The CHAIRMAN. That's correct; we will refrain from questioning
you this afternoon. And, unless somebody has something else to
say, we will now stand in recess.

Senator BipEN. Mr. Chairman, I have no questions, but——

Senator MeTZENBAUM. I don’t want the nominee for Chief Justice
to ovi:lrlook the fact that Senator Goldwater put a statement in the
record.

You want to thank him, too, don’t you?

Justice REnnqQuist. Thank you, Senator Metzenbaum. Let me
amend my statement to thank Senator Goldwater.

Senator BipEN. Senator Metzenbaum would make a heck of a
clerk, wouldn't he? [Laughter.]

Mr. Chairman, I have no questions for the Chief Justice, but I do
think there are two things that we should settle unrelated to the
Chief Justice’s presence, raised by two of my colleagues, and one
item raised by me, before we begin tomorrow morning so we can
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begin tomorrow with a clean slate right out of the box, if I may, if
it’s appropriate. I'd like to raise those with you now.

As far as I'm concerned, the Chief Justice can be excused—I
have no questions for him.

But I do have a question for you, Mr. Chairman, and my col-
leagues have one also.

The Crairman, Well, I'm not on trial, but I'll try to answer it.

Senator BipEN. No, no, no, it's no trial. I really think, in light of
the—and I'd like to publicly thank the Chief Justice nominee for
his indulgence today, and specifically for it must be notwithstand-
ing whatever degree of confidence a nominee has in his or her abil-
ity, it’s not an easy thing to go through, as the rodeo king from
Wyoming has pointed out earlier today. [Laughter.]

ut I hope he understands—I know he does—why the hearing
was delayed, and I want to publicly thank the chairman—Ambas-
sador and Governor and statesman extraordinaire Averell Harri-
man’l;ii funeral was today in New York, and many of us wished to
attend.

So I appreciate the accommodation.

And in order to be able to get things off to a running start to-
morrow 8o we can conclude this hearing as expeditiously as is rea-
sonable, I'd like to ask a few procedural questions, Mr. Chairman.
This is not a trial, it's just a matter of working it out so we don’t
wrangle about it tomorrow if we can settle it tonight.

First of all——

Justice REENQuUIsT. Is it my understanding that I may be ex-
cused, Mr. Chairman?

Senator BipEN. From my standpoint, yes.

The CHAIRMAN. You are now excused, if you wish; he just wants
to ask me a question. We are going to meet at 10 o’clock—stand in
recess until 10 tomorrow—and you are now excused.

Justice REanguisT, Thank you, Mr. Chairman, and members of
the committee.

Senator METZENBAUM. We don’t stand in recess yet.

Senator BibeEn. No, we don’t. Mr. Chairman—I'd make a heck of
a clerk to the Chairman—Mr, Chairman, there are two matters
that we have to resolve, if you would, as you say, in the open, and
several we have to resolve when we move off the dais here.

But the first is I would like to respectfully suggest that in order
to have some continuity to the hearing tomorrow in a nomination
as significant, as the Chief Justice’s, that rather than limiting our
questions to 10 or 15 minutes, each Senator be allowed in the open-
ing round to have a half hour of questioning with the Chief Justice,
80 that there is continuity, so that we know what we are asking
and have an opportunity to follow up on it so it doesn’t come off
like a White House press conference—I don’t mean President—any
White House press conference.

So I would like to ask you whether the chairman would be will-
ing to extend the questioning period for each Senator to one-half
hour so we can plan our time.

The CHAIRMAN. Ordinarily, we allow 10 minutes to each Senator.
We have 18 Senators, and that takes a long time to get around. I
had in mind, tomorrow, to allow 15 minutes to the Senator. In
order to compromise this situation, then, we will double the 10-
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minute time and allow 20 minutes to each Senator. I think that
would be fair.

Senator BineN. I concur with that, Mr. Chairman, and, as usual,
you are always accomodating. Two of my colleagues have raised
with me a question that they could better articulate than I, and I
hagpen to agree with them on the point, but I would like to yield
to Senator Metzenbaum, at this moment, if I may.

Senator MerzeNnpaumM. Mr. Chairman, at the meeting we had in
your office, I had indicated to you that, on behalf of Senator Simon
and myself, we had wanted the Arizona and California witnesses to
be present at the hearing. Duke indicated at that time, that the
FBI was completing its investigation. It is now my understanding
the investigation has been completed.

I have not seen that, but I understand there is a single copy of
that report in Duke’s office. Regardless of what the FBI has con-
cluded, I think we are all good enough lawyers to know that the
best evidence comes from the witnesses themselves, and that the
right to examine the witnesses, and cross examine them, is entirely
appropriate. Therefore, on behalf of Senator Simon and myself—
Senator Biden joins us, and I think other Members do as well—1
would like to be certain of that, so there will be no delay in these
proceedings, that the chairman instruct the staff to arrange for the
12 witnesses, or whatever the exact number is, to be present at
such time as the chairman designates.

The CHaIrRMAN. I had not had a chance to review it. The report
just came in at 3:30 this afternoon, but I will do it by tomorrow’s
meeting, and at that time I will be glad to respond. We wish to
extend every privilege we can.

Senator METZENBAUM. Mr. Chairman, you have been very coop-
erative, and I do not wish to be in a position of confrontation with
you, but I want to peint out, that you have made it clear that if
you can you would like to conclude the hearing by Friday.

I do not have any desire to delay the time of the hearings, but I
want to say that tﬁese are people who are out in the countryside.
They are not waiting for fall. l;)I‘hey are not ready to drop every-
thing they are doing. They have to make arrangements with their
own families in order to travel across the country. You lose three
hours in crossing the country,

And I would very strongly urge you, so that we not get into a
wrangle about whether we have a hearing next week, or what we
do—I would very strongly urge you, Mr. Chairman, that regardless
of the FBI's report, that you instruct the staff to go to work to-
night, seeing to it that arrangements are made for those witnesses
to come at any time that the chairman feels is an appropriate time.

The CHAIRMAN. Well, the staff and I will review the FBI reports
isonight, and I am quite sure the matter can be handled satisfactori-

y.
Senator BipEN. Mr. Chairman, if I can add——

The CHalrMaN. I would not want to make any final statement
until I review the report.

Senator BipEn. Well, Mr. Chairman, during your deliberation, let
me point out the following: My staff, Mr. Govan, and other staff
members in the minority, have in fact spoken to—over the tele-
phone—we know none of these witnesses—have spoken to each of
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them on the telephone, I believe each and every one. And I really
think that, notwithstanding what the FBI report says, we all ac-
knowledge we do not know what it says.

Notwithstanding what it says, that the committee should not be
bound, one way or another, by the FBI interpretation of a witness’
legitimacy or illegitimacy. That is the business of the committee.

And I would, based on the assertion of two of the investigators
on this side, and I suspect maybe Mr. Short has also spoken to
some, I strongly urge that the chairman move through this, as he
will, expeditiously, by just suggesting that these witnesses, 99 per-
cent of whom are new to this process, they were not—prior to the
last hearing on Justice Rehnquist-—that they be called, and we can
judge their credibility here, notwithstanding the FBI report.

Senator S1MON. Mr. Chairman.

The CHAIRMAN. Well, that is an additional twelve witnesses.
That is a good many more witnesses. Now I understand that one of
those witnesses refused to be interviewed by the FBL

Senator Bipen, Well, 1 think it is appropriate, if he refuses to
come, then—if they refuse to come, do not——

The CHAIRMAN. I do not mean refused to come. He just refused to
be interviewed, and if he refused to be interviewed 1 would oppose
his testifying until he does agree to an interview.

Senator BipEN. Well——

FB’Iihe CHAIRMAN. The Democrats requested these interviews by the

Senator BipeN. Well, I do not want to argue about that. Let's
agree on 11 out of 12, then, and we can save the 12th for another
time, to discuss.

Senator METZENBAUM. And it may be that he——

The CHAIRMAN. Well, it may be there is a lot of duplication. I am
not too sure we will need that many. Maybe we can. I will try to
work it out. I will give you an answer tomorrow.

Senator METZENBAUM. Mr. Chairman, I think the Senator from
Illinois wishes to be heard.

Senator SiMoN. Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Illinois.

Senator SiMoN. Yes. If I could just join in supporting the request
of my colleagues. It does seem to me, because of the importance of
this, that no question should go unanswered. If there is a possibili-
ty of something out there, we ought to know about it. I would urge
the chairman to very seriously consider this request.

And frankly, I am among those who is not sure how I am going
to vote yet on this nomination.

The CHAIRMAN. I am sure we could use some of those witnesses. I
just wonder, if there is duplication, if we need to have 12, or even
11, and that is the reason I would like to look at the report there,
and we can get together on it in a satisfactory way, I am quite
sure.

Senator SiMoN. Well, I would trust the judgment of the chair-
man, but I would urge him to seriously consider this request.

The CHAIRMAN. I understand there are about 50 names in the
report there, and so I think I would have to take a look at it, but
we will give you an answer in the morning.




96

Senator METZENBAUM. Well, Mr. Chairman, we want to work
with you but we do not want to wait for the very last minute, and 1
think getting one or two would not be adequate. I think it is a
question of bringing—we are not now talking as the commit-
tee's——

The CHammman. Well, could you agree on six, for instance, if
they—in other words, in those, is there not a lot of duplication? If
some of them know the facts, could they not just——

Senator BipEN. Well, this is a matter of credibility, Mr. Chair-
man, and obviously, numbers relate to credibility.

Senator SiMpsoN. Well, Mr. Chairman——

Senator Bipen. If I can just finish. Maybe the way to resolve this
is to let us set—let the chairman set a time when the witnesses
will appear, if they are called. So, all of them are on notice, that if
we conclude they should be called, they would know when they
would come, so they can make their plans to come now, if we con-
clude to have 1, or 6, or 12, or whatever.

If the chairman would set a time now, then in fact there is no
misunderstanding about when that would occur, and those wit-
nesses, all of whom are cross country, I am told, could make tenta-
til:'e plans to be here, unless the committee chooses not to have
them.

The CHAIRMAN. Well, those that will come, we could have them
Thursday, say, Thursday afternoon, if that would be agreeable.

Senator Bipen. Why not make it Friday to give them an opportu-
nity, if we are going to——

Senator DeConciNL. Mr. Chairman, some of those withesses
are——

The CaalRMaN. How is that?

Senator DECoNCINL Some of those witnesses are from the State
of Arizona, and 1 have had some contact with them, and some of
them are on retirement and cannot afford to come at their own ex-
pense. Others are working, practicing in their profession and jobs,
all':: need some time. I would just like to point out to the committee
that——

The CualrMaN. Well, I was hoping to finish here on Friday after-
noon, but——

Senator DeConNcINI [continuing]. We have 12 or 15 witnesses
here, and they need some notice. Well, why don’t we make them
the last——

The CHalrMaN. | mean Thursday afternoon.

Senator BIDEN. I do not think that is realistic, Mr. Chairman.

Thg CHAIRMAN. Would you want to take them Thursday after-
noon?

Senator METZENBAUM. I think Senator DeConcini is making the
point that that would probably be quite an imposition on them to
be able to get here at that point. Perhaps we ought to take——

Senator BipEN. Want to make them Friday morning and——

The CHAIRMAN. Senator Simpson.

Senator SiMpsonN. Well, Mr. Chairman, I do not know how long
this exercise is going to go. The chairman has been very fair; he is
going to be fair. He has not read the report. He is going to read the
report and then he will deal openly with the members who are op-
posed to the Chief Justice nominee, as he has always done.
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I see no need to, just for the exercise, you know, of the evening,
to do that. He will be fair with us. These are witnesses who were
all, I think, or many of them, examined in 1971, when we put the
Chief Justice nominee through the hoops when he went to the Su-
preme Court, and here we go again. I would not want anyone to be
disabused of this ‘“mother lode”’ that we are digging, but that was
done in 1971.

Senator BipEN. Will the Senator yield?

Senator SiMPsSON. Yes; I certainly will.

Senator BipEN. [ want to make something clear. The Senator
frem Wyoming and I have a tendency on occagsion—each of us have
similarities. We like to engage in humor. The Senator is better at it
than I am. We sometimes have rhetorical flights of fancy, both of
us. We have each counseled one another on that as friends.

I want to make it clear: This Senator from Delaware has not
made up his mind. This is not, No. 1, a decision made by those who
have concluded they are going to vote against the Chief Justice
nominee. Second, the second point I would like to make, is that
almost all of these witnesses are people who never were known
prior to the last hearing, and third——

The CBAIRMAN. [ think we can solve it without so much talk.

Senator BipeEN. All right.

Senator DECoNcCINL Mr. Chairman.

The CHAIRMAN. We will finish all witnesses Wednesday and
Thursday, except Senator DeConcini says we need more time——

Senator DECoNcINI. Perhaps, Mr. Chairman. I do not know.

The CuAIRMAN. And we will take them Friday and get through
by 1 o’clock Friday. Is that fair enough?

Senator DeConNciNI. Mr. Chairman. Would the chairman yield? I
thank him for that. I just want to point out to Senator Simpson
thalt1 nobody is accusing the chairman here of being unfair. [ agree
with——

The CHAIRMAN. | am aware of that.

Senator DeCoNcINI {continuing]. Senator Simpscn. He is fair, he
has been fair, and I think will be. I just wanted to go on record
here that I do not think anybedy is playing any games or dig-
gmg——

The CHAIRMAN. We will finish all witnesses, if we have to run
late tomorrow night, and late the next night. We are going to
finish up everything except these witnesses you are talking about,
and we will not go longer than 1 o’clock Friday on them. Is that
agreeable?

Senator BIDEN. Well, no, it is not agreeable, we will not go longer
than 1. I do not know, Mr. Chairman. The answer is none of——

The CHAIRMAN. Well, we will start sooner. I can start at 8 o’clock
in the morning if——

Senator BpEN. I think that is fine. None of us want to hang
around here——

The CuaikMAN. Well, [ am going to finish at 1 ¢’clock en Friday.
Now, if you want to start at 7 or &, I would be ready to do it.

Senator BIDEN. Fine.

Senator MerzeNBauM. Mr. Chairman, let me just——

The CHAIRMAN. Senator Metzenbaum.
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Senator METZENBAUM. Just 1 second. There is not any member
on this committee that I know of that wants to unduly prolong the
hearing. I attest to that myself, and I do not know anybody else
who has any inclination along that line.

The chairman has worked very well with all of us. The ranking
member has indicated he does not know how he is going to vote
and I certainly have not indicated how I am going to vote, and 1
am not sure. This is the most important responsibility this commit-
tee has had this session. And so I would urge the chairman not to
set arbitrary hours of 1 o’clock or 2 o'clock or 7 o'clock. We will
work with you. Let's work cooperatively. Let’s not work against
deadlines.

The CHAIRMAN. Senator, we have had a hearing now today. We
have put it off the floor to accommodate you gentlemen.

Senator METZENBAUM. You have been wonderful.

The CHAIRMAN. And then tomorrow we will have it——

Senator METZENBAUM. You will be great tomorrow.

The CralRMAN. And we are going to start at 10 and go late to-
morrow night. And the next day we will start it and go late. And
that will finish it, all except these witnesses from Arizona.

Now, out of respect for Senator DeConcini, [ thought that would
be time for them to get here.

Senator METZENBAUM. We will work with you, Mr. Chairman,
but let’s not try to get into a battle with 1 o'clock, or something.

The CHairMan. Well, I have got to finish here. I have got to
finish——

Senator BipEN. Mr. Chairman, just as——

The CuairMAN. I planned to finish here Thursday night, but, out
of respect for you with these witnesses from Arizona, we will go as
late as necessary, till 1 o’clock on Friday, if it is necessary. I hope
we will not have to go that line. We are now in recess until 10 a.m.
tomorrow.

[Whereupon, at 7:45 p.m., the committee was recessed, to recon-
vene at 10 ¢’clock a.m., July 30, 1986.]
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The committee met, pursuant to notice, at 10:10 a.m., in room
SD-106, Dirksen Senate Office Building, Hon. Strom Thurmond
(chairman of the committee) presiding.

Also present: Senators Biden, Mathias, Metzenbaum, Heflin,
Hatch, Grassley, Simon, McConnell, Broyhill, Kennedy, Laxalt,
DeConcini, Specter, Leahy, aud Simpson.

Staff present: Dennis Shedd, chief counsel and staff director;
Duke Short, chief investigator; Frank Klonoski, investigator; Jack
Mitchell, investigator; Reginald Govan, minority investigator;
Mark Gitenstein, minority chief counsel; Cindy Lebow, minor}'}y
staff director; and Melinda Koutsoumpas, chief clerk.

The CaairMAN. The committee will come to order.

Our first witness today is Mr. Gene W. Lafitte, and Mr. John D.
Lane, of the American Bar Association Standing Committee on the
Judiciary. If you gentlemen would come around, please, hold up
your hands and be sworn. Let us get quiet.

Senator BipEN. Mr. Chairman, aren’t we starting with Justice
Rehnquist?

The CHAIRMAN. The ABA is here. I want to take them.

Will the evidence you give in this hearing be the truth, the
whole truth, and nothing but the truth, so help you, God?

Mr. LaFrrre. It will be.

Mr. LANE. It will be.

Senator MErzENBAUM. Mr. Chairman, may I inquire of the proce-
dure? I thought we were going to have an opportunity to inquire of
Justice Rehnquist at this point.

The CuairMaN. You sure will; the rest of the day, if you want to.
But the ABA people are here, and I am going to take them so we
can release them.

Senator METzZzENBAUM. There are a lot of other people who are
here as witnesses.

The CuairManN. Well, you cannot have but one chairman, and
that is what I have ruled. [Laughter.]

Mr. Lafitte, would you please proceed?

99
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TESTIMONY OF GENE W. LAFITTE AND JOHN D. LANE, STANDING
COMMITTEE ON FEDERAL JUDICIARY, AMERICAN BAR ASSO-
CIATION

Mr. LaFrrre. Thank you, Mr. Chairman, members of the commit-
tee.

My name is Gene Lafitte. I practice law in New Orleans, LA. I
am a member as the Fifth Circuit Representative of the American
Bar Association’s Standing Committee on Federal Judiciary. With
me today is John D. Lane, of Washington, DC, another member of
our committee. And Mr. Chairman, Mr. Lane and I are pinch-hit-
ters for cur chairman, Robert B. Fiske, Jr., the chairman of our
committee, who is involved in some litigation in New York City
and regrettably was unable to be with us this morning.

The CaarMan. Speak into the mike so we can hear you better.

Mr. LarFrrrE. All right, sir. I was just saying, Mr. Chairman, that
Mr. Lane and I are substituting this morning for Robert B. Fiske,
Jr., who is chairman of our committee but could not be here be-
cause of some litigation in New York.

The CHAIRMAN. Yes.

Mr. LariTTE. We appear here to present the views of the Ameri-
can Bar Association on the nomination of the honorable William
H. Rehnquist, Associate Justice of the Supreme Court of the
United States to be Chief Justice of the United States. At the re-
quest of the Attorney General, our committee investigated the pro-
féssional competence, judicial temperament and integrity of Justice
Rehnquist. Because the nominee is a sitting Justice of the Supreme
Court and is being nominated for the position of Chief Justice, we
were particularly interested in his administrative abilities, his
leadership qualities and collegiality.

Our work included discussions with more than 300 persons, in-
cluding first, all Associate Justices of the Supreme Court of the
United States, and many Federal and State judges throughout the
country; second, a national cross-section of practicing lawyers;
third, many law school deans and faculty members, including con-
stitutional law and Supreme Court scholars; fourth, a group of
practicing lawyers who studied Justice Rehnquist’s other judicial
opinions; and finally, Justice Rehnquist himself, who was inter-
viewed by three members of our committee.

Based on our investigation, the committee is unanimously of the
opinion that Justice Rehnquist is entitled to the hlghest evaluation
of the committee: well-qualified.

Under our committee guidelines, that evaluation is reserved for
those who meet the highest standards of professional competence,
judicial temperament, and integrity. It is reserved for those persons
who are among the best available for appointment.

I have filed with this committee a letter describing the results of
our investigation and shall not repeat its content in detail here,
Mr. Chairman. I do request that that letter be included in the
record of these proceedings.

The CHAIRMAN. It will be made part of the committee record.

[Document follows:]
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American Bar Association

July 29, 1986

Henorable Strom Thurmond
Chairman
Committee on the Judiciary
United States Senate
Washington, D.C. 20510
Dear Mr. Chairman:
This letter is in response to the invitation
to the Standing Committee on Federal Judiciary of the
Anerican Bar Association {the "Committee™) Lo submit
its opinion regarding the nomipation of the Honorable
William Hubbs Rehnquist of Washington, D.C. to be
Chief Justice of the United States.

The Committee's investigation of Justice
Rehnquist covered his professional competence,
judicial temperament and integrity. Decause the
nominee is & sitting Justice of the Supreme Coutt and
is being nominated for the position of Chief Justice,
we were particularly interested in his administrative
abilities, leadership gualitlies and collegiality.
Consistent with its long standing tradition, the
Committee has not concerned itself with Justice
Rehnquist's general political ideclogy or his views on
issues except to the extent that such makters might
bear on judicial temperament and integrity.

The Committee's investigation of Justice
Rehnguist inecluded the following inquiries:

{1) Members of the Committee interviewed all
of the Associate Justices of the Supreme Court and a
large number of other federal and state judges
throughout the United Stakes.

{2) Committee members interviewed a cross

gection of practicing lawyers throughout the United
States.
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{3) Committee members interviewed many deans and faculty
members of law schools throughout the country, including a number
of constitutional and Supreme Court scholars.

(4) A group of practicing attorneys reviewed
approximately 200 of the written opinions authored by Justice
Rehnguist.

{5) Three members of the Committee interviewed Justice
Rehngquist.

Professional Background

Justice Rehnquist's career has included service as a
practicing lawyer, an Assistant Attorney General with the United
States Department of Justice, and as an Associate Justice of the
United States Supreme Court. He received A.B. and M.A. degrees
from Stanford University in 1948, an M.A. degrtee from Harvard
University in 1949, and an LL.B. from Stanford Law School in 1952.
He was a digtinguished student in the law school, ranking first in
his class. His military experience includes service as a non-
commissioned officer in the U.S. Army Air Force during the period
from 1943 to 1946.

Justice Rehnquist served as a law clerk to Assoclate
Justice Robert H. Jackson of the Supreme Court of the United
States from 1952 to 1953, He then commenced the private practice
of law in Phoenix, Arizona. From 1953 to 1955 he was an associate
in the firm of Evans, Kitchel & Jencks. During 1956 and 1957 he
was a partner in the firm of Ragan & Rehnquist and from 1957 to
1960 he was a partner in the firm of Cunningham, Carson &
Messenger. In 1960 he formed with James Powers the Phoenix firm
of Powers & Rehngquist, where he practiced until 196%. From 1969
to 1971 he was an Assistant Attorney General, Office of Legal
Counsel, United States Department of Justice in Washington, D.C,
In 1971 he was nominated by President Nixon as Associate Justice
of the United States Supreme Court, and this nomination was
confirmed by the Senate in that year.

Through interviews of those who worked with Justice
Rehnquist during various stages of his professional career, both
prior and subsequent to his appointment to the United States
Supreme Court, the Committee learned that he has demonstrated a
high degree of competence and integrity, and has displayed
excellent judicial temperament.,
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L ; ith Jud

In its investigation, the Committee interviewed over 300
persons, including all of the current Associate Justices of the
Supreme Court, and more than 180 federal and state judges.

Members of the judiciary who know him describe him as “a true
scholar, collegial, genial and low key," “"unbelievably brilliant,”
"a very capable individual in every respect". Generally, judges
across the country who have become familiar with Justice Rehnquist
have expressed admiration and respect for him as an able, hard
working, conscientious individual, On the whole, the judicial
community was high in its praise of Justice Rehnqulst's abilities
and qualifications. O©Of great importance, he enjoys the respect
and esteem of his colleagques on the Court.

Interviews with Lawvers

The Committee contacted approximately 65 practicing
lawyers throughout the United States., We interviewed a cross
section of the legal community, including women and minority
lawyers. Many who Know Justice Rehnquist, including many who
disagree with him politically and philosophically, speak of warm
admiration for him and describe him as "very talented,"” "a bright
and able man," "always well prepared,” and one who "brings out the
best in people and will facilitate the work of the Court,"

Interviews with Deans and Professors of Law

The Committee spoke to more than 50 deans and faculry
members of a number of law schools throughout the country. Some
of these have known Justice Rehnquist personally. We found that
he has visited and delivered speeches at several of the law
echools. Many of these individuals spoke highly of his writing
and analytical ability. The vast majority had strong praise for
his professional qualifications.

Survey of Justice Rehnguist's Opinions

Approximately 200 of Justice Rehnquist's opinions were
examined for the Committee by a group of practicing attorneys.
From that review it can be concluded that the Justice's legal
analysis and writing ability are of the highest quality.
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Interview with Justice Rehnquist

Justice Rehnguist was interviewed by thres membars of
the Committes. The Committee members have found him to be
extremely intelligent, articulate, friendly, and committed to the
fair and proper administration of justice. He has dexonstrated
outstanding qualities as a jurist, and is approaching the position
of Chief Justice with enthusiasm, determination and dedication.

Based on the investigation described above, the Commit-
tee unanimously has found that Justice Rehnguist neets the highest
standards of professicnal competence, judicial temperament and
integrity, is among the hest avallable for appointmant as Chief
Justice of the United States, and is entitled to the Comnittee's
high:si evaluation of the nominees to the Supreme Court -- Well
gualified.

This report is being flled at the commencement of the
Senate Judiclary Committese's hearing. We will review our report
at the conclusion of the hearings, and notify you if any circum-
stances have developed that may require modification of our views.

Regpactfully submitted,

QYoo

ROBERT B.
Chairman
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Mr. Larirre. To summarize our findings, our investigation re-
vealed that Justice Rehnquist is extremely intelligent, analytical,
conscientious, and hardworking. He had an outstanding academic
record, and our committee members heard strong praise for his
leadership qualities, his intellect and his ability as a practicing
lawyer and as a lawyer in Government service.

As an Associate Justice of the Supreme Court, he is held in high
esteem by his colleagues on the Court for his scholarship and con-
geniality. The diversity of his experience as a practicing lawyer
and as a Supreme Court Justice provides a valuable background for
service as Chief Justice of the United States.

He has strong administrative abilities and a judicial tempera-
ment appropriate to serve in that position. His judgment is sound,
and his integrity is above reproach.

In conclusion, Mr. Chairman, the committee has unanimously
found that Justice Rehnquist iz entitled to its highest evaluation of
a nominee for the position of Chief Justice of the United States.

Thank you very much, Senator Thurmond and members of the
committee.

That concludes our statement.

The CHAIRMAN. Is the rating you have given Justice Rehnquist
the highest rating the American Bar Association gives?

Mr. LaFiTTE. It 15, Senator.

The CHairMAN. It is the highest rating.

Mr. LariTTE. For the position of Supreme Court Justice; correct.

The CaairMAN. Mr. Lane, do you wish to add anything further?

Mr. LanEe. No, Mr. Chairman. I think the statement of Mr. La-
fitte accurately and completely states the position of our commit-
tee, which he noted was by unanimous vole after the telephone
conference call meeting that lasted for a rather lengthy period.

I was also one of those privileged to have the opportunity to
interview Justice Rehnquist, and for what it is worth, I concur
fully in these findings and report.

The CHAIRMAN. The able Senator from Delaware.

Senator BipEN. Thank you, Mr. Chairman.

Notwithstanding the fact, gentlemen, that I did not expect to see
you for another 5, 6 hours, it is nice to have you here. Mr. Lane, I
know you are in town, so you could always come back; it is just up
the street.

We are not inconveniencing you, are we?

Mr. LANE. Not at all.

Senator BipeN. Good. OK.

Mr. LANE. We were ready yesterday, also.

Senator Bipen. Good. And you would be ready tomorrow, I am
sure. [Laughter.]

Let me ask you a few questions, even though I had quite frankly
not concentrated on this, because I did not think we were going to
get to it. But let me ask a few questions, gentlemen.

No. 1, did you interview other Associate Justices?

Mr. LAFITTE. We interviewed all of them, Senator Biden, on the
Supreme Court.

enator BiDEN. Did the Associate Justices indicate whether or
not—you said they said Justice Rehnquist is “collegial”’; is that the
phrase you used?
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Mr. Larrrre. Correct, Senator. And the word “congenial”’ was
also used.

Senator BIDEN. “Congenial”.

Mr. LarFiTTE. Yes.

Senator BipEN. And did they speak to the degree to which he
participates in conferences and preconferences to discuss opinions
that he has written before he writes them?

Mr. LaFiTTE. I think that it might be well for Mr. Lane, who did
that investigation, to respond to you. I can report to you that all of
the Justices spoke very highly of Associate Justice Rehnquist’s
qualities as a collegial member of the Court; spoke highly of his in-
tellfct, of his work habits, and hold him in high esteem, very obvi-
ously.

But John may want to amplify.

Senator BipEN. Mr. Lane, did you interview each of the Associate
Justices?

Mr. LANE. Yes, Senator Biden, I did. I found almost virtual unan-
imous support for this among his colleagues, which was something
that was very persuasive with me.

Senator BroEn. Well, it is persuasive with me, also.

Mr. LANE. I started with the most senior member of the Court
and proceeded on down.

Senator Bipen. In light of the time commitment here, let me ask
my question precisely, if I could, and maybe you could speak to the
precise question.

Was there discussion with the Associate Justices with whom yvou
spoke and the Chief, whom I assume you spoke to, also, was there
discussion about the work habits of Justice Rehnquist as it relates
to his inclination to discuss cases that had been heard prior to the
writing of opinions.

As you know, there is a custom on occasion in the Court where
Justices discuss at conference or preconference with one another a
case; then, they go back to their chambers and they write their
opinions on many occasions. Sometimes, it does not happen that
way.

Did you get any indication as to what extent Justice Rehnquist,
relative to other Justices, participated in conferences prior to
having written his final decision?

Mr. LANE. Yes. I think that subject matter generally ran through
most of the interviews. And the picture that I gathered was that
Justice Rehnquist, having been originally the ninth in seniority,
moving from nine to eight and finally to seven, was never one of
those who would be called upon first in conference to present his
views of the matter. So I believe there were many cases that were
fairly well discussed by the time it came to his turn.

However, I did gather in these discussions, and I had the picture
of a man who was open to his associates’ and his ceclleagues” views;
was always open and available and willing to discuss these matters.

I was reminded that these cases, do not get to the Supreme Court
unless they involve tough issues. And many of them have at least
two and sometimes three respectable positions. And so merely the
fact that one may disagree over there in the Court on a final result
does not detract in any way from the deliberative process, and the
collegiality that apparently exists——
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Senator BipEN. 1 appreciate your editorial comment, and I
happen to agree with it; I think it is a fine editorial statement. I
am trying to find out what——

Mr. LANE. Well, I am really not trying to editorialize. I am
trying to give you "the picture that I gained in my own mind as I
went through t{ns process.

The CHAIRMAN. Yes. Go ahead. You are allowed to finish your
statement. Go ahead.

Mr. LANE. I was pleasantly surprised at the results of this effort.
There was genuine enthusiasm on the part of not only his col-
leagues on the Court, but others who served the Court in a staff
capacity and some of the relatively lowly paid individuals at the
Court. There was almost a unanimous feeling of joy, that I was not
only surprised at, but found a very welcome fact.

Senator BIDEN. So the occasional press reports that Justice Rehn-
quist, because of his intellectual brilliance and his hard work, usu-
ally hears a case, departs from the bench, goes back to his office—
the reputation that he has, at least in the press, is he is the first
one t0 have his opinions finished, and that—first of all, did you
find that to be true, that he is the first one, usually, that he has
that reputation?

Mr. LaNE. I found that he has a reputation of pushing his work
under tight deadlines. He apparently gives his law clerks 10 days
to get a draft out, and if they do not get it, he comes and takes it
out of the typewriter and he will finish it himself.

To us lawyers who wait and wait and wait for courts to decide
cases, this is a healthy development.

Senator BineN. I think it is healthy to get people to work hard,
too. But what I am trying to get at is whether or not you get a
picture of the Justice. The picture that has been painted in the
past is that he is extremely bright, extremely honest, has a great
sense of humor. I have even heard anecdotes about him hiring
someone to do cardboard cutouts of the Chief Justice and then call-
ing the Chief Justice to say his car is broken down and can he get
a ride in with the Chief Justice, and then riding by, this fellow
standing there with a—which is my kind of guy in that; I would
like to have a cardboard cutout of some—but seriously, that he is
very well loved, that he is very well liked.

But what I am trying to get at are his work habits. And my un-
derstanding is he is very, very precise and very, very thorough, and
he moves very rapidly. But the other side of that, I am told, is that
he in fact does not do what other Justices do as a habit, which is in
addition to giving his clerk 10 days, that he does not sit and com-
miserate with the other judges about what do they think they
should be doing, how are they going to write their opinion, what
are they going to do about it. And he goes in and bangs out his
opinion based on thorough thought, what he thinks should be the
result, and delivers it, and comes to conference ready; he has al-
ready made up his mind as to which way he wants to go.

1s that the picture, or is that an inaccurate picture?

Mr. LANE. That is not quite the picture that I gained from all of
the information that was given me.

Senator BinEn. Why don’t you tell me how the picture you gave
is different than what I just suggested.
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Mr. LANE. I talked to law clerks, clerks that are there now; I
talked to clerks who clerked when he was also a clerk in the Court,
who are now very prominent lawyers and one of them, a very
prominent Federal judge.

You begin to get a view of the person in his earlier years in
training. He was affable, one who was friendly, one who was
always accessible, and one who was universally admired—even
though two of these lawyers who clerked at the same time, both of
them for the Chief Justice at the time, Chief Justice Vinson, are
well-known liberal Democrats——

Senator Bipen. Oh, I agree.

Mr. LANE [continuing]. Who disagree with him politically and
philesophically——

Senator BipEN. Mr. Lane, let me——

The CHAIRMAN. Just a minute, Senator. Let him finish his state-
ment.

Mr. LANE. But they have the highest regard for him as a lawyer
and as a person.

Now, as I proceeded further, I talked to a former clerk of the Su-
preme Court, a man who [ have known for many years and have a
high respect for, and he described how Justice Rehuquist is well-
liked by the Court personnel, how they respect him, and how he
gets the work done. Justice Rehnquist, being responsible for the
ninth circuit, has probably more traffic with the clerks’ office than
the other Justices, because there are so many petitions that require
his scrutiny and a decision. The clerks say that his work is done
promptly, and his instructions to the clerk are clear and precise;
they do not have to guess and go back for further instructions.

So these are the kinds of things we were looking for to see what
kind of an administrator, what kind of a Chief Justice we would
have in Justice Rehnquist.

To go on further, if I may, when talking to his colleagues about
how they felt toward him, he is regarded as a close personal friend
of ll_n_enlinho are diametrically opposed to him philosophically and
politically.

Senator BipEN. Senator Thurmond and [ understand that.

Mr. LANE. That is right. Well, I worked here years ago, so I un-
derstand the Senate, too.

The CaamrMaN. Do you have any more questions?

Senator BipEN. Do you want to say any more?

Mr. LANE, Not unless you have further questions.

Senator Bipen. I do.

There is no question about the Justice being accessible. Does he
seek access? That is my question; that is all I am trying to get at.
Is he one of the Justices who seeks the opinion of other Justices
prior to reaching his decision? There is no question he is accessible.
The question is goes he seek access?

Mr. LanNE. 1 am afraid I cannot answer that question with an
degree of precision. However, I think that he is one who listens. l}t,
was clear to me that he is one who listens to others, and being a
rather junior member of the Court, he has to listen when these
cases are discussed in the conference of the Court.

Mr. LaFrrre. [ believe we did get a report, Senator Biden, if I
might supplement Mr. Lane’s remarks——
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Senator BipEN. Certainly.

Mr. LArITTE [continuing]. That Justice Rehnquist is a Justice
who will go down the hall and go to the chambers of another Jus-
tice and discuss matters. I do not have any sense that we know the
particulars of the way he operates that you are inquiring about
now, but I think our committee felt a clear sense, because of the
emphagsis on the collegial relationship that he enjoys with the
other Justices, the way they have expressed sincere admiration for
his work on the Court as a collegial member of it, that that carries
with it a strong sense of participation. As people have put it, the
Court members can be thought of as nine separate law firms, and
so 1 guess they have to operate that way in a certain sense.

Senator BipeEN. Thank you, Mr. Chairman, and thank you, gen-
tlemen, for your time.

The CHAIRMAN. The distinguished Senator from Maryland.

Senator MaTHias. Thank you, Mr. Chairman.

Mr. Lane, you have been here several times.

Mr. LANE. Several.

Senator MATHIAS. I understand this is probably one of your last
visits with the committee in this role.

Mr. LaNE. I imagine that is probably true—unless I will be back
on Judge Scalia.

Senator MaTHias. I will take this opportunity to express my
thanks to you for the years in which you have performed this im-
portant and rather thankless public service. It is not an easy job,
and can be at times troubling. Nonetheless, you have done it with
great distinction. The committee in particular, and the public in
general, owe frou a debt of gratitude.

Mr. LanE. 1 thank the Senator from Maryland.

Senator MaTH1aS. Did your review of the qualifications of Justice
Rehnquist include a review of his judicial opinions?

Mr. LANE. That is correct, Senator.

Mr. LarFrTTE. By practicing attorneys, by practicing lawyers.

Senator MaTH1as. I am curious as te what you look for in that
review of opinions. Are you looking at his style or form, or the sub-
stance?

Mr. LarTTE. Yes, sir. We look for analytical ability, the ability to
take apart and put back together complex legal issues; clarity of
style; organization—that type thing—anything—as the Senator
knows, we are not concerned with political ideology and philosophy
of that nature, except to the extent that it bears on temperament
or integrity.

Senator MaTnias. Now, you mentioned philosophy and ideology.
That raises a sensitive question for this committee, and I would be
curious as to your advice. To what extent can a committee inquire
into, devote its attention to, and rest its opinion on judicial deci-
sions of a nominee without impinging on the very important princi-
ple of independent administration of justice? Can we ask a gudge to
account for his judicial opinions in a proceeding of this sort?

Mr. LarrrTeE. Well, as I say, Senator Mathias, I suppose the main
purpose of our review of the opinions is to see what kind of writing
style the nominee has and then——

Senator MaThIAS. I understand that, and 1 think you expressed
that very well. I am asking for your further advice.
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Mr. LarrtE. Well, we found nothing in his opinions that would
indicate any problem of—at least, the reports received by us—indi-
cate any problem of temperament or integrity. Now, we discussed
with Justice Rehnquist comments that we had received about his
stands and decigions on issues generally, but I do not relate that
particularly to his writings, his judicial opinions.

Senator MatHias. I understand that. But how far can we go in
looking at opinions without invading the province of judicial inde-
pendence? How far can we go without having a chilling effect on
every sitting Federal judge in the country who might someday be
nominated for a different court?

Mr. LAFrrTE. I am sorry. I do not think I understood your ques-
tion until then. But I am not sure that I am able to advise you in
that, Senator. As Mr. Lane has said, the issues that come before
the Supreme Court are generally quite complex, as you have seen
in the media. There often are certainly more than two positions
that can be taken with respect to them. So that I do not know to
what degree one can disagree with a decision, or the way an opin-
ion ig written, without impinging on judicial independence at all.

It is not an issue, though, that I think we address as a commit-
tee.

Senator MaTHIAS. Mr. Lane, do you have any comment on that?

Mr. LaNE. Well, I think that is why Federal judges are appointed
for life, so they will not be hauled up and have to run for reelec-
tion or satisfy a certain body public in order to win reappointment.
And that is why, in our statement today, we are focusing in on the
fact that the Justice is a sitting Justice of the Supreme Court; he is
there for life—he is going to be there anyway. And all we are deal-
ing with is whether or not he should ascend to the traditional role
as the Chief Justice of the United States.

I do not think you can take a judge and dissect his opinions and
hold him in account for the way he may or may not have voted on
any particular issue. Once the Court has decided, that is the su-
preme law of the land, and unless under the Constitution, you and
the Congress can change that result, that result remains. We have
to respect that.

Senator MaTHIAS. Thank you very much, Mr. Chairman.

The CrairMaN. The disting'uishg Senator from Massachusetts.

Senator KENNEDY. Thank you very much.

I, too, want to express appreciation to Mr. Lane for the work
that he has done over a long period of time to try and insure the
basic integrity of the courts. We are glad to have you back here.

As I understand from the various news reports, you were recent-
ly denied reappointment to the ABA Committee on the Federal Ju-

iciary, although you sought realilpointment; is that correct?

Mr. LaNE. Senator, it is not the kind of position that one cam-
paigns for, and I did not do anything to further my chances for re-
appointment. I say that in all honesty.

ﬁ?)wever, I was informed that another individual would be ap-
pointed, and that is about the sum and substance of it.

Senator KENNEDY. I suppose you are aware of the news reports
in the Washington Post and others that indicate that you were
dropped from the panel for challenging some of the administra-
tion’s nominees. Al Kamen in a recent Washington Post story said,
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“ABA sources said Lane angered some conservatives because he is
too aggressive in questioning the qualifications of some prospective
candidates.”

Mr. LANE. Yes, I am aware of that article.

Senator KENNEDY. Do you have any reaction to it? Let us see if
he wants to complete the answer to this one, Mr. Chairman.
[Laughter.]

Mr. LANE. Well, I guess if pressed, I would have to deny that I
was too vigorous or too tough in my examination. I tried to be fair
to all potential nominees. And 1 would also say that politics and
ideology is something that did not get involved in my investigation.
I eould not care less what——

Mr. LaFiTTE. Senator, maybe I ought to——

Senator KENNEDY. Well, if I could just finish this question.

Mr. LANE. In my investigations, I really could not care less how a
person votes or how he feels on issues. I want a person that is
honest, that has good experience and training in the law, and one
that has a good disposition and judicial temperament. If you are
going to put them on for life, you want to be reasonably sure that
they are going to be able to do the job and do it well.

Senator KENNEDY. Well, do you think ideology or political philos-
ophy had anything to do in dropping you from the judicial panel?

Mr. LANE. I really cannot comment on that. I would hope not.

Senator KeNNEDY. No further gquestions.

The CHAmRMAN. The distinguished Senator from Nevada.

Senator LAXALT. In the interest of time, Mr. Chairman, I will
{_Ii:ldhmy time to the distinguished Senator from Utah, Senator

tch.

The CHAIRMAN. The distinguished Senator from Utah.

Senator HatcH. Thank you, Mr. Chairman.

Mr. Lafitte, is it correct that “well-qualified,” as you have stated,
is the highest possible rating a Supreme Court Justice can have?

Mr. Larrrre. That is correct, Senator.

Senator HarcH. Can you tell us how many deans, law professors,
and scholars you interviewed in reaching your opinion here?

Mr. LaFiTTE. Over 50, as I recall, Senator.

Senator HatcH. Over 507

Mr. LarrrTE. Over 50.

Senator HatcH, OK. Now, to what degree——

Mr. LamTTE. Deans and law professors,

Senator HatcH. Deans and law professors. You have indicated
you have reviewed his written opinions. Could you tell us approxi-
mately how many written opinions you reviewed?

Mr. LAFITTE. Over 200

Senator HATcH. Over 2007

Mr. LArFrrre. Yes, sir.

Senator HacH. Now, based on 200 opinions, which would seem to
?'I:d ?to be a rather exhaustive study, you found him to be well-quali-

ied?

Mr. Larrrre. That is a factor we took into consideration in our
evaluation.

Senator HatcH. Thank you. How many State court judges did
you interview?
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Mr. LAFITTE. I do not have a count on that, Senator. We inter-
viewed over 18( Federal and State judges.

Senator Hatcu. You interviewed over 180 Federal and State
judges?

Mr. Larrrre. Correct.

Senator HatcH. 1807

Mr. LaritTe. Correct, sir, across the country.

Senator HatcH. Were any of these on State supreme courts?

Mr. LaFiTTE. Yes, sir.

Senator HaTcH. Quite a few?

Mr. LaFiTTE. Yes, sir. We tried to contact and speak with those
who were available.

Senator HatcH. So you interviewed some of the most eminent
State supreme court judges with regard to this nominee as well?

Mr. Larrrre. That is correct, along with the Federal judges.

Senator HatcH. How many States did you go into to interview
various justices and judges, State judges?

Mr. Lamrre. Well, I think all, Senator. We went about this by
each of us working in our own circuits, so that we all contacted
people in the States and our circuits.

Senator HarcH. Well, we understand that. But how many States
did you cover?

Mr. LariTre. Well, I am not sure about Alaska, but I think virtu-
ally all of the States were covered.

Senator HaTtcH. Virtually all 50 States?

Mr. LaFiTTE. Yes, yes.

Senator HatcH. So you virtually have opinions from the State
justices and judges from all 50 States.

Mr. LaFitTE. They were included in our contacts, yes.

Senator HaTeH. And quite a number of justices and judges.

I might add that that is a pretty strong national cross section of
judges who have commended him, would you say?

Mr. LarFiTrE. I would, Your Honor—force of habit, Senator—yes,
I would. :

Senator Harcu. How many lawyers did you interview with
regard to Justice Rehnquist?

Mr. LamTTE. I think approximately 70.

Senator HaTcH. Seventy lawyers. From how many States?

Mr. Laritte. Well, again, this would be a cross section of the
country, each—-——

Senator HATcH. So virtually all 50 States?

Mr. LafitTE. That is right.

Senator HatcH. You may have missed one or two.

Mr. LaFiTtE. That is right. And again, we had the problem of
reaching, of making contacts, and I did not look at that.

Senator HatcH. Well, it seems to me that you made an exhaus-
tive study; it was a nationwide study; it involved the highest schol-
ars in the land, the most eminent jurists in the land; 180 judges, 70
lawyers, 50 law deans and professors, and in addition to that, Mr.
Lane, his colleagues on the Supreme Court; is that right?

Mr. LANE. Yes.

Mr. LariTTE. Correct.
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Senator HatcH. And then you came out and recommended to
this committee the highest possible rating anybody can have for
Chief Justice of the U.S. Supreme Court; is that right?

Mr. LariTTE. Correct.

Senator Hatch. In fact, I do not think you could have said it any
better than you did in your letter to Senator Thurmond when you
said, “Based on the investigation described above, the committee
unanimously has found that Justice Rehnguist meets the highest
standards of professional competence, judicial temperament and in-
tegrity, is among the best available for appointment as Chief Jus-
tice of the United States, and is entitled to the committee’s highest
evaluation of the nominees to the Supreme Court: well-qualified.”

Did I read that accurately?

Mr. LariTrE. That is correct, sir. That was the unanimous vote of
our committee.

Senator HatcH. Well, I want you to know that I think a lot of us
will agree with you.

4 Thank you, sir. We appreciate the work that both of you have
one.

Mr. Lane?

Mr. Lane. I might add that we tried to reach lawyers who prac-
ticed before the Supreme Court.

Senator HaTcH. Surely.

Mr. LaNE. And I personally tried to reach lawyers who had lost
cases in the Court.

Senator HatcH. And did you reach some of them?

Mr. LanEe. I did, and 1 found very strong support for Justice
Rehnquist, notwithstanding the results of particular cases.

Senator HatcH. Well, I think there is strong support ACToss the
country, and I hope that some of these terms like ‘extremist,”
quote, I hope they go by the boards, and we talk about the record
and let us judge the man as all of these eminent people including
yourselves have done so, who sat there for 15 solid years, and who
has been considered the leading intellect on the Court, a consensus-
buijlder, collegial, intelligent, warm, witty, decent man.

It seems to me that is what he ought to be judged on, and what
we ought to be looking into here is not 30, 40 years ago, allegations
that were considered back in 1971, 15 years ago, but we ought to be
‘looking into fitness to be Chief Justice of the U.S. Supreme Court,
" and I think it is fair to say, Mr. Lafitte, that you have found, you
and your committee and those who have investigated virtually
every State in the Union in this exhaustive investigation, have
found him to be the most fit.

Mr. Larrrre. That is correct, Senator. We found him to be among
the best available.

Senator HatcH. Well, thank you so much. I really appreciate the
efforts you have put forth.

Mr. LarrrTE. Thank you.

The CHaIRMAN. The distinguished Senator from Ohio.

Senator METZENBAUM. Thank you, Mr. Chairman.

Gentlemen, I want to express my appreciation for your dedica-
tion to the legal profession and your concern about the quality of
members of the judiciary. I am very pleased to welcome you here.
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In your inquiry, did you give any attention to the position of the
National Bar Association, the Federation of Women Lawyers, the
National Conference of Black Lawyers? Did you inquire of any of
those other organizations-—and there are some others as well—as
to the position that they have concerning the confirmation of Jus-
tice Rehnquist?

Mr. Larirre. Senator, we did. I do not know whether it is appro-
priate for me to identify the particular organizations, but we did
make contact with o‘?anizations that do represent minorities and
women’'s interests. We spoke also with practicing lawyers and
judges that are minorities and women.

The answer to your question about organizations is yes.

Senator MeTZENBAUM. And what did you find, Mr. Lafitte?

Mr. LariTTE. | suppose it is a mixed bag, Senator. We found some
negative comment, mixed with comment that Justice Rehnquist is
a very competent jurist. I think the negative comment, it would be
fair to say, had to do with his conservative philosophy and whether
he was in step with civil rights interests, and whether or not he
would have a sufficiently open mind as a Chief Justice.

Senator METZENBAUM. Is it your understanding, at least it is my
understanding, that those organizations will testify here? I am not
directly informed as to what their position will be, but I believe
they will testify in opposition to the confirmation. Is that your un-
derstanding?

Mr. LAFrrTE. Senator, I think I saw yesterday that some of these
organizations will be testifying here. I also do recall that we were
advised, we were given certain comments upon our contact with
the advice that further investigation might be done with them and
that they would be back in further touch with us if they had addi-
tional comment to make. And our report is based upon any addi-
tional comment that we received.

Senator METZENBAUM. But there were some concerns expressed
by these other organizations, by blacks and women. Yet I noticed
in the report that you sent to the committee that you make no
mention of that whatsoever. Would that not have been appropriate
to include the concerns that have been expressed by the other bar
associations in the country?

Mr. LaritTeE. Well, I think our letter does make reference to our
contact with minority and women lawyers. Maybe stylistically,
Senator Metzenbaum, we might have said something differently,
but I suppose our feeling is that that covers the inquiry you are
making

Senator MerzeEnBaUuM. Well, 1 guess my E)oint is that you do not
indicate anywhere in the letter this is stylistic. I do not see that
you mention anywhere in the letter that. You say, “We inter-
viewed a cross-section of the legal community, including women
and minority lawyers, many who know Justice Rehnquist, includ-
ing many who disagree with him politically and philosophically,
speak of warm admiration for him and describe him as very talent-
ed, a bright and able man, always well prepared, and one who
brings out the best in ]]:eople and will facilitate the work of the
Court,” end of paragraph.

You do not mention there that there were concerns expressed by
black lawyers’ groups, women’s lawyers’ groups, that they had res-
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ervations, that they were apprehensive about the appointment.
And I do not know whether at that point they indicated that they
were going to testify in opposition to his confirmation, but none of
that found its way into your four-page letter, all of which I find to
be only on the very positive side and supportive.

I am not saying that you should not be positive or supportive,
except that if your investigation was as thorough as you indicate it
to be, then it seems to me that it would have been appropriate for
you to indicate that there were some problems expressed by certain
other bar associations.

Mr. LarrtTe. Well, I think that it is true that some of the organi-
zations certainly had not expressed negative comment to us along
the lines that you and I are now discussing. In fact, our first knowl-
edge of some of those positions came after our investigation was
completed and our report was made, not in that letter. But at least
that letter reports on comments that we were receiving as a com-
mittee during our investigation.

When 1 speak of negative comment, I am speaking more of com-
ments received from individuals who are minority and women law-
yers, and those are things that we discussed with Justice Rehnquist
when we interviewed him.

Senator METZENBAUM. But it is not mentioned in the letter.

Mr. LaFITTE. Not mentioned in the letter.

Senator METZENBAUM. Not mentioned in the letter.

Mr. LaFirTE. That is right, sir.

Senator MeTZENBAUM. I thank you very much.

Mr. Chairman, I want to just repeat, and I want to say it very
respectfully because I have tremendous respect for you. I work very
well with you and have no question about your fairness.

But I think putting the ABA on at this point out of order, when
we have not had an opportunity—and also Griffin Bell—provides a
kind of positive emphasis for the confirmation process that I do not
know provides the sense of balance that this Senator feels is the
appropriate one. And without wishing to engage in confrontation
with you, I do want to express my reservations and concern as to
whether this is really fair to let only the affirmative witnesses and
those who are very supportive be heard out of order.

The CHAIRMAN. We are going to hear all sides, and you have got
a lot of witnesses the other way. I am sure you will enjoy hearing
them, and they will come later.

Senator MeTzZENBAUM. Well, I do not have them, Mr. Chairman.

The CHaIRMAN. The able Senator from Jowa.

Senator MeTzENBAUM. Mr. Chairman, I want to make it clear. I
do not have any witnesses against or for, nor does this Senator
have a position. I just think that we are all concerned about fair-
ness and impartiality.

Senator Hartch. I think it is a pretty balanced report.

The CHaIRMAN. The able Senator from lowa.

Senator GrassiLEy. Thank you, Mr. Chairman.

Mr. Lane, you know, there are a few perceptions that have been
given that Justice Rehnquist is an extremist. Now, despite these
statements, is it true from your investigation that none of the
other members of the Supreme Court held that view and that, in
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fact, they believe that Justice Rehnquist contributes greatly to the
deliberative process of the Court?

Mr. LANE. The best way I can answer that question, and I am
not sure I can answer it directly, is that there is no doubt that Jus-
tice Rehnquist is a strong conservative and has conservative view-
points on issues.

I never heard the word extremist. I cannot use that in the con-
text of my answer.

Senator GRASSLEY. No. My alluding to that was based upon mem-
bers of this committee as well as people in the public at large
making those statements.

Mr. LaNE. He is widely recognized as a strong conservative, but I
gave the feeling that that is not held against him. His strong views

0 not——

S?enator GRASSLEY. Does he contribute to the deliberative proc-
e8g?

Mr. Lang. I think it is obvious that he does, and I think he
brings something to bear on issues that others obviously must feel
has some value; otherwise, they would not hold him in the high
regard that they do.

Senator GrassLEY. OK. Well, is it your view, then, that Justice
Rehnquist’s judicial philosophy has no negative effect on his tem-
perament or integrity?

Mr. Lane. I think that is not only my view but was the conclu-
sion of our committee after some consideration of that matter.

. Senator GRaASSLEY. Mr. Chairman, that is all the questions I
ave.

The CrAIRMAN. The distinguished Senator from Arizona.

Senator DECoNcINL Mr. Chairman, thank you.

Mr. Lane, you mentioned, I think to the Senator from Utah, that
you had talked to a number of lawyers, I believe it was 70; is that
correct?

Mr. LANE. Approximately.

Senator DECoNcINI. Some of these were from Arizona?

Mr. LANE. Yes.

Senator DECoNciNI. And were some of them former partners and
legal associates of the nominee?

Mr. LANE. Some of those were included, Senator. I am not sure of
the number, but there were some.

Senator DECONCINI. Some of them had had actual experience in
the practice of law with the nominee before he was a judge?

Mr. LaFirTE. That is correct.

Mr. LaNE. And [ remember talking to one.

Senator DEConNcINI. And any of his partners or associates in his
law firms that he was involved in?

Mr. LaNE. I believe that is correct.

Senator DEConcCINI. And what did you find?

Mr. LanE. I found each of them gave him high marks.

Senator DEConciNi. High marks as a lawyer and——

Mr. LANE. As an outstanding lawyer. One individual who prac-
ticed law in another firm at the same time, in Phoenix, said he was
the star of the bar and rose rapidly.

Senator DEConciNI. Thank you, Mr. Lane. In the course of talk-
ing to lawyers who had appeared before the Supreme Court, and
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even some who had lost cases there, did that include any civil
righil:f_?attorneys that handled civil rights cases? Mr. Lafitte, do you
recall?

Mr. LAFITTE. Yes, I am sure it did, Senator. I do not have a—I
know it did. I am just trying to recall some of the comments.

Senator DECoNCINI. Can you recall any of them? Were there
some negative comments by any of those lawyers who had ap-
peared before the Supreme Court?

Mr. LarFiTTE. I think it is fair to say that there was negative com-
ment by some who felt that, again, his conservative philosophy was
obviously a problem, a strong concern to the individual. But I
cannot say that that was a uniform reaction among them.

Senator DEConcInI. Was there some positive comment?

Mr. Larirre. Oh, absolutely.

Senator DEConcINI. From such civil rights lawyers?

Mr. Larrrre. Well, there certainly was strong positive comment
from, I would say, the great majority of lawyers who had actually
appeared before him. I do not know that I have a clear recall that
they were civil rights lawyers.

Senator DEConNcINi. Were there any civil rights lawyers that you
recall who said that he was not competent or capable as a lawyer
and a judge?

Mr. LarFrrre. I do not recall any comment at all to that effect.

Senator DEConciNi. You do not recall any of that. So if it was a
disagreement, it was how he happened to decide or vote on the de-
cision, rather than his professional capability and competence?

Mr. LarFirTE. Correct.

Senator DEConcINi. Is that fair?

Mr. Larirre. Correct, and 1 think most people were straightfor-
ward in saying that that was the problem.

Senator DECoNCINI. So from what you have testified here, it
seems to me quite clear that you did do a thorough investigation,
and what you found is what we have known for some time; there is
some disagreement with the Justice’s former opinions and how he
happened to rule on certain cases. But there is little or no evidence
of any lack of professional competence and capabilities, both as a
gitting judge or to keep him from serving as the Chief Justice. Is
that a fair observation of what your letter and process has done?

Mr. LANE. Those lawyers that appeared before him almost unani-
mously advised that he was always well prepared; he was very
much interested in the case, and that oral argument before him
was an intellectual exercise that they enjoyed.

Senator DeCoNCINI. And even some of those lawyers also said
that they hapgened to disagree with him in his decisions.

Mr. LANE. That is right, and some of those lost their cases, but
still they had high praise for the Justice.

Senator DECoNcINL. They certainly were not too happy with the
results, but they had no criticism of his capabilities or competence;
is that right?

Mr. Lang, That is right.

Senator DEConciNi. Thank you, Mr. Chairman,

The CHAIRMAN. Thank you very much.

The distinguished Senator from Pennsylvania.

Senator SpecTER. Thank you, Mr. Chairman.
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At the outset, Mr. Lafitte and Mr. Lane, I join in expressing ap-
preciation to the American Bar Association. I would add that I be-
lieve obviously, that, this committee has to make its own judg-
ments. There has been a fair amount of discussion as to whether
overly great weight is being ascribed to the American Bar Assccia-
tion’s conclusions on other nominees who have come before this

panel.

And while [ start with af)preciation for your work, I think it ap-
propriate to say that I really believe we have to take our own inde-
Eendent view. The ABA’s views, while entitled to some weight,

ave to be taken with the views of many, many others as well.

Mr. LaFrrTE. Senator, may I say that we certainly understand
that, and it has always been our perception of how you must pro-
ceed. We just want to be of service.

Senator SpECTER. Speaking for myself, I had raised a question in
some of the prior proceedings and introduced a resolution on the
Senate floor raising a question as to some of the ABA’s procedures.
I do not think they are relevant here, but I think that general ex-
preseion of reservation is appropriate, because there sometimes is a
perception in this country that the lawyers have too much control
over what goes on.

Speaking as a lawyer, but also as a citizen, I think that percep-
tion has a lot of merit to it. Sometimes the lawyers do have too
much control over what goes on. And just as you have heard from
many gro:][‘)s, 50 will this committee, and so will the Senate, so that
we can take into consideration a much, much broader range of
views.

With respect to the category of interviews with judges, your con-
clusions say that “Generally judges across the country who have
become familiar with Justice Rehnguist have expressed admiration
and respect for him as an able, hard-working, conscientious individ-
ual. On the whole, the judicial community was high in its praise of
Justice Rehnquist’s abi]].ities and qualifications.”

I note your qualification of the word “generally” at the start of
the first sentence, and ‘“on the whole” at the start of the second
sentence, and I would inquire as to whether there was any signifi-
cant minority view in terms of the appraisal given by judges on
Mr. Justice Rehnquist.

Mr. LAFITTE. Senator, | think that the main reason, in my view,
for the qualification is that the sentence speaks of expressions of
admiration as well as respect. We had a lot of judges that were con-
tacted who had had, you know, some contact with Justice Rehn-
quist, who regarded him as a very competent jurist, one clearly
qualified to serve on the Supreme Court and to be Chief Justice,
who I suppose we in fairness could not say had expressed great ad-
miration or admiration for him because-—-well, for whatever reason.

So I suppose we felt that the qualification was necessary to be as
accurate as we could in reporting to you.

Senator SPECTER. So that the limitation, as you articulate it now,
goes to the issue of admiration as opposed to the issue of competen-
¢y and qualification.

Mr. LaFrere. Well, I do not mean to imply that there was no neg-
ative comment received from no judge across the country, Senator.
I was simply saying that the word “generally,” the sentence does
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deal with admiration, and the word “admiration” is in there be-
cause we felt it was important to convey to the committee the
_ strong praise that we did receive from a great many judges across
the country for Justice Rehnquist as a jurist.

Senator SpeCTER. So you say you do not mean to imply that there
was no negative comment. To what extent, if at all, was there neg-
ative comment among the judges?

Mr. Larirre. Well, my best recall would be that the negative
comment would have to do with his strong conservatism and
whether he is flexible enough to serve as Chief Justice from that
standpoint.

I do not mean to suggest—it was very difficult to quantify that,
but I think when we had expression, it was along those lines.

Senator SPECTER. In your inquiries, did you have a catch-all ques-
tion, as there sometimes is, about an overall evaluation? Or did you
stop short of asking for that kind of a conclusory judgment from
those whom you interviewed?

Mr. LaFITTE. 1 think that in most of the contacts with judges, an
overall conclusion was offered by them without even the question
being asked. And generally, that conclusion was he is clearly well
qualified. He is clearly entitled to the position, that kind of thing.

Senator SPECTER. Well, again, Mr. Lafitte, you say “generally.”
Was there any dissent?

Mr. LaFiTre. If there was, Senator, it was very isolated. I do
recall a couple of judges who felt that because of his conservative
philosophy he ought not to be serving as Chief Justice.

Senator SpEcTER. But those were only as to philesophy, not that
he was unfair?

Mr. Larrrre. That is correct. I do not recall any comment about
unfairness.

I recall comments about fairness, but not unfairness.

Senator SPECTER. In earlier testimony, you had made an observa-
tion about some negative comment when you were referring to in-
quiries among women and minority groups. And the response that
you made related to ‘‘conservative philosophy,” and whether he
had a sufficiently open mind.

Were any of the objections raised going to the issue of fairness as
opposed to philosophy?

When you talk about open mind, you may go to the issue of fair-
ness, but I think there is an important distinction as to whether
the thrust of those objections related to philosophy as opposed to a
feeling of unfairness, or a conclusion or judgment of unfairness.

Mr. Larrrre. Senator, I do not recall any comment that I would
have interpreted as a comment on Justice Rehnquist’'s unfairness
and his inability to deal because of unfairness or bias on the issues
of sexism or minorities.

Senator SpecTER. You raise another word for it, bias as well as
unfairness. You are saying that that was not an expression of opin-
ion by any of those whom you interviewed that went to that issue,
fairness or bias? You are nodding yes?

Mr. LaFrree. 1 think I—I am sorry. Could you repeat your ques-
tion? I do not think I understood you.
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Senator SrecTeEr. Well, as I understand what you have said,
there was no conclusion or no feeling expressed by those whom you
interviewed that Mr. Justice Rehnquist was biased or unfair?

Mr, LaFiTTE. I think that is correct, Senator. It might help you to
understand. I used the word “unfair” because I think on the com-
mittee we may tend to think of bias and unfairness along the same
lines. Our guidelines may indicate that.

Senator SreCTER. Mr. Lane, do you concur with the last answer
by Mr. Lafitte?

Mr. LaNE. Yes, I do.

Senator SpECTER. Among the 65 practicing lawyers whom you
interviewed, can you give us an approximate breakdown as to how
many were in the categories you have mentioned—women and mi-
nority lawyers?

Mr. LaFiTTE. I did not count them, Senator. I hesitate to do that.

We did make contact with blacks and minorities who are sitting
judges and who are practicing lawyers, but I cannot give you a
breakdown on the number.

Senator SpECTER. Could you supply that information to the com-
mittee? Would you supply that information to the committee?

Mr. LAFITTE. I do not see why not. Yes, sir.

Senator SpecTER. I would appreciate that.

Thank you very much, Mr. Chairman. Thank you very much,
Mr. Lafitte and Mr. Lane.

The CuaikMAN. The distinguished Senator from Vermont.

Senator LEany. Thank you, Mr. Chairman.

Let me just make sure I understand the answer to Senator Spec-
ter’s last question or last series of questions.

Is it that you heard no negative comments about Justice Rehn-
quist’s ability to be fair and impartial? Is that correct?

Mr. LaFiTTE. Senator, I think that is a fair assessment. The nega-
tive comment we heard with respect to the concerns expressed by
minorities and women had to do with his conservative philosophy
and the difficulty he would have, I think, in dealing with those
issues so far as they were concerned.

Senator LEany. Maybe we can word it not as a negative, but as
an affirmative question. Did you hear any negative comments
about his ability to be fair and impartial?

Mr. Larrrre. 1 think not, Senator. I have just expressed to you
the way the comments that I am speaking about that were nega-
tive were phrased to us.

Senator LEaHY. The negative comments that you heard were
al;(l)gt his philosophy but not about his ability to be fair and impar-
tial?

Mr. Larirre. I think that is correct, sir.

Senator LEany. Do you both concur with that?

Mr. LaNEe. Yes; I do.

Senator LEany. Now, you looked, of course, at hie legal abilities,
as you have testified. Did you look at questions of his administra-
tive abilities?

Mr. LaFirTE. We did, sir.

Senator LEaAnY. What did you find there?

Mr. LaFiTTE. Well, we had some kind of special work done on
that. He has participated as a member of a national organization
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dealing with uniform State laws, and people who worked with him
had an opportunity to observe his administrative abilities in that
respect and thought very highly of them.

Others said they did not know much about it, but the comment
we heard was very favorable about his administrative ability.

Senator LEauy. You both concur in that?

Mr. LANE. Yes, Senator Leahy.

Senator LEany. What about questions of leadership? The Chief
Justice has a lot of responsibilities for leadership knowledge within
the Court, with the eight other members of the Court, but also
through various other aspects of the whole Federal Judiciary.
What about his leadership qualities?

Mr. LariTre. Well, I think that the comment we heard on that
issue, on that factor, was a sense of strong praise. Other members
of the Court believe that he shows strong leadership qualities.
Other judges and lawyers who have known him, all have high
regard for him in that respect.

enator LEaHY. Now, in an area of particular concern to me,
what about questions of his health? Did you go into that or was
that beyond your brief?

Mr. Larrrre. Well, we did not discuss it with him because in the
course of our investigation, we had no comment about it, really.

Senator LEany. You had no comment?

Mr. LarFiTTE. Except to the extent that we may have had a couple
of people who made reference to the fact that they understood at
some time in the past that Justice Rehnquist had had a back prob-
lem, and they did not know how that was now, but very isolated.

Senator LeEamy. Is that you initiated no questions about his
health or you heard none volunteered to you?

Mr. LaFirtE. Well, I cannot speak for other members as to the
way the discussion went with the contacts they made, but I recall
no reports in which his health was raised as an issue.

Senator LEaHY. Did you ask any questions about that?

Mr. Larrrre. Did 1 personally?

Senator LEAHY. Yes,

Mr. Larrrre. 1 did not.

Senator LEAHY. Sir, would that be about the same answer?

Mr. LANE. Well, I asked at one point in one of the interviews, of
one of his colleagues on the Court—I asked about his health and
was assured that he’s a vigorous, hard-working member of the
Court. I never really pursued it.

The CHaIRMAN. Mr. Lane, speak a little bit louder and in your
microphone so we can all hear you.

Mr. LaNE. Did you get that answer?

Senator Leany. I think the chairman wanted you to repeat it,
Mr. Lane.

Mr. LANE. I would be happy to.

I think in one of my interviews with one of his colleagues on the
Court, I mentioned health or it came up in the course of a discus-
gion of his work habits. It was indicated to me that he is one of the
hardest working members of the Court and has no trouble keeping
up with the work of the Court.

What it meant to me was that there does not appear to be any
health problems. There were no health problems detected in the
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course of our interview. Mr. Lafitte went up to your fine State way
up in the northern part of Vermont to interview the Justice.

1t is a beautiful area.

Senator LEaHY. I was going to say, that is a hell of a hardship
tour.

Mr. Larirte. The temperature is a little different from New
Orleans.

Senator LEaHY. It really is.

Mr. LANE. He looked well and relaxed during that interview.

Senator LEAHY. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Kentucky.

Senator McCoNNELL. Gentlemen, at the risk of being redundant,
then is it safe for us to conclude that all or virtually all of the very
few negative observations about Mr. Justice Rehnquist were relat-
ed to his judicial philosophy?

Mr. LaFirre. I think that is correct, Senator.

Senator McCoNNELL. All of the observations?

Mr. LArFITTE. I cannot recall. I will not say that there was no one
who said he is——

Senator McCoNNELL. But you cannot recall a single negative ob-
servation about Mr. Justice Rehnquist other than his political phi-
losophy?

You either, Mr. Lane?

Mr. LANE. No; I think that is correct. I do not recall anything
other than people who commented on the fact that he was too con-
servative.

Senator McCoNNELL. Let me just say, I think we must all con-
clude that that is a truly remarkable thing; that you talked to law-
yers all over the country, on the bench, off the bench, and heard
not a single negative observation about a man who has been in
public service for 15 years, other than his political philosophy.
Leading me to conclude, gentlemen, that the President has made
here a truly outstanding nomination, because I do not know any-
body else—certainly no one in this body—who could be in public
service and in combat and in dealing with the political issues that
come before us for such an extensive period of time and generate
so few or, in fact, no negative observations about anything other
than philosophy.

Mr. LariTTE. Senator, I do not want to mislead you. I think that,
in view of the breadth of your statement, I need to point out that,
for example, we had received what you might call negative com-
ment with respect to the matter that had been reported in the
media about the memorandum that Justice Rehnquist had written
as a law clerk, when he was a law clerk, to Justice Jackson. Those
are matters that I think have been widely published.

Senator McCoNNELL. That is a philosophical observation.

Mr. LaFirTE. I just wanted you to know.

Senator McConNELL. By any interpretation, it is a philosophical
observation.

I\I/Ir. LariTTE. It is a matter of trying to be as enlightening to you
as I can.

Senator McCoNNELL. Thank you, Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Alabama.
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Senator HEFLIN. I want to pursue an issue that has been raised
as to collegiality and consensus building, both qualities in the role
of a Chief Justice.

I think we have given statements here yesterday and today and
it has been in the press that there have certainly been occasions
when there was a {remendous need for a consensus builder, where
the quality of collegiality would have been involved. Such as Brown
versus the Board of Education where you had a unanimous Court
and the tapes case in the Watergate era, those certainly.

But I believe there are certain bounds and that there is a bal-
ance relative to consensus building and even collegiality that we
may sometimes overlook. There is perhaps a danger of too much of
an ability of one individual to build a consensus in the regular rou-
tine of case.

Were there any reports, at least from the media, that the Court
is presently divided into at least three groups, perhaps more: a con-
servative wing, a democratic wing, and then a swing group which
is in the middle? That swing group has a potential for a person
who has strong ideas, strong beliefs, to try to obtain their support.

Was there any evidence in your investigation on the part of As-
sociate Justice Rehnquist that he politicked his views, his opinions,
his position relative to a case that might be before it?

Mr. LarFirTe. Senator, the answer to that is no. I think the re-
ports that I can convey to you were reports of high admiration,
high esteem for Justice Rehnquist in terms of his intellect, in
terms of the collegiality of his relationship with the other members
of the Court, and with his work habits. So the comments we re-
ceived were, so far as I know, broader than maybe the limits of the
precise question you are asking, but all of that suggests to me that
he is regarded as one who is a leader and who can serve well as
Chief Justice from that standpoint.

Mr. Lane may want to supplement what I have said.

Mr. Lang. Well, I gained the impression, Senator Heflin, that
Justice Rehnquist, because of his many years of service on the
Court, is now a very experienced and seasoned Justice. He under-
stands perfectly well how the process works, and that you have
eight other Justices. In our little discussion with him, he referred
to them as like dealing with eight small law firms. And you have
to have a majority in order to get anything done.

He appreciates and understands as well as anyone in this coun-
try the need to get a consensus. He has to get five votes in order to
accomplish what he would wish to do in any particular case.

And I was told by one of his colleagues, one who I have the
greatest respect for * * * that he looks for a tremendous improve-
ment in the functioning of this Court. He thinks that Justice Rehn-
quist—if I can remember his words—will help pull this Court to-
gether, that this man has a deep interest in the product of the
Court, which is the Court’s opinions.

With these comments that I received from people that have tre-
mendous regard for, I came away with a very strong opinion that
Justice Rehnquist will make an excellent Chief Justice.

Now, I do not know whether that answers your question.

Senator HEFLIN. Well, I think to some degree it does. There could
be some danger. I think there is a danger. I think an opinion or a
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holding ought to stand on its own merits. But in many instances, 1
think there is a fine line of demarcation that has to be drawn, and
it is somewhere in the middle as to how far one should go and one
should not go in that matter.

That, in effect, sort of brings up another question as to your
statements that there were no negative comments on fairness or
bias. This is really unusual because the subjective evaluation of
ideology in the past has been in the past that if someone disagreed,
they may have felt you had a bias or you had a lack of fairness
relative to your position.

And gince you had no negative comments whatsoever on fairness
and bias, and we have been through an era which, in effect, has
generated ideological issues that involve bias and fairness, I think
that that is a remarkable comment that you have made and a re-
markable finding that you have had.

One of you mentioned awhile ago something about the assign-
ment to his law clerks—that he gave them 10 days. Was there any
indication that the work product of his opinion was more of a law
clerk than it was of his own language, his own writings? You said
something about a law clerk having 10 days in which to finish, and
I am not sure exactly what I understood from that.

Mr. LaNE. Well, to the contrary, Justice Rehnquist reads the
briefs and prepares for oral argument. He does not use a bench
memorandum. What he does is read the briefs, as any good judge
should, and then he sits down and discusses the case with his clerk
prior to oral argument. He tries to get himself personally prepared
for the argument of that case, and he regards oral argument as a
very important part of the process.

But once an opinion is being prepared or being written, or if
there is a memorandum on a point of law, and the assignment is
given to the clerk, it is my understanding that he puts tight dead-
lines so that he can control the work of his own office and the pro-
ductivity of that office.

If a clerk is having problems with something, he can move in
and help and get the process moving along, which I thought was a
very good thing.

Mr. Larrrre. But, Senator Heflin, he uses the law clerk’s first
draft as a first draft and /then goes from there. It is a rough prod-
uct to give him the foundation for the work that then must go on
to develop the opinion.

1 think that he would use maybe a very low percentage of one
first draft and maybe a higher percentage of another, but it is just
that, a rough draft.

Senator HEFLIN. Let me ask you about the makeup of your com-
mittee. I assume here that Mr. Fiske is your chairman. What type
of practice does Mr. Fiske have?

Mr. LaFrrre. Well, I know he does some antitrust work because
that is what he is involved in right now.

1 believe that he heads up the litigation section of Davis, Polk &
Wardwell in New York so I am sure it is a high-powered, large city
practice.

He is a former U.S. attorney, by the way, as you may know, Sen-
ator.
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Senator HerFLIiN. What type of practice has Mr. Lancaster of
Portland, ME?

Mr. LarirTe. Well, I am not sure I can deal specifically with his
clientele. I know he is an eminent trial lawyer, and [ think he has
a very broad, broad trial practice, all kinds of cases that take him
outside of the State of Maine.

I do not know who he represents and in precisely what areas.

Senator HerLiN. Bob McCrate, 1 believe, is at Sullivan & Crom-
well in New York, and Mr. Jerome J. Shestak is in Philadelphia,
what type——

Mr. LAFITTE. Well, again, Mr. Shestak has a reputation of being
an outstanding trial lawyer. He is with a large Philadelphia firm
and, so far as I know, has a very general practice. I think he also
has a lot of first amendment cases.

Mr. LANE. Communications.

Mr. LariTTe. First amendment cases, and John Lane was just
telling me in the communications field he seems to be quite active.

Senator HeFLiN. What about Mr. Howard of Norfolk, VA?

Mr. LaFiTTE. He is also a trial lawyer. I do not know the nature
of Mr. Howard’s practice, or even the size of his firm.

Mr. Lane thinks that most of his work is in the insurance de-
fense business.

Senator HeFLIN. How about Mr. Lafitte? You ought to know
about his practice.

Mr. LaFirTe. Well, I am not sure I do, Senator. My partner is
wondering about that.

I spend my time in litigation in various fields, oil and gas, com-
mercial litigation,

Senator HEFLIN. Mr. Elam of Columbus, OH.

Mr. LaFitTe. 1 would say that he is also a trial lawyer. I would
say that he has a practice similar to mine, although he does a lot
of work in commercial areas. A very fine lawyer; I know him well.

Senator HEFLIN. Mr. Hewlett of Lincoln, NE.

Mr. LaFrrre. 1 think Mr. Hewitt is more of a business-type
lawyer. He is currently the president of the State bar there, I
know, but I do not know the kind of—when 1 say business, I would
think he would have to do with commercial transactions, tax work
perhaps, that kind of thing.

Senator HEFLIN. Mr, Gavin of Washington.

Mr. LAFITTE. Also a trial lawyer, Senator.

Senator HerLIN. Mr. Williams of Los Angeles.

Mr. LariTTE. He is with a large firm in Los Angeles I do not
know the kind of work he does.

Senator HEFLIN. Mr. Clark of Denver, CO.

Mr. LAFITTE. I am afraid 1 cannot be of help there. He is with a
large firm, I know that, and I think does general litigation. But I
am not positive.

Senator HerFLin. Mr. Nachman of Montgomery, whom I know
quite well, is well versed, does a great general practice.

Mr. LAFITTE. Yes, as a trial lawyer he is very well known.

Senator HerLIN. He is involved in many matters. Judge Frank
Johnson has appointed him chairman of the Human Rights Com-
mittee pertaining to prisons and things like that. He is a well-
rounded individual.
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Mr. LAFITTE. Yes.

Senator HEFLIN, Thank you. That is all.

The CrairMaN. The distinguished Senator from North Carolina.

Senator BroyHILL. Thank you, Mr. Chairman.

As usual, when you get down to this end of the committee, all
the questions have been exhausted. But thank you very much, gen-
tlemen, for your very complete testimony here.

How many years has the American Bar Association conducted
these types of investigations and offered these evaluations of nomi-
nationsg for the Supreme Court?

Mr. LAFITTE. Senator, ] am sure the type of the investigation
might have varied over the years or changed over the years, but
for over 30 years I think the President has sought the advice of our
committee through the Department of Justice as to virtually all
the nominees. I think since 1948 the Senate has requested our opin-
ion.

As I say, I have been on the committee 5 years, and the kind of
irf{vestigation we do now is what we have been doing for that period
of time.

Senator BrovuiLL. Well, is this high evaluation of a nominee,
well qualified, is that unusual? In the past history of these evalua-
tions, have you failed to give that high qualification to a nominee
in any cases in the past?

Mr. LarFiTTE. I do not know that I can—the only experience that
I can draw upon is the nomination of Justice O’Connor. I think
that was a different evaluation, primarily because of the difference
in her background and the different level of her experience. But it
was certainly a vote of strong approval.

Beyond that, Senator, I am not sure. I am not even sure of the
rating given to Justice Rehnquist on his initial advance to the Su-
preme Court.

Senator BRoYHILL. Speaking personally, I am impressed with the
exhaustive nature of the American Bar Association’s investigation
of Justice Rehnquist. I understand that over 70 practicing attor-
neys were interviewed, 50 deans and faculties of law schools, 180
Federal and State judges, as well as all associates of the Supreme
Court, and many others.

Now, I assume that all members of your committee were in-
volved in this and not just one or twe members of the committee.

Mr. LaFirre. All members of the committee participated, Sena-
tor.

Senator BrovHILL. Could you describe briefly, since we do have to
rush off here for a rollcall, whether or not these were very short
interviews—hey, Joe, what de you know about Rehnquist? Or was
it an exhaustive interview? Did you follow a formal questionnaire
approach?

Mr. LAFITTE. It is generally telephone contacts, Senator, because
of the logistics of the problem. The interviews vary in length, de-
pending on how much the individual feels like talking. Some of
them are rather very lengthy. Others are quite short.

We do ask questions and get responses.

Senator BroyHILL. But in every case, everyone who is contacted
is invited to contact you; in other words, the record, in effect, is left
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open if they wish to contact you in writing with any additional
comments or opinions?

Mr. LarFrTTE. Well, we are happy to receive any. I cannot say that
when we make the contact everyone makes that point with the in-
terviewee, but certainly, in the course of our investigation, some-
times we get volunteers who will contact us with information.

Senator BroyHiLL. I thank you very much.

Mr. LarFrrTe. Thank you, sir.

a Senator BroyHILL. I note that a vote is pending on the Senate
oor.

The CHalRMAN. The distinguished Senator from Illinois.

Senator SiMoN. I shall be very brief, Mr. Chairman.

First, just a comment. I have met with Mr. Fiske, the Chair of
your committee on two occasions. I have had breakfast with the
president of the ABA and the president-elect. I have expressed, and
this is prior to the Manion nomination, it has nothing to do with
the Rehnquist nomination—I have expressed concern that the
American Bar Association is not maintaining high enough stand-
ards in approving Federal judges. It is a continuing concern that I
have, and I simply pass that along.

Two questions, very briefly: One is, if you were a member of this
committee, would you vote to confirm Justice Rehnquist? You have
answered this by implication, but you have not answered it direct-
ly. I will ask each of you.

Mr. LaFirTE. I would, sir.

Mr. LANE. Yes; I would, too.

Senator SiMoN. OK. Then the second question: The Chief Justice
of the Supreme Court takes on many roles; one is administrator of
the Court, one is to assign cases and so forth. One is also a symbol-
ic role as representing justice for all: for minorities, for women,
that symbolic role of Chief Justice.

Would Justice Rehnquist fill that symbolic role well on the basis
of what you have read of his opinions and what you know?

Mr. Larmrre. Well, I think, Senator, clearly, there would be dis-
sent from the view of one who would answer in the affirmative, be-
cause I think there are people who have expressed concerns to us
that I have tried to convey to the committee this morning, and the
reasons for those concerns. So I do not know that—I certainly
cannot report to you that all would feel that he would be entitled
to be considered in that light.

Senator S1MON. Mr. Lane?

Mr. LANE. Your question goes to the very heart of what I was
trying to get at in my investigation and the interviews that I con-
ducted. It was almost the type of question that I pressed.

What I found was that, among those who knew the Justice best,
the ones who really knew him, who had experience with him,
either when he was in the Department of Justice on legal matters
or since he has come to the Court, were of an opinion that he
would make a very positive contribution and would make a very
fine Chief Justice of the United States.

That is the best way I can answer it. It is based on what I re-
ceived, the feedback that I got in the course of my personal exami-
nation.




128

Senator SiMoN. You are not quite answering my question, Mr.
Lane. Would he represent justice for everyone? Would he be a good
symbol for minorities, for women, for others who may not feel they
are—and who sometimes are not—getting the right breaks in our
society?

Mr. LaNE. I think he would make an effort to, and whether or
not that would be understood and whether everyone would agree is
another question.,

Mr. Larirre, Yes. That is what I was trying to say, Senator. 1
would agree with that. I would think so, but I would understand
that others might not agree with that.

Senator SiMoN. Thank you. Thank you, Mr. Chairman.

The CuairMaN, Thank you.

The 5-minute bell is on. Actually, we only have about 4 more
minutes, but I just wanted to ask you this question.

In y;)ur investigation, you interviewed judges; that is correct,
isn’t it?

Mr. LaFITTE. Yes, sir.

The CHaIrMAN. I notice from what you say here that the judges
had to say this about Justice Rehnquist, and these are some ex-
cerpts from your report. A true scholar, collegial, genial, low key.
Another: unbelievably brilliant. Another: a very capable individual
in every respect. Another: able, hard-working, conscientious indi-
vidual. Another: enjoys the respect and esteem of his colleagues on
the Court.

) (]i)o )‘r?ou feel that that is a fair appraisal of Mr. Rehnquist by the
judges?

Mr. LarrTe. Well, yes, Senator. I think we tried to use those
quotes in order to give the committee some idea of the kind of com-
ment we were receiving from those who were high in their praise
of Justice Rehnquist.

The CuamrMAN. Thank you.

Now, on the interviews with lawyers, 1 notice some quotes. Very
talented. Another: a brilliant and able man. Another: one who
brings out the best in people. Another: will facilitate the work of
the Court.

Do you feel that that represents the thinking of the lawyers that
you interviewed?

Mr. LANE. Yes, Mr. Chairman.

Mr. LaFITTE. Yes, sir.

The CHAIRMAN. Then with the interviews with deans and profes-
sors of law. Many of these individuals spoke highly of his writing
and analytical ability. The vast majority has strong praise for his
professional qualification. That is from deans and professors of law.

Do you feel that is typical of the way they feel?

Mr. LaFrrre. 1 think so, Senator, and I might say that a number
of these people commented that they differed strongly with Justice
Rehnquist with respect to his judicial philosophy, but they felt that
way about his competence.

The CHAIRMAN. And then as to a survey of his opinions, 200 of
Justice Rehnquist’s opinions were examined, and it was concluded
that the Justice’s legal analysis and writing ability are of the high-
est quality.
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Is that your feeling as to the appraisal of the opinions that you
examined?

Mr. LaFirTE. That is correct, sir.

The CHAIRMAN. Now, as I understand, the American Bar has
three ratings: well qualified—that’s the highest; next, not opposed
by the committee; and third, not qualified.

The American Bar, as I understand from you, recommends him
as well qualified; is that correct?

Mr. LariTTE. That is correct, sir.

The CHAIRMAN. Do you gentlemen of the committee recommend
him to the Senate Judiciary Committee to be approved hy this com-
mittee and the Senate?

Mr. LariTTE. That is our recommendation, sir.

The CrHAIRMAN. We are now going to take a recess until 2
o’clock. We have got some different votes coming up so we will
come back at 2 o’clock. You gentlemen are excused.

[Whereupon, at 11:42 a.m., the committee adjourned, subject to the
call of the Chair.]

AFTERNOON SESSION

[Whereupon, at 2 p.m., the committee reconvened, Hon. Strom
Thurmond, chairman, presiding.]

The CHAIRMAN. The committee will come to order. It is 2 o'clock.
Are there any Democratic staff members here? You might tell your
Senators. )

Is Senator Biden's staff member here, the ranking minority mem-
ber? If so, I would like for you to call him.

[Pause.]

The CHAIRMAN. It looks like we are going to have to take a
recess for 5 minutes.

iBrief recess.]

The CHAIRMAN. Judge Rehnquist, I would remind you that you
are still under cath, Mr. Justice.

TESTIMONY OF HON. WILLIAM H. REHNQUIST, NOMINEE, TO BE
CHIEF JUSTICE OF THE UNITED STATES

Justice REanquist. Yes, Mr. Chairman.

The CHAIRMAN. We are going to alternate 20 minutes each. I will
take 20 minutes, Senator Biden 20 minutes; then we will pass on to
other members 20 minutes each.

We will turn the red light on at 19 minutes so they see they have
1 more minuie to wind up.

Justice Rehnquist, since the announcement of your nomination
to be Chief Justice of the United States, there has been much talk
about the opportunity you will have to lead the Court in a new con-
servative direction.

Would you please tell the committee to what extent you believe
that a Chief Justice can influence, if at all, the philesophical direc-
tion of the Court?

Justice REENqQUIST. Mr. Chairman, members of the committee, I
think that the Chief Justice can exercise a certain amount of lead-
ership on the Court, but I do not think it is apt to be in a philo-
sophical direction.
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Several of the cases this morning that were mentioned—Brown
v. The Board of Education, the Nixon tapes case—were those kind of
rare great cases where I think the Court develops a consensus that
the opinion ought to be written by the Chief Justice, and there is a
real institutional feeling that it ought to be unanimous, if possible.

You take another case like the steel seizure case, which was an
equally important case, and there the Chief Justice was in a minor-
ity of three. The only way for him to have led the Court there
would have been to change his own vote and make it 7 to 2. I do
not think that is leadership to simply say that since you are outvot-
ed you will change your mind.

I think the Chief Justice does have a couple prerogatives, again,
that have been mentioned: the authority to lead the conference dis-
cussion and the authority to assign cases. And I think both of
these, properly exercised, can lead to a smoothly functioning Court.
But the idea that the power to lead the conference discussion to
start off and be the first one to discuss means that the Chief Jus-
tice can pull the wool over other people’s eyes by his discussion and
make them think that green is blue, my 15 years on the Court con-
vinces me that is not the case.

The same with the assignment power. The Chief Justice, by prop-
erly exercising the assignment power, can pick out the strengths
and weaknesses of his colleagues, play on the strengths, avoid the
weaknesses, and again, work toward a smoothly functioning Court.

But if the Chief Justice assigns the case to someone who feels
very much the way he does about it, but not like the majority of
the Court feels about it, the person to whom the case is assigned is
not going to be able to get a Court opinion.

So I think the Chief Justice does have a leadership role, Mr.
Chairman, but I do not think it has much to do with the philosoph-
ical direction of the Court.

The CHAIRMAN. Justice Rehnquist, we will again hear allegations
today that you harassed voters in the polling place in the 1960's.
This allegation has already been covered during your hearing in
1971 for Associate Justice.

At that time, you responded to questions concerning these allega-
tions and submitted a lengthy written rebuttal. However, a few in-
dividuals have now come forward, some 20 plus years later, with
the same information.

There is nothing new that I am aware of regarding this matter. 1
reviewed the FBI report and found absolutely no new information
to support these charges.

Justice Rehngquist, how do you respond to these allegations?

Justice REuNqQuisT. In the absence of any more careful descrip-
tion of the allegations, I think I would say, Mr. Chairman, that I
have reread very carefully the statement 1 made to the committee
in 1971 and have absolutely no reason to doubt its correctness now.

The CHAIRMAN, Justice Rehnquist, in the past several decades,
the caseload of the Supreme Court has grown rapidly as our laws
have become far more numerous and complex. In an effort to
reduce the pressures on the Supreme Court, an intercircuit panel
was proposed to assist the Court in deciding cases which involve a
conflict among the judicial circuits.
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The Judiciary Committee on June 12, 1986, approved legislation
establishing such a panel on a trial basis. As you know, Chief Jus-
tice Burger has been a strong advocate of this panel.

Would you please give the committee your thoughts on the cur-
rent caseload of the Court and the need for an intercircuit panel?

Justice REunqQuisT. I would be happy to, Mr. Chairman.

I think we do need an intercircuit panel of some sort, and I so
stated publicly, as has the Chief Justice. Different reasons have
been assigned for it. There are nuances of differences, as I under-
stand it, as to how the pane! would be made up. But I think the
basic problem is this: That for the last 50 years, the Supreme Court
has never heard more than about 150 or 160 cases a year on the
merits, as opposed to just denying certiorari. And I do not think
any careful student of the Court thinks that the Court ought to try
to hear more than 150 cases a year.

So that in this country right now, we have a nationwide decision-
making capacity for questions involving Federal statutory law and
constitutional law of 150 cases a year. Now, that just is not a large
enough nationwide decisionmaking capacity, in my view, to accom-
modate the need to resolve conflicts among the circuits on statuto-
ry questions and to decide lebatable, novel, constitutional ques-
tions,

Again, 50 years ago, the Court had roughly 800 petitions for cer-
tiorari which gives you some rough idea of how many cases the
Federal courts of appeals and the State supreme courts were turn-
ing out.

Today, we have somewhere around 4,500 petitions for certiorari,
an increase of almost sixfold, and yet the nationwide decisicnmak-
ing capacity is exactly what it was 50 years ago. I think we very
badly need to increase that nationwide decisionmaking capacity by
creating some version of the intercircuit tribunal to which your
question refers, Mr. Chairman.

The CrairMmaN. Justice Rehnquist, in a dissenting opinion in
Community Communications Company v. City of Boulder, a 1982
case, you discussed the Federal preemption of the State law in the
context of an antitrust challenge to certain actions by a municipal
government.

Would you please tell the committee what in a general sense you
perceive as the proper relationship between Federal and State law?

Justice REHNQUIST. Mr. Chairman, I think Congress is probably
the ultimate decider as to what the proper relationship between
State and Federal law is in most situations. Qur Court has adopted
various preemption doctrines which allow it to interpret whether
or not in a given set of circumstances Federal law, which does not
say so in s0 many words, nonetheless preempts State law. And 1
joined in a number of opinions to that effect, and it strikes me as a
sound exposition of the doctrine.

But how much is going to be Federal law in any area in which
the Congress power reaches and how much is going to be State law,
really in the last analysis, depends upon Congress.

The CrairMAN. Justice Rehnquist, in 1976, an article which you
authored entitled, “The Notion of a Living Constitution,” appeared
in the May 1976 edition of the Texas Law Review. This article ad-
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girdezsed the issue of how the Constitution is to be interpreted by
judges.

In recent years, the debate on this subject has increased, and a
number of questions have been raised, such as: Are the words of
the Constitution to be narrowly construed? What weight is to be
given to the intent of the framers of the Constitution? Should the
instrument be interpreted to conform with or adjust to convention-
al societal behavior or attitudes, and so forth.

Of course, a judge’s philosophy on this type of issue obviously has
a direct and substantial bearing on his or her decision.

Justice Rehnquist, would you please briefly summarize for the
committee your views concerning constitutional interpretation by
the judiciary?

Justice REENQUIST. Mr. Chairman, I will certainly do the best I
can within the limits of the constraints which I feel are on me.

As a sitting Justice of the Court, I may certainly refer to cases
and perhaps try to describe them from memory, and I feel I can
also perhaps, where I am informed, speak in fairly general terms.
But I could not, of course, express any view on a question that
might come before the Court or I could not attempt to say, well,
you know, this case that was decided in 1980 will soon be interpret-
ed, or maybe later be interpreted to mean such and such.

This may seem an overly simplistic answer to your question, but
it is the kind of question that has to be answered either very short-
ly or ad infinitum because there are 8o many nuances.

I think a judge has the obligation, when sitting in a Federal
system like ours under a written Constitution, to attempt to use
every bit of information and every method he can in order to find
out what the Constitution means.

Certainly a large part of this is the written word that the fram-
ers used, not the undisclosed intentions of the framers, but the
words that they used.

Other useful things are the previous decisions of the Court which
have always represented a decision by nine people—or at least nine
since some time in the 1830’s—who have taken the same oath of
office that the then-sitting Justice had, and who presumably have
done their best to figure out what it means.

And I think that is as good a short answer as I can give you.

The CuairmaN. Justice Rehnquist, a fundamental principle of
American judicial review is respect for precedent, for the doctrine
of stare decisis. This doctrine promotes certainty in the administra-
tion of the law, and yet at least 182 times in its history, the Su-
preme Court has overruled one or more of its precedents. More
than half of these overruling opinions have been issued since 1950,
Actually, 96 since 195{.

Justice Rehnquist, would you tell the committee what factors you
believe attribute to this increase in overruling previous opinions?

Justice Reanquist. 1 will certainly venture my opinion, Mr.
Chairman, although I have not done the research that I would like
to do in order to make a more careful answer.

I think the biggest thing about the caseload of the Supreme
Court in 1950 and the caseload today is the vast increase in the
number of decisions involving constitutional questions. The princi-
ple followed by the Court following Justice Brandeis’ opinion, I be-
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lieve, in either the Ashwander or the Burnett case, is that stare de-
cigis is a very fine rule of law, and it should virtually be unani-
mously adhered to when you are talking about construing a stat-
ute: But when you are talking about construing a provision of the
Constitution where Congress cannot come back and change it if it
feels the Court has made a mistake, then there is more latitude for
overruling precedent.

I think that probably the reason there have been so many more
overrulings since 1950 is that a much larger percentage of the
Court’s docket has involved constitutional cases.

The CuamrMmanN. Justice Rehnquist, the fourth amendment exclu-
sionary rule was judicially created to preohibit admission of illegally
seized evidence. However, the Supreme Court stated in Stone v.
Powell, a 1970 decision, that the fourth amendment has never been
interpreted to prescribe the introduction of illegal seized evidence
in all proceedings or against all persons.

Recent decisions such as United States v. Leon and Massachu-
setts v. Shepard have recognized a good-faith exception as applied
to search warrants.

Would you please briefly discuss the Court’s recent approach
toward narreowing the application of the fourth amendment exclu-
sionary rule?

Justice REHNQuUIST. Again, Mr. Chairman, I am on somewhat dif-
ficult grounds, because I think I can describe the holdings of the
cases which you describe, and of course, I will be describing them
from memory, and I should state very emphatically that it is the
opinion of the Court in those cases that speaks authoritatively. My
synopsis from memory may well have some errors in it.

But I also realize that you cannot at an oral hearing such as this
simply point te a volume of the U.S. Reports and tell someone to go
look at it.

So, in Stone against Powell, the Court held that—-

The CHAIRMAN. Speak into your mike.

Justice REHNQUIST. Surely. I am sorry, Mr. Chairman.

When a fourth amendment claim had been fully decided against
a criminal defendant in the State court system, that the same
claim could not be renewed on Federal habeas corpus in an effort
to have the State court decision set aside because of a violation of
the exclusionary rule.

United States against Leon and Massachusetts against Shepard
held—and I think it was only in the case of a warrant—that if
there was a good-faith mistake on the part of the officer seeking
the warrant and his conduct was objectively reasonable, although
it turned out it was mistaken, that the exclusionary rule would not
be applied in those cases.

The CHAIRMAN. Justice Rehnquist, division within the Supreme
Court is increasing. Between 1801 and 1900, the average number of
cases per term decided by a bare majority was one. The trend
during this century has been one where the number of 5-to-4 deci-
sions is ever increasing. In fact, in the just completed 1985 term, 37
cases were decided in whole or in part by five-to-four votes.

Justice Rehnquist, would you tell the committee what, in your
o_pinign, has attributed to the increase in the bare majority deci-
gions?
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Justice REHNQUIST. Mr. Chairman, again, I will certainly venture
an answer without having had the opportunity to look into it the
way I might like to if I were to give a more comprehensive answer.

The staple of the Court’s work in the 19th century was basically
common law. Most of the cases were in the Federal system by
reason of diversity of citizenship, and the principles were what
were called general principles of common law. There were very few
statutes involved.

That was in the days when being learned in the law had a very
definite connotation. When you said a judge was learned in the
law, it meant that he knew Story’s Commentaries, and various
other commentaries which were largely based on the common law.
And so there was a good deal of unanimity of opinion in those
days. There was not the sort of discussion, debate, and controversy
that has come in the 20th century with difficult questions of statu-
tory interpretation and, again, the increasing constitutional docket
of the Court, where we deal often with fairly broad, general
phrases, disagreements are natural as to their meaning, and as a
result, there are going to be divisions that there were not when you
were just dealing with the general common law.

The CHAIRMAN. Justice Rehnquist, at present, Federal judges
serve during good behavior, which, in effect, is life tenure. Federal
judges decide when they should retire and when they are able to
continue to serve. Congress, in the Judicial Conduct and Disability
Act of 1980, provided some limited ability for the judicial councils
of the circuits to act with respect to judges who are no longer able
to serve adequately, whether because of age, disability, or the like.

The Supreme Court is not covered by this act. Justice Rehnquist,
do you feel the Supreme Court should be covered by the Judicial
Conduct and Digability Act? And would you give the committee
your opinion on the need to establish a constitutional amendment
on mandatory retirement age for judges and justices?

Justice REHNQUisT. The first part of your question, Mr. Chair-
man, I think was whether the Supreme Court should be covered by
the Judicial Conduct Act. There was a good deal of feeling, I think,
among the lower court Federal judges that they had some reserva-
tions, as you might imagine, about the Judicial Conduct Act,
though I think many of them agree that something of that sort
may be necessary.

But I think with all respect to those judges, that if you are talk-
ing about even a judicial council determining that one of nine
members of the Supreme Court is unable to serve and avoiding the
impeachment requirement of the Constitution, that is something I
would want to take a very, very long look at. And I think the way
to do that would be to see how the Judicial Conduct Act works
when applied to the judges to whom it is now applicable.

I think one should take a couple of very close looks before trans-
lating that to the Supreme Court.

The CuammmaN. For the information of the members who were
not here when I made the announcement, we are allowing the
members 20 minutes. The red light will come on after 19 minutes,
so they will have 1 minute to wind up.

The distinguished Senator from Delaware.

Senator BipEN. Thank you, Mr. Chairman.
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Again, welcome, Mr. Justice, and it should be noted lest any of
us lose our perspective here that you are on the Supreme Court
and that you will be on the Supreme Court regardless of what hap-
pens in this hearing.

Mr. Justice, what I would like to do if I may is go back and cover
a little ground that has already been covered by the chairman and
maybe in a little bit more detail if ] may in this first round.

Yesterday former Federal judge and former Attorney General
Griffin Bell, in response to questions regarding whether or not
there was a need for unanimity in certain occasions in Court deci-
sions said, and I quote at page 96 of the transcript, “It would have
meant”’—referring to the Nixon tapes case—"It would have meant
that the people often have doubt as to whether a Supreme Court
decision is the law. And if it is a close decision, 5 to 4, or something
like we have been getting in recent years, what we call the ‘plurali-
ty opinion’, people are not inclined to follow these decisions, and
they do not know for sure what the law is.”

Skipping down, still quoting, “The Brown decision was hard
enough to carry out, and if it had been a divided Court, it would
probably not have been carried out.”

Continuing to quote, skipping a paragraph: “There are some of
these cutting edge issues that face society.”

Further on in Judge Bell's testimony, in response to a question,
“Do you think that Justice Douglas would have been a good Chief
Justice at the time he was on the bench?”’ the answer was that he
would not have been a good Chief Justice. “That takes nothing
away from his ability.” End of quote.

Now, what I would like to know is whether or not you agree with
Jud%e Bell’s statements regarding how difficult the Brown decision
would have been to carry out had there not been absolute unanimi-
ty, and whether or not you think Justice Douglas would have made
a good Chief Justice.

Justice REHNQuUIsT. As to the first question, Senator Biden, cer-
tainly at the time I was a law clerk when Brown was first argued,
there was talk about the South possibly shutting down the public
school system. I would defer to Judge Bell’s judgment, even if it did
not coincide with mine, because he is from Georgia, and that is
where the decision was going to be operative.

And1 then I would certainly add, yes, unanimity was certainly es-
sential.

And as to Justice Dougias and the Chief Justiceship, I think I re-
member Judge Bell yesterday saying he did not think he would
ever have accepted. And [ think that is where I would rather leave

it.

Really, I think if he had accepted it—he was a remarkably able
person—if he had accepted it, I think he would have put his hand
to it and done a good job. But I just do not think he ever would
have accepted it.

Senator BipeN. Let us talk about the Brown case a minute. In his
book, “Simple Justice,” Richard Kluger describes the very careful
and deliberate process by which Chief Justice Warren worked to
achieve a unanimous vote in the Brown deecision. Do you agree
with me that by reaching and engaging in that process, Chief Jus-
tice Warren was serving a critical function?
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Justice REHNQuUIST. Yes. I am not sure I have read the book in
full that you mention. I have read a recent biography of Chief Jus-
tice Warren which certainly makes the same point, and I do agree.

Senator BipEN. I would like to read a passage from the book, if I
may, for you, where the author says, “The new Chief Justice was
determined to create a unanimous ruling, but he knew Reed was
very troubled,” Justice Reed.

The Chief lunched with Reed 20 times between the first conference the Court

held on the Brown case and early May. And finally, the Chief went to see him, and
his former clerk, George Mickum,

M-i-c-k-u-m, Mickum, I believe that is the correct pronunciation,
who was on hand, summarized the meetings as follows,

quoting the clerk:

He said, “Stan, you are all by yourself in this now,” Mickum recalls. “You have
got to decide whether it is really the best thing for the country.” He empathized
with Justice Reed’s concerns, but he was quite firm on the Court’s need for unanim-
ity on a matter of this sensitivity.

Mickum then discussed his conversation with Reed after the Chief left. “I think
he was really troubled by the possible consequences of his position,” Mickum added.
“Because he was a Southerner, even a lone dissent by him would give a lot of people
a lot of grist for making trouble. For the good of the country, he put aside his own
basis for dissent.”

My question to you, Mr. Justice, is whether you would have done
what the Chief did, generally, in the case, and specifically, whether
you would have gone to Reed and made those arguments.

Justice REHNQUIST. The question is very difficult to answer, Sen-
ator. Certainly, from the point of view of hindsight, realizing the
importance of Brown, the importance of unanimity, one would like
to say in answer to the question: “Yes, of course I would.” And I
think I can probably answer the same way, that if I had seen the
thing, seen the case the way the Chief Justice did, and the need for
unanimity, I certainly would have tried to persuade a last dissent-
ing colleague that it would be better for the country to make it
unanimous.

Senator BipEN. Did you see the case as the Chief saw it at the
time? You were there.

Justice REunquist. I was not—I think——

hSerua.tor BipEN. Not at the time of the decision, but you were
there—

Justice REHNQUIST. I was there when it was argued for Chief Jus-
tice Vinson.

Senator BiDEN. Correct.

Justice REHNQUIST. You are asking me what I thought of it as a
law clerk?

Senator BIDEN. Yes. At the time, did you see it as the Chief saw
it, with regard to the merits of the case; and second, with regard to
what the Chief, the later Chief, what the Chief later did on the
second term that it was argued in——

Justice REHNQUIST. I do not know that law clerks think in terms
of the need for unanimity, but I do not think I saw it as a law clerk
as Chief Justice Warren later came to see it.

Senator BipEN. How did you see it as a law clerk at the time?

Justice REHNQUIST. I thought that—putting myself back in 1952
as best T can—1I thought that Plessey against Ferguson was wrong
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in saying that when you segregate races by law you are not depriv-
ing anybody of equal protection. I also thought that Plessey against
Ferguson had been on the books for 6% years, that the same Con-
gress that promulgated the 14th amendment had required segregat-
ed schools in the District. I saw factors on both sides, I think.

Senator BipEN. You graduated No. 1 in your class from Stanford
Law School. You were picked as one of the most outstanding law
graduates in America to clerk at the Court. And you obviously
were not, although you were not a sitting Justice, you were a very,
as you are now, a very, very bright person with as significant a
legal background as you could have had at the moment. And you
are unable to give me a more definitive answer as to how you felt
at the time? Did you believe it was the wrong decision at the time?

Justice REHNquUIsT. Did I think that Plessey was wrong?

Senator BipEn, No. Do you think that the decision ultimately
reached in Brown was the incorrect decision?

Justice REENQUIsT. When Brown came down?

Senator BipEN. When Brown came down.

Justice Reanquist. No, I do not think I did, because when the
Court went on record saying that, the stare decisis problem was
gone.

Senator BipeN. Isn’t that somewhat a little bit of sophistry—well,
let us—at the time you were writing for Jackson, did you believe
that Plessey should have been struck down?

Justice REHNqQuisT. I had not come to rest on that, Senator. I
thought about it, and perhaps if I had stayed, if the case had been
decided in the term I was there and I had seen circulating drafts, I
would have come to a firmer conclusion than I now recall coming
to.

Senator BipEn. Mr. Justice, you know—you do not remember
back as to that time, whether you had an opinion as to which way
you would have ruled if you had been a judge? I mean, you are a
clerk. I know as a young lawyer, just advising a senior partner, I
had pretty firm views. I was not sure I was right or wrong, but I
had pretty firm views about things that I thought that I had delved
into deeply.

Obviously, the senior partner knew a great deal more about the
case than I, but after doing hundreds of hours of research, as I am
sure you did, hundreds of hours of research on this, I arrived at a
conclusion in my mind. It maybe has changed in subsequent times,
but at the moment, this was a question of phencmenal moment for
the country, and it was realized as being such even during the time
Vinson was alive, in the first term it was argued.

And are you telling me that you do not recall what your view
was, nor did you form a view, as to whether or not the plaintiffs in
Brown were correct in the case as argued before the Court when
you were a clerk, sitting there at the same time the Court heard
the decision?

Justice REanQuUIsT. I have told you everything I recall about my
views then, Senator.

Senator BipEN. Would you tell me once more, then. I must have
misunderstood them.

Justice REnNQuisT. Yes; that I thought Plessey had been wrongly
decided at the time, that it was not a good interpretation of the
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equal protection clause to say that when you segregate people by
race, there ig no denial of equal protection.

But Plessey had been on the books for 60 years; Congress had
never acted, and the same Congress that had promulgated the 14th
amendment had required segregation in the District schools.

Senator BimpeN. Therefore, you—is it reasonable—let us try teo
finish that thought. If you got that far, then it seems your conclu-
sion must have been that it was the Congress’ business, not the
Court’s, to change Plessey?

Justice REHNQUIST. Senator, I do not think I reached a conclu-
sion, Law clerks do not have to vote.

Senator BinpeN. No, but they surely think.

Justice REHNQuIsT. Yes, they do.

Senator BipEN. I'll be darned OK. Let me move on.

If you had been Justice Reed, with the obvious doubts which I
am sure were known the first time the case was argued, clearly the
second time the case was argued, if you had been Reed, holding the
views that he did, would you have changed your position to make it
a unanimous decigion?

Justice REHNgUIST. I just do not think I can put myself in the
¥>031t10n of Justice Reed. I think you can certainly say that he per-
ormed a service in doing what he did, and yet I do not think you
can say that every time, even in a very important case, the Court
stands 8 to 1, that you nonetheless ought to alter your view.

Senator BipEN. No; I am not suggesting that. I am just talking
about that specific case. I mean, it is not like, Mr. Justice, I am
picking a case that you are not familiar with, and were not famil-
iar with at the moment it was being discussed.

I know, for example, I have four former Supreme Court clerks
who helped me prepare for these hearings. And all four of them
remember with great pride and incredible clarity those decisions of
moment that they participated in for thelr Justice at the moment.
It is something a little bit like saying, “I was in the campaign of
1952 with Ike when he made the speech.” It is the nature——those
are things you do not often forget.

You were one of nine young women and men chosen in all of
America to sit in what we lawyers know is the single most prestigi-
ous job you can be offered coming out of law school. And that is
why it kind of surprises me that vou did not have a firmer view of
where the thing was or was going. That is——

Justice REunquisT. | was 1 of 18 men chosen at that time.

Senator BipEN. Well, 18, not 9—I am sorry.

Justice RenngquisT. And I might add, Senator, that things came
to a stop so far as working on any drafts, I believe, the year [ was
there after the oral argument. It was not the kind of a situation
where you would have followed the case through, seen the drafts
circulate, see the opinion finally come down.

Senator BipEN. It was also not one of those cases anybody felt
was going to go away, was it?

Justice REuNQuUIST. No, no, it was not.

Senator BipeEN. No. Let us move on for a moment, if I may. Let
us take the flipside of this now, the Nixon tape case, which has
been mentioned by Judge Bell and by me and by the chairman and
others.
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In the Nixon tapes case you had, in a strange sense, the reverse.
You had a Chief Justice who had doubts about the wisdom of the
decision as finally decided—the light is on.

The CHAIRMAN. One more minute.

Senator BipEn. Well, why don’t I reserve that. I will come back
to Nixon later. He is back to us, so we might as well go back to him
later. He waited long enough. I can wait. [Laughter.]

Thank you very much, Mr. Justice. I will do it in my next round.

The CHAIRMAN. The distinguished Senator from Maryland.

Senator MaTHIAS. Justice Rehnquist, let's see if we can forget
about all these other people in the room and just talk to each other
as one lone dissenter to another, I have noticed the proliferation of
dissenting opinions in the Court in recent years. Many very impor-
tant cases that addressed crucial issues have been decided by coali-
tions of one sort or another in the Court. One side effect of these
shifting coalitions has been a proliferation of individual views,
which make it a little more difficult for Court watchers to analyze
what is in fact the true judgment of the Court.

Do you think that this spate of individual opinions impedes the
Court in carrying out its constitutional responsibilities?

Justice REHNQuUIsT. To a certain extent, Senator, I think I would
have to say yes, although I am sure I have been a contributor on
occasion, as have all nine of us, to what you refer to as something
of a proliferation of individual opinions.

One of the previous witnesses—it may have been Mr. Lane—
made the statement that when the Court comes up with a plurality
opinion, or with a Court opinion in several concurring opinions, it
just is not clear to judges in lower courts and perhaps to lawyers
exactly what the law is. And that cannot be a plus.

There is a great tendency to feel—and 1 felt it myself, and I have
followed the tendency myself, although I must say I try to restrain
it lately—that so-and-so who is writing the Court opinion has not
said it quite the way I think it should be said, and therefore, I will
write this little concurrence; it will not harm anybody. Well, in
fact, it does tend to muddy the message a little bit.

So I agree with you it is regrettable.

Senator MaTHiAs. Those are temptations that are not exclusively
present in the Supreme Court. We not only have the temptations
here, but we succumb to them a good many times.

Is there anything that a Chief Justice can do in order to temper
this problem?

Justice REnNQuUisT. Senator, the Chief Justice can cajole or urge,
as Chief Justice Warren did Justice Reed, but I have a feeling that
when you get to the ordinary kind of case that it does not work
very often.

I think one thing the Chief Justice can surely do is lead by exam-
ple. That is, if the Chief Justice makes it a practice of not writing
separately, except when he feels it is absolutely necessary, I think
that then the Chief might have some weight in speaking to some-
one else and saying, “Look, do you really need to say this?” But if
the person spoken to has the feeling it is the pot calling the kettle
black, they will not get anywhere.
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Senator MaTHIaS. Do you think that is the basis of the questions
that have been raised about your nomination? I believe it is Joe
Rauh who has awarded you the title of “the all-time champion lone
dissenter” He has implied that that record will make your leader-
ship less effective.

Justice REENQUIST. And you would like me to comment on it?
[Laughter.]

Senator MaTHias. What do we tell him?

Justice REENQuUIST. 1 will be happy to comment, Senator. It is
rather easy to put together statistics showing A, B, C, or D if you
choose the right year. I think certainly the early days of my tenure
on the Court, I filed, quote, “lone,” closed quote, dissents probably
more often than any of my colleagues except Justice Douglas.

I think in the past 5 years, the statistics indicate that my col-
league Justice Stevens has filed lone dissents more than I have,
And 1 think that is an interesting example, because no one would
contend that Justice Stevens is on either the right or the left wing
of the Court; he is regarded as a centrist. And yet he has filed more
lone dissents than anyone else. Sometimes it is not that you are
way over on one side, but you may just disagree with the way the
Court has reasoned through a rather fine point.

So I think if one were either in lone dissent or in dissent with
two or three other people very, very frequently, it probably would
have an effect on how you are able to perform as Chief Justice. But
the statistics I have just referred to, it seems to me, indicate that I
should not have any great problem.

That does not mean there will not be an occasional lone dissent.

Senator MaTHiAs. As Senator Biden has observed, you are al-
ready a member of the Supreme Court. Thus, are not discussing
whether you should join the Court. We are really just here to talk
about what chair you will sit in. The chair to which you have been
nominated, of course, i one which is the seat of leadership of the
entire judicial branch of Government.

Chief Justice Burger has highlighted this aspect of the Chief Jus-
tice’s role during his tenure. He has devoted a lot of energy and a
lot of time to the administration of justice. As result, the Judicial
Conference, of which the Chief Justice is the chairman, is stronger.
It is more active on issues of concern to the whole Federal bench.
The Federal Judicial Center has enhanced the judicial branch’s ca-
pacity for research and training. Chief Justice Burger in his state-
ments on judicial compensation, on the litigation explosion, on
competency of courtroom advocacy, just as a few examples, has ar-
ticulated the concerns of Federal judges and of a great many State
and local court judges.

How do you view this particular aspect of the role of the Chief
Justice? What thoughts can you share with us as to how you would
approach the administrative and leadership role?

Justice REHNQUIST. I view it as a verry important aspect of the
role of the Chief Justice, Senator. Chiet Justice Burger will be a
hard act to follow in that respect, because certainly, no Chief Jus-
tice has ever devoted the attention to the sort of things you have
just described as he has. But I do not think it is something that
ought to be regarded as kind of an idiosyncracy of his, because 1
think that the lower Federal court judges, State court judges, have
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really felt that he was speaking for them on many occasions, call-
ing problems of the profession or of the Judiciary to the attention
of Congress or of the profession in the way a highly visible spokes-
man cah, but in a way that a multitude of less visible spokesmen
cannot.

I think the Chief Justice is going to have to keep on in that role,
and I think it i3 a very important one.

Senator MaTHiAs. Is it your intention to continue that kind of
active leadership in this field?

Justice REENQUIST. Yes; as I say, the Chief’s act 15 a hard one to
follow, but I would certainly do my best if the Senate confirms me.

Senator MaTH1aS. In your judicial career, you have been interest-
ed in the subject of federalism and the division of powers between
the national government and the State government. There is a new
development in federalism about which I would like you to com-
ment.

It has become increasingly common for a State court which is
considering a case that affects individual rights, to base its deci-
sions on the State’s constitution, even though the pertinent provi-
sion of the State constitution may exactly parallel a provision in
the Federal Constitution. The search and seizure cases provide a

ood example. It appears to some legal commentators that the

tate courts are getting more active in the areas in which the Su-
preme Court has cut back on the scope of the protections that it
previously found to exist in the Federal Constitution.

Have you observed this development? What thoughts do you
have about it?

Justice REBENQuisT. I have, Senator Mathias, and I think that is
just the way the system should work. The Federal Constitution cer-
tainly lays down one rule for all 50 States, and if some States want
a more stringent prohibition against searches and seizures than
that provided by the fourth amendment, it just makes sense that
they ought to have it. If some States are content with the Federal
provision, which everybody has to live up to, it seems to me that
makes sense for them to have that. I think it is a very healthy de-
velopment.

Senator MaTrIAS. S0 you would view the protections in the Fed-
eral Constitution as the floor and not as the ceiling?

Justice REaNQuisT. Oh, absolutely.

Senator MaTHIAS.You do not feel that that is a challenge to the
Court’s preeminence as the final arbiter of the law of the land?

Justice REENQUIST. No; I do not think the Court is necessarily
the final arbiter of the law of the land. It is the final arbiter of the
U.S. Constitution and of the meaning of Federal statutes and trea-
ties. But we still live in a somewhat pluralistic society where the
States’ highest courts are the final arbiters of the meaning of their
State constitutions. That is just as it ought to be, I think.

Senator MaTHias. What about the charges that the Supreme
Court has become anti-Federalist in certain instances. There are a
number of cases in which the Court has upheld actions by State of-
ficials which the State courts had struck down on fourth amend-
ment grounds or on gome parallel State constitution grounds. What
deference should the Supreme Court give to decisions of the State
courts interpreting Federal constitutional provisions?
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Justice REHNQUIST. Speaking generally, Senator, and of course,
that is the only way I can speak in response to a question like that,
because——

Senator MarHias. We are speaking in very general terms.

Justice REHNQUIST. Yes; the same type of deference as the Su-
preme Court gives to decisions of lower Federal courts interpreting
the U.S. Constitution. The decision is obviously entitled to weight,
but if it does not fully square with precedents from the Supreme
Court then it probably, if brought up, should be overturned.

Senator MaTHias. What about State courts interpreting State
constitutions that are at odds with Federal precedents?

Justice REHNQUIST. That was the question I believe you brought
up a moment ago, and that is every bit their privilege. But it is
when State courts say this conviction should be reversed not be-
cause it offends the State constitution, but because the search of-
fended the fourth amendment; that, of course, is a Federal ques-
tion, and the final authority on Federal questions like that is the
Supreme Court of the United States.

Senator MaTH1AS. Now looking at another development in the
court system, since you and I began the practice of law there have
been a lot of changes. Some of them are quantitative. In those
days, we had just a few dozen appellate judges in the country.
Today there are hundreds. The caseload numbers have also
climbed substantially. These quantitative changes have probably
resulted in some qualitative changes as well.

Some would say that Federal judges today perform a job that is
more bureaucratic than it has ever been. With the flood of litiga-
tion, judges are at least proportionately more managers than they
are decisionmakers.

What is the future of the Federal courts? Do you see more litiga-
tion and larger caseloads? Will we respond with the appointment of
still more judges, and create a larger judicial bureaucracy? If so,
can we continue to maintain the concept of a single Supreme Court
with nine individuals ultimately resolving issues that work there
way to the top of the pyramid?

Justice REHNQUIST. That is kind of a tall order. Let me go imme-
diately to the multiplication of Federal judges. This is a concern
which has been voiced by me in the past, by Judge Rubin of the
fifth circuit, by Judge Higginbotham of the fifth circuit. It is a very
real concern to anycne interested in the Federal judiciary. The
Federal judiciary obviously does not pay comparably to what a
lawyer with a substantial practice in a good-sized city would make.
And so the attractiveness of the job and the ability of the Federal
courts to get first-rate lawyers has got to depend on the—prestige
sounds somewhat like it is a social thing—but the significance of a
Federal judgeship and the sort of work that Federal judges do, how
interesting is it. To the extent that the Federal judge is no longer
trying cases, deciding motions and that sort of thing, but simply re-
viewing what subordinates do, I think the job is going to be less
attractive.

There will always be plenty of people lined up for Federal judge-
ships, but the question is are they the people that you want to have
Federal judgeships.



143

Senator MaTHIias. Should we be thinking about structural
changes in the court system?

Justice REENQUIsT. I think we should be thinking very definitely
about a national Court of Appeals or an intercircuit tribunal, as I
indicated to the chairman when I answered his question.

I think some more thinking is going to have to be done, and to
me, this is the area in which the next Chief Justice could devote
some attention not with the idea that I am bringing in some ideas
that I know exactly what ought to be done, but let us get some
geople to sit down and look and think about what is going to be

one.

Senator MatHias. Well, the interaction between the next Chief
Justice and this committee will be very important.

Justice REHNQUIST. I should think it would be extraordinarily im-
portant.

Senator MaTH1AS. Although I will not be here, I invite you, on
behalf of my colleagues, to keep in clese touch.

Justice Frankfurter once wrote:

The judgments of this Court are collective judgments. Such judgments presuppose
ample time and freshness of mind for private study and reflection in preparation for
discussion at conference. Without adequate study there cannot be adequate reflec-
tion; without adequate reflection, there cannot be adequate discussion; without ade-
quate discussion, there cannot be that fruitful interchange of minds which is indis-
pensable to thoughtful, unhurried decision and its formulation in learned and im-

pressive opinions. It is, therefore, itnperative that the docket of the Court be kept
down so that its volume does not preclude wise adjudication.

That sounds like an almost utopian formulation for the Court.
However, during the preceding term, the Court issued 146 signed
opinions after reviewing a docket bulging with 5,158 cases. These
figures seem overwhelming to an outsider.

Does that volume of cases preclude wise adjudication? I know
there is some dispute on this. Chief Justice Burger contends very
strongly that it does, that the Court is greatly overburdened, but
gsome other members of the Court do not seem to have the same
view. I wondered what your thoughts were.

Justice REENQUIST. I do not agree with the Chief Justice on that
point. I think that 20 or 25 years ago all the courts, State courts
and Federal courts simply worked at a more leisurely pace, and it
may very well be there was a little more time for ripening of ideas
and that sort of thing.

But I just do not think with the kind of litigation explosion that
we have had in the last 20 or 25 years courts should or really can
aspire to go back to that. I think they have to work a little bit
faster and quite a bit harder up to the point where you get to a
certain point where you become kind of a bureaucracy, and you
begin sacrificing all of the contemplative aspects. That is not good
either.

But I think the 150 cases that we have turned out quite regularly
over a period of 10 or 15 years is just about where we should be at.
The certiorari cases, the number grows every year. I think you
cited the figure 5,100 this past year.

They take time and the more of them there are the more time
they take, but even 5,100 of them do not take a substantial minor
fraction of the Court’s time to dispose of, I do not think.
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I think it would be on the order of somewhere 20, 25 percent of
the Court’s time spent disposing of certioraris, and I am just guess-
ing, because I am guessing on the figures in my own chambers, and
I really do not have any basis for saying how much the other
chambers put in on certiorari.

Senator MartHias. Thank you very much, Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Massachusetts.

Senator Kennepy. Thank you very much, Mr. Chairman.

Welcome, Mr. Rehnquist. I would like to direct your attention to
the issues that were raised after the end of our hearing back at the
earlier consideration for your nomination to go on the Supreme
Court, and this is related to the whole question of voter intimida-
tion in Phoenix.

You remember these allegations came up after the conclusion of
our hearings. Senator Bayh, Senator Hart, myself inquired of you
about your own conduct and your activities on election day in the
early 1960’s,

At that time, Chairman Eastland chose not to reopen the hear-
ings. We did receive responses to our questions but we never did
have an opportunity to go through the various allegations and
charges during the course of that hearing or any direct opportunity
to inquire of you about those particular allegations and charges.

And it is my understanding, and these are quotes that are put in
chronological order that are taken from the responses which you
gave to us in the written questions that are included in the record.

Justice REHNQUIST. Senator Kennedy, I have a copy with me, if I
might get that.

Senator KEnnNEDY. I do not think you will probably disagree with
my summary. If you do, maybe you want to go back and lock at it.
I would like to just try to put the line of questions into some kind
of perspective.

The CHAIRMAN. Excuse me just a minute. I might say this. If you
wish to refer to any notes or books or anything before answering,
you have a right to do that. )

Justice REaNQuIsT. Thank you, Mr. Chairman. )

Senator KENNEDY. In 1971, you made the following statements
about your involvement in election day activities:

In 1958 I became involved in the election day program on quite short notice.
Spent all the day at Republican county headquarters at Phoenix. In 1960 on election
day, I believe that I spent most of the day in county headquarters. In that year,
however, we had enough other lawyers available in county headquarters so that I
probably spent some of the day going to precincts where a dispute had risen and
attempted to resolve it.

With respect to 1962 on election day, my recollection is that I spent most of the
day in Republican county headquarters; however, I think that on several occasions
in 1962 just as in 1960 I went to precincts where disputes had arisen in an effort to
resolve them.

With respect to 1964, my recollection is that on election day during this particular
election I spent all of my time in county headquarters. In none of these years did 1
personally engage in challenging the gualifications of any voters.

I have not, either in the general election of 1964 or in any other election, at Be-
thune precinct or in any other precinct, either myself, harassed or intimidated
voters or encouraged or approved of harassment or intimidation of voters by other
PETSONS.

I believe as part of that record you actually signed an affidavit
which says the following:
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I have read the affidavits of Gordon Harris and Robert Tate, both notarized in
Maricopa County. So far as these affidavits pertain to me, they are false. I have not
either in the general election of 1964 or in any other election at Bethune precinct or
in any other precinct either myself harassed or intimidated voters or encouraged or
approved the harassment or intimidation of voters by other periods.

Signed William Rehnquist. November 17, 1971.

Do those statements refresh your recollection? Do you under-
stand those to be correct statements?

Justice REnNQUIST. I cannot recollect them. Were you reading
from the document?

Senator KENNEDY. Yes.

Justice ReanNquisT. If that is from what I said in 1971 I think
they are correct. Yes.

Senator KENNEDY. Several witnesses have come forward and
made statements about your activity as a leader in the Republican
ballot security program in Phoenix in Arizona in the early 196('s.

We will hear, as I understand it—at least it has been requested
we hear from Mr. Charlie Pine—who describes your activities at
Bethune precinct in 1962 or 1964 as follows:

“] saw him there and I saw him approach at least one voter, if
my memory is correct, two. He asked them, he said, ‘Pardon me.
Are you a qualified voter,” to this black gentleman. The man said,
‘Yes.” And he said, ‘Do you have any credentials to indicate that
you are? The man said, ‘No.” And he said, ‘Well, then perhaps
there is a question of whether or not you are qualified.” And the
man instead of standing in line, if he had advanced, by that time,
he got to the voting table he would have found his name on the
voting list, but he turned on his heels and left the voting precinct.

“T felt that the whole purpose of that was to discourage blacks
from voting.”

Do you know Mr. Pine? Charlie Pine.

Justice REHNQUIST. I do not believe so, Senator. It has been a
logglltime, some 20 years ago, but the name does not certainly ring
a .

Senator KENNEDY. Do you know any reason why he might make
that statement?

Justice REuNquisT. Since I do not know him, I certainly do not
know any reason why he would make that statement.

Senator KENNEDY. Mr. Quincy Hopper has stated that he was at
the Bethune school on election day 1964 and that you were there at
the school having voters read from the Constitution to test for liter-
acy. Do you know a Mr. Quincy Hopper?

Justice Rennquist, No, I do not, Senator.

Senator KENNEDY. Do you know any reason why Quincy Hopper
would make that statement?

Justice REuNquisT. No, I do not.

Senator KENNEDY. Rev. Benjamin Brooks who is the pastor of the
South Minister Presbytrian Church has stated that he is familiar
with you. He saw you at the Julian precinct where Pastor Brooks
was an inspector on election day, the year that Paul Fannin and
Phil Morrison were running for Arizona Governor, and Reverend
Brooks stated that on that day you challenged black, elderly work-
in% (l:las&s voters for literacy by having them read the Constitution
out loud.
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Do vou know Reverend Brooks?

Justice REHNQUIST. I do not believe so, Senator. No.

Does he say the year Bob Morrison was running against Paul
Fannin?

Senator KENNEDY. Yes.

Justice REuNQuUisT. Well, that would have been 1958, I think,
which would be 28 years ago. No, I do not really think I do.

Senator KENNEDY. Dr. Sidney Smith, who was a psychology pro-
fessor at Arizona State University from 1947 to 1964 stated that he
served as a poll watcher in the early 1960’s. Dr. Smith states that
on election day in 1960 or 1962 as a poll watcher at Southwestern
Phoenix poll he saw you arrive with two or three other men.

He says he recognized you from political functions and was posi-
tive of his identification. Dr. Smith states that you approached a
group of voters holding a card in your hand and said, “You cannot
read, can you? You do not belong here.”

Dr. Smith says the voters were intimidated by your actions. Do
you know a Dr. Smith?

Justice REENQUIST. I do not believe I do, no.

Senator KENNEDY. Mr. James Brosnahan, a prominent San Fran-
cisco attorney, former assistant U.S. attorney in Phoenix stated
that on election day 1962 he received complaints of voter harass-
ment at polling places. The complaints were that Republican chal-
len(giers were challenging voters on the grounds that they could not
read.

He went to a precinct with an FBI agent. You were sitting at a
table where the voter challenger sits. A number of the people com-
plained to Mr. Brosnahan that you had been challenging voters.

Do you know Mr. Brosnahan?

Justice REENQUIST. Yes, I do.

Senator KENNEDY. Did you engage in any of these activities, Mr.
Rehnquist?

Justice REHNQUIST. Would you read me again what Mr. Brosna-
han says that I did.

Senator KENNEDY. He said he went to a precinet with an FBI
agent and you were there sitting at a table where the voter chal-
lenger sits, and a number of people complained to Brosnahan that
you had been challenging voters.

Justice REaNQuisT. No, I do not think that is correct.

Senator KENNEDY. Well, are any of the other statements that I
just read correct.

Justice REaNQUIST. No, I do not believe they are.

Senator KENNEDY. Would you net remember something like that
if it had happened?

Justice REHNQUIsT. | would think I would, yes.

Senator KENNEDY. Are all these witnesses wrong?

Justice RExNQUIST. Well, Senator, I gave my best recollection in
1971. I reviewed that statement, and that stands as the best of my
knowledge. So I suppose if they say 1 did something that I have
said I did not do, I would have to say, yes, they are wrong.

Senator KENNEDY. Why would the witnesses, do you think, make
these statements, all of them make these statement relatively simi-
lar in nature about your activity on election day? What is their mo-
tivation, do you think?
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Justice REENQUIST. Really do not know.

Senator KEnNEDY. Do you think they are all mistaken or what?

Justice Reunquist. I think they are mistaken. I just cannot offer
any further explanation.

enator KENNEDY. Whose idea was the ballot security program?

Justice REUNQUIST. I do not think the ballot security program as
you refer to it took on that name until 1964. Before that I think it
was just called poll watching or challenging. I have no idea whose
it was.

Senator KENNEDY. I gather from your response to my questions
that you deny categorically that you were engaged in any of these
activities that are identified by any of these individuals in any of
the polling places that were mentioned.

Justice REHNQUIST. When you refer to these activities, Senator,
that may cover a lot.

Senator KENNEDY. Just the ones I read about.

Justice RERNQUIST. Would you read them to me again?

Senator KENNEDY. Well, we first have Mr. Pine, Your activities
in Bethune precinct 1962 or 1964. “I saw him there. I saw him ap-
proach at least one voter, if my memory is correct, two. He asked
them. He said, ‘Pardon me. Are you a qualified voter’ to this black
gentleman. And the man said, ‘Y}:es.’ And he said, ‘Do you have any
credentials to indicate that you are? And he said, ‘Well, then per-
haps there is a question of whether or not you are qualified.” And
the man, instead of standing in line, he had advanced. By the time
he got to the voting table, he would have found his name on the
voting list, but he turned on his heels and left the voting precinct. I
felt the whole purpose of that was to discourage blacks from
voting.”

Justice REENQUIST. Yes, I do deny that.

Senator KENNEDY. And Mr. Quincy Hopper stated that he was at
the Bethune school on election day and that you were there at the
school having voters read from the Constitution to test for literacy.

Justice REANQUIST. Yes, I do deny that.

Senator KENNEDY. And Benjamin Brocks, the pastor of South
Minister Presbyterian Church stated that he is familiar with you.
He saw you at the Julian precinct where Pastor Brooks was the in-
spector on election day that Paul Fannon and Morrison were run-
ning. Reverend Brooks states that on that day you challenged
black elderly working class voters for literacy by having them read
the Constitution outloud.

Justice REENQUIST. I deny that.

Senator KENNEDY. And Sidney Smith, Dr. Smith, psychology pro-
fessor at Arizona State from 1947 to 1964 stated he served as a poll
watcher in the 1960’s. Smith states that on election day in 1960 or
1962, a poll watcher at a southwest Phoenix polling place observed
you arrive with two or three other men. He says he recognized you
from political functions, positive of his identification.

He states that you approached a group of voters holding a card
in your hand and said, “You cannot read, can you? You do not
belong here.” Dr. Smith says the voters were intimidated by your
actions.

Justice REENQuIST. | am sure he is mistaken as to the latter
part. It is perfectly possible that I could have arrived at a south-
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west Phoenix polling place with a couple other people, and again, 1
gather he is not definite as to the years, because one of my jobs as
notice reading what I said in 1971 and recalling as best I can now,
was to go to polling places where our challenger was not allowed
into the polling place or if a dispute came up as to something simi-
lar to that, either 1 or along with my Democratic counterpart
would go.

So it is not at all inconceivable that I would have been with a
group of two or three other people going to a southwest Phoenix
polling place in whatever year that was. But the later part is false.

Senator KENNEDY. Well, the activity described basically is per-
sonally challenging voters. That is the activity alleged, and you cat-
egorically deny ever having done that in any precincts in the Mari-
copa County in the Phoenix area at any e{ection, is that correct?

Justice REHNQuIsT. I think that is correct.

Senator KeNNEDY. Well, what is “I think.”” I mean you would re-
member whether you did or not. Harassing or intimidating voters
is not something you are going to forget.

Justice REHNQUIST. Senator, let me beg to differ with you on that
point, if I may. I thought your question was challenging, Now you
gay harassing or intimidating. As to harassing or intimidating, I
certainly do categorically deny anytime, anyplace.

If you are talking about challenging, I have reviewed my testimo-
ny, and I think I said I did not challenge during particular years. 1
think it is conceivable that 1954 I might at least have been a poll
watcher at a westside precinct.

Senator KENNEDY. Well, did you challenge individuals then?

Justice REuNQuUIsT. I think it was simply watching the vote being
counted.

Senator KENNEDY. Then you did not challenge them?

Justice REHNQuIST. I do not think so. But a challenge——

Senator KENNEDY. Well, you would remember whether you chal-
lenged them now, Mr. Justice, would you not? Did you at any time
challenge any individual?

Justice REHNQUIST. A challenger, Senator, was someone who was
authorized by law to go in the polling place and frequently the
function was not to challenge but to simply watch the poll, watch
the vote being counted.

Senator KeNNEDY. Well, that is fine. I mean, as I understand
your testiinony, you said you were a poll watcher. A challenger has
a different connotation or activity.

Justice REENQUIST. But to be a poll watcher at that time, I think
you had to be a challenger.

Senator KENNEDY. Well, have you ever personally challenged any
individual in any precinct?

Justice REanguist. 1 do not think so.

Senator KENNEDY. Well, you would know it, would you not, if
you did?

Justice REENQUIST. I am not entirely sure. I cannot recall ever
challenging any person, but you are tallvsing about a period——

Senator KENNEDY. Well, these people might be——

The CHamrMaN. Let him %et through his answer.

Justice REHNQUIST. No. I have responded in each case that you
said to say that I did not agree with it, but if you are asking me
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whether over a period from 1953 to 1969 I ever challenged a voter
at any precinct in any election, I am just not sure my memory is
that good.

Senator KEnNEDY. Well, your affidavit says I have not either in
the general election of 1964 or in any other election, in any other
election. That iz what yvour sworn affidavit was in 1971.

Justice REHNQUIST. at does the rest of the affidavit say?

Senator KENNEDY. In any other election at Bethune precinct or
in any other precinct either myself harassed or intimidated voters
or encouraged or approved harassment or intimidation of voters by
any other person.

0 you might have challenged them but you did not intimidate
or harass them is what I should conclude.

Justice REHNQuUIST. Well, I answered all your questions the best I
can.

Senator KENNEDY. Were you aware that Mr. Brosnahan indicates
the decision was made not to prosecute any of the activities in
terms of challenging various voters in the precincts in Maricopa
County that there was a consideration for prosecution of these
kinds of ballot law activities? Were you ever aware that that was
under consideration?

Justice REENQUIST. I do not believe I was.

Senator KENNEDY. So you never knew that a prosecution for har-
assing or intimidating or challenging voters was ever being consid-
ered by the U.S. attorney at that time?

Justice REHNQUIST. My present recollection 24 years later is that
ne, I did not know it.

Senator KENNEDY. S0 you never participated in any meeting
about how to handle these potential investigations or prosecutions
by the assistant U.S. attorney?

Justice REENQUIST. Not that I recall.

Senator KENNEDY. In 1971, a citizen of Phoenix, Clovis Campbell,
a member of the State senate, gave an affidavit, that you told him
in 1964, that you oppose all civil rights legislation. You denied this
in writing. Do you know Senator Campbell personally, or, by repu-
tation? Do you know any reason why he would give a false affidavit
against you on this point?

Justice REHNQUIST. I have met Senator Campbell. I had met him
in Arizona. No, I do not.

Senator KENNEDY. You opposed the Phoenix ordinance permit-
ting blacks to go into stores, restaurants, and the like, in 1964, as I
understand it. One of the statements of Clovis Campbell: in his affi-
dalwit he says that you told him that you oppose all civil rights leg-
islation.

Can you think of any civil rights bill that you favored at that
time, in 19647

Justice REEnquisT. It is difficult for me to think back that long.
It seemed to me there was a Republican, or some Republican, some
type of version of the, perhaps a precursor of the 1364 Civil Rights
Act, that would have extended Federal coverage to interstate high-
ways, and that sort of thing, and that had always seemed pretty
sensible to me.

Senator KENNEDY. Well, it was the same year that Senator Gold-
water supported the 1964 Civil Rights Act, here, in the U.S. Senate.
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And as I understand, your recollection is that you supported some
civil rights act dealing with interstate transportation? That was
the one civil—

Justice REHNQUIST. Well, supported it is——

Senator KENNEDY. Well, how else——

Justice REHNQUIST. Well, you read about it in the paper. You
think, you know, this might be a goed idea.

Senator KENNEDY. Well, you were active, obviously, in the politi-
cal swim at the time. This 1s not just a Joe Q. Citizen who is sort of
out reading the newspapers up in Scottsdale. I mean, you were an
active political figure there. You are aware, obviously, of the politi-
cal debates and discussions that were taking place, and so we are
not considering these in a vacuum.

You have got a State senator that said that you told him you op-
posed all civil rights legislation. You have denied that in an affida-
vit. You know of no reason, evidently, why Clovis Campbell would
express that view in a sworn affidavit, and your response is, I un-
derstand, that you support, the best of your recollection you do sup-
port some civil rights bill that was being considered on interstate
transportation?

Justice REHNQUIsT. Well, Senator, if you mean by support, pub-
licly announce in favor of, no.

Senator KENNEDY. Sure.

Justice RErNqUIST. No.

Senator KENNEDY. Well, you did not mind publicly announcing
your opposition to the——

Justice REHNQUIST. Right. Because I had thought it was——

Senator KENNEDY [continuing]. Public accommodations provi-
sions in Phoenix, and also writing about that, too. Is that correct?

Justice REHNQuUIST. Correct.

Senator KENNEDY. You wrote about that in a newspaper. You
went to a public hearing on that, and indicated your opposition. So
you were involved, at least, in the debate and discussion about civil
rights, to some extent. And my question is, as you were prepared to
take a position in opposition to those particular provisions in 1964,
by direct testimony and by writing the newspaper, and we have a
State senator that says that you told him that you could not find
any civil rights legislation you supported.

I am just asking you whether you, to the best of your recollec-
tion, can remember any? That is the question. Or whether we
migglt be able to draw that Clovis Campbell might have been cor-
rect?

Justice REHNQUIST. Your question, Senator——

Senator KENNEDY. Well, I suppose it is a repeat. If you can think
of any civil rights legislation that you——

Justice ReaunquisT. No, other than what I have said, I think that
is it.

Senator KENNEDY. Could I just go to a different area, and this is
with regards to the Jackson memorandum.

The CHAIRMAN. Senator, your time is up.

Senator KENNEDY. My time is up. Thank you.

The CuairMAN. The distinguished Senator from Nevada.

Senator LaxaLt. Justice Rehnquist, what, exactly, was your polit-
ical role in the early 1960’s, in Arizona?
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Justice REHNQUIST. Senator, recalling as best I can after this
lapse of time, at some point there I was counsel to the Republican
county committee,

Senator LAXALT. Was that on the State level or the county level?

Justice REnnquisT. I think it was on the county level, but it
might have been on the State level for a short peried of time. I
honestly cannot remember.

Senator LAXALT. Do you recall what you were charged with deing
in that capacity?

: .lllusil'::ice %EHNQUIST. Giving legal advice to the county committee,
think.

Senator LAXALT. And part of that, I suppose, would relate to the
eligibility of prospective voters?

ustice REanquisT. I would think so, ves.

Senator LAxALT. It is normal, isn’t it, in any political contest to
have challenges on the part of either party to determine the quali-
fications of people to vote?

Justice REHNQUIST. Well, the only State I was ever active in,
really, was Arizona, and it certainly was normal there.

Senator LaxaLt. And really, it would be part of essential politi-
cal responsibility to make certain that the ballots that were cast
were cast by eligible people?

Justice REHNQUIST. Yes. The statutes authorized challenges.

Senator LAxaLT. And in Arizona, as is true in most States, there
was an active program being conducted, I assume, by both parties?

Justice REHNquisT. Certainiy, but I think the Republicans were
the first to get active, but I think the Democrats became active
very shortly afterward.

Senator Laxavrt. So, essentially, you were chairman of some type
of political committee on a local level, intending to establish guide-
lines and have people out in the field to ensure that the conduct of
that election was honest in terms of eligibility of voters?

Justice REHNQUIST. Yes. [ am not sure that I was ever chairman
of the entire program, even in Maricopa County, Senator Laxalt,
and again, I would refer back to the statement I made in 1971, be-
cause my reflection, my recollection was a goed deal more closer
then than it is now. I think that I was chairman of the lawyers
group which was active on election day, and before hand, doing the
gort of things that you mentioned. I am not sure that I was ever
chairman of the entire program, say, recruiting the challengers,
and that sort of thing.

Senator LAXALT. There seems to be some sinister connotation to
the word “challenger”. That is a legal phrase, is it not, or, a legal
word in connection with the mechanics by which——

Justice REHNQUIST. It certainly was in Arizona.

Senator Laxart. And I know that it is in my State of Nevada.
That is the precise term that is used to determine whether or not a
gi\(flen person is eligible, or not, a perfectly appropriate political pro-
cedure.

Justice REHNQUIST. Yes.

Senator Laxavr. Well, now, in connection with your own activi-
ties—and we were dredging up old, old material here, admittedly
some 24 years ago, rather substantially explored in the 1971 hear-
ing. Senator Eastland listened to some of the testimony and then
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concluded it, abruptly, in the minds of some of my colleagues. But
at that particular time, 24 years ago, your capacity, I understand,
was pretty much of a supervisor?

Justice REENQUIST. A supervisor of lawyers. I do not think I had
responsibility for the overall program.

Senator LaxALT. And the mechanics I suppose would be that as
these people arrived at the various precincts, indulged in by both
parties, if there was a question concerning their eligibility to vote,
they were challenged according to State law?

Justice REunquist. I think that is accurate, Senator. I think
most challenges, when the program started out, were on the basis
of residency. But again, let me repeat what [ said to Senator Ken-
nedy: that the usefulness of the challenger program, as I recall it,
to the Republicans, was that it was the only way we could get a
person in the polling place to watch what was going on. Because
although State law provided for two persons of one party, and one
person of another party to constitute the election board, that con-
stituted, that ran the election, in some very heavily Democratic
precincts, that person, the person on the election board, had to be a
resident of the precinct. And we simply could not find, in some pre-
cincts, a Republican to be a member of the election board.

And so there would be a two-person or a three-person election
board of the opposite party and the ¢nly way we could get someone
who was of the Republican faith—if you want to call it that—into
the polling place at all, to see that things went on as normal—was
to put them in as a challenger.

enator Laxart. So that if you had indulged in that kind of ac-
tivity—the point I am trying to get at is a distinction, and you at-
tempted to draw it yourself, between challenging, perfectly legal,
and harassment and intimidation which is improper and illegal.

Justice REHNQUIST. Well, I agree with you a hundred percent.

Senator LaxaLt. And you can categorically state here, that as far
as harassment and intimidation is concerned, in none of these elec-
tions did you indulge, personally, in that kind of activity?

Justice REHNQUIST. Yes, I have stated it in 1971, and I state it
again now,

Senator Laxarr. And for that matter, not have it condoned by
others, in behalf of your campaign effort?

Justice REENQUIST. Correct,

Senator Laxarr. Do you know a Charles Pine?

Justice REHNgquUisT. No. I do not.

Senator LaxarLT. I might state to you, that he is the former
Democratic chairman of the State of Arizona. Would that refresh
your recollection?

Jugtice ReunquisT. Do you know when he was Democratic chair-
man?

Senator LaxaLt. During that period. If you do not recall—

Justice REANQuUIST. No, it still—I am sorry—it still does not re-
fresh my recollection.

Senator Laxarr. Now James Brosnahan apparently was an as-
sistant U.S. attorney and you have testified that you knew him?

Justice REHNQUisT. Yes; that is correct.

Senator Laxart. I might indicate to you, that in a quote that was
given to the Baltimore gun dated July 26, 1986, Mr. Brosnahan was
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quoted to this effect. Quote: “I recall William Rehnquist was there.
I cannot say I saw anything, specifically, that he did.” So the so-
called Brosnahan position is not nearly as definite as it might
appear.

Justice REHNQUIST. Does the statement say where 1 was?

Senator LaxaLT. I think they are referring to the Bethune pre-
cinct.

Justice REaNqQuIsT. Oh.

Senator LaxavLt. I think most of the inquiry is in connection with
that particular activity. So, in summing up, once again, you can
categorically state, that you did not engage in any campaign in-
timidation or harassment in connection with any of these elections
in the State of Arizona?

Justice REHNQuUisT. Yes, I can, Senator.

Senator LaxaLt. Let me change direction, if I may, for a moment
or so. Why do you believe that you are qualified to be Chief Justice
of the U.8, Supreme Court?

Justice REHNQUIST. I guess the first qualification I feel I have is
nearly 15 years service as an Associate Justice which enables me
to, or I hope will enable me to perform a large part of the Chief's
responsibilities without having much difficulty getting started. I
have sat at the conference table for 15 years, and I know how con-
ference discussions go. I know the procedural niceties which any in-
stitution has, which may not be terribly important, but they are
the way any institution works, and someone coming in from the
outside and getting used to the—it just takes a while to get used to
how things are handled. So, I think that is a valuable experience.

And I think 15 years of getting to know the other eight people,
although I of course have not known all of them for 15 years, is a

r{ valuable asset. It will not be a group of strangers to me, obvi-

And I also think—perhaps I am being immodest—that I have a
very real interest in the Federal judicial system and the American
judiciary. I have a great interest in the Supreme Court and its
work., But I have a very great interest in trying to see improve-
ments made, not just in the lower Federal courts, but seeing what
might be done through the Center for State Courts, in helping
State courts, at least getting financial assistance to them without
trying to tell them what to do.

Senator Laxavrr. Don’t apologize for being modest around here. 1
do not think it is the place for it. You know, it has been stated
here, in rather strong terms by the opposition during the last sev-
eral days, that the Chief Justice is vested with awesome power, and
it has been stated, almost categorically, that the Chief Justice, pro-
cedurally, under this Court, and perhaps historically—I do not
know—literally has the power of life and death over the matters
that the Court will consider. Is that true?

Justice REHNQUIST. Senator, I think the position of Chief Justice
is an awesome position just because it is the No. 1 judicial position
in the United States of America. I do not think it is because of the
awesome power, that the Chief Justice possesses. I tried to indicate,
in answer to the Chairman’s question, and in answer to Senator
Mathias’s question, that the Chief’s prerogatives in the conference,
the prerogative of assigning opinions, and the prerogative of lead-
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ing conference discussion, while important, are seldom, if ever,
ones that he can use to foist his judicial ideas, his jurisprudential
ideas, off on an unwilling colleague.

But it is because it seems like, with the increasing caseload of all
the courts, that we are looking at real problems, and not just in the
Supreme Court, and not just in the Federal judiciary, but in the
entire American judicial system. And the Chief Justice is a visible
spokesman for those concerns. That I think it is an awesome re-
sponsibility.

Senator LaxaLr. Let me draw a rough parallel. Does the power
of the Supreme Court, the Chief Justice: is it akin to the power of a
majority leader in the United States Senate? Are you going to be
able to designate the business that the Court is going to handle? Or
mechanically, help us. Do you arrive at that through a consensus?
What is the procedure by which the Court determines what pieces
of major litigation it is going to consider?

Justice REanquisT. The Chief Justice, Senator, has been referred
to as primus inter pares, the first among equals, and I have a feel-
ing, from the way you described the power of the majority leader,
that he is a good deal more equal than the majority leader. The
Court, by vote, grants certiorari in a case to bring it up for review.
It takes four votes in the conference to bring the case up for
review.

The Chief cannot bring a case up for review himself. The cases
are generally placed on the docket in the order in which certiorari
has been granted. So the Chief, as far as I know, has no particular
power in deciding, well, we will hear this case out of order, or, we
will hear these cases because I want to hear them, even though
they were filed later.

It is all, so far as I know, virtually a mathematical thing, in the
order in which the cases are grantecf.' So, the Chief has virtually no
control, singlehandedly, over the cases the Court will hear, or the
order in which it will hear them.

Senator LaxaLt. There have been some questions raised, also,
Justice Rehnquist, in connection with your positions, historically,
and perhaps currently, in the broad areas of civil rights and in the
broad areas of women'’s rights.

Do you carry with you, at the present time, or have you, histori-
cally, some kind of bias in the area of civil rights?

Justice REanquist. No, I do not, Senator. No, I do not.

Senator LaxaLT. Is there any rational connection hetween your
positions, historically, on some civil rights legislation in cases
before the Court, that would establish with some validity, or credi-
bility, a claim that you are less than impartial when a civil rights
matter comes before the Court?

Justice REHNQUIST. I do not think that claim can be credibly
made, Senator. I think that the constitutional positions I have
taken in some cases involving the equal protection clause, have re-
sulted in less favorable rulings, or votes on my part, for women's
rights issues, and for some issues involving blacks, and other mi-
norities, than would a broader construction of the equal protection
clause.

But I have taken the same position on the equal protection
clause with respect to corporations. It is nothing peculiar to the
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fact that blacks, and minorities are invoking it. It is simply the fact
that 1 read the equal protection clause, giving it the best interpre-
tation 1 know how, somewhat more narrowly than some of my col-
leagues.

Senator Laxarr. And that has been historically your pesition,
certainly in the area of women’s rights?

Justice REHNgUIsT. I think it has.

Senator LaxaLt. Well, tell me: do some of the women’s groups
that we have been hearing the last several days have cause to fear
lest Justice Rehnquist becomes the Chief Justice of the Supreme
Court? Are women geing to be prejudiced, or people who are in-
volved in furthering feminist causes going to be prejudiced by your
being confirmed?

Justice REHNGUIST. I do not believe so, Senator, The Congress has
taken over a great deal of the protections of women’s rights, and
things like title VII of the Civil Rights Act.

And 1 authored an opinion for the Court just this past June, 1
think, the Meritor Savings case, where we he{d that harassment in
the workplace was the responsibility of the employer, even though
not performed directly by the employer. It certainly was regarded,
I think, as a victory for tIYne cause that you are talking about.

Senator Laxacur. So what you are saying, essentially, if I hear
you correctly, is that you do not carry into these cases, or into the
Court, or into your new position, any blatant historical or other
bias in these very, very important areas?

Justice ReanquisT. Well, I hope no bias, blatant, or otherwise,
Senator.

Senator Laxart, And I gather what you say is, that your inter-
pretation, particularly of the 14th amendment, as it applies in the
area of women's rights, and also civil rights, just from the stand-
point of legal philosophy differs from some?

Justice REHNqUIST. Yes. It does.

Senator Laxart., And that essentially is the line of difference,
and it is ideological, rather than your carrying any bias in?

Justice REHNQUIST. Yes, it is, Senator.

Senator LAXALT. And bottom line, Americans need have no con-
cern lest Justice Rehnguist be elevated to the highest legal position
in the land, on the basis that a standard would be uniformly ap-
plied to mete out equal justice to all Americans?

Justice REANguiIsT. I think and believe that you are right.

Senator Laxart. I thank the chairman. I thank the Justice.

The CHAIRMAN. Thanks very much, Senator. We are going to
take a 10-minute recess, and I want to make this announcement at
this time. We will hear from approximately 10 individuals who
allege Justice Rehnquist intimidated voters in the 196('s. These
witnesses will be invited to appear before the committee on Friday
morning at 8 a.m., and this hearing will adjourn at 1 p.m., Friday.
We will go as late as necessary tomorrow night, all night, if neces-
sary, to finish everything witﬁ these withesses from Arizona, and
we will finish them by 1 o’clock, Friday. I am prepared to go as late
as necessary tonight, and tomorrow night, as I stated, but I intend
to conclude these hearings on Friday, as stated.

Senator BipEN. Mr. Chairman.

The CBAIRMAN. Yes.

§5-953 0 - 87 - 6




156

Senator BipEN. Mr. Chairman, would you share with the rest of
the committee the magic of 1 o’clock on Friday as opposed to 4
o’clock on Friday, or 12 o'clock on Friday.

The CHairMaN. Well, a ﬁood many of the members have made
engagements, and this is the second day of the hearing, we have
got a third day tomorrow, and Friday, at 1 o’clock will be the
fourth day. I think that is long enough. And I would admonish the
members now: it is not necessary to duplicate.

If I have asked him questions and he has answered, or if you ask
him questions he has answered, Senator Biden, it is not necessary
for some other member to go on and harangue him, and ask him
over and over again.

Senator BIDEN. I do not think Senator Laxalt was duplicating by
the fact that he repeated the same things. I did not view that as
duplication.

The CHalrMAN. I think he was trying to clear up what Senator
Kennedy did. We will now take a 10-minute recess.

[Recess.]

The CHAIRMAN. The committee will come to order. The distin-
guished Senator from Ohio.

Senator MErzeNBauM. Thank you, Mr. Chairman. Mr. Justice, I
think it is important that we put this show back on the right track,
because my distinguished colleague from Nevada got into the issue
of whether there was harassment, intimidation, or whether all you
did was challenge, which is legal.

I want you to understand that this is not the issue. The issue
before this committee, in this Senator’s opinion, is whether or not
Justice Rehnquist appeared before the committee in 1971 and
stated the facts, and whether you are being factually accurate
today in representing what those facts are.

Now the question of whether it was harassment, or intimidation,
or challenge, is really irrelevant, because in 1971, you wrote: “In
none of those years did I personally engage in challenging the
qualifications of any voters.”

And so0 the issue then is: did you take any action that either was
challenging, and harassment and intimidation would certainly be
over and heyond that? I think it is a fact that you told the commit-
tee, in 1971, that c{vou spent most of your time on election day in
1962 at party headquarters, only going to precincts, quote, “where
disputes had arisen, in an effort to resolve them.” Do you remem-
ber that?

Justice REHNQUIST. I do not presently recall it that accurately,
but if that is what I said in 1971, I certainly stand by it.

Senator METZENBAUM. Did you ever approach any voters durin
this period about which we are speaking, in the polling booths, an
speak to them regarding their qualifications to vote?

Justice REHNQUIST. No. I do not believe I did.

Senator MerzenBauM. Did you ever ask a voter any questions re-
garding his, or her, qualifications to vote?

Justice REuNguUIST. In the process of challenging them?

Senator MeTzENBAUM. In the matter of being in a voting booth.
In a voting booth, around a voting booth.

Justice REHNQUIST. No, certainly not in a voting booth.

Senator MeTZENBAUM., Did you do it at any time?
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Justice REHNQuUIST. Not that I can recall.

Senator METZENBAUM. Now, as 1 understand it, this man,
Charles Pine, was the Democratic chairman at that time. You have
no recollection of ever having met him, or ever having known him?

Justice Reanquist. It certainly does not come back to me at this
time, in 1986.

Senator METZENBAUM. There is a man by the name of Arthur
Ross, now a deputy prosecutor in Honolulu. He told the FBI that
he saw you, and others, in 1962, with a card which had on it a con-
stitutional phrase, asking prospective voters to read from it before
entering the polls. Do you have any recollection of ever having
done that? Did you ever do it?

Justice REanquist. Did I ever ask a voter to read from a card?
No. I do not think I did.

Senator METZENBAUM. 1 am told that I used the word polling
booth before instead of polling place. Would your answer have been
any different, if I had used the word polling place?

Justice REaNquisT. To what question?

Senator METZENBAUM. With respect to whether or not you had
aske;i people concerning their qualifications, being qualified to
vote?

Justice REHNQUIST. My answer would be the same.

Senator MeTZENBAUM. Did you ever ask a prospective voter to
read from any text, whether the Constitution, or otherwise?

Justice REHNQuUisT. Not that I recall.

Senator METZENBaUM. Nelson McGriff filed an affidavit with the
committee, stating: “I remember a challenger at the Bethune pre-
cinct some years back. I went in to vote, and there was this man
challenging people to vote. As each person in front of me would
give their name, this man would say ‘I challenge you’ to some of
the people. He would stop them in line and give them a card to
read about the Constitution. I think there was a fight, as this man
looked roughed up. He was taken to a police car. 1 have now seen
pictures of this man in the newspapers, and if this isn’t the man,
William Rehnquist, who is running for the Supreme Court, then it
was his twin brother.” That man’s wife filed an affidavit saying: “I
saw two policemen taking a man out of the voting place. The two
policemen escorted him to a car. No other challengers were at the
polls when I voted. I have now seen a picture of this man. It just
looked like the man they were taking out of the polling place. This
picture is of William Rehnquist and he does look like the same
man I saw at Bethune precinct.”

Are they wrong?

Justice REENQUIST. They are certainly wrong, yes.

Senator METZENBAUM. Jordan Harris filed an affidavit, stating:
“I was present as a deputized challenger for the Democratic Party
in Bethune precinct, a predominantly black precinct. 1 met the
party challenger for the Republican Party, Mr. William Rehnquist,
because I noticed him harassing, unnecessgarily, several people at
the polls, who were attempting to vote. He was attempting to make
them recite portions of the Constitution and refused to let them
vote until they were able to comply with his request. I know that
this man was Mr. Rehnquist because the election board introduced
me to him as a challenger for the Republican Party.” Is he wrong?
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Justice REHNQUIST. Yes.

Senator METZENBAUM. Finally, Mr. Robert Tate submitted an af-
fidavit, stating: “I was present at Bethune precinct, a predominant-
ly black precinct. Mrs. Miller had come to cast her vote at Bethune
precinct. She was encountered within the 50-foot line by William
Rehnquist and requested to recite the Constitution. Mrs. Miller
came to me crying, stating that Rehnquist wanted her to recite the
Constitution. I looked around and saw William Rehnquist and Mr.
Harris, struggling. I now remember him from pictures I have seen,
lately, in the papers, as the same one involved in the above inci-
dient at Bethune precinct. He did not at the time, however, wear
glasses.”

Are all of these people stating untruths?

Justice REENQuisT. The ones that you have referred to, yes.

Senator METZENBAUM. Did you ever personally confront voters at
Bethune precinct?

Justice RErnquigt. Confront them in the sense of harassing or
intimidating?

Senator METZENBAUM. No. I mean in the sense of questioning
them, asking them about their right to vote, asking them about the
Constitution, asking them to read something, asking them ques-
tions having to do with their voter eligibility?

Justice REHNQUIST. And does this cover Bethune precinct for all
years?

Senator METZENBAUM. Yes. Did you ever personally confront a
voter?

Justice REnnquisT. 1 do not believe I did.

Senator MeTzENBAUM. Would you categorically say you did not?

Justice Reanquist. If it covers 1953 to 1969, I do not think I
could really categorically say about anything.

Senator METZENBAUM. Do you think at some time you did per-
sonally confront voters at Bethune precinct?

Justice REHNQuUIST. No. No, I do not.

Senator METZENBAUM. Well, then what do you mean when you
qualify your answer?

Justice REHNQUIST. Well, to the best of my recollection. You are
talking about something in 1953; it would have been 33 years ago.

Senator MeETzENBAUM. Mr. Justice, I am not talking about your
being able to remember where you were on the third day of June
1952. I am talking about whether you ever confronted people and
said to them: “Can you read this Constitution?”’ “What educational
background do you have?”’ Challenge them in their right to vote.
And you are saying that you do not remember. And I am saying to

ou, is it possible that a man as brilliant as you, could not remem-

r if he had done that?

Justice REHNQUIST. Senator, challenging was a perfectly legiti-
mate thing.

Senator MerzENBAUM. But you told the Senate that you never
challenged anybody.

Justice REHNQUIST. I believe I told the Senate, Senator, in 1971,
over a given period of years, I did not think I had challenged some,
and I stand by that testimony. I think you are broadening it to go
way back into the early 1950’s.
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Senator MeTzENBAUM. You said in none of the years between
1958 to 1968 did I personally engage in challenging the qualifica-
tions of any voters. Did you do it before that? Did you challenge
voters before that?

Justice REHNQuUIST. I do not believe I did, no. Again, I point out
that that is 30 years ago.

Senator METZENBAUM. A person who is identified only as a Phoe-
nix lawyer, is quoted in the Washington Post as stating that he vis-
ited a minority precinct in 1962, and that:

We walked up a flight of steps to a schoolhouse. Bill had a camera and he took a
picture of us as we came up.

The Post story also says:

The lawyer said that Rehnquist acknowledged he had been taking similar pictures
all day. The attorney said that they asked whether this amounted to harassment of
voters. Rehnquist reportedly laughed and said there was no film in the camera.

Did you ever have a camera at a voting place?

Justice REBNQUIST. I do not think so0, no. I cannot imagine why I
would have had one. I have no recollection.

Senator MErzENBAUM. That attorney is misstating, 100 percent
misstating the facts?

Justice REHNQUIST. I think he is.

Senator METZENBAUM. Mr. Melvin Murkin, an attorney in Phoe-
nix, told the FB] that he recalled seeing you give instructions to
challengers in a polling place, and that voters in line began to
leave as a result.

He said he confronted you and told you that people did not want
to be embarrassed like that. Is he being untruthful as well?

Justice REHNQUIST. As to the first part, Senator, if he saw—he
certainly could have seen me giving instructions to challengers in a
polling place. As to the second part, would you read that again.

Senator MErzenBauM. He said he confronted you, and told you
that people did not want to be embarrassed like that. And he also
said that voters in line began to leave as a result of your having
given instructions to challengers.

Justice REnNQuisT. I have no recollection of that, no.

Senator METzENBAUM. And what instructions did you give to the
challengers?

Justice REnNQuIsT. We gave instructions to challengers generally
the night before the election, or maybe two nights before the elec-
tion. Read the statute to them, told them what could lawfully be
done, what could not lawfully be done.

Senator METZENBAUM. But Mr. Murkin is saying that he recalled
geeing you give instructions to challengers in a polling place.

Justice REuNQuUisT. Well, I think I said in my 1971 statement to
the committee, Senator, that on one occasion, in some polling
place—and I do not think I specified it then, and I certainly do not
remember it now—I came upon one of our challengers exercising
challenges in what I thought was an unlawful manner, and told
him to stop.

Senator METZENBAUM. You told the committee in 1971 that you
recruited lawyers to work on a lawyers committee on election day
in 1960. What were your activities in connection with that commit-
tee and what was the committee?
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Justice REHNQuIsT. 1 have only the most general recollection
now, and I think I stated, in more detail, in 1971. I think it was a
committee to assist in the poll watching and challenging process in
the 1960 election.

Senator MerzenpauM. Mr. Ralph Staggs, who was Republican
county chairman, has stated that he established a committee of 12
lawyers, with you as the chairman, to oversee the challenging of
voters during the 1962 election. Did the challengers take their in-
structions from you?

Justice REHNQUIST. I would think that we probably had some
sort of a challengers’ school at which one of the lawyers spoke. At
this passage of time I could not say whether it was me, or some-
body else.

Senator MeTzENBAUM. Do you know Charles Hardy?

Justice REHNQuIST. Yes.

Senator METzENBAUM. He is a Federal judge now?

Justice REuNQuisT. Yes,

Senator MEeTzZENBAUM. And he described the Republican chal-
lenger program in Phoenix, in 1962, in a letter to Senator East-
land. He stated:

In 1962, for the first time, the Republicans had challengers in all of the precincts
in this county which had overwhelming Democratic registrations. At that time,
among the statutory grounds for challenging a person offering to vote, were that he
had not resided within the precinct for thirty days preceding the election, and that
he was unable to read the Constitution of the United States in the English lan-
guage. In each precinct every—and that every is his emphasis, he underlines it—
every black or Mexican voter was being challenged on this latter ground, and it was
quite clear that this type of challenging was a deliberate effort to slow down the
voting so as to cause people awaiting their turn to vote to grow tired of waiting, and
leave without voting. In addition, there was a well organized campaign of outright
harassment and intimidation to discourage persons from attempting to vote. In the
black and brown areas, handbills were distributed warning persons that if they
were not properly qualified to vote, they would be prosecuted. There were squads of
people taking photographs of voters standing in line to vote and asking for their
names. There is no doubt, that these tactics of harassment, intimidation, and indis-
ct:_riminate challenging were highly improper, and violative of the spirit of free elec-
ions.

Yet despite your leadership role in that area, you stated in 1971;
“The practices described by Judge Hardy to the extent that they
did in fact obtain did not come to my attention until quite late on
the day of the election in 1962.”

Now you have already told us that you were head of some of
these committees, that you may or may not have been giving the
instructions to the challengers.

How do you reconcile Judge Hardy’'s comments concerning what
the challengers were doing, and what you, Justice Rehnquist, were
doing at that time, since they seem to be inconsistent with each
other?

Justice REunQuisT. I did not detect inconsistencies.

Senator METZENBAUM. Well, you indicated that you were only ad-
vising them what the law was, that you had only explained the law
to them, and that you had tried to help resclve issues.

Judge Hardy indicates that there was a deliberate effort of har-
assment, intimidation and indiscriminate challenging.
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Justice REHNQUIST. Those challenges that Judge Hardy described
were not following the instructions that they got from the lawyers
group.

Senator MerzENBAUM. Did you know about it at the time?

Justice REHNQUIST. I think I said in the affidavit that you just
quoted that I learned about it late in the day.

Senator METZENBAUM. What action, if any, did you take?

Justice REnNquisT. I do not remember it.

Senator METZENBAUM. Let me ask you some other questions.

When you were a Supreme Court Clerk—how much time do I
have left?

Mr. SHoRT. Approximately 4 minutes.

Senator METZENBAUM. When you were a Supreme Court Clerk,
you prepared a memorandum regarding the Brown v. The Board of
Education case. The memorandum recommended to Supreme Court
Justice Jackson that he vote to uphold segregated schools by up-
holding the old separate but equal doctrine.

Now you told the Senate in 1971 that this memo was not a cause
for concern because it represented Justice Jackson's views, not
yours,

I must say that, in reviewing the record, I have a hard time ac-
cepting that statement. I should also say that although I am con-
cerned about the views you held as a Clerk 30-years ago when you
were a Clerk, I am more concerned about what you told the Senate
during your confirmation hearings to be on the Supreme Court. At
that time, you wrote, “It was intended as a rough draft of a state-
ment of his”—that meaning Jackson’s views at the Conference of
the Justices—‘‘rather than as a statement of my views.”

Now, the first point that troubles me in this memo is that this
memo is simply not written as if it is supposed to be someone else’s
views. It does not say Justice Jackson, in such and such a case, you
said this, and in another case, you said that. Instead, it uses the
pronoun “I” several times. And it concludes by saying, “I realize it
18 an unpopular and nonhumanitarian position. I think Plessey v.
Ferguson was right and should be reaffirmed.”

Again, Mr. Justice, we now not only have the question of your
point ot view, we have the question of the accuracy of your repre-
sentations to the committee at that time that is of concern to this
Senator and, I would guess, to a number of other members as well.

Dcees not the memorandum that was written, that you wrote,
does it not have language that would indicate that you were indi-
cating your views, not Justice Jackson’s views?

Justice REnNQuUIST. Yes, I suppose one could read it either way.
The “T's” in it certainly could have been mine rather, just looking
at it as a text, rather than Justice Jacksen’s.

Serator METZENBAUM. Well, there were other memos. As a
matter of fact, Justice Jackson had different views on the case and
then joined the decision to strike down the separate but equal doc-
trine, did he not?

Justice REnNquisT. He did in the second argument. Chief Justice
Warren, however, says that in the conference after the argument
in December 1952, that the views Justice Jackson expressed were
contrary to what he ultimately came up with.
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Senator METZENBAUM. This is your memo. I believe that the
memorandum was prepared by me as a statement of Justice Jack-
son’s tentative views for his own use at conference. The informal
nature of the memorandum and its lack of introductory language
made me think, and then it goes on.

What concerns me is that thereafter you represented that it was
not your position. You had a perfect right to have that position.
Nobody would argue about that. What would concern me and
others is that if that was your position, why did you indicate to the
committee that it was the position of Justice Jackson?

We have other memos of yours where you marked as a section,
“Your ideas,” referring to Jackson.

And how do you explain the fact that here is one that talks
about I, I, I; others say your ideas, and then you come back and say
to the committee I think those were Justice Jackson’s views? How
do you explain that to us?

Justice REnnqQuisT. Justice Jackson was a great believer in the
idea of whatever you want to call representative democracy, the
Court having made mistakes in the past by reading its own moral
views into the Constitution. And much of tf;e theme of the one and
a half page memo is along those ideas that the Court has run afoul
in the past by reading into the Constitution what it felt were the
morally right views, only to find that it had made a mistake. And
this apparently was an effort to apply those ideas to the Brown
case.

Senator METZENBAUM. But you said to the committee in 1971, “I
am satisfied the memorandum was not designed to be a statement
of my views on these cases.”

Senator HarcH [presiding]. Senator Metzenbaum, your time is
up.
Senator METZENBAUM. | have not had a minute.

Mr. SHORT. No. It blinked a few seconds.

Your time is up.

Senator Harcn. I did not realize I was presiding.

Senator MeETzENBaUM. I have difficulty in understanding why
you said it was “my views,” and then you make this distinction
with Justice Jackson’s views, and then say to the committee that
those were Justice Jackson’s views and not yours.

Nothing in the memo would seem to confirm that at all.

Justice REUNQUIST. Is that a question, Senator?

Senator METZENBAUM. Yes.

Justice REHNQUIST. I have tried to explain that the theme of the
memo, the failures of the Court in the past was a very strongly
held value of Justice Jackson.

Senator MeTzENBAUM. 1 will reserve the balance of my questions
until later.

Senator HatcH. Thank you.

Mr. Justice Rehnquist, let me just clarify the record to a degree,
because Judge Charles L. Hardy, whom Senator Metzenbaum has
just mentioned, of course, is a lawyer in charge of the Democratic

arty Committee which served as an arbitrator of voter challeng-
ers and disputes in the 1962 election.

In his letter to the Judiciary Committee back in 1971, Judge
Hardy unequivocally states that you, Mr. Justice Rehnquist, were
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not involved in the Bethune precinct incident. And specifically he
stated this, and this is a Democrat, the leader of the Democrats in
that State at the time on this issue:

I can state unequivocally that Mr. Rehnquist did not act as a challenger at the
Bethune precinct. Because of the disruptive tactics of the Republican challenger at
that precinct, I had occasion to be there on several occasions. About 4 p.m., after a
scuffle, this Republican challenger was arrested and removed from the pelling place
by sheriff’s deputies. Thereafier, there was no Republican challenger of Bethune.
Challenging voters was not a part of Mr. Rehnquist’s role in 1962, or subsequent
election years, nor did he have anything to do with the recruitment of challengers
or their assignments to the various polling places.

I think pretty good language to show backing by those who were
partisan basically differing from you, though what you have been
saying here is correct. Matter of fact, in his interview with the Fed-
eral Bureau of Investigation, Judge Hardy made it very—1I will just
cite the conclusion that he made. He said, Judge Hardy stated that
he and Justice Rehnquist are politically opposite, but that there is
no question in his mind as to Rehnquist’s legal ability and qualifi-
cations for the position for which he has been nominated. So that
the record needs to show that.

Second, there was a comrrent that Senator Goldwater had voted
for the 1964 Civil Rights Act. He had not. He voted against it. Just
s0 the record is clear on that.

Now, on this last point, Mr. Cronson, one of the points Senator
Metzenbaum was making, is it not true, to your knowledge, that
Mr. Cronson said in a 1971 New York Times article, that “Both of
us personally believe that Plessey was wrong.” And that he further
said in a 1971 telegram that, “It is probable that the memorandum
is more mine than yours?”’

Are you familiar with both of those quotes?

Justice REHNQUIST. I am familiar with both of those quotes, yes.

Senator HatcH. Are they not true quotes to the best of your
knowledge?

Justice REHNQUIST. They are certainly true quotes in the sense
that I am sure that Don Cronson said them.

Senator HatcH. Well, that is what I am concerned about.

Now, it seems to be most important that both people present at
the time the memo was drafted agreed that you were not express-
ing your own views in that document. Cronson’s explanation was
that you were assigned to write one side of the issue and that the
memo was a joint product which may have been more his thoughts
than yours.

Now, your remembrance is that Mr. Justice Jackson wanted the
memo to reflect his own views in conference, but both agree that
the views were not your own in that memorandum. Is that correct?

Justice REanquist. I think it is, Senator.

Senator Hatch. All right. Now, with regard to being the lone dis-
senter, there has been some criticism that you have been in dissent
quite a few times on the Court. I personally find no problem with
that. I think the dissenters in the courts—on the Supreme Court
sometimes turned out to be the greatest Justices of all. Mr. Justice
Holmes is probably one of the all time great dissenters is a good
illustration.
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But you are not the greatest sole dissenter on the present Court.
Mr. Justice Stevens has dissented many more times during the

riod in which your terms have overlapped. For instance, Stevens

ad 51 merit dissents and you had 40 and full opinions over the

last 10 years. I might add that Justices Brennan and Marshall
remain the greatest dissenters on the present Court together, dis-
senting alone together hundreds of times over the last few years in
particular.

In the last 2 years, they dissented all by themselves many more
times than you, who have dissented only seven times during that
same period of the last 2 years. In fact, you wrote only 75 dissents
in the 5-year period, from 1980 to 1984, as compared to 106 for Jus-
tices Brennan and Marshall, or should I just say just for Brennan,
and 145 for Justice Stevens during that same period. I just think
the record has to show these things because I think it has been
misconstrued by some of my colleagues.

Now, total dissenting votes which would measure who was on the
losing side show that over the last 5 times, that is from 1980 to
1984, you dissented in 152 cases, as compared to 245 cases for Mr.
Justice Brennan. And I find no fault with Mr. Justice Brennan for
doing that. I think when you disagree and think the law is incor-
rect, as enunciated by the majority, you ought to dissent. And you
have had the courage to do that. You could go on and on.

Let me just ask you a couple of questions about the Brown deci-
sitl)lpl. Because you have had some questions on that in the last
while.

Your 1952 state of mind, when you were working as a law clerk
to Mr. Justice Jackson, was not unusual. We have to remember
that the Court itself struggled with this case as it had struggled
with no other in recent memory. And I think we have to remem-
ber, No. 1, that the Court ordered a reargument on that case. No.
2, the Court ordered a separate hearing on remedy. And, of course,
the records of the Court show that.

It seems to me that the Court was very confused on that case
and it was cautious, and it is understandable to me that a clerk
would be similarly cautious. For instance, you said on March 3,
1985, in a New York Time magazine article, entitled “The Parti-
san,” that your views on Brown have probably changed since 1952.
You stated repeatedly that your co-clerk thought and agreed that
you thought plus he was wrong in 1952. In other words, you never
doubted that State-sponsored discrimination or segregation ought
to be held uncenstitutional. That is true, is it not?

Justice REHNQUIST. Yes.

Senator HATcH. You have always held that position?

Justice REHNQUIST. Yes.

Senator HAaTcH. There is nonetheless a perfectly reasonable argu-
ment the other way, as cited by your Partisan article, the article
was called a Partisan article.

We sometimes forget that in 1952, the Court had struggled great-
ly with the Brown case. For instance, I have the notes here, Justice
ﬂckson’s notes from that conference in his own handwriting. And
those notes show that from the first 1952 conference on Brown,
they indicate that then Chief Justice Vinson stated that he was not
sure what to do to resolve that case. It was not Chief Justice
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Vinson, according to the notes. He noted that there were 60 years
of precedent behind the Plessey decision, and the Congress had
itgelf passed no statute to the contrary, which was a matter of
great concern to him, at least from these notes of Mr. Justice Jack-
son. In fact, as he pointed out, Congress had affirmatively acted to
segregate the District of Columbia schools even after the Harlan
ﬂilssent in Plessey, which did not refer to schools at all, as you
ow.

In other words, even the Chief Justice, the then Chief Justice
made an argument before his colleagues that it was “perfectly rea-
sonable to argue the other way.”

So 1 just want to point that out, that it was not unusual for any
sincere person to be concerned about the massive change in law
that that was going to bring about, that your position has never
been inconsistent, even then against the Plessey decision.

Is that correct?

Justice REHNQuUIST. Yes.

Senator HarcH. All right. Now, your 1952 state of mind is impor-
tant also because, as I reviewed the cases, I found that you have
supported and cited the Brown v. The Board of Education decision
as you have supported the Brown decision in 34 cases since you
have been a Justice on the U.S. Supreme Court.

Are you aware of that?

Justice REENQUIST. 1 am, Senator. And I made an excerpt here of
a case in which I joined the Chief Justice’s opinion in a case called
Milliken against Bradley.

Senator HatcH. Right.

Justice REHNQUIST. Where the Court said—this was not just kind
of citing Brown as authority—here is what the Chief Justice’s opin-
ion said in that case.

Ever since Brown v. The Board of Education, judicial consid-
eration of school desegregation cases has begun with the standard,
and this is a quote from Brown, “In the field of public education,
the doctrine of separate but equal has no place. Separate educa-
tional facilities are inherently unequal.” And the Chief's opinion
goes on to say this has been reaffirmed time and again as the
meaning of the Constitution and the controlling rule of law.

Senator HAaTcH. Now, there is no question that you have stood
very firmly behind the Brown decision, and I find it a little repre-
hensible that people come in here and try to say that you have
been against civil rights when you actually supported at least 34
cases, citing Brown as the reason for that support.

[ might say, in the first place, [ think it is important to establish
that there is nothing extreme about your views on civil rights, And
I think that term hag never been abused as much as it was yester-
day and probably will be throughout the remainder of these hear-
ings. Nonetheless, I think it might require a little bit of time here
to show that you are in the mainstream.

To start with, let us look at the constitutional issues. In the
Wygant case, you joined the plurality opinion written by Mr. Jus-
tice Powell, is that correct?

Justice REaNqQuUIsT. Yes. Yes, I did.

Senator HatcH. All right. In other words, you joined in opinion
with four of your other colleagues which stood for the proposition
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that a school board could not give racial preferences to some teach-
ers when deciding who to lay off.

Justice REHNQUIST. Senator, I am not sure there were four other
colleagues on the opinion. I think there might have been just a
total of four people, maybe even a total of three people on Justice
Powell’s.

Senator HatcH. All right. But I understand that case, in that
case the school board was using race in its lay-off decisions to
retain proportional representation on the faculty. And as I recall
that decision, the plurality decision in which you joined, agreed
that strict scrutiny a})tplies to racial classifications, but concluded
that there was not sufficient evidence to justify the conclusion that
there had been prior discrimination. That is what the plurality de-
cided, is that correct?

Justice REHNQUIST. To the best of my recollection, yes.

Senator HatcH. All right. In the absence of a showing of discrim-
ination, “societal discrimination without two or more imposing a
racially classified remedy.”

Now, do you recall if t{lere were any dissents in that case?

Justice REHNQuUIST. Yes. | have a feeling that as to whether the
judgment of the court of appeals should have been affirmed or re-
versed, there were five to—I am not sure. But the more I think
a]l:out it, it seems to me it came out 5 to 4, but I could be wrong on
that.

Senator HatcH. Well, it seems to me that there were dissents, of
course, and that the Senators who find your views extreme on this
particular issue or this type of a case are only upset because their
preferred view was not the one which prevailed in the Court. They
wanted the dissents to prevail, but they did not.

Now, their dissents, as I recall, wanted quotas to be used in lay-
offs, in these layoffs, even if there was no showing of past discrimi-
nation. Is that correct?

Justice REanquisT. That is certainly the best of my recollection,
Senator. But I want to state that it was a fairly complex fact situa-
tion——

Senator HatcH. It was.

Justice REHNQUIsT. Of course, the opinion itself would be the au-
thoritative statement of what the facts were.

Senator HarcH. All right. But if that were true, then it seems to
me that winning quotas to be used as an extreme position in civil
rights law.

Let me just go to another case, and that is the Fuller-Love case.
You were joined in dissent on that case by Mr. Justice Stewart,
E{hg 1 thinfi has been a very fine Supreme Court Justice before he

ied.

Justice REHNQUIST. I certainly agree with you 100 percent on
that, Senator.

Senator HarcH. He was a wonderful man. I knew him well.

In other words, you were not alone or even the lead opponent or
adherent of this point of view, although it was, I think, a commend-
able point of view.

Justice Stewart based his dissent to the Court’s decision to
uphold a racial setaside on Harlan's dissent in Plessey, which
begins, “Our Constitution is color blind.”
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Now, it was Stewart’s opinion which you joined that “except to
make whole the identified victims of racial discrimination, the
guarantee of equal protection prohibits the Government from
taking detrimental action against innocent people on the basis of
the sins of others of their own race.”

Now, that sounds pretty mainstream to me. You seem to be
saying, and certainly Mr. Justice Stewart seems to be saying, that
when racial discrimination is proven, it should be remedied swiftly.
You believe that?

Justice REHNQUIST. Yes, I do.

Senator HatcH. Otherwise, the Government ought not to pre-
sume to use quotas or other race-conscious remedies unless discrim-
ination is first established.

Justice REHNQUIST. I draw back a little bit at paraphrasing there,
Senator, because we had the Wygant case and we had a couple
other cases up there, and your summary may be entirely accurate.
F.ut I'm loath to subscribe to it unqualifiedly without a better recol-
ection.

Senator HatcH. Well, I'm not trying to put you on the spot, but I
am trying to say there was a good reason, or there were good rea-
sons, for your dissent in that particular case, because here were
racial set-asides that were preferentially made, without a showing
of real discrimination, or discrimination at all, other than statis-
tics, and they don’t, in and of themselves, prove discrimination.

There is a considerable body of law, and there are considerable
legal advocates, who would sustain throughout this society your
particular position. In fact, there are some who say we shouldn’t
have discrimination in any form, whether it's in forward gear or
reverse gear. I just wanted to make that point.

In the Bakke case, which concerned the impact of title VI, in a
special admissions program, you joined the opinion of Justice Ste-
vens.

Justice REHNQUIST. Yes, I did.

Senator HatcH. Now, Mr. Chief Justice Burger and Justice Stew-
art were also joiners on that opinion as I recall.

Now, the argument of you four Justices was that exclusion of
any individual on the basis of race would violate the plain lan-
guage of title VI of the Civil Rights Act of 1964.

Once again, it seemed to me you were right in the mainstream of
the Court. Incidentally, Bakke was admitted to the school. In title
VII cases, we could start with the Weber case. That was a case
upholding the collective-bargaining agreement which contained a
hiring quota, as you know. You dissented, in an opinion again
joined by the Chief Justice; is that right?

Justice REHNQuIsT. Yes, I did.

Senator HaATcH. Once again, I would note that no one here I
think can assert that Chief Justice Burger is out of the main-
stream. Your dissent, as I recall, once again maintained that a
quota is, per se, violative of the notion of equality and that title VII
does not permit that interpretation.

Again, it seems to me that this is not something that could be
called extreme because, again, your logic prevailed in the famous
Stotts case, when the Court held that court-ordered preferences
based upon the color of a person’s skin, solely on that basis, vio-
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lates section 706(g) of title VII. That case decided that court-or-
dered relief was to provide “make whole” relief only to those who
have been actual victims of discrimination.

Do you see the Stotts case as beneficial to a policy of nondiscrim-
ination for all Americans?

Justice REHNQUIST. Senator, that's an issue that was before us in
the Stotts case; it was again before us in Wygant and a couple of
other cases. It is going to come before the Court again, I'm sure.
It's a very critical issue right now.

Senator HatcH. So you would rather not comment on it?

Justice ReunquisT. If you would forgive me, I think I would
prefer not to comment on it.

Senator HarcH. Well, all I'm saying is, anybody who thinks
about it can see that there are two legitimate sides to these argu-
ments. You're not extreme because you might take one side or the
other. There are good arquments to be made here.

I think you could go on to note that in the Stotis case, that Stotts
was not applied to court decrees entered with the consent of the
employer. For instance, in the Firefighters v. Cleveland case, just
decided this year, you were amongst the dissenters in that limita-
tion and in the EEOC case decided the same day. The Equal Em-
ployment Opportunity case said that court-ordered relief need not
be limited to actual victims but must be narrowly tailored to cor-
rect past discrimination.

So, in summary, all I'm trying to bring out here with this line of
remarks and questions is that you interpret the Constitution, as I
see it, to protect all individuals from racial discrimination.

Justice REHUNQUIST. I'm glad you see it that way, Senator, and I
agree with you.

Senator HatcH. In other words, the engines of discrimination are
just as insidious, whether—asg I have said before, whether they run
in forward gear or reverse gear. Reverse discrimination is maybe
just as insidious or invidious, to use the Supreme Court term, as
forward discrimination.

Now, it seems to me this utter distaste of yours for discrimina-
tion is a mainstream position. You may differ on these points, like
many great constitutionalists do. But you, like most Americans, be-
lieve that the Constitution is color blind and I, for one, want to
compliment you for recognizing that and 1 personally resent you
being called an extremist because you don’t always agree with one
point or the other with regard to civil rights law, which is comﬁlex,
difficult, and, of course, very controversial in every debate we have
on the Judiciary Committee and in every debate you have there.

Justice REHNQUIST. Thank you, Senator.

Senator HatcH. I think, Mr. Chairman, that’s all I will take for
now,

The Cuairman. The distinguished Senator from Arizona.

Senator DEConcINI. Thank you, Mr. Chairman.

Justice Rehnquist, we have had a lot of affidavits read to you
from people who have said you were involved in challenging and
abusing voters and what have you in 1962 and 1964. As the Senator
from Utah pointed out, Judge Charles Hardy stated in his recent
statement to the FBI that he knew there were incidents which oc-
curred in the Bethune precinct in 1962 or 1964. He has been active
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in the Democratic Party for a long time. He said it is no doubt that
Republicans were engaged in a deliberate attempt to discourage
minority voters for a period of several election years—that being
the Judge's statement.

Were you involved in any way to discourage minority voters in
1962 or 19647

Justice REHNQUIsT. Only in this very possible way, which I would
not think would be a correct answer to your gquestion. But if you
say you were discouraging minority voters by putting a challenger
in at precincts which were heavily Democratic and which certainly
had a number of minority voters voting at them, in order to lawful-
ly take advantage of the State law which permitted observing the
election board functioning and challenging as provided by law, one
could say, I suppose, that that did discourage minority voters. But
not lawful minerity voters.

So if you would just amend your question to say lawful voting by
minorities, I could answer unqualifiedly “yes”.

Senator DeCoNcINI. You were not involved, then, in discourag-
ing, from your standpoint, in discouraging lawful minority voters?

Justice REnuNQuIsT. No.

Senator DeCoNcinNi. Now, Judge Hardy goes on to say that he
does not recall seeing Rehnquist at the precinct; he has heard
others say Rehnquist was there, but he did not see him. We have
seen the letter that was written.

Now, I want to read to you something of one other prominent
Democrat at the time—his name is Judge Thomas Murphy. Judge
Murphy was interviewed this month. He was presiding president of
the Young Demecrats in Phoenix, AZ during the 1960's. He says he
did not recall the incident during either of elections, and he de-
scribed the 1962 election as not that exciting. He did become chair-
man of the Democratic County in 1964, so the record has it, and as
that County Chairman, Murphy describes the Republican observers
as “nice ladies”, and thought the allegations being made about Wil-
liam Rehnquist were “a bunch of crap.” Murphy described William
Rehnquist as a man of the highest integrity, a gentleman, a fine
lawyer, et cetera.

The reason I get into this, Justice Rehnquist, is because I would
much prefer to have Mr, Hardy here, Mr. Pine here, Mr. Harper,
Mr. Brooks, Mr. Smith and the others who have been quoted here,
indicating that you acted improperly. As long as we're qoing to get
into that game here, I think it's important t%at those who felt you
acted properly during that time should also be on the record.

Your involvement as a challenger, can you tel] us for the record,
in those days I was a challenger also for the Democratic Party in
Pima County those very years. Can you tell us what that amounted
to as far as your interpretation of what a challenger was?

Justice REHNQUIST. In the years that we are talking about in the
1971 affidavit which I think is 1958 through perhaps 1968 or some-
thing like that, and I think I stated that I was not myself, I did not
myself challenge during that time.

Senator DECoNcCINI. You never were a challenger?

Justice REHNQUIST. I cannot say going back way further into the
1950°s that I was not, and one of the reasons it is hard to say is
because tc even watch an election counting in a precinct where you
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did not have somecne on the election board, the only way to get in,
perhaps you recall or maybe the law was changed by the time you
younger people came along, was to send someone in as a challeng-

er.

Then they would frequently let the person stay to watch the
counting of the ballots, but in the years that we are talking about
in the 1971 affidavit and conflicting testimony and so forth, I
stated as fully as I could on the basis of my recollection in 1971
what I had done in each of those years, summarizing on the basis
of a much fainter recollection now.

I think my activity was primarily that of a member and perhaps
1 year a chairman of a lawyers committee that tried to tell the
challengers in advance what they could do and then one biennial
election—I cannot remember which it was—I know that Charlie
Hardy and I made rounds on occasion to try to settle——

Senator DECONCINI. You are in the position, Judge, as a lawyer
or the head of the committee advising challengers, what were the
sg:tj'iﬁcs as you can recall that a challenger could do? What could a
challenger do that was legal?

Justice REanquist. I cannot recall from memory now what a
challenger could do. But I notice Senator Metzenbaum and Senator
Kennedy said that a challenger could challenge on the basis of
reading the Constitution in English and failing to reside at the
place where you claim to reside for 30 days before the election.

I do not vouch for that. That rings a bell with me. I think per-
haps that is the way it was.

nator DeConciNI. Do you recall giving that type of advice to
Republican challengers?

Justice REANQUIST. I certainly gave that type of advice, reading
from the statute probably. I cannot remember exactly what was in
the statute.

Senator DEConcINI. What exactly was ihe committee that you
headed up 1 frear or part of? Was this a lawyers committee to give
advice on call or something?

Justice REaNqQuisT. Well, it sounds perhaps a little more glorified
than it was. It was lawyers who would volunteer a couple hours on
election day to come over to county headquarters perhaps or some-
times work out of their offices in case legal disputes arose, you
know, some question was raised by someone on the county commit-
tee somewhere else as to some election practice, and we wanted a
lawyer handy to give a legal answer.

Senator DECoNcINI. You are familiar with Ralph E. Staggs?

Justice REHNQUIST. Yes, | am.

Senator DeCoNciNI. He was, I think, county chairman in 1962 for
the Republican Party. He indicates that he was responsible in Jan-
uary 1961 and he organized the challenging committee in prepara-
tion of the 1962 general elections in November.

He goes on to say that he was advised that the Democratic Party
was very strong during the early 1960’s. The Republicans were con-
cerned about challenging any and all fraudulent voters in the 1962
elections.

Staggs advised he organized a committee of 12 lawyers to oversee
the challenging of unqualified voters and he appointed William
Rehnquist chairman of that committee. Is that accurate?
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Justice Rexnquist. I would have no reason to doubt it certainly.
I cannot presently think back and say yes. But I have no reason to
doubt that.

Senator DECoNcINI. He goes on and says that he himself sent
two precinct committeemen to voters precincts in the Bethune
School in Phoenix. One of the committeemen was named Wayne
Benson. Do you remember that name?

Justice REHNQUIST. I remember that name, yes.

Senator DECoNciNI. Do you recall that Mr. Benson, as Mr. Staggs
says here became embroiled in a confrontation in which he dis-
played a card with an excerpt from the Constitution and asked var-
ious voters to prove their literacy by reading the excerpt aloud?

Justice REHNQUIST. I think I might have heard about it on the
phone the day it happened, and I think that I read about it in the
paper the next day.

Senator DeConciNl. And some of the voters happened to be
black—this is according to Staggs-—and other minorities and sever-
al became discouraged from voting. Staggs suggested that one of
the reasons these voters did not vote was because they were aware
that their illegal status had been discovered by Benson and other
poll watchers.

He, Staggs, advised that he dispatched Rehnquist from the Re-
publican county headquarters, located at 32d and Oak Street, to go
to the Bethune School, clear up the disturbance involving Benson.

Do you recall that that he dispatched you?

Justice REunguisT. No, I do not.

Senator DECoNCINI. You do not recall him asking you to go?

Justice REanquigt. No, I do not.

Senator DECoNcINI. He goes on and says that Staggs advised he
also sent Harold Musgrave to replace Benson as a poll watcher for
the Republican Party. Do you remember Harold Musgrave?

Justice RErnquist. Harold, I could not give you a face, but cer-
tainly the name Harold Musgrave sounds familiar.

Senator DECoNcCINI. Stagg emphasized that Rehnquist was not in-
volved in any direct challenge to any voter at the poll. He added
that Rehnquist’s roll was merely to serve as a peacemaker and re-
%olve a dispute between Benson and officials of the Democratic

arty.

Staggs said that Rehnquist returned about an hour and a half
later to Republican county headquarters. Staggs could not recall
any explanation by Rehnquist concerning the Benson confronta-
tion.

So you do not remember this incident at all even being asked by
Staggs or——

Justice REHNQUIsT. No, I really do not.

Senator DEConNcINI. Do you recall the committee of 12 lawyers?

Justice REHNQUIST. I recall a committee of lawyers. I could not
tell you if there were 12 of them.

Senator DECoNcINI. As part of that committee of lawyers and
being the chairman of it, is that something that you probably
would have been doing at the request of the chairman if there was
a confrontation at a precinet?

Justice REHNQUIsT. It certainly could have been, yes.
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Senator DECoNcINI. 1 mean, was that not what the committee
was supposed fo do which is go and resolve matters or disputes?

Justice REanquistT. If trouble came up, it was our job to go out
and see if we could solve it.

Senator DECoNcINL. When you and Judge Hardy, the quote I
:ﬂinl.t? you said “made some rounds”, is that what you were doing

en?

Justice REuNguIsT. Exactly. Troubleshooting.

Senator DEConciNi. You say “troubleshooting”. You were seeing
whether or not challengers on either side of the political aisle were
involved in any disputes that needed to be observed by the party
officials?

Justice REaNquUisT. Yes. Our problem, as I recall, was usually
getting our challenger into the election place and the Democrat on
occasion has complaints about the qualification that our challenger
would have,

Senator DEConcINL. Do you recall what a challenger had to do?
Did you have to submit this challenger’s name to get him in there
before the election?

Justice REHNQUIST. Again, I do not have a very clear recollection.

Senator DECoNciNI. I remember, I would hate to be asked what 1
did on challenging in 1962 and 1964 in Pima County, because I was
a challenger and a legal observer for the Democratic Party, but I
can’t remember which precincts I went to. But I was on call, as ap-
parently you were, Judge Rehnquist.

According to Staggs, there were “the good old days”, we Demo-
crats’ days, back in 1962, The Democratic Party was very strong
during the early 1960’s. Things have changed a bit in our State.

Let me turn to something else because 1 have a feeling, Judge
Rehnquist, we're going to revisit this question of this particular
subject matter probably time and time again. There have been wit-
nesses asked to come, and I hope they do come, including Judge
Hardy, perhaps, to testify in this matter, and those that have re-
ported to the FBI and signed affidavits regarding your alleged im-
proprieties back in 1962 and 1964, so we're going to have this sub-
Ject matter before us for another day or two.

I would like to turn to another subject matter which has been
touched on, Justice Rehnquist, and that is, as the Chief Justice, you
are the Chief Justice of the United States. You head up the—you
are the Chairman of the Judicial Conference and other administra-
tive powers.

One of the interests that I have had a long time is the judicial
branch of enforcing judicial discipline, and there has been some
legislation passed back in the late 197%’s which I authored, but I
was very disappointed what we finally put through, mainly I might
say because of the objections of judges around the country.

I wonder if you have a knowledge of the Judicial Tenure Act
that was passed, whether or not you think that the circuit judges
should complete the work of that act and/or whether or not you
think they Eave, what could be done to see that the circuit judges,
in accordance with that act, set up their procedures for reviewing
complaints about judges?

Justice REENQUIST. Senator, I realize that is very much the pre-
rogative of the Chief Justice to keep abreast of matters like that.
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But I must confess that I am much less abreast of it than I would
like to be.

I know that the act was passed and that it gives the judicial
council, the collective judges of the various court of appeals some
disciplinary powers over other judges. And I have a couple in-
stances in mind where I have a feeling that those powers have
probably been exercised.

But I simply have not made enough of a study of it, and I am not
familiar enough with just what each circuit council has done to be
able to give an informed answer to your question.

Senator DECoNcINI. Let me just quickly review title 28 of the Ju-
dicial Discipline Act. Section 372 says, and I quote, “Any person al-
leging that a circuit or other judge is engaged in conduct prejudi-
cial to the business of the court may file with the clerk of the court
of appeals a complaint.” It goes on to say, “Complaints are to be
reviewed by the chief judge of that circuit.”

Section 372 says, goes on to detail the process, including the for-
mation of a special committee to investigate the facts and allega-
tions in the complaint.

As the Chief Justice of the United States, do you care to com-
ment of your views of this act and what you intend to do if in fact
it has not been implemented in all of the circuits?

Justice ReEENquIsT. Well, I would certainly think that was some-
thing that would merit the serious attention of the Judicial Confer-
ence of the United States which has the sort of administrative ca-
pacity to see whether the various circuit councils were doing what
they were required to do under the law.

Senator DeConcini. Can I take from that that you indicate an
interest in that yourself, and you intend to be involved in the im-
plementation of that act?

Justice ReangquisT. Certainly. Certainly.

Senator DEConcini. I just want to, as one member of this com-
mittee, encourage that. Justice Burger has done some great things
on the Judicial Conference, including setting out some guidelines
for this. I know he has been very busy, and I hope the new Chief
Justice, which I think is going to be you, would take a careful look
at this and see that these circuit courts have implemented this act.
And I think the personal attention of the Chief Justice would have
a lot to do with that coming about.

Mr. Justice, we are constantly besieged here and told about the
crisis in courts. Justice Burger justified the need for the intercir-
cuit panel by emphasizing the crisis nature of the Court’s caseload.

Do you believe that we are in a crisis level and that the caseload
is too heavy for the Supreme Court?

Justice REHNQUIST. Senator, I do not believe that the current
caseload is too heavy for the Supreme Court, as I indicated to Sena-
tor Mathias. But I respect the Chief Justice's contrary view. He is
following Justice Frankfurter’s idea, I think, that ideally when you
are dealing with very important cases that take a lot of thought
and have a lot of arguments, pro and con, maybe a nine-judge court
would do better to take 100 cases a year rather than 150.

My own feeling is that all the courts are so much busier today
than they have ﬁeen in the past, that there would be something
almost unseemly about the Supreme Court saying, you know, ev-
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erybody else is deciding twice as many cases as they ever have
ﬁgore, but we are going to go back to two-thirds as many as we did
ore.

I think that we can manage to decide 150 and do a reasonably
competent job.

Senator DECoNcINI. Do you believe that we should consider or
pass the intercircuit panel?

hJustice Rennquist. 1 believe very strongly that you should pass
that.

Senator DECoNciNi. How do you believe those judges ought to be
appointed? Do you think they should be appointed from the circuit,
fror;: the Supreme Court, or the President? Do you have an opin-
ion’

Justice REanquisT. 1 have an opinion which I think may disap-
point you to a certain extent, Senator.,

The Chief Justice proposed in his bill or draft, suggested that
they be appointed either by the Chief Justice or the Supreme
Court. And I do not regard this as terribly desirable because the
Supreme Court as a body, I do not just think it is very good at ad-
minijstrative tasks like that.

I believe your bill calls for appointment by the circuit councils?

Senator DEConNcing, Correct.

Justice REHNQUIST. And I share some of the Chief's misgivings
about that. They were not expressed the same way I think he ex-
pressed them, that it could make the new court a kind of a United
Nations where each of the circuit judges is primarily loyal to his
circuit or her circuit and the doctrine of that circuit rather than
being an independent member of the new court.

I think in time and, goodness knows, it is obviously going to take
time to ever get the intercircuit tribunal passed, we are going to
have to recognize it as a new court with judges appointed by the
President and confirmed by the Senate, and not as a borrowing
proposition.

Senator DEConcINt. Is it your belief, Judge, that that court
should be a totally separate court of other judges or should it be—I
mean new appointees, or should it be existing circuit court judges
appointed to that by the President?

Justice REHNQUIST. It is my view that in the long range it ought
to be new judges appointed. The judges of the Court of Appeals for
the Second Circuit did some careful thinking, and 1 remember
reading their submission to—I do not know whether it was your
committee or Congressman Kastenmeier's committee. And they
came up with what I thought some very reasonable objection to the
proposal as they understood it. And one of them was if the court is
just temporary, the court is never going to establish the sort of rep-
utation for excellence that would make its decisions followed by
the courts of appeals. And it is going to be controversial with the
courts of appeals anyway.

I think that is a valid peint, that we are going to have to set up
an institution that does have prestige and the dignity of brand new
udges.

! nator DEConciNI. You think this is worthwhile doing it on a
temporary basis to see whether the need is really there?
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Justice REHNQuIST. 1 think that would be a perfectly sensible
way to approach it, Senator.

Senator DeConcint. 1 thank you, Justice.

Thank you, Mr. Chairman.

The CHarMAN. Thank you, Senator.

1 think we will take a 10-minute break now. We will be in recess
for 10 minutes.

{Short recess.]

The CHAIRMAN. The committee will come to order.

The distinguished Senator from lowa.

Senator GrassLEY. Thank you, Mr. Chairman.

Justice Rehnquist, you stated in your confirmation hearings
when you were up here to be Associate Justice, and that was back
in 1971, that you would be able to separate your personal views
from your role as a Justice when interpreting the Constitution.
Now that you have been on the Bench for quite awhile, do you
think that personal philosophy and judicial decisionmaking can be
separated?

Justice REHNQUIST. I do not suppose they can be entirely separat-
ed, Senator, since judges are human beings like everybody else. But
certainly one mark of a good judge is the extent to which he is able
or she is able to separate personal philosophy from judicial deci-
sionmaking.

Senator GrassLey. OK. To that extent, do you believe that you
have been successful in separating these roles as a Supreme Court
Justice?

Justice REHNQUIST. Yes, I think I have,

Senator GrRassLEY. On another point dealing with the legislative
veto, I happen to be chairman of one of the subcommittees of this
committee, and I have long been interested in issues dealing with
the powers delegated to Federal agencies by the Congress and the
extent, of course, to which Congress ought to be able to review reg-
ulations issued pursuant to that delegation of power. And I speak
specifically then of the veto and an important means this is for
Congress to check overreaching administrative agencies.

Now, you dissented in the Chadha case, though you did not join,
as | understand it, Justice White’'s dissent for he generally defend-
ed the use of the legislative veto.

Now, I do not expect that you would respond to the constitution-
ality of specific legislative proposals pending before the Congress,
and I appreciate your reluctance to discuss past cases as well. But 1
would like to ask you, if I could, along this line what your personal
opinion of the concept of a legislative veto is and do you find any-
thing repugnant in it?

Justice REENQuiIsT. Senator, I have some reservations about an-
swering that question, and let me tell you what they are.

I think that when you have a nominee here who has not much of
a prior judicial record, so that it is very difficult to figure out what
their judicial philosophy would be. Perhaps the only way the com-
mittee has of getting at the nominee’s possible judicial philosophy
is to ask about personal views on things, thinking that no judge is
going to completely succeed in separating personal views from the
way they vote.
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But, in my case, I have been on the bench for 15 years. As you
point out, I voted in the Chadha case, I did not join the Chief Jus-
tice’s opinion. I dissented. But, likewise, as you point out, I did not
join Justice White’s opinion.

I am very loath to give you, and I think I feel perhaps con-
strained that I cannot give you at the present time, but I think I
did work with it when I was in the Office of Legal Counsel before I
ever went on the bench, and I remember thinking at that time, as
something that had kind of been worked out between Congress and
the executives in a way that, you know, might raise considerable
legal questions, but it struck me that, as a practical matter, it
worked quite well.

Senator Grassiey. Well, do you personally feel it is a responsible
v.jay? for Congress to deal with perceived unaccountability of agen-
cies?

Justice REHNQUIST. Senator, I do not feel I can answer that now
in view of the Chadha case.

Senator GrassLeY. OK. Thank you. I respect your position that
you are in, and so let me go on to something else.

Some jurists have suggested that the legislative history of a law
is to be given little weight in interpreting the respective law.

Generally, how much weight should legislative history be given
by the courts when interpreting law?

Justice REHNQUIST. [ think the cases that have come down since |
have been on the Court have pretty well established a general ap-
proach that, first, you look to the works of the statute that Con-
gress enacted. And if those words are clear beyond per adventure
of a doubt, in applying to the particular fact situation before you,
yloq do not go to the legislative history to support any contrary
clajm.

But if there is ambiguity in the application of the words Con-
gress used to these, then you can go to the legislative history to try
to clear up the ambiguity.

Senator GrRassLEY. During his tenure, Chief Justice Burger spoke
out frequently on judicial administration issues, such as lawyer ad-
Vﬁrt%)sing, frivolous lawsuits, and the quality of lawyers admitted to
the bar.

What issues are you as Chief Justice going to take a leadership
role (_)?n in your public pronouncements as head of the Federal judi-
ciary’

Justice REHNQUIsT. Well, Senator, I like to think when I do make
those pronouncements, I will know more about those issues than I
do now. Just because I have not been Chief Justice and have not
really organized my thinking. But I think one of the most critical
things in American society today is the cost of litigation, and the
implementation in some places, but not everywhere, of alternative
means for dispute resolution, the tremendous delays that people
encounter in getting a dispute settled.

I think back to the time when I was in practice, when things
were not nearly as congested and the courts were more accessible
in the sense that you could get a case tried in 5 or 6 months if you
filed it. And some of my clients, we were in a four lawyer firm, and
some of our clients were gquite small people. And I think to say a
material man’s lien claimant, a person who put some—either some
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labor or some material on a construction job, the contractor does
not pay. So he has got a claim for $15,000 or $20,000 against the con-
tractor.

You walk into any good sized law firm nowadays and they will
tell you no, we just cannot handle your case. It would cost you
more than $20,000 to have us litigate 1t.

Now, some people have kind of scoffed at alternative dispute set-
tling means as kind of a denial of access to the courts. But I know
from some of the clients I had back in practice, they wanted their
disputes settled. They would have even accepted a negative deci-
sion sometimes. But the idea of paying nearly as much as what is
involved in order to get a judgment was what really angered them.
And, you know, I think that is a real concern that I hope to look
into as Chief Justice.

Senator GRassLEY. Well, those are very worthy areas to work in.
And if you can accomplish some progress in that area, you will be
making a very real contribution.

Let me ask a little bit about the workload of the Court and some
Tuggestions that have been made for maybe reducing that work-
oad.

Would you favor legislative changes in the statute on diversity
jurisdiction as a way to reduce the Court’s workload?

Justice REHNQUIST, I am reluctant to comment on statutory
things except in the area that you picked out, which seems to be so
closely related to the way the courts function, that I could not be
criticized for responding.

I have mixed feelings. I think analytically diversity jurisdiction
ought to be repealed. It exists solely by reason of the fears in the
early days of the United States that a State Court judge in Iowa
could not be fair to a litigant from Missouri. And I simply do not
think that there is much ground for that any more.

But I have talked to people around the country, and the Bar As-
sociations in the West, I was looking up for Senator DeConcini, be-
cause I think the Arizona Bar Association and many of the Bar As-
sociations in the small Western States have taken tﬁe position they
do not want diversity repealed. Perhaps Iowa has too. And when
you start asking them wh{‘, they like the option of having two
courts. And they generally have the fecling that because the State
Court judges are paid less than the Federal judges, that the Feder-
al judges, by and large, are going to be somewhat better judges.

And I have also talked to a number of the judges in the lower
Federal court, the courts of appeals, and the District Courts, and a
lot of them, although they concede analytically diversity jurisdic-
tion should be re%aled, they said I would rather try a diversity
case than a title VII case, or some other kind of a statutory case
because it iz more interesting. Or it ic the only chance I have to see
90 percent of the lawyers that come into my court is diversity juris-
diction, because that is the only kind of cases that most lawyers in
the State have.

So I am not sure that iyou can just say analytically it ought to go
contrary to the wishes of a lot of the judges and a lot of the people
who think they are benefitting from it.

Senator GrassiEY. At the very least, I hear you saying it does
not serve the practical purpose it did at one time in our history.
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Justice REHNGUIST. I do not think it does, although people have

argued with me about that too.

enator (GRASSLEY. Some Supreme Court historians have criti-
cized the Burger Court for failure to establish a common body of
law in many areas. They might pick out criminal procedure and af-
firmative action as a couple.

The criticism is that the Supreme Court has qualified its hold-
ings too much to fit the specifics of each fact intensive situation.

How important do you believe it is that the Court attempt to lay
down bright line rules?

Let me follow up with whether or not you would he steering the
Court down such a path in your position as Chief?

Justice REunguisT. I do not think I would have much success in
steering the Court down any path that my cclleagues did not agree
with me on,

And on the bright line rules, there is no question but what the
typical practicing lawyer, the typical trial judge is going to get
more satisfaction out of a case enunciating a bright line rule than
out of a case which has a lot of ifs, ands and buts in it. And yet
when a case comes to our Court, in some cases we will find we have
laid down a bright line rule that sounds great. Then it comes back
on slightly different facts, and some of the people who joined it
before say, well, gee, if I had known it was going to be this kind of
a thing, I would not have subscribed quite that broad language,
and it ends up qualified.

I think that, Senator, is the nature of the judicial process.

Senator GrassLEY. Reportedly you have said that you agree with
Chief Justice Burger that the Supreme Court has built too high of
a wall between separation of church and State.

Is this an accurate characterization of your views on this aspect
of the First Amendment?

Justice REHNQuUIST. It is an accurate characterization of the
views I expressed in my dissenting opinion in Wallace against Jaf-
frey last year, yes.

r%enator Grassiey. OK. Now, referring to the Jaffrey case, you
stated that the establishment clause should extend no further than
the prohibition on establishing a State religion.

In your personal view, what exactly are the boundaries of the es-
tablishment cause in regard to religious activity in State-controlled
institutions?

Justice REHNQUIST. Senator, with all respect, I feel that since
this is a case that—the kind of issue that constantly comes before
the Court, I must respectfully decline to answer.

Senator GrassLEY. And do not smile when I refer to the ninth
amendment. I would like to focus on that or the protection of unen-
umerated rights for just a minute.

No specific right is actually mentioned in that amendment, as
you obviously know.

Exactly what specific rights do you think the framers intended to
protect under this amendment?

Justice REENQUIST. Senator, you are going to find me obnoxious,
I am sure, because there was at least a concurrence, I think, in one
of the contraceptive cases that said there was a penumbra of rights
that perhaps flowed partly from the Ninth Amendment, and just
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because we recently had a case of Bowers against Hardwick, 1
forget whether the ninth amendment was directly involved, but it
was the same type of case.

I just feel I can’t answer as to my personal views because I have
participated in some cases and they are bound to come again.

Senator GrassLEY. Well, do some unenumerated rights exist that
have not yet been defined?

Justice REHNQUIST. Certainly—that have not yet been defined?

Senator GRASSLEY. Yes.

Justice ReHnquist. I think the only correct answer to that is
that it may develop, as future decisions come down from the Court,
that just what you suggest will happen. But it simply can’t be pre-
dicted one way or the other profitably now.

Senator GrASsLEY. What is your view on what the framers in-
tended when they drafted article III, section 2, where the Supreme
Court has appellate jurisdiction, where it says “with such excep-
tions, and under such regulations as the Congress shall make’’? In
other words, do you think that it was intended for Congress to have
authority to actually restrict Supreme Court jurisdiction?

Justice REHNQUIST. I know there have been bills to that effect
pending in Congress. There is a case decided right after the Civil
War, and let me think——

Senator GRASSLEY. The McCardle case.

Justice REENQUIST. Correct, right, ex parte McCardle—where the
Court seemed to say that Congress did have that power. In fact, it
didn’t seem to say it; it said it, I think.

But then there has been a great deal of, I think, quite hostile
criticism of the MeCardle case, not from our Court, I don’t believe,
but from scholars and commentators. And just because that kind of
bill has been pending here, again, I don’t feel I can express a view
on the authority of Congress under article III, section 2.

Senator GrassLEY. What is your opinion of television coverage of
the Supreme Court?

Justice REHNQUIsT. Under television coverage in the Supreme
Court, if the lights shine in the eyes of the lawyers, the way these
lights shine in my eyes, for the sake of the lawyers I would be
against it.

I have a feeling—and I thought about that, Senator, because I sat
back there for a couple of hours this morning, and if I were a
lawyer arguing before the Supreme Court, with these sort of lights
on me, trying to make contact in my argument with nine Justices,
I would be kind of unhappy.

If 1 were convinced that coverage by television of the Supreme
Court would not distort the way the Court works at present, I cer-
tainly would give it sympathetic consideration. But if it meant a
whole lot of lights that would disturb the present relationship be-
tbwefen lawyers and judges and arguing cases, I don’t think I would

e for it.

Senator GrassLEY. Do you support television coverage of Court
proceedings?

Justice REENQUIST. 1 participated in the Chandler decision that
the Chief Justice wrote a number of years ago, saying that where
Florida had provided that, there was nothing in the Federal Consti-




180

tution that prevented it. So I suppose you would say from that that
each State is free to chose for itself,

Senator GrassLEY. I'm done with my questioning, and I see we
have a vote on.

Mr. SHort. Yes, sir, if we could recess.

Senator GrassLEY. Do you want me to recess?

Mr. SHort. If you wouf:l, please.

Senator GRASSLEY. We will recess the committee meeting until
the chairman returns after the vote on the floor of the Senate.

{Whereupon, the Committee was in recess.]

The CHAIRMAN. The committee will come to order.

The distinguished Senator from Vermont.

Senator LEaHY. Thank you, Mr. Chairman. [ appreciate the
chairman’s indulgence while we had to go and vote.

Judge Rehnquist, we discussed earlier the fact that you spend
part of the year in my own State of Vermont—that’s in Greens-
boro, VT, is it not?

Justice REHNQUIST. Yes, it is, Senator.

Senator Leany. And am [ correct that you have—that you and
Mrs. Rehnquist actually have a summer home there?

Justice REanquist. Yes, we do.

Senator Leany. When did you purchase that?

Justice REHNQUIST. In 1974, I believe.

Senator Leany. Justice Rehnquist, I am told that you have a
warranty deed, the normal form of transfer in Vermont, and gave
back a mortgage deed. But in the warranty deed there is this sen-
tence: “No fee to the herein conveyed property shall be leased or
sold to any member of the Hebrew race.”

Are you aware of that covenant in your deed?

Justice REHNQuUIsT. Not at the time, Senator. I was advised of it a
couple of days ago.

Senator LEany. Did you not read the deed that you got on your
property?

Justice REHNQUIST. I certainly thought I did, but I'm quite sure I
didn’t note that.

Senator LEanY. This is not a very lengthy document, is it?

Justice REuNQUIST. I don't recall, not having it in front of me. I
relied on a lawyer in St. Johnsbury to close the title.

Senator LEAHY. You signed the mortgage deed back?

Justice REENQUIST. I'm sure I signed whatever deeds were neces-
sary to sign.

Senator LEARY. Would you be surprised to hear that the deed is
basically a boilerplate printed deed, but then the items of descrip-
tion of your property and this restricted deed are typed in?

Justice REnNQUIST. No, I wouldn’t be surprised.

Senator LEaHY. And you do not recall reading that *‘No fee to
the herein conveyed property shall be leased or sold to any
member of the Hebrew race’?

Justice REHNquisT. No, I don't.

Senator LEaHY. And you just heard about this 2 days ago?

Justice REHNQUIST. Yes.

?Senator LEany. What was your reaction when you heard about
it?

Justice REHNQUIsT. I was amazed.
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Senator LEAHY. As a lawyer, how do you feel about that lan-
guage?

Justice ReHnquist. Well, 1 think it’s unfortunate to have it
there. But it’s meaningless in today’s world, I think.

Senator LEAHY. Why is it meaningless?

Justice REgNQuUisT. The covenant is unenforceable under Federal
constitutional law and I think under Federal statutory law.

Senator LEany. I should note for the record that it is also illegal
%%der—or it’s invalid under Vermont law, title 13, section 1452,

A,
4 Sg‘?it is your opinion there is no legal effect of that being in your
eed?

Justice REunquist. Oh, certainly.

Senator LEany. Will you do anything to have that language re-
moved from your deed?

Justice REanqQuistT. Did I do anything——

Senator LEaHY. No; would you—will you?

Justice Rennquist. 1 don't know exactly what the point of
having it removed from the deed would be, other than to get rid of
something that is quite obnoxious, because it's unenforceable now.

Is there some procedure under Vermont law where one could
have it removed?

Senator LEany. I would assume you could go through a straw
man and a quick claim back.

I mean, do you not see a question of appearance, if it is noted
that the Chief Justice of the U.S. Supreme Court has a restricted
deed in his property?

Justice ReanqQuisT. Yes. Yes; I certainly do. And if there is a pro-
cedure under Vermont law where one could avoid it or get rid of it,
I would certainly go through it.

Senator LEany. Thank you.

I must admit that I was also surprised to see that, because in my
own experience of years of private practice, I never once saw a
deed go through with a restrictive covenant. In fact, in our law
office, | can’t imagine even representing somebody who would want
to put that in. But I appreciate and accept your statement that you
would move to get rid of it.

Mr. Justice, in 1971, you gave a speech before the National Con-
ference of Law Reviews, and you said you did not believe there
should be any—and I quote—*‘judicially enforceable limitations on
the gathering of this kind of public information by the executive
branch of the Government.” And “‘this kind of public information”
you were referring to was the collection and storage by law en-
forcement personnel of public informatien abeout individual Ameri-
cans.

Do you still hold that same view?

Justice REHNQUIST. You're talking about gimply viewing people
in public places?

Senator Leany. You said there shouldn’t be any judicially en-
forceable limitations on the gathering of public information by the
executive branch of the Government. I understood your speech to
say that you could not think of any kind of judicially enforceable
limitations, that I would assume there might not bhe any cases
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where that would be possible, to have judicially enforceable limita-
tions,

Justice REHNQuIsT. Well, I think at that time I perhaps wasn’t
aware of a case that I later became aware of, and it must have
been shortly afterwards, because I think a similar question was
asked in my 1971 hearings. There was a case decided in the Feder-
al court in Chicago, I think, that suggested that if there was an ele-
ment of harassment about the information gathering, that that
would be judicially enforceable. I certainly agree with that case.

Senator LEaAnY. What about the advent of modern computer tech-
nology, this ability to prepare and collect and build up enormous,
almost an Orwellian dossier on people; does that change your views
in any way?

Justice REuNqQuUIST. Well, if we're talking about the Constitution,
I'm not sure that it does. But it seems to me that’s what we have to
count on legislatures and Congress for, to regulate where regula-
tion is necesgary.

Senator LEany, At the Constitutional Rights Subcommittee hear-
ings in 1971, when you were a witness for the Department of Jus
tice, you may recall-—there’s been a lot of discussion since—about
Senator Ervin discussing the incidents where Army intelligence of-
ficers are pretending to be photographers and took pictures of indi-
viduals at antiwar rallies and then compiled dossiers on them.

You testified at the time the activity was a constitutional stat-
ure, but you are saying that this activity, while perhaps wrong, did
n;ltl vviolate the first amendment rights of those individuals at the
rallies.

Do you still feel that way?

Justice ReHNqQuIsT. Senator, I am reluctant to answer that ques-
tion because we have had a couple of cases involving surveillance
of people in public places come before the Court, the Knotis case
anm the Carroll case. They weren’t precisely in this context, but
it seems to me that I really have to draw back there.

Senator LEany. Well, let me ask you this.

Suppose the person that is carrying out the investigative activity,
instead of a member of the executive branch or elected official,
rather than photographing antiwar protesters, he or she is photo-
graphing black voters entering a polling place, with voters claim-
ing they're being intimidated by that activity. If the black voters
brought a case in Federal Court, would there be a justiciable con-
troversy under the 15th amendment in your mind?

Justice REHNQUIST. Senator, I honestly feel that I can’t answer
ié]:)at question. It’s the kind of thing that might come before the

urt.

Senator LEaRY. Well, let me go into an area that did come before
the Court and involved you, and that’s the Laird v. Tatum case.

You had refused to recuse yourself in that case. At the time
when you refused to recuse yourself, you acknowledged that you
had served in the capacity of an expert witness for the Justice De-
partment during congressional hearings that concerned, among
other things, domestic military surveillance. During those hearings
you made statements concerning the Laird case which was pending
then in the court of appeals, and you said they were merely person-
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al interpretations of the Constitution. I think I'm accurately de-
scribing the situation.

Now, here is a quote from the exchange with Senator Ervin. Sen-
ator Ervin said,

You do take the position that the Army or the Justice Department can go out and
place under surveillance people who are exercising their First Amendment rights,
even though such action will tend to discourage people in their exercise of those
rights?

Mr. RennquisT: Well, to say that [ say they can do it sounds either like I'm
advocating they do it or that Congress can’t prevent it, or that Congress has
authorized it, none of which propositions do I agree with.

My only point of disagreement with you is to say whether, as in the case of Tatum
versus Laird, which has been pending in the Court of Appeals here in the District of
Columbia, that an action allowed by private citizens to enjoin the fathering of infor-
mation by the executive branch, where there has been no threat of compulsory proc-
ess and no pending action against any of those individuals on the part of the Gov-
ernment.

Were you saying at the time of those hearings that the Laird
case presented a nonjusticiable controversy?

Justice REHNQUIST. Senator, the transcript of the hearings would
certainly be the best version of what I was saying at the time. I
don’t recall it now, at the time, but I am sure the transcript you're
reading from is accurate.

Senator LEaHY. Assuming that that is accurate, doesn't that say,
in effect, that you are concluding that the Laird case presented a
nonjusticiable controversy?

Justice REHNQuisT. The term “nonjusticiable” troubles me be-
cause it could be taken to mean something that, although there is
a constitutional violation, the courts can’t remedy it. I don’t think
that’s what I was meaning to say.

Again, just trying to interpret portions of the transcript you
read, I think it certainly could be interpreted to say that, under
those circumstances, there was no constitutional violation.

Senator LEany. But weren't you saying, as an expert witness, the
same thing that you then handed down or didn’t vote on in the de-
cision in Tatum v. Laird when it came to the Supreme Court?

Justice REaNQuisT. I want to make sure I understand your ques-
tion. You're not talking about my remark about Tatum against
Laird as a case during that hearing, but you're talking about the
statement I made about the more general proposition?

Senator LEapy. No; I'm talking about your statement about
Tatum v. Laird. You discussed Tatum v. Laird in the Ervin hear-
ings. You subsequently voted on or were the ruling opinion in
Tatum v, Laird—in fact, it could be said that you or any of the five
who were in the majority would be the swing vote in that case. You
had been asked to recuse yourself and you said there was no need
to recuse yourself, and yet you discussed it in the form of an expert
witness before the Ervin hearings before.

What I'm saying is, had you not in those hearings, in effect,
stated what would be the decision, your decision, in Tatum v.
Laird, and if that was the case, shouldv you not have recused your-
self in Tatum v. Laird?

Justice REaNquisT. Should I have recused myself?

Senator LEanY. Yes.
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Justice REHNQuUIsT. As you know, Senator, I wrote a fairly
lengthy opinion explaining why I didn’t think, under the law appli-
cable then, I ought to have to recuse myself, because 1 didn’t think
the law required that simply the public statement of a view prior
to going to the bench forec{osed one's consideration of the issue,
even though the same view was involved in a litigated case.

I realize people might disagree with me, but that was the posi-
tion I took in that case.

Sen,.,ator LeaHY. Do you have any second thoughts about that po-
gition?

Justice REanNQuUIsT. I never thought of it again until these hear-
ings, to tell the truth. I have gone back and read the opinion, and I
think, under the statute as it was changed after Laird v. Tatum, 1
think there would be probably a very stronfl ground for disqualifi-
cation. But I didn’t feel dissatisfied with the way 1 had behaved
under the statute as it then stood.

Senator LEanY. In your memorandum you said that you felt you
were not disqualified based on the statute then—in other words,
prior to being amended, the action you just referred to. But you
said also you would not give separate consideration to the ABA
standards of judicial conduct, saying that you didn’t read them as
being materially different from the standards in the congressional
statute.

But then, a couple of years later, and before the New York City
Bar, you referred to those standards as being more stringent.

Justice REHNQUIST. Justice Stewart, who was a good friend of
mine, 1 remember, after I wrote this opinion—you know, it may
have been months afterwards—he had been on the drafting com-
mittee of the ABA standards, and he told me that in some regpects
he thought my comparison of the ABA standards and the statutory
standards was incorrect and that the ABA standards had intended
to be more stringent.

Senator LEaHY. Looking at the ABA standard, if that was what
you had used as your guide, would you have recused yourself?

Justice REanquisT. I just can’t put myself back in that position,
Senator, not having the ABA standards in front of me. I really just
can’t answer.

Senator LEAHY. Let me ask you this. This would not be a subjec-
tive thing, but let me ask you an objective question:

Did you have personal knowledge of the disputed evidentiary
facts in Laird?

Justice ReuNQuisT. No.

Senator Leany. When you were in the Justice Department, did
yo*il have knowledge about the military’s domestic surveillance
policy?

Justice REHNQUIST. 1 had—if you would consider information ob-
tained in the course of preparing for the May Day demonstrations,
which did involve some military activity, I suppose you would say
yes.
Senator LEany. But you deny, you were not aware of the eviden-
ciary, or the disputed evidenciary facts?

Justice ReunQuisT. No.

Senator LEAHY. In 1975, Senator Ervin wrote a letter, saying that
you should have disqualified yourself from participating in that
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case because you had acted as counsel for the Defense Department
in a hearing before the Senate Subcommittee on Constitutional
Rights. Are you aware of that letter?

Justice REunqQuisT. No. I am not.

Senator LEany. I will ask staff to make sure a copy of the letter
be given you. Once you have had a chance to read it, then I would
ask, Mr. Chairman, to have unanimous consent to have the letter
included in the record in connection with the testimony and my
questions.

The CHAIRMAN. Without objection.

[The letter follows:)
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Wlniled Hlales Henale

WASHINGTON, O C  20%10

Morganton, Korth Carolina 28655
June 26, 1975
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ROOM 3.234
Professor Louis Menand, III o
Department of Politicel Science Jut 1 ‘97.1
Room 3-234 fit
Massachusetts Institute of Technology i T T
Cambridge, Massachusetts 02139 refee los R

Dear Professor Menand:

Thls is to thauk you for your letter of June 19, 1975, and the
copy of your letter to the Senate Subcommittee on Constitutionol Rights
which accompanied it.

I have never been able to understand why Chief Justice Burger
said s0 much about the destruction of the surveillonce records acquired
by the Army during its spying on civillans in his cpinleon in Laird v.
Tatum. The only question before the Supreme Court in that case was ine
sulfficiency of the complaint to state a cause of ecvion. Four of tae
Justices combined wlth Justice Rehnquist, who ought to have disqualilied
himself fro i fing in th C& he had acte Counsel
or the Defense De tmeat in th before t nate Sub tee
on Constltuticnal Rights, held the complaint to be insufficient.

Solicitor General Griswold argucd the case for the Defense
Department, and repeatedly invoked affidavits which had been offered by
the government in the District Court in opposition Lo a motion of e
plaintiff for a temporary restralning order although these affidavits
had no relevancy whatsoever to the point being considered by the Supreme
Court, as I pointed out to the Supreme Court. Nevertheless, the Solicitor
General got away with this, end Chief Justice Burger's opinion is based
in large part on what the government said and not on what the cowplaint
alleged.

The sult was & sult for an injunction to preveat threatencd
injuries. The Chief Justice treated it as if it vas a suit ror anma;os,
and held that the plaintiff could not maintain the sult unless he could
shov he had suffered an injury -- instead of the threatened injury which
was sought to be averted. I am glad that you have asked for an investli-
gation.

Sincerely yours,
vy S LA e
5&.«“ o asim o

Sam J. Ervin,Jr.
SJE :mm
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Senator LEaHY. Justice Rehnquist, on another area, the Chief
Justice is known for his adamant coverage to television coverage of
Supreme Court proceedings. Knowing what it has done to the cave
of the winds over here, now that we have had it for a few months
in the Senate, I can somewhat understand some of his feelings.

But let me ask you: As Chief Justice, what would your view be of
television coverage of arguments, or proceedings before the Su-
preme Court?

Justice REHNQUIST. Senator, I responded to Senator Grassley a
little——

Senator LEaRY. I am sorry. I missed that.

Justice REHNQuUIsT [continuing]. That if the lights came down in
the face of the lawyers in the gupreme Court, the way the lights
come down on the face of the witnesses here, I would have real res-
ervations about it. Because our operation is a fairly small one; it is
fairly intimate between the lawyers and the judges.

If television coverage would not distort the way the Court now
operates, | would certainly give it sympathetic consideration.

But if it turns out to be just to make it a totally different ball-
game, I would have real reservations.

Senator LEARY. So that you would not have any objection to it if
they are able to put, some way of putting the coverage in there in
an unobtrusive fashion without these lights?

Justice REHNQUIST. Yes. Unobtrusive, in the view not of the tele-
vision people, but of the Justices.

Senator LEAHY. That is what I mean. Having come here and seen
how these lights work, I now have more sympathy for some of the
people who had a chance to meet me in less than favorable circum-
stances, when I was a prosecutor, in lineups. Thank you. Thank
you, Mr. Chairman.

The CnairmaN, Thank you, Senator. The distinguished Senator
from Pennsylvania.

Senator SPECTER. Thank you, Mr. Chairman. Mr. Justice Rehn-
quist, the relay questioning which you have been subjected to here
today, is somewhat reminiscent of some Supreme Court decisions,
Ashcraft v. Tennessee. 1 think it may be that defendants in proceed-
ings have more rights than nominees, even if they are Associate
Justices of the Supreme Court. The questioning has gone on by
relay, longer than T think the Supreme Court precedents would
permit that kind of drilling by district attorneys or by police detec-
tives. But we are proceeding to try to move ahead as fast as we
can.

Let me start with the very basic proposition that I believe you
have already responded to, but one that I think is important to put
on the record. And that is the binding precedent of Marbury v.
Madison, 1803. That the Supreme Court of the United States is the
final arbiter, the final decisionmaker of what the Constitution
means.

Justice REHNguIsT, Unquestionably.

Senator SpECTER. So that if the gupreme Court has ruled on a
legal issue, the executive branch, the legislative branch, have a re-
sponsibility to cbserve the decisions of the Supreme Court of the
United States on a constitutional matter?

Justice REanqQuist. Yes. I think they do.

65-953 0 - 87 - 7
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Senator SPECTER. Let me now turn to the subject of the jurisdic-
tion of the Court, a question which is of great concern, and it bears
upon the first issue as to the binding authority of the Supreme
Court of the United States to interpret the Constitution.

There may be some effort to undercut the final authority of the
Supreme Court by saying that the Court has no jurisdiction on a
given issue. If the Court cannot interpret the Constitution or apply
a remedy, then the Court realistically is unable to carry out the
function of constitutional interpretation, as 1 think Marbury v.
Madison requires.

Do you think that the jurisdiction of the Court can be limited, for
example, on the first amendment right of freedom of speech?

Justice REHNQUIST. Senator, as you know, I am sure, as well as I,
there was a case right after the Civil War, ex parte McCardle, that
held that Congress could limit the jurisdiction of the Supreme
Court; even require that a case which had already been submitted
to the Justices for decision, be dismissed.

Since that time, there has been a lot of scholarly criticism, criti-
cism from commentators, something along the lines I think your
question suggests. That this thing cannot just be allowed to sweep
away the power of the Court to finally adjudicate cases.

I know there have been bills pending here, in the last 2 or 3
years, testimony as to their constitutionality, and I feel I cannot go
any further than that, for fear that that sort of issue will come
before the Court.

Senator SpECTER. Well, Mr. Justice Rehnquist, I am very sensi-
tive to the issue as to commenting on matters which may come
before the Court. It seems to me, however, that when you deal with
the issue of the ultimate authority of the Court to interpret the
Constitution, which is bedrock in our society—I do not think you
can find a more fundamental principle—that if you can undercut
the authority of the Court, by saying that there is no jurisdiction,
then Marbury v. Madison is really meaningless. As a lawyer of
some 30 years standing, I think it is very important for the com-
mittee—and I think for the whole Senate—to really get an idea as
to your judicial approach on an issue which is that fundamental,
and that important.

Justice REHNQUIST. Senator, as you can imagine, I would like to
oblige, but the fact that the issue is fundamental, and important,
does not make it any less one that could well come before the
Court. And I think that the approach I have to take is, in a case
like that, I ought not to attempt to predict how I would vote in a
situation like that.

Senator SpECTER. Well, suppose the issue of Marbury v. Madison
comes before the Court again. Suppose there is a challenge made
by the President of the United States; that he asserts that he is
separate but equal, and does not have to obey the decision of the
Supreme Court of the United States. Have you already foreclosed
that situation?

Justice REanquisT. Well, I think this type of question, like most
other questions that lawyers and judges deal with, has elements of
degree about it. Whether Marbury against Madison is good law is
something that—no one has challenged Marbury against Madison,
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it seems to me, for a century, perhaps, you know, nearly two cen-
turies.

I do not think that the question you pose is quite the—in light of
the McCardie case, is quite as totally free from doubt as Marbury
against Madison.

Senator SpECTER. Well, what is there to Marbury v. Madison,
which says the Supreme Court makes the decision on constitutional
issues, if the Congress can say the Court has no jurisdiction over a
constitutional issue?

Justice REuNQUIST. Well, there would certainly be some logger-
heads there. It might put Congress at loggerheads with—I suspect
it would—with the Court.

Senator SpECTER. Well, that is easy. If the Congress is at logger-
heads with the Court, the Court wins, as long as Marbury v. Madi-
son is the law of the land.

Justice REuNqQuisT. Well, perhaps it is easy, Senator, and I real-
ize the arguments you advanced are persuasive ones, but even if
the question is easy, I do not think that permits me to indulge in
speculation about its outcome.

Senator SpEcTER. Well, Mr. Justice Rehnquist, I am sensitive to
the issue about your not being asked to comment on cases which
may come before you. But it seems to me, with all due respect, that
a nominee for the Supreme Court should be willing to give his or
her views on something which is as fundamental as the authority
of the Court to decide constitutional issues.

Justice REHNQUIST. Senator, I understand your position, and I
honestly feel that I must adhere to my view that it would be im-
proper for a sitting Justice to try to advance an answer to that
question.

Senator SpecTER. Well, let me carry it just a moment or two fur-
ther. Beyond McCardle, in the case of United States v. Klein, decid-
ed in 1871, so it is an old case, the Supreme Court of the United
States held unconstitutional a particular congressional statute lim-
iting the appellate jurisdiction of the Supreme Court and the origi-
nal jurisdiction of the Court of Claims.

And I realize, Mr. Justice Rehnquist, that notwithstanding your
extraordinary record of scholarship, that you cannot have all the
Supreme Court cases in your head. Would the doctrine of United
States v. Klein perhaps settle the question of the jurisdiction of the
Court, making clear that the Congress could not take away the jur-
sidiction of the Court, or do you still feel it is an open question
which might come before you?

Justice REHNQUIST. Well, when I say open question, Senator, I do
not mean one that is 50-50, or something like that, that are equal-
ly plausible arguments on both sides. Just it is a question not set-
tled totally by a precedent, that could very easily come before us.

Senator SPECTER. Well, between now and the time of my next
round, if it is tomorrow, or if it is today, I am going to go back and
do some more research on the issue of appropriate questions to ask,
because this matter is of great concern to this particular Senator.

In effect, you say there is an open question as to whether the
Congress can limit the jursidiction of the Court to decide a first
amendment question of freedom of speech or freedom of press. Is
that a fair statement?
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Justice REHNQUIST. Yes. I think it is.

Senator Specter. Well, I would find that of considerable concern,
if the Congreas can do that. The Congress did——

Justice REHNQUIST. Well, I would find it of considerable concern,
too, Senator. But that does not make me feel that because I would
feel it was wrong, or mistaken, that one would automatically come
to the conclusion that it was unconstitutional.

Senator SpecTER. Well, there are certain principles which, at
least in my view, are so fundamental as to require a statement, or
an understanding as to where a person stands. I understand the
competing consideration of not asking you to discuss or comment
on cases which may come before the Court.

Justice REHNQUIST. I would certainly, you know, reconsider my
answer—I do have the feeling, and I may be wrong, that Justice
O’Connor, in her confirmation hearings, was asked similar ques-
ti(ig;w.], and I believe she took much the same position that T am
taking.

Senator SPECTER. I do not believe she was, but I will check it. I
was present at Justice O’Connor’s confirmation hearings, although
not for as long as Justice O'Connor was present during her own
testimony. I am concerned about this issue because there is a move,
through the route of limitation of jursidiction, as I see it, really, to
undermine Maibury v. Madison. That is why I pressed it to the
extent that I have, and I would ask you to reconsider it. We will
take a look at Justice O'Connor’s testimony and we will take a look
at some of the precedents on the appropriate scope of questioning
in other proceedings, and follow up on it.

Mr. Justice Rehnquist, on the issue of the incorporation doctrine,
that is, the extent to which the 14th amendment of the U.S. Consti-
tution, through its due process clause, picks up prohibitions within
the Bill of Rights, I have noted your opinion in Trimble v. Gordon,
where you express some doubt as to the first amendment being
fully incorporated in the due process clause of the 14th amend-
ment.

And I would ask you, if you recollect the case, what your position
is on that issue?

Justice REHNQUIST. I do not recall it in Trimble against Gordon
but I remember writing to that effect in a couple of other cases: the
Buckley against Valeo case, and 1 think the First National Bank of
Boston versus Valati, And the position I took there, and I think I
took it without any support from my colleagues, but it was follow-
ing a view held by the second Justice Harlan and bIYI Justice Jack-
son, for whom I clerked, and I think by Justice Holmes at one
time—was that the freedom of speech and press clauses were di-
rected against—by their terms, directed against Congress. And that
the 14th amendment carried over the general prohibitions of those
cfl_auses against the States, but not with, necessarily, the same spec-
ificity.

And in Buckley against Valeo, I wrote it, a partial dissent from a
rather small part ﬁ% the opinion, because I expressed a view there,
that whereas the States had, if there were going to be elections at
all, there had to be State regulation of the ballot process, when you
vote, how you get on the ballot, and that sort of thing. And there
were precedents from our courts saying that there was a fair



191

amount of latitude on the part of the States to favor a system
which favored the two major parties—the Democrats and the Re-
publicans at the expense of splinter parties.

And the position I took in Buckley was that that was perfectly
good for the States who had to regulate ballots, but that the Feder-
al Government was more restricted by the first amendment, be-
cause if there were going to be elections the States had to step in
and establish the process. The Federal Government did not have to
reﬁulate the things it regulated in Buckley, in order for elections to
take place at all. And so I felt that the Federal statute—and ex-
pressed the view in the dissenting opinion—discriminated, uncon-
stitutionally, in favor of the Republican and Democratic Parties
against the splinter party.

Senator Specter. Well, Mr. Justice Rehnquist, as to the scope of
the due process clause—of course the due process clause of the 14th
amendment says nothing about freedom of speech. I have read your
statements on the issue, where you have said that it is a matter of
trying to reconstruct the intent of the framers at the time. And it
is a very difficult job, obviously, to undertake that.

But how do you, in interpreting the breadth of the due process
clause, come to that kind of a delineation, when you are seeking
the intent of the framers of the 14th amendment? How can you
separate off first amendment speech rights, how can it really be
severable?

Justice Reunquist. Well, if you are looking at the language of
the due process clause, as I recall it, Senator, it says: “No State
shall deprive any person of life, liberty or property without due
process of law.”

And the question then becomes, you know, as you know perfectly
well, what is included under liberty, or, what provisions from the
Bill of Rights are carried over by that language? And I would say
that, from the language itself, it is not evident that any particular
provisions are carried over, not inexorable; but if you look at the
word liberty, and you wonder what kind of liberty are they talking
about, surely one liberty was freedom of speech, freedom of the
press.

So, it seems to me it is quite natural to carry those over. But I do
not know that the language of the due process clause, nor necessar-
ily, what I happen to recall about the debates, and that sort of
thing, necessarily indicates that the full rigors of the first amend-
rsnent as applied to Congress, necessarily were to be applied to the

tates.

Senator SPECTER. Well, the difficulty with that, it seems to me—
and I am just probing to get your line of reascning on it—is that it
is so speculative. If you are picking out a portion of the first
amendment, the freedom of speech—if you seek to avoid putting
iour own personal views, as they arise in a case, which I know you

ave testified in the 1971 proceedings, that you are very much op-
posed to—how can you really separate the various aspects of some-
thing as fundamental as speech?

Isn't it really all in there? Once you say that the due process
clause incorporates freedom of speech under the first amendment,
isn’t that all there is to it? How can you separate any of it out as
not incorporated?
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Justice REaNquisT. Well, if you say that the due process clause
incorporates and makes applicable against the States, the first
amendment in haec verba, 50 to speak, the question is answered. If
it does that, it does carry it over in precisely the terms that it is
applicable to Congress against the State.

But I think the argument on the other side, is that—and I think
this is made very well in Justice Jackson's dissent in the Beauhar-
nais case—is that there was a good deal of understanding of what
freedom of speech meant at the time the Constitution was adopted,
that was undoubtedly applicable against the States, but that there
were perhaps slightly more latitude allowed to the States than
were allowed to the Federal Government.

Justice Harlan took that position in his opinion in the Roth case.
That the States could proscribe certain kinds of obscenity but that
the Federal Government could not.

Senator SpecTeEr. Mr. Justice Rehnquist, at the risk of asking
questions which may come before the Court, I think these are
pretty well established principles, but, there is considerable con-
cern on the part of this Senator about the applicability of the due
process clause of the 14th amendment to certain fundamental liber-
ties, as embodied in the first 10 amendments.

And I would like to ask your view as to the inclusion of the free
exercise of religion in Cantwell v. Connecticut. It was a unanimous
opinion. Does that matter rest, so far as you are concerned?

Justice REHNQUIST. Most certainly, yes.

Senator SPECTER. And the establishment clause in Everson v.
Board of Education?

Justice REaNQuisT. No. I think I criticized the Everson case in
my dissent in Wallace against Jaffrey, not for the result it reached
at all, but for its use of the term ‘‘wall of separation between
church and state,” which I felt was simply not historically justified.

Senator SreEcTER. Well, the red light is on. May I have leave to
ask one final question, Mr. Chairman?

The CHAIRMAN. Yes.

Senator SPECTER. And [ will come back to this line later. And
this is somewhat less philosophical or constitutional than the mat-
ters I have been discussing with you, but there are some people
very interested in this in Pennsylvania.

Mr. Chief Justice Burger said that he would take the Supreme
Court for a sitting in Philadelphia in 1987, where the Supreme
Court once sat, probably still should. My question to you, Mr. Jus-
tice Rehnquist, is whether you would honor that commitment?

Justice REHNQUIST. I would certainly make every effort.

Senator SPECTER. Thank you. Thank you very much, Mr. Justice.
Thank you, Mr. Chairman.

Senator BipEN. Delaware was the first State, Mr. Chief Justice.
We would like to talk to you about that.

The CHAIRMAN. The distinguished Senator from Alabama.

Senator HEFLIN. Several, or two have questioned you about TV
in the Supreme Court. You mentioned the lights. I would suggest
that you go down and look at the Supreme Court of Alabama and
see how they have arranged the lighting in regards to TV coverage.
I do not think you have any conflicts of fair trial, free press issues,
that would arise with an appellate court argument, and 1 think
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that sometimes maybe the U.S. Supreme Court can learn from the
State courts.

I think it might be interesting to see how it has worked there. It
has worked quite well.

I want to pursue a little bit more about this issue that has
arisen: the role of the first amendment as opposed to the role of an
Associate Justice, that we have outlined either through questions
to you, or to other witnesses relative to that role.

The leadership on the Court is one, and the leadership of the
entire judicial system is another area. On the Court, there has
been a good deal written about a consensus builder, the first
amendment and the Chief Justice as a consensus builder.

I have read with interest a speech that you made, which is pub-
lished in Constitutional Commentary, the summer issue of 1985,
that was at the University of Minnesota Law School, where you
were the jurist-in-residence there in October 1984, entitled, “Presi-
dential Appointments to the Supreme Court.”

In it you trace somewhat the history of various Presidents as
they had the opportunity to appoint a good number of the members
of the Supreme Court, and, in doing so, attempted to appoint Jus-
tices of their philosophy and ideology.

Two come to mind from reading it: Lincoln and Roosevelt. There
were a number of factors that took place. For example, with Roose-
velt, a number of deaths took place, so really, they did not live to
fulfill what he perhaps had as his desire to the way they would in-
terpret the Constitution and the statutes that were passed by Con-
gress.

Then in your article, you say that a second series of centrifugal
forces is at work within the Court itself, pushing each member of
the Court to be thoroughly independent of his colleagues.

The Chief Justice has some authority that Associate Justices do
not have, but this is relatively insignificant compared to the ex-
traordinary independence that each Justice has from each other
Justice. And it goes on in the article, and then, in the closing para-
graph, you indicate that, ““An appointment to the Supreme Court is
immediately beset with institutional pressures,” which you had de-
scribed, and he identifies more and more strongly with the new in-
stitution of which he has become a member, and he learns how
much store is set by his behaving independently of his colleagues.

I believe these institutional effects, as much as anything, have
prevented even strong Presidents from being any more than par-
tially successful when they sought to, quote, “pack in,” unquote,
the Supreme Court.

Now those unusual pressures that are within the Court to push a
member of the Court to be independent of other Justices, would
you elaborate a little bit more on that?

Justice REENQUIST. Yes. I will try to, Senator. One occasionally,
looking back at times where the Chief Justice has changed, wheth-
er it was Hughes to Stone in 1941, or Stone to Vinson in 1946, and
you will read press accounts, that the new Chief Justice is expected
to “harmonize” the Court and resolve the disputes. He will ¢lear
up these five to four decisions, because he is a great negotiator, and
that sort of thing.
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Most predictions have just never come true, for the very reasons,
I think, that you stated. That if—

Senator HerFLIN. Well, they are really what you stated. I was
quoting you.

Justice Renunquist. Well, OK, what I stated, Senator. If the
President appoints a Cabinet member, the President has a great
deal of authority over the Cabinet member. If the Cabinet member
does not do what the President likes, the President can fire the
Cabinet member.

But the authority of the Chief Justice over the Associates is just
very, very minimal, and you get no kudos from the people who are
watching your performance—the law reviews, the bar associations,
and that sort of thing—for voting with the Chief Justice.

There is just nothing ever said about, you know, let’s get one for
the Chief.

Senator HEFLIN. Do one for the Gipper. For old Burger, do one.

Justice REuNqQuisT. The Chief does not correspond to the Gipper,
at least in the eyes of Associate Justices, except in those rare situa-
tions like Brown, or the Nixon tapes case. And there I think there
is a little of that.

But generally, each Justice wants to be regarded as totally inde-
pendent, and you are praised in law reviews, if you are regarded as
quite independent of everybody else, and if people vote together.

You know, there is the Minnesota twins, or something like that,
or the Arizona twins, or something like that. It is regarded as
something of a stigma to vote regularly with someone else. My own
opinion is it should not be, but nonetheless, the fact that it is per-
ceived that way produces theose sort of pressures. Not to join up
with any alliance, not to be regarded as carrying water for the
Chief Justice, or any other Justice, but just being totally your own
person.

Senator HEFLIN. Now there is the other role of the Chief Justice,
his function as a leader of all of the judicial systems in the United
States. As a leader of the State judicial systems, that is more as a
symbol. But nevertheless, I think Chief Justice Burger has been of
great encouragement to the State judicial systems to improve.

He also has been instrumental in calling for the creation of cer-
tain organizations and bodies. One is the National Center for State
Courts, which he advocated, I believe in a speech at Williamsburg
in 1971 when the president was at Williamsburg at a first confer-
ence of the judiciary.

Chief Justice Burger also was instrumental in calling for the cre-
ation of an institute of court management, which has trained court
executives, whom now you have in the Federal judicial system, cer-
tainly at the circuit level —Court administrators.

He was instrumental in what Congress finally passed as the
State Justice Institute, which is to be of some assistance to State
courts. There is the work that the Chief Justice has done by en-
couraging judicial education among all judges and all supportive
personnel in the State justice systems, particularly the National
College on the Judiciary and the American Academy of Judicial
Education. He has encouraged and spent a lot of time on some of
these organizations, visited various State courts, and also developed
or encouraged State organizations like the National Cenference of
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Chief Justices, the National Conference of State Court Administra-
tors, and others like it. So he has had an impact on the State judi-
cial systems, and has been, in my judgment, very beneficial to
them; and they have, as a resuit, been very helpful.

While this is not a statutory duty, it is rather, an extraordinary
effort on his part, to try to improve the system of justice. To me
this is an area that, I hope, if you are confirmed, or whoever is the
new Chief Justice of the United States, will endeavor to carry on,
and to do those things because they are extremely important in my
judgment.

Justice REHNQUIST. I unreservedly agree with you, Senator. I do
not think the State courts or State court judges have ever had a
better friend in the Office of Chief Justice than the present incum-
bent. I like to think that while perhaps not having all the innova-
tive capacities that the present Chief Justice has, I am not sure
that there is need for those with all the institutions that he found-
ed. If I am confirmed I will at least follow in his footsteps, and see
to it that those institutions work.

Senator HEFLIN. In addition to being the Chief Justice of the Su-
preme Court, and the internal workings of that Court—and I do
not endeavor to minimize that—but I think, in directing this, you
are being nominated for Chief Justice, regardless. Whether you are
confirmed or not, you will still be on the Court. So I think that
there is some distinction, and I hope we have brought that distinc-
tion out and focused on that issue.

You, of course, will also be the head of the Judicial Conference of
the United States, which is in effect a body that has certain rule-
making power, certain powers of recommendation pertaining to
legislation, and reviewing legislation that affects the courts.

The Chief Justice appoints the chairmen, members of the com-
mittees, including the administration of criminal law, court admin-
istration, operation of the jury system, rules of practice and proce-
dure. The Chief Justice oversees the administration of the bank-
ruptcy system, judicial ethics, administration of the magistrates
system, and others.

In addition to this, the Chief Justice also chairs the Federal Judi-
cial Center which is largely the research, training and educational
arm of the Federal court system. The administrative office works
under the direction of the Judicial Conference. Then there is the
role as the building manager of the Supreme Court building.

Now what is your intention relative to these types of endeavors?
Are you interested in trying to work in these capacities, with an
idea of improving the Federal system of justice, and the various
duties that are calied for by those specific functions and specific re-
sponsibilities?

Justice REHNQUIST. Senator, I am interested in working in those
areas but I do not think perhaps all of them equally. I certainly
would have to find out a great deal more about it.

The Miller Center, I know that you know this, Senator, at the
University of Virginia, did a very substantial study on the Office of
Chief Justice, and there are something like—I forget—>50 or 60 stat-
utory responsibilities that the Chief Justice has, which the Associ-
ate Justices do not have.
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So I certainly do not know these by experience at all. I think one
of the suggestions that was made by a number of the people who
participated in this program at the Miller Center, was that the
Chief Justice ought to give serious consideration to delegating some
of these responsibilities and perhaps ask Congress to authorize del-
egation in some situations. Now I know that you introduced a bill a
few years ago to provide for a chancellor, who would perhaps corre-
spond partially to a 10th Justice or a Justice for administration,
and I believe the provision was that that person would be a dele-
gate of the Chief Justice to preside over the Judicial Conference.
Certainly, I think that is an idea well worth exploring.

I have a feeling that the consensus of these people in the Miller
study seems to be so heavily on the side that there should be some
delegation, that the Chief should not keep it all in his own hands.
But I would give the most serious consideration to that, hoping
that it would enable me to devote time, selectively, to the things
that it seemed to me that I could net delegate.

Senator HEFLIN. I believe Chief Justice Burger has advocated a
10th Justice of the Supreme Court, which you would call an Ad-
ministrative Justice, which we called in the bill that we had, the
chancellor. That chancellor would have been a permanent member
of a group, sort of like in a circuit tribunal, as a permanent judge.

But now, this raises another question, which is a question that
concerns me, and I think it should concern all members of the judi-
ciary and Congress, which is the relationship of Congress and a
Chief Justice, on the improvements in the machinery of justice.
There is a certain feeling on the Court and feelings by Chief Jus-
tices that Chief Justices do not lobby, and there is a feeling up here
that Chief Justices or Justices should not lobby for legislation. But
there is a void as to how the needs of the courts and the opinions of
those that are mostly concerned with it, how they are made known
to Congress, and how Congress should respond to them.

And in some court systems in the States, they have had a legisla-
tive liaison, in effect, that represents the court or represents the
Chief Justice in making known and following legislation. Of course,
the Chief Justice has an administrative assistant, but there is still
a great reluctance in this field because of the separation of powers.
It is an area that is not clearly defined; it 1s an area that is
blurred. To me it is an area that needs some clarification, because
certainly, we do not want the Court or the members of the Court or
the Chief Justice to do anything that would interfere with their in-
dependence; and at the same time, there is probably some feeling
that there ought not be lobbying over here in that sense, or to
demean themselves in that manner. But still, at the same time,
there is that area of how do you get things done for a judicial
system? To me, I think that in my observation here, that there is a
terrible void in this, and there needs to be some leadership and
trying to improve the machinery of justice through congressional
activity.

We have had the Williamsburg Conferences and that sort of
thing. It may have been fairly well-attended for a while, and then I
do not believe we had one this year. But, if you become Chief Jus-
tice, would you be prone to be willing to sit down with the chair-
man of the committee here and attempt to work out some type of
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machinery by which the overall court system and its needs would
be given attention as to how we might try to take care of the needs
of the Court?

Justice REnNQuIsT. I would regard it as a high priority, Senator.
It seems to me there is a great deal of mutual interdependence,
whatever you want to call it, between the Congress and the Federal
courts. And that does not mean that one should obviously be lobby-
ing the other for things that are not properly lobbied for, or that
there be lobbying in reverse.

But just the concept of judicial machinery that I think you told
me was covered at the Williamsburg Conference—I think Senator
Specter also said something like that—I do not think Congress with
all of its other responsibilities and the Judiciary Committees of the
two Houses, with all of their other responsibilities, are going to
necessarily know in detail the problems of the Federal courts, or at
least the problems that the judges of the Federal courts see to be
those things, unless someone from the Federal courts comes and
tells them about them. I would think the logical person to do that
would be either the Chief Justice or some recognized delegate of
the Chief Justice that the Judiciary Committees had confidence in.

Senator HEFLIN. Well, I know right now we have this question of
the issue, and you have been asked previously about this Inter-Cir-
cuit Tribunal, and of course, it has been around now for a long
time on the national court of appeals, starting with the Fraun
Commission back in 1973, and then the Hruska Commission in
1973-75, I believe, making its reports, and the problems. You have
outlined it pretty clearly with your analogy of the 150 cases over
the history of the Supreme Court that we have, and that that is
about the limit, but that we do it.

Now, do you have any particular preference that you would like
to express on what you might like to see concerning the organiza-
tion of some pre of relief structure for the Supreme Court, per-
taining to conflicts and its heavy load?

Justice REHNQUIST. Senator, I think it was Arthur Vanderbilt
that said, “Judicial reform is no sport for the short-winded.” And I
think the Inter-Circuit Tribunal is proving to be that. Since the
idea was first advanced more than 10 years ago, many respected
students of the subject still have substantial reservations about it.
And I have no doubt at all that if Congress would prefer to see a
temporary Inter-Circuit Tribunal put in that that is the way it
ought to go, rather than have no reform.

But ultimately, and I think if Congress could be persuaded, not
ultimately but very presently, there ought to be a new national
court, frankly recognized as such, with judges appointed by the
President and confirmed by the Senate, who would act as some-
thing of a junior chamber of the Supreme Court, to hear primarily
statutory cases about which there are presently conflicts in the cir-
cuit.

It seems to me that this new junior court, or national court of
appeals, poses no threat at all to the Supreme Court, because the
kind of cases that I envision the Supreme Court referring to them
are not the controversial, highly-charged constitutional issues upon
which the Supreme Court has stakeg out positions, but statutory

cases where I think most of us would trust five or seven competent
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judges to reach the same result as any other five or seven compe-
tent judges, with some differences, naturally. But it would not be
doing the kind of, what I think of as the five-to-four work, five
votes to four, that our Court often comes up with.

I think the sooner that kind of a tribunal is in place, the better
off the country will be,

The CHAIRMAN. The distinguished Senator from Wyoming.

Senator SiMpsoN. Mr. Chairman, I thank you, and let me yield to
my patient colleague from Kentucky who has been here and would
do something bad if I did not yield to him. [Laughter.]

The CHAIRMAN. The distinguished Senator from Kentucky.

Senator McCoNNELL. Nothing other than faint. Never have 1
been sorry to see the Senator from Wyoming show up.

Mr. Justice Rehnquist, harking back for a moment to the line of
questioning by Senator Leahy with regard to Laird v. Tatum,
during your 1971 confirmation hearings, were you questioned about
prejudgment of issues as grounds for recusal?

ustice REHNQUIST. Senator, I have been over the testimony of
those hearings, and I am honestly trying to think whether I was or
not. I think [ was. I am not positive.

Senator McCoNNELL. Were you questioned during your confirma-
tion hearings about your testimony before Senator Ervin's Subcom-
mittee on Constitutional rights, testimony which touched on the
issues later involved in Laird v. Tatum?

Justice RennqQuisT. I think I may have been, but I am not posi-
tive.

Senator McCoNNELL. Didn’t you address your comments in Laird
v. Tatum, in the memorandum in Laird v. Tatum, to the propriety
of judges participating in cases over which they had formed some
prejudged opinions on constitutional issues?

Justice REENQuIsT. Previously stated positions, I think, yes.

Senator McConNELL. Didn’t you state in that memorandum that
it would be extraordinary if Justices came to the Supreme Court
without at least, quote, “Some tentative information that would in-
fluence them in their perception of the swee ing clauses of the
Constitution and their interreaction of one another”?

Justice REHNgUIST. Yes, I did.

Senator McCoNNELL. Didn’t you also say that, quote, “Proof that
a Justice’s mind at the time he joined the Court was a complete
tabula rasa in the area of Constitutional adjudication, would be evi-
dence of lack of qualification not lack of bias’?

Justice REHNQUIST. Yes, I did.

Senator McCoNNELL. As I read it, yesterday’s New York Times
article that suggested you had not even mentioned your prior testi-
mony on recusal and your participation memo in Laird v. Tatum is
incorrect. It is my understanding that you did generally refer to
prior congressional testimony in your memorandum as one source
of prior experience that does not require recusal. Is that correct?

Justice REHNQUIST. I believe it is, Senator.

Senator McCoNNELL. Moving on to another subject, Mr. Justice
Rehnquist, in a 1974 ABA Journal article entitled, “Whither the
Courts,” you called attention to an explosion in constitutional liti-
gation. Mentioning several possible solutions, none of which you
found acceptable, you concluded that, and I quote you, “Frankly, I
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do not know what the solution is, but I have enough evidence,
enough confidence in the genius of our country’s institutions to
think that it will be found.”

It seems to me that 12 years later, this litigation explosion has
ventured well beyond constitutional law and has permeated virtu-
ally every facet of the law. )

I am curious to know what, 12 years later, you believe to be the
role of the judiciary in general and the Supreme Court in particu-
lar in grappling with the runaway litigiousness of our society.

Justice REHNQUIST. The judiciary is kind of fettered by many re-
straints, many put on it by Congress. Congress has a propensity to
create new causes of action every session, and each one of them by
themselves may be utterly unobjectionable, perhaps beneficial. But
gradually the same thing is happening to the Federal court system
as the environmental people saw was happening to Lake Erie 25
years ago. We have a system that has only a finite capacity, and
more and more is being expected of it. And it is quite understand-
able that the system cannot perform quite the way it did in the
past and that there are real problems ahead. I think that Congress
18 going to have to in the near future ask itself, do we repeal diver-
sity jurisdiction. Repeal of diversity of jurisdiction—and I remem-
ber looking at some statistics when I went down to Lexington and
spoke at the University of Kentucky 3 or 4 years ago; I think the
Federal courts in Kentucky have a great deal of diversity jurisdic-
tion, cases based on diversity of citizenship. Now, that would help
the district courts a great deal. It would help the district courts in
States like Kentucky and the less populous States more than it
would help some of the very popular States, where I think there is
a smaller percent of diversity jurisdiction. It would help the courts
of appeals some, but it would not help them as much as the district
courts, because a lot of the diversity cases are strictly demands for
money judgment, the kind that can be settled on appeal. Whereas,
if you are talking about some more personal claim, a constitutional
claim, it is much more difficult to settle that case after you have
won a judgment in the district court and are talking about appeal-
ing to the court of appeals.

Repeal of diversity jurisdiction would not help the Supreme
Court of the United States at all, because we never grant certiorari
in diversity cases. So that diversity would help at the trial level of
the Federal court system; repealing that would help a great deal. It
would not solve our problem, the Supreme Court’s problem.

The national court of appeals situation would help the Supreme
Court most of all and not give great benefit to the other courts.

What type of help the judges of the courts of appeals feel they
need to handle this mounting explosion iz something I think they
are probably far better to speak up about than I have, and very
likely they have spoken.

Senator McCoNNELL. Let me ask you, in your opinion, about the
frivolous lawsuits problem—you hear a lot about that these days.
Under the Rules of Civil Procedure, there are supposed to be some
penalties for bringing frivolous lawsuits. Do you think that is a
problem, and if it is a problem, are the penalties not adequate, or
are they not being enforced? What is your view about that?
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Justice REHNQuIST. Senator, I think that a lot of times, Supreme
Court Justices are thought to have a far greater grasp of the facts
of the professional world and the legal world than they do. It has
always seemed to me that the provisions of the Federal Rules of
Civil Procedure, the affidavit of bona fides required under rule 11,
the provisions for assessment of costs for frivolous motions, that
the tools are all there for any district judge who wishes to use
them to dispose of frivolous lawsuits the way they are supposed to
be disposed of.

On the other hand, it may be that there are some judges who do
not take advantage of these rules. I cannot think of anything now
that comes to mind from what I know as a Justice of the Supreme
Court, which does not cover the whole waterfront by any means,
that would lead me to think significant changes are necessary to
golve the problem of frivolous lawsuits.

Senator McCoNNELL. A frivolous lawsuit does not make it to
your level—

Justice REHNquisT. Well, do not kid yourself, if I might use that
rather familiar term to a U.S. Senator. Because of the in forma
pauperis rules, litigants in our Court can file petitions for certiora-
ri without paying costs, and they can file petitions for rehearing
when their petitions for certiorari are denied. And a substantial
part, not a major fraction, perhaps not a large minor fraction, but
a significant minor fraction of the petitions for certiorari we get in
our court each year are people who just are outside—to talk about
outside the mainstream, they are really outside the mainstream of
litigation. They have started a lawsuit in a trial court somewhere,
they have lost it, so they bring ancther suit, and they now name
the judge who ruled against them as a defendant. And then they
appeal the decision against them to the court of appeals; the court
of appeals says no, there is nothing to it. They petition for certiora-
ri; we deny it. They petition for rehearing. And then they start all
over again, adding everyone who has decided against them along
the way as defendants.

Now, this is not a major problem. The courts know how to
handle this thing. But I did want to correct the impression perhaps
that lots of people share with you, Senator, that frivolous lawsuits
do not make it to our Court. They are not granted, but there are
efforts made.

Senator McCoNNELL. In your view, then, could or should judges
do more to enforce or impose the penalties that are currently avail-
able for the bringing of frivolous lawsuits?

Justice REHNQUIST. I have a feeling that that might be desirable,
Senator, but again I do not know. I would want to know more
about what is going on in the various district courts, the various
courts of appeals before I simply leap to kind of a facile conclusion
yet.

Senator McConNNELL. Is that the sort of thing that you feel might
be appropriately addressed if you become Chief Justice?

Justice REENQU1sT. I think that is something that might be very
appropriately addressed by a committee of the Judicial Conference
which would represent people from different circuits, different
parts of the country, perhaps district court and courts of appeals



201

judges, who would have more hands-on feeling for how this thing is
working than, frankly, I would.

Senator McCoNNELL. You mentioned the transaction cost a while
ago; the cost of litigation is obviously enormous these days. And
you mentioned an example of a type of case that a firm of some
reasonable size might not even accept because the fee could be
greater than the amount of money involved.

1 have not given a whole lot of thought to this, but in regard to
the whole area of alternative dispute resolution. I am wondering if
you think that it provides some opportunity for relief in the future
to further promote alternative dispute resolution as another way of
settling disputes.

Justice REHNqQuisT. I think it does, Senator. I was up at an Alle-
gheny County, PA Bench Bar Conference early in June and talked
to several lawyers and a couple judges up there. And it sounds to
me that in Pennsylvania they really have a system working that
requires arbitration before you go to court, given certain jurisdic-
tional limits and certain other facts. I am obviously not familiar
with the details. But my impression, talking to people up there, it
is a success, it is well-regarded by lawyers and laymen alike, and
the limits have been steadily raised so that now the limit is much
higher before you can go directly into court without going through
court-attached arbitration.

Senator McCoNNELL. Some of the lawyers at home tell me that
one of the problems they have experienced with ADR is that the
party who is disappointed in the outcome is inclined to go back and
start the process all over again. I am guessing you will not answer
this, but I am wondering, and 1 will ask it anyway, if you see any
constitutional problems with the following kind of approach: (a)
that the lawyers for all the parties would have to certify to the
court within a certain period of time that they had apprised their
clients of the various alternative dispute resolution techniques
available, and (b) if the parties signed off on that and agreed to an
alternative dispute resolution approach that the option to go back
would then be waived; that if all the parties agreed to ADR as a
way to settle a dispute, they would thereby waive their option to go
back through the court system.

Would you see some constitutional problem with that?

Justice REHNQuIST. So there would be no hearing in any court?

Senator McCoNNELL. They all waived it; they all signed off on an
agreed alternative dispute approach; they would in effect waive
their right to go back through the court system.

Justice REHNQUIsT. Well, that is not Marbury against Madison,
when I was talking to Senator Specter a while ago. To me, that is
not s8¢ clear that I feel free to answer it.

Senator McConnNELL. I thought you might not want to do that.

Let me ask just one other general question, Mr. Chairman, and I
will be through.

We talked about caseload in general. Is there anything else that
you can think of beyond the points that you have made that you
could do as Chief Justice to help lessen the Federal caseload
beyond the suggestions that you have made?

Justice REHNqQuisT. I think the present Chief Justice’s proposal of
some sort of an impact statement requirement for committees of
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Congress which propose bills which create Federal causes of action
might be useful if Congress thought it were useful. That is, if you
are going to have a new cause of action created, or a new right to
sue in Federal court, let us try to figure out how many cases are
expected to be brought, and might they be concentrated in one part
gfdthe country rather than the other; is this going to take new
judges.

Certainly, it is always Congress prerogative to create those. But
what 80 often happens is that the causes of action are created, and
then the new judges are not forthcoming.

Senator McConNNELL. Thank you very much.

No further questions, Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Illinois.

Senator SimoN. I thank you, Mr. Chairman.

Mr. Justice, there shou{d be no question about your endurance
after today, if nothing else. I noticed when we arrived this morn-
ing, there were long lines in the hallway to get in here. The lines
have disappeared; the audience has virtually disappeared. But we
are still here.

You have discussed your ideas on the position of Chief Justice.
Let me just ask one other question in that connection. Chief Jus-
tice Burger has, in the area of funeral reform for example, spoken
out in a very healthy way and made a real contribution to the
Nation. Is there any area like that that you have thought about in
which might contribute something special to the Nation?

Justice REHNQUIST. Senator, I would certainly want to give some
thought before coming up with a conclusive answer. But I think
the business of alternative dispute resolution that 1 have men-
tioned to several of your colleagues is probably as important a con-
cern to me as penal reform is to the Chief.

Senator SiMon. Well, I would welcome a contribution in that
area.

Then, let me discuss some of my concerns. There is no question
in my mind about your ability, no question about your integrity. 1

ess I do have questions about your sensitivity in the area of civil
iberties and your ability to function as the kind of symbol for ev-
eryone which I think a Chief Justice must be.

Let me go back—this is a White House tape. John Ehrlichman is
talking to President Nixon July 24, 1971. The President complains:
“Nobody follows up on a ‘blank-blank’ thing. Do you remember the
meeting we had when I told that group of clowns we had around
here, \grenchburg and that group—what’s his name?”

Ehrlichman responds: “Rehnquist.”

Anyway, you at that point had headed this classification group,
and I believe one of the people who was working for you was David
Young. Is that correct?

Justice REHNQUIST. Senator, I knew David Young. But I am not
sure I was head of any classification group. I was part of a project
in the Office of Legal Counsel to recommend revision in the classi-
fication regulations. It might be that David Young worked with me;
if he did, I do not remember it.

Senator SiMoN. That is the group I am referring to. The docu-
ment I have indicates you were named chairman of that group.

Justice REHNQUIST. Yes, then that is it.

C
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Senator SiMoN. And David Young, and you may or may not—
Egil Krogue, do you recall him working?

Justice REENQuIST. Oh, certainly, yes.

Senator SiMoN. And Mr. Hunt—I forget his first name already—
Howard Hunt?

Justice REHNNQUIST. Was he on that?

Senator SiMoN. He apparently worked for the committee, accord-
ing to the document I have, yes, for that group.

%ustice Reunquist. I certainly do not recall it. If that is what it
says, maybe that is the way it was.

Senator SiMoN. And Gordon Liddy?

Justice REunquist. He worked for the group, too?

Senator SiMoN. That is correct.

Justice Reunquist. And I was chairman of it? [Laughter.]

Senator SiMoN. Yes. And I do not know that they worked full-
time or anything like that, but they were doing some work for it,
according to the documents we have now. But that leads to a ques-
tion—and I am just probing here on September 4, 1971, Ellsberg’s
office was burglarized. Since they were at least working part-time
on a project that you were involved in, did you have any knowledge
of this, were you in any way involved in it?

Justice REaNguisT. No, I was not.

| l%enator SmmoN. And you had no knowledge of that in advance at
all?

Justice REHNQUIST. No.

Senator SiMoN. In probing this whole area of sensitivity on civil
liberties, we dig out things that people write and say. We could
pull out some things that any of us have said that we would prob-
ably not be exactly proud of. But at one point, you wrote a memo
to Justice Jackson, referring to “some outlandish group like Jeho-
vah’s Witnesses,” and there was the decision, the Jehovah's Wit-
nesses decision, in regard to Indiana, the Buddhist Prison decision.

Now, I recognize that neither Buddhists nor Jehovah’s Witnesses
are particularly popular groups in our country, but I think it is im-
portant that we defend the liberties of the most isolated, unpopular
groups,

Justice RErnqQuist. I agree with you.

Senator SiMoN. I know you declined to answer any questions
from Senator Grassley on the Establishment Clause, but do you
have any reflections on the important role that you have to take as
a Justice of the Court in defending the most unpopular causes?
And incidentally, I differ with some of my colleagues, as [ indicated
yesterday; I think your willingness to be “the lone dissenter” is, a
plus rather than a minus. But do you have any reflections on that
without getting into areas that I should not be getting into or
where you feel uncomfortable or would be improper.

Justice REENQUIST. No, I have no reluctance at all to defend
either the Establishment Clause or the Freedom of Religion Clause.

Now, I have in my opinions read the Establishment Clause more
narrowly than some of my colleagues. For instance, last year in the
Wallace against Jaffrey case which, as I recall came out 5 to 4, as
to whether the Establishment Clause prevented the moment of si-
lence in Alabama, and I think a majority of our Court held it did,
for different reasons, and I and several others felt it did not. Now,
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obviously, the four of us in dissent took a somewhat narrower view
of the Establishment Clause than the five who said it prevented
the moment of silence that Alabama had enacted. And 1 suppose in
that sense you could say the person who is in dissent there is not
as sensitive to the Establishment Clause as the person who voted to
expand it.

But I also think, Senator Simon, that these are almost questions
of degree and that there is not a tremendous amount of difference
there as to the broad principles of the establishment clause are un-
controverted, and those kinds of cases do not get up to us because
they are pretty well settled. It is these kinds of frontier-type cases
that come up and reflect divisions among us—and 1 certainly have
read the establishment clause more narrowly than some of my col-
leagues.

Senator SiMonN. I think you are correct in saying these are ques-
tions of degree. There are some of us—I include myself among
them~—who think we have to be very, very careful as we look to
history, not only our own history, but the history of other nations,
so we maintain that freedom of religion and do not get Govern-
ment involved unnecessarily.

Let me turn to another aspect of this. I questioned the two repre-
sentatives of the Bar Association on this subject. As I look at your
record—and I have read all 47 dissents as well as a few of the
other opinions you have written, and incidentally, I am a journalist
by background, and I appreciate someone on the Court who writes
using the English language and who writes clearly—but as I look
at your decisions and at the background, including the Phoenix,
not what happened at the precinct, but the letter to the editor of
the Phoenix newspaper, and the decisions through the years, 1
guess I do not see someone who is a champion of justice for all citi-
zens, for the minority, for women, for people who need a champion
and who may not have one.

Am I misreading that record?

Justice REHNQUIST. | would say partly but not entirely. I mean, I
do not think any person who studied my record would have any
question as to my fairness or lack of bias toward any litigant or
any cause appearing before me. But I think that certainly, groups
who are going to have litigation insofar as a broad reading of the
equal protection clause are going to see in me not a champion, but
someone who more frequently votes against them than someone
who would read the equal protection clause more broadly than I
would. And in a sense, therefore, you have a spectrum where the
person who appears as the champion, perhaps a real champion to
women's groups or to minorities, is going to appear as a good deal
less of a champion to the citizens of a community who vote and
pass a legislative act which is held to be limited by the equal pro-
tection clause, because I think, Senator, there are two sides—in
fact, it is almost trite to say it—in almost every one of these cases
where the equal protection clause, which I think is the main
clause, is claimed under and often decided in favor of the people
whom you refer to. Every time the equal protection clause is in-
voked, it means that an act of some State legislature, or an act of
Congress, is struck down.
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Now, certainly, it was intended that the Bill of Rights and the
other restrictions on Congress and State legislatures be applied in
Jjust that way. But cccasionally one gets the sense that it is a victo-
ry for the Constitution every time a court invokes a constitutional
provision to strike down a law. I do not subscribe to that, and I do
not think most people who approach it from that direction would
think so, either, %eecause you £now, every bit as much as the Bill of
Rights are protecting the rights of the individoal in this country,
we certainly also believe in representative democracy where a ma-
jority can make rules that bind the rest of them unless they do
conflict with some provision in the Bill of Rights.

All T am saying is that more often than one might think some-
times, there are really factors to be weighed on both sides.

Senator SiMoN. Using the office of Chief Justice as a symbol,
which you really are in addition to fulfilling a very important func-
tion in our society—in the same way the Statue of Liberty is a
Zﬂgbol—-do you think you can be an effective symbol of justice for

Justice REHNQUIST. Yes, I think I can, Senator. And if I thought
in order to do that that I would have to change the philesophy, or
the judicial philosophy evidenced in 15 years of decided cases, I do
not think that would be a proper thing for me to do, except per-
haps where there are constraints that there ought to be a court
opinion rather than a plurality opinion. Those are not the principal
things I am sure you are asking about.

But I think the Chief Justice as symbol has so many nonadjudi-
cative functions—you know, whom he speaks to, whom he works
with and that sort of thing—there, believe me, my door would be
open as wide as anyone else’s door in that office.

Senator SiMoN. One of the other charges that is made about you,
Justice Rehnquist is, as I read the literature—and that can distort
the view of any of us; I read about myself once in a while and I do
not recognize myself—but one of the charges ig that you are not
open-minded, that you in a sense have made your mind up, and
have fit the facts to that rigid ideology and to that preconceived
notion. How would you respond to that?

Justice REENQUIST. 1 would respond to that bly rejecting it quite
emphatically. You know, that is not to say that I do not have ideas,
which I certainly have followed; I have a sense of what I think the
Constitution means. But it certainly is not a sense that is, fixed in
concrete at all. I am one of the few members of our Court who can
present both exhibit A and exhibit B in support of open-minded-
ness. On two separate instances since I have been on the Court,
I have written opinions for the Court overruling earlier opinions
that I have writien, which certainly is some testimony to open-
mindedness.

Senator SimoN. One——

Senator BIDEN. Excuse me. What were those opinions? I am just
curious, if the Senator would not mind—not to explain them, but
just name them.

Justice REHNQUIST. United States v. Scott, overruled Jenkins; and
either Davidson or Daniels this past term, overruled a significant
portion of Parratt against Taylor.

Senator BipeN. Thank you.
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Senator SiMoON. One other question. I do not want to get into any
past health problems or anything like that. But Justice Powell has
been very open about his difficulties. We had a situation that was
not a good situation during the final months of Justice Douglas’
tenure, before he died. What about the Chief Justice in the future
if, 3 years from now, 5 years from now, health problems arise? Do
you intend to deal openly with the public on that kind of matter?
Have you thought about that?

Justice REHNqQuisT. Well, I have thought about it, frankly, since |
called on you and you mentioned it to me. And I think there is a
tendency—I think judges have much more of a tendency to—I
cannot think of the expression—something about “pulling the
wagons around” or something like that—than people in public elec-
tive life, the way Senators are. Just because—particularly on our
Court, where there are only nine seats, the health of every individ-
ual Justice is an endless subject of speculation. You know, is he
sick, or really sick? And I went through that when I was in the
Justice Department in 1971, when Justice Harlan was ill in the
hospital, and Justice Black was ill in the hospital. Some of the calls
I got from people 1 knew in the press were almost goulish. And per-
haps that is it partly, that I have brought with me a sense that so
long as I can perform my duties, I do not think I have any obliga-
tion to give the press a health briefing.

But I also see the point you made when you and I talked, and
particularly in the office of Chief Justice, 1 think I would have to
approach it differently.

Senator SiMoN. Thank you, Mr. Justice. Thank you, Mr. Chair-
man.

The CHAIRMAN. Thank you, Senator.

The distinguished Senator from Wyoming.

Senator SimMpsoN. I look at my colleague Senator Broyh111 Have
you had your day yet in the one round?

Senator BroyHILL. No.

Senator SiMPsoN. You were here before 1 was, but let me then
just shorten; 1 just have a very few remarks and questions, and
then I will yield to Senator Broyhill.

Thank you, Mr. Chairman. I have been informed of the proceed-
ings and have been watching some, and [ am very interested in the
questions and your responses. It has been very important that you
have addres;sedv each and every issue that has been presented, and 1
think you have responded fairly in the circumstances.

I would come back to a thing I dabbled in a little yesterday, and
that is the issue of ballot security issues. I think that I would really
be intrigued as to how many young lawyers who decide to go into
politics, or become involved with a party, do not find that one of
the first things you seem to get into is, first of all, to be a precinct
committee man or woman, which is a ghastly experience in many
ways. And then to go canvassing, which is another remarkable
process which you really did not %elieve you had to do when you
got to be the precinct committee man or woman.

But then when the county chairman would tell you to go to this
precinct where they vote all these Republicans all the time—or
where they vote all these Democrats all the time—and check it out,
that was always an interesting ritual
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In my county, rather loaded with those of the Republican bent,
they used to have ballot security checks. The Democrats would do
that to see that all was appropriately done, and then the Republi-
cans would do that, too.

It was called ballot security, and each State has its own differing
laws on that, and I know, at least in my State of Wyoming, each
party selects a person. They actually can go to the polling place to
chal{enge or to review the voting to be certain that it is carried out
appropriately. In those former days, you could also present what-
ever the law of that State was hetore those who were preparing to
vote.

So I just come back to that briefly about your activities concern-
ing the polling places in 1968. We went through that before in the
hearings of 1971, where you responded that you were not engaged
in any sort of poll-watching, and that accusation involving 1968
was dropped.

Other allegations were made regarding the alleged personal chal-
lenging of voters in 1962, and those were found to be “wholly un-
substantiated and totally unfounded.” The same was true in 1964;
a charge was made and disproven.

In rereading the committee report, 1 see that other unrelated
charges were also raised and then disproven and dropped. And so it
is interesting to me to see those comments, that alleged miscon-
duct, accusations, come up today, 25 years later, inconsistently.

I fully realize we are talking of that time ago, and you have
given us your best recollection. Anyway, you testified in 1971 that
{c;u believed that, in your capacity as chairman of the Republican

ers Committee, that you visited these certain polling places in
1960 and 1962, and that is a correct statement, is it not?

Justice REunquisT. If that is a quote from my testimony, it cer-
tainly is.

Senator SiMpsoN. In 1971 you testified that in 1960 and 1962 you
went to those precincts where disputes had arigen, it being part of
your duty as chairman to attempt to negotiate for your side in re-
solving such disputes.

Justice REANQUIST. Again, yes; if that is what the statement
says, that is correct.

Senator SiMpsON. And in other testimony, you stated in 1962 you
witnessed a Republican challenger engaging in what you consid-
ered to be harassment and intimidation, and that you advised that
challenger to cease and desist.

Justice REuNqQuisT. Yes.

Senator SiMpsoN. Do you recall that?

Justice REENQUIST. | do not recall it now, but I recalled it in
1971, I think.

Senator SimpsoN. But that at no time did you yourself engage in
the harassment or intimidating activity?

Justice REnnqQuist. That is correct.

Senator SimpsoN. I just wanted to review that again. That seems
to come back like an old saw—and it does seem old to me. But to
comply with my statement so I can yield to the fine Senator from
North Carolina let me recognize the presence of Senator Heflin.

I have come to have great respect and admiration for him in his
work as a lawyer, and chief justice. He was chief justice of the Ala-
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bama Supreme Court, and he has some very fine approaches '
toward modernizing the courts' review gystems, !

He is most serious about that, and I have heard him ask some
questions about that. Would it be your intent as Chief Justice to be
accegsible—and I think you already addressed this—to the Judici-
3ry tS‘?mmittee, to the young lawyers, to the law schools, to the stu-

ents?

That is not to say that Chief Justice Burger has not, but would
that be your intent to let people know that this is not the Chief
Justice sequestered; but that this is the Chief Justice, the human
being, the person you can visit with, to have seminars with? As I
say, Justice Burger has done that. What would be your intent
about that?

Justice REHNQUIST. Senator, if I am confirmed, I think I perhaps
ought to sequester myself for a short period of time until I under-
stand the job better, and then 1 certainly propose to behave just
as gou suggest.

enator SiMPsON. You have traveled a great deal and made your-
self accessible as Associate Justice, have you not?

Justice REENQuIST. Yes, I have. I think I have visited, you know,
a great number of law schools. As you well know, I visited the Uni-
versity of Wyoming Law School in Laramie last year.

Senator SiMpsoN. And you would intend to continue that commu-
nication with the bar and the young lawyers and with students?

Justice REANQUIST. Yes. I have the feeling—I enjoy that, and I
certainly hope to, if it is possible. But I have the feeling from some
of the concerns expressed by the Senators and scme of my own
feeling that there is probably work to be done in the sense of the
Brookings-t meetings at Williamsburg and some of the other
duties that the Chief Justice has that are not going to enable me to
enjoy that sort of thing as frequently as I did when I was an Asso-
ciate Justice.

Senator SimpsoN. Well, I was one, along with Senator Heflin,
who attended those quite regu.larly. They were good, and we had a
fine relationship with the Supreme Court Justices, the Judiciary
Committee of the House, the Judiciary Committee of the Senate. I
like those; I wish I could get to more of them, and will hope to do
so in the future.

But I just wanted to briefly inquire on those issues, then when
you get to the issue of how you are as a Justice—what is your posi-
tion as a dissenter or a nondissenter—I] guess there are as many
Court watchers as there are Congress watchers.

Rating systems—I am always fascinated by those; dissent dissec-
tors. And we all get rated, scored. I understand that there is not
any area that we do not get examined on, and then they have the
scorecard and the flunk test, and we get that.

Obviously, you have groups watching the U.S. Supreme Court
doing that, and I am always fascinated by that. So we will not try
to peg you as to where you are.

nator Simon has read more opinions of the Supreme Court
now than I did when I Sracticed law. [Laughter.]

He said he read all 49 dissents

Anyway, I would hope you would continue as your predecessor,
Chief Justice Burger, in being accessible to the bar and telling



209

them things they really do not want to hear, sometimes. For exam-
ple, about responsibility and greed and where the profession is
going if it just is dedicated to how much mceney you can scratch
together in the course of practicing law, without ever doing the pro
bono and the other things that make me proud as a lawyer.

I hope you will be doing that as Chief Justice, and I hunch you
will from what I know of you and about you.

I thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

The distinguished Senator from North Carolina.

Senator BroyHiLL. Thank you very much, Mr. Chairman, and 1
know the hour is late and I appreciate your patience and your
stamina as you have stayed here all day and have answered articu-
lately all of these questions.

I am, of course, the last of the questioners as a result of the fact
that [ am a new member of this committee and a new member of
this body, only having joined this body 2% weeks ago.

Both of my predecessors, however, who occupied the seat that 1
now occupy in the Senate were both members of this committee,
Senator John East and Senator Sam Ervin. Thus, it is a high honor
for me and a privilege, a nonlawyer, to occupy this seat on this
committee at this time in history.

I do not pretend to be a constitutional scholar. I am not going to
really ask you a lot of fine points of constitutional law. But I know
one thing I have learned around here in my 23% years’ experience
in the Congress of the United States. Every day the Congress is
faced with deciding issues that at one time in our history were de-
cided at the State or the local level.

They were decided by schocl boards; they were decided by city
councils, county commissions, or State legislatures. And it is also
sad to say that we often find that these local and State officials are
here urging us to assume an even greater role.

I am not asking you to talk about that, but as a member of the
Supreme Court, of course, you do deliberate from time to time on
this issue of division of powers in our system of government, and

ou have a reputation as one who iz a champion of the right of
ocal government to govern themselves.

I wonder if you would, for a moment or two, at least, give us
your general views as to the proper division of powers in our Feder-
al system.

Justice REnnquist. I will certainly try, Senator. I think I said
some time earlier today that since the Supreme Court has so ex-
pansively construed Congress’ power under the commerce clause,
that how power actually is divided between the States and Con-
gress is now very much a matter for Congress to decide and no
longer that much of a constitutional question.

And as to how Congress exercises that power, certainly that is
not a judicial question in the ordinary sense. But my personal pref-
erence has always been for the feeling that if it can be done at the
local level, do it there. If it cannot be done at the local level, try it
at the State level, and if it cannot be done at the State level, then
you go to the national level.

And I suppose much of the difference in how many Federal laws,
how many State laws we have depends on how people think how
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well the local and State governments are doing. But I certainly
share the concerns you expressed, and I think that the decisions
our Court hasg handved down in the area are an effort to fairly
divine the intent of Congress to whether a Federal law shall pre-
vail or where a State should prevail when the two conflict.

And that, really, I think is abeout the extent of the function of
our Court in that area.

Senator BroyHILL. One other area. You know, there is a great
deal of criticism I hear from time to time about what I think is
called judicial activism. Of course, our Constitution is celebrating
the 200th anniversary of the writing of that document, and it is a
remarkable document.

I think that those who wrote it intended it to be a framework
where men and women could govern themselves and not necessari-
ly have someone at a central place governing them. The criticism,
of course, is that the Federal judiciary is making law; that is, not
interpreting, but, through their decigions, actually making laws.

I wonder if you would elaborate for the committee your views on
the proper role of the judiciary in cur democracy.

Justice REHNQUIST. Well, certainly, it is a fundamental principle
that it is the legislative bodies that make the law and the courts
that interpret the law. But when you get to some of the broad
phrases of the Constitution, you know, what does due process of
law mean; what does equal protection of the law mean.

When the constitutions are drawn in those phrases, you are
drawing them in a way that necessarily is going to give the judges
gsome authority to—some latitude to construe them, just because
their meaning is not self-evident at all.

And I think the general differentiation in that area between ju-
dicial activism is perhaps seeking to cure a social evil by an expan-
sive construction of the Constitution. And I think my record of 15
years on the bench reflects that I do not subscribe to that view.

I think that it is—the meaning of the Constitution is best possi-
bly found from relevant materials that you have got to be guided
by, even though it does not lead necessarily to the solving of the
social evil.

But in other areas, we have real problems of determining intent
because Congress—I will be frank to say that I think Congress does
not legislate as carefully now as it did 30 or 35 years ago, perhaps,
when | was a law clerk, when I was in law school.

Perhaps it is because the bills are 200 pages long, and that sort
of thing. And frequently we get cases where I must say that it
looks like the proponents of the bill have been given the right to
draft section 1 and the opponents of the bill have been given the
right to draft section 2, so that the result is you read one section of
the statute and it seems to mean one thing; you read another sec-
tion and it seems to mean another thing.

And there, again, it is not really a matter of judicial activism. It
is a question of trying to find out what Congress meant, but often
being quite unsure about it.

Senator BrovHILL. Well, in a way, it related—Congress over the
years has added and given more and more power and authority to
various administrators, as well as independent groups that, actual-
ly—you know, they are appointed by the President; some are inde-
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pendent; some are subject to their continuing in office by Presiden-
tial powers.

But they are given tremendous powers to write rules and regula-
tions that have the force and effect of law; in fact, in some cases
have even the effect of overturning State law. And, also, they do
have the powers to impose sanctions in many cases; that is, to
impose fines, the judicial power.

Now, I have worked for a number of years to try to get some
more control over this rulemaking or regulatory power of these in-
dependent agencies or the independent rulemaking powers of these
administrators.

In fact, a bill was recently passed out of this committee that
would, in part, give the Congress the right to look over their end
work products.

Now, I wonder if you could articulate your feelings as to how far
constitutionally the Congress should be going, or how far they have
gone. Perhaps you have articulated opinions on this issue.

Justice REHNQUIST. Senator, I do not think I ought to address a
specific question of how Congress could go in regulating this, in
view of the separation of powers. I would like to address myself to
a point you made in your question and something that I have ex-
pressed concern with in an opinion I filed a couple years ago—I
think there were only two of us on the opinion—and that is the
authority that is given to agencies to preempt State laws, as op-
posed to Congress.

There i3 no question, Congress, under the commerce power, can
preempt as much State law as it chooses to do so0. But I have
always felt it was another kettle of fish, if not jurisprudentially, at
least practically, for the agency to say, well, now, we are preempt-
ing the law, the State law, where perhaps Congress has not specifi-
cally given them the authority at all.

I think that is an area we are going to see more of, and in my de
la Cuesta dissent, 1 think I expressed some of the concerns that you
are questioning.

Senator BrRovHILL. One final expression of concern that I hear—
one of the ones that really is more often expressed to me than
others—is that the courts, in their zeolous guarding of rights of
those who have committed crime, sometimes overlooﬁ the right of
the victims of crime.

While the rights of criminal defendants are vital to our system of
criminal justice, of equal importance, it seems to me, is the right of
il(l)id}gaw-abiding citizens to have safe streets and safe neighbor-

I wonder if you would give us your views on this balancing of
rights, as you have viewed them in your past decisions.

Justice REuNQuusT. That is exactly the word I would use, Sena-
tor, is balancing. And just as I said to Senator Simon about the
equal protection clause in that area, the constitutional rights of the
defendants are essential and vital.

But they also stand against the right of society and limit the
right of society, in the traditional view of criminal law, to appre-
hend the guilty and exonerate the innocent.

And, obviously, it was intended that the Bill of Rights have this
restrictive function, but I have expressed the view in my opinions
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that this endless expansion of constitutional rights for defendants
by judicial construction is not a welcomed thing because it does
tend to impair in a way that the Constitution did not intend to
have it impaired, the right of society to fairly and justly administer
criminal law, with proper respect not just for the defendant, but
for the victim and for the social interest in seeing the law enforced.

Senator BrRoyHILL. I thank you very much for your patience, and
I thank you very much for your responses to my questions and
comments.

The CualRMAN. That now completes round one for all the mem-
bers of the committee. I want to announce that tomorrow we will
meet at 10 in executive session. We have a few matters to take up
before we go back to the hearing. We will try to get back to the
hearing about 10:15, or as soon after that as we can.

So if you will be here tomorrow at 10:15, Mr. Justice.

Justice REENQuisT. Certainly, Mr. Chairman.

The CHAIRMAN. Senator Hatch may have some statement he
wants to make. I see him sitting here.

Senator HatcH. No. I would just like to say, Mr. Justice Rehn-
quist, I think you have done very well today. And it has been very
difficult for you and it is a tough process, but we appreciate the
patience, forebearance, good humor, and I think the intelligent way
you have answered all of our questions.

Justice REunquist. Thank you, Senator.

Senator HatcH. Thank you so much,

The CuairMaN. We now stand in recess until tomorrow at 10
o’clock.

[Whereupon, at 8:10 p.m., the committee was adjourned, to recon-
vene at 10 a.m., Thursday, July 31, 1986.]
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in room SD-106, Dirksen Senate Office Building, Hon. Strom Thur-
mond (chairman of the committee) presiding.

Also present: Senators Mathias, Laxalt, Hatch, Grassley, Specter,
McConnell, Broyhill, Biden, Kennedy, Metzenbaum, DeConcini,
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Staff present: Duke Short, chief investigator; Frank Klonoski, in-
vestigator; Dennis Shedd, chief counsel and staff director; Cindy
LeBow, minority chief counsel; Melinda Koutsoumpas, chief clerk,
Mark H. Gitenstein, minority chief counsel, and Christopher .
Dunn, minority counsel.

The CHAIRMAN. The committee will come to order.

Is Justice Rehnquist here yet?

Mr. SsorT. He is on the way down now.

The CaalrMaAN. While we are waiting for him, if there is no ob-
jection, there are two Congressmen here who want to just take a couple
of minufes on this Rehnquist nomination, Senator Stevens and
Representative Rudd. If you gentlemen would come forward, we will
hear you right now while we are waiting on the Justice to come.

You may proceed, Senator Stevens.

STATEMENT OF HON. TED STEVENS, U.S, SENATOR, STATE OF
ALASKA

Senator STEVENS. Thank you, Mr. Chairman and members of the
committee.

I had asked to appear the other day, and I had just returned
from an overnight flight from Alaska, and I am sure you under-
stand that that was a difficult appearance to make.

The CHAIRMAN. We are glad to have you with us.

Senator SteEvEns. I ask that you place my statement in the
record in its entirety, if you would.

The CuairmaN. Without objection, the statement will be placed
in the record.

[The statement follows:]
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STATEMENT OF SENATOR TED STEVENS ON BEHALF oF JusTicE WiLLiam Huees
REHNQUIST

Mr. Chairman, I consider William Rehnquist a good friend. He and I first came to
Washington as young lawyers in the early 1950's. I was greatly impressed by his
legal skills and enjoyed our many discussions about the law. I also enjoyed the more
light-hearted talks that we shared.

Since those days, our careers have moved in different directions. Unfortunately,
this has meant that our paths now rarely cross. I have, however, followed his career
with interest. It was a pleasure to participate in the confirmation of his nomination
as an Associate Justice of the Supreme Court in 1971. Now, on the occasion of his
nominpation to be Chief Justice of the United States, I am appearing before you to
reaffirm my belief that he is a fine judge, and a great man.

You must decide whether Justice Rehnquist is qualified to serve as Chief Justice
of the United States, the head of the Federal judiciary. After reviewing his record as
a judge and an individual, there should be no doubt in anyone's mind that he is an
appropriate choice to be our Nation's next Chief Justice. In fact, he is a superior
choice.

The Chief Justice is responsible for the administration not only of the Supreme
Court but also of the entire Federal judicial system. I believe that William Rehn-
quist’s personal demeanor and ability to work well with individuals with whom he
does not always agree will enable him to discharge these administrative duties with
ease,

The fact that it is a pleasure to know and work with Justice Rehnquist, while
important to the administration of the Federal judiciary, is just a part of the ques-
tion before the committee. Posterity will be interested more in his decisions and his
leadership on substantive legal issues than in his record on administrative matters.

Justice Rehnquist’s legal philosophy is clear and consistent. During his 15 years
on the Court as an Associate Justice, he has written opinions of uniformly high
quality, well-known for their sharp legal reasoning. Those opinions are an impor-
tant contribution to American jurisprudence.

At a time when the Supreme Court often speaks with many voices, the impor-
tance of well-reasoned and well-written opinions, even in dissent, goes beyond the
merits of the particular case. Those opinions guide the lower courts and shape the
future consideration of an issue by the Supreme Court. Justice Rehnquist produces
exactly this sort of opinion. I have not always agreed with his conclusions, but Jus-
tice Rehnquist leaves no room for doubt of where he stands and what he believes.

It is important to put Justice Rehnquist’s overall performance on the Court in
perspective. He is not a loner, alienated from the legal mainstream. The man whom
Justice Rehnquist would succeed as Chief Justice, Warren Burger, has voted more
often with him than any other Justice for 11 of the 15 years Rehnquist has been on
the Court.

Justice Rehnquist is also a strong believer in the Federal system. He recognizes
that there is no need for the national government to constantly intrude into the
governance of the individuals States. That is a principle that some find hard to
swallow. 1 believe, however, that it is a basic principle of our Nation’s Constitution.

If Bill Rehnquist succeeds in reinstilling a respect for judicial restraint during his
tenure as Chief Justice, his ascension to that office will be counted one of President
Reagan’s greatest achievements. I look forward to the consideration of his nomina-
tion by the full Senate.
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Senator STEVENS. Mr. Chairman, I would like for you and the
members of the committee to know that I have known Justice
Rehnquist now since the early fifties. I knew him then as an
honest, decent and very sensitive but very brilliant young lawyer.
We were part of a group that came here right after we got out of
law school, and I had many discussions with him in those days. As
a matter of fact, I think we even had one night when we went out
on a double-date together. We spent time together as young men.

hThe 9CHA]RMAN. So you worked together and dated together; is
that it’

Senator STEVENs. That is right.

Senator Bipen. But not one another.

Sianator StEveEns. He was not my date, Mr. Chairman. [Laugh-
ter.

I was pleased when his name was submitted in 1971 to become
an Associate Justice, and I supported it then with a statement on
the floor, which I will be pleased to put in the record again here
today.

But I want the committee to know that I have been appalled at
some of the things I have heard here. I have known this man for
many years, and I am, I think you all know, a person who prides
himself in believing that we have been part of a generation that
has brought great change to this country, and Bill Rehnquist has
been part of that change. And he has been a very steady member
of the Supreme Court. And I would urge that you report his nomi-
nation to become Chief Justice. As Senator Biden has said, he is
going to be on the Court in any event. He has been a good member
of the Court; he has been a very steady member of the Court. And I
think he will use his brilliance and his capability to be even a
greater leader of the Court as Chief Justice than he has been as a
member, as an Associate Justice. He has followed very closely, in
my opinion, the lead of the current Chief Justice in recent years,
and I consider Chief Justice Warren Burger as a close personal
friend, and I have great admiration for him, too.

I think the President has made an admirable selection to be the
Chief Justice of the United States, and I would like to go on record
as completely supporting his nomination.

The CHAIRMAN. Thank you very much.

Are there any questions of Senator Stevens?

[No response.]

The CHaIRMAN, If not, you are excused, and thank you for your
appearance.

Congressman Rudd, we are glad to have you with us.

STATEMENT OF HON. ELDON RUDD, MEMBER OF CONGRESS,
STATE OF ARIZONA

Mr. Rupp. Thank you very much, Mr. Chairman.

I am very privileged to appear before this committee with this
group of distinguished Senators and your distinguished committee.
I thank you for giving me the privilege to come and testify before
the committee.

The CuarMaN. If you have a statement, you can give it at this
time.
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Mr. Rupp. I would just like to say that I noticed my friend and
late colleague from the other body, my body, is now a member of
this great body—the newest member, and this committee. I note
that Senator Broyhill occupies the last seat on the committee. Sen-
ator Broyhill is used to dealing from the front of the line rather
than the back of the line, but he will get used to this in about 30
seconds, I think.

Mr. Chairman, Justice Bill Rehnquist is a thoroughly good
person who has a distinguished, very scholarly judicial track record
and has served our country very well in that regard. No one has
been more upright, more dedicated, more sincere, more contribu-
tive to our Nation’s highest court than has Bill Rehnquist.

There has been some note taken in the media recently of his pos-
sible prior affiliation with one of the two great political parties, but
in doing so, the terms “liberal”, “conservative”, “left” and “right”
have been used, terms that I do not use myself, although some-
times I am tabbed that way with one or the other. But the mem-
bership in question, I think, had to do with the Republican Party.
And that is why I would like to just appear before you today, and I
want to tell you that in May 1963 in this regard, which may be
helpful, during the course of an impeachment proceedings, two
DPemocratic Party members of the Arizona Corporation Commis-
sion, by a totally controlled Democratic Party Legislature in Arizo-
na, the Arizona House of Representatives selected Bill Rehnquist to
represent them in these proceedings. Bill's selection was inspired
solely, only, because of his integrity, his reputation as a legal schol-
ar, without any thought to his possible political affiliation. And I
will tell you the impeachment failed in the Arizona Senate, I be-
lieve by one vote because of a failure to get a two-thirds vote in the
body consisting of 28 members, 24 of whom were members of or af-
filiated with the Democratic Party.

The only current living member of that then body is, the Honor-
able Sam Steiger of Prescott, AZ. But I say that only to indicate
that up to this point, no one has paid much attention to what his
political affiliation may have been in that regard. And the confi-
dence that the opposite party—and I am not even sure that he was
a Republican at that time—but what has been termed “the oppo-
site li)iarty” from what he was registered, took great pride in select-
ing him.

But Bill Rehnquist and his nomination by the President of the
TUnited States as Chief Justice has been heralded across the Nation
as a most reasonable, a most landatory action, and I sincerely urge
this great committee to approve that nomination.

I thank you, Mr. Chairman, for permitting me to be here.

The CHaRMAN. Thank you very much.

For those of you who do not know Congressman Rudd, he is from
Arizona; he is a very able, hardworking, dedicated Congressman,
and we are very pleased to have him make an appearance here.

Any questions?

[No response.]

The CHAIRMAN [continuing]. If not, thank you very much, Con-
gressman.

Mr. Rupp. Thank you, Mr. Chairman.
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The CHAIRMAN. We will now ask Justice Rehnquist to come back
to the stand. And Justice Rehnquist, I wish to remind you again
that you are under oath.

Justice Rennquist. I am aware of that, Mr. Chairman.

The CnamrmaN. Now, yesterday, for the first round we an-
nounced we would allow 20 minutes. I think, today, we will go back
to 10 minutes. We have 60 witnesses to hear from today so we had
better get busy—or, at least 50, I believe, today, and 10 tomorrow.

So we have asked the members not to duplicate questions. If you
listen, and the question has already been answered, there is no use
going over and over again. We can save time by that. We want to
cooperate in every way we can, but we must move on.

Mr. Rehnquist, I have several more questions here I did not quite
finish yesterday, but to save time, we will now allow other mem-
bers to question you.

We will now turn to the able ranking member, Senator Biden.

Senator BmmeN. Thank you, Mr. Chairman.

Welcome back, Mr. Justice. I admire your physical constitution
to sit as long as you did yesterday.

I spoke to my mother last night, and she said, “He did not get a
chance to get up and leave, but you did. Are you going to keep him
that long today?”

I want you to know, Mr. Justice, that the decision to keep you
that long was totally the chairman’s. [Laughter.]

And I want my mom to know that, too.

The CHAIRMAN, I might add, though, it was caused by long,
drawn-out questions of some Democrats. [Laughter.)

Senator Bipen. I might add for the record that you will find that
there were more questions and more time absorbed by Republicans
yesterday than by Democrats, as has been pointed out to me by two
people in the press who kept a clock on. They pointed out every 20
minutes the bell went off for us; on an average, it was 22 minutes
for you. At any rate, we do not want to talk about that.

The CHAIRMAN. Well, it is not very often, but sometimes the
press is in error. [Laughter.]

Senator BipeN. Mr. Justice Rehnquist, now that I have eaten up
2 of my 10 minutes, let me pick up where we left off, if I may, as I
told you I would.

We talked—to bring you back in focus for a moment here with
aelgiard to the questions I was pursuing—about the role the

e  — —

The CHaigMAN. Excuse me just a minute. I noticed a long line of
people out there that want to come to this hearing. Is there any
reason they should not be brought in? Bring them in and fill up
the chairs. They have got a right to be here if they want to. Fill
every seat, and give them an opportunity to come in.

Senator BipenN. We have got a couple empty ones up here.

Senator LEauy. It depends if they are going to ask long questions
or not, Joe.

Senator Hatch. We are willing to have them filled, of course.

Senator Bmen. Do you think we might punch that clock again?

The CHAIRMAN. We will start over on the time.
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Senator BipEN. Mr. Justice, you and I spoke briefly yesterday
about the role of Chief Justice Warren in the Brown case, and we
ended, when my time was up, beginning to speak to the role of the
Chief in the Nixon tapes case, which was as we both know—you,
better than [—a different role; the Chief was in that case the one
pergon that was slightly out-of-sync with the other eight Justices,
according to historical—he ended up voting the same way, but the
issue there was not the Chief bringing along a potential dissenter;
the issue there was the Chief, who thought the tapes should be
given up, having a rationale the same as the other eight Justices.

And I think it has been characterized by everyone as the Chief
having compromised somewhat—not compromised in a bad way,
lét;t having compromised some to gain again total unanimity on the

urt.

Is that your perception of how that occurred?

TESTIMONY OF HON. WILLIAM H. REHNQUIST, NOMINEE, TO BE
CHIEF JUSTICE OF THE UNITED STATES

Justice ReanNquisT. I do not have any perception of how that oc-
curred, Senator. I did not participate in the case. I do not believe |
saw any of the circulations. And it is just, really, as if I had not
been there.

Senator BipEN. Well, in the book “Brethren,” the following ex-
change allegedly occurred, the following episode. When Nixon
heard the results, the President said he hoped there would be
“some air” in the opinion. He was speaking to General Haig. And
Haig told him it was unanimous, and Nixon said, ‘Unanimous?”’
and Haig said, “Unanimous. There is no air in it at all.”

“None at all?” Nixon asked.

“Haig. It is tight as a drum.”

After a few hours spent complaining to his aides about the Court
and the Justices, Nixon decided he had no choice but to comply,
and 17 days later, he resigned.

Now, if that is correct, that Chief Justice Burger subsumed his
view to the Court as a whole so that there would be a unanimous
opinion on what we both had agreed yesterday was a critical deci-
sion, if that is true would you be prepared to do a similar thing?

Justice REanguist. I think the Chief Justice probably has a
greater obligation than anyone else on the Court in those very
rare, great cases where it is apparent that unanimity would be
highly desirable to not only try to get colleagues together by way of
consensus, but to himself adapt some of his views.

Senator BipEN. I appreciate that answer, Mr. Justice, because
this, as I have told you, is a very important part of my decision
here. As I said, you are on the Bench, and you are on the Court,
and God willing, you will stay on that Court in good health for
gsome time to come. So the issue for me is the role of the Chief Jus-
tice here,

Let me ask you, do you believe, had you been Chief, would there
have been the necessity in any of your &-to-1 decisions where you
were the dissent that you think you could have changed? I mean,
c}elm )iou eilr_;mgine having changed? Do any of those decisions rise to
that level?
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Justice REHNQUIST. You are talking about cases in which I dis-
sented in lone dissent?

Senator Bipen. Where you were the one dissent.

Justice REHNQUIST. I do not have those readily before me. And I
‘am trying to think whether any one of them might have. My feel-
ing is no.

nator BipEN. Can you tell me why you dissented in the Bob
Jones case?

Justice REHNQUIST. I do not believe I can, Senator, and the
reason for that is that I think that would be a form of being called
to account here before the Senate Judiciary Committee for a judi-
cial act which I performed as a member of the Supreme Court of
the United States.

My opinion, of course, is available, explaining reasons. But how I
came to that conclusion I think is something that I think ought not
to be inquired into here.

The CHAIRMAN. I think your reason is a valid one.

Senator BipEN. Do you think that decision in the Bob Jones case
was an important decision in terms of how black Americans think
the Supreme Court thinks about them? I mean, do you think that
is viewed as a seminal decision by black Americans?

Justice REHNQUIST. They would be better spokesmen than I
would, but I should think—I do not know seminal, but I would say
important.

nator BipEN. That was the one case where you—and 1 will go
into it in my next round with you—your rationale—we can speak
to your rationale, I assume, as written, was as I understand it, the
end result of it was that had you been in the majority, we would
have been able to continue to subsidize a private institution that is
segregated. And that is not to suggest that was the reason you de-
cided—we will go into that later. It related to your—well, I will not
characterize it now.

The CHAIRMAN. Senator, I might say his opinion is available, and
if you want to put it in the record, you are welcome to do that.

Senator Bipen. I will put it in the record, and before the day is
over, we will discuss it in detail. I am prepared to do that, and I am
anxious to do that.

Let me if ] may——

Justice REHNQUIST. Senator, if 1 might, the Bob Jones case was a
statutory case, not a constitutional case in any significant way.

Senator BipEN. No, I understand that. But the end result would
have been, had you been in the majority, had your fellow Justices
agreed with you, the end result would have been that Bob Jones
would be able to continue to segregate and get Federal funding.

Justice REHNQUIST. The end result would have been that that
would have been left up to Congress. Congress could have changed
the law, as I saw it in my dissent, simply by a legislative act.

Senator BiDEN. Unless Congress changed the law, they would
have been able to.

Justice REHNQUIsT. Right.

Senator BipEN You pointed out yesterday, and 1 thought with
some great facility and clarity, that your role as you saw it for the
Supreme Court to recognize and protect the rights of the majority.
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Allnndl iou talked about communities, and the right of victims, and
the like.

Let me ask you a broader question. You point cut—let me back
up. It seems to me that the majority has ample access to at least
two of the branches of Government in a direct electoral way, that
they can make their will felt by showing up at the polls, and they
do; and that oftentimes, that pure majoritarian role at the polling
]S)lace, notwithstanding the fact that the Founding Fathers gave

enators 6 years instead of two to provide some——

The CHalrRMAN. Senator, your time is up, but he can answer this
question.

Senator BineN. I guess the best way to put the question is this.
Isn’t part of the role of the Court, isn’t the Court uniquely suited,
more than either of the other two branches, to be the guardian of
the rights of minorities?

Justice REunquist. Yes, I think it is.

Senator BipEN. Thank you, Mr. Chairman.

The CuairMaN. The distinguished Senator from Arizona.

Senator LaxaLt. Wrong State, Mr. Chairman.

The CuamrMaN. Excuse me—from Nevada.

Senator Laxart. I do not mind the association at all, however.

The CuairMaN. The distinguished Senator from Nevada.

Senator LaxaLr. The Justice and I had an extended discussion
yesterday, and he certainly cleared the areas of my concern, so I
will follow the chairman’s lead and pass on my time. However, Jus-
tice, there may be some matters arising that we might submit writ-
ten questions to you.

Justice REHNQUIST. I would be happy to answer them.

Senator Laxarr. I will yield my time to Senator Hatch, Mr.
Chairman.

The CHAIRMAN. The distinguished Senator from Utah.

Senator HarcH. Mr. Chairman, 1 would like to point out a few
things about the Bob Jones University case,

I happen to agree with the majority of the Court in that particu-
lar opinion. It is safe to say that of the four judges who ruled on
the Bob Jones case before the Supreme Court, two of them took the
view that the University was entitled to an exemption under sec-
tion 501(cX3) of the Internal Revenue Code. This demonstrates that
the question was not an open and shut question as some of my col-
leagues would indicate. It should also be pointed out that District
Court Judge Chapman ruled in favor of the University and be-
lieved that it was entitled to section 501(cX3) exemption. And that
is in a 1978 decision.

In the 2-to-1 fourth circuit ruling reversing the district court
judge, Judge Widener dissented. He expressed his view that section
501(cX3) exempted the University.

There have been a number of scholarly Law Review articles writ-
ten that sustain and have supported the Government’s section
501(cX3) argument, including the prestigious Supreme Court
Review for 1983, published by the University of Chicago Law
Review. And of the 26 articles which were published on the case up
to 1985, 18 of those articles were critical of the Supreme Court’s
majority decision.
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Rightly or wrongly, the point I am making is that there were le-
gitimately two sides to the question. And in the zeal to make points
sometimes we fail to look at some of these very critical points.

I believe that Prof. Lawrence Tribe of the Harvard Law School,
truly one of the great constitutional law professors in this coun-
try—with whom I disagree on a lot of occasions, and agree on
some—severely criticized the Government’s action in the case.
However, he later published an article in the Indiana Law Journal
that the Court’s use of congressional inaction in Bob Jones was not
a legitimate method of inferring congressional intent.

We can beat these things to death, but there are two sides to
them. These are intricate, difficult questions, and it takes courage
to stand up on one side or the other. I happen to have agreed with
the one side, but that does not mean that there was not a legiti-
mate point of view on the other side.

I waive the rest of my time.

The CrairMaN. All right. The distinguished Senator from Ohio.

Senator METZENBAUM. Mr. Justice, as this hearing develops, I
_ think it is on a double track—maybe a triple track—one part of the
track has to do with your ability to lead the Court, to be an individ-
ual who can weld the Court together. The second part relates to
whether indeed, you are an extremist and relates to some of your
opinions. But there is a third part that probably disturbs me as
much or maybe more than any of the first two portions. That has
to do—and I want to use the most sensitive language I can—with
your credibility, with the honesty of your representations to this
body in 1971 and the present time as well.

On the voter challenge issue, we have the matter of your making
a specific representation to the committee at that time, and then
we had the total disavowal yesterday as pertains to the facts. That
is an issue that is still left unanswered because the witnesses will
not be here until tomorrow. But it has to do not with whether you
did or did not do something, but whether you did or did not repre-
sent the facts correctly to this body.

Then, the second part of that whole credibility question relates
to your answer to Senator Leahy yesterday that you did not know
of the typed-in restrictive covenant. This was a boilerplate form
that had a typed-in restrictive covenant with reference to selling or
leasing your property to any member of the Hebrew race.

Well, just as something on its face, something typed-in, a good
lawyer, an excellent scholar, it certainly would have been normal
to expect you would have noted that. I guess as one of the most
knowledgeable people that graduated from Stanford high honors,
everybody agrees you are extremely intelligent, and it almost
stands out: “‘Hebrew race.” There is no such thing as a “Hebrew
race.” It is the Hebrew religion. I mean, that would obviously be a
point that almost would stand out. So, when you say you did not
know about it, that concerns me. It is bad enough that it is in the
deed; it is worse if it was in the deed, and if you knew about it in
your representation to the committee.

And the third aspect having to do with the matter of credibility
relates to your claim that the memo to Jackson was not represent-
ative of your views, but were those of the Justice himself. I had
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some questions of you yesterday on that subject, and I did not get a
chance to finish. I have a few more.

But I wanted you to understand what is going through this Sena-
tor’s mind as to one of the most important issues that I believe this
committee has to deal with, and that is credibility, integrity.

The title of the memo is “A Random Thought on the Segregation
Cases.”” If these were Jackson’s views, why would you describe a
statement of Jackson’s views in that way?

Justice REunqQuist. I do not know, Senator.

Senator MEerzENBAUM. Isn't it illogical—you wrote a two-page
memo, and across the top was written, “A Random Thought on
Segregation Cases.” It just perforce comes out that that would be
your thoughts, not his thoughts. The memo says, “l realize that
this is an unpopular and unhumanitarian position for which I have
been excoriates by liberal colleagues. But 1 think Plessy v. Fergu-
son was right and should be reaffirmed.”

Now, if it is supposed to be Jackson’s views, then was he excori-
ated by his liberal colleagues, and if so, who excoriated him—the
other Justices?

Justice REENQUIST. I was not a party to the conference discussion
or any of the discussions of the Court on the Brown case.

Senator MeTZENBAUM. Well, I understand that. But what I am
saying is that in the memo, and I am quoting your language, you
state, “for which I have been excoriated by liberal colleagues.” And
this relates to the question of whether it is a memo from William
Rehnquist, stating his views, or a memo which reflected the views
of Justice Jackson, which is the point that you made. And in fact,
you say, in your letter tc Senator Eastland, “It was intended as a
rough draft of a statement of his.” And the word “‘his” is even un-
derlined—“his views at the conference of the Justices, rather than
as a statement of my views.”

Again I am saying, Justice Rehnquist, that I am not questioning
your views; I am questioning the reliability of your representations
to the Senate back then in 1971, because that issue had been
raised, and in order to put it to rest, you took the position that all
that was in that memo was a rough draft of a statement of “his”
views.

And I believe that—in fact, you even try to prove that point by
saying, “Because of these facts I am satisfied that the memoran-
dum was not designed to be a statement of my views on those
cases,” and again you underlined the word “my.” And then at an-
other point, you say, “I am fortified in this conclusion because the
bald, simplistic conclusion that Plessy v. Ferguson was right and
should be reaffirmed is not an accurate statement of my own views
at the time.” '

My difficulty comes about by reason of the fact that the memo by
its language, by everything in it, including its title, would indicate
it was yours. But in your letter of December 8, 1971 when you were
up for confirmation, you went to great lengths in a three-page
letter to say to the chairman that it was not really your views that
were being stated; those were the views of Justice Jackson. And I
think you ought to have an opportunity to explain to us why that
which would appear to be an obvious conflict with the facts was
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the statement of Mr. Rehnquist at that time, subsequently Justice
Rehnquist.

Justice REHNQUIST. I do not know if it was you, Senator Metz-
enbaum, or Senator Biden, that asked me about this yesterday, but
one thing I said yesterday was that the thesis which is very rough-
ly and very shortly, certainly, developed in the memo that most of
the Court’s mistakes up to that time had been reading its own
moral notions into the Constitution was a view that Justice Jack-
son was a champion of, His entire book, “Struggle for Judicial Su-
premacy,”’ is devoted to that thesis.

I also would like to point out—and I think that would conform to
what I said yesterday—that one reason that makes me think it was
not simply a memo of my views to him is that the bald statement
that Plessy was right and should be reaffirmed was not an accurate
reflection of my views at the time.

Also, I think that the tone of this particular memorandum is not
the tone of a law clerk even expressing a great deal of his own
opinions and submitting to a Justice; it is a tone of one equal
speaking to another.

Senator MeTZENBAUM. Well, are you now saying that this memo
that has the initials at the bottom, “W.H.R.,” was not your memo?

Justice REHNQUIST. I am certainly not saying that, Senator. The
reason I know of the authenticity—1 had no recollection in 1971
and do not have now of ever having actually sat down and written
out these particular memos. I recognhize the typescript. This was
the way the office proceeded. I am sure this was typed by me, ini-
tialed by me.

Senator METZENBAUM. S¢ it was your memo, and yet you went to
great lengths to tell Senator Eastland that the memo reflected the
}'iews of Justice Jackson. And I have difficulty in reconciling the
acts.

Here is the memo, which is very clear, and it is written as a
memo from a law clerk to his Justice, and it goes on to say—it
talks about all the things that—your position—and you actually
state, “I have been excoriated by liberal colleagues.”

My question to you is doesn’t that absolutely make it your
memo? It was your liberal colleagues who were excoriating you.
Wasn’t that the fact?

Justice REHNQUIST. Senator, a lot depends on what you mean by
“my memo.” If you are suggesting that I am saying that someone
ﬁlse prepared the memo, no. The memo was prepared by me, typed

Y me.

The question that I understood you to be asking is whose views
does the body of the memo contain. And there, I have answered
you, I think it is principally, in fact, entirely, Justice Jackson.

The CHairMAN. The Senator’s time is up, and you are a minute
and a half over.

On this point about the deed, I might state that the Washington
Post this morning had an article, headed, “Deed Excludes ‘Hebrew
Race’.” I want to read a couple of excerpts for the record since this
matter was brought up.

Greensboro, Vermont, town clerk and treasurer Bridget Collier said in a tele-
phone interview yesterday that it was unnecesary for Rehnquist to sign the deed
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and that it carried only the signatures of John and Joan Castellvi, who sold the
property to the Rehnqusts.

“He did not necessarily sign anything,” said Collier, who said she had no record of
Rehnquist’s signature on documents.

Collier said the l age in the deed dates from 1933. “You find them (such re-
gtrictions) once in a while in some of the older deeds,” she said, noting that the pro-
vigion is no longer binding.

Collier said FBI agents asked for copies of the deed when they visited her office
recently. “They asked me if that was a legally binding provision in Vermont, and I
checked with the Secretary of State’s Office and said ‘no,”” she said

Thig article was written by Susan Benesche and Jonathan Karp.
Senator Hatcu. Mr. Chairman, do I have any remaining time? I
would like to make a point on the deed, along with the chairman.

Do I have some time left?

Senator HEFLIN. How much time does the chairman have lefi?

The CHAIRMAN. I have not taken any time yet.

Senator Hatch. Could I just take a minute, Mr. Chairman?

Let me just point out one thing.

The CHAIRMAN. Yes, go ahead.

Senator LEaHY. We have special clocks.

Senator HatcH. Under chapter 31 of the Vermont Code, entitled,
“Discrimination,” the appropriate provision which was enacted in
1967 is under section 1452, “Real Estate Exception.”

The sale, lease or other transfer of title occupancy or possession of real estate of-

fered for sale or lease to the general public shall not be denied to any person be-
cause of the race, religion, creed, color, or national origin of that person.

I do not think anybody really gives much credibility to that argu-
ment. Everybody knows it is void under law. And some of these
vestiges of the past do exist in boilerplate.

Senator Leany. Would the Senator yield for just a moment on
that point?

The CHAIRMAN. We requested the FBI, at the request of Senator
Leahy, to look into this matter.

The distinguished Senator from Iowa.

Senator GRASSLEY. Justice Rehnquist, when you are a law clerk,
are there times that you should play devil’s advocate and raise ar-
guments that you may not always be in full agreement with?

Justice REunquist. Yes, I think there are,

Senator GrassiLeEy. Would private informal memos be used to
raise and discuss such arguments?

Justice REANQUIST. I think they were on occasion in Justice
Jackson's chambers.

Senator GrassLey. OK. Well, then, Justice Jackson did ask you
to prepare memos making arguments for a position with which you
might not agree?

Justice ReanqQuist. It was not necessarily that he would say,
“You do not agree with this position so make an argument.” But
he would say, “I want both sides presented.”

Senator Grassiey. OK, Justice Rehnquist, after several decades
of legal experience and including your 15 years on the Supreme
Court, do you personally agree with everything that was said in
these private, informal memos to Justice Jackson?

Justice REanQuisT. No, no, I do not.

Senator GrassLEY. And of course, isn’t this true then of the Jus-
tice Jackson memo that is under discussion at this point?
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Justice REnnguist. Yes, I certainly tried to make clear to the
committee that I did not agree then, and I certainly do not agree
now, with the statement that Plessy against Ferguson is right and
should be reaffirmed.

Senator GrassLEY. Mr. Chairman, I have no more questions at
this time.

The CHalrRMAN. The distinguished Senator from Arizona.

Senator DECoNcINI. Thank you, Mr. Chairman.

Justice Rehnquist, I want to proceed with some questions regard-
ing the 14th amendment and your interpretation of it. Scholars of
your decisions agree that you have a limited view of the 14th
amendment—limited in comparison to scme of the other decisions
that the Supreme Court has handed down. I do not say that criti-
cally. I just state that as what some scholars have said. These
scholars, in reading your opinions, suggest that it is your view that
the 14th amendment should apply only to racial discrimination.

Do you agree with that analysis?

Justice REHNQUIST. No, I do not.

Senator DeConciNi. Do you believe that women should have
equal rights as men have under our Constitution?

Justice REHNQUIST. Yes, I certainly do.

Senator DEConciNI. And does that fall within the 14th amend-
ment, in your judgment?

Justice REunqQuist. Yes, I think it does.

Senator DEConciNi. Do you believe that permanent resident
aliens should have equal rights with citizens?

Justice REHNQUIST. If you are asking me, Senator, whether under
the Constitution—

Senator DECoNcINT. Under the Constitution.

Justice REHNQUIST [continuing]. Permanent resident aliens
should have equal rights, there has been disagreement on our
Court about that. And I do not know that any of the positions
would be phrased in terms of saying that permanent resident
aliens ought to have every right that a citizen does.

For example, I do not think anycne on our Court has contended
that a permanent resident alien ought to be entitled to vote even if
a State statute says that you have to be a citizen to vote. But there
is no question that the 14th amendment protects permanent resi-
dent aliens; it is just a question of how much it protects.

Ser}?ator DeConciNi. So who makes that determination—the
court?

Justice REHNQuUIST. Yes; if a claim i1s made under the 14th
amendment on behalf of a permanent resident alien, a court would
have to decide it.

Senator DeECoNciNI. If the popular elected branches of Govern-
ment want to ensure equal rights for some segment of cur society—
say, women—what do you think of a constitutional amendment to
guarantee equal rights for women?

Have you ever taken a position on that?

Justice REHNQuIsT. Yes, I think on behalf of the Justice Depart-
ment, I presented the administration’s view that the ERA should

pass.
Senator DEConciNi. Should pass?
Justice REnNquisT. Should pass, yes.
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Senator DEConcINI. When was that done, Justice?

Justice REunquisT. I think it was in 1971. It was when I was in
the Justice Department. ‘ ‘

ffSenr'a.ator DeConcinNi. Did you write a memo, or something to that
effect?

Justice REnnqQuisT. I presented testimony which had been pre-
pared for me.

Senator DECoNciNI. And do you have copies of that testimony?

Justice REHNQUIST. No. I would think it would be in the records.
As 1 recall, it was a House committee, because I remember Con-
gressman Wiggins gave me a very hard time on the testimony.

Senator DEConciNi. Your recollection is that you presented the
administration’s position in support of passing the equal rights
amendment?

Justice REHNQUIST. Yes, it is.

Senator DECoNcINI. Was that your view personally, too?

Justice RerNqQuisT. 1 had reservations, 1 think, at the time. You
know, I could see arguments pro and arguments con. But I do not
think I was as enthusiastic—I thought there were more problems
withdthe ERA than the administration’s position would have indi-
cated.

Senator DECoNCINI. So you tock the administration’s position to
support the ERA because that was your job and your position at
the Justice Department?

Justice REHNQUIST. Yes, yes.

Senator DEConciNi. Had you exercised, or do you remember
giving your opinion prior to that position being taken? Were you
part of the process, in other words, of what that——

Justice REnnquisT. Oh, sure; I am sure there was discussion back
and forth, and it was just simply resolved.

Senator DeCoNcINI. And in any event, officially, you stood by the
Justice Department’s position or the administration’s position,
which was clearly in support of the equal rights amendment.

Justice REHNQUIST. Yes, I did.

Senator DEConcINI. Justice Rehnquist, some of your critics have
attempted to make much of the fact that you have written so many
dissenting opinions. I believe that the criticism is unfair and quite
frankly irrelevant.

Let me ask you some questions. Do you believe that it is your re-
sponsibility to keep voicing your view on an issue even if stare deci-
sig leads the Court to decide a specific case in another way?

Justice REauNqQuisT. I think generally, ves, Senator, that if one
sees a constitutional issue a particular way and simply is not per-
suaded, that in most cases it is a part of a function of a judge to
say something in dissent.

I think on statutory cases, it may be somewhat different. The
ballgame is over when the Supreme Court decides a statutory case.
Congress can change the result if they do not like it. And I think
there, a dissent, particularly a sole dissent, has a good deal less to
be said for it.

Senator DeConcmyi. So it is your position of course, if I can
assume, that you will continue to dissent when you feel the compel-
ling legal reasons to do so, but less so in the cases where stare deci-
sis is applied to a statute.
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Justice REHNQUIsT. Exactly, Senator.

Senator DECoNcinI. That does not mean that you would not dis-
sent, but less so?

Justice REHNQUIST. Yes.

Senator DECoNCINI. Do you believe there is much difference in
one Justice dissenting or two Justices dissenting or more?

Justice REHNQUIST. I never thought a great deal about it, to tell
the truth. It is regarded as some evidence of the strength of the
majority opinion, the number of dissents it attracts. But I had
never thought there was a lot of difference between one Justice
and two Justices dissenting, other than the obvious fact that the
numbers are different.

Senator DECoNCINI, Isn’t the number of times one votes with the
majority and the number of majority decisions one is selected to
write a better example of one’s position with respect to the *main-
stream” of thought on the Court?

Justice REHNQUIST. Yes, I think that is quite right, Senator.

Senator DECoNCINI. And you measure up rather well in that cri-
terion, do you not?

Justice REunQuisT. I think so, when compared with a number of
my colleagues; the number of times I have been with the majority
as opposed to in dissent is greater for me than with some of my
colleagues.

I am by no means the person that is most often with the majori-

ty.
Senator DECoNciNI. Thank you, Justice Rehnquist.
I just want to comment on the question that was raised regard-
ing the deed and your property in Vermont. [ am satisfied with the
explanation you gave yesterday. I also would suggest to my friends
that maybe they should look at all their deeds. I have not done
that myself, but having several pieces of property in the State of
Arizona, it would not surprise me if some of them might have em-
barrassing clauses that were put there before I was born. And I
certainly would resent anybody—and I am not accusing anybody of
doing that—who raised the issue that I was unsensitive to the
Hebrew religion or any other sect, because I do not think that is
the case at all. And I think the Senator from Vermont spelled it
out very clearly yesterday. There is a procedure to rectify the prob-
lem of the restrictive covenant. I understand from the testimony
yesterday that you are prepared to rectify this situation, even
though it may not be necessary, to demonstrate your sensitivity to
that subject matter.

Justice REHNQUIST. Yes, [ am.

Senator DEConNcini. I thank you.

Thank you, Mr. Chairman.

The CHalrMAN. The distinguished Senator from Kentucky.

Senator McCoNNELL. Mr. Chairman, I will be happy to yield
back my time.

The CrHaIrMAN. The distinguished Senator from North Carolina.

Senator BroYyHiLL. Mr. Chairman, this committee has a great
number of witnesses that are waiting to testify, and I would like to
yield back my time so that we can finish our work. It seems to me
that we need to move ahead.

Senator LEaHY. Mr. Chairman.
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The CHairMaN. The distinguished Senator from Massachusetts.
The next one would have been Vermont, but I can take you since
you are ranking. What do you want to do.

Senator KENNEDY. | have got some questions.

Senator LEany. Certainly, I will yield to the Senator from Massa-
chusetts.

Senator KENNEDY. Thank you.

Senator HerLIN. | will yield, too, to the Senator from Massachu-
setts.

Would you yield, Senator Simon?

Senator SiMON. Yes.

Senator KENNEDY. I hope my time is starting now.

The CHAIRMAN. Ten minutes, Senator,

Senator Kennepy. Mr. Justice, the Senator from Vermont
brought up some questions yesterday about the restrictive cov-
enants in certain titles, and Senator DeConcini has referred to it
again.

The FBI report indicates that also on October 24, 1961, you ob-
tained a title to lot 3, which is in the Palmcroft subdivision in
Phoenix, AZ.

Are you familiar with that?

Justice REHNQUIsST. Certainly, we owned a home in Palmeroft, AZ
from about——

Senator KEnnEpy. Well, did you acquire it in 19617

Justice REHNQUIST. Yes, that sounds right.

Senator KENNEDY. And October 24 sounds like about the time?

Justice REHNQUIsT. Yes, that sounds right.

Senator KENNEDY. Do you still own that?

Justice REHNQUIST. No.

Senator KENNEDY. You sold it. When did you sell it?

Justice REHNQUIST. ] believe early 1969.

Senator KENNEDY. On that particular provision, there is a report
by Mrs. Gladys Cavett, who is the Customer Service Department,
Arizona Title Co., who advised that further research of the records
of the title company revealed a warranty, deed number 328623,
dated July 30, 1928, relating to lot 3 of the Palmcroft subdivision,
Maricopa County, AZ.

And article 11 of the warranty deed is as follows:

No lot nor any part thereof within a period of 99 years from the date of filing of
the record on the plot of Palmcroft shall ever be sold, transferred or leased to, nor
shall any lot be a part thereof, within said period be inhabited by or occupied by
any person not of the white or Caucasian race.

Were you familiar with that particular provision?

Justice REuNQUIsT. I certainly do not recall it, no.

Senator KENNEDY. Well, would you have read through the war-
ranty deed when you bought the land? Do you have any recollec-
tion? It is a long time ago.

Justice REnNquisT. It is 1961. I simply cannot answer that, Sena-
tor. It was a title company transaction, I think, and one relies on
the title company for the sufficiency of the deed.

I simply cannot answer whether I read through the deed.

Senator KENNEDY. But you have no knowledge whether in that
warranty—you did not examine the warranty deed about any re-
strictions on the property?
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Justice REHNQUIST. [ certainly have no recollection of it.

Senator KENNEDY. Would you now, if you purchased property?

Justice REHNqQuIsT. Would I——

Senator KENNEDY. Yes. Would you now examine the warranty if
you purchased property today?

Justice REHNQUIST. Well, if a lawyer were handling the thing for
me, and there were any sort of a complicated warranty, I think I
would tend to rely on the lawyer.

Senator KENNEDY. Even when you are familiar that there were
those kinds of restrictions in many parts of the country—I expect
even in my own part—with regard to either Caucasians, whites,
blacks, or Jews?

Justice REnNquIsT. Your question is would I examine a warranty
deed now?

Senator KENNEDY. Yes, to see if there is any restriction. Would
you care if you joined a country club or something that restricted
women or Jews——

Justice REANQUIsT. Oh, no, certainly not.

Senator KENNEDY [continuing]. Or blacks?

Justice REHNQUIST. No.

Senator KENNEDY. Well, you would know about that, then. You
would find about that before you made application, I assume.

Justice REANQUIST. Yes, I would.

Senator KENNEDY. Well, would you check and see if there were
any restrictions in terms of the purchase of property?

Justice REHNQUIST. Well, in terms of—yes, I think [ would.

Senator KENNEDY. Well, you did not before, evidently; you did
not in 1961.

Justice REHNQUIST. It simply had not occurred to me.

Senator KENNEDY. Well, when did it start occurring to you?

Justice REHNQUIsT. Well, the discussion today, or last evening
certainly has brought it out. [Laughter.]

Senator Kennepy. Well, you do not think that you should have
before, any time? You do not think you should have before today,
or yesterday?

Justice REanquist. Well, I must say my normal approach in
looking at a statement, or a statement of title, was does it convey
good title and that sort of thing. I certainly not only thought, but
knew, that this sort of a covenant is totally unenforceable and had
been for years, since a Supreme Court decision a long time ago.

So, while very offensive, it has no legal effect.

Senator KENNEDY. Well, did you sign the deed of transfer when
you sold the property?

Justice REHNQUIST. I am sure I must have.

Senator KENNEDY. Well, was the restriction still in it then?

Justice REHNQUIST. | cannot answer from my own knowledge, but
certainly, we had done nothing to remove it, as I recall, in the
years—I would think it probably was.

Senator KENNEDY. Let me go to the Laird v. Tatum situation Mr.
Justice.

You wrote a memorandum justifying your decision to sit on the
case, did you not?

Justice REHNQUIST. Yes, I did.
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Senator KENNEDY. And you talked about the ABA standard, that
it talked about not just impropriety, but the appearance of impro-
priety, and you basically had already made up your mind about
that issue and about the very case that raised the issue in Tatum v.
Laird. And 1 would suggest there was no abstract constitutional
question. You were discussing the very case you later decided to
rule on. You told Senator Ervin when you thought about the
merits of the case, which was then in the court of appeals. You in
the case arrived on the Supreme Court decision, sat on the case,
and made the ruling, and cast the deciding vote, 5-to4.

In your testimony before Senator Ervin in the subcommittee you
said,

My only point of disagreement with you is to say whether, as in the case of Tatum
v. Laird that has been pending in the court of appeals here in the District of Colum-
bia, that an action will lie by private citizens to enjoin the gathering of information

by the executive branch, where there has been no threat of compulsory process and
no pending action against any of those individuals on the part of the government.

One of the obvicusly fundamental principles of the judicial
gystem is that the judges have to be fair and impartial, and judges
are not supposed to sit on cases where their minds are already
made up.

You had basically made up your mind on that issue, had you not,
Mr. Rehnquist?

Justice REHNqQuUIST. Senator, as you say, 1 prepared a memoran-
dum considering the request that I disqualify myself in deciding
that T was not obliged to, and that I should not. I think disqualifi-
cation is a judicial act, and T do not believe that I ought to be in a
position here of defending something that I did in that capacity as
a Supreme Court Justice.

Senator KENNEDY. Well, the question, I think, is whether you
had taken a position on it. This is not what you may consider an
ordinary case. It was involving the demonstrators—it invelves first
amendment rights—demonstrators, surveillance by military per-
sonnel. You basically resented those demonstrators. Now you had a
chance to do something about it. You indicated what your position
would be; whether it was a justiciable cause, in response to an ex-
change with Senator Ervin. You made up your mind evidently that
those demonstrators were not going to get their way in the Su-
preme Court, even if you had to sit on the case to break a tie, even
if you had to violate the ABA rules and the fundamental principles
of justice to do it. I thing that is wrong. I am not alone in that
thinking. I do not know if you are familiar with the articles that
were written by Jack MacKenzie about this case. It says, “Justice
Rehnquist called this exchange”’—the one I just read, where you in-
dicated that there was not a justiciable cause in the Tatum v.
Laird—"in his memorandum, ‘a discussion of the applicable
law’ "—these were the words you used in your memorandum on
this issue. And then MacKenzie continues, “But this, as all lawyers
will recognize, and most lawyers will freely state, is not a mere dis-
cussion of the applicable law; it is a statement of how the law
should be applied to a particular case. And, try as he might to re-
state the matter, Rehnquist judged the rights of parties after giving
his view.”

What is your reaction to MacKenzie's conclusion on this as well?
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hJustice Rennquist. That I was performing a judicial act, and
that——

The CHAIRMAN. The Senator’s time is up, but we will let him
answer this question.

Justice REHNQUIST [continuing]. I ought not to be called upon
somewhere else to justify this.

Senator KENNEDY. Mr. Chairman, I would just ask that the
Rehnquist memorandum, the exchange with Senator Ervin, and
the McKenzie article be printed in the record.

The CHAIRMAN. Without objection, so ordered.

[Documents follow:]
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a riot, again which is close o associational rights, That the executive
branch or the legislative branch may not even propose legislation like
that, that the executive branch may not submit it or that Congress
may not even debate it, is, I think, the logical conclusion to be drawn
from such a broad extension of the chilling effect doctrine,
. In short, I think you have got to have some governmental sanction
im on the person before you get a first amendment problem.
enator Egvin. What more sanction can you have imposed on peo-
ple than for the military, for example, to send military agents to
photograph people and have helicopters flying overhead to watch
them ¥ Isn’t that governmental sanctiont

Mr. Reaxquist. No, it is not a governmental legal sanction, in my
opinion.

Senator Ervix, What is it? In other words, I don’t think that the
Constitution permits the President of the United States to use mili-
tary forces to discharge functions of a national police force or to spy
on the civilian population of this country.

Mr. Reanqoist. Well, certainly the Posse Comitetus Act places
substantia) limitations in that area.

Senator Ervrx, But it does not authorize the President to use the
military except to suppress insurrection ageinst the Government or
violent actions which are so serious in nature ss to obstruct the en-
forcement of the Federal Constitution or Federal laws or interfere
with the ordinary course of justice in the courts. That is all the power
he gets under the Constitution and under the acts of Congress imple-
menting the Constitution.

There i3 not a syllable in there that gives the Federal Government
the right to spy on civilians; that is, which gives the Army the ri
to spy on individuals who are not connected with the mJ{\ta.ry o
we even had them spying on people in churches where presumably
they had gone to worship the Almighty according to the dictates of
their own cansciences. :

Mr. Bernquist. Well, as I say, I think that was unauthorized and
reprehensible. I do disagree with you as to the first amendment
question.

Sensator Ervin. Well, do you agree with ms that the legislative
branch of the Government has no right to collect information which
tends to stifle the individual’s inclination or desire to exercise his
first amendment rights?

Mr. Reanqoier. I agree with that it can’t collect it by compulsory
process,

Senator Ervin. But you do take the mj'tion that the Army or the

Justice Departzent can go ont and under surveillance

who are exercising their first amemﬁnen.t rights even tho guch

action will tend to discourage people in the exercise of those rightst
_Mr. Bearquist. Well, to say that I say they can do it sounds

either like T am advocating they do it or that Congress can't prevent

it or that t(."ﬁ?ngm has authorized it, none of which propositions do
agres wi -

My only point of disegreement with you is to say whether as in
the case of Tatum v. Laird that has been pending in the Court of
Appeals here in the District of Columbia thet an action will lie by
private citizens to enjoin the gathering of information by the execy-




234

803

tive branch where there has been no threat of compulsory process and
10 pending action against any of those individuals on the part of the
Government.

. Senator Erviv. Well, now, this information that is collected goes
into the Government files, doesn’t it, and it is used to determine
whether a man will be employed to work for the Government, and in
some cases it is even made accessible to private industry for them to
determine that question ; is this not true?

Mr. ReanquisT. I am not certain what use was made by the in-
formation gathered by the Army. The Justice Department hes its
owL investigation made at the time a person seeks employment and,
so far as I know, the information gathered by the Army was not
used by the Depariment.

Senator Exvin, We have a great deal of difficulty ﬁnd.i.n,ghout what
use the Army made of it. As a matter of fact, it appears here from
testimony that the second in command of the military intelligence
didn’t even know that the information was over at Fort Holabird in
2 computer, and still they want us to believe some little doughboy
who was sniped at in the Detroit riots was in some way hep to that
information when the second in command of militery intelligence
didn’t even know where it was or what it was.

-In 8 dissenting opinion in & case from Arkansas where the State of
Arkansas required teachers to make a disclosure of all the organiza-
tions they had belonged to for 5 years, Justice Harlan dissented from
the ruling that the information sought there didn’t serve a legitimate
State purpose, but he laid down this proposition: he said when the
(Government goes to exercise its investigatory power there are two
questions that have to be answered. The first is that the information
which the Government seeks must be for a legitimate governmental
purpose and, second, that even if it is for a legitimate governmental
‘purpose, it must be relevant to the accomplishment of that purpose.

Do you agree that is a coryect statement of law
. Mr. Reaxnquier, Certainly I egree when the Government seeks to
.obtain it either by threat of. discharge from a job or by threat of
compulsory process.

.Senator ExviN. But you think the executive branch of the Govern-
ment can go out and ogtain it either by overt or covert methods, and
no constitutional question is involved even though it may intimidate
people in the exercise of their first amendment rights?

M?r. Remwnquibr. Senator, I think you are putting words.in my
.mouth which I have no desire to have put there. I do not think there
is & first amendment violaticn in that situation. However, the general
-authority of the Government to do that, or when Congress has au-
thorized it, these situations may present an entirely different question.
: Senator Ervin. The inference I would draw is that the tﬁower of
the Congress under the Constitution is inferior.to that of the execu-
tive branch of the Government, : .

Mr. Reaxquist. Certainly-I would hope you wouldn’t draw it from
anything I have said because I don’t believe that. .-

) r Ervin, Well, in other words, a congressional committee
can’t get information t people under certain circumstances but
the Army or any other Government agency can go out and collect that
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A JUDGE AND HIS CAUSE

“Although a judge has been appointed by imperial power yet
because it is our pleasure thal all litigations should proceed without
suspicion, let it be permitied 1o him, who thinks the judge under
suspicion, Lo recuse him before issue joined, so that the cause go to

another.”
Justinian Code

“No man can be a judge in his own cause.”
Sir Edward Coke (1614)

Just as the independence and the impartiality of a court
seem o go togcther, so is it hard to separate an attack on a
court’s independence from an attack on its ability to be fair. Any
time a president of the United Siates—be he Nixon, Roosevelt,
or whoever——makes a poliucal issue of his determination Lo “turn
the Supreme Court around,” thcre is an attack on the court’s
independence that is fraught with danger for justice and the
appearance of justice. Some conservatives may smack their lips
at the hope for change, liberals may quail at the prospect of lost
civil liberties; but thoughtful persons of left and right and middle
will be concerned over the politicization of the highest court. The
concern will be no less when the Court is conservative and its
attackers are liberal.
Periods of such marked and conspicuous change put a heavy

207



231

208 The Appearance of Justice

strain on judicial ethics. Failure of a jurist to abide by high
cthical standards can exacerbate the tensions that alrcady run
high when the courts are confronted by highly emotional,
somewhat political, and decply divistve issues. Observance of
cthical restraints can ease tension and produce judicial decisions
that arc not only more fair, but thal are also perceived as such.

‘ven under fairly normal circumstances, the changes in
Supreme Court personnel can be unsettling (o the law. Justice
Felix Frankfurter, in a 1950 dissent from the Court’s third
change of direction in search-and-seizure law in three years,
complained: “Especially ought the court not reenforce needlessly
the instabilitics of our day by giving lair ground for the beliel
that Law is the expression of chance—for instance, of unexpected
changes in the court’s composition and the contingencies in the
choice of successors.” In the spring of 1971, Justice Hugo L.
Black dissented from an overruling made possible by the
replacement of two justices by Nixon appointees. “This precious
fourteenth amendment American citizenship should not be
blown around by cvery passing political wind that changes the
composition of this court,” said Black. “While { remain on the
court | shall continue to oppose the power of judges, appointed
by changing administrations, to change the Constitution from
time o time according to their notions of what is ‘fair’ and
‘reasonable.’ ™

In the fall Black was gone, and with him John Marshall
Harlan, and the winds of change were stirring anew. After a
period of surveying a field of unqualified candidates, a period
that itself was disquieting to those who appreciated the loss of the
two judicial giants, the Nixon administration at last came up
with two qualified nominees, Lewis F. Powell, Jr., and William
H. Rehnquist. Both men were aptly classified as “conservatives,”
and cven allowing for some slippage between a president’s
expectations and a justice’s performance, the third and fourth
Nixon nominees were certain to have a profound effect on the
Supreme Court’s future course. Powell’s prestige and the moder-
ation that for the most part had tempered his philosophy enabled
hiin to sail through Senate confirmation with but a single
dissenting vote. Rehnquist, however, had been the cutting edge
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of Nixon's major dilferences with Congress, civil libertarians, and
civil rights advocales. His confirmation on December 11, 1971,
by a vote of sixty-cight to twenty-six, followed a biucer battle
during which senators—bath those who opposed him and some
who ended up voting for him  were frustrated in their efforts o
question Rehnquist about his views because he invoked the
“atorney-client” privilege as the president’s “lawyer’s lawyer.”
‘This chapter deals with how Rehnquist responded to the
cthical issues raiscd by his sitting in judgment on matters deeply
affecting his former client, the president. The sad conclusion—
sad because it must be made of a jurist with brains, ability, and
dedication to the Court—is that Rehnquist’s performance was
one of the most serious ethical lapses in the Court’s history. Sad,
(oo, because his behavior, documented in his own extraordinary
memorandum justifying his conduct, came at an ethical water-
shed when the distress of past scandals was supposed to be behind
us. The memorandum, the only one ever published by a justice in
response o a motion to disqualify himself (such motions are
themselves almost as rare), is itself a monument both to
Rehnquist’s technical ability and to his ethical shortsightedness.
If the standards set forth in the memorandum are allowed to
stand for Supreme Court justices or for the lower federal
judiciary, we shall have learned nothing for all our anguish.
Rehnquist had been through much of the anguish himself, first
in giving advice to Attorney General John N. Mitchell during
the Fortas cpisode in the spring of 1969, later that year as the
lawyer trying to usher the Haynsworth nomination through the
Senate, and in 1970 while performing similar functions for both
the Carswell and Blackmun nominations. Indeed, he appeared to
have learned from the Haynsworth fight that whatever might be
said in judgment of that unfortunate nominee, the Senate had
opted for a stricter ethical standard for the present and luture.
The Justice Department’s correspondence with the Senate Judi-
ciary Committee over Justice Blackmun’s finances carried a
notation that perhaps the old disqualification statute itself had
been given a stricter modern meaning by the way the Senate
interpreted it in the Haynsworth vote. And Rehnquist, quite
possibly the author of that comment, testified at his own hearing
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that as a justice “my own inclination would be, applying the
standards laid down by [the disqualification law] and to the
cxtent there is no conflict between them and the canons of
judicial cthics, to try to follow that sort of stricter standards that 1
think the Senate, by its vote, indicated should prevail.”

Senators had been anxious 1o know whether Rehnguist would
consider himself qualified to sit in the forthcoming test of the
president’s power to wirctap, in the name ol national sceunity
and without court authorization, individuals classified by the
executive branch as domestic subversives. After many questions
on the subject, Rehnquist assured the Judiciary Committee that
since he had given key legal advice in the preparation of the
Justice Department’s position before the Supreme Court, he
would not sit in the case although he did not personally sign the
government’s legal brief. Similar anxieties were expressed about
Powell’s participation in the same case, in view of his strong
published statements that opponents of wiretapping were exag-
gerating its dangers. (Justice Rehnquist did indeed recuse himself
in the case as the Court rejected the Justice Department’s
position by an eight to zero vote in an opinion by none other
than Justice Powell.) Rehnquist indicated also that he would not
sit in another important case, testing the power of prosecutors,
grand jurics, and even congressional committees o give only
limited or *“‘use” immunity from prosecution rather than total
immunity when coercing them into giving self-incriminating
testimony. In that casc Rehnquist had actually signed the brief
and had been prepared to argue for the government in support of
such power. (The decision, which incidentally upheld the
constitutionality of the procedures later used to squecze testi-
inony from many Watergate suspects, was by a five to three vote,
with Justice Powell again writing the majority opinton.)

The most ethically sensitive cases that faced Rehnquist were
the Branzburg and Tatum cases. The Branzburg case pitted much
of the newspaper industry against the government’s claimed
power to subpoena unpublished and sometimes confidential
information from newsmen Paul M. Branzburg of the Louisville
Courier- fournal, Earl Caldwell of the New York Times, and Paul
Pappas of television station WTEC-TV in New Bedford, Massa-
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chuscuts. ‘The 7atum case, which would ultimately produce the
famous Rehnquist memorandum, raised the question of whether
peace workers and antiwar groups could take the government to
court over the army’s program of surveillance, infiltration,
intelligence gathering, and dissaimination to other federal agen-
cies of information about law-abiding civilians.

Another case with a lurking though perhaps a more tenuous
cthical question was the Grave! case, involving the government’s
attempt to elicit grand jury testimony about the source of the
copy of the Pentagon Papers that came into the hands of Senator
Mike Gravel, Democrat of Alaska, and that he published after
unsuccesslully trying to make it a part of Congress’s official
record, Rchnquist as assistant attorney general had fired the first
volley in the Pentagon Papers fight by telegraphing editors at the
New York Times and The Washington Post to ask voluntary
suspension of publication, a request that, when refused, was
converted into a demand and a court complaint to enjoin
publication. So far as anyone knew, Rehnquist had little to do
with the Pentagon Papers after dealing with the issue of prior
restraint on their publication by the press (decided in the
newspapers’ favor in June 1971) and before his Supreme Court
nomination the following October. While the Gravel case also
involved the Pentagon Papers and whether they could be
lawfully disclosed to the public, the legal issues were different.
Whilce Justicc Rehnquist clearly would have been disqualified
from the prior restraint case, it is harder to insist on the basis of
known {acts that he should have stayed out of the Gravel case.

Although it was not a surprise to see Justice Rehnquist on the
hench taking part in the Gravel hearing, it was a shock (o see him
there when the Branzburg and Tatum cases were called for oral
argument. Assistant Attorncy (General Rehnguist had been the
Justice Department’s chief public spokesman, second only to the
attorney general himself, for the Justice Department’s controver-
sial policy of subpoenaing newsmen for investigations of Black
Panthers and other groups. On one occasion immediately
reealled by newsmen, Rehnquist had appeared in the role of
administration spokesman to defend the department’s 1970
subpoena guidclines, which his Office of Legal Counsel had
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helped 1o preparve. He played the apologist’s role on a pancl of
commentators that included critics of administration policy. The
cuidelines were instructions to United States Attorneys’ offices
across the land, and they served as “litigating” matcerial that the
rovermnent cited in every court case to show the reasonableness
ol Mitchell’s policy. justice Rehnquist, from the outset of his
Supreme Court service an active questioner from the hench.
showed no consciousness of impropriety in his lrequent give-and-
take discussions with counsel for the three newsmen. He said
nothing, however, during the entire oral argument in the 7am
case, perhaps signaling that it did invelve an cthical question on
which he was reserving judgment This unaccustomed reticence
only added confusion to the stunned surprise of counsel for Arlo
Tatum, dircctor ol the Central Commitcee for Conscicntious
Obijectors, and the other political dissenters who were trying to
maintain their suit against the army. Did Rehnquist actually
intend (o vote in the case or was he merely sitting to hear the case
ot of interest? Was he there on some sort of provisional basis to
determine for himsell whether his previous involvement was
disqualifying? Unlikely as this was, did not this possibility
counscl caution to anyone tempted to move to strike the justice
from the case? If the justice were inclined against participating, a
move to recuse him might offend not only him but perhaps others
on the Court as well. Senator Sam J. Lirvin, Jr., the Noith
Carolina Democrat whose outspoken defense of privacy righis
and IFirst Amendment freedoms later entered millions of Ameri-
can households through televised coverage of the Watergate
hcarings, was more sensitive than most to why Justice Rehnquist
should not sit; but sitting alongside lawyers from the American
Ciavil Liberties Union in the High Court’s hearving room, he
quictly counscled the cautious approach. Ervin, who joined the
argument as a [riend of the court on the side of the civilian
plaintifls, was unwilling 1o assume the worst. He recalled that
when he argued in the Darlington labor cascs, justice Potier
Stewart sat on the bench but dropped out when something said
at the hearing reminded him of a close association with a texuile
oflicial.

Broadly, Rehnquist was considered disqualified because of his




242

A Judge and Fhs Cause 213

role as principal administration defender and witness at exten-
sive hearings on military surveillance held before Ervin’s Sub-
committce on Constitutional Rights. There Rehnquist stated
that the Pentagon program, however unwise or regrettable, did
not vidlate anyonc’s constitutional rights. Specifically and cru-
cially, he had testificd that the 7atum lawsuit, which was pending
in lower courts while the Ervin hearings were under way, was nol
“justiciable’’; that is, it was the kind of lawsuit that courts should
and would dismiss as judicially unmanageable. This was the very
issue in the case when it reached the Supreme Court.

Furthermore, Rehnquist had made clear o Ervin the depart-
ment’s determined resistance to any legislation attempting to
control the military practices—which he said had stopped
anyway—or to any attempt to impose a judicial remedy by
statute. The problem was best left to the “self-discipline” of the
cxecutive branch, Rehnquist testified in a vein that later became
so much more familiar to Americans when the war and
Watergate were aired publicly.

Central 0 the administration’s position that there was no
violation of constitutional rights was its contention that nobody
had becn hurt. It was not enough, in this view, that there was no
congressional authorization for the program, or even that the
military exceeded its constitutional bounds by intruding into the
civilian sector of American life. The program would have been
unconstitutional not because of its mere existence, but only if it
actually infringed the rights of specific plaintifs who went to
court. According to the 7atum complaint, the surveillance did just
that by threatening the privacy of political dissidents and
hindering their exercise of First Amendment rights of free speech,
assernbly, and political association. But, said the Justice Depart-
ment, Tatum and his [ricnds were not hindercd; they continued
meeting, marching, protesting the war, and they even went to
court to assert their rights to do so. Tatum countered by pointing
to that portion of his complaint that specified that other less
hardy souls were indeed inhibited from associating with the
‘T'atums and other protesters. 1t was not denied—indeed, it could
not be denied under the rules of pleading. When a party moves
to dismiss a lawsuit without undergoing a trial, it must accept
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cvery charge in the complaint as true, at least lor the sake of
argument, and then go on 1o show the court that there is no casc
under the law even if all the charges are truc.

In farge measure the case came down to how one viewed First
Amendment vights and the measures necessary o sadeguand
them. To civil libertarians, First Amendment rights are not only
hasic, they are also very fragile. They need the solicitude of
courts —what Justice William J. Brennan, Jr., calls “breathing
space”—to survive. Government conduct that discourages lice
cxpression may defy precise measurement, since the identities of
those discouraged are often by definition unknown and unknow-
able. When the federal government or a state is challenged on
these grounds, it conventionally argues that there is nobody in
the case with the requisite injury, no one with the kind of legal
standing to make the case judicially manageable.

This description of the issues might seem weighted on the side
ol the Tatum plaintiffs, but it is their perspective that must be
appreciated when considering their ethical complaint. The rest
of the ethical issuc is whether the complaint was grounded on a
reasonable fear that the jurist was biased against them. They said
that they felt just such a fear about a jurist who not only was out
of sympathy with their cause but also had publicly stated his
opinion that they had no case.

On June 29, 1972, the Supreme Court ruled against the
newsmen. Three days earlier the Court had ruled that the Fatum
tawsuit should be dismissed without a (rial to examine the
Pentagon practice or to demonstrate the alleged injuries. Each
time the vote was five to four and each time the four Nixon
appointees—Chiel Justice Burger and Justices Blackimun, Rehn-
quist, and Powell—were joined by Justice White (o make the
majority. In each case the dissenters werc Justices Douglas,
Brennan, Stewart, and Marshall. By the same margin and by the
same lineup the Court rejected the contention of Senator Gravel,
which the Scnate itself had supported, that the senator and his
aide were constitutionally immune from inquiry into the acquisi-
tion of the Pentagon Papers. On these highly contested issues at
lcast, the Supreme Court had indeed been turned around, the
result swung by appointees of a different philosophy.

!
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With little hesitation, both the American Civil Liberties Union
on behalf of the Tatum plaintiffs and Senator Gravel decided to
seck a rehearing and disqualification of Justice Rehnquist.
Although the newsmen and their lawyers appeared (o have a
stronger claim than Gravel 10 an ethical challenge, it was not in
their strategic interest o file a protest and they did not. In two of
the three cases the withdrawal of Jusiice Rehnquist would not
have made a diflerence, since a four 1o four vote would only
affirm their contempt convictions for refusing to cooperate with
grand juries; the third newsman, Caldwell, by this time was no
longer sought by the grand jury. Some counsel privately
cxpressed reluctance (0 appear to join a cabal of dissatishied
litigants in moving against Justice Rehnquist in so personal a
manner. Unquestionably the course of moving o disqualify a
justice would be a disagreeable, abrasive process, but the ACLU
deemed the legal issuce clear enough. If they had been silenced by
a Velvel Blackjack, they would remain silent no longer.

“This motion is not made lightly,” the ACLU (old Justice
Rcehnquist, “*but only after carclul consideration by counsel and
their colleagues in full knowledge of its unprecedented nature.”
The only precedent the ACLU could cite for such an action by a
party was that unhappy cpisode in 1945 when the losing party in
a celebrated miners’ wage dispute had called for a rehearing on
the ground that Justice Black, whose law pariner of two decades
carlier had argued for the labor union, should not have
participated. The Court rejected this motion, however, with a
mosl unusual separate concurrence by Justice Robert H. Jack-
son, joined by Justice Felix Frankfurter, pointing out that a
justice’s colleagues lacked power (o judge the propricty of his
action. Two years later, in a bitter open letter, Justice Jackson
made clear that he indeed disapproved of Justice Black’s role in
the case. (Current canons support Justice Black and call for
disqualification only where the case was in the law firm when the
jurist and lawyer were partners.} Thalt regretlable precedent did
not augur well for the ACLU or for the Court’s ability to handle
the new motion dispassionately.

Accompanying the motion asking Justice Rehnquist to step
aside was a petition for rchearing addressed to the entire Court.
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The petition pointed o five separate instances in which the
ACLU claimed that the five-member majority had accepted as
though proven critical facts that underlay the decision, including
the unproven assertion that the government had destroyed key
surveillance records whose existence had been part of the
complaint. In additon, the petition contended, the majority
opinion had ignored numerous assertions of fact by the plaintifls
that, under the previously mentioned pleading rules governing
motions to dismiss, must be accepted by the courts. It was
needless to add that none of these alleged errors could have been
committed by the Court if there had been no majority, since the
consequences of a four to four tie vote are an aflinnance of the
lower court’s judgment, which was that the case should go to trial
vather than be dismissed, and no written opinion of any kind.
T'he petition seemed correct in all respects and was most
tcmperatcly worded. There was no opportunity for the govern-
ment to disputc these points since the Supreme Court’s rules do
not call for an answer to a rehearing request unless the Court is
considcring granting it.

‘The motion to recuse Justice Rehnquist was based in part on
the same federal disqualification statute, Section 455 of Title 28
of the U.S. Code that had been debated during the Haynsworth
fight: “*Any justice or judge of the United States shall disqualify
himself in any case in which he has a substantial interest, has
been of counsel, is or has been a material witness, or is so related
to or connected with any party or his attorney as to render it
unproper, in his opinion, lor him tosit. . . .

The second prong of the ACLU motion, more telling as a
mattcr of policy though not based on any yet-recognized law, was
the new ABA Code of Judicial Conduct. The code had been
published in final dralt form and was then scheduled for final
ABA approval at the summer convention. Approval ook place
on schedule and the code was ABA policy by the time the
Supreme Court convened again in the (ail.

The motion said Rehnquist had been a self-styled Justice
Department “spokesman’™ on the broad question of the constitu-
tionality of surveillance and had appeared twice as a witness
hefore Ervin’s subcommittee. On one occasion the witness said he
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did not agree that “there are any serious constitutional problems
with respect 1o collecting data on or keeping under surveillance
persons who are merely exercising their rights of peaceful
assembly or petition to redress a gricvance.” The witness did not
lirnit himself ©0 such generalitios, the petition continued, but
instead, “the concrete factual setting which he chose to discuss
was the surveillance of civilians by the United States Army as
depicted in the pleadings and the District Court decision in
Tatum o. Lawd, the very lawsuit” he voted on as a justice. A
second statement had been even more pointed as Assistant
Auorney General Rehnguist told Yevin:

My point of disagreement with you is to say whether in the case of
Tatwn v, Faivd that has been pending in the Court of Appeals here in the
District of Columbia that an action will lie by private citizens to enjoin
the gathering of information by the executive branch where there has
been no thrcat of compulsory process and no pending action against
any of those individuals on the part of the Government.

Besides speaking publicly in the same vein, Rehnquist also
complied with a request from Scnator Roman L. Hruska,
Republican of Nebraska, for a legal memorandum supporting his
constitutional thesis. The memorandum denied that there had
been any interruption in robust debate as a result of the program
of surveillance. In addition, Rehnquist during the hearings had
been the government’s custodian of large amounts of computer-
ized cvidence that the ACLU had been (rying to get.

As for the new ABA code, the motion emphasized the broad
admonitions of canon 2 that a judge “should avoid impropriety
and the appearance of impropricty in all his activities” and
¢anon 3C requiring disqualilication when “his impartiality
might rcasonably be questioned.”” 'The ACLU said it was by no
mecans questioning the good faith of Rehnquist’s pre-judicial
expression of views. “Indeed, it was preciscly because of the
clarity and finality ol his testimonial views and the intimacy of
his knowledge of the evidentiary facts al issue in this case that the
respondents [the 7Tatum plaintifls] were convinced that Mr.
Justice Rehnquist would not participate in the Court’s delibera-
tion and dccision. . .7
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The disqualification statute, strictly construed, was indeed
severe, the ACLU admiltted, but it argued that, in the language
of an important 1955 Supreme Court decision, it “may some-
times bhar trial by judges who have no actual bias and who would
do their very hest o weigh the scales of justice equally between
contending parties. But to perform its high function in the best
way ‘justice must satisfy the appearance of justice.” ” There was
no need to get into the question of actual bias, the ACLU said,
when the judge has merely the normal concern about a case he
had started before going on the bench. Citing a decision
disqualifying then federal trial judge G, Tarrold Carswell from a
case that had been handled in his ofhee when he had been
United States attorney, the ACLU described it as “the interest
that any lawyer has in pushing his case to a successiul
conclusion.” This was a broad definition of the term “case”
suggested by the fact that the Ervin hearings and the Tatum
lawsuit were parallel proceedings going on in diflerent forums.

Under the circumstances, said the ACLU,

Mr. Justice Rehnquist’s impartiality is clearly questionable because of
his appearance as an expert witness for the Justice Depariument in
Senalte hearings inquiring into the subject matter of the case, because of
his intimate knewledge of the evidence underlying the respondents’
allegations, and because of his public statements about the lack of merit
in respondents’ claims.

The answer came from the Court and the justice on October
10, 1972, the first decision day of the new term: “Motion to
withdraw opinion of this Court denied. Motion to recuse, nunc pro
tune, presented o Mr. Justice Rehnquist, by him denied.” There
followed a sixtcen-page memorandum by the justice that was as
unusual for its content as it was unprecedented in law,

First the memorandum disposed of the ABA code as a scparate
and distinct basis for decision on the motion. “Since I do not read
these particular provisions as being materiaily diflerent from the
standards enunciated in the congressional statute, there is no
occasion for me to give them separate consideration,” Justice
Rehnquist said. This was a startling statement in light ol the
universally acknowledged fact that the new canons sct a much
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stricter disqualilication standard than the existing lederal statute.
As discussed in the previous ehapter, the new canons applied the
“appearance of justice” test that would disqualily a judge in a
doubtlul case in place of the “duty to sit™ concept that federal
judges had evolved so that they would sit in the doubtful cases.
For his legal authority in support of this remarkable conclusion,
the justice cited none other than the 1969 report of the Senate
Judiciary Committee inajority supporting the Haynsworth nomi-
nation, which argued thalt the old canons then in effect should be
read to harmonize with the federal- statute in judging that
nominee’s cthical conduct. That this was dubious authority
indeed was underscored by Rehogquist’s own confirmation hear-
ing (cstimony, quoted earlier in this chapter, that the full
Senate’s vote against Judge Haynsworth, which had of course
rejected the Judiciary Committee’s views, inclined him, in ap-
plying the federal disqualification law, “(0 the extent there is no
conflict between them and the canons of judicial ethics, to try to
follow that sort of stricter standards that I think the Senate, by its
vole, indicated should prevail.”

Having reduced his problem (o the dimensions of the less
restrictive federal law, Justice Rehnquist proceeded to take the
narrowest possible view of the word “case.” Said he: “I never
participated, cither of record or in any advisory capacity, in the
District Court, in the Court ol Appeals, or in this Court in the
government’s conduct of the case of Laird v. Tatum.” He added,
“Since | have neither been of counsel nor have I becn a material
witness in Laird v. Tatum, these provisions are not applicable. . . .
I did not have even an advisory role in the conduct of the case of
Lawd v. Tatum. . . 7

Turning (o the statements made before the Ervin subcommit-
tce, Rehnquist said there were two. One, in his prepared
statement, was simply that the government had retained one
printout from the army’s computer for inspection by the court in
the 7atum casc. Justice Rehnquist quoted this statement in his
memorandum. He did not quote the second statement, however,
the one set out in full on page 217. Il he had, he might have laced
the disqualification issue more squarely. T'his was the remark of
wilness Rehnquist disagreeing with Chairman Ervin over
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whether “an action will lie™ i the case of Tanen . Land Justice
Rcehnquist called this exchange “a discussion of the apphicable
law.” But this, as all lawyers will recognize and most lawyers will
freely state, is not a mere discussion of the “applicable law.” Tt is
a statement of how the law should be applicd o a particular
case. Time afiee time throughout the memorandum’s sixteen
pages, Justice Rehnquist repeated that characterization ol his
Scnate testimony, Time after time he refused to treat the ACTLU
charge that he had commented on the merits-- or, as witness
Rchnquist had testified, lack of merits—of the lawsuit itself.

For example, the memorandum said that since most justices
come to the hench no earlier than their middle years, * It would
be not merely unusual, but extraordinary, il they had not at least
given opinions as fo constitutional tssues [emphasis supplied] in their
previous legal carcers. Proof that a Jusaiee’s ind at the time he
joined the Court was a complete tabula rasa in the arca of
constitutional adjudication would be evidence ol lack of quali-
fication, not lack of bias.” 'The ACLU had not contesied this
truism,

Later in the memorandum the justice sard that sinee no jurist
starts from dead center on such issues, it is not a ground for
disqualification that a judge has prior o his nomination
expressed his then understanding of the meanmg of some particulo
provision of the Constrtution.” | Binphasis supplied. | This, (oo, was not
contested as a general proposition.

Although the ACLU pitched that part of its argument based
on the lederal statute on the so-called mandatory clauses of
scction 430—those that require disqualification if a judge has a
substantial interest, has been of counsel, or is or has been a
material witness— Justice Rebnguist devoted most of his memo-
randum to the so-called discretionary clause—"s¢ related w0 or
connected with any party or his atorney as to render it
improper, in his opinion, for him to sit”"—on which the ACLU
apparently had deemed it useless to rely. Much of his argument
here had to do with the historic practices of diflerent justices,
some of whom sat in close cases. He noted that Justice Black had
been criticized for sitting in Fair Labor Standards Act cases but
not, to Rehnquist’s knowledge, hecause he had been the legisla-
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tion’s floor manager while a senator from Alabama. Franklurter
wrote about the evils of the antilabor injunction and helped sire
the 1933 fedcral law against it, then wrote the Court’s opinion in
a major 1941 case involving the law. Justice Jackson voted in a
1950 case based on an issue he had decided as attorney genceral
before he joined the Court in 1941. Charles Evans Hughes
criticized a decision in a law lecture a few years before becoming
chief justice and nine years later wrote the Court’s opinion in
another case overruling the decision, Justice Harlan felt free in
1961 1o join with the Court in rejecting a view he had expressed
while a judge on the Second U.S, Circuit Court of Appeals. And
Justice Holmes sat on no fewer than eight cases in which he had
taken part while chief jusuce of the Massachusetts Supreme
Judicial Court (this at a ume when the federal law on such
matters, enacted in 1891, did not apply to members of the U.S.
Supreme Court). But all of these examples, except possibly the
Holmes cases, were irrelevant, since they did not involve a justice
sitting in a case about which he had already publicly commented
while it was pending.

Justice Rchnquist’s final reason for sitling was based on
supposed problems in judicial administration posed by an
equally divided Court and the doctrine, developed in several
federal circuits but repudiated in the new ABA code and perhaps
by the Senate’s Haynsworth vote, that a jurist had a “duty 1o sit”
unless clearly disqualified. He deemed it undesirable that a case
heard by the Supreme Court should be nondecided by a
deadlocked vote. Tt should not be left “unsettled” in that fashion.
‘This concern, which is a valid concern as a general proposition,
scarcely applied to the Tatum case, which might have been quite
eflectively resolved by a four to four affirmance. A tie vote would
have sustained the court of appeals and required a trial on the
complaint. How much preferable such a result, rather than
having it decided by the vote ol a disqualified justice, fresh from
the ranks of the Nixon administration where he had made
something of a cause out of defending the challenged surveillance
practice from legal attack.

Justice Rehnquist said the “duty to sit” doctrine impelled him
to sit even though *1 would certainly concede that fair-minded
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judkges might disagree about the matier.” In addition to the
doctrine’s abandonment in the new ABA code, another code
provision seemed to apply with special relevance to his situation:
the scction that said a judge formerly employed by a governmen-
tal agency “‘should disqualify himsell in a proceeding if his
impartiality might reasonably be questioned because of such
association.” That test would seetn to call for disqualification
undler the justice’s own concession that his judgment might
indeed reasonably be questioned. But of course Justice Rehnquist
had alrcady rejected any argument based on the new code since
he saw them as not “materially different” from the standards he
was applying.

Admittedly, some close questions, intriguing to lawyers and
scholars, may arisc when a judge sits in a case with a trace of past
involvement. Ofien the proper response is a matter of degree. For
example, Justice Thurgood Marshall’s participation in civil
rights cases sometimes stirs discussion, despite the fact that jurists
of the white race decided civil rights cases without challenge for
generations,  Justice Marshall has recused himself when the
National Association for the Advancement of Colored People is a
party in a case before him but understandably does not sit out
cvery new case brought by lawyers for the NAACP Legal
PDefense FFund, Inc., where he served as director-counsel before
1962. Justice Byron R. White repeatedly declines to sit in some
criminal cases, apparently because they involve a law he lobbied
through Congress as deputy attorney general under Attorney
General Robert F. Kennedy. Others on the Supreme Court
constantly confront ethical problems with subtle features. But
there was nothing subtle about the Tatum case and Justice
Rehnquist’s relationship o it Try as he might to restate the
matter, Rehnquist judged the rights of parties after giving his
view that one of the parties had no rights and alter working to
defeat that party’s claim to rights,

Even when the Supreme Court has been taken over and
reconstituted by a series of new appointments, justice is not
administered by lining up the Court’s members and simply
polling them on controversial questions. The Court sits to decide
cascs, and unless its work is done judicially and judiciously it is

63-953 0 - 87 - 9
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not a court, it is only supreme, and that not for long if its
credibility crodes. The civil libertarians who were so heavily
engaged in the Tatum case could not expect to win on the issue in
the long run, given the High Court’s makeup, but they had a
right to expect that they would not lose the issue except in a case
decided by disinterested justices.
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Memorandum of r, Jurt‘ze REHN-
QUIST. Lo

* Respondents in this case tave mmoved
that I disquslify myself fri= participa-
tion, While neiiter the Co~t nor any
Justice individu2lly appee=3 ever to
have done so, I keve detam=ized that it
would be approp=iate for m¢ % state the
reasons which kave led to =y decision
with respect to respondezts’ =ation. In
80 doing, I do not wish to =ugpest thatI
helieve such & coursa woull 2 desirabla
or even approzrizte jr zzr but the
peculiar circumsionces presszt herel

Respondents coslend that hecause of
timony which I gave c= *zzalf of the
Department of Justice t2fire tha Sub-

b. In a motica ¢f tEix-ki2d, t=ece i1 pot
apt to be eastyzg skia fo T “eecord”
which supplies e farrual toily for nde
judication jo £ Jitipated ==rers. The
Judze will presu=ably ko =ore about
tha factnal botkervnod ¢f tis forolves
ment o matters which £30= =+ basia of
the motion thaa Jo the =oTa=m. bat with
the pamage of xa7 tioes 21 21 Rl recol-

; lection will fade 2xcapt to the exseat it iy

refreshed By trEnicripty s=5 ey thowe

‘avaitable here. XIf the mesta before ma
tursed ooly o3 Qispubei fxxzal jcfers
teces, Do purar woull e yerved by oy
detnlling my owa recollectiz= of the rele
vant foety. Siace, howeter, the maln
threst of respead-nty' motizz ks basad oo
what ssems 20 ©e a5 Incorres interpreta.
tion of tha pprliculle srarmse, T balieve
that this 3 tha exceptions! caw where
an opinion Iy warrasatel
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committee on Constitutional Rights of the
Judiciary Committee of the United States
Senate at its hearings on “Federal Data
Banks, Computers and the Bill of
Rights,” and because of other statements
I made in speeches related to this general
subjeet, I should have dizqualified myself
from participating in the Court’s eon-
sideration or decision of this case, Tke
governing statute is 28 U.S C. § 435
which provides: -

“Any Justice or judge of the United
States shall disqualify himself in any
case In which he has a substantial inter-
est, has been of counse), is or has been
a materizl witness, or Is so related to
or connected with any party or his at-
torney as to render it improper, in b3
epinion, for him to sit on the trial, ap-
pezl, or other proceeding therein.” - B

Respondenta also cite various draft
provisions of Standards of Judicial Con-
duct prepared by a distinguished com-
mittee of the American Bar Asscciation,
and adopted hy that body at its recent
annuel mesting  Sines 1745 nol sead
these particuhr provisions as heing ma-
terially different from the standards
enunciated in the congressional slatute,
there is no oceasion for me to give them
separate consideration®

Respondents it~ their motions sum-

marize their factuzl conteptions as,

follows:

“Under the circumstances of the
instant case, Mr. Justice Rehnquist’s
impartiality Is clearly questionable be-
eauss of his appearance as an expert

the Ervia Subcommittee as an “expert
witr.zas for the Justice Department™ on
the s=’act of statutory and constitution-
al Iaw dealing with the authority of the
ExecuSte Branch to gather information.
They are &lso correct in stating that
duriag tz2 course of my testimony at
that E2arizg, aad on other occasions, I°
expressad 2 cpderstanding of the law,
as estzYsied by decided cases of this
Court zz2 cf other eourts, which was
contrary to the contentions of re-
spondexts iz this case.

Respopdants” reference, however, to my

“intimss k-owiedge of the evidence

underizizz tie respondents’ allegations”
aeems to =» {o make 2 great deal of very
little. Wtez onxe of the Cabinet depart-
ments of tte Erecutive Branch is re-

. quested to scply a4 witnesy for the con-

.

gressio=g! committee hearing devotedtoa
particular subject, it is generally con-
fronted wi'y 2 minor dilemma. If it i3
to send e witzess with personal knowl.
edge of everT phase of the inquiry, there
will he vt o=2 snokeaman but a dozen.
If it is ©» secd one spokesman to testify
as to tka Depa.rtmenf.'s position with re-
spect to t:e muiter under inquiry, that
apokescmza will frequently be called upon

. to deal £&t ozly with matters withio his

own particzlar beiliwick in the Depart-
meant, bt with those in other areas of the
Departr==zt with respect to which his
familiarity tsay ho slight. I commented
on this fart in my testimony before
Senator Zrvin’s Subcommittes;

“As you n:i:ht imagine, the Justice
Depart—ezt, in selecting & witness to

witoess for the Justice Depa.rtment..a-ﬂ”‘l respo=3 to Feer inquiries, had to pick

Senate hearings inquiring into~the
subject matter of the case, because of
his intimate koowledge of the evi-
.derce underlying the respondents’ al-
legations, and because of his public
statements about the lack of merit in
respondents’ claims.”

i%eSpondents are substantially correct
in characterizing my appearance bafore

someo=e w2o did not have personal
knowledze in every field. So I ean
simply give you my understanding
" Hearings, p. 619.

There i3 oae reference to the case of
Tatum v. Lzird in my prepared statement
to the Sokcommittee, and one reference
to it in x subsequent appearance during
a co!qu‘:" with Senator Ervin, The

2. See Execotve Iteport No. 91-0" 01st Cong, Jot Sesl., Naciaation of Clement F. Hayma-

worth, Jr., pp. 10-11.
2 5 tlla
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former appears as follows in the report-

od hearings:
=Howerer, in connection with the case
of Tatum v, Laird, now pending in the
U. S. Court of Appeala for the District

. of Columbia Circuit, one priat-out from
the Army computer kas been retained
for the inspection of the court. It
will thereafter be destroyed.”

The second ecomment respecting the
casa was In a discussion of the applicable
law witk Senator Ervin, the chairman of
the Subcommittee, during my second ap-
pearance.”

. My recollestion is that the first time
I learned of the existence of the case of
Leird v. Tatum, other than having
probably seen press accounts of it, was at
the time I was preparing to testify as a

_ witness - before the Subcommittee in
March 1971, 1 believe the case was then
being 2ppealed to the Court of Appeals
by respondents. The Office of the
Depuly Attorney General, which' is

customarily responsible for eollecting ma- .

terial from the various divisions to be
used jin preparing the Department’s
statement, advised me or one of my staff
as to the arrangement with respect to the
computer print-out from the Army Data
Bank, snd it was incorporated inta tbe
prepared statement which I read to the
Subcommittee. I had then and have now
no personzl knowledge of the arrange-
ment, nor 50 far as I know have I ever
seen or been apprised of the contents of
this particular print-cut. Since the
print-oat had been lodged with the Jus-
tice Departrment by the Department of
the Army, I Jater puthorized its trans-
mittal to tha staff of the subcommittee nt
the reguest of the latter.

At the requeat of Senator Hruska, one
of the members of the Subcormmittee, T
gapervissl the preparation of 2 memo-
randum aof law which the record of the
bearings indicates was filed on Septem-
ber 20, 1971, Respondents refer to it in
their petition, but no eopy i3 attached,
and the hsaring recorda do nol contain
& copy. I would expect such & memoran-
&um to kave commented on the decision

* 93 BUPREME COU2T REPOZTEE

of tte2 Court of Appeals in Laird v
Tetcm, tresting it along with other ap-
piteble precedents in attempting to state
wkhat the Department thought the Jaw to
be iz this gensral area.

" [1) Finally, 1 mever participated,
eizar of record or in any advisory
e2recity, in the District Court, i the
Co=rt of Apzals, or in this Court, in the
goveraent's conduct of the case of Laird
r. Tatu=,

Raspondeats jn their motion do not
ex;icitly relsie their factual contentions
to t=e applicible provisions of 28 U.S.C.
§ 5. Ti= socalled “mandaton”* provi-
sio=s of tkat e2clion require disqualifica-
ticz of & Justize or Judge “in any case in

‘whizh ha hes a substantial interest, bas

been of couzsel, [or] has been a material
m:m PO

23 Since I kave neither been of
corzz2] nor Eave ] beer a materie] wit-
mess in Lerd v. Tatum, these provisiony
are not appliceble. Respondents refer to”
& m:morandT= prepared in the Office of
Lezz! Coursel for the benelit of Mr.
Justise White sho'ﬂy before he came on
the Court, relating to disqualifiention.
1 revizxed it st the time of my con-
fir—ztion kearings and found mysel
subsiantial agreement with it [ I
principal thrust is that a Justice De-
paxt-..e.nt offizial is disqualified if he
eitber sigos & plezding or brief or “if he
ectively pariicipsted im any case even
thouzh Le did_pot sign & pleading or
briet” 1 m;:j In both United States
w. U=xited Sizfes District Court for
Eastamn District of Michigan, 407 U.S.
297, ©2 8.Ct. 2125, 32 L.Ed.2d 752 (1972),
for which I was not officially respoasible
ip t=2 Depariment but with respect to

“which I essisted in drafting the brief,

2rd i= S & E Contractors v, United
Btaiza, 426 TS, 1, 92 S.Ct. 1411, 81
L.E223 658 (1972), in which I had only

“en gdvizory rele which terminated im-

mediztaly prior to the commencement oll
the Itization, I disqualified rn;nelf
Sirzz I did not have even an advisory role
in tr2 conduct of the case of Laird V.
Tatum, the application of such a role
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would pot require or suthorize dis- -

qualification here.

This leaves remainicg & so-called dis-
eretionary portion of t:a section, re-
quiring disqualification wiere the judge
*is so related to or conmacted with any
party or his attorney 23 ‘o recder it im-
proper, in his opinion, for him to sit.on
the trial, appesl, or otker proceeding
therein.” The interprelation and ap-
plication of this sectinn by the various
Justices who have sat on t>is Court seem
to have varied widely. Tka leeding com-
mentator on the subject is John P, Frank,
whose two erticles, Disgmalification of
Judges, 56 Yele Law Jonr=al 605 (1947),
and Disqualification. oF J=2zes: In Sup-
port of the Bayh Eill, 35 Law and Con-
temporary Problems 43 (1370), contain-

the principal commentary ea the subject.,

For a Justice of this Ciurt who has
come from the Justice Depmrtment, Mr.
‘Frank explains disqualificasion practices
as follows: ; -

“O%er  aclaliowsiizs  Detween the
Court and the Depart—st of Justice,
however, might well be Efferent. The
Department’s problem i3 special be-
cause it is the larges: ke office in the
world and has cases hy th= hundreds of
thousands and lawyers by ‘the thou-
sands. For the moat pary, the relation-

‘ship of the Attorpey Gezaral to most ~

of those matters is pn=el7 formal. As
- between the Assista~t Attorneyd
General for the varions dzpartmental
divisions, there is almost no connec-
tion.” Frank, supra, 35 Law & Con-
temporary Problems, ai 47.
Indzed, different Justices wto have come
from the Depariment of Justice have
treated the same or very similar situa-
tions differently. In Scireiderman v.
United States, 320 U.S. 113, 63 SCt.
(1333, 87 L.Ed. 1796 (1943), & case
brought and tried duringz t:e time Mr.
Justice Blurphy was Attirrevr General,
but defended on eppeal ccring the time
that Mr. Justice Jackson was Attorney
General, the latter disqea®ified himself
but the former did not. 323 U.5., at 207,
63 5.Ct., at 1375.

. cretionary “clause.

I have no heaitation in concluding that
my total lack of connection while in the
Department of Justice with the deferse
of the case of Laird v. Tatum does not
suggest discretionary disqualification
here because of my previous relationstip
with the Justice Department.

3] Enon'e«'er, respondents also con-
tend that I should disqualify myseli be-
cause I have previoualy expreased in pub-
lic an understanding of the Yaw on the
question of the corstitutionality of gov-
ernmentat surveillance. | While ne provi-
sion of the statute dets out such a pro-

 vision for disqualificetion in so mzay

words, it could conceivably be embraced
within- the general language of tha dis-
t Such a contention
raises rather squarely the question of
whether a member of this Court, wko
prior to his taking that office has ex-
pressed a pudlic view as to what the law
is or ought to be should later sit as a-

_ Judge in a case raising that particular

question. The present disqualification

statute applying to Justices of the Su-

preme Court has been on the books only

aince 1948, but its predecessor, applying

by its terms only to district court judges,

was epacted in 1911. Chief Justice

Stone, testifying before the Judiciary
Committee in 1943, stated:

“And it has elvays seemed to the
Court that when a district judge could
not sit in a case because of his previ-
ous asaciation with it, or & circuit
court of appeals judge, it was our
manifest duty to take the same posi-
tion.” Hearings Before Committee on
the Judiciary on H.R. 2803, f%3th
Cong., Ist Sess. (1943), quoted in
Frank, supra, 56 Yzle Law Journal, 2t ..
612,

My impression is that none of the for-
mer Justices of this Court since 1511
have followed a practice of disqualifying
themselves in cases involving points of
law with respect to which they had ex-
pressed an opinion or formulated policy
prior to ascending to the bench.

Mr. Justice Black while in the Senate
was one of the principal authors of the
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Fuair Labor Standards Act; indeed, it is
cited in the 1970 edition of the United
Stales Code &s the “Black-Connery Fair
Labor Standards Act.” Not only did he
introduce one of the early versions of the
Act, but as Chairman of the Sepate La-
bor and Education Committee he presid-
ed over lengthy hearings on the subject
of the bil] and presented the favorable

report of that Committee to the Senate..

See 5.RepXNo.884, T3th Cong., 1at Sess.
- {1937). Nonetheleas, be sat in the case
which upbeld the constitutionality of
that Act, -United States v. Darby, 312
U.S. 100, 61 S.Ct. 451, .85 LEdA. 609

{1941), and in later cases construing it, -
including Jewel Ridge Coal Corp. v. Local -

6167, UMW, 325 11.S. 161, 65 S5.Ct. 1063,
89 L.Ed. 1534 (1945). In the latter case,
a petition for rebearing requested that
he disqualify himself because one of his

former law pa.rtne's argued the case,.

and Justices Jackson and Frankfurter
may be eaid to have implicitly eriticized
him for failing to do so? -But to my
“knowledge his Senate role with respect
to the Act was never a source of criti-
¢ism for his participation in the above
cases,

Justice Frankfurther had, prior to
eoming to this Court, written extensively

in the field of labor law. “The Laber.

Injunction” which he and Nathan Green
eo-authored was considered a classical
eritique of the abusas by the federal
courts of their equitable jursdiction in
the area of labor relations. Professor
Sanford H. Kadish has stated:

“The book was in no sense & disin-
terested inquiry, Its authors’ commit-
ment to the judgment that the labor
injunction should be neutrzlized as a
legzl weapon pgainst uniona gives the
book its energy and direction.
then, a brief, even a ‘“downright briel
a3 & critical reviewer would have it."”
Kadisk, Labor and the Law, in Felix
Frankfurter The Judge 165 (W.
Mendelson éd. 1954).

3. Rer denial of petrition for tehearing in
Jewel Ridge Codl Corp. v, Local GILT,
UMW, 323 U.5. 8§77, 63 5.Cc 1550, §9

Itis,

93 SUPREME COURT REPORTER

Justice Frankfurtzs kad not only pub-
licly expressed his viaws, but had when
& law professor ployed an important,
perhaps dominant, par! ia the drafting
of the Norris-LaGuardia Act, 47 Stat. 70,
29 U.5.C. §§ 101-115. This Act was de-
signed by its propanenis to correct the
abusive use by the fed=r2 courts of their
injunctive powers in labor disputes. Yet
in eddition to sitting in ene of the lzad-
ing cages interpreticz the scope of tke
Act, United States v.- Hutcheson, 312
U.S. 219, 61 S.Ct. 453, 85 L.Ed. 988
(1941), Justica Frarck{urter wrote the
Court s opinion.

. Jusuce Jeckson in McGrath v. Krist-
ensen, 340 U.S, 162,71 S.Ct. 224,95 L.
Ed. 173 (1550, pa...clpated in a case
ratsing exactly tke sa=e issue which be
had decided as Attornay General {in a
way oppoaite to tEzt in which the Court
decided it). 330 U.E., at 176, 71 S.Ct, at

- 222 Mr. Frank notes that Chief Justice

Vinson, who had been 2ctive in drafting
and preparing tex lezistation while a
member of the House of Representatives,
never hesitated lo sit fn cases involving
that legislation whea he was Chief Jus-

“tice..

Two years before he was appointed
Chief Justice of tkis Court, Charles Ev-
ana Hughes wrote a book ertitled The
Supreme Court of tte United States (Co-
Jumbia University Press, 1923). Io a
chapter entitled “Libarty, Property, and
Sccial Justice” ke discussad at some
length *he docirize expounded in the
case of Adxina v. Children’s Hospital,
261 U.8. 525, 43 5.Cu. 394, 67 LLEd. 785
(1922). T thirk tkze! one would be war-
ranted in saying tkat ke implied some

- reservaticns aboul the holding of that

cese. Sce pp. 203, 209-211. Nine years
teter, Chief Justice Huzhes authored the
Court's opinion in Weast Coast Hotel Co.
v, Parrish, 300 1.8, 379, 57 S.Ct. 573,
81 LEd. 703 (1937), in which a closelr
divided Court overrulad Adiins. T have
never heard any sugiestion that because

L.Ed. 2067

(1933) Jacksn, J., conrur
riog). .
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Cute as 93 5.0L 5 {1072)

of his discussion of the aubjeet -in his
book he should kave recused himself,

" Mr. Frank summarizes his view of Su.
preme Court practice as to disqualifica-
tion in the fr._bllnwina- words: -

*“In short, Supreme Court Justices dis-
qualify when they have a dollar inter-
est; when they are related to a party

and more recently, when they are re-

lated to counsel; and when the par-
ticular matter was in one of their for-
mer law offices during their associa;
tion; or, when in the government,

" eloquent witzess to &

they dealt "with the precise matter -
“ENd particularly With Qe prevtss eass;

othtFwise, generally no.

Ppra—o—aw—&—Contemporary Prob- -

_ lems, at 50.

" Not ‘only is the sort.of. public state-
ment disqualification upon which re-
spondents rely not covered by the terms
of the applicable statute, then, but it
does not appear to me to be supported
by the practice of previous Justices of
this Court. Sinre thare ie Mitlo onotcgls
ling suthority on the subfect, and since
under the existing practice of tke Court
disqualification has been a matter of in-
dividual decision, I suppose that one who
felt very atrongly that public statement
disqualification fs a highly desirable
thing might find a way to read it into
the discretionary portion of the statute

by implication. I find little to commend

the concept on its merits, however, and I
am, therefore, not disposed to construe
the statutory language to embrace it.

I do not doubt that a litigant in the
position of respondents would much pre-
fer to argue his case before a Court none

of whose members had expressed the’

views that I expressed about the relation-
ship between surveillance and First
Amendment rights while serving as an
Asgistant Attorney General. 1 would
.think it likewise true that ecunsel for
Darby would have preferred not to have
to argue before Mr. Justice Black; that

4, The fart that Mr. Justice Jackson te-
verse! hiy earlier opinion alter sittiey 1o
Kristensen Joev not seem to me to bear
on the disqualificazion isswe. A jodge

. Since most Justices coze

counsel for hn: ts=zay would have pre-
ferred not to argu2 tofore Mr. Justice
Jackson;? tr:s co=rszl for the United
States would tave prefarred not to argue
before Mr. Justice Frankfurter; and
thet counsel for Yrest Coast Hotel Co.
would have preferred 2 Court which did
not include C=ie® Justize Hughes.

The Term of 1238 Cozrt just past bears
Le fact that the Jus-
tices of thia Co" ort, &xch seeking to re-
solve close and dif<imzit questions of con-
stitutional [interpretasisn, do pot reach
identical resuizs. Tte differepces must
be at least in so== F2=: due to differing
jurisprudentia! o 3 "*'opl:uca.l propen-
sities. -

- Mr. Justwe Dr.v—-zh.!' statement about
federal district j=¢ses.in his dissenting
opinion in Chz=<er +. Judieial Counei),
898 U.S. 74, 137, ¢35 5.Ct, 1648, 1681, 26
L.Ed.2d 100 (1272, s‘riizs me 2s being

cequally true of ike Justices of_this_

Court:

“Judges are Dot ""z‘::ﬂ they cover
the constitutiozal r#ctrum. and a
-particular judge's e=7tasis may make
a world of dfaranse wheu it comas-
to rulings ot esilence, the temper of
the courtroorz, tke iclerance for a prof-
fered defense, a=c t2a like. Lawyers
recognize this wZen tbey talk about

- ‘shopping’ for 2 judze; Senators rec-
oghize this when thez are asked to
give their ‘ed<ice 2=48 corsent' to judi-

" eial appointzeits; larmen recognize
this when tkey grprzise the quality
and image of t:e judiciary in their
ovT communiiy.”

to thia bench

no earlier than t:eir middle yeers, it
would he wnusvel i tkey had not by
that time formul2:2< et l2ast some tenta-
tive notions whisk would influence them
in their interprez=s:icn of the sweeping
clauses of the Comstitotion and thbeir
interaction with czz auather. It would
be not merely ctousual, but extrzordi-

will usually be p3rived o oake any de-
¢ision @3 to disg +2tsa bafore peach-
loz uny determizazoa 25 o Low he will
~wots if he does siv
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Bary, if they had not at least given
opinions as to constitutional isaues in
their previcuy legal careers, Preof tkat

a Justice’s mind at the tixe be joined the .

Court was a complate fabulg resa in the
area of constitutional adjudication would
be evidence of lack of quah.tmahon. not
lack of bias. -

* Yet whether these opinions have be- -

eome gt all widely known may Jepend
entirely on happenstance. WWith respect
to those who come here directly from
private life, such comments or opiafons
may never hevé been publicly pitered.
But it would be unusual if those coming
from policy making divisions in tke Ex-
ecutive Branch, from the Senate or
House of Representatives, or {ro= posi-
-tions in state government had not di-
vulged at least some hint of their gensral

approach to public affairs, :f not 3 to -

particular” Issues of law. de=d, the
clearest case of all is that of & Justica
who comes to this Court from a lower
ecourt, and has, while sitting as & jodge
of the lower court, had occasion to pass
. on an jssue which later comas before this
Court. No more corzpellicy exa=jle
could be found of a situation in which a
Justice had previously eommitted him-
self. Yet it is not and could not ration-
ally be suggesled that, so longz &3 the
cases be different, a Justice of this Court
should disqualify himself for tkai rea-
son. See, ¢. g., the opinion of 3Ir. Jus-
tice Harlap, joining in Lewis v. Manu-
facturers National Bark, 854 U.S. 603,
610, B1 S.Ct. 847, 830, 5 L.Ed.=2d 323
(1951).
thority for this propesition evea when
the cases are the same. Justice Hoimes,
after his appointment to this Court, sat
in seversl cases which reviewed decisions
of the Supreme Judicial Court of dassa-
“chusetts rendered, witn his participation,

8. In terms of propriery, rather thas diy
qoalification, 1 would datinguiah gaite
sbarply between o public statemeat tale
prior to nomioation for the broch, on Lte
ene hand, and a public statement made by
a nominee to thbe bench. For the latmer

to express apy but the roost geoeral ob-
servation abouz the lasw woald sejp=t

Indeed, there is weighiy au- -
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whﬁe he was Chief Justice of that ccurt.
See Worcaster v. Worcester Consolidated
Street R. Co,, 195 U.S. 539, 23 S.CL 327,
49 L.Ed. 591 (1903), reviewiaz, 182
Mass. 49, 64 N.E. 551 (1902); Dunbar
V. Dunbar. 190 U.S. 840, 23 S.C% 757,
47 L.Ed. 1034 (1903), reviewing, 189
Mass, 170, 62 N.E, 248 (1901); Glid2sn

-v. Harringlon, 189 U.S. 255, 23 SCt.

674, 47 L.Ed. 798 (1903), reviewizz, 179
Mlass, 486, 61 N.E. 54 (1901); 2nd Wii-
liama v. Parker, 183 U.S. 491, 23 SCL
440, 47 L.Ed 559 (1903), reviewing, 174
Massa, 476, 55 N.E 77 (1899).

Mr. Fra.nx sums the matier up this
way: :

“Supreme Court Justices are strozz
minded men, apd on the generz! sub-
Ject matters which come before thex,
‘they do have propensities;. thke course -
of decisica ¢ can.not be accounted for in
any otker way.” Frank, supre, 35
Law & Contemporary Problems, at ¢3.

The fzct that some aspecl of thzse
propensities may bave been publicly ar-
ticulated prior to coming to thia Court
cannot, in my opinion, be regarded 2s -
anything more tban a random c¢ircum-
stance which should pot by itseli form a
basis for disqualification.®

*, Based upcn the furegolnz analysis, I
condude that the applicable statute does
not warrart my disqualification in this
case. Having so said, I would certainly
concede that fajr minded judzes might
disagree gbout the matter. If a'l doubza
were to be resolved in favor of dizquali-
fication, it may bé that I should dis-
qualify myself simply hecause I do re-

. gard the question as a fairly debatable

one, even though upon analysis I would
resolve it ia favor of sitting. -

[4,51 Here again. one’s course of ac-
tion may well depend upon the view he

that, In erder to obtain farorable conaid-
ecation of kiy mominativn, he Ctlibesatels
was anasunceing Io edsaoce, without bane
fit of judicial oath. briefs, or argument,
how ke woull Jecide n particular ques-
tion tha: mizht come beinn bim s a
Judge.
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takes of the process of disqualification. is, of coursa, that the priaciple of lnw
Those federa) courts of appeals whick sentzd by tte case is Jeft unsettled.
have considered the matter bave unani- [The undeairziility of such a disposition
mously concluded that a federal judge obviously not & reason for refusing to
has a duty to sit where not disqualified ' disquali’y oneself where-in fact one’
which is equally as strong as the duty. deems hims#i? disqualified, but I believe
to not sit where disqualified, Edwards it is a reason for not *bending over back-
v. United States, 334 F.2d 360, 362 (CAS " wards” jpqrder to deem one's self dis-
1964); Tyman v, United States, 126 U.S. . qualified
App.D.C. 208, 876 F.2d 761 (1967); In
ye Union Leader Corpormtion, 292 F.24
881 (CAl 1961); Wolfson v. Palmieri,
396 F.2d 121 {CA2 1963); Simmons v.
United States, 302 F2d 71 (CA3 1962); _
United States v. Hoffa, 382 F2d 8356
- {CA6 1967) ; Tucker v. Kerner, 136 F.2d
79 (CAT 1950); Walker v. Bishop, 408
*F.2d 1378 (CAB.1969).- These cases
dealt with disqualification on the part
of judges of the district courts and of _
"the courts of appeals. I think that the
policy in favor of the “equal duty” con- . gy.nce 1y pot surprising. Yet affirm-
cept i even stronger in the case of 8 ;.0 of ezch of suchk confiictizg results
Justice of the Supreme Court of the . .. eqzally divided Court would lay
" United States. There is no way of Bub-  gicm Hema zuts 'n Athens asd another
sHtating Fugtizcs ou' this Gourt as one le in Pome~ with £ v _,' o And’
judge may be substituted for anotker in :?nc;:he'o;; a:-' ::- ipu;u?ﬁitemnv:
the district courts. There is no higher giq,otirication which I urderstand Te-
court of 'q?pen] wh‘nc:h Ay Teview AR - o,ndents to 22vance appears to have no
equally divided decision of this Court . oyeorpaipaite tizme Limit, it is question-
and thereby establish the law for our gple when or if such as unseitled state
Jurisdiction. See, ¢. g, Tinker v. Des of the la® corld be resolved.
Moines ete. School District, D.C, 258 F. - -
Supp. 1971, affirmed by an equally di- [6) Tke cath prescribed by 28 U.S.C.
vided court, 883 F.2d 938 (CAS8 1957), § 453 which is tekzn by ez:h person up--
certiorsri granted and Sodgment "re- on becoming a rcermber of the federal
versed, 893 U.S. 503, 8% S.Ct. 733, 21 judiciary r=quires that he “admicister
-LE4.2d 731 (1969). While it can seldom Justice without respect to perseny, and
be predicted with confidence at the time 90 equal right to the poor axd to the
that a Justice addresses himself-to the :Iihil that h'd f:‘rth‘“l‘-:l:“: ::-.dlpa'r‘.ta‘lly
issue of disqualification whether or not Clll.l::b::ieﬂt:n &'J:im the s::-t::a;?;
the Court in & particular case will be ¢ "y T CF0 T o b B the
closely divided, the disqualification of yypiteq Statas™ Every litigant is eati-
one Justice of this Court raises the possi-  tlod to hava hiz case keard by a judge
bility of an affirmance of the judz- ipdful of this eath. EBut neither the
ment below by an equally divided Court. gath, the &isgueliiication ststute, mor
The conséquence atlending such a reault . the practice of the former Juslices of

The p-os—act of dnrmance by an
equally divided Court, unasatisfactory
enough in a sicgle cese, pregsents even
more serious problems where companion
eases reaching opposita resuits are heard
togetber here. During tte six months
in which I have sat 23 2 Justice of this
Court, there were at least tkree such in-
stances.® Sicce ona of the stated reasons
for graaiing certiorari i3 to resolve a
conflict 2monz otler federzl courts or
state courts, the frequency of suth in-

.8. PBranibors v. Hay=s, In re Pappas, and ville-Vandesbargh Alrport Acthority Dis-
United Rcates v, Catdwell, =— U3, —, trire v, Diadea Airinas Joe azd Northeast
o 8.Cr. 2645, 33 LEA2Y €28 (1972, Airlinez loe. v, New Harmedire Aebr-
Gelbarl v. Unitedl States ansd United brutiw Commission, $05 Ul¥. 705, 02
Statea v. Fran, —— US, — 92 §.Cc. R.Cr. 133, 31 L.E<2d ¢ (i972).

2337, 83 L.LdSd 179 (1972). Evans.
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this Court guarantee a litigant that each
Judge will start off from dead center
in his willingness or ghility to reconcile
the opposing arguments of counsel with
bis understanding of the Constitution
and the law. That being the ease, it is
pot a ground for disqualification that a
judze has prior to his nomioation ex-
presaed his then urderstanding of the
meaning of some particalar provision of
the Constitution,

Based on the foregoing considerations,
I conclude that respondents’ motion that
1 disqualify myself in this case should
be, and it hereby s denied,?
© Motion denied.
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The CHAIRMAN. The distinguished Senator from Utah.

Senator HatcH. Just one comment. Why don’t we clear this up.
This is the biggest “red herring” 1 have seen in the whole hearing.
There are a number of them, is this business of these titles.

Justice Rehnquist did not know about it. He found out about it
through this hearing. It is good that he has. Under Shelly v.
Kramer, everybody who understands constitutional law knows that
these provisions are unconstitutional and may not be enforced by
the courts in this country.

I wonder if I could ask my two colleagues from Arizona and from
Vermont if they would just ask the public officials to strip those
deeds of those provisions, and let us get rid of them. Or I suppose
you could go through a quit-claim process and just get them
stripped off. As I understand it, Justice Rehnquist has suggested he
is going to take them off.

Senator KENNEDY. Mr. Chairman——

The CHAIRMAN. Just a minute. Let Senator Hatch get through.

Senator HatcH. Justice Rehnquist said he did not know about
them. He is going to take them off. I think it is ridiculous to make
a big brouhaha about something this ridiculous.

The CHAIRMAN. Well, they are unenforceable, anyway. They do
not amount to anything. They will all go out.

Senator HatcH. It is ridiculous.

Senator METZENBAUM. I do not know if it is ridiculous.

Senator HatcH. Of course it is ridiculous. You know it is ridicu-
lous, I know it is ridiculous. It is not enforceable.

Senator METZENBAUM. No, I do not know it is ridiculous at all.

Senator KENNEDY. If the Senator would——

The CHAIRMAN. Senator Hatch has the floor.

Senator HATcH. You are jumping on every little possible detail.
Let us be honest about it. I do not know a lawyer alive who goes
through a house closing who reads every one of those documents if
he has another lawyer doing it for him. I never have; I do not
think you have.

Senator KEnneDpYy. Would the Senator just yield on that point?

Senator Harch. T would be happy to.

Senator KENNEDY. I think part of the question is, this nominee
was an official of the Justice Department, the Justice Department
of the United States——

Senator HatcH. Well, what has that got to do with it?

Senator KENNEDY [continuing]. In 1969 when he transferred a
property that had that kind of a restrictive provision in it. And I
think tﬁ'at is completely——

Senator HaTcH. And 2 years before, Vermont enacted a statute
saying that is not possible to do.

Senator KENNEDY. That is completely—we are not talking about
a person who transfers a home who has not that particular respon-
sibility. This is a member of the legal counsel of the Justice Depart-
ment.

Senator DEConcini. If the Senator would yield——

The CHAIRMAN. I might make this statement——

Senator HatcH. Would you do that for us, Senator DeConcini. 1
would be happy to yield.



263

The CHAIRMAN. | might make this statement. We have had num-
bers of nominees here that have been invelved in this way.

Senator Hatcr. This is ridiculous.

The Cuairman, They bought property and did not realize it had
certain restrictions. But whether it had restrictions or not, they are
unenforceable, and they do not amount to anything, and that has
all been acknowledged, so why waste more time?

The distinguished Senator from Vermont.

Senator HATCH. The Senator from Arizona asked me te yield.

The CHAIRMAN. Oh. I thought you were through.

Senator HatcH. No, I was not.

Senator DECoNcinI. Would the Senator from Utah yield?

Senator HaTtcH. I would be happy to yield.

Senator DeConcin. 1 just wanted to pose a question. I wonder
how many of us on this committee could say that we have never
owned a piece of property, either in trust or in escrow or in our
names, without being completely familiar with the provisions of
the deed. Maybe the Senator from Ohio can say that.

Senator METZENBAUM. That is right. I could not buy my home,
according to the seller.

Senator DEConNcINI. I would be glad to yield to him. I just made
reference to the Senator; I did not yield.

It just seems to me that perhaps we should ask the FBI to look at
all of our property——

Senator HarcH. I would like that.

Senator DEConcint. Of everybody here, and those properties——

Senator HaTcH. I do not know what is in my deed.

. Se;:ator DeConcing [continuing). If the Senator would just let me
inish———

The CHAIRMAN. Just a minute. The Senator from Arizona has
the floor.

Senator DecoNcCINI [continuing]. That are held in trust for our
beneficial interests, to see whether or not there are any such re-
strictions that might have been put there years ago, because [ sus-
pect that we would find such restrictions. And if we did, that would
determine absolutely nothing as to the character of anybody on
this committee, or to their insensitivity, in my judgment.

Senator KENNEDY. Would the Senator yield on this point?

. Senator HarcH. I would be happy to yield to my esteemed col-
eague.

Senator KENNEDY. I have no objection to the request. I think the
point that has to be made is the real question of the sensitivity of
this nominee on the issue of civil rights.

That is a major issue concerning this nomination.

Senator HatcH. It may be in your mind, Senator.

Senator KENNEDY. None of us are being nominated for the Su-
preme Court. The question with this nominee is the sensitivity on
the issues of civil rights. And I think that these are not matters
which are inconsequential for us or for the members of the Senate
to draw some——

Senator HATcH. Mr. Chairman, if I could just finish on my time,
Mr. Rehnquist, this matter is blown way out of proportion. It is dif-
ficult to see you getting raked over the coals about events that hap-
pened 34 or 35 years ago. I could hardly believe my eyes when 1
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watched the headline news this morning on television. It was as
though it was really something. These types of covenants are ves-
tiges of a very bad past. Everybody knows they are illegal. They
have been illegal gince Shelly v. Kramer. There is no legal reason
to remove them. However, we all wish they were gone when we
find out about them.

You have made it clear that now that you have found out about
it, you want to purge any deeds that you and your wife hold with
this type of language.

I suspect that there are a lot of sincere, decent, wonderful people
in this country who are totally against discrimination. However,
they probably have these covenants in their deeds because they
have not read them.

Now, to blow this out of proportion as though this is something
this important, with a man who has sat on the Supreme Court for
15 years, who has an excellent record in all respects and who every
member of the present Supreme Court looks forward to serving
with as Chief Justice, is ridiculous.

That is what you have to go through. Senator Simpson summed
it up in his opening remarks.

The CHAIRMAN. The distinguished Senator from Vermont.

Senator LEaHY. Thank you, Mr. Chairman.

Justice Rehnquist, to follow up a line of questioning that Senator
DeConcini had earlier, do you—and I realize this is a subjective
question; you have been the lone dissenter in many, many cases—
do you feel a greater independence in dissenting if you are the lone
dissenter than if you were the swing vote in a 5-4 decision?

Justice REanquist. Oh, very much so, Senator. If you are the
swing vote in putting together a five-judge majority, you have some
leverage, obviously, but so does everyone else. The opinion, if there
is division among the five, is apt to be a composite; whereas if you
are a sole dissenter, you are writing only for yourself.

Senator LEAHY. And do you find if you are one who may well be
the swing vote or the person writing the majority opinion, especial-
ly in a 5-4 decision, that some of the expressions or—I hate to use
the word “extreme” position—some of the very strong positions
thai;,) you might take as a lone dissenter are no longer available to
you?

1 am not trying to put words in your mouth. I am just wondering
how that process goes.

Justice REHNQUIST. There is no doubt that when a Justice is as-
signed an opinion to write where the majority has only five people
in it, the Justice cannot just write the ticket the way the Justice
himself sees it. You have to accommodate the views of the four
other people whom you hope to join your opinion. So, there is often
compromise, because it is unlikely that five people are going to see
any important issue just exactly alike. And, on the other hand, as
you point out, when you are writing for yourself, there are not
those constraints on you.

Senator Leany. Mr. Chairman, while the Senator from Utah is
still here—if I might have the Senator from Utah’s attention just
for a moment—well, even without the Senator from Utah’s atten-
tion, I will continue.
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The CHAIRMAN. The distinguished Senator from Utah, he wanted
you to hear something if you would care to.

Senator LEaHY. I know my good friend from Utah would like to
hear it. [Laughter.]

I know the Senator from Vermont has expressed the opinion that
the question of restrictive deeds has been somehow blown out of

roportion and is a “red herring.” 1 would remind the Senator
rom Utah that I think about 90 percent of my time yesterday was
talking about the Laird v. Tatum case and involvement of it.

Senator HartcH. I agree with that.

Senator LEanYy. I do feel, however, with this issue, we should
have at least raised it, and I do not think Justice Rehnquist would
have expected it to not be raised. I would——

Senator HaTcH. Would the Senator yield on that point?

Senator LEAHY [continuing]. If I could just finish, I would be
happy to—I would note that under Vermont law, it is indeed null
and void—and as the only member, I think, of the Vermont Bar
here on this panel, I can state that with a great deal of certitude—
it would be certainly null and void under any Federal law.

And 1 was asked this morning by some in the press how I would
determine whether you were indeed going to have it removed. 1
gaid it is very simple: You said you would. And [ accept that assur-
ance completely. I do not need any proof or followup. You have
said that you will have it removed. There is a fairly simple proce-
dure using a strong deed. I accept your assurances completely, and
I think that that—to save all tﬁe telephone calls that I might be
receiving in my office as we follow that. You said it; I believe it.

I would also point out that there has been nothing in my review
of your statements—and I have done a very exhaustive review of
your statements, cases, and your background—I find nothing in

our statements or your background to suggest any anti-Semitism
1n that background. This was a covenant added to your deed. It was
brought forward from an earlier deed. The fact that that covenant
is in there, I find regrettable that it is, and I am glad you are going
to remove it.

But its inclusion in no way suggests to me any kind of an anti-
Semitic background. 1 note that just so that following the state-
ments from the Senator from Utah, I would not want any of my

uestions to be misinterpreted. But 1 would also say that as I go
through the report and see cbviously a Vermont deed, and seeing
something that I have never seen in my years of practice in Ver-
mont, that probably, it should be asked.

Senator HatcH. Would the Senator yield on that point?

The CHAIRMAN. Senator Hatch asked you if you would yield.

Senator LEany. Of course.

Senator HarcH. I would like to just compliment my colleague
from Vermont. I find no problem with raising the issue. What I
find problems with is blowing it out of proportion. I know the dis-
tinguished Senator from Vermont did not. The Justice has spoken
very carefully and accurately on it. The distinguished Senator from
Vermont has spoken carefully, accurately and compassionately on
this issue. And I appreciate it. It is time to put it to bed. To make
this issue the No. 1 story on major network news this morning was
reprehensible, but that 18 what happened. It has been blown out of
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proportion. Those who made it the No. 1 news story know the law
too.

I am suggesting that if there are good points, they should be
brought up. However, they should not be blown out of proportion
like this. I want to thank my colleague from Vermont for his fair
comments.

The CHAIRMAN. The Senator from Vermont may continue.

Senator LeaHy. I think Justice Rehnquist wanted to say some-
thing, and we cut him off.

Justice REHNQUIST. Yes; I did. I completely agree with your char-
acterization of me, and the statement that I plan to do something
about it is correct, and I will see that it is done.

Senator LEaHY. Thank you.

I have no further questions, Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Maryland.

Senator MaTHIAS. Mr. Chairman, the Senator from Pennsylvania
has asked if I would yield.

The CHAIRMAN. The distinguished Senator from Pennsylvania.

Senator SpECTER. Is that any problem for you, Senator Mathias?

Senator MartHias. No problem as long as we do not fall too far
down the ladder.

Senator SpEcCTER. I thank my distinguished colleague.

The CHAIRMAN. I want to make an announcement at this time.
So, Senators come here and stay for hours, and then some other
Senator who normally would have ranked him comes in and gets
ahead. Hereafter, I am going to go right down the line, and if any
Senator is not here, then he will have to wait until the end to ques-
tion. It is not fair to other Senators who have been here for hours.

The distinguished Senator from Pennsylvania.

Senator KENNEDY. Mea culpa, mea culpa.

Senator SpecTER. Thank you very much, Mr. Chairman. I think I
do fall within the category of Senators who have stayed here for
hours. I thank the Chair.

The CHAIRMAN. ] thank you for it.

Senator SpECTER. Mr. Justice Rehnquist, just one or two ques-
tions on the issue of the restrictive covenant, which does concern
this Senator. When did you first find out about it?

Justice REENQUIST. The last couple days.

Senator SpECTER. And have you had an opportunity to do any-
thing about it in the interim since you found out about it?

Justice REHNQUIST. I frankly have not, Senator. I have been so
busy with these hearings that I simply have not devoted myself to
anything else.

nator SPECTER. When would you anticipate that you will be
able to have the matter corrected?

Justice REHNQUIST. I intend to write the lawyer in Vermont who
handled the transaction for me today when the hearings are over,
if they are over for me today.

Senator SpECTER. Mr. Justice Rehnquist, I want to pursue the
question which I had asked you about yesterday, because I think it
is a very fundamental one. We started with the case of Marbury v.
Madison, which you testified you had no trouble adhering to, and
that is the basic authority of the Supreme Court of the United
States to interpret the Constitution and to hand down rulings
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which are binding on both the executive and legislative branches.
And I then asked you about the question of whether that rule
could be circumvented directly by a legislative enactment which
would take jurisdiction from the court. And the area of concern il-
lustratively that I posed was, could Congress legislate and say that
the Supreme Court had no jurisdiction to decide cases involving
freedom of speech, freedom of press, freedom of religion, taking
those as the most fundamental of our rights under the first amend-
ment.

And I do believe that it is an appropriate area of inquiry, and
when my time expired, I said that I would review some of the au-
thorities in the field; and I have found some of your own state-
ments on the subject which support the position that I am assert-
ing in asking the question, and I will reference them to you at this
time.

There was a memorandum prepared in anticipation of the hear-
ings of Justice O’Connor, prepared by Grover Reis, who was on the
staff of Senator East, chief counsel on the Subcommittee on Courts.
Mr. Reis had been assistant professor of law at the University of
Texas, and then he went to work for Attorney General Meese at
the Department of Justice, screening judges, and now, as I under-
stand it, he is the chief judge of the United States-operated court
system in American Samoa. And it is an extensive commentary,
and I shall quote from only limited parts of it because of the limita-
tions on time.

The basic outline is summarized by Professor Reis, or Judge Reis,
as follows:

The controversy over questioning at confirmation hearings stems from a tension
between two incontrovertible propositions. First, the Senate has a duty to exercise
the advice and consent function with the most careful consideration and the great-
est possible knowledge of all factors that might bear on whether the nominee will
be a good or bad Supreme Court Justice. Second, a Justice of the Supreme Court
owes the litigants in each case his honest judgment on what the law is and such

judgment would be compromised if the nominee were to promise his vote on a par-
ticular case or class of cases in an effort to facilitate his confirmation.

There are a great deal of other important matters which follow,
but I am not going to go into it at this time; I may come back to it
later if it is warranted.

Judge Reis then quotes from Professor Black, and then he quotes
from you, Justice Rehnquist, on writings that you made in 1959,
discussing the nomination of Justice Charles Whittaker.

Mr. Rehnquist complained that the discussion had, “succeeded in adducing facts,
(a) proceeds from a skunk-trapping in rural Kansas assisted him in obtaining his
early education,” referring to Justice Whittaker; “(b) that he was both fair and able
in his decisions as a judge of the lower Federal courts, and (c) he was the first Mis-

sourian ever appointed to the Supreme court; (d) since he had been born in Kansas
and now resided in Missouri, his nomination honored two States.”

Judge Reis goes on to say:

Mr. Rehnquist distinguished the Senate’s duty in voting on the nomination of a
judge of a lower Federal court, whose principal duty is to apply rules laid down by
the Supreme Court and whose integrity, education and legal ability are the para-
mount factors in his qualifications from the confirmation of a Supreme Court Jus-
tice.

Then he continues to quote you:
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The Supreme Court in interpreting the Constitution is the highest authority in
the land; nor is the law of the Constitution just “there” waiting to be applied in the
same sense that an inferior court may match precedents. There are those who
bemoan the absence of stare decisie in constitutional law, but of its absence there
can be no doubt. And it is no accident that the provisions of the Constitution which
have been most productive of the judicial lawmaking, the due process of law and
equal protection of the law clauses, are about the vaguest and most general of any
in the instrument.

The court in Brown v. Board of Education citation held in effect that the Framers
of the 14th amendment left it to the court to decide whether due process and equal
protection, what they meant. Whether or not the Framers thought this, it is suffi-
cient for this discussion that the present court thinks the Framers thought it.

Given the state of things in March 1957, what could have been more important to
the Senate than Mr. Justice Whittaker's views on equal protection and due process?
The only way for the Senate to learn of these views is to inquire of men on their
way to the Supreme Court something of their views on these questions,

Now, 1 do intend to ask you some questions about due process of
law and equal protection. But at this juncture, I want toc make a
sharp distinction between the interpretation of due process of law
and equal protection, which is subject to certain vagaries, as you
noted there, and the jurisdiction of the Court.

It seems to me that questions of jurisdiction are much more, infi-
nitely more, fundamental than how you interpret due process or
equal protection, because the Court cannot get to that question or
those questions until the court decides it has the power to decide
the case. .

And it is in that context that I do press, for an answer on the
issue of whether the Congress, in your view, has the authority to
say the Supreme Court does not have jurisdiction on first amend-
ment issues of freedom of speech, press and religion, because if the
Congress has that authority, then it seems to me there is nothing
left of Marbury v. Madison.

Justice REHNQUIST. Senator, you said yesterday that you thought
Justice O’Connor in her hearings had answered a similar question.
I still have considerable reservations about it, whether I ought to
do it, but I am sure you are correct, if one of my colleagues has felt
that that was proper, I certainly will resolve doubts and try to give
you an answer.

The answer obviously is not one that comes with the benefit of
reading briefs, hearing arguments, conferring. It is very much of a
horseback opinion; it has to be in a situation like this.

And 1 think that it would be very hard to uphold a law which
carved out certain provisions of the Constitution such as you are
describing, the first amendment, and said the Court should have ju-
risdiction over everything except first amendment cases.

Senator LEaHY. Well, the statute could be enacted which would
say the Court shall not have jurisdiction over first amendment
cases involving freedom of speech, press, or religion. That is my
area of concern, specifically stated. And I take it from your answer
you think that the Congress would not have that authority.

Justice REuNquist. That is correct.

Senator SreEcTER. Well, I am glad to hear you say that, Mr. Jus-
tice Rehnquist. When you make that statement with respect to the
absence of Congress’ power—-—

The CHAalIRMAN. The Senator’s time is up, but you can go ahead
and ask and let it be answered, and then we will pass on.
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Senator Specter. Well, I have more to ask, Mr. Chairman, so let
me pick it up on the next round.

The CHAIRMAN. OK. The distinguished Senator from Alabama.

Senator HerLiN, Mr. Justice Rehnquist, you have been asked
about the memorandum authored when you were a law clerk with
Justice Jackson, and particularly this language: “I realize that it is
unpopular and an unhumanitarian position to which I have been
excoriated by my liberal colleagues.”

When you were a law clerk for Justice Jackson, I believe there
has been testimony that each Supreme Court Justice had one law
clerk each. Did the law clerks refer to themselves as colleagues?

Justice REHNQUIST. Not that I recall, Senator. I believe there
were two law clerks each in most chambers at that time.

Senator HEFLIN. You do not recall whether or not the law clerks
referred to themselves as one would speak of his relationship with
other law clerks as being my colleagues?

Justice REHNQUIST. I honestly do not, no.

Senator HeFLIN. Do you recall whether, if that was prevalent, a
law clerk would refer to his principal, to his judge, as saying that
“my colleagues have said such-and-such”?

Justice REHNQUIST. Senator, it is 32 years ago, or whatever it is. 1
just have very great difficulty remembering whether something
like that might have been said or might not. I am sorry.

Senator HeFLin. Well, I have inquired of my staff whether the
staff of the Judiciary Committee refers to other members of the
staff as members of a group—as colleagues, and I am informed that
they do not; but, of course, there could be a distinction between in-
stitutions and close-knit groups.

Now let me ask you about your law practice. I gather from your
questionnaire, that you practiced law for 15 or 16 years in Arizona.
In that law practice, did you become involved in real estate prac-
tice to any degree?

Justice REHNQUIST. I do not think you would say my practice had

. a large element of real estate in it. I know I handled some commer-
cial closings on occasion, but I do not think it was a significant ele-
ment.

Senator HEFLIN. Well, now, some bars write title opinions, exam-
ine abstracts; some bars in some cities rely upon a title company to
do it. I, as a small-town lawyer, used to write title opinions, and I
would come across clauses like Caucasian or Jewish. One would
note it as an exception to the fee simple title, but universally all
title opinions that I recall writing or reviewing, would recite that
this is void and unenforceable.

I just wondered whether or not you might have had any experi-
ence in your law practice writing title opinions, whether or not you
first did it in Phoenix, whether or not you did write title opinions,
and whether or not it was written as I have recited?

Justice REHNQUIST. Senator, Arizona was pretty much of a title
insurance State. That is, the title companies had taken over from
the lawyers, at least by the time I left, most of the kind of title
opinion work. And people who were simply handling a real estate
transaction did not feel they needed lawyers.
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But I think the title insurance company report followed exactly
the procedure that you suggest, a notation of the covenant in ques-
tion and the notation that it was void.

Senator HErFLIN. Now let me direct a little bit toward the issue of
federalism, about which a good deal has been written concerning
your concepts. Of course, I have a strong belief in federalism, not
as an old-fashioned concept of States’ rights, but as a belief in
State’s responsibilities and confidence in the States to govern. This
belief is buttressed by the realization that State and local govern-
ment is closest to the people.

We see unusual things happening on the congressional scene
today. We see the left wing knee-jerk liberals and the right wing
knee-jerk hardliners all embracing the concept of one Federal legis-
lative act as the cure for any major problem. Now, these widely di-
verse ideological groups are soulmates on procedure as to finding a
single cure.

For example, this may sound unusual for the people on the right,
but we have had legislative proposals here that would in effect, by
a single stroke of the legislative pen from one single legislative act,
cure all of the problems dealing with abortion, gun control, tort
reform, labor violence, and others.

My question is, does your belief in constitutional government in-
clude a belief that there should be a deference to the States in
seeking solutions in areas that traditionally and historically have
been considered to be within the jurisdiction of State governments?

Justice REHNQUIST. Yes, certainly, constitutionally, I feel that
way any time the Constitution speaks to the question. I think I
said yesterday in answering a question from Senator Broyhill that
a lot of those decisions are really nowadays for Congress rather
than for the Court, because the commerce power of the Congress is
80 sweeping. It is a question whether Congress leaves part of it to
the States rather than whether the courts are going to set aside
part of it for the States.

Senator HerLIN. Well, does this include criminal laws dealing
with the protection of life?

Justice REENQUIST. Well, certainly Congress has never made the
slightest suggestion that any State law, aer:iv State criminal law of
the area you describe should be superseded. And I would be very,
very reluctant to read that into anything read by Congress.

The Bill of Rights, applicable to the case, obviously limits the
way a State can proceed against someone who has violated its
criminal laws, but it certainly does not say that you cannot have
the ¢criminal laws.

Senator HEFLIN. Does this also include legislation dealing with
the civil tort system of the country? Is your belief that there should
be a deference to the States?

Justice ReaNqQuisT. Well, my belief in that area is certainly that
the civil tort area is one of the few Congress has still left to the
States, and it would be nice to see them keep it for a while.

Senator HeErFLIN. You are basically considered a conservative.
Would you give us your thoughts on how a conservative looks at
stare decisis?

Justice REENQUIST. Stare decisis is the principle, of course, that
once a case has been decided—let us take the Supreme Court, for
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example, because that is what I have been nominated as Chief Jus-
tice of—once the Supreme Court has decided a case, that that deci-
sion settles the law for the future. And I think—and I am not sure
that there is a great deal of difference between conservatives and
liberals here, though perhaps I am wrong-—when you are looking
at a statutory question—that is, let us suppose that in 1950, the Su-
preme Court has said that a particular act of Congress means thus-
andso, and now, 36 years later, someone is coming back and
saying, “Well, the Court was wrong in 1950. If you really look at
the legislative history and construe the words the way they ought
to be construed, it did not mean thus-and-so.” I think every respon-
sible judge would reject that sort of an attack, except under the
most extraordinary situation, because when you are talking about
a statute, Congress can change the result if it does not like the con-
clusion the court reaches. If you turn to a similar constitutional
question that perhaps was decided in 1950, and now you are urged
to reverse it and overturn it in 1986, there is more flexibility, more
play in the joints, but still a very strong presumption in favor of
the earlier decision, it seems to me.

But nonetheless, the stare decisis principle has a more flexible
application when you are talking about constitutional decisions
than when you are talking about simple statutory decisions.

The CHAIRMAN. Senator, your time is up.

We will now take a 10-minute recess.

[{Short recess.]

The CHAIRMAN. The committee will come to order.

The distinguished Senator from Maryland.

Senator MAaTHIAS. Thank you, Mr, Chairman,

Justice Rehnquist, let us see if we can put this covenant question
to rest. Did you personally attend the settlements for the Vermont
propertg' or the Arizona property, or did you handle that through
counsel?

Justice REnnqQuisT. As to the Arizona property settlement in
1969, 1 can answer with certainty, because I was back here in
Washington by that time, and the house was sold in Arizona. In
fact, my wife and kids stayed in Arizona to handle the house sale.
So I did not attend that.

The Vermont settlement, I do not believe 1 attended, but I
cannot be sure.

Since I was represented by counsel there, I have a feeling I prob-
ablé did not.

nator MaTHiAS. So you simply, to the best of your recollection,
provided him with a check and told him to go ahead and settle the
property and record the deed?

Justice REanquisT. That is my recollection, and of course, signed
the necessary instruments.

Senator THiAS. At the time of the 1969 sale of the Arizona
property, you were here in Washington and your representative in
Arizona forwarded you the deed to be executed?

Justice RErNqQuUisT. Well, we were sellinﬁ at the time—the deed,
yes, I would have, I think, signed it back here and sent it back to

rizona.

Senator MatHiAS. Do you recall whether the covenant was
merely back in the chain of title and referred to by kind of general
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language about, “being all the same property, conveyed by John
Jones, and subject to the restrictions therein,” or was the covenant
set out in explicit words?

Justice REHNQUIST. Senator, I just do not remember.

Senator Martnias. Well, I assume that that is a matter of record,
and we can determine that.

Justice REHNQUIST. I would think so.

Senator MaTtnias. If we could turn to the question that we ad-
dressed yesterday: the alleviation of the docket burden. It is my un-
derstanding that a committee of four Justices decides whether to
grant certiorari.

Justice RErnquisT. It only takes four Justices to grant certiorari.
When you say a committee, Senator——

Senator MaTH1as8. Well, that was my word.

Justice ReEnNqQuist. It is just nine people, basically, sitting
around a conference table, and it takes four votes to grant certiora-
ri.
Senator MatHiA8. I did not mean to imply there was any com-
mittee structure. I understand that it takes four votes for the court
to grant certiorari.

ould it be more restrictive, or would there be a lesser number
of certs granted, if five Justices were required?

Justice Renunquist. I think obviously it would be a smaller
number if you require five than if you require four.

S‘e;nator MaTHias. would that be desirable in the interest of jus-
tice?

Justice REHNQUIST. Well, I suppose it depends in a way on how
you define the interest of justice. My colleague John Stevens made
the suggestion several vears ago that one way to help the court’s
docket would be to require five Justices rather than four to grant
certiorari. And it woﬁ?d help the court’s docket in a sense in that
you would have fewer cases granted, or perhaps different cases
granted. But it would also mean it would be more difficult to get
certiorari granted; that someone who now gets a hearing in the
court by virtue of getting four votes might not get that hearing if
five votes were required.

Senator MaTHias. Considering the overall interest of the admin-
istration of justice, if that would relieve the docket and provide the
court with more time to be thoughtful and effective, that might
promote the overall administration of justice even though fewer
writs were issued.

Justice REHNQUIST. Certainly it would limit probably the number
of cases the Court takes. I do not right now feel that the court is
gaking too many cases, but I think some of my colleagues probably

0.

Senator MartHias. Based on your years of experience as a
member of the Court, do you believe that any legislation is re-
quired to effect reforms to alleviate the court’s docket? For exam-
ple, would Chief Justice Rehnguist recommend to this committee
that we act to abolish the court’s mandatory jurisdiction?

Justice REHNQUIST. Senator, it sounds trite to say that I am glad
you asked that question, but in fact I am glad that you asked that
question. That is a matter upon which all nine members of the Su-
preme Court, I believe, have expressed agreement. And there is not
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that agreement on the national court of appeals or on four versus
five votes to grant certiorari. I believe all of my colleagues are of
the view that the present vestigial mandatory jurisdiction of the —
court is not necessary for any purpose of justice, and it requires us
to hear cases on the merits that we would otherwise not hear.

Senator MaTtHias. What about the Inter-Circuit Tribunal that
Chief Justice Burger has been ardently advocating? 1 know you
have written on that subject, and have predicted that a national
court of appeals as I think you referred to it, would function in the
future as a lower chamber of the Supreme Court.

Could you flesh out that suggestion?

Justice REaNQUIST. I would be happy to, Senator. I do feel quite
strongly that we need a national court of appeals to provide us
with more nationwide decisionmaking capacity. Right now, the Su-
preme Court is the only body in the country that has the capacity
to decide a legal question on a nationwide basis. And I think a
properly-constituted national court of appeals could, by taking stat-
utory cases primarily where there is a conflict between the courts
of appeals, take some of that burden off of cur court so that our
court could take on additional cases, perhaps in the Constitutional
area.

Senator MaTazias. One of the controversial features of the Inter-
Circuit Tribunal discussed by this committee was the proposal to
have judges from the circuit courts nominated by the Chief Justice.
In the alternative, we considered empowering each circuit to nomi-
nate a representative for the Inter-Circuit Tribunal.

Do you have any views on how the court should be created and
staffed?

Justice REuNqQuisT. Yes, I do, Senator. Let me say that if it were
necessary to compromise or change my views on any of the views
as to how the judge should be selected, or how it should be staffed,
I would cheerfully charge them in order to get the national court
of appeals. To me, the other things are secondary matters.

But my own view is that appointment by the Chief Justice is un-
satisfactory because it gives tﬁ?a Chief Justice toe much authority
over how this particular court should be constituted.

I think that the proposal for selection by the Circuit Councils is
unsatisfactory because I think that would turn the new national
court of appeals into something like the United Nations, where the
judges on it are primarily loyal to where they came from, rather
than to where they are coming to.

In my view, the ideal solution—and maybe Congress is not yet
willing to provide this—is to frankly recognize it is a new court, it
is going to be here to stay, that the judges should be appointed by
the President and confirmed by the Senate—new judges.

The CaHalrMAN. Your time is up, Senator.

The distinguished Senator from Illinois.

Senator SiMoN. Thank you, Mr. Chairman.

Mr. Justice, just to follow through on one question that we dis-
cussed briefly last night. If at some poeint in the future, you were to
have serious health problems, would you be frank with the Ameri-
can public about those problems?

Justice RernquisT. Yes, I would.

Senator Simon. I thank you.
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Second, there is in the Canon of Ethics of the American Bar As-
sociation a passage which states “It is inappropriate for a judge to
hold membership in any organization that practices invidious dis-
crimination on the basgis of race, sex, religion or national origin.
Membership of a judge in an organization that practices invidious
discrimination may give rise to perceptions by minorities, women
and others that the judge’s impartiality is impaired.”

?Do you belong to any organization tiYnat might fall in that catego-

Justice REENQuUIsT. I belong to an organization that I think some
people might say would fall into that category, and that is the Al-
falfa Club.

Senator SimoN. I confess I am not familiar with the Alfalfa Club.
Do you feel that membership in that organization is proper, or do
you think the Code of Ethics should be changed?

Justice REHNQUIST. I do not think the Code of Ethics should be
changed, but 1 think when you understand what the Alfalfa Club
is, that I do not believe it meets the standard.

The Alfalfa Club is something that I believe has heen going on
here since 1914, and its only function is to, once a year, hold a
dinner. And the Alfalfa Club, as I understand it, is open to men
only. And it is not a social club except in the sense that these
people get together for dinner once a year, and hear some patriotic
music, hear some funny political speeches, and then go their ways
for the rest of the year.

Senator StMoN. I do not mean any disrespect to the Alfalfa Club;
I have asked nominees for Federal court—either district court or
the court of appeals—when they belong to organizations that dis-
criminate, to let me know before 1 voted on their nomination,
whether they would continue that membership. Again, the Alfalfa
Club sounds like it is part of the old boys network, and while the
tradition may go back to 1914, some traditions that go back to 1914
are not FOOd traditions.

I would simply ask you to reflect upon it and, prior to our voting
here in the Judiciary Committee on your nomination, I would ap-
preciate your letting me know whether you wish to continue mem-
bership.

Justice REaNQuUIsT. Certainly. I would be happy to.

Senator SiMoN. Let me pose the fundamental question for me—
you have been through the confirmation process, both in the last 2
days or and in 1971, and you have reflected and written on the sub-
ject. Here is my struggle: On the positive side, we have a nominee
of above-average ability, by any standard. We have a nominee who
has good writing skills. Most people may not count that as an im-
portant asset; I do. We have a nominee who has shown above-aver-
age courage. Some of my colleagues view your dissents, the number
of your dissents and lone dissents, as a negative; I view it as a plus.
If this country to a point where there is suddenly a massive out-
pouring of public opinion in the wrong directions, I want a Chief
Justice who has the courage to stand alone, if necessary, on the
side of justice.

On the other side, particularly in the area of race relations, let’s
go back to the letter to the newspaper. My colleague Senator Hatch
said, referring to the Bob Jones University question, that it posed
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“intricate, difficult questions.” The difficulty is that the decisions
you have made have been, with few exceptions, on one side of the
record in this area. And, as I have said before, I believe the office
of Chief Justice is important as a symbol.

The other area where 1 come down on a different side on deci-
sions that you would make is in that of civil liberties, particularly
church-state relations. I know that you quoted Chief Justice Sto:
and his summation of where we are favorably in one decision. Wizﬁ
all due deference to Chief Justice Story, I do not think it is an ac-
curate summation of church-state history.

Anyway, I come down on a different side than you would in
these areas. | have great respect for you. If you were Paul Simon,
faced with that dilemma, how would you vote?

Justice REHNQuUIST. That is a very difficult question, Senator.
May I take a moment to think before I answer?

Senator SiMoN. Yes. [Pause.]

Justice REuNguisT. Obvicusly, I cannot give you any very good
answer. All I can perhaps give you is two or three reactions to
what you have just said. I think it is for you to decide, obviously,
Senator, the extent to which your differing with me about my Con-
stitutional views is a ground for voting against me as a nominee.

I might add, just parenthetically, that my reference, I think, in
the Wallace against Jaffrey dissent to Justice Story was not to
adopt his view of the church-state, but to simply show that he, as a
respected and contemporaneous commentator, back in the first half
of the 19th century, took a view quite different than Jefferson’s
“wall of church and state”.

I think that if it boils down to basically a difference between—in
the mind of a Senator—and as I say, it would be presumptuous of
me to say this to the Senators, except you have asked me to say
it—what is this confirmation process all about? The President obvi-
ously has his role in it, but surely the Senate has its role, too. And
the President is a sole individual. He can pick someone without—in
other words, he alone nominates, whereas 100 Senators end up
voting whether or not to confirm. And I suppose the question is
how is the Senate’s power to be exercised.

And I know a lot of people have spoken on it and written on it. I
think you probably have to say that a Senator should not simply
say, “This is not the person I would have appointed. I would have
rather had someone who felt the religion clause of the First
Amendment should be much differently. Therefore, since this
nominee does not share my views, | am going to vote against his
confirmation.”

And yet obviously, the Senate certainly, I do not think, is limited
to any particular qualifications. I think, again, putting myself in
your place, which is very, very difficult, have I fairly construed the
Constitution in my 15 years as an Associate Justice.

Senator SiMon. I thank you.

Thank you, Mr. Chairman.

The CuairMan. That completes round two. Now we will start
with round three if anybody cares to ask any questions on round
three. I will temporarily waive my right to any questions.

The distinguished Senator from Delaware.
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Senator BmEeN. I would like to follow up on two things. One, I am
just curious about your answer to Senator Heflin about whether or
not you referred to in your recommendations to your Justice, Jus-
tice Jackson, your coclerks as “colleagues’, and Senator Heflin
pointed out that that is not what Senators’ staffs do. And if I un-
derstood your answer, you said you did not recall whether you re-
ferred to.

There is a certain memo that you wrote in re Stein, Cooper and
Wisner, argued this day—I will have to get the date exactly for
you—that you submitted to Justice Jackson, where you referred to
your coclerk in the following way in the memo. You say, quote,
“Mr. Justice Cronson, not having heard the argument, did not par-
ticipate in the consideration of this decision and recommendation.”

So you referred to your coclerk—just a point of interest—as “Mr.
Justice”. Did you, or do you, or do you want me to send this on
down to you and see if it is the same typewriter and all that?

Justice REHNQUIST. No. I think I have seen that reference. I cer-
tainly did not call him “Mr. Justice” in the office. [Laughter.]

I think it was really kind of a form of spoof.

Senator Bipen. That is why maybe the “colleagues”.

And this same Mr. Cronson was reported in the New York—
excuse me; let me get the paper right—the Washington Post on
July 22, 1986 as saying that you strongly defended Plessy v. Fergu-
son, and that you would do that at your luncheon; you said that he
was at luncheon meetings with clerks on the days before the 1954
decision, strongly defending Plessy v. Ferguson.

Is he incorrect?

Justice REHNQUIST. No, I do not think he is. Again, it is hard to
remember back, but I think it probably seemed to me at the time
that some of the others simply were not facing the arguments on
the other side, and I thought they ought to be faced.

Senator BipEN. So you may have—now, that kind of adds—here,
we have got a memo saying, “my colleagues excoriated me”, and
you say that you were referring to Jackson, not to you. And then
you say, well, the implication is it probably was not you, it must
have been Jackson, since the word “colleague” was used. But then

ou have memos that you write where you not only say “col-
eague”, you refer to your coclerk as “Mr. Justice”’, and then you
have the—] am confused.

Justice REEnquUIsT. Well, Senator, I am confused by your ques-
tion, too, because you say other memos where I refer to my coclerk
as a “colleague”’——

Senator BIDEN. No; as “Mr. Justice.”

Justice REENQUIST. Yes.

Senator BiDEN. Yes. In other words, is it plausible to wonder
whether or not you refer to your coclerks as “colleagues”. Let me
put it this way. If my staff referred to fellow staffpersons here as
‘Senators”, it would seem to undermine his later assertion that he
had never referred to them as “colleagues”. If he bothered to call
them “‘Senators”, jest or not, he might very well refer to them as
“colleagues”—I mean, at least from my perspective.

I guess it gets down to—I had not decided to pursue this line at
all, quite frankly, until the Senator from Ohio raised it, and 1
thought you were going to indicate that, yes, it did reflect your
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views and Justice Jackson’s views, and you were arguing the alter-
native. But you catesgeorically, as | understand it, suggest that the
memo to which the Senator from Ohio was referring did not reflect
your views, but it was in fact the views of Jackson, not yours at all.

And one of the points that is made is that obviously, that is the
case because you referred to “colleagues”, and you did not call cne
another “colleagues” at the time—at least that was the defense
made by the Senator From Alabama.

Senator HEFLIN. Well, I think in fairness to him, he said he did
not recall,

Senator BiDEN. I understand. I am trying to refresh recollection
now. What I am trying to find out very simply is did you believe at
the time you were a clerk for Mr. Jackson that Plessy v. Ferguson
should not be overruled? Was that your view at that time?

Justice REHNQUIST. Senator, I think I answered that question
when you asked it yesterday, that I had ideas on both sides, and 1
do not think I ever really finally settled in my own mind on that.

Senator BimeN., Do you have any doubt that the people with
whom you worked thought that you believed Plessy should not be
overruled?

I mean, what view do you think that you communicated to other
people at the time?

Justice REunQuisT. Well, I am sure, you know, as Don Cronson
says, around the lunch table I am sure I defended it for the reasons
I stated to you yesterday.

Senator BIpEN. Just so you had both sides of it—not defending it
because you really believed it, but defending it——

Justice REHNQuIsT. Well, as I said to you yesterday, I thought
there were good arguments to be made in support of it. I am sure
my talks with Don Cronson were certainly a good deal more de-
tailed than they would be around the lunch table, and I probably
exg;essed myself more fully to him.

nator BipEN. On the 14th amendment, you have indicated
that—well, your decisions point out that you have a more restric-
tive view of itz application to women than you do, for example, to
blacks; and I think your reason is very clear as you set it out why,
and one is the rule of reason test. But let me make sure I under-
stand why you have the view you do about the 14th amendment.

Is it because you believe that the 14th amendment was designed
as you have once indicated, that it was obviously a Civil War
amendment designed to deal with black codes; is that why? I mean,
explain to me how you arrived at your——

Justice REENQUIST. Senator, I have written on that subject many
times in the 15 years I have been on the Court, and it is almost
impossible to encapsulate or summarize.

enator BIDEN. Well, let me encapsulate, and then maybe we can
go from there.

As I understand it, one of the rationales you argue, that you use,
and you have used it in both speeches you have made and in deci-
sions that you have rendered—let me read from your speech in my
home State of Delaware, [ believe it was before the State Bar, but
it was in 1977. You said, “The question with which the courts have
had to wrestle in the ensuing 110 years since the ratification of the
14th amendment, is just how much more did the framers of the
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14th amendment mean than to prohibit Southern States from
having black codes.” End of quote.

Now, is this the question as you see it?

Justice REHNQUIST. Is what the question? The one you just read,
how much more in addition to——

Senator BipEN. Yes, right.

Justice REHNQUIsT. Yes, | think that is the question and a way of
asking what the 14th amendment means.

Senator BipeEN. Do you think that the framers of the 14th amend-
ment meant it only tec apply to blacks and the black codes?

Justice REHNQUIsT. I think that was whom it was primarily di-
rected to, but I do not think they meant to limit it to them alone.

Seélator BipEn. Who else did you think they meant to encom-
pass’

Justice REHNQUIST. Again, Senator, I have written on that for 15
years in various Court opinions. If we are simply talking general-
ities——

Senator BipEN. Yes.

Justice REHNQUIST [continuing]. People who are similarly situat-
ed, probably, to be blacks at the time that the 14th amendment
was adopted.

Senator BIpEN. Now, as I understand it, your theory as to what
latitude a Justice has in interpreting the Constitution and provi-
siong of this Constitution really relates to one that is much more in
line with that recently enunciated by the administration of original
intent, that it is very important to look back at what the original
intent of the framers of the Constitution or the amendment was in
order for you to know how it should be interpreted; is that correct?

Justice REHNQUIST. | am not sure it is entirely correct. I think
original intent manifested in the words that the people that draft-
ed the document used is a very important factor in deciding what
the provision means.

Senator Bipen. OK. Now——

The CHAIRMAN. Senator, your time is up.

Senator BipEN. OK. I will come back to this.

The CHAIRMAN. The distinguished Senator from Maryland.

Senator MaTHias. Let me pick up, Mr. Chairman, on this original
intent question, because I think it is an interesting one. It is one
that has engaged the attention of the country in recent months. I
suppose that the debate that has been going on can be summarized
in two terms that are meant to capsulize the contrasting approach-
es to Constitutional cases; judges who seek to apply “original
intent,” and those who engage in ‘“‘judicial activism,” one of the
Chairman’s favorite phrases.

It is a frequent experience for us on this committee to have
nominees who come up and say that if confirmed, they would inter-
pret the Constitution pursuant to the original intent of the fram-
ers. That is almost a matter of rote with nominees these days. And
most of them are willing to take a pledge to resist judicial activism
when they look at the Chairman.

T}1e CHAIRMAN. They have good judgment, don’t they? [Laugh-
ter.

Senator MaTHIAS. Well, they have prudence in any event.
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But if we can get beyond those labels that I think distort the
issue, as a practical matter, 'udggs and even legislators are from
time to time called to apply tgle nstitution to an issue that could
not possibly have confronted the framers.

There were virtually no public schools in 1787. Issues of prayer
in school, school integration, the rights of handicapped students—
all of which present difficult Constitutional problems—flow out of
the public school system, that system did not exist either physically
or, I am sure, in the minds of the framers at the time.

How should the Court approach the problem of applying the
words of the Constitution to problems that the Founding Fathers
simply could not have foreseen?

Justice REHNQuUIsT. Well, there are a number of provisions in the
Constitution that are sufficiently general so that they have applica-
bility far beyond what the framers, the people who ratified the
Constitution, had before them at the time.

In 1787, there was not a stearnboat, there was not a railroad,
there was not an airplane; yet they %aove Congress no power over
buggies or over post roads; they said Congress shall have power to
regulate commerce among the several States. And that provision is
obviously broad enough to embrace any number of things that have
come after. And there is a due process clause in the fifth amend-
ment to the Constitution and also an equal protection component
in the due process clause.

The fact that there were not any public schools in 1787 does not
mean that those clauses of broad general applicability would not
have application where appropriate to institutions that have come
after the Framers.

Senator MaTHiAS. Of course, a question arises in some cases as to
which branch of Government should undertake the corrective
action when the Constitution is silent. That question is illustrated
from time to time in problems that require the court to enter the
political thicket. For example, the one-man-one-vote decision, might
have been decided by State legislatures, as far as congressional dis-
tricts are concerned, or might have been decided by the Congress,
but ultimately had to be decided by the Court.

Is that one result which can flow from this doctrine that you
have just commented on?
¢ Jusj:tice ReunquisT. Yes; it certainly is one result that can flow

rom it.

Senator MaTtHIAS. What in your judgment is the way to ensure
that the decisions of the Court reflect the application of constitu-
tional principles to evolving problems, and to avoid having Justices
simply substitute their personal views for the principles that are
embodied in the Constitution?

Justice REanquistT. Well, I think probably the best answer I can
give is to nominate and appoint judges who sense the difficulty in-
volved in judging; that, as Justice Frankfurter said, if putting on a
robe does not make any difference to a man—and he put it as a
“man’’ at that time; he would say “to a man or a woman” now, I
suppose—then there is something wrong with that person.

meone who thinks that they are goinito be able to go on a
court and apply a whoele bunch of kind of horseback opinions, the
kind that you form from reading the newspapers, for example—and
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I remember this experience, and I daresay an awful lot of other
people have had it—of simply reading in the newspapers about a
court decision, when 1 was a lawyer, and saying, you know, “How
can that be? That sounds ridiculous.” And my wife sits across from
me now at the breakfast table, and she will be reading something
that the court—and she said, “That is ridiculous.” And certainly,
when you hear a lot of these decisions described, they sound ridicu-
lous. But sometimes you get back into them, and you see that a
surface absurdity really is not an absurdity, in fact, and that your
initial reaction to a particular case has got to be tempered by study
and that sort of thing.

I do not think taking any particular cath is going to get you a
better judge.

Senator MaTHias. Well, I suppose that that is what this nominat-
ing process is all about, to winnow out that very issue.

Do I recall correctly that you said that you had never come to
any final conclusion about Brown v. the Board of Education be-
cause of the stare decisis effect of Plessy v. Ferguson?

Justice REnNqQuisT. I thought the stare decisis argument in
Plessy was a strong one.

Senator MaTtHias. Of course, the nine members of the Supreme
Court, alone among all of the Federal judiciary, are the only people
who can alter a precedent that is established by the Supreme
Court. So, your views about precedent would become extremely im-
portant.

When you were here in 1971, you answered a question about
precedent by stating that, “A precedent might not be that authori-
tative if it has stood for a shorter period of time, or if it were the
decision of a sharply-divided court.’

Is that still your view?

Justice REHNqQUisT. I think it is, Senator.

Senator MaTHias. It would follow, then, that precedents with
which you have disagreed, or with which you disagreed at the time
you joined the court, but which have now been the law of the land
for some 15 or more years, have gained in authority?

Justice REHNQUisT. Other things being equal, I would think so,
yes.
Senator MaTHiAS. So, that as precedents, they are more binding
because of the passage of time?

Justice REHNQUIST. Yes; again, other things being equal.

Senator MaTH1a5. Is a precedent more authoritative when it is
issued, let us say, over your lone dissent than when you have per-
suaded two or three colleagues to join in it?

Justice REnngquisT. Yes; I think it is.

Senator MaTHIAS. And these are the kinds of considerations that
gou would have in mind when you were confronted with the possi-

ility of overturning a precedent?

Justice REHNQUIST. Yes.

Senator MaTH1as. I suppose——

The CHAIRMAN. Senator, your time is up.

Senator MatHiAS. Thank you, Mr. Chairman.

The CHAIRMAN. The distinguished Senator from Massachusetts.

Senator KENNEDY. Mr, Rehnquist, just to wind up on the Laird-
Tatum case, that was important, I believe, given our previous ex-
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change. One of the important results of your vote and the majority
opinion on that was the denial to the American people of the kind
of discovery that might have taken place if there had been a differ-
ent judgment, and in the course of discovery procedures, if that
had been reversed, the American people would have probably
learned a good deal more about the Huston plan and about the
army surveillance of private citizens, and the CIA illegal domestic
surveillance operations—all of which were going on at that time.

You were in the Office of Legal Counsel during the period that
was described in the earlier discussion. I have tried to get from the
Office of Legal Counsel any memoranda that you might have writ-
ten about that subject matter, about either civil rights or civil lib-
erties, or about surveillances. Do you know whether you wrote any
memoranda about those subjects?

Justice ReunquisT. I would expect over a period of 3 years I
probably did.

Senator KENNEDY. Well, is there any reason that you would be
reluctant to provide those memoranda to us on civil liberties or
civil rights or on national security?

Justice REaNqQuisT. I do not believe I have them.

Senator KENNEDY. You have not retained copies of those?

Justice REHNQuIST. I do not think so.

Senator KENNEDY. Well, would you be willing to urge the Justice
Department to make those available to us?

Justice REHNQUIST. I would certainly waive any claim that I have
so far as the Justice Department——

The CHAIRMAN. Senator, I might make a statement on that. The
Justice Department feels that interoffice memoranda are confiden-
tial, they are privileged, and they do not intend to make them
public. I concur with that opinion, because if the Attorney General
cannot talk to his own staff in confidence and get their opinions
and bat things back and forth, it seems the public is not well
served.

Senator KENNEDY. Well, the President of the United States—and
1 would ask that his memorandum on this for the heads of Execu-
tive departments and agencies, subject, procedures governing re-
sponse to congressional requests for information—I will ask that
the entire memorandum be made a part of the record, Mr. Chair-
man.

May that be made a part of the record?

The CHAIRMAN. Without objection.

[Document follows:]
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MeMoraxpU From Pamsiext Roswalp ReaGas ror THE HEeabs oF Execumive
DEPAPTVENTS AND ASENCIES, ON PROCEDURES GOVERNING RESponses To CoNGRES
SIONAL REQUESTS FOR INFORMATION, NOVEMBER 4, 1992

THE wWHITE HOUS

WALSAINGTONW

Novezbher &, 19E2

MEMORPANDOM FOR TRE HEADS 02 IUECUTIVE LEPAPTMNINTS
AXD ASINCIES
sSUBJ2CT: . Proceduces Governing Responses o
: Concressional Recussts for Information

The molicy of this Adczinistration is to comply with Congres~
siorel rezuests for information to the fulles: extent consis-
cent with the constituiional and statutory obligations of the
Txecutive Branch., While this Adninistration, like its prede-
cessoTs, hes an obligation to protect the confidentiality of
some conmunications, executive privilege will be asserted only
in the most conpelling circumstances, and only after careful
revisv denonstrates that assertion of the privilege iz neces-
sary. Bistorically, good faith negotiations between Congress
and *he Izecutive Branch have npinirmized the need for invoking
executive privilece, and this tradition of accommodation sheuld
continue as the pricary means of resolving conflicts betwveen
the 3ranches. To ensure that every reasonable accoomodatieon

is p2de to the needs of Congress, executive privilege shall net
be invoked without specific Presidential authorization.

" The Suprere Court has held that the Execative Branch mey occa-
sion2lly find it necessary and proper to preserve the confiden-
tizlity of nationzl security secrets, deliberative communications
thas form a part of the decision-making process, or other infor-
nation irportant to the discharge of the Executive Branch's con-
stitutional responsibilities, Legitimate and aprropriate claims
of privilege should not thoughtlessly be wajved., Fowever, to en-
sure that this Adainistration acts responsibly and consistently
in %he exercise of its duties, with due regerd for the cesponsi-
bilities and prerogetives of Congress, the following procedures
shzll be followed whenever Congressionzl requests for information
raise concerns regarding the conficentiality of the informstion
soughts:

1. Congressionzl requests for information shall be
complied with as promptly and 2s fully as possible,
unless it is determined that compliance ralses a
substantial gquestion of executive privilege, A
"sobstantial question of executive privilege® ex-
ists 1if disclosare of the irnformation requested
might significantly impair the natlonal security
{including the cunduct of foreign relatlons), the
deliberative processes of the Executive Branch or
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other aspects ©f the perficrimance ol the EZxccutive
Branch's constitutional duzies.

2. I1f the head of en executive Cepariment or ageasy
{"Department Head®) believes, efter consultation
with departnent counsel, that cospliance with a
Congressional recuest for informatioa raiges 2
substantizl question of executive privilege, he
shall promptly notify and consult with the Attor—
ney General through the Assistant hitorney Ganeral
for the Office of Legal Counsel, and shall also
promptly notify and consult with the Counsel to
the President. If the information regusasted of a
department or 2cency derivas in whole or in pert
from information received Irom another deparizent
or agency, the latter entity shall also be con-
sulted &% to whether disclosure of the {nfor=stion
raises a substantial guestion-of executive privilege.

3. Every effort shell be.made to corply with the Com=
gressional reguest in a mznner consistent with the
legitimate needs of the Executive Branch., The De-
partment Head, the Attorney General and the Counsel
to the President may, in the exercise of their dis~
cretion in the circurstances, deternine that execu~
tive privilege shall not ba invoked and release the
requested information.

L. 1f the Department Fead, the Attorney General or the
. Counsel to the President bslieves, after consulta=
tion, that the circurstances justily invocation of
executive privilege, the issue shall be presented
to the President by the Counsel to the President,
who will advise the Department Read and the Astor-
hey General of the Presidsnt's decision.

5. Pending 2 final Presidential daclsion on the matter,

the Department Bead shall reguest the Congressional
body to hold its reguest for the inforzation in
abeyance, The Depattment Sead shall expressly in-
dicate that the purpose of this request is to pro—-
tect the privilege pending a Presidential decision,
and that the request itself does not constitute a
claim o rivileqe.

6. If the Presiden: decides o invoke executive
privilege, the Departmen:t Sead shzll advise the

65-953 0 - 87 -~ {0
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requesting Congressional body that the clainm of

zecutive privilege is being pade with the specific
approval of the President.

hny guestions concarzing these prosecures ©or related matrers
should be addressed Lo the Attorney General, through the Assis-
tant Attorney Ganerel for the O0ffice of Legzl Counsel, and to

the Counsel to the President,
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HaNDWRITTEN RECORD OF TELEPHONE CONVERSATION WITH MARY WaAL~ft, PREPARED
BY Steve Letrer, Noveseen 5, 1982
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Senator KENNEDY. I quote:

Congressional requests for information shall be complied with as promptly and as
fully as possible unless it is determined that compliance raises a substantial ques-
tion of executive privilege.

And the Justice Department refuses to say whether it does. It
either ought to say that it does and involves the question on execu-
tive privilege, or these memoranda ought to be available to the
members of this committee when we are considering the qualifica-
tions of this nominee on the basic issues and questions involving
civil rights and civil liberties, the views of this nominee. And I
think we do a disservice to the consideration of this committee and
to the nominee not to be able to examine those.

I have requested that. That request has been made to the chair-
man. We have received a response from the Justice Department re-
fusing to make those available.

The nominee himself this morning says he is quite prepared to
waive any consideration. So, I would renew my request, Mr. Chair-
man, given the view of the nominee that he is prepared to waive
any privilege, and that we make a request of the Attorney General
to receive it.

Senator BrpeN. If the Senator would yield—

The CHAIRMAN. The Attorney General is the chief legal advisor
for the President and the entire executive branch. The function of
the Office of Legal Counsel is to act as his delegate. Therefore, the
Assistant Attorney General for the Office of Legal Counsel is the
lawyer for the President’s lawyer. The internal materials in the
Office are confidential and represent the highest form of privileged
communication. These internal documents are the manifestations
of far-ranging legal and policy considerations. As a matter of prin-
ciple, the release of these documents would have a devastating
impact on the full and free debate and discussion which are re-
quired in the Office of Legal Counsel.

If the highest officials in the Nation are to have the sound and
legal advice on which many of their important decisions depend,
this debate must not be restricted out of fear that it may become
public knowledge.

Additionally, I question the relevancy of materials which are
over 15 years old and which I understand were not requested
during the 1971 confirmation hearinges.

For these reasons, I will not press any further for these internal
confidental documents.

Senator KENNEDY. Mr. Chairman, I would point out that the re-
maining part of that paragraph I mentioned—I will read the full
paragraph:

Congressional requests for information shall be complied with as promptly and as
fully as pessible unless it is determined that compliance raises a substantial ques-
tion of executive privilege. A substantial question of executive privilege exists if dis-
closure of the information requested might significantly impair the national securi-
ty, including the conduct of foreign relations, the deliberative process of the Execu-
tive Branch, or other aspects of the performance of the Executive Branch Constitu-
tional duties.

Now, I would just say the failure of being able to gain that infor-
mation, which the nominee himself has indicated his willingness to
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waive, does a disservice both to the nominee, to the committee and
to the Constitution.

And what we are talking about here are civil rights issues, issues
on civil liberties, in which this nominee had a very direct—any-
thing that he would say with regard to the various domestic sur-
veillance provisions.

I think it is a real disservice to the nominee and this committee
to refuse to insist that the Attorney General provide that informa-
tion.

I yield to the——

The CHairMAN. Although the witness might be willing to do it,
the Justice Department feels that it would be improper. For in-
stance, in my office, if I could not talk to my staff members confi-
dentially and get their honest opinion, back and forth, and batting
things back and forth, without the public knowing everything that
went on, I do not see how I could well serve the public.

The Justice Department feels the same way. They want to have
freedom to discuss with their staff members, to write memoran-
dums, to get suggestions, to make recommendations, but if all of it
is exposed to the public, it would jeopardize the best interests of
the public in my judgment.

Senator BipEn. Mr. Chairman, if I could just briefly comment on
that, we may have much ado about nothing here. If the Justice De-
partment does not want this to be released, all they have to do is
exert executive privilege. If they do not exert executive privilege,
then they should explain to us why they are changing a pattern
they have kept for years and years.

Let me just point two things out. In Mr. Cooper’s nomination to
go over to that Department and Mr. Brad Reynolds, where we
asked for internal documents, we worked out an agreement, as we
always have in this committee, where staff members went down in
the presence of the Justice Department. In both of those cases, in
this administration, Office of Legal Counsel documents were made
available; they were made available with regard to both of those
instances, No. 1.

No. 2, let me point out that if the rationale which the Justice De-
partment offers in fact has any validity, it seems to me it loses its
validity as time passes. It is one thing to say that you are not going
to allow contemporaneous memeoranda out, and you do not want to
in fact exert executive privilege. But we are talking about some-
thing that is 25 years old, as the Justice keeps pointing out to us;
this is 25 years ago. What are we talking about here? How is the
impairment of national security, or the impairment of the ability
to do work going to be impaired by something 25 years ago?

Third, as everyone who follows this knows, since 1977 they have
published memoranda from the Office of Legal Counsel. It has been
the policy of the Office of Legal Counsel to publish in a book
memoranda.

Now, I really do think this is a disservice to the nominee. The
only implication that can be drawn from this, if executive privilege
is not being exerted, is that there is something to hide. The nomi-
nee has nothing to hide, nothing at all to hide.
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How can Justice possibly be harmed if in fact they are going to
release memoranda that an assistant or a lawyer in that division
wrote 25 years ago or more——

Senator HatcH. Mr. Chairman——

Senator BIDEN [continuing]. On civil rights, unless it is of nation-
al security interest. And if it is, tell us, and we will stop.

Senator HatcH. Mr. Chairman,

The CHairMAN. The distinguished Senator from Utah.

Senator HarcH. You have stated it pretty well. This is the Office
of Legal Counsel. You are not asking for Brad Reynolds’ and Chuck
Cooper’s materials. You are asking for materials before this man
becomes an Associate Justice of the U.S. Supreme Court.

It seems to me that we ought to be judging him from that time
forward. And you are asking it from the Office of Legal Counsel
which to my knowledge has never given materials to us——

Senator BipeEN. Oh, well, I have it right here.
hSenat,or HarcH [continuing]. And the reason is—let me just say
this——

Senator BIpeN. I have it right here in my mind. These are memo-
randa from the Office of Legal Counsel.

Senator HarcH. Let me say—not to my knowledge then.

Senator KENNEDY. Oh? [Laughter.]

Senator BIDEN. They are right here,

Senator HatcH. Those are not from the Office of Legal Counsel.
And I do not think you can prove it. They are from the Office of
Civil Rights. Do not misstate the law. Do not misstate where you
got them.

I do not know of any case where you have been able to get mate-
rials from the Office of Legal Counsel.

Senator BipEN. If I can help the Senator, these are from the
Office of—

The CHAIRMAN. Let him finish.

Senator BipEN. Oh, I am sorry. I was going to answer his ques-
tion.

Senator HarcH. Go ahead and answer.

Senator BipeN. They are from the Office of Legal Counsel to the
House of Representatives——

Senator HatcH. They may have been delivered to you, but they
come from the Civil Rights Division.

Senator BIDEN. No, no; the top one, let me just read it to you
here——

Senator KENNEDY. Can we recess for lunch?

Senator HatcH. To my knowledge, never in the history of the
Justice Department, whether it was under Robert F. Kennedy or
under Edwin Meese, have they given up internal memoranda.

Second, this is not Brad Reynolds who is up for confirmation.
This is not Chuck Cooper. This is a man who served 15 years on
the U.S. Supreme Court. You are asking for memoranda from, basi-
cally, 3 or 4 years before he became a member of the Supreme
Court from the Office of Legal Counsel.

Senator BIpEN. Orrin, let me ask you a question.

Senator HaTcH. Now, wait. Let me just make one other point.

Senator BipeN. I am sorry.

Senator HatcH. I understand why anybody——
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The CHAIRMAN. The Senator from Utah has the floor.

Senator HaTtcH. I can understand why any Democrat would love
to go through all the materials of the Justice Department pertain-
ing to any Republican administration. I would like to do it pertain-
ing to any Democratic administration. And I might even enjoy the
Republican administration.

The fact of the matter is, as Senator Thurmond has stated, it is
very tough for an Attorney General to get honest, candid com-
ments, from internal people within the Justice Department if they
know that everything they state is going to be subject to review by
Congress in a partisan battle over somebody’s nomination.

You are asking for things that you really do not have a right to.

Senator BipeEn. Orrin——

The CHAIRMAN. Senator Metzenbaum, I believe, wanted to speak.

Senator BIDEN. Excuse me,

Senator METZENBAUM. No. I am fine.

The CHAIRMAN. Senator Biden.

Senator BipEN. Thank you, Mr. Chairman.

What I do not understand here is that there seem to be two
issues that the Senator from Utah raises—one is the legitimacy of
an arm of the Government to deny another arm of the Government
memoranda sought for; the second is whether or not it is legitimate
to inquire as to what a nominee for Chief Justice wrote 25 years
ago. There are two separate issues. Let us leave the latter issue
aside. The argumentation given by the Justice Department for not
making available these memoranda says nothing about Justice
Rehnquist; it does not speak to that question. It speaks to the legit-
imacy of this body having access to, as a matter of principle, docu-
ments.

If we here today conclude that this body does not have the right
to have access to those documents unless executive privilege is
claimed, we have set a precedent.

With all due respect, Mr. Justice, I do not care about you in this;
I care about the precedent. The fact is that we either are going to
have a precedent set where they in fact abide by the law and say
executive privilege, or they should come forward, like we always
have in the past, with an agreement whereby we negotiate in good
faith the access to and what documents they are given access to.

But here there is a blanket assertion made, for the first time in
this administration, a blanket assertion, and in conflict with what
the President says, that everything is open.

And just for the record, the memorandum I am holding here, for
example, is a memorandum from Theodore Olsen to Paul McGrath,
“Revised Draft of Summary Judgment Motion in United States
versus House of Representatives, U.S. Department of Justice, Office
of Legal Counsel,” dated 7 January, 1983. Now, it is on a different
matter. It was on the Burford fight. But it did not require subpoe-
na. That is how we used to do it. We used to do it that way. And 1
do not know why, all of a sudden, we are changing.

It seems to me the request the Senator from Massachusetts made
is in fact a reasonable one. And it has always been——

The CHAIRMAN. Senator——

Senator BipeN [continuing]. If I could finish, Mr. Chairman—it
has always been done on a confidential basis. That is how we have
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done it before. That is how this committee has done it, and I do not
know why it has changed.

The CHAIRMAN. Senator, isn’t it a fact that those documents were
not provided to the Congress, but they were provided from one Gov-
ernment agency to another?

Senator BIpEN. Pardon me?

The CHAIRMAN. Weren't those documents provided from one Gov-
ernment agency to another, and not to the Congress?

Senator HatcH. That is correct.

Senator BipEN. No. They were provided to the Congress.

Senator HatcH. No. They come from another Government
agency.

Senator BIDEN. I ask the able Counsel to tell you what you have
in your hand there—and maybe I am mistaken.

Senator HaTcH. You are.

Mr. SHORT. Senator, it is my understanding these documents
were provided to a Government agency and not to a committee of
Congress.

Senator HaTcH. Mr. Chairman,

The CHAIRMAN. Senator Hatch.

Senator HarcH. This committee has never to my knowledge re-
ceived an internal memo directly from the Department of Justice
and certainly directly from the Office of Legal Counsel. I would be
happy to stand corrected if I am wrong. However, I do not believe I
am.

The Justice Department might have given records to other of-
fices or other agencies or departments, but never have they given
up internal memos. They have good reason for doing that because
they want it to function as a Justice Department. Anybody can un-
derstand that.

I can understand why certain people want to go on a fishing ex-
pedition. But that is not what should be done.

The CHAIRMAN. Senator Hatch, I happen to see Mr. Bolton here,
who is from the Office of Legislative Affairs, Assistant Attorney
General, and I am going to ask him to come up right now and re-
spond to some questions.

If you will stand up and take the oath—will the testimony you
will give in this hearing be the truth, the whole truth, and nothing
but the truth, so help you, God.

Mr. BoLron. It will.

Senator MatHias. Mr. Chairman, shouldn’t Justice Rehnquist
retire from the table?

The CHairMAN. Justice Rehnquist, we will excuse you now until
2 o’clock. We will go back at 2 o’clock.

Justice REaNQuisT. Thank you, Mr. Chairman.

Senator BIDEN. Aren’t you glad you are in the court and not the
Senate, Mr. Justice?

Senator HEFLIN. It seems to me we ought to have sort of an opin-
ion right now from the Supreme Court Justice. [Laughter.] It is
pretty clear here that this is an Executive order signed by the
President, and it is pretty clear as to what procedure is to be fol-
lowed. It seems to me on the face of it, it says so.
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The CHAIRMAN. Mr. Bolton, would you explain the policy of the
Justice Department on this matter? You have heard the conversa-
tion here. Give us the theater behind it.

TESTIMONY OF JOHN R. BOLTON, ASSISTANT ATTORNEY GENERAL,
OFFICE OF LEGISLATIVE AFFAIRS, U.S. DEPARTMENT OF JUS.
TICE

Mr. BoLtoN. Yes, thank you, Mr. Chairman.

I might say, in response to a point that Senator Biden made, that
after receipt of his letter dated, I believe, July 24, we did produce
some documents that he had requested. Those documents con-
tained, in every case, legal advice that had been transmitted out-
side the Office of Legal Counsel, in some cases, to other compo-
nents of the Department of Justice, in some cases, to other Govern-
ment agencies, as I recall.

Senator Hatch, however, has correctly stated that to our knowl-
edge, there have never been provided to this committee internal de-
liberative documents from the Office of Legal Counsel or, I might
add, by way of analogy, the Solicitor General’s Office. And there
are numerous precedents for that that we have followed.

Senator METZENBAUM. What about the Brad Reynolds case and
the Cooper case?

The CrAIRMAN. What about these particular documents?

Mr. BorToN. I do not know which ones you have in your hand,
Mr. Chairman, but I believe one that was referred to was from the
Office of Legal Counsel to Mr. McGrath, who at one point was with
the Civil Division.

The CHaIRMAN. That is right; memorandum to Paul J. McGrath,
Asgistant Attorney General, Civil Division.

Mr. BoLtoN. Yes, Mr. Chairman. That would be consistent with
what I just said. It was a document transmitted from the Office of
Legal Counsel to another component of the Department of Justice.
We have produced that in response to Senator Biden’'s earlier re-
quest.

Could I say one other thing, please, Mr. Chairman? Senator
Biden referred to a practice since 1977—1I think it goes back before
that—that some opinions of the Office of Legal Counsel are pub-
lished. That is correct. In OLC’s function as the President’s law-
yer's lawyer, there are occasions where such things are made
public. The reason for that is so that the President’s chief legal ad-
viser, acting through his Assistant Attorney General, can advise
other components of the executive branch and the public at large
as to a particular position taken on a legal issue.

And I would submit, quite respectfully, that that is quite differ-
ent from the internal deliberative documents that we are referring
to here.

The CHAIRMAN. Senator Biden, do you want to ask a question?

Senator KENNEDY. May [——

Senator BIDEN. Go ahead.

Senator KENNEDY. Well, are you exerting executive privilege,
then, on this request?
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Mr. BoLToN. Senator Kennedy, I am not authorized at this point
to assert executive privilege. We have received, first, a letter from
Senator Biden on behalf of three Senators, as I recall.

Senator KENNEDY. That is correct.

Mr. BoLroN. We responded to that on Friday, July 25. Senator
Thurmond transmitted another letter to .me from Senator Biden
that we responded to on July 30. In neither case did we assert exec-
utive privilege. In the July 30 letter, to show the length and con-
sistency of the policy that we articulated in the letter, we attached
a memorandum by former Assistant Attorney General for the
Office of Legal Counsel, Antonin Scalia, dating back to the 1970’s,
which took basically the same position.

It ig because of the highly sensitive nature of the internal OLC
deliberations in their function of advice giving to the Attorney
General—and as I say, the same argument can be made with re-
spect to the Office of the Solicitor General—that we respectfully
declined to produce those internal documents.

Senator KENNEDY. Well, with all respect, the President of the
United States has issued a memorandum. You are an executive de-
partment, are you not?

Mr. BoLtoN. The Department of Justice is an executive depart-
ment, that is correct.

Senator KENNEDY. The memorandum has the subject procedures
governing response. And you are familiar, I am sure, with that Ex-
ecutive order, and it indicates that there is only one justification
for withholding information, and that is executive privilege, and it
spells out the procedure by which that should be made.

Now we are asking you now, you are either going to follow, as 1

" imagine, the President’s order on this, or if you are not, I want to
know why not.

Mr. BoLtoN. Senator Kennedy, I think it has been the consistent
position of administrations, whether Republican or Democrat, that
documents have not been produced to Congress for reasons other
than executive privilege where there are, within the opinion of the
(;l)a_rticular executive agency involved, sound reasons for not so

oing.

I do not have a copy of the Executive order——

Senator KENNEDY. Well, you provide the precedents on that. You
provide the precedents to this committee.

Senator HEFLIN. I think that is immaterial. I think it is immate-
rial. Here, you have a White House order, an Executive order by
the President, Ronald Reagan, dated November 4, 1984; and the
only exception—it states that in regard to congressional requests
for information, the only exception to where it will be complied
with promptly and fully is where the disclosure of the information
requested might significantly impair the national security. Then it
becomes a substantial question of executive privilege. It provides
for the procedure to be followed relative to the matter, and it even
calls for consultation with the Counsel for the President outside
the Attorney General’s office. Unless it is a matter of national se-
curity and is declared to be a substantial question of executive
privilege, it appears to me that the action thus far, unless you can
give me a good explanation, is in violation of the President’s Execu-
tive order.



293

Mr. BoLroN. Senator, I feel quite comfortable in saying that we
are not in violation of the President’s Executive order. I would find
it very difficult, obviously, if I were in that position.

I think in your reference to the Executive order, though, you—
after referring to national security—you left out the other clauses
that applied, and one of them in particular—I do not have the
exact words in my mind—but one clause was documents that did
deal with executive branch deliberations, quite apart from national
security concerns.

Senator HEFLIN. Well, it may be. I just read this right now, but I
do not see it right there. It may be.

Mr. BoLToN. Could 1 respectfully ask, Mr. Chairman, if I could
make an inquiry of Senator Biden?

Senator BipeN. Sure.

Mr. BortoN. Excuse me, Senator. Did I understand you, or per-
haps it was Senator Kennedy, to say that if an assertion of execu-
tive privilege were made with respect to these documents, that that
would be the end of the matter?

Senator BipEN. Well, yes. It would be the end of the matter in
terms of whether or not we would then challenge the—I mean, it
would be the end of this matter, whether you have a right to claim
it under some nebulous thing that I do not understand in light of
this document and the President’s order.

As far as 1 am concerned, I think if the President is going to
change the groundrules, then he can do that. I would have to get
legal advice as to whether or not then there is a battle over what
constitutes executive privilege, but you are clearly on stronger
grounds. I mean, quite frankly, I think you all look foolish, unless I
am missing something here, to make the case like you are making
it when, in fact, the documents that vou could let the staff look at
are not going to make any difference anyway.

I mean, I do not know why we get in these fights here in this
place. It is like a tempest in a teapot, a great, big fight. If it is so0
important, claim executive privilege, and then that is probably
going to be the end of it; if it is not——

Senator METZENBAUM. I take issue——

Senator Hatca. Mr. Chairman, Mr. Chairman.

The CHalrRMAN. We are going to recess for lunch now, and we
will continue——

Senator HATCH. Mr. Chairman, could I just make one comment.

Senator METZENBAUM. Well, Mr. Chairman, before you recess, |
just want to say——

The CHAIRMAN. Senator Metzenbaum.

Senator METzENBAUM. I just want to say that I do not believe
that in this kind of matter that just claiming executive privilege
when there is no reason for it makes any sense or is logical, and 1
think you were starting to go down the road of going back to the
office and asking them to claim executive privilege.

I believe we have got a Chief Justice of the Supreme Court to
confirm, or to deny him confirmation. He is willing to have the in-
formation made available. And for some reason that I am not clear
about, the administration is now bucking against making the infor-
mation available. Let us put the facts out, and whatever the facts
are, they will speak for themselves. But do not now just take the




294

position, “Well, if you just say that asserting executive privilege
will be adequate, then maybe we will go back and do that.”

I think that that would demean the process, and 1 believe it
would also reflect negatively on the whole confirmation proceeding.

Senator Harcu. Mr. Chairman.

Senator BipEN. Mr. Chairman.

The CHAIRMAN. Just a minute. Senator Hatch.

Senator HarcH. Mr. Chairman, it is only fair to read some of the
language that the Office of Legal Counsel wrote, to Senator Thur-
mond. It lays it out pretty carefully. It is astute and well-thought-
out. Anybody who is fair can understand why vou are taking this
position. I do not care whether you assert executive privilege or
not. Either way you should not give up these materials voluntarily.

Let me just read this:

As you are aware, the primary function of the Office of Legal Counsel is to pro-
vide legal advice to the President and to executive branch agencies often on difficult
and controversial subjects:

The integrity of the advice given by the Office and the willingness of agencies to
seek and follow that advice depend largely on OLC's, the Office of Legal Counsel’s,
ability to protect client confidences and to discuss fully all of the legal implications
raised by issues referred to the Office.

The advice that OLC renders is almost always part of a larger decisionmaking
process within the executive branch. For that reason the Office of Legal Counsel has
consistently taken the position, in response to Freedom of Information Act and
other requests—

This is well-known throughout the Government—

That it is not at liberty to disclose confidential memoranda, opinions, and other
deliberative materials whose release would compromise the Office of Legal Counsel’s
continuing ability to provide objective legal advice to the executive branch.

Your letter makes other points, but that is all I care to read.

Let us be honest here. You have never given these materials to
anybody before. We have a sitting Justice who has a tremendous
record, the recommendation of every sitting Justice, and who has
been on the court for 15 years. We have spent an awful lot of time
during the last two days trying to dredge up any little item we can
for 15 or 25 years before he came on the Bench.

It is easy for me to understand why any legal office would not
want its internal memoranda given up. By doing so, you make it
completely probable that future opinions are always going to be po-
litically oriented, rather than candid advice to whomever has asked
for that advice in particular, the President or any other agency, or
any other person within the Department.

Your letter states it pretty well.

The only thing I can see here is an effort to dredge up anything
they can on “fishing expeditions”. This is not new around here. We
all cught to call it like it is,

The CHailRMaN. Mr. Bolton, if you want to make a statement,
and then we are going to recess for lunch.

Mr. BoLtoN. Thank you, Mr. Chairman.

I just wanted to clear up two points that Senator Metzenbaum
made, and I regret that he is not here to hear them.

When I asked the question of Senator Biden, which he was kind
enough to answer, I was simply trying to understand the point that
he had made before.
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Second, Justice Rehnquist’s response to the question that was
put to him, of course, has Justice Rehnquist in the analogy of
lawyer and client, when he was the head of the Office of Legal
Counsel. It is not the attorney’s position to be able to waive the
privilege; it is the client’s. And, of course, in the case of his service
as Assistant Attorney General for the Office of Legal Counsel, the
U.S. Government was the client.

Senator BinEN. The confusion here, though, if I may-—the client
is the President of the United States. The President of the United
States has said, unless we misunderstand this document, that, in
fact, all but for those areas where I claim executive privilege,
should be made available.

S0, on the face of it, it appears as though both the lawyer and
the client are saying these documents should be released. That is
what the confusion is.

And so what I say to you is I would just like an explanation over
lunchtime; (a) I would like to renew the request; (b) I would like to
agsk you if, in fact, I misread the document—and I may have;
maybe I have misread the Executive order, and (¢) whether or not,
regardless of what you conclude, you would at least make an index
available of what we are talking about. That is all, I do not want to
keep the committee—

The CHAIRMAN. [ think all of them understand the question now.

We are going to recess now, and we will continue after lunch,
2:15. We are in recess until 2:15.

[Whereupon, at 1:20 p.m., the committee recessed, to reconvene
at 2:15 p.m. this same day.]

AFTERNOON SESSION

[(Whereupon, at 2:23 p.m., the committee reconvened, Hon. Strom
Thurmond presiding.]

The CHaIRMAN, The committee will come to order.

The matter that we were discussing before lunch has been re-
ferred to the Justice Department for consideration. In the mean-
time, we will go ahead with the hearing.

The distinguished Senator from Ohio is recognized.

Senator MErzENBAUM. Mr. Justice, I indicated this morning that
one of my major concerns has become the issue of your candor,
your forthrightness, and I want to go back for a moment to one
question about this entire memo in the Justice Jackson matter.

In the memo, just above your initials, you said, “I think Plessy
against Ferguson was right and should be reaffirmed.” That is very
straight language.

Your fellow clerk at the time, Donald Cronson, said, “Unques-
tionably, in our luncheon meetings with the clerks, he” —meaning
you—‘“did defend the view that Plessy was right.”

S0, we now have you saying that in a memo, and we have Don
Cronson saying that that is the position you took. And you certain-
ly had a right to take any position you wanted to take.

Then, that became an issue in 1971, and so you wrote a letter to
Senator Eastland. And at that time you said:
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I am fortified in this conclusion because the bold, simplistic conclusion that Plessy
against Ferguson was right and should be reaffirmed is not an accurate statement
of my own views at the time.

Now, we have your statement in the meme. We have Cronson
saying that is the position you were taking. We then have the
letter from you to the committee in 1971 saying that is not an accu-
rate statement of my own views at the time. So, we have a total
reversal at that point.

Then, we have Senator Biden inquiring of you concerning the
same issue. And you say at that point, “I do not think I reached a
conclusion. Law clerks do not have to vote.” I really do not know
that I care exactly what your position was, but I find that you
thought that Plessy against Ferguson was right; you indicate in the
letter then that that was not your view; and then you say you did
not reach a conclusion. Law clerks do not have to vote.

Many have indicated concern about some of your decisions. I am
not addressing myself to that issue. I am saying I do not under-
stand Justice Rehnquist. He is three different places: He is for, he
is against, and he does not have a position; law clerks do not have
to vote.

Would you explain for me that which appears on its face to be
totally irreconcilable and a total divergence of opinion, three differ-
ent opinions, actually, on the same question.

Justice REHNQUIST. I think in answer to Senator Biden’s question
yesterday as to reconstructing what my view at that time would
have been in 1952, I said the reasons I thought the thing had argu-
ments on both sides at that time, I think the reconstructing again
on the basis of this memo, I would suspect that a logical interpreta-
tion in the last paragraph is I perhaps imagined this was the way
Justices spoke in conference.

Insofar as the statements about, you know, arguing that Plessy
against Ferguson was right at the time, law clerks, I do not deubt
that is correct. I think there is also an interview with Mr. Cronson
in 1971 indicating that I had told him that that was not a correct
statement.

Senator METZENBAUM. In Wallace v. Jaffrey, you dissented from
the decision of the Court to strike down the Alabama State statute
regarding prayer in schools. Now, what concerns me is that you
took the most extreme view of any member of the Court.

I am not addressing myself to the decision of the Court. That is
yesterday’s news. You said:

The Framers intended the establishment clause to prohibit the designation of any
church as a national one. The clause was also designed to stop the Federal Govern-
ment from asserting a preference for one religious denomination or sect over an-
other. Nothing in the establishment clause requires government to be strictly neu-
tral between religion and irreligion.

In other words, so long as the Government does not promote a
particular religion, the Government can then promote religion. Is
that your view?

Justice REENqQuiIST. I think the opinion speaks for itself, Senator.
It is all written out. And I would also want to add that that case,
as I recall, was not an Alabama statute requiring prayer in school.
It was a statute allowing a moment of silence.
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Senator METZENBAUM. All right. That is fine. But the question is,
your view is that the Government can promote religion as long as
it does not promote a particular religion. I am not asking you
about the Court decision. I am just asking about your view.

Justice REHNQUIST. I do not think that is a completely accurate
summary of Wallace against Jaffrey. I think that the statement
you read, that the 1st amendment, the religion clause, does not re-
quire the Government to be neutral between religion and irreligion
1 think is a correct statement.

Senator METzZENBAUM. Let me ask you a general question. Put
yourself in the position of a member of a religious mincerity today.
Maybe you are Jewish, maybe you are a Buddhist, maybe you are
an agnostic. How would you feel if Government officials came to
your school or office and said that all persons should go to church.
How would you feel as an individual, not as Justice?

In other words, if you were an atheist, an agnostic, or if you at-
tended a mosque or synagogue rather than a church and they told
you you should go to church, how would you feel about that?

Justice REuNqQUIST. I would be outraged.

Senator METZENBAUM. So would 1.

I can think of a lot of Government programs that, to me, would
promote religion. What if the Government requires us to join some
religion, any religion, the religion of our choice in order to be eligi-
ble for Government office? That would not be the promotion of a
particular religion, would it?

Justice REHNQUIST. Your hypothesis is that the Government re-
quires that you be a member of some religion before you can run
for public office.

Senator METZENBAUM. That is right.

Justice REHNQUIST. I would not think that was the promotion of
a particular religion, no.

Senator METZENBAUM. And that probably would be in accordance
with the Constitution?

Justice REENQUIST. Not in my view.

Senator METZENBAUM. Not in your view.

Justice REHNQUIsT. No.

Senator METZENBAUM. Well, let us see if I am clear. You said you
would not think that would be the promotion of a particular reli-
gion; therefore, following your position in the Wallace v. Jaffrey
case, that would be permissible as long as Government does not
promote a particular religion?

Justice REHNQUIST. I do not believe that, in my opinion, Wallace
against Jaffrey got into the kind of hypotheticals that you are sug-
gesting now, Senator.

Senator METZENBAUM. | agree with that, but what concerns me
is your words in that case.

As its history abundantly shows, however, nothing in the establishment clause re-
quires Government to be strictly neutral between religion and irreligion, nor does
that clause prohibit Congress or the States from pursuing legitimate secular ends
through nondiscriminatory sectarian means.

That is the reason for my hypothetical questions.

I can see that the hypothetical questions I have are all premised
on the fact that you are not promoting a particular religion; you
are just promoting religion as against irreligion.
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Therefore, I am asking you whether or not you would have any
difficulty with the Government requiring a person to join some re-
ligion in order to be eligible for office.

Justice REHNQuisT. I would have a great deal of difficulty with it,
Senator.

The CaAIRMAN. Senator, [ believe your time is up.

The distinguished Senator from Alabama.

Senator HEFLIN. Justice Rehnquist, the media reports have at
times revealed what they think may be a correct routine of a per-
gon’s life or lifestyle or what he may do on a daily basis. But in-
volved here are the news reports that you usually will go to work
in the morning, sometimes, as I recall the media has indicated, at
9, and that you would work until about 2:30 or 3. I do not remem-
ber exactly. And then you would swim, exercise during the day. Is
that a fair statement? You write you worked hard during that
period of time, but is that a fair summary of your daily work rou-
tine?

Justice REHNQuUIST. It is accurate as far as it goes, but it leaves a
misleading impression that one can do the job of an Associate Jus-
tice in 6 hours a day. That cannot be done, and the practice I devel-
oped was because I did find it very good for me physically to get a
swim in in the afternoon, was to work at home in the evening, as
all of the Justices of our Court, of course, did that before they
moved into the new Court building in 1935.

And I put in a good number of hours at home. There is a—well, 1
should not be explaining to you what the life of a Chief Justice is
since you have been one and I have not. But as you know, part of
the work of any appellate judge is working with law clerks, work-
ing with one's colleagues, sitting on the bench hearing arguments,
going to conferences.

But there is a fair amount of the work that you have to do by
yourself, The staffers cannot help you, the law clerks cannot help
you. You have to read briefs. You have to read circulating drafts of
opinions. You have to read either petitions for certiorari or memos
summarizing. And that is work that not only can be just as well
done at home, I have found, but better done at home when you are
not interrupted the way you are in your office.

Senator HErFLIN. In your routine of taking daily exercise—of
course, we understand you have had a back operation and you feel
it is beneficial and helpful to you to spend a portion of your day
taking exercise.

Justice REanquisT. Yes; I do.

Senator HEFLIN. What I suppose I am getting to is that the role
of Chief Justice may entail more work, more requirements than an
Associate Justice, such as maybe seeing more people, the relation-
ship of administrative building superintendent or the sergeant-at-
arms or whoever it may be, the director of the Federal Judicial
Center—all of these things—of additional duties that are required.

Is your routine such that, in having followed it for a period of
time, so firm that it would not be flexible for you to change in such
a manner? I think what I am getting at is whether the routine that
. you have developed for your daily life is such that it would inter-
fere with your role as a Chief Justice?
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Justice REHNQUIST. I do not believe so, Senator. I am, of course,
aware of the fact that the Associate Justice’s role is pretty well de-
ciding the business that comes before the Court. The Chief Justice
has a good deal more extensive responsibilities that would involve
seeing more people, just as you point out, working with groups
completely outside the Court. And whereas 1 certainly do not pro-
pose to give up my fairly regular swimming, which I think is essen-
tial to feeling fit, obviously I am going to have to tailor and remod-
el a lot of the way I handle the job of Associate Justice and simply
spend more time in the building. There is no question.

Senator HeEFLIN. Well, now, I think Senator Simon has asked you
basically about your health. You had a back operation and had a
disc removed, as 1 understand it, probably about 1969 or 1970, and
you probably have had some problems at times with it. I never
have known many disc operations that were completely successful.

But, basically, do you feel that you are able to do the task of a
Chief Justice and that your health would permit you to perform
the role of the Chief Justice?

Justice RennquisT. Yes, I do, Senator. I certainly would not have
accepted the nomination had I thought otherwise.

Senator HEeFLIN. All right, sir. You have been the Justice as-
signed to the ninth circuit, I believe, which is the Western. And
there are many of us in the Congress that are concerned about
whether or not the ninth circuit has become too big, too cumber-
some. I believe, what is it now, 28 judges in that circuit, and they
have attempted, instead of having en banc of all of those judges, a
procedure by which it is divided into a group that does the function
of an en banc proceedings.

Now, they are proud of that. Judge Browning and Judge Clifford
Wallace, and some of them out there tell me that this is working
well. They are always trying to encourage me to get out and view
it, which I would like to do sometime but it always comes in the
middle of the week when we have duties here.

But do you feel, from the viewpoint of your observations, that im-
provements can be made to the situation pertaining to the overall
operation of the ninth circuit?

Justice REuNquisT. Senator, I would say that in my mind the
jury is out on whether a court that big will ever work. I think no
one has labored more indefatigably to see that it did than Chief
Judge Browning, and I think he is a real student of judicial admin-
istration, and Judge Wallace along with him, as you mentioned.

I do not know how you could get a better production out of that
situation than they have done. Whether or not it ultimately will
work, I certainly do not profess to know. I think the judges of the
ninth circuit and people attending the ninth circuit conference say
they believe it is working. And since we have so many problems
with court of appeals, conflicts of circuits and that sort of thing, I
think one of Judge Browning’s arguments in favor of keeping the
ninth circuit the way it is, as I understand it, is that if you split
the circuit, that is just one more court that is going to furnish con-
flicts that need to be resolved, either by the Supreme Court or the
National Court of Appeals.
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So, I would definitely feel that—and I daresay the judges of the
ninth circuit feel that way—certainly it should be observed; but if
they can do it successfully, more power to them.

Senator Herrin. Let me ask you this: Do you remember when
you started wearing glasses?

Justice REHNQUIST. I think I started wearing glasses off and on,
you know, sometime in probably—I think maybe grade school, per-
haps high school.

nator HerLin. Did you wear glasses, say, from after you fin-
ished law school all of the time or just on occasion?

Justice REHNQuIST. | switched, as I recall, from wearing glasses
part of the time to all the time right after I moved to Phoenix in
1953, more or less out of pride. I had not wanted to wear glasses
because I obviously thought I looked better without them. But then
I moved to a new city where my wife and 1 knew only one other
gerson at the time we moved there, and the idea if you are going to

e successful and get around and meet people. And I realized 1 was
meeting people and then snubbing them on the streets the next
day. [Laughter.]

That is when I started wearing glasses all the time.

Senator HerLIN. To tell you the truth, I cannot remember when I
started wearing them. But anyway, I think that helps clear up a
point.

Let me ask you this: Have you in your judicial writings ever
written an opinion that involved laches?

Justice REHNQUIsT. 1 recall one case, and I am not sure you
would describe it as laches. It was a case called United States
against Nevada that was about 3 or 4 years ago. And it was a ques-
tion of the Government being prevented from opening up a decree
that had been entered in a district court proceeding out in Nevada,
oh, in the 1940’s, I think.

I do not know whether, thinking back, 1 cannot remember
whether it turned on laches or not, but that is as close as anything
I remember.

The CHAIRMAN. Senator, your time is up.

The distinguished Senator from Utah.

Senator HatcH. Give me just a second, Mr. Chairman.

The CaairRMaN. Do you want me to pass on?

b Senator Hatcu. No; I would like to bring up a couple of things
ere.

I notice that Plessy v. Ferguson keeps coming up. I thought you
more than disposed of that yesterday. And I personally am some-
what reluctant to bring up matters that have occurred 34 or 35
years ago as has been done here.

Nonetheless, we continue to hear about these ancient events as
though they are important today.

I would like to ask a few questions.

In 1952, your coclerk, Mr. Cronson, now an international lawyer,
was the only other person with firsthand knowledge of the genesis
of the memo you wrote on the segregation cases. And Mr. Cronson
wrote another memo on the same case, is that correct?

Justice REHNQUIST. He wrote ancther memo on the same case, I
know from now reviewing the Jackson memos. I cannot say wheth-
er it was earlier or later.
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Senator HarcH. Is it not common for Supreme Court Justices to
geek varying views from their law clerks?

Justice RErNQuIsT. [ think Justice Jackson did.

Senator HaTcH. And was it not common for him to ask one clerk
to write one particular side and another clerk to write another par-
ticular side?

Justice REANQUIST. It certainly happened in some cases, Senator.

Seggtor HatcH. And this was one of the cases where it hap-
pened?

Justice REENGUIST. Oh, I see now that it was. I do not know that
I would have remembered it just from reading my memo by itself.

Senator HarcH. Now, according to your coclerk, Mr. Cronson,
however, the views in the memorandum about Plessy v. Fefguson
were not your own views, is that right?

Justice REHNQUIST. He said that. I believe that he is correct in
saying that for the reasons that I said in my 1971 letter to Senator
Eastland.

His statement that it embodied a lot of his views, I cannot recall
at this time whether it did or not.

Senator HarcH. OK. He =said in an article in 1971, and as I un-
derstand it, he has reaffirmed recently to reporters that “Both of
us personally thought Plessy was wrong.”

I understand you cannot speak for your coclerk, but is that con-
sistent with your understanding?

Justice REHNQUIST. It is certainly consistent with my recollec-
tion.

Senator HarcH. Now, [ hesitate to ask again, but this piece of
gilstaorytseems to be important to some of my colleagues who love

e past.

Was Plessy a correct interpretation of the l4th amendment, in
your opinion?

Justice REHNQUIST. I did not think it was, no.

Senator HatcH. You did not think it was then, and I take it you
do not think it is today?

Justice REHNQUIST. Oh, certainly not.

Senator HaTcH. That is right.

It is significant that the only other person with a firsthand
knowledge about this segregation memorandum agrees with your
account that it was drafted at Justice Jackson's request to reflect a
particular point of view. That was Mr. Cronson,

It is not a reflection of your own views according to the only
other person who had firsthand knowledge or recollection of the
memorandum. In fact, your coclerk has stated that he collaborated
with you on the drafting of the memo and that it may have been
more a product of his own than of your own. That answers that
question.

We have heard allusions that you may not be as sensitive to
women’s rights as some members of this committee think you
should be. We all think you should be sensitive to women’s rights,
and you have said that you are.

It seems to me that you were the author of the last term’s lead-
ing women's rights case. And that is the case of Meritor Savings
Bank. Is that correct?

Justice REHNQUIST. Yes; it is, Senator.
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Senator HatcH. In that case, you led the Court in stating that an
employer may be liable for sex harassment in the workplace. Is
that correct?

Justice REHNQuUIST. Yes; it is.

Senator HarcH. You also voted with the majority in the case of
Roberts v. Jaycees. Is that correct?

Justice REanquisT. Yes; I did.

Senator HatrcH. In that case, it was decided that the States may
prohibit discrimination by a club. That is the Jaycees in that par-
ticular case. Is that correct?

Justice REuNQUIST. Yes; I think it is.

Senator HarcH. You were in the majority on that case. In fact, 1
have for the record a lengthy list of cases where you have voted for
women and minorities. I have compiled over 27 cases.

That is true, is it not? There are many cases where you have
voted for women and minorities.

Justice Rennquist. There certainly are. I cannot vouch for the
exact number,

Senator HaTcH. Let me also put a memorandum into the record
of the 34 cases where Mr. Justice Rehnquist, as stated, has backed,
and restated the Brown decision as well.

The CHAIRMAN. You are not asking that all the opinions be put
in, are you?

Senator HatcH. No; just a listing of the cases.

The CHAIRMAN. Without objection, 8o ordered.

[Information follows:]
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CASES WHERE JUSTICE REHNQUIST HAS CITE™ BROWN v,
BOARD OF EDUCATION IN SUPPORT OF A PROPOSITION

Thornburgh, Governor of Pennsylvania, et al. v. American

College of Obstetricians and Gynecologists, et al,,
No, 84-495, Supreme Court of the United States, 106 S, Ct.
2169, June 11, 1986.

Wygant, et al, v, Jackson Board of Educatrion, et al.,
No, B84-1340, Supreme Court of the United Statesd, 90 L., Ed,
2d 260; 106 5, Cr,. 1842, May 19, 1986,

Batson v, Kentucky, No, 84-6263, Supreme Court of the United
States, 90 L, Ed. 24 69; 106 S. Ct, 1717, April 30, 1986,

The Lorain Journal Co., et al. v. Michael Milkovich, Sr.,
No. B4-1731, Supreme Court of the United States, 88 L, Ed.
2d 305; 106 s, Ct, 322, November 4, 1985,

Allen v. Wright Er Al., No. B1=757, Supreme Court of the United
States, 468 U.s5. 737; 82 L. Ed. 2d 556; 52 U.S.L.W. 5110; 104
5. Ct. 3315; 84-2 U.8. Tax Cas, (CCH) P9611, July 3, 1984 * *
Together with No, B1=-970, Regan, Secretary cof the Treasury,

et al. v, Wright, et al,, also on certiorari to the same court,

Heckler, Secretary of Health and Human Services v. Mathews,

et al., No. 82-1050, Supreme Court of the United States, 465
U.,5, 728; 7% L. EJd, 24 646; 52 U,S,L.,w, 4333; 104 5, Ce. 1387;
33 Empl. Prac. Dec. (CCH) P34, 190, March 5, 1984,

Rogers, et al. v. Lodge, et al., No. B80=2100, Supreme Court of
the United States, 458 U.S5. 6I3; 102 8. Ct, 3272; 73 L. Ed. 2d

1012; 50 U.S.L.W. 5041, July 1, 1982,

Tell, President, University of Maryland, et al, v. Moreno, et al.,

No, BO-2178, Supreme Court of the United States, 458 U.S, 1:
73 L. Ed. 24 563; 50 U,S.L,W, 4880; 102 5, Ct, 2977, June 2B,
1982,

Board of Education, Island Trees Unicn Free School District
Ne, 26, et a)l, v, Pico, by his next friend, Pico, et al,

No. 80-2043, Supreme Court of the United States, 457 U.5. 853;
73 L. EJd. 2d 435; 102 5, Ct. 2799, June 25, 1982,

Lugar v. Edmondsen 0il Co., Inc., et al., No, BO-1730, Supreme
Court of the United States, 457 U.5, 922; 73 L. E4..2d 482;
102 s, Ct. 2744, June 25, 1982,
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Fullilove, et al. v, Klutznick, Secretary of Commerce, et al,,
No. 78-1007, Supreme Court of the United States, 448 U,S, 23
Empl. Prac. Dec. (CCH) P31, 026, July 2, 1980,

Harris, Secretary of Health and Human Services v, McRae, et, al,,

No, 79-1268, Supreme Court of the United States, 448 U.S. 297,

June 30, 198B0; Petititon for Rehearing Denied September 17, 1981,

Carlson, Director, Federal Bureau of Prisons, et al. v. Green,
Administratrix, No. 78-1261, Supreme Court of the United States,

446 U,.5, 14, April 22, 1980.

Estes, et al. v. Metropolitan Branches of the Dallas NAACP,
et al., No, 78-23%3, Supreme Court of the United States, 444 U.S.

437, January 21, 1980 * * Together with Wo. 78-282, Curry, et. al.

v. Metrcpolitan Branches of the Dallas MAACP, et al,; and
No, 78-283, Brinegar, et al. v. Metropolitan Branches of the
Dallas MAACP, et al., also on certiorari to the same court.

Gannett Co., Inc. v. Degas%uale. County Court Judge of Senaca
County, N.Y., et al., No. =1301, Supreme Court of the United

States, 4413 U,S. 368, July 2, 1979, Decided.

Columbus Board of Education, et al. v. Penick, et al., No. 7&-
610, Supreme Court of the United States, 443 U.S. 449, July 2,
1979, Decided; Petition for Rehearing Denied October 1, 1979.

Dayton Board of Education, et al. v. Brinkman, et al.,, No. 78~
627, Supreme Court of the United States, 443 U,5. 526; July 2,
1979, Dagided; Petition for Rehearing Denied October 1, 1979.

Personnel Administrator of Massachusetts, et al. v. Feeney,

No, 78-233, Supreme Court of the United States, 442 U.S. 256;
19 Empl. Prac. Dec. {CCH} P9240; .19 Fair Empl., Prac., Cas, (BNA}
1377, June S, 1979.

Ambach, Commissioner of Education of the State of New York,

et al, vV, NorWwick, et al.,, No. =808, Supreme Court of the

United States, 441 U.S. 68; 19 Empl. Prac. Dec. (CCH) P9122;
19 Fair Empl. Prac., Cas (BNA) 467, April 17, 1979,

Regents of the University of California v, Bakke, Supreme Court
of the United States, 438 U,S, 165; 17 Fair Empl. Prac. Cas.
(BNA) 1000; 17 Empl. Prac. Dec. (CCH) P8402, Jupe 28, 1978.

Milliken, Governor of Michigan, et al. v. Bradlew, et al.,
No. 76-447, Supreme Court of the United States, 433 U,S. 267,
June 27, 1977; as amended.
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Maher, Commissioner of Social Services of Connecticut v,
Roe, et al., Ho. 75-1440, Supreme Court of the United States
432 U.s, 464, June 20, 1977; as amended.

Ingraham, et al. v. Wright, et al., No, 75~6527, Supreme Court
of the United States, 43¢ U.5. 651, April 19, 1977; as amended.

Austin Independent School District v. United States, No. 76-200.
Supreme Court of the United States, 429 U.S5. 9%U, December 6,
1976,

Fasadena City Board of Education, et al, v, Spanglerp, et al,,
No, 75~164, Supreme Courlt of the United States, 427 U.5. 414,
June 28, 1976,

Rizzo, Mayor of Philadelphia, et al. v. Goode, et al,, No. 74-
342, Supreme Courlt of the United States, 423 U.S. 362,
January 21, 1976.

)

Buchanan, et al. v. Evans, et al,, No, 74~1418, Supreme Court
of the United States, 423 U.5. 953, Hovember 17, 1975,

Milliken, Governor of Michigan, et al. v. Bradley, et al.,

No, 73-434, Supreme Cort of the United States, 418 0.5, 717,
July 25, 1974, * Decided * Together with No, 73-435, Allen

Park Public Schools, et al. v. Bradley, et al., and No. 73-436,
Grosse Pointe Public School System v, Bradley, et., al,, also

on certiorari to the game court.

Gilmore, et al. v. City of Montgomery, Alabama, et al.,
No, 172-1517, Supreme Court of the United Statea, 417 U,S, 556,
June 17, 1974, Decjided

Norwood, et al,, v. Harrison, et al., No. 72-77, Supreme Court
of tha United States, 414 U,.S. 455, June 25, 1973, Decided

Keyes et. al. v. School District No., 1, Denver, Colorado, et al.,
Mo, 71-507, Supreme Court of the United States, 413 U.5. 169,

June 21, 1973, Decided

Lemon, et. al. v. Kurtzman, querintendan£ of Public Instruction
of Pennsylvania, et al,, No, 11-1470, Supreme Court of the
United States, 411 U.S. 1%2, April 2, 1973, Decided

San_Antonio Independent School District, et al, v, Rodriguez,
et. al., Ho. 71-1332, Supreme Courlt of the United States,
411 U.S5, 1, March 21, 1973, Decided

Wright, et al, v. Council of the City of Emporia, et al.,
No. 70-188, Supreme Court of the United Staces, 407 0,S5. 451
33 L. Bd. 24 51; 92 S, Ct. 2196, June 22, 1972, Decided
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Senator HarcH. With regard to Bob Jones University, there are
those who argue that the University should not have lost its
501(ck3) tax exemption because it was a university operated pursu-
ant to a sincerely held religious belief. That is a constitutional ar-
gument that cannot be ignored in that type of a case.

But that was not the reason you decided that case. And you were
the sole dissenter in that case.

As I understand it, the larger context of the issue involved the
separation of powers doctrine. And regardless of how much you de-
sired to see such schools deprived of their tax exemptions one way
or the other you believed that Congress was the only branch of
Government empowered to do 80 and that the Court should not
unilaterally make that decision. Am I correct?

Justice REHNQUIST. Yes; it was interpreting an act of Congress,
and the question was whether or not the exemption was to be
denied. And T would add in supplementing what you have already
said that, in my opinicn in that case, I specifically rejected the con-
stitutional argument advanced by Bob Jones.

Senator HaTtcH. You are saying the section ] religious freedom
argument?

Justice REHnQUIST. Yes.

Senator HarcH. What you are saying is that you argued a legiti-
mate position that if Congress wanted to take away the exemption,
Congress would have had the power to do so. Is that correct?

Justice REnnquisT. Well, no question of that.

Senator Hatch. I presume that if all 535 Members of Congress
who are always saying that they are for civil rights, had wanted to
revoke the 501(c)(3) tax exemption that the Bob Jones University
had and was operating pursuant to, and had the guts to do it, they
could have done it by statute. And Bob Jones University took that
to court.

Had it arrived up to the level of the Supreme Court, you would
have voted against Bob Jones and sustained the right of the Con-
gress to have done so?

Justice REaNQUIST. I think that is clear from what I wrote at
that time.

Senator HatcH. That is a fairly principled constitutional posi-
tion, one which you should be given credit for rather than con-
demned for on the basis of lacking sensitivity to civil rights. That
that must be brought out.

It is one thing to lift excerpts from seme of these cases. It is an-
other thing to talk about what they really mean and how impor-
tant some of these constitutional issues really are. In particular,
the separation of powers doctrine of the Constitution, and the right
of Congress to do certain things or not to do certain things which
you have specific beliefs about.

Mr. Chairman, I reserve the balance of my time.

The CHAIRMAN. If you will take the chair.

Senator HaTcH [presiding]. Senator Biden, we will turn to you at
this time.

Senator Biden.

Senator BiDEN. We have a vote on, but I will start if that is OK.
But I am going to have to leave. As a matter of fact, rather than do
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that, why do I not go and vote and come back, because I have a
series of questions on the 14th amendment?

Senator Hatcu. Why don’t you stay because Senator Thurmond
has gone over to vote. I will stay as long as I can.

Senator BipEN. ] am going to go vote because what is going to
happen is I am going to start and get partway into it, because it
relates to the Judge's philosophy, it is going to get lost in the tran-
sition. And so I will come back.

Senator HatcH. Senator Metzenbaum.

Senator MerzenBauM. I think we all should go. But I will be
back in 5 minutes.

Senator HATCH. Let me take a little bit more time here until
Senator Thurmond gets back. You have been asked a number of
questions that perhaps should be clarified.

We heard charges in the last day or so that you might be too ex-
treme. One example raised was your dissent in the Jaffrey v. Wal-
lace silent prayer case.

It might put this case in context to realize that Justice White
and Mr. Justice Burger also disgented in that case.

Justice REanguUIST. Yes, they did.

Senator Harcu. It was not just yourself.

More importantly, 12 members of this committee have dissented
in the same case because my constitutional amendment proposal
would reverse Jaffrey and permit silent prayer reflection or reflec-
tions. It was approved by this cornmittee on a 12 to 6 vote on Octo-
ber 3, 1985.

Are you embarrassed to find yourself in agreement with two
thirds of this Judiciary Committee?

Justice REHNQUIST. Not at all, Senator.

Senator HATCH. Lest some think that the committee may have
taken its action for a different reason than the Justice Rehnquist, 1
would like to read from the committee report. It makes a fairly
decent case as to why your position is not extreme. Let me give you
some illustrations.

One of the excerpts says, “Perhaps most important to the first
Congress, it represented a clear prohibition against any single na-
tional religion.” At the same time, the language left latitude for
Government and generally to religion.

Now, if you go on we had all kinds of testimony before the Court
as to how important the silent prayer experience may be. And
what the report says is, “This contest with the silent prayer experi-
ence in which every child could be accommodated every day in the
recitation of a personally meaningful prayer.” Professor Malbin
said, “Silent prayer is an important part of almost every religion.”
You could go on.

The report itself, which is filed with the Senate with regard to
Senate Joint Resolution 2, is, of course, very important. And it
says:

In the view of the proponents of the Senate Joint Resolution 2, the present
amendment is necessary to restore the historic meaning of the first amendment
sharply altered by the Court’s decision in Jaffrey. The laws of at least 23 States
were apparently overturned by the Court’'s decision in this case. Historically, the
establishment clause had been understood primarily to prohibit the State from es-

tablishing any official church or from preferring any particular church or denomi-
nation as a matter of general policy.
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This very committee, with a very distinct majority vote, basically
supported your position in the Jaffrey case.

1 would also point out that many of the same views found in your
dissent in the Jaffrey case command now a majority of the Su-
preme Court. Take, for instance, the Lynch v. Donnelley case on
the display of the creche; in the Mueller v. Allen case on tuition
tax credits; in the Marsh case on chaplains in legislature. Those all
follow your reasoning.

Justice REuNQuUisT. Yes, 1 wrote Mueller against Allen.

Senator HatcH. That is right.

In other words, your reasoning in that case for which you have
been called extreme is now the dominant reasoning on the Court
except in the matter of silent prayer.

Justice REHNqUIST. Yes. Of course, Wallace against Jaffrey came
after Mueller against Allen, but certainly there are very definitely
common threads in the reasoning of them.

Senator HatcH. I do not mean to suggest even that the reasoning
was identical, but I am saying that certainly these cases accommo-
dated our religious heritage and our religious traditions without
ﬁ}:lding a conflict with the first amendment. I just wanted to bring
that out.

And in each of these cases, the Lynch case, the Mueller case, the
Marsh case, you were in the majority. And you wrote the Mueller
case.

Is it the view of the majority of the Court that the First Amend-
ment does not forbid many of the Nation's long-standing religious
traditions?

Justice REHNQUIST. That the first amendment does not forbid
any of the Nation’s long-standing religious traditions?

Senator HATCH. Yes.

Justice REHNQUIST. Similar to the creche perhaps?

Senator HaTcH. Yes.

Justice REuNqQuIsT. I would not want to speak for any of my col-
leagues on that, Senator. These cases, although in theory they are
very logical and analytical, often tend to turn on the facts very
much.

Certainly if something were identical to the creche or very close
to it, I would think we would get the same five to four division that
we did in that case.

Senator HatcH. Thank you.

I will conclude by saying that that is also the view of at least 12
out of the 18 members of this committee. And what you have been
labeled as extreme for is something that a majority of this commit-
tee supports.

Justice REHNQUIST. We are all extremists together then. [Laugh-
ter.]

Senator HarcH. That is a very good point.

At least in the eyes of the minority of six, or at least maybe the
minority of two or three of the committee.

I will have to go vote. We will recess until Senator Thurmond
gets back and then we will reconvene the hearing.

[Recess.]

The CHAIRMAN. The committee will come to order.
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¢ We have now completed round three. We are going to round
our.

The senior Senator from Ohio.

Senator MEerzensaum. You think you can go 15 rounds, Mr.
Chairman?

The CHAIRMAN. I would hope not.

Senator METZENBAUM. Mr. Justice, 200 years ago Thomas Jeffer-
son praised the idea of a wall between church and state.

You expressed reverence for the first amendment, quote, which
declared that their legislature should make no law respecting an
egtablishment of religion or prohibiting the free exercise thereof,
thus building a wall of separation between church and state, end of
quote.

If you had lived at that time, would you and Thomas Jefferson
have been in disagreement?

Justice REHNQuUiIsT. It i8 hard to put oneself back in that time,
Senator, but I am not sure how I would have thought about that.

It is a noble sentiment, nobly expressed. Having seen the cases
that have come before us recently where, for instance, there have
been efforts by student governments to recognize the fact that pa-
rochial schools do a great deal of the education of people and take
burdens off public schools, in an effort to somehow recompense
that by allowing, for example, tuition credits to parents whose chil-
dren attend parochial schools, and I am not sure that I—with the
benefit of hindsight—I would completely agree that there should be
a wall of separation between church and state of the kind that
would prohibit that sort of aid.

Senator METZENBAUM. Justice Black said that one problem with
governmental involvement with religion was that the involvement
tended to coerce religious minorities to conform.

Do you see that as a groblem?

Justice REnnquiIsT. Certainly any effort to coerce religious mi-
norities to conform, I think, is a definite problem.

Senator METZENBAUM. Let me turn to a different subject having
to do with race discrimination.

One of the most troubling areas of your record is in your position
on laws against race discrimination. There appears to be a clear
pattern in your statements and positions on this issue.

What is troubling, Mr. Justice, is that one can identify this pat-
tern from the time you were a clerk for Justice Jacksen until you
decided the affirmative action cases a few weeks ago.

The pattern seems to be, if you are a member of a minority fight-
ing discrimination, William Rehnquist is likely to be against you.

Now there are some exceptions, 1 know. But I will not go back
into the memo having to do with Plessy against Ferguson. But
there is a statement in one of your memos as a clerk that I would
like to address myself to, skipping over the Jackson memo.

Said you: It is about time the Court faced the fact that the white
people in the South do not like the colored pecple. The Constitution
restrains them from effecting this dislike through State action. But
it most assuredly did not appoint the Court as a sociological watch-
dog to rear up every time private discrimination raises its admit-
tedly ugly head.

Are those still your views?
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Justice REHNQUIST. Senator Metzenbaum, if you look more thor-
oughly at the memo that you are talking about, which I believe
was in one of my memos in Terry against Adams, it starts out with
the statement—and it is signed by me, WHR,; it is to Justice Jack-
son—if you are going to dissent, I should think you might combine
the ideas which you expressed last week with an attack on the rea-
soning of the two quote majority opinions, close quote.

And then No. 1 below that is Justice Black, it says Black. No. 2
is FF, which certainly stood for Felix Frankfurter, and then, No. 3,
your ideas, dash, dash, the Constitution does not prevent the major-
ity from banding together, nor does it taint success in the effort. It
is about time the Court faced the fact——

So that I think the memo read in context gives a somewhat dif-
ferent impression. Though I certainly shared the view at that time
that in order for something to be unconstitutional it had to invelve
State action; and I continue to share that view, and I think it re-
mains the law.

Senator METZENBAUM. And so that would continue to be your
view?

Justice ReunqQuist. On the law of the matter, yes.

The CHairMAN. Would you like that to be included in the record?

Justice REnNQuIsT. Unless you want it, Mr. Chairman, or Sena-
tor Metzenbaum does, I do not have any particular need for it.

Tht(e] CHAIRMAN. Without objection, we will include it in the
record.

Senator METZENBAUM. Well, then, I did not want to clutter the
record. But if we are to include that memo, I guess we had better
include the memo on the Jackson case as well. I think there will be
other memos also.

The CHAIRMAN. Without objection, the Jackson memo will be in-
cluded.

Senator METZENBAUM. There is another statement in one of your
clerk memos, this is in connection with the lawsuit challenging the
Jaybird Democratic Club in Texas.

That club did not admit blacks. For all practical purposes, it
chose the Democratic nominees for the county. On its face, that
sounds to me like blatant discrimination and blatant political dis-
crimination, as a matter of fact.

You, as a clerk, said: I take a dim view of this pathological
search for discrimination a la Walter White, Black, Douglas,
Rodell, et cetera.

What did you mean by pathological search for discrimination?

Justice REanquisT. I think it would have been much more accu-
rate to say, unlawful discrimination. Because there was obviously
blatant discrimination in that case, just as you put it.

I think what I meant was that a desire which overbore every
other consideration of law to find State action where there might
have been very good reasons for thinking it was a purely private
act.

Senator MeTzZENBAUM. But you took a dim view of that search for
discrimination, as if to say that you resent the fact that people are
always looking for discrimination and why cannot people get off
this kick.
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Justice REHNQUIST. The memo certainly is subject to being fairly
interpreted that way. But I think a more accurate statement of my
views would be that the idea that the overriding element was the
effort to bring everything within the rubric of State action, even
though perhaps it could not justifiably be done.

Senator METZENBAUM. Is it not the fact that at that time custom
and segregation were pretty much the same, that it was the custom
to segregate—that you did not have to have a pathological search
forl lgi‘s;:riminai;ion in order to find it because it was such a reality
of life?

Justice REHNqQuUIsT. I think it probably was,

Senator METZENBAUM. Mr. Chairman—bad news, Mr. Chairman,
another rollcall.

Mr. Chairman, I at this point will introduce into the record a
copy of that memo as well.

The CHAlRMAN. Without objection.

[The memos follow:]
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Re: Oplaions of Biack and FF In Tarry v. Adans
F

If you are going teo dlssent, [ should think you might comblne the ideas
Whlch you expressed iast week with an atteck on the reasoning off the two
"ma Jority aopinlons,”

{1) Blacke-simplyassumes the whola polnt in Issue. The 15th Amendment re-
quires state actlon, and certalnly Congress under its power Lo "enlforce"
the amendment cannet drastically eniarge its stope, Ygt thz Black oplnion
utterly falls to face the problem of state action. He says rather that the
effect of the Fifteenth Amendment is Lo prevent the stites from discrimina-
ting againat Negroes in offlicial elections; thc result here is to accomplis
that result "by Indirection;" tharerfore that result is bad. 3juraly it
should not take a quotation Trom Mr Justice Helmes to establiah the propo-
sltion that,sspecially [n the fleld of constitutlonal law, fifferences witl
be ones of deqree and the point at which the constitutional result changes
will not be marked by any shafp turn la the reads Surely the Jjudtices of
this Court do not sit hMepe to ruthlessly frustrate results which they con-
sider undesirable, regardless of the wording of the constitutfon,

IZ) FFe=placee the welght of the declsion on the rather skimpy support to
be round in hls discovery of"state actlon": thz county electlon officlals
voted In the Jaybdrd primaryd In the fIrst place, tney voted not in thelr
capactly as elaction officlats, but as private citizens, Secondly, {1 was
not thelr voting which ¢rfected the discrimination; it was the previously
adopted rules, with which they may have had nothing to de, Thirdly, i this
is the vice why not simply e njoin the officlals from voting? Whan one musi
‘strain ‘this hard to reach a result, the chances are that someth{ng i{s the ®
matter with the result--as in Lutwak

(3} Your ideas=--the constitution does not prevent the majority from banding
together, nor does it attalnt success In the effort, It 1s about time the
t.f the fact that the,.white, people on the South don't lLike 'the cul-

tlon, 1t mos assuraly dld not appolnt the Court ag a socl
logical watchdog to rear up every time private dlscrimination raises its ad
mittedly ugly head, To the emtent that this decislon advances the [rontler
of atats action and "soclel galn™, [t pushes back the [econtler of freedom
of assoclation and malority ruie. Liberais should be the first to reallize,
alfter the past twenty year:, that It does not do to push blindly through
towards one constituticnal goal without paying attsntion to other equally
desMebh desirable values that are being trampied on in the process,

This 1s & position that [ am sure ought to be stated; but If stated by
Vinson, Minton, of Reed it Just won't sound the samg way as [f you state [t

whr
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A Random Thowgnt on kac sogradatlon Cases

p2=hyndred (irfLly y+ars ago this Court beld tirat 5t wys the wlti-
mate judge of the restrictions which the Canstltution imnessd on &1 wvi=
rious hrancnes of Lhe natioral and stale governacat, !Grebury ve Manisch.
This was presumably un the nasis Lhat thare ore standirds (o be applicd
other than tne persanal predilectians of the Justices,

As apulied Lo guestioss of Interestacte orv * thitu=U-deral relatlons,
as well as to inter=denat Jptpl disputes within the foanral covernnent
tnls doctrine of Judicial Nas worked well, Where thzorzlically cu-ordinitc
badles of jgovernnent are disnuting, the Court is well suiter ta its rote
as arbiler, This Is Levanss thase perbloas fnvolv: rach loss crolionally
cnaraed subjuct watter then do thosz Jdlscussed Leolow. In elftact thoy dew
tarmine the guelstal relations of thr gevernmznts to 2ach uthmr'wlthoni
inftuencing the substantive ousiness of those vovzrrcwonts,

At applied to relations hbetweer the Indivieal and the stity, tac
wvsiem has worited much less well, The Constitution, »f caurse, delgls witn
Indlvadal rishts, particularly in the First T:n ani tns Fourtesrtn Amcnd-
ments. But as I read the bistory of tinis Gourt, It has sellom bizxn gut of
hot water wien attzanting ko fatarsret these individe 1 rignte, Fletehar
Ve Pacit, {n 1817, represcntel an attempt by Triz” Jvstic: fipsieg ]
::t:2<rtn; 1r¢t€;t!on of tl; ;ontract -~lause to inf:nt business. Scott

v 2auford was tne result o aney's ¢ffort to srotect siaveholdeTs
leaTsTatlve intarterznce. 7 ders from

After the Clvil War, busines: Interest cannr to dominate the Court,
and they in turn ventured into the deep water of protecting certain typas -
of individuals agsinst leplislative interference. Champloned first by Field
then by Pecknum and Brewer, the hlgh water mark of the trend in protacting
carporations against lenislative Influence was probably Legitner v. NY. Te
the majJority opinion in Lliiat case, Holmes reptied that the rfeurtzenthy A=
mzndment did not enact Herbtert Spencer's Social dtstics. Otacr cases com-

ing later in a similar veln were Adkins v. Children's Hospital, Hammer v.
-ﬁmﬁwwmwmn
Talled 2 halt to this reading ol Its own economic views into tne Consti-
tution. Apparently it rzcognlzed that where = legislature was deailing
with its own cltizens, It was not part of thz Judicial function to thwart
public opinian except in extreme cases,

In these casas now before the Court, the Court [s, as Lavis suggest-
ed, hetng aslced to read its own sociéloglcal views into the Constitution,
Urging a view palpably at varlance with precedent and nrobably with legls-
lative hsitocy, appellants seelt to convince the Court of the moral wrong-
ness ol the treatment they are receivings [ would sugjsst that thls Is a
question thie Court need never reach; fr reqardless of the Justicse's indi~
vidual views on the merits of segregatlon, it quite clearly Is not o¢one of
those aextreme cases which commands interventlon from one of any convictloer



315

If Wiis Court, hecause [(ts members Individaauly are "liberal® and disli
segregation, now ch oses to strike Lt down, It diffoes (rom the Modevnoe
court only In the Mlnds of lil:igants 1t favoers and btae kinds of somctal
clalms Lt protucts. T3 tioose wllzo would argue that"oopsonal" rignts are
more sacrosanct tnan ropert rights, the snort answar la that the ool
stitutlon makes no snu’ﬁ dl:th):ctlon. To the argumini i.det ”%,ﬂ':':é."”‘#fi'l"“‘-.l
a majority may not deprive a mlnority of Its constiturionzi rignt, th:
swer must be made that while this [s sound in tiwcory, in the long run i
1s.tga E&jnrltv who «ill determine wnalb tne constitutionat rignts of the

ara, Onz nun'red and Tifty yaars of attemnts an ti: oart ol b
Court Lo pretzat minerity clghts of tny kind==whetn:r thuse of businass
slaveholders, or Jehovah'!s Witnesges=-~have all met tne same fata. On b
on¢ tne -ases aestablishing such rlaohts have heen slouwahed off, 204 crzy
silently to rest. If tha present Court is unable Lo prorit by this exam;
it must be prepared to se¢ lts work lfade fin tiice, too, as embodving onls
the senllments of & transient majority of nina men.

[ realize that [t {s an unFopular and unhumanitzrian nosition, feo
which [ have been excoriated by “liberal® colleagues, but 1 think Pless:
ve Ferguson was ri:ht and should be re-alffirmed, If th= Fourteenth Amem
ment did not @nact Soencer's Social Statics, it Jjusl as surely &id not
enact Myrdghi's Araricap Dilemna.

whr
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Senator METZENBAUM. In those days as a clerk you were just out
of law school. But the pattern continues.

Some years later the record shows you strongly opposed an anti-
discrimination ordinance in Phoenix. {n a letter to the editor of the
Arizona Republic you wrote, and I quote:

The ordinance summarily does away with a historic right of a drugstore, lunch
counter, or theater to choose his own customers. It is, I be]ﬁeve, impossible to ju.stiff;

the ﬁacriﬁw of even a portion of our historic individual freedom for a purpose suc
as this.

If I read that correctly, you were putting property rights, the
right of a drugstore owner or lunch counter owner, to choose its
own customers over the right of those customers to be treated
equally.

Is that correct?

Justice REHNQUIST. At that time I was, Senator; yes.
thSte‘;natt;u:' MEeTzENBAUM, And have you reversed your views on

at?

Justice REHNQUIsT. Yes, I have,

Senator METZENBAUM. And have there been any cases in which
you have reversed your position on that?

Justice REENQuisT. Well, there have been cases in which I cer-
tainly voted to enforce antidiscrimination ordinances, statutes
passed by Congress.

There was a case, I think Tillman v. Wheatenhaven, that came
up shortly after I went on the Court, where I think the opinion of
the Court was unanimous, saying that Congress had prohibited dis-
crimination—there was an exception for private clubs, and saying
that particular outfit was not a private club. And I joined what 1
think was an unanimous opinion.

The CHAIRMAN. Your time is up, sir.

The distinguished Senator from Alabama. And incidentally, have
you voted on this vote yet?

Senator HEFLIN. No, but I only have one or two further ques-
tions. And I think I can wind it up in a couple of minutes.

Mr. Justice Rehnquist, on the questionnaire for judicial nominees
that you filled out, the oath that is taken was before a Notary
Public Edward H. Faircloth. You might want to look at that, a copy
of that. It has Faircloth’s name signed to where yours was,
scratched through, and then your signature above it, and then of
course his, under the notary,
thuld you give ug an explanation of what occurred pertaining to
that”

Justice REHNQUIST. Either he or I, and it may well have been me,
had picked the wrong space for the name to be printed. And I
think actually my name should have been printed or typed in the
first—or perhaps below it.

But at any rate, he signed where I should have signed. He also
signed as a notary. And then we crossed out his name and put my
signature in above it.

Senator HEFLIN. Well, in the normal course of events, when one
gives an oath to a Notary Public or someone else, the affiant usual-
ly signs and then the Notary Public. But I suppose you had already
given yeur oath to it, and this was just perfunctory as to the signa-
ture afterward.
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Justice REHNQUIST. I thought it was a matter of form, Senator.
Because, as you say, I had just made the oath.

Senator HEFLIN. All right.

Now, there have been suggestions, in order to try to present the
needs of the judiciary, that the Chief Justice be called upon to
appear before a joint session of Congress and make a state of the
judiciary speech.

This has been discussed at various times in proposed legislation
here, or as a proposed invitation.

I just wonder if you have any thoughts as to whether this would
be helpful to the judiciary, or if there are any problems that you
might see with it. It would be similar to the President’s State of
the Nation speech that, either yearly or every 2 years, the Chief
Justice might be requested to come before a joint session of Con-
gress and speak on the state of the judiciary.

Justice REanquisT. If Congress would welcome such an address, 1
should think any Chief Justice, including me, if I am confirmed,
would be delighted to have the opportunity to tell Congress some of
the problems, some of the current situations, in the judiciary.

It is a very significant occasion when a joint session of Congress
is convened. And there might be a feeling, I suppose, that only a
President or something like that should get that degree of dignity.

Senator HEFLIN. Well, a number of States have done this. It has
proven to be effective. It is an effective way for a coequal branch of
Government to present its views and its needs to the other
branches of Government, since it could be that the Cabinet could
attend as well as the Members of Congress.

That is all the questions I have at this time.

The CHaIRMAN. The distinguished Senator from Ohio.

Senator METZENBAUM. About the same time that you wrote that
letter, you spoke out against efforts to integrate the schools in
Phoenix.

You wrote: 1 think many would feel that we are no more dedicat-
ed to an integrated than we are to a segregated society.

Now that is truly a shocking statement. And I think here we are
not dealing with what the Constitution says or does not say. We
are talking about Justice Rehnquist as an individual, the one who
is writing letters to the editor.

If you were a member of a minority, and you knew these state-
ments by the nominee for Chief Justice of the Supreme Court,
frankly, how would you feel about your chances of getting equal
justice from the individual who had expressed such views as a pri-
vate citizen?

Justice REANQUIsT. If I had heard only what you said, Senator, I
would have the gravest doubt. But I think if, again, there is a full
sentence there which qualifies it. And it was in a context not of an
effort to integrate the schools as such, because the schools in Phoe-
nix have never been segregated by law except, I believe, for a high
school system.

Do you have before you the full sentence, because I am not sure
that I do?

Senator METZENBAUM. Well, we will get it. I have a quote from it
here, but I will get it in just a minute and come back to it.
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When you went to the Supreme Court in 1971, I think the mi-
norities 1n this country had a perfectly understandable fear that
you were an ideclog who was not going to protect their rights.

You testified in your 1971 hearings that you had changed your
views about civil rights laws. You said: I think the ordinance
worked very well in Phoenix. It was readily accepted, and I think I
have come to realize since, more than I did at the time, the strong
concern that minorities have for the recognition of these rights. I
would not feel the same way today as I did about it then.

But in view of your record in the Court-——and I know there are
some cases having to do with State laws against discrimination, as
distinguished from the rights of individuals under the Constitu-
tion—I know that in some of those you have ruled in favor of the
minoritfr—but how do you feel, or do you believe that minorities
can feel more comfortable about your record on the Court in the
area of race discrimination?

Because as you well know, a number of them are coming up here
to testify that they are not comfortable, that they are concerned,
and that they oppose—and they have said publicly that they
oppose the nomination.

Justice REanquisT. If I were being elevated to the Court for the
first time, and yet somehow had the foresight that enabled me to
see how I would vote for the next 15 years, I would say, I think, if I
were a member of a minority, and not being a member of any mi-
nority it is very difficult for me to put myself in that position, but
this person reads the Constitutional clauses upon which many of
the lawsuits which would benefit minorities are based, more nar-
rowly than some of the other people. I wish someone with a more
expansive idea of the equal protection clause would be appointed.

But since I am already on the Court, and am simply being pro-
moted to Chief Justice as opposed to Associate Justice, I would not
think there is any reason to think that the way I see things for the
next however many years it is I am permitted to serve if con-
firmed, would change from the way I have been doing it for the
last 15 years.

The CHairmaN. We will have to stop now. We just have about
3% minutes.

We have 43 witnesses, and we hope to get to you sometime today
or tonight.

We will take a recess of 10 minutes.

[Brief recess.]

The CHAIRMAN. The committee will come to order.

The distinguished Senator from Pennsylvania.

Senator SpecTER. Thank you, Mr. Chairman.

Mr. Justice Rehnquist, when I last had an opportunity to ques-
tion you, the subject discussed was the authority of Congress to, in
effect, undercut Marbury v. Madison, by asserting its power to take
away the jurisdiction of the Supreme &)urt of the United States in
a particular matter. To llustrate, 1 specified a congressional effort
to assert this power with respect to first amendment freedoms of
speech, press, and assembly.

You stated that you thought, without making a final decision on
it, that the Court’s jurisdiction could not be undercut on constitu-
tional issues,
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Is that correct?

Justice REENQUIST. I believe it is, Senator.

Senator SPECTER. Mr. Justice Rehnquist, may I assume that your
view would be that Congress would lack the authority to deprive
the Court of jurisdiction if it invelved a genuine constitutional
issue?

Justice REHNQUIST. Senator, I was reluctantly willing to answer
your questions about the first amendment questions. I am a good
deal more reluctant to venture an answer that would be any sort of
a broader classification. In effect, I must say I am very much in-
clined to think that I best ought not.

Senator SpECTER. Well, what is the difference between Congress’
seeking to undercut the jurisdiction of the Supreme Court of the
United States with regard to the privilege against selfincrimina-
tion, and the right to counsel?

Justice REaNQuisT. Well, the difficulty with the question and the
difficulty with my answering it, Senator, is that it is a totally ab-
stract question as you propose it and as I would have to answer it.
We do not know what context it comes up in. I have not had a
chance to read whatever the framers might have said in connection
with the article III, section 2, with such exceptions that Congress
may provide.

It just gets us into an area that may come before the Court and
that frankly is the kind that previous nominees, 1 think, have not
answered.

Senator SpectER. I thought that we had crossed that bridge, ear-
lier today, with respect to your comments on the Whittaker ap-
pointment, in 1959, where you said, that you felt it was appropriate
for the Senate to inquire and for a Supreme Court nominee to re-
spond to questions on the meaning of due process of law and equal
protection of the law.

Do you disagree with those views?

Justice REHNQUIST. I said in my—I do not know whether I said in
19—what was it, 59—that it was appropriate for the nominee to re-
spond. I know I said it was appropriate for Congress to inquire.

But I was asked a similar question in my 1971 hearing, and 1
think 1 made the statement that I had no doubt at all that it was
appropriate for Congress to inquire and to find out in every way,
but that T had no idea of the extraordinary difficulties that that
approach put the nominee in.

If I were coming before you as someone from private life without
any record of participating and deciding cases, perhaps that is the
only way you can get at it. But | have 15 years of decisions that
should give an adequate indication, I would think, of my judicial
philosophy to the extent I have one.

Senator SPECTER. Well, Mr. Justice Rehnquist, with all due re-
spect, this issue has not been before the Court so I do not know
from any statement which you have made where you stand on it.

When you say that you are trying to make a distinction as to
what you said in 1959 are you saying that, at that time, there was
a difference in what a Senator had a right to ask contrasted with
what a nominee had a responsibility to answer?
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Justice REHNQUIST. I really did not go into in 1959 what the
nominee’s responsibility was. And I really had no idea what the
problems confronting a nominee were then.

Senator SpecTEr. Well, I must disagree with you, Mr. Justice
Rehnquist.

Now, you may have a different view today, but what you said in
1959 was that the Senate did not do an adequate job in finding out
where Justice Whittaker stood; that all they found out was where
the money came from for his education, where he was born, where
he practiced law. They did not know where he stood on equal pro-
tection of the law or due process of the law. And those were appro-
priate questions to be asked.

Now, I do not think you can realistically or reasonably say that
there is a difference between what is reasonable to answer as op-
posed to what is reasonable to ask.

Justice REaNQuIsT. Well, I think I can, Senator. The questions
can be directed to sources and places other than the nominee. And
I think Justice Frankfurter took that position when he came before
the committee, that his philosophy was a very legitimate inquiry,
but he had written lots of things, and he was not going to answer
any questions about it.

nator SpecTER. Well, we may have a difference of opinion as to
what is appropriate to ask and what is aptpropriate to answer. 1
have to say to iyou candidly that, speaking for myself, the issue of
the authority of the Supreme Court is rockbed in my own thinking.
When you talk about Marbury v. Madison and the basic authority
of the Supreme Court of the United States as being the final arbi-
ter, if a nominee does not believe in that, then I do not think a
nominee believes in the very basic proposition of the Constitution.

It is on the same footing, as I see it, as to whether the Congress
can undercut Marbury v. Madison and the authority of the Su-
preme Court of the United States by taking away jurisdiction. And
that is why I have pressed it as hard as I have. You have to decide
what you will respond to, and I have to decide for myself what that
means to my vote in this committee and on the Senate floor.

Justice REHNQUIST. Senator, I am sure it goes without saying
that I respect your position. I think I understand your problem,
and I hope that you understand mine too, that this is, as you say,
there have been bills pending. I do not know what the contents of
the bills were, but if we get away from the very rock bottom thing
that we were talking about earlier to a different kind of bill, 1
simply think that I would be expressing an opinion on something
that might come before the Court.

Senator SpeEcTER. Well, there is a great deal of authority, Mr.
Justice Rehnquist, on Supreme Court Justices having taken posi-
tions on matters which come before the Court. There is authority
that Justice Black, when he was a Senator, having inquired on an
issue which he decided on the Supreme Court. Professor Frankfurt-
er wrote extensively on matters which came before the Court. In
your published opinion in Laird v. Tatum, in 1972 which I know
you are familiar with, when the request had been made for you to
step aside in the case, you made quite a number of references to
gituations where Justices had expressed themselves on matters
which were very close to the issues which came before the Court,
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and that did not impede the ability of the Justice to make a deci-
sion on those matters.

Justice REHNQUIST. But, Senator, I believe in those situations,
the expressions had taken place when the people were not Justices
and had not been nominated. They were then in some other func-
tion. And I think that is quite a difference.

Senator SPECTER. But the issue is very close, if what you are
saying is that you do not want to answer questions in this proceed-
ing which may undercut your ability to sit on a case which may
come before the Court.

Justice REHNQUIST. Senator, with all respect, I think I disagree
with you. I think it would be one thing for me to get up in the
Senate, if I were a Senator, and to say I think the proposed Court
stripping bill is wholly unconstitutional, and then later vote on
that case if I had been appointed to the Supreme Court in the
meantime. But I do not think that is the same situation if someone
who is a sitting Justice at the time the question is asked is nomi-
nated to be Chief Justice and asked please express your opinion on
this case, that concedingly might come before you.

Senator SeecTER. Well, | disagree with you.

The CrairMAN. The Senator’s time is up.

Senator SpecTER. 1 will come back with having disagreed with
you, Mr. Justice Rehnquist.

The CrAIRMAN. The Senator from Massachusetts.

Senator KenNEDY. Thank you, Mr. Chairman.

I just have really one area at this time that I would like to refo-
cus on, if I could, My. Justice. And it is an area that you have been
inquired of, I think, during the course of the first and perhaps the
second round, but I have not had the chance to do so. And there
are juet some asgpects of the memoranda that I would like to see if
we cannot clarify.

I was on, as you remember, the Judiciary Committee during your
previous hearings. Toward the closing of those hearings, there were
certain charges that were made with regard to the voter harass-
ment. And you responded to some of the questions and then, after
the conclusion of the hearings, we discovered the Brown memoran-
dum on school segregation. And on the floor of the Senate at that
time, Senator Scott read into the record the response that Mr.
Cronson had that would indicate that he felt that he contributed
significantly to the memoranda for your initials. We have not
gotten into how much he had to do with it. It appears that that
memoranda had actually been authored by you and expressed your
views at that time.

Cronson had indicated that he felt that the memoranda is “as
much my work as it is yours.” We have not had a chance to get a
redefinition from Cronson, but one might gather that he felt that
his coworker could have been in some trouble on this and he might
have been trying to give you a hand. I think that is a reasonable
conclusion.

There may have been another explanation, but we are left up in
the air on that particular question.

Yesterday, you could read it either way—the I's in it certainly
could have been yours rather than Justice Jackson's.
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And then, in 1971, we had the response of Elsie Douglas, who
had been Justice Jackson’s secretary for 9 years, who said that she
thought your account was “incredible on its face,” and that by at-
tributing the memoranda’s prosegregation view to Justice Jackson,
you had, and I quote, “smeared the reputation of a great Justice.”

I do not know whether you saw that statement that she made in
1971 or whether you have any response to Elsie Douglas. I under-
stand she feels very much the same way even today. I do not know
whether you want to make any response to that opinion of Elsie
Douglas.

Justice ReanquisT. Well, I naturally regret that she feels the
way she does. I have given the committee the best explanation, the
best reconstruction I can of that memo, some first in 1971 when it
was 25 years old, and now in 1986 when it is 34 years old.

Senator KENNEDY. Well, I would think that this whole issue has
not just faded away in the meantime. It was raised during the last
confirmation. As has been pointed out, the major bedrock decision
on the civil rights of our time and, as you can well imagine, it
makes a rather important difference whether the “I's” referred in
there were yours, or the “I's” referred in there were the Justice’s.

And you have maintained in your response that they were his.

In your 1971 response, and yesterday, you indicated that it could
be read either way. I do not know whether there is anything fur-
ther that you want to add to that.

Consider the language which has been guoted here in that last
paragraph:

I realize that it is an unpopular and unhumanitarian position for which I have

been excoriated by liberal colleagues, I think Plessy v. Ferguson was right, it should
be reaffirmed.

In 1957, you wrote an article, “Who Writes Decisions of the Su-
preme Court.” In it you wrote “some of the tenets of the ‘liberal’
point of view which commanded a sympathy of majority of the
clerks I knew were extreme solicitude for the claims of Communist
and other criminal defendants; expansion of Federal power at the
expense of State power, great sympathy towards any government
regulation for business.” And the word “liberal,” in this article is
in quotes as the word “liberal” was in your memoranda on the
school segregation cases. And the liberal clerks which you com-
mented on in the article, I would think any reasonable person
could believe were the same colleagues that you were referring to
in your memoranda.

It is not only my judgment of that. In the definitive work on the
Brown decision, the Kluger book entitled “Simple Justice,” he ana-
lyzes the issue of your memoranda exhaustively, and he ‘concludes

Takmg the careers and judicial assertions of both men in their to-
tality’”’—meaning Justice Jackson and yourself—“one finds a pre-
ponderance of evidence to suggest that the memoranda in question,
the one that threatened to deprive William Rehnquist of his place
on the Supreme Court, was an accurate statement of his own views
on segregation, not those of Robert Jackson who, by contrast, was a
staunch libertarian and humanist.”

So that sentence in the memoranda about being excoriated for
segregationist views, I find impossible to really give to Justice
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Jackson. And I am just wondering whether, in your own views,
w