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Good afternoon, Chairman Graham, Chairman Reilly, and members of the
Commission.  My name is Liz Birnbaum, and I served as director of the Minerals
Management Service from July 2009 through May 2010.  Let me start by expressing my
deep regret that the Deepwater Horizon accident occurred during the period that I
directed the agency charged with regulating offshore oil and gas development.  It was a
tragedy for the eleven men who lost their lives, and for their friends and families, and an
environmental disaster for the Gulf of Mexico that will require an unknown period for
recovery.

I am happy to assist this Commission in any way to fulfill the mandate set by the
President.  At this time, I would like to provide several suggestions regarding the
regulation of offshore oil and gas drilling, based on my short tenure at MMS.

The first and most obvious need with respect to regulation of offshore oil and gas
drilling is to upgrade technical requirements for equipment and drilling practices.  We
reviewed  a number of these technical issues during the month following the incident,
including requirements for blowout preventer manufacturing and testing, and standards
for well cementing and sealing.  Many technical recommendations were included in
Secretary Salazar’s report to the President on May 27, and I believe that the Department
of the Interior has continued to consider additional technical requirements beyond those
suggested in that report.

I would recommend that the Commission support this ongoing review of technical
standards and consider an external review of the overall technical regulatory scheme as
well.  It appears that MMS staff had upgraded technical standards on a regular basis over
time, but no comprehensive internal or external review of these standards had been
conducted in many years.  Some regulatory improvements had been recommended by
staff during the years of the Bush Administration, but never made it through the process
to be finalized as regulations.  For example, staff had proposed a regulation requiring
secondary trigger mechanism for blowout preventers, which MMS staff has long required
as a matter of practice in reviewing permits to drill.  In addition, as development moved
into deeper and deeper water, and deeper and deeper formations, MMS never conducted a
comprehensive overhaul of the regulations to address the novel risks posed by these
activities.

But any set of technical standards can only serve as the first step in regulating oil
and gas development.  The failure of equipment covered by such technical standards may
have contributed to the Deepwater Horizon incident, but it also appears that human error
– and the natural tendency to overlook danger signals when a high priority is placed on
the success of oil and gas production – contributed significantly. This has been reported



repeatedly in media and congressional investigations, and the joint MMS-Coast Guard
hearings.

This brings me to my second recommendation; the Commission should support
the development of a body of regulation for oil and gas exploration and development
processes.  Such regulations would be quite distinct from the technical standards
generally adopted by MMS in the past.  They would address requirements for
communicating internally, for establishing written protocols and living by them, for
double- and triple-checking activities, and for providing incentives to internal safety
reporting.

I understand there is a body of literature and academic investigation in support of
process safety for industrial activities.  MMS had only begun to address the issue when I
left.  When the Deepwater Horizon incident occurred, we were in the process of
finalizing “Safety and Environmental Management Systems” regulations that MMS staff
had developed after reviewing the record of accidents and regulatory violations over the
last several years.  Staff analysis determined that such safety systems would address
failures involved in more than two-thirds of the incidents. Secretary Salazar’s May 27
report to the President mentioned the prospect of publishing these regulations.  I would
suggest that the Commission consider not only insisting that the regulations be finalized,
but also ordering a broader review of process regulations for offshore oil and gas.

Another area of deficiency that has become apparent in the wake of the
Deepwater Horizon incident is the lack of adequate oil spill response capacity.  Despite
the reforms adopted in the Oil Pollution Act of 1990, the nation still has not developed
adequate oil spill response planning and basic R&D for oil spill response technology.
The Commission may wish to recommend reforms on both these issues.

As the House Energy & Commerce Committee’s investigation has shown, oil spill
response plans prepared by industry, and MMS’s review and approval of those plans,
were woefully lacking.  In addition, while the U.S. Coast Guard is responsible for
implementing the plans, the Coast Guard has never acted on MMS’s offer to allow the
Coast Guard to review the plans before MMS approval.  The Commission may wish to
reconsider the terms of the Executive Order implementing the Oil Pollution Act, which
split these responsibilities between the two agencies.  At any rate, to the extent that
responsibility for oil spill response is shared, all responsible agencies should review
industry plans – and the reviewers must be held to a higher standard.

The second issue in oil spill response is the development of adequate clean-up
technology.  It is a challenge to maintain sufficient research funding for technology to
address a problem that only draws public attention once in a generation.  The Oil
Pollution Act attempted to meet this challenge by using a portion of the industry
contributions to the Oil Spill Liability Trust Fund to support oil spill clean-up R&D.
MMS has received appropriations from the Trust Fund to conduct research at the
Ohmsett test tank in Leonardo, New Jersey, and to support oil spill response training.
Clearly, the level of investment has been inadequate.  This Commission should address



the issue; I would suggest that the Commission determine an adequate funding level and
then recommend direct spending from the Trust Fund to support R&D, under the
supervision of either the Coast Guard or MMS’s successor agencies.

Finally, I would like to address what I consider the most difficult issue in oil and
gas regulation – inspection of offshore drilling rigs and production platforms.  I
appreciate the careful job done by Interior’s Inspector General in her report on ethics
violations by the Lake Charles inspectors in the last Administration, but I think that the
most telling aspect of her findings has been underreported.  The inspectors who had
accepted gifts from industry employees had extensive social connections, including
familial relationships, with those employees.  Simply put, they all live in the same towns.
This is not point of criticism – offshore inspectors have to live along the Texas and
Louisiana coasts in order to fly offshore on daily inspections.  And those areas are
dominated by two industries:  oil and gas, and shrimping.  Even if the agency brought in
a new cadre of inspectors with no prior connection to the industry or to the affected
communities, those inspectors would still have to live there.

Following the Deepwater Horizon incident, I heard some recommendations that
MMS should have had inspectors on the drilling rigs at all times to observe all activities.
While this is possible to do (there are a limited number of drilling rigs; this could not be
done for production platforms), it would require the inspectors to live on the rigs along
with the drilling crews.  MMS inspectors could not fly back and forth on shifts – weather
would make that impossible even if funding were sufficient.  Having the inspectors live
on the platforms would make them even more closely tied to the industry and drilling
crews.

Another factor contributes to the close relationship between inspectors and
industry; the training necessary to understand the operations of oil and gas drilling rigs
and platforms is not available in schools.  It’s something like being an auto mechanic – in
order to understand how things work, you have to spend some time under the hood.
Historically, people with experience working for the industry have been those with the
knowledge necessary to inspect a rig or platform.  The only way to eliminate this
connection would be to provide extensive on-the-job training for novice inspectors.

Even with that, there would be no silver bullet to eliminate the close connection
between offshore inspectors and the employees of the industry they regulate. One helpful
suggestion made by the Interior Inspector General is that penalties be established for
industry in addition to those for federal employees who receive inappropriate gifts.
Several other measures could reduce connections – requiring regular rotation of
inspectors (the Deepwater Horizon had been inspected three times by the same inspection
team), setting firewalls between inspectors and facilities where their relatives work,
monitoring the rate of violations found by various inspectors and district offices,
imposing moratoria on inspectors visiting facilities operated by companies that
previously employed them, etc.  A combination of these standards combined with close
oversight will be necessary to ensure adequate inspections.  The review of offshore



inspections we requested from the National Academy of Sciences, which is due to report
out this fall, might provide further suggestions.

I want to thank the Commission for the opportunity to present these thoughts on
offshore oil and gas regulation.  I do not envy you the daunting mission set for you by the
President.  In order to provide recommendations that will ensure safety and
environmental protection, the Commission will need to go well beyond technical
standards to review all aspects of offshore industry practices and enforcement.  I will be
happy to answer any questions.


