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Good morning Chairman Graham, Chairman Reilly, and Commissioners. My name is Margaret 
Caldwell. I am a member of the Stanford Law School faculty, where I direct the Environmental 
and Natural Resources Law & Policy Program. I am also the Executive Director of the Center for 
Ocean Solutions, a collaboration between Stanford University, the Monterey Bay Aquarium, and 
the Monterey Bay Aquarium Research Institute (MBARI).  The Center’s mission is to elevate the 
impact of the natural, physical and social sciences on ocean policy.   
 
I have been asked to testify today on the statutory and regulatory framework for outer continental 
shelf (OCS) leasing and to identify potential changes to both minimize the likelihood of another 
catastrophic oil spill and prepare the nation should another disaster occur.  Thank you for this 
opportunity to provide information and recommendations designed to help our nation achieve 
these goals.  My testimony does not reflect the opinion or analysis of Stanford University or any 
of the Center for Ocean Solutions’ partner institutions; it does, however, reflect my own 
conclusions and the hard work of my research assistant, Kimi Narita, and several dedicated 
postdoctoral researchers I am honored to work with. 
 
This morning, I would like to impart a critical message: the Outer Continental Shelf Lands Act 
(OCSLA), the statute that governs OCS decisionmaking, can and should require science-based 
planning and environmental review commensurate with the level of planning and risk of harm 
posed by the action under consideration at each stage in the OCS permit review process.  The 
agency enforcing OCSLA, currently the Bureau of Ocean Energy Management, Regulation and 
Enforcement (BOEM), should make strong scientific decisionmaking an institutional priority and 
the statute that guides BOEM─OCSLA─should contain performance standards to ensure this is 
the case.   
 
We rely on our ocean and coastal ecosystems for vital jobs, food, recreation, transportation, and 
energy resources.1

                                                 
1 In 2003, for example, the Gulf of Mexico’s ocean economy employed more than 562,000 people, paid wages of 
more than $13.2 billion, and contributed over $32 billion to the region’s gross state product. Tourism and recreation 
comprised 71 percent of the employment in the Gulf region’s 2003 ocean economy, but rely on clean healthy 
ecosystems free from the kind of harm that has been caused by the BP Deepwater Horizon spill. Charles Colgan, 
The Ocean Economy of the Gulf of Mexico in National Perspective, in THE CHANGING COASTAL AND OCEAN 
ECONOMICS OF THE UNITED STATES GULF OF MEXICO 2, 3 (J. Kildow et al., eds., 2008). This analysis relies on 2003 
data from the National Ocean Economics Program (http://www.oceaneconomics.org).   

 Unfortunately, these places are among the most threatened on the planet.  In a 
recent consensus statement, more than 450 scientists and policy experts found that pollution, 
resource exploitation, habitat destruction, and climate change, among other stressors, combine to 
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degrade the health and resilience of ocean and coastal ecosystems and the vitality of the 
communities that depend on them.2

 
  

President Obama recognized these problems in his June 2009 charge to the U.S. Interagency 
Ocean Policy Task Force, where he also identified expanding industrial and commercial activity, 
renewable energy, shipping, and aquaculture as activities that will place compounding demands 
on ocean and coastal ecosystems.3 He recognized these problems yet again in his 2010 Executive 
Order, Stewardship of the Ocean, Our Coasts, and the Great Lakes, where he acknowledged that 
the BP Deepwater Horizon Oil Spill provides a “stark reminder” of the vulnerability of our 
marine ecosystems and of the nation’s reliance on them.4

 
   

While President Obama’s Executive Order, which adopts the Final Recommendations of the 
Interagency Ocean Policy Task Force, establishes a policy of environmental stewardship for 
future federal action, OCSLA should be reformed to align with the Executive Order and pull the 
nation’s regulatory framework for OCS activities into the twenty-first century. At a minimum, 
making this change requires institutionalizing the scientific rigor and level of environmental 
review necessary to address the real risks of oil and gas development.   
 

 
THE OCSLA PROCESS 

 
Overview 
 
OCSLA governs oil and gas leasing, exploration, and production activities throughout the OCS. 
OCSLA is currently written and applied to promote oil and gas development with limited 
scientifically-based environmental review.  I will first review how the Department of Interior has 
implemented OCSLA in the past, including its process for the BP Macondo well. I will then 
provide suggestions for modifying the statute to create stronger institutions for science-driven 
decisionmaking and environmental review.  
 
OCSLA requires the Secretary of the Department of the Interior (the Secretary) or his delegates, 
currently the Bureau of Ocean Energy Management, Regulation and Enforcement (BOEM) and 
other offices created after the breakup of the Minerals Management Service, to conduct planning 
and leasing for oil and gas activity in four stages.5

                                                 
2 Center for Ocean Solutions et al., Ecosystems and People of the Pacific Ocean, Threats and Opportunities for 
Action: A Scientific Consensus Statement (undated), available at 
http://centerforoceansolutions.org/sites/default/files/pdf/consensus_statement.pdf. 

  

3 Memorandum from President Obama on National Policy for the Oceans, Our Coasts, and the Great Lakes to the 
Heads of Executive Departments and Agencies (June 12, 2009), available at 
http://www.whitehouse.gov/sites/default/files/page/files/2009ocean_mem_rel.pdf.  
4 Exec. Order No. 13547, 75 Fed. Reg. 43,023 (July 22, 2010), available at 
http://www.whitehouse.gov/administration/eop/ceq/initiatives/oceans.   
5 The Secretary of the Interior has delegated the implementation of OCSLA to a number of offices within Interior. 
Until May 2010, the Secretary delegated implementation to the Minerals Management Service (MMS). BOEM is 
one of three successors to the Minerals Management Service following restructuring within the Department of the 
Interior pursuant to Order No. 3299, responsible for resource evaluation, planning, and other activities related to 
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(A Note: for the purposes of this testimony, when I discuss decisions or events that occurred 
when the Minerals Management Service was responsible for implementing OCSLA, I will refer to 
the relevant OCSLA agency as MMS. When I am discussing the current laws and regulations, or 
making recommendations as to what the present agency should do in the future, I will refer to the 
agency as the BOEM.) 
 
In Stage 1, BOEM develops a Five-Year Leasing Program, which includes a roster of proposed 
nationwide lease sales for a five year period.6  In Stage 2, BOEM evaluates and holds individual 
lease sales, including soliciting bids and issuing leases, for particular tracts of the OCS.7  In 
Stage 3, BOEM reviews exploration plans submitted by oil and gas developers and determines 
whether to allow developers to explore for mineral resources on leased tracts.8  If, following 
exploration, a developer determines that a tract holds recoverable reserves, it must submit a 
Stage 4 document to BOEM for review and approval. In most regions, this document is known as 
a Development and Production Plan (DPP). However, developers in the Gulf of Mexico submit 
alternative documents known as Development Operations Coordination Documents (DOCDs).9

  
  

At all stages of the OSCLA process, BOEM is subject to the National Environmental Policy Act 
(NEPA),10 which structures the environmental review of “major federal actions significantly 
affecting the quality of the human environment.”11 NEPA requires federal agencies to take a 
“hard look” at the possible environmental consequences of their actions.12

                                                                                                                                                             
leasing. See Press Release, U.S. Department of the Interior, Salazar Names Senior Interior Officials to Lead 
Minerals Management Service Restructuring (May 13, 2010), available at 
http://www.doi.gov/news/pressreleases/Salazar-Names-Senior-Interior-Officials-to-Lead-Minerals-Management-
Service-Restructuring.cfm#.  

  Until its dissolution, 
MMS was the “lead agency” for NEPA implementation with respect to OCSLA. A number of 
OCSLA provisions and MMS regulations were meant to ensure that oil and gas planning, 

6 The Five-Year Program is to be “a schedule of proposed lease sales indicating, as precisely as possible, the size, 
timing, and location of leasing activity which … will best meet national energy needs.” 43 U.S.C. § 1344(a). 
7 43 U.S.C. § 1337(a). OCSLA generally limits the size of lease tracts to 5760 acres, but gives the Secretary 
discretion to create larger tracts if “necessary to comprise a reasonable economic production unit.” § 1337(b)(1). 
Several tracts may be bundled into a lease and several leases are bundled into an individual lease sale.   
8 43 U.S.C. § 1340.  
9 For projects in the Gulf of Mexico, project proponents submit Development Operations Coordination Documents 
(DOCDs) rather than Development and Production Plans. See 30 C.F.R. § 250.200-203 (2006); U.S. DEPT. OF THE 
INTERIOR, MINERALS MANAGEMENT SERVICE, LEASING OIL AND GAS RESOURCES, OUTER CONTINENTAL SHELF 29 
(undated), available at www.boemre.gov/ld/PDFs/GreenBook-LeasingDocument.pdf [hereinafter MMS 
GREENBOOK]. 
10 42 U.S.C. § 4331 et seq.  
11 42 U.S.C. § 4332. 

12 See Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976); National Audubon Society v. Department of the Navy, 
422 F.3d 174, 185 (4th Cir. 2005); Natural Resources Defense Council, Inc. v. Morton, 458 F.2d 827, 838 (D.C. Cir. 
1972).  
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leasing, and development activities comply with NEPA.13

 

 Figure 1, adapted from BOEM 
literature, depicts the Stages of the OCSLA process as paired with the corresponding NEPA 
review requirements. 
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Figure 1: Stages of the OCSLA process paired with the corresponding NEPA review requirements, as represented 
by BEOM’s published process.14

 
  

I’ll next walk you through each of the four stages of OCSLA and highlight the planning and 
environmental review requirements at each stage. 
 
Stage 1: Develop Five-Year Leasing Programs 
 
In Stage 1, depicted in yellow in Figure 1, BOEM develops a Five-Year Leasing Program, a 
nationwide list of proposed lease sales indicating the extent, timing, and locations of new OCS 

                                                 
13 See KRISTINA ALEXANDER, CONGRESSIONAL RESEARCH SERVICE REPORT NO. R41265, THE 2010 OIL SPILL: 
MINERALS MANAGEMENT SERVICE (MMS) AND NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) 2-3 (June 4, 
2010), available at http://fpc.state.gov/documents/organization/145106.pdf.  The MMS’s NEPA guidelines are 
found in DOI’s Departmental Manual (DM). Id. CEQ also promulgates regulations that govern all NEPA reviews, 
and the agency enforcing NEPA for a particular project develops more detailed guidelines specific to that agency. 
See 40 C.F.R. Pts. 1500-08.  
14 BUREAU OF OCEAN ENERGY MGMT., REGULATION AND ENFORCEMENT (BOEM), OIL AND GAS LEASING ON THE 
OUTER CONTINENTAL SHELF (undated), available at http://www.boemre.gov/PDFs/5BOEMRE_Leasing101.pdf.   
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activity. The purpose of a Five-Year Leasing Program and associated NEPA review is to lay 
broad plans for the next five years and to identify the potential impacts of those plans.15

 

 At the 
end of Stage 1, no leases have been sold. However, later lease sales may only go forward if they 
are included in a Five-Year Program. 

Each Five-Year Program must address a range of statutory considerations including:  
• “geographical, geological, and ecological characteristics” of OCS regions;  
• sharing of benefits and risks among regions;  
• other existing and proposed uses of the sea and seabed;  
• the “laws, goals, and policies of affected States”; and  
• “[t]he relative environmental sensitivity and marine productivity” of OCS areas.16

 
   

Notably, OCSLA does not impose specific considerations for “frontier” areas that have not 
previously been explored or developed.  
 
At Stage 1, OCSLA requires BOEM to consult with affected state governments and the U.S. 
Attorney General. BOEM must respond to their comments and provide an explanation if BOEM 
deviates from their advice and recommendations. OCSLA does not require BOEM to consult 
with other federal agencies at this stage.   
 
To comply with NEPA at Stage 1, BOEM prepares an Environmental Impact Statement  (EIS) 
because a Five-Year Leasing Program constitutes a “major federal action.”17  The Five-Year 
Program relevant to recent events in the Gulf of Mexico is the 2007-2012 OCS Oil and Gas 
Leasing Program, which covers all planned OCS activity nationwide.18  MMS issued an EIS for 
this Five Year Program in April 2007.19  This EIS considered environmental impacts related to 
offshore drilling on a national level, meaning the geographic regions encompassed in this EIS 
included not only the Gulf of Mexico, but also areas around Alaska and along the Atlantic 
coast.20

 

  Because the scope and purpose of this EIS is so broad, it is deemed a “programmatic 
EIS” (PEIS).  It is important to note that the environmental analysis conducted at this stage does 
not contain sufficient information to adequately assess the impacts of a specific exploration plan 
or drilling and production plan, intended to be reviewed in greater depth at future stages in the 
process. 

 

                                                 
15 Id. at 3.   
16  43 U.S.C. § 1344(a)(2)(A)-(H).   
17 DEPARTMENT OF INTERIOR (DOI), 516 DM 15, DEPARTMENTAL MANUAL-MANAGING THE NEPA PROCESS-
MINERALS MANAGEMENT SERVICE 15.4(A)(1) (2004), available at 
http://elips.doi.gov/app_dm/act_getfiles.cfm?relnum=3625. 
18 MMS, MMS 2007-003, OUTER CONTINENTAL SHELF OIL & GAS LEASING PROGRAM: 2007-2012 FINAL 
ENVIRONMENTAL IMPACT STATEMENT (2007), available at http://www.boemre.gov/5-year/2007-
2012FEIS/Figures2-1thru2-6.pdf [hereinafter PROGRAMMATIC EIS]; see also ALEXANDER, supra note 13, at 4.   
19 PROGRAMMATIC EIS, supra note 18.   
20 Id.   
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Stage 2: Planning for Specific Sales 
 
Stage 2, planning for a specific lease sale, is depicted in green in Figure 1. I want to clarify that 
the phrase “specific lease sale” can be misleading because each sale typically covers a huge area 
of the ocean and several leases can be bundled together into a single sale. The Lease 206 sale, 
which included the BP Macondo well, covered an area of 29.8 million acres (more than 46,500 
square miles) in size.21  That is bigger than the state of Pennsylvania.22

 
       

Stage 2 begins with publication in the Federal Register of a Call for Information and 
Nominations23 and a Notice of Intent to Publish an EIS.24 During the subsequent 45-day 
comment period, members of industry identify the blocks within the Five-Year Leasing Program 
they want to lease. The public can also identify areas where leasing should not take place.25

 

  
After the comment period closes, BOEM reviews the comments and defines the area for the 
proposed sale, which it then analyzes in an EIS.   

BOEM follows basic NEPA process when preparing the initial EIS for each Region. It publishes 
a draft EIS with a 90-day public comment period, then holds public hearings. Following the 
hearings, BOEM publishes a final EIS in conjunction with a 30-day comment period.  
 
The EIS at this stage includes information like “a description of the lease sale proposal,” “a 
detailed analysis of possible effects on the environment, including socioeconomic and 
cumulative effects,” and “the records of consultation and coordination with others in preparation 
of the document.”26  BOEM has explained that it “may do a multi-sale EIS covering all sales in a 
Region for a specific [Five]-Year program.  After the first such sale in each planning area, 
subsequent sales are covered by an environmental assessment (EA) or supplemental EIS.”27

 
   

Following publication of the final EIS or EA, BOEM publishes a Proposed Notice of Sale 
(NOS)28

                                                 
21 MMS, Miscellaneous Presale Statistics for Lease 206 (Mar. 19, 2008), available at 
http://www.gomr.boemre.gov/homepg/lsesale/206/pstat206.pdf. 

 stating the time and location of the impending lease sale. OCSLA requires BOEM to 
send the NOS to the Governor of any affected state for a 60-day comment period. It also requires 

22 U.S. CENSUS BUREAU, UNITED STATES SUMMARY: 2000, POPULATIONS AND HOUSING UNIT COUNTS PART 1 Table 
17 (2004), available at http://www.census.gov/prod/cen2000/phc3-us-pt1.pdf. 
23 30 C.F.R. § 256.23 requires MMS to solicit comments regarding proposed lease areas and “areas which should 
receive special concern and analysis. For an oil and gas lease sale Call Area, the Director may request comments 
concerning geological conditions, including bottom hazards; archaeological sites on the seabed or nearshore; 
multiple uses of the proposed leasing area, including navigation, recreation, and fisheries; and other socioeconomic, 
biological, and environmental information.” 

24 BOEM, supra note 14, at 2.   

25 Id.   
26 Id. at 3.  
27 Id. 
28 30 C.F.R. § 256.29 (1986). 
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BOEM to prepare a Consistency Determination in accordance with the federal Coastal Zone 
Management Act (CZMA) to ensure that the proposed lease sale is consistent with the affected 
state’s coastal zone policies. States also have 60 days to respond. Assuming the states do not 
object to the sale, BOEM publishes a Final Notice of Sale in the Federal Register at least 30 
days prior to the sale date.29

 
      

At the lease sale stage applicable to the Macondo well, MMS prepared a Multi-Sale EIS that 
covered all eleven lease sales for the Western Planning Area (Texas coast), and Central Planning 
Area (Louisiana, Mississippi, Alabama) of the Gulf of Mexico.30

   

 The use of a Multi-Sale EIS 
during Stage 2 is highlighted in Figure 2 in red.   
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Figure 2: Stages of the OCSLA process as paired with the corresponding NEPA review requirements for the Gulf of 
Mexico.  The solid red circles show how environmental review in the Gulf of Mexico for the BP Macondo well 
deviated from what BOEM represents as their published practice.  The dashed red circles show how environmental 
review of the development and production process in the Gulf of Mexico deviates from this published practice.  The 
BP Macondo well did not reach Stage 4.         
 
 
 
                                                 
29 § 256.32 (1982). The Final Notice of Sale includes the time and location of the lease sale. 

30 MMS, GULF OF MEXICO OCS OIL AND GAS LEASE SALES: 2007-2012 FINAL ENVIRONMENTAL IMPACT 
STATEMENT, Vol. I, MMS2007-018, available at http://www.gomr.mms.gov/PDFs/2007/2007-018-Vol1.pdf 
[hereinafter MULTI-SALE EIS].  There is a moratorium on lease sales in the Eastern Planning Area (Florida coast). 
BOEM, Moratoria, http://www.boemre.gov/5-year/moratoria.htm (last visited Sept. 1, 2010).   
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Stage 3: Exploration plans  
 
In Stage 3, represented in orange in Figure 1, BOEM must analyze and approve a lease 
operator’s exploration plan (EP) before the operator may conduct exploratory drilling.31 An EP 
may encompass multiple leases.32

 
   

OCSLA requires each EP to describe the activities that an operator will undertake, including “the 
general location of each well to be drilled” and any other information deemed “pertinent” by 
BOEM.33  An EP must demonstrate that the operator will obey OCSLA, BOEM regulations, and 
any additional lease provisions.  It must also demonstrate that the operator will adhere to “sound 
conservation practices” and that its activities will “not cause undue or serious harm or damage to 
the human, marine, or coastal environment.”34

 
  

Within 30 calendar days after deeming an EP submitted, BOEM must: (1) approve the EP;       
(2) require the plan proponent to modify the plan if the plan is inconsistent with applicable 
requirements or with the terms of the lease; or (3) “disapprove” the EP.35  BOEM must 
disapprove an EP if it would entail activities that “would probably cause serious harm or damage 
to life, including fish and other aquatic life, to property, to any mineral; to the national security or 
defense, or to the marine, coastal, or human environment”; and if the proposed activities cannot 
be modified to avoid the harm or damage.36  If BOEM disapproves an EP for any of these 
reasons, it may cancel the underlying lease, although it must provide compensation to the 
owner.37

 
 

CEQ has authorized agencies to use categorical exclusions (CEs) to avoid preparing EAs and 
EISs for “actions which do not individually or cumulatively have a significant effect on the 
human environment.”38

                                                 
31 43 U.S.C. § 1340(b) & (c); see also 30 C.F.R. § 250.201(a) (2007).   

 MMS used two categorical exclusions specifically worded to exempt 
exploration activities in the Gulf of Mexico and to avoid conducting in-depth NEPA review of 
the exploration plan prepared for the BP Macondo well.  This deviation from the NEPA process 
is highlighted in Figure 2 by the solid red circle in Stage 3.     

32 § 1340 (c)(1).   
33 § 1340(c)(3)(A)–(D). 
34 30 C.F.R. § 250.202(a)–(e) (2006). Other regulations elaborate the required contents of an EP. See, e.g., 30 C.F.R. 
§§ 250.211–250.228 (providing additional information on what exploration plans must include with respect to, inter 
alia, geological and geophysical information (§ 250.214); biological, physical, and socioeconomic information (§ 
250.216); solid and liquid waste information (§ 250.217); air emissions (§ 250.218); oil and hazardous substance 
spills information (§ 250.219); environmental monitoring information (§ 250.221); lease stipulations (§ 250.222); 
mitigation measures (§ 250.223); support aircraft and vessels (§ 250.224); onshore facilities (§ 250.225); Coastal 
Zone Management Act information (§ 250.226); and environmental impact analysis (§ 250.227). 
35 43 U.S.C. § 1340(c)(1); see also 30 C.F.R. § 250.233(b) (2009). 
36 43 U.S.C. § 1340(c)(1)(A) & (B); § 1334(a)(2)(A)(i)).   
37 BOEM may cancel the underlying lease, “and the lessee shall be entitled to compensation.” 43 U.S.C. § 
1340(c)(1)(B). 
38 40 C.F.R. § 1508.4 (1978); see also BOEM, National Environmental Policy (NEPA) – Categorical Exclusion 
Reviews, http://www.boemre.gov/eppd/compliance/nepa/policy/ce/index.htm (last visited Aug. 24, 2010). 
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Stage 4: Development and Production Plans or Development Operations Coordination 
Documents 
 
In Stage 4, depicted in blue in Figure 1, BOEM analyzes and approves an operator’s operating 
plan.   
 
“In any area of the outer Continental Shelf, other than the Gulf of Mexico” a lease operator must 
submit a Development and Production Plan (DPP) and supporting materials for BOEM’s 
approval before it can begin production activity. 39  In the Gulf of Mexico’s Western and Central 
Planning Areas, lease operators submit Development Operations Coordination Documents 
(DOCDs) instead of DPPs.40  A DPP or DOCD includes the location of the proposed wells and 
facilities and a schedule of development activities.41

 
   

According to BOEM, a DOCD is the functional equivalent of a DPP,42 but by law, DPPs and 
DOCDs are subject to different levels of NEPA review.  OCSLA requires BOEM to “declare the 
approval of a development and production plan in any area or region [of the OCS], other than the 
Gulf of Mexico, to be a major Federal action.”43 The DOI Departmental Manual explicitly 
excludes development and production actions in the Gulf of Mexico from the class of “Major 
Actions Normally Requiring an EIS.”44  As with exploration plans, BOEM has historically 
invoked categorical exclusions that would allow a DOCD in the Central or Western Gulf of 
Mexico to bypass all environmental review.45

 

  This deviation is represented by the dashed red 
circle in Figure 2.  

The BP Deepwater Horizon Oil Spill occurred during the exploration stage, so this final stage of 
the OSCLA process was never reached.   
 
   
 

 
 

                                                 
39 43 U.S.C. § 1351(a)(1) (emphasis added); 30 C.F.R. § 250.204 (2006). Several types of information must 
accompany the DPP including hydrogen sulfide information, air emissions information, and oil and hazardous 
substance spills information.  These materials must also come with the documentation for leases in the Gulf of 
Mexico.  30 C.F.R. § 250.242 (2006). No oil and gas leasing is allowed in the Eastern Planning Area.   
40 30 C.F.R. § 250.200-203 (2006); MMS GREENBOOK, supra note 9, at 29. 
41 30 C.F.R. § 250.241 (2006). 
42 BOEM, Overview of OCS Regulations, http://www.gomr.mms.gov/homepg/regulate/regs/laws/postsale.html (last 
visited Aug. 24, 2010).  In a Notice to Lessees after the BP Deepwater Horizon Spill, MMS similarly stated that the 
regulations impose the same requirement for a DPP and a DOCD. DOI - BOEM, National Notice to Lessees and 
operators of Federal Oil and Gas Leases, Outer Continental Shelf (OCS), NTL No. 2010-N06 (June 18, 2010), 
available at http://www.gomr.boemre.gov/homepg/regulate/regs/ntls/2010NTLs/10-n06.pdf.  
43 43 U.S.C. § 1351(e)(1) (emphasis added). 
44 DOI, supra note 17, at 15.4. 
45 Id. at 15.4 C(10).  
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RECOMMENDATIONS FOR OCSLA REFORM 
 

As you can see, the regulatory structure established by OCSLA contains a number of significant 
shortcomings with respect to the role of science and environmental review. These shortcomings 
are present at every stage of the planning and leasing process. To eliminate them, I recommend 
the following legal and policy reforms: 
 
1.  Amend OCSLA to add protection, maintenance, and restoration of healthy and diverse 
marine ecosystems to the purposes of the Act consistent with the President’s July 2010 
Executive Order and the Final Recommendations of the U.S. Interagency Ocean Policy Task 
Force. When safeguarding healthy and diverse ecosystems is in conflict with other OCSLA 
objectives, OCSLA should prioritize ecosystem protection.  
 
OCSLA currently contains no mandate to protect the marine environment.  Instead, OCSLA 
states in part that the OCS should be made available for “expeditious and orderly development, 
subject to environmental safeguards.”46  OCSLA’s “Congressional declaration of policy” frames 
the protection of the marine environment primarily as a states’ rights issue.47 The importance of 
protecting our oceans while conducting OCS activities is simply not captured in OCSLA.  
Recent history shows that MMS interpreted OCSLA to prioritize expeditious development of the 
OCS over hazard prevention and protection of coastal and marine resources.  However, “[t]he 
ocean, our coasts, and the Great Lakes deeply impact the lives of all Americans, whether we live 
and work in the country’s heartland or along its shores.”48

 

  OCSLA should be amended to 
include clear language that prioritizes safeguarding healthy and diverse marine and coastal 
ecosystems in keeping with Executive Order 13547 and the Final Recommendations of the 
Interagency Ocean Policy Task Force.     

 
2.  Amend OCSLA to designate DOI’s sister agencies with science and marine resource 
expertise and responsibilities—U.S. EPA, NOAA-NMFS, and USFWS—as cooperating 
agencies for the purposes of NEPA compliance and clarify and strengthen interagency 
consultation requirements, including requirements for BOEM to consult its sister agencies 
early and respond in writing to consultation recommendations.  Amend OCSLA to create a 
rebuttable presumption that BOEM’s actions trigger consultation under both the 
Endangered Species Act and the Marine Mammal Protection Act for Stages 1 through 4.   
  
The role and expected outcomes for consultation between BOEM and other expert agencies is 
not clear.  While OCSLA requires consultation with the Attorney General and Governors of 
affected states, the statute lacks any requirement for BOEM to consult with expert federal 
agencies charged with marine resource protection (“federal trustee agencies”), such as National 

                                                 
46 43 U.S.C. § 1332(3) (emphasis added). 
47 § 1332(5) (“[t]he rights and responsibilities of all States and, where appropriate, local governments, to preserve 
and protect their marine, human, and coastal environments through such means as regulation of land, air, and water 
uses, of safety, and of related development and activity should be considered and recognized.”).  
48 COUNCIL ON ENVIRONMENTAL QUALITY (CEQ), FINAL RECOMMENDATIONS OF THE INTERAGENCY OCEAN POLICY 
TASK FORCE 1 (2010), available at http://www.whitehouse.gov/files/documents/OPTF_FinalRecs.pdf.  
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Oceanic and Atmospheric Administration (NOAA) -National Marine Fisheries Service (NMFS), 
U.S. Fish and Wildlife Service (USFWS), and U.S. Environmental Protection Agency (EPA), 
which all house comprehensive scientific data and expertise on ecosystems and wildlife in the 
OCS and neighboring areas.  Furthermore, BOEM’s history of consultation with these agencies 
to ensure compliance with laws such as the Endangered Species Act, Marine Mammal Protection 
Act, and other relevant laws has been inconsistent and frequently inadequate.   
 
Consultation requirements are found throughout the stages of the OCSLA oil and gas leasing, 
exploration, and development process, but the requirements vary from stage to stage. However, it 
is apparent that throughout the OCSLA process there is minimal consultation with federal trustee 
agencies.   
 
In Stage 1, during which the Five-Year Program is developed, the Secretary of the Interior must 
invite and consider suggestions from any interested Federal agency,49 but there is no obligation 
for federal trustee agencies to comment on the proposal and DOI is under no obligation to 
respond to any comments received from them.50  Consultation with the governor of any affected 
state and the Attorney General (in consultation with the Federal Trade Commission), however, is 
mandatory at least 60 days before a proposed Five-Year Program is published in the Federal 
Register. 51 OCSLA requires BOEM to comment if they are deviating from an affected state’s 
governor’s advice and recommendations and also requires the Secretary to reply to the 
Governor(s) granting or denying their requests if they submit substantial comments requesting 
program modification at least fifteen days before the Five-Year Program is submitted to 
Congress.52  After 60 days, if Congress does not object to the Five-Year Program, the Secretary 
may approve the program.53  Within ninety days after the Five-Year Program is published in the 
Federal Register, the Attorney General may submit comments on whether the Program raises 
antitrust concerns, but not on whether the Program poses potential harm to coastal and marine 
resources.54  BOEM must “indicate why any specific recommendation of the Attorney General” 
was not accepted.55

                                                 
49 43 U.S.C. § 1344(c)(1). 

  A state, local government or any “interested parties, including the general 

50 For example, in 2009, when the Draft Proposed Outer Continental Shelf Oil and Gas Leasing Program for 2010-
2015 was opened for comments by the new Administration, NOAA submitted extensive comments.  These 
comments included important information about the value and need for proactive multi-sector coastal and marine 
spatial planning in the geographic regions covered by the Five-Year Program, several significant shortcomings 
related to NEPA compliance, the need for meaningful consultation and coordination between MMS and NOAA, the 
inadequacy of the Plan’s oil spill risk characterization, DOI’s failure to ensure oil spill response readiness, and 
several other topics. Letter from Jane Lubchenco, Under Secretary of Commerce for Oceans and Atmosphere, to S. 
Elizabeth Birnbaum, Director of Minerals Management Service (Sept. 21, 2009), available at 
http://www.peer.org/docs/noaa/09_12_10_NOAA_Comments_on_MMS_5_Year_Plan.pdf.  MMS, however made 
no meaningful changes to the 2010-2015 Plan in light of NOAA’s detailed comments. 
51 43 U.S.C. § 1344(c)(2).   
52 § 1344(c)(2).   
53 MMS GREENBOOK, supra note 9, at 10.  

54 43 U.S.C. § 1344(d)(1).   
55 § 1344(d)(2).   
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public” may also submit comments and recommendations after publication, but OCSLA does not 
require the Secretary to respond to any of these comments.56

 
   

During Stage 2, the individual lease sale stage, OCSLA regulations require the Director of 
BOEM, in consultation with “appropriate Federal agencies,” to develop measures, such as lease 
stipulations and conditions, to mitigate adverse environmental impacts.57  The Director must also 
consider comments from “States and local governments and interested parties in response to calls 
for information and [sale area] nominations.”58

 
  

Consultation during Stage 3, the exploration plan stage, occurs after the EP is deemed complete, 
and BOEM must send a “public information copy” to the governor and the Coastal Zone 
Management (CZM) agency of each affected state.59  Each EP must contain a certification of 
consistency with approved CZM programs of states that could be affected by the exploration 
activities.60

 
 

In Stage 4, the development and production plan stage, BOEM must begin consultation within 25 
working days of receiving a proposed DPP or DOCD and supporting materials, assuming all of 
the statutory requirements are met and the materials are sufficiently accurate.61 BOEM must send 
a copy of the DPP or DOCD to the governor of each affected state and to the executive of any 
affected local government who requests a copy. BOEM must also submit the DPP or DOCD to 
the designated agency of each affected state for consistency review pursuant to the CZMA.62  
Governors and local officials have 60 calendar days to submit their comments and 
recommendations. 63  If BOEM rejects any of these recommendations, it must explain its reasons 
in writing.64  Any interested federal agency or “person” also has 60 calendar days to submit 
comments and recommendations to the Regional Supervisor.65

 

  However, BOEM is not required 
to respond to comments by interested federal agencies or other persons.   

BOEM should be required to conscientiously consult with other agencies in order to apply the 
best available science is used during all stages of the OCSLA process and to ensure that permits 
it issues are in compliance with other laws applicable to marine resources and environments. To 
facilitate consultation, all federal trustee agencies (NOAA, USFWS, USEPA) should be 
designated as cooperating agencies in OCSLA.  In addition, CEQ should revisit its regulations 

                                                 
56 30 C.F.R. § 256.16(a), § 256.17(b).        
57 § 256.29(b).   
58 § 256.26(a).   
59 § 250.232(a)(1)–(2).   
60 BOEM, supra note 14, at 6. 
61 30 C.F.R. § 250.266 (2006).   

62 § 250.267(a).  
63 § 250.267(a). 
64 § 250.268(a). 
65 § 250.267(b).    
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pertaining to cooperating agencies to consider ways to strengthen the role of cooperating 
agencies in order to enlist the best available science in the decision making process and to ensure 
that BOEM (as lead agency) is required to respond in writing to cooperating agencies’ comments 
and recommendations. 
 
Finally, while the Marine Mammal Protection Act (MMPA)66 and the Endangered Species Act 
(ESA)67 impose independent obligations on BOEM throughout the entire 4-stage process,68

 

 all 
too often lead agencies fail to take their consultation obligations under these statutes seriously 
and MMS has been no exception.  Although review and analysis of the application of these 
statutes to OCS oil and gas leasing, exploration and drilling activities is beyond the scope of my 
testimony, I recommend that OCSLA be amended to create a rebuttable presumption that 
BOEM’s actions trigger consultation under both statutes for Stages 1 through 4.  This approach 
would ensure that NOAA-NMFS and USFWS are involved at critical decision points. 

3.  Amend OCLSA to require more comprehensive and detailed environmental review 
commensurate with the scope, complexity and potential for adverse impacts of the activities 
under consideration in order to improve agency accountability for good faith 
implementation of NEPA.   
 
The current environmental review process for offshore oil activities is broken in several places.  
NEPA provides the overall framework for the environmental review process and is meant to 
“ensure the consideration of environmental impacts as part of the Federal Government’s 
decisionmaking” and to safeguard robust public participation and transparency in the 
decisionmaking process.69   NEPA requires federal agencies to provide a “detailed statement” of 
“the environmental impact of a proposed action, any adverse environmental effects which cannot 
be avoided should the proposal be implemented, [and] alternatives to the proposed action.”70

 

  
Moreover, meaningful public review and comment periods ensure transparency and afford the 
public opportunities to supply relevant information and question agency conclusions about 
environmental impact and hazard prevention.   

MMS led the NEPA process for offshore oil activities.71

                                                 
66 16 U.S.C. § 1361 et seq.  

  But instead of thorough environmental 
review of offshore oil drilling activities, MMS’s decisions to allow shortcuts at several stages 
created an environmental review riddled with holes.  Further, OCSLA does not guarantee 
adequate environmental review of planning and leasing decisions, and in fact explicitly reduces 

67 16 U.S.C. § 1531 et seq. 

68 16 U.S.C. §§ 1371(a)(5)(A)(i), (D)(iii); 16 U.S.C. § 1539. 

69 CEQ, supra note 48, at 3.   
70 42 U.S.C. § 4332. 
71 CEQ also promulgates regulations that govern all NEPA reviews, and the agency enforcing NEPA for a particular 
project develops more detailed guidelines specific to that agency.  The DOI’s NEPA guidelines are found in the 
Departmental Manual (DM).  MMS is governed by a specific section in the DM.  DOI, supra note 17.   
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environmental review for the Gulf of Mexico.72  This weak environmental review fails to provide 
decisionmakers the information necessary to make informed decisions and puts our marine 
environment in jeopardy.  CEQ’s recent report makes clear that the goals of NEPA are not being 
met with regard to OCS oil and gas exploration and development activities.73

 

  In this section I 
outline the systemic breakdown of the environmental review process and provide suggestions as 
to how to address these problems.     

(a)  The thirty-day deadline for review of EPs invites cursory environmental review, 
and OCSLA should be amended to eliminate or at least extend this deadline. 

 
The extraordinarily short thirty-day timeframe for EP review has been identified as the chief 
reason MMS often issued NEPA Categorical Exclusions (CEs) for exploration plans.74 Former 
MMS Director S. Elizabeth Birnbaum stated that this statutory obligation “very much limits [the 
agency’s] ability to conduct environmental reviews.”75

 
  

OCLSA requires that BOEM make a decision on an EP “within thirty days of its submission.”76  
OCSLA and its regulations do not explicitly state what kind of environmental review is required 
at the exploration stage.  “The Regional Supervisor will evaluate the environmental impacts of 
the activities described in your proposed EP and prepare environmental documentation under the 
NEPA and the implementing regulations.”77  In contrast, at the Five-Year Leasing Program stage, 
OCSLA explicitly authorizes staff and appropriations to conduct an EIS.78  The statute also 
requires an EIS during the development and production stage for areas other than the Gulf of 
Mexico.79

 

  

Since the statute and regulations do not stipulate the type of environmental review required when 
considering EPs, and MMS has a very narrow window to conduct an environmental review, 
MMS performs a Categorical Exclusion Review (CER) on exploration plans first.80

                                                 
72 43 U.S.C. § 1351(e)(1). 

  A CER is 
the process MMS has used to determine whether an activity that would normally receive a CE 

73 CEQ, supra note 48.   
74 Although as the Congressional Research Service notes, MMS has prepared EAs for exploratory plans in other 
regions within the time limit.  ALEXANDER, supra note 13, at 11.  
75 Hearing on Deepwater Horizon: Oil Spill Prevention and Response Measures, and Natural Resource Impacts 
Before the H. Comm. on Transportation and Infrastructure, 111th Cong. (May 19, 2010) (oral testimony of former 
MMS Director S. Elizabeth Birnbaum), available at 
http://www.youtube.com/watch?v=IYRlfMP6bcM&feature=player_embedded [hereinafter Oral Testimony of 
Birnbaum].   
76 43 U.S.C. § 1340(c)(1); see also 30 C.F.R. § 250.233(b) (2009). 
77 43 U.S.C. § 1340; 30 C.F.R. § 250.232(c) (emphasis added). 
78 43 U.S.C. § 1344. 
79 § 1351(e) & (f).   
80 MMS GREENBOOK, supra note 9, at 29.   



15 
 

may in fact have a significant environmental effect that requires more environmental review.81  
MMS will only conduct an EA if during the CER it finds that more environmental review is 
necessary.82  Because drilling actually begins at the end of the exploration stage, thorough 
environmental review should occur to ensure that the environmental impacts of an EP are 
analyzed for the specific location covered by the EP.  Notably, the courts are not the place to 
address this deficiency.  In Flint Ridge Development Co. v. Scenic Rivers Association of 
Oklahoma, the Supreme Court held that a thirty-day statutory deadline in the Interstate Land 
Sales Full Disclosure Act made it impossible for the federal agency to complete an EIS, and 
therefore NEPA did not require it.83  The Court noted that NEPA only required agencies to 
comply “to the fullest extent possible.”84

 

  Because it is clear that the courts are not the proper 
place to address this issue, the Commission should consider recommending an elimination or 
significant extension to the deadline for environmental review of exploration plans.     

(b)  EPs should not be deemed “submitted” until all required content and analysis 
are in fact completed, adequate for decisionmaking, and based on best available science. 
 
OCSLA gives the Regional Supervisor fifteen days from receipt of an EP to determine whether 
the document meets the legal criteria for deeming an EP “submitted.”85

 

  As previously discussed 
in subsection (a), BOEM has thirty days from the date the EP is deemed “submitted” to conduct 
environmental review of the EP, and this tight timeframe has been used as an excuse to avoid 
meaningful environmental review at the exploration stage.  One way to address this statutory 
catch-22 is for BOEM to adjust its own practices in determining when an exploration plan is 
deemed “submitted.” 

This situation is directly analogous to challenges faced with environmental review for land 
development.  Nearly all permit processing deadlines, including environmental review deadlines, 
hinge on when the lead agency deems a development application “complete”.  Jurisdictions/lead 
agencies that take regulations and environmental review seriously make sure that all permit 
application documents and plans are completed and meet all policy and regulatory requirements 
before deeming the application “submitted” or “complete” because they know that once that 
determination is made, the permit processing time clock starts.  Less careful jurisdictions may 
stamp an application “submitted” or “complete” even though all application requirements (such 
as biological assessments) may not be complete; they may even impose new deadlines for 

                                                 
81 BOEM, supra note 38. 
82 Oral Testimony of Birnbaum, supra note 75. (“Many of our environmental reviews are categorical exclusions. We 
review that to determine whether there’s a trigger for us to do a full Environmental Assessment, which we did 
actually on exploration plans for Arctic drilling.”). 
83 Flint Ridge Development Co. v. Scenic Rivers Association of Oklahoma, 426 U.S. 776, 788-89, 791 (1976) (“It is 
inconceivable that an environmental impact statement could, in 30 days, be drafted, circulated, commended upon, 
and then reviewed and revised in light of the comments. . . . In these circumstances, we find that NEPA's impact 
statement requirement is inapplicable.”). 
84 Id. at 787. 
85 The three substantive requirements to qualify as “submitted” are: (1) “The submitted information, including the 
information that must accompany the EP, fulfills requirements and is sufficiently accurate”; (2) the operator has 
“provided all needed additional information.”  30 C.F.R. § 250.231(a) (2006). 
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completion of those unfulfilled requirements.  But this latter practice compromises the 
jurisdiction’s/lead agency’s ability to make informed permit decisions and meet deadlines with 
full information at its disposal.  The regulations defining when an EP can be deemed “submitted” 
should be adjusted to better reflect the need to consider environmental impacts at this stage.   

 
(c)  OCSLA should be amended to eliminate the use of Categorical Exclusions and 

to require an EIS at both the exploration and the development and production stages, 
establishing a stronger environmental review process.   
 
As discussed earlier, MMS conducted a CER on the EP encompassing the BP Macondo well and 
found that an EA was not necessary.  According to the American Petroleum Institute, between 
2004 and 2008, MMS provided categorical exclusions to two-thirds of projects.86  Many of the 
CEs address administrative tasks or activities such as:87

• “(B)(7) – Insignificant revisions to the approved 5-year leasing program.” 
    

• “(C)(8) – Administration decisions and actions and record keeping.” 
 
During a CER, if certain “extraordinary circumstances” are present, more environmental review 
is required.  Some of these extraordinary circumstances include having “significant impacts on 
public health or safety,” “highly uncertain and potentially significant environmental effects or 
involve unique or unknown environmental risks,” or “significant impacts on species listed, or 
proposed to be listed, on the List of Endangered or Threatened Species or have significant 
impacts on designated Critical Habitat for these species.”88

 
   

Here, BP’s EP underwent a CER where MMS found none of the “extraordinary circumstances” 
applied to the EP to warrant further environmental review.  Instead, MMS invoked categorical 
exclusion (C)(10): 

Approval of an offshore lease or unit exploration development/production plan or a 
Development Operation Coordination Document in the central or western Gulf of 
Mexico (30 CFR 250.2) except those proposing facilities: (1) In areas of high 
seismic risk or seismicity, relatively untested deepwater, or remote areas; or (2) 
within the boundary of a proposed or established marine sanctuary, and/or within 
or near the boundary of a proposed or established wildlife refuge or areas of high 
biological sensitivity; or (3) in areas of hazardous natural bottom conditions; or (4) 
utilizing new or unusual technology.  
 

                                                 
86 Erik Milito, Comments of the American Petroleum Institute on the CEQ’s Review of MMS NEPA Policies, 
Practices and Procedures for OCS Oil and Gas Exploration and Development 3 (June 11, 2010), available at 
http://www.whitehouse.gov/sites/default/files/webform/API%20Comments%20-
%20CEQ%20Review%20of%20MMS%20NEPA%20Implementation%20(2).pdf.  
87 DOI, supra note 17, at 15.4.  
88 43 C.F.R. § 46.215; DEPARTMENT OF INTERIOR, 516 DM 2 App. 2, DEPARTMENTAL MANUAL-EXTRAORDINARY 
CIRCUMSTANCES, available at 
http://www.blm.gov/pgdata/etc/medialib/blm/wo/Information_Resources_Management/policy/im_attachments/2009
.Par.34227.File.dat/IM2009-044_att1.pdf.  
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However, taking a step back, it is questionable that CE (C)(10) even meets the standards of a 
categorical exclusion set out by NEPA regulations. This CE appears to go too far and effectively 
allows lessees to circumvent environmental review at both the exploration and development 
stages for activities in the central or western Gulf of Mexico.  Further, the geographic areas 
enumerated as exceptions to CE (C)(10) such as “areas of high seismic risk or seismicity” ignore 
features, such as the loop current in the Gulf of Mexico, and thus makes impact determinations 
regarding safety and environmental effects less relevant and spatially accurate when considered 
in isolation of the oceanography.  No court has reviewed CE (C)(10) to determine its 
legitimacy.89

 
   

Notably, it seems that CEQ was aware of “an inappropriate reliance” on CEs by federal agencies 
in February 2010 (and before the BP Deepwater Horizon Oil Spill) when CEQ released Draft 
Guidance clarifying the use of categorical exclusions.90

 

  It is apparent that within MMS there 
was in fact “an inappropriate reliance” on CEs.   

In a reversal of MMS’s liberal use of CEs, on August 16, 2010, BOEM Director Bromwich 
directed the agency to “narrow its use” of categorical exclusions, including CE (C)(10), and 
forbade the agency from using CEs for EPs that include proposals for activities requiring 
“applications for Permit to Drill (APD) and involv[ing] use of a subsea blowout preventer (BOP) 
or a surface BOP on a floating facility.”91

 

 The memo remains in force while BOEM reviews its 
use of categorical exclusions for OCS oil and gas exploration in drilling.  However, I would urge 
the Commission that while this internal review is a good start, the reexamination of categorical 
exclusions should encompass examining their use in all ecological regions, not just deepwater.  
Further, the use of CEs for projects in the Gulf of Mexico should be permanently eliminated.  
Instead, Figure 3 shows the kind of environmental review recommended here.  

                                                 
89 ALEXANDER, supra note 13, at 14. 
90 Memorandum from Nancy Sutley on Establishing and Applying Categorical Exclusions Under the National 
Environmental Policy Act to Heads of Federal Departments and Agencies 2 (Feb. 18, 2010), available at 
http://www.whitehouse.gov/sites/default/files/microsites/ceq/20100218-nepa-categorical-exclusions-draft-
guidance.pdf. 
91 Memorandum from Director Michael Bromwhich on Use of Categorical Exclusions in Gulf of Mexico Region to 
Walter Cruickshank 1 (Aug. 16, 2010), available at 
http://www.eenews.net/assets/2010/08/16/document_pm_03.pdf. 
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Figure 3: Proposed recommendations for environmental review (represented in green circles).   
 
 
Requiring BOEM to conduct environmental assessments for exploration plans would produce 
information that is too broad and general to meet the letter and intent of NEPA and even 
OCSLA.  Given the gravity of the decision of whether to approve an EP, including the 
complexity of the operations that flow from that decision, the complexity of the marine 
environment and the potential vulnerability of the marine environment to different activities, it 
stretches the imagination that the information provided in a CER or EA would be sufficient to 
create informed, transparent, science-based, decisionmaking that prioritizes hazard prevention 
and resource extraction at the same time.   
 
An EIS is warranted for most exploration plans and development plans. It should be noted that 
EISs can be scoped and tailored to match the breadth and complexity of the activity under review 
and the nature and magnitude of the risks posed by the activity. Risk is commonly assessed as 
the product of probability and consequence—what might happen and what are the odds?  
Sufficient information about both the relative likelihood of possible outcomes and their 
consequences is necessary for a clear understanding of the risks posed by a given activity, and an 
EIS can provide this information.  For instance, if the area addressed in the exploration plan is an 
area that has not been explored and developed in the past, such as the Arctic, it makes sense that 
our federal agencies afford themselves and the public sufficiently specific objective and rigorous 
scientific information and analysis, including characterization of risk, in order that our trustee 
agencies, affected coastal states, and the public can meaningfully engage in the environmental 
review process.   
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Another instance where an EIS for the exploratory stage is warranted is when new technology or 
technology with the potential for negative side effects is being used.  We are now drilling deeper 
and deeper in the marine realm into areas where we have limited understanding of possible 
impacts, and it is critical to understand the risks involved and judge whether they are acceptable 
before committing to action.  Making such a judgment should be based on objective and rigorous 
scientific information and analysis, including characterization of risk sufficient to inform 
decision makers so that they know what the probabilities of failure are (including joint 
probabilities) and the consequences of such failure. 
 

(d)  MMS used “tiering” and improperly broad geographic scoping language which 
weakened environmental review at the Five-Year Leasing Program and Lease Sale stages. 
OCSLA should be amended to limit the geographic scope of lease sales so that meaningful 
environmental review can take place.   In particular, the Lease Sale stage is a critical 
decision point because that stage triggers both investment-backed expectations and 
commitment of resources on the part of both BOEM and applicants.  The geographic scope 
of the lease sale must be small enough for meaningful environmental review.  
 
When categorical exclusions are invoked for an exploration plan or development plan, 
environmental review has effectively stopped at the leasing stage.  Not only is the use of 
categorical exclusions problematic because exploration and development are the stages where 
drilling actually occurs, but environmental review targeted to those activities should be 
performed prior to approval by BOEM. The use of categorical exclusions  is also problematic 
considering the general scope of the environmental reviews conducted in prior stages (Five-Year 
Program and Multi-Sale Leases).  The problems here are two-fold: an improper use of tiering and 
a geographic scope that is simply too broad to lead to meaningful environmental review of 
specific areas and activities.       
 
Tiering is defined in CEQ’s NEPA regulations as “the coverage of general matters in broader 
environmental impact statements . . . with subsequent narrower statements or environmental 
analyses . . . incorporating by reference the general discussions and concentrating solely on the 
issues specific to the statement subsequently prepared.”92

 

 Tiering is supposed to encourage more 
thorough reviews at each subsequent stage while avoiding duplication of general information 
found in previous environmental reviews.  However, as applied, tiering has morphed into a short-
cut tool to replace a deeper environmental analysis at more geographically-targeted and 
advanced planning stages using general information and analysis from previous, more general 
stages.   

Following preparation of the programmatic and Multi-Sale EISs, MMS prepared an EA for Lease 
Sale 206 (Lease Sale 206 EA), which included Mississippi Canyon Block 252, the location of the 
BP Macondo exploration well. This EA “tiered” off the previous Multi-Sale EIS by incorporating 
much of that document’s findings by reference.  MMS made a Finding of No New Significant 
Impact, meaning that new information about the area in Lease Sale 206 did not change the 

                                                 
92 40 C.F.R. § 1508.28 (1978).   
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conclusions it had reached in the generic Multi-Sale EIS93; in fact, the EA’s discussion of 
potential oil spills was even more generic.94

 

  In other words, even though the purpose of 
“tiering” is to incorporate general information found in the earlier EISs and focus on more 
specific geographic areas in later analyses, this EA contained more general, rather than more 
specific analysis. This is exactly the opposite of what “tiering” was meant to accomplish. 

Because the programmatic EIS and Multi-Sale EIS did not consider oil spills at the exploration 
stage, when the BP Deepwater Horizon Oil Spill occurred, and the Exploration Plan received a 
Categorical Exclusion exempting it from further environmental review, the potential for oil spills 
at the exploration stage was never considered in the Gulf of Mexico. This entire approach 
effectively avoids any sort of tailored environmental review of the planned drilling activity 
where the exploratory drilling is actually taking place, turning the original purpose of tiered 
environmental review on its head.     
 
Compounding the tiering problem, the programmatic EIS and Multi-Sale EIS applicable to the 
BP Macondo well both cover huge swaths of the ocean and therefore necessarily contain general 
information about these areas.  Figure 4 below shows the vast areas addressed in the 
programmatic EIS.95

                                                 
93 MMS, MMS 2007-059, PROPOSED GULF OF MEXICO OCS OIL AND GAS LEASE SALE 206, CENTRAL PLANNING 
AREA, ENVIRONMENTAL ASSESSMENT, 25, 29 (2007), available at http://www.gomr.mms.gov/PDFs/2007/2007-
059.pdf. 

 

94 ALEXANDER, supra note 13, at 10.   
95 MMS, MMS 2007-003, OUTER CONTINENTAL SHELF OIL & GAS LEASING PROGRAM: 2007-2012 FINAL 
ENVIRONMENTAL IMPACT STATEMENT Fig. II-1 (2007), available at http://www.boemre.gov/5-year/2007-
2012FEIS/Figures2-1thru2-6.pdf. 
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Figure 4. The geographic area covered in the Programmatic EIS for the Outer Continental Shelf Oil and Gas 
Leasing Program 2007-2012 is depicted in darker blue. 
 
The Multi-Sale EIS for the lease sale plan covered the Western Planning Area and Central 
Planning Area of the Gulf of Mexico.  In total, the Multi-Sale EIS covered 87.4 million acres 
(136,562.5 square miles) – an area nearly the size of Montana.96  Figure 5 below shows the 
expanse of the ocean covered in the Multi-Sale EIS.97

 
   

 
 
 
 
 
 

                                                 
96 MULTI-SALE EIS, supra note 30, at 2-4, 2-5. 
97 Id. at cover page. 
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Figure 5. Approximate area (136,562 mi2) in the Gulf of Mexico that was included in a single Multi-Sale 
Environmental Impact Statement. For scale, this region is larger than 46 states in the U.S., behind Alaska, Texas, 
California and Montana. 
 
Accordingly, the geographic scope of both the programmatic EIS and the Multi-Sale EIS can be 
very large—far larger than the geographic scope of any EIS with which I am familiar for 
extractive activities on land. EISs prepared for oil and gas or mineral leases on public lands 
typically cover thousands of acres.  
 
While it is important to have overarching EISs that encompass large regions of the ocean, the 
Programmatic EIS and Multi-Sale EIS are not sufficient mechanisms for environmental review 
to undergird decisionmaking on exploration and development in the OCS.  The sheer size of the 
geographic areas addressed in these EISs means that the review, for the sake of practicality, must 
be general.  There is value in having a document such as a Programmatic EIS that addresses all 
potential areas of activity in a five-year span.   However, standard NEPA practice involves 
calibrating the depth of the environmental review (and associated mitigation and alternatives 
analysis) to the specificity of the action/s contemplated for approval. Thorough environmental 
analysis of each individual lease sale simply cannot happen when the Multi-Sale EIS produced 
encompasses areas on the order of hundreds of thousands of square miles, and yet this is the last 
environmental impact review conducted before lease rights are conveyed for drilling operations 
in the Gulf.  For this reason, the lease sale EIS should be required to contain a meaningful review 
of reasonably foreseeable impacts for the exploration and development and production stages. 
Accordingly, I recommend that the Commission consider the value of a more thorough 
environmental review at the leasing stage by suggesting regulations that would limit the size of 
the areas analyzed in the leasing EIS in exchange for a more in-depth analysis of smaller areas.   
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4.  Amend OCSLA to provide for “Stage 0” and “Stage 5” (comprehensive ecosystem 
assessments and marine spatial planning, and oil spill response planning) to place oil and 
gas exploration and development in the context of diverse ecosystems and uses of the coast, 
ocean, and continental shelf. Explicitly adding these stages helps to addresses two 
significant omissions in the OCSLA process.   
 
There are two significant omissions in the OCSLA process depicted in Figure 1.  The first is the 
absence of an initial multi-sectoral planning stage coupled with a mechanism dedicated to the 
development of relevant geospatial and scientific information. The second is the absence of a 
clear strategy and process for dealing with oil spills, including low probability/high consequence 
scenarios, when they occur.  In essence, we need to think of Stages 0 and 5 of the OSCLA 
planning and leasing cycle.  This is represented in Figure 6.    
 

  

Stage 1: Develop 5-Year Program

Proposed OCS Oil and Gas Leasing, Exploration & 
Development Process for All Areas 

Stage 2: Planning for Specific Sale

Stage 3: Exploration Plan Approval

Stage 4: Development & Production Plan Approval

Stage 5: Oil Spill Response Planning

Stage 0: Comprehensive Ecosystem 
Assessments and Marine Spatial Planning

Pre-lease

Post lease

 
Figure 6: Proposed amendment to OCSLA that would require a “Stage 0” and “Stage 5” in the leasing, exploration, 
and development process.   
 
Stage 0 would address the absence of an initial data collection and multi-sectoral planning stage 
coupled with an ongoing mechanism dedicated to the development of relevant geospatial and 
scientific information.  Multi-sectoral coastal and marine spatial planning (CMSP), as envisioned 
in the President’s recent Executive Order and the Final Recommendations of the Interagency 
Ocean Policy Task Force, would provide a framework for:  (1) identifying areas that are 
ecologically and economically valuable for conservation measures or for other extractive uses; 
(2) determining the compatibility of oil and gas development with ecological, economic, and 
social well-being; and (3) directing new development toward areas where it will impose fewer 
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risks—before BOEM identifies areas for lease sales in subsequent Five-Year Programs.  If 
prepared alongside multi-sector spatial plans prior to Five-Year Program development, 
comprehensive ecosystem assessments (including analyses of ecological vulnerability, resilience, 
cumulative impacts, and socioeconomic factors) could provide place-specific baselines for 
environmental review at later stages of oil and gas development.98

 

  With clearer up-front 
characterizations of marine ecosystems, their functions, and their relative vulnerability to adverse 
impacts, BOEM could better identify the likely effects—both individual and cumulative—of new 
oil and gas activity and better design siting standards and operational measures to address both 
small and catastrophic events.   

Stage 5 would address the absence of a clear science-based strategy and process for dealing with 
oil spills, including low probability/high consequence scenarios, when they occur.  Developers 
should be required to demonstrate that they are capable, both financially and technologically, of 
handling low-likelihood but catastrophic-impact oil spills.  And BOEM should be required to 
conduct a careful review of developers’ Oil Spill Response Plans before allowing drilling to 
occur in order to consider the risk of catastrophic spills, the relative vulnerability of ecosystems 
potentially affected by spills (including an accounting for their vulnerability to cumulative 
impacts), the potential for multiple failures, and the availability of response equipment and 
personnel in the event of multiple events occurring at the same time.  Submitting Oil Response 
Plans to independent scientific peer reviewers would provide a useful safeguard against plans 
that do not reflect the best available science and technology. 
 
5.  Restructure BOEM to ensure that science capacity, currently housed in the same bureau 
as leasing, is relocated to an independent office led by an official of equal rank to those 
running BOEM’s leasing and enforcement functions.  Failing that, the science office could 
report to the head of the enforcement bureau to address the conflicting goals of expedited 
leasing and rigorous scientific analysis. 
 
To achieve a comprehensive baseline understanding and meaningful scientific assessment of 
OCS activities, science must be well respected within the agency.  Among other things, MMS 
was responsible for resource evaluation, planning, and regulation of oil and gas activities on the 
OCS.  At the same time, the agency was responsible for collecting revenue through lease sales 
and royalties.  To the extent that enforcement of environmental and safety standards result in 
decreased leasing and production, enforcement responsibility adversely affected revenue 
generation and collection.   
 
From its inception, MMS tried but failed to balance these conflicting goals when it came to 
offshore oil activities. The investigation following the BP Deepwater Horizon Oil Spill suggests 
that MMS favored the promotion of resource extraction over enforcement and science leading up 

                                                 
98 One way to accomplish this goal would be to build on the language in the Consolidated Land, Energy, and Aquatic 
Resources Act of 2009 (CLEAR Act) and call for BOEM and its sister agencies to compile three consecutive years 
of baseline data in a given area of ocean before BOEM may commence development of the next Five -Year 
Program. H.R. 3534, 111th Cong. § 210 (2009).       
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to the spill.99

• pressure from management to quickly process permit approvals and environmental 
reviews;

  The prioritization of resource extraction led to a history of well documented 
abuses, including:  

100

• failure to enforce safety and environmental requirements in spite of substantial 
violations;

 

101

• industry self-regulation and monitoring;
 

102

• royalty contracts that inappropriately benefitted oil companies;
 

103

• inadequate auditing of production reports and royalty payments;
 

104

• graft, malfeasance and corruption among MMS personnel;
 

105

• a “revolving door” where employees moved between positions with industry and 
MMS.

 and 

106

 
 

MMS has been celebrated as one of the federal government’s largest contributors of non-tax 
revenue.107  The agency collected an average of more than $13 billion annually over the past five 
years in the form of royalties and rents.108

                                                 
99 Jason DeParle, Minerals Service Has a Mandate to Produce Results, N.Y. TIMES, Aug. 7, 2010, 
http://www.nytimes.com/2010/08/08/us/08mms.html?_r=2.  

  The leasing revenues are allocated proportionally 
across all MMS activities, including to the offices that handle enforcement of safety and 

100  Juliet Eilperin, U.S. Oil Drilling Regulator Ignored Experts’ Red Flags on Environmental Risks, WASH. POST, 
May 25, 2010, http://www.washingtonpost.com/wp-dyn/content/article/2010/05/24/AR2010052401974.html.  
101  Ian Urbina, BP Used Riskier Method to Seal Well Before Blast, NY TIMES, May 26, 2010, 
http://www.nytimes.com/2010/05/27/us/27rig.html?hp=&adxnnl=1&adxnnlx=1274954539-
+YOt1W2Q4Ea5oPc/pOZtBw. 
102 Jennifer Levitz, BP Didn’t Provide Failsafe Requirements, WALL ST. J., May 12, 2010, 
http://online.wsj.com/article/SB10001424052748703339304575240853617229196.html. 
103 Royalties Collection: Ongoing Problems with Interiors Efforts to Ensure A Fair Return for Taxpayers Require 
Attention (GAO-07-682T): Hearing Before the H. Comm. on Natural Resources, 110th Cong. (2007) (statement of 
Mark Gaffigan, Acting Director, Natural Resources and Environment, U.S. Government Accountability Office), 
available at http://www.gao.gov/new.items/d07682t.pdf.  
104  Mineral Revenues: Data Management Problems and Reliance on Self-Reported Data for Compliance Efforts Put 
MMS Royalty Collections at Risk (GAO-08-560T): Hearing Before the Before the Subcomm. on Energy and 
Mineral Resources of the Comm. on Natural Resources, 110th Cong. (2008) (statement of Frank Rusco, Acting 
Director, Natural Resources and Environment, U.S. Government Accountability Office), available at 
http://www.gao.gov/new.items/d08560t.pdf.  
105  Memorandum from Mary Kendall, Acting Inspector General, U.S. Department of Interior, Office of Inspector 
General on Investigative Report – Island Operating Company, et.al. to Secretary Salazar (March 24, 2010), 
available at http://www.doioig.gov/images/stories/reports/pdf/IslandOperatingCo.pdf.  
106  Frederic J. Frommer, Revolving Door Between BP and Its Regulator Getting More Attention, HUFFINGTON POST, 
May 26, 2010, http://www.huffingtonpost.com/2010/05/26/bp-revolving-door-interior_n_591040.html.  
107 See DOI, BUDGET JUSTIFICATIONS AND PERFORMANCE INFORMATION, FISCAL YEAR 2011: MINERALS 
MANAGEMENT SERVICE 13, available at http://www.boemre.gov/adm/PFD/2011BudgetJustification.pdf.  

108 Id. at 4. 

http://www.nytimes.com/2010/05/27/us/27rig.html?hp=&adxnnl=1&adxnnlx=1274954539-+YOt1W2Q4Ea5oPc/pOZtBw�
http://www.nytimes.com/2010/05/27/us/27rig.html?hp=&adxnnl=1&adxnnlx=1274954539-+YOt1W2Q4Ea5oPc/pOZtBw�
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environmental standards,109

 

 creating a direct conflict between revenue collection and 
enforcement of regulatory requirements.      

The Obama Administration recognized the conflicting missions within MMS and the need for 
significantly improved oversight of the agency’s offshore oil and gas responsibilities.  On May 
19, 2010, Secretary of the Interior Salazar issued Order No 3299, dividing MMS into two new 
bureaus and one new office in an effort to distance their potentially conflicting duties:110

(1) the new Bureau of Ocean Energy Management, Regulation and Enforcement 
(BOEM), responsible for resource evaluation, planning, and other activities related to 
leasing;  

  

(2) the Bureau of Safety and Environmental Enforcement, responsible for oversight, 
safety, and environmental protection; and  
(3) the Office of Natural Resources Revenue, responsible for the collection, distribution, 
and management of revenue. 

 
While this reorganization is a step in the right direction and demonstrates intent to address many 
of the problems undermining MMS’s efficacy, it does not create sufficient separation between or 
external oversight of leasing decisions, regulatory oversight, and revenue generation.  Under the 
reorganized  structure, there remains a significant potential to prioritize leasing revenue over 
thorough environmental review.    
 
To successfully address these conflicts of interest, I recommend that science activities, such as 
the collection and analysis of scientific information for planning, leasing, and permitting, be 
performed by an independent office of ocean science led by an official of equal rank to those 
running BOEM’s leasing and enforcement functions.111

 

  Failing that, the science office could 
report to the head of enforcement, rather than the head of leasing.  The drafting of environmental 
regulations and the conduct of environmental studies and reviews rely on similar scientific 
expertise, and the head of enforcement presumably would not be judged on his or her ability to 
expand leasing and maximize leasing revenues, but by the conduct of safe and environmentally 
sound drilling operations. In either scenario, the office should be led by a presidentially 
appointed, Senate-confirmed official, and the office should be required to maintain close 
consultation with other expert agencies, as described in Recommendation 2.  

 
 
 

                                                 
109 Id. at 79.   

110 Press Release, U.S. Department of the Interior, supra note 5.  
111 The CLEAR Act does not create a completely independent science office.  The “independent office” of 
environmental science proposed in the CLEAR Act is housed in the Bureau of Energy and Resource Management, 
which is also in charge of leasing.  While the Act in its current form states that this office “shall be 
programmatically separate and distinct from the leasing and permitting activities of the Bureau,” the Director of the 
Bureau is the office’s overseer which still puts this office at risk of outside pressures for leasing revenue.  H.R. 
3534, 111th Cong. § 101(c)(3) (2009).       
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6.  Amend OCSLA and its regulations to require more rigorous content in the 
environmental reviews including a form of “worst case” analysis, probabilistic risk 
assessment, and a stronger technology standard.   
 

(a) OCSLA should be amended to require a “worst case” analysis.   
 
I support CEQ’s recommendation to include an analysis of “reasonably foreseeable impacts 
associated with low probability catastrophic spills for oil and gas activities on the Outer 
Continental Shelf.”112  However, I would add that the worst possible impacts, not just the 
reasonably foreseeable impacts, of such catastrophic spills should be considered.  Amending 
OCSLA to include some form of “worst case analysis” would further assist decisionmakers in 
assessing the potential for low probability, but potentially catastrophic events like the BP 
Deepwater Horizon Oil Spill.113

 

  Formally incorporating such a risk assessment in OCSLA 
would also require BOEM to consider mitigation measures to address those risks under NEPA.  I 
would urge the Commission to consider and assess the value of a worst case analysis 
requirement.    

(b)  Probabilistic risk assessment (PRA) should replace the use of historical data 
when determining the likelihood and impact of future oil spills.  

    
MMS relied on historical modeling, based, in part, on MMS’s analysis of the frequency and 
volume of historical spills in U.S. waters since 1964,114 to predict the potential size of oil spills 
for purposes of impact analysis in both the programmatic EIS and Multi-Sale EIS.  In the 
programmatic EIS, MMS calculated that a “large” platform-based oil spill would result in the 
release of 1,500 barrels (bbl) (63,000 gallons) and a pipeline spill of 4,600 bbl (193,200 
gallons).115

                                                 
112 CEQ, supra note 

 Although the BP Deepwater Horizon Oil Spill was a platform spill, it vastly exceeded 
MMS’s historical model for a “large” platform-based spill: current estimates suggest that 

48, at 26. 
113 CEQ’s NEPA regulations previously required a “worse case analysis” for low probability, but potentially 
catastrophic events:   

If (1) the information relevant to adverse impacts is essential to a reasoned choice among 
alternatives and is not known and the overall costs of obtaining it are exorbitant or (2) the 
information relevant to adverse impacts is important to the decision and the means to obtain it are 
not known (e.g. the means for obtaining it are beyond the state of the art) the agency shall weigh 
the need for the action against the risk and severity of possible adverse impacts were the action to 
proceed in the face of uncertainty. If the agency proceeds, it shall include a worst case analysis 
and an indication of the probability or improbability of its occurrence. 

43 Fed. Reg. 55997 (Nov. 29, 1978).  However, this regulation was later rescinded.  51 Fed. Reg. 15618-01 
(Apr. 25, 1986).           
114 CEQ, supra note 48, at 17.  Notably, the Multi-Sale EIS’ spill probability analysis did not include the Ixtoc I 
Spill because it occurred in Mexican, rather than U.S. waters.  The Ixtoc I Spill occurred because of an offshore well 
blowout in 1979 that leaked 10,000-30,000 barrels of oil per day for nine months.  Id. at 28-89.   
115 One barrel (bbl) of oil equals 42 gallons. 
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approximately 4.1 million barrels (172.2 million gallons) spilled into the Gulf of Mexico before 
the BP Macondo well was capped on July 15, 2010.116

 
 

In the Multi-Sale EIS, MMS used data from past oil spills in U.S. waters to predict that the “most 
likely size of a spill” would be 4,600 bbl (193,200 gallons).117  Accordingly, MMS limited its 
modeling to how a 4,600 bbl spill would dissipate when on the surface, finding that natural 
weathering and loss to the atmosphere and water column would mostly ameliorate such a spill.  
MMS did not provide any modeling on a larger spill.  MMS concluded that a spill larger than 
10,000 bbl (420,000 gallons) had greater than a 99% chance of occurring during the 40-year 
period of operation covered by the lease sales,118 yet it did not analyze the impacts or measures 
to avoid such a high probability event.119

Instead of relying upon history to predict the future, probabilistic risk assessment (PRA) can be 
used to help assess the risk of both catastrophic and cumulative risks quantitatively.  PRA 
systematically looks at how the pieces of a complex system work together.  This methodology 
allows analysts to quantify risk and identify what elements of a complex system (such as 
technologies and decision points) could have the most impact on safety.

 

120  Determining risk 
requires understanding how often a particular hazard might occur and how much harm is likely 
to result.  Reducing risk requires making an undesirable event less likely to occur or making the 
outcomes less serious.  PRA begins by establishing what outcome (e.g., magnitude or nature of 
impacts) is unacceptable and should be prevented. This threshold may be informed by the 
impacts of past events, as well as understanding the vulnerability of current systems.  Working 
backwards from that endpoint, PRA analysts identify “initiating events” which are hazards that 
could lead to that outcome.  Analysts then calculate the frequency of those initiating events 
occurring and determine the probability of the unacceptable outcome occurring.121  Utilizing 
probabilistic risk assessment would allow decision makers to understand where the weaknesses 
are in the complex system of OCS leasing.  This “risk-informed” approach to regulation has been 
used for several years in federal agencies such as NASA and the Nuclear Regulatory 
Commission to ensure safety in aerospace activities and nuclear power plants respectively.122

                                                 
116 Press Release, Deepwater Horizon Incident Joint Information Center, U.S. Scientific Teams Refine Estimates of 
Oil Flow from BP’s Well Prior to Capping (Aug. 2, 2010), available at 
http://www.deepwaterhorizonresponse.com/go/doc/2931/840475/. 

  

117 “The MMS uses data on past OCS production and spills, along with estimates of future production, to evaluate 
the risk of future spills.” MULTI-SALE EIS, supra note 30, at 4-229.  “The median size of spills ≥1,000 bbl that 
occurred during 1985-1999 is 4,551 bbl and the median size for spills ≥10,000 bbl is 15,000 bbl. Based on these 
median sizes, MMS estimates that the most likely size of a spill ≥1,000 bbl from a proposed action would be 4,600 
bbl.”  Id. at 4-232.   
118 “For the Gulfwide OCS Program, there is greater than a 99 percent chance that one or more spills ≥10,000 bbl 
will occur in the next 40 years.”  MULTI-SALE EIS, supra note 30, at 4-75.   
119 ALEXANDER, supra note 13, at 7.    
120 NUCLEAR REGULATORY COMMISSION, PROBABILISTIC RISK ASSESSMENT 1 (2007), available at 
http://www.nrc.gov/reading-rm/doc-collections/fact-sheets/probabilistic-risk-asses.pdf.  
121 Id. at 1-2.  
122 For more on how NASA uses PRA, see NASA’s “Probabilistic Risk Assessment Procedures Guide for NASA 
Managers and Practitioners,” a 323-page guide on PRA that was created in 2002, available at  
http://www.hq.nasa.gov/office/codeq/doctree/praguide.pdf. 
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Therefore, this methodology is not new to federal agencies and should be applied in the offshore 
oil drilling context.   

 
(c)  The “best available and safest technology” standard in OCSLA should be 

strengthened to simply require use of the “best available technology.” 
 
OCSLA’s technology standard is discretionary and weakens the importance of using the best 
technology available for offshore oil and gas activities.  OCLSA states: 123

(b) Use of best available and safest economically feasible technologies: In 
exercising their respective responsibilities for the artificial islands, installations, 
and other devices referred to in section 1333 (a)(1) of this title [e.g. drill rigs], the 
Secretary, and the Secretary of the Department in which the Coast Guard is 
operating, shall require, on all new drilling and production operations and, 
wherever practicable, on existing operations, the use of the best available and 
safest technologies which the Secretary determines to be economically feasible, 
wherever failure of equipment would have a significant effect on safety, health, or 
the environment, except where the Secretary determines that the incremental 
benefits are clearly insufficient to justify the incremental costs of utilizing such 
technologies. 

 

 
It is important that technology standards are high to ensure that operators do not take shortcuts 
and use inferior technology when there are superior options available.  This “best available and 
safest technology” (BAST) standard in OCSLA can be clarified and strengthened by removing 
the highly discretionary language. By including the “economically feasible” limitation on the 
BAST, the current OCSLA language may allow operators to make excuses and use inferior 
technologies for the sake of some marginal economic benefit.  However, defining “economically 
feasible” using a high threshold in favor of using the best available technology, for instance, 
could dissuade operators from trying to use inferior technology.  I urge the Commission to 
consider strengthening the technology standard.  
 

CONCLUSION 
With these reforms, I believe this nation’s oversight of OCS exploration and drilling activities 
can turn the corner into science-based, environmentally sustainable use that coexists with other 
important uses of our coasts and oceans and maintains the health and sustainability of our 
critically valuable ocean and coastal ecosystems.  Thank you. 
 

                                                 
123 43 U.S.C. § 1347(b). 
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