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Obama Administration Officials Announce the Final
Recommendations of the Ocean Policy Task Force

EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL. ON ENVIRONI!/IENTAL. QUAL.ITY

WASHINGTON, D.C, 20503

FOR IMMEDIATE RELEASE:
July 19, 2010

Obama Administration Officials Announce the Final Recommendations of the Ocean Policy Task Force

WASHINGTON, DC - Obama Administration officials today released the Final Recommendations of the Ocean Policy
Task Force, which would establish a National Policy for the Stewardship of the Ocean, Coasts, and Great Lakes
(National Policy) and create a National Ocean Council (NOC) to strengthen ocean governance and coordination. The
Final Recommendations prioritize actions for the NOC to pursue, and call for a flexible framework for coastal and
marine spatial planning to address conservation, economic activity, user conflict, and sustainable use of the ocean, our
coasts and the Great Lakes.

The NOC would coordinate across the Federal Government to implement the National Policy. The Final
Recommendations also call for the establishment of a Governance Coordinating Committee to formally engage with
state, tribal, and local authorities. The Final Recommendations are expected to be adopted into an Executive Order by
President Obama.

"President Obama recognized that our uses of the ocean are expanding at a rate .that challenges our ability to manage
significant and often competing demands," said Nancy Sutley, Chair of the White House Council on Environmental
Quality. "With a growing number of recreational, scientific, energy, and security activities, we need a national policy
that sets the United States on a new path for the conservation and sustainable use of these critical natural resources."

Dr. John P. Holdren, Assistant to the President for Science and Technology and Director of the Office of Science and
Technology Policy, lauded the policy as a significant step towards securing the sustained well-being of America’s
waters and coastal regions.

"A National Ocean Policy reflects and affirms the invaluable role that science plays in the stewardship of these
cherished resources," said Dr. Holdren. "The work of the National Ocean Council will ensure that future generations of
Americans are able to reap the immeasurable and undeniable benefits of healthy ocean, coastal, and Great Lake
ecosystems."

"This first-of-its kind framework will help our nation plan wisely for the future of our oceans and coastlines, so that we
can continue to experience their beauty and bounty for generations to come," said Secretary of the Interior Ken
Salazar. "With 2 billion acres we help oversee on the Outer Continental Shelf, Interior is a proud partner in this
initiative, and we look forward to helping coordinate the science, policies and management of how we use, conserve,
and protect these public treasures."

"Protecting our oceans, coasts and Great Lakes is critical to the health of our communities, vibrancy of our economy
and overall security of our nation," said EPA Administrator Lisa P. Jackson. "The new National Policy provides a clear
road map for all federal agencies to work together, with local partners, to protect our vital waters for future generations.
EPA is proud to have played a role in the development of this plan and the continued protection of our treasured
natural resources."

"Today, possibly more so than any point in our nation’s history, we appreciate that healthy oceans matter," said Dr.
Jane Lubchenco, Administrator of the National Oceanic and Atmospheric Administration. "Today we extend our
nation’s proud conservation ethic beyond our shores and into our coasts, oceans and Great Lakes."

"The Department of Homeland Security and Coast Guard applaud the Oceans Policy Task Force’s efforts to fulfill
President Obama’s vision for a national approach to maintaining the health and vibrancy of the world’s maritime
regions," said Admiral Bob Papp, Commandant of the U.S. Coast Guard. "The Task Force’s Final Recommendations
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provide a balance between protecting and preserving the marine environment, and promoting economic progress.
The framework protects the interests of all users, improves ocean stewardship, and provides the foundation for
improving maritime governance at the international, regional, state, and local levels."

"The Department of the Navy strongly supports the principles and framework laid out in this new Executive Order,"
said Donald Schregardus, Deputy Assistant Secretary of the Navy for Environment. "Strengthening the vital link
between our global maritime mission and our responsibility to safeguard the environment is a key component to our
environmental strategy. The establishment of the National Ocean Council will be important in advancing this strategic
priority."

In June 2009, President Obama created the Interagency Ocean Policy Task Force and charged it with developing
recommendations to enhance national stewardship of the ocean, coasts, and Great Lakes and promote the long term
conservation and use of these resources. The Task Force was led by CEQ and included 24 senior-level policy officials
from across the Federal Government.

At the President’s direction, the Task Force released an Interim Report in September 2009 and an Interim Framework
for Effective Coastal and Marine Spatial Planning in December 2009. Each of these reports was made available
online for public comment. The Task Force received and reviewed close to 5,000 written comments from Congress,
stakeholders, and the public before finalizing its recommendations. The Task Force’s Final Recommendations
combine and update the proposals contained in the two earlier reports.

The National Policy includes a set of guiding principles for management decisions and actions toward stewardship that
ensures that the ocean, our coasts, and the Great Lakes are healthy and resilient, safe and productive, and
understood and treasured so as to promote the well-being, prosperity, and security of present and future generations.
it prioritizes actions, including ecosystem-based management, regional ecosystem protection and restoration, and
strengthened and integrated observing systems, that seek to address some of the most pressing challenges facing the
ocean, our coasts, and the Great Lakes. These strategies and objectives provide a bridge between the National Policy
and action on the ground.

The National Policy identifies coastal and marine spatial planning as a priority. Marine spatial planning offers a
comprehensive, integrated approach to planning and managing uses and activities over the long term. Under the
National Policy, coastal and marine spatial planning would be regional in scope, developed cooperatively among
Federal, state, tribal, and local authorities, and include substantial stakeholder, scientific, and public input. The coastal
and marine spatial planning framework:

Establishes a new regional approach to how we use and protect the ocean, our coasts, and the Great Lakes to
decrease user conflicts, improve planning and regulatory efficiencies and decrease costs and delays, and
preserve critical ecosystem services.
Creates a comprehensive alternative to sector-by-sector and statute-by-statute decision-making.
Establishes regional planning bodies, bringing Federal, state, and tribal partners together in an unprecedented
manner to jointly plan for the future of the ocean, our coasts, and the Great Lakes.
Ensures science-based information is at the heart of decision-making.
Emphasizes stakeholder and public participation.

The National Ocean Council would plan to hold its first meeting later this summer to begin the immediate work of
implementing the National Policy. The full text of the National Policy for the Stewardship of the Ocean, Coasts, and
Great Lakes is available at www.whitehouse.qov/oceans.
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EXECUTIVE SUMMARY

I. Introduction

In order to better meet our Nation’s stewardship
responsibilities for the ocean, our coasts, and the Great
Lakes, President Obama established the Interagency
Ocean Policy Task Force (Task Force) on lune 12,
2009. The Task Force is composed of 24 senior-level
officials from executive departments, agencies, and
offices across the Federal government and led by
the Chair of the Council on Environmental Quality
(CEQ). The President charged the Task Force with
developing recommendations to enhance our ability to
maintain healthy, resilient, and sustainable ocean, coasts,
and Great Lakes resources for the benefit of present and
future generations.

The Deepwater Horizon-BP oil spill in the Gulf of
Mexico and resulting environmental crisis is a stark
reminder of how vulnerable our marine environments are, and how much communities and our Nation
rely on healthy and resilient ocean and coastal ecosystems. The ocean, our coasts, and the Great Lakes
deeply impact the lives of all Americans, whether we live and work in the country’s heartland or along
its shores. America’s rich and productive coastal regions and waters support tens of millions of jobs and
contribute trillions of dollars to the national economy each year. They also host a growing number of
important activities, including recreation, science, commerce, transportation, energy development, and
national security and they provide a wealth of natural resources and ecological benefits.

Nearly half of the country’s population lives in coastal counties, and millions of visitors enjoy our
Nation’s seashores each year. The ocean, our coasts, and the Great Lakes are vital places for recreation,
including boating, fishing, swimming, natur~ watching, and diving. These activities not only help fuel
our economy, but also are critical to the social and cultural fabric of our country. In addition, coastal
ecosystems provide essential ecological services. Barrier islands, coral reefs, mangroves, and coastal
wetlands help to protect our coastal communities from damaging floods and storms. Coastal wetlands
shelter recreational and commercial fish species, provide critical habitat for migratory birds and
mammals, and serve as a natural filter to help keep our waters clean.

Despite the critical importance of these areas to our health and well-being, the ocean, coasts and Great
Lakes face a wide range of threats from human activities. Overfishing, pollution, coastal development

and the impacts of climate change are altering ecosystems, reducing biological diversity, and
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placing more stress on wildlife and natural resources, as well as on people and coastal communities.
Compounding these threats, human uses of the ocean, coasts, and Great Lakes are expanding at a rate
that challenges our ability to plan and manage significant and often competing demands. Demands
for energy development, shipping, aquaculture, emerging security requirements and other new and
existing uses are expected to grow. Overlapping uses and differing views about which activities should
occur where can generate conflicts and misunderstandings. As we work to accommodate these multiple
uses, we must also ensure continued public access for recreation and other pursuits, and sustain and
preserve the abundant marine resonrces and heaklW ecosystems that are critical to the well-being and
prosperity of our Nation.

The challenges we face in the stewardship of the ocean, our coasts, and the Great Lakes lie not only
within the ecosystems themselves, but also in the laws, authorities, and governance structures intended
to manage our use and conservation of them. United States governance and management of these areas
span hundreds of domestic policies, laws, and regulations covering international, Federal, State, tribal,
and local interests. Challenges and gaps arise from the complexity and structure of this reghne.

The time has come for a comprehensive national policy for the stewardship of the ocean, our coasts,
and the Great Lakes. Today, as never before, we better comprehend the links among land, air, fresh
water, ocean, ice, and human activities. Advances in science and technology provide better and timelier
information to guide decision-making. By applying the principles of ecosystem-based management
(which integrates ecological, social, economic, commerce, health, and security goals, and which
recognizes both that humans are key components of ecosystems and also that healthy ecosystems
are essential to human welfare) and of adaptive management (which calls for tontine reassessment of
management actions to allow for better informed and improved future decisions) in a coordinated and
collaborative approach, the Nation will more effectively address the challenges facing the ocean, our
coasts, and the Great Lakes and ensure their continued health for this and futm’e generations.

II. Summary of the Final Recommendations of the Task Force

To develop its recommendations, the Task Force reviewed Federal, State, and foreign policies and
models, past and pending legislation, the recommendations contained in the ~,o earlier Ocean
Commissions’ reports, and public comments.

The Task Force also initiated a robust public engagement process to receive input from a diversity of
voices across the country. On behalf of the Task Force, CEQ hosted 38 expert roundtables to hear from
a broad range of stakeholder groups. The Task Force also hosted six regional public meetings, and
created a website to accept public comments through CEQ. The Task Force received more than 5,000
pnblic comments, with many of the groups commenting representing constituencies of hundreds or
thousands of members.

The Task Force recommendations set a new direction for improved stewardship of the ocean, our coasts,
and the Great Lakes. They provide: (1) our Nation’s first ever National Policy for the Stewardship of the
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Ocean, Our Coasts, and the GreatLakes (National Policy); (2) a strengthened governance structure to
provide sustained, high-level, and coordinated attention to ocean, coastal, and Great Lakes issues; (3) a
targeted implementation strategy’ that identifies and prioritizes nine categories for action that the United
States should pursue; and (4) a framework for effective coastal and marine spatial planning (CMSP) that
establishes a comprehensive, integrated, ecosystem-based approach to address conservation, economic
activity, user conflict, and sustainable use of ocean, coastal, and Great Lakes resources.

National_Policy for the Stewardship of the Ocean, Our Coasts, and the Great Lakes

The recommended National Policy establishes a comprehensive national approach to uphold our
stewardship responsibilities; ensures accountability for our actions; and serves as a model of balanced,
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productive, efficient, sustainable, and informed ocean, coastal, and Great Lakes use, management, and
conservation within the global community. The National Policy recognizes that America’s stewardship
of the ocean, our coasts, and the Great Lakes is intrinsically and intimately linked to environmental
sustainability, human health and well-being, national prosperity, adaptation to climate and other
environmental change, social justice, foreign policy, and national and homeland security. It sets forth
overarching guiding principles for United States management decisions and actions affecting the ocean,
our coasts, and the Great Lakes.

Policy Coordination Framework to Improve the Stewardship of the Ocean, Our Coasts,
and the Great Lakes

No single agency can successfully resolve the complex and pressing problems fach~g the ocean, our
coasts, and the Great Lakes. Successful stewardship will require an effective governance structure with
sustained leadership and broad interagency coordination to effectively manage the many uses of these
resources. A coordinated Federal effort, proactively guided by a senior-level interagency body, will
ensure that the hundreds of domestic policies, laws, and regulations governing the management of the
ocean, our coasts, and the Great Lakes are implemented in a meaningfulway.

The Task Force recommends a combination of modifications to the structure of the existing Committee
on Ocean Policy~, a stronger mandate and direction, and renewed and sustained high-level engagement.
Subject to later refinements, the Task Force recommends:

1. Establishing a new National Ocean Council (NOC) which consolidates and strengthens
the Principal- and Deputy-level components of the existing Committee on Ocean Policy
within a single structure;

2. Strengthening the decision-making and dispute-resolution processes by defining clear
roles for the NOC and the NOC leadership;

3. Formally engaging with State, tribal, and local authorities to address relevant issues
through the creation of a new committee comprised of their designated representatives;

4. Strengthening the link between science and management through a new NOC Steering
Committee; and

Strengthening coordination between the NOC, the National Security Council, the
National Economic Council, the Office of Energy and Climate Change, the Council
on Environmental Quality, the Office of Science and Technology Policy, the Office of
Management and Budget, and other White House entities.

The Committee on Ocean Policy was established by Executive Order 13366 in 2004 and has only been moderately
effective in establishing forums for bringing Federal agencies together to coordinate on ocean-related matters.
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PolicIr Coordination Framework

IGovernance Coordinathtg
Commiflee

Sta~ergrlbal/Local

Ocean Resem’ch and
ResourcesAdvisoD’ Panel

iOfficeofEnergy and
Climate Change

National Economic
Com~cil

National Security
Council

IOcean Resource Management [ Ocean Science and Technology
Interageney Policy Commiltee

[

Interageney Policy Contmittee
Chair/Co-Chairs Chair/Co-Chairs I

I

Working groups could be retained’or established as sland|ng or ad hoe Sub-tnterageacy Policy Committees (IPCs): e.g.,
J ~d M~ne S~tial Phnn[ng, Oce~ Aci~ficalion, Oce~ Obse~tions, Mapping, Ocem~ Edu~lion, Cl[ma~ Resiliency ~d Adaplatioh~

Reg[onaI Eco~’slem Prot~lion ~d Restomlion, Water ~ml[~" and St~aJnable ~cffce~ on ~nd, and

~o Extended Conffnenlal ShelfT~ Fore ~d o~er designated inleragen~y confirms, as ~pp~pdate, would re~ {o fire Stee~ng
Comnl[~ee ~d c~rdinale wi~ the two IPCs.

~ Rcpo~iag
Coordh~ation

......... ~--- Communication

These recommendations establish high-level direction and policy guidance fi’om a dearly designated

and identifiable authority. They also call for more consistent and sustained senior-level participation
and attention on ocean-related issues fi’om all member agencies and departments essential to effective

management, The Task Force is confident that this combination of improvements provides a framework

for more successful policy coordination to improve the stewardship of the ocean: our coasts, and the
Great Lakes.
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Implementation Strategy

The Task Force recommends an implementation strategy that identifies nine priority objectives (i.e.,
categories for action) that our Nation should pursue. These priority objectives provide a bridge between

¯ policy and specific actions, but do not prescribe in detail how individual emities will undertake their
responsibilities, leaving those details to be determined through the development of strategic action
plans. The Task Force recommends the following nine priority objectives:

6
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The NOC would develop strategic action plans for each of the priority objectives, focusing on key
areas identified by the Task Force. Each strategic action plan would identify specific and measurable
near-term, mid-term, and long-term actions, with appropriate milestones, performance measures,
and outcomes to meet each objective. In addition, each plan would explicitly identify key lead and
participating agencies; gaps and needs in science and technology; potential resource requirements and
efficiencies; and steps for integrating or coordinating current and out-year budgets. This strategy would
allow adequate time to fully consider the necessary details for implementation, and, as appropriate, to
coordinate and collaborate with States, tribal, and local authorities, regional governance structures,
academic institutions, non-governmental organizations, recreational users, and private enterprise.

Framework for Effective Coastal and Marine Spatial Planning

As called for ill President Obama’s June 12, 2009 memorandum, tile Task Force recommendations
provide a fi’amework for CMSP that offers a new, comprehensive, integrated, regionally-based approach
to planning and managing uses and activities. The recommended framework places sound science and
the best available information at the heart of decision-making and would bring Federal, State, and
tribal partners together in an unprecedented manner to cooperatively develop coastal and marine
spatial plans (CMS Plans). This process is designed to decrease user conflict, improve planning and
regulatory efficiencies, decrease associated costs and delays, engage affected communities and
stakeholders, and preserve critical ecosystem functions and services. The recommendations emphasize

7
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the importance of frequent and robust stakeholder, scientific, and public engagement throughout the
planning process.

The recommended framework includes a unified definition of CMSP, identifies the reasons for
engaging in the process, and describes the proposed geographic scope of the planning areas. The
framework articulates national goals and guiding principles that would be followed in CMSP efforts
and the development and implementation of CMS Plans. Under this framework, the United States will
be subdivided into nine regional planning areas: Northeast, Mid-Atlantic, South Atlantic, Great Lakes,
Caribbean, Gulf of Mexico, West Coast, Pacific Islands, and Alaska/Arctic regions. Each region will
have a corresponding regional planning body consisting of Federal, State, and tribal representatives

to develop regional goals, objectives, and ultimately regional CMS plans. To provide for national
consistency and support, the framework establishes and describes planning steps and elements, a
process by which the NOC would guide and certify the development of regional CMS Plans, a method
to address CMS Plan adherence and compliance, a robust information management systetn to allow
easy access to and transparency of data and information necessary for planning, and mechanisms
for fl’equent stakeholder and public input. In addition, the framework describes an implementation
approach that maximizes flexibility among the regions, addresses regional capacity, and aims to have
CMS Plans for all regions by 2015.

III. Support for Joining the Law of the Sea Convention

The Task Force strongly and unanimously supports United States accession to the Convention on the
Law of the Sea and ratification of its I994 Implementing Agreement. The Law of the Sea Conveiation

is the bedrock legal instrument governing activities on, ove~; and under the world’s oceans. United
States accession to the Convention wilI further our national security, environmental, economic, and
diplomatic interests.

Key reasons for accession include:

¯ The Convention has garnered the unequivocal support of our national security leadership
under both Republican and Democratic administrations, because, among other things, it
codifies essential navigational rights and freedoms upon which our Armed Forces reIy.

¯ The Convemion sets forth the rights and responsibilities of nations to prevent, reduce, and
Control pollution of the marine environment and to protect and preserve resources offtheir
shores,

By becoming a party to the Convention, U.S. legal rights to our extended continental shelf
can be put on the strongest legal foundation.

As a party to the Law of the Sea Convention, the United States would have the ability to
participate formally and more effectively in the interpretation and development of the
Convention,

8
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¯ Joining the Law of the Sea Convention would reaffirm and enhance United States
leadership in global ocean affairs.

IV. Conclusion
In response to President Obama’s J’une 12, 2009 memorandum, and after careful consideration of

thousands of valuable comments from political leaders, public and private organizations, and citizens,
the Task Force is pleased to submit these final recommendations. Once implemented, these final
recommendations will provide the first-ever comprehensive national policy" of the United States to
improve stewardship of the ocean, our coasts, and the Great Lakes.

The Task Force is unanimous in its call for the Nation to set a new course for improved stewardship
of the ocean, onr coasts, and the Great Lakes. This must include a comprehensive, integrated,
transparent, science-based, and ecosystem-based planning process to achieve the sustainable use of
the ocean, our coasts, and the Great Lakes. The Task Force is mindful that these recommendations
may create a level of uncertainty and anxiety among those who rely on these resources and may
generate questions about how they align with existing processes, authorities, and budget challenges.
The NOC will address questions and specifics as implementation progresses. Meaningful and frequent
opportunities for stakeholder and public engagement throughout the implementation of the National
Policy and implementation of coastal and marine spatial planning will be an essential component of
cooperatively addressing these uncertainties head-on, and the Task Force recommendations embrace
this approach. The Task Force is confident that the investments and improvements described in these
final recommendations will advance the economic interests of the United States through sustainable
and prodnctive ocean uses; significantly improve our capacity to address the long-term challenges
and impacts of climate and environmental changes; and provide a lasting foundation for improving
the stewardship of and further enhancing the many vital benefits our Nation can derive from these
resources,

With a clear National Policy and a revitalized, empowered, unified, and comprehensive framework to
coordinate efforts set forth in these recommendations, we can achieve an America whose stewardship
ensures that the ocean, our coasts, and the Great Lakes are heakhy and resilient, safe and productive,
and understood and treasured so as to promote the well-being, prosperity, and security of present and
future generations.
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MEG CALDWELL

Executive Director, Center for Oceans Solutions, Stanford University

Panel II." The Existing Regulatory Structure & Agency Roles

Anticipated Focus:

Meg Caldwell’s presentation will cover the overall statutory and regulatory scheme for leasing
under the Outer Continental Shelf Lands Act (OCSLA) and related statutes. She will explain
how the relevant environmental review processes work now, and will highlight deficiencies in
those processes. She will also suggest improvements to ensure that rigorous science is a priority
in the environmental review process for outer continental shelf activities.

Biography:

Meg Caldwell has dedicated her career to environmental law, having worked as an attorney,
professor, and board member in the field. Her scholarship has focused on the environmental
effects of local land use decisions, the use of science in environmental and marine resource
policy development and implementation, coastal and marine policy and climate change, and
developing private and public incentives for natural resource conservation. In addition to her role
as lecturer in law, Caldwell also has an appointment with the Woods Institute for the
Environment where she serves as Interim Director of the Center for Ocean Solutions. The Center
for Ocean Solutions is a collaboration between Stanford, the Monterey Bay Aquarium, and the
Monterey Bay Aquarium Research Institute (MBARI). The core mission of Ocean Solutions is to
increase the impact of science on ocean policy.

A well-respected figure in environmental law, she was selected as the chair of the California
Coastal Commission and served on that body for nearly three years. While Chair of the
Commission, Caldwell also served on the board of the California Coastal Conservancy. She was
appointed by the State Secretary of Resources to the California Marine Life Protection Act First
Phase Blue Ribbon Task Force for the central coast and is currently serving on the Second Phase
Blue Ribbon Task Force for the north central coast.

Before joining the Stanford Law School faculty in 1994, Caldwell was an instructor at California
State University at San Jose and the University of California at Davis, counsel for MicroCLEAN,
Inc., a member of the City of Saratoga Planning Commission, and an associate in the
environmental law group of McCutchen, Doyle, Brown & Enersen.



THE HONORABLE NANCY SUTLEY

Chair, the Council on Environmental Quality (CEQ)

Panel II: The Existing Regulatory Structure & Agency Roles

Anticipated Focus:

Chair Nancy Sutley will provide general background on NEPA and its history and purpose, and
CEQ’s role. She will then discuss the application of NEPA to offshore drilling activities, with a
focus on the findings in CEQ’s Report Regarding the Minerals Management Service’s National
Environmental Policy Act Policies, Practices, and Procedures as They Relate to Outer
Continental Shelf Oil and Gas Exploration and Development, which was released on August 16,
2010. The report makes several recommendations regarding, among other things, MMS’s use of
tiering in its NEPA analysis, MMS’s analysis of reasonably foreseeable impacts of low
probability catastrophic spills, and the use of categorical exclusions for permitting of deepwater
drilling facilities. Sutley will also discuss CEQ’s proposed guidance on Categorical Exclusions,
dated February 18, 2010. That guidance addresses appropriate use of categorical exclusions as
well as proper documentation and public involvement.

Biography:

Nancy Sutley is the Chair of the White House Council on Environmental Quality (CEQ). In her
role as Chair, she serves as the principal environmental policy adviser to the President. The CEQ
coordinates Federal environmental efforts and works closely with agencies and other White
House offices in the development of environmental policies and initiatives. In addition, CEQ
reports annually to the President on the state of the environment, oversees federal agency
implementation of the environmental impact assessment process, and acts as a referee when
agencies disagree over the adequacy of such assessments.

Prior to her appointment, Sutley was Deputy Mayor for Energy and Environment for the city of
Los Angeles, California. She represented Los Angeles on the Board of Directors for the
Metropolitan Water District of Southern California and served on the California State Water
Resources Control Board from 2003- 2005. Sutley also worked for California Governor Gray
Davis as Energy Advisor, managing state and federal regulations, legislative affairs, finances,
and press relations. She served as Deputy Secretary for policy and intergovernmental relations in
the California EPA from 1999-2003. During the administration of President William J. Clinton,
Sutley served as a Senior Policy Advisor to the U.S. EPA Regional Administrator in San
Francisco, and as Special Assistant to the Administrator in Washington, D.C.

Sutley received her Bachelors degree from Cornell University and her Masters in Public Policy
from Harvard University.



THE HONORABLE JANE LUBCHENCO

Under Secretary of Commerce for Oceans and Atmosphere and National Oceanic and
Atmospheric Administration (NOAA) Administrator

Panel II: The Existing Regulatory Structure & Agency Roles

Anticipated Focus:

Dr. Jane Lubchenco will discuss the interagency consultation and planning processes associated
with leasing, exploration, and permitting of offshore drilling facilities. She will explain the role
of NOAA and other agencies in examining the environmental impacts of offshore drilling at each
stage of the leasing and permitting process, and she will discuss the role of science in the
decision-malting process. She will focus on the processes established in the Outer Continental
Shelf Lands Act (OCSLA) and NEPA, with some discussion of the agencies’ consultation roles
under the Endangered Species Act and the Magnuson-Stevens Fisheries Conservation and
Management Act. Finally, she will address how the recommendations of the Interagency Ocean
Policy Task Force regarding marine spatial planning and regional planning can improve the
consultation process for off shore leasing and permitting.

Biography:,,

On March 20, 2009, Dr. Jane Lubchenco, a marine ecologist and environmental scientist, was
sworn in as the ninth and first woman Administrator of NOAA. Her scientific expertise includes
oceans, climate change, and interactions between the environment and human well-being. Raised
in Denver, she received a B.A. degree in biology from Colorado College, a M.S. in zoology from
the University of Washington, and a Ph.D. in ecology from Harvard University. While teaching
at Harvard (1975-1977) and Oregon State University (1977-2009), she was actively engaged in
discovery, synthesis, communication, and application of scientific knowledge.

Lubchenco has studied marine ecosystems around the world and championed the importance of
science and its relevance to policy maldng and human well-being. A former president of the
American Association for the Advancement of Science (AAAS), the International Council for
Science, and the Ecological Society of America, Lubchenco also served on the National Science
Board (Board of Directors for the National Science Foundation) for ten years. From 1999-2009
she led the Partnership for Interdisciplinary Studies of Coastal Oceans (PISCO), a large 4-
university, interdisciplinary team of scientists investigating the large marine ecosystem along the
coasts of Washington, Oregon, and California. She has a special interest in Arctic ecosystems,
with recent world in Svalbard, Greenland, and the Alaskan arctic. Lubchenco has provided
scientific input to multiple U.S. Administrations and Congress on climate, fisheries, marine
ecosystems, and biodiversity. Lubchenco took part in the first National Academy of Sciences
study on ’Policy Implications of Global Warming,’ providing advice to the George H.W. Bush
Administration and Congress. In 1997 she briefed President Clinton and Vice President Gore and
members of Congress on climate change.

Her scientific contributions are widely recognized. Eight of her publications are "Science
Citation Classics" and she is one of the most highly cited ecologists in the world. Lubchenco is
an elected member of the National Academy of Sciences, the American Academy of Arts and



Sciences, the American Philosophical Society, and four international academies of science
including the Royal Society, the Academy of Sciences for the Developing World, Europe, and
Chile. She has received numerous awards including a MacArthur Fellowship, twelve honorary
degrees, the 2002 Heinz Award in the Environment, the 2005 AAAS Award for Public
Understanding of Science and Technology and the 2008 Zayed International Prize for the
Environment. Lubchenco co-founded three organizations that communicate scientific knowledge
to the public, policy malcers, the media and industry: (1) The Leopold Leadership Program
(teaches environmental scientists to be effective communicators), (2) COMPASS (the
Communication Partnership for Science and the Sea, communicates marine sciences), and (3)
Climate Central (a non-advocacy source of understandable scientific information about climate
science and solutions). She also co-chaired the Synthesis for Business and Industry of the
Millennium Ecosystem Assessment, an international scientific evaluation of the consequences of
environmental changes to human well-being. She has served on the Pew Oceans Commission,
the Joint Oceans Commission Initiative, the Aspen Institute Arctic Commission and the Council
of Advisors for Google Ocean.



Timeline: Minerals Management Service (MMS) Current Five Year Planning Process through the lease
sale and exploration approvals for Mississippi Canyon Block 252 (Macondo Well)

First, MMS developed the Outer Continental Shelf (OCS) Oil and Gas Leasing Program for 2007-2012,
referred to as the 5-year leasing program, and a related Environmental Impact Study (EIS) for the 5-year
leasing program.

Next, MMS developed a single Environmental Impact Statement (EIS) for all of the lease sales in the
Central and Western Gulf of Mexico that would be conducted during the 5-year leasing program. MMS
followed-up on the multi-lease sale EIS with an Environmental Assessment (EA) for Lease Sale 206.
Lease Sale 206, held on March 19, 2008, included BP’s bid for Mississippi Canyon Block 252 (MC252), the

location of Macondo well.

The timeline tracks BP’s filings from the initial Exploration Plan (EP) for MC 252 on February 23, 2009,
through the last permit prior to the Deepwater Horizon Incident. After MMS approved the initial
Exploration Plan (EP), BP submitted a revised Exploration Plan (EP), which was again approved by MMS.
Following MMS approval of the Exploration Plan, BP submitted an Application for Permit to Drill (APD)
the Macondo well on May 13, 2009. MMS approved the Application for Permit to Drill (APD), and
drilling began at the well on October 17, 2009. Over the course of the next six months, there were a
number of permit modifications submitted and approved.

OCS Planning Area Maps

The two maps following the timeline depict the Outer Continental Shelf (OCS) Planning Areas off Alaska
and Continental United States.



�-

o

~ Vd3N U~ld uo~l~Joldx3
~ Ueld uo~JOldX3
~ ~d3N ales

o Vd3N ales
~ oleS aseal-~ln~
~ Vd3N Ueld
E Ueld ~e~A-~

gu!do~s



~’d::lN Ueld uoDe~oldx~
ueld um~,eJoldx3¯
~d3N ale5 aseal

ales aseal
O Vd3N ales aSeal-!%lnlN
¯ aleS aseal-~%ln~~ ¯

~d3N ueld

~u!do~s Aep-~

~u!doosAep-09
~uau~u~o~ep-o9



,- Vd:lN ueld uo!:teJoldx3
~- Ueld uo!:;eJoldx:~

~ Vd3N ales aseal
~ ales asea]
O ~d3N ales asea]-Bln~
~ ales asea]-Dln~

~ ~d3N Ueld
E Ueld JeaA’s

~o~



~- Vd3N Ueld uoReJOldX3
(~ Ueld UOFteJoldx~

~ Vd:lN ales aseal
~_ ales aseal
O WI~]N ales aseal-#~ln~~ ales

~ , Vd3N Ueld
~ ueld



~ Vd3N Ueld uo[leJOldx]
~ Ueld uo~eJoldx~

~ Vd3N ~leS
~ ales aseal
O Vd3N ales

~ Vd3N Ueld JBaA-S

E Ueld ~eaA-S

po!Jad ~.uauJuJo3 ~ep-09 : po!J~d M~!AaJ aseaI

L..O



om

=- ’#d3N Ueld uo!:leJoldx3¯ Ueld UOl:~eloldx~

~ Vd:IN ales asea7
~_ ales asea’1
O Vd:IN ales asea’l-P, ln~
~J ales asea]-FllnlAl

~ Vd3N Ueld Jea~,-S





t

1





EXECUTIVE OFFICE OF THE PRESIDENT
COUNCIL ON ENVIRONMENTAL QUALITY

WASHINGTON, D.C. 20503

FOR IMMEDIATE RELEASE:
August 16, 2010

Contact: Christine Glunz
(202) 456-3469
Taryn Tuss
(202) 456-6998

Council on Environmental Quality Releases Report on its Review of Minerals
Management Service NEPA Procedures

WASHINGTON - The Council on Environmental Quality (CEQ) today released a report on the
National Environmental Policy Act (NEPA) procedures for environmental reviews by the former
Minerals Management Service (MMS), the bureau in the Department of the Interior (DOI) that
managed the nation’s natural gas, oil and other mineral resources on the outer continental shelf
(OCS).

The report found that MMS conducted numerous levels of extensive environmental reviews,
relying upon the "tiering" process in which prior reviews should be incorporated into subsequent,
site-specific analyses. When relying on tiering under NEPA, agencies must ensure that the
environmental impacts are sufficiently evaluated and disclosed. In the report, CEQ offers
several recommendations, which the Bureau of Ocean Energy Management, Regulation and
Enforcement (BOEM), has committed to using as guideposts as it continues its reform and
reorganization activities.

The recommendations are intended to promote more robust and transparent implementation of
NEPA practices, procedures and policies. The recommendations include the following actions:

¯ Perform careful and comprehensive NEPA review of individual deepwater exploration
activities, including site-specific information where appropriate.

¯ Track and take into account all mitigation commitments made in NEPA and decision
documents that are used to determine the significance of environmental impacts, from the
initial Programmatic EIS through site-specific NEPA analyses and decisions.

¯ Ensure that NEPA analyses fully inform and align with substantive decisions at all
relevant decision points; that subsequent analyses accurately reflect and carry forward
relevant underlying data; and that those analyses will be fully available to the public.



Ensure that NEPA documents provide decisionmakers with a robust analysis of
reasonably foreseeable impacts, including an analysis of reasonably foreseeable impacts
associated with low probability catastrophic spills for oil and gas activities on the Outer
Continental Shelf.
Review the use of categorical exclusions for OCS oil and gas exploration and
development in light of the increasing levels of complexity and risk - and the consequent
potential environmental impacts - associated with deepwater drilling. Determine
whether to revise these categorical exclusions.
Continue to seek amendments to the Outer Continental Shelf Lands Act to eliminate the
30-day decisional timeframe for approval of submitted Exploration Plans.
Evaluate supplementing existing NEPA practices, procedures, and analyses to reflect
changed assumptions and environmental conditions, due to circumstances surrounding
the BP Oil Spill.

"Every agency in the executive branch of the Federal Government has a responsibility to apply
NEPA when making decisions that could impact our environment," said Nancy Sutley, Chair of
the White House Council on Environmental Quality. "The recommendations in this report are
targeted to ensure robust environmental reviews for future oil and gas exploration and
development."

"In light of the increasing levels of complexity and risk - and the consequent potential
environmental impacts - associated with deepwater drilling, we are taking a fresh look at the
NEPA process and the types of environmental reviews that should be required for offshore
activity," Salazar said. "We are committed to full compliance with both the letter and the spirit of
NEPA. Our decision-making must be fully informed by an understanding of the
potential environmental consequences of federal actions permitting offshore oil and gas
development."

In enacting NEPA, Congress recognized that many Federal activities affect the environment in
some way and mandated that before Federal agencies make decisions, they must consider the
effects of their actions on the quality of the human environment. NEPA requires all Federal
agencies to consider the potential environmental effects of their proposed actions and to engage
the public before the agencies decide whether and how they will proceed. Complying with
NEPA means agencies must complete NEPA environmental reviews of proposed actions, which
may include broad planning efforts and specific projects.

In February, 2010, CEQ proposed steps to modernize and reinvigorate NEPA by issuing draft
guidance on clarifying how agencies can establish and how agencies can then use categorical
exclusions. Under the proposed draft guidance, CEQ would increase its oversight role under
NEPA by regularly reviewing agencies’ use of categorical exclusions. Complete draft guidance
can be found at: http://www.whitehouse.gov/administration/eop/ceq/initiatives/nepa

The full CEQ review of MMS NEPA procedures can be found at:
http://www.whitehouse.gov/administration/eop/ceq/initiatives/nepa/mms-review

###



Report Regarding the Minerals Management Service’s
National Environmental Policy Act Policies, Practices, and Procedures

as They Relate to Outer Continental Shelf Oil and Gas Exploration and Development

August 16, 2010

I. Introduction

On April 20, 2010, the Deepwater Horizon mobile offshore drilling unit, a semi-submersible
exploratory drilling rig owned by Transocean Ltd. and leased to a BP PLC affiliate, exploded
and sank in 4,992 feet of water in the Gulf of Mexico. The drilling rig was in the process of
temporarily abandoning an exploratory well, known as the Macondo well. The explosion and
fire killed eleven crew members, and the subsequent spill of oil and release of natural gas from
the compromised well (hereinafter the "BP Oil Spill") has created an unprecedented
environmental disaster for the people and the fragile ecosystems of the Gulf Coast.

The Administration is committed to ensuring that oil and gas exploration and production
activities undertaken on the Outer Continental Shelf (OCS) are conducted in a safe and
environmentally responsible manner. As part of the Administration’s ongoing efforts to reform
how these activities are conducted, on May 14, 2010 Council on Environmental Quality (CEQ)
Chair Nancy Sutley and Secretary of the Interior Ken Salazar almounced a review of the
National Environmental Policy Act (NEPA) policies, practices, and procedures applied by the
Department of the Interior’s Minerals Management Service (MMS), the Federal agency charged
with overseeing oil and natural gas development on the OCS under the Outer Continental Shelf



Lands Act (OCSLA). 1 Subsequently, CEQ published a notice announcing the review and
requesting public comments.2 In a June 24, 2010 letter to Secretary Salazar, Chair Sutley
advised that CEQ would work with the new management of MMS--which is undergoing reform
and reorganization and has been renamed the Bureau of Ocean Energy Management, Regulation
and Enforcement (BOEM)--to provide them an appropriate opportunity for consultation on the
review results and recommendations.3

For this report, CEQ reviewed relevant MMS NEPA documents and consulted with experts
within the agency.4 CEQ also considered comments submitted during the review, which are now
posted on CEQ’s website.5 CEQ presented issues based on this review to the Department of the
Interior ~OI) and BOEM and provided suggestions for how BOEM might address those issues.
This report articulates recommendations that reflect discussions held with DOI, BOEM’s own
review of its NEPA practices and procedures, and actions DOI intends to adopt as guideposts for
additional reforms, which will be implemented as part of BOEM’s ongoing structural
reorganization.

i Council on Environmental Quality (CEQ), "Review of MMS NEPA Procedures for OCS Oil and Gas

Exploration and Development," available at
www.whitehouse.gov/administration/eop/ceq/initiatives/nepa/mms-review (last visited on August 9,
2010). Outer Continental Shelf Lands Act (OCSLA), 43 U.S.C. § 1331 et seq., available at
www.boemre.gov/aboutmms/pdffiles/ocsla.pdf (last visited on August 9, 2010).

2 Review of MMS NEPA Policies, Practices, and Procedures for OCS Oil and Gas Exploration and

Development, 75 Fed. Reg. 29,996 (May 28, 2010), available at
www.whitehouse.gov/administration/eop/ceq/initiatives/nepa!mms-review (last visited on August 9,
2010).
3 The Department of the Interior (DOI) has initiated a number of reforms to address safety and

environmental issues associated with drilling on the OCS. Prior to the BP Oil Spill, DOI initiated an
independent study by an arm of the National Academy of Sciences to examine how to upgrade the safety
inspection program for offshore rigs. DOI also launched a scientific evaluation, led by the Director of the
U.S. Geological Survey, to analyze issues associated with drilling in the Arctic. After the BP Oil Spill,
DOI initiated additional inspections of all deepwater oil and gas drilling operations in the Gulf of Mexico
and issued a safety notice to all rig operators; drafted and implemented the 30-Day Safety Report,
including the issuance of Notices to Lessees on new safety and environmental requirements,, and the
initiation of new mlemaldngs for safety and environmental protection; established a moratorium on
operations utilizing certain equipment associated with deepwater drilling; and implemented new
requirements that operators must submit information regardhag blowout scenarios with their Exploration
Plans.
4 We use the term "agency" to refer to both MMS and its successor, BOEM.

5 See Part VI below. Comment letters are available at

www.whitehouse.gov/administration/eop/ceq/initiatives/nepa/mms-review (last visited on August 9,
2010).



CEQ believes these recommendations--and the DOI and BOEM commitments to use these
recommendations to review BOEM NEPA policies, practices, and procedures--will improve
BOEM’s NEPA practices and procedures and ensure robust environmental reviews for future oil
and gas exploration and development activities.

NEPA was designed to ensure the consideration of environmental impacts as part of the Federal
Government’s decisionmaking.6 As President Obama proclaimed upon NEPA’s 40th

Anniversary on January 1, 2010, ’2qEPA elevated the role of environmental considerations in
proposed Federal agency actions, and it remains the cornerstone of our Nation’s modern
environmental protections.’’7 NEPA was designed to impart transparency and accountability in
Federal decisionmaking. These basic principles inform the review and reforms articulated in this
report. The Obama Administration seeks to ensure that the best possible environmental reviews
are conducted for Federal activities. Accordingly, CEQ has provided its expertise to DOI to
broadly review the MMS’s application of NEPA for offshore oil and gas exploration and
development on the OCS. For this report, CEQ focused its documentary review on the
permitting process for the Macondo well drilled by the Deepwater Horizon as a case study of
MMS’s approach to NEPA. The recommendations developed here are relevant to the OCSLA
decisionmaking processes as a whole.

As explained below, MMS conducted numerous levels of extensive environmental reviews,
relying upon the "tiering" process--a process generally sanctioned in the governing ~egnlations
for NEPA, in which prior reviews are incorporated into subsequent, site-specific analyses--to
consider the environmental impacts of its OCSLA permitting decisions. This process was not
transparent, however, and has led to confusion and concern about whether environmental
impacts were sufficiently evaluated and disclosed. It is essential to ensure that information from
one level of review is effectively carried forward to---and reflected in--subsequent reviews, that
the agencies independently tests assumptions, and that there is appropriate evaluation of site-
specific environmental impacts. As a result of this transparent integration and incorporation by
reference, decisionmakers and the public will fully understand the environmental consequences
of the agency’s decisions.

National Environmental Policy Act (NEPA) of 1969, 42 U.S.C. § 4321 et seq., available at
ceq.hss.doe.gov/laws and executive orders/the nepa_statute.html (last visited on August 10, 2010).

President Obama’s Proclamation on the 40th Anniversary of the National Environmental Policy Act can
be viewed at ceq.hss.doe.gov/nepaJ2009nepa_prc_rel.pdf (last visited on August 9, 2010).
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H. Summary of Recommended Guideposts for Additional Reform

In this report, the Council on Environmental Quality (CEQ) offers several recommendations to
promote robust and transparent implementation of National Environmental Policy Act (NEPA)
practices, procedures, and policies. These recommendations will help ensure that appropriate
analysis is undertaken, so that decisionmakers and the public have a complete picture of the
environmental consequences. CEQ firmly believes that this complete picture is needed to
adequately inform agency decisions. The recommended reforms are designed to provide a
consistent, rigorous, and transparent approach to NEPA reviews and other environmental
analyses. They call for efficient preparation and utilization of broad programmatic reviews, fully
integrated with site-specific assessments and mitigation approaches.

The Bureau of Ocean Energy Management, Regulation and Enforcement (BOEM) has
committed to using the following CEQ recommendations as guideposts as it continues its reform
and reorganization activities:

A. Tiering and Site-Specific Analysis

Perform careful and comprehensive NEPA review of individual deepwater
exploration, operation, development, production, and decommissioning
activities, including site-specific information where appropriate.

o Track and take into account all mitigation commitments made in NEPA and
decision documents that are relied upon in determining the significance of
environmental impacts, from the initial Programmatic EIS through site-specific
NEPA analyses and decisions.

B. Transparency, Public Accountability, and Sound Decisionmaking

Ensure that NEPA analyses fully inform and align with substantive decisions at
all relevant decision points; that subsequent analyses accurately reflect and
carry forward relevant underlying data; and that those analyses will be fully
available to the public.

Ensure that NEPA documents provide decisionmakers with a robust analysis of
reasonably foreseeable impacts, including an analysis of reasonably foreseeable
impacts associated with low probability catastrophic spills for oil and gas
activities on the Outer Continental Shelf.

C. Categorical Exclusions

4
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Review the use of categorical exclusions for Outer Continental Shelf oil and gas
exploration and development in light of the increasing levels of complexity and
risk--and the consequent potential environmental impacts--associated with
deepwater drilling. Determine whether to revise these categorical exclusions.

Continue to seek amendments to the Outer Continental Shelf Lands Act to
eliminate the 30’day decisional timeframe for approval of submitted Exploration
Plans.

Changed Circumstances

7. Consider supplementing existing NEPA practices, procedures, and analyses to
reflect changed assumptions and environmental conditions, due to circumstances
surrounding the BP Oil Spill.



HI. Environmental Review Framework

A. The Outer Continental Shelf Lands Act

Under authority granted by the Outer Continental Shelf Lands Act (OCSLA), the Secretary of
the/nterior, acting through the BOEM, manages and regulates the leasing, exploration,
development, and production of resources on the Outer Continental Shelf (OCS). The OCSLA
empowers BOEM to establish policies and procedures for development of OCS resources that
achieve national economic and energy policy goals, protect human, marine, and coastal
environments, and encourage technology development that eliminates or minimizes
environmental damage. MMS has described the basic goals of the OCSLA as follows:

To establish policies and procedures for managing the oil and natural gas resources of the
OCS that are intended to result in expedited exploration and development of the OCS in
order to achieve national economic and energy policy goals, assure national security,
reduce dependence on foreign sources, and maintain a favorable balance of payments in
world trade;

To preserve, protect, and develop oil and natural gas resources of the OCS in a manner
that is consistent with the need:

a. To make such resources available to meet the nation’s energy needs as rapidly as
possible;

b. To balance orderly resource development with protection of the human, marine,
and coastal environments;

c. To ensure the public a fair and equitable return on the resources of the OCS; and

d. To preserve and maintain free enterprise competition; and

To encourage the use of the best available and safest technology for energy resource
production to eliminate or minimize risk of damage to the human, marine, and coastal
environments,s

MMS utilizes a multi-step process for oil and gas leasing, exploration, and development
decisions. As required by the OCSLA, the agency prepares a nationwide five year oil and gas
leasing program for the OCS (hereinafter the "5-Year Program") that outlines a schedule of

8 A description of the OCSLA, including the Act’s goals and objectives, is available on the BOEM

website. See Bureau of Ocean Energy Management, Regulation and Enforcement (BOEM), Outer
Continental Shelf Lands Act, available at www.gomr.mms.gov/homepg/regulate/regs/laws/ocslasht.html
(last visited on August 10, 2010).



proposed lease sales, describing the size, timing, and location of proposed leases. Individual
leases listed in the 5-Year Program can then proceed to sale and issuance after a series of site-
specific scoping and planning actions. Once a lease is issued, exploratory drilling cannot begin
until the agency has considered and approved an operator’s Exploration Plan (which details the
timing, location, and other aspects of planned exploration activities) and Application for Permit
to Drill (APD). If the operator discovers oil and/or natural gas, a Development Plan must be
submitted for agency approval, describing the number, location, and structure of wells that will
be used, and other information.9 This overall process is illustrated in a graphic prepared by
MMS, which does not reflect the processes particular to the Gulf of Mexico (see Figure 1). lo

Figure 1. "OCS Oil and Gas Leasing Process" Minerals Management Service

OCS Oil and Gas Leasing, Exploration, & Development Process
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Minerals Management Service (MMS), Oil and Gas Leasing on the Outer Continental Shelf, available
at www.boemre.gov/PDFs/5MMS Leasing 101 .pdf (last visited on August 9, 2010).

~o Id. at2.



NEPA procedures must be applied to proposals for agency action before decisions are made,
beginning with the approval of nationwide OCS 5-Year Program and ending with
decommissioning. The sequence of NEPA analyses is informed by the CEQ Regulations
Implementing the Procedural Requirements of NEPA (hereinafter "CEQ Regulations"). 11

Under Section 11 of the OCSLA, the agency is allowed a maximum of 30 days to complete its
environmental review to approve or disapprove an Exploration Plan. 12 The Administration, in its
supplemental budget request sent to Congress on May 12, 2010, sought to extend that 30-day
timeline; however, this report considers the existing statutory requirements currently applicable
to the agency’s decisions for OCS oil and gas exploration and development.

B.    The National Environmental Policy Act (NEPA)

Enacted in 1970, NEPA mandates that Federal agencies consider the environmental impact of
their proposed actions during all stages of decisionmaking, from broad planing decisions to
implementation decisions. 13 NEPA is a fundamental decisionmaking tool used to harmonize our
economic, environmental, and social aspirations and is a cornerstone of our Nation’s efforts to
protect the environment. NEPA applies to every stage of Federal agency decisionmaking related
to offshore oil and gas exploration and development. When an agency proposes an action, it
must determine if the action has the potential to affect the quality of the human environment.
Agencies then apply one of three levels of NEPA analysis:

1. Prepare an Environmental Impact Statement (EIS) when the agency determines that
the proposed action has the potential for significant environmental impacts;14

2. Prepare an Environmental Assessment (EA) to determine whether the. agency can make
a Finding of No Significant Impact (FONSI) or proceed to prepare an EIS; or

3. Apply a Categorical Exclusion (CE) when the agency determines that a proposed action
falls within the categories of actions described in an established CE and that no

~i 40 C.F.R. §§ 1500-08. The CEQ Regulations are also available at

ceq.hss.doe.gov/ceq_regulations/regulations.html (last visited on August 9, 2010).

12 43 U.S.C. § 1340(c).

13 40 C.F.R. § 1508.18(b).

14 Preparing an EIS requires the preparation of at least three documents. A Draft EIS is published for

public comment and review. This is followed by publication of a Final EIS which addresses the
substantive comments received on the Draft EIS. After the Final EIS, a Record of Decision is issued.
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extraordinary circumstances apply. Agencies establish CEs through a public comment
process, with a finding that the category of actions does not normally, in the absence of
extraordinary circumstances, result in individually or cumulatively significant
environmental effects.

NEPA charges CEQ with the authority and responsibility to guide Federal agencies in their
NEPA implementation. In 1978, CEQ issued regulations implementing the procedural
provisions ofNEPA. 15 These regulations apply to all Federal agencies and establish the basic
framework for all NEPA analyses. 16 The regulations require Federal agencies to establish their
own NEPA implementing procedures, 17 and to ensure that they have the capacity, in terms of
personnel and other resources, to comply with NEPA. 18

Agencies establish their own NEPA implementing procedures, in line with CEQ requirements
for the specific agency’s authorities and decisioumaking processes. NEPA procedures include
the designation of: (1) actions that normally require an EIS; (2) actions that normally require an
EA; (3) and actions that are normally categorically excluded. An agency’s NEPA procedures are
not effective until the public has an opporttmity to review and comment on the proposed
procedures. CEQ reviews an agency’s proposed procedures and determines whether the final
procedures are in conformity with NEPA and the CEQ regulations. Any subsequent revision or
change to any agency’s procedures is subject to the same CEQ oversight process.

As relevant here, MMS and its successor agency, BOEM, apply the Department of the Interior
(DOI)’s NEPA regulations19 and the NEPA implementing procedures found in DOI’s
Departmental Manual.2° As noted above, MMS (and now BOEM) applies NEPA procedures
during each of the stages of OCS prescribed in the OCSLA, beginning with the initial planning

15 40 C.F.R. § 1500 et seq.

16 Id. § 1500.3.

17 Id. § 1507.3.

18 ld. § 1507.2.

19 Implementation of the National Environmental Policy Act (NEPA) of 1969, 73 Fed. Reg. 61,292

(October 15, 2008) (codified at 43 C.F.R. § 46).

2o DOI’s Departmental Manual documents policies and procedures applicable to the Department, and is

available online at elips.doi.gov/app%5FDM/. Chapter 15 of Part 516 of the Manual sets forth
requirements specific to MMS NEPA implementation. Departmental Manual, Part 516, Chapter 15,
Managing the NEPA Process-MMS, available at elips.doi.gov/app DIWact_getfiles.cfrn?relnum=3625
(last visited on August 9, 2010). BOEM, as the successor to MMS, will use the M_MS NEPA
implementing procedures until they are revised or replaced.



of nationwide OCS leasing and ending with decommissioning. The precise sequence and scope
of these NEPA procedures is shaped by the CEQ Regulations. Specifically, section 1502.20 of
the regulations encourages "tiering," a strategy used to avoid repetitive discussions of the same
issues, and to prevent unnecessary duplication of work by reviewers, as a NEPA analysis
progresses from a broad program to a site-specific action.21 Furthermore, section 1502.21 of the
regulations encourages agencies to "incorporate by reference" information, findings, and
recommendations from existing studies and NEPA analyses into subsequent NEPA analyses and
documents, so as to make them more concise and focused.2a

A Categorical Exclusion (CE) refers to an activity that has been determined through an
appropriate public process not to raise environmental issues or concerns which require analysis
in an EA or EIS. Once a CE is established, it can be applied to a specific proposed action if there
are no "extraordinary circumstances" that raise the potential for significant impacts based on
relevant site-specific analysis. So long as the proposed activity is included in the CE, and there
are no "extraordinary circumstances," using a CE is an appropriate way to comply with NEPA.
CEQ does not review every application of a CE, every agency project, or the NEPA documents
prepared for every agency decision. Rather, CEQ reviews agencies’ NEPA implementing
regulations and procedures, as wellas agencies’ overall program implementation.

10



IV. Environmental Review Related to the Macondo Exploratory Well

The BP Oil Spill tragedy has drawn special attention to the circumstances surrounding regulatory
actions associated with the drilling of the Macondo exploratory well. In conducting this high
level review of the implementation of the National Environmental Policy Act (NEPA) with
regard to Outer Continental Shelf (OCS) drilling activities, the Council on Environmental
Quality (CEQ) examined the NEPA process associated with OCS oil and gas leasing,
exploration, and development decisions leading up to the drilling of the Macondo well. Mindful
of the complexities of pending and future litigation involving the BP Oil Spill, this review
focused on ways to strengthen and improve BOEM’s NEPA practices going forward. It did not
seek to evaluate the substantive adequacy of any of MMS’s specific NEPA analyses and
documents.

Historically, MMS has devoted substantial resources to the preparation of analyses of potential
environmental issues associated with OCS energy development. Final decisions regarding
drilling activities typically are preceded by a series of environmental analyses that often include
the preparation of at least two Environmental Impact Statements (EISs). The agency typically
"tiered" off of these programmatic NEPA analyses and documents when making site-specific
approvals. This approach is in line, as a general matter, with NEPA policy and practice.

With respect to the specific decisions leading up to the drilling of the Macondo well, MMS
prepared NEPA reviews at each stage of decisionmaldng, including: the development of a 5-year
nationwide oil and gas leasing program for the OCS; the planning of multiple proposed lease
sales in the Gulf of Mexico’s Central and Western Planning Areas; the offering of.a bundle of
leases (referred to as "Lease Sale 206"), which included a lease for Mississippi Canyon (MC)
Block 252, located in the Central Planning Area; the lease of MC Block 252 to BP; and the
approval of BP’s Exploration Plans and Applications for Permits to Drill the Macondo well in
MC Block 252. These NEPA reviews included the following:

Outer Continental Shelf Oil & Gas Leasing Program: 2007-2012, Final Environmental
Impact Statement (April 2007) (referred to as the "Programmatic EIS");23

Available at www.boemre.gov/5-year/2007-2012FEIS.htm (last visited on August 10, 2010).
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Gulf of Mexico OCS Oil and Gas Lease Sales: 2007-2012 Western Planning Area Sales
204, 207, 210, 215, and 218 Central Planning Area Sales 205, 206, 208, 213,216, and
222, Final Environmental Impact Statement (April 2007) (referred to as the "Multi-Sale
EIS");z4

Proposed Gulf of Mexico OCS Oil and Gas Lease Sale 206 Central Planning Area
Environmental Assessment (referred to as the ,’Lease Sale 206 EA"), with enclosed
Finding of No New Significant Impact (FONNSI), signed on October 22, 2007;25

Two Categorical Exclusion Reviews (CERs) for approving BP’s Initial and Revised
Exploration Plans and amendments for the Macondo well; and

Records of MMS’s approval of BP’s Applications for Permit to Drill (APDs). 26

For the preparation of this report, CEQ reviewed a number of documents in addition to the
NEPA reviews listed above, including the following reports, documents, and NEPA reviews
prepared by MMS between 2000 and 2008:27

24 Available at www.gorm-.mms.gov/PDFs/200612006-062-Vol 1.pdf and

www.gomr.mms, gov/PDFs/2006/2006-062-Vo12.pdf (last visited on August 10, 2010).

z5 Available at www. gomr.mms, gov/PDFs/2007/2007-059 .pdf (last visited on August 10, 2010).

Typically, an Environmental Assessment concludes with either a Finding of No Significant Impacts
(FONSI) or a determination that an EIS is required. The Lease Sale 206 EA was prepared to determine if
there were any new or different significant impacts that had not already been addressed in the Multi-Sale
EIS. Because the potentially significant impacts associated with Lease Sale 206 had been addressed in
the Multi-Sale EIS, the Lease Sale 206 EA determined that there were no new significant impacts.

26 The drilling of a single exploratory well may require multiple APDs to account for interruptions in

drilling, changes in equipment, and other circumstances. A search by BOEM staff of their.databases
located four APDs approved with regard to the Macondo well. BOEM staff have indicated to CEQ that
Categorical Exclusion 15.4 C(12) was applied to each of the APDs as of the date of approval. The four
APDs located by BOEM staff are: (1) "APD for New Well" submitted May 13, 2009 and approved May
22, 2009; (2) "APD for Revised New Well" submitted January 25, 2010 and approved January 29,
2010;(3) "APD for New By-Pass" submitted March 15, 2010 and approved March 15, 2010; and (4)
"APD for Revised By-Pass" submitted April 15, 2010 and approved April 15, 2010. (BOEM has also
provided CEQ with a copy of an APD for Revised New Well that was submitted September 28, 2009, but
never approved.) According to BOEM staff, drilling on the Macondo well began on October 7, 2009, but
stopped on November 29, 2009 when Hurricane Ida damaged the drilling rig. Drilling resumed in
February 2010. The "APD for Revised New Well" (submitted January 25, 2010) noted a change in
drilling rigs from the Marianas to the Deepwater Horizon.

27 The subsequent stages that involve development--Approving a Development and Production Plan or

Development and Coordination Documents; Drilling Permit Applications for production wells; and
12



Gulf of Mexico Deepwater Operations and Activities Environmental Assessment (May
2000) (referred to as the "Deepwater EA");28

Proposed Use of Floating Production, Storage, and Offloading (FPSO) Systems on the
Gulf of Mexico Outer Continental Shelf, Final Environmental Impact Statement (January
2001);29

Outer Continental Shelf Oil and Gas Leasing Program 2002-2007, Final Environmental
Impact Statement (April 2002);30

Gulf of Mexico Oil and Gas Lease Sales 2003-2007 Central Planning Area Sales 185,
190, 194, 198, and 20!; Western Planning Area Sales 187, 192, 196, and 200,
(November 2002);31

Programmatic Environmental Assessment for Grid 16 and Site-Specific Evaluation of BP
Exploration and Production, Inc.’s Imtial Development Operations Coordination
Document, N-7469, Thunder Horse Project, Mississippi Canyon (December 2002);32

Proposed Final Program for 2007-2012 Outer Continental Shelf Oil & Gas Leasing
Program (PFP) (April 2007);33

Approval of the 5-Year Outer Continental Shelf (OCS) Oil and Gas Leasing Program
Memorandum (June 2007);

abandonment--were not examined in detail for preparation of this report because BP and the agency had
not reached those stages at the time of the BP Oil Spill.

28 Available at www.gomr.mms.gov/PDFs/2000/2000-001.pdf (last visited on August 10, 2010).

29 Available at www.gomr.mms, gov/PDFs/2000/2000-090.pdf (last visited on August 10, 2010).

30 Available at www.boemre.gov/5-year/history2002-2007.htm (last visited on August 10, 2010).

31 Available at www.gomr.mms.gov/homepg/regulate/environ!nepaJcw2003-2007.html (last visited on
August 10, 2010).

32 Available at www.gomr.mms.gov/homepg!regulate/environ/nepa!gridl6ea.pdf (last visited on August

10, 2010).

33 Available at www.boemre.gov/5-year/PDFs/MMSProposedFinalProgram2007-2012.pdf (last visited

on August 10, 2010).
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Oil-Spill Risk Analysis: Gulf of Mexico Outer Continental Shelf (OCS) Lease Sales,
Central Planning Area and Western Planning Area, 2007-2012 and Gulfwide OCS
Program, 2007-2046 (June 2007) (referred to as the "Oil Spill Risk Analysis");34 and

Final Notice of Lease Sale 206 (March 2008).35

In May of 2000, MMS produced a Gulf of Mexico Deepwater Operations and Activities
Environmental Assessment (the "Deepwater EA"), which included an assessment of what was
then known about deepwater operations and activities.36 The Deepwater EA also identified
additional studies and analysis needed to address issues and data gaps. The Deepwater EA
described the risk of blowouts like the one that occurred on April 20, 2010, and the problems
associated with controlling deepwater blowouts.37 Most significantly, the Deepwater EA

34 Available at www.boemre, gov/itd/pubs/2007/2007-040.pdf (last visited on August 10, 2010).

~5 Available at www.gomr.mms.gov/homepg/lsesale/206/cgom206.html (last visited on August 10,

2010).
36 Drilling oil and gas wells in the Gulf of Mexico began in 1947. The ftrst well drilled in deeper waters

of the continental slope was in 1974 at 212 meters. Deepwater EA at II-4. The definition ofdeepwater
applied in MMS documents has varied over time. Assuming that deepwater is defined as greater than
1,000 feet (304.8 meters), BOEM statistics indicate that 3,754 deepwater wells were drilled between 1974
to 2010. At least 330 of those wells were dtSlled by 1986, the year in which the current categorical
exclusion was established. See BOEM, Offshore Statistics by Water Depth, available at
www.gomr.mms.gov/homepg/fastfacts/WaterDepttgwdmaster.asp (last visited on August 10, 2010).

37 The Deepwater EA analysis stated, "Typically, ’blowout’ refers to loss of control associated with the

target reservoir. No spills have occurred associated with development drilling operations ....
Accounting for all sources of blowouts (from both exploratory and development wells) gives an average
of 7 blowouts per 1,000 well starts." Deepwater EA at 11-16. This was updated in the Multi-Sale EIS,
which noted that of all blowouts, only 21% resulted in spilled oil or synthetic base fluid. Mnlti-Sale EIS,
"Loss of Well Control," at 4-249. The Deepwater EA also noted,

Of the 24,237 well starts from 1971 to 1995, 901 (3.7%) were drilled in water depths greater
than 1,000 ft. No major blowouts have occurred in the Gulf[ ofMexico]’s deepwater areas.
Many of the wells expected in deep water will have well control equipment located at the
seafloor. Water depths may complicate well control operations. Of particular concern is the
ability to stop a blowout once it has begun. The availability of rigs capable of drilling in similar
water depths, riser components, and associated deepwater drilling equipment may be limited.
The MMS is considering a rulemaldng establishing the operator’s responsibility for assuring the
MMS of the accessibility and availability of an intervention drilling rig.

In the event a blowout occurs and the surface facilities are damaged enough to preclude well
re-entry operations, a relief well may be needed to regain control of the situation. Drilling an
intervention well could take anywhere from 30 to 90 days (Regg, 1998; Stauffer, personal
communication, 1998; McCarroll, personal communication, 1998). The actual amount of time
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explained that the amount of time required to drill a relief well depended on the complexity of
the intervention, the availability of a suitable drilling rig, and other factors, so that relief
operations could require up to 120 days to complete.38 The discussion was robust, including
consideration of problems with methane hydrates.39 The EA concluded that a "more detailed
investigation is needed to validate the results of this preliminary study," including (1)
recommendations for additional study of the consequences of a blowout in deepwater, and (2)
the fate of hydrocarbons released in deepwater environments.4° The decision document that
finalized the Deepwater EA indicated that these recommendations for future studies and research
would be forwarded to the MMS Environmental Studies Program or the MMS Technical
Assessment and Research Program. The decision document concluded that "the accidental
subsea release of oil is a very low-probability event, and extensive mitigation measures for oil-
spill prevention and response are already required.’’41 The decision document further concluded
that "none of the suggested studies, research, or information synthesis represents a critical
information need requiring suspension of decisions on specific deepwater activities.’’42

required to drill a relief well will depend upon a variety of factors including the complexity of the
intervention, the location of a suitable drilling rig, the type of operations that must be completed
in order to release the rig (e.g., may need to run and cement casing before the rig may be
released), and any problems mobilizing personnel and equipment to the relief well site. It is
estimated that the entire intervention effort for a blowout could range from 60 to 120 days (Regg,
1998; Stauffer, personal communication, 1998; McCarroll, personal communication, 1998) ....

Should a surface blowout occur at a deepwater facility (for example from a wellhead on the
production deck of a TLP), spill response is expected to resemble that of a similar event in
shallow water. Complications could arise because of the increased distance from shore and
potentially greater spill rates. Well control efforts for a surface blowout in deepwater are
expected to take approximately 60 days.

Deepwater EA at 11-16 to -17.

38 ld.

39 "Further investigation is needed before the consequences of a blowout in deepwater can be fully

evaluated ....Rapid conversion of all of the gas to hydrate is expected to occur in blowouts at this water
depth; oil is expected to eventually rise to the water surface because of its buoyancy. A more detailed
investigation is needed to validate the results of this preliminary study." Deepwater EA at II-17.

40 After the Deepwater EA was prepared, several studies on these topics were published. See infra note

107. The Programmatic EIS, the Multi-Sale EIS, and the Lease Sale 206 EA did not incorporate these
studies by reference.

41 Deepwater EA at A-4.

42 Zd. at A-5.

15



In the course of its decisionmaking process specific to planning and issuing the Gulf of Mexico
leases, MMS prepared several tiered NEPA analyses.43 Environmental Impact Statements (the
most intensive level of analysis) were prepared at two decision points in April 2007. In that
month, M2VIS fmalized a broad EIS for the Outer Continental Shelf Oil and Gas Leasing Program
for 2007-2012 ("Programmatic EIS"), and fmalized an EIS for the lease sales in the western and
central Gulf areas ("Multi-Sale EIS").

On June 29, 2007, then-Secretary of the Interior Dirk Kempthome approved a Proposed Final
Program (PFP) for 2007-2012, which had been submitted to Congress in April 2007.44 The PFP
served as the Record of Decision for the 5-year Program (2007-2012). The PFP included
decisions to conduct twenty-one sales in eight areas throughout U.S. waters. With regard to the
Gulf of Mexico Central Planning Area, it included decisions to hold six sales over 2007-2012,
and to conduct an analysis of altemate leasing schemes.

The PFP cross-referenced the Programmatic EIS, including options utilized in the analysis
performed pursuant to Section 18 of the OCSLA and Programmatic EIS alternatives, and it
summarized impacts for each Planning Area discussed in the Programmatic EIS. The PFP
included limited analysis of oil spills, noting that each impact "would depend on the size of the
spill, type of material or product spilled, and environmental factors at the time of the spill.’’45
The PFP also contained descriptions of oil’s effects on resources in general. The PFP and
Programmatic EIS did not contain context or project magnitude for the effects on resources of a
reasonably foreseeable spill. This information was included in the Multi-Sale EIS, which was
approved and signed at the regional level after the Programmatic EIS and the PFP were
completed at DOI headquarters.

43 A description ofMMS’s NEPA process is available at

www. gomr.mms, gov/homep g/regulate/environ/nepa/nepaprocess.html (last visited on July 31, 2010).

44 Available at www.boemre.gov/5-year/PDFs/MMSProposedFinalProgram2007-2012.pdf (last visited

on August 10, 2010).

45 PFP at 52. MMS provided the following background for the environmental discussion in the PFP:

Each leasing option is discussed as to the anticipated benefits of the proposed leasing and ensuing
production, as well as the potential environmental impacts that could be expected. Some of the
potential impacts could result from an oil spill. The MMS has an extensive oil spill prevention
program. Although a major oil spill is unlikely, for environmental analysis, the MMS assumes a
spill in order to identify potential effects. Some of the effects are mentioned under the various
leasing options that follow and are discussed more extensively in the Final EIS.

Id. at 19.
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The Programmatic EIS and Multi-Sale EIS both cited a study conducted in Norway that analyzed
deepwater spills, one of the research needs identified in the Deepwater EA. The Programmatic
EIS cited a Norwegian study to conclude that a deepwater blowout would result in a surface slick
near the source.46 The Multi-Sale EIS also cited that study and found that, in a simulated
blowout in deepwater conditions, an oil spill would quickly rise to the surface. Both NEPA
documents concluded that typical oil spill response methods could be employed once the oil rose
to the surface.47 111 both the Programmatic EIS and the Multi-Sale EIS, MMS concluded that oil
from marine/deepwater spills (defined for the purposes of both documents as spills in water
depths greater than 200 meters) would be expected to "weather" and degrade by the time it
reached shore, and thus would have a "minimal" impact on the environment and wildlife.48
These conclusions were based on MMS’s analysis of the frequency and volume of historical
spills in U.S. waters since 1964, the distance of the well from shore, the warm Gulf environment,
and the expected cleanup efforts that would be engaged. In the Multi-Sale EIS, MMS developed
conclusions about impacts from large oil spills of over 1,000 barrels, and over 10,000 barrels of
oil.49

In October 2007, MMS prepared the Lease Sale 206 EA, tiered to the Multi-Sale EIS, for Gulf of
Mexico Lease Sale 206--a sale offering of a bundle of leases that included the lease for
Mississippi Canyon (MC) Block 252, the location where the Macondo well was drilled. The
Lease Sale 206 EA assessed whether new information or circumstances required
supplementation of the Multi-Sale EIS. MMS issued a Finding of No New Significant Lmpact
(FONNSI) with the Lease Sale 206 EA, stating that "[b]ecause the Multi-Sale EIS examined the
environmental impacts of a sale similar in size, nature, and potential level of development as
.proposed Lease Sale 206, the [Lease Sale 206] EA tiers off the Multi-Sale EIS and incorporates
much of the material by reference.’’5° The Lease Sale 206 EA evaluated all unleased blocks in

46 Programmatic EIS at IV-43 ("At one time, it was postulated that oilreleased in deepwater (>305m)
could result in hydrate formation and prevention of the surfacing of the oil. An experiment conducted in
Norway in 844m of water demonstrated that this would not be the case and that a deepwater blowout
would result in a surface slick near the source.") (citing O. Johansen et al., Deep Spill JIP: Experimental
Discharges of Gas and Oil at Helland Hansen (2006), available at www.mms.dov/tarproj ects/377.htm
(last visited on August 10, 2010)).

47 Programmatic EIS at IV-43; Multi-Sale EIS at 4-233.

48 Programmatic EIS at IV-39, -40, -63, -87, -128; Multi-Sale EIS at 4-236, -238, -259, ,260, -271, -274,

-292, -305, -324, -331, -336.
49 Multi-Sale EIS at 4-231 to -235.

Lease Sale 206 EA at ii.
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the Central Planning Area previously evaluated in the Multi-Sale EIS and did not fred any new
information since publishing the Multi-Sale EIS.

Next, after issuing the FONNSI, MMS issued a Final Notice of Sale 206. The notice included a
list of available leases, including Mississippi Canyon Block 252.51 The notice also indicated
that, of the numerous environmental mitigation and military measures and lease stipulations
described in the Programmatic EIS, the Multi-Sale EIS, and the Lease Sale 206 EA,52 only the
Protected Species Stipulation was applicable to Mississippi Canyon Block 252.53

After receiving its lease for Mississippi Canyon Block 252, BP submitted its Exploration Plan
for agency approval. As part of its authorization of the Macondo well, the agency relied on
existing CEs for its decision to approve BP’s Exploration Plan and its subsequent drilling permit
application. Although sections 7 and 14 of the Exploration Plan included oil spill information
pertinent to drilling activities that include the Macondo well, the NEPA reviewers did not
prepare a site-specific analysis to determine impacts from a potential site-specific spill. Instead,
they relied on the reviews of potential oil spill impacts contained in the Programmatic EIS,

See Final Notice of Sale 206 Paclcage, "List of Blocks Available for Leasing," available at
www.gomr.mms, gov/homep g/lsesale/206/206noticef.html and
www.gomr.mms.gov/homepg/lsesale/206/206SLBLAVAL.PDF (last visited on August 10, 2010).

52 For example, the Lease Sale 206 EA provided a summary description of mitigations considered in

previous NEPA analyses to reduce the environmental consequences of oil and gas exploration and
development activities:

Site-specific mitigations are also applied by MMS during plan reviews. The MMS determined
that many of these site-specific mitigations were consistently applied and used these to develop a
list of ’standard’ mitigations. There are currently over 120 standard mitigations. The wording of a
standard mitigation is developed by MMS in advance and may be applied whenever conditions
warrant. Standard mitigation text is revised as often as necessary (e.g., to reflect changes in
regulatory citations, agency/personnel contact numbers, and internal policy). Site-specific
mitigation categories include air quality, archaeological resources, artificial reef material,
chemosynthetic communities, Flower Garden Banks, topographic features, hard
bottoms/pinnacles, military warning areas and Eglin water test areas, Naval mine warfare areas,
hydrogen sulfide, drilling hazards, remotely operated vehicle surveys, geophysical survey
reviews, and general safety concerns. Site-specific mitigation types include advisories, conditions
of approval, hazard survey reviews, inspection requirements, notifications, post-approval
submittals, reminders, and safety precautions. In addition to standard mitigations, MMS may also
apply nonrecurring mitigations that are developed on a case-by-case basis.

Lease Sale 206 EA at 9.

53 See Final Notice of Sale 206 Package, "Lease Stipulations," available at

www.gomr.mms, gov/homepg/lsesale/206/fstips206.pdf (last visited on August 10, 2010).
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Multi-Sale EIS, Lease Sale 206 EA, and documents and analyses prepared in connection with, or
referred to within, those NEPA reviews.

The decision to approve the BP Exploration Plan was based on, among other things, the
Categorical Exclusion Reviews (CERs) that MMS conducted at the regional office.54 The MMS
reviewers scrutinized operational impacts on stationary resources, such as marine sanctuaries,
pinnacle trends, topographic relief areas, and shipwrecks. Since the environmental impacts of
accidental events, such as oil spills and blowouts, were analyzed at the lease sale stage, no
analysis was prepared on oil spills and blowouts when the CER for the BP Exploration Plan
approval was prepared. At the time that the Exploration Plan was approved, departmental
awareness of the potential for oil spill impacts was based on previous NEPA analyses and the Oil
Spill Response Plan (OSRP) referenced in the Exploration Plan.

While the MMS NEPA reviewers concluded the CER, the Plan Section in MMS’s Office of
Field Operations compared the worst case oil spill projection to the response and cleanup
capability described in BP’s OSRP, 55 which BP prepared and referenced in its Exploration
Plan.56 BP projected that its exploration activities in Mississippi Canyon Block 252 potentially
could result in a worst case spill of 162,000 barrels per day.57 The BP Exploration Plan also
referenced the OSRP to show that the company was equipped to handle a worst case spill of
300,000 barrels per day.5s This OSRP information is not reflected in MMS’s NEPA or decision
documents.

54 MMS prepared two CERs for its decision to approve the Exploration Plan, both of which used CE 15.4
C(10). The ftrst CER, approved on March 4, 2009, was prepared for the approval of the Initial
Exploration Plan (MMS Control Number: N-09349). The second CER, approved on April 19, 2009, was
prepared for the approval of the Revised Exploration Plan (MMS Control Number: R-04937), which was
amended because of a change in the anchor radius.

55 In this report, the term "Oil Spill Response Plan," or OSRP, refers to the Regional OSRP BP

developed for the drilling rig when it is in place at the well site.

56 30 C.F.R. § 250.227. A project-specific enviroumental impact analysis assessing the potential effects

of proposed exploration activities must be included in an Exploration Plan.

57 BP Initial Exploration Plan at 7-1.

58 !d.
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The CEs used by the agency for the approval of the BP Exploration Plan and the approval of the
Applications for Permit to Drill (APD) for the Macondo well were established in 1981 and 1986,
before deepwater drilling became widespread.59 These CEs provide:

15.4 Categorical Exclusions

C. Permit and Regulatory Functions.

(10) Approval of an offshore lease or trait exploration development/production
plan or a Development Operation Coordination Document in the central or
western Gulf of Mexico (30 CFR 250.2) except those proposing facilities: (1)
In areas of high seismic risk or seismicity, relatively untested deepwater, or
remote areas; or (2) within the boundary of a proposed or established marine
sanctuary, and/or within or near the boundary of a proposed or established
wildlife refuge or areas of high biological sensitivity; or (3) in areas of
hazardous natural bottom conditions; or (4) utilizing new or unusual
technology.

(12) Approval of an Application for Permit to Drill (APD) an offshore oil and gas
exploration or development well, when said well and appropriate mitigation
measures are described in an approved exploration plan, development plan,
production plan, or Development Operations Coordination Document.6°

The complex nature of the agency NEPA reviews and other environmental evaluation, including
references to a variety of environmental studies and evaluations included in separate documents
and analyses, are highlighted by the following chart, which depicts the various documents and
permitting steps for the Macondo exploratory well that CEQ reviewed (see Figure 2).

59 For a discussion of the historical development of deepwater drilling, see infra note 96,

60 As discussed above, see supra note 20, Chapter 15 of Part 516 of DOI’s Departmental Manual sets

forth supplementary requirements for MMS NEPA implementation, including a list of actions that are
designated categorical exclusions. DOI Departmental Manual, Part 516, Chapter 15, Managing the
NEPA Process-MMS, available at elips.doi.gov/app_DM/act_getfiles.cfm?relnum=3625 (last visited on
August 9, 2010). BOEM, as the successor to MMS, will use the MMS NEPA implementing procedures
until they are revised or replaced.
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Figure 2. "CEQ Analysis of Documents and Permitting Steps Related to the 2010 Macondo
well."
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V. Implementation of Guideposts for Additional Reform Efforts

The Bureau of Ocean Energy Management, Regulation and Enforcement (BOEM) has
committed to using the following CEQ recommendations as guideposts as it continues its reform
and reorganization activities:

Tiering and Site-Specific Analysis:

Perform careful and comprehensive National Environmental Policy Act (NEPA)
review of individual deepwater exploration, operation, development, production,
and decommissioning activities, including site-specific information where
appropriate.

Track and take into account all mitigation commitments made in NEPA and
decision documents that are relied upon in determining the significance of
environmental impacts, from the initial Programmatic EIS through site-specific
NEPA analyses and decisions.

BOEM, as the successor agency to the Minerals Management Service (MMS), implements the
Outer Continental Shelf Lands Act (OCSLA) procedures using a logical framework for program
decisions that are tiered to support site-specific decisions regarding oil and gas operations on the
Outer Continental Shelf (OCS). BOEM will ensure that each step of its NEPA process is used to
assist informed decisionmaking, and that agency decisionmakers have a clear understanding of
potential environmental consequences.

Programmatic NEPA analyses and decision documents and other relevant studies are important
reference points for the evaluation of the degree to which environmental impacts assessment
informs agency decisionmaking. It is important that these documents and their analytical bases,
including NEPA documents (many of which are and were posted on the agency website), remain
readily available to the public for as long as they are relied upon in subsequent decisions.

"Tiering" is defined in the Council on Environmental Quality (CEQ) NEPA regulations at 40
C.F.R. § 1508.28 as "the coverage of general matters in broader environmental impact
statements.., with subsequent narrower statements or environmental analyses.., incorporating
by reference the general discussions and concentrating solely on the issues specific to the
statement subsequently prepared." Tiering is appropriate when (1) a NEPA analysis and
document moves from a general program, plan, or policy to a site-specific proposal, or (2) a
NEPA analysis and document examines an action at an early stage of project development and a
supplement is necessary to provide analysis at a later stage. Tiering thus provides a way for
agencies to "focus on the issues which are ripe for decision and exclude from consideration
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issues already decided or not yet ripe.’’61 The use of tiering to reference prior analyses in an
Environmental Impact Statement to address oil spill impacts at the time that subsequent, more
site-specific decisions are made, is implicit in the staged development structure of the OCSLA.
Such use of tiering has been validated by the case law. Tiering can be an effective means to use
prior analysis to allow decisionmakers to shift their focus to new environmental information that
becomes available at subsequent stages of the OCSLA decisionmaking process. However, it is
important that decisionmakers are made aware of the relevant portions of the previous NEPA
environmental analysis to inform their subsequent decisions.

Consistent with these principles, BOEM will reexamine its NEPA implementation policies to
ensure that its use of tiering is both clear and well-defined, and is not being used to limit site-
specific environmental analysis that may be appropriate in certain circumstances, despite the
availability of major, prior environmental reviews and studies.

Programmatic NEPA analysis is an efficient and effective means to address an agency’s
obligations to assess site-specific impacts, but a site-specific review should also be undertaken in
most cases.62 One of the issues in determining whether an agency may rely on prior analyses is
the significance of new information or changed circumstances relevant to the impacts of the site-
specific proposal. At the Exploration Plan approval stage of OCSLA decisionmaking, BOEM
must examine the environmental impacts described in information accompanying the proposed
Exploration Plan and prepare documentation consistent with NEPA.63 The NEPA analysis can
be tiered back to a previous EIS, in order to eliminate "repetitive discussions of the same issues
and to focus on the actual issues ripe for decision at each level of environmental review.’’64

Where site-specific analysis indicates that tiering is not adequate to address potentially
significant environmental effects of the exploration, additional environmental analysis is likely
necessary to meet NEPA’s requirements.65

Agencies are not required to prepare unnecessarily detailed discussions in NEPA analyses if the
relevant detailed discussions are contained in another document and the agency incorporates that
material by reference. Incorporation by reference, however, is only appropriate if "it is

61 40 C.F.R. § 1508.28.

62 ld. § 1502.20.

63 30 C.F.R. § 250.232(c).

64 40 C.F.R. § 1502.20.

65 Vi11. of False Pass v. Clark, 733 F.2d 605, 612-17 (9th Cir. 1984).
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reasonably available for inspection by potentially interested persons within the time allowed for
comment.’’66

As the decisionmaking proceeds to examine a narrower geographic scope, tiered analysis calls
for the assessment of environmental impacts to be more specific to the particular activity,
geography, and impacts presented by the proposal at hand.67 MMS included an analysis of oil
spill impacts as part of its programmatic reviews in the Programmatic EIS and Multi-Sale EIS.
The Programmatic EIS provided a general description regarding the Gulf of Mexico.68 The
Multi-Sale EIS provided additional analysis, considering the potential for one or more spills
greater than 1,000 barrels, and for one or more spills greater than 10,000 barrels, in the Gulf of
Mexico, The Multi-Sale EIS broadly described large oil spills (exceeding 1,000 barrels)
associated with OCS activities as "low-probability events.’’69 Later in the same document, MMS
provided a more specific estimate of the probability of a spill of greater than 1,000 barrels
occurring for the leases in the Central Planning Area over the 40-year life of the OCS program:
"Overall, there is a 69-86 percent chance of at least one or more offshore spills ¯ 1,000 [barrels]
occurring.’’70

In light of this probability, MMS described significant environmental impacts that were
reasonably foreseeable, but generally determined that these impacts would not be catastrophic to
the region, animal populations, and ecosystem.71 MMS then relied on tiering from these EISs

66 40 C.F.R. § 1502.21. Tiering to a document that has not itself been subject to NEPA review is not

permitted because it circumvents the purpose of NEPA. Kern v. U.S. Bureau of Land Mgmt., 284 F.3d
1062, 1073 (9th Cir. 2002).
67 See, e.g., MMS, "Strategy for Postlease NEPA Compliance in Deepwater Areas of the Gulf of

Mexico," available at www.gomr.mms.gov/homepg/regulate/environ/ea_grid/NEPADWSTRATEGY.pdf
("As operations moved into deeper waters, MMS recognized that both the technologies used and the
potentially affected environments were not as well known.").

68 Programmatic EIS, "Environmental Consequences," at IV-28 to IV-105.

69 Multi-Sale EIS at 4-228.

70 ld. at 4-231. The Multi-Sale EIS also referenced a then-pending publication, the "Oil Spill Risk

Analysis: Gulf of Mexico Outer Continental Shelf (OCS) Lease Sales, Central Planning Area and
Western Planning Area, 2007-2012." ld. at 4-231 to -35. The final Oil Spill Risk Analysis, published in
June 2007, reported an overall 94-96% chance of one or more spills greater than 1,000 barrels occurring
from offshore platforms for all the leases in the Central Planning Area over the 40-yem" life of the OCS
program. Ji Zhen-gang, et. al., "Oil Spill Risk Analysis: Gulf of Mexico Outer Continental Shelf (OCS)
Lease Sales, Central Planning Area and Western Planning Area, 2007-2012 and Gulfwide OCS Program,
2007-2046," at 51 (June 2007).

Multi-Sale EIS, "Impact Conclusions," at xi-xiv.



and provided no additional details or analysis in the Lease Sale 206 Environmental Assessment
(EA). Next, the agency prepared Categorical Exclusion Reviews (CERs) for its decisions on the
EPs and then applied Categorical Exclusions (CEs) when approving the Applications for Permit
to Drill. The process for using CERs and CEs was not designed to incorporate oil spill details or
analyses from previous EIS or EA reviews. BOEM NEPA documents should efficiently and
effectively report the analyses undertaken to identify accumulating potential risks, actual risks,
and cumulative impacts with a clear statement of whether there has been or is expected to be an
accumulation of changes that would warrant a more robust, intense look at conditions than in the
past.

The CEQ regulations define "mitigation" as a way to avoid, minimize, rectify, or compensate for
the impact of a potentially harmful action.72 An agency can rely upon mitigation measures in
determining whether an environmental impact is significant,73 An agency can also consider
mitigation measures when determining whether to supplement an Environmental Impact
Statement (EIS).74 II1 order to be effective, a mitigation measure must be supported by analytical
data demonstrating why it will "constitute an adequate buffer against the negative impacts that
may result from the authorized activity.’’75 In order to support a Finding of No Significant
Impact, a mitigation measure must render potential impacts "so minor as to not warrant an
EIS.’’76

As relevant here, MMS relied on mitigation measures to address environmental impacts at the
programmatic level, while later not consistently referencing those mitigation obligations in its
lease- and site-specific analyses.77 This applies to the agency’s analysis of a range of impacts,
including those on tourism, recreation, fisheries, and endangered species. Where furore studies
and mitigation measures are identified as a key component in reaching conclusions regarding

72 40 C.F.R. § 1508.20(a)-(e).

73 Nat’l Parks & Conservation Ass’n v. Babbitt, 241 F.3d 722, 734 (gth Cir. 2001) (holding that
mitigation measures may justify a decision to forego preparing an EIS, if such measures are described and
reasonably analyzed, rather than merely listed).
74 North Slope Borough v. Minerals Mgmt. Serv., 343 Fed. Appx. 272 (9th Cir. 2009) (unpublished
decision).
75 Nat’l Parks & Conservation Ass’n, 241 F.3d at 734.

76 Id.

77 The agency does enforce mitigation committed to in prior documents, and will work to improve the
transparency of this process.
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environmental impacts,78 such studies and measures should be consistently referenced and
carried through in subsequent documents (e.g., leases) and decisions. The Deepwater EA
included a proposal to evaluate certain mitigation measures to prevent and contain oil spills.
These measures did not appear in the Programmatic EIS, the Multi-Sale EIS, the Lease Sale 206
EA, or the Lease Stipulations applicable to Lease Sale 206, the CERs, and the CEs.79

Transparency, Public Accountability, and Sound Decisionmaking:

Ensure that NEPA analyses fully inform and align with substantive decisions at all
relevant decision points; that subsequent analyses accurately reflect and carry
forward relevant underlying data; and that those analyses will be fully available to
the public.

Ensure that NEPA documents provide decisionmakers with a robust analysis of
reasonably foreseeable impacts and include an analysis of reasonably foreseeable
impacts associated with low probability catastrophic spills for oil and gas activities
on the Outer Continental Shelf.

It is important that clearly documented reasoning be accessible to present and future
decisionmakers and their staff, as well as to the public. Important facts, and the conclusions that
stem from them, must be accurately represented to decisionmakers and to the public in NEPA
documents, decision documents, and other decision-related documents. BOEM must ensure that
environmental documentation and agency management highlight information that carries
significant implications for future analyses and decisions. BOEM should provide systematic,
well-documented connections between the facts found in prior decisions and the conclusions
drawn in subsequent decisionmaking. For example, although the risk that a single well will
result in a catastrophic oil spill is very low and may not merit additional analysis, information on
the environmental consequences of a spill can be valuable to a decisionmaker. The agency
should evaluate better integration of this information in its NEPA documents.8°

In identifying potentially significant adverse impacts that could result from a proposed action, an
agency must foresee those consequences which have a low probability of occurrence but could

78 cEQ regulations define "mitigation" as a way to avoid, minimize, rectify, or compensate for the

impact of a potentially harmful action, 40 C,F.R. §§ 1508.20(a)-(e). An agency can rely upon mitigation
measures in determining whether an environmental impact is significant.

79 Deepwater EA at II-60.

80 The Programmatic EIS, the Multi-Sale EIS, and the Lease Sale 206 EA discussed the consequences of

a large spill in the ranges of greater than 1,000 and greater than 10,000 barrels per day, whereas the oil
spill response planning process and BP’s Oil Spill Response Plan discussed spills of a much greater size,
in the range of 162,000 to 300,000 barrels per day. BP Initial EP at 7-1.
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be potentially catastrophic based on credible scientific support.81 In 1986, CEQ amended its
"worst case" regulation to help agencies generate information and discussion of those
consequences of greatest concern to the public and of greatest relevance to the agency’s decision.
The 1986 amendment requires agencies to take affirmative action, not otherwise required in the
EIS process, when there is missing information about a significant adverse impact.8z This is
consistent with the "rule of reason" as applied to the requirement that an agency make a good
faith effort to describe the reasonably foreseeable environmental impacts of a program, even in
the face of missing information. 83

The agency did not deem a catastrophic spill, comparable to the BP Oil spill, to be a reasonably
foreseeable impact, based on historical information on spills in U.S. OCS waters. Since April
20, 2010, that assumption will be revised, and BOEM will take steps to incorporate catastrophic
risk analysis going forward.

Where incomplete or unavailable information regarding the effects of a catastrophic spill from
exploratory drilling can be obtained without excessive costs, a Federal agency proposing to

8~ CEQ regulations provide a specific procedure for "evaluating reasonably foreseeable significant

adverse effects on the human environment" when "there is incomplete or unavailable information." 40
C.F.R. § 1502.22. First, "the agency shall always make clear that such information is lacldng." Id. If
this information is "essential to a reasoned choice among alternatives and the overall costs of obtaining it
are not exorbitant," then the agency must obtain and include the information, ld. § 1502.22(a). "If the
information relevant to reasonably foreseeable significant adverse impacts cannot be obtained because the
overall costs of obtaining it are exorbitant or the means to obtain it are not known," the agency must
include the following in the environmental impact statement:

(1) A statement that such information is incomplete or unavailable; (2) a statement of the relevance of
the incomplete or unavailable information to evaluating reasonably foreseeable significant adverse
impacts on the human environment; (3) a summary of the existing credible scientific evidence which
is relevant to evaluating the reasonably foreseeable significant adverse impacts on the human
environment; and (4) the agency’s evaluation of such impacts based upon theoretical approaches or
research methods generally accepted in the scientific community.

Id. § 1502.22(b). This requirement applies to those events with potentially catastrophic consequences,
"even if their probability of occurrence is low, provided that the analysis of impacts is supported by
credible scientific evidence, is not based on pure conjecture, and is within the rule of reason." ld. at §
1502.22(b)(4).

82 National Environmental Policy Act Regulations; Incomplete or Unavailable Information, 51 Fed. Reg.
15,618, 15,625 (April 25, 1986).

83 See Scientists Institute for Public Information v. Atomic Energy Commission, 481 F.2d 1079, 1092

(D.C. Cir. 1973); Sierra Club v. Sigler, 695 F.2d 957, 974 (5th Cir. 1983) (holding that the probable
remoteness of an impact does not excuse an agency from an evaluation of those impacts when there is a
body of data with which an evaluation can be made which is not unreasonably speculative).
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approve such activity is obliged to consider such information. 84 The "overall costs for
obtaining" information should be interpreted as including financial and other costs, such as cost
in terms of time.85 The applicable CEQ regulation "retains the duty to describe the consequences
of a remote, but potentially severe impact, but grounds the duty in evaluation of scientific
opinion rather than in the framework of a conjectural ’worst case analysis.’’’86 The regulation
applies to those situations in which the nature of the effect is reasonably foreseeable but its
extent is not. 87

A Finding of No Significant Impact can also be supported by risk assessment in an
Environmental Assessment disclosing that the possibility of impact is remote.88 However,
NEPA is designed to assure that adequate information exists regarding a proposed agency action
so that a decisionmaker can assess whether or not there are relevant impacts. A proposed action
where "the possible effects on the human environment are highly uncertain or involve unique or
unknown risks" is a factor in favor of a finding that its effects are "significant" under the NEPA
implementing regulations. 89

BOEM should identify potentially catastrophic environmental consequences and accurately
assess them as part of its decisionmaking. As the CEQ regulations state, "It]he agency shall
independently evaluate the information submitted and shall be responsible for its accuracy’’9° and
"[a]gencies shall [e]nsure the professional integrity, including scientific integrity, of the
discussions and analyses in environmental impact statements.’’91 As relevant here, MMS
identified significant catastrophes--such as "Ixtoc I," a Mexican offshore well blowout in 1979
that leaked 10,000-30,000 barrels ofoil per day for nine months--and their impacts. The Multi-

84 40 C.F.R. § 1502.22. See, e.g., Tribal Village of Akutan v. Hodel, 869 F.2d 1185, 1192 (9th Cir.

1988); North Slope Borough v. Andrus, 642 F.2d 589, 605-06 (D.C. Cir. 1980); Vill. of False Pass v.
Clark, 733 F.2d 605, 614 (9th Cir. 1984).
85 National Environmental Policy Act Regulations; Incomplete or Unavailable Information, 51 Fed. Reg.

at 15,622.

86 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 354-55 (1989) (quoting National

Environmental Policy Act Regulations; 50 Fed. Reg. 32,234, 32,237 (Aug. 9, 1985)).

87 Mid States Coal. for Progress v. Surface Transp. Bd., 345F.3d 520, 549 (8th Cir. 2003).

88 City of New York v. U.S. Dep’t. of Transp., 715 F.2d 732, 745 (2d Cir. 1983), cert. denied, 465 U.S.

1055 (1984).

89 40 C.F.R. § 1508.27(b)(5).

9~ ld. § 1506.5.

91 ld. § 1502.24.
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Sale EIS discussed Ixtoc I when analyzing the impacts of oil spills on individual resources. 92

The Ixtoc I spill was not included as part of the spill probability analysis because it occurred
outside U.S. waters. 93

BOEM will ensure that potentially catastrophic consequences will be identified, assessed, and
considered as part of its decisionmaking. Already, in June 2010, BOEM has issued a Notice to
Lessees and Operators (NTL) No. 2010-N06 rescinding provisions of a previous NTL (NTL No.
2008-G04) that had limited the amount of information that operators and lessees were required to
submit with their exploration and development plans, including information regarding blowout
scenarios and worst case discharge scenarios.94 Pursuant to NTL No. 2010-N06, blowout
scenarios and worst case discharge scenarios must be provided to BOEM for new and
previously-submitted plans. 95

Categorical Exclusions:

Review the use of categorical exclusions for OCS oil and gas exploration and
development in light of the increasing levels of complexity and risk--and the
consequent potential environmental impacts--associated with deepwater drilling.
Determine whether to revise these categorical exclusions.

Continue efforts to seek amendments to the OCSLA to eliminate the 30-day
decisional timeframe for approval of submitted Exploration Plans.

BOEM will review the use of the CEs set forth in Section 15.4 of the Department of the
Interior’s Departmental Manual. This review will begin with the applicability of a CE for
Exploration Plans, which closely precedes seabed-disturbing activities in deepwater areas of the
central or western Gulf of Mexico, and will determine if the process:

92 Multi-Sale EIS at 4-238, -259 (Marine Waters), -281(Sea Turtles), -286 (Coastal and Marine Birds), -
350 (Endangered and Ttn’eatened Fish).

93 As such, the Ixtoc spill does not appear in a chart of historical spills MMS compiled in the Multi-Sale

EIS. Multi-Sale EIS, vol. II at 132, table 4-33.

94 Infolwnation Requirements for Exploration Plans and Development Operations Coordination

Documents, NTL No. 2008-G04 available at
www.gomr.rnm.~.gov/homepg/regulate/regs/ntls/2008NTLs/08-g04.pdf (last visited on August 11, 2010).

95 Information Requirements for Exploration Plans, Development and Production Plans, and

Development Operations Coordination Documents on the OCS, NTL No. 2010-N06 (June 18, 2010)
available at www.gomr_rnrn.~.gov/homepgiregulate/regs/ntls/2010NTLs/10-n06.pdf (last visited on
August 11, 2010).
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Brings before the decisionmaker(s) the environmental analysis, including that pertaining
to risk assessments and oil spill effects, set forth in the governing EIS;

Considers whether new information or circumstances have arisen since the original
analysis that require supplementation of that analysis;

Addresses whether any aspect of the proposed deepwater drilling constitutes grounds for
applying one or more of the Extraordinary Circumstances set forth at 43 C.F.R. § 46.215;
and

4. Adequately documents the foregoing.

As oil exploration and production moves further offshore, with an increasing number of wills
drilled in deeper waters with more complex technologies and concomitant risk, BOEM
recognizes that the basis for a categorical exclusion for these deepwater activities needs to be
reexamined in light of the increasing number of deepwater wells drilled over time.96
Furthermore, the technology for drilling deepwater wells evolved substantially in the 1990s.

The establishment of a categorical exclusion requires the agency to make a reasoned decision
based on all the relevant factors and information. Establishment of a categorical exclusion must
be supported by documentation showing that the categorized actions have neither individually
nor cumulatively significant effects on the environment.97 This may require a cumulative impact
analysis.98 Where the actions sought to be included within a category are not routine
administrative matters but carry the potential for environmental effects, the agency should
document: adequate consideration of the unique characteristics of the applicable geographic
areas; the degree to which effects on the quality of the environment are controversial or the risks
are unknown; the degree to which the categorical exclusions might establish a precedent for
future actions with significant effects or represent a decision in principle about future
considerations; the degree to which the actions might affect endangered species; and whether
there are cumulative impacts.99

96 See statistics on deepwater drilling supra note 36.

97 40 C.F.R. § 1508.4.
98 See Sierra Club v: Bosworth, 510 F.3d 1016, 1027
99 ./d. The Department of the Interior extraordinary circumstances are codified at 43 C.F.R. § 46.215, and

are available at www.doi.gov/oepc/nepafr.html (last visited on July 26, 2010).
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An agency’s CE procedures must "provide for extraordinary circumstances in which a normally
excluded action may have a significant environmental effect.’’x°° As a general matter, an
"agency’s interpretation of the meaning of its own categorical exclusion should be given
controlling weight unless plainly erroneous or inconsistent with the terms used in the
regulation.’’1°1 When an action falls within a CE, and an agency reasonably uses an established
CE and determines that a proposed action falls within the activities described in a CE and that
there are no extraordinary circumstances, further NEPA analysis is unnecessary. 102 An agency
satisfies NEPA if it applies its CEs and determines that neither an EA nor an EIS is required, so
long as the application of the CE to the facts of the particular action is not arbitrary and
capricious. !03

The decision to apply the CE will require documentation in circumstances where a record is
necessary for agency, public, or judicial review. 104 The agency must be prepared to furnish a
documented explanation for why the action does not fall within any of its identified
extraordinary circumstances. 105 In this regard, BOEM will ensure that it has an adequate system
for reviewing the continued validity of its CE for the western and central Gulf in the
progressively more complex environment of deepwater operations. The agency should also
address not only the bases for this CE (i.e., whether exploration has individually or cumulatively
significant environmental consequences), but also its reliance on tiering and previous
environmental documents during the extraordinary circumstances review and analysis.

The agency had in place a CER process intended to determine whether "extraordinary
circumstances" are present such that an Environmental Assessment should be prepared in
connection with the review of plans. Going forward, BOEM intends to review its interpretation
of the threshold requirement of "extraordinary circumstances," which is likely to increase the
number of plans and APDs that are subjected to additional environmental reviews prior to
approval. It is anticipated, for example, that for the foreseeable future, Exploration Plans

100 40 C.F.R. § 1508.4.
101Alaska Ctr. for the Env’t v. U.S. Forest Serv., 189 F.3d 851,857 (9th Cir. 1999).

102California v. Norton, 311 F.3d 1162, 1176-77 (9th Cir. 2002).

103Bicycle Trails Council ofMarin v. Babbitt, 82 F.3d 1445, 1456 & n.5 (9th Cir. 1996).

104 Califomia v. Norton, 311 F.3d at 1176.

1o5 ld. at 1177 ("Where there is substantial evidence in the record that exceptions to the categorical

exclusion may apply, the agency must at the very least explain why the action does not fall within one of
the exceptions.").
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associated with deepwater drilling activities will be evaluated through preparation of an EA.
This will require an additional commitment of resources by BOEM.

Both CEQ and DOI recognize that the statutory requirement that the Secretary of Interior
approve Exploration Plans within thirty days, as set forth in the Outer Continental Shelf Lands
Act (OCSLA),.may impose constraints on the agency’s ability to undertake a more complete
environmental review in every instance. 106 That is why the Administration has requested that
Congress amend the OCSLA to provide more time to conduct additional environmental reviews,
when appropriate. While BOEM should continue its efforts to secure relief from this very short
timeframe, even under current law rigorous NEPA analysis is needed. BOEM may have
discretion under the existing regulatory structure to establish when an application is complete
and the thirty-day review period begins. BOEM will work with operators to ensure that the
required information is complete and enables BOEM to perform all appropriate NEPA analysis.
In some instances this may require new information in order for plans to be deemed complete.
BOEM should consistently avail itself of this flexibility where needed.

Changed Circumstances:

:Consider supplementing existing NEPA practices, procedures, and analyses to
reflect changed assumptions and environmental conditions, due to circumstances
surrounding the BP Oil Spill.

The BP Oil Spill constitutes significant new information and circumstances that may require
reevaluation of some conclusions reached in prior NEPA reviews and other environmental
analyses and studies. Specifically, conclusions may change about the likelihood, magnitude, and
environmental impacts of a major spill in connection with OCS oil and gas drilling activities.
The results of investigations into the cause of the spill and the impact of additional safety
requirements that are being imposed in the wake of the BP Oil Spill undoubtedly will play a role
in evaluating the nature and scope of additional environmental analysis that may be required.
The Deepwater EA, completed in May 2000, recommended that additional analysis associated
with potential deepwater drilling-related risks be undertaken. 107

106 43 U.S.C. § 1340(e)(1).

107 Deepwater EA at II-16 to -17. After the Deepwater EA was prepared, the following studies and
reports were published: William W. Schroeder & Carolyn F. Woods, eds., Workshop On Deepwater
Environmental Studies Strategy: A Five-Year Follow-Up and Planning for the Future (2002), available at
www.gomr.mms.gov/PI/PDFImages/ESPIS/2/2108.pdf (last visited on August 10, 2010); Mark C.
Bentqeld & Richard F. Shaw, Potential Spatial and Temporal Vulnerability Of Pelagic Fish Assemblages
in the Gulf of Mexico to Surface Oil Spills Associated with Deepwater Petroleum Development (Coastal
Marine Inst., 2005), available at www.gomr.mms.gov/PI/PDFImages/ESPIS/2/2957.pdf (last visited on
August 10, 2010); Thomas M. Grieb, et al., Effects Of Subsea Processing On Deepwater Environments In
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BOEM agrees that additional environmental analysis should be undertaken to address these
issues, including a review of the types of impacts that should be evaluated in environmental
documents (e.g., the types of catastrophic events analysis that should be undertaken).

Agencies are required to prepare supplements to either draft or final Environmental Impact
Statements if major federal action remains and either "(i) the agency makes substantial changes
in the proposed action that are relevant to environmental concerns; or (ii) there are significant
new circumstances or information relevant to environmental concerns and bearing on the
proposed action orits impacts.’’1°8 As the Supreme Court has held, supplementation is not
necessary "every time new information comes to light after the EIS is finalized," but rather "an
agency should apply a ’rule of reason’" and determine if supplementation is necessary by
considering "the value of the new information to the still pending decisionmaldng process.’’1°9 A
supplemental EIS must be prepared "[i]f ’major Federal actio[ns]’ remain, and if the new
information is sufficient to show that the remaining action will ’affect the quality of the human
environment’ in a significant manner or to a significant extent not already considered.’’11°

Agencies are required to make "a reasoned evaluation of the relevant information," and
substantial deference is due the agency’s expertise in resolving scientific factual disputes
regarding the information’s significance. 111 Significant new circumstances or information is
identified by applying a factor test considering aspects of the effect’s context and "intensity."
Among the "intensity" factors is "the degree to which the possible effects on the human
environment are highly uncertain or involve unique or unknown risks." ~3 To require

The Gulf Of Mexico (2008), available at www. gomr.mms, gov/PI/PDFImages/ESPIS/4/4310.pdf (last
visited on August 10, 2010); and Stephen Matsutani & E. Eric Adams, Experimental and Analytical Study
of Multi-phase Plumes in a SO’atified Ocean with Application to Deep Ocean Spills, (2005), available at
www.boemre.gov/tarprojects/324.htm (last visited on August 10, 2010). The Programmatic EIS, the
Multi-Sale EIS, and the Lease Sale 206 EA did not incorporate any of these studies by reference.

108 40 C.F.R. § 1502.9(c). See also Commonwealth of Massachusetts v. Watt, 716 F.2d 946, 949-50 (1st
Cir. 1983) (upholding district court injunction of oil lease sale, and requiring DOI to supplement lease
sale EIS in order to present decisionmaker with significant new information regarding estimate of amount
of oil in tracts to be leased).

109 Marsh v. Oregon Natural Resources Council, 490 U.S. 360, 374 (1989).

110 _/d, at 374.

111 ld. at 385.

112 40 C.F.R. § 1508.27.

113 Id. § 1508.27(b)(5).
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supplementation, the new information must provide "a seriously different picture of the
environmental landscape such that another hard look is necessary." 114

The duty to supplement applies equally to Environmental Impact Statements and Environmental
Assessments. 115 Case law has characterized the leasing, exploration, production, and
development of oil and gas sites and facilities, and the production and decommissioning stages
as independent, self-contained stages of the OCSLA process with distinct NEPA
requirements. 116 Where circumstances have changed or new information has been obtained that
significantly alters the conclusions of existing NEPA analyses, decisions at later stages must rest
on new NEPA analyses, 117

BOEM considers the fact and effects of the BP Oil Spill requires revisiting prior assessments of
the risk of catastrophic spills and their probability analysis. The significance of this information
and the effects of the BP Oil Spill will need to be assessed throughout the OCSLA
decisionmaking processl To the extent that the effects of a catastrophic spill have been projected
or modeled, that analysis would have to be compared to the effects of this spill to provide current
information to the decisionmaker.

Additional Considerations

Ultimately, the goals under NEPA will not be achieved without the full participation of other
Federal agencies. One of NEPA’s great strengths is the opportunity it provides for all agencies
with jurisdictional interest to involve themselves in the Federal decisionmaking process. Active
involvement by external agencies overseeing natural resources held in public trust, through their
NEPA programs, is often where "the rubber meets the road" under the NEPA process. Without
this involvement, decisions are allowed to be made in an agency vacuum. Because NEPA
mandates an open and inclusive process, relevant information that :might otherwise be
overlookedby an action agency is brought to thetable and an invaluable opportunity to exchange
and address contrasting points of view is realized. Better project decisions and better
environmental decisions are made as a result. Further, Federal agencies are appropriately held
accountable for meeting their regulatory obligations through the exercise of their roles in these

114 Wisconsin v. Weinberger, 745 F.2d 412, 418 (7th Cir. 1984).

115 Idaho Sporting Cong. v. Thomas, 137 F.3d 1146, 1152 (9th Cir. 1998).

~16 See, e.g., Vill. of False Pass, 733 F.2d at 614.

1~7See Blanco v. Burton, 2006 WL 2366046 (E.D. La. 2006) slip op. at 12-13.
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decisions. The NEPA process documents this Federal agency decision process. The
Administration encourages Federal agencies to review their NEPA programs to ensure that they
have the resources and institutional support needed to maintain a Strong involvement in Federal
action agency decisionmaking and that those Federal agencies ensure that NEPA resources are
available to fulfill this effort.
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VI. Public Views

Public comments were solicited for CEQ’s thirty-day review period of the Minerals Management
Service’s NEPA policies, practices, and procedures regarding Outer Continental Shelf (OCS) oil
and gas exploration and development. The following questions were provided to assist CEQ’s
review:

What are substantive issues that should be analyzed in each of the tiered NEPA
submissions, from 5-year plan to well permit?

Does this sequence of permitting stages (and associated NEPA submissions) allow for
comprehensive evaluation of all relevant issues?

What have been past industry and agency experiences with categorical exclusions?

Has the categorical exclusion designation been an effective tool for reducing
unnecessary paperwork without compromising the robustness of the NEPA analysis?

To what degree has public engagement been a part of the agency NEPA practice,
particularly as it deals with categorical exclusions?

What resources are available in Federal, tribal, state, and local government agencies
with a stake in OCS oil and gas exploration and development?

As of August 9, 2010, CEQ has received thirty comments on a number of specific issues
including: the agency tiered environmental analysis process; the use of categorical exclusions;
and increased involvement from other agencies and the general public.

A. Tiered Process

General comments on the agency tiered environmental analyses state that EISs need to be
prepared with a higher level of specificity. With proper analysis, tiering can be used to avoid
unnecessary repetition in documents and provide for more focused, site-specific, analyses that
are appropriate for the later stages of the Outer Continental Shelf Lands Act (OCSLA) process.
While the agency’s reliance on a tiered NEPA analysis is consistent with the approach used by a
number of other Federal agencies, comments stated that environmental assessments at the
planning stages were too general and provided only minimal NEPA review for individual lease
sales and the exploration and production plans that followed.

Public comments included statements that individual lease sales should require an EIS that
comprehensively evaluates all stages of OCS activity. Comments suggested that this would
evaluate the risk of oil spills at each tier of the NEPA process, would provide a thorough
cumulative impacts analysis, and would facilitate preparing a containment and cleanup plan to
handle a worst-case scenario oil spill.
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B. Categorical Exclusions

Comments received stated that under NEPA and the OCSLA, environmental review is required
at every stage of oil and gas development. The public commented on the approval of exploration
and development plans without an Environmental Assessment or Environmental Impact
Statement. Commenters asserted that Categorical Exclusions (CEs) have been applied without
good judgment and proper implementation of NEPA. Comments stated that the 1986 CEs note
the following exceptions for the use of CEs involving offshore leasing and development when
the facility is proposed for the central or western Gulf of Mexico: relatively untested deepwater,
within or near the boundary of a proposed or established wildlife refuge or areas of high
biological sensitivity, and when the facility is utilizing new or unusual technology. ~ Comments
suggest the agency has avoided further analyses and public participation by its use of CEs.

Public comments recommended that CEQ clarify CE reviews to help the agency comply with
NEPA. Comments pointed out that CEs are only applicable to "actions which do not
individually or cumulatively have a significant effect on the human environment."118

C. 30-Day Comment Period

Concerns were expressed regarding the limited thirty-day time frame for commenting on the
CEQ review of agency NEPA documents and practices. Commenters asserted that they did not
have enough time to adequately examine, understand, and comment on the environmental
documents associated with OCS oil and gas exploration and development plans. Although the
public comment period was scheduled to end on June 17, 2010, later comments were received
and considered.

D. Participation among Federal Agencies

Commenters asserted that increased participation among other Federal agencies and the public
would allow for greater transparency and more substantive analyses. General recommendations
include: a greater presence from the National Oceanic and Atmospheric Administration
(NOAA); a recommendation that NOAA should receive funds to collect biological and
oceanographic information in the OCS regions; and a recommendation that, consistent with 42
C.F.R. § 1502.22, such information be required to be produced before new areas are opened for
seismic exploration and leasing.

NOAA’s role as a cooperating agency should extend beyond EIS preparation by adopting
regulations requiting BOEM to justify deviation from recommendations made by its sister
agency, and suggest that Congress amend the OCSLA to accord NOAA further deference,

118 40 C.F.R. § 1508.4.
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particularly at the planning and leasing stages of OCS review. According to commenters, by
encouraging cooperation among agencies, all the agencies can develop standard protocols for
data collection during construction, operation, and decommissioning.

E. General Comments

Comments were also received regarding the role of the Department of the Interior and the
promulgation of specific regulations for N~PA implementation. Commenters suggested that
procedures should be published as rules rather than as guidelines to ensure compliance. Some
public comments also stated that requiting standard data collection methods for all proposed
facilities is essential to establishing consistency in all facilities’ NEPA implementationl

###
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Appendix A

Acronyms

APD- Application for Permit to Drill

BOEM- Bureau of Ocean Energy Management, Regulation and Enforcement

CE- Categorical Exclusion

CER- Categorical Exclusion Review

CEQ- Council on Environmental Quality

CFR- Code of Federal Regulations

DOI- Department of the Interior

EA- Environmental Assessment

EP- Exploration Plan

EIS- Environmental Impact Statement

FONSI- Finding of No Significant Impact

FONNSI- Finding of No New Significant Impact

FPSO- Floating Production, Storage, and Offloading

GOM- Gulf of Mexico

MMS- Minerals Management Service

NEPA- National Environmental Policy Act

NOAA- National Oceanic and Atmospheric Administration

NTL- Notice to Lessees

OCS- Outer Continental Shelf

OCSLA- Outer Continental Shelf Lands Act

OSRP- Oil Spill Response Plan

PFP- Proposed Final Program
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List of Preparers

Appendix B

Horst Greczmiel has served as the Associate Director for NEPA Oversight at the Council on
Environmental Quality for the past eleven years. He earned a law degree from Rutgers Law
School-Camden and an L.L.M. from George Washington University in Environmental Law. Mr.
Greczmiel worked as an environmental attorney with the U.S. Army for several years before
moving to the Office of Environmental Law at U.S. Coast Guard Headquarters, where he led
policy development for NEPA compliance. Mr. Greczmiel is one of the country’s leading
experts on NEPA.

Gary Guzy serves as the Deputy Director and General Counsel at the Council on Environmental
Quality. He received his law degree from Cornell University and served as both Senior Counsel
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Memorandum

From:

Walter Cruiekshank
Deputy Director, Bureau of Ocean Energy Management, Enforeement and
Regulation

Robert LaBelle
Acting Associate Director for Offshore Energy and Minerals Management

Michael R. Bromwich
Director, Bureau of Ocean Energy Management, Enforcement and Regulation

Subject: Use of Categorical Exclusions in Gulf of Mexico Region

On August 16, 2010, the Council on Environmental Quality (CEQ) issued its "Report
Regarding the Minerals Management Service’s National Environmental Policy Act Policies,
Practices, and Procedures as They Relate to Outer Continental Shelf Oil and Gas Exploration and
Development," which was prepared in close consultation with the Department of the Interior
(DOI) and the Bureau of Ocean Energy Management, Regulation and Enforcement (BOEM).
Among other things, this report reflects that BOEM has committed to reviewing its use of
categorical exclusions for outer continental shelf (OCS) oil and gas exploration and drilling in
light of the increasing levels of complexity and risk- and the consequent potential
environmental impacts - associated with deepwater drilling. This is consistent with CEQ
regulations directing all federal agencies to periodically review their National Environmental
Policy Act (NEPA) policies and procedures.~

As reflected in this report, and in light of the Deepwater Horizon incident, BOEM is
reviewing the use of categorical exclusions for offshore activities under NEPA and its
implementing regulations. In the near future, BOEM will issue a Federal Register notice
announcing a formal process for the comprehensive review and evaluation of its use of
categorical exclusions in relation to offshore oil and gas exploration and drilling activities.

During the period in which this comprehensive review of BOEM’s use of categorical
exclusions is taking place, and until further notice, I direct that BOEM shall narrow its use of
categorical exclusions.

Specifically, I am directing BOEM not to use categorical exclusions 516 DM 15.4.C(10)
and 516 DM 15.4.C(11) for NEPA review requirements on plans that propose to conduct an
activity that requires an Application for Permit to Drill (APD) and involves use ofa subsea
blowout preventer (BOP) or a surface BOP on a floating facility. The Secretary identified these
drilling activities as involving heightened safety hazards and associated environmental risks, and
these activities currently are subject to the Secretary’s July 12, 2010 suspension. If and when the

40 C.F.R. § 1507.3(a).



July 12 suspension is no longer in force, all plans submitted for approval that propose an activity
that involves a subsea BOP or a surface BOP on a floating facility shall be subject to an
environmental assessment (EA).

With respect to all other plans, BOEM shall conduct a categorical-exclusion review
(CEK). Each CER. shall involve an assessment of whether any factors - including, for example,
proposed use of new or unusual technology, the presence of high H2S, or proximity to a
biological bank - exist such that the plan involves an extraordinary circumstance (EC) and,
therefore, an EA shall be performed. Each CER shall include an oil spill response verification
review. Among other things, this review will evaluate whether the plan’s worst ease discharge
(WCD) or peak production volume is greater than the WCD reported in the corresponding Oil
Spill Response Plan (OSRP). If the plan WCD or peak production volume is greater than that
reported in the OSRP, BOEM will perform an EA on the action.

This directive does not affect the use of any other Departmental or Bureau categorical
exclusion, as designated in the Departmental Manual or regulations.

Please advise program officials accordingly.

Michael R. Bromwieh ’
Director, Bureau of Ocean Energy
Management, Regulation and Enforcement

Date:
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February 18, 2010

MEMORANDUM FOR HEADS OF FEDERAL DEPARTMENTS AND AGENCIES

FROM:

SUBJECT:

NANCY H. SUTLEY, Chair, Council on Environmental Quality

ESTABLISHING AND APPLYING CATEGORICAL EXCLUSIONS UNDER THE
NATIONAL ENVIRONMENTAL POLICY ACT

In this Memorandum, the Council on Environmental Quality (CEQ) proposes guidance on
establishing, applying, and revising categorical exclusions in accordance with Section 102 of the National
Environmental Policy Act (NEPA), 42 U.S.C. § 4332, and the CEQ Regulations for Implementing the
Procedural Provisions ofNEPA,a The guidance memorandum does not establish new requirements.
CEQ’s interpretation of NEPA is entitled to deference. Andrus v. Sierra Club, 442 U.S.347, 358 (1979).
CEQis providing this draft guidance for public review and comment. CEQ intends to issue final
guidance expeditiously after reviewing public comment. CEQ does not intend for this guidance to
become effective until issued in final form.

I. INTRODUCTION

A "categorical exclusion" describes a category of actions that do not typically result in individual
or cumulative significant environmental effects or impacts. When appropriately established and applied,
categorical exclusions serve a beneficial purpose. They allow Federal agencies to expedite the
environmental review process for proposals that typically do not require more resource-intensive
Environmental Assessments (EAs) or Environmental Impact Statements (EISs).

The CEQ Regulations define "categorical exclusion" at 40 Code of Federal Regulations (CFR) §
1508.4:

"Categorical exclusion" means a category of actions which do not individually or
cumulatively have a significant effect on the human environment and which have been found
to have no such effect in procedures adopted by a Federal agency in implementation of these
regulations (§ 1507.3) and for which, therefore, neither an environmental assessment nor an
environmental impact statement is required. An agency may decide in its procedures or
otherwise, to prepare environmental assessments for the reasons stated in § 1508.9 even
though it is not required to do so. Any procedures under this section shall provide for
extraordinary circumstances in which a normally excluded action may have a significant
environmental effect.

Before applying a categorical exclusion, a Federal agency reviews a proposed action to ensure
there are no factors that merit analysis and require documentation in an EA or EIS. This review assesses

1 Council on Environmental Quality, "Regulations for Implementing the Procedural Provisions of the National

Environmental Policy Act," 40 C.F.R. Parts 1500-1508 (Nov. 1978), available at
http://ceq.hss.doe.gov/nepa!regs/ceq/toc_ceq.htm.



whether there are any °’extraordinary circumstances" to determine whether the application of a categorical
exclusion is appropriate. Extraordinary circumstances are a required element of all Federal agency
National Environmental Policy Act (NEPA) implementing procedures.2

Though categorical exclusions have been one method used since the 1970s to satisfy Federal
agencies’ NEPA obligations, the expansion of the number and range of activities categorically excluded
combined with the extensive use of categorical exclusions has underscored the need for guidance about
the promulgation and use of CEs. An inappropriate reliance on categorical exclusions may thwart the
purposes of NEPA, compromising the quality and transparency of agency decisionmaking as well as the
opportunity for meaningful public participation and review. Categorical exclusions are the most
frequently employed method of complying with NEPA, underscoring the value for guidance on the
development and use of categorical exclusions3 Previously, CEQ established the CEQ NEPA Task Force,
made up of senior agency.experts, to review, improve, and modernize NEPA implementation. The Task
Force recommended CEQ issue clarifying guidance to promote the consistent and appropriate
development and use of categorical exclusions.4 This guidance addresses that recommendation.

This guidance is provided to assist Federal agencies in establishing and applying Categorical
exclusions under NEPA. It addresses the substantive and procedural predicates for establishing
categorical exclusions. This guidance is limited to categorical exclusions established by Federal agencies
pursuant to 40 C.F.R. § 1507.3.5 It is based on CEQ regulations and guidance, legal precedent, and
agency NEPA experience. In accordance with 40 C.F.R. § 1507.1 of the CEQ Regulations, the intent of
this guidance is to afford agencies flexibility in developing and implementing categorical exclusions
while ensuring categorical exclusions are administered to further the purposes of NEPA and the CEQ
implementing regulations.

The guidance addresses how to:

Establish categorical exclusions by outlining the process required to establish a categorical
exclusion.
Use public involvement and documentation to help defme and substantiate a proposed
categorical exclusion.
Apply an established categorical exclusion, and determine when to prepare documentation
and involve the public.
Conduct periodic reviews of categorical exclusions to assure their continued appropriate use
and usefulness.

2 40 C.F.R. § 1508.4.

3 See the CEQ reports to Congress at http://ceq.hss.doe.gov/nepa/nepanet.htm. This speaks to the wide use of

categorical exclusions and therefore the value of clearer guidance.

4 Council on Environmental Quality, "The NEPA Task Force Report to the Council on Environmental Quality -
Modernizing NEPA Implementation," (Sep. 2003), available at http://ceq.hss.doe.gov/nt-f/report/index.html.

5 This guidance does not address categorical exclusions established by Congress, as their use is governed by the
terms of specific legislation and its interpretation by the agencies charged with implementation of that statute and
NEPA.



II. ESTABLISHING NEW CATEGORIC~ EXCLUSIONS

A. The Purpose for Establishing New Categorical Exclusions6

Agencies should establish new categorical exclusions to eliminate unnecessary paperwork and
effort reviewing the environmental effects of categories of actions that, absent extraordinary
circumstances, do not have significant environmental effects. By establishing new categorical exclusions
and using them appropriately, agencies can focus their environmental review efforts on proposals that
warrant preparation of an EA or an EIS.7 Thus, categorical exclusions should be established as an
integral part of an agency’s NEPA program that ensures agency capacity to implement NEPA, the CEQ
regulations, and the agency implementing procedures,8 and identifies actions that "normally" do or do not
require environmental impact statements and environmental assessments in its implementing procedures.9

B. Conditions Warranting a New Categorical Exclusion

Federal agencies should develop and propose a categorical exclusion whenever they identify a
category of actions that under normal circumstances does not have, and is not expected to have,
significant individual or cumulative environmental impacts. Agency actions that are typically subject to
categorical exclusion are readily identified based on a considered determination that the activities are
expected to have no significant environmental effects (e.g., administrative activities [such as payroll
processing], conducting surveys and data collection, and routine procurement of goods and services [such
as office supplies]). Other potential categorical exclusions may be identified after conducting NEPA
reviews, mission changes, or the addition of new responsibilities. Federal agencies typically propose
new categorical exclusions after they gain experience with new activities, perhaps through new legislation
or an administrative restructuring, and determine the environmental consequences are not significant]°

Other activities may be more variable in their environmental effects and therefore require a more
detailed description to ensure the category is limited to actions that have been shown not to have
individual or cumulatively significant effects. For example, the status and sensitivity of environmental
resources vary across the nation; consequently, it may be appropriate to categorically exclude a category
of actions in one area or region rather than across the nation as a whole. Federal agencies should consider
establishing categorical exclusions limited to those regions or areas where an agency can conclude the
actions will not have significant environmental effects individually or cumulatively.

C. The Elements of a Categorical Exclusion

1. Categorical Exclusion

6 This guidance applies to agencies establishing new or revised categorical exclusions, and uses the term "new" to
include revisions or modifications that are more than administrative (e.g., revisions to update outdated office or
agency title) or editorial (e.g., correcting spelling or typographical errors).

7 40 C.F.R. §§ 1500.4(p) and 1500.5(k).

8 40 C.F.R. § 1507.2.

940 C.F.R. § 1507.3.

~0 When legislative or administrative restructuring creates a new agency or realigns an existing agency, the agency

will need to determine if the decisionmaking processes have changed and then develop new NEPA procedures that
align the NEPA and other environmental planning processes with agency decisionmaking.



Prior CEQ guidance generally addresses the crafting of categorical exclusions:

The Council encourages the agencies to consider broadly defined criteria which characterize
types of actions that, based on the agency’s experience, do not cause significant
environmental effects. If this technique is adopted, it would be helpful for the agency to offer
several examples of activities frequently performed by that agency’s personnel which would
normally fall in these categories. Agencies also need to consider whether the cumulative
effects of several small actions would cause sufficient environmental impact to take the
actions out of the categorically excluded class,1~

The text of a proposed categorical exclusion should clearly define the category of actions, as well
as any physical, temporal, or environmental factors that would constrain its use. Physical constraints are
spatial limits on the extent of the action (e.g., distance or areas). Temporal and environmental constraints
are limits on the time when a particular categorical exclusion is applicable (e.g., seasons or nesting
periods in a particular environmental setting) or limits on the number of actions that can rely upon a
categorical exclusion in a given area or timeframe. Federal agencies that identify these constraints can
better ensure a new categorical exclusion is neither too broadly nor too narrowly defined.

Agencies are encouraged and, in the case of broad categorical exclusions should, provide
representative examples of the types of activities the categorical exclusion covers. This will provide
further clarity and transparency regarding the category of actions covered by the categorical exclusion.

When developing a categorical exclusion, Federal agencies must be sure the proposed category is
reflective of the entire proposed action to be categorically excluded. Categorical exclusions should not be
established or used to divide a proposed action into smaller elements or segments that do not have
independent utility to the agency.

The Federal agency program charged with complying with NEPA should develop and maintain
the capacity to monitor actions approved based on categorical exclusions where necessary to ensure the
prediction that there will not be significant impacts is borne out in practice. Providing the results of such
monitoring will also enable the agency to engage stakeholders in determining whether to revise
categorical exclusions and extraordinary circumstances.

2. Extraordinary Circumstances

Extraordinary circumstances identify the atypical situations or environmental settings when an
otherwise categorically excludable action merits further analysis in an EA or EIS. Extraordinary
circumstances are often presented as a list of factors that must be considered when the Federal agency
determines relying upon the categorical exclusion is appropriate. Many Federal agencies present that list
in their agency NEPA procedures (for example, several agencies use the potential effects on protected
species or habitat or the potential effects of hazardous materials as extraordinary circumstances).

When proposing new categorical exclusions, Federal agencies should evaluate the extraordinary
circumstances described in their NEPA procedures to ensure the circumstances adequately account for the
atypical situations that could affect the use of the categorical exclusion for a particular action. For
example, the presence and nature of a protected resource (e.g., threatened or endangered species or
historic resource) and the proposed action’s impacts on that resource, is an appropriate extraordinary
circumstance for situations where the categorical exclusion would not be appropriate for a proposed

Council on Environmental Quality, "Guidance Regarding NEPA Regulations," 48 Federal Register (FR) 34263
(Jul. 28, 1983), available at http://ceq.hss.doe.gov/nepa/regs/1983/1983guid.htm.



action talcing place in areas where protected resources may be present. When the extraordinary
circumstances provided in the agency NEPA procedures are not sufficient for a newly proposed
categorical exclusion, an agency can identify extraordinary circumstances that will specifically apply to
the new categorical exclusion. Such extraordinary circumstances must be issued along with the new
categorical exclusion in both draft form, for public review and comment, and in final form.

III. SUBSTANTIATING A NEW CATEGORICAL EXCLUSION

Two key issues confronting Federal agencies are how to evaluate whether a new categorical
exclusion is appropriate, and how to support the determination that the proposed categorical exclusion
describes a category of actions that does not individually or cumulatively have a significant effect on the
human environment.12

When substantiating a new categorical exclusion, Federal agencies should: (1) gather information
supporting a proposed categorical exclusion; (2) evaluate the information; and (3) make findings to
explain how the agency determined the proposed category of actions does not result in individual or
cumulatively significant environmental effects.

A. Gathering Information to Substantiate a New Categorical Exclusion

The amount of information required to substantiate a new categorical exclusion is directly related
to the type of activities included in the proposed category of actions. Actions that obviously have little or
no impact (e.g., conducting surveys or purchasing office supplies consistent with applicable acquisition
standards such as Executive Order 13514) require little information. Actions that are not intuitively
obvious in their lack of environmental effects require more information to support their establishment as
categorical exclusions.

There are several sources of information an agency can draw upon to substantiate a categorical
exclusion. These include: (1) previously implemented actions; (2) impact demonstration projects; (3)
information from professional staff, expert opinion, or scientific analyses; and (4) other agencies’
experiences.~3 These sources of information, or any combination of them, are appropriate to support a
proposed categorical exclusion.

1. Evaluating Implemented Actions

Evaluation of implemented actions refers to a Federal agency’s monitoring and evaluation of the
environmental effects of completed or ongoing actions. The benefit of such an evaluation is that the
agency’s implementation and operating procedures are well known and can be taken into account in
developing the proposed categorical exclusion. Monitoring and evaluating implemented actions
internally or collaboratively with other agencies and groups can provide additional, useful information for
substantiating a categorical exclusion. The evaluation must consist of data collected before the proposed

~2 40 C.F.R. §§ 1508.7, 1508.8, and 1508.27.

13 Agencies should be mindful of their obligations under the Information Quality Act to ensure the quality,

objectivity, utility, and integrity of the information they use or disseminate as the basis of an agency decision to
establish a new categorical exclusion. Section 515, Pub.L.No. 106-554; Office of Management and Budget
Information Quality Guidelines, 67 Fed. Reg. 8452 (Feb. 22, 2002), available at
http://www.whitehouse.gov/omb/inforeg/infopoltech.html. Additional laws and regulations that establish
obligations that apply or may apply to the processes of establishing and applying categorical exclusions (such as the
Federal Records Act) are beyond the scope of this guidance.



categorical exclusion is finalized.

For implemented actions analyzed in EAs that supported Findings of No Significant Impact,
evaluations that validate the predicted environmental effects may provide strong support for a proposed
categorical exclusion. When mitigation is developed during the EA process, care must be taken to ensure
such mitigation measures are an integral component of the action considered.

Evaluation of implemented actions analyzed in an EIS may also be useful. In such cases, the
action must have independent utility to the agency, separate and apart from the broader action analyzed in
the EIS, and the EIS must specifically address its environmental effects and determine them not to be
significant. For example, when a discrete, independent action is analyzed in an EIS that analyzed a broad
management action, an evaluation of the actual effects of that discrete action may support a proposed
categorical exclusion for the discrete action.

Federal agencies may also be able to use data generated through their Environmental
Management System (EMS) or other data systems that contain a record of environmental performance for
particular actions. This information can help agencies identify or substantiate new categorical exclusions
and extraordinary circumstances.14

2. Impact Demonstration Projects

When Federal agencies lack experience with a particular category of actions, impact
demonstration projects may be used to evaluate the projects’ impacts and potential for the category of
actions to be the subject of a proposed categorical exclusion. As used in this guidance, an "impact
demonstration project" consists of the EA or EIS prepared for a proposed action an agency lacks
experience with, implementation of the action, evaluation of the action’s environmental effects, and the
subsequent monitoring of the environmental effects of the project. The NEPA documentation for the
impact demonstration project should explain how the results of the analysis will be used to evaluate the
merits of a proposed categorical exclusion.

When designing an impact demonstration project, it is particularly important for the action being
evaluated to accurately represent the category of actions that will be described in the proposed categorical
exclusion. This includes a similar scope, as well as similar operational and environmental conditions. A
series of impact demonstration projects may be useful when environmental conditions vary in different
settings. For example, a Federal agency could develop a series of projects in different regions or areas of
the country where the proposed categorical exclusion might be used.

3. Professional Staff and Expert Opinions, and Scientific Analyses

A Federal agency may use its professional staff and rely upon their expertise, experience, and
professional judgment to assess the potential environmental effects of applying proposed categorical
exclusions. In addition, outside experts can be looked to as sources of information to substantiate a new
categorical exclusion. Those individuals should have expert knowledge, training, and experience relevant
to the implementation and environmental effects of the actions described in the proposed categorical
exclusion. The administrative record for the proposed categorical exclusion should document the

14 An EMS provides a systematic framework for a Federal agency to monitor and continually improve its
environmental performance through audits, evaluation of legal and other requirements, and management reviews.
The potential for EMS supporting NEPA work is further described in "Aligning National Environmental Policy Act
Processes with Environmental. Management Systems" available at
http://~eq.hss.d~e.g~v/nepa/nepapubs/A~igning-NEPA-Pr~~esses-with-Envir~nmenta~-Management-Systems-2~~
7.pdf.



credentials (e.g., education, training, certifications, years of related experience) and describe how the staff
and any experts not employees of the agency arrived at their conclusions.

The use of scientific analyses need not be limited to peer-reviewed findings. Although such
findings may be especially useful to support an agency’s scientific analysis, other sources may include
professional opinions, reports, and research findings. In all cases, however, any findings must be based
on the best available technical and scientific information. Specifically, because the reliability of scientific
information varies according to its source and the rigor with which it was developed, the Federal agency
remains responsible for determining whether the information reflects accepted knowledge, accurate
findings, and agency experience with the environmental effects of the actions in the proposed categorical
exclusion.

4. Benchmarking Public and Private Entities’ Experiences

As used in this guidance, "benchmarldng" means evaluating information and records from other
private and public entities that have experience with the actions covered in a proposed categorical
exclusion. Those other entities include state, local and tribal agencies, and academic and professional
institutions, as well as other federal agencies. When determining whether it is appropriate to rely on
others’ experience, it will be necessary to demonstrate the benchmarked actions are comparable to the
actions in a proposed categorical exclusion.

Benchmarking should consider the similarities and differences in: (1) characteristics of the
actions; (2) methods of implementing the actions; (3) frequency of the actions; (4) applicable standard
operating procedures or implementing guidance (to include extraordinary circumstances); and (5) context,
including the environmental settings in which the actions take place. Although a Federal agency cannot
simply use another agency’s categorical exclusion, the agency may find it useful to consider another
agency’s experience with a categorical exclusion along with the administrative record developed when
the categorical exclusion was established.

B. Evaluating the Supporting Information

Following review of the supporting information, Federal agencies should develop findings that
account for similarities and differences between the proposed categorical exclusion and the information
used to substantiate it. The findings should include a description of the methodology and criteria used to
define the proposed category of actions, and include the rationale for any new extraordinary
circumstances.

The Federal agency should maintain an administrative record that includes the supporting
information used, the evaluation of that information and the agency’s related findings. The record should
be maintained so that it remains available for consideration by the agency when reviewing its categorical
exclusions and for benchmarking by other agencies.

C. Refining a Proposed Categorical Exclusion

If a type of action or category of actions proposed for a categorical exclusion is found to have a
potentially significant environmental effect, the Federal agency can either end its consideration and not
proceed with the proposal, or refine the proposed categorical exclusion. Refining a proposed categorical
exclusion can consist of limiting or removing actions, placing additional constraints on the categorical
exclusion’s applicability, or refining the applicable extraordinary circumstances. For example, if the
category of actions is typically without significant effects in the northeastern United States or in a
particular set of watersheds, it may be appropriate to limit the geographic applicability of the categorical
exclusion to a specific region or environmental setting. An agency may also identify additional
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extraordinary circumstances specifically tailored to ensure that the proposed actions do not have the
potential for significant impacts.

This process of refining, or tailoring, can result in an appropriate categorical exclusion that
further clarifies the atypical circumstances that warrant further environmental evaluation.in an EA or EIS.
Any revision to either the proposed categorical exclusion or the extraordinary circumstances should be
summarized in the agency’s evaluation and included in the administrative record.

IV. Procedures for Establishing a New Categorical Exclusion

The process of establishing or revising an agency’s NEPA procedures is found in 40 C.F,R.
§1507.3(a).

Each agency shall consult with the Council while developing its procedures and before
publishing them in the Federal Register for comment. Agencies with similar procedures
should consult with each other and the Council to coordinate their procedures, especially for
programs requesting similar information from applicants. The procedures shall be adopted
only after an opportunity for public review and after review by the Council for conformity
with the Act and these regulations [40 C.F.R. Parts 1500 - 1508]. The Council shall
complete its review within 30 days. Once in effect they shall be filed with the Council and
made readily available to the public. Agencies are encouraged to publish explanatory
guidance for these regulations and their own procedures. Agencies shall continue to review
their policies and procedures and in consultation with the Council to revise them as necessary
to ensure full compliance with the purposes and provisions of the Act.

Federal agencies must consult with CEQ when developing the categorical exclusion.15 Federal
agencies are encouraged to involve CEQ early in the process to take advantage of CEQ expertise and
assist with agency coordination to make the process as efficient as possible.

All proposed categorical exclusions must be made available for public review and comment. At a
minimum, the CEQ Regulations require Federal agencies to publish the categorical exclusion in the
Federal Register, and provide a period during which the public may submit comments.16 To maximize
the value of input from interested parties and assist them in focusing their comments, the Federal agency
should:

Describe the proposed activities covered by the categorical exclusion and provide the proposed
text of the categorical exclusion.
Summarize the information in the agency’s administrative record used to support the categorical
exclusion, theevaluation of the information, and the findings. Where the public might view a
specific impact as potentially significant, the agency should explain why it believes that impact to
be presumptively insignificant. Whenever practicable, include a link to a website containing all
the supporting information, evaluations, and findings.~7

15 40 C.F.R. § 1507.3.

16 40 C.F.R. §§ 1507.3 and 1506.6(b)(2).

17 Ready access to all supporting information will likely minimize the need for members of the public to depend on
Freedom of Information Act requests, and enhance the NEPA goals of outreach and disclosure. Agencies should
considering using their regulatory development tools to assist in maintaining access to supporting information, such
as establishing an online docket using www.regulations.gov.



Define all applicable terms.
Explain how extraordinary circumstances may limit the use of the categorical exclusion.
Explain the options for submitting questions and comments about the proposed categorical
exclusion (e.g., email addresses, mailing addresses, and names and phone numbers of points of
contact).

Following the public comment period, the Federal agency must consider public comments and
consult with CEQ to discuss substantive comments and how they will be addressed. For consultation to
successfully conclude, CEQ must provide a written statement that the categorical exclusion was
developed in conformity with NEPA and the CEQ regulations. CEQ shall complete its review within 30
days of receiving the final text of the proposed categorical exclusion.

The final categorical exclusion should then be published in the Federal Register. This
publication, when combined with publication on an established agency website, can satisfy the
requirements to file the final categorical exclusion with CEQ and to make the final categorical exclusion
readily available to the public.

Following is a summary of the steps for an agency to establish a categorical exclusion as part of
the agency NEPA procedures.18

Draft the proposed categorical exclusion based on the agency’s experience and supporting
information.
Consult with CEQ on the proposed categorical exclusion.
Consult with other Federal agencies that have similar procedures to coordinate their
procedures, especially for programs requesting similar information from applicants.
Publish a notice of the categorical exclusion in the Federal Register for public review and
comment.
Consider public comments.
Consult with CEQ on the final categorical exclusion to obtain CEQ’s written determination of
conformity with NEPA and the CEQ Regulations.
Publish the categorical exclusion in the Federal Register.
File the categorical exclusion with CEQ (publication in the Federal Register and on the
agency website can satisfy this requirement).
Make the categorical exclusion readily available to the public (publication in the Federal
Register and on the agency website can satisfy this requirement).

V. Public Involvement in Establishing a Categorical Exclusion

An Environmental Assessment or an Environmental Impact Statement is not required for
establishing or revising a categorical exclusion]9 However, engaging the public in the environmental
aspects of federal decisionmaking is a key aspect of NEPA. Therefore, an opportunity for public
involvement beyond publication in the Federal Register should be considered,z°

18 NEPA and the CEQ Regulations do not themselves require agency NEPA implementing procedures to be
promulgated as regulations through rulemaking. Agencies should ensure they comply with all appropriate agency
rulemaking requirements.

Heartwood, lnc. v. U.S. Forest Service, 73 F. Supp. 2d 962, 972-73 (S.D. Ill. 1999), aff’d, 230 F.3d 947, 954-56
(7th Cir. 2000).

20 "Agencies shall: (a) Make diligent efforts to involve the public in preparing and implementing their NEPA
procedures." 40 C.F.R. § 1506.6.
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When establishing, a categorical exclusion, the Federal agency should tailor the type and length of
public involvement to the nature of the proposed category of actions, and its perceived environmental
effects, CEQ encourages Federal agencies to engage interested parties such as public interest groups,
Federal NEPA contacts at other agencies, and Tribal, State, and local government agencies to share
relevant data, information and concerns. The methods noted in 40 C.F.R. § 1506.6 and other public
involvement techniques such as focus groups, e-mail exchanges, conference calls, and web-based forums
can be used to stimulate public involvement.

CEQ also encourages Federal agencies to post updates on their official websites whenever they
issue Federal Register notices for new or revised categorical exclusions. Not only is this another method
for involving the public, an agency website can serve as the centralized location for informing the public
about agency NEPA implementing procedures and their use, and provide access to updates and
supporting information..~ At a minimum, agency NEPA implementing procedures and any final revisions
or amendments should be accessible through an agency’s website.

VI. APPLYING AN ESTABLISHED CATEGO~CAL EXCLUSION

There are two key issues Federal agencies face when they want to use a categorical exclusion that
has been established and made part of the agency’s NEPA implementing procedures. They are: (1)
whether to prepare documentation supporting a categorical exclusion determination; and (2) whether
external outreach may be useful to inform determinations about categorically excluded actions.

A. Documentation

CEQ guidance states:

The Council believes that sufficient infonrtation will usually be available during the course of
normal project development to determine the need for an EIS and further that the agency’s
administrative record (for the proposed action) will clearly docurrient the basis for its
decision. Accordingly, the Council strongly discourages procedures that would require the
preparation of additional paperwork to document that an activity has been categorically
excluded.21

Each Federal agency should decide if a categorical exclusion determination warrants preparing
separate documentation. There are some activities with little risk of significant environmental effects that
generate no practical need or benefit for preparing any additional documentation (e.g., routine personnel
actions or purchases of supplies). In those cases, the administrative record for establishing the categorical
exclusion may be considered sufficient documentation for applying the categorical exclusion to future
actions.

In cases when an agency determines that documentation is appropriate, the extent of the
documentation should be related to the type of action involved, the potential for extraordinary
circumstances, and compliance requirements for other laws, regulations, and policies. In all
circumstances, categorical exclusion documentation should be brief, concise, and to the point. The need
for lengthy documentation should raise questions about whether applying the categorical exclusion in a
particular situation is appropriate.

21 Council on Environmental Quality, "Guidance Regarding NEPA Regulations,"48 FR 34263 (Jul. 28, 1983),

available at http://ceq.hss.doe.gov/nepa!regs/1983/1983guid.htm.
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If a record is prepared, it should cite the categorical exclusion used and show that the agency
determined: (1) the action fits within the category of actions described in the categorical exclusion; and
(2) there are no extraordinary circumstances that would preclude the project or proposed action from
qualifying as a categorically excluded action.

In some cases, courts have required documentation to demonstrate that a Federal agency has
considered the environmental effects associated with extraordinary circumstances.22 Documenting the
application of a categorical exclusion can demonstrate the agency decision to use the categorical
exclusion is entitled to deference and should not be disturbed.23

Using a categorical exclusion does not absolve Federal agencies from complying with the
.requirements of other laws, regulations, and policies (e.g., the Endangered Species Act or National
Historic Preservation Act). Documentation may be necessary to comply with such requirements. When
that is the case, all resource analyses and the results of any consultations or coordination should be
included or incorporated by reference in the administrative record developed for the proposed action.

B. Public Engagement and Disclosure~4

Most Federal agencies currently do not routinely notify the public when they use a categorical
exclusion to meet their NEPA responsibilities. CEQ encourages Federal agencies in appropriate
circumstances to engage the public in some way (e.g., through notification or disclosure) before using the
categorical exclusion. For example, an agency may use scoping or other means to engage or notify the
public in circumstances where the public can assist the agency in determining whether a proposal
involves extraordinary circumstances or cumulative impacts. Agencies can both include circumstances
where the public could be helpful and identify categorical exclusions that would not merit public
engagement or disclosure in the agencies’ NEPA implementing procedures.

Agencies should also make use of current teclmologies to provide the public with access to
information on how the agency has complied with NEPA. CEQ recommends agencies provide access to
the status of NEPA compliance (e.g., completing environmental review by using a categorical exclusion)
on agency websites, particularly in those situations where there is a high public interest in a proposed
action. The recent initiative by the Department of Energy to post categorical exclusion determinations
provides an example of how agencies can effectively increase transparency in their decision making when
using categorical exclusions.~5

VII. Periodic Review of Agency Established Categorical Exclusions

Though the CEQ Regulations direct Federal agencies to periodically review their NEPA policies
and procedures, they do not describe how such a review should be conducted.26 Some Federal agencies

z2 Council on Environmental Quality, "The NEPA Task Force Report to the Council on Environmental Quality -
Modernizing NEPA Implementation," p. 58, (Sep. 2003), available at http://ceq.hss.doe.gov/nff/report!index.html.

23 The agency determination that an action is categorically excluded may itself be challenged under the

Administrative Procedures Act. 5 U.S.C. 702 et seq.

24 The term "public" includes any external individuals, groups, entities or agencies.

25 See the DOE website at http://www.gc.energy.gov/NEPA/categorical_exclusion_determinations.htm.

~6 40 C.F.R. § 1507.3.
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have internal procedures for reviewing categorical exclusions and identifying and revising categorical
exclusions that no longer reflect current environmental circumstances, or an agency’s procedures,
programs, or mission.

There are several reasons why Federal agencies should periodically review their categorical
exclusions. A review can serve as the impetus for clarifying the actions covered by an existing
categorical exclusion. For example, a Federal agency may find an existing categorical exclusion is not
being used because the category of actions is too narrowly defined. In these cases, the agency should
consider expanding the category of actions. Conversely, if an agency finds an existing categorical
exclusion includes actions that potentially have or do have significant effects with some regularity, then
the agency should revise the categorical exclusion to limit the category of actions. Periodic review can
also help agencies identify additional extraordinary circumstances and consider the appropriate
documentation when using certain categorical exclusions.

As part of its oversight role and responsibilities under NEPA, CEQ will begin regularly reviewing
agency categorical exclusions. CEQ will make every effort to align its oversight with any reviews
currently being conducted by the agency and will begin with those agencies currently reassessing or
experiencing difficulties with implementing their categorical exclusions, as well as agencies facing
litigation challenging their application of categorical exclusions. The agencies and the public will be
provided with more information regarding the scope of review on the CEQ websites.27

A Federal agency can keep a record of its experience with certain activities by tracking
information provided by agency field offices.28 In such cases, a Federal agency review of a categorical
exclusion could consist of communications from field offices that include observations of the effects of
implemented actions, both from agency personnel and the public. On-the-ground monitoring to evaluate
environmental effects of an agency’s categorically excluded actions can be incorporated into an agency’s
procedures for conducting its quality management reviews and included as part of regular site visits to
project areas. The extent and scope of agency monitoring will be considered during the CEQ review.

Another approach to reviewing existing categorical exclusions is through a program review.
Program reviews can occur at various levels (e.g., field office, division office, headquarters office) and on
various scales (e.g., geographic location, project type, or areas identified in an interagency agreement).
While a Federal agency may choose to initiate a program review specifically focused on categorical
exclusions, it is possible that program reviews with a broader focus may also be able to provide
documentation of experience relevant to a categorical exclusion.

Finally, the rationale and supporting information for establishing or documenting experience with
using a categorical exclusion may be lost if there are inadequate procedures for recording, retrieving, and
preserving agency documents and administrative records. Therefore, Federal agencies will benefit from a
review of current practices used for maintaining and preserving such records, Measures to ensure future
availability should include, but not be limited to, redundant storage systems (e.g., multiple drives or paper
copies), and improvements in the agency’s electronic and hard copy filing systems.~9

27 www.whitehouse.gov/ceq and www.nepa.~ov.

28 Council on Environmental Quality, "The NEPA Task Force Report to the Council on Environmental Quality -
Modernizing NEPA Implementation," p. 63, (Sep. 2003), available at http://ceq.hss.doe.gov/ntf/report!index.html.

29 Agencies should be mindful of their obligations under the Federal Records Act for maintaining and preserving
agency records. 44 U.S.C. chapters 21, 29, 31, and 33.
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VIII. CONCLUSION

This draft guidance addresses how agencies establish, apply, and review categorical exclusions.
Questions regarding this draft guidance should be directed to the CEQ Associate Director for NEPA
Oversight.
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The 2010 Oil Spill: MM$ and NEPA

Summary
On April 20, 2010, an exploratory oil well in the Gulf of Mexico exploded, ldlling 11 people and
causing an oil spill that a group of federal experts has said is the worst in American history. The
oil well was on a tract leased by British Petroleum (BP), having obtained a lease and the relevant
permits fi’om the federal government. Under relevant federal law, federal actions that may have
adverse environmental effects are required to be reviewed for potential environmental harm under
the National Environmental Policy Act (NEPA). This report will review those environmental
procedtu’es. While there are additional enviromnental obligations imposed on Outer Continental
Shelf (OCS) drilling by other acts, this report will not review those requirements.

Multiple environmental reviews were conducted by the Minerals Management Service (MMS) at
each stage of OCS development. For the particular well in question, MMS addressed the
enviromr~ental impacts on fore" occasions, including two full enviromr~ental impact statements, an
enviromr~ental assessment, and a categorical exclusion. The fact that MMS categorically excluded
the exploration plan fi’om a NEPA analysis is controversial, since that is the in’st step in which
drilling would be conducted. It appears MMS followed its internal procedtu’e for NEPA reviews
in the western and central areas of the Gulf of Mexico by employing a categorical exclusion for
an exploration plan. However, that procedure has never been reviewed by a court to see if it is
consistent with the law or whether an exception to the categorical exclusion may apply in this
case. Had this project occurred in a different geographical area, including the eastern area of the
Gulf of Mexico, it would have undergone a higher level of enviromnental scrutiny.
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The 2010 Oil St~ill: MMS and NEPA

Background and Context
On April 20, 2010, an exploratory oil well in the Gulf of Mexico exploded, ldlling 11 people and
causing an oil spill that a group of federal experts says is the worst spill in United States history. 1
The oil well was on a tract leased by British Petroletun (BP), having obtained an oil and gas lease
and the relevant permits fi’om the federal government. The spill was at the Mississippi Canyon
Block 252, which is one block obtained by BP under Lease Sale 206. Under applicable federal
law, federal actions that may have adverse enviromnental effects are required to be reviewed for
potential environmental harm under the National Enviromnental Policy Act (NEPA). Additional
environmental obligations are imposed by the Outer Continental Shelf Lands Act (OCSLA),2
Endangered Species Act,3 Marine Mammal Protection Act,4 and the Coastal Zone Management
Act5 but will not be examined within this report. Rathe1; this report focuses on the environmental
analyses conducted by MMS and their compliance with NEPA.

NEPA
NEPA states that for all "major Federal actions significantly affecting the quality of the human
environment" federal agencies shall prepare a "detailed statement" of"the envh-omnenta!impact
of a proposed action, any adverse environmental effects which cannot be avoided should the
proposal be implemented, [and] alternatives to the proposed action."6 Agencies must comply to
"the fullest extent possible."

The Minerals Management Service (MMS) of the Department of the Interior is the federal agency
charged with overseeing oil and gas exploration of the Outer Continental Shelf (OCS). MMS
issued the lease to and approved the exploration plan of BP for the oil well that caused the spill.
Under NEPA terminology, MMS is the lead agency for any environmental reviews.7

NEPA includes three types of environmental reviews with different levels of scrutiny into the
environmental effects of an action. The goal of the reviews is for an agency to be able to
demonstrate that it has taken an appropriately hard look at the environmental consequences of its
planned activity.8 The environmental review is also 9supposed to involve the public. The most

t Department of the Interior Press Release, Flow Rate Group Provides Prelitninao, Best Estimate Of Oil Flowingfi’om

BP Oil kVell (May 27, 2010). Available at http://www.doi.gov/news/pressreleases/Flow-Rate-Group-Provides-
Prelhninary-Best-Estimate-Of-Oil-Flowing-from-BP-Oil-Well.cfiu. Original estimates that the well was leaking oil at
5,000 barrels a day were found to be low.
2 43 U.S.C. 3§ 1331-1356a. For analysis of the OCSLA, see CRS Report RL33404, Offshore Oil and Gas

Development: Legal Framework, by Adam Vann.
~ 16 U.S.C. § 1531 - 1544. See Section 1536 for consultation obligations of federal agencies.
4 16 U.S.C. 3§ 1361 - 1384. See Section 1371(a)(5)(A) for incidental takes of marine mammals.
5 16 U.S.C. 3§ 1451 - 1456. See Section 1456(c) for federal actions affecting coasts.

6 42 U.S.C. § 4332. The act also requires consideration of"(iv) the relationship between local short-term uses of man’s
environment and the maintenance and enhancement of long-term productivity, and (v) any irreversible and irretrievable
commi~anents of resources ..."
7 MMS was reorganized, effective May 19, 2010. Secretary of the Interior Order No. 3299. It appears that under this

reorganization, the NEPA functions would be performed by the Bureau of Ocean Energy Management.
8 Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976) (the role of a court is to ensure than an agency took a "hard
look" at the envh’onmental consequences); National Audubon Society v. Depaament of the Navy, 422 F.3d 174, 185
(continued...)
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comprehensive review is concluded by an enviromnental impact statement (EIS). It is required by
NEPA for all agency actions that will significantly affect the environment. An EIS should
demonstrate that the agency considered a reasonable range of alternatives that took a hard look at
the environmental consequences of a proposed action. An EIS also requires extensive public
involvement, including a public comment period for a draft EIS and consideration of those
comments in the final docmnent.

Where an action 1nay not have significant effects, or when an agency is unsure of the degree to
which an action may have significant impacts, a review called an environmental assessment (EA)
is conducted. An EA also requires consideration of alternatives to the action and a review of the
effects, but it is intended to be an abbreviated review. The public comment period is limited and
could occur only upon completion of a final document.

The third type of review is for actions that agencies have pre-deterrnined have no significant
impact, typically because an agency routinely conducts the activity. This type of review is a
categorical exclusion (CE, sometimes lmown as a Cat Ex). Technically, it lneans a formal review
is not required because the agency has already determined that. the enviromuental consequences
of the action will not be significant.~° Agencies prepare lists of CEs and may exclude a particular
action if it is on that list. The decision to invoice a CE for a project must be documented in some
way.n CEs are not allowed when there are extraordinary circumstances surrounding a proposed
action, which generally include the presence of endangered species or significant resources of
some type, such as archeological sites. This is consistent with the purpose of CEs--they do not
apply when there could be a significant environmental impact.

Aside from the interpretive case law, the requirements for NEPA reviews can be found in two
places: the regulations issued by the Council on Environmental Quality (CEQ);12 and within
agency-specific regulations or guidelines. Generally speaking, the CEQ regulations provide the
foundation for NEPA compliance, while the agency guidelines provide for more specific
application to the circumstances of a particular agency. In the case of MMS, NEPA procedures are
found within the Department of the Interior agency-wide NEPA guidelines in the Departmental
Manual (DM),~3 as well as in MMS guidelines within the DM.14

(...continued)
(4a’ Cir. 2005) (a hard look "encompasses a thorough investigation into the environmental impacts of an agency’s
action and a candid acknowledgement of the risks that those impacts entail"); Idaho Conservation League v. Mumma,
956 F.2d 1508, 1519 (9th Cir. 1992) (courts review whether an EIS "contains a reasonably flmrough discnssion of the
significant aspects of the probable environmental consequences"); Natural Resources Defense Council, Inc. v. Morton,
458 F.2d 827, at 838 (D.C. Cir. 1972) (an environmental review complies with NEPA "so long as the officials and
agencies have taken the ’hard look’ at environmental consequences mandated by Congress").
9 40 C.F.1L § 1506.6. See California v. Block, 590 F.2d 753 (9th Cir. 1982) (informed public participation is a goal of

NEPA).
Jo 40 C.F.R. § 1508.4.
n California v. Norton, 311 F.3d 1162 (9’h Cir. 2002).
t2 40 C.F.R. part 1500.

t~ 516 DM 1-15, available at http://206.131.241.18/app_DM/index.cfm?fuseacfion=searchDM&keyword=

516%20DM%20 I- 15.
~ 516 DM 15.
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MMS NEPA Reviews

MMS’s summary of its OCS program indicates there are four different stages at which it performs
an environmental review for OCS leasing. 15 The summary indicates what type of envh-onmental
review is typically done at each stage. Those stages, and the typical enviromnental reviews, are:

¯ develop a 5-year prograna--EIS;

o plan for a specific lease sale--EIS;

¯ approve the exploration plan--EA; and

¯ approve development and production plan---EIS.

The four stages are based on the OCSLA. 16

Records indicate that MMS conducted four separate enviromnental reviews related to the oil well
known as Mississippi Canyon Block 252, including two EISs, one EA, and a CE. These four
docmnents relate to the first three stages described above; two reviews were conducted at the
lease Sale stage, and the development and production stage had not been reached. Mississippi
Canyon Block 252 was at the exploration stage. Briefly, those four documents are as follows:

April 2007: MMS issued an EIS for the OCS Five Year Leasing Program, the
2007-2012 Outer Continental Shelf (OCS) Oil and Gas Leasing Program. This
document considered environmental impacts related to off shore drilling, not just
within the Gulf of Mexico, but for the two other areas in which off shore drilling
is conducted: around Alaslca and along the Atlantic coast.

April 2007: MMS issued an EIS for the lease sale in the western and central
portion of the Gulf of Mexico.

October 2007: MMS issued an EA for lease sale 206, which included Mississippi
Canyon Block 252, finding no new significant impact. This document was
intended by MMS to supplement the other envh’omnental reviews, which is why
instead of the accepted NEPA terminology of"finding of no significant impact"
(FONSI) it referred to no "new" significant impacts.

April 2009: MMS issued a CE for the exploration plan that authorized BP to
begin exploratory drilling on its site.

Additionally, two other environmental reviews were conducted that relate to drilling in the Gulf.
Both were programmatic environmental assessments, meaning they were designed to consider
broad impacts from a type of federal action and not just the impacts from one action.
Programmatic environmental reviews are viewed as an efficient way to consider impacts without
creating redundant reviews. ~7 In July 2004, MMS announced completion of a programmatic EA

15 A copy of this is available at http://www.lnms.gov/PDFs/5MMS_Leasingl01.pdf.
~43 U.S.C. § 1344---5-year plan; 43 U.S.C. § 1337(a)--lease sale; 43 U.S.C. § 1340--exploration plan; and 43 U.S.C.
§ 1351---development and production.
1740 C.F.R. § 1500.4: "Agencies shall reduce excessive paperwork by ... (i) using program, policy, or plan
environmental impact statements and tiering from statements of broad scope to those of narrower scope, to eliminate
repetitive discussions of the same issues."
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that evaluated potential impacts of geological and geophysical testing in the Gulf. ~8 That testing
included seismic testing. A different programmatic EA was announced in March 2005 for
Structure-Removal Operations in the Gulf, 19 which typically involve the use of explosives.

The 2007-2012 Outer Continental Shelf Oil and Gas Leasing
Program

In February 2006, and again in August 2006, MMS sought comments on its proposed 5-year lease
plan for 2007-2012 that would expand OCS leasing areas. The proposed plan addressed 21 OCS
areas, including two in the Gulf of Mexico.2° An EIS for this plan was prepared, and the f’mal 5-
year Plan EIS was completed in April 2007.2~ The 2007-2012 OCS Oil and Gas Leasing Program
became effective on July 1, 2007. However, a federal court of appeals determined that MMS had
not complied with all of the environmental requirements, and the program was returned to MMS
for revision.22 A preliminal-.� revised 5-year plan was announced in March 2010.23

The EIS for the 5-year Plan
The EIS for the 5-year Plan for 2007-201224 describes its scope as being regional and
programmatic, and it also describes the assmr~ptions made when evaluating the environmental
effects of the proposed action. It divides the enviromnental effects based on the three
geographical areas within the 5-year Plan: Gulf of Mexico, Atlantic, and Alaska. Different
assumptions are made for each area, and the enviromr~ental effects are premised on that. One
assumption for the Gulf of Mexico is the scale of oil spills that could be expected to occur.25 The
estimates were made for potential spills dttring production and transportation, and do not appear
to consider oil spills at the exploration stage. A large oil spill, according to the 5-year Plan EIS,
would be one of 1,000 ban’els (bbl) or greater. Based on historical modeling, MMS calculated a
probable large oil spill from a platform to be 1,500 bbl and 4,600 bbl from a pipeline.26 The spill
from the current Mississippi Canyon exploration well is categorized as a platform-related spill.
The 5-year Plan EIS estimates that the Gulf of Mexico wells would produce 4 to 8 billion bbl of
oil and have nine large oil spills (four from pipelines; four from platforms; and one from a

18 MMS, Geological and Geophysical Exploration for Mineral Resolu:ces on the Gulf of Mexico Outer Continental

Shelf-Final Progrmmnatic Environmental Assessment, MMS 2004-054 (July 2004). 69 Fed. Reg. 45851 (Jnly 30,
2004).
19 MMS, Structure-Removal Operations on the Gulf of Mexico Outer Continental Shelf Programmatic Environmental
Assessment, MMS 2005-013 (February 2005). 70 Fed. Reg. 9965 (March !, 2005).
20 71 Fed. Reg. 50457, 50458 (Aug. 25, 2006).
~.t 72 Fed. Reg. 24326 (May 2, 2007).

~ Center for Biological Diversity v. U.S. Department of the Interior, 563 F.3d 466 (D.C. Cir. 2009).
2~ 75 Fed. Reg. 16833 (April 2, 2010). Available at http://www.mms.gov/5-year/PDFs/PRP2007-2012.pdf. On that
same date, MMS announced intent to prepare an EIS for the next 5-year plan, from 2012 to 2017. 75 Fed. Reg, 16828
(April 2, 2010).
~-~ MMS, Outer Continental Shelf Oil & Gas Leasing Program: 2007-2012, Final Environmental Impact Statement
MMS 2007-003 (hereinafter 5-year Plan EIS). Available at http://www.mms.gov/5-year/2007-2012FEIS.htm.
~ 5-year Plan EIS, Ch. IV, pp. IV-28 - IV-31.
2~ 5-year Plan EIS, Ch. IV, pp. IV-29.

Congressional Research Service 4



The 2010 Oil Spill: MM$ and NEPA

tanker).27 These numbers are for deepwater and near-shore chilling combined. Approximately
75% of the leasing activity is planned for deepwater.

The programmatic environmental effects for the preferred alternative for the Gulf Coast included
impacts on the following: air and water quality; mammals and bh’ds; fish, fisheries, and fish
habitat; sea turtles; coastal and seafloor habitats; areas of special concern; socio-economic
impacts; archeological resources; tourism and recreation; and land use.28 Some protected
resources in the area include the following endangered species:

¯ Northern Right Whale

¯ Blue Whale

¯ Fin Whale

¯ Sei Whale

¯ Humpback Whale

¯ Sperm Whale

¯ West Indian Manatee

¯ Leatherback turtle

¯ Green turtle

¯ Hawksbill turtle

¯ Kemp’s Ridley turtle

¯ Loggerhead tm’tle

¯ Gulf Sturgeon

¯ Whooping crane

¯ Piping plover

¯ Alabama beach mouse

¯ Choctawhatchee beach mouse

o St. Andrew beach mouse and

Perdido Key beach mouse.

The baseline data described above largely influences the discussion.of environmental impacts
within this EIS. The data contemplate four platform spills across the entire 40-year lease term
(and not just the five years of the 5-year Plan) would produce spills of approximately 1,500 bbl
each, and only three of those spills would be in deepwater. Accordingly, the analysis of the effects
from the spills are limited to considering how a 1,500 bbl spill could affect the environment.
There is no extrapolation or other hypothesis for what would happen if the spill were larger.
Based on the assumptions of limited spill quantities, the conclusion for the environmental
consequences tends to be in one of two camps: one, that the magnitude of harm would depend on

27 5-year Plan EIS, Table IV-4.
28 5-year Plan EIS, Ch. W, pp. IV-33 to W-102.
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the thning and quantity of the oil spill (see, for example, Coastal Waters, Marine Waters, Marine
Mammals, Marine and Coastal Birds, Essential Fish Habitat, Sea Turtles); or two, that because a
deepwater spill is calculated to be at 1,500 bbl, it is tmlikely to reach areas where significant
impacts could occur (see, for example, Marine and Coastal Bfi’ds, Terrestrial Mammals, Coastal
Barrier Beaches, Sea turtle nesting, Seafloor Habitat and Live Bottom and Pinnacle Areas).

Environmental groups argued that the agency failed to take a hard look at the environmental
consequences of its action. Limiting the size of a potential spill could limit the size of impacts
that are reviewed. However, the com’t that reviewed this matter, the D.C. Circuit Court of
Appeals,29 has determined that challenges to the sufficiency of that NEPAprocess for the 5-year
plan could not be reviewed.3° The court said that the 5-year Plan NEPA review had "not yet
reached that ’critical stage’ where an ’irreversible and irretrievable commitment of resources’ has
occun’ed that will adversely affect the environment.’’3~ The court suggested that the appropriate
time for such claims would be at the leasing stage. Accordingly, this ruling bars any challenge to
the 5-year Plan NEPA review.

This position is consistent with other courts that have reviewed NEPA challenges of multiple
stage administrative programs. The Second Circuit has held that a federal action, in that case an
administrative hearing involving Mobil Oil, is not subject to NEPA until that point where there
might be irreversible and h’retrievable commitments of resources.32 Si~Nlarly, the D.C. Circuit
held that a Forest Service procedure for identifying areas for oil and gas leases was not ripe
because it could prove unnecessary if no leases were ever issued.33 No irreversible or irretrievable
commitment of resources had been made.

The EIS for 11 Gulf of Mexico Lease Sales

In April 2007, MMS also completed the EIS for the 11 lease sales for the Gulf of Mexico, the
Multisale EIS.34 For the lease sales, the MMS divided the Gulf of Mexico into three regions:
Western (the Texas coast); Central (the coasts of Louisiana, Mississippi and Alabama); and
Eastern (the Florida coast). Eleven lease sales were planned for the Western and Central areas and
none for the Eastern area.35 A number of leases could be issued within each of the 11 lease sales,

29 43 U.S.C. § 1349(c)(!) gives this court exclusive jurisdiction for review of OCSLA leasing program approvals. This

exclusive jurisdiction has been found to apply only to OCSLA claims and not to NEPA claims related to OCSLA
approval. See Get Out Oil, Inc. v. Andrus, 477 F. Supp. 40, 42 (C.D. Cal. 1979).
30 Center for Biological Diversity v. U.S. Department of the Interior, 563 F.3d 466 (D.C. Cir. 2009).
3~ Center for Biological Diversity v. U.S. Departanent of the Interior, 563 F.3d 466, 480 (D.C. Cir. 2009).
3: Mobil Oil Corp. v. FTC, 562 F.2d 170, 173 (2d Cir. 1977) (finding that certain adjudicatory proceedings were not

subject to NEPA beeattse the f’mal order was still speculative).
~3 Wyoming Outdoor Council v. U.S. Forest Service, 165 F.3d 43 (D.C. Cir. 1999). See also Conner v. Burford, 848
F.2d 1441 (9~h Cir. 1988) (holding that no EIS was required where lease was issued forbidding surface occupancy (and
therefore oil drilling)).
34 MMS, Gulf of Mexico OCS Oil and Gas Lease Sales: 2007-2012; Western Planning Area Sales 204, 207, 210, 215,

and 218; Central Planning Area Sales 205, 206, 208, 213, 216, and 222; Final Environmental Impact Statement, MMS
2007-018 (April 2007) (hereinafter Multisale EIS). Available at http://www.gomr.~Nns.gov/homepg/regulate!environ/
nepa/nepaprocess.html#Recent%20NEPA%20Documents.
35 Approximately 5.8 million acres located in the southeastern part of the Central Planning Area (CPA) are not included

in the lease sale area, despite being opened to leasing by the Gulf of Mexico Energy Security Act of 2006 after years of
leasing moratoria in appropriations acts. 71 Fed. Reg. 35258 (June 27, 2007).
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typically over 300, based on the amount of resources an area is estimated to produce. For more
details on the facts underlying the Western and Central lease sales, see AppendixA.

The Multisale EIS evaluated the environmental impacts fi’om routine operations as well as
accidents such as oil spills. It reviewed all of the different steps involved in exta’acting oil--
seismic testing, explorato~� drilling, development and production, transportation, and removing
structures at the end of the lease.

Blowouts and other spills were evaluated, first, on the probability of such events occurring, and
then analyzing the probable resulting enviromnental effects. Like the 5-year Plan EIS, the
Multisale EIS used historical data as the basis for the size of an oil spill. According to MMS, the
most likely size of an oil spill that was greater than 1,000 bbl would be 4,600 bbl.36 However;
MMS states that large oil spills (meaning spills greater than 1,000 bbl) are "low-probability
events.’’37

MMS used modeling to see how a 4,600 bbl spill would dissipate when on the surface. (Although
it studied both surface and subsurface spills, MMS noted that subsurface spills would behave the
same as surface spills once they reached the top.) MMS found that natural weathering would
dissipate 32% to 74% of the slick; between 30% and 32% would be lost to the atanosphere via
evaporation; and about 2% to 42% would be lost into the water column via natural dispersion,a8
No modeling was done on a larger spill.

The Multisale EIS did consider the possibility of a larger offshore spill for the leases, although it
did not analyze impacts from such a spill. It found that a spill larger than 10,000 bbl had greater

o 39than a 99 ~ chance of occtu’ring during the 40-year period. A mean number of spills of that size
40was estimated between 11 and 13 for that time period. MMS analyzed the environmental effects

of a spill of 4,600 bbl, the "most likely size of a spill greater than 1,000 bbl.’’4~

In general, the probability of an offshore oil spill greater than 1,000 bbl (but not larger than 4,600
bbl) reaching an environmentally sensitive resource was found to be small, ranging from less than
0.5% (for example, reaching Gulf communities, listed beach mice, or Gulf Sturgeon habitat), but
greater for other resources (for example, the probability of such a spill reaching waters used by
coastal sea turtles ranged from 6% to 35%, while the odds of a spill reaching sea turtle nesting
and mating habitat were 4%).42 Thus, an offshore spill larger than 1,000 bbl was not found to be a
significant envh’omnental impact.

36 Multisale EIS, p. 4-232.
37 Multisale EIS, p. 4-228. Ninety-four percent of all spills in the Gulf were found to be less than I bbl, contributing 5%
by volume to all spills. Multisale EIS, p. 4-235.
38 Multisale EIS, p. 4-233.
39Multisale EIS, p. 4-75
4oId.
41Multisale EIS, p. 4-232.
42Multisale EIS, p. 4-243.
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The Multisale EIS includes a discussion of blowouts as a Loss of Well ConO’ol (LWC), of which a
blowout is the most severe form. Most LWC events were found to last half a day.43 Therefore,
MMS concluded impacts to marine water quality were not esthnated to be significant.~4 However,
it is noted that the noise from a blowout explosion could injure marine mammals, depending on
their proximity.45

Adequacy of the Environmental Review of the Multiple Lease Sales

It could be questioned whether the review within the Multisale EIS was comprehensive enough to
satisfy a court that MMS fully complied with NEPA. The act requires "a detailed statement" on
"any adverse environmental effects which cannot be avoided should the proposal be
implemented?’46 A court could consider the adequacy of not reviewing the envh’omnental effects
of spills over 10,000 bbl when MMS calculated a greater than 99% probability that such a spill
would occur. On the other hand, the court could find that reviewing spills of 4,600 bbl met
NEPA’s standards. There is no court decision reviewing this document.

NEPA requh’es an agency to consider the environmental consequences of its actions dttring the
development of a proposal.47 Com’ts apply the "rule of reason" to see if the document is
sufficient. One court described that review as finding whether an EIS "contains a reasonably
thorough discussion of the significant aspects of the probable envfi’omnental consequences.’’48 In
general, courts have held that the goals of NEPA are satisfied when an EIS "sets forth sufficient
information to enable the decision-maker to consider fully the enviromnental factors involved.’’49

In the case of OCS leases, courts have accepted that there are staged analyses with different
degrees of scrutiny matching the different OCSLA steps. In a suit challenging an EIS prepared for
one lease sale in the Arctic,5° the plaintiffs argued that the NEPA analysis was flawed because it
significantly underestimated the amount of oil that might be spilled.5~ The Ninth Ch’cuit held that
they were "least ta’oubled by what may seem to be incomplete or speculative data at the lease sale
stage," noting that prior to exploration "an oil spill risk analysis can never be more than
speculative.’’52 The court’s COlnfort with the data was based on the fact that OCSLA had tiered
analyses: "the amount and specificity of information necessm’y to meet NEPA requia’ements varies

~,53at each of OCSL~is stages, It referred to the U.S. Supreme Court decision regarding the tiered
environmental analysis of OCSLA, Secreta~ of the lnterior v. California.54 In that case, which

43 Multisale EIS, p. 4-239.

~ Multisale EIS, p. 4-260.
45 Multisale EIS, p. 4-275.
4642 U.S.C. § 4332(2)(C)(ii).
47Kleppe v. Sierra Club, 427 U.S. 390, 410 (1976).
48Idaho Conservation League v. Mumma, 956 F.2d 1508, 1519 (9m Cir. 1992).
49County of Suffolk v. Dept. of the Interior, 562 F.2d 1368 (2d Cir. 1977) (holding that an EIS for OCS drilling
proposal was not inadequate).
~0 The Multisale EIS for the Gulf reviewed 11 lease sales.
5~ Tribal Village ofAkutan v. Hodel, 869 F.2d 1185 (9th Cir. 1988).
.~2 Id. at 1192.

"~a Id.
54 Secretary of the Interior v. California, 464 U.S. 312 (1984) (holding that an adverse effects analysis under the CZMA
was not required at the lease sale stage).
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did not consider NEPA, the Supreme Court said that a lease sale on its own "does not directly
mandate further activity that would raise an oil spill problem," and therefore, there was no need to
perform a CZMA envh’omnental analysis at tl~at point.55 The Supreme Court and the Ninth Circuit
predicated their decisions on the fact that the desired enviromaaental review could occur at a later
stage in the OCSLA process.

Other courts have considered the argument that an enviromnental docmaaent at the lease sale stage
should have considered the potential effects of a larger spill, ultimately rejecting that claim.56 In a
dispute in the Ninth Circuit, the NEPA document had discussed impacts from spills exceeding
1,000 barrels and those exceeding 10,000 bata’els for OCS ch’illing in the Aa’ctic. The plaintiff
wanted consideration of spills of greater than 100,000 bbl, based on the Amoco Cadiz spill of 1.6
million barrels in 1978, and the 3.5 million bbl exploratory well blowout in the Gulf of Mexico in
Mexican waters in 1979. The disla’ict court held that plaintiff had not made its argument well,
failing to show how impacts from a 100,000 bbl spill would be different from those discussed for
a 10,000 bbl spill. Additionally, the court noted that an EIS does not have to consider every
possible impact: "The rule of reason applicable to environmental impact statements does not
require an inquiry into every conceivable situation that may occur no matter how remote or
speculative it may be.’’57

The Ninth Circuit agreed with the conclusion of the district court, but for different reasons. It
found that the tiered environmental reviews under the OCSLA would mean that as &’illing
became more likely, the impacts of a 100,000 bbl spill may be considered. The lease sale stage ~
was a preliminaa3z stage, according to the court: "Further information about the probability and
location of a 100,000 barrel spill will become available as lessees stuwey their tracts, or test them,
or plan for production and development.’’58

While NEPA requh’es consideration .of a range of alternatives, it does not require consideration of
a worst case scenario, such as another 3.5 million bbl spill.59 An earlier version of the CEQ
regulations did require such an evaluation when an agency had "incomplete or unavailable
information" regarding the effects of an action. In that case, an agency was required to "include a
worst case analysis and an indication of the probability or improbability of its occurrence.’’6° In
general, courts have held that an EIS "is not required to discuss every conceivable consequence of
an agency’s actions. Under the rule of reason, the enviromnental impact statement is not required
to consider alternatives or consequences that are only speculative or are too remote.’’6~ It would

55 Secretary of the Interior v. California, 464 U.S. 312, 317 (1984).
56 Village of False Pass v. Watt, 565 F. Supp. 1123 (D.C. Alaska 1983), aff’dsub nora., Village of False Pass v. Clark,

733 F.2d 605 (9t~ Cir. 1984).
57 Village of False Pass v. Watt, 565 F. Supp. 1123, 1147 (D.C. Alaska 1983).
58 Village of False Pass v. Clark, 733 F.2d 605, 616 (9t~ Cir. 1984).
59 Robertson v. Methow Valley Citizens Council, 490 U.S. 332 (1989); Sierra Club v. Sigler, 695 F.2d 957 (5th Cir.

1983) (holding the Corps of Engineers did not have to consider the worst case scenario of a tanker losing all of its cargo
when considering the impacts of a dredging permit basing its holding in significant part on a now-revised CEQ
regulation).
60 40 C.F.R. § 1502.22(b) (revised in 1986). The current regulations require an agency to prepare a statement regarding

unavailable information that includes reasonabl.vJbreseeable significant adverse impacts, which is defined as including
"hnpacts which have catastrophic consequences, even if their probability of occurrence is low, provided that the
analysis of the hnpacts is supported by credible scientific evidence."
6~ Grazing Fields Farm v. Goldschmidt, 626 F.2d 1068, 1074 (1st Cir.1980).
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be up to a court to consider whether a blowout spill from Lease Sale 206 was too remote and
speculative for MMS to consider in its environmental review.

Lease Sale 206 Environmental Assessment

The third environmental review in the OCS process is the environmental assessment (EA)
prepared for lease sale 206 in the Gulf (Lease Sale 206 EA).62 The oil spill is occtu’ring in
Mississippi Canyon Block 252 of this lease sale. MMS prepared environmental assessments for
other particular lease sales in the Western and Central Gulf, such as Lease Sale 207, although a
Supplemental EIS was prepared for Lease Sale 224 in the Eastern Gulf.

Typically, an EA leads to one of two conclusions: discovery of a significant impact and then
preparation of an EIS, or a finding of no significant impact (FONSI). MMS terms their EAs
differently. It issues an EA-FONNSI, meaning finding of no new significant impact, reflecting the
tiered enviromnental analyses for the OCS process. Lease Sale 206 EArecognizes that it "tiers off
the Multisale EIS and incorporates much of the material by reference.’’63 According to MMS, new
information related to the lease sale was discovered, but did not change the conclusions reached
within the Multisale EIS.64

The EA appears to back off some of the environmental impacts considered in the EIS. It states
that because activity was overestimated, the environmental impacts "may have been
overstated.’’65 While new information was considered within the EA, MMS found it supports the
conclusions made in the Multisale EIS, and so no new conclusions are made within the EA.66 The
Lease Sale 206 EA refers to the Multisale EIS review of spills greater than 1,000 bbl.67 No
reference to larger spills was found, such as a 4,600 bbl spill. In fact, oil spills were discussed in
more general terms throughout the document than in either of the EISs, which were incorporated
by reference.

No legal challenge to the Lease Sale 206 EA has been found. However, challenges to other EAs
for OCS drilling have beenfound for EAs issued for particular lease sales in the Arctic. Courts
have found EAs should be used in these circumstances to determine whether "the new
circumstance must present a seriously different picture of the environmental impact of the
proposed project from what was previously envisioned.’’68 If those different impacts are found, an
EIS or Supplemental EIS is wan’anted. A federal district court considered whether a Supplemental
EIS should have been prepared three years after conclusion of a multisale EIS for the Arctic
region, instead of an EA. It found that the multisale EIS in that case had considered scenarios that

62 MMS, Proposed Gulf of Mexico OCS Oil and Gas Lease Sale 206; Central Planning Area; Environmental
Assessment, MMS 2007-059 (Oct. 2007) (hereinafter Lease 206 EA). Available at http://www.gomr.mms.gov/homepg/
regulate/environ!nepa/nepaprocess.html#Recent%20NEPA%20Documents.
63 EA FONNSI, introduction.

~ EA FONNSI, p. 1.
65 Lease 206 EA, p. 14.
66 Lease 206 EA, p. 18.

67 Lease 206 EA, p. 24.
6~ Sierra Club v. Froehlke, 816 F.2d 205, 210 (5th Cir. 1987); North Slope Borough v. Minerals Management Service,

No. 3:07-cv-0045-RRB, *2 (D. Alaska April 12, 2007); Oregon Natural Resources Conncil v. Devlin, 776 F. Supp.
1440, 1449 (D. Ore. 1991).
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included the new data addressed by the EA.69 As this conclusion is fact-specific, it cannot be used
to predict whether a court may reach the same decision regarding the Lease Sale 206 EA.

Categorical Exclusion for the Exploration Plan

The final enviromnental doctunent to date for the Mississippi Canyon Block 252 oil well is a
categorical exclusion for the exploration plan (EP) submitted by BP (EP CE). As discussed above,
a categorical exclusion may be used by an agency when a category of actions has been
deterrnined to have no significant effect on the environment either individually or cumulatively.7°
The CEQ regulations provide that any procedures allowing CEs must also include "extraordinary
circumstances" for when a CE would not apply.7t

In 1986, MMS issued its list of categories of activities excluded fi’om further NEPA review within
the DOI Departmental Manual.72 The list was revised in 2004. The Departmental Manual states
that a CE does not apply if"the action qualifies as an exception under Appendix 2 of 516 DM." A
copy of the MMS categorical exclusions and the exceptions are available as Appendix B to this
report.73

MMS recorded its decision to invoke a categorical exclusion for the BP EP in a Categorical
Exclusion Review (CER) with Analysis and included reviews for specific environmental harms.
The CE process begins when a leaseholder (in this case BP) submits an exploration plan for MMS
approval.74 MMS reviews the plan to see if it fits any of the published categorical exclusions. The
agency must also see whether any exceptions to those CEs apply. The decision must be
docmnented. MMS uses forms that include check lists to document the CERs.

Under 43 U.S.C. § 1340(c), MMS is required to approve an exploration plan within 30 days of
submission. The Secretary of the Interior, in testimony before the Senate Committee on
Environment and Public Works, asked Congress to extend this deadline to 90 days.75 This may
suggest that a CE for the exploration plan was invoiced because MMS had only 30 days to
complete an enviromnental review. However, MMS prepares EAs for exploration plans that are
not in the western or central Gulf of Mexico.76

69North Slope Borough v. Minerals Management Service, No. 3:07-cv-0045-RRB, *2 (D. Alaska April 12, 2007).
7040 C.F.R. § 1508.4.
7~40 C.F.R. § 1508.4.
72The Federal Register notice announcing these CEs refers to them as being functions transferred from the Geological
Survey (GS) and the Bureau of Land Management (BLM) to the MMS upon its establislnnent. 51 Fed. Reg. 1855 (Jan.
15, 1986).
73 It is also available at http://206.131.241.18/app_DM/act_getfiles.cfm?relnum=3625.
74 In practice, multiple versions of an EP may be submitted, such as an initial EP, or an amended EP. The CER for BP
shows separate reviews were conducted for archaeological resources, chemosynthetic communities, and what was
referred to as a NEPA (1) determination. Copies of these documents (either the I-EP (Initial Exploration Plan) with a
NEPA final date of April 15, 2009, or the A-EP (Amended Exploration Plan) with a NEPA final date of April 3, 2009)
are available from the author.
75 Senate EPW Hearing, Federal Response to the Recent Oil Spill in the Gulf of Mexico (May 18, 2010).
76 For example, MMS prepared an EA for an exploration plan in the Arctic that was rejected by a corn1 and ultimately

th 9 ~withdrawn by the agency. Alaska Wilderness League v. Kempthorne, 548 F.3d 815 (9 Cir. _008), ~tithdrawn and
vacated as moot 559 F.3d 916 (9"~ Cir. 2009), and superseded sub nora. Alaska Wilderness League v. Salazta’, 571 F.3d
859 (9t~ Cir. 2009) (upon rescission by MMS of the EP approval).
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Arguably, a 1976 U.S. Supreme Court decision supports the Secretary of the Interior’s position.77
In that decision, Flint Ridge Development Co. v. Scenic Rivers Association of OMahoma, the
Court held that a 30-day statutory deadline meant that the federal agency could not complete an
EIS, and therefore NEPA did not requh’e it. The Court noted that NEPA only required agencies to
comply "to the fullest extent possible." The Court considered the fact that the 30-day deadline for
the federal agency in Flint Ridge did not begin until the submission was completed. The Ninth
Circuit made a similar observation regarding the MMS 30-day deadline for exploration plan
approval, finding some flexibility in the fact that a NEPAreview could begin while the agency
sought further information from an applicant.78 However, that Ninth Circuit decision was
withdrawn and vacated. Flint Ridge could be distinguished from the Mississippi Canyon EP in
that the Flint Ridge plaintiffs sought to have a full EIS prepared, whereas for Mississippi Canyon
the argument is that a CE was not enough, leaving open the possibility that an EA would suffice.

According to MMS, CEs are available when "the impacts from the common operations are
expected to be negligible to non-existent based upon general information gathered during past
environmental analyses.’’79 This means that based on its experience, MMS has found that those
operations have at most negligible environmental impacts, and therefore, additional review is not
required.

The CER documents from 1VI1VIS do not indicate which CE was used. However, it seems likely
that MMS invoked CE C(10), which is a CE that applies to exploration plans:

Approval of an offshore lease or unit exploration development/production plan or a
Development Operation Coordination Document in the central or western Gulf of Mexico
(30 CFR 250.2) except those proposing facilities: (1) l~a areas of high seismic risk or
seismicity, relatively untested deep water, or remote areas, or (2) within the boundary of a
proposed or established marine sanctuary, and/or within or near the boundary of a proposed
or established wildlife refuge or areas of high biological sensitivity; or (3) in areas of
hazardous natm’al bottom conditions; or (4) utilizing new or unusual technology,s°

This CE appears to have been created in 1978 in guidelines for MMS’s predecessor. It is the only
CE that ~r~ces specific reference to an OCS area, or, in fact, contains any geographical
restriction. It excludes two of the four stages of OCSLA actions from further NEPA review. It
excludes both exploration plans in the western and central Gulf of Mexico and development and
production plans in those areas. In contrast, the other CEs exclude what appear to be more
general, adirfinistrative activities such as "issuance and modification of regulations, Orders,
Standm-ds, Notices to Lessees and Operators, Guidelines, and field rules ..." (C)(1); "approval of
unitization agreements, pooling, or comanunitization agreements" (C)(4); and "approval of
suspension of operations and suspensions of productions" (C)(6).

77 Flint Ridge Development Co. v. Scenic Rivers Association of Oklahoma. 426 U.S. 776 (1976) (holding that 30 days
after f’fling was not enough time to complete a NEPA review and therefore one was not required).
78 Alaska Wilderness League v. Kempthome, 548 F.3d 815 (9th Cir. 2008), withdrawn and vacated as moot, 559 F.3d

916 (9th Cir. 2009), and superseded sub nom. Alaska Wilderness League v. Salazar, 571 F.3d 859 (9th Cir. 2009) (upon
rescission by MMS of the EP approval).
79 MMS, Discussion of Categorical Exclusion Reviews (undated). A copy of this document is included as Appendix C.
80 516 DM 15.4(C)(10).
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The CE for Gulf plans could be based on the OCSLA amendments of 1978.81 Those amendments
address certain NEPA requirements, giving exemptions to activities in the Gulf of Mexico. The
relevant section of that law, Section 25 (codified at 43 U.S.C. § 135 l(e)(1)), states that "at least
once the Secretary shall declare the approval of a development and production plan in any area or
region ... of the outer Continental Shelf, other than the Gulf of Mexico, to be a major Federal
action.’’82 While this language contains some ambiguity as to whether the "at least once"
requirement must be used by the Secretary for all development plans or on a plan-by-plan basis,
this suggests that approval of a development and production plan in the Gulf of Mexico might
never need to be declared a major federal action (key words in NEPA to mandate preparation of
an EIS).83 No similar statutory reference to exploration plans exists, but this may be the
foundation for excluding Gulf of Mexico plans from enviromnental analyses.

BP discussed a Worst Case Scenario Response in its initial EP for Mississippi Canyon Block 252,
indicating it considered a potential large-scale spill. The EP states that for exploratory wells A and
B at Block 252, the worst case scenario would be a blowout at the exploratory stage, leading to a
spill of 162,000 gallons (3,857 bbl) of crude oil a day.S4 The EP indicates that BP’s regional oil
spill response plan for a worst case scenario had been approved by MMS.85

Despite referring to a blowout in the context of a response plan, no blowout scenario was
included in the EP. This appears to be based on MMS policy for the area. Section 2.7 of the EP
states: "A scenario for a potential blowout of the well fi’om which BP would expect to have the
highest volume of liquid hydrocarbons is not required for the operations proposed in this EP.’’86

While MMS regulations require disclosure of a blowout scenario in EPs,87 MMS provided an
exception in a 2008 Notice to Lessees. The exception exempts OCS actions in the Gulf from
blowout scenario requh’ements under certain conditions.88

81 P.L. 95-372, § 25, 92 Star. 659 (1978).
8~. The legislative histo~� for this amendment does not discuss why the Gulf was excepted from this provision.

However, the Conference Report suggests that the exception was for efficiency: "to limit bureaucratic redtape and
othetavise minhnize delays inthe search for and production ofoil and gas" which had been "going on for a number of
years" in the Gulf. H. Rep. 95-1474, at 115 (Aug. 10, 1978). The Gulf exclusion was within the Senate language, while
the House had no exclusion. Id.
83 As referenced earlier in this report, MMS policy is that development and production plans undergo a full EIS.

However, the MMS allows a CE for development and production plans in the western and central areas of the Gulf of
Mexico, essentially exempting those plans from that policy. Because it was still in exploration, the Mississippi Canyon
Block had not reached the stage of development and production. It is not known whether MMS would have issued a CE
for that plan as well.
84 EP, § 7.1.
85 EP, § 7.1.
86 BP, Initial Exploration Plan, Mississippi Canyon Block 252, OCS-G 32306 (received by MMS Feb. 23, 2009)

(hereinafter EP). A copy of this docmnent is available from the author.
87 30 C.F.1L § 250.213(g). A lawsuit challenging the DOI’s issuance of the Notice was fried in federal coua. Gulf
Restoration Network v. Salazar, No. 2:10-cv-01497 (E.D. La. filed May 18, 2010).
88 MMS, Notice to Lessee 2008 G-4 (May 1, 2008). Available at http://www.gomr.mms.guv/homepg/regulate/regs/ntls/
2008NTLs/08-g04.pdf. Under this Notice, a blowout scenario is only required for OCS drilling if 1) Florida is an
affected state; 2) the activity occurs within protective zones of Flower Garden Banks or Stetson Bank; 3) activity
includes installation of surface facility at greater than 400 meters; 4) initial Development Operations Coordination
Documents (DOCDs) and supplemental DOCDs with new multiwell st~’uctures if either Texas or Louisiana is an
affected state; and 5) initial EPs if Texas is an affected state. Notice 2008 G-4, p. 6.
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Even if a blowout scenario was not prepared, it seems there would be significant amounts of oil
released if the worst case scenario of a blowout occurred, oil at quantities greater than considered
in the Multisale EIS or the Lease Sale 206 EA. However, because a CE was used for the EP,
instead of an EIS or an EA, a review of the environmental impacts for a spill of this size was not
conducted. They were not considered within the previous EISs or the EA either:

Adequacy of the Environmental Review of the Exploration Plan

No court has reviewed this categorical exclusion (516 DM 15.4(C)(10)), either to determine
whether on its face it meets the standards which CEs are to follow--actions that either
individually or cmnulatively are found not to have a significant effect on the enviromnent--or as
it has been applied to any exploration or development plan. However, the Ninth Circuit
considered whether MMS had properly used a different CE in California when approving lease
suspensions. The court found the use of that CE was not adequately justified by MMS’89 Ia~ that
case 36 lease suspensions were sought nearly 30 years after a large oil spill near Santa Barbara.
Under the OCLSA, MMS may suspend the term of a lease when a lessee is not able to begin
production within the term of the lease, thus avoiding expiration of the lease.9° The court found
that there was no documentation of the CE, and that some exceptions to a CE could have applied
that MMS did not consider. Accordingly, the court remanded the NEPA review to MMS.

It is possible a court may fred that exceptions to CEs apply in the case of the EP CE, in which
case the BP CE would be invalid. (The exceptions are included as part of Appendix B.) One
exception that may apply addresses effects on ESA-listed species, meaning a CE could not be
used if an action ~nay: "have adverse effects on species listed o1" proposed to be listed on the List
of Endangered or Threatened Species, or have adverse effects on designated Critical Habitat for
these species.’’91 All of the environmental documents address the effects of an oil spill on listed
species and the critical habitat of the Gulf Sturgeon. For example, the Lease Sale 206 EA states
that over the 40-year term of the lease, 119 loggerhead, 10 leatherback, 1 hawlcsbill, 13 Kemp’s
ridley, and 38 green turtles will be lcilled.92 It is possible a court could find that these effects could
be considered "adverse." Another exception to the CEs addresses actions when the impacts
cannot be known, perhaps due to the fact that the harm depends on the scale, timing, and location
of an oil spill: "2.4 - Have highly uncertain and potentially significant environmental effects or
involve unique or unknown environmental rislcs."

Even if the exceptions do not apply, MMS may be required to explain in the CE why they do not.
Under accepted law, if there is substantial evidence that an exception may apply, an agency must
document why an exception to a CE does not apply in order to support the CE.93 While the CER
doctunents specifically address exceptions regarding archeological resources and chemosynthetic
cormnunities, finding that ne!ther exception applies, there is no explicit reference to any other
exception.

89Califomia v. Norton, 311 F.3d 1162 (9th Cir. 2002).
9043 U.S.C. § 1334(a)(1).
9~ 516 DM Appx. 2, exception 2.8.
92Lease 206 EA, p. 41.
93Jones v. Gordon, 792 F.2d 821 (9tl~ Cir. 1986).
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The fact that this project was in the Gulf of Mexico made a difference in the type of review MMS
conducted. Aa’guably, a heightened level of review might have reached a different conclusion as to
the probable environmental impacts. If the EP had been in the Pa’ctic, the CE fox" the Gulf plans
would not apply and consideration of a blowout scenario also would have been required. Instead,
EAs are used, which must sufficiently analyze the environmental impacts of the action. When the
Ninth Circuit reviewed an EA for an exploration plan in the Beaufort Sea in the Arctic
(hereinafter the Beaufort Sea EP), it found that an EA was not adequate.94 The BP EP and the
Beaufort Sea EP are factually similar in that they result from a nearly identical set of tiered NEPA
analyses. The Beaufort Sea EP also crone after an EIS for a 5-year plan (fox" 2002-2007), an EIS
for the multiple lease sale, and a series of EAs fox" particular lease sales. Like the EP CE,
endangered species were present at the planned drilling site. In the case of the Beaufort Sea EP
the com’t indicated experts expressed concern that the exploration plan could have significant
impacts on polar bears and whales. An EA-FONNSI was issued, meaning no new significant
impacts were found. The court held that the Beaufort Sea EA did not indicate MMS took a "hard
look" at the environmental impacts of the exploration plan since substantial questions remained
regarding the harm to wildlife and the people in the area.95 MMS revoked its approval of the EP.96

The EP CE, perhaps, could be justified as a fourth enviromnental review, implying that all of the
environmental impacts had been considered in the earlier, more expansive documents.
Technically, however; that is not how a CE is intended to be applied, The NEPA regulations do
not provide that CEs may be used to exclude reviews on the basis that previous analyses already
considered impacts. ACE is supposed to be invoiced because the project would not have any
impacts. NEPA allows tiered enviromnental reviews97 when the impacts have already been
considered.

Additionally, this rationale runs cotmter to the OCSLA staging justification used by cotu’ts as to
why enviromnental reviews at the lease sale stage or earlier did not need to be in depth. Those
com’ts held that a more intense environmental review was not needed at the early stages of the
OCSLA because it would occur when actual drilling was iwaninent.98 For example, the
justification used by the District Court of Alaslra for why a 100,000 bbl spill did not have to be
analyzed may not apply when a CE is used at the exploration stage instead of a more in-depth
analysis: "Congress has decided to allow key decisions having serious environmental
consequences to be made at the exploration and production and development stages instead of
requiring all decisions to be made at the pre-leasing and leasing stages.’’99

The Ninth Circuit’s rationale for why a larger oil spill was not examined at the lease sale stage
was that environmentally significant activities did not occur then. A more thorough review would
be conducted later:

94 Alaska Wildemess League v. Kempthome, 548 F.3d 815 (9~’ Cir. 2008), vacatedas moot, 571 F.3d 859 (9t~ Cir.

2009) (upon rescission by MMS of the EP approval).
95 Alaska Wilderness League v. I(empthome, 548 F.3d 815, 825 (9lh Cir. 2008), vacated as moot, 571 F.3d 859 (9th Cir.

2009).
96 See Alaska Wilderness League v. Kempthorne, 571 F.3d 859 (9t~ Cir. 2009).
97 40 C.F.R. § 1500.4(i).
98 Center for Biological Diversity v. U.S. Deparlanent of the Interior, 563 F.3d 466, 480 (D.C. Cir. 2009).
99 Village of False Pass v. Watt, 565 F. Supp. 1123 (D.C. Alaska 1983).
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bypurchasing a lease, lessees acquire no right to do anything more. Under the plain language
of OCSLA, the purchase of a lease entails no fight to proceed with full exploration,
development, or production ... the lessee acquires only a priority in submitting plans to
conduct those activities. If these plans, when ultimately submitted, are disapproved, no
further exploration or development is permitted.~°°

If no review were conducted later, this justification may not seem to be supportable. The Ninth
Circuit had suggested in another case that the exploration stage was where a spill analysis would
be most appropriate.~°1

The U.S. Supreme Com’t also emphasized the importance of administrative review of the post-
lease actions: "an OCS lease authorizes the holder to engage, only in preliminary exploration;
further administrative approval is required before full exploration or development may begin.’’1°2
It could be argued that the EP CE is the inverse result of what is supposed to happen with tiered
environmental reviews. Instead of the process described by the com~s where the environmental
review becomes more exacting as the drilling becomes imminent, the opposite has happened and
no additional environmental,analysis was conducted.

Conclusion

The exploration well blowout in the Gulf of Mexico appears to have major, and potentially
catastrophic, environmental effects. None of the envil-omrtental reviews under NEPA considered
an oil spill of this magnitude. However, it is unclear whether that violates NEPA~ which has no
requirement for analysis of a worst case scenario. The use of a categorical exclusion at the
exploration stage appears to be procedurally correct under MMS policy, provided there were no
applicable exceptions. However, the legality of that CE has never been examined by a com’t,
which could consider whether an exemption fi’om a NEPAreview at the point where drilling is
iwartinent violates NEPA either because extraordinary circumstances existed in the case, or
because, in general, the tiered OCSLA process envisioned more scnatiny of environmental
consequences after the lease stage.

too Village of False Pass v. Clark, 733 F.2d 605, 608 (9~ Cir. 1984).
~0~ Tribal Village ofAkutan v. Hodel, 869 F.2d 1185, 1192 (9tl~ Cir. 1988).
~0z Secretary of the Interior v. California, 464 U.S. 312, 321 (1984).
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Appendix A. Background Facts
Source: MMS, Gulf of Mexico OCS Oil and Gas Lease Sales: Final Environmental Impact
Statement (MMS 2007-018) (April 2007).

Duration of Gulf of Mexico OCS Oil and Gas Activity--40 years (p. 4-5):

Exploratory drilling activity can take place over an 8-year period, beginning
within one year after the lease sale.

Development activity takes place over a 39-year period, beginning with the
installation of the first production platform and ending with the chilling of the last
development wells.

~ Production of oil and gas begins by the third year after the lease sale and
thcontinues through the 40 year.

Final abandonment and removal activities occur in the 40th year.

Amount of oil and gas expected to be produced (p. 4-5):

Western Gulf:

¯ Oil = 242 - 423 million bbl

¯ Gas = 1.644 - 2,647 ta’illion cubic feet

Central Gulf:

Oil = 776 - 1,292 million bbl

~ Gas = 3.236 -5.229 trillion cubic feet

Amount of seismic testing expected (p. 4-7):

¯ Western Gulf---400 - 800 blocks

¯ Central Gulf--l,000 - 2,000 blocks

Number of exploration and delineation wells from this lease sale expected during 40-year
period (p. 4-10):

¯ Western Gulf---42 - 66

~ Central Gulf--65 - 96

Number of development wells from this lease sale anticipated during 40-year period (p. 4-
13):

¯ Western Gulf--155 - 221

¯ Central Gulf--330 - 468
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Number of loss of well control events (including blowouts) from this lease sale estimated
during 40-year period (p. 4-250):

o Western Gulf--1 - 2

o Central Gulf--2 - 3

Number of offshore oil spills estimated from this lease sale during 40-year period (p. 4-241):

~ Western Gulf--800 - 1,500 spills/400 - 21,000 bbl of oil

o Centxal Gulf--2,700 - 4,500 spills/5,500 - 26,500 bbl of oil

Natural seeps of oil, annual average (1990-1999) (Table 4-12):

o Western Gulf--490,000 bbl

Eastern Gulf1°3---490,000 bbl

Probability of spills greater than 10,000 bbl occurring (Table 4-15):

Western Gulf:

¯ Mean number of spills from all sources (facilities, pipelines, shuttle tankers)--3

¯ Probability of occurrence--92% - 96%

Central Gulf:

¯ Mean number of spills from all som’ces (facilities, pipelines, shuttle tankers)----9

¯ Probability of occurrence--99+%

Historical data on offshore spills greater than 10,000 bbl in the Guff of Mexico from 1985-
1999 (Table 4-16):

From pipelines: 2 spills; 30,000 bbl spilled in total

~ From platforms: 0 spills

1o3 Data not available for Central Gulf.
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Appendix B. MMS Categorical Exclusions
Source: 516 DM

15.4 Categorical Exclusions. In addition to the actions listed in the Departmental categorical
exclusions outlined in Appendix 1 of 516 DM 2, many of which the MMS also performs, the
following MMS actions are designated categorical exclusions unless the action qualifies as an
exception under Appendix 2 of 516 DM 2:

A. General

(1) Inventory, data, and information collection, including the conduct of enviromnental
monitoring and nondestructive research programs.

(2) Actions for which MMS has concurrence or co-approval with another Bureau if the action is a
categorical exclusion for that Bureau.

B. Internal Program Initiatives.

(1) All resource evaluation activities including surveying, mapping, and geophysical sm’veying
which do not use solid or liquid explosives.

(2) Collection of geologic data and samples including geologic, paleontologic, mineralogic,
geochemical, and geophysical investigations which does not involve drilling beyond 50 feet of
consolidated rock or beyond 300 feet of unconsolidated rock, including contracts therefor.

(3) Acquisition of existing geological or geophysical data from otherwise private exploration
ventures.

(4) Well logging, digital modeling, inventory of existing wells, and installation of recording
devices in wells.

(5) Establishment and installation of any research/monitoring devices.

(6) Test or exploration drilling and downhole testing included in a project previously subject to
the NEPA process.

(7) Insignificant revisions to the approved 5-year leasing program.

(8) Prelease planning steps such as the Call for Information and Area Identification.

C. Permit and Regulatory Functions.

(1) Issuance and modification of regulations, Orders, Standards, Notices to Lessees and
Operators. Guidelines and field rifles for which the impacts are limited to a&rtinistrative,
economic, or technological effects and the enviromnental impacts are minimal.

(2) Approval of production measurement methods, facilities, and procedures.

(3) Approval of off-lease storage in existing facilities.
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(4) Approval of unitization agreements, pooling, or communitization agreements..

(5)Approval of commingling of production.

(6) Approval of suspensions of operations and suspensions of production.

(7) Approval of lease consolidation applications, lease assigmnents or transfers, operating rights,
operating agreements, lease extensions, lease relinquishments, and bond terminations.

(8) Achninistration decisions and actions and record keeping such as:

(a) Approval of applications for pricing determinations under the Natural Gas Policy Act.

(b) Approval of underground gas storage agreements from a presently or formerly productive
reservoir.

(c) Issuance of paying well determinations and participating area approvals.

(d) Issuance of drainage determinations.

(9) Approval of offshore geological and geophysical mineral exploration activities, except when
the proposed activity includes the drilling of deep stratigraphic test holes or uses solid or liquid
explosives.

(10) Approval of an offshore leas e or unit exploration, development/production plan or a
Development Operation Coordination Document in the central or western Gulf of Mexico (30
CFR 250.2) except those proposing facilities: (1) In areas of high seismic risk or seismicity,
relatively untested deep water, or remote areas, or (2) within the boundary of a proposed or
established marine sanctuary, and/or within or near the boundary of a proposed or established
wildlife refuge o1" areas of high biological sensitivity; or (3) in areas of hazardous natural bottom
conditions; or (4) utilizing new or unusual technology.

(11) Approval Of minor revisions of or minor variances frOlll activities described in an approved
offshore exploration or development/production plan, including pipeline applications.

(12) Approval of an Application for Permit to Drill (APD) an offshore oil and gas exploration or
development well, when said well and appropriate mitigation measures are described in an
approved exploration plan, development plan, production plan, or Development Operations
Coordination Document.

(13) Preliminm3~ activities conducted on a lease prior to approval of an exploration or
developmentJproduction plan or a Development Operations Coordination Plan. These are
activities such as geological, geophysical, and other surveys necessary to develop a
comprehensive exploration plan, development/production plan, or Development Operations
Coordination Plar~

(14) Approval of Sundry Notices and Reports on Wells.

(15) Rights-of-ways, easements, temporary use permits, and any revisions thereto that do not
result in a new pipeline corridor to shore.
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D. Royalty Functions. All functions of the Associate Director for Royalty Management including,
but not limited to, such activities as: approval of royalty payment procedures, including royalty
oil contracts; and determinations concerning royalty quantities and values, such as audits, royalty
reductions, collection procedures, reporting procedures, and any actions taken with regard to
royalty collections (including similar actions relating to net profit and windfall profit taxes).

Exceptions To Categorical Exclusions

516 DM 2 Appendix 2

The following exceptions apply to individual actions within categorical exclusions (CX).
Environmental documents must be prepared for actions which may:

2.1 Have significant adverse effects on public health or safety.

2.2 Have adverse effects on such unique geographic characteristics as historic or cultural
resources, park, recreation or refuge lands, wilderness areas, wildor scenic rivers, sole or
principal ch’inldng water aquifers, prime fanrdands, wetlands, floodplains or ecologically
significant or critical areas, including those listed on the Department’s National Register of
Natural Landinarks.

2.3 Have highly controversial environmental effects.

2.4 Have highly uncertain and potentially significant environmental effects or involve unique
or tmlmown enviromnental rislcs.

2.5 Establish a precedent for future action or represent a decision in principle about future
actions with potentially significant environmental effects.

2.6 Be directly related to other actions with individually insignificant but cttmulatively
significant environmental effects.

2.7 Have adverse effects on properties listed or eligible for listing on the National Register of
Historic Places.

2.8 Have adverse effects on species listed or proposed to be listed on the List of Endangered
or Threatened Species, or have adverse effects on designated Critical Habitat for these
species.                                                       "

2.9 Require compliance with Executive Order 11988 (Floodplain Management), Executive
Order 11990 ~rotection of Wetlands), or the Fish and Wildlife Coordination Act.

2.10 Threaten to violate a Federal, State, local or tribal law or requirement imposed for the
protection of the envil"orunent.
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Appendix C. The MMS Categorical Exclusion
Review Process
Source: Minerals Management Service

A more detailed discussion of Categorical Exclusion Reviews (CERs) and the NEPA process for
review of Industry Submittals follows:

Descriptions for the "NEPA Determination Type" field under FastFacts?

The NEPA Determination Type is identified in a NEPA Determination Type Review at the
very beginning of the Categorical Exclusion Review (CER) process and it establishes the level of
NEPA analyses that should be conducted for a particular proposal. Based upon details about the
proposed action, policy, and pro~ammatic NEPA analyses, the NEPA Determination Type could
be either:

CER with no further Analyses; i.e., finalize the CER with no additional
reviews/conditions of approval (COAs)

¯ , CER with Analyses; i.e., continue processing/review under a CER with the
applicable protected resource reviews assigned; or

Prepare an EnvironmentalAssessment (EA) or an Environmental Impact
Statement (EIS)

When it’s a categorical exclusion [review] with analysis, what ldnd of analysis is it?

Though not a document in the same sense as an EAor EIS, the CERs ultimately consist of a
series of procedures and activity-specific reviews that are conducted and compiled so that MMS
is assured that the activity can remain Categorically-Excluded from review under an EA or EIS.
The CERs are completely digital and therefore, stored within TIMS as part of the Administrative
Record along with all documentation related to the proposed action (in this case, the EPs on
MC252) and all associated stuweys/reports. Even though Central and Western Gulf of Mexico
drilling and production activities are Categorically-Excluded from any additional review, MMS
GOMR prepares CERs on each proposal to ensure that "extraordinary circumstances" do not
exist and to ensure that the agency has the ability to consider the best-available data/technology
on a case-by-case basis, which in turn affords real-time adaptive management of assessment
triggers, reviewing standards, and conditions of approval/mitigation.

When an exception criteria [now called an "’extraordinary circumstance"] is identified
during analysis, what exactly does that mean?

An "extraordinary circumstance" (EC) is an identified condition that could exist within an action
that could be Categorically-Excluded from additional NEPA analysis. MMS has 12 ECs identified
under 43 CFR § 46.215 (see last page) that it reviews the proposed action against to determine if
may of the activities proposed by the operator may "trigger" or cause an EC condition to occur. If
an EC is identified for a proposal that cannot be avoided (either in the NEPA Determination
Review or protected resource reviews), an EA must be prepared. The EA, in turn, could result in a
Finding of Significant Impact (FOSI), which would then requh’e preparation of an EIS.
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Detailed Discussion:

The DOI and MMS can categorically-exclude (CatEx) certain actions fi’om further NEPA
analyses if it is determined that they would not have a significant effect on the environment
(individually or cumulatively). The MMS CatEx list is currently found in the Departmental
Manual (see 516DM15.4) and it not only contains administrative actions, but also eoxmnon OCS
operations. The impacts from the comlnon operations are expected to be negligible to non-
existent based upon general information gathered during past environmental analyses about the
type of activities, the area of the proposed action, programmatic NEPA analyses (ProgralrgSale
EISs/EAs), and the past actions as conducted and obsel"ced. The specific MMS operational CatEx
corresponding to the submittal of an Exploration Plan (EP) is below:

HPiS Categorical Exclusion
under 5i6DM 15.4

C. Permit and Regulatory Functions.

In areas of high seismic risk or seismicity, relatively untested,deep water, or.remote areas, or.,

~vithin the boundary of a proposed or established marine sanctuary, land/or within or:near the boundaryof, a
proposed or established wildlife refuge or areas of high biological sensitivity;:or

in areas of hazard0us natural bottom c0ndi~ions: Or

utilizing new or unusual technol0gy:

Since the CatEx list is based upon general/historical information and generalized/programmatic
information, GOMR goes the extra step and prepares a Categorical Exclusion Review (CER) for
each action to determine if site-specific details of the proposed operations will not result in an
Exta’aordinary Circtunstance (EC), which would require that an EA be prepared. Coordinators in
GOMR’s Environmental Compliance Section (ECS) follov~ a set of submittal-specific SOPs and
utilize a detailed GIS application, PMT GIS, that addresses the activity being proposed and
compares information with established business rules/EC la’iggers based upon the specific
resources to detenv_ine if the action should be reviewed under an Environmental Assessment (EA)
and which, if any, protected resource reviews should be assigned for the CER/EA.

When the NEPA coordinator is finished following the SOP, their NEPA Determination Review
and associated PMT GIS report will identify the Initial NEPA Determination Type, which could
include;

CER with no further Analyses; i.e., finalize the CER with no additional
reviews/conditions of approval (COAs)

CER with Analyses; i.e., continue processing/review under a CER with the
applicable protected resource reviews assigned; or

Prepare an EA/EIS.
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All of the applicable information related to the NEPA Determination and/or any resource reviews
is recorded in the Technical Information Management System (TIMS) and the PMT GIS Report is
attached in the respective NEPA Determination Type Review. A copy of the plan!application is
provided to the NEPA Decision Maker for a concurrence review of the TIMS information and
PMT GIS Report. If the Decision Maker concurs with the coordinator, NEPA Determination
Type is also recorded in TIMS for the specified submittal. If the Chief has any questions about
the NEPA determination type, the information will be reviewed together until a decision can be
made.

Once concurrence is given, all necessau¢ reviews are assigned to resource specialists (i.e., marine
archaeologists, benthic biologists, meteorologists, oceanographers, etc,) and tracked in TIMS.
The SME informs the NEPA Coordinator if additional information or a clarification is required
and/or when the review is completed. The completed review will note one of the following:

The proposed action will have no impact on the protected resource.

The proposed action requires a condition of approval (COA) to ensure that an
extraordinm3z circumstance (EC) will not be met/triggered.

The proposed action may cause a significant impact and an EA is recomanended.

When all of the applicable reviews are completed, the SME’s conclusions, and any suggested
conditions of approvaFmitigation (if necessm30, are recorded in TIMS and compiled by the NEPA
Coordinator for presentation to the NEPA Decision Maker. The NEPA decision maker will review
the findings and choose from the following Final NEPAActions:

CER Approved; (Action can be CatExed with no COAs--an EC will not be
triggered/occur); or

CER Approved; (Action can be CatExed with COAs to ensure that an EC will
not be ta’iggered/occur);

Prepare an EA/EIS.

43 CFR § 46.215 Categorical Exclusions: Extraordinary circumstances

Extraordinary ch-cumstances (see paragraph 46.205(c)) exist for individual actions within
categorical exclusions that may meet any of the criteria listed in paragraphs (a) through (1) of this
section. Applicability of extraordinary circumstances to categorical exclusions is determined by
the Responsible Official.

Have significant impacts on public health or safety.

Have significant impacts on such natural resources and unique geographic
characteristics as historic or cultural resources; park, recreation or refuge lands;
wilderness areas; wild or scenic rivers; national natural landinarks; sole or
principal drinking water aquifers; prime farmlands; wetlands (EO 11990);
floodplains (EO 11988); national monuments; migratory birds; and other
ecologically significant or critical areas.

Have highly controversial enviromnental effects or involve unresolved conflicts
concerning alternative uses of available resources [NEPA section 102(2)(E)].
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Have highly uncertain and potentially significant environmental effects or
involve unique or unknown environmental risks.

Establish a precedent for future action or represent a decision in principle about
future actions with potentially significant enviromnental effects.

Have a direct relationship to other actions with individually insignificant but
cumulatively significant environmental effects.

Have significant impacts on properties listed, or eligible for listing, on the
National Register of Historic Places as determined by the bureau.

Have significant impacts on species listed, or proposed to be listed, on the List of
Endangered or T~’eatened Species or have significant impacts on designated
Critical Habitat for these species.

Violate a Federal law, or a State, local, or tribal law or requirement imposed for
the protection of the environment.

Have a disproportionately high and adverse effect on low income or minority
populations (EO 12898).

Limit access to and ceremonial use of Indian sacred sites on Federal lands by
Indian religious practitioners or significantly adversely affect the physical
integrity of such sacred sites (EO 13007).

Contribute to the introduction, continued existence, or spread of noxious weeds or non-native
invasive species l~nown to occur in the area or actions that may promote the introduction, growth,
or expansion of the range of such species (Federal Noxious Weed Control Act and EO
13112).Contribute to the introduction, continued existence, or spread of noxious weeds or non-
native invasive species l~nown to occur in the area or actions that 1nay promote the introduction,
growth, o1" expansion of the range of such species (Federal Noxious Weed Control Act and EO
13112).
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Offshore Oil and Gas Developmen~ Legal Framework

Summary
The development of offshore oil, gas, and other mineral resources in the United States is impacted
by a number of interrelated legal regimes, including international, federal, and state laws.
International law provides a framework for establishing national ownership or control of offshore
areas, and domestic federal law mirrors and supplements these standards.

Governance of offshore minerals and regulation of development activities are bifurcated between
state and federal law. Generally, states have primary authority in the three-geogl"aphical-mile area
extending from their coasts. The federal govermnent and its comprehensive regulato~-.� regime
govel’n those minerals located under federal waters, which extend from the states’ offshore
boundaries out to at least 200 nautical miles from the shore. The basis for most federal regulation
is the Outer Continental Shelf Lands Act (OCSLA), which provides a system for offshore oil and
gas exploration, leasing, and ultimate development. Regulations run the gamut from health,
safety, resource conservation, and environmental standards to requirements for production based
royalties and, in some cases, royalty relief and other development incentives,

In 2008, both the President and the 110t~ Congress removed previously existing moratoria on
offshore leasing on most areas of the outer continental shelf. As of the date of this report, the 11 lth
Congress has not reinstated the appropriations-based moratoria that were not renewed by the 110tla

Congress, and the President has advocated moving forward with oil and natural gas exploration
and production in some areas previously under moratoria.

Other recent legislative and regulatory activity also suggests an increased willingness to allow
offshore drilling in the U.S. Outer Continental Shelf. In 2006, Congress passed a measure that
would allow new offshore drilling in the Gulf of Mexico. Aa’eas of the North Aleutian Basin off
the coast of Alaska have also been recently made available for leasing by executive order. The
five-year plan for offshore leasing for 2007-2012 adopted by the Minerals Management Service
(MMS) in December of 2007 proposed further expansion of offshore leasing. At the same time,
the role of the coastal states in deciding whether to lease in areas adjacent to their shores has also
received recent attention.

In addition to these legislative and regulatory efforts, there has also been significant litigation
related to offshore oil and gas development. Cases handed down over a number of years have
clarified the extent of the Secretary of the Interior’s discretion in deciding how leasing and
development are to be conducted.
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Offshore Oil and Gas Develol~ment: Legal Framework

T he development of offshore oil, gas, and other mineral resources in the United States is
impacted by a number of interrelated legal regimes, including international, federal, and
state laws. International law provides a framework for establishing national ownership or

control of offshore areas, and U.S. domestic law has, in substance, adopted these internationally
recognized principles. U.S. domestic law further def’mes U.S. ocean resource jurisdiction and
ownership of offshore minerals, dividing regulatory authority and ownership between the states
and the federal government based on the resource’s proximity to the shore. This report explains
the nature of U.S. authority over offshore areas pursuant to international and domestic law. It also
describes the laws, at both the state and federal levels, governing the development of offshore oil
and gas and the litigation that has flowed from development under these legal regimes. Also
included is an outline of the changes to the authorities regulating offshore development wrought
by the Energy Policy Act of 2005 and subsequent legislation and executive action, as well as a
discussion of recent executive action and legislative proposals that would allow for fttrther
offshore exploration and production.

Ocean Resource Jurisdiction
Under the United Nations Convention on the Law of the Sea,1 coastal nations are entitled to
exercise vaucing levels of authority over a series of adjacent offshore zones. Nations ~nay claim a
12-nautical-mile territorial sea, over which they may exercise rights comparable to, in most
significant respects, sovereignty. An additional area, tenr~ed the contiguous zone and extending
24 nautical miles from the coast (or baseline), may also be claimed. In this area, coastal nations
may regulate, as necessary, to protect the territorial sea and to enforce theh" custoans, fiscal,
irmnigration, and sanitary laws. Further, in the contiguous zone and an additional area, the
exclusive economic zone (EEZ), coastal nations have sovereign rights to explore, exploit,
conserve, and manage ~narine resources and jurisdiction over:

i. the establislmaent and use of artificial islands, installations and structures;

ii. marine scientific research; and

the protection and preservation of the marine envtronment."

The EEZ extends 200 nautical miles from a nation’s recognized coastline. This area overlaps
substantially with another offshore area designation, the continental shelf. International law
defines a nation’s continental shelf as the seabed and subsoil of the submarine areas that extend
beyond either "the natural prolongation of [a coastal nation’s] land territory to the outer edge of
the continental margin, or to a distance of 200 nautical miles from the baselines from which the
breadth of the territorial sea is measured where the outer edge of the continental margin does not
extend up to that distance.’’3 In general, however; under the Convention, a nation’s continental
shelf cannot extend beyond 350 nautical miles from its recognized coastline regardless of

United Nations Convention on the Law of the Sea 11I (entered into force November 16, 1994) (hereinafter UNCLOS).
Id. at Art. 56.1.
Id. at Art. 76.1.
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submarine geology.4 In this area, as in the EEZ, a coastal nation may claim "soverei.sgn rights" for
the purpose of exploring and exploiting the natural resources of its continental shelf.

Federal Jurisdiction
While a signatory to UNCLOS, the United States has not ratified the treaty. Regardless, many of
its provisions are now generally accepted principles of customary international law and, through a
series of Executive Orders, the United States has claimed offshore zones that are virtually
identical to those described in the treaty.6 In a series of related cases, the U.S. Supreme Court
confirmed federal control of these offshore areas.7 Federal statutes also refer to these areas and, in
some instances, define them as well. Of particular relevance, the primary federal law governing
offshore oil and gas development indicates that it applies to the "outer Continental Shelf," which
it defines as "all submerged lands lying seaward and outside of the areas... [under state control]
and of wb_ich the subsoil and seabed appertain to the United States and are subject to its
jurisdiction and control....’’8 Thus, the U.S. Outer Continental Shelf (OCS) would appear to
comprise an area extending at least 200 nautical miles from the official U.S. coastline and
possibly farther where the geological continental shelf extends beyond that point. The federal
government’s legal authority to provide for and to regulate offshore oil and gas development
therefore applies to all areas under U.S. control except where U.S. waters have been placed under
the primary jurisdiction of the states.

State Jurisdiction
In accordance with the federal Submerged Lands Act of 1953 (SLA),9 coastal states are generally
entitled to an area extending three geographical miles~° fi’om their officially recognized coast (or
baseline). ~ In order to acco~mnodate the claims of certain states, the SLA provides fox" an
extended three-marine-league12 seaward boundary in the Gulf of Mexico if a state can show such
a boundaa~ was provided for by the state’s "constitution or laws prior to or at the time such State
became a member of the Union, or if it has been heretofore approved by Congress.’’~3 After

4 Id. at Art. 76.4-76.7.

5 Id. at Art. 77.1.
6 Policy of the United States with Respect to the Natural Resources of the Subsoil and Sea Bed of the Continental Shelf,
Proclamation No. 2667, lOFed. Reg. 12,303 (September 28, 1945); Exclusive Economic Zone of the United States of
America, Proclamation No. 5030, 48 Fed. Reg. 10,605 (March 14, 1983); Territorial Sea of the United States of
Aa~aerica, Proclamation No. 5928, 54 Fed. Reg. 777 (December 27, 1988); Contiguous Zone of the United States,
Proclza~aation No. 7219, 64 Fed. Reg. 48,701 (August 2, 1999).
7 See United States v. Texas, 339 U.S. 707 (1950); United States v. Louisiana, 339 U.S. 699 (1950); United States v.

California, 332 U.S. 19 (1947). In accordance with the Submerged Lands Act, states generally own an offshore area
extending three geographical miles fi~om the shore. Florida (Gulf coast) and Texas, by virtue of their offshore
boundaries prior to admission to the Union, have an extended, three-marine-league offshore boundary. See United
States v. Louisiana, 363 U.S. 1, 36-64 (1960); United States v. Florida, 363 U.S. 121, 121-129 (1960).
8 43 U.S.C. § 1331(a).
943 U.S.C. §§ 1301 etseq.
to A geographical or nantical mile is equal to 6,080.20 feet, as opposed to the typical statute mile, which is equal to

5,280 feet.
~t 43 U.S.C. §1301(b).
~z A marine league is equal to 18,228.3 feet.
~3 43 U.S.C. §§ 1312, 1301(b).
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enactment of the SLA, the Supreme Court of the United States held that the Gulf coast boundaries
of Florida and Texas do extend to the three-marine-league limit; other Gulf coast states were
unsuccessful in their challenges.~4

Within their offshore boundaries, coastal states have "(1) title to and ownership of the lands
beneath navigable waters within the boundaries of the respective states, and (2) the right and
power to manage, adininister, lease, develop and use the said lands and natural resources...."x5

Accordingly, coastal states have the option of developing offshore oil and gas within their waters;
if they choose to develop, they may regulate that development.

Coastal State Regulation

State laws governing oil and gas development in state waters vary significamly fxom jurisdiction
to jurisdiction. Some state laws are limited to a single paragraph and do not differentiate between
onshore and offshore state resources; other states do not distinguish between oil and gas and other
types of minerals. In addition to regulation aimed specifically at oil and gas development, it
should be noted that a variety of other laws could impact offshore development, such as
environmental and wildlife protection laws and coastal zone management regulation. Finally, in
states that authorize offshore oil and gas leasing, the states decide which offshore areas under
theh" jurisdiction will be opened for development. The Appendix of this report contains a table of
state laws regulating and sometimes banning offshore mineral development. The table indicates
which state agency is primarily responsible for authorizing oil and gas development and if state
oil and gas leasing is limited to specific areas by statute.

Federal Resources
The primary federal law governing development of oil and gas in federal waters is the Outer
Continental Shelf Lands Act (OCSLA).16 As stated above, the OCSLA codifies federal control of
the OCS, declaring that the submerged lands seaward of the state’s offshore boundaries appertain
to the U.S. federal government. More than simply declaring federal control, the OCSLA has as its
primary ptu9ose "expeditious and orderly development [of OCS resources], subject to
environmental safeguards, in a manner which is consistent with the maintenance of competition
and other national needs....’’17 To effectuate this purpose, the OCSLA extends application of
federal laws to certain structures and devices located on the OCS;x8 provides that the law of
adjacent states will apply to the OCS when it does not conflict with federal law;~9 and,

~4 United States v. Louisiana, 363 U.S. 1, 66 ("[P]ursuant to the Annexation Resolution of 1845, Texas’ maritime

boundary was established at three leagues from its coast for domestic purposes.... Accordingly, Texas is entitled to a
grant of three leagues from her coast under the Submerged Lands Act,"); United States v. Florida, 363 U.S. 121,129
(1960) ("We hold that the Submerged Lands Act grants Florida a three-marine-league belt of land under the Gulf,
seaward from its coastline, as described in Florida’s 1868 Constitution.").
~5 43 U.S.C. § 1311.
1643 U.S.C. §§ 1331-1356.
17 43 U.S.C. § 1332(3).

~ 43 U.S.C. § 1333. The provision also expressly makes the Longshore and Harbor Workers’ Compensation Act, the
National Labor Relations Act, and the Rivers and Harbors Act applicable on the OCS, although application is limited in
some instances.
~gId"
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significantly, provides a comprehensive leasing process for certain OCS mineral resources and a
"~0

system for collecting and distributing royalties from the sale of these federal mineral resources."
The OCSLA thus provides comprehensive regulation of the development of OCS oil and gas
resources.

Moratoria

In general, the OCSLA requires the federal goverrunent to prepare, revise, and maintain an oil and
gas leasing program. Until recently, however, many offshore areas were withdrawn from
disposition under the OCSLA pursuant to two broad categories of moratoria applicable to OCS oil
and gas leasing: those imposed by the President under authority granted by the OCSLA,21 and
those imposed dh’ectly by Congress, which have most often taken the form of limitations on the
use of appropriated funds.22

Appropriations-based congressional moratoria first appeared in the appropriations legislation for
FY1982. The language of the appropriations legislation barred the expenditure of funds by the
Department of the Interior (DOI) for leasing and related activities in certain areas in the OCS.23
Similar language appeared in every DOI appropriations bill through FY2008. However, starting
with FY2009, Congress has not included this language in appropriations legislation¯ As a result,
the Minerals Management Service (MMS) is free to use appropriated funds to fund all leasing,
preleasing, and related activities in most OCS areas (where such activities are not prohibited by
other legislation). Language used in the legislation that funds DOI in the future will determine
whether, and in what form, budget-based restrictions on OCS leasing might return.

In addition to the congressional moratoria, for most of the last 20 years there have been moratoria
issued by the executive branch on offshore drilling. The first of these was issued by President
George H. W. Bush on June 26, 1990.24 This memorandum, issued pursuant to the authority
vested in the President under Section 12(a) of the OCSLA, placed under presidential moratoria
those areas already under an appropriations-based moratorium pursuant to P.L. 105-83, the
Interior Appropriations legislation in place at that time, That appropriations-based moratorium
prohibited "leasing and related activities’~ in the areas off the coast of California, Oregon, and
Washington, and the North Atlantic and certain portions of the eastern Gulf of Mexico. The
legislation further prohibited leasing, preleasing, and related activities in the North Aleutian
basin, other areas of the eastern Gulf of Mexico, and the Mid- and South Atlantic. The
Presidential moratorium was extended by President Bill Clinton by memorandum dated June 12,
1998.2~

2043 U.S.C. §§ 1331(a), 1332, 1333(a)(1).
2243 U.S.C. § 1341(a).
22See, e.g., P.L. 108-447, §§ 107-109.
2~P.L. 97-!00, § 109. The Minerals Management Service (MMS), an agency that is part of DOI, administers the OCS
exploration and production program.
24 Statement on Outer Continental Shelf Oil and Gas Development, 26 Weekly Comp. Pres. Doe. 1006 (June 26, 1990).

25 Memorandum on Withdrawal of Certain Areas of the United States Outer Continental Shelf from Leasing
Disposition, 34 Weekly Comp. Pres. Doe. 1111 (June 12, 1998).
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On July 14, 2008, President George W. Bush issued an executive memorandum that rescinded the
executive moratorium on offshore drilling created by the 1990 order of President George H. W.
Bush and renewed by President Bill Clinton in 1998.26 The memorandum revised the language of
the previous memorandum so that only areas designated as marine sanctuaries are withdrawn
fi’om disposition. The withdrawal has no expiration date.

The July 14, 2008, memorandmr~ taken together with the expiration of the congressional
moratorium, has the effect of opening up areas of the OCS for consideration for exploration and
production where such activities had not previously been allowed. OCS acreage not protected by
other statutory measures can now be considered by MMS for leasing, as described infi’a.
However, it is important to note that other prohibitions and moratoria on development on
exploration and production in certain areas of the OCS exist. For example, the Gulf of Mexico
Energy Secm’ity Act of 2006, enacted as part of H.R. 6111, the Omnibus Tax Relief and Health
Care Act of 2006,z7 created a new congressional moratorium over leasing in portions of the OCS
that do not depend on annual renewal in appropriations legislation. The 2006 legislation explicitly
permits oil and gas leasing in areas of the Gulf of Mexico,28 but also established a new
moratorium on preleasing, leasing, and related activity in the eastern Gulf of Mexico through
June 30, 2022.29 This moratorium is independent of any appropriations-based congressional
moratorium, and thus would continue even if Congress reinstated the annual appropriations-based
moratorium.

On March 31, 2010, President Barack Obalna issued an executive memorandum pursuant to his
authority under section 12(a) of the OCSLA creating a new moratorium on oil and natttral gas
leasing in the Bristol Bay area of the North Aleutian Basin of Alaska.3° This withdrawal runs
through June 30, 2017. No other offshore areas are affected by this memorandum.

Leasing and Development

In 1978, the OCSLA was si 3g~ ~ficantly amended so as to increase the role of the affected coastal
states in the leasing process. The amenchaaents also revised the bidding process and leasing
procedures, set stricter criteria to guide the environmental review process, and established new
safety and environmental standards to govern drilling operations.

The OCS leasing process consists of four distinct stage3si (1) the five-year planning program;32 (2)
preleasing activity and the lease sale;33 (3) exploration;3 and (4) development and production.35

26 Memorandum on Modification of the Withdrawal of Certain Areas of the United States Outer Continental Shelf from
Leasing Disposition, 44 Weekly Comp. Pres. Doe. 986 (July 14, 2008).
27 P.L. 109-432.
28Id. at § 103.
29P.L. 109-432, § 104(a).
30Memorandum on the Withdrawal of Certain Areas of the United States Outer Continental Shelf from Leasing
Disposition (March 31, 2010).
31 P.L. 95-372.
3243 U.S.C. § 1344.
3343 U.S.C. §§ 1337, 1345.
3443 U.S.C. § 1340.
3543 U.S.C. § 1351.
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The Five-Year Plan

The Secretary of the Interior is requh’ed to prepare a five-year leasing plan, subject to annual
revisions, that governs any offshore leasing that takes place during the period of plan coverage.36

Each five-year plan establishes a schedule of proposed lease sales, providing the timing, size, and
general location of the leasing activities. This plan is to be based on multiple considerations,
including the Secretary’s detenrtination as to what will best meet national energy needs fox" the
five-year period and the extent of potential economic, social, and environmental impacts
associated with development.37

During the development of the plan, the Secretary must solicit and consider comments from the
governors of affected states, and at least 60 days prior to publication of the plan in the Federal
Register, the plan is to be submitted to the governor of each affected state for further comanents.38
After publication, the Attorney General is also authorized to submit comments regarding potential
effects on competition.39 Subsequently, at least 60 days prior to its approval, the plan is to be
submitted to Congress and the President, along with any received comments and an explanation
for the rejection of any comment.40 Once the leasing plan is approved, areas included in the plan
are to be available for leasing, consistent with the terms of the plan.41

The development of the five-year plan is considered a xrmjor federal action significantly affecting
the quality of the human environment and as such requires preparation of an environmental
impact statement (EIS) under the National Envh’onmental Policy Act ~EPA).42 Thus, the NEPA
review process complements and inforlns the preparation of a five-year plan under the OCSLA.43

36 43 U.S.C. § 1344(a), (e).
37

38 "Affected state" is defined in the act as any state:

(1) the laws of which are declared, pursuant to section 1333(a)(2) of this title, to be the law of the
United States for tile portion of the outer Continental Shelf on which such activity is, or is’proposed
to be, conducted;
(2) wlfich is, or is proposed to be, directly connected by transportation facilities to any artificial
island or structttre referred to in section 1333(a)(1) of this rifle;
(3) which is receiving, or in accordance with the proposed activity will receive, oil for processing,
refining, or transshipment which was extracted from the outer Continental Shelf and transported
directly to such State by means of vessels or by a combination of means including vessels;
(4) which is designated by the Secretary as a State in which there is a substantial probability of
significant impact on or damage to the coastal, marine, or human environment, or a State in which
there will be significant changes in the social, governmental, or economic infrastructure, resulting
from the exploration, development, and production of oil and gas anywhere on the outer
Continental Shelf; or
(5) in which the Secretary finds that because of such activity there is, or will be, a significant risk of
serious damage, due to factors such as prevailing winds and currents, to the marine or coastal
enviromnent in the event of any oil spill, blowout, or release of oil or gas from vessels, pipelines, or
other transshipment facilities ....

43 U.S.C. § 1331(f).
3943 U.S.C. § 1344(d).
40Id.; see also 30 C.F.R. §§ 256.16-256.17.
4~43 U.S.C. §1344(d).
4242 U.S.C. § 4332(2)(C). In general, NEPA and the regulations that govern its administration require various levels of
environmental analysis depending on the circumstances and the type of federal action contemplated. Certain actions
that have been determined to have little or no environmental effect are exempted from preparation of NEPA documents
entirely and are conn~annly referred to as "categorical exclusions." In situations where a categorical exclusion does not
(continued...)
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The cut-rent Five-Year Plan took effect on July 1, 2007.44 The Plan contemplated leasing in areas
off the coast of Alaska and in the Central and Western Gulf of Mexico, as well as the possibility
of leasing in the mid-Atlantic Ocean Planning Area off the coast of Virginia. In response to calls
to expand offshore exploration and production leasing, in July of 2008 MMS took the
unprecedented step of initiating a new Five-Year Plan that is expected to commence before the
expiration of the previous plan. MMS published notice and a request for colmllents in the Federal
Register regarding a proposed new Five-Year Plan fox" mid-2010 to mid-2015 that would have
replaced the existing Plan.as The notice sought "comments on areas that ... were removed from
Presidential Withdrawal on July 14, 2008."46 However, those efforts appear to have stalled.
Instead, the current Administration is focusing on expanding offshore exploration and production
efforts under the Five-Year Plan that will cover lnid-2012 to mid-2017.

According to plans recently publicized by the Obama Adlninistration, the scoping evaluation for
the 2012-2017 Five-Year Plan will include eight different OCS areas, some of which are not
currently available for leasing for purposes of oil and natural gas exploration and production.47
These areas are: the Beaufort Sea, Chul~chi Sea, and Cook Inlet in Alaska, the Western, Central
and Eastern Gulf of Mexico, and the South Atlantic and Mid-Atlantic OcealL48 While the full
extent of the 2012-2017 Five-Year Plan will not be known for some time, this likely will
represent an expansion of cut-rent OCS leasing activities into areas not previously leased for
purposes of oil and natural gas exploration and production. The scope of the initial evaluation of
the 2012-2017 Five Year Plan, as well as President Obama’s moratorium on oil and natural gas
exploration and production in Bristol Bay and the decision to move forward with leasing off the
coast of Virginia as perinitted under the 2007-2012 Five-Year Plan, is depicted in Figure 1 and
Figure 2 below.

(...continued)
apply, an intermediate level of review, an environmental assessment (EA), may be required. If, based on the EA, the
agency finds that an action will not have a significant effect on the environment, the agency issues a "finding of no
significant hnpact" (FONSI), thus terminating the NEPA review process. On the other hand, major federal actions that
are found to significantly affect the environment require the preparation of an enviromnental impact statement (EIS), a
document offering detailed analysis of the project as proposed as wel! as other options, including taking no action at all.
NEPA does not directan agency to choose any particular course of action; the p~nary purpose of an EIS is to ensure
that environmental consequences are considered. For additional information, see CRS Report RS20621, Ovetwiew of
National Environmental Policy Act (NEPA) Requirements, by Kristina Alexander.
43 See Natural Resources Defense Council v. Hodel, 865 F.2d 288, 310 (D.C. Cir.1988).
44 The Plan is available on MMS’s website at http://www.lmns.gov/offshore/PDFs/OMMStrategicPlan2007-2012.pdf.
‘15 73 Fed. Reg. 45065 (August 1, 2008).
,16 Id.

47 Notice of Intent to Prepare and Scope an Em,ironmental lmpact Statement (EIS) for the Outer Continental Shelf

(OCS) Oil and Gas Leasing Program for 2012-2017, 75 Fed. Reg. 16828 (April 2, 2010).
‘18 Id.
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Figure I.Atlantic, Gulf of Mexico, and Pacific Strategies as of April 6, 2010
Department of the Interior Outer Continental Shelf Oil and Gas Strategy
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Figure 2.Alaska Strategy as of April 6, 2010
Department of the Interior Outer Continental Shelf Oil and Gas Strategy
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Leasing

The lease sale process involves multiple steps as well. Leasing decisions are impacted by a
variety of federal laws; howevel; it is section 8 of the OCSLA and its implementing regulations
that establish the mechanics of the leasing process.49

The process begins when the Director of MMS publishes a call for information and nominations
regarding potential lease areas. The Director is authorized to receive and consider these various
expressions of interest in lease areas mad c01mnents on which areas should receive special
concern and analysis.5° The Director is then to consider all available information and perform
environmental analysis under NEPA ha crafting both a list of areas recommended for leasing and
any proposed lease stipulations.51 This list is submitted to the Secretary of the Interior and, upon
the Secretary’s approval, published in the Federal Register and submitted to the governors of
potentially affected states.52

The OCSLA and its regulations authorize the governor of an affected state and the executive of
any local government within an affected state to submit to the Secretary any recormnendations
concemin~ the size, time, or location53 of a proposed lease sale within 60 days after notice of the
lease sale.54 The Secretary must accept the governor’s recommendations (and has discretion to
accept a local government executive’s recommendations) if the Secretary determines that the
recommendations reasonably balance the national interest and the well-being of the citizens of an
affected state.55

The Director of MMS publishes the approved list of lease sale offerings in the Federal Register
(and other publications) at least 30 days prior to the date of the sale.56 This notice must describe
the areas subject to the sale and any stipUlations, terms, and conditions of the sale.57 The bidding
is to occur under conditions described in the notice and must be consistent with certain baseline
require~nents established in the OCSLA.~8

Although the statute establishes base requirements for the competitive bidding process and sets
forth a variety of possible bid formats,59 some of these requirements are subject to modification at
the discretion of the Secretary.6° Before the acceptance of bids, the Attorney General is also

49 43 U.S.C. § 1337.
50 30 C.F.R. §§ 256.23, 256.25.

"~ 30 C.F.IL § 256.26.
52 30 C.F.R. § 256.29.
53 It should be noted that the OCSLA establishes certain minimum requirements applicable to these subjects. For

instance, lease tarots are, in general, to be limited to 5,760 acres, unless the Secretary determines that a larger area is
necessary to comprise a "reasonable economic production unit....’, ld. § 1337(b). The law and its implementing
regulations also set the range of initial lease terms and baseline conditions for lease renewal.
54 43 U.S.C. § 1345(a); see also 30 C.F.IL § 256.31.
5~43 U.S.C. § 1345(e).
5643 U.S.C. § 1337(/).
5730 C.F.R. § 256.32(1).
5843 U.S.C. § 1337.
5943 U.S.C. § 1337(a)(1)(A)-(H). For example, bids may be on the basis of"cash bonus bid with a royalty at not less
than 12 V~ per centum fixed by the Secretary in amount or value of the production saved, removed, or sold...." See also
30 C.F.R. §§ 256.35 - 256.47.
~0 43 U.S.C. 1337(a)(1)-(3), (8)-(9).
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authorized to review proposed lease sales to analyze any potential effects on competition, and
may subsequently recommend action to the Secretary of the/nterior as may be necessary to
prevent violation of antitrust laws.6~ The Secretary is not bound by the Attorney General’s
recommendation, and likewise, the antitrust review process does not affect private rights of action
under antitrust laws or otherwise restrict the powers of the Attorney General or any other federal
agency under other law.62 Assuming compliance with these bidding requirements, the Secretary
may grant a lease to the highest bidder, although deviation fi’om this standard may occm" under
some cia’curnstances.63

In addition, the OCSLA prescribes many minilnum conditions that all lease instruments must
contain. The statute supplies generally applicable minimum royalty or net profit share rates, as
necessitated by the bidding format adopted, subject, under certain conditions, to secretarial
modification. Several provisions authorize royalty reductions or suspensions. Royalty rates or net
profit shares may be reduced below the general minimmns or eliminated to promote increased
production.~4 For leases located in "the Western and Central Planning Areas of the Gulf of
Mexico and the portion of the Eastern Planning Area of the Gulf of Mexico encompassing whole
lease blocks lying west of 87 degrees, 30 minutes West longitude and in the Planning Areas
offshore Alaska," a broader authority is also provided, allowing the Secretary, with the lessee’s
consent, to make "other modifications" to royalty 01" profit share requirements to encourage
increased production.65 Royalties may also be suspended under certain conditions by MMS
pursuant to the Outer Continental Shelf Deep Water Royalty Relief Act, discussed infi’a.

The OCSLA generally requires successful bidders to furnish a variety of up-fi’ont payments and
performance bonds upon being granted a lease.66 Additional provisions require that leases provide
that certain amounts of production be sold to small or independent refiners. Further, leases must
contain the conditions stated in the sale notice and provide for suspension or cancellation of the
lease in certain cil’CUlnstances.67 Finally, the law indicates that a lease entitles the lessee to explore
for, develop, and produce oil and gas, conditioned on applicable due diligence requirements and
the approval of a development and production plan, discussed below.68

Exploration

Exploration for oil and gas pursuant to an OCSLA lease must comply with an approved
exploration plan.69 Detailed information and analysis must accompany the submission of an
exploration plan, and, upon receipt of a complete proposed plan, the relevant MMS regional

61 43 U.S.C. 9 1337(c); 30 C.F.IL 9 256.47(d).
62 43 U.S.C. 9 1337(c), (f).
63 Restrictions include a statutory prohibition on issuance of a new lease to a bidder that is not meeting applicable due
diligence requirements with respect to the bidder’s other leases. See 43 U.S.C. 9 1337(d).

~ Id. at 9 1337(a)(3).
65 43 U.S.C. 9 1337(a)(3)(B).
66 43 U.S.C 9 1337(a)(7); 30 C.F.1L 99 256.52 - 256.59.
6743 U.S.C. 9 1337.
6843 U.S.C. 9 1337(b)(4).
6943 U.S.C. 9 1340(b), (c).
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supervisor is required to submit theT~alan to the govemor of an affected state and the state’s
Coastal Zone Management agency.

Under the Coastal Zone Management Act (CZMA), federal actions and federally permitted
projects, including those in federal waters, must be submitted for state review.71 The pro’pose of
this review is to ensure consistency with state coastal zone ~rmnagement programs as
contemplated by the federal law. When a state determines that a lessee’s plan is inconsistent with
its coastal zone ~rmnagement program, the lessee must either reform its plan to accommodate
those objections and resubmit it for MMS and state approval or succeed in appealing the state’s
determination to the Secretary of Comanerce.72 Simultaneously, the MMS regional supervisor is
to analyze the enviromnental impacts of the proposed exploration activities under NEPA;
however, regulations prescribe that MMS complete its action on the plan review within thirty
days. Hence, extensive environmental review at this stage may be constrained or rely heavily
upon previously prepared NEPA documents.73 If the regional supervisor disapproves the proposed
exploration plan, the lessee is entitled to a list of necessary modifications and may resubmit the
plan to address those issues.74 Once a plan has been approved, drilling associated with exploration
remains subject to the relevant MMS district supervisor’s approval of an application for a permit
to drill, which involves analysis of even more specific drilling plans.

Development and Production

While exploration often will involve drilling wells, the scale of such activities will significantly
increase during the development and production phase. Accordingly, additional regulatory review
and enviromnental analysis are required by the OCSLA before this stage begins.75 Operators are
required tO submit a Development and Production Plan for areas where significant development
has not occurred before76 or a less extensive Development Operations Coordination Document for
those areas, such as certahl portions of the Western Gulf of Mexico, where significant activities
have already taken place.77 The information required to accompany submission of these
documents is similar to that required at the exploration phase, but must address the larger scale of
operations.7s As with the processes outlined above, the submission of these documents
complements the department’s and MMS’s enviromnental analysis under NEPA. It may not
always be necessary to prepare a new EIS at this stage, and environmental analysis may be tied to
previously prepared NEPA documents.79 In addition, affected states are allowed, under the
OCSLA, to submit comments on proposed Development and Production Plans and to review
these plans for consistency with state Coastal Zone Management Programs.S° Additionally, if the

7030 C.F.1L §§ 250.226, 250.227, 250.232, 250.235.
7116 U.S.C. § 1456(e).
7230 C.F.tL § 250.235.
7330 C.F.1L § 250.232(c).
7430 C.F.1L §§ 250.231 -250.233.
7543 U.S.C. § 1351.
76 30 C.F.R. § 250.201.
77 Id.

7s30 C.F.1L §§ 250.24 - 250.262.
79 The regulations indicate that "at least once in each planning area (other than the westem and central Gulf of Mexico
planning areas) we [MMS] will prepare an environmental impact statement (EIS)...." 30 C.F.R. § 250.269.
80 30 C.F.1L § 250.267.
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drilling project involves "non-conventional production or completion technology, regardless of
water depth," applicants must also submit a Deepwater Operations Plan (DWOP) and a    ’
Conceptual Plan.8~ These additional documents allow MMS to adequately review the engineering,
safety, and environmental impacts associated with these technologies.82

As with the exploration stage, actual drilling requires approval of an Application for Permit to
Drill (APD).83 An APD focuses on the specifics of particular wells and associated machinery.
Thus, an application must include a plat indicating the well’s proposed location, information
regarding the various design elements of the proposed well, and a drilling prognosis, among other
things.84

Lease Suspension and Cancellation

The OCSLA authorizes the Secretary of the Interior to promulgate regulations on lease
suspension and cancellation.85 The Secretary’s discretion over the use of these authorities is
specifically limited to aset number of circumstances established by the OCSLA. These
circumstances are described below.

Suspension of otherwise authorized OCS activities may generally occm" at the request of a lessee
or at the direction of the relevant MMS Regional Supervisor, given appropriate justification.86
Under the statute, a lease may be suspended (1) when it is in the national interest; (2) to facilitate
proper development of a lease; (3) to allow for the construction or negotiation for use of
transportation facilities; or (4) when there is "a threat of serious, irreparable, or immediate harm
or damage to life (including fish and other aquatic life), to property, to any mineral deposits (in
areas leased or not leased), or to the marine, coastal, or human envh’onment....".87 The regulations
also indicate that leases may be suspended for other reasons, including (1) when necessary to
comply with judicial decrees; (2) to allow for the installation of safety or environmental
protection equipment; (3) to can2� out NEPA or other environmental review requirements; or (4)
to allow for "inordinate delays encountered in obtaining required permits or consents....,88
Whenever suspension occtu’s, the OCSLA generally requires that the term of an affected lease or
permit be extended by a length of time equal to the period of suspension.89 This extension
requirement does not apply when the suspension results from a lessee’s "~oss negligence or
willful violation of such lease or permit, or of regulations issued with respect to such lease or
permit....,90

~ 30 C.F.1L §8 250.286, 250.287.
82 30 C.F.IL88 250.289, 250.292.
8330 C.F.R. 88 250.410 - 250.469.
8430 C.F.IL 8 250.411.
8543 U.S.C. 8 1334; see also 30 C.F.R. 88 250.168 - 250.185.
8630 C.F.IL §8 250.168, 250.171-250.175.
8743 U.S.C. 8 1334(a)(1).
8830 C.F.1L 8 250.173 - 250.175.
8943 U.S.C. 8 1334(a)(1).
9oId.
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If a suspension period reaches five years,9~ the Secretary may cancel a lease upon holding a
hearing and finding that (1) continued activity pursuant to a lease or permit would "probably
cause serious harm or damage to life (including fish and other aquatic life), to property, to any
~rdneral (in areas leased or not leased), to the national security or defense, or to the marine,
coastal, or htunan environment"; (2) "the threat of harm or damage will not disappear or decrease
to an acceptable extent within a reasonable period of time"; and (3) "the advantages of
cancellation outweigh the advantages of continuing such lease or permit in force....,92

Upon cancellation, the OCSLA entities lessees to certain damages. The statute calculates damages
at the lesser of(l) the fair value of the canceled rights on the date of cancellation93 or (2) the
excess of the consideration paid for the lease, plus all of the lessee’s exploration- or development-
related expenditures, plus interest, over the lessee’s revenues from the lease.94

The OCSLA also indicates that the "continuance in effect" of any lease is subject to a lessee’s
compliance with the regulations issued pursuant to the OCSLA, and failure to comply with the
provisions of the OCSLA, an applicable lease, or the regulations may authorize the Secretary to
cancel a lease as well.95 Under these circulnstances, a nonproducing lease can be canceled if the
Secretary sends notice by registered mail to the lease owner and the noncompliance with the lease
or regulations continues for a period of 30 days after the mailing.96 Similar noncompliance by the
owner of a producing lease can result in cancellation after an appropriate proceeding in any
United States dista’ict court with jurisdiction as provided for trader the OCSLA.97

Legal Challenges to Offshore Leasing

Multiple statutes govern aspects of offshore oil and gas development, and therefore, may give rise
to legal challenges. Certainly, violations of the Marine Mammal Protection Act,9s Endangered
Species Act,99 and other enviromaaental laws have provided mechanisms for challenging actions
associated with offshore oil and gas production in the past.~°° Of primary interest here, however,
are legal challenges to agency action with respect to the planning, leasing, exploration, and
development phases under the procedures mandated by the OCSLA itself and the related
envh’onmental review requh’ed by the National Enviromnentat Policy Act.

91 43 U.S.C. § 1334(a)(2)(B). The requisite suspension period may be reduced upon the request of the lessee.
92 43 U.S.C. 8 1334(a)(2)(A)(i)-(iii). For regulations implementing the cancellation provisions, see 30 C.F.R. 88

250.180 - 250.185.
93 The statute requires "fair value" to take account of"anticipated revenues fi’om the lease and anticipated costs,

including costs of compliance with all applicable regulations and operating orders, liability for cleanup costs or
damages, or both, in the case of an oil spill, and all other costs reasonably anticipated on the lease...." 43 U.S.C. 8
1334(a)(2)(C).
94 Exceptions from this method of calculation are carved out for leases issued before September 18, 1978, and for joint
leases that are canceled due to the failure of one or more partners to exercise due diligence. 43 U.S.C. 8
1334(a)(2)(C)(ii)(I), (if); see also 30 C.F.1L 88 250.184 - 250.185.
9~ 43 U.S.C. 8 1334(b).
96 43 U.S.C. 8 1334(c).
97 43 U.S.C. 8 1334(d).
98 16 U.S.C. 88 1361-1423.
99 16 U.S.C. 88 1531-1544.
100 Village ofAkutan v. Hodel, 869 F.2d 1185 (9th Cir. 1988); Village of False Pass v. Clark, 733 F.2d 605 (9tl~ Cir.

1984); North Slope Borough v. Andrus, 642 F.2d 589 (D.C. Cir. 1980); Conservation Law Foundation v. Andrus, 623
(continued...)
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Suits Under the Outer Continental Shelf Lands Act

The OCSLA provides for judicial review of agency action alleged to be in violation of federal
law, including the OCSLA, its implementing regulations, and the terms of any permit or lease.I°~
The following paragraphs provide an overview of the existing case law and address the
limitations applicable to relief at each phase of the leasing and development process.

Jurisdiction to review agency actions taken in approving the five-year plan is vested in the U.S.
Court of Appeals for the D.C. Circuit, subject to appellate review by writ of certiorari to the U.S.
Supreme Court.1°2 A few challenges to five-year plans have been brought in federal courts. The
first, California ex. rel. Brown v. Watt,~°3 involved a variety of challenges to the 1980-1985 plan,
and, while the court tdtimately found that the Secretary had failed to comply with certain
procedural requirements in malting determinations, the court established a relatively deferential
standard of review, which it has continued to apply in later challenges. When reviewing "findings
of ascertainable fact made by the Secretary," the court will require the Secretary’s decisions to be
supported by "substantial evidence.’’1°4 However, the court noted that many of the decisions
required in the formulation of the five-year plan will involve the determination of policy in the
face of disputed facts, and that such determinations should be subject to a less searching standard.
In such instances, a court will exalrfine agency action and determine whether "the decision is
based on a consideration of the relevant factors and whether there has been a clear error of
judgment.’’x°-~

The standards for review outlined in Watt have been upheld in subsequent litigation related to the
five-year plan.1°6 In these subsequent cases, the Court of Appeals for the D.C. Circuit applied a
deferential standard in reviewing the Secretary’s decisions, particularly in reviewing the
Secretary’s environmental impact determinations, such that the Secretary couldperform
environmental analysis using "any methodology so long as it is not irrational.’’~°7 Further, these
cases indicate that the Secretary is vested with significant discretion in determining which areas
are to be offered for leasing and which areas will not. Thus, while the Secretary must receive and
consider comments related to excluding areas from leasing, the court has clearly stated that the
Secretary need only identify the legal or factual basis for leasing determinations at this stage and
explain those determinations. More searching judicial review of the Secretary’s analysis is not
required.~08

(...continued)
F.2d 712 (1St Cir. 1979).
10t 43 U.S.C. § 1349.
10243 U.S.C. § 1349(c).
~03 668 F.2d 1290 (D.C. Cir. 1981).
~0~ Watt, 668 F.2d at 1302; see also 43 U.S.C. § 1349(c)(6).
105 Watt, 668 F.2d at 1301-1302 (quoting Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971)
(internal quotations omitted)).
~o~ See California v. Watt, 712 F.2d 584 (D.C. Cir. 1983); Natural Resources Defense Council v. Hodel, 865 F.2d 288

(D.C. Cir. 1988).
~07 California, 715 F.2d at 96 (internal quotations omitted).
10~ Hodel, 865 F.2d at 305.
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Litigation under the OCSLAhas also challenged actions taken during the leasing phase. As
described above, the OCSLA authorizes states to submit comments during the notice of lease sale
stage and directs the Secretary to accept a state’s recormnendations if they "provide for a
reasonable balance between the national interest and the well-being of the citizens of the affected
State.’’~°9 Courts have typically applied the deferential "arbitrary and capricious" standard to the
Secretary’s decisions with respect to these recommendations. According to the cases fi’om the
Ninth Circuit Court of Appeals, because the OCSLA does not provide clear guidance as to how
balancing of national interest and a state’s considerations is to be performed, agency action will
generally be upheld so long as "some consideration of the relevant factors ..." takes place.X~°
Cases fi’om the federal courts in Massachusetts, including a decision affirmed by the First Ch’cuit
Court of Appeals, have, while embracing the arbitrary and capricious standard, found the
Secretary’s balancing of interests insufficient.l~t However, it should be noted that the
Massachusetts cases reviewed agency action that was not supported by explicit analysis of the
sort challenged in the Ninth Circuit. Thus, it is possible that, given a more thorough record of the
Secretary’s decision, these courts may afford more significant deference to the Secretm-y’s
determination.

Apart fi’om matters relating primarily to the authority of the Secretary to authorize the various
stages of leasing, recent litigation has focused on the authority of MMS to requh-e royalty
payments on certain offshore leases allegedly subject to mandatory royalty relief provisions. In
Kerr-McGee Oil & Gas Corp. v. Allred, the plaintiff, an oil and gas company operating offshore
wells in the Gulf of Mexico pursuant to federal leases, challenged actions by the department to
collect royalties on deepwater oil and gas production. ~12 The plaintiff alleged the department does
not have authority to assess royalties based on an interpretation of the 1995 Outer Continental
Shelf Deepwater Royalty Relief Act ~WRRA), that the act requires royalty-fi’ee production until
a statutorily prescribed threshold volume of oil or gas production has been reached, and does not
permit a price-based threshold for this royalty relief.1~3

The DWRRA separates leases into three categories based on date of issuance. These categories
are (1) leases in existence on November 28, 1995; (2) leases issued after November 28, 2000; and
(3) leases issued in between those periods, during the first five years after the act’s enactment.
The third category of leases is the source of current controversy. According to Kerr-McGee, its
leases, which were issued during the initial five-year period after the DWRRA’s enactment, are
subject to different legal requirements than those applicable to the other two categories. Kerr-
McGee argued that the department has a nondiscretionary duty under the DWRRA to provide
royalty relief on its deepwater leases, and that the statute does not provide an exception to this
obligation based on any preset price threshold. To the extent any price threshold has been
included in these leases, Kerr-McGee argued that such provisions are contrary to DOI’s statutory
authority and unenforceable.

~09 43 U.S.C. § 1345(d).
~0 California v. Watt, 683 F.2d 1253, 1269 (9°a Cir. 1982); see also Tribal Village of Akutan v. Hodel, 869 F.2d 1185

(9t~ Cir. 1988).
~ Conservation Law Foundation v. Watt, 560 F.Supp. 561 (D.Mass. 1983), aff’d sub nom. Massachusetts v. Watt, 716
F.2d 946 (1st Cir. 1983); Massachusetts v. Clark, 594 F.Supp. 1373 (D.Mass. 1984).
~2 Kerr-McGee v. Allred, No, 2:06 CV 0439, 2007 WL 3231634 (W.D. La. Oct. 30, 2007).
~3 P.L. 104-58.
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Section 304 of the DWRRA, which addresses deepwater leases1~4 issued within five years after
the DWRRA’s enactment, directs that such leases use the bidding system authorized in section
8(a)(1)(H) of the OCSLA, as amended by the DWRRA. Section 304 of the DWRRA also
stipulates that leases issued during the five-year post-enactment time frame must provide for
royalty suspension on the basis of volume. Specifically, section 304 states:

[A]ny lease sale within five years of the date of enactment of this title, shall use the bidding
system authorized in section 8(a)(1)(H) of the Outer Continental Shelf Lands Act, as
amended by this rifle, except that the suspension of royalties shall be set at a volume of not
less than the following:

(1) 17.5 million bm~rels ofoil equivalent for leases in water depths of 200 to 400 meters;

(2) 52.5 million barrels ofoil equivalent for leases ha 400 to 800 meters of water; and

(3) 87.5 million barrels ofoil equivalent for leases in water depths greater than 800 meters.~5

It is possible to interpret this provision as authorizing leases issued during the. five-year period to
contain only royalty suspension provisions that are based on production volume with no
allowance at all for a price-related threshold in addition. Such an intent lnight be gleaned from the
language of the quoted section alone; indeed, in this provision, Congress provides for a specific
royalty suspension method and does not clearly authorize the Secretary to alter or supplement it.
Kerr-McGee’s challenge to the Secretmaj’s authority to impose price-based thresholds on royalty
suspension was based on this interpretation of the statutory language above.

The U.S. District Court for the Western District of Louisiana agreed with Kerr-McGee’s
interpretation of the language discussed above. The court fomad that the DWRRA allowed only
for volumetric thresholds on royalty suspension for leases issued between 1996 and 2000, and
that the Secretary did not have authority under the DWRRA to attach price-based thi’esholds to
royalty snspension for those leases]~6 On January 12, 2009, the U.S. Court of Appeals for the
Fifth Circuit issued a decision affn’ming the district court’s ruling,~17 and on October 5, 2009, the
U.S. Supreme Court denied a petition for writ of certiorari.

Suits Under the National Environmental Policy Act

In the context of proposed OCS development, NEPA generally requires publication of notice of
an intent to prepare an Environmental Impact Statement (EIS), acceptance of comments on what
should be addressed in the EIS, agency preparation of a draft EIS, a comment period on the draft
EIS, and publication of a final EIS addressing all colnments at each stage oft he leasing process
where government action will significantly affect the environment. ~8 As described above, NEPA
figures heavily in the OCS planning and leasing process and requires various levels of
environmental analysis prior to agency decisions at each phase in the leasing and development

~~4 This term refers to "tracts located in water depths of 200 meters or greater in the Western and Central Planning Area

of the Gulf of Mexico, including that portion of the Eastern Planning Area of the Gulf of Mexico encompassing whole
lease blocks lying west of 87 degrees, 30 minutes West longitude...." 43 U.S.C. § 1337 note.
~5 P.L. 104-58.
t~6 Kerr-McGee v. Allred, slip. op. at 8-9.
~7 Kerr-McGee Oil & Gas Corp. v. U.S. Dep’t of Interior, 554 F.3d 1082 (5"~ Cir. 2009).
~~8 40 �.F.R. §§ 1501.7, 1503.1, 1503.4, 1506.10.
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process.l~9 Lawsuits brought under NEPA are thus indirect challenges to agency decisions in that
they typically question the adequacy of the envia’omnental analysis performed prior to a final
decision.

In Natural Resources Defense Council v. Hodel,~2° the plaintiff challenged the adequacy of the
alternatives examined in the EIS and the level of consideration paid to cumulative effects of
offshore drilling activities. The court held that not every possible alternative needed to be
examined, and that the determination as to adequacy was subject to the ’hate of reason.’’12~ This
standard appears to afford some level of deference to the Secretary, and his choice of alternatives
was found to be sufficient by the court ha this instance. ~22 However, without significant
explanation of the standard of review to be applied, the court found that the Secretary’s failure to
analyze certain cmnulative impacts was a violation of NEPA.~23 Thus, the Secretary was requh’ed
to include this analysis, although final decisions based on that analysis remained subject to the
Secretary’s discretion, with review only under the arbitrary and capricious standard.~24

As mentioned above, NEPA plays a role in the leasing phase as well. MMS often uses NEPA and
its tiering option to evaluate lease sales,t25 The NEPA procedures and standard of review rexnain
the same at this phase; however, due to the structure of the OCSLAprocess, more specific
information is generally required.l~-6 Still, courts are deferential at the lease sale phase. In
challenges to the adequacy of environmental review, courts have stressed that inaccuracies and
more stringent NEPA analysis will be available at later phases. ~27 Thus, because there will be an
opportunity to cure any defects in the analysis as the OCSLAprocess continues, challenges under
NEPA at this phase are often unsuccessful.

It is also possible to challenge exploration and development plans under NEPA. In Edwardsen v.
U.S. Department of the Interior, the Ninth Circuit Court of Appeals applied the typical "rule of
reason" to detenrtine if the EIS adequately addressed the probable envh’omnental consequences of
the development and production plan, and held that, despite certain omissions in the analysis and
despite an MMS decision to tier its NEPA analysis to an EIS prepared for a shnilar lease sale, the
requirements of NEPA were satisfied.~29 Thus, while additional analysis was required to account
for the greater specificity of the plans and to accommodate the "hard look" at environmental
impacts NEPA mandates, the reasonableness standard applied to what must be examined in an
EIS did not allow for a successful challenge to agency action.

ll9 42 U.S.C. § 4332.
~0 Natural Resources Defense Council, Inc. v. Hodel, 865 F.2d 288 ~.C. Cir. 1988).

~ Id. at 294.
~ Id. at 296.
~2.a Id. at 297-300.
~4 See California ex. tel. Brown v. Watt, 668 F.2d 1290, 1301-1302 (D.C. Cir. 1981).

~ See 30 C.F.R. § 256.26(b); 40 C.F.R. § 1508.28.
~’6 Tribal Village ofAkuten v. Hodel, 869 F.2d 1185, 1191 (9t~ Cir. 1988).
~,.7 Id. at 1192; Alaska v. An&’us, 580 F.2d 465, 473 (D.C. Cir. 1978); Village of False Pass v. Clark, 733 F.2d 605,
612-616 (9tt~ Cir. 1984); North Slope Borough v. Andrus, 642 F.2d 589, 594-905 (D.C. Cir. 1980).
~_8 But see Conservation Law Foundation v. Clark, 560 F.Supp. 561 (D. Mass. 1983).
~.9 Edwardsen v. U.S. Department of the Interior, 268 F.3d 781,784-790 (9t~ Cir. 2001).
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Appendix. State Laws That Ban or Regulate
Offshore Resource Development

Table A- I. State Laws That Ban or Regulate
Offshore Resource Development: Policy and Statutes

State Policy

AL

AK

CA

Drilling is authorized in Alabama’s state waters. The State Lands Division
of the Department of Conservation & Land Resources is charged with
leasing offshore oil and gas in state waters. In addition/the Alabama State
Oil and Gas Board regulates oil and gas production to ensure the
conservation and proper development of oil and gas resources.

The Alaska Department of Natural Resources is responsible for leasing
oil and gas on state lands, including offshore areas. Certain areas are
specifically designated as off limits to oil and gas leasing, and
administrative decisions may further limit access.

The State Lands Commission is generally responsible for oil and gas
leasing. California currently has a general ban in place restricting any
state agency from issuing new offshore leases, unless the President of the
United States determines that there is a "severe energy supply
interruption and has ordered distribution of the Strategic Petroleum
Reserve .... the Governor finds that the energy resources of the
sanctuary will contribute significantly to the alleviation of that
interruption, and the Legislature subsequently acts to amend...[the law]
to allow that extraction." The ban is limited to areas that are not
currently subject to a lease.

CT Connecticut does not appear to have laws addressing oil and gas
development in state waters.

DE The governor and the secretary of the Department of Natural Resources
and Environmental Control are authorized to lease oil and gas in state
waters. Lands "administered by the Department of Natural Resources
and Environmental Control" may not be leased by the secretary.

FL

GA

HI

Statutes

Authorization:
Ala. Code §9 9-15-18; 9-17-1 et
seq.; 40-20-1 et seq.

B~n:

Alaska Stat. 99 38.05.140(f);
38.05.184.

Authorization:
Alaska Stat. 99 38.05.131 et seq.

Cal, Pub. Res. Code 99 687 I. I-
.2 (repealed 1994); 6870 (Santa
Barbara limitations); 6243
(general ban).

Authorization:
Cal. Pub. Res. Code §§ 6870 et.
seq.; 6240 et seq.

Del. Code Ann. tit. 7 ch. 61 9
6102(e),

Authorization:
Del. Code. Ann. tit. 7 ch. 61.

’ In general, the Department of Natural Resources is vested with the.
authority to permit oil and gas development on state lands and
submerged lands; in 1990, Florida enacted a broad ban on offshore oil
and gas development by prohibiting oil and gas drilling structures in a
variety of locations, including Florida’s territorial waters. The
development ban provides an exception for valid existing rights.

The State Properties Commission is authorized to issue leases for state-
owned oil and gas. The statute does not distinguish between onshore
and offshore minerals.

The Board of Land and Natural Resources is authorized to lease oil and
gas on state lands, including submerged lands. There would not appear to
be a statutory ban in place.

The state Mineral Board is responsible for leasing oil and gas in Louisiana
and its offshore territory. Development is limited to areas offered by the
Board for leasing,

Ban:
Fla. Stat. Ann. § 377.242.

Authorization:
Fla. Stat. Ann. §9 377.01 et seq.;
253.001 et seq.

Authorization:
Ga. Star. § 50-16-43.

Authorization:
Hawaii Rev. Star. §9 182-1 et
seq.

Authorization:
La. Rev. Star. 99 30:121 etseq.
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O~-~shore Oil and Gas Develo~ment~ Legal Framework

State Policy Statutes

ME The Bureau of Geology and Natural Areas has primary authority over oil Authorization:
and gas development on state lands, including tidal and submerged lands. Me. Rev. Star. tit. 12 §9 549 et
The Bureau is authorized to issue exploration permits and mineral leases, seq.

Ban:
Md. Code, Envt. 9 14-107.

MA

MS

NH

NY

NC

OR

RI

The Department of the Environment regulates oil and gas development.
The areas underlying the Chesapeake Bay, its tributaries, and the
Chesapeake Bay Critical Area are unavailable for oil and gas
development.

The Division of Mineral Resources is charged with administering the
leasing of oil and gas on state lands. The law requires a public hearing
before any license to explore or lease for extraction is issued for mineral
resources located in coastal waters. Many of the state’s offshore areas
are designated as ocean sanctuaries in which oil and gas development is
prohibited.

The Mississippi Major Economic Impact Authority is responsible for
administering oil and gas leases on state lands. Offshore oil and gas
development is generally permissible. Specific areas are not available for
leasing. No development may occur in areas north of the coastal barrier
islands, except in Blocks 40, 41,42, 43, 63, 64, and 66 through 98.
Further, "surface offshore drilling operations" may not be conducted
within one mile of Cat Island.

New Jersey does not appear to have laws addressing offshore oil and gas
development in state waters.

State law authorizes the removal of sand and other materials from lands
under tidewaters and below the high watermark if approved by the
Tidelands Resource Council. Offshore oil and gas development is not
addressed.

Leases and permits for the right to use state-owned submerged lands for
navigation, commerce, fishing, bathing, and recreation are authorized for
specified submerged areas. General authority for issuing oil and gas
leases is vested in the Department of Environmental Conservation.
Certain submerged lands underlying specified lakes are excluded from
exploration and leasing, but offshore areas would not appear to be
subject to a similar ban.

State law authorizes the sale or lease of any state-owned mineral
underlying the bottoms of any sounds, rivers, creeks, or other waters of
the state. The state is authorized to sell, lease, or otherwise dispose of
oil and gas at the request of the Department of Environment and Natural
Resources.

The Department of State Lands is generally responsible for leasing state
owned minerals, including oil and gas. Leasing of tidal and submerged
lands is governed by separate provisions of law. There does not appear
to be a ban in place.

The Coastal Resources Management Council is charged with identifying,
evaluating, and determining which uses are appropriate for the state’s
coastal resources and submerged lands.

Authorization:
Md. Code, Envt. 9§ 14-101 et
seq.

Authorization:
Mass. Gen. Laws Ann. Ch. 21 9§
54 et seq.

Ban:
Mass. Gen. Laws Ann. Ch. 132A
9~s.
Authorization:
Miss, Code. Ann. §9 29-7-1 et
seq.

Ban:
Miss. Code. Ann. § 29-7-3.

Authorization:
N.J. Stat. Ann. 99 12:3-12-1 et
seq.

Authorization:
N.Y. Pub. Lands Law § 75; N.Y.
Envt’l & Conserv. Law 99 23-
0101 etseq.

Authorization:
N.C. Gen. Star. § 146-8.

Authorization:
Or. Rev. Stat. 99 274.705 et seq.;
273.551 (for submerged lands
seaward more than 10 miles
easterly of the 124~ West
Meridian).

Authorization:
R.I. Gen. Laws 9§ 46-23- Iet seq.
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Offshore Oil and Gas Develol~rnen~ Legal Framework

State Policy Statutes

SC The 5tare Budget and Control Board is authorized to "negotiate for Authorization:
leases of oil, gas and other mineral rights upon all of the lands and waters S.C. Code. Ann. §§ 10-9-10 et
of the State, including offshore marginal and submerged lands." seq.

VA

Authorization:
Te~ Nat. Res. Code §§ 52.01 I
et seq.

Authorization:
Va. Code Ann. § 28.2-1208.

WA

The School Land Board is authorized to lease those portions of the Gulf
of Mexico under the state’s jurisdiction for oil and gas development.

The Marine Resources Commission is authorized to grant easements or
to lease "the beds of the waters of the Commonwealth outside of the
Baylor Survey" for oil and gas development.

In general, the Department of Natural Resources is responsible for
mineral development on state lands. State law prohibits leasing of tidal or
submerged lands "extending from mean high tide seaward three miles
along the Washington coast from Cape Flattery south to Cape
Disappointment, nor in Grays Harbor, Willapa Bay, and the Columbia
river downstream from the Longview bridge, for purposes of oil or gas
exploration, development, or production."

Bal3:
Wash. Rev. Code Ann. §§
43.143.005 et seq.

Author Contact Information

Adam Vann
Legislative Attomey
avann@crs.loc.gov, 7-6978
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RETIRED ADMIRAL JAMES ELLIS

Chief Executive Officer of the Institute for Nuclear Power Operations 0NPO)

Panel IV." Industry Culture and Managing Risk

Anticipated Focus:

Ret. Admiral James Ellis will discuss the root causes of the accident at Three-Mile Island, and
the effectiveness of the President’s Commission on Three-Mile Island in dealing with these root
causes. Ellis will describe the key ingredients of the INPO program. He will also offer a picture
of how peer-review industry inspections work. Ellis will address the relationship of industry-led
efforts to ensure quality with the regulatory program of the Nuclear Regulatory Commission.
After reviewing the major performance measures that demonstrate the effectiveness of the INPO
program, Ellis will discuss efforts to avoid complacency after so many years without a major
accident.

Biography:

Ret. Admiral James Ellis was elected President and Chief Executive Officer of INPO, located in
Atlanta, Georgia, in May 2005. INPO, sponsored by the commercial nuclear industry, is an
independent, nonprofit organization whose mission is to promote the highest levels of safety and
reliability-to promote excellence-in the operation of nuclear electric generating plants.

In 2004, Ellis completed a distinguished 39-year Navy career as Commander of the United States
Strategic Command during a time of challenge and change. In this role, he was responsible for
the global command and control of United States strategic and space forces, reporting directly to
the Secretary of Defense. A 1969 graduate of the U.S. Naval Academy, Ellis was designated a
Naval aviator in 1971. His service as a Navy fighter pilot included tours with two fighter
squadrons, and assignment as Commanding Officer of an F/A-18 strike/fighter squadron. In
1991, he assumed command of the USS Abraham Lincoln, a nuclear-powered aircraft carrier.
After selection to Rear Admiral, he served as a carrier battle group commander leading
contingency response operations in the Taiwan Straits. His shore assignments included senior
military staff tours directing operations for the U.S. Atlantic Fleet and as Deputy Chief of Naval
Operations (Plans, Policy, and Operations). He also served as Commander in Chief of U.S.
Naval Forces in Europe and Commander in Chief of Allied Forces in Southern Europe during a
time of historic NATO expansion and led United States and NATO forces in combat and
humanitarian operations during the 1999 Kosovo crisis.

Ellis holds a master’s degree in aerospace engineering from the Georgia Institute of Technology
and, in 2005, was inducted into the school’s Engineering Hall of Fame. He also has a master’s
degree in aeronautical systems from the University of West Florida. He completed United States
Navy Nuclear Power Training and was qualified in the operation and maintenance of naval
nuclear propulsion plants. He is a graduate of the Navy Test Pilot School, the Navy Fighter
Weapons School (Top Gun) and the Senior Officer Program in National Security Strategy at



Harvard University. His personal awards include the Defense Distinguished Service Medal (three
awards), Navy Distinguished Service Medal (two awards), Legion of Merit (four awards),
Defense Meritorious Service Medal, Meritorious Service Medal (two awards), and the Navy
Commendation Medal, as well as numerous campaign and service awards. He was presented the
Order of Merit of the Republic of Hungary, the Star of Merit and Honor from the Greek Ministry
of Defense and the Joint Forces Medal of Honor and the Grand Order of Merit of the Italian
Republic. Ellis currently serves on the board of directors of the Lockheed Martin Corporation,
Level 3 Communications, and Inmarsat PLC. He served for three years as a Presidential
Appointee on the President’s Intelligence Advisory Board and, in 2006, he was a member of the
Military Advisory Panel to the Iraq Study Group.



DR. ZACK T. PATE

Formerly Chief Executive Officer of the Institute for Nuclear Power Operations 0NPO)
and the World Association of Nuclear Operators (WANO)

Panel IV." Industry Culture and Managing Risk

Biography:

Dr. Zack T. Pate has earned a worldwide reputation as a nuclear pioneer-first as President of the
Institute for Nuclear Power Operations (1983-1997), and later as Chairman of the World
Association of Nuclear Operators (1997-2002). Pate’s emphasis on standardized, rigorous,
accredited training gave impetus to the concept of a worldwide "safety culture" in the nuclear
industry. In guiding the industry toward high and consistent levels of performance, his career
helped to lay the foundation for a renaissance of nuclear power worldwide.

A graduate of the U.S. Naval Academy, Pate holds a Ph.D. in nuclear engineering from M.I.T.
He served in the U.S. Navy from 1958 to 1980, where he commanded nuclear-powered
submarines and was a special assistant to Admiral Hyman Rickover.

Pate is a recipient of the James N. Landis Medal, the William S. Lee Award for "visionary
leadership in encouraging and promoting excellence throughout the nuclear power industry," and
the Henry DeWolf Smyth Nuclear Statesman Award. In 2002, Pate was honored by the World
Nuclear Association for his "distinguished contribution to the peaceful worldwide uses of
nuclear energy" as a founder and leader of WANO. Today he is WANO’s Chairman-Emeritus.



ERIK MILITO

Director of Upstream and Industry Operations, American Petroleum Institute (API)

Panel IV." Industry Culture and Managing Risk

Anticipated Focus:

Erik Milito’s presentation will focus on industry efforts to create an INPO-like organization.

Biography:

Erik Milito is the Director of Upstream and Industry Operations for API, which is the national
trade association that represents more than 400 companies involved in all aspects of the oil and
gas industry, including exploration, production, refining, and transportation. Milito’s work
covers regulatory and legislative matters related to domestic exploration and production,
including access to domestic oil and natural gas resources both onshore and offshore. Prior to his
current position, Milito served as managing counsel, covering a host of issues including oil and
gas leasing, royalty, environmental, fuels, transportation, safety, and civil justice reform.

Prior to joining API, Milito served for over four years on active duty in the U.S. Army as a judge
advocate, and additional four years in the U.S. Army Reserve, resigning at the rank of Major.
Milito was assigned to active duty tours in Hawaii and Korea, and at the Aberdeen Proving
Ground in Maryland. He served as a prosecutor, defense attorney and command advisor. Milito
was awarded the Meritorious Service Medal and Army Commendation Medals during his
military tenure. After leaving the Army, Milito worked as a career attorney with the Solicitor’s
Office of the U.S. Department of the Interior. While at the Department of the Interior, Milito
worked on royalty, employment law, and disability access issues.

Milito attended the University of Notre Dame on an R.O.T.C. scholarship, and received a
bachelor’s degree in business administration. Milito then received his juris doctor from
Marquette University Law School, where he was a member of the law review. Milito has
authored and co-authored several papers related to natural resources issues and has served as a
guest spencer on multiple occasions. Until recently, Milito served on the Board of Trustees of the
Rocky Mountain Mineral Law Foundation.



JOHN D. MODINE

Director of Global Industry Services, American Petroleum Institute (API)

Panel IK" Industry Culture and Managing Risk

Anticipated Focus:

John D. Modine’s presentation will focus on industry efforts to create an INPO-like organization.

Biography:

John D. Modine joined API in 1995, and currently serves as the Director of Global Industry
Services. These services include certification programs for oil and gas industry products,
equipment, management systems and personnel; industry training programs through instructor-
led, e-learning and executive education courses; the sale of API publications such as API
standards; API meetings, conferences and events; and the sale of API’s industry statistics.

Prior to assuming his current position, Modine also served API as Director of Training and
Certification Programs and Manager of Quality Programs. His previous experience also includes
acting as a quality assurance manager and chemist at Core Laboratories in Houston, Texas.

Modine has over 20 years of business management, certification and standards experience. He
has an Executive Master of Science in Management from the University of Maryland (University
College) and a Bachelor of Science in Zoology from the University of Oldahoma. He has been
named a Certified Quality Auditor and Certified Quality Engineer by the American Society for
Quality, and has passed both the ISO 9001 and ISO 14001 Lead Auditor Certification
examinations.



GLENN ERWIN

Project Director of the Triangle of Prevention (TOP) Program at the United Steel, Paper
and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers

International Union (USW)

Panel IV." Industry Culture and Managing Risk

Anticipated Focus:

Glenn Erwin will describe the problems that led to the Texas City Refinery accident, the
recommendations of the Baker Commission, the ultimate outcomes of those recommendations,
and the overall lessons learned.

Biography:

Glenn Erwin is a member of the USW Health, Safety and Environment Department and is the
Project Director of the TOP Program for USW.

Erwin has worked within the petrochemical industry for over 40 years in various positions
ranging from pipeline construction to chemical plant operations and maintenance. During this
period he has co-authored over 50 publications relating to health and safety within the
petrochemical industry, reviewed or analyzed hundreds of incident/accident investigations, and
made numerous presentations to leading industry workgroups. He has been actively involved in
the Union movement throughout this career serving in several elected positions such as Steward,
Trustee, Vice-President and President of the Oil, Chemical, and Atomic Workers Local 4-449
Texas City, Texas.

Erwin has extensive experience in accident investigation within the petrochemical industry and
he is very knowledgeable in the area of health and safety. In 2005, he testified before the U.S.
Senate Homeland Security and Government Affairs Committee in their examination the
appropriate role of the Federal government in efforts to better protect the nation’s chemical
facilities from terrorist attacks. He also served as a member of the Independent Safety Review
Panel requested by the United States Chemical and Hazards Board to review the North American
Refinery operations of British Petroleum.
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Principles for a Strong Nuclear Safety Cultnre

Introduction Principles for a Strong Nuclear Safety Culture describes the essential
attributes of a healthy nuclear safety culture (hereafter "safety
culture"), with the goal of creating a framework for open discussion
and continuing evolution of safety culture tbxoughout the commercial
nuclear electric generating industry. The principles and associated
attributes described have a strong basis in plant events.

Basic principles are addressed herein, rather than prescribing a
specific program or implementing methods. These principles and
attributes, when embraced, will influence values, assumptions,
experiences, behaviors, beliefs, and norms that describe what it is like
to work at a specific facility and how things are done there.
Principles appear in boldface type. Attributes help clarify the intent
of the principles.

Utility managers are encouraged to make in-depth comparisons
between these principles and their day-to-day policies and practices
and to use any differences as a basis for improvement.

This document is complementary to, and should be used in
conjunction with, previously published principles documents. It
builds on and supports Principles for Enhancing Professionalism of
Nuclear Personnel, March 1989. It contains concepts consistent with
those described in Management and Leadership Development,
November 1994; Excellence in Human Performance, September
1997; Principles for Effective Self-Assessment and Corrective Action
Prog~’ams, December 1999; and Principles for Effective Operational
Decision-Making, December 2001.

This document was developed by an industry advisory group in
conjunction with the staff of the Institute of Nuclear Power
Operations (INPO) and with broad input from the nuclear industry
worldwide.



Principles for a Strong Nuclear Safety Culture

Background A variety of watershed events over the years have influenced the safety
culture at U.S. nuclear electric generating plants. The industry had its
first significant wake-up call in 1979 as a result of the accident at Three
Mile Island Nuclear Station. Many fundamental problems involving
hardware, procedures, training, and attitudes toward safety and
regulation contributed to the event.

In 1986, the Chernobyl accident was a stark reminder of the hazards of
nuclear technology. This accident resulted from many of the same
weaknesses that led to the Tbxee Mile Island accident. In addition, it
highlighted the importance of maintaining design configuration, plant
status control, line authority for reactor safety, and cultural attributes
related to safety.

Response from industry and regulatory organizations to both these
events was sweeping. Improvements were made in standards, hardware,
emergency procedures, processes, training (including simulators),
emergency preparedness, design and configuration control, testing,
human perforrnance, and attitude toward safety.

More recent events, such as the 2002 discovery of degradation of the
Davis-Besse Nuclear Power Station reactor vessel head, have
highlighted problems that develop when the safety environment at a
plant receives insufficient attention. A theme common in these cases is
that, over time, problems crept in, often related to or a direct result of
the culture at the plant. Had these problems been recognized and
resolved, the events could have been prevented or their severity
lessened. The series of decisions and actions that resulted in these
events can usually be traced to the shared assumptions, values, and
beliefs of the organization.

These events and the notion that culture is a key ingredient in the overall
success of the plant form the basis for this document.

Organizational culture is the shared basic assumptions that are
developed in an organization as it learns and copes with problems. The
basic assumptions that have worked well enough to be considered valid
are taught to new members of the organization as the correct way to
perceive, think, act, and feel. Culture is the sum total of a group’s
learning. Culture is for the group what character and personality are
for the individual.

ii



Principles for a Strong Nuclear Safety Cnltnre

In addition to a healthy organizational culture, each nuclear station,
because of the special characteristics and unique hazards of the
technology--radioactive byproducts, concentration of energy in the
reactor core, and decay heat--needs a strong safety culture.

Safety culture: An organization’s values and
behaviors--modeled by its leaders attd internalized
by its members--that serve to make nuclear safety
the overriding priority.

Implied in this definition is the notion that nuclear power plants are
designed, built, and operated (and intended) to produce power in a safe,
reliable, efficient manner," that the concept of safety culture applies to
eve~y employee in the nuclear organization, f’om the board of directors
to the individual contributor," that the focus is on nuclear safety,
although the same principles apply to radiological safety, industrial
safety, and environmental safety; and that nuclear safety is the first
value adopted at a nuclear station and is never abandoned.

The strength of a facility’s safety culture could lie anywhere along a
broad continuum, depending on the degree to which the attributes of
safety culture are embraced. Even though safety culture is a somewhat
intangible concept, it is possible to determine, based on observable
attributes, whether a station tends toward one end of the continuum or
the other.

A safety-conscious work environment (freedom to raise concerns
without fear of retribution) is but one (albeit important) element of a
strong nuclear safety culture.

Commercial nuclear electric generating plants are designed, built, and
operated to produce electricity. Safety, production, and cost control
are necessary goals for the operation of such a plant. These outcomes
are quite complementary, and most plants today achieve high levels of
safety, impressive production records, and competitive costs, reinforced
by decisions and actions made with a long-term view. This perspective
keeps safety as the oven’iding priority for each plant and for each
individual associated with it.

Nuclear safety is a collective responsibility. No one in the organization
is exempt fi’om the obligation to ensure safety first.
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Principles for a Strong Nuclear Safety Cnlture

Principles for a
Strong Nuclear
Safety Culture

SafeO~ culture." An
organization’s
values and
behaviors--modeled
by its leaders and
internalized by its
members--that serve
to make nuclear
safeO: the overriding
prioriOz

The following principles are described in this document:

1. Everyone is personally responsible for nuclear safety.

2. Leaders demonstrate commitment to safety.

3. Trust permeates the organization.

4. Decision-making reflects safety first.

5. Nuclear technology is recognized as special and unique.

6. A questioning attitude is cultivated.

7. Organizational learning is embraced.

8. Nuclear safety undergoes constant examination.
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Principles
and Their
Attributes

1. Everyone is personally responsible for nuclear safety.

Responsibility and authority for nuclear safety are well defined and
clearly understood. Reporting relationships, positional authority, staffing,
and financial resources support nuclear safety responsibilities. Corporate
policies emphasize the overriding importance of nuclear safety.

Attributes:

The line of authority and responsibility for nuclear safety is defined
from the board of directors to the individual contributor. Each of
these positions has clearly defined roles, responsibilities, and
authorities, designated in writing and understood by the incumbent.

Support groups, such as human resources, labor relations, and
business and financial planning, also understand their roles in
contributing to nuclear safety.

People and their professional capabilities, values, and experiences
are regarded as the nuclear organization’s most valuable asset.
Staffing levels are consistent with the demands related to
maintaining safety and reliability.

Board members and corporate officers periodically take steps to
reinforce nuclear safety, including visiting sites to assess
management effectiveness first-hand.

The line organization, starting with the chief executive officer, is the
primm3~ source of information and the only source of direction.
Other parties, such as oversight organizations and committees,
review boards, and outside advisors, who provide management
information essential to effective self-evaluation, are not allowed to
dilute or undermine line authority and accountability.

All personnel understand the importance of adherence to nuclear
safety standards. All levels of the organization exercise healthy
accountability for shortfalls in meeting standards.

Relationships among utilities, operating companies, and owners are
not allowed to obscure or diminish the line of responsibility for
nuclear safety.

The system of rewards and sanctions is aligned with strong nuclear
safety policies and reinforces the desired behaviors and outcomes.

2
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2. Leaders demonstrate commitment to safety.

Executive and senior managers are the leading advocates of nuclear
safety and demonstrate their commitment both in word and action.
The nuclear safety message is communicated frequently and consistently,
occasionally as a stand-alone theme. Leaders tlv’oughout the nuclear
organization set an example for safety.

Attributes:

Managers and supervisors practice visible leadership in the field by
placing "eyes on the problem," coaching, mentoring, and
reinforcing standards. Deviations from station expectations are
corrected promptly.

Management considers the employee perspective in understanding
and analyzing issues.

Managers and supervisors provide appropriate oversight during
safety-significant tests or evolutions.

Managers and supervisors are personally involved in high-quality
training that consistently reinforces expected worker behaviors.

Leaders recognize that production goals, if not properly
communicated, can send mixed signals on the importance of
nuclear safety. They are sensitive to detect and avoid these
misunderstandings.

The bases, expected outcomes, potential problems, planned
contingencies, and abort criteria for important operational
decisions are communicated promptly to workers.

Informal opinion leaders in the organization are encouraged to
model safe behavior and influence peers to meet high standards.

Selection and evaluation of managers and supervisors consider
their abilities to contribute to a strong nuclear safety culture.
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3. Trust permeates the organization.

A high level of trust is established in the organization, fostered, in
part, through timely and accurate communication. There is a free
flow of inforrnation in which issues are raised and addressed. Employees
are inforrned of steps taken in response to their concerns.

Attributes:

¯ People are treated with dignity and respect.

¯ Personnel can raise nuclear safety concerns without fear of
retribution and have confidence their concerns will be addressed.

¯ Employees are expected and encouraged to offer innovative ideas
to help solve problems.

Differing opinions are welcomed and respected. When needed,
fair and objective methods are used to resolve conflict and
unsettled differing professional opinions.

Supervisors are skilled in responding to employee questions in an
open, honest manner. They are recognized as an important part of
the management team, crucial to translating safety culture into
practical terms.

The effects of impending changes (such as those caused by sale or
acquisition, bargaining unit contract renegotiations, and economic
restructuring) are anticipated and managed such that trust in the
organization is maintained.

¯ Senior management incentive programs reflect a bias toward
long-term plant performance and safety.

¯ Complete, accurate, and forthright information is provided to
oversight, audit, and regulatory organizations.

Managers regularly communicate to the workforce important
decisions and their bases, as a way of building trust and reinforcing
a healthy safety culture. Worker understanding is periodically
checked.

4
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4. Decision-making reflects safety first.

Personnel are systematic and rigorous in making decisions that
support safe, reliable plant operation. Operators are vested with the
authority and understand the expectation, when faced with unexpected or
uncertain conditions, to place the plant in a safe condition. Senior leaders
support and reinforce conservative decisions.

Attributes:

The organization maintains a knowledgeable workforce to support
a broad spectrum of operational and technical decisions. Outside
expertise is employed when necessa12¢.

Managers, supervisors, and staff clearly understand and respect
each other’s roles in decision-making.

Plant personnel apply a rigorous approach to problem-solving.
Conservative actions are taken when understanding is incomplete.

Single-point accountability is maintained for important safety
decisions, allowing for ongoing assessment and feedback as
circumstances unfold.

Candid dialogue and debate are encouraged when safety issues are
being evaluated. Robust discussion and healthy conflict are
recognized as a natural result of diversity of expel"rise and
experience.

Decision-making practices reflect the ability to distinguish
between "allowable" choices and prudent choices.

When previous operational decisions are called into question by
new facts, the decisions and associated underlying assumptions are
reviewed to improve the quality of future decisions.
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5. Nuclear technology is recognized as special and unique.

The special characteristics of nuclear technology are taken into
account in all decisions and actions. Reactivity control, continuity of"
core cooling, and integrity of fission product barriers are valued as
essential, distinguishing attributes of the nuclear station work
environment.

Attributes:

Activities that could affect core reactivity are conducted with
particular care and caution.

Features designed to maintain critical safety functions, such as
core cooling, are recognized as particularly important.

Design and operating margins are carefully guarded and are
changed only with great thought and care. Special attention is
placed on maintaining fission product barriers and defense-in-
depth.

Equipment is meticulously maintained well within design
requirements.

Insights from probabilistic risk analyses are considered in daily
plant activities and plant change processes.

Plant activities are governed by comprehensive, high-quality
processes and procedures.

Employee mastery of reactor and power plant fundamentals, as
appropriate to the job position, establishes a solid foundation for
sound decisions and behaviors.

6



Principles for a Strong Nuclear Safety Culture

6. A questioning attitude is cultivated.

Individuals demonstrate a questioning attitude by challenging
assumptions, investigating anomalies, and considering potential
adverse consequences of planned actions. This attitude is shaped by an
understanding that accidents often result from a series of decisions and
actions that reflect flaws in the shared assumptions, values, and beliefs of
the organization. All employees are watchful for conditions or activities
that can have an undesirable effect on plant safety.

Attributes:

While individuals expect successful outcomes of daily activities,
they recognize the possibility of mistakes and worst-case
scenarios. Contingencies are developed to deal with these
possibilities.

Anomalies are recognized, thoroughly investigated, promptly
mitigated, and periodically analyzed in the aggregate.

Personnel do not proceed in the face of uncertainty.

Workers identify conditions or behaviors that have the potential to
degrade operating or design margins. Such circumstances are
promptly identified and resolved.

Employees understand that complex technologies can fail in
unpredicted ways. They are aware that latent problems can exist,
and they make conservative decisions considering this potential.

Group-think is avoided through diversity of thought and
intellectual curiosity. Opposing views are encouraged and
considered.
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7. Organizational learning is embraced.

Operating experience is highly valued, and the capacity to learn from
experience is well developed. Training, self-assessments, corrective
actions, and benchmarldng are used to stimulate learning and improve
performance.

Attributes:

The organization avoids complacency and cultivates a continuous
learning environment. The attitude that "it can happen here" is
encouraged.

Training upholds management standards and expectations.
Beyond teaching lcnowledge and skills, trainers are adept at
instilling nuclear safety values and beliefs.

Individuals are well informed of the underlying lessons learned
from significant industry and station events, and they are
committed to not repeating these mistakes.

Expertise in root cause analysis is applied effectively to identify
and correct the fundamental causes of events.

¯ Processes are established to identify and resolve latent
organizational weaknesses that can aggravate relatively minor
events if not corrected.

¯ Employees have confidence that issues with nuclear safety
implications are prioritized, tracked, and resolved in a timely
manner.
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8. Nuclear safety undergoes constant examination.

Oversight is used to strengthen safety and improve performance.
Nuclear safety is kept under constant scrutiny tl-u’ough a variety of
monitoring techniques, some of which provide an independent "fresh
look."

Attributes:

A mix of self-assessment and independent oversight reflects an
integrated and balanced approach. This balance is periodically
reviewed and adjusted as needed.

¯ Periodic safety culture assessments are conducted and used as a
basis for improvement.

The pitfalls of focusing on a narrow set of performance indicators
are recognized. The organization is alert to detect and respond to
indicators that may signal declining performance.

The insights and fresh perspectives provided by quality assurance,
assessment, employee concerns, and independent oversight
personnel are valued.

Senior executives and board members are periodically briefed on
results of oversight group activities to gain insights into station
safety performance.
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EXECUTIVE SUMMARY
Background of the Panel’s Review
On March 23, 2005, the BP Texas City refinery experienced one of the most serious U.S.
workplace disasters of the past two decades, resulting in 15 deaths, more than 170 injuries,

and significant economic losses. The U.S. Chemical Safety and Hazard Investigation Board
(CSB), an inclependenL federal agency charged with investigating indust.rial chemical

accidents, promptly began an accident investigation that. is ongoing.

On August 17, 2005, the CSB issued an urgent safety recommendation to the BP Global
Executive Board of Direct.ors that it commission an independent panel to assess and report on
the effectiveness of BP North America’s corporate oversight of safety management_ systems at

its refineries and its corporate satety culture. In making its urgent reconlmendation, the CSB

noted that the BP Texas City refinery had experienced two other fat.al safety incidents in 2004,
a major process-related hydrogen fire on July 28, 2005, and another serious incident on August
10, 2005. Based on these incidents and the results of the first few monUrs of its preliminary

investigation, tl~e CSB cited serious concerns about:

¯ the effectiveness of the safety management system at. the BP Texas City refinery,

¯ the effectiveness of BP North America’s corporate saiety oversigl~t of its refining
facilit.ies, and

¯ a corporate safety culture that. may have tolerated serious and longstanding
deviations from good safety practice.

BP embraced tt~e urgent recommendation of the CSB to form an independent panel. Ill a

press release issued on August 17, 2005, tile company noted that the Texas City explosion
was the worst tragedy in BP’s recent history and that it would "do everything possible to

ensure nothing like it happens again." The company also said it would act. promptly to deal
with the independent panel’s recommendatioas.

On October 24, 2005, BP announced the formation of the BP U.S. Refineries Independent_
Safety Review Panel. Former Secret.ary of St.ate James A. Baker, III chairs the Panel, which
includes tile following additional members:

¯ Retired Admiral Frank L "Skip" Bowman, President and Chid Executive Officer of

tl~z Nuclear Energy Institute;

¯ Glenn E~vin, who monitors refinery safety nationwide for tile United Steel, Paper
and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Woll{ers

International Union;

¯ Slade Gorton, former U.S. Senator from Washington State and member of tile
9/11 Commission;
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¯ Dennis C. Hendershot, Principal Process Safety Specialist at Chilworth Technologies, Inc., and a Staff Consultant to the American
Institute of Chemical Engineers’ Center for Chemical Process Safety;

¯ Nancy G. Leveson, Professor of Aeronautics and Astronautics and Professor of Engineering Systems at the Massachusetts Institute

of Technology;

¯ Sharon Priest, former Arkansas Secretary of State and currently the Executive Director of tl~e Downtown Partnership, a non-profit
organization devoted to developing downtown Little Rock, Arkansas;

¯ lsadore ’lrv’ Rosenthal, former board member of the CSB and current Senior Research Fellow at the Wharton Risk Management and
Decision Processes Center;

¯ Paul V. Tebo, former Vice President for Safety, Health, and tile Environment of DuPont;

¯ Douglas A. Wiegmann, Director of tile Human Factors and Patient Safety Research Program within the Division of Cardiovascular
Surgery at Mayo Clinic in Rochester, Minnesota; and

¯ L. Duane Wilson, former Vice President, Refining, Marketing, Supply & Transportation--Fuels Technology of ConocoPhillips.

The Panel’s Review

PURPOSES AND LIMITATIONS
It is important to emphasize the primary purposes--and also some of the primary limitations--of the Panel’s work.

The Panel’s charter directs it to make a thorough, independent, and credible assessment of the effectiveness of BP’s corporate oversight of

safety management systems at its five U.S. refineries and its corporate safety culture. The charter further directs the Panel to produce a
report examining and recommending needed improvements to BP’s corporate safety oversight, corporate safety culture, and corporate and

site safety management systems. Tile charter does not contemplate that tile Panel review environmental issues or general site security
issues. A copy of the Panel’s charter is attached as Appendix A.

Significantly, the charter also provides that tile Panel should not "seek to affix blame or apportion responsibility for any past event" and

"should avoid duplicating the efforts of the CSB to determine the specific root causes of the accident at Texas City on March 23, 2005." Both
the CSB and BP have investigated the March 23, 2005 accident at Texas City. The Panel understands that the CSB expects to issue the final

report on its investigation in the first part of 2007. In addition, on December 9, 2005, BP issued its own investigation report on tile Texas City
accident.

Since the Panel was not charged to conduct an investigation into the causes of tile fexas City accident and did not seek to affix blame or
apportion responsibility for that accident, the Panel’s focus and the scope of its review have differed from that of the CSB and from the civil

litigation relating to that accident. The Panel’s review related to all five of BP’s U.S. refineries, not.just the Texas City refinery. The Panel
examined BP’s corporate safety oversight, corporate safety culture, and its process safety management systems and not tile Texas City
accident or any particular incident. The Panel’s examination also was nor_ limited to tile period preceding the Texas City accident.
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Rather than attempting to determine the root cause of, or culpability Tel: any particular incident, the Panel wauted to understand BP’s values,

beliefs, and underlying assumptions about process safety, corporate safety oversight, and safety management systems in relation to all of
BP’s U.S. refineries. The Panel bas focused on bow these values, beliefs, and underlying assumptions interact with the company’s corporate
structure, management philosopby, and other systen]s tbat operate within that structure to affect the control or management of process

hazards in these refineries. The Panel has sought to understand the "why" behind observed deficiencies in process safety performance in
order to make recommendations tbat can enable BP to improve performance at all its refineries. In effect, tbe Panel’s review looked back

primarily as a basis for looking forward to improve fllture process safety performance and to reduce the likelihood of accidents such as tbe
Texas City tragedy.

While the Panel necessarily directs to BP tile Panel’s recomn]endations contained in this report, tt]e Panel believes that a broader audience

including companies in refining, chemicals, and other process industries should carefully consider the Panel’s recommendations.

For a more detailed discussion of the purposes and limitations of the Panel’s work, see Section I.

THE PANEL’S ACTIVITIES
As described in more detail in Section l, the Panel developed and followed a multifaceted plan to accomplish the mandate of its cbarter and

the CSB’s urgent recommendation. The plan included:

¯ visits by the Panel and its staff to BP’s U.S. refineries;

¯ public meetings that the Panel conducted in tbe local communities where the refineries are located;

¯ interviews of refinery-level personnel and corporate-level managers;

¯ process safety reviews that technical consultants conducted at BP’s U.S. refineries’,

¯ a process safety culture survey conducted among tile workforce at BP’s U.S. refineries;

¯ frequent interaction witll BP representatives, including periodic briefings by representatives of BP;

¯ a targeted document review; and

¯ meetings with otber companies relating to their management of process safety.

FOCUS ON PROCESS SAFETY
Not all refining hazards are caused by the same factors or involve the same degree of potential damage. Personal or occupational safety
hazards give rise to incidentsISUCb as slips, falls, and vehicle accidents that primarily affect one individual worker for eacl~ occurrence.
Process safety hazards can give rise to major accidents involving the release of potentially dangerous materials, tile release of energy (such
as fires and explosions), or both. Process safety incidents can have catastrophic effects and can result in multiple injuries and fatalities, as
well as substantial economic, property, and environmental damage. Process safety refinery incidents can affect workers inside the refinery
and members of the public who reside nearby. Process safety in a refinery involves the prevention of leaks, spills, equipment malfunctions,
over-pressures, excessive temperatures, corrosion, metal fatigue, and other similar conditions. Process safety programs focus on the design
and engineering of facilities, hazard assessments, management of cbange, inspection, testing, and maintenance of equipment, effective
alarms, effective process control, procedures, training of personnel, and human factors. Tile Texas City tragedy in March 2005 was a process
safety accident.

The Panel has focused on process safety rather than personal safety. The Panel believes that its charter and the CSB’s August 2005 urgent
recommendation require this focus.
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The Panel’s Findings
The Panel focused on deficiencies relating to corporate safety culture, process safety
management systems, and performance evaluation, corrective action, and corporate oversight.

QUALIFICATIONS RELATING TO THE PANEL’S FINDINGS
Tile Panel’s charter calls for assessments of effectiveness and recommendations for

imFovemenL not for findings related i:o legal conlpliance. In making its findings and
recommendations, the Pane!’s objective was excellence in process safety performance, not
legal compliance. As a result, the Panel’s report and specifically the Panel’s findings are

not intended for use in legal proceedings to which BP is or may become a party. Rather, tile
Panel’s findings provide a basis lor recommendations to BP Ior making improvements in
BP’s corporate safety culture, process safety management systems, and corporate safety

oversight, fbe Panel’s report fecuses primarily on identified deficiencies thai_ might be
corrected i_brougb the implementation of its recommendations rather than BP’s positive

attributes that the Panel obsel~ed during the course of its review.

The Panel often based its findings and recommendations on general principles of industry

best practices or other standards for reducing process risks. Observance of these standards
should result in inlproved safety performance even though many of these standards do not

necessarily have legal effect. The Panel’s findings are based not only on the ilqformation
developed during the course of the Panel’s review, but also oil the collective experience and
expertise of the Panel members.

Finally, the Panel’s findings are based on its assessment that occurred during 2006. Since
the Texas City accident, BP has undertaken or announced a number of measures, including
dedicating significant resources and personnel, that are intended to improve the process

safety performance at BP’s five U.S. refineries. Taken at face value, these measures

represent a major commitment to an improved process safety regime. For a brief listing of
the measures that BP has undertaken or announced since March 2005, see "BP Post-Texas
City Measures" in Appendix F.

In making its findings and

recommendations, the Panel’s

objective was excellence in

process safety performance,

not legal compliance.

The Panel often based its

findings and recommendations

on general principles of industry

best practices or other standards

for reducing process risks.

SUMMARY OF THE PANEL’S FINDINGS
The findings of the Panel are summa~izecl below under three beadings: Corporate Safety
Culture; Process Safety Management Systems; and Performance Evaluation, Corrective
Action, and Corporate Oversight. fhis sun]mary of findings should be read in conjunction

with, and is qualified by, the more detailed discussion of the findings contained in Sections
VI.A, B, and C.

The B.P.U.S. Refineries Independent Safety Review Panel xi



Corporate Safety Culture
A positive safety culture is important for good process safety performance. As discussed more fully in Section VI.A, the Panel made findings

about BP’s process safety leadership, ernployee ernpowerment, resources and positioning of process safety capabilities, incorporation of
process safety into rnanagernent decision-rnaking, and the process safety cultures at BP’s five U.S. refineries.

Process safety leadersflip. The Panel believes tbat leadership from the top of tbe company, starting with the Board and going down, is
essential. In the Panel’s opinion, it is imperative that BP’s leadership set the process safety "tone at the top" of the organization and

establish appropriate expectations regarding process safety performance. Based on its review, tile Panel believes that BP I]as not provided
effective process safety leadership and has not adequately established process safety as a core value across all its five U.S. refineries. While

BP has an aspirational goal of"no accidents, no harm ~o people," BP I]as not provided effective leadership in making certain its rnanagement
and U.S. refining workforce understand what is expected of thorn regarding process safety performance. BP has emphasized personal safety

in recent years and has achieved significani~ irnprovement in personal safety performance, but BP did not emphasize process safety. BP
rnistakenly interpreted improving personal injury rates as an indication of acceptable process safety performance at its U.S. refineries. BP’s
reliance on this data, cornbined with an inadequate process safety understanding, created a false sense of confidence tllat BP was properly

addressing process safety risks. The Panel ful1~her found that process safety leadership appeared to have suffered as a result of high
turnover of refinery plant managers.

During the course of its review, the Panel has observed a shift in BP’s understanding of process safety. As discussed in this report, BP has

undertaken a number of rneasures intended to improve process safety performance, The Panel also recognizes that BP executive management
and corporate-level rnanagernent have more visibly demonstrated their commitment to process safety in recent months.

Employee empo~/erment. A good process safety culture requires a positive, trusting, and open environment with effective lines of
communication between rnanagernent and the workforce, including ernployee representatives. Cherry Point has a very positive, open, and

trusting environrnent. Carson appears to have a generally positive, trusting, and open environment with effective lines of communication
between managernent and the workforce, including ernployee representatives. At Texas City, Toledo, and Whiting, BP has not established a

positive, trusting, and open environment with effective lines of communication between management and tile workforce, although the safety
culture appears to be improving at Texas City and Whiting.

Resources andpositionfizg ofprocess safe(y capabilities, BP has not always ensured that it identified and provided the resources required

for strong process safety performance at its U.S. refineries. Despite having numerous staff at different levels of the organization that support
process safety, BP does not have a designated, high-ranking leader for process safety dedicated to its refining business. During the course

of its review, the Panel did not develop or identify sufficient information to conclude whether BP ever intentionally withbetd resources oil any
safety-related assets or projects for budgetary or cost reasons. The Panel believes, however, that the cornpany did not always ensure tbat
adequate resources were effectively allocated to support or sustain a higb level of process safety performance. In addition, BP’s corporate

management mandated numerous initiatives that applied to the U.S. refineries and that, while well-intentioned, have overloaded personnel at
BP’s U.S. refineries. This "initiative overload" nlay have undermined process safety performance at the U.S, refineries. In addition, operations and

nlaintenance personnel in BP’s five U.S. refineries sornetimes work high rates of overtime, and this could irnpact their ability to perforrn tbeirjobs
safely and increases process safety risk. BP has announced plans to increase both funding and hiring at its U.S. refineries.

fl~corporatiott of process safety into ma~zagemetzt decisio~-making. The Panel also found that BP did not effectively incorporate process

safety into management decision-making. BP tended to have a short-term focus, and its decentralized rnanagernent system and
entrepreneurial culture have delegated substantial discretion to U.S. refinery plant managers without clearly defining process safety

expectations, responsibilities, or accountabilities. In addition, while accountability is a core concepL in BP’s Management Framework for
driving desired conduct, BP has not demonstrated that it has eifectively held executive management and refining line managers and
supervisors, both at the corporate level and at the refinery level, accountable for process safety perforrnance at its five U.S. refineries. It

appears to the Panel that BP now recognizes the need to provide clearer process safety expectations.
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Process saleiy cultures at BP’s LI.$. refineries. BP has nol instilled a common, unifying

process safety eulWre among ks U.S. refineries. Each refine~ has its own separate and
distinct process ~;afety culture, While SOllle refineries are far more effective than others in

promoting p~ocess salety, significan~ process safety culture issues exist at all five U.S.
refineries, not~ust Texas City. Although the five refineries do not share a unified process

safety culture, each exhibits some sirnilar weaknesses. The Panel found instances of a lack
of operating discipline, toleratioll of serious deviations f[olri sale operating practices, and
apparent complacency towaid serious process safety risks at each refinery.

Process Safety Management Systems
Sedion VI.B discusses more thoroughly tile Panel’s findings relating to the effectiveness of process
safety n]anagement systems [hat BP utilized for its five U.S. refineries. These findings lelate to BP’s
process risk assessment and analysis, compliance with internal process safety stanclards,

implementation el-external ,qood engineering practices, plocess safety knowledge and competence,
and general effectiveness of BP’s corporate process; safety management system.

Process rLd~assessment and analysis. While all of BP’s U.S. refineries have active programt,

to analyze process I]azards, I:he system as a whole does not ensure adequate identification
and rigorous analysis of those hazards. The Panel’s examination also indicates that the extent

and re.turfing nature of this defMency is not isolated, but systemic.

CompMnce wifl~ fl~ternal process safety ~ta/~dard£ [he Panel’s technical consultants and
the Panel obselved that BP does have interaal standards and programs for managing process

risks. I-bweveh the Panel’s examination found tilat BP’s corporate salety management system
does not ensure hmely compliance with internal process safety standards and programs at

BP’s five U.S. refineries. Mis finding ~elates to several areas that are addressed by BP interaal
standards: ~upture disks under relief valves; equipment inspections; critical alarms and

emergency shut--down devices; area electrical classification; and nea~ miss investigations.

flnplementation of external good en~ineerin~ practices, fho Panel also fonnd tl~at BP’~

corporate safety management system does not ensure timely implementation of external
good engineering p~actices [ha~ support and could improve process safety purfl)m]ance at
BP’s five U.S. refineries. Such practices play a~ m]portant role in the rnanagoa]en[ of

process safety in refineries operating in the United States.

Process" ~afety knowledge and competen~’e. Although many metal)ors of BP’s technical alld
process safety staff I~ave the capabilities and exF,’~tise needed to support a sophisticated

process safety eflolt, the Panel believes ihai BP’s system |or ensuring all appropriate level of

process safety awareness, knowledge, and competence ill the organization relating to its five
IJ.S. re.fineries has not been effective in a number el respect.s. First, BP has not effectively defined

the level of process safety knowledge or competency required of executive management, line
management above the refinery level, ~nd refine~), managers. Second, BP has not adequately
ensured that its U.S. refinery pel sonnel and contractors have sufficient process safety knowledge

and competerlce. fhe info! marion tlmt the Panel reviewed indicated that process safety education
and traiaing needs to be more rigorous, comprehensive, and integrated. Third, tile Panel found
ti]a[ at most of BP’s U.S. refineries, |he implementation of and over-reliance on BP’s computer~

based training contributes to inadequate process safety training of refinery employees.
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Effectiveness of BP’s corporate process safety management system. BP has an aspirational goal and expectation of "no accidents, no
harm to people, and no damage to the environment," and is developing programs and practices aimed at addressing process risks. These
programs and practices include the development of new standards, engineering technical practices, and other internal guidance, as well as
the dedication of substantial resources. Despite these positive changes, the Panel’s examination indicates that BP’s corporate process safety
management system does not effectively translate corporate expectations into measurable criteria for management of process risk or define
the appropriate role of qualitative and quantitative risk management criteria.

The findings above, together with other information [hat the Panel obtained during its examination, lead the Panel to conclude that material
deficiencies in process safety performance exist at BP’s five U,S. refineries. Some of these deficiencies are common among multiple refineries,
and some of the deficiencies appear to relate to legacy systems in effect prior to BP’s acquisition of the refineries.

BP appears to have established a relatively effective personal safety management system by embedding personal safety aspirations and
expectations within the U.S. refining workforce. However, BP has not effectively implemented its corporate-level aspirational guidelines and
expectations relating to process risk. Therefore, the Panel found that BP has not implemented an integrated, comprehensive, and effective
process safety management system for its five U.S. refineries.

Panel observations relating to process safety management practices. The Panel obsep/ed several positive notable practices or, in tile case
of BP’s process safety minimum expectation program, an excellent process safety management practice. The notable practices relate to
creation of an engineering authority at each refinery and several other refinery-specific programs that are described in more detail in
Section VI.B.

Performance Evaluation, Corrective Action, and Corporate Oversight
Maintaining and improving a process safety management system requires the periodic evaluation of performance and [tie correction of
identified deficiencies. As discussed more fully in Section VI.C, significant deficiencies existed in BP’s site and corporate systems for
measuring process safety performance, investigating incidents and near misses, auditing system performance, addressing previously
identified process safety-related action items, and ensuring sufficient management and board oversight. Many of the process safety
deficiencies are not new but were identifiable to BP based upon lessons from previous process safety incidents, i~lcluding process incidents
that occurred at BP’s facility in 6rangemouU], Scotland in 2000.

Measuring process safety performance. BP primarily used injury rates to measure process safety performance at its U.S. refineries before
the Texas City accident. Although BP was not alone in this practice, BP’s reliance on in, jury rates significantly hindered its perception of
process risk. BP tracked some metrics relevant to process safety at its U.S. refineries. Apparently, however, BP did not understand or accept
what this data indicated about the risk of a major accident or the overall performance of its process safety management systems. As a result,
BP’s corporate safety management system for its U.S. refineries does not effectively measure and monitor process safety performance.

The process safety performance rnetrics that BP uses are evolving. BP now mon~tors at the corporate level several leading and lagging
process safety metrics. BP also is working with external experts to review process safety performance indicators across the company and
the industry.

Incident and near miss investigations, BP acknowledges the importance of incident and near miss investigations, and it employs multiple
methods at different levels of the organization to distribute information regarding incidents and lessons learned. Although BP is improving
aspects of its incident and near miss investigation process, BP has plot instituted effective root cause analysis procedures to identify
systemic causal factors that may contribute to future accidents. When true root or system causes are not identified, corrective actions [nay
address immediate or superficial causes, but not likely the true root causes. The Panel also believes that BP has an incomplete picture of
process safety performance at its U.S. refineries because BP’s process safety management system likely results in underreporting of incidents
and near misses.
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Process safety audits. The Panel found that BP has not implemented an effective process safety audit system for its U.S. refineries based

on the Panel’s concerns about auditor qualifications, audit scope, reliance on internal auditors, and the limited review of audit findings.

The Panel also is concerned that the principal focus of the audits was on compliance and verifying that required management systems were
in place to satisfy legal requirements. It does not appear, however, that BP used tile audits to ensure that the managernent systems were

delivering the desired safety performance or to assess a site’s performance against industry best practices. BP is in the process of changing
how it conducts audits of safety and operations management systems, including process safety audits.

Timely correction ofidenfifiedflrocess safety deficiencies. BP expends significalrt efforts to identify deficiencies and to correct many

identified deficiencies, which BP often does promptly. BP, however, has sometimes failed to address promptly and track to completion
process safety deficiencies identified during hazard assessments, audits, inspections, and incident investigations. The Panel’s review, for

example, found repeat audit findings at BP’s U.S. refineries, suggesting that true root causes were not being identified and corrected. This
problem was especially apparent with overdue nlechanical integrity inspection and testing. Although BP regularly conducts varimls

assessments, reviews, and audits within the company, the follow through after these reviews has fallen short repeatedly. This failure to
follow through compromises the effectiveness of even the best audit program or incident investigation.

In addition, BP does not take full advantage of opportunities to improve process operations at its U.S. refineries and its process safety

management systems. BP does not effectively use the results of its operating experiences, process hazard analyses, audits, near misses, or
accident investigations to improve process operations and process safety management systems.

Corporate oversight. BP acknowledges the importance of ensuring that the company-wide safety management system functions as intended.

The company’s system for assuring process safety performance uses a bottom-up reporting system that originates with each business unit,
such as a refinery. As information is reported up, however, data is aggregated. By the time information is f-ormally reported at the Refining

and Marketing segment level, for exmnple, refinery-specific performance data is no longer presented separately.

The Panel’s examination indicates that BP’s executive management either did not receive refinery-specific information that suggested process
safety deficiencies at some of the U.S. refineries or did not effectively respond to the information that it did receive. According to annual reports

on health, safety, security, and environmental assurance that BP management provided to the Environment and Ethics Assurance Committee
of BP’s Board of Directors for 1999 through 2005, management was monitoring process safety matters, including plant and operational
integrity issues. The reports identify safety and integrity management risks that various levels of the organization confronted and describe

management actions proposed to address and mitigate those risks. From 2001 to 2003, for example, BP developed and implemented standards

for process safety and ma_jor accident risk assessments and increased monitoring and reporting of action item closure, sharing of lessons
learned, overdue planned inspections, and losses of containment. The reports and other documents that the Panel examined indicate, however, that
issues persisted relating to assurance of effective implementation of BP’s policies and expectations relating to safety and integrity management.

For these reasons, tile Panel believes that BP’s process safety management system was not effective in evaluating whether the steps that
BP took were actually improving the company’s process safety performance. The Panel found that neither BP’s executive management

nor its refining line management I]as ensured the implementation of an integrated, comprehensive, and effective process safety
management system.

BP’s Board of Directors has been monitoring process safety performance of BP’s operations based on information that BP’s corporate

management presented to it. A substantial gulf appears to have existed, however, between the actual performance of BP’s process safety
management systems and the company’s perception of that performance. Although BP’s executive and refining line management was

responsible for ensuring the implementation of an integrated, comprehensive, and effective process safety managenrent system, BP’s Board
has not ensured, as a best practice, that management did so. In reviewing the conduct of the Board, the Panel is guided by its chartered

purpose to examine and recommend any needed improvements. In the Panel’s_judgment, this purpose does not call for an examination of
legal compliance, but calls for excellence. It is in this context and it] the context of best practices that the Panel believes that BP’s Board can
and should do more to improve its oversight of process safety at BP’s five U.S. refineries.
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The Panel’s Recommendations
The Panel was cllarged witll nlaking recommendations [o improve BP’s corporate safety

culture, corporate oversight of process safety, and process safety nlanagemen[ systems.
For each reconlmendation below, the Panel has developed commentary tbat is all integral

part of the recommendation and that provides more specific guidance relating to
implementation of the recommendation. See Section VII for a discussion of the
recommendations and tile related commentary. Each recommendation below should be

read in conjunction with tile related commentary.

RECOMMENDATION # 1 - PROCESS SAFETY LEADERSHIP
The Board of Directors of BP p.l.c, BP’s executive management (including its Group Cbiet
Executive), and other members of BP’s corporate management must provide effective

leadership on and establish appropriate goals for process safety. Those individuals must
demonstrate their comnlitment to process safety by articulating a clear message Oil the

importance of process safety and matching that message both with the policies they adopt
and the actions they take.

RECOMMENDATION #2 - INTEGRATED AND COMPREHENSIVE
PROCESS SAFETY MANAGEMENT SYSTEM
BP should establish and implement an integrated and comprehensive process safety
management system that systematically and continuously identifies, reduces, and nlanages
process safety risks at its U.S. refineries.

RECOMMENDATION #3 - PROCESS SAFETY KNOWLEDGE
AND EXPERTISE
BP should develop and implement a system to ensure that its executive management, its
refining line nlanagement above tile refinery level, and all U.S. refining personnel, including
managers, supervisors, workers, and contractors, possess an appropriate level of process

safety knowledge and expertise.

RECOMMENDATION #4 - PROCESS SAFETY CULTURE
BP should involve tire relevant stakeholders to develop a positive, trusting, and open
process safety culture within each U.S. refinery.
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RECOMMENDMION #5 - CLEARLY DEFINED EXPECTATIONS
AND ACCOUNTABILITY FOR PROCESS SAFETY
BP sllould clearly define expectations and strengthen accountability for process safety
performance at all levels in executive management and in the refining managerial and
supervisory reporting line.

RECOMMENDATION #6 - SUPPORT FOR LINE MANAGEMENT
BP should provide more effective and better coordinated process safety support for the U.S.

refining line organization.

RECOMMENDATION #7 - LEADING AND LAGGING PERFORMANCE
INDICATORS FOR PROCESS SAFETY
BP should develop, implement, maintain, and periodically update an integrated set of

leading and lagging performance indicators [or more effectively monitoring the process
safety perrormance of the U.S. refineries by BP’s refining line management, executive
management (including the Group Chief Executive), and Board of Directors. In addition, BP

should work with the U.S. Chemical Safety and Hazard Investigation Board and with
industry, labor organizations, other governmental agencies, and other organizations to

develop a consensus set of leading and lagging indicators for process safety performance
for use in the refining and chemical processing industries.

RECOMMENDATION #8 - PROCESS SAFETY AUDITING
BP should establish and implement an effective system to audit process safety perfomlance

at its U.S. refineries.

RECOMMENDATION #9 - BOARD MONITORING
BP’s Board should monitor the implementation of the recommendations of the Panel
(including the related commentary) and the ongoing process safety performance of BP’s

U.S. refineries. The Board sl~ould, for a period of at least five calendar years, engage an
independent monitor to report annually to the Board on BP’s progress in implementing
Panel’s recommendations (including the related commentary). The Board should also report

publicly on the progress of such implementation and on BP’s ongoing process safety
performance.

RECOMMENDATION #10 - INDUSTRY LEADER
BP should use the lessons learned fl-om tile Texas City tragedy and from the Panel’s report

to transform the compauy into a recognized industry leader in process safety management.

The Panel believes that. these recommendations, together with the related commentary in

Section VII, can help bring about sustainable improvements in process safety performance

at all BP U.S. refineries.
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The Panel’s recommendations are hased oil findings developed during 2006. Since iVlarch

2005, BP has expressed a ii]a.jol COmlldtnlent to a i~}i better process safety regime, has

committed significant ~esources #llld personnel ~o that end, and has [llldeltaken or

allllOUllced really measures that collld impact process safety performance at BP’s five U.S.

refineries. For a brief listing of ~l]e measures that BP has undertaken or allll(JUilced since

March 2005, see "BP Post Texas City Measures" in Ai)pendix F. hi makil~g i~s findings and

recomme~dations, the Panel is not attempti~]g to deny U]e beneficial effect on process

safety that these measures may have. BP is a large corporation, and tl~e Panel recognizes

tba~ it is especially challenging to make dramatic and systemic changes in short time

frames. WheUler measures already under[akei~ or annouilced will be elfec~ive, and wl]ether

BP will promptly and thoroughly implemen~ the Paners recommendations, remains to be

seen. Tile ultimate effectiveness and sustainabilit~ r~l’ BP’s intended iraprovements to its

process safety perlorlnance can be determined oldy ew~r lime. The Panel believes that BP

has much work remaini~]g to improve the process safe~y lmrformance at i~s U.S. refil]eries.

BP should assess its ft~ture steps, including adio~s already planned as of Ihe da~e of this

report, against ~l]e Panel’s findings and recommendations (and related commentary)

contained in ~l]is report.

Tile Pal]el’s recommendations and related commentary contain elements designed to

enst~re that measures taken will sustain improvement ill process safety performance. Tile

Panel believes this enlphasis on sustainabili~y is particularly important given BP’s lailure

to fully and comprehensively implement across BP’s U.S. refineries tile lessons from

preview,s serious accidents, including the process incidents ~ha[ occurred at BP’s facility in

Grangemouth, Scodand in 2000. The Panel’s recommendations, and the process safety

excellence that those recommendations contemplate, should not be abandoned or neglected.

They should not become lesser priorities as changes occur in the economic, business, or

regulatory climate for the U.S. ~dining inclus~y; as refinery margins decline hom ~heir

current high Iov~ls; as changes occur a~ BP, including changes in nlanagemen~; or as

merges and acquisitions take place.
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The P~nel believes tha~ the investments in BP’s rel~ining business and its refining worldorce

that this report suggests can I]enefi~ ~he compally in man~ ways over tJille. SLIch investments

should help reduce the ecouomic or opportunity costs associated with a refinery operating

at less than lull capacity or no~ operating at all. Other potential benefits of investments in

operations and process safety, such as improved workrorce morale alld increaseci

productivity, may be diffic~llt to measLire hut are no less important. The Panel believes that

as process safety is embedded in all aspeds ol corporate ctllt~lre, management systems,

alld operations lelating to BP’s U.S. refineries, BP’s U.S. refining business will benefit.

The Panel recognizes that the task ahead o/BP is significant and will [eke a concerted and

lasting effort. It will not be easy, especially as ~ime passes and the collective recognition oJ

the importance ol the task begins to fade. Th~ ultimat~ elfectiveness and sustainal~ility o/

many measures intended ~o inlp~ove process safety pedormance can be determined only

over time. the Panel b~lieves, however, that the BP refining wo~ kforce is ready, willing, and

able to participate in a sustained, coq~orate-wide elfort to move BP towards excellence in

process safety performance as called for in this reporL Over the past twelve mo~ths, tl~e

Panel interacted with a large numbe~ of BP employees, eontracto~s, managers, and

executives. The Panel generally came away with favorable impressions of ~hese people. As

a group, they appear hardworRing and conscientious. Most importantly, they appear

sincerely interested in in~proving BP’s management oF process safety ~o prew~nt Future

incidents like the Texas City tI-agedy. This was the case at the Carson, Cherry Point, Texas

City, Toledo, and Whiting refineries and in BP’s corporate offices in Chicago and London.

Finally, the Panel believes that all companies in file refining, chemical, and other process

industries should give serious consideration to its recommendations and related

COnlmenl:ary. While the Panel made no findings about companies other than BP, the Panel

is under no illusiolt [hat tl~e deficiencies in process safety ct~lt~~re, reengagement, or

corporate oversight identified in the Panel’s report a~e limked to BR If other relining aixI

chemical companies understand ~l~e Panel’s recommendations and related commentay

al](J apl)l~, them to ~hei~ own safety cultures, process safety management systems,

and corporate ovorsight mechanisms, the Panel sincerely believes that the salety of the

world’s refiueries, chemical plants, and o[her process ~acilkies will be improved and lives

will I)e saved.
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