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National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling 

 

Thursday, December 2, 2010 

Call to Order and Opening Remarks 
9:00 AM 

All Commission Members and Designated Federal Officer Present: 

    Christopher Smith, Designated Federal Officer (DFO) 

    Senator Robert Graham, Co‐Chair 

    The Honorable William Reilly, Co‐Chair 

    Frances Beinecke 

    Donald Boesch 

    Terry Garcia 

    Cherry Murray 

    Frances Ulmer 

Opening Remarks 

Christopher Smith called the meeting to order; explained the establishment of the Commission, its 
members, and operation in accordance with the Federal Advisory Committee Act; and briefly reviewed 
the agenda for both days of the meeting. He stated that individuals could submit written comments to 
the Commission website at www.OilSpillCommission.gov.  

The Executive Order establishing the Commission can be found in the Pre‐Meeting Materials section of 
the Attachments. The agenda of the 6th Commission meeting can be found in Attachment #1.  

Senator Robert Graham said the offshore oil and gas of America is a national asset; the oil and gas 
industry is the steward of that asset; and the trust of the American people has been abused. The 
Honorable William Reilly said this meeting marked the last public deliberation of the Commission, and 
he was struck by the evolution in his thinking while on the Commission. He said to think about what 
would be happening if the well were not able to be capped and that the oil and gas industry needs to 
embrace a new safety culture. The essential foundation of good risk management is high‐quality, no‐
nonsense regulation. The Department of the Interior (DOI) will require more funds and experts, and 
money from lease fees should be more than sufficient to fund the necessary resources. He said the CEOs 
of ExxonMobil and Shell stated that the industry requires a competent regulator; and the industry is not 
sick or failing, but has become complacent.  

http://www.oilspillcommission.gov/
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The oral opening remarks for the first day can be found on pages 6 through 16 of the meeting transcript 
(Attachment #2).  

Safety Culture in the Offshore Drilling Industry 
9:15 AM 

Staff Presenters:  Richard Sears 

Nancy Kete 

Sam Sankar 

Discussion on Safety Culture in the Offshore Drilling Industry 
Presentation on Safety Culture in the Offshore Drilling Industry Regulatory Oversight can be found in 
Attachment #5.  

Nancy Kete said the discussion would focus on the offshore drilling industry and front‐line companies 
and recommended that the Commissioners challenge industry to raise its standards. Richard Sears 
stated offshore drilling is a complex business with inherent risks that must be managed. He discussed 
some of the difficulties faced by the crew and management teams of the Deepwater Horizon. He 
showed a preliminary version of a chart presenting decisions that may have increased risk. The 
Honorable William Reilly asked if the updated version of the chart would impact the preliminary 
conclusions. Richard Sears said that the chart was only being updated for content and redundancy.  

Nancy Kete remarked on the safety culture of BP, Halliburton and Transocean.  

Cherry Murray asked if the inspections occurred on the rig or onshore, and NancyKete replied. Donald 
Boesch asked if Halliburton had a corporate protocol for requiring satisfactory cement tests to be 
approved before doing a cement job. Sam Sankar said that the staff had asked Halliburton to provide 
the materials, but they had not been received. Senator Robert Graham asked if the safety indicators 
were being fully reported. Nancy Kete replied. The Honorable William Reilly suggested two important 
needs: 1) standardized reporting metrics throughout the world, and 2) international agreements on 
safety itself. He asked if either was being pursued. Nancy Kete replied. 

Frances Beinecke, referring to a list of drilling incidents in the staff presentation, asked if the operating 
companies referenced were representative of the usual mix and size. Richard Sears replied. Senator 
Robert Graham asked if there was a recent acceleration of incidents based on the list. Nancy Kete was 
told that the list was not exhaustive, and she would not draw the conclusion that the rate of accidents 
was accelerating. Richard Sears said all the companies operate with similar skill sets. Terry Garcia asked 
if the staff knew how many of the small‐ or medium‐sized companies are operating in ultra deepwater. 
Nancy Kete said they did not count, but it would likely be more than one would think. She shifted the 
conversation to discussing solutions.  

Senator Robert Graham asked if increased safety regulations would result in a dramatic consolidation of 
companies as had happened in other industries. Nancy Keteand Richard Searsreplied. Cherry 
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Murrayreferred to the relationship between contractors, designers and operators and asked if there 
was a communication mismatch between the groups in the oil and gas industry. Richard Sears replied. 
Nancy Kete said an apt analogy between the contractors and operators would be the structure of the 
International Nuclear Power Operators (INPO). Senator Robert Graham asked if INPO shares 
information with insurance companies or government. Nancy Kete replied.  

Frances Ulmer asked how the oil and gas industry could transition to a system in which an operator 
would be graded, why the nuclear industry was able to do so, and how to apply that experience to the 
oil and gas industry. Nancy Kete noted that the challenge is how to motivate industry, and competition 
may be an important way. Terry Garcia asked if any of the presenters believed that the American 
Petroleum Institute (API) was or could be the industry’s self‐policing mechanism. Nancy Kete replied. 
The Honorable William Reilly asked about the safety culture in the Norwegian waters of the North Sea 
and how long it took INPO to gain credibility. NancyKete replied. Senator Robert Graham stated 
another event like the Deepwater Horizon must “never happen again” because it could lead to the 
disintegration of public confidence in the government.  

The oral remarks of these presenters can be found on pages 17 through 93 of the meeting transcript 
(Attachment #2).  

Regulatory Oversight 
11:00 AM 

Staff Presenters:  Shirley Neff 

Scott McKee 

Louise Milkman 

Discussion on Regulatory Oversight 
Presentation on Regulatory Oversight can be found in Attachment #6.  

Frances Beinecke stated that the Federal Government has the responsibility to oversee the 
management of resources, but the question is how to ensure that the government can carry out its 
responsibilities. The staff investigated the prevention and management of risks, the structure of MMS 
and possible improvements, and environmental review provisions. Frances Ulmer remarked that the 
industry has been allowed to police itself over the last thirty years and wondered how to provide 
government agencies with adequate resources. She said the industry must take responsibility and be 
involved in setting higher standards. She also said that incentives and ways to reach those incentives are 
needed. Shirley Neff discussed the background of the Outer Continental Shelf Lands Act (OCSLA) and 
MMS.  

Senator Robert Graham asked if safety factors were considerations in the leasing process. Shirley Neff 
replied. Frances Beinecke raised the question of how to supply MMS/BOEM with sufficient resources to 
fulfill their responsibilities. Shirley Neff responded.  
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The Honorable William Reilly noted that the findings appeared to be opposite of those presented 
previously. Shirley Neff replied. Frances Beinecke asked if the focus of the agency appeared to be on 
revenue rather than safety regulation. Shirley Neff responded. Senator Robert Graham asked how to 
handle the non‐reporting of gas leaks/spills, and Shirley Neff replied. Cherry Murray asked for the ratio 
of gas to liquid spills and about reporting in the North Sea. Shirley Neff did not know the ratio, but 
guessed that there would be far more gas releases than liquid/oil releases. Terry Garcia asked if other 
jurisdictions require safety cases for rigs. Shirley Neff replied.  

Shirley Neff remarked that the MMS must move from a risk management approach to regulation. 
Frances Beinecke noted that over the previous five months, MMS appeared to focus on an augmented 
baseline system, but that the shift would be the addition of a proactive risk‐based performance 
approach. Senator Robert Graham asked if the Macondo well area would have been designated as 
complex geology under the proposed regulations; Shirley Neff replied. Terry Garcia noted that each of 
the major players involved with a well would need to develop safety cases that were complementary 
but independent. He also said a mechanism is needed to protect rig workers from retaliation if they stop 
work. The Honorable William Reilly stated he thought the safety case would be the responsibility of the 
operator, who would also police its adequacy. Terry Garcia asked if the drilling association had 
guidelines for operators to develop safety cases. The Honorable William Reilly said the operators would 
be responsible for integrating the safety case throughout the entire operation.  

Cherry Murray asked if whistle blowers have any protection in the U.S., and said the nuclear industry, 
the Nuclear Regulatory Commission (NRC), has a policy for protection. The Honorable William Reilly 
indicated that several companies have a stop‐work capability, and the CEOs visit rigs where stop‐work 
occurs to recognize the responsible individuals. Louise Milkman said the Oil Spill Act of 1990 can provide 
funds for an incident, and several legislative proposals have attempted to address liability caps, financial 
responsibility requirements, and other aspects. Senator Robert Graham asked how much funding was 
available in the oil spill liability fund, and Louise Milkman replied.  

Senator Robert Graham noted the policy and the justification behind liability limits is complex. A rare 
event such as this can place unfair burdens on a small number of people. Shirley Neff replied. The 
Honorable William Reilly noted that the idea was not to price out smaller competitors, and it is not 
reasonable that a company can cause billions of dollars of damage, and then walk away shirking any 
financial responsibility. Frances Ulmer remarked that a liability cap removes the incentive to care about 
safety. Terry Garcia continued that none of this matters if the financial ability of the companies involved 
has not been evaluated.  

The Honorable William Reilly asked about liability caps in other countries, the handling of smaller 
companies, and insurance pools. Louise Milkman responded. Cherry Murray  commented on liability 
caps. Louise Milkman responded. The Honorable William Reilly stated that if the company responsible 
for the Exxon Valdez spill had been smaller, they would have had no incentive to remain engaged during 
the recovery process. 
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Frances Beinecke remarked that the current system is inadequate and recommendations were 
necessary to implement significant change. The Honorable William Reilly asked if an insurance pool 
with adequate and realistic liability numbers would drive out operators, and Louise Milkman replied. 
Shirley Neff commented that staff were not proposing the same structure as that of the nuclear 
industry; rather, the environmental and leasing responsibilities will be separate. The Commissioners 
asked about the distinctions in other nations, and Shirley Neff replied. The Honorable William Reilly 
asked if the staff had considered other agencies or the creation of a standalone agency, and Shirley Neff 
replied. Terry Garcia noted the assignment of a responsible department is less important than having an 
independent director that cannot be removed and a mechanism to protect the budget.  

Senator Robert Graham asked why the Department of the Interior should be considered an effective 
entity to collect the second largest source of revenue for the Federal Government. Shirley Neff replied 
that addressing that question was not part of the Commission’s mandate. The Honorable William Reilly 
said the creation of a department led by an individual with a five‐year appointed term would require 
Congressional approval. Frances Ulmer commented the Commission should not shy away from 
recommendations just because they may be difficult or require Congressional action.  

The oral remarks of these presenters can be found on pages 94 through 177 of the meeting transcript 
(Attachment #2).  

Environmental Review 
1:30 PM 

Staff Presenters:  Shirley Neff 

      Scott McKee 

Discussion on Environmental Review 
Presentation on Environmental Review can be found in Attachment #7. 

Frances Ulmer described three factors in the safety equation – process safety, environmental safety, 
and occupational safety. They need to determine how to better use science in both the leasing and five‐
year review processes, and how to modify or strengthen the processes. She said the National 
Environmental Policy Act (NEPA) should take advantage of the agencies, and asked how to devise a 
more robust spill response. Frances Beinecke commented the objective was to make the environmental 
reviews more robust than they currently are and presented two options: 1) separate the environmental 
review from the leasing process, or 2) separate the review into a different office with a distinct director. 
Donald Boesch noted that a working connection was needed between the scientific findings and the 
decision making. Senator Robert Graham asked if the relationship would be exclusively for offshore oil 
and gas production and about the competence of the DOI. Frances Beinecke replied it would be 
exclusively for offshore and that they are not making a recommendation, but accepting and endorsing 
steps the DOI has already taken. Shirley Neff said DOI has improved their competence over time as 
required by Congress.  
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Shirley Neff presented three staff recommendations regarding environmental reviews. Frances Ulmer 
recognized science is being advanced, but not coordinated or synthesized sufficiently to be useful, and 
increased consultation will increase the impact. The Honorable William Reilly recommended requiring 
responses to comments received from other agencies. Frances Beinecke remarked a more defined 
partnership with a more robust role for NOAA would lead to increased participation before actual 
funding. Senator Robert Graham asked if NOAA was the only agency affected, and Frances Beinecke 
noted there were others, but the subcommittee wanted to make specific recommendations for NOAA.  

Shirley Neff described NOAA’s involvement. Donald Boesch commented the scientific community did 
not fully understand the risk and vulnerability of the environment in the Gulf of Mexico and concluded 
that resources provided for research and to the agencies are inadequate. Shirley Neff recommended 
that DOI policies and procedures be analyzed. Senator Robert Graham asked why the term ‘Federal 
Government’ was used in the first recommendation as it is so broad, and Shirley Neff replied that the 
term was used to avoid the risk of excluding any of the relevant agencies. 

Shirley Neff recommended the Federal Government create a meaningful and transparent oil spill 
containment and response process and consider why the U. S. Coast Guard (USCG) and other agencies 
were not actively included in the spill response plan review process. Frances Ulmer said she would favor 
requiring the approval of plans by the USCG, and she was not sure the Commission and staff spent time 
reviewing the links between the agencies and the response plans: they only reviewed how the response 
was conducted. Richard Sears stated the Secretary of the Department of Homeland Security tasked the 
USCG with performing an internal investigation of the response efforts, and they are working closely 
with staff. Shirley Neff clarified the staff’s focus was primarily on the DOI and MMS and that a credible 
outside party should review the oil spill risk analysis model. Senator Robert Graham asked the meaning 
of ‘credible outside party’ and if the suggested parties should be named. Donald Boesch said he did not 
think they needed to indicate the specific parties. Cherry Murray suggested the National Academy of 
Science could choose an advisory body for the safety and environmental authority. 

The oral remarks of these presenters can be found on pages 177 through 229 of the meeting transcript 
(Attachment #2).  

Drilling in the Arctic 
2:30 PM 

Staff Presenters:  Jessica O’Neill 

      Kate Clark 

Discussion on Drilling in the Arctic 
Presentation on Drilling in the Arctic can be found in Attachment #8. 

The Honorable William Reilly described the background of the Commission’s interest in Arctic drilling 
and said that some areas have already been leased. Arctic drilling is a difficult and complicated issue 
critical to the future of offshore drilling in the U.S. Jessica O’Neill stated the staff considered the Arctic 
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as one of the premier frontier areas for drilling that required investigation and provided reasons for the 
interest. The Honorable William Reilly asked about the plans of other countries with respect to drilling 
in the Arctic, and Jessica O’Neill replied none were actively producing oil and were in various stages of 
exploration.  

The Honorable William Reilly asked for a summary of Shell’s Arctic leases and about actions that were 
announced by the DOI on the previous day. Jessica O’Neill replied. Donald Boesch asked if Shell had an 
application for exploratory drilling, and Jessica O’Neill replied. Frances Beinecke noted that the 
Commission should recommend the DOI invest in closing gaps in findings and that international 
standards are needed for operations in the Arctic. Terry Garcia commented conditions required to be 
satisfied prior to any drilling in the Arctic should be the adequacy of spill containment capabilities and 
effective government oversight. Frances Ulmer said the capacity for research and development and 
analyses is an important aspect, and the funding of involved agencies is essential. Regional citizens 
advisory councils (RCACs) could allow community voices to be heard and she recommended the 
Commission include them for the Gulf and the Arctic.  

Donald Boesch remarked the Federal Government has made lease commitments to companies, and it is 
unlikely that a larger USCG presence will occur in the near term. He asked for guidance or suggestions 
regarding the Secretary of the Interior’s announcement. Frances Beinecke replied the resource and 
response gaps need to be addressed immediately, as well as in preparation for the future. Senator 
Robert Graham asked why the leases were granted if the USCG did not demonstrate the capability to do 
what may be required for offshore drilling, and noted these shortcomings in capability need to be 
considered in the early stages of evaluating future leases. The Honorable William Reilly replied that the 
Coast Guard performs oversight and does not have the booms, skimmers, etc. required for response, 
and that an increased presence may not be important for drilling in the Arctic. He elaborated noting the 
Chukchi and Beaufort Sea would still be 10‐12 years away from producing oil, if the process started 
immediately.  

Jessica O’Neill stated a demonstration of response capacity is important and critical before allowing 
further drilling, but Donald Boesch responded it is difficult for anyone to gain permission or authority 
for such a demonstration. Jessica O’Neill commented. Frances Beinecke stated the actual amount of oil 
from the Deepwater Horizon spill that was cleaned up using technology was limited and that the 
containment and relief well were critical. Terry Garcia remarked that a condition to drilling should be 
the demonstration of effective response and containment capacity at a minimum. The Honorable 
William Reilly noted Arctic drilling will be performed by other nations, and he would be surprised if their 
regulations would be as extensive as is called for in the U.S. He asked about the range of disagreement 
concerning the length of time needed to prepare the Arctic for drilling. Frances Beinecke estimated at 
least three to five years of study would be necessary before proceeding any further.  

The oral remarks of these presenters can be found on pages 229 through 281 of the meeting transcript 
(Attachment #2).  
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Oil Spill Response 
3:30 PM 

Staff Presenters:  PriyaAiyar 

      David Weiss 

      Jessica O’Neill 

Discussion on Oil Spill Response 
Presentation on Oil Spill Response can be found in Attachment #9. 

Senator Robert Graham remarked he would grade the events and decisions leading up to the 
Deepwater Horizon disaster with a ‘D’ but grade the post‐blowout response significantly higher, and 
commended the President for bringing the disaster to the forefront. PriyaAiyar discussed statistics and 
relevant background information concerning the response to the Deepwater Horizon spill. Frances 
Ulmer stated that review of response plans by the public is not currently required, and they should be 
both transparent and publicly available, as well as require USCG approval. The Honorable William Reilly 
noted that the USCG took charge, oversaw the activities, and attempted to convey messages to the 
public. Frances Ulmer asked how the government and government agencies could increase involvement 
and reassure the public that they are in charge. PriyaAiyar replied. The Honorable William Reilly asked 
about on‐scene coordinator expertise, and PriyaAiyar replied. 

Frances Ulmer remarked that the NOAA office for oil spill response played a large role but has not 
received much credit. She also mentioned their budget has been flat for years. Cherry Murray said many 
people in the national laboratories have the expertise and that the contingency plan needs to include 
methods for the government to quickly access the experts. Donald Boesch said it was important to 
exercise the capability as well as have the plans. The capacity and capability must continually evolve. 
Senator Robert Graham identified two areas of weakness: 1) inaccurate information for the first ten 
days, and 2) role of local government. He asked how the front end of the response could be made less 
confusing and disorderly. PriyaAiyar replied. Frances Beinecke noted that RCACs would be a good 
avenue for addressing many issues. Frances Ulmer said they engage people on a continuous basis, not 
just when something bad happens, and they provide a local sense of empowerment.  

Terry Garcia asked if a disconnect existed between the local response officials involved in planning and 
their political officials. PriyaAiyar replied. Senator Robert Graham asked why response plans for floods 
and hurricanes (Stafford Act) should differ from oil spill response plans (National Contingency Plan). 
Donald Boesch replied that he thought the differences were necessary, since not everyone is affected 
directly by oil spills. The Honorable William Reilly agreed with that characterization.  

PriyaAiyaraddressed the use of dispersants. Donald Boesch responded that most people would be 
surprised to learn that contingency plans involve the use of dispersants. Those who used dispersants in 
the response indicated they were one of the most effective tools. The Honorable William Reilly said the 
need to update dispersant testing protocols is obvious; he has seen data on the effectiveness of 
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Corexitdispersant and wondered why it was used. PriyaAiyarand David Weiss responded. Frances 
Beinecke said there was tremendous anxiety about dispersant use and not much available information; 
RCACs could have prevented fears of the unknown.  

The Honorable William Reilly asked if the staff was reasonably sure there had not been any short‐term 
impacts on marine life. Donald Boesch replied that the effects of subsurface oil were still being 
investigated and evidence of the effects had been found ‐ the remaining questions were the scale and 
length of the effects. Cherry Murray said argument could be made that dispersants decrease the 
concentration of oil and minimize toxicity, but there is not currently any data to that effect.  

PriyaAiyar explained the state of oil spill response technology since the Exxon Valdez spill and said 
Congress should consider increasing the funding for oil spill response research. Donald Boesch 
commented government funding increased after the Exxon Valdez spill, but then waned with decreasing 
attention. He also remarked that the capacity for defending sensitive habitats could be improved. 
Frances Ulmer noted changing the limitation on liability could help because the cap has limited the 
interest in investing in oil spill response technology. The Honorable William Reilly asked if any skimmers 
perform better than the ones used that died in the open ocean. PriyaAiyarand David Weiss replied. The 
Honorable William Reilly asked if wave action was a significant problem. PriyaAiyar replied. Donald 
Boesch further explained what occurs when oil and water are collected by skimmers.  

The oral remarks of these presenters can be found on pages 281 through 327 of the meeting transcript 
(Attachment #2).  

Public Comments 
4:30 PM 

1. John Amos, President of SkyTruth: He thanked the Commission and said he wanted to focus on 
up  front  improvement of  the  public’s  perception. He  said  satellite  imagery  could  be used  to 
track  and monitor  the oil  slick,  estimate  the  flow  rate within  the  first week of  the  spill,  and 
measure the total surface footprint of an event in the Gulf of Mexico. His group stumbled upon 
a small spill nearby which was known  to MMS and  the USCG, but not generally known  to  the 
public.  It was  caused  by  a  group  of wells  damaged  by Hurricane  Ivan  in  2004  and  has  been 
leaking ever since. Satellite images have been regularly used for decades to track oil pollution at 
sea.  He  said  that  routine  ocean  monitoring  is  technically  feasible,  and  he  hoped  that  the 
Commission will recommend routine satellite monitoring of U.S. waters for pollution and other 
effects.  

2. Sebastian O’Kelly, Alaska Sea Life Center in Seward, Alaska: He addressed the issue of wildlife 
rescue  and  recovery  after  the  oil  spill  and  said  the  Center  is  a  private  non‐profit  that was 
established  after  the  Exxon  Valdez  spill  by  a  grant  and  authorized  by  the  National Marine 
Fisheries Service and  the U.S. Fish and Wildlife Service. He  said a major  issue  is  the ability  to 
fund  internal  capability  and  response  efforts.  The  funding  at  the  federal  level  is modest  and 
comes mostly  from NOAA programs. He suggested money be set aside  from  the oil spill  trust 



National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling 

fund yearly for wildlife rescue and recovery. He also submitted written comments. Mr. O’Kelly’s 
statement can be found in Attachment #5. 

3. Nancy Sopko, Oceana: She said that Oceana appreciates the announcement to prohibit drilling 
on the Atlantic coast for seven years and knows that neither BP nor the Federal Government are 
ready  for  another  spill  of  this magnitude,  and  there  have  been  only marginal  advancements 
since the Exxon Valdez spill in 1989. She said it was troubling that the government would allow 
drilling  to proceed without proof  that  they are prepared  to  respond. The  rest of  the world  is 
transitioning  to a clean and  renewable energy  future, and  the U.S. should use  the next seven 
years to research renewable technologies. She called for a plan to transition from offshore oil to 
offshore wind power to ensure America’s place as a leader on the global energy stage.  

4. Paul Harrison, Senior Director, Mississippi River Environmental Defense Fund: Harrison spoke 
on behalf of a coalition of environmental, economic, and community groups, and presented a 
vision for long‐term sustainability throughout the Gulf. He remarked that a significant portion of 
the penalties paid by BP should be directed  towards restoration of  the Gulf ecosystem, which 
will make communities more resilient to future  incidents. The damage reparations that BP will 
have to make must restore the Gulf to the state it was before the spill and address long‐standing 
environmental damages.  This  can have  a major  impact on  the degradation of  the Gulf Coast 
environment.  He  recommended  the  establishment  of  a  Gulf  of  Mexico  economic  and 
sustainability  council, whose  primary  role would  be  to  create  an  agenda  and  coordinate  the 
implementation  of  protection  and  restoration  programs.  The  council  must  have  sufficient 
authority and budgetary control to move towards those goals. He said that additional materials 
were available on the organization’s website.  

5. Jenny Kordick, Sierra Club: She said the Sierra Club had previously stated their support for a ban 
on drilling projects, and  they support  the announcement of  the seven‐year ban on drilling off 
the Atlantic  coast. A  spill  like  the BP disaster  could happen anywhere drilling  is allowed, and 
they support a ban on new leases in areas already open to drilling. She said that the U.S. should 
be  investing  in  clean  energy  and  keeping  America  competitive  in  the  global  clean  energy 
community. They support the establishment of an RCAC similar to that in Alaska after the Exxon 
Valdez spill that can be  involved  in future decisions and provide  insight. The RCAC can help to 
guide recovery efforts and ensure communities have the necessary resources. She said the best 
way to protect the coast is to move beyond oil by 2020, and that the U.S. should be increasing 
wind and solar power as well as efficiency efforts.  

The public comments can be found on pages 327 through 342 of the meeting transcript (Attachment #2).  

Meeting Recessed by CoChairs 
5:00 PM 

 

Friday, December 3, 2010 
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Call to Order and Opening Remarks 
9:00 AM 

All Commission Members and DFO Present: 

Christopher Smith, Designated Federal Officer (DFO) 

    Senator Robert Graham, Co‐Chair 

    The Honorable William Reilly, Co‐Chair 

    Frances Beinecke 

Donald Boesch 

Terry Garcia 

Cherry Murray 

Frances Ulmer 

 

 

Opening Remarks 

Christopher Smith opened the meeting and called it to order, explained the purpose of the Commission 
and this meeting, introduced the Commissioners, and briefly summarized the agenda for the second 
day. He said members of the public can submit written comments at the Commission website, 
www.OilSpillCommission.gov. The Honorable William Reilly said this would be the last public meeting 
before the release of the Commission’s report on January 11, 2011. He said he believes the Commission 
understands the decisions and consequences that were the proximate causes of the blowout, explosion, 
and spill. The root cause lies in the industry culture safety case and safety institute. He said the problems 
in the Gulf existed before the Macondo spill, but the oil spill funds appear to be the first time serious 
money has been available to address any problems, and Congress will have to appropriate funds from 
the Clean Water Act fines. He said because of the very large role of the Gulf and its economic role in the 
life of the nation, the area merits continuing attention. Senator Robert Graham extended appreciation 
to all who have assisted during the Commission’s existence and said the audience for the information 
gathered included the oil and gas industry, the President of the U.S.A., Congress, and the citizens of the 
U.S. He said a national energy policy in which the oil and drilling industry future is a subsetwill be a 
necessity, and the growth of the U.S. population will increase the need for domestic oil resources.  

The oral opening remarks of the second day can be found on pages 6 through 17 of the meeting 
transcript (Attachment #2).  

http://www.oilspillcommission.gov/
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Oil Spill Containment 
9:15 AM 

Staff Presenters:  PriyaAiyar 

Jed Borghei 

Steven Siger 

Discussion on Oil Spill Containment 
Presentation on Oil Spill Containment can be found in Attachment #10. 

Cherry Murray explained the work of the containment subcommittee. PriyaAiyar remarked that the 
response team went through various containment efforts. The Honorable William Reilly recommended 
response plans demonstrate industry capability in terms of the tested options for containment. Frances 
Ulmer asked if there had been conversations with the industry or others about the compatibility of 
containment technology with well design, and PriyaAiyar replied that it had been discussed with a 
marine well containment company, but the issue would have to be addressed through interagency and 
expert review. The Honorable William Reilly said he was surprised that MMS NTL05 and NTL06 would 
have addressed the containment issues, and PriyaAiyar replied.  

The Honorable William Reilly asked if the type of well would determine the containment technology, 
and PriyaAiyar agreed. Donald Boesch said the marine well containment company said their plans are 
based on existing technology and experience and asked if the recommendations address ongoing 
commitment and verification. PriyaAiyar responded. Senator Robert Graham asked when the response 
plan is submitted during the permitting process, and PriyaAiyar replied. Senator Robert Graham asked 
about the 30‐day period for MMS to respond to the plans; PriyaAiyar replied. The Honorable William 
Reilly asked if drilling the relief well would have been necessary even if the top‐kill procedure would 
have succeeded. PriyaAiyarreplied.  

The next topic PriyaAiyar discussed was government preparedness and expertise. The Honorable 
William Reilly asked about the anticipated functions for an ocean energy safety institute. PriyaAiyar 
replied. Cherry Murray said a safety institute would be useful to address all resources, including 
renewable resources on the outer continental shelf. The Honorable William Reilly remarked that while 
the EPA is responsible for the national contingency plan, it plays no role in the cleanup and does not 
have the resources to play a role. Frances Ulmer said she liked the idea of a joint public‐private 
partnership that could add value to the review of response plans; but it would probably require 
Congressional action, and industry would have to contribute in a meaningful way.  

Senator Robert Graham asked why the national contingency plan was put together by the EPA. 
PriyaAiyar responded. The Honorable William Reilly noted the main reason EPA controls the plan is 
because most spills occur onshore. PriyaAiyar moved to a discussion of the flow‐rate estimates. Donald 
Boesch said one reason the estimates were slow was because a similar event had never happened. Non‐
governmental entities were able to use publicly available methods to get realistic estimates quicker than 
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the government, which helped lead to the erosion of the confidence of the American people. The 
Honorable William Reilly noted that the evidence prefers government estimates of the flow‐rate and 
asked if the governments’ capacity to perform the estimates was reasonable. PriyaAiyarreplied. Frances 
Beinecke suggested independent verification of flow rate should be included in the recommendation.  

Cherry Murray stated that the flow rate was highly variable, and government officials were not given 
the necessary data. The data requirements of the responsible party should be strengthened to enable 
the government to more accurately monitor the information. Terry Garcia asked if the staff believes the 
government has the ability to estimate flow rate. PriyaAiyar replied. Senator Robert Graham inquired 
as to the variation in flow‐rate data, and PriyaAiyar responded. Donald Boesch remarked that an 
important point is the consensus of the government estimates from experts. Terry Garcia said the total 
amount of oil released is relevant because it impacts the assessment of fines.  

Donald Boesch noted that the stated assumptions in the well management plans were both inaccurate: 
1) probability of a blowout at the seafloor was deemed minimal, and 2) a consequence of oil reaching 
the surface would not affect land. The plans needed a more realistic analysis and site specificity. The 
Honorable William Reilly discussed the uncertainty which existed about whether the USCG was given 
copies of the response plans and asked if the USCG did not take their role seriously before the spill. 
PriyaAiyar replied. Senator Robert Graham asked how to maintain a constant flow of experts from the 
next generation, and Frances Ulmer said the government salaries do not keep pace with the industry. 
She asked two questions: 1) if the OCSLA would have to be amended to require response plan approval 
by the USCG, and 2) how the national contingency plans, local plans, and company plans fit together. 
PriyaAiyar said the staff would take the questions into consideration. Senator Robert Graham 
suggested an entity within the Federal Government review the current scientific capabilities of key 
agencies and develop a plan for improvements to submit to the administration and Congress.  

PriyaAiyar’s next area of discussion focused on well design and approval. Cherry Murray said the 
industry and government need to consider the repercussions of the well design plans if a blowout and 
complications occur. The Honorable William Reilly commented that requiring instrumentation seems to 
be an obvious solution and asked staff for suggestions about rupture discs. PriyaAiyarreplied. Donald 
Boesch said this discussion ties back into measurement technology – the rig crew had no way of 
knowing from the surface whether the discs had ruptured.  

The oral remarks of these presenters can be found on pages 17 through 73 of the meeting transcript 
(Attachment #2).  

Oil Spill Impacts 
10:30 AM 

Staff Presenter:   Kate Clark 

Discussion on Oil Spill Impacts 
Presentation on Oil Spill Impacts can be found in Attachment #11. 
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Terry Garcia said this subcommittee investigated the long‐range impacts of the spill and divided them 
into three areas: 1) environmental impact, 2) economic impact, and 3) human health impact. Kate Clark 
explained that the impacts cannot be accurately assessed at this point, but understanding the impacts is 
crucial for compensation, restoration, and health. Donald Boesch said it was important to use the funds 
for the proper purpose, but it would take time to develop the framework. Frances Beinecke stated that 
the recommendation did not address the main point: the report must be direct about the source of 
funding pressure and why it is important that the NRDA be used as intended.  

Frances Ulmer expressed certainty about the trustees true meaning of restoration in this situation, 
which raises the question of long‐term monitoring of the Gulf as important to improving the 
understanding of the Gulf of Mexico. Terry Garcia believes the Commission must make it clear that 
more research and science are needed, as well as address the possibility of ‘pet’ funds. The Honorable 
William Reilly asked about lawful use of potential funds, the financing of long‐term science, and if 
unanimity was required for decisions under NRDA. Kate Clark replied. Terry Garcia asked if the costs of 
the impact assessment could be reimbursed under NRDA, since they will last over a long period of time. 
Kate Clark replied. Donald Boesch said they have recommendations for long‐term monitoring, but not 
for financing the monitoring.  

Senator Robert Graham indicated that loss‐of‐use resources are reimbursable under NRDA and asked if 
any other areas were reimbursable. Kate Clark responded. Senator Robert Graham inquired about the 
$40 million of funds disbursed, and Kate Clark replied. Cherry Murray asked if the equivalent of rapid 
grants should be established in other agencies, not limited to oil spills, but with a plan for fund 
disbursement and review.  

Senator Robert Graham commented that it seems as if the problem was not funding, but working out 
the process to accomplish the objective. Kate Clark replied. Senator Robert Graham asked if the 
Commission should make a recommendation that addresses the funding process, but Donald Boesch 
said the Commission cannot tell the Alliance what to do – the recommendation would go to the Federal 
Government for consideration, which has tremendous resources and power.  

Cherry Murray said scientists who wanted to perform studies quickly were frustrated because many 
areas were off‐limits, and they could not get access. She suggested that an ocean council assess how to 
perform scientific research while working within the necessary constraints. Kate Clark responded. Terry 
Garcia remarked that the Gulf Coast claims facility exists for one reason: BP has deep pockets. Without 
BP, many people would not be compensated or would have a long wait. This reinforces the need for an 
upfront process to obtain funds. Senator Robert Graham asked if the Commission should address the 
effectiveness of the assessments of the council funding process, and Kate Clark responded. Senator 
Robert Graham suggested they recognize the issue but recommend that another party evaluate the 
process when appropriate.  

The Honorable William Reilly asked why Vietnamese fishermen would not be eligible for compensation. 
Kate Clark replied. Frances Ulmer noted that, in the Exxon Valdez spill, many claims were settled at a 
fraction of the actual cost and asked what would happen if the responsible party did not have the assets 
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of BP. She said America has privatized the profits from public resources but publicized the risks of 
private businesses; this is important to reflect upon and provide recommendations that they believe are 
applicable for both business and the public. Kate Clark responded.  

Terry Garcia said another gap was a law which allowed assessment and compensation for damage to 
natural resources, but not provide compensation to a region for economic damage. Senator Robert 
Graham again remarked that BP being one of the richest corporations in the world and questioned what 
would have happened if it were not the case. He asked if people should buy insurance against such 
occurrences. Cherry Murray said that natural disasters, such as hurricanes, do not have a perpetrator 
responsible for the damage, and she would think that the perpetrator of an oil spill should have the 
insurance. Frances Beinecke said it would be good to include a chart in the report itemizing when BP 
provided funds that were not required. Terry Garcia said that underscores the importance of having a 
robust permitting process and ensures that any company engaged in drilling has the capacity to do so 
safely.  

Kate Clark discussed the human health impacts of the spill. The Honorable William Reilly asked if she 
was talking about physicals for the local cleanup workers, and Kate Clark replied. The Honorable 
William Reilly noted it would be very expensive and long term, and they would have to determine how 
to fund it. Frances Beinecke said she heard concerns about exposure, and uncertainty had pervaded the 
conversations. Protocols should exist so the public can be confident that health risks are being 
considered and addressed. The human health impact recommendations are very important and must be 
highlighted. The Honorable William Reilly asked if the Stafford Act addressed human health, and Kate 
Clark replied.  

The oral remarks of these presenters can be found on pages 73 through 136 of the meeting transcript 
(Attachment #2).  

Recovery and Restoration in the Gulf 
1:00 PM 

Staff Presenter:   Eric Roston 

Discussion on Recovery and Restoration in the Gulf 
Presentation on Recovery and Restoration in the Gulf can be found in Attachment #12. 

Donald Boesch remarked that the northern Gulf of Mexico has a dead zone, and the spill provided a 
wakeup call to address a combination of factors that have conspired to destroy the restoration and 
recovery efforts. He said guidance from other projects is already in effect, but political commitments 
and resources are lacking. He cited the Mabus Report and National Oceans Council and said it is 
essential that efforts are effective and efficient, address the root causes, are guided by best scientific 
practices, and engage substantial public input. Eric Roston responded. 

The Honorable William Reilly asked how many Gulf States have comprehensive restoration plans, and 
which plans were worthwhile, and could plans be reinforced. Eric Rostonreplied. Donald Boesch said 
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the Mississippi and Louisiana state plans may be suitable, but he is unsure whether the other state plans 
are very focused or comprehensive.  

Senator Robert Graham asked if they should recommend a specific percentage of funds be made 
available to the Gulf Coast Restoration Council. Terry Garcia said the bulk of funds should be directed 
towards natural resources, and they stay focused on national interest and the development of a 
National Oceans Policy – whatever is decided should be put into context. The Honorable William Reilly 
commented that people do not want more planning, they want action. He discussed if the Commission 
could provide direction regarding priorities and allocation of the available funds. Eric Rostonresponded. 
Senator Robert Graham and Donald Boesch continued to discuss expenditures.  

Frances Ulmer said restoring the environment is critical to the economy of the Gulf and needs to be 
qualified and quantified in the Commission’s recommendations. T he Honorable William Reilly asked if 
each state determines its own representation in the council and if the balance of power between the 
state and federal representatives shifted. Eric Rostonreplied. Frances Ulmer said that the state/federal 
split was 50% each in the last report. Senator Robert Graham said the Alaska spill council could serve as 
a model in terms of determining the allocation. Frances Ulmer replied that the Exxon Valdez trustee’s 
council has functioned effectively with 50/50 representation between states and federal 
representatives, and they must keep in mind the primary goal of environmental restoration. Senator 
Robert Graham said they need to suggest the funds be placed into an Alaska‐like trust fund that is not 
subject to Congressional appropriations.  

The Commissioners discussed the effects of processes and communities upstream from the Gulf of 
Mexico on the coastal ecosystem. Eric Roston responded. The Honorable William Reilly pointed out 
that half of the Gulf is under Mexican jurisdiction and issues need to be elevated for U.S. – Mexico 
cabinet exchange. Attention in the Arctic also needs to be raised with Canada and Russia. Eric 
Rostonresponded. Frances Ulmer said that, in addition to production platforms, buoys and other 
mechanisms have been successfully used for ocean monitoring. Terry Garcia remarked that one 
restoration option selected in Alaska was the acquisition of critical habitat to set aside marine protected 
areas and critical coastal habitat. Frances Ulmer reflected that when discussing natural or human 
systems, resilience comes to mind; she thought about how resistant humans are to change when it may 
have a negative financial impact. The Honorable William Reilly said that if we do not learn resilience, we 
will have to learn reinforcement; and if it is insufficient, then we will have to retreat.  

The oral remarks of these presenters can be found on pages 136 through 210 of the meeting transcript 
(Attachment #2).  

Closing Remarks by Commissioners 
2:15 PM 

Closing Remarks 

The Honorable William Reilly thanked the institutions of each Commissioner for allowing them to work 
for the Commission. He said each Commissioner brought some specialized knowledge and contributed 
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specifically to the conversation. He recognized the long‐term possibility that some of their 
recommendations may find a home over time. He thanked Christopher Smith and the DOE.  

Cherry Murray commented that she enjoyed getting to know the Commissioners and the staff. She said 
that offshore oil and gas are natural resources will need to be exploited over the next few decades, but 
America will need to move to a sustainable energy future eventually. The U.S. should have the best oil 
and gas industry in the world. It is obvious that right now, it does not.  

Frances Ulmer said she was appointed to the Commission largely due to her experience in Alaska and 
was struck by how often the Exxon Valdez spill came up in the deliberations. She recalled the legacy and 
impact of the Macondo spill. She focused on five areas and said that the lack of risk management and 
safety process systems create at least as much risk as equipment failures. She said it shows that the 
nation needs: 1) a regulatory regime, 2) better resourced and prepared regulators with a focus on 
safety, 3) political leadership to create incentives for industry to set higher standards, 4) the oil and gas 
industry to take an active role in improving the safety culture and investing in technological advances, 
and 5) a vibrant Gulf of Mexico restoration process. She thanked the staff and Commissioners and 
hoped that the President, Cabinet, Congress, industry, and the American people will be able to turn this 
tragedy into progress.  

Terry Garcia concluded that the failure of the system, political will, and complacency proved to be a 
deadly and disastrous combination. The U.S. needs to overhaul its regulatory system and industry 
culture; he looks toward the safety case approach of the United Kingdom. He said we must be vigilant 
and adapt to changing circumstances and have an ongoing commitment. The nation cannot be satisfied 
with returning the Gulf of Mexico back to how it was on the morning of April 20, 2010 – it must go past 
restoration to become resilient.  

Frances Beinecke remarked that when the blowout occurred, she was stunned to find out that we did 
not have the capability to control it. She never could have guessed the human and economic 
consequences. It is impossible to satiate the desire for oil domestically, yet the country has failed to 
produce a comprehensive alternative energy policy; and we must invest in alternatives before it is too 
late. This disaster presents an opportunity to develop new strategies for coastal and marine protection 
to ensure the long‐term resilience and productivity of the Gulf.  

Donald Boesch said he was asked to close due to his proximity to and background from the Gulf Coast. 
The disaster was extremely personal and was ongoing in the Gulf even before the Macondo blowout. 
The dead zone did not exist when he was growing up, but he is hopeful that their recommendations and 
the exposure of the root causes can make a difference in the long run. He thanked everyone that 
contributed, the staff, and the other Commissioners.  

Senator Robert Graham concluded the Commission was going against the prevailing current political 
winds by advocating more government when most people want less interference. He hopes that the 
offshore oil and gas industry can be mentioned in the same breath as the nuclear and aviation industries 
in the future.  
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The oral remarks of these presenters can be found on pages 210 through 238 of the meeting transcript 
(Attachment #2).  

Meeting Adjourned by CoChairs 
3:00 PM 
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Administration of Barack H. Obama, 2010

Executive Order 13543mNational Commission on the BP Deepwater Horizon
Off Spil! and Offshore Drilling
May 21, 2010

By the authority vested in me as President by the Constitution and the laws of the United
States of America, it is hereby ordered as follows:

Section 1. Establishment. There is established the National Commission on the BP
Deepwater Horizon Oil Spill and Offshore Drilling (the "Commission").

Sec. 2. Membership. (a) The Commission shall be composed of not more than 7 members
who shall be appointed by the President. The members shall be drawn from among
distinguished individuals, and may include thigse with experience in or representing the
scientific, engineering, and environmental communities, the oil and gas industry, or any other
area determined by the President to be of value to the Commission in carrying out its duties.
\

(b) The President shall designate from among the Commission members two members to
serve as Co-Chairs. ..                                                   ,

See. 3. Mission. The Commission shall:

(a) examine the relevant facts and circumstances concerning the root causes of the
Deepwater Horizon oil disaster;

(b) develop options for guarding against, and mitigating the impact of, oil spills associated
with offshore drilling, taking into consideration the environmental, public health, and
economic effects of such options, including options involving:

(1) improvements to Federal laws, regulations, and industry practices applicable to
offshore drilling that would ensure effective oversight, monitoring, and response
capabilities; protect public health and safety, occupational health ~nd safety, and the
environment and natural resources; and address affected communities; and

(9,) organizational or other reforms of Federal agencies or processes necessary to
ensure such improvements are implemented and maintained.

(c) submit a final public report to the President with its findings and options for
consideration within 6 months of the date of the Commission’s first meeting.

Sec. 4. Administration. (a) The Commission shall hold public hearings and shall request
information including relevant documents from Federal, State, and local officials,
nongovernmental organizations, private entities, scientific institutions, industry and workforce
representatives, communities, and others affected by the Deepwater Horizon oil disaster, as
necessary to carry out its mission.

(b) The heads of executive departments and agencies, to the extent permitted by law and
consistent with their ongoing activities in response to the oil spill, shall provide the Commission
such information and cooperation as it may require for purposes of carrying out its mission.

(e) In carrying out its mission, the Commission shall be informed by, and shall strive to
avoid duplicating, the analyses and investigations undertaken by other governmental,
nongovernmental, and independent entities.



(d) The Commission shall ensure that it does not interfere with or disrupt any ongoing or
anticipated civil or criminal investigation or law enforcement activities or any effort to recover
response costs or damages arising out of the Deepwater Horizon explosion, fire, and oil spill.
The Commission shall consult with the Department of Justice concerning the Commission’s
activities to avoid any risk of such interference or disruption.

(e) The Commission shall have a staff, headed by an Executive Director.

(f) The Commission shall terminate 60 days after submitting its final report.

¯ See. 5. General Provisions. (a) To the extent permitted by law, and subject to the
availability of appropriations, the Secretary of Energy shall provide the Commission with such
administrative services, funds, facilities, staff, and other support services as may be necessary to
carry out its mission.

(b) Insofar as the Federal Advisory Committee Act, as amended (5 U.S.C. App.) (the
"Act"), may apply to the Commission, any functions of the President under that Act, except for
those in section 6 of the Act, shall be performed by the Secretary of Energy in accordance with
guidelines issued by the Administrator of General Services.

(c) Members of the Commission shall serve without any additional compensation for their
work on the Commission, but shall be allowed travel expenses, including per diem in lieu of
subsistence, to the extent permitted by law for persons serving intermittently in the
Government service (5 U.S.C. 5701-5707).

(d) Nothing in this order shall be construed to impair or otherwise affect:

(1) authority granted by law to a department, agency, or the head thereof; or

(2) functions of the Director of the Office of Management and Budget relating to
budgetary, administrative, or legislative proposals.

(e) This order is not intended to, and does not, create any right or benefit, substantive or
procedural, enforceable at law or in equity by any party against the United States, its
departments, agencies, or entities, its officers, employees, or agents, or any other person.

BARACK OBAMA

The White House,
May 21, 2010.

[Filed with the Office of the Federal Register, 8:45 a.m., May 25, 2010]

NOTE: This Executive order was released by the Office of the Press Secretary on May 22, and
it was published in the Federal Register on May 26.

Categories: Executive Orders : National Commission on the BP Deepwater Horizon Oil Spill
and Offshore Drilling, establishment.

Subjects: BP Deepwater Horizon Off Spill and Offshore Drilling, National Commission on the.

DCPD Number: DCPD201000410.
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is 10 years old. NRPC will destroy the
record when 40 years old.

SYSTEM MANAGER(S) AND ADDRESS:

Commander, U.S. Army Training
Center, Training Capability Manager--
Army Training Information System
(TCM-ATIS), 3308 Wilson Avenue
(ATIC-SD), Fort Eustis, VA 23604-5166.

NOTIFICATION PROCEDURE:

Individuals seeking to determine if
information about themselves is
contained in this system should address
written inquiries to the Commander,
U.S. Army Training Support Center
(ATIC), 3308 Wilson Avenue, Fort
Eustis, VA 23604-5166.

For verification purposes, individual
should provide their full name, Social
Security Number (SSN), any details,
which may assist in locating records,
and their signature. In addition, the
requestor must provide a notarized
statement or an unsworn declaration
made in accordance with 28 U.S.C.
1747, in the following format:

If executed outside the United States:
’I declare (or certify, verify, or state)

under penalty of perjury under the laws
of the United States of America that the
foregoing is true and correct. Executed
on (date). (Signature)’.

If executed within the United States,
its territories, possessions, or
commonwealths:

’I declare (or certify, verify, or state)
under penalty of periury that the
foregoing is true and correct. Executed
on (date). (Signature)’.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Commander, U.S. Army
Training Suppoi’t Center (ATIC), 3308
Wilson Avenue, Fort Eustis, VA 23604-
5166.

For verification purposes, individual
should provide their full name, Social
Security Number (SSN), any details,
which may assist in locating records,
and their signature. In addition, the
requestor must provide a notarized
statement or an unsworn declaration
made in accordance with 28 U.S.C.
1747, in the following format:

If executed outside the United States:
’I declare (or certify, verify, or state)

under penalty of periury under the laws
of the United States of America that the
foregoing is true and correct. Executed
on (date). (Signature)’.

If executed within the United States,
its territories, possessions, or
cornmonwealths:

’I declare (or certify, verify, or state)
under penalty of perjury that the

foregoing is true and correct. Executed
on {date). (Signature)’.

CONTESTING RECORD PROCEDURES:

The Army’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are contained in Army Regulation 340-
21; 32 CFR part 505; or may be obtained
from the system manager.

RECORD SOURCE CATEGORIES:

Information is received from the
individual, DaD staff, personnel,
training systems, and faculty.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

None.
[FR Doc. 2010-28750 Filed 11-12-10; 8:45

BILLING CODE 5001-06-P

DEPARTMENT OF ENERGY

National Commission on the BP
Deepwater Horizon Oil Spill and
Offshore Drilling

AGENCY: Department of Energy, Office of
Fossil Energy,
ACTION: Notice of open meeting.

SUMMARY: This notice announces an
open meeting of the National
Commission on the BP Deepwater
Horizon Oil Spill and Offshoro Drilling
(the Commission). The Commission was
organized pursuant to the Federal
Advisory Committee Act (Pub. L. 92-
463, 86 Stat. 770) (the Act). The Act
requires that agencies publish these
notices in the Federal Register. The
Charter of the Commission can be found
at: http://~wv.OilSpiHCommission.gov.
DATES: December 2, 2010, 9 a.m.-5 p.m.,
and December 3, 2010, 9 a.m.-4 p.m.
ADDRESSES: 1777 F St., NW.,
Washington, DC 20006; telephone
number: 1-202-254-2600.
FOR FURTHER INFORMATION CONTACT:
Christopher A. Smith, Designated
Federal Officer, Mail Stop: FE-30, U.S.
Department of Energy, 1000
Independence Avenue, SW.,
Washington, DC 20585; telephone 1-
202-586-0716 or facsimile 1-202-586-
6221; e-maih BPDeepwater
HorizonCommission@hq.doe.gov.
SUPPLEMENTARY INFORMATION:

Background: The President directed
that the Commission be established to
examine the relevant facts and
circumstances concerning the root cause
of the BP Deepwater Horizon explosion,
fire, and oil spill and to develop options
to guard against, and mitigate the
impact of, any oil spills associated with
offshore drilling in the future.

The Commission is composed of
seven members appointed by the
President to serve as special
Government employees. The menthers
were selected because of their extensive
scientific, legal, engineering, and
enviromnental expertise, and their
knowledge of issues pertaining to the oil
and gas industry. Information on the
Commission can be found at its Web
site: http://[,~,w.Oil.
SpillCommission.gov.

Purpose of the Meeting; To discuss
relevant facts and circumstances
concerning the root causes of the
Deepwater Horizon explosion, fire, and
oil spill, and options to guard against,
and mitigate the impact of, any oil spills
associated with offshore drilling in the
future.

Tentative Agenda: The meeting is
expected to start on December 2, 2010
at 9 a.m. Commission discussions are
expected to begin shortly thereafter and
will conclude at approximately 4:30
p.m. Public comments can be made on
December 2, 2010 from 4:30 p.m. to 5
p.m. The meeting will continue on
December 3, 2010 at 9 a.m. and
conclude around 4 p.m. The final
agenda will be available at the
Commission’s Web site: http;//
www. OilSpfllCommission.gov.

Public Participation: The meeting is
open to tho public, with seats available
on a first-come, first-serve basis. Those
not able to attend the meeting may view
the meeting live on the Commission’s
Wob site: http://
www.OilSpillCommission.gov. The
Designated Federal Officer is
empowored to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business.

Approximately thirty minutes will be
reserved for public comments. Time
allotted per spoaker will be threo
minutes. Opportunity for public
comment will be available on December
2, 2010 tentatively from 4:30 p.m. to 5
p.m. Registration for those wishing to
request an opportunity to speak opens
onsite at 8 a.m. on December 2.

Speakers will register to speak on a
first-come, first-servo basis. Membors of
the public wishing to provide oral
comments aro encouraged to provide a
written copy of their comments for
collection at tho time of onsite
registration.

Those individuals who are not able to
attend the meeting, or who are not able
to provide oral comments during the
meeting, are invitod to send a written
statement to Christopher A. Smith, Mail
Stop FE-30, U.S. Departmont of Energy,
1000 Indopondence Ave., SW.,
Washington, DC 20585, or e-maih
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BPDeepwaterHarizion Commission@hq.
doe.gay.

Minutes: The minutes of the meeting
will be available at the Commission’s
Web site: http://
www.OiISpillCommission.gov or by
contacting Mr. Smith. He may be
reached at the postal or e-mail addresses
above.

Accommodation for the hemqng
impaired: A sign language interpreter
will be onsite for the duration of the
meeting.

Issued in Washington, DC, on November 9,
2010.
Rachel Samuel,
Deputy Committee Management Officer.
[FR Doc. 2010-28645 Filed 11-12-10; 8:45

BILLING CODE 6450-01-P

DEPARTMENT OFENERGY

Office of Energy Efficiency and
Renewable Energy
[Case No. CW-015]

Energy Conservation Program for
Consumer Products: Decision and
Order Granting a Waiver to Whirlpool
From the Department of Energy
Residential Clothes Washer Test
Procedure

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.
ACTION: Decision and order.

SUMMARY: The U.S. Department of
Energy IDOE) gives notice of the
decision and order (Case No. CW-015)
that grants to Whirlpool Corporation
(Whirlpool) a waiver from the DOE
clothes washer test procedure for
determining the energy consumption of
clothes washers. Under today’s decision
and order, Whirlpool shall be required
to test and rate its clothes washers with
larger clothes containers using an
alternate test procedure that takes this
technology into account when
measuring energy consumption.
DATES: This Decision and Order is
effective November 15, 2010.
FOR FURTHER INFORMATION CONTACT: Dr.
Michael G. Raymond, U.S. Department
of Energy, Building Technologies
Program, Mailstop EE-2J, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121.
Telephone: (202) 586-9611, E-mail:
Michael.Raymond@ee. doe.gov.

Jennifer Tiedeman, U.S. Department
of Energy, Office of the General Counsel,
Mail Stop GC-71, 1000 Independence
Avenue, SW., Washington, DC 20585-
0103. Telephone: (202) 287-6111, E-
mail: Jennifer. Tiedeman@h q. doe.gov.

SUPPLEMENTARY INFORMATION: ~n
accordance with Title 10 of the Code of
Federal Regulations (10 CFR 430.27(1)),
DOE gives notice of the issuance of its
decision and order as set forth below.
The decision and order grants
Whirlpool a waiver from the applicable
clothes washer test procedure in 10 CFR
part 430, subpart B, appendix J1 for
certain basic models of clothes washers
with capacities greater than 3.8 cubic
feet, provided that Whirlpool tests and
rates such products using the alternate
test procedure described in this notice.
Today’s decision prohibits Whirlpool
from making representations concerning
the energy efficiency of these products
unless the product has been tested
consistent with the provisions and
restrictions in the alternate test
procedure set forth in the decision and
order below, and the representations
fairly disclose the test results.
Distributors, retailers, and private
labelers are held to the same standard
when making representations regarding
the energy efficiency of these products.
42 U.S.C. 6293(c).

Issued in Washington, DC, on November 4,
2010.
Cathy Zoi,
Assistant Secretary, Energy Efficiency and
Renewable Energy.

Decision and Order

In the Matter of.’ Whirlpool
Corporation (Case No. CW-015).

I. Background and Authority

Title III of the Energy Policy and
Conservation Act (EPCA) sets forth a
variety of provisions concerning energy
efficiency. Part A of Title III provides for
the "Energy Conservation Program for
Consumer Products Other Than
Automobiles." 42 U.S.C. 6291-6309.
Part A includes definitions, test
procedures, labeling provisions, energy
conservation standards, and the
authority to require information and
reports from manufactm’ors. Further,
Part A authorizes the Secretary of
Energy to prescribe test procedures that
are reasonably designed to produce
results that measure energy efficiency,
energy use, or estimated operating costs,
and that are not unduly burdensome to
conduct. 42 U.S.C. 629309)(3). The test
procedure for residential clothes
washers, the subiect of today’s notice, is
contained in 10 CFR part 430, subpart
B, appendix J1.

DOE’s regulations for covered
products contain provisions allowing a
person to seek a waiver for a particular
basic model from the test procedure
requirements for covered consumer
products when (1) the petitioner’s basic
model for which the petition for waiver

was submitted contains one or more
design characteristics that prevent
testing according to the prescribed test
procedure, or (2) when prescribed test
procedures may evaluate the basic
model in a manner so unrepresentative
of its true energy consumption
characteristics as to provide materially
inaccurate comparative data. 10 CFR
430.27(a)(1). Petitioners must include in
their petition any alternate test
procedures known to the petitioner to
evaluate the basic model in a manuer
representative of its energy
consumption characteristics. 10 CFR
430.27(b)(1)(iii).

The Assistant Secretary for Energy
Efficiency and Renewable Energy (the
Assistant Secretary) may grant a waiver
subject to conditions, including
adherence to alternate test procedures.
10 CFR 430.27(1). Waivers remain in
effect pursuant to the provisions of 10
CFR 430.27(m).

Any interested person who has
submitted a petition for waiver may also
file an application for interim waiver of
the applicable test procedure
requirements. 10 CFR 430.27(a)(2). The
Assistant Secretary will grant an interim
waiver request if it is determined that
the applicant will experience economic
hardship if the interim waiver is denied,
if it appears likely that the petition for
waiver will be granted, and/or the
Assistant Secretary determines that it
would be desirable for public policy
reasons to grant immediate relief
pending a determination on the petition
for waiver. 10 CFR 430.27(g).

II. Whirlpool’s Petition for Waiver:
Assertions and Determinations

On November 21, 2005, Whirlpool
filed a petition for waiver from the test
procedure applicable to automatic and
semi-automatic clothes washers set forth
in 10 CFR part 430, subpart B, appendix
J1. In particular, Whirlpool requested a
waiver to test its clothes washers on the
basis of the residential test procedures
contained in 10 CFR part 430, Subpart
B, Appendix ]1, with a revised Table 5.1
extended to larger container volumes.
Whirlpool’s petition was published in
the Federal Register on August 22,
2006. 71 FR 48913. DOE received one
comment on the Whirlpool petition,
from a private citizen who opined that
the purpose of waivers is to evade
regulations.

In its petition, Whirlpool pointed out
that the required mass of the test load
used in DOE’s test procedure is based
on the basket volume of the test
specimen. However, the test procedure
does not define required test load
masses for the basket sizes of
Whirlpool’s basic models cited in its
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Sources and Uses of Gulf Oil Spill Funds
Primary Statutes

Oil Pollution Act (OPA)--Natural Resource Damages (NRD)
¯ Trigger: Damage to natural resources resulting from an unpermitted discharge of oil
¯ Legal standard: Damage to natural resources
¯ Lawsuit brought by federal, state, and/or tribal trustees; jury award or settlement
¯ Amount of damages awarded: the cost of restoring, rehabilitating, replacing, or acquiring the

equivalent of, the damaged natural resources PLUS the diminution in value of those natural

resources pending restoration PLUS the reasonable cost of assessing those damages
¯ Estimated amount in this case: Not yet known--estimated amount are still to be quantified
¯ Funds go to state, federal and tribal NRD trustees to restore resources in the Gulf coast region

Clean Water Act (CWA) -- Civil Penalties
¯ Trigger: Unpermitted discharge ofoil
¯ Legal standard: Strict liability. Penalties are greater if discharge is the result of gross negligence

or willful misconduct.
¯ Lawsuit brought by federal (and/or possibly state) prosecutors; jury award or settlement

¯ Amount of money: Generally, 537,500 per day of violation or 51,100 per barrel of oil discharged.
If gross negligence or willful misconduct, penalties rise to 5140,000 per day or 54,300 per barrel.

¯ Estimated amount in this case: Based on per barrel penalties and the amount of oil released,

between 54.5 billion and 521 billion

Funds go to Oil Spill Liability Trust Fund
o Note: Legislative proposals direct some funds to the Gul~. Commission recommends 80%.

¯ Alternative to penalties: Supplemental Environmental Projects (SEPs)-- could be directed to the

Gulf coast region

Clean Water Act (CWA) m Criminal Penalties
¯ Trigger: Unpermitted discharge of oil
¯ Legal standard: Negligence must be shown to criminally prosecute under CWA. Additional

penalties for knowingly violating the law.
¯ Lawsuit brought by federal prosecutors; jury award or plea agreement
¯ Amount of money:

o Negligent violations: 52,500-525,000 per day, year in prison, or both for first offense;
fine up to 550,000 per day, two years imprisonment, or both for subsequent

convictions.

o Knowing violations: 55,000 to 550,000 per day of violation, imprisonment for up to

three years, or both for first offense; fine up to 5100,000 per day, six years
imprisonment or both for subsequent offenses.

¯ Estimated amount in this case: Unknown--depends on findings of negligence
¯ Funds go to Oil Spill Liability Trust Fund

o Note: Legislative proposals direct some funds to the Gul~. Commission recommends 80%.

¯ Alternative to penalties: Restitution, which may be directed to the Gulf to restore natural

resources, or a community service payment to repair harms caused by the spill.



Secondary Statutes
(may be used to negotiate a global settlement)

Migratory Bird Treaty Act (MBTA)
¯ Trigger: Taking or killing of migratory birds
¯ Legal standard: Strict liability for misdemeanor prosecutions; Felony provisions require

knowingly violating the law
¯ Lawsuit brought by federal government
¯ Amount of money: Violators are strictly liable under the misdemeanor provisions and may be

fined not more than 515,000, imprisoned not more than six months, or both. Felony provisions

are punishable with a 52,000 fine, up to two years imprisonment, or both.
¯ Funds generally go to Crime Victims Fund; May also be appropriated to the North American

Wetlands Conservation Fund for wetlands projects benefiting migratory birds and other wildlife.

Marine
¯

¯

¯

¯

Mammal Protection Act (MMPA)
Trigger: Harassing or killing marine mammals

Legal standards Ranges from strict liability to knowingly violating law
Lawsuit brought by federal government

Amount of money: Any person who knowingly violates the MMPA may be fined up to 520,000,

imprisoned for up to a year, or both for each violation. Under the civil enforcement provisions,
violations are punished by a penalty of up to 511,000 per violation.

Criminal fines for violations of the MMPA may be used by the U.S. Fish and Wildlife Service for

protection and recovery of manatees, polar bears, sea otters, and walruses. Civil penalties under

the MMPA are paid to the U.S. Treasury.

Endangered Species Act (ESA)
¯ Trigger: Taldng or killing a species listed as endangered or threatened
¯ Legal standard: Criminal penalties require knowing violation; Strict liability for civil penalties
¯ Lawsuit brought by federal government

¯ Amount of money: Persons who knowingly violate criminal and civil provisions may be subject to
penalties ranging from 513,200 to 532,500 per offense. Any other violation is subject to a civil
penalty up to 5650 per offense. Each violation is a separate offense.

¯ Funds may be used to pay costs incurred by a person providing temporary care for fish, wildlife,

or plants pending the outcome of a legal proceeding to 5500,000; Excess funds are deposited in
the Cooperative Endangered Species Conservation Fund which provides grants to states and

territories for species and habitat conservation.

Other (Third Party Claims)
Feinberg Compensation Fund--Gulf Coast Claims Facility

¯ Third party claims
¯ Trigger/Legal standard: Damage to real or personal property and economic loss resulting from

such damage, subsistence use of natural resources, or profits and earning capacity.

¯ Claims are presented to the compensation fund by individuals or businesses
¯ 520 billion escrow account provided by BP over three years; more may be provided as needed
¯ Individuals and businesses may use funds as they choose

2



Notes

Oil Spill
¯

Liability Trust Fund (OSLTF)
Recovered costs are not used to respond to the incident for which they were collected; rather,
recovered funds go to the OSLTF for use in future spills.

Relevant uses of the OSLTF include: ¯ removal costs by federal and state governments; ¯ costs of

natural resource damage assessments as well as development and implementation of
restoration plans; ¯ claims by individual persons or governments for removal costs and

damal~es; ¯ costs of federal agencies to administer and enforce OPA; and ° R&D.

Supplemental Environmental Projects (SEPs)
¯ A judicial civil penalty may be reduced if the defendant agrees to fund or perform a SEP. SEPs

are a tool used by EPA in environmental enforcement settlements. Projects are voluntarily

undertal<en by defendants to improve environmental quality where violations occur.
¯ The EPA SEP Policy encourages use of SEPs in communities where environmental justice may be

an issue. If a defendant agrees to a SEP, EPA may reduce the civil penalty that the defendant
would otherwise be obligated to pay.

Restitution
¯ May be ordered in any criminal case where required or allowed by law, and to the extent agreed

to by the parties in a plea agreement. May be paid to the government for use in restoring
natural resources. Ability to pay restitution may not be limited or affected by any fine or penalty

imposed by the court.

Community Service Payment
¯ U.S. Sentencing Guidelines allow imposition of a "community service payment" as an additional

component of the sentence to repair harms caused by defendant, punish the defendant, deter

similar future conduct, and benefit the public because the payment goes to remedy the effects
of the pollution. Community service payments occur with some regularity in criminal

environmental cases.



Oil Spill Commission Staff Presenters

Thursday, December 2

I. Safety Culture in the Offshore Drilling Industry

RICHARD SEARS, Senior Science and Engineering Advisor, will offer recommendations from
the industry safety culture working group.

NANCY KETE, Senior Advisor on Corporate Safety and Risk Management, will present
recommendations on behalf of the industry safety culture working group.

SAM SANKAR, Deputy Chief Counsel, will accompany Mr. Sears and Ms. Kete for the industry
safety culture working group recommendations.

II. Regulatory Oversight

SHIRLEY NEFF, Senior Analyst, will discuss recommendations from the subcommittee on the
regulatory oversight of offshore drilling.

SCOTT MCKEE, Analyst, will accompany Ms. Neff for the regulatory oversight of offshore
drilling subcommittee recommendations.

III. Environmental Review

SHIRLEY NEFF, Senior Analyst, will discuss recommendations from the subcommittee on the
regulatory oversight of offshore drilling.

IV. Drilling in the Arctic

JESSICA O’NEILL, Counsel, will present findings from the Arctic working group.

KATE CLARK, Senior Analyst, will accompany Ms. O’Neill for Arctic working group findings.

V. Oil Spill Response

PRIYA AIYAR, Deputy Chief Counsel, will discuss recommendations developed by the spill
response subcommittee.

DAVID WEISS, Counsel, and JESSICA O’NEILL, Counsel, will assist Ms. Aiyar for the spill
response subcommittee recommendations°



Friday, December 3

I. Oil Spill Containment

PRIYA AIYAR, Deputy Chief Counsel, will discuss recommendations developed by the well
containment subcommittee.

JED BORGHEI, Counsel, and STEVEN SIGER, Counsel, will assist Ms. Aiyar for the well
containment subcommittee recommendations.

II. Oil Spill Impacts

ICATE CLARK, Senior Analyst, will present findings from the subcommittee on impacts and
assessment for restoration.

III. Recovery and Restoration in the Gulf

ERIC ROSTON, Senior Analyst, will present recommendations for the subcommittee on
approaches and options for restoration.



Presentation 1- Safety Culture in the Offshore Drilling Industry

Presentation 2-Regulatory Oversight

Presentation 3-Environmental Review

Presentation 4-Drilling in the Arctic

Presentation 5-0il Spill Response

**The Presentations from Day I can be found in Attachments #5-9



Presentation 1-0il Spill Containment

Presentation 2-0ii Spill Impacts

Presentation 3-Recovery and Restoration in the Gulf

**The Presentations from Day 2 can be found in Attachments #10-12
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National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling
6th Meeting

AGENDA

Day 1: December 2nd

Thursday, December 2, 2010 and Friday, December 3, 2010

1777 F St. NW, Washington D.C. 20006

8:00 a.m. On-Site Registration

9:00 a.m.

9:15 a.m.

Call to Order
Christopher A. Smith, U.S. Department of Energy, Designated Federal Officer (DFO)

Opening Remarks by Commission Co-Chairs Senator Bob Graham and William K. Reilly

Safety Culture in the Offshore Drilling Industry
Staff Presentation: Nancy Kete, Richard Sears

10:45 a.m. Break

11:00 a.m. Regulatory Oversight
Staff Presentation: Shirley Neff

12:30 p.m. Lunch

1:30 p.m. Environmental Review
Staff Presentation: Shirley Neff

2:30 p.m. Drilling in the Arctic

Staff Presentation: Kate Clark, Jessica O’Neill

3:15 p.m. Break

3:30 p.m. Oil Spill Response

Staff Presentation: Priya Aiyar

4:30 p.m. Public Comments

5:00 p.m. Meeting Adjourns



Day 2: December 3rd

8:00 a.m. On-Site Registration

9:00 a.m.

9:15 a.m.

10:15 a.m.

10:30 a.m.

11:45 p.m.

Call to Order
Christopher A. Smith, U.S. Department of Energy, Designated Federal Officer (DFO)

Opening Remarks by Commission Co-Chairs Senator Bob Graham and William K. Reilly

Oil Spill Containment

Staff Presentation: Priya Aiyar

Break

Oil Spill Impacts
Staff Presentation: Kate Clark

Lunch

1:00 p.m. Recovery and Restoration in the Gulf

Staff Presentation: Eric Roston

2:15 p.m. Closing Remarks

3:00 p.m. Adjourn

APPROVED:
Christopher A. Smith, Designated Federal Officer Date
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1 (Pages 1 to 4)

1

1               NATIONAL COMMISSION ON THE
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14

15
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18
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22 Reported by: Janet A. Hamilton, RDR

2

1       National Oil Spill Commission meeting held

2 before:

3

4

5             SENATOR BOB GRAHAM, CO-CHAIR

6             WILLIAM K. REILLY, CO-CHAIR

7             FRANCES G. BEINECKE, MEMBER

8             DONALD BOESCH, MEMBER

9             TERRY D. GARCIA, MEMBER

10             CHERRY A. MURRAY, MEMBER

11             FRANCES ULMER, MEMBER

12             and

13             CHRIS SMITH, Designated Federal

14               Official

15

16

17

18

19       Pursuant to Notice, before Janet A. Hamilton,

20 Registered Diplomate Reporter and Notary Public in and

21 for the District of Columbia.

22

3

1                     C O N T E N T S

2 Call to Order                                        4

3 Opening Remarks by Co-Chair Graham                   6

4 Opening Remarks by Co-Chair Reilly                   9

5 Staff Presentation: Safety Culture in the           17

6         Offshore Drilling Industry - Nancy Kete

7         and Richard Sears

8 Staff Presentation: Regulatory Oversight           102

9         Shirley Neff and Louise Milkman            148

10 Staff Presentation: Environmental Review           182

11 Staff Presentation: Drilling in the Arctic         233

12         Jessica O'Neill and Kate Clark

13 Staff Presentation: Oil Spill Response             282

14         Priya Aiyar and David Weiss

15 Public Comments

16         John Amos - SkyTruth                       327

17         Sebastian O'Kelly - Alaska SeaLife Center  329

18         Nancy Sopko - Oceana                       332

19         Paul Harrison - EDF                        335

20         Jenny Kordick - Sierra Club                339

21

22

4

1                  P R O C E E D I N G S

2                          -----

3           MR. SMITH:  Good morning, commissioners, and

4 good morning to everybody who is participating by live

5 video feed.  Welcome to this, the sixth meeting of the

6 National Commission on the BP Deepwater Horizon Oil

7 Spill and Offshore Drilling, and I hereby call this

8 meeting to order.

9            My name is Chris Smith, and I'm the

10 designated federal official for the Commission.  I also

11 serve as the Deputy Assistant Secretary for Oil and

12 Natural Gas at the US Department of Energy.

13            The President established this bipartisan

14 Commission to examine the root causes of the BP

15 Deepwater Horizon oil disaster and provide

16 recommendations on how we can prevent future accidents

17 offshore and mitigate their impact should they occur.

18            The Commission is led by the former Senator

19 Bob Graham of the State of Florida and by the Honorable

20 William Reilly who led the Environmental Protection

21 Agency under President George H. W. Bush.  The

22 Commission is rounded out with five other distinguished
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2 (Pages 5 to 8)

5

1 Americans who were selected because of their extensive

2 scientific legal, engineering and environmental

3 expertise and their knowledge of issues pertaining to

4 offshore operations.  They include Frances Beinecke,

5 the president of the Natural Resources Defense Council;

6 Dr. Donald Boesch, president of the University of

7 Maryland Center for Environmental Science; Terry

8 Garcia, executive vice president at the National

9 Geographic Society; Dr. Cherry Murray, Dean of the

10 Harvard School of Engineering and Applied Sciences and

11 Fran Ulmer, chancellor of the University of Alaska at

12 Anchorage.

13            This Commission is conducting its work in

14 compliance with the Federal Advisory Committee Act

15 which sets a high standard for openness and

16 transparency, and as such, today's hearing is being

17 held in this public forum and being broadcast live via

18 video feed.  Today's meeting is a deliberative session

19 in which we'll hear presentations from the Commission

20 staff and deliberations from the commissioners.

21            In the morning we'll be covering safety

22 culture in the offshore drilling industry and

6

1 regulatory oversight.  We'll break for lunch at 12:30,

2 and at 1:30 we'll reconvene with discussions on

3 environmental review, drilling in the Arctic and oil

4 spill response.  We'll conclude with public comments

5 from 4:30 to 5:00.  Any member of the public who wishes

6 to submit a written comment to the Commission may do so

7 via the web site which is www.oilspillcommission.gov.

8 Again, that's www.oilspillcommission.gov, and at this

9 point I'd like to hand it forward to our two

10 co-chairmen, Senator Bob Graham and the Honorable

11 William Reilly.

12           CO-CHAIR GRAHAM:  Thank you, Chris, and thank

13 you to you and your colleagues for the excellent

14 support that you have given to this Commission.  We are

15 very appreciative.

16            The oil and gas off our shores is an

17 American asset.  The American government is not just

18 the regulator of offshore oil.  It is also the steward

19 for the American people of this asset.  In a real sense

20 we are the landlord and have an obligation to respond

21 when the public trust has been abused.  President John

22 Adams said, "Facts are a hard thing."  There are some

7

1 facts that I believe we have uncovered.

2            One, our investigation has determined that

3 there are fundamental weaknesses in the US government's

4 regulatory approach.  Most Americans would be surprised

5 and disappointed as I was to learn that America lags

6 behind other countries in how we regulate and oversee

7 oil and gas exploration and production.  This fact

8 points towards the need for alternative strategies such

9 as a commitment to safety procedures as a condition of

10 drilling on seabeds which belong to the people of

11 America.

12            Two, the oil and gas industry at large has

13 an obligation to respond.  It is not enough in my view

14 to lay the blame solely on a few rogue companies.  The

15 companies involved in this disaster are major players

16 in the Gulf, and the contractors are used throughout

17 the world.  At last month's hearing I was very

18 impressed with the CEO of Exxon Mobil and Shell and

19 their demonstrated commitment to industry-wide safety.

20 They must continue as strong advocates for new and more

21 effective industry-wide regimes which compliment

22 effective federal government regulation and execution

8

1 of lease conditions.

2            Three, America's current energy nonpolicy is

3 unsustainable.  With minimal awareness and virtually no

4 considered debate we have positioned ourselves as the

5 user of 22 percent of the world's petroleum while we

6 control only three percent of known reserves under

7 America's lands and waters.  This Commission has an

8 opportunity to speak to this radical imbalance which

9 threatens our national security.

10            Last month the head of our investigative

11 team, Mr. Fred Bartlit, put it well when he said a

12 hundred years from now we want the world to say they

13 changed the safety regime in offshore drilling.  This

14 is a worthy aspiration with one significant exception.

15 The world should say this in 2011, not in 2110.  As a

16 nation we have the opportunity to make this change.  We

17 have a chance to learn the lessons from this disaster

18 in a way that our oil and gas industry is stronger, our

19 workers safer, our environment healthier and our

20 national security more secure.

21            Finally, I would like to note that I am very

22 impressed with what we have been able to accomplish
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1 without subpoena power.  I remain mystified as to why a

2 few Senators decided to deny this Commission this power

3 when subpoena power has been granted as almost an

4 absolute for congressional commissions which have

5 analogous responsibilities to ours.  The lack of

6 subpoena power has made our Commission's work more

7 difficult.  Our success is a testament both to the

8 determination and skill of our team and to the plain

9 fact that the problems of and inefficiencies with the

10 current safety regime are so egregious.

11            Over the next two years we will discuss our

12 findings and how we propose to translate them into

13 reforms that are worthy of our great nation.  Thank

14 you.

15           CO-CHAIR REILLY:  Good morning.  Today marks

16 the conclusionary phase, the last time that this

17 Commission together will deliberate in public on our

18 responsibilities, and we will consider in the course of

19 the day the recommendations that the staff's work has

20 presented to us and will advocate to us.  I want to say

21 that this is as good a staff as I have ever worked

22 with.  I think it's a tremendous tribute to the

10

1 executive director Richard Lazarus and to the other

2 members of this extraordinary team that they have

3 displayed the energy, the creativity, the

4 resourcefulness and the investigative congeniality

5 which marks their best work.

6            The fact that we are as prepared as we are

7 after just four or so months of work by the Commission

8 is a great tribute more than to anyone else I think to

9 the staff itself.

10            Today we'll have staff presentations and

11 then deliberate on the safety culture, on regulatory

12 oversight, on environmental review, on drilling in the

13 Arctic and on oil spill response.  I am struck myself

14 by the evolution in my own thinking in the course of

15 the time that I have spent serving on this Commission.

16 I came into it persuaded, as I think most people in the

17 oil and gas industry may still be persuaded, that this

18 was a case of a company with at least a five-year

19 history of severe safety challenges and misbehavior and

20 that we were dealing with essentially a rogue company.

21 I think it has been conclusively and indisputably

22 established that we have a bigger problem than that.

11

1            Three major companies, as Senator Graham

2 just observed, were heavily involved in the decisions

3 that are most questionable that were made on the

4 Macondo rig, and this perception in some quarters of

5 the oil and gas industry that Macondo was the

6 consequence of one company's bad decisions simply

7 doesn't stand.

8            Our investigative team concluded that three

9 major companies were fully implicated in the

10 catastrophe, and our staff further reported that other

11 companies had no effective containment preparations and

12 laughable response plans that promised to look out for

13 any polar bears or walruses that happened on to the

14 scene.

15            The poor state of containment and response

16 plans and capability in the Gulf of Mexico is

17 indisputable evidence of a widespread lack of serious

18 preparation, of planning, of management.  That culture

19 must change.  It must change for so many reasons for

20 the good of all of us.  It must change, among other

21 reasons, for the good of the oil and gas industry.

22            Reflect for a moment on this.  A recent

12

1 Commission paper noted there was a point in the

2 management of this crisis when industry experts feared

3 the entire 120 million barrel reservoir might seep

4 through the ocean floor and wreak total havoc.  I would

5 ask you to take a moment to reflect on this.  What

6 would we be talking about today if the well couldn't be

7 capped?  If it was still pumping 60,000 barrels a day

8 into the Gulf, if the shores of Gulf Resorts in

9 Mississippi, Alabama and Florida had been smothered

10 with oil and if the videos were still being shown 24/7

11 on every cable network and news website around the

12 world, I can assure you we wouldn't be here debating

13 how long it will take to jump start the permitting

14 process in the Gulf or the Arctic.  We'd be having an

15 existential conversation about whether offshore

16 drilling should ever be permitted in US coastal waters

17 again.

18            Even the companies with fine safety and

19 environmental management systems, and we have heard

20 from them and we have studied and come to admire those

21 systems, these companies that were not implicated in

22 the Macondo explosion themselves nevertheless found
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1 themselves shut down in the Gulf because of other

2 companies' mismanagement because of decisions over

3 which they had no control.  The failure of three

4 companies on one rig ended up shutting down 33, and

5 that was a risk that even the best risk management

6 systems did not anticipate and did not control.

7            So let me say as emphatically as I can the

8 oil and gas industry needs to embrace a new safety

9 culture.  The series of decisions that doomed Macondo

10 evidenced a failure of management, and good management

11 could have avoided the catastrophe.

12            A new safety culture is important.  It is

13 not enough.  Drilling for oil in deep water is risky,

14 but so is flying or operating submarines and nuclear

15 reactors.  The systems and the industry safety -- the

16 systems represented in an industry safety institute

17 particularly of the sort that the nuclear industry has

18 developed, the Institute For Nuclear Power Operations,

19 particularly offer useful lessons on how to ensure

20 management that is judged and incentive to implement

21 best practices and called out when it doesn't.

22            Commission staff have identified a whole

14

1 range of issues to which we must respond.  I think that

2 the self-interest of the oil and gas industry that

3 considers it does have superior systems of safety and

4 management lies in the reassurance that they could

5 obtain with a safety institute the reassurance that the

6 laggards in accident-prone companies can be brought up

7 to a higher standard by their peers.  That is the

8 history of other industries which have confronted

9 serious catastrophes.

10            Well, the essential foundation of good risk

11 management is high quality, no-nonsense regulation.

12 Staff presentations and staff investigations have made

13 clear, as have other investigations, that federal

14 regulators and inspectors have failed utterly to keep

15 abreast of the profoundly sophisticated technologies

16 involved in deep water exploration and development.

17            To protect the public interest the Interior

18 Department will require more funds, more inspectors,

19 more engineers, more professionals who know the oil and

20 gas industry and are the equal of the industry

21 personnel they regulate.  It is widely acknowledged

22 that the generation of revenue has driven the old MMS,

15

1 and it took in a lot of money, billions annually.  The

2 money from oil and gas leases should be more than

3 sufficient to finance the agency reformation that is

4 needed.  Secretary Salazar has recognized the need to

5 separate leasing and revenue generation from

6 environmental and safety regulation.

7            We will consider today whether to recommend

8 that he go further and construct an impenetrable wall

9 with environmental and safety regulators insulated from

10 those who auction and lease and manage the money those

11 activities generate.  That is what other countries have

12 done, UK and Norway most recently after their own

13 disasters.

14            A word about the proposals we are

15 considering.  We meet at a time of national

16 preoccupation with reducing federal expenditures.  We

17 are sensitive to the realities of the country's fiscal

18 precariousness.  Neither a safety case nor a safety

19 institute need entail federal appropriations or even

20 congressional action, and the improvements in the

21 Interior Department's regulatory capability are we

22 believe relatively modest, and failure to upgrade the

16

1 quality of federal regulation would be a national

2 scandal.

3            As both the CEOs of Exxon Mobil and of Shell

4 have observed, industry requires a competent regulator.

5 I call on the industry to support in congress the

6 increase in resources BOEMRE so badly needs to become

7 competent.

8            Oil is a strategic resource and is important

9 to the security and the economy of the United States.

10 My own experience with the industry leaves no doubt

11 about the industry's technological savvy and its

12 ability to manage risks and to fuel the economy.  We

13 are not dealing here with a sick or failing or

14 unsuccessful industry but with a complacent one.  The

15 industry created Marine Well Containment Corporation as

16 an important industry commitment that addresses

17 shortfalls in containment.  We need more such

18 initiatives.

19            So we will now hear presentations about the

20 shape that some of these initiatives might take and the

21 recommendations that the Commission will consider.  And

22 we will begin with Nancy Kete.  Welcome.
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1           MS. KETE:  Thank you.  Good morning,

2 co-chairs, commissioners and colleagues.  Over the next

3 two days you will receive many staff recommendations

4 for improvements the government can make in its

5 oversight of safety and environmental protection of the

6 resources affected by oil and gas activities, but in

7 this first panel we're going to focus on the front

8 line:  On industry itself, the companies who invest and

9 explore, use energy resources to meet the demands of

10 American consumers.

11            These activities take place on public lands

12 and in public waters and, frankly, as we've been

13 talking about, industry needs to do a better job

14 protecting lives and livelihoods when they undertake

15 these activities.  To look ahead to the end of this

16 session, we're going to end with recommendations that

17 you, the commissioners, challenge the oil and gas

18 industry to up its game, to help each other and to hold

19 each other accountable for accident prevention and

20 preparedness to respond to and contain accidents that

21 do happen, because as Macondo demonstrated and as we'll

22 show in the course of the presentation it wasn't just

18

1 Macondo.  They're not up to the task.  They're not

2 prepared for the task, and this could happen again if

3 they don't change their culture and change their

4 preparedness for another accident.

5            But before we get to the recommendations my

6 colleague Rich Sears is going to start us off.  Rich,

7 as you know, is the senior science advisor to the

8 Commission, and he's going to start us off with the

9 first part where we recognize that Macondo was an

10 avoidable accident.

11           MR. SEARS:  Thank you, Nancy.  I want to take

12 us through the first part of this agenda and look

13 specifically at the accident, and in doing that I'm

14 going to go back to where we've pretty much left off in

15 November, and it was with this slide where we

16 summarized seven what we call managerial conclusions,

17 conclusions that we come to from the investigation

18 looking at how the work was done at Macondo.  Much of

19 what we said in the November hearing in terms of the

20 accident investigation was about the what:  What they

21 did, what they didn't do, what they could have done.

22 And then we closed with the how, and the how is very

19

1 important because it's how these organizations

2 functioned at Macondo, how they carried out their work,

3 how they undertook operations that ultimately mattered,

4 and it's where when I finish with this short story of

5 kind of getting under the skin of that and looking at

6 it and developing it a little bit, Nancy is going to

7 talk about how the industry might do this differently

8 and might do it better in the future.

9            Now, you've seen these seven conclusions.

10 We're not going to go through them again, but they can

11 be summed up very simply, and Commissioner Reilly, you

12 basically said this in your introduction, that this

13 investigative team found that mistakes and oversights

14 led directly to the blowout, and they were the result

15 of management failures by three companies:  BP,

16 Halliburton and Transocean at Macondo.

17            It's a very clear statement, very important

18 statement, and there's no mincing words about it, but

19 we need to examine it a little more closely to

20 understand really what it means to think about how we

21 move forward, and I'll start here.  Offshore deep

22 water, offshore exploration particularly, it's a very

20

1 complex business, and it's a very complex business that

2 carries with it risk, inherent risks in operating in

3 deep water far offshore remote locations, and these

4 risks have to be managed.  They have to be managed very

5 carefully.

6            When you're out on one of these facilities,

7 you really have two things at your disposal to manage

8 these risks.  You have the people.  You have the people

9 with their experience, their training, their knowledge,

10 their instincts, and you have processes, processes that

11 support those people that allow them to do their job,

12 to function in complex environments and to think beyond

13 the task at hand, and it's the people and the processes

14 together that make the system work and make the system

15 work safely, and what we found in terms of the risk

16 awareness and risk management at Macondo was that BP in

17 particular had, their management systems that were on

18 display as we've looked at the Macondo incident, did

19 not ensure that the team was able to identify and

20 properly evaluate the risks that they were even

21 creating with their own decisions.  They were not able

22 to look at the risks holistically and evaluate them in
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1 the context of a complex system, and very specifically

2 and a result of this there were a lot of changes made

3 to the well plan, to the well program and operations

4 that we described in November, changes in the last

5 month of operations prior to the blowout, and these

6 changes themselves created risks that were not and

7 could not be adequately addressed by the Macondo team.

8 So it's a very, very critical conclusion that we came

9 to.

10            Even if you have the risks clearly

11 identified, you have to make good decisions about these

12 risks.  You have to have them before you in a framework

13 that allows you to consider them properly, and as I

14 said earlier, holistically and in the context of a

15 complex system, and it appears from our investigation

16 that there were many key decisions made by the Macondo

17 team, and when I say the Macondo team, I'm speaking of

18 a very extended team that included people on the rig

19 from many companies, people in offices in many

20 companies, that key decisions were made by the Macondo

21 team without formal risk analysis and sometimes without

22 internal expert review, and at Macondo there were

22

1 several key decisions that in one case or another

2 addressed one risk, tried to minimize the risks

3 associated with one aspect of the decision without

4 realizing that in other ways they may have and in some

5 cases did increase the overall risk profile of the

6 operation they were undertaking.

7            In other cases they failed to take full

8 advantage of shore-based expertise.  There were not

9 necessarily processes in place that encouraged them to

10 call home for help and rely on very experienced people

11 outside of the rush of the business to help them make

12 complex decisions.

13            In many cases they showed an over-reliance

14 on individual preferences and experience that we found

15 in the documentary evidence, comments like, Well, I've

16 seen this before and, to explain a very complex set of

17 data around the negative pressure test, or I have

18 always done it this way so, to explain how, again, a

19 complex test is done.  And when you fall into that

20 trap, it gets to the last bullet here that you really

21 are putting aside the guidance that's available from

22 established best practices, industry best practices,

23

1 it's a very large industry, a lot of activity, a lot of

2 competent players, and even the companies' best

3 practices:  BP, Halliburton, Transocean.  In some cases

4 we found that these best practices in regard to some of

5 these tests didn't even exist and weren't well spelled

6 out for the people to act on.

7            So this lays the foundation of not just poor

8 risk awareness but of poor decision making around the

9 data they had, and at the heart of poor decision making

10 comes communication, and here, you know, communications

11 is real important.  I'm going to say in this world of

12 deep offshore operations there's very little that goes

13 on on these platforms, on these rigs, that is a

14 spectator sport.  This is not about sending e-mails and

15 sitting back and waiting for a response.  This is about

16 engaged communication, two-way sharing of information,

17 and this is one of the, for me at least, having been in

18 this industry for several decades, it's actually one of

19 the troubling things about our conclusions is what we

20 found is there are ways of communicating around these

21 operations between operator and contractor and between

22 contractors themselves where information is partitioned

24

1 and shared selectively, sometimes all for good reason,

2 at least thought to be for good reason on the day, it's

3 highly competitive information or it's not deemed to be

4 necessary or it's not their responsibility to make the

5 decision, but when information in this complex

6 environment is partitioned like that, you run the risk

7 that the people that could be involved, that should be

8 involved that could add to the deliberations and the

9 decision making are not involved, and the decision

10 making is consequently not as good as it should be.

11 And what we found, indeed, in many cases is that BP,

12 Transocean, Halliburton failed to communicate

13 adequately internally amongst themselves.  Within the

14 individual companies they were not always sharing

15 information, calling in experts, engaging, and they

16 certainly, there are many instances where they did not

17 share information from operator to contractor, and

18 certainly between contractors information was not being

19 shared, and as a result individuals were making very

20 important decisions about the operations, about the

21 safety of what was happening on the rig.  They're

22 making these decisions without fully appreciating the



NATIONAL OIL SPILL COMMISSION MEETING
CONDUCTED ON THURSDAY, DECEMBER 2, 2010

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

7 (Pages 25 to 28)

25

1 context in which they were being made or even the

2 importance of a particular decision.

3            Now, I want to quickly go down a level and

4 look at an example, and cement is actually a good place

5 to look in the business of this deepwater well and

6 particularly cementing the production casing.  The

7 reason we chose cementing is because it's a number of

8 operations that extended over a period of time, and in

9 fact they're operations that involve all of the, all

10 of, many of the companies at least out on the rig and

11 certainly involved the three players, BP, Halliburton

12 and Transocean.

13            And when we look at the cement testing, this

14 was testing of the cement slurry and components

15 themselves prior to that cement being pumped into the

16 well, what we found is that management processes in

17 place at Halliburton and BP did not ensure that the

18 cement was adequately tested before it was pumped into

19 that well.  Halliburton didn't have the controls in

20 place to initiate testing soon enough and did not have

21 the controls in place to make sure that the test

22 results were properly communicated to the operator BP

26

1 who was ultimately responsible for what was happening.

2            In some cases, in one case in particular, it

3 appeared to us, appears to us that the test was

4 undertaken so late that the test results were not even

5 available to Halliburton prior to the pumping of the

6 cement.

7            This is important, and it's even more

8 important that BP personnel having engaged in e-mail

9 dialogue prior to this about the importance of this

10 cement job, the cementing of the production casing,

11 that they authorized the pumping of the cement without

12 actually knowing whether this test data had been

13 received, without reviewing it, without rigorously

14 vetting it, and we could not find that there was an

15 engaged conversation discussion between the players

16 about it.  And so, again, it's failures of management

17 certainly about this particular area.

18            And then after the cement was pumped they

19 continued in really poor communication.  BP,

20 Halliburton employees had had many discussions about

21 the complexities of this cement job, the fact that it

22 was a very low-volume cement, all the things we talked

27

1 about in November, the difficult pressure environment

2 at the bottom of the well.  But in doing this they did

3 not necessarily communicate all of these issues with

4 each other.  They again selectively shared information

5 and certainly did not share a lot of this information

6 with the rig crew.  The rig crew who had some

7 responsibility for monitoring the safety of this well

8 and being aware of the state of the well didn't even

9 know some key information about the cement job, that it

10 was a key component of the state of this well, and the

11 well-site leaders and Transocean crew didn't consult,

12 we could find no evidence that they consulted on shore

13 experts about the interpretation of very confusing data

14 from a very complex series of negative pressure tests,

15 and as a result they were making decisions and, again,

16 communication, poor communications were at the center

17 of it, and we do believe that had this been done

18 differently, had the conversation on the rig about, for

19 example, the negative pressure test been instead of,

20 instead of being, Well, I've seen this before and, if

21 instead the conversation would have started with, Well,

22 look, you've got high pressure hydrocarbons at 18,000

28

1 feet, something like 13,000 psi, we have a very

2 difficult cement job we just pumped, we've had lost

3 circulation, we had difficulty converting the floats,

4 we had a long list of things that we discussed in

5 detail in November; had that conversation occurred, we

6 believe that the Macondo blowout could have been

7 prevented.  A very different kind of conversation on

8 the rig at the time could have prevented this incident.

9            So when you come back to decision making,

10 the bottom line is you can't leave it to chance.  You

11 can't hope that the right conversation happens at the

12 right time with the right people.  Again, you have to

13 have processes in place that allow these people to come

14 together that encourage and in fact insist that these

15 people come together to consider the complexity of what

16 they're undertaking, and given the risks in the

17 deepwater drilling companies have to create these

18 processes and policies.  They have to enforce them.

19 This has to be the way the business is done, and if

20 they don't do this, the risk is that the time pressures

21 that are inherent in these big expensive operations are

22 going to bias decisions in favor of efficiency and time



NATIONAL OIL SPILL COMMISSION MEETING
CONDUCTED ON THURSDAY, DECEMBER 2, 2010

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

8 (Pages 29 to 32)

29

1 and cost savings, and it's just a very natural outcome

2 of not looking at it clearly and systematically, and we

3 found that BP did not have these policies or systems in

4 place, or if they did, they weren't applied in the

5 Macondo case; they weren't used; they weren't enforced;

6 and there's not evidence across the board that there

7 was good systemic thinking about what they were doing.

8            Now, we talked, in this context we talked

9 briefly in November about a number of decisions that

10 had been made which ultimately did result in time

11 savings on the rig, and reference was made to a chart

12 that was made very much at the last minute.  It was

13 still a work in progress at the time of the November

14 hearing.  This is that chart.  This is a preliminary

15 version of that chart.  We're actually working on it

16 now to improve it.  We found there are errors on it in

17 the sense that it certainly could be made clearer and

18 more complete, and an updated version of this chart's

19 going to be available very shortly which we'll share

20 with the Commission, but when we look at this chart, on

21 the left-hand column under decision these are again the

22 things we talked about in the November hearing about

30

1 centralizers, about the cement job, about various tests

2 that were done or were not done, and many decisions

3 made about these, and in particular decisions that were

4 taken turned out to be riskier than alternative

5 decisions and in most cases saved time during the

6 operation.

7           CO-CHAIR REILLY:  The updated chart does not

8 I would assume take away from the conclusions that are

9 drawn in those columns?

10           MR. SEARS:  No.  The updated chart is being

11 updated for completeness and clarity mostly.  There's a

12 little bit of redundancy on this chart, and there are

13 things that we think just plain could be worded better,

14 but the conclusion is the same, and the conclusion is

15 important.  Many decisions taken on the rig one at a

16 time turned out to add risk to the whole operation.

17 The result of that decision there was some time saving

18 involved.  Whether that was a primary driver or not is

19 not the point, but in the end, if you look at the

20 right-hand column, all of these companies were involved

21 either as the primary decision maker or involved in the

22 decision making process.

31

1            So when we sum all of this up, we have,

2 which frankly for me is a very disturbing conclusion:

3 That better management systems at Macondo by these

4 three companies certainly would have prevented this

5 blowout by improving the ability of the people on this

6 rig to identify the risks that they faced, to manage

7 them, communicate them and address them properly.

8            This is a very difficult thing for me to

9 say, frankly.  I've worked in this industry for more

10 than three decades.  I was one of these managers, and

11 to think that these three companies screwed up like

12 this bothers me, but it is, it is the conclusion of our

13 work that we found, and it's from here that I'm going

14 to hand it back to Nancy who's going to talk about what

15 this means in the context of trying to create a proper

16 safety system and try to build an environment where

17 this work can be done better.

18           CO-CHAIR REILLY:  Thank you.

19           MS. KETE:  Any very brief questions or

20 comments from Rich now before we go into the next part?

21           MR. BOESCH:  Rich, in this summary table,

22 chart, the negative pressure test isn't specifically

32

1 listed.

2           MR. SEARS:  It's not, and again, as I said,

3 this is a preliminary chart, and that's -- in the

4 revised version we have added the negative pressure

5 test.  Thanks for asking about that, because again, in

6 the negative -- it's all complex because the negative

7 pressure test wasn't necessarily carried out swiftly.

8 It was debated over a six-hour period, but at the end

9 of the day they chose to move on, and there could have

10 been more debate, extensive debate and thinking about

11 what is actually, what is exactly happening here, and

12 other ways, maybe this negative -- for example, maybe

13 this negative pressure test didn't actually confirm

14 that the cement is good.  How could we, what could we

15 do to further evaluate the quality of the cement job?

16 That is a decision that could have been taken, and it

17 certainly would have added time to the whole process.

18 It was a decision that was not made.

19           CO-CHAIR REILLY:  Dr. Boesch misses nothing.

20           MR. SEARS:  Thank you for asking.

21           MS. KETE:  Okay.  So we've just talked about

22 sort of what we've gotten out of our own investigation
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1 of what happened at Macondo, and at the same time we've

2 been trying to look at the context of that.  What do we

3 know about investigations of previous accidents or

4 investigations or looks at the three, first of all, at

5 the three companies that were involved at Macondo, and

6 this is a slide that shows that BP which is one of the

7 world's largest integrated oil companies and it's the

8 largest company in the Gulf of Mexico deep water, it

9 has a history of cost cutting and resulting problems

10 associated with that across all its business segments

11 over many years, and this suggests to us systemic

12 corporate culture issues.

13            So going back just to 2000, there were, at

14 the Grangemouth Refinery complex there were incidents

15 that I'm going to show you about in a minute that

16 turned out to be very similar to Texas City Refinery,

17 but in between that they had problems at a production

18 platform in the Gulf of Mexico called the Forties

19 Alpha, and then after Texas City Refinery they had

20 problems with their Thunder Horse Platform which was

21 related to poor materials.  It was an engineering

22 problem, and then just after Texas City which is the
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1 most famous problem that BP had in the United States

2 they discovered really serious problems with the

3 pipeline in Prudhoe Bay up in Alaska.

4            We've been talking about the Deepwater

5 Horizon which overshadowed the fact that they had

6 chemical leaks, exposures, serious exposures at the

7 fence line at Texas City Refinery again this summer,

8 and then there's just been reporting from their own

9 self-investigation about really serious problems with

10 their pipelines across Alaska.

11            So all this adds up to give us the

12 impression that the safety lapses do appear to be

13 chronic with BP, and it's about system safety

14 engineering and safety culture and that company still

15 needing improvement even though they're making a lot of

16 effort to improve it and they're investing a lot to

17 improve it.

18            So just to blow up a couple of these, and

19 these are taken from previous accident investigations

20 like our own, the UK Health and Safety Executive looked

21 at the -- there were a series of three incidents at the

22 Grangemouth Complex Refinery and chemicals, and the
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1 stress here I want to point out is that they found that

2 it was weaknesses in the safety management system that

3 over a period of time contributed to the succession of

4 events that resulted in the failure.  That was about

5 one particular event, but then they reached virtually

6 the same conclusions about the other two events, and

7 these all happened over the course of about a month.

8            And then in investigating the Texas City

9 Refinery explosion the US Chemical Safety Board found

10 that at Texas City the tragedy was an accident with

11 organizational causes embedded in the refinery's

12 culture.  Certainly the Chemical Safety Board looked at

13 all the technical causes of the accident.  I'm pulling

14 out the comments that speak to management culture and

15 organizational causes.  And they went on to find that

16 these organizational causes linked the numerous safety

17 system failures that extended beyond the unit that had

18 trouble, and I'm imagining you're hearing an echo of

19 what Rich just told you is these combinations of

20 problems that link up within this failure as a failure

21 of a safety system.

22            As you all probably recall, BP itself
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1 commissioned a panel to look at what went wrong and how

2 they can change it after Texas City, and this Baker

3 Panel as it's called noted similarities between

4 Grangemouth which is in the UK and the Texas City blast

5 including the lack of management, leadership and

6 accountability, and just to highlight, the poor

7 understanding of and a lack of focus on process safety,

8 and the panel concluded that in its response to

9 Grangemouth BP missed an opportunity to make and

10 sustain company-wide changes that would have resulted

11 in safer work places, and I want to highlight here that

12 I think a failure, well, that the -- whoops, sorry.

13 I'm ahead of myself -- that I think it's important for

14 us and for everybody who's paying attention to this

15 accident to make sure that the lessons of Deepwater

16 Horizon are learned across the whole industry.

17           CO-CHAIR GRAHAM:  Nancy, can I ask a

18 question --

19           MS. KETE:  Of course.

20           CO-CHAIR GRAHAM:  -- before we leave BP.  You

21 said that you thought that BP had instituted some

22 practices now that would improve the situation.  I
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1 notice the last sentence in the Baker Panel item is

2 untimely completion of corrective actions from audits,

3 peer reviews and past incidents investigation.  What is

4 our evaluation that leads to the conclusion that they

5 have made significant improvement?

6           MS. KETE:  They have sent us a summary of

7 what, how they're handling safety improvements, and we

8 -- for example, after Texas City one of the

9 recommendations was that they have an independent

10 evaluation of their safety management systems, and they

11 did hire this independent, I think it's called an

12 independent investigator or independent evaluator who's

13 preparing annual or biannual reports, and in reviewing

14 one of those reports we found that they're making

15 progress in a number of areas, and they're not making

16 progress in other areas.  So I think it would be unfair

17 to the company to say that they are not paying

18 attention and that they're not trying, but I also think

19 it's fair to take a look at Macondo and to say, to

20 conclude that they just haven't gotten there.  They

21 haven't been able to completely reform and come up with

22 a new safety culture that would have avoided, that they
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1 weren't able to avoid Deepwater Horizon.  So they have

2 an operation management system which I think they would

3 like to be like Exxon Mobil's operation, I think,

4 operational integrity management system that Mr.

5 Tillerson told us about at the last hearing.  I'm not

6 in a position to say if it's good enough or how

7 comparable it is, but they've invested in a number of

8 efforts in light of the Texas City blast and the

9 recommendations that came from it.

10            So then just some things that we've learned

11 about Halliburton which is the world's largest cementer

12 in the oil field cementing business, and it's a

13 significant part of Halliburton's total global

14 business, and the comment I have here is that for all

15 of its experience they prepared cement for BP which is

16 one of its largest clients that repeatedly failed

17 laboratory tests, and then the Halliburton managers on

18 shore let its own team, Transocean and BP continue with

19 the cement job without timely and positive stability

20 results, and it begs the question for me is if you have

21 all this experience and you're the largest in the

22 field, how do you -- how does that happen?  How do you
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1 continue to let something go forward when you're not

2 absolutely sure that you're providing the best?

3            And there was a large explosion on a rig off

4 the northern coast of Australia in August of 2009, and

5 the accident inquiry just officially came out last

6 week, and it confirmed that cementing problems led to

7 the blowout, and the specific problems were different

8 at Montara than they were at Macondo, but in both cases

9 management processes by the operator who holds ultimate

10 responsibility and Halliburton failed to ensure that

11 the crew achieved a good cementing job.

12            And then we have Transocean which is the

13 world's largest deepwater driller, and they have their

14 own safety culture problems.  In February of this year

15 the UK Health and Safety Executive accused the

16 company's offshore managers of bullying, aggression,

17 harassment, humiliation and intimidation towards their

18 staff, I have to add, according to one of the industry

19 trade journals that had seen a copy of the report.  And

20 also in response to a series of serious accidents and

21 near hits within the Transocean global organization the

22 company contracted Lloyd's Register to review its
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1 safety management and its safety culture, and of the

2 four North American rigs that Lloyd's visited the

3 Deepwater Horizon had the highest scores.  They were

4 really in the middle of a five point scale; twos and

5 threes; and then on the next page I'm going to show you

6 that of the comments that Lloyd's collected on hazards

7 identification, on the risks and how the crews managed

8 them looked really strikingly similar to what our

9 investigators found at Macondo.

10            So these are quotes coming from the Register

11 report, that they found a fundamental lack of hazard

12 awareness underpinning many of the issues in the North

13 America Division; the Transocean supervisors and rig

14 leaders themselves believed, and these are quotes that

15 they found, "that the work force was not always aware

16 of the hazards they were exposed to, that risk

17 management plans didn't always identify relevant major

18 hazards related to the task, that risks posed by

19 identified hazards were not fully understood, that

20 emerging hazards during task execution and hazards with

21 a changing risk level were not always detected or fully

22 appreciated, and that the crews didn't always know what
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1 they don't know.  So the front line crews seemed to be

2 working with a mindset or were potentially working with

3 a mindset that they believe they're fully aware of all

4 the hazards when it's highly likely that they were

5 not," and I think that's really eerily similar to what

6 Rich was describing as was going on at Macondo.

7           MS. MURRAY:  So Nancy can I ask, were these

8 supervisors and rig leaders mostly on shore?  Because

9 rig leaders implies that they're also on the rig.

10           MS. KETE:  These were all over.  They looked

11 -- I'd have to come back and answer you.  These were on

12 the rig and on shore, and I remember from reading the

13 report that the answers were quite different on the rig

14 versus on shore, and there were a lot of, again, to be

15 clear, there were a lot of positive responses.  There

16 wasn't -- it wasn't a uniformly negative audit.  There

17 were a lot of good cohesion.  There was a lot of trust

18 in the managers on the rig.  They felt like they had a

19 really good safety culture.  They felt like the high

20 majority of the people working on the rig felt like

21 they had the ability to stop if something was

22 dangerous, but that contrasts with these kinds of
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1 comments which is they weren't necessarily sure that

2 they would know when something was too hazardous to

3 continue.

4           CO-CHAIR REILLY:  Don.

5           MR. BOESCH:  Yeah.  Before we go on to the

6 international scene.  I wonder if on the Halliburton

7 issue, do you know, is there a corporate protocol that

8 requires that they have satisfactory tests conducted

9 and approved and accepted before they actually do a job

10 and cement a job and communicate the test to the oil

11 company?

12           MR. SANKAR:  We've asked Halliburton to

13 provide those materials.

14           MR. BOESCH:  You don't have them yet?

15           MR. SANKAR:  We don't have them yet.  We

16 don't know whether they aren't there or they just

17 haven't been provided.

18           CO-CHAIR GRAHAM:  Can I -- we are about to

19 turn to a page that has Gulf of Mexico accidents and

20 incidents.  How confident are we that indicators of

21 safety are being fully reported?  For instance, you

22 raised the question of is the crew culturally willing
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1 to pull the plug on the operation if they see a

2 dangerous situation.  Do we have data as to how

3 frequently that has occurred on the rigs in the Gulf of

4 Mexico?

5           MS. KETE:  I haven't seen any data on that.

6 I think that it would take surveys, and there might be

7 surveys done by companies.  Like the Lloyd's Register

8 report is a private report produced for one company

9 that was trying to improve, understand and then improve

10 its own safety culture.  The reporting is very uneven.

11 It's not done the same across countries with respect to

12 official reporting by companies to a regulator or a

13 safety authority.  So I would say that we don't have

14 very strong confidence that we have a comprehensive

15 global understanding of accidents probably better, but

16 near-misses I don't think we have a good base line of

17 that at all, and very importantly, for example, is in

18 the US we're not required, the US doesn't require the

19 reporting of releases of hydrocarbons which really

20 means gases because if they release oil, then it would

21 be a spill and they'd have to report that, but the

22 release of gases is an indication that you've lost
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1 control, and that should be reported and investigated

2 as a near-miss if for no other reason than it's

3 learning, that really gets -- not reporting that gets

4 in the way of having learning within the industry, and

5 I think Shirley might touch on this later on, that

6 that's something that should be changed in the coming

7 months, and other regulatory regimes do require that.

8           CO-CHAIR GRAHAM:  Could I go back a moment to

9 the Lloyd's issue.  I would assume that there's a

10 relationship between the cost of insurance and the

11 insurer's level of confidence in the safety of the

12 operation.  Is that kind of information maintained in

13 some systematic way?

14           MS. KETE:  Well, I want to make one

15 clarifying point.  Lloyd's Register is not Lloyd's

16 insurance.  They're not the same company.  They might

17 be in the same group, but I don't understand that.  But

18 secondly, we did look into the question of to what

19 extent do the underwriters, to what extent are they

20 able to discern safe from unsafe behavior?  And the

21 answer from the research was that they certainly do try

22 to look at that, but I think that they know that
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1 they're going to try harder in the future.  They

2 weren't as aware of some of these system safety risks

3 that they were taking before Macondo and Montara.

4 There are not -- there is not a well-accepted set of

5 what you might call process safety or systems safety

6 leading indicators that everybody would look at and

7 agree this company is really managing its engineering

8 system risks better than that company.  That's very

9 difficult to do today, but understanding from

10 interviews with the industry is that they will be

11 investing more in trying to discern that kind of, kinds

12 of behaviors moving forward.

13           CO-CHAIR GRAHAM:  So is what you're saying

14 that as of today insurance rates are not a particularly

15 reliable indicator of the underlying safety of the

16 operation?

17           MS. KETE:  No, not completely.  Yeah, not

18 completely.

19           CO-CHAIR REILLY:  I would just add that that

20 map and the list of incidents suggests to me a very,

21 two very important needs.  One is for standardized

22 reporting throughout the world.  It is a global
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1 industry, after all, and there aren't that many players

2 in it.  That is one, and I assume could be done by

3 international regulators meeting together to agree on

4 such standards for reporting; but secondly, it suggests

5 the need for international agreements on safety itself.

6 When you look at the very large part of the Gulf that

7 is not under United States sovereignty and one company

8 is responsible for whatever oil and gas development

9 occurs in Mexican waters, that's PEMEX, we have its

10 similar issues in the Arctic with Canada on one side

11 and Russia on the other, any one of those three

12 countries in that immediate area could affect

13 significantly the resources, the environment and the

14 wildlife and the rest of the others, and there's every

15 reason it seems to me for an international agreement on

16 safety.  Has anyone pursued that?  Is that an issue

17 with the State Department?  Is it something that we

18 should recommend?

19           MS. KETE:  I don't know if it's an issue for

20 the State Department.  I do know that there is a group

21 called the International Regulators Forum, and it's --

22 I don't know if -- informal might be too strong, but
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1 it's the members of that themselves who have gotten

2 together frequently in the past year post Macondo and

3 post Montara and they've come up with some consensus

4 recommendations really quite consistent with what

5 you're suggesting, and I have those listed in just a

6 couple of slides from now, and we'll get to them, and I

7 don't know if they're heading towards a treaty, and

8 that's something that we can investigate for you, a

9 formal treaty.  There's an awful lot though that even

10 absent a treaty, of those recommendations that

11 companies can do themselves and that national

12 regulators can do themselves and that don't need to

13 wait for a lot of formal negotiations.  They've done

14 some of them.  They've worked through a lot of what

15 they consider to be best practices and how to proceed

16 in order to stay on top of best practices as we move

17 forward, and I'd just make one more point before we

18 leave this slide is to say unfortunately a list of

19 incidents is sitting over where there will be new

20 deepwater activity very soon which is off the coast of

21 Cuba, only about 50 miles from the Florida coast, and

22 of course, our, the US operators and companies won't be
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1 involved in that directly because of our trade embargo,

2 but that's going to be one of the next sites of --

3           CO-CHAIR REILLY:  We understand that GasProm

4 is likely to be the company that's preferred there, so

5 it would be very useful to have a relationship, if not

6 with Cuba, at least with GasProm on their international

7 operations because obviously we have a lot riding on

8 it.

9           MS. KETE:  Right, and China, the Chinese will

10 be involved and I think the Spanish will have the

11 lease, if that's what it looks like.  So this is just

12 up here.  It's not exhaustive.  It just illustrates

13 that Macondo wasn't the black swan.  It wasn't a fluke.

14 There's a lot of losses of well control, a lot of

15 blowouts.  There's loss of life out there and a lot of

16 near-misses, and this isn't even a complete list.

17 There's a much longer list of incidents out there on

18 the shelf that have been serious enough to trigger a

19 panel investigation.

20           MS. BEINECKE:  Nancy, can I just ask a

21 question of you and Rich.  When you look at the list of

22 incidents and you look down the list of names, some of
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1 them are the large oil companies that we are familiar

2 with.  There are many other names that aren't as well

3 known, at least to the general public.  So does this

4 indicate, are these independent contractors, smaller

5 companies?  I mean I think coming to the issue of the

6 risk profile and whether the companies have the

7 resources to manage the risk, can you just go through,

8 perhaps reflect on what this list indicates as sort of

9 the range of size companies that are participating out

10 there?  Because I think that, you know, there's some

11 sense that only the large majors are out there

12 operating in these very high risk situations, but this

13 indicates a much broader range of companies, and

14 because I'm not familiar with them I wonder if you

15 could just elucidate that.

16           MR. SEARS:  Yeah.  It is a very diverse list

17 for sure.  There are very large companies on there, BP

18 for example.  A lot of the medium size -- well, and

19 Chevron is a large company; a lot of the medium size

20 companies, Anadarko.  I would consider in terms of the

21 offshore companies like Devon and Mariner and Apache to

22 be in that, firmly in that medium size, and then there
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1 are some rather small operators, independent operators.

2 They're not insubstantial companies.  They have

3 significant market capitalization and they're fairly

4 active, and they produce a lot of oil and gas, but

5 they're nowhere near the scale.  A couple orders of

6 magnitude separate the top of the scale from the bottom

7 if you look at market capital revenues or production.

8 So it is a diverse list.

9            Now, one of the things about this list as I

10 was looking at it and I was thinking, there are many of

11 those companies that don't exist anymore because

12 they've been absorbed by others even on that list, and

13 that's another aspect of this business in that it's a

14 very sort of vibrant ecosystem of companies and assets

15 out there, and that's part of what makes it complex.

16           CO-CHAIR REILLY:  Cherry.

17           MS. MURRAY:  I was going to ask how many of

18 those that you know are self-insured.

19           MR. SEARS:  On that list?  I don't know, but

20 I would guess that two at least, BP and Chevron.

21           MS. MURRAY:  The big ones.

22           MR. SEARS:  The big ones for sure.  The
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1 others, you know, I don't know what self-insured means

2 in this context.  I don't know that you can actually go

3 out and buy tens of billions of dollars worth of

4 insurance.  I don't think you can.

5           CO-CHAIR REILLY:  Did anyone walk away from

6 the liability, any of these companies?

7           MR. SEARS:  I don't know, to be honest.  I

8 can't say.  The ones that -- by the way, I think I can

9 say that the ones on that list that don't exist I don't

10 think it's because of these incidents.  It's because

11 they were absorbed by something else.  So it wasn't --

12 I don't think that is an issue, but I don't know what

13 the insurance standing is of most of the companies on

14 the list, to be honest.

15           CO-CHAIR GRAHAM:  Nancy, could I ask another

16 question about this list.  I notice that from the first

17 which is a 1979 through 1999 there were a total of 12

18 incidents reported.  Beginning in two 2000 there have

19 been 21.  Now, is that a function of the data set, or

20 has there in fact been that degree of acceleration of

21 accidents?

22           MS. KETE:  I can't answer for certain, but
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1 when we put this together, when this was given to me, I

2 was told this is not exhaustive, and I think the staff

3 putting these together are trying to only put things on

4 the list that they understand enough about to put on

5 the list.  So I wouldn't draw a conclusion about

6 acceleration of accidents from the pattern here, and we

7 can do more research on this, but this wasn't a primary

8 point of our investigation; rather, just to show it

9 wasn't -- it wasn't like we've been in the Gulf of

10 Mexico for 30 years and nothing has happened until

11 Macondo.

12            I do want to make one point about the size,

13 about the range of companies, the independents versus

14 the majors and the super majors out there.  We've done

15 a little bit of work and I don't think there's any

16 reason to think that the independents are riskier

17 operators than the super majors.  They're smaller, but

18 everybody's smaller than a super major oil company.

19 Some of them are really big companies and then some of

20 them are quite small, but I don't think we have any

21 research that says they're riskier.  They don't have

22 the capitalization, and so this is a big part of the
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1 discussion that has to further happen about how to make

2 sure there's a robust, if we're going to have an oil

3 and gas industry in the Gulf, there's a robust

4 ecosystem of economic actors out there because they do

5 all serve important purposes in the economy of the

6 exploration and exploitation of the resources out

7 there, and size doesn't correlate with risk as far as

8 we can tell.

9           MR. SEARS:  Yeah.  I'd say that all of these

10 companies operate with very similar skill sets.  Many

11 of the very small companies are in fact startups of

12 people that have left the large companies and gone out

13 on their own thinking this would be an interesting

14 business to run, and so they operate with very similar

15 skill sets and even experience.  Significantly they all

16 use the same group of contracting companies, and this

17 is where the relationships between operator and

18 contractor become important because they all I expect

19 have very different relationships on how they rely on

20 the expertise of the contractors, and in our

21 conversations with contractors some of the contractors

22 so much as said that:  Well, we know who we're talking

54

1 to.  If it's a very large company with a deep bench and

2 a lot of experience in this environment, we recognize

3 that versus when we're talking to a small independent

4 that might need more of our expertise, and how that

5 plays out exactly in terms of sharing is not clear, but

6 certainly the same group of contractors are involved.

7           MR. GARCIA:  Rich or Nancy, do we know how

8 many of these small or medium size companies are in

9 ultra-deep water?  Is there any evidence of that?

10           MR. SEARS:  Of the ones that exist still in

11 this list several, I'll just say, and yes, several.

12           MS. KETE:  They were in, the independents

13 that operate in deep water, have been in to talk with

14 us, but we didn't do a head count on them.  There's

15 more than one would think when we all talk about the

16 majors.

17           MR. GARCIA:  It's obviously important when we

18 get to financial responsibility.

19           MS. KETE:  It is.  We're now going to shift

20 gears a little bit and talk about solutions and how to

21 transform, ideas for how to transform the industry

22 safety culture and make sure that they are prepared in
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1 a very practical way to practice rescue, response and

2 containment.  I thought I'd start this session with a

3 slide quoting from the, I think of him as the dean of

4 regulators, the director-general of Norway's Petroleum

5 Safety Authority, and he put it that "it's a risky

6 business," no question about it.  We've talked a lot

7 about the risks, "but the presence of risk doesn't mean

8 accidents have to happen," and then Rex Tillerson at

9 our previous hearing said "If we don't learn lessons

10 from this disaster, it will have been a double

11 tragedy."  So the next section is how do we put those

12 two ideas together.

13            I mentioned earlier in response to Bill's

14 question there is International Regulators Forum, and

15 they have very recently come up with consensus findings

16 and recommendations.  Because this is the session on

17 industry, and we'll leave the -- I'm going to focus

18 just on the things that industry can do.

19            Industry really needs to take the lead on

20 the third point, on continuous improvement, and they

21 need to take the lead on communications and learning.

22 Although there's a government role there, for the
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1 government regulators themselves and also for helping,

2 industry needs to take the lead on that.  Industry has

3 a big role in international standards and in peer

4 audits.

5            Just to spend a few minutes on this.

6 Operators and contractors have to manage their

7 companies to achieve safety objectives and continually

8 assess the effectiveness of their management programs,

9 and we talked about there really is a need for

10 indicators to identify major hazards and safety

11 culture, and worker input is also essential.  This is

12 something that's talked about less in the US than in

13 the other OECD countries, but there has to be much more

14 worker input in this whole safety system.

15            Rich talked an awful lot about how the role,

16 what the role of poor communication was in the Macondo

17 accident, and this shows up in all accidents.  It shows

18 up in all accidents in all industries.  Usually there's

19 a communication problem, and this is communications

20 among the regulators but also the operators and the

21 contractors, and some of that's communication during

22 operations but also the collection and the maintenance
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1 of comprehensive and verifiable incident databases, as

2 Senator Graham just brought up.  We certainly don't

3 have comprehensive incident databases that one could

4 learn from and rely upon.

5            And international standards.  We need an

6 effort now to identify best standards and apply them

7 internationally, and these can't be lowest common

8 denominators which is how a lot of people describe the

9 standards we have today, and these can't really be

10 options papers.  We do know how to do things best.  The

11 industry knows how to do things.  Some ways are best,

12 some ways are better, and some ways just aren't okay.

13 They shouldn't be having options papers on this, and

14 peer auditing programs should be considered for both

15 regulators and for operators, and this is part of our

16 recommendation.

17            As Bill mentioned earlier, there have been

18 other inherently risky activities or industries and

19 areas that have made the decision, that leadership's

20 made the decision that they are going to become safer,

21 and civil aviation comes to mind.  In the '50s there

22 were not a lot of passengers for airplanes.  This came
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1 out of the airline, or the airplane industry came out

2 of the war effort and they wanted a lot of people to

3 fly in them and people said, no, I don't think so, and

4 so there were just too many accidents, and so Boeing,

5 the manufacturers and the nascent airline industry and

6 the nascent regulator got together and did what it took

7 to make the industry safe to convince the consumer that

8 they could use this service safely, and we'll talk

9 about nuclear power, and then there was a tremendous

10 effort in the nuclear Navy to make sure after the loss

11 of the Thresher submarine that they would never lose a

12 submarine again, and the beginning of all this was that

13 the leadership in the industry came to the realization

14 that they were only as safe as the weakest link, and

15 they agreed to hold themselves and their peers

16 accountable for safety, and then they set up mechanisms

17 to make this real.

18           CO-CHAIR GRAHAM:  Can I make an observation.

19           MS. KETE:  Yes, sir.

20           CO-CHAIR GRAHAM:  There was another thing

21 that happened, and that was there was a dramatic

22 consolidation of, it used to be there was a dozen or so
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1 companies that made commercial airliners:  Lockheed

2 Martin, Douglas.  Today basically there are two.

3 There's Boeing and there's Airbus.  Do you think we're

4 looking in terms of achieving the level of safety that

5 we want here towards a similar consolidation and that

6 may have something to say about this issue of liability

7 insurance which has tended to revolve around how do we

8 protect the smaller companies?

9           MS. KETE:  We -- I've looked at some of the

10 recent literature and the analysts predict more

11 consolidation in the oil and gas industry.  As Rich

12 said, there's been a lot of consolidation even before

13 this accident, and the industry analysts predict that

14 there will be more consolidation.  It's doubtful that

15 it will consolidate in a healthy way down to just the

16 majors.  I haven't seen anybody who thinks that we

17 could have a healthy and efficient oil and gas

18 exploration and production industry that's just a

19 handful of companies out on the Gulf, and that comes to

20 then how we have to be careful about the liability

21 which isn't as much the issue as much as the

22 certificate of financial responsibility, how those
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1 provisions are handled, and then on the industry side

2 particularly how they're going to demonstrate that they

3 can prevent accidents and then demonstrate that they're

4 prepared if an accident does happen to respond and

5 contain it, and that's related to the marine well

6 containment is one of the proposed solutions but

7 there's another set of, sort of an industry consortium

8 that the independents are pulling together that I think

9 that the government should require and the industry

10 groups on their own should demonstrate that they have

11 the capability to get in there and respond and contain

12 a spill that does get past all of their best efforts

13 which as of now I don't think are good enough to

14 prevent a spill from ever happening.  So it will be a

15 combination of financial plus physical demonstration of

16 how to prevent there being a spill, a large spill for

17 three months.

18           MR. SEARS:  I don't -- let me make a comment.

19 I don't know if having been in the industry qualifies

20 me as an analyst, but I'll try.  I would expect that

21 the current players there will certainly be continued

22 consolidation because it's a very natural part of any
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1 business cycle, but beneath that there will always be

2 small players springing up to pick up assets that these

3 larger consolidated players just don't, find that they

4 just don't fit their business, their business model the

5 way they're capitalized.  So within the operating

6 community I think there will be consolidation, but

7 there will always be small players that create

8 themselves out of small groups of assets because a

9 small asset can sustain even a deepwater operating

10 company at a small level.

11            Where it might -- where you might not see

12 that happening is with the service companies.  The

13 service companies have been consolidating over the

14 course of time.  If you look at the landscape now, even

15 names that were active on the Deepwater Horizon rig

16 sort of cascade up to a couple of large holding,

17 holders of big service companies, and it might be that

18 the service industry sees more consolidation.  It's

19 much harder to grow a boutique service company and

20 capitalize it properly than it is to grow a very small

21 operating company.

22           CO-CHAIR REILLY:  Cherry.
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1           MS. MURRAY:  No.  I was going to bring up

2 almost that point, but also the point that I understand

3 in the airlines industry and maybe you have looked at

4 this, there is a very tight relationship between --

5 there are a lot of contractors.  There's a very tight

6 relationship between the, let me call it the operator

7 who's designing the planes and the entire design of all

8 components and contractors, and I'm wondering if we

9 could learn something from that here.  As Rich pointed

10 out, there seems to be a little bit of communication

11 mismatch between what's going on in the contractors

12 which are an incredibly important part of this

13 operation on any rig and the operator or the on shore

14 people.  Do you have anything to comment about that?

15           MR. SEARS:  Well, I think in -- if I look at

16 the analogous part of the industry, when large -- when

17 oil companies, large and small, are building

18 facilities, I think they do have that kind of close

19 relationship with the construction and equipment

20 supplier communities, and companies have developed very

21 tight alliance contracts with suppliers of equipment

22 because they found that it was a more efficient, more
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1 effective way to produce better platforms, better

2 structures, more resilient, more robust facilities.  So

3 I think there is a parallel of that in the oil industry

4 now when you look at the physical plant, but that's

5 different than the operating world.

6           MS. KETE:  I would like to do a time check.

7           CO-CHAIR REILLY:  Let's move along.

8           MS. KETE:  Do you want me to try to do the

9 rest of the slides or --

10           CO-CHAIR REILLY:  Yes.

11           MS. KETE:  So the analogy -- we did look at

12 the aviation industry, and there are a lot of good

13 analogies and more we can learn from it.  We looked at

14 the SUBSAFE, but the analogy that seems most apt right

15 now is the Institute of Nuclear Power Operations which

16 emerged from the 1979 meltdown at the Three Mile Island

17 nuclear power plant, and the first recommendation that

18 emerged from the President's commission that

19 investigated that accident created a clear social

20 mandate for the industry to improve, and I won't go

21 through what they said because I'm going to come back

22 to that.  So I won't go through what they said at this
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1 point, but I'll come back to it in a few slides.

2            INPO today is a very -- it's a 400-person

3 staff with a hundred million dollar budget.  It does a

4 lot of detailed technical work.  Two hundred-fifty of

5 its staff are technical nuclear engineers or

6 scientists, and so they add a lot of value to the

7 nuclear operators, and their influence is interesting.

8 We did sort of an informal 360 of INPO because we had

9 read a book about them, we heard from the managers of

10 INPO, but we wanted to find out for ourselves what

11 everybody thought of it.  So we talked to the former

12 chairman of the NRC and another NRC commissioner and

13 the insurers and some companies that are members of

14 INPO and some of the NGOs that follow the nuclear issue

15 and they're against nuclear power.  So the sense that I

16 get is that INPO is very important and everybody thinks

17 that we're safer because of the existence of INPO.

18            For all their technical work they give a lot

19 of technical scores.  They're all rolled up into a

20 metric from one to five, and the grades are announced

21 at a yearly meeting of all the utility CEOs, and in a

22 public setting it includes the NRC commissioners and
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1 some other outsiders.  The companies that get the high

2 scores are announced, and an INPO 1 has been described

3 as it's like the closest thing to getting an Academy

4 Award if you're a nuclear engineer or a utility CEO;

5 whereas in a smaller meeting, in a private meeting the

6 INPO 4s are announced, and that has been described by

7 companies that get them as the walk of shame, and the

8 CEOs and the chief nuclear officers who get an INPO 4

9 have to stand in front of their peers and explain why,

10 why their system is failing essentially, why their

11 total system safety engineering is not good, and

12 usually whoever is in charge, the highest level of

13 management loses their job for having an INPO 4, and of

14 course, an INPO 5 leads to the immediate shutdown of

15 the plant.  There's nobody talking about why they got

16 to an INPO 5 because that manager's lost their job.

17            Then a particular industry's scores and

18 detailed results aren't shared with anybody, I mean the

19 particular companies, aren't shared with anybody else,

20 but the lessons learned are, and those are shared

21 widely across the industry in a number of different

22 ways, and just to reiterate at the bottom, everybody
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1 complements the role -- everybody compliments, with an

2 I, the role of INPO, but most importantly they say that

3 it couldn't work if there weren't the Nuclear

4 Regulatory Commission doing its role.  So it's sort of

5 a tri-partite thing.  You've got the company being

6 influenced by both INPO and the NRC.

7           CO-CHAIR GRAHAM:  They must share information

8 with insurance companies.

9           MS. KETE:  They do.

10           CO-CHAIR GRAHAM:  What about with governments

11 that have a safety or a response obligation?  Do they

12 inform them as to the safety of the plan?

13           MS. KETE:  It's a very interesting and subtle

14 relationship.  They apparently will let the NRC read

15 the full report, but the NRC never gets control of it.

16           CO-CHAIR GRAHAM:  But I mean, for instance,

17 in Florida there are three forms of nuclear plans.

18 There's a safety response plan for each one of those

19 three.  The plan might be different if you knew that it

20 was a 1 as opposed to a 4 in terms of INPO's standard.

21           MS. KETE:  I can't answer -- I wasn't smart

22 enough to ask about the state level safety responders.
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1 The sense I get is that one can know generally what a

2 score is and one would know bad performers.  The NRC

3 might be the one to share it with the state.  I can

4 follow up to see who would know that, so I can't -- I'm

5 sorry, sir.  I can't answer your question about how

6 it's shared with the state regulators, and I know that

7 the inspections are coordinated with the other federal

8 agencies like OSHA and the NRC, and I can't imagine

9 that they wouldn't have to coordinate with the state

10 regulators also.

11            Just quickly by the numbers, for the scale

12 of INPO there are 104 units operating across 66 sites,

13 and the inspections are serious.  They are two weeks on

14 site, but the INPO inspection or audit team takes a

15 couple weeks to get ready.  Then there's a week of

16 writing the report and then having the reports

17 screened.  So these are serious efforts, and although

18 it's sort of contradictory with getting an Academy

19 Award because 40 percent of the actors don't actually

20 get an Academy Award, 40 percent of the plants now do

21 get an INPO 1, but they're not graded on a curve.  So

22 maybe it's a matter of that this has worked over the

68

1 past decades of the constant upward improvement.

2            So the recommendation we're making to you is

3 that you challenge the oil and gas industry to create a

4 similar kind of safety institute for oil and gas, and I

5 thought that the wording from the Three Mile Island

6 commission was fine.  So if you just cross out nuclear

7 and put the oil and gas industry must dramatically

8 change its attitudes toward safety and regulations, and

9 at the same time as the regulatory agency improves, the

10 industry must set and police its own standards of

11 excellence to ensure the effective management and safe

12 operation of offshore oil and gas production.  You

13 don't know how hard I had to fight the editors who kept

14 trying to fix my slide because it had a crossout in it.

15           MS. BEINECKE:  Back changes.

16           MS. KETE:  Yes, exactly.

17           MS. ULMER:  Can I ask you a quick question

18 about this recommendation.  It makes so much sense

19 based on what you've already told us, and as was noted

20 previously by the co-chairs the industry should have an

21 interest in doing this because, as you pointed out, an

22 industry's only as safe as its weakest link, but I'm
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1 trying to imagine why or how we would transition from

2 where we are today with representatives of the oil

3 industry like API basically saying we're not sure we

4 need more regulation, even this kind of regulation of

5 self-policing to a place where somebody might actually

6 get graded and have to, you know, take a walk of shame.

7 I mean that's pretty stunning stuff.  So why is it that

8 the nuclear industry was willing to do this?  I'm

9 trying to tease out of that how it could translate into

10 the oil and gas industry, and when I see the point

11 about insurance, for example, that their ability to get

12 insurance and the rates that they pay is tied to their

13 rating under the system, you can see the connection.

14 You can see at least one of what may be several

15 motivators for the industry to participate in this but

16 also to do a better job and increase their safety.

17 Again, in the oil and gas industry when you have

18 self-insured or multiple insurers and when you have

19 liability limits, you have a very different situation.

20            So if you have thought about this, Nancy,

21 can you give us a little bit of your thinking about how

22 we might get the industry to see that this is in their
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1 long term best interest, in the nation's best interest

2 and to be willing to take what could be a big risk for

3 several of them anyway, maybe many of them.

4           MS. KETE:  I think you've hit on the

5 challenge.  Of course, as a government panel you can't

6 tell industry what to do.  The question would be what

7 would motivate them.  What motivated the nuclear

8 industry to do it is they actually, I think that they

9 felt, they feared, much stricter regulation or

10 potentially even a federal takeover because, you know,

11 France operates their nuclear industry as a fed, as a

12 national system, and that wasn't an unreasonable model

13 that you might have considered.

14            I think the situation we're in now with oil

15 and gas though is that all the companies are losing a

16 tremendous amount of money.  They've worked really --

17 most of the ones that I know of have kept very high

18 costs running to not lose contracts on equipment that

19 they need and cannot lay off staff, and so they're all

20 hoping that they're going to get their permits, and

21 their permits are stuck for a lot of reasons.  The

22 overarching reason though one could explain is that the
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1 public and government doesn't trust them to operate

2 safely out there, and so I think part of this proposal

3 is do something new that shows that you're taking

4 system safety seriously and that, and looking

5 backwards, what you've had in the past doesn't do that.

6            Now, I do have to say the role of insurance

7 doesn't seem to be that important in INPO today.  It's

8 there structurally but it's not as big a driver.  What

9 seems to drive the companies in INPO presently is that

10 peer competition and the added value of INPO in its

11 reviews and its audits.  So it's there but it's not as

12 big a driver as it might have been at INPO's inception,

13 and I don't know what to say other than they're stuck

14 now.  They don't have permits.  It's becoming extremely

15 expensive for them to keep their operations going

16 without being able to actually do the work, and they

17 should recognize that there's nothing has really

18 fundamentally changed.  They don't know if everybody

19 else in there operating is going to operate as safely

20 as they each think that they are doing.  There's a

21 complacency.  I think most operators think that they're

22 operating safely, and I don't think they should be that
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1 confident in themselves.  They should undertake this

2 peer auditing to make sure that they are.

3           MR. GARCIA:  Nancy, in one of the hearings

4 API testified, and I think they suggest that they are

5 the self-policing mechanism in the industry.  This is

6 kind of a leading question, but does anybody other than

7 API believe that that would be an appropriate response?

8           MS. KETE:  Maybe --

9           MR. GARCIA:  Maybe that's a statement in the

10 form of a question.  So you don't need to answer.

11           MS. KETE:  Our recommendation is that for

12 various reasons it shouldn't be API.  As staff we would

13 recommend to you that it not be API primarily because

14 we think that this panel, this safety institute, should

15 do nothing but promote excellence in safety, and in

16 most other industries there are multiple industry

17 associations.  Like in the nuclear industry there's the

18 Nuclear Energy Institute, there's INPO, there's another

19 one, and they do different things, and this is actually

20 quite normal.  We think that the oil and gas industry

21 needs something that focuses on nothing else but

22 safety.
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1            Secondly, we think that for credibility this

2 institute can't lobby, and one of the main things that

3 API does is lobby, and every industry has a right to

4 have its lobbying organization.  It's part of the

5 American system, but this safety institute can't lobby,

6 and then the third thing is that the API is the

7 American Petroleum Institute, and we think that safety

8 in American waters and in the Arctic will be

9 accelerated faster if there's more, if there's like

10 immediate international cooperation to get to best

11 practices or excellent practices, and in that case we

12 think that it's better to create something new that's

13 really focused on the best.  So it's for those three

14 reasons that -- no, there's a fourth, and the fourth is

15 that API's own culture is a culture of consensus, and

16 we'd really like to see the industry set something up

17 that isn't based on consensus that has the kind of

18 tough love built into it that INPO has.  It can be

19 quiet tough love, but it really needs to, you know,

20 somebody needs to tell the truth to the operators or

21 the contractors that they're really not operating at

22 the top of their game.
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1           MR. GARCIA:  All compelling reasons.

2           MS. KETE:  Since you asked.

3           MR. GARCIA:  Thank you.

4           MS. KETE:  So we have moved past this a

5 little bit, but there have been a lot of voluntary --

6 the industry has been guided by both voluntary industry

7 standards and subject to government regulation and

8 oversight, as we've talked about repeatedly, and the

9 Deepwater Horizon accident showed that system hasn't

10 worked well enough.  We need something new.  It didn't

11 protect the workers.  It didn't protect the economy of

12 the Gulf, and it hasn't protected the broader public

13 interest, and again, the panel after mine or after this

14 one will detail a lot of staff recommendations for how

15 to improve the autonomy and competence of federal

16 regulators, but the question we're talking about now is

17 whether the industry can up its own game without just

18 waiting for the government to tell it what it has to

19 do, and also I want to tee up the point that I think

20 one of the co-chairs mentioned, can the companies

21 figure out that they need to support the resources and

22 policies in order to get a good competent federal
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1 regulator, and then will they demonstrate a new

2 commitment to systems safety excellence by creating

3 this complimentary institution that can relate to

4 government and to their own companies in this nuclear

5 regulatory mission and INPO relationship kind of way.

6            Okay.  So a lot of Fran's questions and some

7 of the other questions are presaged what's on this

8 slide.  People are saying there's such a big difference

9 between oil and gas on the one hand and nuclear on the

10 other, that oil industry is more heterogeneous; there

11 are more service providers, more types of technology,

12 so therefore, it's not a great model, or, and this is

13 the point that I think is more important, the industry

14 structure is much more complicated.  There's a small

15 number of very large companies and then a large number

16 of smaller companies, and so the costs of something

17 like this and the influence of something like this will

18 be more complicated, and my -- our answer to that is,

19 yes, it will be more complicated and I don't think we

20 can design this for them, but I think that they can

21 handle that.

22            There are issues of competition among,
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1 across the operators.  They're, and confidentiality,

2 but again this is about safety, and from our

3 understanding from interviewing people is that the

4 competition in oil and gas is really about the geology.

5 It's about finding the elephants.  It's about finding

6 the reserves, not about operating safely to confirm

7 through exploration that you have and then extract

8 them, and then there's a special antitrust background

9 that has to be dealt with, but it can probably be

10 managed.

11            On antitrust we just note that the industry,

12 oil and gas industry has cooperated on a number of

13 safety and technology issues in the past, and so we

14 think that they can work it out in this case, and I'd

15 just like to stress that this is an institute that will

16 be focused on safety and they should be able to work

17 out all the other technical issues.

18            The new safety institute should have a core

19 mission, as I was saying before, to achieve excellence

20 in safety, system safety across the whole industry.

21 The companies have proposed when they think about it

22 that they would have third party auditing, and I'm not
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1 entirely sure what they mean, but we think that they

2 would go to external third parties not part of their

3 safety institute like some of the third party auditors

4 that are extant today.  We would strongly recommend

5 that they build that capability within their own

6 institute for a number of reasons including that that

7 is where they get that peer relationship and also when

8 we look back at, for example, the third party auditing

9 of the food safety industry in the United States,

10 there's just issues there.  It doesn't look to be as

11 clear, without conflict of interest, as what we see in

12 the INPO relationship to the companies, and that's what

13 we'd like to see the oil and gas industry develop.

14 Because of the lobbying reason as well as the others

15 that I laid out we don't think this can be any of the

16 existing organizations, and there are many member

17 organizations, but API is the one that suggested at our

18 previous hearing that it could be them.

19            For this to work the company CEOs and the

20 boards of directors have to provide leadership, and

21 then they would ensure engagement of the employees with

22 this organization because it is going to be intrusive
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1 to work, and it has to be empowered to use real rewards

2 and sanctions to help all of the industry players

3 overcome what the nuclear Navy, SUBSAFE, the

4 organization for the nuclear Navy calls the enemies of

5 safety:  Ignorance, not knowing what you don't know;

6 arrogance, thinking you can do it without being sure;

7 and complacency.

8            But it will only be effective if the

9 companies are really dedicated to it and remember, keep

10 in mind that one company's accident affects all of

11 them.  It's cost them billions.  It can happen again.

12 If they figure out how to improve safety in all aspects

13 of the industry, this speaks to the majors and the

14 independents and the small independents and the

15 contractors.  There's a lot of value added in there

16 about working out some of these I think barriers to

17 safer operations, not just at the design phase but

18 there's something, there's some legal issues associated

19 with who can do what in order to manage risk well

20 between the operator and the cementer, for example,

21 where we're seeing the best cementer in the world, yet

22 the operator giving instructions and you have cementing
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1 problems causing blowouts.  A safety institute is a

2 good place to work through that.  It has to be

3 bureaucratically effective and autonomous.  That's a

4 kind of lame way of saying that they need to hire a

5 really good leader and they need to resource it with

6 money and staff that can get it off to a good start.  I

7 mention here that INPO really didn't get the

8 credibility that it has today across its industry until

9 they effectively got the leadership of one of the

10 utilities fired because the utility didn't respond to

11 its recommendations for improving its cautions and then

12 its recommendations --

13           CO-CHAIR REILLY:  That would do it.

14           MS. KETE:  -- to improve its safety.  So they

15 went over the leadership's head to the board of

16 directors and said you're operating a plant that's not

17 safe and got rid of the leadership, and then the rest

18 of the company started paying attention.

19            And, of course, it has to be coupled with a

20 proactive federal safety regulator, and this will help.

21 If I -- we believe that if there is this institute,

22 industry institute, it will help us get to this new
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1 balance between base line prescriptive regulations and

2 a comprehensive risk based performance that we want to

3 get to.

4           CO-CHAIR GRAHAM:  Could I ask a question.

5           MS. KETE:  Yes, sir.

6           CO-CHAIR GRAHAM:  Under proactive federal

7 safety regulator you say a single federal agency solely

8 responsible for safety.  We had a brief discussion

9 yesterday about the issue of whether you should, or

10 which is the higher value:  The singularity of the

11 regulator or the competence of the regulator

12 particularly in more specialized areas.  I was

13 interested that OSHA regulates the safety at nuclear

14 power plants.  Are there areas where specific

15 competence is required where the rule of the single

16 agency should be violated?

17           MS. KETE:  Well, I'm going to leave that to

18 the next panel because they have an hour and a half and

19 I only have five minutes.

20           CO-CHAIR GRAHAM:  Okay.

21           MS. KETE:  But I will say that we spent a lot

22 of time talking with the other national regulators
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1 about this and there are -- you -- there are -- I don't

2 want to say tradeoffs, but one has to work this out,

3 and it is a little bit complicated when you're talking

4 about how to best regulate rigs that are offshore.  In

5 the end you have to resource whatever regulator you're

6 going to put in charge with not just the financial

7 resources but the skills in order to review the permits

8 and do the investigations and the auditing, and so

9 wherever you put the authority you have to put the

10 skills to follow up on that authority.

11           MS. BEINECKE:  Nancy, I know you only have a

12 second, so if you could just comment on how you see the

13 transition.  If we make this recommendation, and I

14 think, you know, we have consensus that we need this

15 kind of a safety culture in the industry, but where is

16 the leverage to get them to actually move forward

17 quickly to do this?  Is there leverage in conditioning

18 access to certain parts of the offshore environment

19 based on whether you're a participant in a safety

20 institute where you are pooling best practices and

21 improving the standards that they're operating under?

22 Because I mean as a commission looking at the
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1 recommendation, if it's a recommendation that requires,

2 you know, their willingness to do it, fine, but because

3 it's a public resource that they're getting access to,

4 should we be considering that access to what we would

5 perceive to be high risk areas depends on actually

6 moving forward on this?  Is that something you have

7 discussed on the staff level or that we should discuss

8 here?

9           MS. KETE:  We haven't, but I think that's a

10 good decision for you to deliberate over.  Sorry.  I'm

11 punting on all your questions.

12           MS. BEINECKE:  No, that's okay.  I do think

13 it's something we should consider because otherwise

14 where's the leverage?

15           CO-CHAIR REILLY:  It's a very good question.

16 What's the relationship between 4001, for example?  Are

17 rigs certified according to 4001 standards in the way

18 that plants are around the country?  And if so, how

19 many?  I think --

20           MS. KETE:  Oh, ISO 14001?

21           CO-CHAIR REILLY:  14001, sorry.

22           MS. KETE:  No, not yet.  I'm getting a nod
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1 from Shirley.  She's been looking at those.

2           CO-CHAIR REILLY:  That rigs are not

3 certified, that they don't qualify for it or apply for

4 it or it doesn't apply to them?

5           MS. BEINECKE:  We can get an answer.

6           CO-CHAIR REILLY:  Okay.  I just wonder how

7 something like that might relate to this, but I don't

8 want to hold you up on that.  Why don't you complete

9 your presentation.

10           MS. KETE:  Thank you.  I just have a couple

11 more slides.  This is a slide that we haven't talked

12 about extensively in the industry discussion and it

13 will come up later in the presentations on response and

14 containment, but this is the industry twist on this.

15 So we know that oil is a strategic resource, and it's

16 important to our security and the whole economy, but

17 drilling in it in a reckless manner threatens American

18 lives, jobs, businesses and environmental resources.

19            It's time for a national energy strategy

20 that reflects our dedication to energy and economic

21 security and safety and environmental protection.

22 There's an industry role in this.  Industry needs to do
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1 a better job at protecting jobs and livelihoods across

2 the regions in which they operate, and these are oil

3 and fishing jobs and tourism jobs, and then the

4 environment is the natural and the cultural environment

5 that support them.  Drilling down on that, that means

6 that industry needs a strategic approach to prevention,

7 to containment and to response so that it's truly ready

8 when it's needed.

9            The two main consortia that they have put

10 together in the past don't have good records of

11 responding to big events.  One's the Alyeska consortia

12 that was ineffective in responding to the Exxon Valdez

13 spill, and then the Marine Spill Response Company was

14 underresourced and maybe wrongly resourced to respond

15 to the Macondo spill.

16            We need the companies individually and

17 together to demonstrate that they have the ability to

18 prevent spills or blowups or any other kind of accident

19 and then respond to and contain a worst case spill

20 through a number of not just paper exercises.  They

21 need to get out there the way in my view the Navy does

22 and other emergency responders do.  They need to have
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1 this muscle memory capability to go through drills and

2 exercises, simulations, strategic planning, scenario

3 building, equipment testing and maintenance, research

4 and demonstration of new equipment and procedures and

5 instrumentation.  They really lag on all of this, and I

6 think this goes towards what would be the size of the

7 maximum worst case spill in the future and how

8 confident we can be in their ability to both prevent

9 and respond to a spill in the future, and then that

10 starts to speak to the liability and the certificate of

11 financial responsibility, and the companies are

12 starting to look at this, but they have to do this

13 cooperatively, and this suggestion is don't wait for

14 the government to tell you how to do this.  Do it, and

15 don't plan on demonstrating this stuff on paper.

16            And this is the conclusion, that the

17 accident undermined the public faith in the energy

18 industry, in government regulators and even in our

19 ability as a nation to respond to crises, and this

20 shouldn't happen again.  Other companies, other nations

21 have responded to accidents like this and made the

22 decision that it should never happen again.  We need to
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1 make that decision in a very practical way.  So that --

2 and the offshore oil and gas industry needs to make

3 that decision, and we've made some recommendations on

4 how they can demonstrate they've truly made that

5 decision.

6           CO-CHAIR REILLY:  It's an excellent and very

7 thorough presentation.  Let me just ask one question

8 following up on Frances Beinecke's.  My understanding

9 is that in order to drill in the North Sea subject to

10 Norwegian sovereignty a safety case must be

11 demonstrated.  You cannot even become certified to

12 lease unless you have demonstrated safety case.  Is

13 that right?

14           MS. KETE:  The Norwegian system doesn't call

15 it safety case, but it's very close to it.

16           CO-CHAIR REILLY:  The British call it safety

17 case.  What do the Norwegians call it?

18           MR. BOESCH:  In Norwegian or --

19           MS. KETE:  British call it safety case.  AOC.

20 It's something in Norwegian, but it's very similar.

21 The Norwegians are very clear that the company holds

22 the operator particularly but then there's also a

87

1 responsibility, a duty on the driller that the private

2 sector holds the responsibility for operating safely in

3 Norwegian waters, and that's -- they completely after

4 their big accident shifted, and they won't as a

5 regulator take responsibility for this.

6           CO-CHAIR REILLY:  So essentially there is a

7 certification consequence to wish to drill in Norwegian

8 waters.  You have to be further -- you have to achieve

9 first the hurdle of showing that you have special

10 sensitivity to safety and do so very specifically to

11 the regulator.

12           MS. KETE:  Yes, yes, and more than that --

13           CO-CHAIR REILLY:  So there is a precedent for

14 this --

15           MS. KETE:  Oh, absolutely.

16           CO-CHAIR REILLY:  -- for requiring, not just

17 for recommending, but for the government requiring a

18 safety case be demonstrated.

19           MS. KETE:  Absolutely.  Further, and Norway

20 further goes and they will look at a company's

21 operation in non-Norwegian waters and factor that into

22 their decision as to whether an applicant is likely to
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1 operate safely in Norway's waters, and then they might

2 recommend that they couple up with an operator that the

3 Norwegians have more confidence in for a while.

4           CO-CHAIR REILLY:  How long did it take INPO

5 to become a credible, recognized and trusted enterprise

6 in the whole nuclear field?

7           MS. KETE:  I'm going to have to come back on

8 the years, but I think it was almost a decade from '79

9 was the Three Mile Island, and it was into the -- '88?

10 Miss Peachbottom.

11           CO-CHAIR REILLY:  When did they get the CEO

12 fired?

13           MS. KETE:  That was '88.  So it wasn't they

14 had no credibility, but that was according to the

15 historical record when all of the companies really took

16 themselves --

17           CO-CHAIR REILLY:  Do you have a sense of what

18 kind of transition period we might contemplate were we

19 to go down this road?

20           MS. KETE:  On the private side for the

21 institute?

22           CO-CHAIR REILLY:  Yes.
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1           MS. KETE:  It depends how -- well, I think

2 the criteria are if a couple of the leading companies

3 and I would hope it would be some of the independents

4 and some of the majors really work in the coming few

5 months and decide they want to do this and find the

6 kind of leader.  They need a particular leader type to

7 step in and then resource it with the money, they

8 should be able to get this up and running, and then

9 what it does next, I don't know if it's going to take,

10 what it's going to take to get them to get that kind of

11 credibility.

12           CO-CHAIR REILLY:  It seems to me the burden

13 of your presentation is really we're talking about

14 management here.  We're not talking about cement or

15 centralizers.  I mean we're talking about the whole

16 orientation toward the enterprise and recognition of

17 how complete and comprehensive understanding of risk

18 has to be and how thorough communication among the

19 people who manage them must be.  That strikes me as

20 business school fodder, as stuff that ought to be

21 better understood more broadly in a number of

22 industries, and as you discussed it is in some, but not
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1 yet adequately in this one.

2           MS. KETE:  I think both -- I'm not sure,

3 maybe business school, but it's a combination of

4 business school and systems safety engineering.

5 There's a lot from the engineering schools.  It's

6 really -- the place I see this done the best is in

7 aviation and aeronautics.  I think that, and in some of

8 the military applications.  We don't want to stress too

9 much on the military, but when we were researching

10 this, the best examples seemed to be coming out of the

11 definitions coming out of the Air Force and the

12 SUBSAFE.  I mean one thing that really struck me is

13 apparently every year the leaders of SUBSAFE listen to

14 the recordings of the Thresher going down, that no

15 mistake about what they're about.  They will never let

16 that happen again because they have the recordings of

17 the sub being crushed and all the crew on board dying,

18 and that was a materials failure.  It was just somebody

19 used the wrong materials.

20            Similarly, we found out in our research that

21 at DuPont the managers every year look at the video

22 that the Chemical Safety Board made of the Texas City
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1 Refinery blowing up, and they make all the managers

2 watch that so they don't forget what their job is and

3 their job is to not, no matter what their bottom line

4 is that they have to make, they won't forget that they

5 have to keep everybody safe and something like this

6 can't happen again.

7            So when we look at the good practices that

8 the industries and the companies that have decided that

9 safety's at the top, that it's a value, not a priority,

10 as one of our witnesses said at the last hearing,

11 that's the kind of thing they seem to do.  It's

12 something deep inside that they recognize that all,

13 everybody from the top down through the company, has to

14 appropriate deep inside.  How you create an outside

15 institute to do that, part of it I think is going to

16 include setting up this internal auditing function.

17 That's why we want it internal, not external.  It's not

18 somebody else going out and telling them you need to do

19 better.  It's their -- they need to create their own

20 club.

21           CO-CHAIR REILLY:  It's what we heard from Rex

22 Tillerson finally that having made a misstep and trying
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1 to get consultants to help them transform they decided

2 they had to do it themselves.  The other lesson it

3 seems to me comes through from this conversation is

4 this won't happen without a really much more effective

5 regulator.  You have got to have standing behind any

6 industry self-policing the long arm of the government

7 and a club that makes clear that there are very serious

8 consequences from this that go well beyond the industry

9 itself and that government is watching very closely and

10 presumably using information about low graded companies

11 to incentivize performance, deny access to certain

12 sensitive areas and make the decisions that would seem

13 to be called for.

14            Well, this is very good.  Chairman Graham.

15           CO-CHAIR GRAHAM:  Can I just raise one

16 concern with your second point.  I don't think we can

17 tell the American people whatever we do that this will

18 never happen again.  This is a high risk operation.  In

19 another high risk area by the thinnest of threads we

20 have avoided a successful terrorist attack inside the

21 United States since 9/11, but I think most people who

22 are in the business recognize that there's going to
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1 come a time when that thread breaks and it's going to

2 be successful, and if the American people have been

3 told that it will never happen, that will be a further

4 disintegration of public confidence in their

5 government, and so I think we need to be a little bit

6 temperate in using phrases like never for something

7 which in all likelihood will in fact occur, and the

8 American people shouldn't think that when there is that

9 breaking thread that this means the whole system is

10 collapsed.  It's just it is just the reality of the

11 risk ratio that is involved in an activity like this.

12           MR. BOESCH:  But it is what the industry

13 should strive for.

14           CO-CHAIR GRAHAM:  Oh, sure.  It's an

15 aspiration, but it's an aspiration which is almost

16 certainly not going to be fully attained.

17           CO-CHAIR REILLY:  Well, on that real world

18 note, thank you.  Thank you very much on behalf of the

19 Commission.  These are very meaty subjects, and we will

20 now take a break until 11:05.

21           (A recess was taken from 10:55 a.m. to 11:05

22 a.m.)

94

1           MS. BEINECKE:  Thank you, Bill, and I'm going

2 to make some opening comments based on what the

3 subcommittee that has been looking at the regulatory

4 oversight has been doing, and I think Fran Ulmer might

5 have some initial comments too.

6            First of all, just looking at what we just

7 heard on the industry approach and the need to get a

8 more proactive approach to safety on industry, this is

9 very much in parallel to what we need to see happen on

10 the regulatory side.  Chairman Graham started off this

11 morning talking about the fact that this resource, both

12 the ocean and the oil that lies under the ocean, are

13 public resources and that the federal government has a

14 responsibility to provide stewardship and oversight of

15 those resources, and how that resource is managed is

16 very much under the authority of the federal

17 government, and I think in the aftermath of the

18 Deepwater Horizon disaster certainly the public is

19 looking to us as a commission to really focus on how to

20 ensure that the federal government carries out its

21 responsibilities in the most complete way.

22            So on the regulatory side we've spent the
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1 last four months really investigating how the current

2 system of regulatory oversight operates, what the

3 processes are that have been followed and what the

4 resources are that are available to the agency to carry

5 out these responsibilities.  We've really tried to

6 analyze whether the current regulatory system of

7 regulations is adequate to address the current

8 practices in the deep water and also looking to the

9 future and other fragile environments, and we included

10 the extent to which MMS's resources were adequate from

11 a budget and staffing perspective to cover the

12 increased inactivity over the past 15 to 20 years as

13 the industry has moved into the deep water.  We've

14 looked at how the exploration, development, production

15 plans have been developed, the oil spill contingency

16 plans, what the inspection procedures have been, how

17 human safety responsibility is managed, the fact that

18 OSHA does not have a presence on the offshore rigs and

19 the extent to which other agencies with statutory

20 responsibilities have actually shifted the oversight of

21 that to MMS through a memorandum of understanding.

22            In this investigation we've also looked
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1 carefully at what's been going on in other countries,

2 some of which was discussed in a panel earlier,

3 particularly in the North Sea, in Canada and in

4 Australia, what we consider to be our peer regulators,

5 and particularly how practices have changed as a result

6 of offshore accidents, some of which were listed in the

7 previous panel by Nancy.

8            We've looked at the risk management approach

9 that has been adopted in these other countries and how

10 it has forced industry to consider serious risks in a

11 particular activity and demonstrate how those risks

12 will be managed.

13            As we go forward we're going to be looking

14 at both what the structure is in the Interior

15 Department in the former Minerals Management Service,

16 how that structure could be improved to ensure that

17 there is a direct, a much more direct and affirmative

18 approach to safety and also in later conversations

19 today we're going to be looking at what the

20 environmental review provisions are with particular

21 focus on the Arctic which is of course an issue of real

22 concern.
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1            So I think before we get into that and the

2 details of what our recommendations are it would be

3 good, Fran, if you wanted to address some of the same

4 issues.

5           MS. ULMER:  Thank you.  I'd like to make just

6 a couple of comments to put this discussion in the

7 context of American history because I think it's very

8 important as we look at how is the regulation of

9 deepwater drilling working and what changes would we

10 like to see, just taking a moment to reflect on the

11 fact that, you know, in the early 1970s starting from

12 the celebration of Earth Day and the call to action to

13 have a more comprehensive way of analyzing and

14 protecting the environment we put in motion a number of

15 pretty significant pieces of legislation, the Clean

16 Water Act, the Clean Air Act, et cetera, and strangely

17 or perhaps predictably in the 1980s the pendulum swung

18 a different direction, and the direction was more in

19 the direction of, you know, we have too much regulation

20 in this country.  We want to deregulate, and we started

21 deregulating a lot of things, and we've been sort of on

22 a path for the last 30 years of particularly in this
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1 industry assuming that the industry could more or less

2 police itself, and there has been a tension I would

3 suggest and putting it in context of what we're about

4 to talk about a tension between an industry that is

5 very sophisticated, very technologically advanced, and

6 government agencies that are supposed to be regulating

7 them for purposes of safety, not only environmental

8 safety but process and human worker safety, where does

9 the resource come from to support the regulatory regime

10 that would be sufficient, adequate, prepared, capable,

11 competent, to balance that expertise in the industry.

12            Co-chairman Reilly mentioned it in his early

13 opening remarks about the failures of MMS, and I would

14 urge us to remember that MMS over the last couple of

15 decades actually tried to change the way in which they

16 regulate the industry with the adoption of regulations,

17 the SEMS regs that were recently adopted only within

18 the last couple of months, but it was actually a number

19 of administrations that had tried to change this

20 balance between the industry and regulators to try to

21 require a higher level of safe performance, and why

22 didn't that happen?
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1            It wasn't MMS's fault actually.  It was

2 push-back from the industry.  It was political pressure

3 from congress and from state and local officials that

4 were afraid that it might have too much of a chilling

5 effect on the oil and gas development.

6            So the balance of power between regulators

7 and industry is what's on the table in this discussion

8 in my opinion.  We've spent the last couple of hours

9 talking about how important it is that the industry

10 step up its game, take responsibility and involve

11 itself in a very active way of setting high standards

12 of operational safety.  At this point in time we need

13 to think about what is the appropriate balance between

14 industry and governmental regulation and what are the

15 appropriate standards for how not only MMS, now BOEM,

16 the Department of Interior and other federal agencies,

17 but the support that they need from congress, from an

18 administration and from the American public because as

19 Co-Chairman Graham pointed out this is a public asset

20 we're talking about.  There is a national interest.  It

21 isn't a private reserve.  It is a national interest.

22            So that's the context that I would just like
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1 us to think about this discussion about regulation.  We

2 can't simply blame MMS, former MMS.  We have to take

3 responsibility ourselves as a people for the attitude

4 of complacency and the notion that it really isn't

5 somehow a responsible and important function for us to

6 regulate to the highest available standards, and

7 without further ado, Shirley, can you put in context

8 for us both what we have learned about how the industry

9 has been regulated and what recommendations you might

10 have for us.

11           CO-CHAIR GRAHAM:  Fran, before you turn it

12 over to Shirley, can I just add a comment.  I think the

13 word regulation has a number of meanings.  In maybe the

14 macro sense it means the degree to which an outside

15 entity can influence the standards and activities of

16 another entity.  We tend to think of regulation in the

17 sense of a government agency developing standards and

18 then enforcing those standards.  I guess I'm suggesting

19 that we should stay at the macro level.  I believe much

20 of what we want to accomplish could be accomplished by

21 things like we talked about yesterday, having the

22 sunsetting of standards on a periodic basis so that
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1 people are forced to reexamine whether the standards of

2 five years or ten years ago are still relevant, things

3 like using the lease agreement more aggressively as a

4 means of inserting what the standards and the

5 conditions of execution, maybe trying to involve the

6 insurance industry which has a very big interest in

7 this and a lot of expertise potentially.

8            So I think that as we use the word

9 regulation we don't want to constrict it to the narrow

10 concept but to all of the range of instruments in our

11 orchestra which are available to accomplish the common

12 objective of getting a symphony produced that's safe

13 and environmentally protected.

14           MS. ULMER:  I think it's an excellent point

15 that you need a variety of carrots and sticks to make

16 things happen in the way in which we all want them to

17 happen which is a robust and healthy oil and gas

18 industry that operates at the highest levels of safety.

19           MS. BEINECKE:  Just one point before Shirley

20 starts.  Of course, since the accident in April the

21 MMS, now the BOEM, or E, or ER, has been making

22 significant changes along the way, and we have been in
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1 regular conversations with them, with Mike Bromwich,

2 the head of that department.  He's testified I think at

3 every hearing we've had.  So we've been monitoring what

4 the changes are.  I think this morning what we want to

5 do is talk about where we need to go beyond where they

6 have already taken themselves, and also to Senator

7 Graham's point, where the points of leverage are, what

8 we can recommend that can actually assist these changes

9 and to move them more rapidly, and so if we could sort

10 of focus not only what the specifics are but how to

11 actually design them in a way that the likelihood of

12 them happening are, are higher than they might

13 otherwise be.  Shirley.

14           MS. NEFF:  Thank you, and I would like to add

15 on to Commissioner Beinecke's comment the progress

16 that's been made.  I will be going back and going over

17 some things that we've learned about our research that

18 is based on historical studies, management reviews, et

19 cetera.  So I just want to qualify that because we

20 definitely think that they have been moving

21 aggressively in recent months.

22            My presentation is intended to just frame
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1 our research and findings and tee up some points for

2 discussion.  Through the discussion, through the

3 presentation rather, I'm going to be referring to the

4 agency as MMS.  It has, in fact, been renamed.  Part of

5 it has been restructured, reorganized, but a part of

6 the reorganization has yet to be done.  So for

7 simplicity I'm going to refer to MMS.  For the most

8 part it will be the nonrevenue pieces.

9            I want to move to the slides.  I'm going to

10 put up a number of slides that have information just

11 for context.  I won't go through them.  A couple of

12 points I wanted to make on this initial slide is that

13 the Outer Continental Shelf Lands Act is the major

14 statute that affects offshore development of oil, gas

15 and renewable energy now, and we need not forget that

16 renewable energy has become a significant part of the

17 agency's portfolio in the last few years, and we're

18 just focused in this commission on the oil and gas

19 aspects.

20            The other piece I want to point out is that

21 the agency was not created in the statute.  MMS was

22 not.  It was a creation of the Secretary of the
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1 Interior in 1982, and Secretary Watt combined the

2 royalty functions for all onshore and offshore mineral

3 development and offshore oil and gas activities into

4 one agency.  So it doesn't have what's called an

5 organic statute.  So some of these aspects of the

6 agency have evolved over time.

7            The other piece of it is because of the, and

8 I think this is natural, back in the 1980s we didn't

9 have the communication mechanisms that we have now, so

10 the agency was largely organized on a regional basis

11 rather than a functional basis, and this will come to,

12 you'll understand more and more why that decision in

13 1982 has had such an impact on how things are today.

14           CO-CHAIR GRAHAM:  Shirley, before you leave

15 it, you list under leasing four, five of the

16 considerations, all of which seem to be basically

17 economic judgments like financial prequalifications,

18 antitrust, ensure resources are produced in a way to

19 optimize recovery.  Are there any safety factors

20 written into the current contract?

21           MS. NEFF:  Into the prequalification and the

22 lease itself?
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1           CO-CHAIR GRAHAM:  Yes.

2           MS. NEFF:  No.

3           CO-CHAIR GRAHAM:  Is there a reason why they

4 are not?

5           MS. NEFF:  Under the US system the

6 determination as to safe operations happens later at

7 the permitting stage.  In other countries, as discussed

8 earlier, there are prequalification requirements before

9 a company can even have a license or a concession to

10 operate.

11           MS. BEINECKE:  So that's a major area to

12 focus on because that's where you have the greatest

13 leverage is access to the resource in the first place.

14           CO-CHAIR GRAHAM:  Absolutely.

15           MS. NEFF:  The first finding I'll go over is

16 the fact that the thing that's become so clear to us is

17 that there's too much regulatory coordination required

18 in the offshore.  As one of the other regulators who's

19 been through this pointed out, overlaps have tended to

20 result in underlaps.  The oversight of these very high-

21 risk activities on the OCS has been divided among a

22 number of different agencies for various reasons.  Some
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1 of the responsibilities are aligned with the capacities

2 of these agencies.  Others have by memoranda of

3 understanding and memoranda of agreement been shifted

4 over to the Department of the Interior to MMS and its

5 successor agency.

6            The US Coast Guard has responsibility for

7 vessels, and a lot of these drilling rigs, most of them

8 now, mobile drilling rigs, are vessels while they're

9 under way, while they're moving out to location, and

10 they're under jurisdiction of the Coast Guard for

11 inspection and certification.  When they become

12 stationary and prepare to operate in a drilling mode,

13 all of these aspects of the operations are under the

14 MMS jurisdiction, and they review the equipment that's

15 related to petroleum activities.  So you have two

16 agencies regulating and overseeing the drilling rigs,

17 and that's important in this case.

18            The other issue is work place safety.  OSHA

19 does not have jurisdiction in the offshore.  That was

20 given to the Coast Guard.  The Coast Guard because of

21 its resource constraints and the fact that it largely

22 deals with these vessels while they're under way, not
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1 while they're out there in petroleum stationary mode

2 and engaged in petroleum activities, they over time

3 negotiated various memoranda of understanding and

4 agreement with the MMS to handle the work place safety

5 issues and --

6           CO-CHAIR REILLY:  But where do we start

7 though?  OSHA had statutory responsibility to begin

8 with, and they deferred to the Coast Guard?  Is that

9 what I understood, or not?

10           MS. NEFF:  No.  The congress made a decision

11 earlier on.

12           CO-CHAIR REILLY:  Statutory in the Coast

13 Guard.

14           MS. NEFF:  Statutory in the Coast Guard.

15           CO-CHAIR REILLY:  They delegated it further

16 to MMS.

17           MS. NEFF:  Well, they haven't totally

18 delegated it, but they have an agreement on how

19 different activities or different areas of oversight

20 will be handled.  So basically you have two agencies,

21 and this is the overlap issue and a question of whether

22 that's the most efficient way to operate.
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1            The Department of Transportation Office of

2 Pipeline Safety is responsible for offshore pipelines.

3 They do not have the helicopters and ships to go out

4 and inspect these.  They have delegated that

5 responsibility to MMS.

6            One issue is, another one, is helicopters,

7 and I, in the limited time we've had to do this

8 investigation I have to say we just don't fully

9 understand who or how offshore helicopters are overseen

10 by the federal government.  We do know that this is a

11 significant safety issue.  The incidents are reported

12 to MMS when there's a helicopter accident that occurs

13 at a platform.  We know that in 2008 I believe, Scott,

14 eight people were killed on a petroleum helicopter, a

15 helicopter that was taking crew back and forth to a

16 couple of facilities, but it didn't occur at the

17 platform so it doesn't show up in the MMS statistics.

18 We found it in the NTSB's, the National Transportation

19 Safety Board's statistics.  We know helicopters don't

20 have to file flight plans, so we don't really know what

21 coverage there is there.

22            There are other agencies that have



NATIONAL OIL SPILL COMMISSION MEETING
CONDUCTED ON THURSDAY, DECEMBER 2, 2010

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

28 (Pages 109 to 112)

109

1 responsibility for different environmental permits.

2 One of the things, and I'll come back to this again

3 later on, one of the recommendations and clear findings

4 from the International Regulators Forum that Nancy

5 referred to earlier is that regulatory regimes can only

6 function effectively when there's a single entity that

7 has responsibility for safety and pollution protection

8 when it's out on the OCS.

9            The next finding from the staff is that the

10 regulators' resources have been idled while the

11 industry activity has increased, and by idled we mean

12 just not moving forward as they should have been

13 commensurate with the degree of complexity of the

14 activities.  Inadequate budget and management oversight

15 by the Congress and successive administrations, and we

16 literally have looked at this going back 20 years, and

17 it's been persistent, have left MMS without the

18 resources to carry out its responsibilities.  In fact,

19 the MMS's budget has never been linked to activity or

20 the revenues that the agency generates, and you'll

21 notice here the low point of the budget for the

22 offshore program was in 1996.  That's the black line on
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1 the chart, and of course the red area and the green

2 area is drilling in deep water and ultra-deep water,

3 and these are more complex systems.  I mean, I just --

4 I think you've heard enough from earlier presentations

5 in the hearings to understand that.

6            The Secretary of the Interior's appointed

7 Safety Oversight Board reported that one of the

8 outcomes of this is that there's been a lack of ongoing

9 training and workforce development.  They haven't had

10 the staff as the activity has increased and they

11 haven't had the budget to continue to maintain the

12 skills, and in fact, that reliance on on-the-job

13 training for inspectors has been too prevalent.

14            The next finding is that the regulator has

15 been unable to keep pace with the industry.  The

16 technology and operational complexity that the federal

17 approach to management and oversight of the leasing and

18 development of offshore resources has not kept up with

19 these rapid changes in technology, practices and risks

20 in different geological as well as ocean environments.

21 Now, one point to make here is that the geology is not

22 always and the complexity is not tied to the water
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1 depth.  That's a distinct risk.  Water depth and ocean

2 environment is another factor all together.

3            The Safety Oversight Board acknowledged the

4 lack of ongoing training for engineers and inspectors

5 again, and we went back and looked at participation on

6 the part of the professional staff in meetings and

7 conferences where there's a lot of exchange on current

8 activities in the industry.  I think my slides -- did I

9 skip too far?

10           MS. BEINECKE:  I think you missed a slide.

11           MS. NEFF:  I skipped a slide.  I apologize.

12 I skipped over one of the most important ones.

13           MS. BEINECKE:  Right.

14           MS. NEFF:  The one thing that we clearly

15 discovered is that there's been a conflict of interest

16 and distraction with so many different responsibilities

17 in this one agency.  One of the areas is -- there's

18 been a large responsibility for revenue generation from

19 leasing these federal resources, and the offshore

20 Office of Energy and Minerals Management sets the

21 royalty rates, the rental rates and the lease terms for

22 leases at the front stage.  The Office of Mineral
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1 Revenue Management which has now been reorganized into

2 the Office of Natural Resource Revenue -- it's no

3 longer under the same assistant secretary.  That was

4 effective October 1.  That part of the secretary's

5 announced reorganization has occurred -- that office

6 just deals with collection and auditing.  It doesn't

7 set the financial terms of the leases, and then the

8 offshore inspectors check the production meters to

9 verify that they're performing accurately because this

10 is important in doing the collection of revenues.

11            You can see from this chart here, it's

12 obvious to see what the revenues are over the years.

13 The line that's hard to see is the agency's budget

14 which you can see is almost a flat line at the bottom.

15 I just point that out.  I've gone over the issue of the

16 technical complexity, as I skipped over the slide.

17           MS. BEINECKE:  Could we just pause on the

18 budget for a second.

19           MS. NEFF:  Sure.

20           MS. BEINECKE:  In the following respect.

21 This is a hugely profitable program for the United

22 States.  I mean there's tremendous revenue that flows
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1 as a result.  So I think we should explore how to

2 ensure that the MMS oversight responsibility is

3 adequately funded and whether there is a mechanism to

4 draw from those revenues in a consistent fashion to

5 meet the regulatory obligations, because to Fran's

6 earlier point, this has been an underresourced,

7 understaffed agency while the complexity has grown, and

8 whether there is specific recommendations, I mean

9 obviously I think the conclusion that we can come to is

10 this agency needs more capacity to fulfill its

11 obligations.  Then what are the mechanisms to provide

12 that?  Because Congress has consistently failed to

13 provide that over 20 to 30 years.  So if we feel that

14 that's a very important aspect of it, turning to

15 Congress to do it or figuring out whether there's a

16 funding mechanism from the revenue source that's being

17 generated is something we should consider.  I don't

18 know if anyone has a comment.

19           MS. MURRAY:  I have a comment, and that is in

20 other countries there are other revenue sources such as

21 the leases, and so in talking to, for example, the

22 Australian Safety and Environmental Authority they are
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1 not funded by a line item from the government.  They

2 are funded from the, yes, by the revenue.

3           MS. NEFF:  We have looked very closely at

4 that issue, in fact, and in these other countries the

5 acquisition of the lease up front does not cost the

6 companies nearly what it does here.  We have a policy

7 where we auction these leases, and the companies pay

8 millions, in some cases tens of millions of dollars to

9 an access to a single tract for development.  At the

10 hearing earlier in November a couple of the executives

11 from the oil companies pointed out that they actually

12 think they've paid when they acquire these leases for

13 the regulatory services and for the government to

14 perform its oversight.  So that's been a bit of a

15 conflict in our budgeting process.

16           CO-CHAIR GRAHAM:  I don't really buy that

17 argument.  I'm going to pick a very simple example.  A

18 heavily regulated industry are dry cleaners because

19 they deal with a lot of chemicals and they can pollute

20 the water.  Let's say we have two situations.  We have

21 one where the City of Baltimore has some land and they

22 lease it to a dry cleaner, dry cleaner builds a
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1 facility and does their thing.  The second dry cleaner

2 is on privately owned land doing the same function.

3 The idea that we should say to the person who's

4 operating on the Baltimore public land that they should

5 essentially pay less because their cost of regulation

6 is going to be absorbed as part of the lease that

7 they're paying, whereas the guy who is on private land

8 is going to pay the market lease for that land plus the

9 cost of regulation.  So the idea that we should take,

10 particularly in this environment of so much focus on

11 deficit reduction, that we should take a portion of the

12 money which now is going into the federal treasury and

13 use it to subsidize the regulation which I think the

14 industry ought to pay for isn't very compelling to me.

15           MS. ULMER:  Well, I guess that would suggest

16 some sort of additional fee structure that would cover

17 the regulatory cost which I think is another approach.

18 I think any of these are possibilities.  The question

19 is which is the best way to actually assure adequate

20 resourcing for an agency that if we want it to be

21 effective has to get additional support from Congress

22 one way or another, and I think this is a challenge
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1 we've heard actually from industry leaders, that it's

2 important from the industry's perspective to have

3 competent, well-funded, focused, capable regulators to

4 work with.

5            So this is one of the to-dos for Congress.

6 I mean we need to think of the list of what is it that

7 industry needs to do?  What is it that federal agencies

8 need to do?  What is it that Congress needs to do?

9 What is it that state and local governments need to go

10 as we move forward?  This is clearly one.  Whether they

11 chose a process whereby the funding comes directly from

12 the treasury, from fees, from leases or whatever, I

13 think the bottom line is that if you look at that

14 budget, you can see how woefully inadequate it's been

15 in relationship to what's happened in this very

16 complicated high-risk industry.

17           MS. BEINECKE:  Right.  And just commenting on

18 part of Chairman Reilly's introductory statement, one

19 of the concerns of industry clearly is that these

20 things are taking time.  It takes a long time to

21 process the permits.  Well, one of the reasons is there

22 is not enough people to do it, and if the industry
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1 became an advocate for adequately staffing this agency

2 and really assisting in the process of getting the

3 resources that were required it might change the

4 dynamic in order to actually have the access they are

5 seeking to have.

6           CO-CHAIR REILLY:  You know, I think that's

7 absolutely right, and I have been reading something

8 handed to me just this morning about industry's

9 reaction to the Administration decision not to go

10 forward with respect to scoping, to do nothing more

11 than seismic testing, allowing permissions in the,

12 along the Atlantic coast and in the eastern Gulf, and

13 industry obviously is distressed about that and upset

14 about it.  One has to ask, however, how a decision ever

15 could have been made otherwise given the poor state of

16 the agency itself which I think was very good

17 justification and I gather some officials in the

18 administration actually offered it as an explanation as

19 to why it would be inappropriate to have a more

20 expansive leasing program in the way that had been

21 contemplated by Secretary Salazar and the President as

22 of a month before Macondo, that if ever you need an
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1 illustration of the nexus between resources, the

2 regulatory agency and a combination of industry's

3 wishes to expand, there is in that history, and it's

4 just straightforward.

5           MS. NEFF:  So I already discussed the

6 technological and operational complexity.  The other

7 aspect that has really lagged, not just the industry

8 but other regulators, has to do with the requirement

9 for a safety and environmental management plan.  The

10 MMS philosophy on the part of the staff and the agency

11 itself evolved in the early '90s, and they came out

12 with a proposed SEMS program.  It was initially

13 voluntary, and they didn't see a lot of uptake from the

14 industry, and as Commissioner Ulmer mentioned, I mean

15 over time they tried to make this permanent.

16 Unfortunately the industry has resisted, and we had a

17 meeting, we've had a number of meetings with industry,

18 with senior executives from different companies, and

19 pointed out to them that while they come and tell us

20 that they have these plans and they're even higher than

21 the standards required by even the API recommended

22 practice, that, you know, we have asked them then,
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1 well, if you have these plans, why shouldn't everybody

2 who's operating offshore have them?  Because their

3 companies participate in the rule making process with

4 the trade associations as a whole saying, no, don't

5 make this mandatory; let us each choose how we'll do

6 this ourselves.  And we've heard back that some of them

7 were surprised to find out that their companies were,

8 in fact, participating in these general what we would

9 consider to be lowest common denominator industry

10 comments.

11            What's clear is that the agency itself has

12 an outdated organizational structure.  Its activities

13 are misaligned.  It's created difficulties for

14 assessing where resources are needed and putting

15 resources in the right place.  They've recognized that.

16 I mean they've recognized it for a number of years.  In

17 fact, in the fall of 2006 the offshore minerals

18 management program asked for an independent government

19 expert management firm to come in and look at how they

20 should reorganize to improve their efficiency.  LMI

21 Government Consulting did this for them.  They

22 interviewed a number of senior executives throughout
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1 the agency in all of the regions and in headquarters.

2 They talked to industry.  They talked to other

3 agencies, and they came up with the same findings that

4 we have.  One, that there are four primary

5 responsibilities:  The access to resources on the OCS,

6 that there be minimum impact to the environment, there

7 be safe operations on the platforms and receipt of fair

8 market value for resources.

9            Now, during this period in early 2007 when

10 they did the survey they asked all of these senior

11 managers what do you think is the dominant focus within

12 the agency?  And you can see there they concluded that

13 the dominant focus was on access to resources.  The

14 OMM, the LMI management group found that the OMM awards

15 oil and gas leases while also regulating operations of

16 the oil and gas industry, and then it politely said to

17 its client, which might be perceived as a conflict of

18 interest.

19            There were a number of other recommendations

20 that speak to this issue of needing clear functional

21 organization.  They did conclude that the workforce was

22 highly specialized, educated, experienced, was
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1 dedicated to the profession.  I can say personally for

2 myself and I know Scott McKee, my colleague here, has

3 been in many conversations as we've been doing our

4 research with career staff and the agency, they are

5 knowledgeable, and we've said to them you used to do

6 this analysis, you used to provide these reports.  The

7 bottom line is as the work load increased they just did

8 not have the time to commit to doing the analysis, and

9 it's been a challenge for us because that analysis

10 which had been there over the years sort of went away

11 in the last decade.  The raw data was there.  So we've

12 been, you know, pulling it together in that time,

13 and the bottom line conclusion was that you have twice

14 as many technical experts in managerial positions

15 because of this regional organization.

16            Now, the government best practice is about

17 15 to 1.  Seven to 1, and that's because when you look

18 at the organization chart of this agency, there's the

19 Gulf of Mexico region, the Pacific region, Alaska.

20 Within the Gulf of Mexico there are four district

21 offices, and so you have this real hierarchical

22 structure that's built on an outdated regional mode
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1 when it should be more functional, and that was the

2 conclusion of the study.  There was a recommendation

3 that they proceed expeditiously to do this.  That was

4 in May of 2007.  It has not happened now.  That's what

5 Secretary Salazar announced back in May of this year.

6 And again --

7           CO-CHAIR REILLY:  I just ask, this is, some

8 of this, is at odds with the safety, the Oversight

9 Board's report which concluded that you had a fully, a

10 highly demoralized agency.  Forty percent or more, I've

11 forgotten, didn't consider that they were supported by

12 their superiors, frequent reversals by their superiors

13 when they were ordered infractions, forum shopping

14 accepted as something that they tolerated.  I mean how

15 do you -- when you say it's highly specialized,

16 educated and experienced and we also saw all of the

17 responses that indicated that they didn't understand

18 things like centralizers and cementing and the rest,

19 somehow we've got to reconcile that with what this is

20 saying.

21           MS. NEFF:  Our impression is that there was a

22 serious effort -- this was three years ago these
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1 recommendations were made.  The changes were not made.

2 People continued to work at these stovepiped isolated

3 environments with this increasing activity, and

4 remember, the renewable activity was taking more and

5 more engineering time, and none of the changes were

6 made.  The industry, the people who participated in

7 this process I was told flat-out were so optimistic

8 that they had gone through this, they were going to see

9 these reforms, they were going to have these expert

10 teams who would be able to address critical issues.

11 One of the things we've seen in some of the surveys is

12 that the staff feel like they've got good expertise

13 when it comes to actual production in deep water.  When

14 you're talking about production platforms out there,

15 they focused on that early on because they knew they

16 had to because these production systems were much

17 larger than what they'd seen in shallower waters on the

18 shelf.  They're more like but not quite as big as what

19 we see in the North Sea, for example.

20            They thought that was going to happen.  It

21 didn't.  Meanwhile drilling continued, and from some of

22 the statistics you saw earlier from Nancy's
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1 presentation there were a number of well blowouts that

2 were increasing to happen, loss of well control,

3 because there were some geological provinces that

4 companies were drilling in that were much riskier, more

5 complex, and the agency increasingly felt like, the

6 staff felt like they didn't have the drilling

7 expertise, and so the frustration there, and that's why

8 the demoralization has come about, is they thought they

9 were going to be addressing it, and it didn't happen.

10 They didn't have the resources.  They didn't have the

11 commitment from the political leadership, and the

12 bottom line is this agency, the political leadership

13 determined how they're going to manage these agencies,

14 these career staff that are dedicated to performing

15 this public function.  So now three years later that's

16 the reaction that we've gotten.

17           CO-CHAIR REILLY:  And this agency reported

18 directly to the Interior secretaries over the years.

19 That's the way it was established?  It had no organic

20 act, no independent entity existence.  Did secretaries

21 raise the issues of these inadequacies?  Did anybody

22 call the alarm on this?  Was there attention to it,
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1 unsuccessful attention?

2           MS. NEFF:  The first -- the main -- this is

3 the main study that we were able to find in recent

4 years as the industry has moved into deep water, and we

5 just got this shortly before Thanksgiving.  We didn't

6 know it existed until, you know, we dug into more and

7 more information.  So we do know and we've since talked

8 to a number of the people who participated in this

9 process.

10            I mean it was apparent by 2006 that this

11 needed to happen.  I mean that's why they asked for the

12 review.  I mean to have the internet age, to have four

13 district offices, and in fact we saw in the surveys

14 that were done for the Safety Oversight Board that a

15 number of the staff felt like they should be having a

16 lot more interaction so they would know what the

17 companies were doing about this forum shopping and how

18 they were handling things.

19           MS. BEINECKE:  But, Shirley, this goes to

20 your original point which is from every MMS person,

21 administrator, what we've heard is that the focus was

22 on the revenue; it wasn't on the safety regulation, and
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1 now since the accident the agency has done a much more

2 thorough analysis.  We've done our own analysis and

3 have concluded that it needs to be much, much greater

4 resourced but also have the authorities change and

5 bulked up to meet the challenge.

6           MS. NEFF:  And organized differently, yes.

7           MS. BEINECKE:  And organized differently, so

8 we should get more towards that as we get going.

9           MS. NEFF:  And then back on this whole

10 question of risk management.  Again, I don't think I

11 need to belabor the point.  I will reinforce what Nancy

12 said earlier, that we have a gap here in reporting

13 hydrocarbon releases.  Now, spills, the purple line on

14 the graph that you see, anything that's a liquid has to

15 be reported, and those are, even in very mall amounts.

16            When it comes to gas, and gas is the

17 dangerous hydrocarbon, it's only reported if it results

18 in an equipment shutdown or equipment or process

19 shutdown.  Now, the agency, and again, the career

20 experts within this agency had tried to get this to be

21 reported so that you'd have this precursor information

22 so that both the agency and the industry would

127

1 understand where these dangers were.  Other regulators

2 all require this, and in fact, they publish the data.

3 They aggressively reach out to the industry to address

4 these issues with hydrocarbon releases.

5            Again, this is in the same vein here.  Our

6 conclusion, our finding is that the focus on production

7 trumped resources and adequacy of commitment and staff

8 time and updating regulations to address safety.

9 Again, as Commissioner Ulmer pointed out, industry when

10 they've not been happy with regulations and proposals

11 that the agency has brought up have gone to Congress.

12 There was especially a lot of activity of congressional

13 direction and prohibiting the agency from implementing

14 rules on oil valuation, on use of geological and

15 geophysical data for its own scientific purposes where

16 the agency felt it needed it.  Congress told it, well,

17 wait a minute here, you know, this is proprietary so we

18 want to make sure you work this out with the companies

19 before you use this or have a contractor use this for

20 you.  The limitation for 30 days on exploratory permit

21 reviews is well known.

22           CO-CHAIR GRAHAM:  Shirley, can I go back a
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1 moment to this issue of no required reporting of gas

2 releases.  Is that a congressional prohibition or --

3           MS. NEFF:  No.

4           CO-CHAIR GRAHAM:  Who's the source?  And

5 therefore who can solve that issue?

6           MS. NEFF:  It can be handled through the

7 regulatory process.

8           MS. MURRAY:  Then, Shirley, can I just ask,

9 in the North Sea, I mean obviously there is here in the

10 US an underreporting of gas releases just looking at

11 this data.  In the North Sea do you know what the ratio

12 is of gas to liquid?

13           MS. NEFF:  Well, it's very hard to show that

14 because of the different measurement.  We did try to

15 figure out a way I can state that.

16           MS. MURRAY:  Well, it's different geology as

17 well, of course, but I'm just wondering is it ten times

18 underreported or two times?  I just don't know.

19           MS. NEFF:  I, I don't know.  I would guess

20 that it's there are far more gas releases than oil

21 releases.

22            This slide is a very busy slide but it was
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1 an attempt to compile a lot of information to show you

2 that there have been a series of incidents by US based

3 international oil companies going back to the early

4 days of offshore development in the early '60s, as

5 Nancy mentioned earlier.  Some of them have been

6 blowouts.  Some of them actually resulted in an oil

7 spill.  This one did.  They don't always.  They can

8 result in other, you know, catastrophic events.  Others

9 have been structural problems where we've had rigs, you

10 know, sink with catastrophic consequences, et cetera.

11            In the late '80s the Piper Alpha incident in

12 the UK North Sea led to a heightened focus on the need

13 for regulators to focus on risk.  Lord Cullen spent two

14 years doing an investigation and looking at and making

15 recommendations for how to transform that.  At the time

16 the MMS was looking at exactly the same thing.  There

17 had been an incident in the Gulf of Mexico in 1989, the

18 South Pass Block 60, and unfortunately within the week

19 the Exxon Valdez ran aground in Prince William Sound

20 and everybody's attention focused on that.  So while

21 the rest of the world was moving forward with a more

22 proactive risk based approach, you know, our regulator
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1 and the focus of Congress and others was more on

2 tankers.

3            One point I do want to bring up here because

4 this goes back to what Nancy said earlier, at the very

5 bottom on the lower left-hand side, we had the Montara

6 blowout last fall in Australia.  That was well known in

7 the industry.  There were some of the same companies

8 involved including Halliburton on the cementing.  When

9 the commissioners asked at the hearing earlier this

10 month whether the international companies had

11 disseminated the information from the Montara blowout

12 within their companies, it was basically a non-reply.

13 There was a near-blowout in the Norwegian North Sea at

14 Gullfaks.  This has been widely reported recently.  It

15 wasn't a blowout.  It didn't result in a spill, but

16 it's been widely reported because the Norwegian

17 regulator makes a big issue of this, and if you go to

18 their website you'll see all sorts of information on

19 it, and you've all gone through and heard presentations

20 from us on how these other regulators operate, the

21 focus on risk based regulation.  They do all have

22 minimum prescriptive standards.  As somebody pointed
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1 out, one of the regulators pointed out to us, the

2 things you embody in prescriptive regulations are the

3 things everyone knows need to be done, and so there are

4 a number of things that do need to be in prescriptive

5 regulations, but beyond that where things aren't so

6 known or where they're higher risk or where you're

7 involving more companies and contractors you need to

8 have a proactive risk approach.  You need to assess the

9 operator and all of the other facilities involved

10 including the drilling rigs.  You need to assess what

11 the risks are and how they're going to manage them, and

12 they need to communicate that amongst themselves, and

13 they're specific to the operation.

14            If you're in a conventional area where

15 things are well understood and known, the prescriptive

16 regulations are probably going to cover everything you

17 need.  I mean you've got to be mindful and observant.

18 They have a different approach to inspection which is

19 to audit the management systems and ensure that they

20 are complying with the prescriptive regulations, of

21 course.

22            Personnel and training is another issue that
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1 there is extensive work on and resources committed to

2 in these agencies to make sure that their engineers and

3 their technical people are up to date on what's going

4 on in the industry.  They've acknowledged they can't

5 know everything, but they make a serious effort at it

6 and they have salary scales in hiring, bonus retention

7 programs to enable them to retain people, and they do

8 record the statistics and publish them widely.

9           MR. GARCIA:  Shirley, in these other

10 jurisdictions in Norway and the UK I gather from this

11 chart that they require a safety case for the rigs and

12 the mobile drilling units?

13           MS. NEFF:  Yes.  Whether it's called a safety

14 case or not, essentially, yes, they do.

15           MR. GARCIA:  Which I think is an important

16 point given that there were only a handful of BP people

17 on that rig, and so a safety case applying only to the

18 operator would have not addressed all the problems that

19 we're talking about now.

20           MS. NEFF:  One comment I would just add from

21 the Montara investigation, the results of which were

22 just released this past week, is that the inquiry found
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1 that their approach using safety cases, they continue

2 to support that, but that in this case perhaps the

3 pendulum had swung too far.  Everybody brings up that

4 Montara happened under a safety case.  What the inquiry

5 said was, yes, but we need to make sure that the

6 prescriptive standards are really covering those things

7 that need to be laid out clearly, and then they go on

8 to speak to the issues of well design and well control

9 in prescriptive rules.

10            Finally --

11           CO-CHAIR REILLY:  And it was cementing that

12 failed at Montara.  Is that right?

13           MS. NEFF:  There were a number of issues.

14           MS. BEINECKE:  But that was one of the

15 issues.

16           MS. NEFF:  Yes; the loss of barriers.

17 Basically the other regulators all have minimum

18 requirements on barriers, and it was a question of loss

19 of barriers and assumptions about what could stand in

20 for barriers.

21           CO-CHAIR REILLY:  Thank you.

22           MS. MURRAY:  I was just going to say it's
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1 eerily similar.

2           MR. BOESCH:  Yeah.  I think there are, you

3 know, systemic issues and problems that occurred in

4 almost all of these cases but those two in particular,

5 and in response to something that Terry said about the

6 complexity that involved more than just the operator

7 who has only a few people on the rig, still someone has

8 to be responsible for coordination, and it is the

9 operator, and so even though there are multiple

10 failures, the responsibility centers on the operator,

11 and it's the operator's responsibility to develop the

12 safety case, as I understand it.  Is that correct?

13           MS. NEFF:  Well, no.  In these other systems

14 it's not just the operator of the drilling rig.

15           MR. BOESCH:  But in consort with them.

16           MS. NEFF:  They're all required to.

17           MR. BOESCH:  But if there's one entity that's

18 responsible for it, it's the operator.

19           MS. NEFF:  Well, the operator is ultimately

20 responsible, but the others in order to be part of the

21 team that does the development are required to have

22 their own systems and to ensure that they're
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1 coordinating.

2           CO-CHAIR GRAHAM:  To pick a specific example,

3 you'll note that Halliburton had tested this cement

4 recipe twice, and it had failed.  The third test was

5 not complete before the cement pour was undertaken.

6 Whose responsibility would it have been in Norway if

7 they had seen those two failures to say we're not going

8 to proceed until we have a satisfactory resolution of

9 the stability of the cement?

10           MS. NEFF:  Senator Graham, I have spoken with

11 the Norwegian regulators a number of times, but I have

12 to admit I couldn't really speak to that issue.  It

13 would have been a matter of how they had determined

14 that they were going to ensure that the various

15 elements of their plan were going to ensure safety and

16 that they were executed as intended.  I mean that's a

17 major focus in the safety case and the risk management

18 world that the regulators look at whether the

19 management systems were in place to ensure that the

20 plan was executed as laid out and as presented to the

21 regulator.

22           CO-CHAIR GRAHAM:  And would that typically,
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1 for instance, include the fact that you had to have

2 demonstrated that the cement that you're going to pour

3 will be stable and will result in the desired outcome?

4           MS. NEFF:  I would imagine so.  I'm not an

5 engineer, but I would certainly imagine that -- that's

6 an interesting point to bring up right now.  Most of

7 these other regulators, the offices, the chief

8 regulator is an engineer, a professional engineer.

9 Magne Ognedal, the executive director of the Norwegian

10 Safety Authority, has spent his entire career in the

11 petroleum sector.

12           CO-CHAIR REILLY:  But it has been notably

13 untrue at MMS.  We have not had expertise, engineers,

14 petroleum geologists or anybody who seems to know a lot

15 about the industry running that for its 30-year

16 history.

17           MS. NEFF:  Yes.  One former MMS director had

18 a Bachelor's in engineering but did not work in this

19 particular area.  So that comes to the recommendation

20 from the staff, and that is that there be a move to

21 risk management approach, that the whole regulatory

22 approach move to integrate risk assessment and risk
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1 management practices into the oversight of the offshore

2 industry.

3            The regulatory regime should evolve from one

4 of basic prescriptive regulations which is what we have

5 now to a system of augmented baseline regulations

6 supplemented with a proactive risk based performance

7 approach specific to individual facilities, operations

8 and environments.  I brought up a number of these

9 factors earlier.  Nancy talked about them in her

10 presentation earlier; a risk based approach initially,

11 and we think the, from what we've concluded in the

12 course of many discussions with industry and with

13 Director Bromwich and career staff at the agency is

14 that a risk based approach right now in the US should

15 really focus on areas with high risk geological

16 structures, potentially the Arctic and other frontier

17 areas that are less known, again, where the issues are

18 not already fully embodied in the regulations.

19           MS. BEINECKE:  Shirley, just to pause on this

20 for a second.  So my impression is that in the last

21 five months MMS has really focused on the first part of

22 this which is the augmented baseline to really get the
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1 current prescriptive regulatory structure upgraded

2 significantly, and there have been a number of notice

3 lessees and other things that have come out as a result

4 of that but that the shift which is what we're

5 proposing recommending would be a significant shift to

6 this adding this dimension of a proactive risk based

7 performance approach and that would require, I mean you

8 talked about additional resources into the agency.

9 This would require not only additional resources but a

10 change in structure to really have an independent

11 oversight of the safety elements both on the human

12 safety side and also on the environmental safety side.

13 So we're going to talk about that a little bit more,

14 but they've come part of the way, only the first part

15 of the sentence.  The second half would be a major

16 shift.

17           MS. NEFF:  Yes.  Along with that we are

18 suggesting that there's a long history of area-wide

19 leasing in the Gulf of Mexico.  After the moratoria in

20 the '90s it's pretty much narrowed down to that.  It's

21 an area where there's a lot of experience and a lot of

22 players and that that should continue.  There is a
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1 question that in deeper waters where the geology is

2 complex that perhaps the agency should set competent

3 standards at the bidding stage so that in order to bid

4 on certain tracts and when they do a lease sale they

5 identify certain tracts where there are specific,

6 particular circumstances.  Now, they typically relate

7 to environmental stipulations or shipwrecks or other

8 things that need to be taken into consideration.  They

9 could also cull those out and say you have to be

10 approved by us before you can bid on this.  That's

11 consistent with the way other governments operate.

12 There are also a lot of companies that are well known

13 -- most of the companies are well known.  I mean most

14 regulators come and look to the US.  Have you operated

15 there?  What's your record?  So this is not something

16 that would be a huge difficulty for the agency.  They

17 know who would have the expertise and who wouldn't.

18            And then we recommend that in those leases

19 that those are the ones where the regulator require

20 that there be a clear risk assessment, risk management

21 demonstration prior to proceeding with any activities.

22           CO-CHAIR GRAHAM:  If this standard had been
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1 in effect when there was an area-wide lease, one of the

2 tracts within that was the tract that BP got became the

3 Macondo, would it have been picked up as an area of

4 complex geology?

5           MS. NEFF:  Yes, yes.  It would have also

6 required under the staff recommendation that before

7 this well was drilled that BP demonstrate to the senior

8 engineers at the agency how it was going to go about

9 managing this, the whole drilling activity, not just

10 submit a permit and then submit revisions to the

11 permit.  They'd have to actually say how they're going

12 to do this, how they're going to maintain barriers, and

13 they would have to have fully thought that out.  They

14 would have had to have explained how they were going to

15 coordinate this with Transocean, with Halliburton, with

16 all these other contractors that were there to make

17 sure that when you got into the point of having all

18 sorts of multiple activities at one time that people

19 would understand and stay focused on the risks.

20           MR. GARCIA:  I just want to make sure we're

21 clear on something, and it goes back to Don's point,

22 that what we're proposing is that a safety case would
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1 have to be developed by each of the major players, so

2 the drilling company and the operator, and they'll be

3 complementary, but they are independent, and, you know,

4 that leads to another issue which is we want people on

5 the rig to take responsibility, and presumably there is

6 some pressure that's brought to bear on these drilling

7 operators.  They get their income from -- or drilling

8 companies -- they get their income from the operators.

9 There has to be some mechanism that insulates a drill

10 rig worker from retaliation if that person decides to

11 hold up their hand and say stop, and I don't think we

12 have that now, so it's got to be built in to whatever

13 it is, is going to be proposed here and required of the

14 industry.

15           CO-CHAIR REILLY:  That raises a really

16 important question.  I guess I understood or would have

17 imagined that a safety case would be the responsibility

18 of the operator who would require basically a safety

19 case on the part of everyone working for the operator,

20 that it would be an integrated safety case for which

21 responsibility would lie primarily with the operator

22 but also go all the way down, and the responsibility

142

1 for policing its adequacy would be the operator and

2 there wouldn't be a separate series of individually

3 distinct or liable safety cases developed.  Is that --

4           MR. GARCIA:  My understanding, well, I

5 thought the drilling association has in fact proposed

6 that, and they have guidelines out for the drill

7 owners, the drilling operators, developing a safety

8 case.  So I'm assuming.  Is that right?  I'm assuming

9 that these are developed separately.

10           CO-CHAIR REILLY:  But the operator would have

11 to take responsibility for integrating it all or not

12 and would be responsible for everything that happens.

13 Right?

14           MS. NEFF:  The operator is required to do

15 that, whether it's spelled out in the regulations or

16 not.

17           CO-CHAIR REILLY:  And effectively BP would be

18 policing everybody working for it.  Is that correct?

19           MS. NEFF:  Right, right.  The regulatory

20 philosophy is that if these entities, these facilities

21 which is these huge drilling rigs are out there in the

22 nation's waters performing a very high-risk activity,
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1 the regulator needs to ensure that these companies also

2 have considered all the risks because they are the ones

3 with the hardware; they have the majority of the

4 people.  So it's not that the operator is absolved of

5 any responsibility, but the regulators are also

6 insisting.  In Norway they don't call it a safety case.

7 They have what they call an AOC.  In order to have

8 permission for a drilling rig to operate in Norwegian

9 waters it has to go through a detailed inspection of

10 the physical components of the drilling rig but also

11 the management practices and systems and their approach

12 to managing risk and communicating amongst all the

13 staff, the workers on the rig and with the other

14 companies, and they have to maintain that, and if they

15 leave Norway, when they come back, if they haven't kept

16 to those standards, wherever they're operating, they

17 have to go through the recertification.

18           MR. BOESCH:  This is the driller.

19           MS. NEFF:  The drilling rig.

20           MR. BOESCH:  But not the operator?

21           MS. NEFF:  Oh, well, the operator too also

22 but --
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1           MS. BEINECKE:  I think both independently

2 have to be certified, that it isn't solely the

3 operator.

4           MS. NEFF:  And these drilling rigs can be

5 under contract to different companies, and one of the

6 things we've discovered is there's a different culture

7 and a different way of operating depending on who the

8 operator is, and the companies, the contractors, will

9 operate to the standards of the operator, and what the

10 regulators have said, in fact, the director of the

11 Norwegian Safety Authority said that the drilling

12 companies actually asked to have a mandatory

13 certification so that they could say to some of the

14 operators who they didn't think were operating at a

15 standard that they had to do it themselves.

16           MR. BOESCH:  But if we could use a concrete

17 example from the Macondo well, that will help me

18 understand this, this layered responsibility.  I asked

19 earlier about whether Halliburton had a protocol for

20 making sure that this test of the stability of cement

21 were in hand and certified before proceeding with the

22 job, and the answer I got is that we don't know yet
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1 because we have requested that but they haven't

2 provided that information.

3            It would seem to me that in an integrated

4 safety case, if I can call it that, that BP would have

5 a protocol that says we're not going to proceed unless

6 we have a certification, and for that reason then I'm

7 going to require, make sure that Halliburton have that

8 process and have that protocol in place.  As opposed to

9 that, what we now have is in this latest exchange we

10 have from BP is this finger pointing about whose

11 responsibility.  Ultimately in a layered sense of

12 responsibility someone needs to be responsible and in

13 our system where we license, we give that certification

14 to the company, it is the operator.

15           MS. MURRAY:  But to Terry's point, let us

16 just say in this example Halliburton engineer who is

17 pouring cement says, wait a minute, where is the

18 certification?  Who ensures that that person can say

19 that without retribution?  I understand that in the

20 North Sea it is heavily unionized and the unions do

21 that whistle blower policy.  So --

22           MR. BOESCH:  As some protection from --
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1           MS. MURRAY:  As protection for workers.  It

2 doesn't matter whether they're a contractor or a worker

3 at a -- but Terry's point is a good one.  What is the

4 whistle blower policy here in the US?

5           CO-CHAIR REILLY:  We went into that with

6 several companies which have a stop work capability and

7 are very proud of it, and in two cases at least

8 reported that their CEOs make a practice of visiting a

9 rig where that has happened and recognizing the

10 individual with benefits, with notoriety or publicity,

11 and even in the case where it proved later to have been

12 a false alarm.

13           MS. MURRAY:  And that person was a

14 contractor?

15           CO-CHAIR REILLY:  Whoever it was, yes,

16 whoever it was.

17           MR. GARCIA:  But that requires an enlightened

18 CEO, right?  So what if you don't have an enlightened

19 CEO?

20           CO-CHAIR REILLY:  We just don't know.

21           MR. GARCIA:  It's not required by law.

22           CO-CHAIR REILLY:  Well, I have the impression
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1 though that it's an increasingly recognized SOP.  At

2 least among the companies we talked to, every one of

3 them said they had it.

4           MR. GARCIA:  Then there shouldn't be a

5 problem in requiring it I think is what I'm hearing.

6           CO-CHAIR REILLY:  I agree.

7           MS. MURRAY:  So for example, in the nuclear

8 industry there is a whistle blower policy and it's out

9 of the Nuclear Regulatory Commission, so we might think

10 about that.

11           MS. BEINECKE:  So that's an area where MMS

12 could put in regulation.

13           CO-CHAIR REILLY:  Yeah.  I think we would all

14 agree on that.  We'd better move along here and finish

15 up on time.  You didn't talk about financial

16 responsibility and liability limits, so I think we

17 ought to have that conversation.  Do you want to lead

18 off or shall --

19           MS. BEINECKE:  I think Louise is going to

20 lead off because we got a recent paper with a series of

21 recommendations.  Do you just want to highlight what

22 those are and then we could discuss them.
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1           MS. MILKMAN:  Sure, and before I do let me

2 just describe the situation a little bit.  In many ways

3 we were fortunate that BP caused the Macondo spill

4 because BP has deep pockets.  The law, under the law,

5 Oil Pollution Act of 1990, if a smaller company had

6 caused the spill, they likely would have gone bankrupt

7 before paying anything close to the damages that were

8 required, and that's for two reasons.  The first is

9 that although the Oil Pollution Act makes responsible

10 parties strictly liable for damages and for removal

11 costs, it caps the amount of liability on offshore

12 facilities at 75 million dollars.  That's liability for

13 damages, with certain exceptions, and it also caps the

14 amount of financial responsibility that is needed to be

15 demonstrated at 150 million, both of which are

16 obviously far less than what would have been needed to

17 compensate for the spill, for the Macondo spill

18 damages.

19            The Oil Pollution Act does provide that if a

20 responsible party is not able to compensate all of the

21 damages, the Oil Spill Liability Trust Fund will, is a

22 source of payment for compensation, but the trust fund
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1 has a limit of a billion dollars per incident, so

2 damages can only be claimed in the amount of a billion

3 dollars per incident.

4            So under the current regime there are a

5 couple of limitations.  The first is that the liability

6 cap really means that there's little incentive for

7 offshore drillers to take actions to mitigate the risk

8 of their spills, and it also means that it's likely

9 that if there were another spill of the magnitude of

10 the BP spill that natural resource damages and other

11 injuries could go uncompensated.

12            There are several legislative proposals that

13 try to address these issues.  They do a number of

14 things.  They eliminate both, in some cases eliminate

15 the liability caps.  In others they change the

16 financial responsibility requirements.  Senator

17 Landrieu's proposal creates a neutral liability pool,

18 and at least one proposal raises the amount of

19 available funding per incident in the Oil Spill

20 Liability Trust Fund.

21            There's been quite a bit of opposition to

22 some of these proposals in part because of the fear or
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1 the view that raising or eliminating liability caps

2 would result in the inability of smaller companies to

3 stay in the oil exploration and production business.

4            So in staff's view we think that we should

5 try and, that Congress should try and act to balance

6 these two competing really sort of interests or

7 concerns.  One is that there should be a way to provide

8 incentives for companies to mitigate risk of oil

9 spills, and also there should be some assurance of full

10 compensation to innocent victims of spills.  At the

11 same time we believe there are good reasons for smaller

12 companies to remain in the business, and so that a

13 regime that simply has the effect of everyone but the

14 majors or most companies except the majors exiting the

15 oil exploration and production business isn't the right

16 answer.

17            So staff recommends four general ways that

18 Congress could address these issues.  The first is to

19 raise the liability cap for offshore facilities using a

20 phased-in approach so that the insurance market has

21 time to adjust to the increase in caps.  The second is

22 to raise financial responsibility requirements
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1 commensurate with the increased liability cap, again

2 using a phased-in approach.  The third is to provide

3 for a risk assessment by MMS of individual drilling

4 activity using specific criteria of the nature that

5 Shirley just described, and then fourth, to increase

6 the per incident limit on payout from the Oil Spill

7 Liability Trust Fund which is, as I said, is currently

8 at a billion dollars.

9           CO-CHAIR GRAHAM:  Question.  The funding of

10 the Oil Spill Liability Fund is from?

11           MS. MILKMAN:  A per barrel tax on production.

12           MR. GARCIA:  Do you know how much is in it?

13           MS. MILKMAN:  I think it's between 1.5

14 billion and 1.8 billion right now.

15           MR. GARCIA:  So if instead of BP it had been,

16 you know, Acme Small Oil Company that had caused this

17 event and they're now bankrupt, the Oil Spill Liability

18 Fund would not be able to pay.  So basically the

19 taxpayers would be footing the bill, and my guess is

20 we'd be having an entirely different conversation about

21 financial responsibility.

22           CO-CHAIR REILLY:  The real reason for that

152

1 though wouldn't be that they had to pay out 75 million

2 dollars.

3           MR. GARCIA:  No, no.  I know.

4           CO-CHAIR REILLY:  It would be because the

5 fines that are not subject to the cap, the Clean Water

6 Act fines, the state outlays, the federal outlays, that

7 would bankrupt a small company.

8           MR. GARCIA:  Right.

9           CO-CHAIR REILLY:  Under current situation.

10 Your third point, you said provide for MMS specific

11 risk assessment.  What would be -- would the effect of

12 that or the idea behind that be essentially to say

13 you're too small or undercapitalized to undertake

14 drilling in this particular sensitive geology?  Is that

15 the idea?

16           MS. MILKMAN:  Yes, I think so.

17           MR. GARCIA:  Or, well, or it would require a

18 joint venture.  Go find a partner if you want to go out

19 there and engage in ultra-deep drilling.

20           CO-CHAIR GRAHAM:  I really don't understand

21 the policy argument for this liability limit.  Maybe

22 the area in which liability limits are most used today
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1 is in medical malpractice.  Many states have now put a

2 cap on the maximum liability of a physician in an

3 untoward event.  The theory there is (A) that we don't

4 want to have a mass exodus of physicians for fear that

5 they're going to be bankrupt; (B) that medicine has

6 become so technological and complex that liability has

7 become somewhat of a phantom assignment.

8            I don't know what -- I mean I'm thinking

9 here of that little fisherman in Alabama who has just

10 been wiped out because of this oil spill.  Under the

11 current system it seems to me we're saying, well,

12 that's too bad; you may have been an innocent bystander

13 but you're going to bear the full uncompensated cost

14 because the company has a liability limit and the oil

15 spill fund has a limit.  Why -- what's the -- what is

16 the public policy that justifies making the little

17 fisherman bear the burden?

18           MS. NEFF:  First the oil spill fund was

19 capped because at the time that it was set up it was

20 thought that a few billion dollars would be sufficient.

21 That was 20 years ago.

22           CO-CHAIR REILLY:  That was thought to be real
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1 money then.

2           MS. NEFF:  And then over time this fee on all

3 -- it's on all oil; produced, imported and that enters

4 a refinery plus on imported refined product; and it was

5 being collected over the years and building up a

6 significant fund, and so Congress suspended the

7 collection, and it's been back and forth in that.

8            If there were -- the concept behind it was

9 to have the pooled risk, especially for incidents like

10 these where they're high consequence but extremely

11 rare, and while we've seen the statistics on blowouts

12 and that sort of thing, this is a very rare event that

13 we're seeing here.

14           CO-CHAIR GRAHAM:  But I still don't

15 understand what's the social policy that says that if

16 in that rare event, and we've had, according to the

17 chart we looked at a few minutes ago there have been 21

18 of these events since the beginning of the 21st

19 century, why should we ask innocent third parties to

20 bear the burden?

21           MS. NEFF:  There are a couple of aspects to

22 this.  One, we wouldn't be asking them to bear the
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1 burden.  If the agency were to look at where the risks

2 are, one, it would inform the industry and the

3 insurance companies as to whether or not they were

4 capable or they should take on such a prospect and

5 price insurance accordingly or not permit these folks

6 to participate there.

7           CO-CHAIR GRAHAM:  But if they have a limit on

8 how much they can pay, they aren't going to buy more

9 than 75 million dollars worth of insurance I would

10 assume if that's their maximum liability.

11           MS. NEFF:  I'm not an expert in this area.  I

12 would say that the insurance has to cover more than

13 just -- the liability under the law is, only covers

14 certain things.

15           CO-CHAIR REILLY:  Well, I would assume I mean

16 the way the issue is always posed is in terms of trying

17 to ensure that we're not just left with half a dozen

18 competitors for offshore oil and gas development, that

19 we don't price out the smaller operators of which I

20 think I asked someone on the staff to do a count and we

21 came up with 281 who are active in the Gulf at any one

22 time.
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1            It seems to me that it is a reasonable and

2 important public policy to try to keep them in being

3 for a variety of competitive reasons and social reasons

4 and others, but it's not reasonable that a company that

5 can cause billions and billions of dollars of damage

6 simply be free to walk away and say turn that over to

7 the public.  There has to be some reconciliation

8 between those two.  So it does strike me that liability

9 limits ought to be raised.  I don't have a number to

10 suggest and yet there is a principle here that we want

11 to go some distance towards accommodating the fisherman

12 that you described, but I think we don't want to do it

13 to the extent of limiting the jobs of the folks on the

14 rigs.

15           CO-CHAIR GRAHAM:  It almost sounds as if

16 we're adopting a policy of too small to fail.  Is that

17 --

18           MS. ULMER:  I think you're right, and it's

19 true that we're talking about something where there's

20 competing public policy interests, and the question is

21 how do you balance those, and I think there's no way of

22 concluding that 75 million dollar cap on liability is
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1 high enough.  I mean that was adopted 20 years ago.

2 That's when OPA 90 became law.  We all know that 75

3 million dollars doesn't mean what 75 million dollars

4 meant in 1990 for starters, but even more importantly I

5 think is this point that a liability cap removes the

6 incentive to care about safety.  I mean that's the

7 competing public policy issue that I'm very concerned

8 about in the context of our discussing what kind of

9 carrots and sticks we should put together that create a

10 safer operational environment, and unless there is more

11 of an incentive to be safe which is part of this

12 raising the liability cap, I think that clearly ought

13 to be done.  Exactly at what level I don't know either,

14 but I think it clearly needs to be raised; whether or

15 not there should be some sort of a pool for those who

16 are too small to play, I mean in a way it's contrary to

17 this incentive question but it does leave open the

18 operation for some small players, but I think that the

19 limit on the per spill incident that you're talking

20 about, the billion dollar limit, goes to your point

21 about why should the poor fisherman end up paying for

22 somebody else's mistake.  So if we also limit, if we
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1 change that limit so that more can be paid out, it

2 helps.  Unfortunately at some point it comes back to us

3 as taxpayers.

4           MR. GARCIA:  But none of it matters if you

5 haven't properly evaluated the financial capacity of

6 the company that's about to engage in this activity,

7 and maybe there are, maybe it's not too small to fail

8 but too small to drill in some cases unless you have

9 found another partner or some way of satisfying

10 society's need that there be a demonstration that you

11 have the financial capacity to cover your mistakes and

12 any damage that you do.

13           CO-CHAIR GRAHAM:  One thing, this act came

14 into effect in 1990 when there was virtually no deep

15 water drilling in the Gulf.  Maybe we could make a

16 distinction between shallow water drilling where the

17 risks are less and the consequences are probably also

18 less, although I don't know if that's correct or not,

19 and with the very risky deeper and ultra-deep.

20           CO-CHAIR REILLY:  Let me ask you a question

21 then, or a couple of questions.  One is with respect to

22 liability caps in other countries.  Do we know what
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1 they are in Norway, UK, Canada, Russia?

2           MS. MILKMAN:  Yeah.  Canada it's between 30,

3 40 million I believe.  UK is 120 million.  I don't know

4 about Norway.

5           CO-CHAIR REILLY:  121 million?

6           MS. MILKMAN:  120 million.

7           MR. BOESCH:  Pounds or dollars?

8           MS. MILKMAN:  I believe that's dollars.

9           CO-CHAIR REILLY:  How are the smaller

10 enterprises dealt with in those environments?  I was

11 just struck by -- I asked earlier the question whether

12 anyone in all of these incidents that are described had

13 walked away from their liability, and the answer was

14 no.  How do we explain that?  Are there insurance pools

15 in other countries?  Are there consortia that deal with

16 the lesser capitalized companies, drillers?

17           MS. NEFF:  We need to focus on the fact that

18 this comes into place when one of these incidents

19 results in a significant spill.  There are many

20 incidents, accidents that are catastrophic related to

21 blowouts and near-misses that don't result in an oil

22 spill.  So in those situations, you know, many of them
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1 that you saw before didn't come to this level, and in

2 fact, if they had --

3           MS. BEINECKE:  It's the spill that creates

4 the damage.

5           MS. NEFF:  It's the spill that creates the

6 liability, and I have talked to many of these other

7 regulators and I can tell you they're all looking at

8 their own policies.  The EU is looking closely at this.

9 I mean everyone is saying, you know, do we have the

10 right framework in place?  There was Montara last year.

11 Now we've had this Macondo spill.  Both took a very

12 long time to contain, and so everybody is reevaluating

13 this now.

14           CO-CHAIR REILLY:  So and in a spill the

15 liability cap is number of barrels multiplied by $1,100

16 or $4,300 in the case of gross negligence.  I guess

17 that's the answer there, and it hasn't been applied

18 that often, huh?

19           MS. NEFF:  No.

20           MS. MILKMAN:  That's a penalty.

21           CO-CHAIR REILLY:  Well, I know, but I'm

22 saying it's an effective liability and it's unlimited.
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1 Well, it's limited by the number of barrels.

2           MS. MURRAY:  It's an incentive on gross

3 negligence being part of the, I mean --

4           CO-CHAIR REILLY:  Or negligence in the case

5 of the $1,100, but those numbers would really add up.

6 Well, where do you come out on this?

7           MS. MILKMAN:  Basically what, you know, the

8 four points that I made before which are, you know,

9 which are general but they reflect I think the key

10 components of any policy that is going to be needed to

11 be carried out in order to address these competing

12 public policy interests, and back to Senator Graham's

13 question earlier about why to have limits.  It seems

14 conceivable that as the insurance industry adjusts to

15 increased liability caps or financial responsibility

16 limits and new capital comes into the insurance

17 industry for these purposes that eventually it would

18 not, the elimination of caps would not result in the

19 same economic impacts on the smaller or independent

20 companies.  I don't think we know the answer to that,

21 but it doesn't seem out of the question that it could.

22           CO-CHAIR REILLY:  Well, I can say as a matter
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1 of history that it would have been very possible that a

2 tanker of the same size as the Exxon Valdez would have

3 foundered in Prince William Sound and would have been

4 one of an operator's two or three tankers that it would

5 have had no incentive to stand behind, and that was

6 very much on the minds of everybody in the government

7 at the time.  It really was a company that had

8 resources and intended to deploy them responsibly to

9 try to clean up the mess.

10            So these are serious issues, and it sounds

11 like the four recommendations that you have made are to

12 some degree a response to it.

13           MS. BEINECKE:  Well, clearly this seems -- I

14 mean, this is an issue which we haven't discussed

15 before and I think we ought to, you know, in the next

16 week or so really examine what the recommendations are

17 and really how to incentivize safer operations, how to

18 ensure that the companies that are operating are

19 prescreened to assure that they have the resources to

20 meet the obligation either through their own

21 capitalization or through their insurance and draw the

22 conclusion which the paper and the work that Louise has
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1 done has that the current system is just totally

2 inadequate, and as she stated at the beginning, it's

3 just fortunate that the company was of a size that it

4 could make the commitment to the American public to

5 meet these obligations.  It wasn't required to under

6 the statute as currently designed, and we really need

7 to make recommendations that significantly change that

8 because you can't be sure.

9           CO-CHAIR REILLY:  Is it clear that an

10 insurance pool that did in fact deal in adequate

11 realistic liability numbers would have the effect of

12 driving out a number of operators?  Have we talked to

13 the insurance industry.

14           MS. MILKMAN:  I don't think that an insurance

15 pool would necessarily drive out operators.  I mean I

16 think that might be one, one solution.

17           MS. BEINECKE:  One approach.

18           MS. MILKMAN:  Yes.

19           CO-CHAIR REILLY:  I would think that we

20 should explore that then in the days ahead and try to

21 get some reasonable professional help with coming up

22 with, if not a number, at least a principle.
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1           MS. MILKMAN:  And I think that these are the

2 main principles here, and we'd be happy to help give

3 you more information to fine tune them a little bit.

4           CO-CHAIR GRAHAM:  I don't want to put an old

5 record back on the machine, but it's not self-evident

6 to me that the recommendation number one is reality.  I

7 mean this industry has had a single regulator and has

8 had all the problems that we have discussed.  There are

9 other industries which have multiple regulators such as

10 nuclear power which have had a much better record.  So

11 I just question in terms of fact if this first

12 statement is correct.

13            As a matter of pragmatism, the reality is

14 it's going to be some time before even a reenergized

15 MMS or whatever it's ended up being called comes in

16 place.  How long will it -- I mean I'm not asking for

17 an answer to this question but I throw the question

18 out.  How long is it going to take for the Department

19 of Interior to get the same level of safety for the

20 workers on these rigs as OSHA is providing to workers

21 in nuclear power plants?  I'd suggest it's going to be

22 a long time.  So one thing we might suggest would be



NATIONAL OIL SPILL COMMISSION MEETING
CONDUCTED ON THURSDAY, DECEMBER 2, 2010

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

42 (Pages 165 to 168)

165

1 somewhat of a hybrid and say and identify the most

2 risky areas where there is a competent regulator with a

3 good record of success and maybe give them the

4 responsibility until such time as that area within the

5 Department of Interior can demonstrate that it can

6 function.

7            I don't think we ought to go another decade

8 with people at risk, and we've seen the statistics of

9 the number of injuries and deaths.  It's horrific.

10 It's almost like the mining industry was, you know,

11 back in the first 25 years of the last century, that we

12 ought to consider some more creative ideas other than

13 just replicating a system which has clearly not served

14 us well.

15           CO-CHAIR REILLY:  Shirley, how much more time

16 do you need?  We've run out of time.  I'm willing to

17 extend this a little bit if you need some more time to

18 complete the last four or five slides.

19           MS. NEFF:  Well, we do need just a few

20 minutes, but I would point out that the regulatory

21 oversight subcommittee is continuing for an hour after

22 the lunch break and will focus a very brief

166

1 presentation on the environmental issues.

2           CO-CHAIR REILLY:  Right.  So we went through

3 environmental review then.

4           MS. NEFF:  Right.  That's the NEPA part of

5 what the subcommittee has been handling.  We just split

6 it up in that way.  So you'll have --

7           CO-CHAIR REILLY:  All right.  So we can take

8 this after lunch?

9           MS. NEFF:  Do you want to take a few minutes

10 right now and go through this so you can consider this?

11 We have two major recommendations.

12           CO-CHAIR REILLY:  All right.  Go ahead.

13           MS. BEINECKE:  Take the two last slides.

14           MS. NEFF:  I would --

15           CO-CHAIR REILLY:  I guess let's get the

16 regulatory considerations on the table.  That's your

17 last couple slides, your reorganization on the

18 proposals.

19           MS. NEFF:  Yeah.  We're not proposing that

20 this continue under the same structure that it was.

21 We're actually proposing very similar, along the lines

22 of what Secretary Salazar proposed earlier, that
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1 Director Bromwich is trying to move forward with which

2 is the separation of the leasing and environmental

3 responsibilities, the NEPA process over in one entity

4 so that we determine properly when and where to lease

5 and under what circumstances, and then that the safety

6 regulator be separate, be independent, not be a

7 political appointee subject to being, you know, revoked

8 or overruled by, you know, one secretary or assistant

9 secretary, that it be staffed by a career expert,

10 engineer or somebody else with technical competence,

11 that they serve for a fixed term, say five years.

12 That's what the head of the FAA does.  It's the way the

13 person is recruited, that you have the competence setup

14 in that one office.  Whether it stays in the Department

15 of the Interior shouldn't matter.  There are

16 organizational reasons why it makes sense to keep it

17 there because we're talking, unlike a lot of other

18 regulators, in fact, Mine Safety was moved outside of

19 Interior and moved over to the Department of Labor, but

20 there there's not the direct relationship with these

21 individual leases and these individual prospects that

22 are under the responsibility of the Secretary of the
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1 Interior in his or her role to manage the public trust

2 for these public lands.

3            So the safety regulator that we're proposing

4 is not at all what we have today, and it would require

5 a higher caliber of staff.  It would require a

6 different schedule and the ability to compete for these

7 experts.  There are other agencies that have, the NRC,

8 for example, that has that type of a hiring schedule.

9            I would point out that the NRC was in

10 existence at the time of Three Mile Island.  It was

11 improved.  There were a number of things that were

12 changed.  The creation of INPO, as Nancy described

13 earlier, was a fundamental aspect to moving forward and

14 improving the performance of that industry, and that's

15 what we're proposing here is along with the earlier

16 recommendation on the industry side that you also have

17 a dedicated regulator that's not subject to the

18 pressures to promote production, that's subject to

19 pressures to generate revenue.  This regulator would

20 have one mandate, and that is safety and technical

21 integrity of these facilities, and that's critical to

22 avoiding spills.
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1           CO-CHAIR REILLY:  My understanding is that

2 the UK and Norway at least, Australia I don't know, did

3 in fact after their catastrophes move revenue and

4 environmental and safety regulation to be completely

5 distinct not only within the same agency but within

6 different ministries.  Is that what you think we really

7 should head for?

8           MS. NEFF:  It's not just revenue.  It's the

9 leasing activity because that's what really drives it,

10 yes, that the safety and the technical oversight of

11 these operations and facilities be in a distinct

12 independent entity.

13           MR. GARCIA:  But not necessarily a different

14 cabinet agency or department, right?

15           CO-CHAIR REILLY:  Except it is in other

16 countries.

17           MS. NEFF:  Well, it is in some places and

18 some places not.  In fact, when Lord Cullen made the

19 recommendation to move the safety regulator to the

20 Health Safety and Environment Ministry, there was a lot

21 of heavy industry, and there was the benefit of having

22 experts that dealt with explosions and other sorts of
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1 high risk industries.  Now that's less the case because

2 what's happened is this industry is so specialized that

3 even in places where they are in the Health Safety

4 Ministry, and in fact the Norwegian, Magne Ognedal, the

5 executive director of the Norwegian regulator said,

6 yes, we're in the labor department but we're a group

7 unto ourselves because this is so different and because

8 we have to be able to go out to the offshore; no one

9 else does this.

10            So that distinction isn't there as much

11 other than being able to -- and in fact they've all

12 told me that one of the critical, most important

13 features now is being able to have peer reviews, you

14 know, from other countries of their offshore regulatory

15 activities but also from other regulators within their

16 own countries.  In fact, here it would be useful to

17 have say the FAA and the NRC be peer regulators that

18 would review and share practices with this agency.

19           CO-CHAIR REILLY:  Has staff considered other

20 agencies or a stand-alone agency to carry out the

21 regulatory functions?

22           MS. NEFF:  We've looked at a number of
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1 different possibilities as proposed by the

2 commissioners earlier on in this process, and

3 fundamentally this industry and the expertise and the

4 knowledge that's associated with offshore drilling is

5 confined to a relatively small group of people.  It's

6 the people in the industry, the academics in the

7 petroleum institutes and the people who deal with this

8 very particular type of high risk activity added to the

9 fact that it's offshore.  I mean this is the only

10 offshore activity we have that aren't marine vessels.

11           CO-CHAIR REILLY:  Would the Oceans Commission

12 under Leon Panetta have handled this -- they did

13 recommend an oceans department.

14           MS. NEFF:  I'm going to take that as a

15 rhetorical question.

16           CO-CHAIR REILLY:  That's fine.

17           MR. GARCIA:  Back to your question I suppose

18 on where this independent agency should be.  I don't

19 know that it matters which department it's in so much

20 as what Shirley mentioned that you need to have an

21 independent director, someone who can't be removed at

22 the will of the secretary or the President, and then
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1 two, some way of protecting its budget because even if

2 you have that career person who is insulated, if that

3 budget is subject to either the department's control or

4 Congress, there are many ways to skin a cat, and if you

5 want to stop the agency, you just dial down its budget.

6           CO-CHAIR GRAHAM:  I guess my question is --

7           MR. BOESCH:  Terry dealt with my question.

8           CO-CHAIR GRAHAM:  What about let's focus on

9 the money part of it.  Why should a Department of

10 Interior which was established in order to manage the

11 natural resources of America be thought of as being a

12 particularly effective entity to collect the second

13 largest source of revenue next to the IRS that the

14 federal government collects?  Why shouldn't we put the

15 revenue collection function in the Department of

16 Treasury.

17           MS. NEFF:  Senator Graham, I think that

18 question's been asked many times in history, but it

19 wasn't part of the mandate for this Commission.  So we

20 haven't looked at that.

21           CO-CHAIR GRAHAM:  Well, we had a mandate to

22 make recommendations for the future, and one of the
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1 problems that we identified is that structurally when

2 the money function and the safety function are close

3 together, money tends to trump safety.  Has that not

4 been one of our consistent themes?  So one thing you do

5 is you put the money some place at the other end of

6 Pennsylvania Avenue.

7           MS. NEFF:  But as I pointed out before, I

8 think everyone has assumed that this revenue management

9 function is really the driver.  It's not.  It's the

10 leasing.  It's the leasing, the royalty rates, the

11 bonus bids, getting that production going to generate

12 the revenue.  What that revenue office does is it just

13 collects and audits.  They don't set any financial

14 terms.

15           CO-CHAIR GRAHAM:  But now, wait a minute.  Am

16 I not correct that in the last ten years we had a whole

17 raft of leases that were so ineptly written that we

18 didn't collect royalties of in the billions of dollars?

19           MS. NEFF:  And that's the leasing office.

20 What we are recommending, Senator, is that this entity

21 that's responsible for safety be totally separate from

22 the leasing office and the office that collects the
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1 money, that this be an entity that is solely

2 responsible for the technical integrity of operations

3 and workplace safety.

4           CO-CHAIR REILLY:  The only thing that bothers

5 me about that is that this would require congressional

6 action.  You could not create a five-year appointment,

7 a term appointment without -- the secretary can't do

8 that himself.  The President can't do it by executive

9 order.

10           MS. NEFF:  That's true.

11           CO-CHAIR REILLY:  He can do it for his term.

12 I mean he can reorganize the department, but that would

13 be subject to relative --

14           MS. ULMER:  But I don't think we ought to shy

15 away from recommendations just because it requires

16 congressional action.

17           CO-CHAIR REILLY:  I'm not arguing we should.

18 I just think this is a consideration.  You could

19 actually move the whole enterprise out of the

20 department by executive order.  You could put it as

21 President Nixon created EPA.  That's not out of the

22 question.
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1           MS. BEINECKE:  You still have to get a budget

2 though.

3           CO-CHAIR REILLY:  You still have to get a

4 budget for it.

5           MS. NEFF:  At the time Secretary Salazar

6 announced the reorganization he tasked Director

7 Bromwich to doing a serious review to look at how these

8 functions, the leasing, the safety and the environment

9 should all be handled.  They initially said we're going

10 to have to look more closely at how we're going to deal

11 with some of these permitting issues with respect to,

12 you know, whether the well permitting exploration plans

13 including the well design and those operations should

14 be under the leasing entity or whether they should go

15 into a separate entity.  So we have really focused on

16 this:  What should stay with leasing and what should be

17 definitely separated into what I call over with the

18 engineers.

19            In the leasing office, just to look at the

20 expertise that you have, you've got the geologists, the

21 land men, and you've got the environmentalists and

22 biologists who have to look at where we're leasing and
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1 what the circumstances are and what stipulations should

2 be on those leases.  That all stay together in the

3 recommendations that we have.

4            Clearly this is a different area.  We've

5 been looking at it closely.  We've had discussions with

6 Director Bromwich over time.  It seems that he's moving

7 along in that direction too.

8           CO-CHAIR REILLY:  You mean he's moving beyond

9 where the secretary previously separated the two?

10           MS. NEFF:  No, no, as far as what functions

11 should stay with leasing, which functions should be

12 clearly separated off into a safety entity so that you

13 have a focused attention on the operation.

14           CO-CHAIR REILLY:  But my understanding is the

15 current reorganization resulted in the entities going

16 up through two assistant secretaries, both of whom

17 report to the same deputy and to the secretary.  That

18 struck me as directionally correct but not sufficient

19 to make the point.

20           MS. NEFF:  At this point that's still where

21 they are as far as any announcement they've made.

22           CO-CHAIR REILLY:  But you're saying Bromwich
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1 is thinking of going further?

2           MS. NEFF:  Well, as far as separating them,

3 my understanding is they're recognizing more and more

4 as they've had discussions too with the other

5 regulators that you need to have one regulator that

6 addresses the operations side of it.  Now, they haven't

7 gone there yet.  They haven't made a final decision.

8           MR. BOESCH:  But this is all within BOEMRE,

9 and what the recommendation here is that we take that a

10 step further and take it out of BOEMRE and make it

11 independent of those decisions.

12           CO-CHAIR REILLY:  We can revisit this after

13 lunch.  I think we've covered this pretty well for now.

14 We say come back at 1:30?  All right.  We'll resume at

15 1:30, and go have lunch.  Excellent.  Thank you very

16 much, Shirley, Scott, Louise.

17           (A lunch recess was taken from 12:46 p.m. to

18 1:35 p.m.)

19           CO-CHAIR GRAHAM:  I call the meeting back to

20 order.  Continuing with our discussion with Shirley now

21 moving towards environmental review.

22            Fran, do you have any opening statements?
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1           MS. ULMER:  Thank you, Mr. Chairman.  I do,

2 and I think Shirley is going to show us one slide in a

3 moment that will perhaps tie together what we've been

4 talking about all morning and what we're about to talk

5 about this afternoon.

6            We have focused on safety so far, and there

7 are three pieces to the safety equation.  There is

8 occupational safety.  There's process safety and

9 there's environmental safety.  Now, this morning we've

10 mainly been talking about process safety and to the

11 extent that that includes occupational safety, and what

12 I mean by that, of course, is basically the practices,

13 the drilling practices, and that also includes spills

14 and unintended hydrocarbon surges and then in terms of

15 occupational safety deaths, injuries, et cetera.  This

16 afternoon we're focusing on environmental safety, and

17 of course the goal here in terms of regulation is to

18 minimize the impact on the environment so that the oil

19 and gas activity that is taking place has the minimal

20 impact, and not too surprisingly all these things

21 really are related, and if you're not having accidents,

22 occupational safety, the odds are excellent you're also
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1 not having environmental accidents or big impacts.  So

2 these things are related, and I don't want to make them

3 too separate because of how important they all are and

4 how they work together, but we'll try to focus on the

5 environmental piece.

6            Over the last several months we have talked

7 to a wide variety of people about the environmental

8 review process that is undertaken by the Department of

9 Interior and the extent to which other agencies are

10 involved in those environmental reviews before key

11 decisions get made.

12            We had the opportunity to listen to the

13 White House Counsel on Environmental Quality, NOAA,

14 former MMS directors and many others who have been

15 involved in the regulatory structure over the years who

16 have painted a picture for us of how these various laws

17 interact, and we're talking about different agencies

18 with different statutory jurisdictions and different

19 areas of expertise.  So it's a fairly complicated area,

20 but we've primarily focused on the questions of how the

21 National Environmental Policy Act, how NEPA processes

22 have been incorporated in the decisions that have been
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1 made by MMS.

2            We have focused on how other agencies have

3 been involved in influencing those decisions,

4 commenting on major actions through the NEPA process

5 and offering their expertise and advice, and we have

6 focused on the extent to which the MMS science process

7 and their plans and their programs have been adequately

8 and accurately focused on those questions where

9 decisions need to be made by regulators.  So that's

10 been our principal focus.

11            In addition to speaking with agency people

12 in Washington, D.C. and in New Orleans and in Alaska

13 we've also had rather extensive conversations with

14 scientists.  We have talked to scientists in

15 universities, in agencies from industry, from NGOs to

16 better understand from their perspective how science is

17 being used and how the use of science could be improved

18 in the decision making process both in the preleasing,

19 the five-year planning process, the specific lease

20 process of issuing permits but also in the oil spill

21 response planning process which requires a lot of

22 information and probably should require better science.
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1            So all of these various conversations with

2 agency people, with scientists, with NGOs and our

3 studying the various decision points within the agency

4 has led us to a few specific recommendations that I

5 think we need to discuss today as possible

6 recommendations of the Commission, and again primarily

7 it focuses on, these focus on the NEPA review process.

8 At what level should the environmental assessments or

9 environmental impact statements or the categoric

10 exclusions which became sort of the normal business

11 practice in the Gulf of Mexico, how those processes

12 should be modified or strengthened, how the NEPA

13 reviews and the interagency consultations should take

14 place to take advantage of the other expertise of other

15 agencies, whether it's NOAA or the Coast Guard or

16 anyone else, and how we can devise a more robust oil

17 spill response planning process so that we have better

18 results than what was experienced in the Gulf of

19 Mexico.  I'll stop there.

20           CO-CHAIR GRAHAM:  Thanks, Fran.  Shirley.

21           MS. NEFF:  Do you want me to keep the

22 structural slide up for the discussion?
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1           MS. ULMER:  I think it would help.  The last

2 slide from the session before lunch shows the Office of

3 Environment and Science off of, as a sort of a sister

4 agency to the Office of Leasing and Resource Management

5 and I think that is a good springboard into the

6 discussion of how we view the role of environmental and

7 scientific reviews and the decisions that need to be

8 made by MMS, now BOEM, or whatever it ends up being

9 called, but Shirley, do you want to talk just a little

10 bit about why that separation.

11           MS. NEFF:  As we discussed earlier, the

12 Office of Leasing and Resource Management has

13 geologists and economists who are responsible for

14 assessing what the economic value is of these resources

15 that the government is proposing to lease, and that's

16 its focus.  It's specialized in that area.  That's what

17 it does.

18            The environmental side of this is what are

19 the scientists, the environmental studies program, the

20 marine scientists, the biologists, these other people

21 who are also in the same agency right now have a

22 different set of expertise, and they have different
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1 responsibilities.  It's their job to inform the process

2 at the, beginning at the five-year planning stage and

3 throughout with regard to NEPA and the various

4 environmental considerations there and whatever

5 stipulations might need to be applied to leases in

6 areas where there's a decision to go forward and lease

7 but with certain caveats, and so there are different

8 competencies and they have different goals.  They have

9 different -- they should have different cultures too.

10 That's the view of the staff.

11           MS. BEINECKE:  Let me address that briefly.

12 I think our objective here is to really figure out how

13 to make environmental review much more robust than it's

14 been up until this point in the Department of Interior.

15 The question is how best to do that, and there are two

16 arguments that you could make.  One argument would be

17 to separate the environmental review from the leasing

18 process, and Senator Graham, this is to your point

19 earlier about money has a lot of influence on the

20 process, so the more separated they are, for example,

21 taking the environmental science and review into that

22 independent safety and environmental authority would
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1 not have a connection under the same assistant

2 secretary who is responsible for the leasing.  So

3 there's an argument to separate it quite distinctly

4 from the leasing decisions.

5            The other way to consider it which is the

6 proposal that's identified here is to separate it into

7 a separate office, have a distinct director of that

8 office who would be a chief scientist for the agency

9 who would be the voice of science in the leasing

10 decisions and structure it in a way that scientific

11 information and the environmental review would actually

12 inform the leasing decisions.  I think that our

13 impression from the review that we did is the leasing

14 decisions are pretty much made.  The NEPA review is

15 pretty pro forma, more procedural than it is

16 substantive in the decision making.  So here, you know,

17 we really need to discuss what's the best model to

18 ensure that the information on the marine resource and

19 on the vulnerability of that system that needs to be

20 taken in consideration when the lease is defined,

21 what's the best way to affect that, to have them

22 talking together but separate it enough so that the
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1 science and environmental review voice is strong and

2 has an impact or separate it even further so there's

3 real independence in the view with a different, totally

4 different director, and as I said, I think there are

5 pros and cons to either approach with the underlying

6 premise that in all cases, and I'll just put this in

7 the context since the spill the President in July

8 announced the new national ocean policy which actually

9 directs all the agencies to confer an interagency

10 planning process to determine what's the best way to

11 manage our ocean resources.

12            So public policy has actually moved forward

13 since the spill on the oceans and we should factor that

14 in as well.  Don, do you have a view of how best to

15 structure?

16           MR. BOESCH:  Yes.  Well, I think you framed

17 it well.  It's a decision about whether, the degree to

18 which you make it independent or a part of the integral

19 decision making, and I think I come down on the end of

20 it really needs to be housed pretty much as you've

21 described it with a working connection to the decision

22 making so that the decision making is informed by the
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1 environmental science that's conducted by the program

2 and also synthesized.  However, I think we've learned

3 from the past, particularly with respect to what this

4 tragedy revealed is that the kind of consultations with

5 the other parts of our government which have expertise

6 in environmental and responsibilities in environmental

7 stewardship haven't been what they should be, and I

8 think that what we need to make sure that we recommend

9 is a real partnership, as you said, under the National

10 Ocean Council, but it ought to be mandatory, not just

11 advisory, that there ought to be the other agencies,

12 NOAA in particular, which has major resource

13 responsibilities for the ocean, our nation's ocean,

14 ought to be at the table involved not only in the

15 consultation and assessments but also in the studies

16 that are being conducted to better inform decision

17 making.

18           CO-CHAIR GRAHAM:  Fran, can I ask a question.

19 The one proposal which is to have in a dotted

20 relationship with the secretary the independent safety

21 and environmental authority, would that be exclusively

22 for offshore oil and gas or would that be generally for
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1 all safety and environment that comes under the

2 Department of Interior?

3           MS. BEINECKE:  As recommended here, it would

4 be exclusively for offshore, and it would be the safety

5 and environmental authority.  So it would have

6 enforcement authority for any environmental

7 stipulations that were placed on the leases, any

8 permits, et cetera, that the releases were subject to

9 that Interior had the responsibility for.

10           CO-CHAIR GRAHAM:  Second question.  Down in

11 the right-hand corner it says the Office of Natural

12 Resource Revenue royalty collection and auditing.

13 Change was effective 10/1/10.  Where is that?  Where is

14 that group?

15           MS. BEINECKE:  That's the box way over to the

16 left under the assistant secretary for policy

17 management and budget.  That's the revenue group that I

18 think you were suggesting earlier may go over to the

19 Treasury Department.

20           CO-CHAIR GRAHAM:  Does this assistant

21 secretary collect revenue for only offshore oil and gas

22 or for other areas of the Department of Interior?

188

1           MS. BEINECKE:  I am going to turn to Shirley

2 on that.  I don't know.

3           MS. NEFF:  That office collects the royalties

4 for all federal lands onshore and offshore and all

5 tribal lands.  It includes oil, gas and other minerals.

6 So it's all revenues of any sort, royalties, there are

7 a host of fees, penalties, et cetera.

8           MS. BEINECKE:  Any revenues that flow through

9 the Interior Department.

10           MS. NEFF:  Any revenues from federal lands

11 and from Indian lands.

12           CO-CHAIR GRAHAM:  Again, what is the

13 particular competence of the Department of Interior to

14 have that responsibility?

15           MS. NEFF:  I would say that they have

16 developed the competence over time as required to by

17 the Congress under the various statutes that directed

18 the Secretary of the Interior to engage in these

19 activities and collect the revenues from them.

20           CO-CHAIR GRAHAM:  I mean what's -- I mean my

21 impression is just the opposite, that they have shown a

22 pattern of incompetence, whether it was collecting for
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1 the Indians or collecting leases offshore, and so what,

2 what, again, what is the rationale of putting this

3 revenue collection function in the Department?

4           MS. NEFF:  I would -- as far as -- the

5 Congress made these decisions, you know, in the '50s at

6 least with regard to the offshore.  The secretary moved

7 it.  I can't explain.  I didn't do the research on the

8 rationale behind why they continue to have the

9 collection and auditing function within the Department

10 and have not moved that.  That just wasn't part of

11 my --

12           MS. BEINECKE:  Well, actually this here, this

13 is not our recommendation.  This slide is just

14 reflecting what the Interior Department has already

15 done.

16           CO-CHAIR GRAHAM:  Oh, this is not --

17           MS. BEINECKE:  This particular box is what

18 Salazar has done, and we're accepting it, endorsing it.

19 The area of change is really the other two boxes, the

20 independent safety and environment authority, and

21 separating the leasing office into two, one which would

22 be grouped the geologists actually doing the leasing
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1 plan, and the other would be separating out the

2 environmental review and environmental science capacity

3 with the chief scientist, and that could be here down

4 with the leasing office or it could be up in the

5 independent safety and environment authority which is I

6 think the decision that we need to make a

7 recommendation on.

8            I think, number one, the recommendation

9 should be they should be separated.  Number two, the

10 recommendation should be there should be a chief

11 scientist, and then the decision on number three would

12 be whether to continue having a leasing office or move

13 it into the independent authority and, you know,

14 honestly if an independent authority was created,

15 putting the environmental responsibility all together

16 there, I mean they still need to be connected because

17 the safety authority has to know what's happening in

18 the leasing operation but it would give it more

19 independence.  Would you agree with that, Don?

20           MR. BOESCH:  I do.

21           MS. ULMER:  So, Shirley, maybe do you want to

22 go on to the next slide, the proposed staff
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1 recommendation regarding the environment?  Okay, great.

2           MS. NEFF:  The staff has three

3 recommendations related to the environment as part of

4 regulatory oversight.  Emily Lindau is the lead staff

5 person who handled this, but she is on her honeymoon

6 right now scuba diving in the oceans off Australia.  So

7 I will read the recommendations and I think you're all

8 quite familiar with the topic.

9            The federal government should seek to reduce

10 risk to the environment from oil and gas activities by

11 strengthening science and interagency consultations in

12 the OCS oil and gas decision making process.  More

13 specifically on strengthening science, the joint

14 government research program should systematically

15 collect data and fill research gaps needed to

16 characterize offshore ecosystems and processes, and by

17 joint government this includes all of the agencies that

18 have a role and have scientific research activities in

19 this area.

20           The Environmental Studies Program should be

21 reviewed by the National Academy of Sciences every five

22 years.  The government developed ecological monitoring
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1 protocols that are implemented by industry and that

2 formal response to NEPA comments submitted by other

3 federal agencies.  In other words, the agency now

4 doesn't provide a formal response, and we're

5 recommending that that be required.

6           MS. ULMER:  Mr. Chairman, I might note that

7 we all have come to the conclusion that there's a lot

8 of science that is being done but it is not all being

9 coordinated or synthesized in a way that makes it

10 possible for people to understand what the implication

11 of the science is or how that information should really

12 guide decision makers, regulators or for that matter

13 private participants in this industry.

14            So I think the idea is that with increased

15 consultation and coordination we will be able to get

16 more bang for the buck out of the dollars that we are

17 spending in federal research in this arena.  I think

18 it's also fair to say and we should put on the record

19 that the Secretary of Interior tasked USGS with doing a

20 GAAP assessment of the science which is due in March I

21 think, March or April of next year.  So there will be a

22 more comprehensive look by USGS of some of the
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1 questions that we've been asking which is, you know, is

2 there enough science and who's done it, for the Arctic,

3 where a lot of this issue currently is a very hot topic

4 is how adequate is the science; how much do we know and

5 how much more do we need to know for good decisions to

6 be made.

7            So there are things in process which we

8 should recognize and appreciate.  It's not as though

9 nothing's happening.  There's a lot of science being

10 done.  There's a lot of focus on this, but there's a

11 lot that can be improved by having a more formal

12 structure for both the scientific research coordination

13 but also the consultation with agencies with relevant

14 expertise in the decision making process.

15           MS. NEFF:  There's a final aspect to this on

16 strengthening the consultation, and at one of the

17 earlier sessions we went through a series of options of

18 different ways that agencies consult with one another,

19 and we're recommending that the formal consultation

20 with NOAA at both the five-year program stage and at

21 the leasing stages, and we've put up here the list of

22 the various different options and narrowed it down to
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1 options E and F and somewhere in that range seem to be

2 where the general consensus was, and if you'd like to

3 speak more specifically to that I will leave the slide

4 up.

5           CO-CHAIR REILLY:  Essentially what we're

6 dealing with here is an agency that has expertise

7 authority, scientific capability and has commented

8 without effect without having been taken seriously, at

9 least in their own view, on leasing proposals for quite

10 a considerable amount of time, meaning NOAA, and

11 therefore, the solution is to require that when they do

12 make comments, the receiving entity has to respond to

13 those comments.  It doesn't have to take the comments.

14 It's not a veto.  The authority, the decision still

15 remains with the BOEMRE, but they have to show that

16 they have reacted to, rejected, accommodated the

17 comments, and if they do not, then the NOAA comments

18 are the default position.  Is that correct?

19           MS. NEFF:  Yes.

20           CO-CHAIR REILLY:  Okay.

21           MS. BEINECKE:  Yes.  That would be the

22 recommendation F, that basically NOAA recommendations
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1 would have to be, would be the structural default

2 unless there was a very strong rationale which was

3 explained specifically by the Interior Department.  I

4 think one of the things we learned is that NOAA has

5 participated in part not as fully as I think we would

6 envision partially because the recommendations haven't

7 received full consideration.  So if there was more of a

8 defined partnership with a more robust role for NOAA,

9 they would then participate more fully and there would

10 be more information available at the very early stage

11 before money flows which I think is the critical issue

12 here, that environmental review needs to be done, areas

13 of ecological significance, any considerations that

14 would alter the way a particular subsea area was

15 managed need to be identified prior to the lease

16 actually being sold.  Once it's sold it's very hard to

17 put those kind of stipulations on.  So to try to push

18 the whole process forward more so that the lessee is

19 aware of what the limitations and issues might be when

20 they actually buy the lease.

21           CO-CHAIR REILLY:  Deputy Secretary Hayes said

22 yesterday that in the scoping for the Beaufort NOAA
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1 will be a cooperating agency.  Under those

2 circumstances I suppose they don't make comments?  They

3 simply share in the decision?  Is that how the -- does

4 that work differently than the conventional occasion

5 where they get a proposal?

6           MS. BEINECKE:  Maybe Shirley or Scott can

7 talk to this.  Cooperating is more than just submitting

8 comments.  There's more of a relationship.  The

9 relationship envisioned here goes several steps further

10 than just the cooperating under NEPA, and I think this

11 would actually require either an executive order

12 directing this relationship between the two agencies or

13 an amendment to the OCS that will actually define those

14 roles more specifically.

15           CO-CHAIR REILLY:  Do I recall there is

16 precedent for this?  Jody Freeman said there have been

17 instances where comment has been required and if

18 responses are also obligated that have consequences

19 that causes them to be taken seriously.

20           MS. BEINECKE:  Yes, particularly under the

21 Federal Power Act.

22           CO-CHAIR REILLY:  Okay, Federal Power Act.  I
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1 remember the presentation.

2           MR. BOESCH:  I was just a little bit

3 concerned about what does structural default means, I

4 mean because option E is clearly requiring must consult

5 with and provide reasons for deviating, but option F

6 includes that process but basically says unless the

7 agency can come back with compelling reasons the

8 position of the consultative agency rules.  So

9 ostensibly what this means is that if NOAA puts in a

10 comment that an area shouldn't be leased, then it's

11 incumbent on the agency to come back and say, well, we

12 disagree for the following reasons, but that's

13 actually, if it's followed true to form, that's

14 actually included in option E as well, so I'm not quite

15 sure what we're gaining by other than the form of a

16 threat.

17           MR. GARCIA:  Is there a higher proof under F

18 than E, because the agency or in this case Interior

19 would have to say that not only do they disagree and

20 here's why but that following the advice of NOAA would

21 be inconsistent with some legal duty that they have.

22           MR. BOESCH:  As opposed to some other reason
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1 for disagreeing.

2           MR. GARCIA:  Right.

3           CO-CHAIR REILLY:  I'm not sure I would go

4 that far.

5           MR. GARCIA:  No.  That's what F says though.

6           CO-CHAIR REILLY:  That is what F says.  Yes,

7 I see.  I think E sounds a lot more administratively

8 understandable and efficient.

9           MS. BEINECKE:  I think we had some language

10 that was sort of in between the two that we were

11 looking at that maybe we could share again with the

12 Commission.

13           MS. ULMER:  We might want to ask for that

14 language to be --

15           MR. BOESCH:  I think it should be strong

16 mandate, but it's difficult to take a responsibility

17 away from an agency that's managing it.

18           CO-CHAIR REILLY:  That's where I came out in

19 the presentation that we had, the conversation that we

20 had with the deputy secretary and his colleagues that

21 there ought to be a single decision maker that's

22 sufficient.  We ought not to try to build in more than
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1 one, and if they had to respond to comments, public

2 comments publicly, that's a pretty strong indication or

3 incentive for them to take them seriously.

4           MS. ULMER:  Interesting question is when the

5 other agency has a statutory mandate to protect a

6 resource as NOAA does and if they have made the

7 determination that a proposed action by Interior would

8 undermine their fulfilling their statutory mandate by

9 that decision, you get a very interesting conflict

10 zone, and I think that may be what F was trying to get

11 at, that you have competing statutory responsibilities

12 in some cases, not just one agency owning a whole

13 field.  Particularly in offshore drilling, seeing that

14 NOAA is the ocean agency, you know, you could see how

15 that could be a serious conflict.

16           MR. GARCIA:  And these are provisions that

17 are allowed under NEPA.  We didn't just make this up,

18 right?

19           MR. BOESCH:  These are Jody Freeman's range

20 of options.

21           MS. NEFF:  The staff recommendation based on

22 discussion in the subcommittee was that it would be
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1 somewhere between the two but --

2           MS. BEINECKE:  We have language on that.

3           CO-CHAIR GRAHAM:  Let me say I think we

4 should avoid in our recommendation the word

5 consultations because that's such an umbrella, and if

6 we're going to have some merger of E and F, that merger

7 ought to be inserted in lieu of the word consultation

8 so we know what it is we are recommending.

9           MS. BEINECKE:  Right.

10           MS. NEFF:  The staff can circulate some

11 language before the deliberations on this.

12           MS. BEINECKE:  Yeah.  Maybe before we

13 complete tomorrow we can look at that revised language

14 that we had actually reviewed earlier.

15           CO-CHAIR REILLY:  Action agency must take

16 initiative to solicit comments from and provide reasons

17 for deviating from recommended comments of interested

18 agency.

19           MS. BEINECKE:  Yeah.  I think just on that

20 point these were Jody Freeman's examples of sort of

21 generic agencies.  I think what we want to do is make a

22 recommendation specific to NOAA so it would not be as



NATIONAL OIL SPILL COMMISSION MEETING
CONDUCTED ON THURSDAY, DECEMBER 2, 2010

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

51 (Pages 201 to 204)

201

1 vague to a particular relationship between NOAA and the

2 Department of Interior.  So let's look at that language

3 before we finish up tomorrow.

4           CO-CHAIR GRAHAM:  Is NOAA the only agency

5 that's affected by this?

6           MS. BEINECKE:  It's not the only agency, but

7 because it is the premier ocean agency and this is in

8 the ocean resource, we recommended that NOAA have a

9 stronger role than other agencies like EPA and others

10 that might have an interest, that that cooperating, and

11 I think there's a chart actually later on --

12           MS. NEFF:  I have put the chart up.

13           MS. BEINECKE:  -- that lists the agencies.

14 There's the chart.

15           MS. NEFF:  The actual -- the recommendation

16 was that NOAA always be a cooperating agency which

17 would make it a co-author of the NEPA review for the

18 five-year leasing program and on --

19           CO-CHAIR REILLY:  That makes it a proponent,

20 a co-proponent of the action, right?

21           MS. NEFF:  No, of the NEPA process.

22           MS. BEINECKE:  Of the review.
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1           CO-CHAIR REILLY:  Oh, not of NEPA itself.

2           MS. BEINECKE:  No.  It's a cooperating in the

3 environmental review but not in the lease decision.

4 It's doing the document that's informing the lease

5 decision.

6           CO-CHAIR REILLY:  Okay.  But it has to -- if

7 it's responsible for the environmental impact

8 assessment, it is a proponent of an action

9 significantly affecting the quality of the environment,

10 right?  I think it is.  So I think it's -- that point

11 it's implicated I think.

12           MS. BEINECKE:  That's a good question.

13 That's interesting.  We'll explore that.

14           MS. ULMER:  I hadn't really thought about it

15 that way before.  I had been thinking about it as an

16 author adding value in terms of the substance of the

17 analysis of the environmental impact associated with

18 that particular project.  I hadn't really thought of it

19 somehow transferring into this other zone of being an

20 advocate.  So I actually want to think about that a

21 little bit.

22           CO-CHAIR REILLY:  The only entity that is
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1 required to submit a statement is one responsible for

2 the action that's being proposed under NEPA, so --

3           MS. NEFF:  If I could.  Not being a lawyer I

4 would still point out that the five-year leasing, the

5 planning process is where the government looks scopes a

6 number of different areas to determine whether or not

7 they want to be included in the five-year leasing plan.

8 That's where the environmental review as to what will

9 be leased is most critical.  That's why the

10 recommendation that NOAA be a cooperating agency at

11 that stage, that's where its voice will be heard with

12 regard to where there will be leasing or not, and if

13 there's leasing, what stipulation should go in the plan

14 then when you get to the individual leases, and because

15 a lease sale is proposed in a five-year plan does not

16 mean that it will actually take place.  It means it can

17 take place.  If it's not in the plan, it can't.  It has

18 to be -- the area has to be considered at some future,

19 in some future plan.  So this is the planning part

20 where NOAA's views or all the other agencies are most

21 critical with regard to whether there will be leasing.

22           MR. BOESCH:  But there is the individual
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1 lease sale, an associated EIS associated with that at

2 that point.

3           MS. NEFF:  Yes, yes, and that follows really,

4 but I just remind you as we -- let me skip back here --

5 we had this chart -- I've lost it -- that shows that

6 there are a number of different stages for the

7 environmental review in offshore development, and this

8 stage at the five-year plan is where any government, in

9 our government this is where we decide what we're going

10 to lease, and we make an assessment of, you know, the

11 resources that are available; then we make an

12 assessment of whether for environmental or other

13 considerations, conflicts with fishing or whatever,

14 we're not going to lease there.  This is the point.

15            And so the recommendation to have NOAA as a

16 cooperating agency, you know, as the standard procedure

17 and by law was to ensure that that input was there and

18 part of the decision.

19           MR. GARCIA:  Shirley, what is NOAA'S role

20 right now in the five-year plan?

21           MS. NEFF:  NOAA has the option of choosing to

22 participate as a cooperating agency.  It does mean that
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1 it's a co-author then of the NEPA document.

2           MR. GARCIA:  So currently they could?

3           MS. NEFF:  They could, and what MMS is --

4           CO-CHAIR REILLY:  It's their option?

5           MS. NEFF:  Yes.  My understanding is that

6 it's an agency's option to do that.  MMS has said we're

7 happy to have cooperating agencies, but they want to

8 make sure that they do as much of the work.  In other

9 words, it is a real burden, and this is a challenge for

10 NOAA.  I mean NOAA's another one of the agencies that

11 has, you know, many parts to its mission.  It is not

12 well resourced and, in fact, they have told us in a

13 number of discussions -- you've all met with them too

14 -- that that's been one of their problems.  They just

15 haven't had the ability to participate in all of these

16 whereas if they are --

17           MS. BEINECKE:  But I think actually that

18 argues for why to define their authority more, more

19 strongly because I think the view has been, well, we've

20 spent all this time and we've put in our comments and

21 they're ignored; we have very limited resources; let's

22 put them on something where we can have an impact.  If
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1 you give them more authority and a greater voice, then

2 it's worth their while to actually do the analysis and

3 identify what their areas of interest or concern might

4 be.

5           MS. NEFF:  This goes back to the overall

6 recommendation that these agencies that should have a

7 role in these activities should be recognized as having

8 that role.  It should be in statute, and they should be

9 funded appropriately to be able to perform that role.

10 I think Nancy Sutley brought that out very well in our

11 hearing back in August, and it is the Congress and the

12 administration have to recognize that these resources

13 have to be available.

14           CO-CHAIR REILLY:  And there are situations, I

15 gather they're not uncommon, when MMS would actually

16 finance a NOAA activity, and I've heard them take

17 credit for that.  That is discretionary with MMS when

18 they want to finance NOAA's involvement in doing

19 scientific studies research?

20           MS. NEFF:  Well, there's this, the

21 Environmental Studies Program which I think Mr. Boesch

22 can speak to better than I can.
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1           MR. BOESCH:  I can give you a brief on that.

2 I think just to kind of bring this to a point, what I'm

3 hearing around the table is that there's an agreement

4 that NOAA's role ought to be mandatory and it be

5 substantive.  It ought not be the veto, have veto

6 authority, and it need not be a proponent of the

7 action.  So I think we can craft something around that.

8           CO-CHAIR REILLY:  I agree.

9           MR. BOESCH:  We can get there.  I did want to

10 say a little bit about what you just asked, Chairman

11 Reilly, about the environmental studies aspect because

12 I actually was involved in the early part of my career

13 in doing some of these studies myself and actually was

14 a member of the Scientific Advisory Committee and

15 chaired it for a few years some years ago, and it's a

16 program that actually increased very rapidly in the

17 early days when it was announced for expanded leasing

18 around the country, but after the moratoria went into

19 place, the area-wide moratoria around the country and

20 the driving force for information that is necessary for

21 developing the EISs and so on subsided, the program has

22 dwindled, and so until just recently when it took a

208

1 little uptick again in terms of budget it had dwindled

2 down to about a third of the level that it was in terms

3 of dollars that it was in its high point which was

4 about 55 million dollars back in '75, and if you put it

5 in real terms, inflation adjusted terms, that's ten

6 percent of what it was at the high point.

7            Meanwhile we have got into -- so we say,

8 well, okay, we're working the historically developed

9 area, the information need isn't there, but as we now

10 know this isn't true because we've expanded into a new

11 territory, the deep Gulf of Mexico, and I think what

12 we've seen as a result of this incident is that we came

13 up short in terms of understanding the risk and

14 vulnerability of that environment when we could not as

15 a nation or agencies or scientific community even

16 answer basic questions about where the deep water was

17 flowing.  You know, when this oil was spewing out of

18 the well and putting up this plume of oil droplets, we

19 knew very little about that, and we knew very little

20 about where the oil was flowing, much less the

21 biological effects and the complex interrelationships

22 within that ecosystem.
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1            So I think the lesson learned is that we've

2 developed this great activity, massive activity in an

3 area we knew very little about.  Add on top of that the

4 expansion now into the Beaufort and the Chukchi, and

5 add on top of that even the agency's responsibility for

6 development of renewable energy and all of the

7 environmental issues associated with that, you have to

8 conclude that the resources provided through the

9 studies program are woefully inadequate.  So I'm very

10 pleased to see a recommendation about boosting that as

11 part of the program.

12            I think also it makes sense just as we

13 talked about in terms of the environmental assessment

14 to have that coupled with the decision making on these.

15 So you'll see in the org chart there's this -- what's

16 it called -- science and environment and science --

17 yeah, Environment and Science Office and Leasing and

18 Resource Management, so that there is a linkage and a

19 coupling to informed decision making, but just as we

20 discussed with respect to environmental assessment and

21 evaluation, so with the studies program they ought to

22 be a partnership with the other federal agencies, in
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1 particular in this case not only with NOAA but also

2 with the very powerful science agency within Interior

3 USGS which has great expertise not only about the

4 geological resources but also about certain aspects,

5 certain elements of the living resources.

6            So I think what we're thinking about is

7 making recommendations along those lines to basically

8 still leave Interior and BOEM or whatever we're now

9 going to call it with that responsibility but with

10 having a strong recommendation that it ought to be done

11 in partnership, and I have to say also that one of the

12 things we've also learned, if we didn't know it before

13 about from this spill, was the tremendous scientific

14 capacity that exists in my sector, in the academic

15 sector and research laboratories, that they need to be

16 involved in this process as well.  So there are

17 programs like the National Ocean Partnership program

18 which exist to bring academic scientists and federal

19 scientists and industry folks together to work on these

20 kinds of problems.

21            So I'd like to see some recommendations

22 crafted along those lines to put some, a little bit
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1 more meat on the general recommendations about boosting

2 this environmental studies program, and as Fran

3 mentioned, the needs, information needs really

4 ballooned when we go to the Arctic areas and areas

5 where we don't have this history of development and are

6 going to put a substantial demand on our ability, not

7 only monetary ability, financial ability, but our

8 intellectual ability to address these questions to

9 protect these sensitive environments and exploit the

10 resources in a safe way.

11           MS. MURRAY:  I would also point out that for

12 in particular renewables offshore wind Department of

13 Energy, National Labs are important for this research

14 partnership.

15           MR. BOESCH:  I agree.

16           CO-CHAIR GRAHAM:  Is there any further

17 discussion on this?  Okay.  Shirley.

18           MS. NEFF:  I'll move to the next

19 recommendation.  It's a continuation.  The staff

20 recommends that DOI, NEPA policies, practices and

21 procedures should be revised and strengthened to

22 improve the level of environmental analysis,
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1 transparency and consistency at all stages of the OCS

2 planning, leasing, exploration and development process

3 and to meet statutory compliance.

4            Improving the NEPA process includes, one, an

5 administrative but important issue of developing and

6 making public a NEPA implementations handbook.  That

7 was one of the things that was identified has not

8 occurred yet in the agency.  Secondly, an environmental

9 impact statement should be conducted for exploration

10 plans and development and production plans in frontier

11 areas.  There's not an EIS in every case in areas that

12 are more known where there's more experience, but

13 certainly in frontier areas it's the staff

14 recommendation.  And removing the 30-day deadline for

15 approval of exploration plans.  There's been much

16 discussion about that, but one of the issues here is

17 there really isn't enough time especially when you look

18 at the sensitivities and the environmental issues.

19           CO-CHAIR REILLY:  For practical purposes, the

20 frontier areas is the eastern Gulf and the Arctic?  Is

21 that what it is right now?

22           MS. NEFF:  The Commission and the staff have
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1 had many discussions, and there's no clear definition.

2 We just use that --

3           CO-CHAIR REILLY:  Everybody but central and

4 western Gulf.

5           MS. NEFF:  Yes, central --

6           MS. MURRAY:  Unknown geology.

7           MS. NEFF:  Yes, unknown geology, I mean areas

8 where there's no experience.

9           CO-CHAIR REILLY:  Oh, a frontier area could

10 be in an existing developed area?

11           MS. MURRAY:  Unknown geology.

12           MS. NEFF:  And the --

13           CO-CHAIR GRAHAM:  Do we make a recommendation

14 about this 30-day period?

15           MS. ULMER:  We're suggesting we do make a

16 recommendation.

17           MS. NEFF:  That it should be -- the

18 recommendation from the staff is that the 30-day

19 deadline should be removed and it should be application

20 should not be deemed submitted until all environmental

21 consultations are complete.  As far as the time frame,

22 the Department has recommended 90 days.  I mean
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1 assuming they're not complete until all the documents

2 are there and then they have asked for 90 days as a

3 reasonable time period.

4           CO-CHAIR REILLY:  You've got to have a

5 deadline because otherwise people will go on sabbatical

6 for a year.

7           CO-CHAIR GRAHAM:  I don't -- in this list of

8 summary of all recommendations which number talks about

9 the 30-day deadline?

10           MS. NEFF:  We've included that under

11 recommendation number two.

12           MS. ULMER:  It's on page 7.  Oh, he has a

13 different one.  It's in your --

14           CO-CHAIR REILLY:  So 90 is what you're

15 proposing?

16           MS. NEFF:  Well, that's what the Department

17 has told us is a reasonable time frame and, you know,

18 they're responsible for the action, so I believe.

19           CO-CHAIR REILLY:  Well, NEPA certainly has

20 deadlines, so it's reasonable to try to line them up.

21           MS. NEFF:  I mean these are for exploratory

22 wells.  I mean these are new unknown areas.  That's why
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1 they're exploratory, and there are more details to look

2 at than --

3           MR. BOESCH:  Each plan would be submitted by

4 the operator, by the industry, right, so it's a

5 reasonable thing to have a response time.

6           MS. NEFF:  If the Commission endorsed and the

7 recommendations of staff were accepted with regard to

8 having a risk approach and a risk management safety

9 case type demonstration before these, then all of this

10 would be part of a whole and there would be the need

11 for about that amount of time, you know, to discuss the

12 plan.

13           CO-CHAIR GRAHAM:  Okay.  Any other discussion

14 on that?  Just this is a procedural concern.  I am

15 trying to track what we're talking about with this

16 proposed recommendations list.  There's going to be a

17 new list of proposed recommendations coming out on

18 Monday I gather.  Will this language be in the Monday

19 version?

20           MS. NEFF:  Senator, the draft that we had to

21 circulate, the one that you're referring to, was our

22 first consensus effort to find out whether our general
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1 recommendations were in the ball park.  We have put

2 them on these slides to walk through now, and I think

3 that as you complete your deliberations we will, to the

4 extent we can, narrow them down to refined language.

5 So the more you can tell us and the more you can define

6 what you want in the recommendations the easier it will

7 be for us to do that.

8           CO-CHAIR GRAHAM:  As a stylistic matter, we

9 have a number of recommendations that begin with the

10 words the federal government should do something.

11 That's an awfully big universe, the federal government.

12 It seems to me where we can we ought to be more

13 specific like the Department of Interior so we know

14 which of that big universe we're focused upon.  Is

15 there some reason why we're using the words the federal

16 government?

17           MS. NEFF:  Well, one there was some

18 discussion earlier in your meetings about whether or

19 not you wanted this responsibility to stay within the

20 Department of the Interior.

21           CO-CHAIR GRAHAM:  Well, I think we shouldn't

22 be vague about that.  So if we -- we should say that it
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1 should be in the Department of Interior or if we have

2 another suggestion we should say that, but just to

3 leave it the federal government is I think

4 unnecessarily obscure.

5           MS. NEFF:  Okay.  I think in the language

6 that you're looking at it may -- I don't have that

7 document in front of me, but it may relate to the fact

8 that when we're talking about the environmental reviews

9 and the environmental science, it was hard to capture

10 all of the agencies that might be relevant, and so I

11 think there we defaulted to the federal government

12 whereas I think in other places we clearly said more

13 specifically.  Is it that situation?

14           CO-CHAIR GRAHAM:  Well, we say the federal

15 government should reduce the risk to the environment

16 OSC, oil and gas activities by strengthening science

17 and technology interagency consultant -- consultations.

18 So we clearly are talking about more than one agency,

19 but I think we mean the Department of Interior should

20 seek to reduce the risk, and one of the strategies to

21 do that is interagency consultation.

22           MS. NEFF:  Oh, okay.  I see.  Yes.  I
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1 apologize.  I hadn't gone back to that language.  But

2 we are saying that the federal government as a whole

3 and I think as Commissioner Ulmer and Commissioner

4 Boesch have both spoken to is that the science program

5 cuts across many areas.

6           MS. BEINECKE:  Actually in that

7 recommendation it might be the overarching driver for

8 the federal government.  A lot of that comes out of

9 this new national oceans policy.  So if you're going to

10 say federal government, you might want to refer to that

11 change in the policy as the driver, the national oceans

12 policy because in essence they should actually seek to

13 reduce the risk and that should be an overarching

14 mandate of theirs as carrying out these policies.

15           MS. NEFF:  So you'd like it to say the

16 federal government is advised by the National Oceans

17 Council with regard to --

18           MS. BEINECKE:  And then later on you get into

19 more specifics of the Interior and NOAA and so on.

20           MS. NEFF:  Recommendation two we're clearly

21 talking about the Department of the Interior and its

22 NEPA policies.  You want to move on to the third.
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1           MS. BEINECKE:  Yes.

2           MS. NEFF:  Again, we're back to the federal

3 government should create a rigorous transparent and

4 meaningful oil spill risk analysis and planning

5 process, and here we're clearly talking about the

6 Department of the Interior, the US Coast Guard, other

7 federal agencies, EPA.

8           MR. BOESCH:  NOAA has a very specific role.

9           MS. NEFF:  NOAA, definitely.

10           MS. BEINECKE:  Should that be then DOI in

11 partnership with USGS and NOAA should?

12           MS. NEFF:  I just want to say that on this

13 issue you're going to have a lot of discussion here

14 about what agencies are involved and who should be

15 engaged where and to what extent.  From our standpoint

16 we were looking at what the Department of the Interior

17 and the Minerals Management Service was doing, what it

18 thought its responsibilities were with regard to risk

19 studies, risk analysis and planning when it dealt with

20 the operators when they were proposing exploration and

21 development plans.  It is the view of the staff working

22 on this particular issue that you need to really
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1 consider why the Coast Guard and other agencies were

2 not actively reviewing these spill response plans.

3 Clearly we have identified that as I'll lay through

4 here or go through this list that there need to be

5 improved regulations guidance and a review process for

6 these oil spill response plans.

7            There's been criticism that MMS wasn't

8 reviewing these or that they weren't giving them to the

9 Coast Guard.  We were told in meetings with the staff

10 that they had been sending them to the Coast Guard but

11 they weren't reviewing them.

12           CO-CHAIR REILLY:  I thought that they were

13 simply entered in the Federal Register.  They're not?

14 I thought that was the Coast Guard answers that

15 question.

16           MS. NEFF:  Okay.  That's a question to ask

17 whether the Coast Guard should have additional

18 responsibilities, whether other agencies should be

19 involved, and we're suggesting that there should be

20 more guidance and more interagency review by EPA, NOAA

21 and the US Coast Guard.  That's the second bullet here.

22           MS. ULMER:  I mean I for one would like to
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1 see a requirement that the US Coast Guard approve those

2 plans.  It's the Coast Guard that's on the front line

3 of actually having to supervise and in some cases clean

4 up after failed response efforts.  I just think it's

5 unrealistic for agencies to simply kind of tip their

6 hat saying, oh, yeah, we understand the US Coast Guard

7 needs to get a copy of this, but they're the ones who

8 are on the front line of doing battle when there's a

9 spill.  Same thing for EPA and dispersants.  I mean I

10 think the current system is far too passive, far too

11 passive in terms of the expertise and other agency

12 responsibilities that are involved in oil spill

13 planning.

14           MS. MURRAY:  Well, another thing that

15 happened in this case completely outside the plan was

16 the Department of Energy brought in their scientific

17 team, and should they not, you know, they do have

18 relevant expertise.  Should they not be at least part

19 of the containment plan, you know, as a consultation?

20           MS. ULMER:  And then there's the whole

21 relationship between the individual oil spill response

22 plans for particular projects and the area response
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1 plan that is done which is done, you know, beyond it's

2 not just scoped around a particular project or

3 particular improvement.  It's scoped around a

4 particular area and how that fits into the national

5 contingency plan.

6            Linking these things up we lack a structure

7 to have those things get integrated and reviewed in a

8 meaningful way.  That's what sets up for failure in

9 ultimately being able to implement a meaningful

10 response, and I'm not sure that we have spent, we being

11 either the Commission or the staff, have spent much

12 time puzzling through those links.  I am aware of the

13 fact that there is a separate review commission that is

14 looking at Coast Guard response, and it's very possible

15 that that commission which I guess will be making a

16 recommendation shortly may be looking at the kind of

17 linkages that I'm talking about in all of these

18 response plans.  Maybe no?

19           MS. NEFF:  Commissioner, I think it's the

20 same commission but some of my colleagues on the staff

21 have been looking at it.  They were other members of

22 this commission, but yes, it will be coming up.
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1           MS. ULMER:  No, I'm not talking about our

2 commission.  I'm talking about the Coast Guard

3 commission.

4           MS. NEFF:  I don't know whether that's the

5 case.

6           MS. ULMER:  Well, who was it?  Was it the

7 Secretary of the Navy that appointed the Coast Guard

8 Review Commission that looked at response?  Richard,

9 can you help me with this?

10           MR. LAZARUS:  Yes, Secretary of Homeland

11 Security, Janet Napolitano tasked the Coast Guard to do

12 an internal investigation of the response efforts.  Two

13 retired admirals have been doing that for the past

14 several months.  We've been working very closely with

15 Ms. Priya Aiyar who you'll hear from later, Deputy

16 Chief Counsel.  They've basically been working hand in

17 hand with them for the past several months looking at

18 the response actions of the federal government and the

19 federal agencies.

20            This is a fairly standard practice in the

21 military, to engage in some very intensive internal

22 introspection after a crisis, and they're going to have
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1 their own report.  They've been actually timing their

2 report to come out about the same time as ours, and

3 we're working, coordinating closely with them all along

4 the way, and actually it has been very helpful to get a

5 lot of information we otherwise might not have gotten.

6           MS. ULMER:  So, Richard, my question is, are

7 they only looking at the way in which the response

8 worked, or are they also looking at the sort of

9 statutory and multi-agency responsibilities and

10 authorities that I'm talking about in terms of how all

11 these various response planning efforts at both the

12 individual project level, the company level, the area

13 planning process and the national contingency plan?

14 Are they looking at that sort of structurally?

15           MR. LAZARUS:  Priya Aiyar can address that

16 more precisely than I can.  My sense is I don't think

17 that they're necessarily going to the broader issues,

18 but she will know exactly the answer to that question.

19           MS. ULMER:  I think it's really important

20 that we think about this in a systems way just like

21 we're thinking about process safety in a systems way,

22 and I'm not sure from any of the material that I've
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1 seen so far from our staff that we have done that.

2           MS. BEINECKE:  Should we defer discussion of

3 these specific recommendations on the oil spill

4 response to tomorrow when we are discussing --

5           MR. BOESCH:  I think the oil spill response

6 she's discussing this afternoon.  It will be next.

7 There is some overlap and that's why I think Shirley is

8 speaking to it.

9           MS. NEFF:  We were focused primarily on the

10 Department of Interior and MMS, and clearly what we

11 concluded was that the worst case scenario calculations

12 that MMS was using were flawed and that those need to

13 be improved because they're incorporated in all the

14 environmental reviews and consultations that go forward

15 and that one of the critical recommendations here is

16 that there should be a credible outside party that

17 reviews on an ongoing basis this oil spill risk

18 analysis model.  The earlier bullets on this particular

19 slide spoke to the fact that while MMS had these spill

20 response plans after they'd gone through their worst

21 case scenario, they weren't the ones charged with the

22 spill response.  So the question then is whether you
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1 want to make recommendations that these other agencies

2 should be involved, and we thought it best to leave

3 that to the group that was really looking closely at

4 how this performed during the spill response.

5           CO-CHAIR GRAHAM:  Let me say stylistically

6 that if there is an issue that we would normally opine

7 upon but which we made a conscious judgment to defer to

8 another entity, possibly the one that Fran has just

9 discussed, I think we should say that, that we

10 recognize this as an appropriate issue but we are

11 consciously deferring to XYZ because of their special

12 expertise, but let's don't leave the impression that we

13 didn't think about the issue.

14            What do we mean by credible outside party

15 should review?  What's the criteria for a credible

16 outside party?

17           MS. NEFF:  It could be another federal

18 agency.  It could be one of the National Labs, the

19 National Academies of Science, an academic advisory

20 group.  I mean it could be appointed by the agency.

21           CO-CHAIR GRAHAM:  Don't you think we ought --

22 we're supposed to be the experts in this.  Shouldn't we
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1 indicate who we think should be the credible outside

2 party?

3           MR. BOESCH:  I don't think we need to get

4 that clear.  I think it's a good point that we have a

5 credible, but I could imagine a number of ways to do

6 that.

7           CO-CHAIR GRAHAM:  I mean maybe we could just

8 -- I think even giving some suggestion of who we're

9 talking about, that that's --

10           CO-CHAIR REILLY:  The national Academy of

11 Engineering would be logical I thought.

12           MS. MURRAY:  So one possibility is that the

13 safety and environmental authority which could include,

14 you know, both of those entities, the safety one and

15 the environmental one, if they get moved together would

16 have an advisory body which could be chosen by the

17 National Academy of Science, very much like the FAA

18 advisory body, and that would be a credible third party

19 that would be, you know, third party.

20           CO-CHAIR GRAHAM:  I'm not suggesting that we

21 necessarily limit it to one but have some suggestions.

22           MS. BEINECKE:  More definition.
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1           CO-CHAIR GRAHAM:  Yeah.  Shirley, are we

2 wrapped up?  We're now going to go to the Atlantic -- I

3 mean -- excuse me.  The Arctic.  We skipped right over

4 the Atlantic, paid no attention at all.

5           MS. ULMER:  Mr. Chairman, I would like to say

6 thanks to Shirley and Scott for an amazing amount of

7 work in trying to figure out how the NEPA process

8 works, how the regulatory systems have changed, how

9 they compare with other countries, thinking through the

10 whole safety case questions and how we can make change

11 happen.  That has not been easy, and for those of us

12 who served on some of these subcommittees tried to

13 figure it out alongside of the staff, it's quite

14 dramatic in terms of how many layers of decisions, how

15 many different kinds of statutory authorities and

16 trying to understand all of that.  I just want to say

17 thanks very much.

18           CO-CHAIR REILLY:  And I don't think we asked

19 you any questions the answers to which you didn't have.

20           MS. NEFF:  I would like to say on behalf of

21 myself and Emily, Scott, Joel Hobson, everybody who's

22 worked on this, how much we've appreciated the
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1 opportunity to work with all of you.

2           CO-CHAIR REILLY:  Shirley, fine work.  Thank

3 you.  All right.  Dealing in the Arctic.  I will make

4 some opening comments, and then Jessica O'Neill and

5 Kate Clark will take over.

6            In the executive order that established the

7 Commission the President charged our group with

8 developing options for guarding against and mitigating

9 the impact of oil spills associated with offshore

10 drilling taking into consideration the environmental,

11 public health and economic effects of such options.

12 Well, of all the areas that are or could be producing

13 oil and gas in the United States, competing

14 environmental, economic and public health concerns may

15 be most dramatic and possibly also contentious in the

16 Arctic.

17            The commissioners and staff have heard a

18 wide range of views about the future of offshore

19 drilling in the Arctic.  Commissioner Fran Ulmer and I

20 have gone to Alaska, met with Shell, ConocoPhillips, US

21 Geological Survey, with MMS, Nature Conservancy, Pew,

22 several other NGOs, Mayor Itta of the North Slope
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1 Borough and with the Alaska Development Commission.  Is

2 that what it's called that regulates all the oil?

3           MS. ULMER:  Alaska Oil and Gas Commission.

4           CO-CHAIR REILLY:  Oil and Gas Commission.  So

5 we really tried to range this as widely as we could to

6 get a variety of opinions and authority on the subject.

7            The topic we discovered invokes a great deal

8 of passion both from people who believe that offshore

9 oil and gas resources in the Arctic should be developed

10 and those that would prefer to have no industrial

11 activities in the area ever.

12            The US Arctic which includes the Beaufort

13 and Chukchi Seas is an area of diverse and unique

14 ecosystems.  The marine mammal fauna in the Chukchi and

15 Beaufort are among the most diverse in the world.  The

16 Chukchi Sea is home to roughly half of America's polar

17 bears which is approximately one-tenth of the world

18 population.

19            In addition to being an important feeding

20 ground for marine mammals, the Chukchi and Beaufort

21 Seas support millions of shore birds, sea birds and

22 water fowl.  Marine fishery resources are also very
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1 abundant in the Arctic.

2            Arctic living marine resources support the

3 native Inupiat Eskimos of Alaska who have survived via

4 subsistence hunting and fishing for thousands of years.

5 If not conducted responsibly, oil and gas activities

6 are a threat to this life style.  Seismic or drilling

7 activities with acoustic impacts in the Beaufort Sea

8 where whales are hunted could make marine mammals more

9 difficult and more dangerous to hunt.  Oil spills could

10 also pose a very serious threat to the feeding grounds

11 and habitat of the subsistent species.

12            However, the future of drilling in the

13 Arctic is complicated by the fact that areas have

14 already been leased to industry.  The most recent MMS

15 lease sale in the Chukchi Sea resulted in 2.8 billion

16 dollars in high bids.  Five exploratory wells were

17 drilled in the early 1990s in the Chukchi Sea and 30

18 have been drilled in the Beaufort.  So these are not

19 wholly undeveloped areas.  A common estimate of

20 recoverable oil in the Chukchi and Beaufort Sea is 27

21 to 35 billion barrels of oil.

22           These recently awarded leases could provide
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1 significant economic, national security and energy

2 security benefits.  One industry funded study estimates

3 that 35,000 jobs and 1.6 million barrels of oil per day

4 could be produced if offshore Arctic exploration

5 matures into production.  This oil could also help

6 extend the life of the Trans-Alaska pipeline which

7 would be beneficial to the State of Alaska and the rest

8 of the United States.

9           All of these competing views point us toward

10 the need for a precautionary approach to oil and gas

11 drilling and leasing in the Arctic.  A number of areas

12 warrant targeted research on an expedited time frame

13 for additional capacity as activities more forward.

14 The need for additional research should not, however,

15 be used as a de facto moratorium on activity in the

16 Arctic but instead should be carried out with specific

17 timeline drivers in mind in order to inform the

18 decision making process regarding the future of Arctic

19 offshore leasing.

20           So this is a difficult and complicated issue

21 but one that is critical for the future of offshore

22 drilling in the US.  If one speaks to the industry,
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1 Shell focuses, for example, Shell focuses on prevention

2 and on their own state of the art containment and

3 response capability, and they point to the shallow

4 waters, the high formations, the absence of challenging

5 geology and the absence of high subsea pressures

6 experienced in the deepwater Gulf.  Environmentalists

7 focus on spills, on the special challenges of fog and

8 darkness, storms and ice, on the lack of

9 infrastructure, the absence of government search and

10 rescue, the fact that the Coast Guard is a thousand

11 miles away, that baseline science on species is limited

12 and full seasoned analysis of species of over several

13 seasons nonexistent.

14           So this is, in sum, a difficult and

15 complicated issue, one that is crucial for the future

16 of offshore drilling in the United States and one that

17 has produced particularly interested and animated

18 conversations among members of this Commission, and now

19 we will look to Jessica and Kate to resolve it.

20           MS. O'NEILL:  Well, I'm not sure about that,

21 but thank you so much for that introduction.  We have

22 been looking at issues relating to offshore drilling in

234

1 the Arctic as part of the Commission's general mission

2 of course to consider the future of offshore drilling

3 in general, and we have considered the Arctic one of

4 the primary frontier areas that we needed to evaluate.

5            This slide shows the areas that we're

6 talking about, and this shows the Outer Continental

7 Shelf planning areas for Alaska.  Areas in yellow are

8 the ones that this presentation focuses on.  You see

9 the Chukchi Sea on the left and the Beaufort Sea on the

10 right.

11            I think it's important to set the background

12 of the environmental conditions in the region.  The

13 Alaskan Arctic is characterized by extreme cold,

14 extensive darkness, fog and ice.  The winter season

15 lasts for the majority of the year.  It lasts for nine

16 months, and temperatures are usually below zero and can

17 go as low as 58 degrees below zero.  From mid November

18 until late January the sun never rises above the

19 horizon in Barrow creating prolonged periods of

20 darkness.  The Chukchi and the Beaufort Seas are

21 covered by varying forms of ice for eight to nine

22 months out of the year.  The ice retreats northward

235

1 only during the open water season which lasts between

2 mid July through October.

3            These extreme conditions, of course, create

4 challenges for a variety of activities in the Arctic

5 including offshore scientific research, oil and gas

6 activities and the oil spill response activities that

7 might potentially be required as a consequence of that

8 oil and gas development.

9            As Commissioner Reilly mentioned, the unique

10 and extreme conditions in the Arctic go along with

11 equally unique and fragile ecosystems.  Arctic wildlife

12 makes a substantial contribution to global

13 biodiversity, and the region supports globally

14 significant populations of birds, mammals and fish.

15 The marine mammal fauna of the region are among the

16 most diverse in the world.  Marine mammals found in the

17 Arctic include four species of ice seals, multiple

18 cetaceans including porpoises, narwhal, whales, such as

19 killer, beluga, gray and bowhead whales, walruses and

20 polar bears.

21            The Beaufort and Chukchi Seas are also very

22 important to migratory birds with large numbers of
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1 water fowl and shore birds nesting along the North

2 Slope.  Several million birds migrate in the spring and

3 fall along the coast of northern and western Alaska.

4 For populations of many of these species their

5 concentration in the Arctic represents a substantial

6 portion of the world's or North American population.

7 In particular, the bays, lagoons and inlets lining the

8 Chukchi Sea provide breeding and feeding ground for

9 millions of shore birds, sea birds and water fowl, and

10 this area supports some of the largest colonies of

11 marine birds in the northern hemisphere.

12            And so this brings us to our draft staff

13 findings as a result of our research into Arctic

14 offshore development.  As Commissioner Reilly

15 mentioned, this topic is very controversial and tends

16 to elicit strong and sometimes emotional responses.

17 There are many interests at stake and a wide range of

18 stakeholders.

19            Our research has revealed a broad range of

20 opinions on a broad range of topics including the

21 potential environmental impacts of offshore oil and gas

22 development, the economic benefits and who the economic
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1 beneficiaries of this development might be, the

2 potential negative impacts on native subsistence

3 harvests and the effectiveness of oil spill response

4 methods in this unique weather and ice conditions in

5 the Arctic.

6            We've also found that there are many areas

7 related to oil and gas development in the Arctic that

8 warrant targeted research on an expedited time frame.

9 We're going to highlight some of those issues as we

10 move through here.

11            The staff believes that the need for

12 additional research should not be used itself as a

13 reason to halt all activity in the Arctic but instead

14 that this additional research should be carried out

15 with specific timeline drivers in mind to inform

16 decision makers as they move forward, and so we propose

17 that these findings be -- that these findings highlight

18 issues that should be taken into account as the

19 Administration and the Department of the Interior

20 considers whether oil and gas development should move

21 forward and at what pace.

22            And our first finding is about baseline
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1 science data gaps.  Due to the extreme weather

2 conditions and the remoteness of the area it's very

3 difficult and very expensive to conduct Arctic

4 research.  Now, with that being said, a large amount of

5 research has been conducted by government, academics

6 and industry.  All of this data combined with

7 traditional knowledge is helping us to better

8 understand the Arctic.

9            For some species during certain times of the

10 year we have very good information.  For example, we

11 have very good information about bowhead whiles during

12 parts of their lives.  However, a better understanding

13 of the full ecosystem and physical processes in the

14 Beaufort and Chukchi Seas over the entire year is

15 needed, and this information is needed by the federal

16 government for leasing decisions, for understanding

17 ecological and subsistence harvest impacts of oil and

18 gas activities and for conducting damage assessments in

19 the case of an oil spill.  And the information that

20 we're talking about goes beyond the least specific site

21 specific studies that industry is currently conducting,

22 and it would include regular stock assessments of
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1 marine mammals and marine fish in the Beaufort and

2 Chukchi Seas as well as understanding other components

3 of the ecosystem such as benthic organisms and the

4 physical, oceanic and atmospheric processes that also

5 influence the ecosystem.

6            Our next finding is about oil spill

7 response.  The staff believes that there is currently a

8 large gap in knowledge related to oil spill response in

9 the Arctic.  As we've discussed, Arctic conditions can

10 be very dangerous to humans.  They include extremely

11 cold air and water temperatures, strong winds, multiple

12 forms of ice and fog.  Because of these conditions we

13 won't be able to take successful oil spill methods from

14 the Gulf and transplant them wholesale to the Arctic.

15 They won't work in exactly the same way.

16            One of the main challenges of oil spill

17 response in the Arctic is locating the oil which if it

18 happens during broken ice conditions can move with the

19 ice and flow under ice floes or become encapsulated

20 within the ice.  There are some techniques that have

21 shown promise such as remote sensing and ground

22 penetrating radar that can help responders to locate
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1 the oil, but more research on these techniques needs to

2 be done before they can be concluded to be really

3 effective.

4         Traditional mechanical recovery techniques such

5 as we saw in the Gulf like skimmers, like using

6 skimmers and boom to contain and recover the oil are of

7 limited applicability in the Arctic.  Skimmers become

8 clogged with ice and slush, and boom is difficult to

9 deploy.

10            Dispersants were used extensively in the

11 Gulf of Mexico spill.  There has been some research

12 showing that dispersants would be effective in the

13 Arctic, but more research is needed regarding their

14 effectiveness in situations involving ice cover, heavy

15 winds and extremely cold temperatures.  Additionally,

16 more research needs to be done on the biodegradation

17 rate of oil in the Arctic environment.

18            In situ burning is probably the most

19 promising response technique in the Arctic where the

20 oil is burned off the surface of the water.  There has

21 been some studies on that, but again, more needs to be

22 done.  Now, industry, government and academic research
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1 institutions are conducting some of this oil spill

2 response research through joint industry partnerships,

3 and the staff believes that this is promising but that

4 much more research needs to be done related to the

5 effectiveness and safety of Arctic oil spill response.

6            Next we'll move on to the federal presence.

7 The response to any oil spill in Arctic waters would

8 necessarily be managed by the Coast Guard under the

9 requirements of the national contingency plan.

10 However, Coast Guard officials have noted over the past

11 few years that they are ill-prepared to respond to a

12 spill in the Arctic.  The Coast Guard has three polar

13 ice breakers.  Two of them are currently out of service

14 and have exceeded their service lives, and so it will

15 be difficult for the Coast Guard to get to an oil spill

16 in the Arctic.

17            Distance is another major hurdle even in

18 open water and good weather conditions.  As you know,

19 the nearest Coast Guard operations base is about a

20 thousand miles away from the sites in the Chukchi and

21 Beaufort Seas.

22            Now, industry contends correctly that it

242

1 would carry out an oil spill response with its own

2 personnel, equipment and contractors, and that's

3 correct, and that's what we saw in the Gulf of Mexico.

4 However, the federal government through the Coast Guard

5 would supervise and oversee any oil spill response, and

6 we believe that the Coast Guard needs to have a

7 presence in the region in order to be able to do so.

8 Moreover, the distance of Coast Guard personnel from

9 the region makes federal search and rescue operations

10 difficult, so it would be difficult for the Coast Guard

11 to participate in or oversee a search and rescue

12 operation as well as an oil spill response.

13            Now, exploratory drilling in the Arctic

14 would be confined to the open water season, July

15 through October, while production drilling would occur

16 year round.  There can be differences between the

17 potential risks of exploratory drilling and year-round

18 production.  A different scale of scientific

19 information and response capabilities might be needed

20 for these two activities, and there's an outstanding

21 question regarding what both government and industry

22 need to demonstrate in terms of information and
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1 capabilities in advance of each type of activity, and

2 evaluation of these outstanding requirements is

3 important to providing transparency and certainty.

4            It's also important to discuss subsistence

5 use of Arctic resources.  Subsistence use provides --

6 is the way of life for the communities in the Arctic.

7 Inupiat Eskimos are the dominant population in the

8 region.  They have survived via subsistence hunting and

9 fishing for thousands of years.  Subsistence species

10 include bowhead whales, beluga whales, walruses, seals,

11 orca and caribou.  The bowhead whale is of particular

12 importance because of its size and food potential.

13 Whale hunting and the customs surrounding it are also

14 an important part of the cultural heritage of the

15 Inupiat.

16            Oil and gas development has the potential to

17 directly and indirectly affect the habitats of these

18 species that are important to subsistence as well as to

19 affecting the success of any subsistence hunt itself.

20 However, even while potentially negatively impacting

21 subsistence, of course, offshore oil development can

22 play an economic role in these communities as well.
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1            Onshore oil and gas production in Alaska has

2 been declining, and offshore resources are viewed as a

3 potential replacement.  USGS estimates that as much as

4 80 percent of undiscovered oil and gas in the Arctic is

5 offshore in these regions that we're talking about.

6            Now, the level of the economic stimulus

7 provided by the activities can be debated, but it is

8 expected to have an economic benefit for the State of

9 Alaska.  Arctic offshore oil could also help extend the

10 life of the Trans-Alaskan pipeline once it's

11 transported from the production site to the top of the

12 pipeline.  It could help extend, increase the flow to

13 extend the life of the pipeline.  Additionally, oil

14 from the Alaskan offshore could help contribute to

15 energy security and provide economic benefits to the

16 United States as a whole.

17            This map shows the lease sites in the

18 Chukchi and Beaufort Seas, just to give you an update

19 on what activity is currently being conducted and is

20 being proposed for the region.  On the left you see the

21 Chukchi Sea.  These sites were leased by the federal

22 government in 2008.  This lease sale was very lucrative
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1 for the federal government resulting in over 2.6

2 billion dollars in high bids including 2.1 billion

3 dollars from the Shell Oil Company.  Looking to the

4 right to the Beaufort Sea, the red dotted line you see

5 there demarcates state versus federal waters, and the

6 in-state waters there is near-shore production in the

7 Beaufort Sea.  BP operates some fields there in the

8 Beaufort Sea.  They have a well in the Liberty Field

9 that was proposed to begin production, excuse me, to

10 begin development drilling and production this summer.

11 It's an ultra-extended reach well that starts on state

12 waters and drills sort of diagonally.  That plan is

13 currently on hold, but there are other near-shore

14 production in the Beaufort Sea.

15            In terms of the current applications to

16 drill, Shell had proposed to drill an exploratory well

17 in the Chukchi Sea.  That application is not on the

18 table and Shell is instead proposing to drill one

19 exploratory well in the Beaufort Sea next summer.

20 ConocoPhillips has indicated to the Commission that it

21 may apply to conduct exploratory drilling in the

22 Chukchi Sea as early as 2013.  STAT Oil is currently
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1 conducting seismic operations in the Chukchi.

2            As far as the current regulatory status, do

3 you know that Secretary of the Interior made an

4 announcement yesterday regarding the status of current

5 and potential leasing decisions for the Arctic Sea?

6 They have decided to honor existing leases in the

7 region and to review Shell's pending application to

8 drill an exploratory well in the Beaufort Sea next

9 summer.  So that application is still pending and it's

10 currently undergoing additional environmental

11 assessment.  Shell had indicated to the Department that

12 they needed a decision by December in order to be

13 prepared to drill next summer.  The Department

14 indicated that it was reviewing the application, wasn't

15 subject to any outside imposed timeline I guess but

16 would be reviewing that application and subjecting it

17 to additional review.

18            Additionally, in its announcement yesterday

19 the Secretary said that no additional leases in this

20 region would be held under the 2007 to 2012 five-year

21 leasing plan, but they would be considering additional

22 leases under the '12 to '17 leasing plan, and the
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1 Department's about to begin holding public meetings and

2 soliciting public comments in the region on whether or

3 not, and if so, where lease sites should be leased

4 under the 2012 to 2017 leasing plan.

5            In its announcement yesterday the Department

6 also referenced and I think it's important to bring up

7 a study being conducted by the USGS about the state of

8 science and what additional research needs to be done

9 in the Arctic.  We don't have the results of that study

10 yet, but USGS is expected to produce that at some point

11 this spring.

12            So that's where we are as far as the status

13 of applications and leasing and our findings about

14 offshore drilling in the Arctic.  I'm happy to take any

15 questions or if you all want to discuss amongst

16 yourselves.

17           CO-CHAIR REILLY:  Jessica, could you quickly

18 summarize where other countries are with respect to

19 their planning for the Arctic.

20           MS. O'NEILL:  Yes.  Among the other Arctic

21 nations I don't believe that any are actively producing

22 oil from their Arctic fields, although they're all in
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1 various stages of leasing, exploration and production.

2 Russia is producing oil at its Sakhalin fields.  Those

3 have Arctic-like weather conditions but they're not in

4 the Arctic.  Greenland drilled some exploratory wells

5 this past summer, and they are conducting additional

6 licensing now.  Norway produces gas through, produces L

7 and G in its Arctic fields and it has some other

8 exploratory drilling going on as well and is currently

9 conducting additional licensing in its Arctic fields.

10 They did announce that deepwater drilling on the

11 leases, or the licenses that they have recently sold

12 for its Arctic fields are on hold pending further

13 review of the BP Deepwater Horizon accident.

14          Canada has lease sites in its offshore Arctic.

15 It does not have any current exploratory or production

16 drilling there.  It announced this spring after the

17 Deepwater Horizon accident that it would review its

18 safety and environmental requirements for the Arctic

19 offshore.  Canada is also reviewing its current

20 requirement that it require a company to demonstrate an

21 ability to drill a same season relief well in the

22 Arctic.  So they have leased areas but they don't have
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1 any drilling at the present time.

2            So every -- the other Arctic nations are

3 similarly moving forward with either leasing or

4 licensing in some respect, but there doesn't appear to

5 be a whole lot of wholesale production yet.

6           CO-CHAIR REILLY:  Thank you.

7           CO-CHAIR GRAHAM:  Could you review some of

8 the specifics of the Shell lease?  The lease went into

9 effect in 2008.  Is that correct?

10           MS. O'NEILL:  The Chukchi lease went into

11 effect in 2008.

12           CO-CHAIR GRAHAM:  And it was for how long?

13           MS. O'NEILL:  The leases are for ten years.

14           CO-CHAIR GRAHAM:  And what was the action

15 that was taken yesterday that affected that lease?

16           MS. O'NEILL:  That lease, there's no pending

17 application to do anything with that lease, to drill

18 that lease.  Shell had previously filed an application

19 to drill some exploratory wells on one of those sites

20 that they were going to conduct this past summer, but

21 that was halted.  There also is some litigation

22 affecting the five-year leasing, the sale that gave
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1 rise to those leases, and the agency is conducting

2 additional, or reviewing its environmental assessment

3 of that five-year leasing sale.  So Shell has no --

4 they don't have anything pending on their 2008 lease in

5 the Chukchi.  Their pending application is for their

6 lease in the Beaufort.

7           CO-CHAIR GRAHAM:  And the one that's in the

8 Beaufort, when was that issued?

9           MS. O'NEILL:  I believe that was in 2005.

10           CO-CHAIR GRAHAM:  And it's also a ten-year

11 lease?

12           MS. O'NEILL:  Yes.

13           CO-CHAIR GRAHAM:  And what is the action that

14 was announced yesterday?

15           MS. O'NEILL:  Yesterday the Secretary

16 announced that they were going to conduct additional,

17 an additional environmental assessment of that

18 application.  So they are going to review that

19 application further and then issue a decision on it.

20 The application that's pending there is to drill an

21 exploratory well.  So that will be -- they'll conduct

22 an additional analysis of it.  They're currently
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1 accepting public comments on that application.  I think

2 public comments are due at some point this month.  So

3 then they'll issue a decision on that and decide

4 whether or not to allow that exploratory well to go

5 forward.

6           MR. BOESCH:  Now, Shell had an application or

7 did it get permission to do exploratory drilling in the

8 Chukchi last year or this year, earlier this year?

9           MS. O'NEILL:  It did not.

10           MS. ULMER:  They withdrew it.

11           MS. O'NEILL:  They withdrew it, yes, but it

12 was also held up by the litigation and the

13 announcement.

14           MR. BOESCH:  Post Deepwater Horizon.

15           MS. O'NEILL:  Yes.

16           MR. BOESCH:  So then Shell withdrew it and

17 they have not resubmitted it.

18           MS. O'NEILL:  That's correct, and they

19 announced this past October that they would not be

20 resubmitting it for next year but they would be pushing

21 forward on their application for the Beaufort.

22           CO-CHAIR REILLY:  Is that lease subject to
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1 the court order to reconsider or redevelop

2 environmental information, or is it just the Chukchi?

3           MS. O'NEILL:  It's just the Chukchi.  There

4 was litigation about the Beaufort, and I can't speak as

5 well to that.  I don't believe that any of the

6 environmental assessments in the Beaufort have been

7 successfully challenged.

8           CO-CHAIR REILLY:  So what will now take place

9 is an environmental impact statement on the permit

10 application?  Is that right?

11           MS. O'NEILL:  The Secretary's announcement

12 wasn't that specific.  It was just that the bureau is

13 preparing additional environmental analysis of the

14 area.  I don't think we know exactly what form that

15 will take or if it is something as specific as a SEI, a

16 supplemental environmental impact statement or an

17 additional EIS.

18           CO-CHAIR REILLY:  And is it conducted in an

19 open water situation or is it in one of the gravel

20 islands?

21           MS. O'NEILL:  It's a drilling rig.  It's not

22 a gravel island.  It's too far off shore for that.  So
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1 it's more like its application in the Chukchi.

2           CO-CHAIR REILLY:  How deep is the water?

3           MS. O'NEILL:  It's not what we would call

4 deep water.  Maybe --

5           MR. BOESCH:  Those green boxes are the

6 Beaufort site.

7           CO-CHAIR REILLY:  I can't read it.

8           MR. BOESCH:  It doesn't say the depth but

9 it's well over --

10           MS. O'NEILL:  Maybe like 150 feet maybe.  I'm

11 not exactly sure, but it's not what we would call deep

12 water, but it's too deep to put an artificial gravel

13 island such as the near-shore fields that they have

14 closer to shore in Beaufort.

15           CO-CHAIR GRAHAM:  Are there other questions?

16           MS. BEINECKE:  Well, I don't -- no.  I have a

17 couple comments.  I don't know that they're questions,

18 but thank you, Jessica, very much.  That was a very

19 thorough analysis of what's going on in the Arctic.

20            I think that we heard a lot of comments over

21 the last several months from parties who study the

22 Arctic about their very grave concerns about the issues
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1 that Jessica identified, the response gap and the

2 research gap, and putting these current leases aside, I

3 think, thinking through where the Commission should

4 make recommendations, I think that we ought to

5 recommend strongly that the Interior Department, the

6 federal government, invest in closing those gaps and

7 doing the kind of research and both on the technology

8 on response and on the biological and geologic

9 information in the Arctic.

10            The Arctic's changing very rapidly.  It's

11 changing with climate change probably more rapidly than

12 any other part of the globe which is, of course, one of

13 the things that will make the Arctic perhaps more

14 accessible across the entire north, not just in Alaska.

15            We talked earlier about the international

16 regulators.  This is certainly an area where there

17 needs to be a set of international standards for

18 operations, and I think that would apply across the

19 Arctic all the countries that are engaged.  There's

20 another commission on the Arctic that I'm on that Fran

21 has participated in as well that will be making

22 recommendations specifically on creating, having the
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1 Arctic council consider those international standards.

2            So addressing the data gaps, ensuring that

3 there's resources to close those that take into

4 consideration both the fragility of the Arctic, the way

5 it's changing, the considerable resources that are up

6 there I think are all things that we should highlight

7 in our recommendations and try to think through how to

8 ensure that the full Arctic resource is evaluated in

9 the context of offshore oil and gas and the other

10 values that are up there.

11            The National Ocean Policy, the National

12 Ocean Council is doing a strategic plan on the Arctic

13 for the federal government that will be completed in a

14 year.  The USGS research analysis will be done next

15 spring, and the National Ocean Policy calls for a

16 marine spatial plan for the Arctic within the next five

17 years.

18            So I think one of the things that we need to

19 consider is there's an immediate, which is the Shell

20 leases; there's a longer term -- there's a mid term and

21 a longer term.  Over the longer term the resource is

22 going to change dramatically.  In the mid term there is
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1 a lot of focus on trying to understand the complexity

2 of the Arctic and preparing for those changes and what

3 kinds of decisions should be made, and I think because

4 one of our charges is to look forward we really should

5 focus more on what's required in that mid term and

6 ensure that there's a full body of information and

7 capacity, and that comes to federal government, USGS,

8 Coast Guard and others engaging in that area for any

9 decisions that are made going forward.

10            And just one comment on seismic activity.

11 Seismic activity is an activity that has very grave

12 consequences on the marine mammal population, and

13 there's been a tremendous amount of research done over

14 the past number of, half dozen years on what the impact

15 of seismic operations are on marine mammals mostly

16 related to activity that the Navy conducts in their

17 operations but equally relevant in offshore seismic

18 activity.  So since this is in the area of very

19 plentiful marine mammal populations, albeit ones that

20 are threatened, the impact of seismic activity is not a

21 small matter.  In fact, it's very serious, but I think

22 there's series of things we should be considering.
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1           MR. GARCIA:  I agree with Frances.  I'd also

2 say that whether it's mid term, long term, that one of

3 the conditions to drilling, any drilling, should be

4 that we are satisfied that there has been demonstrated

5 an effective response and containment capacity.  I

6 don't think that's an unreasonable demand.  I think

7 that should be a condition for going forward with Shell

8 or any other company, and the other thing is we heard a

9 lot about this during our hearings over the last few

10 months and that is the need for an effective government

11 oversight, and the staff has indicated that there is

12 some question as to whether the Coast Guard is capable

13 of effectively overseeing an event.  Whether or not

14 that's true, someone needs to make a determination as

15 to whether or not the government does have that effect

16 of oversight and before moving forward an affirmative

17 response to that needs to be given.

18           MS. ULMER:  Mr. Chairman, just to follow up

19 on the Coast Guard point which is extremely important.

20 You know, the Arctic is opening up not because, only

21 because of oil and gas interests.  Navigation, tourism,

22 potentially fisheries, although the North Pacific
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1 Fisheries Management Council last year decided in a

2 sort of preemptory way to say we don't want to have any

3 commercial fishing until we know more about the

4 science, the ecology and the environment.  So they took

5 sort of a precautionary approach.  But all of these

6 things are moving quite quickly, and again, not just in

7 Alaska but throughout the Arctic.

8            The capacity not just of the US Coast Guard

9 but frankly of the governments of all of the Arctic

10 nations to be able to stand up the capacity to do

11 search and rescue, to be able to do an analysis of

12 where the currents would take an oil spill if there was

13 one, I mean all of these pieces of the puzzle, you'll

14 hear the same kind of conversation taking place if

15 you're in Norway or in Canada or among the Russians

16 about the opportunities, the potential but also the

17 fear of the unknown and the lack of preparedness.

18            So to the extent that this Commission can

19 help drive the message with Congress that funding the

20 Coast Guard, funding NOAA, funding the other agencies

21 that have the capacity if they're funded to do the work

22 is absolutely essential for all of the various
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1 potential human uses of the Arctic as well as for the

2 well being of the very special ecosystem.

3            One other point I'd like to make and that is

4 about the involvement of local people in the whole

5 decision making process.  You know, in Alaska after the

6 Exxon Valdez oil spill regional citizens advisory

7 councils or we call them RCACs were created to engage

8 local people in oil spill response planning,

9 preparedness, training and to help manage and supervise

10 both regulators and industry in whether or not they

11 were behaving safely, and both the Prince William Sound

12 RCAC and the Cooke Inlet RCAC have been mentioned to

13 this Commission previously.  When we have held public

14 hearings people of the Gulf of Mexico have said, we'd

15 like to have an RCAC as well both from the standpoint

16 of being able to have citizens' voices be heard in the

17 decision making process but also so that we can be, we

18 can do something.  When a tragedy happens, we'll know

19 how we can be engaged and we can be trained and how we

20 could be ready.  I think it's an important piece of

21 Arctic development as well.  At this point in time we

22 don't have an Arctic regional citizens advisory council
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1 in Alaska.  I think we should have one, I think both

2 from the standpoint of readiness and involvement but

3 because we're talking about the North Slope of Alaska

4 which has been home to the Inupiats for thousands of

5 years, they are people who are intimately integrated

6 into the health and well being of that ecosystem, and

7 for them to have active engagement not just in

8 testifying before commissions like ours but also to

9 have an active role in the preparedness I think is an

10 important piece as well.

11            So I'd like to see the Commission recommend

12 citizens advisory councils for both the Gulf of Mexico

13 and the Arctic not only for oil spill preparedness and

14 response, for decision making, for citizen competency

15 in these very important issues.  I think it's an

16 important piece of, again, something where we can make

17 a recommendation that would have long lasting effect.

18           CO-CHAIR REILLY:  Don.

19           MR. BOESCH:  I appreciate the sense of

20 precaution which Chairman Reilly started off the

21 discussion with and had been echoed here in all of the

22 information needs and due diligence and concerns.  I
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1 think though we're going to have to somehow deal with

2 the practical matter of that map and the fact that our

3 government has made lease commitments to those

4 companies, and it's not likely that we're going to

5 stand up a substantially expanded Coast Guard presence

6 in five years before the exploration of the Beaufort

7 Sea leases or complete all of the research that

8 everyone would like to see done in that time frame as

9 well, so, and I haven't had a chance to really read it

10 or digest it, the Secretary's announcement yesterday,

11 but as I understand it they're going to do a more

12 careful but more accelerated evaluation of the initial

13 applications to drill in the Beaufort, and I'd be

14 surprised if Shell didn't follow up with more, you

15 know, in subsequent years with its interest in

16 exploring what it's leased in the Chukchi.

17            So are we confident or comfortable with a

18 review process the Secretary's announced?  Can we

19 provide some advice about the standards that should be

20 used in that judgment?  I believe, and I haven't read

21 the official release, but the press accounts quoted

22 Interior officials as saying that the need to explore
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1 the nature of the resource that is in a way that only,

2 you can only do by drilling a well rather than just

3 seismic surveys is going to be a determinant and that

4 the larger issues of expansion, development and so on

5 involve a whole other set of questions.  So are we

6 comfortable with the process which is announced?

7 Should we support it or can we provide some guidance in

8 the shorter term as opposed to the longer, intermediate

9 and longer term issues that Frances talked about?

10           MS. BEINECKE:  I mean I would suggest that

11 the issues that we have identified particularly on the

12 response gap and the research gap and that we encourage

13 Interior to address those directly as they proceed with

14 the decisions that they made yesterday, that the

15 criteria that they use and that the analysis that they

16 do in anticipating these decisions coming forward

17 should be at a very different level than what we've

18 been led to believe they were in the past, and I

19 imagine from the announcement yesterday that they would

20 intend to do that, but I think that we can add more

21 specifics to that because we've certainly heard, you

22 know, very powerful testimony from the mayor to the
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1 environmental community to the science community that

2 there are very serious gaps up there that need to be

3 addressed, and they should be addressing them

4 immediately as well as preparing for whatever the

5 decisions are in the future.

6           CO-CHAIR GRAHAM:  I was just going to say I

7 think some of the things that Fran and Fran and Don

8 just said are also relevant to our morning discussion.

9 I mean why were these leases granted if the Coast Guard

10 did not demonstrate that it had the intention and

11 capability of doing the things that it's going to be

12 required to do for offshore?  And maybe that's another

13 thing we should think about in the early stages of

14 considering leasing is are the governmental functions

15 that are going to be required in place or will they be

16 in place by the time the drilling is ready to go

17 forward?

18           CO-CHAIR REILLY:  I believe I recall that

19 USGS has identified the Beaufort and the Chukchi as two

20 of the four areas of highest recoverable oil and gas

21 regions in the United States.  The decision to forgo

22 them is really going to leave us in the Gulf pretty
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1 much, probably put more pressure on the Gulf, and to

2 the extent that deprives the country of hydrocarbons

3 require that we increase the buy from Nigeria,

4 Venezuela and Saudi Arabia which are the three

5 countries I gather that would be most likely to provide

6 that with all of the impacts that that will entail.

7            I think that if there is anything like 27 to

8 35 billion barrels of oil in that area, it would be

9 very useful to find out, to put some reasonable line

10 under it to figure out whether it's worth going forward

11 with or not.  If there is a decision to go forward

12 after Shell, for example, were to find significant

13 reserves in the Chukchi, we're still many years away,

14 probably 10 or 12 I think we were told, Fran, of

15 producing oil based upon the need to construct a

16 pipeline to the mainland and then to construct it

17 across the National Petroleum Reserve.

18            So time has a significance and especially

19 for the Trans-Alaskan pipeline it has a significance

20 that it very likely would come close to not having

21 sufficient flow to maintain its operation.

22            I thought a lot about these issues.  I
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1 support I think pretty much everything that Fran

2 started by recommending in terms of baseline science

3 needs, movement of the Coast Guard oversight capacity

4 over time, determining impacts on species, but I think

5 you have to recognize that the reality is that it isn't

6 very likely the Coast Guard is going to be moved up

7 there in any significant way, and the degree to which

8 that really matters honestly is questionable because

9 the Coast Guard doesn't have booms or skimmers or

10 response capability itself.  It does oversight work,

11 and it doesn't require a, you know, a division of

12 forces to exercise that role.  It's something that can

13 be exercised from some distance away by, or by near,

14 from a nearby location from basically headquarters type

15 overseers.  So I don't think that ought to be a

16 fundamental and obviously it wasn't a fundamental

17 determinant in the decision to go ahead with the leases

18 anyway.

19            On the activities themselves, there are a

20 couple of ways of looking at it, it seems to me, and

21 one of them is that with respect to virtually everybody

22 we spoke with, environmentalists included in Alaska,
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1 people were uniformly admiring of the Shell plants and

2 could not really think of anything further that the

3 company could do except perhaps conduct simulations and

4 drills for response capability even including their

5 presence of the intention to have a 500,000 gallon

6 containment tanker standing by.  They would be

7 operating in 140 feet of water, no need for robots.

8 They would be dealing with formations that instead of

9 being 18, 20,000 feet down as we saw in Macondo are

10 only 5,000 feet subsea and dealing with pressures that

11 are significantly less, a third or so of what they are

12 in Macondo in the Gulf, and of course this is not deep

13 water which makes a lot of differences.

14            As for the operations in the ice, what I

15 understand their problem, their proposal was with

16 respect to exploratory drilling, and I have to say as

17 co-chairman of the National Commission on Energy Policy

18 a few years ago, I recommended, was part of a group

19 that recommended exploring in a number of places at

20 least to determine what our options were and what we

21 had, that it could be done in a matter of days.  They

22 were intending to conduct their exploratory operation
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1 within a one month or so period, could construct their

2 well in 28 days and could construct a relief well in

3 the same period and intended to cease operations a

4 month before the onset of ice.

5            All those considerations I think are worthy

6 of entering into this conversation, and to me what they

7 argue for is an effort to try to get some parallel

8 efforts under way to try to resolve the significant

9 scientific and ecological unknowns with respect to

10 species, health impacts and the like, at the same time

11 as at least exploratory wells of the sort that had been

12 under consideration and proposed by Shell and I

13 understand were withdrawn in the Chukchi for now, can

14 be contemplated, can be permitted.  Whether we're

15 talking for two or three years it's entirely unclear I

16 think from the Secretary's statement yesterday, but I

17 think that would shed light on what the resource is.  I

18 think we could at the same time answer a number of the

19 outstanding scientific questions and also begin to make

20 a significant contribution or at least what appears to

21 be that if the find goes as Shell expects to the

22 country's energy budget and incidentally to the economy
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1 of Alaska and the security of the country.

2           CO-CHAIR GRAHAM:  Any other comments?

3           MS. O'NEILL:  If I could just add from the

4 staff perspective.  One thing that we didn't very much

5 during the presentation but we think is very important

6 as far as oil spill response capacity would be a

7 demonstration of that capacity.  We've all learned a

8 lot about what the oil spill response plans would be in

9 the Arctic, and the staff finds that a demonstration of

10 actual recovery of oil on the water would be critical

11 before allowing further drilling to go forward.

12           MR. BOESCH:  Well, that raises another

13 interesting subject that's going to be covered in one

14 of our later discussions about oil spill response and

15 the R and D of oil spill response because in point of

16 fact it's been very difficult for anyone to gain

17 permission, authority from EPA to have anything like --

18           CO-CHAIR REILLY:  You can imagine why those

19 permits, or applications get lost.

20           MS. ULMER:  They probably denied them.

21           MR. BOESCH:  So, you know, it's a great idea,

22 but I think we're going to have to make a strong case
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1 about why that --

2           CO-CHAIR REILLY:  Does anybody permit open

3 oil dumping for the purposes of spill control?

4           MR. BOESCH:  The Norwegians do that with the

5 subsurface, subsea discharge.  That's how we know about

6 these plumes.

7           CO-CHAIR REILLY:  How much oil do they

8 intentionally --

9           MS. O'NEILL:  It varies in Norway.  If you

10 look at the staff paper that was released I guess last

11 week, it discussed the, what the staff considers to be

12 EPA's de facto ban on open water testing.  There was a

13 permit process in place.  No permit has been granted.

14 Norway does permit open water testing on many Ameri- --

15 we've heard from industry that they go to Norway to

16 conduct these field tests.

17           MS. CLARK:  I would just add, I'm not sure

18 that that was the intent of what we mean by

19 demonstration of actually picking up gross oil or real

20 oil.  I think it's a demonstration.  These things are

21 done on the water in all other water bodies, and to

22 date an exercise, an oil spill exercise has not been
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1 demonstrated in the Arctic and we would like to see

2 that done.

3           MR. BOESCH:  Deploying boom and what else?

4           MS. CLARK:  Deploying boom, deploying

5 whatever -- you know, as Commissioner Reilly said,

6 Shell has all of this equipment.  They seem to have

7 what sounds like on paper a very impressive artillery

8 in order to respond.  We'd like to see that

9 demonstrated.

10           MS. BEINECKE:  Are you saying, Kate, that

11 have it demonstrated before they are allowed to

12 proceed?  Because I think one of the issues is Shell

13 has put in place a lot of things, and their

14 presentation is very impressive, but no one knows

15 actually if it would work, and it's a very fragile

16 environment, and one of the things we learned in the

17 Gulf where there was everything that was available, the

18 cleanup was very limited.  I mean the actual oil that

19 was able to be cleaned up by all this technology, by

20 the burning, by the booms, skimming, et cetera, was

21 very, very limited and that the containment and the

22 relief well were absolutely critical in the end.  So I
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1 think Shell has certainly gone beyond what others have

2 done in what's required, but whether it's adequate,

3 unless you have a test of some kind, you have no way of

4 knowing, and your comment that we should at least

5 explore and find out what's there, the thing about the

6 structure of our leasing program is it doesn't really

7 differentiate.  You go and once you've bought your

8 lease, you explore, if you find something is there, at

9 that point is the federal government going to say you

10 can't produce?  That seems unlikely.  So I think there

11 is a difference between the leases that have already

12 been sold and the areas that have not yet been leased

13 and ensuring that we ramp up on the research both on

14 the environmental conditions and how to protect those

15 in the long term but also on the response is just a

16 critical part of decisions on what has already been

17 leased and the areas that have not yet been leased.  So

18 your opening remarks about recommending that the

19 precautionary principle be the driver in the Arctic I

20 think our recommendations should flow from that because

21 it is a both rich and bountiful environment in many

22 respects but also very harsh and fragile environment in
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1 others.

2           CO-CHAIR REILLY:  Well, my interpretation of

3 precautionary principle is not maybe everybody's but it

4 doesn't -- a precautionary principle --

5           MS. BEINECKE:  It may not be mine?

6           CO-CHAIR REILLY:  It may not be yours.

7 Precautionary principle doesn't to me mean you don't do

8 anything or you don't continue to move forward with

9 whatever the action that was contemplated.  You do it

10 in a certain way.  You do it with special care and

11 concern and studies and all addressed, but it doesn't

12 mean you necessarily cease operations until, well,

13 until we're a hundred percent sure of satisfactory

14 conclusion.

15           MR. GARCIA:  Well, I don't think we're saying

16 that, and I wasn't saying that.  I'll say again I think

17 that a condition to any drilling, whether it's

18 exploratory or production, there should be some

19 demonstration; someone needs to make an affirmative

20 finding that there is an effective containment capacity

21 if things go wrong.  I think that needs to be sort of

22 the minimum, and again, we found in all the hearings
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1 and just listening to the public that everyone expects

2 the government to have some capacity to oversee this.

3 They do not want the federal government to abdicate all

4 responsibility to the responsible party.  So whatever

5 that is, there has to be some minimum involvement, and

6 I don't know whether that means that you've got to have

7 a substantial increase in the Coast Guard presence, but

8 based on what we've heard it indicates that someone

9 needs to review what is in place, what the capabilities

10 are and that we are satisfied that the federal

11 government will be able to effectively oversee the

12 responsible party should an event occur.  I think those

13 are two fairly minimal and not unreasonable conditions.

14           CO-CHAIR REILLY:  Maybe Admiral Allen should

15 be on site in the Chukchi.

16           MR. BOESCH:  Well, I think, Terry nailed it.

17 Those two requirements do seem reasonable, and I think

18 there's a way for us to articulate that.

19           CO-CHAIR GRAHAM:  I would say that this is a

20 little bit over the horizon what Terry just suggested,

21 but this to me would also be a triggering that we ought

22 to get serious about the international dimensions.

274

1           MS. MURRAY:  Absolutely.

2           MS. BEINECKE:  If the United States could

3 take the lead on that and determine what the standards

4 should be.

5           CO-CHAIR REILLY:  You know, frankly, my sense

6 has been that we will see Arctic development by other

7 Arctic countries, and I would be very surprised if they

8 are undertaken with as much care and planning and

9 protection as the Shell plan, and one take you can make

10 on Secretary Salazar's interest in having the gold

11 standard of protection is that that's probably the gold

12 standard that Shell has got up there in terms of

13 planning and prevention, and one would do a lot worse

14 than to say, look, it goes so beyond what are typically

15 seen in MMS regulations.  Let's say prescriptively

16 henceforth this will be the minimum required for Arctic

17 exploration.

18           MS. ULMER:  Actually there's an entity now

19 that is discussing what standards should be for Arctic

20 rigs, and I have forgotten the name of the

21 organization, this international group that has been

22 actually -- what's the --
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1           MS. O'NEILL:  There is an organization, yeah,

2 developing an ISO for permanent structures in the

3 Arctic.  So that wouldn't apply to the temporary

4 drilling rig but to any permanent production.  I'm not

5 sure the name of the organization.  I'm sure I have it

6 here somewhere, but they're developing some kind of

7 ISO.

8           MS. ULMER:  Whatever the name of it is, I

9 think the principle is that there are entities in

10 addition to this commission that are very interested in

11 and working towards setting some standards regarding

12 Arctic operations that could become a very important

13 piece of the kind of safe operations that everyone

14 would like to see.

15           CO-CHAIR REILLY:  You know, it might be

16 useful to narrow the range of our disagreement here.  I

17 mean I am assuming that in order to accomplish the

18 kinds of science that seems to me would be sufficient

19 for a decision to go forward, we're talking about two

20 to three years.  I think you're talking about ten if

21 you want the Coast Guard to have to be relocated, if

22 it's going to be at all.  I don't know how likely it is
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1 that we could raise that kind of money, or maybe less.

2 Five to seven is what was in the NGO letter before

3 exploratory drilling was permitted.  So we may be

4 talking a matter of a few years difference between when

5 we think the area could be ripe for exploration and not

6 much more than that.  Is that fair?

7           MS. BEINECKE:  Bill, it may be.  I think that

8 the other difference is that I would assume that we're

9 looking at three years of baseline study, that one of

10 the elements, and this goes back to our earlier

11 recommendation of having a finer analysis, finer than

12 area-wide leasing for the areas that are more fragile

13 and harsher environments, that in that research what

14 could very well happen is that areas of ecological

15 significance would be identified and would then be an

16 off, become off limits, that they would not be

17 available for leasing.  So part of the recommendation

18 if we're going to go in that direction would be to

19 acknowledge that it doesn't mean do the research and

20 then open the area up.  It's do the research --

21           CO-CHAIR REILLY:  And determine what doesn't

22 qualify.
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1           MS. BEINECKE:  -- and then make very

2 site-specific decisions about where it was appropriate

3 to go forward and where it was not, and that gets in --

4           CO-CHAIR REILLY:  Is that a three-year or a

5 seven-year proposition do you think?

6           MS. BEINECKE:  You know, it's at least three

7 or I'd say at least three to five, because you assume

8 it's three years of research, but nobody's starting it

9 tomorrow.  So, you know, you've got to do it.  So I

10 would say it's in the three to five-year time frame,

11 but with the assumption that the outcome means, and

12 this gets back to marine spatial planning and a

13 strategic plan for the Arctic, that it doesn't mean you

14 just do the research, open it all up and then off you

15 go, that based on that information you make decisions

16 about where you may proceed and not, and I think it's

17 that kind of analysis that we haven't seen in the past

18 in offshore anywhere.  You know, you just do the

19 research and then it's all leased.

20           MR. BOESCH:  Yeah.  We're getting a sign over

21 here.

22           CO-CHAIR GRAHAM:  What do you think about the
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1 issue, what's fair to these people who pay substantial

2 amounts of money to get these leases?  Should we

3 suspend the tolling of the lease during the period of

4 gathering this information?  Should we repay the money

5 back to the companies and cancel the lease?  Should we

6 make comment on how you treat fairly with the lease

7 holder?

8           MS. ULMER:  Well, honestly I think the

9 Commission's mission is to make recommendations about

10 how to prevent major oil spills from happening in the

11 future.  What happened in the Gulf and what do we have

12 to say to the nation, to the industry, to Congress, to

13 the President about how to make it safer in the future.

14 I don't think it is our job, and I don't think it is

15 within our mission to pass judgment on specific leases,

16 what their adequacy, whether or not they should go

17 forward or not.  We don't have the information.  That

18 is not -- we've had a lot to do in four months, and

19 that wasn't one of the things that was part of our

20 mission.

21            So the public policy question associated

22 with what do you do with a lease in this circumstance
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1 that is caught up with either a spill in the Gulf or a

2 lawsuit or whatever is an important public policy

3 question, but it really isn't our question.  It is the

4 Secretary of Interior's question, it's Congress's

5 question, it's the President's question, and I have

6 opinions about it, I think we all do, but honestly I

7 don't think that is our mission.

8           CO-CHAIR GRAHAM:  Do you think -- I mentioned

9 in an earlier discussion that where we're going to

10 defer, where we recognize that there's an issue but we

11 think it's not in our jurisdiction or there are others

12 that have more competence to opine on that, do you

13 think this is one of those issues that we should opine

14 that the Secretary of the Interior should make a

15 judgment as to what would be a fair resolution of an

16 extended period for appropriate environmental test?

17           MR. BOESCH:  Well, you know, he's going to

18 have to do that anyway.  So I don't think we have to

19 tell him that.  I think it's simplistic.

20           CO-CHAIR GRAHAM:  Okay.

21           CO-CHAIR REILLY:  Well, it is important

22 though.  If you say we shouldn't take a position, we
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1 think a lot of things should be done, but we're not

2 saying necessarily they should all be done before he

3 makes a decision that determines there's an adequate

4 amount of information to go forward.  Is that what I

5 understood you said?

6           MS. ULMER:  Yeah.  I don't think we have said

7 that, have we?  I mean I don't think we've said that --

8           CO-CHAIR REILLY:  So you're agreeing with

9 what I just formulated?

10           MS. ULMER:  I think I am.  I think I'm in

11 agreement with you.

12           CO-CHAIR GRAHAM:  Okay.  With that degree --

13 with that degree of harmony --

14           CO-CHAIR REILLY:  Fran Ulmer and I will work

15 it out.  You all go have a coffee.

16           CO-CHAIR GRAHAM:  It is now 3:35.  We were

17 supposed to have broken 20 minutes ago.  So let's

18 reconvene at 3:50.  That will give us 40 minutes to do

19 oil spill before we turn to public comments.

20           CO-CHAIR REILLY:  I told you Arctic was a hot

21 subject.  Thank you, Kate, Jessica, and Emily also from

22 far in Australia who prepared so much of the work on
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1 this.  All three of you, first class presentations,

2 really very helpful.

3           MS. O'NEILL:  Thank you very much.

4           (A recess was taken.)

5           CO-CHAIR GRAHAM:  I call the meeting to

6 order.  The next and final component of today's hearing

7 prior to public comment, we have approximately six

8 citizens who have thus far indicated a desire to speak

9 with us, is on oil spill response.

10            What was I think stunning about the event

11 that we are focussed on is one in scale.  It was beyond

12 what most people had calculated to be the worst

13 possible incident and the range of stakeholders who

14 were involved.  Also the difference between what

15 happened before the explosion and what happened after

16 the explosion in terms of response I would give to the

17 things that happened before the explosion at the

18 highest level would be a D minus in terms of the

19 effectiveness of the pre-explosion planning for

20 response.  I would give a somewhat higher grade, in

21 fact I would give a fairly commendable grade to what

22 happened thereafter particularly given the point to
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1 which the response started.

2            I also would like to commend the President

3 for his interest in finding out what happened and

4 soliciting recommendations for actions for the future.

5 Frankly, there are a lot of political leaders when

6 something bad happens they want to bury it, not expose

7 it and use it as the basis of making sound policy in

8 the future.

9            So with those comments I'd like to turn it

10 over to Priya and her crew to discuss the response.

11           MS. AIYAR:  Thank you, Senator Graham.  The

12 Deepwater Horizon spill was the largest accidental oil

13 spill in history.  To give you some sense of the scale,

14 it involved over 45,000 responders at its peak, over

15 6,000 vessels, the application of over one million

16 gallons of chemical dispersants and over 10 million

17 feet of boom.  As Senator Graham mentioned, the

18 magnitude of the spill and the fact that it involved

19 many state and local jurisdictions challenged the

20 response capabilities of the government as well as BP.

21            We looked at two major categories of issues

22 in examining the spill response.  The first was the
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1 industry and government preparedness, including the

2 adequacy of industry response plans and of the

3 government's response plan which is known as the

4 National Contingency Plan.  The National Contingency

5 Plan is a set of federal regulations establishing how

6 the government will respond to spills of oil and other

7 hazardous materials, and as Commissioner Ulmer

8 mentioned during the previous presentation on

9 regulatory oversight, the Coast Guard also has its own

10 investigative team called the incident specific

11 preparedness review that's looking at the adequacy and

12 implementation of the National Contingency Plan, and

13 we've been working very closely with them throughout

14 our investigation.

15            We also looked at the state of oil spill

16 response technology and of research and development to

17 improve that technology.  We looked especially closely

18 at dispersants which were used in unprecedented amounts

19 and in unprecedented ways during the spill response.

20            BP had said in its response plan that it,

21 along with its oil spill removal contractors, could

22 recover up to 500,000 barrels of spilled oil per day.
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1 That estimate was far too optimistic.  As we know, this

2 spill was not nearly that large, but the available

3 response technology was still able to remove only a

4 fraction of the oil.

5            The intensity of public interest in the

6 spill also tested the government's ability to convey

7 information clearly and effectively.  For example,

8 federal responders did their best to scale response

9 operations to a worst case scenario, but they did not

10 clearly communicate to the public the nature and basis

11 of that scenario.  They also gave official estimates of

12 the flow rate that were initially too low and then kept

13 increasing over time.  This undermined public

14 confidence in the government's handling of the

15 response.

16            At the outset of the spill the government

17 also lacked enough expertise to oversee certain aspects

18 of the response such as the effort to control the well.

19 We're going to discuss this in much more detail

20 tomorrow morning during the presentation on

21 containment, but the agencies in charge of the spill

22 response had to scramble to find the expertise they
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1 needed, for example, by bringing in the Secretary of

2 Energy, Steven Chu, his outside science advisers and

3 the National Labs.

4            Finally, while Coast Guard leaders and

5 others viewed the spill response under the National

6 Contingency Plan as a partnership between the

7 government and the party responsible for the spill, the

8 public demanded more government control over BP.

9 Admiral Thad Allen has referred to this as the social

10 and political nullification of the National Contingency

11 Plan.

12            The Deepwater Horizon spill was the first

13 spill of national significance.  Currently the only

14 special provision triggered by designating a spill as

15 one of national significance lets the government name a

16 national incident commander to coordinate the response.

17 Here the national incident commander was Admiral Thad

18 Allen who provided extremely valuable leadership during

19 the response, but we think more is required during a

20 major spill.  There need to be new procedures for

21 spills of national significance that strengthen

22 government oversight of the responsible party and that
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1 make clear to the public that the government is in

2 charge of the response.  The new procedures should

3 build on existing structures to establish additional

4 sources of scientific and policy making expertise

5 during a spill, and they should create a communications

6 center within the national incident command as well as

7 the communications protocol that accounts for

8 participation by high level officials.

9            BP's response plans were also famously not

10 up to the challenge of this spill.  The plan that BP

11 had submitted to the Minerals Management Service was

12 almost identical to plans submitted by four other major

13 oil companies.  It listed seals and walruses as species

14 of concern in the Gulf, said that BP would rely on a

15 wildlife expert who had died several years before the

16 plan was submitted, and it contained other embarrassing

17 inaccuracies, but most important BP simply did not have

18 the response capacity it said it had in the plan.

19            There needs to be interagency review of

20 spill response plans as has been discussed in the

21 previous presentations to make sure that they are

22 realistic and that they are supported by adequate
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1 expertise and equipment.

2            So this slide contains the first of four

3 sets of recommendations that we'll be discussing today,

4 and I'd like to turn it over to Commissioner Beinecke

5 to discuss these recommendations further.

6           MS. BEINECKE:  Thank you, Priya, very much.

7 I think that these are pretty straightforward.  We

8 should come back to the industry plan recommendations

9 because that was an issue we were discussing earlier

10 this morning, and does it require interagency review or

11 review and approval, and also there's been a

12 recommendation from outside the Commission that oil

13 spill response capacity be a precondition to access to

14 leases and not only filing the plan but demonstrating

15 that they have the ability to respond that would

16 particularly, based on our most recent conversation, be

17 particularly relevant in the Arctic but I think it was

18 obviously relevant in the Gulf of Mexico, too.  So

19 these follow the discussions that we've been having

20 over the last several months based on the very good

21 staff work on these issues, and I certainly endorse

22 them, although I'd like to require that the interagency
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1 review also require approval of that but perhaps also

2 require a pre-lease certification on having capacity.

3 Any other --

4           MS. ULMER:  I would just note that seeing

5 that these plans are currently not required to be

6 reviewed in the public and the important role that the

7 public review and that once the oil spill plans are

8 approved that they be publicly available so that local

9 and state officials and others can have access to them,

10 and I agree that a Coast Guard approval should be

11 required not only because of the Coast Guard's

12 expertise but because of what we were discussing

13 earlier about how the National Contingency Plan, area

14 regional plans and these specific spill response plans

15 should be somehow linked up, integrated, speaking to

16 each other in a meaningful way, and I think requiring

17 Coast Guard approval is at least one mechanism of

18 getting that kind of linkage to happen.

19           MS. BEINECKE:  So let's add those two, both

20 Coast Guard approval and public review and access.

21           CO-CHAIR REILLY:  Let me ask just a question

22 on the overall anxiety that a lot of people feel about
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1 the ambiguity between the responsible party and the

2 United States government overseeing a spill.  The

3 reality is that the responsible party has most of the

4 action, understands the technology, can explain it, can

5 repair it, will probably be experimenting with the

6 containment, and the Coast Guard in this case, as you

7 point out, took charge, oversaw activities and

8 attempted to communicate their views to the public,

9 occasionally contravened the responsible party, but

10 there is a longing and we saw it, we see it every time

11 there's a major spill, we saw it in Prince William

12 Sound, for the government to somehow embrace more of

13 the action of being more completely involved and also

14 knowledgeable and authoritative with respect to the

15 spill and all aspects of it.

16            Is there a way to square that circle, to

17 without designing a new full-time government apparatus

18 with a lot of skimmers and booms and understanding BOPs

19 and all the rest of it, is there a way to get them more

20 involved and more responsible and more reassure, in a

21 more reassuring way for the public going forward?

22           MS. AIYAR:  We think there is, and I think
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1 that's an excellent way of putting the question.  I

2 think we have to accept that the responsible party is

3 going to need to carry out a lot of the response

4 operations.  As you point out, it has access to the

5 technology.  It has the contracts with the oil spill

6 removal organizations that have the skimmers and the

7 booms, but I think what we need to have to make sure

8 that the public has confidence in the level of

9 government oversight is the expertise and the knowledge

10 that you mentioned, and I think, for example, we'll

11 talk about this more tomorrow in the well control

12 effort, but there I think even though the government

13 was in theory overseeing and signing off on everything

14 that BP was doing the public felt that the government

15 simply didn't have the expertise to really

16 substantively oversee what BP was doing, to push back,

17 to suggest other options, and I think that was the

18 case, and I think that's why the public felt BP was in

19 charge.  Then I think as the spill progressed the

20 government did develop that expertise and the public

21 could see that the government was telling BP, no, don't

22 do this, you need to provide us with a better
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1 explanation of why you need to do that and I think the

2 public had more confidence in the effort.

3            So I think the way you put it as saying that

4 you need to have the knowledge and the authoritative

5 expertise in government is I think our best suggestion

6 for how you would square that circle.

7           CO-CHAIR REILLY:  Would it be helpful to have

8 as the czar this sort of, or the on-scene coordinator

9 somebody who actually has overseen those, that kind of

10 equipment, that kind of technology, has been involved

11 in oil and gas development sufficiently to be able to

12 be more authoritative right from the beginning?

13           MS. AIYAR:  I actually think it would be hard

14 to expect one person I think to have the expertise to

15 oversee all the aspects of the response, but I think if

16 that one person has access to sufficiently high level

17 expertise, then as long as they have sort of good

18 leadership abilities they would be able to effectively

19 run the response.  For example, here Admiral Thad Allen

20 we think overall did an excellent job of running the

21 response.  Obviously on the well control aspects he

22 wasn't an expert in containment technology, but he was
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1 advised directly by Secretary of Energy Steven Chu and

2 we think that partnership worked very well.

3           CO-CHAIR REILLY:  Thank you.

4           MS. ULMER:  Mr. Chairman, there's one other

5 piece of it and that is NOAA's Office of Oil Spill

6 Response and Restoration, and I think we haven't

7 mentioned them per se but we need to speaking of

8 expertise and capacity.  I mean they respond to over

9 200 oil spills a year.  So they have a cadre of not

10 only capacity, experience, years and years of dealing

11 admittedly with much smaller spills.  I mean we're

12 talking about, as you pointed out, a very big scale

13 here, but that expertise was put in place within hours

14 of this spill, and we don't talk a lot about that here,

15 but I think it's important to acknowledge it and to

16 acknowledge that they were on the ground, on the water,

17 in the air, doing everything from coordinating

18 projections of weather, currents in the water,

19 specialized areas that needed extra special protection.

20 I mean there is a lot of expertise in government.  We

21 talk a lot about the Coast Guard, but NOAA's Office of

22 Oil Spill Response is kind of the front lines.  They
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1 may not have the responsible party capacity in that

2 way, but they have the knowledge and part of I think

3 their problem is, like every other agency we talked

4 about today, their budget has pretty much been flat

5 lined.

6            So, again, if you don't have any spills,

7 that's great, back to your complacency point, and for

8 many years we didn't have the spills of the size that

9 would perhaps generate the interest in supporting the

10 resources necessary for an office like that to be up

11 and running, but I think that's also part of the long

12 term strategy of how we would be better prepared if

13 that office and those people had the capacity to

14 respond in a way that for a spill of this size would be

15 more robust.

16           MS. MURRAY:  Well, another possibility is

17 augmenting what capability that we do have from the

18 National Labs who do have and they, hundreds of people

19 from the National Labs were brought into this, you

20 know, kind of ad hoc because they did have some

21 capabilities, but somehow in the contingency plan I

22 think what you're pointing out, Priya, is that we need
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1 some way of very quickly accessing the government and

2 university and industry technical expertise for the

3 government that's not in the current National

4 Contingency Plan.

5           MS. AIYAR:  Yeah.  I think that's right.  For

6 example, as you said, the National Labs and the

7 Department of Energy played a very important role in

8 this response, but they're not mentioned in the

9 National Contingency Plan, so it took some time to

10 figure out how to bring them in and make that work.

11           CO-CHAIR REILLY:  Don.

12           MR. BOESCH:  Yes.  Just picking up on this

13 thread.  I think contingency plans are important, but I

14 think what we've learned also it's important to

15 exercise their capability and we had, you know, spill

16 response capability that was unprepared for the scale

17 of a challenge and just was not, you know, was not

18 evergreen to deal with the challenge before us, and the

19 same vein Fran mentioned the NOAA group.  That's so

20 important to directing where the oil might, advising

21 where the oil might go, where the sensitive

22 environments are and how to then strategize and be
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1 prepared to reducing the risk.  We discovered in our

2 staff research that they had actually planned and

3 proposed a model that looked at subsurface discharges

4 almost like happened and it was never accomplished,

5 never funded, and so contingency planning must also

6 include continued evolution of that capability and

7 capacity and exercises that makes one, makes our

8 capability responsive to an incident like this.

9           CO-CHAIR GRAHAM:  It seemed to me that there

10 were sort of at either ends of this areas of weakness

11 that we should try to focus on.  One, the first ten

12 days where we stumbled around, got presented

13 information which either appeared to the public to be

14 inaccurate or subsequently proved to be inaccurate set

15 the public attitude towards this whole operation.

16 We ought to talk about what could we do in the front

17 end of this thing to avoid a repetition of that

18 experience.

19            Then more or less towards the back end of

20 the process is the local government role.  I think all

21 of us spent some time with parish mayors and other

22 county commissioners, et cetera, who talked about their
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1 problems and some of the lack of responsiveness, and I

2 know that we're not dealing with the Stafford Act here

3 which is really a bottoms-up type approach, but I think

4 we need to try to inject some of that because there are

5 functions that came with this act which were beyond the

6 ability of the central leader, whether it was BP or

7 whether it was Admiral Allen, and required people who

8 knew the territory and could respond in a way that was

9 both more effective and more publicly acceptable.  So

10 maybe we could talk a bit about what can we do to make

11 the front end of this less, less confusing and

12 disorderly than what we experienced between April the

13 20th and early May.

14           MS. AIYAR:  That would be great, and perhaps

15 I could use that as a segue into the next major issue

16 we looked at which was, as Senator Graham just

17 mentioned, state and local involvement because another

18 major theme that emerged in our examination of the

19 spill response was that state and local officials were

20 not sufficiently involved in advanced oil spill

21 contingency planning, and as Senator Graham said, many

22 of these officials were more familiar with hurricane
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1 response under the Stafford Act where the federal

2 government provides funding but state and local

3 officials control the response.  As a result, many of

4 these state and local leaders had incorrect

5 expectations about how the response would be

6 structured.  That led in many cases to competing state

7 structures and to struggles over control which undercut

8 the efficiency of the response at the outset.

9            The relationship between federal responders

10 and local communities did improve as the response

11 progressed.  This is one of the many ways in which I

12 think the response got better as it went along, but we

13 think it definitely could have been more productive in

14 those early stages, and as you discussed, those early

15 stages in many ways set the tone for public perception

16 of the response.

17            So based on what we found we have a number

18 of recommendations that are aimed at better integrating

19 state and local officials and resources into spill

20 response planning precisely to make sure that at the

21 beginning the response works better.

22            The first recommendation is to include local
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1 officials in spill training exercises.  We heard a lot

2 of local officials say that they didn't necessarily

3 know about or they didn't know that they were invited

4 to these exercises.

5            Second, we think the unified command should

6 establish liaisons with affected local communities

7 early in a spill response or really at the beginning of

8 a spill response.  That's something that in this spill

9 was done later on but should have been done at the

10 beginning.

11            Third, we would suggest adding a local

12 on-scene coordinator position to the unified command

13 structure.  Right now there's a state on-scene

14 coordinator but no local equivalent.

15            And fourth, we think there needs to be

16 additional guidance to federal, state and local

17 officials on the differences between emergency response

18 under the National Contingency Plan and response under

19 the Stafford Act so that local and federal and state

20 officials all have consistent expectations as to how

21 the response is going to be conducted, and again I'd

22 like to turn it over to Commissioner Beinecke to talk
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1 about this set of recommendations.

2           MS. BEINECKE:  Well, I think that these get

3 at many of the issues that Senator Graham raised.  I'd

4 also like to bring up an issue that Fran Ulmer brought

5 up the last time which is the regional advisory council

6 because we have talked about that several times and the

7 fact that these recommendations and also the Arctic

8 recommendations but that isn't specifically culled out,

9 and I know there's a lot of conversation about how you

10 would actually set that up in the Gulf of Mexico.

11 Maybe you would need more than one, but if you really

12 want to integrate local government into what the

13 expectations are both in the leasing phase and in

14 response phase, having some regional advisory councils

15 would be a good way to do it.  I'm sure there are

16 others as well, but these all look like good

17 recommendations to me.  Comments?

18           MS. ULMER:  Well, I completely agree with it.

19 As I mentioned before, it engages people in a way on a

20 continuing basis, not just when an event happens.

21 You've got people who are engaged all along, and it

22 allows you to really improve communications but also
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1 get local, a local sense of empowerment that comes with

2 the RCACs that I think we heard actually when we were

3 in the Gulf of Mexico talking to people who just felt

4 frustrated.  They wanted to do something to help with

5 the spill but they didn't really know exactly what to

6 do, and so in some cases what they were doing wasn't

7 terribly appropriate, but it was out of this sense of

8 lack of engagement.

9           MS. BEINECKE:  It's their home.

10           MS. ULMER:  It's their home.  They want to do

11 something.  The other thing is the RCACs have provided

12 at least in Alaska is this notion of ongoing training

13 and ongoing in addition to communications, setting up

14 systems whereby people can be monitoring; are the

15 response plans adequate because they actually review

16 the response plans.  So you get a whole other way of

17 thinking about these plans as opposed to just the local

18 elected officials as well as you've got citizens sort

19 of looking over the shoulder of others, and for that

20 and many reasons I think it would be an additional

21 value for us, and I agree it's going to look different

22 there than it looks in Alaska and we'll have to figure
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1 that out but I think we ought to recommend it.

2           MS. BEINECKE:  Priya, let's add that

3 recommendation in this section, and to Fran's point,

4 not only focused on what spill response would be but

5 any activities all the way through.

6           MR. GARCIA:  Just a clarification I suppose.

7 My understanding is that there were state employees who

8 had been very involved in spill planning.  So there was

9 a disconnect between those individuals and the

10 political leaders in these states and counties.  It

11 wasn't that the states had not been involved in the

12 process, and so that -- and I don't disagree with

13 anything that's been said about the recommendations but

14 I think it's important to point that out.  It's not the

15 states were absent in this process.  Is that correct?

16           MS. AIYAR:  I think that is exactly correct.

17 There were career oil spill responders in the state who

18 participated in exercises, were very familiar with the

19 National Contingency Plan but because of the magnitude

20 of the spill state, higher level political and elected

21 officials became involved, in some instances displaced

22 those career spill responders, and the higher level
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1 political officials were not as familiar with the

2 National Contingency Plan.  So we should be more

3 specific in our next formulation of these

4 recommendations.  What we're really suggesting is that

5 high level and political officials need to be fully

6 integrated into the planning process.

7           CO-CHAIR GRAHAM:  I have a suspicion, and I

8 don't know if this is true or not, that the reason that

9 the Stafford Act and the Oil Spill Act are so different

10 in their fundamental approach has a lot to do with the

11 committees in the Congress that produced them.  The

12 Environment and Public Works Committee which works very

13 closely with local government, they fund local sewer

14 projects, transportation, et cetera, they -- Senator

15 Stafford was the chairman of the committee when this

16 act was passed and therefore was familiar with that

17 approach.  On the other hand, the Energy and Natural

18 Resources Committee deals primarily with federal

19 agencies, particularly the Department of Interior.  So

20 it's more focused on a central entity.

21            I think we have the opportunity with this

22 case study in mind to ask the question:  Is this the
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1 way it should be?  You know, rather than tinkering

2 around the edges, is there a fundamental reason why

3 dealing with something like a flood or a hurricane

4 should be different than the way we deal with an oil

5 spill?

6           MR. BOESCH:  I think there is, and I think

7 the distinction is important, and I think that the way

8 things were organized were appropriate.  So take the

9 area of the Gulf coast where hurricanes are common, and

10 so it's often the case where you have to involve

11 evacuation.  So you use -- what happens is the only

12 sensible thing to do since those are the resources

13 available to the local governments, the local

14 governments then mobilize their law enforcement

15 authorities, everyone else, the other responders and

16 involves everyone in the community having to act in

17 some way to evacuate, you know, you know when to return

18 home, you know what the safety concerns are after a

19 disaster, as opposed to an oil spill which doesn't oil

20 everyone in the community.  It doesn't fit the bill for

21 a police force to determine how to respond to that.  It

22 requires special skills.  It requires focus on the
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1 areas that are affected.

2            So I think there are good reasons why

3 they're structured quite differently, and I think what

4 happened was is that, especially in these areas where

5 people who are used to those sort of events, bottom-up

6 responses to hurricanes and so on, the local officials

7 felt motivated because of their experience and getting

8 involved, but they didn't have the knowledge and the

9 skills to respond in the most appropriate ways, and so

10 that caused a lot of friction between the official

11 response capability and local officials who wanted to

12 impose their own judgments about how this should be

13 done.

14           CO-CHAIR REILLY:  I think that's exactly

15 right.  I think that's a very apt description of what

16 happened.  In some places when you look, for example,

17 at the Katrina response, remember Governor Barber

18 saying the federal government has no first responders,

19 and his response to that was to ask for gasoline which

20 he was happy to get and thought, well, that was the

21 most he was going to get, and he got it, a lot of it,

22 and then but viewed it as a largely local response
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1 obligation, faux du mur, and I gather that that was not

2 so quickly decided in Louisiana where there was an

3 expectation of more significant federal government

4 help, that even if it was going to come wasn't going to

5 come until several days after the worst of the event

6 was over.  I think you've characterized it exactly

7 right.

8           MS. BEINECKE:  Good.  So let's move on to the

9 next one.

10           MS. AIYAR:  The next issue we looked at was

11 the use of dispersants which was the subject of much

12 controversy during the spill response.  Deciding

13 whether to use dispersant involves difficult tradeoffs.

14 If dispersants are effective, less oil will reach

15 shorelines and fragile marsh environments but more

16 dispersed oil will be spread throughout the water

17 column.

18            The federal government had not planned

19 adequately for the use of dispersants to address such a

20 large and sustained oil spill and did not have

21 sufficient research on the long-term effects of

22 dispersants and dispersed oils.  Officials had to make
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1 decisions about dispersants without important

2 information.  Under the circumstances, however, we

3 think that these officials made reasonable decisions

4 about the use of dispersants both at the surface and

5 subsea.

6            We have proposed a number of recommendations

7 to ensure more informed decision making about

8 dispersant use in the future.  EPA should update its

9 dispersant testing protocols and require more

10 comprehensive testing.  EPA and the Coast Guard should

11 modify preapprovals for dispersant use and should

12 establish procedures for further consultation based on

13 the duration, reach and volume of the spill and of the

14 dispersant use, and EPA at no less should conduct and

15 encourage further research on dispersants including on

16 the impacts of high volume and subsea use, the long

17 term fate and effects of dispersants and dispersed oil

18 and the development of less toxic dispersants, and I'd

19 like to turn it over to Commissioner Boesch to further

20 discuss these recommendations.

21           MR. BOESCH:  Thanks very much.  Just to echo

22 what Priya said when she started is that there are a
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1 few things about this that inspired more emotional

2 response from many people than their concerns about the

3 use of dispersants.  To many people it seemed to be

4 counterintuitive to put a chemical on another chemical

5 problem.  It would be a surprise to most people I think

6 to understand that the contingency plans to deal with

7 the spill in the Gulf of Mexico, indeed, most parts of

8 this country involve a considered and preapproved use

9 of dispersants.  They are seen as -- they are seen by

10 the people who defend the, deal with oil spills to try

11 and minimize their impact as a very important tool, and

12 if you talk to the responders and the people in the

13 Coast Guard, NOAA and other agencies, they will tell

14 you that it was probably one of the most effective

15 tools they had in keeping the oil from reaching the

16 marshes and away from birds and sea turtles and things

17 of this sort.

18            Now, having said that, the decision to use

19 the dispersant is a choice between bad alternatives

20 because on one hand you can use a dispersant and inject

21 it into the environment, inject it below the surface

22 into the ocean, and we know that the effects of the
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1 dispersants are primarily because they inject the oil

2 into the sea rather than the toxicity of the

3 dispersants themselves.  Dispersants themselves are

4 relatively speaking not very toxic.

5            So the decision is is whether you want to

6 inject the oil into the sea or leave it at the surface

7 where it poses other kinds of risks, and so the choices

8 that were made were to apply it both on the surface to

9 keep oil from coming ashore that was already on the

10 surface but in an unprecedented way because we never

11 had this challenge to, and in a completely unplanned

12 way, to inject it at the well head to try to disperse

13 the oil so much of it never came to the surface.

14            As emblematic of our lack of understanding

15 of the effects of dispersant applications is the fact

16 that when the most recent update of the oil spill

17 budget that just came out last week was produced the

18 one thing that changed from their estimates in August,

19 primarily one thing, was they increased the estimate of

20 how much oil was chemically dispersed, but if you probe

21 more deeply into that report you will see it's based on

22 a lot of assumptions, untested assumptions about the
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1 effectiveness of those dispersants.

2            So the recommendations really I think are

3 very appropriate because they basically require some

4 more planning ahead so we know protocols in which we

5 would use dispersants.  We know their relative

6 toxicities in a comparable way.  Right now each company

7 puts its own toxicity information out, and what we

8 discovered is that they're not comparable.  So they're

9 not reliable in terms of comparing one against the

10 other because they have been done by different testing

11 labs and the like.

12            Also there needs to be something in here

13 related to this issue of elevation, of when we come

14 from an incident which is a modest incident, can be

15 handled by more traditional protocols as opposed to

16 something like this where the scale of dispersant use,

17 its applications subsurface and so on, just brings it

18 into another range of decision making territory.  And

19 so the recommendations then deal with that but also

20 this need to actually, you know, invest more and to

21 understand not just the toxicity of dispersants but

22 their effects in terms of how they disperse oil into
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1 the ocean and what the consequence of that are.  So

2 that's I think the recommendations going forward.

3            I should also say I think everyone on this

4 panel knows it but maybe not the other part, members of

5 the public, is that when we were down in New Orleans

6 just a little over a month ago we heard again

7 continued concerns about the health effects of

8 dispersants, people complaining about health effects

9 four months after the well was stopped and no more

10 dispersants are being applied.  At this point in time

11 with the best expertise we have, FDA and the like,

12 there's no basis of believing that lingering

13 dispersants out there are in any way a threat to human

14 health or even at this point to the resources of the

15 environment.  The impact of the dispersants were that

16 when we applied them we made a decision to take the

17 oil, not so much go to the surface and more inject it

18 into the water column and had the tradeoff of those

19 effects.

20           CO-CHAIR REILLY:  My own reaction to this is

21 to think that the need to update the dispersant testing

22 protocols is a little bit obvious.  Why that one wasn't
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1 done ahead of time is inexcusable.  That's just part of

2 the National Contingency Plan.  We all know that

3 sensitive areas are off limits to dispersants except

4 under special circumstances, and those preapproval

5 areas are studied, and I would have thought that the

6 kinds of dispersants that are suitable to be used in

7 them and if it comes to that would have been fully

8 vetted and tested.  It's more understandable that the

9 impact of dispersants in deep sea would not have been

10 understood at that time.  That's just not been a

11 challenge that anybody has had.

12            I looked at a list of dispersants that

13 included COREXIT, the one that was used primarily,

14 sometime in the past couple of months and noticed that

15 it was deemed 55 percent effective and no more or less

16 toxic than about six or eight other alternatives and

17 really wondered why that would have been the dispersant

18 of choice and whether had it been more effective we

19 would have seen a more rapid dispersion or effective

20 use of the dispersant.  Do we have any sense of that?

21 And was it strictly that it happened to be available in

22 sufficient quantities?
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1           MS. AIYAR:  I think EPA asked BP to look at

2 that during the spill.  I think they came back and they

3 explained that I think based on -- David can supply

4 more details on this -- but based on the tests they

5 conducted it was the most effective and least toxic of

6 the dispersants on the schedule.  I think that's right.

7 It was also the only one that was available in anything

8 like the quantities that they needed which was probably

9 the determining factor, but I'll left David --

10           MR. WEISS:  Not only that, I think the supply

11 issue was the thing.

12           MS. BEINECKE:  I would just add, and this

13 gets back to the earlier conversation about local

14 involvement.  There was tremendous anxiety about

15 dispersant use, not much information, and if there had

16 been a regional advisory committee in place and people

17 knew what the response was and that kind of data was

18 available earlier, I mean I don't know whether there

19 would have been a greater comfort level, but I think

20 the unknown was the huge driver in the public response

21 on dispersants and the federal government was

22 constantly trying to play catch up to get people to
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1 understand the tradeoff that you described in

2 protecting the coast and the coastal resources which

3 are known to be so rich and valuable and therefore

4 using it at the well head, but just the lack of

5 information was a huge driver to public reaction and I

6 think still is based on what you just said about the

7 impact.

8           CO-CHAIR REILLY:  Are we reasonably sure that

9 even short term impacts on marine life from that very

10 large deployment of dispersants has not been harmed?

11           MR. BOESCH:  No, not at all.  We are still in

12 the throes of investigating the effects of the

13 subsurface oil.  What we do know though is that the

14 plume of these dispersed droplets of oil that came up

15 and extended over many miles would have been there even

16 without dispersants.  Just the physical mixing of high

17 pressure oil and then the gas expanding in volume cause

18 tremendous turbulence which create these droplets.

19 What the dispersants did is it increased that so that

20 what might have been a plume of a certain concentration

21 was a plume of a greater concentration because of the

22 dispersants that were applied, and so there are studies
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1 under way, there are reports, I mean if you listen to

2 NPR this week, you heard Richard Harris talk about a

3 dive in the Alvin looking at the area near the well and

4 what the effects might have been on the seabed and the

5 corals and things of that sort.  So all that's in the

6 process of sorting out.

7            It's certainly not the case that one can say

8 that there were no, there's no evidence of any effects.

9 There's already evidence of effects.  It's a question

10 of what the scale of those effects were, how long lived

11 they would be and how consequential they are because

12 you could, for example, kill off the plankton in the

13 seawater moving past the well and just totally

14 annihilate them, but it's a big ocean out there, so the

15 other plankton are going to move in, the water's going

16 to be mixed and you won't see the results in a year or

17 so, but if you kill off cold water corals that may be

18 hundreds of years old, then that's a long-term effect.

19 So those are the kinds of things that have yet to be

20 resolved.

21           MS. MURRAY:  I would also argue that

22 dispersants may help in another way and that is as you
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1 decrease the concentration in the water of oil, you do

2 minimize toxicity.  So if it remains dispersed in very

3 small droplets and just goes out, you have considerable

4 less damage even for the corals down below, but we

5 don't know that.  I mean this is why it's so important

6 to be taking the data now because we did the

7 experiment; now we should get the results.

8           MS. AIYAR:  Well, if we can move on to the

9 last issue that we looked at which is the state of

10 spill response technology.  A common observation during

11 the Deepwater Horizon spill response was that cleanup

12 technology has changed very little since the Exxon

13 Valdez spill in 1989.  The major oil companies have

14 committed minimal resources to in-house research and

15 development of spill response technology.  The

16 companies point to their financial contributions to oil

17 spill removal organizations such as the nonprofit

18 Marine Spill Response Corporation that was created

19 after Exxon Valdez, but those organizations are

20 underfunded in general and dedicate few, if any,

21 resources to research and development.

22            Federal programs for research and
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1 development related to oil spill response are similarly

2 underfunded.  Congress has never appropriated even half

3 of the full amount authorized by the Oil Pollution Act

4 of 1990 for oil spill research.

5            Some industry representatives have suggested

6 to us that more research and development would not have

7 made a difference to the spill response because

8 response technologies will never collect more than a

9 fraction of the spill's oil, but we think that argument

10 is speculative.  Neither industry nor government has

11 made significant investments in response research, so

12 we simply don't know what could happen with adequate

13 incentives and funding.  In fact, during the Deepwater

14 Horizon spill itself with government and industry

15 focused on spill response technology for the first time

16 in 20 years, some promising new techniques were

17 developed such as beach cleaning machines, subsea

18 dispersant delivery systems which Commissioner Boesch

19 mentioned or totally novel and in situ burning

20 techniques.

21            As laid out in our working paper on this

22 topic we believe that the response technology gap needs
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1 to be addressed by both industry and government.  The

2 most powerful incentive for research and development by

3 industry may be the stricter requirements for response

4 plans that we discussed earlier in this presentation

5 and previous presentations.  If operators have to truly

6 demonstrate their ability to respond to a worst case

7 spill before they can drill or before they can get a

8 lease, they will have an incentive to develop better

9 response technology.  But we've also identified a

10 number of federal regulations that may have the effect

11 of discouraging research and development and that we

12 think agencies should consider changing.

13            For example, the Coast Guard's minimum

14 requirement for oil recovery equipment listed in

15 response plans which are called effective daily

16 capacity recovery regulations don't incentivize

17 companies to invest in more efficient equipment that

18 does a better job of recovering oil from water, and as

19 Commissioner Boesch mentioned previously, EPA has a

20 very burdensome permitting process that companies must

21 go through to test response equipment in open water

22 which requires them to intentionally spill oil, and
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1 that has resulted in effectively a de facto ban on open

2 water testing in the United States, so United States

3 companies have to go to Norway to do that testing.

4            EPA also has a regulation that prevents

5 companies from discharging water with a certain

6 fraction of oil, more than 15 parts per million, which

7 they may sometimes need to do in testing spill response

8 equipment.  So we think agencies should consider

9 changing those sets of regulations, and we also think

10 that Congress and the administration should consider

11 ways to encourage private investment in response

12 technology such as through public private partnerships

13 and potentially through an R and D tax credit for spill

14 response technology if a broader R and D tax credit

15 does not pass.

16            And finally, even though we understand the

17 difficulty with calling for more funding in this

18 environment, we do think that Congress should consider

19 increasing federal funding for oil spill response

20 research potentially by revising the Oil Pollution Act

21 to make the oil spill research funding already

22 authorized in the act a mandatory appropriation, and
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1 again I'd like to turn it over to Commissioner Boesch.

2           MR. BOESCH:  I'll just echo, underscore a few

3 of the points that Priya made.  The first is that this

4 is not simply a government responsibility.  The

5 research that our staff did shows some surprising,

6 meager investments that the industry itself has made in

7 this area.  There are things that can be done and I

8 think the point is that if we're going to require that

9 they develop oil spill response plans, real oil spill

10 response plans rather than some boilerplate things that

11 are borrowed from some other place in the world they

12 will have to be able to demonstrate and prove their

13 capability.  So I think there's some opportunities

14 here.

15            The other is with respect to government

16 funding, there was a, you know, substantial increase as

17 you are aware after the Amoco, the Exxon Valdez spill,

18 and then, of course, as time went on, just a few years

19 that just waned as we lost the attention and focus on

20 the problem.  So the recommendation here that there be

21 some sort of a revenue stream tied to a standing

22 resource would be a way that we would not lose
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1 attention to the problem.

2            But finally, given the other point that she

3 made about the criticism that there are limits of what

4 we can expect from oil spill response, it's a big and

5 turbulent ocean out there.  Winds and waves conspire to

6 reduce, and currents, our capacity to recover oil or to

7 burn it even, and so that's why in this budget that's

8 been produced it's a surprisingly and disappointingly

9 small amount of oil that was collected by skimmers.  A

10 larger amount of oil actually was burned by a

11 substantial amount than was recovered by skimmers, but

12 on the other hand, if we then think of it in the fact

13 that if we have a spill like this only a very small

14 percentage of the oil anyway is going to get in harm's

15 way close to the shoreline.  So if we could improve the

16 capacity of defending sensitive habitats with better

17 collection devices and so on that are designed and

18 developed to work in those kinds of conditions as

19 opposed to a quiet bay somewhere, we could I think, you

20 know, it could reduce the risk to sensitive resources.

21           CO-CHAIR GRAHAM:  Any further questions or

22 comments?
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1           MS. ULMER:  I might just note under the

2 incentives that you have listed, one that seems perhaps

3 an addition from our discussion this morning would be

4 changing the limitation on liability.  If, I mean, I

5 think the liability cap is another thing that has made

6 it less attractive, shall we say, to invest in oil

7 spill response technology.  So it's another piece.  So

8 we were discussing the carrots and sticks.  It's

9 another reason for people to take more seriously the

10 investment in oil spill response technology.

11           CO-CHAIR REILLY:  Well, you certainly

12 correctly identified the hurry up and put a lot of

13 money in and then gradually, no, no, no, and steadily

14 it goes down over the years and people become very

15 complacent and there's no big spill for 20 years, and

16 then all of a sudden there is and you get all the old

17 equipment out of the garage and it turns out it's no

18 more effective than it was then.  That's certainly my

19 very vivid impression, that I saw nothing new at all

20 down in the Gulf that I hadn't seen in Prince William

21 Sound and it was equally ineffective.  Three percent I

22 guess we got we discovered from skimmers out of the
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1 whole spill, oil.  It's shocking.  I continue to wonder

2 and will ask you whether among the improvements,

3 improved technology that is on the horizon or that you

4 saw or we have discovered down in the Gulf in response

5 to this if there are any skimmers that do any better

6 than the ones that die in the open ocean.

7           MS. AIYAR:  I mean I think there are some.

8 I'll actually let David talk about this because he

9 knows more about skimmers than I.  I think there are

10 some shallow draft skimmers, some greater capacity

11 skimmers, oil water separators which is this technology

12 used by Kevin Costner where actually I think used for

13 the first time during the spill response.

14           CO-CHAIR REILLY:  Do you think well of those?

15           MS. AIYAR:  I think they were effective.  I

16 mean obviously they weren't that effective because

17 skimming only captured three percent, as Commissioner

18 Boesch said, but that's due to a lot of factors,

19 whether also three percent of 4.1 million gallons is

20 still a significant amount of oil.  So I think there

21 were improvements made.  They were incremental.  They

22 weren't sort of leaps forward.
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1           MR. WEISS:  Right.  I mean the word I would

2 use would be modest, but I would also emphasize that it

3 was a four month incubator period in which these were

4 tested, and if we had a 20-year period these

5 improvements would have been a lot more significant.

6           CO-CHAIR REILLY:  And is the big obstacle the

7 wave action in the open ocean?  I'm always told they

8 work reasonably well in a placid harbor.

9           MS. AIYAR:  I think that's right, and I think

10 also you just can't use them in certain weather

11 conditions.  But again, as Commissioner Boesch

12 mentioned, burning also depends on favorable weather

13 conditions, but burning captured five percent of the

14 oil which was significant, and also it had never been

15 done on this scale before.  So I think burning was a

16 success.

17            So I don't know if the way forward will be

18 skimmers, but I think there's certainly response

19 technologies that were used that did improve in the

20 course of this spill.  There's no reason to think they

21 couldn't improve a lot more.

22           MR. WEISS:  Right, and I think one of the
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1 reasons why burning improved was because there were

2 modest improvements and the boom used for burning.  So

3 it's all interconnected, and I think it is fair to say

4 that there were modest improvements but --

5           CO-CHAIR REILLY:  Boom is better.

6           MR. WEISS:  Boom is better.

7           MR. BOESCH:  One fairly common sense solution

8 that would help that Priya basically mentioned is that

9 when you use a skimmer, if you're collecting oil off

10 the surface, you're also collecting water, and so what

11 you have to do is to separate the two and you've got to

12 get rid of the water; otherwise you've got a very large

13 volume on your hands, but EPA regulates that as if you

14 were discharging some other oily waste.  In other

15 words, you have the same standards if you were

16 discharging other things which could contain oil, when

17 in reality what you're doing is removing oil from the

18 ocean and maybe putting a small percentage of it back

19 in in the process.  It's not the same as interjecting

20 new material in the, pollution in the ocean that wasn't

21 there to begin with.

22           CO-CHAIR REILLY:  But my understanding is
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1 that cruise ships have oily water separators that get

2 it down to 15 parts per million, the release.

3           MR. BOESCH:  Yeah, but to have that kind of

4 technology on a skimming vessel is not even a

5 requirement, when in reality you're bringing it to a

6 standard which defeats the purpose of removing, having

7 to remove it in the first place.

8           MR. GARCIA:  Are any peer countries investing

9 in R and D or is this just a global problem?  No one is

10 making the appropriate investment?

11           MS. AIYAR:  I think we've been told that, not

12 surprisingly, once again, Norway does a better job I

13 think with spill response technology, I think actually

14 a lot of technology from Norway, skimmers, maybe no

15 skimmers, but a lot of other technology from Norway was

16 used during the spill.  I don't know if there are any

17 other examples.

18           MR. WEISS:  Yeah.  I mean we just heard

19 anecdotes about that from Mr. Suttles from BP

20 emphasized that in the Commission's hearing in

21 September and his interviews with us as well that the

22 technology from Norway that was used during the spill
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1 response did a fantastic job and Norway generally was

2 ahead of us.

3           CO-CHAIR REILLY:  These are people that dump

4 oil in the water intentionally.

5           MS. AIYAR:  Then clean it up.

6           CO-CHAIR GRAHAM:  Are there any more comments

7 or questions?  We have six members of the public who

8 are --

9           CO-CHAIR REILLY:  Great job.

10           MS. BEINECKE:  One last comment on that which

11 is we just talked about the inadequacy of the

12 technology in the Gulf and then the previous discussion

13 about the Arctic.  If you can't do it in the Gulf in a

14 fairly, you know, tremendous infrastructure, everybody

15 is there and everything is available, the plans are in

16 place, let's just reflect on being prepared in the

17 Arctic, much more difficult.

18           CO-CHAIR REILLY:  You think so?

19           MS. BEINECKE:  I do.  I was just reflecting

20 on your comments about Shell's preparedness after your

21 comments about how nothing had happened in 20 years but

22 --
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1           CO-CHAIR GRAHAM:  Jessica, thank you very

2 much, and thank you for the great work that you've

3 done.

4           MR. WEISS:  Thank you.

5           CO-CHAIR GRAHAM:  Thank you.  Thank you very

6 much.  We appreciate your persistence and staying power

7 to wait until we're at this hour.  Is Mr. John Amos

8 here?

9           MR. AMOS:  Senator Graham, yes.

10           CO-CHAIR GRAHAM:  Yes.  Good, John.

11           MR. AMOS:  First of all, I wanted to thank

12 you all for doing what I perceive to be an extremely

13 diligent and thoughtful job on a very complex issue,

14 and I'm looking forward eagerly to the final report.

15            Senator Graham, my comment is actually I

16 hope going to speak to something that you have raised

17 at the beginning of the last panel which is what can we

18 be doing better up front in the beginning to really

19 help increase public confidence that we know what we're

20 doing in the marine environment.

21            My name is John Amos.  I'm president of

22 SkyTruth.  SkyTruth is a nonprofit organization based
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1 in Shepherdstown, West Virginia.  We use satellite

2 images and remote sensing data to study and illustrate

3 environmental issues.  During the BP spill we collected

4 near daily imagery from a variety of sources.  With

5 this imagery and our expertise we were able to

6 effectively track and measure oil slicks.  We were able

7 to make a conservative science based estimate of the

8 flow rate within the first week of the spill.  We were

9 able to show the dissipation of slicks following the

10 July 15th capping and closure of the Macondo well, and

11 we were able to measure the total surface footprint of

12 this oil spill event in the Gulf of Mexico.

13            We also stumbled on a small but persistent

14 spill nearby unrelated to the BP spill.  This was

15 apparently known to the Minerals Management Service and

16 the Coast Guard, but clearly it was not generally known

17 to the public at large.  This spill was caused by a

18 group of wells that were damaged by Hurricane Ivan in

19 2004 and have presumably been leaking ever since.

20            The satellite images, especially radar

21 images, have been regularly used for decades to detect

22 and track oil pollution at sea.  During the 1990s I
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1 personally performed dozens of commercial exploration

2 studies for energy companies including BP using

3 satellite images to detect small persistent oil slicks

4 caused by natural oil seeps on the sea floor around the

5 world.  Now with an expanded constellation of

6 earth-observing satellites in orbit including several

7 radar imaging satellites routine ocean monitoring is

8 technically feasible.

9            In your final report to the President I hope

10 you recommend that the nation moves expeditiously to

11 implement routine publicly transparent satellite

12 monitoring of US waters to detect and assess pollution

13 and other threats and to assure the American public

14 that their government is effectively managing and

15 protecting our vital marine resources.  Thank you very

16 much.

17           CO-CHAIR GRAHAM:  Thank you very much for a

18 very helpful set of comments.  Sebastian O'Kelly.

19           MR. O'KELLY:  Good afternoon.  My name is

20 Sebastian O'Kelly.  I'm here today representing the

21 Alaska --

22           CO-CHAIR GRAHAM:  I don't think I've ever
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1 known an O'Kelly whose first name was Sebastian.

2           MR. O'KELLY:  You know, I've Googled my name.

3 There's one guy in England, and he's a journalist, and

4 my mom sent him a letter, and they've engaged in

5 correspondence for the last ten years, so the only

6 other Sebastian O'Kelly.

7            Today I'm representing the Alaska SeaLife

8 Center based in Seward, Alaska.  My comments are on the

9 issue of wildlife rescue and recovery after an oil

10 spill.

11            A little bit about the center.  It's

12 Alaska's only public aquarium and ocean wildlife rescue

13 center.  We are private nonprofit with over a hundred

14 full-time employees.  The center was actually formed in

15 the aftermath of the Exxon Valdez oil spill through a

16 grant by the Exxon Valdez Oil Spill Trust Council.

17            A primary mission of the center is the

18 rescue and recovery of injured wildlife.  This includes

19 the rehab of a number of endangered species, such as

20 northern sea otters, stellar sea lions and spectacled

21 stellar sea otters.  Our rescue and rehab program is

22 authorized by the National Marine Fishery Service and
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1 the US Fish and Wildlife Service to respond to marine

2 mammal and bird stands the entire gulf coast of Alaska.

3 The center is also contracted with the oil industry

4 operating in the Arctic to provide animal response and

5 rescue if any threatening oil spill occurs.  The center

6 has just held an animal de-oiling and husbandry

7 workshop that was widely attended from representatives

8 from a wide array of organizations.

9            A big issue for animal rescue and recovery

10 programs across the country is the ability to fund

11 adequate internal capability and readiness to respond

12 to a major accident such as an oil spill.  Many of

13 these programs are staffed by volunteers at bare bones

14 facilities and minimal ability to handle the amount of

15 wildlife harmed in a major spill.  Funding at the

16 federal level for these activities is modest and

17 primarily comes from NOAA's Prescott grants program

18 which is designated for marine mammals.  The SeaLife

19 Center has been recommending and talking with members

20 of Congress that funding in the amount of ten million a

21 year be set aside from the Oil Spill Liability Trust

22 Fund to support animal rescue and recovery programs
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1 nationwide.  Rescue capabilities and proper veterinary

2 care are expensive to maintain and must be in place

3 before an accident if they are to be effective.

4            We are hopeful that the Commission, I know

5 you have a lot of other, you know, bigger issues to

6 look at, but you will give some scrutiny and an

7 examination of this issue in your final report.  Thank

8 you, and I have some written comments which hopefully

9 you'll get to take a look at, and I'm happy to answer

10 any questions.

11           CO-CHAIR GRAHAM:  Thank you very much.  Miss

12 Nancy Sopko.

13           MS. SOPKO:  That's correct, sir.  Thank you.

14 Good afternoon.  My name is Nancy Sopko, and I am

15 speaking on behalf of Oceana, the world's largest

16 international focused solely on ocean conservation.

17 Thank you for the opportunity to comment today, and

18 thank you all for your hard work and commitment to this

19 very important issue.

20            I would like to begin by thanking the Obama

21 administration for its responsible decision yesterday

22 to keep closed the Atlantic coast and the eastern Gulf
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1 of Mexico to offshore oil and gas drilling for the next

2 seven years.  It is heartening to learn that the

3 Administration has reconsidered its decision in March

4 to open new areas to leasing.  Presidents from both

5 parties imposed offshore drilling moratoriums for more

6 than 20 years.  This decision is a very welcome return

7 to common sense.

8            While this announcement should be

9 celebrated, it is only a first step.  The lessons we

10 learned from the Deepwater Horizon oil spill is that

11 offshore drilling cannot be done safely and should not

12 be done at all.  We now know that neither BP nor the

13 federal government was ready for an oil spill of this

14 magnitude.  We have also learned that the cleanup

15 technology used by BP during the spill response had

16 made only marginal advances since the Exxon Valdez oil

17 spill in 1989.  Commission reports released last week

18 found that despite earning billions of dollars in

19 profits each year, oil companies spend almost no money

20 on researching and developing new ways to respond to an

21 oil spill.

22            The fact that oil companies spend billions
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1 of dollars on technology that will allow them to drill

2 to new depths in the ocean floor without comparable

3 spending on cleanup technologies should their reckless

4 practices prove disastrous shows exactly where their

5 priorities lie.  It is even more troubling that the

6 federal government would allow such risky drilling to

7 occur without requiring these companies to have a 21st

8 century plan to clean up their inevitable mistakes.

9            We have heard from various officials in the

10 oil industry and government that this spill was

11 unprecedented and unforeseeable, and therefore, their

12 lack of preparedness should be excused, but that is

13 simply not true.  In a letter addressed to this

14 commission last week, Senator Robert Menendez reminded

15 us of another disastrous spill, the Montara oil spill

16 off the coast of Australia, which caused oil to leak

17 continuously for nearly three months in 2009.

18            The substantial similarities between these

19 two spills prove that the Deepwater Horizon oil spill

20 was foreseeable, predictable and preventable.

21 Unfortunately, no lessons were learned, and here we are

22 again.
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1            As we continue to chase after this dirty and

2 finite energy source of the past, the rest of the world

3 is transitioning to a clean and sustainable energy

4 future.  We should use these next seven years to

5 develop new and innovative renewable energy

6 technologies such as offshore wind so that we can be

7 competitive in the global clean energy market.

8            Oceana urges this Commission to include in

9 its recommendations a ban on all new offshore oil

10 drilling as well as a call for a plan to transition us

11 from offshore oil to offshore wind and other renewable

12 energy resources.  It is the only way to prevent

13 another spill and to ensure America's rightful place as

14 a leader on the global renewable energy stage.  Thank

15 you for your time.

16           CO-CHAIR GRAHAM:  Thank you very much.  Mr.

17 Paul Harrison.

18           MR. HARRISON:  Senator, thank you.

19 Commissioners, good afternoon.  I'm Paul Harrison.  I'm

20 senior director for the Mississippi River at the

21 Environmental Defense Fund.  We've had a long and deep

22 commitment to restoration of the Gulf coast
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1 environment, both oceans and its coastal areas,

2 particularly the Mississippi River delta wetlands that

3 form the land mass of coastal Louisiana that New

4 Orleans and critical bayou communities and cultures sit

5 on and rely upon.

6            I'm here today on behalf of a coalition of

7 environmental groups generously supported by the Walton

8 Family Foundation, also economic and community groups,

9 and our groups include the National Wildlife

10 Federation, the Nature Conservancy, Ocean Conservancy

11 and Oxfam America.  Together we are presenting you with

12 all vision for conservation and economic stability

13 which include ambitious goals for long-term restoration

14 throughout the Gulf region.

15           To accomplish this we believe that a

16 significant percentage of the Clean Water Act penalties

17 that BP will pay and its partners will pay as damages

18 because of the BP Deepwater Horizon spill need to be

19 directed towards the Gulf ecosystem restoration.

20 Restoration is obviously critical for the environment

21 but it's also a critical element of the economic

22 survivability and recovery of the Gulf coast region.
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1 Restoration will make the Gulf coast economies and

2 communities more resilient to future disasters

3 including oil spills but also hurricanes and

4 inexorables, rise of sea level that will be coming with

5 climate change.

6            The spill makes it increasingly vital to

7 continue, expand and accelerate Gulf-wide conservation

8 and restoration work as quickly and as on a broad a

9 scale as possible.  While the natural resource damages

10 and the economic damages payments that BP will have to

11 make must restore the Gulf to the state economically

12 environmentally that it was on the day of the spill,

13 it's important that we use the BP Clean Water Act

14 penalties to address longstanding environmental damage

15 that has been done to the Gulf coast because of the

16 very national economic infrastructure that this well

17 was only a tiny part of.  The transportation, water-

18 borne shipping and oil and gas production

19 infrastructure has had a major impact on the

20 degradation of the Gulf coast environment, and it's

21 appropriate that the fines coming from this disaster be

22 put into resolving those long-term issues.
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1            In addition, we're advocating that Gulf

2 coast restoration efforts engage the state natural

3 resource agencies, universities and private partners

4 from across the region.  Involvement of Gulf

5 communities, state and federal governments, NGOs,

6 businesses and others who value the Gulf will ensure a

7 truly comprehensive plan to revitalize and restore it.

8            Also critically we're recommending the

9 establishment of the Gulf of Mexico environmental and

10 economic sustainability council.  This really gets to

11 the question on how we put together the 21st century

12 governing system for a 21st century environmental and

13 economic problem.  We're still operating with 18th

14 century structures in government, and its time to use

15 this as an opportunity to transition.

16            The primary role of the sustainability

17 council would be to create the agenda and coordinate

18 the implementation across state and federal agencies of

19 environmental restoration and protection programs.  The

20 council and the staff critically must have sufficient

21 authority and budgetary control to ensure that these

22 agencies, both state and federal, are working on a
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1 common program with common goals developed by the best

2 we know in science and engineering.

3            These points and more are all covered in

4 greater detail in the submission that we put on the

5 website last night.  I have copies here as well, but

6 together all of the NGOs that we have mentioned and a

7 broad range of economic and community partners are

8 committed to working with the Commission and with state

9 and federal government to address the questions of how

10 we restore the Gulf and have a vibrant and sustainable

11 community as a result, and I really appreciate the

12 opportunity to speak with you today.

13           CO-CHAIR GRAHAM:  Thank you.  Miss Jenny

14 Kordick.

15           MS. KORDICK:  Hi.  My name is Jenny Kordick,

16 and I'm representing the Sierra Club.  I just want to

17 thank you all, the Commission, for the work that you've

18 done since the BP spill in allowing for public comment

19 at these meetings.

20            In our previous statements to the Commission

21 we stated our support for a ban on all new drilling

22 projects.  The Administration's decision yesterday to
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1 keep the eastern Gulf of Mexico and Atlantic coast out

2 of the new five-year drilling plan is a significant

3 step in the right direction.  It shows the

4 Administration is serious about investing in clean

5 energy instead of more dangerous drilling.  However, an

6 oil spill like the BP disaster could happen anywhere,

7 in Alaska or in other parts of the central and western

8 Gulf where drilling is allowed.  That being said, we

9 would like to reiterate our support of a ban on new

10 leasing in these areas and encourage the Commission to

11 include this in recommendations.

12            The best way to protect our coasts is to end

13 our dependence on oil and other fossil fuel.  Instead

14 of new drilling, our nation should be investing in

15 clean energy that would create jobs here at home and

16 keep America competitive in the global clean energy

17 economy.

18            Despite yesterday's decision we should

19 continue to keep our eyes on the Gulf.  As our Gulf

20 attempts to recover from this devastating BP spill, we

21 encourage the Commission to recommend the creation of a

22 Gulf of Mexico regional citizens advisory council
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1 similar to the one created in Alaska after the Exxon

2 Valdez spill.  By forming this council affected

3 communities will be involved in the oversight of future

4 drilling decisions and oil industry actions with the

5 opportunity to provide recommendations and input to

6 relevant federal agencies and the energy industry.

7 This council can help guide recovery efforts in the

8 right direction as well and help make sure Gulf

9 communities have resources for restoration.

10            The Sierra Club appreciates the effort of

11 the Commission to be thorough in its charge to ensure

12 the nation's coasts and people are protected from

13 future similar tragedies and the necessary disaster

14 management and response resources and processes are in

15 place to prevent and address future scenarios.

16           Again, the best way to protect our coast is

17 to move beyond oil by 2020, ending our dangerous

18 dependence.  Rather than putting coastal communities at

19 risk for more oil spills, we should be expanding wind,

20 solar and efficiency measures in creating a 21st

21 century transportation system.  Thank you.

22           CO-CHAIR GRAHAM:  Thank you very much, Miss
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1 Kordick, and thank you for your contribution.  It's

2 very thoughtful and helpful to the Commission.  Thank

3 you.

4            Ladies and gentlemen, are there any further

5 comments from us?  If not, we will adjourn until 9:00

6 tomorrow.  The meeting is adjourned.

7           (At 5:08 p.m. the meeting was adjourned.)
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1                  P R O C E E D I N G S

2             MR. SMITH:  Good morning, Commissioners and 

3 panelists, and good morning to our audience who is 

4 participating via live video feed.  Welcome to today, 

5 Day 2 of the Sixth Meeting of the National Commission 

6 on the BP Deepwater Horizon Oil Spill and Offshore 

7 Drilling.  I hereby call this meeting to order.  

8           My name is Chris Smith and I'm the designated 

9 federal official for this Commission.  I am also the 

10 Deputy Assistant Secretary for Oil and Natural Gas at 

11 U. S. Department of Energy.  

12           The President established this bipartisan 

13 commission to exam the root causes of the BP Deepwater 

14 Horizon disaster and provide recommendations on how we 

15 can prevent future accidents offshore, and mitigate 

16 their impact should they occur.  

17           This Commission is led by the former Senator 

18 Bob Graham of the state of Florida, and the Honorable 

19 William Reilly, who led the Environmental Protection 

20 Agency under President George H. W. Bush.  

21           The Commission is rounded out with five other 

22 distinguished Americans who were selected because of 
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1 their extensive scientific, legal, engineering and 

2 environmental expertise and their knowledge of issues 

3 pertaining to offshore operations.  

4           They include Francis Beinecke, President of 

5 the Natural Resources Defense Council, Doctor Donald 

6 Boesch, President of the University of Maryland Center 

7 for Environmental Science, Terry Garcia, the Executive 

8 Vice-President of the National Geographic Society, 

9 Doctor Cherry Murray, Dean of the Harvard School of 

10 Engineering and Applied Sciences, Fran Ulmer, 

11 Chancellor of the University of Alaska at Anchorage.  

12           This Commission is conducting its work in 

13 compliance with the Federal Advisory Committee Act 

14 which sets a high standard for openness and 

15 transparency, and as such, this event is being held in 

16 this public forum and is being broadcast via live video 

17 feed.

18           Today's meeting is a deliberative session, in 

19 which we will hear presentations from the Commission 

20 staff and deliberations by the Commissioners.  Any 

21 member of the public wishing to submit a written 

22 comment to the Commission may do so via the website, 

6

1 which is www.oilspillcommission.gov.  Again, that is 

2 www.oilspillcommission.gov.  

3           At this point, I would like to hand the floor 

4 over to our two co-chairman, Senator Bob Graham and the 

5 Honorable William Reilly.

6           CO-CHAIR GRAHAM:  Thank you, Chris.

7           CO-CHAIR REILLY:  Good morning.  Well, today 

8 we begin the second of our two days of deliberations, 

9 the last time we will meet formally as a full 

10 Commission, before we go public on January 11 with the 

11 release of the report and its submission to the 

12 President and to the country.  

13           Our staff's and Commissioners' interest was 

14 focused on answering the central questions the 

15 President's Executive Order set for us.  We believe we 

16 understand the decisions and their consequences that 

17 constitute the proximate causes of the loss of well 

18 control, blowout, the fire, the explosion and the 

19 spill.  

20           We considered policies going forward to 

21 reduce the risks of such a spill ever happening again, 

22 and we zeroed in on a search for root causes and how to 

7

1 respond to them.  And we concluded that it may lay in a 

2 culture of safety -- a safety case which would 

3 characterize the way in which industry calculates and 

4 assesses its own risks and manages them more 

5 effectively, in collaboration with the regulator, and 

6 in a safety institute borrowed from the kind of 

7 institutions that other high-risk industries, and most 

8 notably, the nuclear industry, have established, and 

9 they have worked effectively.  

10           We reviewed the prospects for future offshore 

11 oil and gas exploration and development, and discussed 

12 policies for making decisions that are better informed 

13 and lead to safer development, particularly in frontier 

14 areas.  We narrowed the gaps both of our understanding 

15 and among each other.  

16           So in sum, I think it has been a good five 

17 months' work.  Later today, we will consider 

18 restoration.  Like much that we have considered, it 

19 poses choices and is characterized by questions.  We 

20 have long known the Gulf suffers from a large nutrient 

21 fed dead zone and from rapidly subsiding and eroding 

22 wetlands, the nurseries of most of the creatures of the 

8

1 sea.  

2           Those problems and the projects to address 

3 them predate the Macondo oil spill.  Energy development 

4 has contributed to the loss of wetlands with its canals 

5 and pipelines, but it's far from the only cause of 

6 their loss.  Yet the Clean Water Act fines and the 

7 Natural Resource Damages funds appear to be the first 

8 serious money we are likely to see to finance 

9 restoration projects long on the drawing boards.  

10           I have heard from so many in the Gulf:  Don't 

11 recommend more studies and plans.  We have been studied 

12 to death, as one governor said to me.  And, of course, 

13 for there to be serious money beyond the resource 

14 damage funds, Congress will have to authorize and 

15 appropriate Clean Water Act fines, which, by law, would 

16 otherwise go to the Treasury.  

17           But as we consider restoration, our priority 

18 is on repairing damage to the ecosystem.  But the Gulf 

19 and its people have other needs, too.  Tourism, a 

20 mainstay of the economy, is off 60 percent in Alabama 

21 Governor Riley told me on Wednesday.  Fishing and 

22 seafood processing, another major pillar of the 



NATIONAL OIL SPILL COMMISSION MEETING
CONDUCTED ON FRIDAY, DECEMBER 3, 2010

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

3 (Pages 9 to 12)

9

1 economy, is severely impaired.  

2           What the oil may not have done to fisheries, 

3 news reports and consumers' fears of oil-contaminated 

4 fish dealt the fishermen and their support industries a 

5 second and continuing blow.

6           All of the Commissioners, all of us, have had 

7 personal encounters with Gulf fishermen, with resort 

8 and hotel operators, with the families of energy 

9 industry workers.  So these people do not just exist in 

10 news reports or statistics about job losses.  We now 

11 know many of the Gulf's people who have been affected 

12 by the spill.  

13           They come to mind as we consider 

14 recommendations to restore their ecology, their 

15 economy, and to help their way of life.  

16           Finally, presenters and our staff have made 

17 clear the very large role the Gulf, the ports, the 

18 seafood, the commerce, and the industry, the very large 

19 role the Gulf and its economy play in the life of the 

20 nation.  

21           Thus, it merits continuing attention by all 

22 Americans, and, thus, by this Commission, which we have 

10

1 given it and will give it again today.

2           CO-CHAIR GRAHAM:  This will be our last 

3 collective gathering to complete our analysis, 

4 research, and prepare the report with its findings and 

5 recommendations to the American people.  

6           I want to extend my appreciation to all of 

7 those who have participated.  As I have had the 

8 privilege of being on several commissions, this is a 

9 highlight in terms of the collegiality and the 

10 seriousness with which there have been open, candid 

11 discussions to arrive, act, and share judgments.  

12           I thank each of the Commissioners, 

13 particularly my friend and Co-Chair Bill Reilly, for 

14 their contribution to that.  But also, as Bill said so 

15 generously yesterday, our leadership, starting with 

16 Richard Lazarus, and then the outstanding staff that he 

17 has put together to bring people of this talent 

18 together for such an intensive period is a remarkable 

19 example of effective leadership.  

20           I want to thank all of those of you who heard 

21 the call, saw this as an opportunity to serve the 

22 nation, and have done so with such distinction.

11

1           I want to talk a little bit about where do we 

2 go from here.  We have invested the better part of half 

3 a year in getting to where we are this morning.  What's 

4 the balance of our road ahead?  

5           And I would like to frame that in the context 

6 of who are the audiences to whom we should be 

7 speaking?  One of those is the industry itself.  When 

8 we started this, I think a question that I certainly 

9 had in my mind, and many others, was was this an 

10 example of one rogue company which had had a long 

11 record of unsafe performance, or did it reflect more 

12 broadly on the industry itself?  

13           While I think the principal responsible party 

14 was an outlier in the sense of its safety culture, that 

15 culture was not limited to one company.  We've heard 

16 very direct evidence about the largest drilling and rig 

17 company in the world, and what its safety culture was, 

18 and from one of the largest supply companies providing 

19 one of the most significant elements of this operation, 

20 which was the cement, and its culture.  

21           So I don't -- I don't come away from this by 

22 saying that we've got just a single target.  I think 

12

1 the industry has got to recognize that it must reform 

2 itself, and do so in a manner that will restore the 

3 American confidence in their ability to do this highly 

4 technical deepwater drilling in a manner that is safe, 

5 protective of the environment, and protective of the 

6 asset, the seabeds of the Gulf of Mexico and Alaska, 

7 which belong to all of us as American citizens.

8           A second audience is the person who appointed 

9 each of us and gave us our mission, and that is the 

10 President of the United States of America.  Many of our 

11 recommendations are going to be brought to life by 

12 Executive Order.  And I hope that our report will be 

13 sufficiently confidence-building and inspiring to the 

14 President that he will use his ability to put our 

15 recommendations into action through that device.  

16           Another of our audiences is the Congress of 

17 the United States.  As one who spent 18 years in those 

18 institutions, I think I know them well.  I believe that 

19 we have uncovered some of the challenges to the 

20 Congress.  

21           One of those challenges is, in this area, as 

22 in so many others, technology is moving at a very rapid 



NATIONAL OIL SPILL COMMISSION MEETING
CONDUCTED ON FRIDAY, DECEMBER 3, 2010

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

4 (Pages 13 to 16)

13

1 pace.  The public policy that surrounds that technology 

2 tends to move at a much slower pace.  

3           And so we have a situation that occurred on 

4 April 20th where a 21st-century event occurred using 

5 legislative policy of the 1980s, and it proved to be 

6 quite ineffective.  We need to think about some 

7 strategies that would assist the Congress in closing 

8 that gap between what I call the offense of the 

9 industry and the defense of government to provide 

10 appropriate regulation.  

11           One suggestion which has recently emerged is 

12 the idea of applying to this industry what we already 

13 do to the military, and that is require a periodic, in 

14 the case of the military, every-four-year, review of 

15 our military strategy and our capabilities.  

16           That may be an idea that has resonance in 

17 this area, as a means of assuring that Congress, on a 

18 periodic basis, has to focus on the issues of are we 

19 keeping pace with technology.

20           There are also issues in which the Executive 

21 and Legislative Branch will share responsibility.  I 

22 think high among them is the issue of an energy 

14

1 policy.  

2           We have been asked to comment about the 

3 future of offshore, particularly deepwater, drilling.  

4 It's my personal feeling that we cannot do that in a 

5 vacuum.  There has to be a larger energy policy in to 

6 which this becomes a subset.  

7           Yesterday, we spent quite a bit of time 

8 talking about Alaska.  Bill said that the Chukchi and 

9 Beaufort Seas represented the fourth -- the second and 

10 the fourth largest remaining areas of potential 

11 exploration for oil and gas in the United States.  

12           I did a quick calculation.  If the assumption 

13 is that there are 25 billion barrels of petroleum in 

14 those two seas combined, our second and fourth largest 

15 remaining areas, then how long would they last under 

16 two conditions.  

17           One, assuming that U. S. consumption stayed 

18 at the current level, which is approximately 20 billion 

19 barrels a day, how long would it take us to exhaust 

20 those two major remaining reserves?  Well, the answer 

21 is approximately four years.  

22           If, on the other hand, we were to maintain 

15

1 the current system in which approximately 40 percent of 

2 our demand is met by domestic and 60 percent by import, 

3 they would last nine years.

4           I said assuming that we continue at our 

5 current level of usage.  We are about to have a census, 

6 and it probably will report that the population in the 

7 United States is 310 million people.  

8           The Census Bureau has already done a 

9 projection of what the population of the United States 

10 will be 90 years from now, in the year 2100, and that 

11 number is 575 million people.  

12           I say that to indicate that the idea that we 

13 are going to stay at 20 million barrels a day, even 

14 with all the things that we try to do to reduce our 

15 addiction to oil, is not going to happen.  

16           So we have a particularly, I think, urgent 

17 need to develop an energy policy for this country that 

18 will not reduce us to what is happening in other places 

19 in the world, and that is total depletion of our 

20 domestic resources, and, therefore, total reliance on 

21 someone else to provide our critical needs.

22           I believe that is a major challenge to the 

16

1 Executive and the Legislative Branches of the federal 

2 government.

3           A final and maybe the most important audience 

4 that we have are the people of the United States of 

5 America.  This event captured the attention and 

6 imagination of the American people for the better part 

7 of three months during this past summer.  For many, it 

8 has now fallen off the attention, even the memory, 

9 reservoir of many Americans.  

10           I believe it's our responsibility to carry 

11 the message of our report, what we have found and what 

12 we recommend that we do in this critical area, 

13 aggressively to the American people.  I know each 

14 member of this Commission is prepared to accept their 

15 role in doing that.  

16           We are challenged to be creative in how we 

17 can most effectively communicate this important 

18 information.  And in many ways, we will be ultimately 

19 judged by the degree to which we can affect American 

20 public attitude on this issue.  

21           So I conclude by saying thank you to each of 

22 you who has participated in this effort.  Bill, thank 
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1 you for the wonderful restoration of a friendship that 

2 has lasted -- or started about 40 years ago, and then 

3 as frequently happens, we went our own paths in life, 

4 and now we have a chance to come back together.  This 

5 has been an extremely gratifying aspect of this for me 

6 personally.  

7           So I thank you again, and we still have work 

8 to do.  And I would like to call on Priya and her 

9 outstanding associates as we turn to the containment 

10 issue.

11           DR. MURRAY:  Okay.  So I will take over 

12 before Priya even gets to speak.  First, I would really 

13 like to commend Priya, Jed and Steven and their entire 

14 team for absolutely outstanding work.  

15           I was just going to point out that in the 

16 last four months of really heavy work by the team, 

17 Priya has done two subcommittees' worth of work 

18 herself.  So I'm just incredibly impressed.  

19           We are going to talk about the oil spill 

20 containment effort for the Macondo well.  The blowout 

21 was April 20th.  The well was finally capped three 

22 months later, and five months after that, it was 

18

1 finally killed.

2           The Containment Subcommittee has spent the 

3 past few months investigating this effort.  It did take 

4 quite a while.  I will point out that this was similar 

5 to what happened in the Pemex well in Mexico and also 

6 the well in Australia.  

7           So it's not that we did worse than anyone 

8 else, but the technology appears not to be quick, let 

9 me just say.  

10           To understand what the government did and the 

11 government's role in the source-control effort, the 

12 subcommittee interviewed Secretary of Energy Steve Chu 

13 and Doctor Tom Hunter who is the former director of 

14 Sandia National Lab, who was Steven Chu's top deputy on 

15 the government science team.

16           How the government science team came to be, 

17 which was not part of the National Contingency Plan, 

18 the subcommittee looked at in some detail.  Secretary 

19 Chu was asked directly by President Obama to get 

20 involved.  

21           And in early May, he assembled a small team, 

22 including Tom Hunter.  The team did bring national lab 

19

1 scientists there.  It took some time in order for them 

2 to get up to speed, so roughly about a month, which 

3 Priya will go over.  

4           By the time between early May when they were 

5 advisors and kind of looking at what BP was doing, to 

6 late May where they were directing the operation, they 

7 had climbed a steep learning curve.  

8           The Commission staff talked to a large number 

9 of people involved in the containment effort, BP 

10 executives, engineers and contractors, outside industry 

11 experts, Coast Guard, MMS officials, all members of the 

12 science team, many national labs, USGS, a huge number 

13 of people.  

14           And so I'm actually pretty impressed with the 

15 comprehensive discussion that they have had.  It was a 

16 success story in that the well was contained.  It 

17 involved an incredibly impressive effort.  The 

18 government got up to speed, as I said.  BP and the 

19 industry working with BP invented things on the fly.

20           The investigation conducted by the 

21 subcommittee led to a number of recommendations that we 

22 are going to talk about today.  Basically, we need to 
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1 address the lack of preparedness both by the industry 

2 and by the government.

3           So Priya is going to present these 

4 recommendations which focus on developing government 

5 expertise, improving advanced planning by industry, 

6 because this is an inherently hazardous industry, and 

7 we just need not to be complacent, and consider the 

8 risk of blowouts during the well design, this was a 

9 particular issue which we will discuss, and include 

10 instrumentation on more components.  

11           So now I will hand it over to Priya.

12           MS. AIYAR:  Thank you, Commissioner Murray, 

13 for that very kind and helpful introduction.  As we 

14 describe in our staff working paper on this topic, the 

15 containment effort was truly unprecedented.  It 

16 required enormous resources, rapidly produce new 

17 containment and collection technologies, and lasted 

18 from the April 20th blowout until Admiral Allen 

19 declared the well dead on September 19th.  

20           This slide shows the timeline of the 

21 containment effort.  I won't go through it all in 

22 detail, as our working paper does.  But to provide a 
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1 broad overview, BP undertook two unsuccessful source 

2 control operations in May, the cofferdam and the top 

3 kill.  

4           In June, BP moved to a collection strategy 

5 which enabled it to recover some, but not all, of the 

6 oil.  BP was finally able to cap the well on July 

7 15th.  From that point on, no additional oil leaked 

8 from the Macondo well into the Gulf.  

9           In examining the containment effort, we 

10 focused on several major issues.  The first was 

11 industry and government preparedness, or the lack 

12 thereof.  

13           The second was the impact of the flow rate, 

14 and, specifically, whether not having an accurate 

15 estimate of the rate at which oil was flowing from the 

16 Macondo well hindered the effort to control the well.  

17           And the third was, as Commissioner Murray 

18 mentioned, the impact of BP's design for the Macondo 

19 well, and, specifically, whether there were aspects of 

20 the well design that complicated the containment 

21 effort.  

22           We have arrived at a number of findings and 
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1 proposed recommendations for you to consider today.  

2 The common theme is that both industry and government 

3 were woefully unprepared to respond to a deepwater 

4 blowout.  

5           Controlling the Macondo well was a massive 

6 engineering effort that was remarkable in many ways, 

7 but that massive effort was necessary because of the 

8 failure to anticipate and plan for a subsea blowout in 

9 the first place.  

10           Looking specifically at industry 

11 preparedness, as of April 20th, there were no proven 

12 options, other than drilling a relief well, for 

13 stopping a deepwater blowout if the blowout preventer 

14 failed to seal the well.  A relief well would take 

15 months to drill, but it was the only source control 

16 option mentioned by name in BP's initial exploration 

17 plan for the region, including the Macondo well.  

18           Several of the early techniques that BP tried 

19 using to control the well, including the cofferdam and 

20 the top kill, had never been used or tested in 

21 deepwater.  BP had to design and had to engineer new 

22 containment devices on the fly.  
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1           Though these efforts were impressive, they 

2 would not have been necessary if source control 

3 technology had kept pace with the industry's ability to 

4 drill in ever deeper water.

5           The staff believes that industry spill 

6 response plans should include detailed plans for source 

7 control, demonstrating that operators have immediate 

8 access to the technology needed to respond to a 

9 blowout.  Operators should also have to provide a 

10 source control analysis specific to each of their 

11 wells, in addition to their general spill response 

12 plans, and they should have to demonstrate that their 

13 containment technology will work for each of their 

14 wells.  

15           I would like to turn it over to Chairman 

16 Reilly to discuss the first of these several sets of 

17 recommendations.

18           CO-CHAIR REILLY:  Oil spill plans should 

19 contain detailed plans for source control, must 

20 demonstrate that an operator has access to immediately 

21 deployable containment technology.  At the well design 

22 stage, operators should provide an additional source of 

24

1 control analysis specific to each well, filling in gaps 

2 left by the spill response plan, demonstrating that the 

3 well will be compatible with existing technology.  

4           This is your recommendations here.  The Coast 

5 Guard -- do want me to go on with the staff findings 

6 that you have here?

7           MS. AIYAR:  We can go on to the findings 

8 related to government expertise, if that would be 

9 helpful.

10           CO-CHAIR REILLY:  Go ahead.

11           MS. ULMER:  May I ask just one question 

12 before we move off the industry preparedness slide?  

13 Under the recommendations, you describe the importance 

14 of being able to demonstrate that the well will be 

15 compatible with the containment technology.  

16           Yesterday, we had a bit of a discussion in 

17 the context of spill response about the importance of 

18 actually being able to demonstrate capacity to 

19 respond.  And I'm just curious in terms of 

20 demonstrating that containment technology would 

21 actually work, did you have discussions with industry 

22 or with others about how they might actually do that?  
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1           I mean, clearly, we have had one 

2 demonstration of it, an unplanned demonstration, 

3 experiment, one could say, in the Gulf of Mexico.  But 

4 beyond that, there have been proposals by the industry 

5 to come together for this containment organization, 

6 with few of the industry leaders saying that they want 

7 to do something that is more proactive, more prepared, 

8 yet to be built actually.  

9           I'm just curious how one would go about 

10 actually demonstrating that it would work.  Have you 

11 thought about that?

12           MS. AIYAR:  We have.  We have discussed that 

13 with the Marine Well Containment Company, which, as you 

14 mentioned, is a consortium of now five major oil 

15 companies, working on developing actually technology 

16 that was very similar to that that was used to control 

17 the Macondo well.  

18           They believe their technology is compatible 

19 with most deepwater wells in the Gulf of Mexico, and 

20 they have views as to how they would go about verifying 

21 that compatibility when companies become members or 

22 seek to use their services.  
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1           But I think as we will talk about later in 

2 the presentation, we do think there needs to be some 

3 interagency review of these control plans, focused on 

4 the issue of whether the containment technology will 

5 work for each of the wells.  Because, again, as we will 

6 discuss later, it's not obvious.  There may be issues 

7 with the well design or the well integrity that will 

8 prevent using, for example, the capping stack that was 

9 used here to seal the well.  

10           So interagency review, third-party expert 

11 review could all play a role in verifying that.

12           MS. ULMER:  I, for one, would be very 

13 interested in considering, at least, a recommendation 

14 by the Commission that speaks more specifically to how 

15 that demonstration and sort of verification, sort of, 

16 you trust, but then there is trust and verify.  

17           And I gather that this recommendation is 

18 about verification.  So some sort of peer review, some 

19 sort of technical committee that might be made up of 

20 industry academics and agency people come to mind as a 

21 possible structure for that kind of -- I don't know 

22 what the answer is, I guess.  
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1           But based on the conversations that you have 

2 had with industry and others, if you have more specific 

3 thoughts about something that we could give voice to in 

4 our report, I would be interested in doing that.  I 

5 think it's an important piece of assuring the American 

6 public that we are interested in prevention, not just 

7 there is a spill and how do we respond.  

8           But this is all about, you know, getting to 

9 the early part of containment really.  So if you have 

10 suggestions about that, I think it would be useful for 

11 us to make more specific recommendations about that.

12           MS. AIYAR:  Thank you.

13           CO-CHAIR REILLY:  One part of the 

14 recommendation surprised me, and that is I would have 

15 thought that based upon this experience, the guidance 

16 that the Interior Department has issued, particularly, 

17 NTL 5 and NTL 6, would have spoken to this question 

18 would have prescribed just the sort of thing that you 

19 are suggesting we recommend.  Do they not?

20           MS. AIYAR:  I think it does prescribe much of 

21 it.  I think actually before this disaster, the MMS 

22 regulations arguably required this.  I mean, they 
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1 required operators to show that they have plans to 

2 contain any oil spill.  

3           But the way MMS has interpreted the 

4 regulations and enforced them, operators have not, in 

5 fact, had to show these detailed plans.  And that is 

6 why I think the interagency review and the expert 

7 review we have been talking about is so crucial.  

8           I don't even know that these recommendations 

9 would require changes in the wording of the 

10 recommendations, but they would require changes in the 

11 attitude and in the practices.

12           CO-CHAIR REILLY:  I assume that the design of 

13 a well itself, rigs and so forth, whether it's a long 

14 string or not, would affect the type of containment 

15 that is prescribed.  So you couldn't prescribe a 

16 standard top hat, for example.  Is that true?

17           MS. AIYAR:  I think that is true.  Not all of 

18 the technology will work on all wells.

19           CO-CHAIR REILLY:  And when we hear from, as I 

20 have from the Deputy Secretary of Interior, Marcia 

21 McNutt, had said were something like this to happen 

22 again, it would be a matter of a few days to contain 
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1 it, what was that based on?  

2           MS. AIYAR:  I think that is based on looking 

3 at the technology that BP developed.

4           CO-CHAIR REILLY:  The same technology?

5           MS. AIYAR:  I think the Marine Well 

6 Containment Company, for example, believes that the 

7 capping stack they have could be deployed in a few days 

8 on most wells.  If it wouldn't be, they also have a 

9 subsea collection capacity that they, sort of, 

10 designed, and that would be able to collect up to 

11 100,000 barrels a day.

12           CO-CHAIR REILLY:  Thank you.

13           CO-CHAIR GRAHAM:  Don?

14           DR. BOESCH:  Yes.  Following that, the Marine 

15 Well Containment Company that the industry has formed 

16 has indicated that it's going to approach this 

17 containment technology based upon the experiences of 

18 the Macondo well, and looking at, as you pointed out, 

19 other kinds of challenges in which the blowout might be 

20 around the well, rather than up through the central 

21 core of the well, as well.  

22           They also indicated in their representations 
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1 to us in the plans that they intend to support -- to do 

2 this based on existing technology and existing 

3 experience, which is supported by the research, and 

4 develop a program over the long term, and then also to 

5 have this capability exercised periodically, as was 

6 pointed out, demonstrated, so that you can make sure it 

7 doesn't degrade, it doesn't -- we don't go through 

8 years where there is no accidents, the attention span, 

9 focus on this capacity, as it did in the Marine Spill 

10 Containment Corporation, kind of waned.  

11           Do we have in our recommendations something 

12 about that ongoing commitment to improvement, as well 

13 as verification of the capability of this technology?

14           MS. AIYAR:  I think we agree that that is the 

15 critical issue with the Marine Well Containment 

16 Company, whether their technology will stay evergreen.  

17 And we have been working closely with Nancy.  

18           I think the view that the staff had was that 

19 these recommendations should be general, and should 

20 focus on making sure that any industry consortia or any 

21 safety institute has the right incentive and the right 

22 structure to engage in the R and D necessary, and to 
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1 cultivate the expertise necessary to make sure that 

2 safety and containment and response technology, all of 

3 those buckets, keeps pace with the drilling and 

4 exploration technology.

5           CO-CHAIR GRAHAM:  Question; where in the 

6 sequence of events that lead up to a company being 

7 permitted to drill, where does the response plan fall?  

8 Is it before or after the lease is granted?

9           MS. AIYAR:  I believe the response plan is 

10 before the lease is granted.  Is that right?  

11           MR. SIGER:  I believe the response plan is 

12 general for the entire area.  So, for example, BP has 

13 an offshore response plan for the Gulf of Mexico as a 

14 whole, and within the Gulf of Mexico they have 

15 individual leases.

16           CO-CHAIR GRAHAM:  But this requires that the 

17 response plan contain detailed plans for source control 

18 which demonstrate the operator's access.  Does that 

19 demonstration of capability occur before or after the 

20 lease is granted?

21           MS. AIYAR:  I think we would envision it 

22 occurring before, but then also later at the drilling 
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1 permit stage a separate analysis for each well.  As 

2 Steve mentioned, the response plan is general.  It's 

3 not particular to any well.  

4           So we think there would need to be an 

5 additional more specific analysis.

6           CO-CHAIR GRAHAM:  In terms of the general 

7 response plan, paragraph one on your chart, today is 

8 that demonstration of competence before or after the 

9 lease is granted?

10           MS. AIYAR:  I believe it's before.  But 

11 again, I think it's not a robust demonstration.  They 

12 do have to have a spill response plan.  They are, in 

13 theory, supposed to show that they can contain any 

14 spill.  In practice, they have not been required to 

15 demonstrate source control capacity.

16           CO-CHAIR GRAHAM:  This also, I think, speaks 

17 to the time constraints that have been built into this 

18 process.  Today, as I understand it, once an 

19 application for a drilling permit is made, the 

20 Department only has 30 days to respond to that, or, by 

21 default, the permit is granted.  Is that a correct 

22 statement?
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1           MS. AIYAR:  I think that is right.  

2           CO-CHAIR GRAHAM:  Certainly, paragraph 2 of 

3 your recommendations would not likely be fulfilled 

4 within that time frame.

5           MS. AIYAR:  I think that is right.  I think 

6 the interagency review recommendations we will talk 

7 about later would also not be fulfilled in that time 

8 frame.

9           CO-CHAIR GRAHAM:  And since that is a 

10 congressional requirement, not one that is from the 

11 Executive Branch, it would require congressional action 

12 to amend the 30 days.  I would like to ask if we could 

13 identify the recommendations that we are making which 

14 at a practical de facto level are going to require some 

15 time frame longer than 30 days in order to be 

16 meaningfully accomplished.

17           MS. AIYAR:  We will do that.

18           CO-CHAIR GRAHAM:  I'm making that request 

19 across the recommendations.  I can see us sitting 

20 before a congressional committee urging actions such as 

21 that.  To be equipped with why we think that is 

22 necessary would be very helpful.
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1           MS. AIYAR:  That is an excellent point.

2           DR. MURRAY:  Bill, on that point, any 

3 modification to change the well design, we will also 

4 need to make sure that it's consistent with the 

5 containment technology.  

6           One of the things that was quite clear in 

7 this entire episode is that the procedure for 

8 modification was okayed, let's just say, in half an 

9 hour by MMS.  And the whole system design, the entire 

10 system and safety, was not necessarily taken into 

11 account looking at one modification per request.  

12           So that's going to have to have some kind of 

13 change, as well.

14           CO-CHAIR REILLY:  We have discussed, at 

15 various times, and had suggested to us that a relief 

16 well or a second well be part of the actual containment 

17 plan for wells, and there was even discussion that this 

18 may be required in certain circumstances in Canadian 

19 waters.  

20           For the record, did you look at that?  Did 

21 you -- that is not part of the recommendation.

22           MS. AIYAR:  We do think a relief well should 
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1 be required.  As I mentioned, a relief well was the 

2 only source control option mentioned by being here.  A 

3 relief well is an excellent strategy.  That is what 

4 worked in this case.  But it takes several months in 

5 deepwater.  

6           I think it took until mid September in this 

7 case to drill and cement the relief well.  So it's not 

8 a way to immediately contain a blowout.

9           CO-CHAIR REILLY:  It's not a default judgment 

10 that you make?  It's something that you would 

11 determine.  If it's a matter of two or three days to 

12 plug the well, then you wouldn't need it presumably, 

13 and that is the presumption?  

14           MS. AIYAR:  I think you might start drilling 

15 it, and you might need it eventually.  I mean, what was 

16 done in this case, for example, they capped the well on 

17 July 15th.  So there was no oil flowing.  The relief 

18 well was still the permanent solution.  So they drilled 

19 it.  And then they intercepted -- 

20           CO-CHAIR REILLY:  Even if top hat worked and 

21 you then cement the existing well, you still would have 

22 required the relief well.
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1           MS. AIYAR:  I think it is the safer way, by 

2 far, to shutting the well down, to my understanding.

3           CO-CHAIR REILLY:  Put an end to it.  Thank 

4 you.

5           MS. AIYAR:  If we could go on to the next 

6 topic, the next issue that we looked at was government 

7 preparedness and expertise.  At the outset of the 

8 spill, the Minerals Management Service and the Coast 

9 Guard did not have the expertise to substantively 

10 oversee BP's source control operations.  

11           They did review procedures to make sure that 

12 BP's proposed operations were safe, but they did not 

13 try to evaluate whether an operation was likely to 

14 succeed or whether BP should perform it.  

15           They did not try to fully assess the wisdom 

16 of a proposed source control operation, for example, 

17 whether it could threaten the integrity of the well, or 

18 to suggest other options for BP to consider.  This lack 

19 of comprehensive oversight may have contributed to a 

20 public perception that BP, rather than the government, 

21 was in charge of the source-control effort.  

22           As Commissioner Murray mentioned in her 
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1 introduction, the government was able to put more 

2 substantive oversight in place by late May.  It drew on 

3 expertise from the U. S. Geological Survey and the 

4 Department of Energy, including the national labs and 

5 outside science advisors brought in by Secretary of 

6 Energy Steven Chu.  

7           These government science teams pushed BP to 

8 fully consider contingencies and risks, and they made a 

9 substantial contribution to the ultimate success of 

10 capping the well on July 15th.  

11           The government also drew on outside industry 

12 expertise, though it had to develop procedures for 

13 involving industry on the fly.  Experts who were 

14 brought in from other major oil companies had concerns 

15 about their own potential liabilities, and BP had 

16 concerns about conflicts of interest in sharing 

17 proprietary information that had not been addressed in 

18 advance and were never fully resolved.  

19           So we think this experience suggests a number 

20 of recommendations.  First, the government needs to 

21 have in-house expertise to oversee a source-control 

22 effort.  An interagency team should develop and 
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1 maintain that expertise.  

2           Public/private partnerships, such as the 

3 Department of Interior's proposed Ocean Energy Safety 

4 Institute, could be very valuable.  And the National 

5 Contingency Plan needs to institutionalize the goal of 

6 government experts in overseeing a source-control 

7 effort, and to establish procedures for making the best 

8 use of industry experts.

9           Now, I would like to turn it over again to 

10 Chairman Reilly, or anyone else who would like to --

11           CO-CHAIR REILLY:  I have a question about the 

12 functions anticipated for the Ocean Energy Safety 

13 Institute.  It appeared, when it was first worded, that 

14 it was a research enterprise, that it would focus on 

15 containment research going forward.  

16           Later descriptions made it appear broader and 

17 to look more like the kind of safety institute that we 

18 discussed yesterday.  Are we clear on that?  Do we have 

19 a charter for it?  What is the status of it?  

20           MS. AIYAR:  I don't think we are fully clear 

21 yet.  I have reviewed a short two or three-page 

22 document describing its missions and functions.  My 

39

1 additional understanding, as you said, was that it 

2 would be more of a research institute.  

3           But I think even as a research institute, it 

4 could be very valuable in fulfilling the function that 

5 we are describing on this slide of basically ensuring 

6 that the government is developing and honing and fully 

7 up to speed on what industry is doing in terms of its 

8 source-control expertise, and also laying out a road 

9 map of sorts of how containment research and 

10 development needs to proceed in the future.

11           CO-CHAIR REILLY:  It sounds as if Secretary 

12 Salazar proposed it as a -- like a very good idea.  It 

13 would do much of what you are talking about.  It 

14 involves academic, scientific expertise, and private 

15 industry involvement and the rest.  How -- does it have 

16 -- I suppose it would need to be congressionally 

17 supported?  

18           It would have some status in law?  And do we 

19 have any idea of its cost and budget?

20           MS. AIYAR:  I do not believe we have an idea 

21 of that yet.  And I think there are a number of other 

22 structural features that we would like to see if it 
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1 were really serving this role.  

2           For example, we would like to see some 

3 independence, perhaps, from the Department of Interior, 

4 perhaps a straight reporting line to Congress or a 

5 straight reporting line to cabinet secretary.  So my 

6 understanding is that those structural features have 

7 not been set or have not been established yet.

8           CO-CHAIR REILLY:  Should we, in our own 

9 recommendations, make those views part of them?

10           MS. AIYAR:  I think we can certainly consider 

11 that.  Again, I think we would want to coordinate 

12 closely with Nancy, and to integrate this with the 

13 discussion you had yesterday about the safety 

14 institute, to make sure that we are doing the right 

15 things.

16           DR. MURRAY:  Bill, I'm going to point out 

17 there are renewables on the outer continental shelf, in 

18 particular, wind, that the former MMS is also 

19 responsible for, and it should incorporate the entire 

20 outer continental shelf safety.  

21           There are issues having to do with very large 

22 windmills that are also safety issues.  So I really do 
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1 like this thought of having a separate institute which 

2 would involve people from the industry as well as 

3 national labs and academia.

4           CO-CHAIR REILLY:  You are probably aware that 

5 there is this anomaly that EPA is responsible for the 

6 National Contingency Plan, but it doesn't have a role 

7 in cleanup, typically, unless it is cleanup that is on 

8 shore.  Pardon?  

9           DR. MURRAY:  And disbursements.

10           CO-CHAIR REILLY:  And disbursements, right.  

11 That doesn't preclude their taking a role in this, 

12 which I would imagine they would welcome, but don't 

13 have resources for, at any rate.

14           MS. ULMER:  Mr. Chairman, I really like the 

15 idea of the joint public/private partnerships involving 

16 national labs, academia, et cetera, for a variety of 

17 reasons, most of which are probably obvious.  

18           But going back to our previous conversation 

19 about being able to demonstrate the containment 

20 capacity and the appropriateness of particular 

21 technology, it seems like this is another group that 

22 would be kind of a sounding board or a verification 
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1 entity that would add credibility and a little more 

2 certainty to a particular containment approach.  

3           And similarly, even with the response plans, 

4 I mean the response plans, there are the area response 

5 plans, but a response plan is required for both the 

6 exploration drilling permit and the development 

7 drilling permit, and although those have been treated 

8 perhaps much too casually in the past by both industry 

9 and government in terms of the review process, even an 

10 entity like this could add value to reviewing some of 

11 the response technology proposals that may be 

12 incorporated in these response plans, particularly in 

13 frontier areas.  

14           Because if you are talking about new 

15 methodologies associated with response, for example, 

16 oil and ice, having a public/private partnership along 

17 the lines of this kind of concept could be another 

18 place where some of those technologies could be tested 

19 and verified in a way that would add additional 

20 credibility, and give guidance to the agencies that are 

21 reviewing and ultimately approving the response plans 

22 at both the exploration and development phase, as well 
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1 as these area plans that are more general.  

2           So I think there is a lot of merit to this.  

3 Obviously, it depends upon how it's structured.  Yes.  

4 It probably does require congressional action.  It 

5 probably does require industry to step up and 

6 participate in a meaningful way financially, as well.

7           DR. MURRAY:  Let me point out that one of the 

8 things that was seen in at least the U. S., if not 

9 other response to blowouts and spills, is the, I will 

10 say, shutting the barn door after the horse has gotten 

11 out. 

12           What we have to do is look at what is going 

13 on internationally, how is the technology for drilling 

14 and exploration going way farther, and be prepared for 

15 the next technology, not shutting the barn door.  I 

16 mean, that happened after the Exxon Valdez, right?  

17           We need to learn from what is going on and be 

18 responsive, and such a safety institute could do that.

19           CO-CHAIR GRAHAM:  Two questions.  One, we 

20 have had a continuing discussion about the degree to 

21 which responsibility should be focused in a single 

22 agency, such as the Department of Interior, or 
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1 distributed to a variety of agencies based on content.  

2 Why is this National Contingency Plan in EPA?

3           MS. AIYAR:  Well, EPA is the one that has to 

4 amend it.  EPA and the Coast Guard have joint 

5 responsibility for spills of oil and other hazardous 

6 materials.  It would require congressional action --

7           CO-CHAIR GRAHAM:  I'm asking as a matter of 

8 policy.

9           CO-CHAIR REILLY:  Most fields are on land, I 

10 think.

11           CO-CHAIR GRAHAM:  I mean, should there be, as 

12 we have done in other areas, a difference for offshore 

13 activities and onshore?  OSHA operates onshore but not 

14 offshore.  

15           Is EPA the appropriate agency to be 

16 overseeing source control in offshore oil and gas?  

17           MS. AIYAR:  I think that is a very good 

18 question.  I think the National Contingency Plan does 

19 allow the flexibility to bring in other agencies with 

20 the right expertise.  

21           The Coast Guard traditionally takes the lead 

22 for offshore spills.  The National Contingency Plan 
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1 also allows, as we know, the naming of a national 

2 incident commander.  Here it was Admiral Thad Allen, 

3 but it didn't have to be the Coast Guard Commandant.  

4           It could be someone from the Department of 

5 Interior.  It could be someone from the Department of 

6 Energy.  It could be someone from an agency with the 

7 right expertise.  So I think EPA is the one that needs 

8 to do the amending of the plan.  EPA and the Coast 

9 Guard have the lead roles.  

10           I think the framework -- without requiring 

11 any statutory change or congressional action, I think 

12 the framework is flexible enough to bring in the 

13 expertise from other parts of government, as needed.

14           CO-CHAIR REILLY:  That really strikes me as 

15 one of the brilliant moves in the whole response, was 

16 the degree to which people who did have knowledge who 

17 hadn't ordinarily been expected to come forth with it 

18 and be involved were consulted, were included and did  

19 actually produce.

20           MS. AIYAR:  Yes.  We think that is exactly 

21 right.  The next issue we looked at was the 

22 significance of the flow rate.  We found that in the 
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1 first few weeks of this spill, neither BP nor the 

2 government prioritized getting an accurate flow rate 

3 estimate, and that the lack of an accurate estimate 

4 hindered planning for source-control efforts, 

5 particularly the cofferdam and the top kill.  

6           Underestimating the flow rate may also have 

7 lead BP to misinterpret the failure of the top kill as 

8 evidence of a well integrity problem, and this 

9 misinterpretation led BP and the government to be 

10 extremely concerned about the risk of an underground 

11 blowout if they capped the well.  

12           And we understand, and we have now been told 

13 by high-level government officials, that the government 

14 now knows what technology to use to rapidly and 

15 accurately measure the flow rate in a deep sea blowout.

16           So based on those findings, the staff 

17 believes that in any future oil spill, the government 

18 should require the responsible party to obtain an 

19 accurate flow rate or spill volume estimate right 

20 away.  

21           An operator should have to demonstrate in 

22 their spill response plan how they will quickly 
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1 calculate an accurate flow rate in the event of a 

2 spill.  And I would like to turn it over to 

3 Commissioner Boesch to talk further about that 

4 recommendation.

5           DR. BOESCH:  Well, I think we have all seen 

6 quite a bit of attention in the press and in our 

7 discussions with agency officials and so on about this 

8 issue of flow rate estimation.  

9           The efforts to indicate flow rate were slow 

10 in coming, in part, because we had never had this 

11 challenge before, but it was quite striking how other 

12 entities outside of the government response were able 

13 to, using a variety of publicly-available methods 

14 involving satellite images, involving looking at and 

15 analyzing the video, are able to get closer to a 

16 realistic estimate of flow rate faster than our 

17 government was.  

18           Now, in part, the response is that:  Well, 

19 you know, it wasn't critical, because we were 

20 responding with -- in the worst-case situation.  In 

21 fact, in terms of spill response, the agency's effort 

22 was to try to do everything they possibly could, 
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1 mobilize all resources that they could.

2           However, the staff analysis really indicates 

3 that the really critical issue for the flow rate 

4 estimation wasn't necessarily -- I mean, an important 

5 issue is trying to adequately size the appropriate 

6 spill response and deploy it appropriately.  

7           But even more importantly, the flow rate 

8 estimation was absolutely critical to an appropriate, 

9 effective strategy for containing the well, containing 

10 the blowout.  And it appeared that some of the things 

11 were -- that were attempted, actually on through -- on 

12 through June, and even into early July, were 

13 underscaled in order to contain all of the oil coming 

14 out of the well.  So it really is important moving 

15 forward that this be attended to very quickly and 

16 accurately.  

17           The other thing I should add in passing is 

18 that one of the unfortunate consequences of the 

19 underestimation of flow rate for a period of more than 

20 a month was some, I think, erosion of the confidence of 

21 the American people that government was there and 

22 prepared to deal with this challenge.  
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1           So I think there are multiple lessons from 

2 this.  But the one that is operable here and affects 

3 the staff's recommendations is that this be done so 

4 that we know what we are having to deal with with 

5 respect to containment, and that the appropriate 

6 technologies, the scale of those technologies are used 

7 to do something.

8           CO-CHAIR REILLY:  I want to follow up on this 

9 one.  Because, obviously, the determination of the flow 

10 rate is an extremely important determination.  It is 

11 important to the public.  It's important to how further 

12 responses are designed with respect to containment, and 

13 to estimating the size of the spill that you are going 

14 to be dealing with.  

15           It is the determinate of any fine that is 

16 assessed under the Clean Water Act.  It strikes me that 

17 all of those argue for the government doing it, 

18 especially since we have learned that government now 

19 knows how to do it.  And it apparently is not the 

20 complex task that it appeared in the first few days of 

21 the spill.  

22           This is one where I think the capacity of the 
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1 government to say, but we have assessed the flow rate, 

2 this is what it is, we have communicated that to the 

3 responsible party, and we are going to move forward 

4 with its consequences.  

5           Does that strike you as reasonable?

6           MS. AIYAR:  Now, I think that is an excellent 

7 point.  I mean, obviously, the problem -- there are 

8 many issues with determining flow rate.  But one issue 

9 is that the responsible party is always going to have 

10 an estimate -- sorry -- an incentive to underestimate 

11 the flow rate.

12           CO-CHAIR REILLY:  Right.

13           MS. AIYAR:  I think there are a number of 

14 ways to address that problem.  One way would be to 

15 require the responsible party to determine it.  For 

16 example, do so by contracting with an outside expert 

17 such as Woods Hole.  

18           The responsible party would say in a spill 

19 response plan we will call in Woods Hole and they will 

20 get their acoustic technology down, the remotely 

21 operated vehicles, and estimate the flow rate at the 

22 outset of the spill.  That would be one way to do it.
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1           The other way is the responsible party could 

2 do it itself with some form of government or third-

3 party expert review.  The government can do it itself, 

4 but again, the government may not have the remotely 

5 operated vehicles.  The government may not have the 

6 devices.

7           CO-CHAIR REILLY:  Apropos the conversation we 

8 had yesterday about the loss of public confidence, and 

9 the concern that the government seemed to be in charge, 

10 this is probably the first moment at which the 

11 government will demonstrate it can take the initiative 

12 and be in charge.  

13           If it gets the information from the 

14 responsible party, it's reading from somebody else's 

15 script.  That is one reason, aside from your point 

16 about the incentive to underestimate the flow rate if 

17 you are going to be assessed a fine on the basis of it.

18           MS. BEINECKE:  Can I just echo that I think 

19 it is -- yes, the responsible party should have an 

20 accurate estimate of the flow rate, but that is not 

21 necessarily going to give the public confidence, and 

22 the government has a responsibility.  

52

1           So I think we need to strengthen the 

2 recommendation, and add the government having 

3 independent verification of that and calling on a third 

4 party with that expertise.  

5           I mean, one thing that I think surprised 

6 everybody was that it was the third parties that were 

7 providing the accurate flow rate.  It wasn't the 

8 government.  It wasn't the responsible party.  

9           So we need to address that head on and make 

10 sure that the public is assured that there is a way of 

11 getting an accurate flow rate, so that one, it's capped 

12 immediately, but two, to the penalty issue, that the 

13 responsible party is actually going to be responsible 

14 for the amount of oil that is flowing.  So we do need 

15 to strengthen that recommendation.

16           DR. MURRAY:  So first off, in the case of 

17 this well and probably many wells, at least in this 

18 geology, the flow rate was highly variable.  And so it 

19 isn't a single number that you have to get.  

20           In fact, you have to be monitoring the flow 

21 at all times.  And the government scientists who were 

22 finally brought in to do this had the additional 
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1 difficulty that they were not given the data that they 

2 needed.  

3           And so I think we need to strengthen the data 

4 requirements of the responsible party to the government 

5 so that the government can monitor it.  And I think 

6 that the responsible party will have incentive to 

7 measure it themselves so that they can have some 

8 verification that whatever the government is saying is 

9 correct.  

10           They may want to bring in a third party but 

11 that is their problem.  I think the government should 

12 be measuring it.  I completely agree.  But it has to be 

13 monitoring it.  It can't just say here is the flow rate 

14 and multiply by the number of days.  That is not going 

15 to work.

16           DR. BOESCH:  The other thing, I think all the 

17 Commissioners can understand the central importance as 

18 well as the complexity of this issue.  The better 

19 estimation of the flow rate turns out to be the 

20 absolutely crucial bit of information in the decisions 

21 toward the end about whether to leave the capping stack 

22 on.  
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1           As you remember, there was great fear that 

2 the pressure would build and break the formation and 

3 lose the well from outside the well.  And it was only 

4 by these better estimations of flow rate that helped 

5 them understand how much oil had been lost from the 

6 reservoir to improve the model of what the pressure 

7 should be in the reservoir.

8           DR. MURRAY:  Exactly.

9           DR. BOESCH:  To make that judgment, that 

10 fateful judgment, that was based upon the overnight 

11 model from the cell phone photograph.

12           DR. MURRAY:  I want to point out in order to 

13 understand that, they actually needed to know the data 

14 that was known at the time by BP of what the reservoir 

15 was, as much as they knew.  And without that data, they 

16 could not have made that estimate that the pressure 

17 they were measuring is consistent with the reservoir 

18 pressure that was depleted.  Therefore, the well would 

19 probably not blow out the formation.  

20           Without that kind of data, which is the 

21 sharing of data that was not happening for a few 

22 months, the government could not make that 
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1 determination.

2           MR. GARCIA:  One question; in our findings, 

3 we frame this in an interesting way.  We say that 

4 Director McKnight has publicly stated that the 

5 government now knows how to measure the flow rate 

6 quickly and accurately.  

7           Do we, in fact, believe that government now 

8 knows how to do that and has the capacity to accurately 

9 measure flow rate?

10           MS. AIYAR:  I think we do.  It's not the 

11 government's capacity.  It is the Woods Hole technology 

12 that we discussed earlier.  It's acoustic technology 

13 that they use, and that they have a sampling technique 

14 that tells them how much of the total flux coming out 

15 of the well is oil and gas.  That did work in this 

16 case.  We do think it's good technology.  

17           But as you point out, it certainly warrants 

18 further study to make sure that it would be useful and 

19 accurate in other types of deep sea blowouts.  I think 

20 these are all excellent points.  

21           And we need to strengthen this recommendation 

22 to clarify that the government needs to make sure it 
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1 has and maintains the expertise to measure flow rate 

2 itself, and the responsible party needs to give the 

3 government -- it needs to calculate an accurate 

4 estimate, but it also needs to give the government all 

5 of its data so that the government can understand what 

6 it's doing and have access to the same data.

7           CO-CHAIR GRAHAM:  Can I go back to Cherry's 

8 point that the flow rate is not a constant?  Do we have 

9 some data as to the variation in the flow rate over the 

10 period?  Is that included in our chapter on this?  

11           MS. AIYAR:  Yes, and it's also discussed in 

12 the staff working paper.  I should just point out this 

13 is still the subject of controversy.  The government 

14 believes that the flow rate varied from about 60,000 

15 barrels a day to 53,400 barrels a day.  Jed, our 

16 expert, will correct me if I'm wrong.  

17           BP has not offered its own numbers yet.  But 

18 BP has told us that they think the government's numbers 

19 are too high.  It thinks the actual flow rate could be 

20 20 to 50 percent lower.  It's very complicated because 

21 it involves issues with flow path at different times 

22 during the spill, even before the riser was cut, after 
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1 the riser was cut.  It's going to be litigated.

2           CO-CHAIR REILLY:  20 to 50 percent, does that 

3 affect the total assumption of 200 million gallons that 

4 was released?  They are going to argue it was 50 

5 percent less than that possibly?  

6           MS. AIYAR:  Well, they haven't committed 

7 themselves to a position yet.  I think they are going 

8 to argue it was less.

9           CO-CHAIR REILLY:  20 to 50 percent, that is a 

10 very big number.

11           MS. AIYAR:  That is what they told us.

12           CO-CHAIR REILLY:  That is a lot more than 60 

13 down to 53.  

14           MS. AIYAR:  Right.  They are going to argue 

15 it was less.  But again, they haven't put out their 

16 own, sort of, report and their own estimates.

17           CO-CHAIR REILLY:  Jed, were you going to say 

18 something?

19           MR. BORGHEI:  I was just going to say the 60 

20 down to 53 was as the reservoir depleted.  So that 

21 would be about 62,000 barrels a day when the blowout 

22 first occurred down to 53,000 barrels a day when the 
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1 well was capped.

2           CO-CHAIR REILLY:  I think the fourth point 

3 here is that it took some time, but when it all finally 

4 came together using a variety of approaches, the 

5 government estimation, which is what Jed has described, 

6 it took not only the Woods Hole acoustic measurements 

7 at the well that was belching oil and gas out initially 

8 from multiple points, you will remember, but it also 

9 took the Department of Energy experts looking at the 

10 modeling, the changing reservoir pressure, and 

11 estimation from that point so you could see the 

12 pressure -- 

13           DR. MURRAY:  USGS.

14           DR. BOESCH:  USGS -- how it changed.  You 

15 could then estimate how much material had been lost.

16           MR. BORGHEI:  As I understand, the final 

17 number was using -- the government teams had done 

18 different methodologies and Woods Hole kind of looked 

19 at all the data they had and kind of used that to 

20 track.  

21           So the Woods Hole estimate was kind of a 

22 midpoint as they tracked the reservoir depletion.  It 
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1 was a number of different methods, at the end, that 

2 they used to kind of generate that consensus number 

3 they arrived at.

4           CO-CHAIR REILLY:  So whatever number we or 

5 others go with is an estimate.  This is not a precise 

6 science, it sounds like.

7           MS. AIYAR:  It's going to be litigated.

8           DR. MURRAY:  It's plugged flow.  So it goes 

9 belch and belch again.  It's not like something -- 

10           MR. GARCIA:  It's interesting to just note 

11 that the relevance of how much oil was released 

12 obviously plays in the calculation of the fine.  So we 

13 need to bear that in mind when we are talking about 

14 there may be a variance between what the government has 

15 said was released and what BP is now saying they 

16 believe was released, which, not surprisingly, is 

17 lower.

18           MS. AIYAR:  I think that is right.  I do 

19 think, however, that the points that Commissioner 

20 Boesch was making and we were making about the 

21 inaccurate estimates affecting the source-control 

22 efforts, you know, those were inaccurate estimates.  
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1 They were off by a factor of ten.  

2           So even if, you know, now we are down to a 20 

3 to 50 percent variance, that is still large.  But even 

4 if we had had something like that at the time of the 

5 top kill or the cofferdam, we would have been a lot 

6 better off than an estimate that was off by a factor of 

7 ten.  

8           CO-CHAIR GRAHAM:  Any comment on this area of 

9 the report?

10           MS. AIYAR:  The next topic is one that we 

11 have already discussed, and have also discussed in 

12 previous presentations, which is interagency review of 

13 spill response plans.  We believe that agencies with 

14 relevant expertise, including the Coast Guard, 

15 potentially the national labs, and NOAA, in addition to 

16 the Department of Interior, need to review source 

17 control plans and plans to calculate flow rates.  

18           And, again, I think we have already discussed 

19 much of this.  But I will turn it over to Commissioner 

20 Boesch for further discussion.

21           DR. BOESCH:  Right.  I won't add much more 

22 other than to point out that no -- imbedded in these 
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1 plans is -- was some information about the worst-case 

2 estimation of flow.  But all of that didn't matter very 

3 much, because the Oil Spill Response Plan, and all of 

4 the discussion that took place with respect to the 

5 permits to drill in this area, had assumed that the 

6 probability of a blowout on the sea bed was minimal, 

7 and that any oil that did reach the surface would 

8 probably not affect the land.   

9           And so all of that, because of those 

10 assumptions, the risk degraded to zero.  Now we know 

11 that that was inaccurate.  

12           So there needs to be a much more considered 

13 analysis of what those risks are in light of this 

14 incident, and in light of whatever new capacity we have 

15 to control a well earlier than we had.  

16           I think apropos to your point, Senator, it, 

17 needs to have some site specificity to it.  It can't 

18 just be generic all over.

19           CO-CHAIR REILLY:  Let me ask you a question.  

20 We have had some uncertainty about the nature of the 

21 consultation that may have taken place.  The Coast 

22 Guard was or was not given copies of the various plans, 
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1 or saw them in the Federal Register?  

2           Was there no formal process for that?  And 

3 was it that the Coast Guard and other agencies perhaps 

4 didn't take seriously their role in consultation, or 

5 that they weren't really consulted?

6           MS. AIYAR:  I think it's still somewhat 

7 murky.  My understanding is that the Coast Guard may 

8 have seen some but not all of the plans.  It didn't 

9 necessarily have to get back with a formal approval or 

10 formal response.  

11           So I think as we discussed earlier, we do 

12 think that interagency review needs to have some 

13 teeth.  There needs to be required approval from the 

14 other agencies perhaps, or a required response at 

15 least, and that we need to make those consultation 

16 requirements something more than just sending your plan 

17 to another agency and assuming it's okay if you don't 

18 hear anything back.  

19           I think with some of the plans, it's unclear 

20 whether MMS actually sent them to the Coast Guard.

21           CO-CHAIR GRAHAM:  Your recommendation says 

22 with relevant scientific and operational expertise.  
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1 What is our assessment of the scientific and 

2 operational expertise of these other departments?

3           MS. AIYAR:  I think a lot of expertise was 

4 developed during the course of this spill.  For 

5 example, on the flow rate issues, I think the U. S. 

6 Geological Survey and NOAA do have expertise that is 

7 needed, and drawing, obviously, on outside scientists.  

8 But I think they do have it, and they need to make sure 

9 they maintain it.  

10           I think with source control, again, the 

11 national labs, the Department of Energy, did have 

12 petroleum engineering expertise, but they certainly 

13 could do more.  They had to learn a lot in the course 

14 of this spill to get up to the same level that the 

15 industry experts were at.  

16           So I think it's doable.  I think the 

17 resources and people are there.  But certainly there 

18 needs to be attention focused on developing and 

19 maintaining that expertise.

20           CO-CHAIR GRAHAM:  To that point, many of our 

21 agencies which have scientists, including national labs 

22 and the intelligence community, are now finding 
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1 major -- I wouldn't say brain drain which infers they 

2 are going some place else -- but brain retirement as 

3 the people who have been expert in these areas reach 

4 retirement age.  

5           That same phenomenon is probably occurring in 

6 the high science areas of other agencies.  And maybe 

7 some attention to what should the federal government be 

8 doing to ensure that it has a constant flow of people 

9 who can backfill as one generation moves on, and we do 

10 not go into a desert of inadequate scientific 

11 capability.

12           MS. ULMER:  Mr. Chairman, I think that is an 

13 excellent point, and particularly in the stem fields, 

14 there is hot competition for the brightest and the 

15 best.  And I'm not sure that government salaries 

16 actually keep pace in the way in which they need to for 

17 some of the expertise.  So that is a concern.  I think 

18 that is a legitimate question.  

19           I have two questions regarding the 

20 recommendations that I don't think is necessarily fair 

21 to get an answer today, but I would like you to think 

22 about and maybe provide some guidance.  
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1           First of all, would OCSLA have to be amended 

2 to actually require the Oil Spill Response Plan 

3 approval process by Coast Guard and other agencies?  I 

4 guess that is sort of one of those fundamental 

5 questions.  

6           There certainly could be some sort of 

7 memorandum of understanding between the Department of 

8 Interior and the other agencies, EPA, et cetera, that 

9 have expertise, but should OCSLA be amended to require 

10 that.  If we really want to say that for an Oil Spill 

11 Response Plan, it requires Coast Guard approval?  If we 

12 want to take it up to that level, can that happen with 

13 just regulatory change, or would that require amendment 

14 of OCSLA?  So that is question number one.  

15           Secondly, with regard to how -- I'm still a 

16 little unclear.  I think it would help us if we saw a 

17 tiny diagram or chart of how the National Contingency 

18 Plan, the area response plans, and the individual Oil 

19 Spill Response Plans by companies that are drilling, 

20 whether it's in the Gulf or any place else, how those 

21 things fit together.  

22           Because different agencies have 
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1 responsibility for different pieces of that.  We have 

2 talked about how the National Contingency Plan needs to 

3 be amended by EPA and the Coast Guard, yet it's the 

4 Department of Interior that has the approval for the 

5 Oil Spill Response Plans.  

6           How those things link up is still confusing 

7 to me anyway, and I don't know if any of the other 

8 Commissioners are still struggling with this.  But I 

9 think it speaks to this question of reliability of both 

10 the containment and the response plans.  

11           If those things are truly going to be beefed 

12 up to the point where we are expecting more than just 

13 the, you know, same plan that gets used every place 

14 every time without specificity to the area or the 

15 specific well or the pressures of that particular zone, 

16 or how deep the well is, or any of those other factors 

17 that obviously influence the risk factor, and obviously 

18 now, as we have learned, the ability to contain and 

19 respond, I think if we could make something more 

20 specific by way of a recommendation on those, it could 

21 add value.  

22           If you could help us with a little bit of 
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1 background on that, I will certainly appreciate it.

2           MS. AIYAR:  Those are excellent points.

3           MS. ULMER:  Thank you.

4           CO-CHAIR GRAHAM:  Also to add to your list, I 

5 would also suggest that we might recommend that some 

6 entity within the federal government, such as the 

7 Personnel Department, undertake a review of the current 

8 scientific capabilities in these key agencies.  What is 

9 the -- are they experiencing this same loss of talent 

10 that I suggested other parts of the government are, and 

11 then develop a plan that might be submitted to the 

12 Administration and to the Congress and try to deal with 

13 this issue.

14           MS. AIYAR:  That is a good point.

15           CO-CHAIR GRAHAM:  We are now five minutes 

16 past our break point, but we are almost through.

17           MS. AIYAR:  That is right.  We have just got 

18 one last issue to discuss, which is well design and 

19 approval, as we have already touched on.  

20           We found in our investigation that the 

21 source-control effort was significantly complicated by 

22 the lack of adequate instrumentation on well 
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1 components, such as the blowout preventer, as well as 

2 by certain features of the Macondo well's design.  

3           The Macondo well's blowout preventer had one 

4 pressure gauge that was accurate only to plus or minus 

5 400 pounds per square inch, which is not very 

6 accurate.  In contrast, the pressure gauges that the 

7 government required BP to put in the capping stack were 

8 accurate to plus or minus 2 pounds per square inch.  

9           And during the spill, the government and BP 

10 expended significant resources trying to collect 

11 pressure data to understand what was going on in the 

12 blowout preventer and in the well.  

13           Another complication during the containment 

14 effort was the presence of what are called rupture 

15 disks in one of the well's casings.  Those disks were 

16 weak points in the well that BP and the government 

17 regarded as posing significant risks during the effort 

18 to cap the well.  

19           In designing the well, BP did not consider 

20 the potential impact of the rupture disks on post-

21 blowout containment efforts.  

22           In light of those findings, we believe the 
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1 Department of Interior should require well components 

2 to have adequate instrumentation and should require 

3 wells to be designed to mitigate risks to well 

4 integrity during a containment effort.  I just want to 

5 ask Commissioner Murray to discuss these 

6 recommendations

7           DR. MURRAY:  I will do it quickly, since we 

8 are over time.  So one of the things that caused 

9 several days of delay at the very beginning was the 

10 fact that although buttons were pushed on the rig and 

11 buttons were pushed under sea on the blowout preventer, 

12 there was no indication that the shear ramps had 

13 actually closed.  

14           This is pretty straightforward.  You put an 

15 indicator that says here is where the shear ramp is.  

16 That would have been extremely helpful.  It would have 

17 prevented several days of the entire blowout.  So that 

18 is a very straightforward suggestion which is pretty 

19 easy to do.  

20           Also putting a slightly better set of 

21 pressure gauges down at the bottom of the sea would be 

22 incredibly helpful for trying to figure out what is 
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1 going on in the well.  That was pointed out by the 

2 government scientists, and it's also straightforward.

3           On the well design issue, the well was 

4 designed for a production well, not thinking about 

5 well, what happens if there is a blowout.  And all that 

6 the staff is suggesting is that you need to take that 

7 into account as well.  

8           Because of the long string and the need to 

9 put these rupture disks in to prevent the casing from 

10 collapsing during production, everyone, including the 

11 government scientists and BP and other industry 

12 experts, was very worried that the rupture disks had 

13 already fractured and the formation could be damaged 

14 and then have not just a single containable thing, but 

15 the whole floor would blow out.  

16           And that prevented for several weeks the 

17 closing of the well.  So it's not just two days or 

18 whatever lost.  But -- and that was, I will say, 

19 preventable or can be preventable in the future by 

20 thinking about what happens if there is a blowout?  

21 What if the blowout preventer doesn't work?  

22           Instead of assuming, as Don was saying, that, 
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1 you know, the probability is zero, that, you know, 

2 there is a risk assessment.  If the blowout preventer 

3 doesn't work, then we have an even worse situation if 

4 the cement doesn't work.

5           CO-CHAIR REILLY:  May I ask, the first point 

6 on instrumentation, Secretary Chu made that very 

7 forcefully when he appeared with us, before us, and it 

8 does strike me this is an illustration of Senator 

9 Graham's point about technology just running much 

10 faster with respect to some aspects of offshore 

11 drilling and complex areas, and not doing the obvious 

12 of adjusting by including what I gather are not 

13 terribly complicated, sophisticated, or costly 

14 instrumentation.  That seems a no-brainer.  

15           With respect to the rupture disks, my 

16 understanding is they actually did have a role.  They 

17 were put there for a function.  And what are we 

18 saying -- 

19           DR. MURRAY:  For production.

20           CO-CHAIR REILLY:  What are we saying about 

21 them?  That they should be designed differently?

22           MS. AIYAR:  All we are saying is they should 
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1 be considered in the well design.  As you say, it's 

2 exactly right, they serve an important function, which 

3 is bleeding off annular pressure during production.  We 

4 heard from other oil companies, I think Shell, that 

5 they don't need to use rupture disks.  They have other 

6 ways of bleeding off annular pressure.  

7           As nonpetroleum engineers, we aren't trying 

8 to judge one way or the other, and we certainly 

9 wouldn't propose a recommendation that rupture disks 

10 should never be used.  But we think that the impact of 

11 rupture disks needs to be considered.

12           DR. BOESCH:  Tied back to the measurement 

13 technology, as well.  Because part of the suspense that 

14 caused the delay is that they had no way of knowing 

15 from the surface whether those rupture disks had even 

16 ruptured.  That makes you then think is there 

17 technology which we can employ that helps us understand 

18 what is happening.

19           DR. MURRAY:  Or the shoe, for that matter, 

20 speaking of which.

21           CO-CHAIR GRAHAM:  Are there any other 

22 questions or comments?  If not, we will take a break 
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1 and we convene at 10:14.

2           (Thereupon, there was a recess taken at 

3 10:14 a.m.)

4           (Thereupon, the proceedings were resumed at 

5 10:26 .m.)

6           CO-CHAIR GRAHAM:  Commissioner Terry Garcia 

7 will make opening comments, and we will proceed to 

8 discuss oil spill impacts with Kate.

9           MR. GARCIA:  Thank you, Chairman Graham.  The 

10 Impacts and Assessments Subcommittee has spent the last 

11 several months examining the wide-ranging impacts from 

12 the spill.  

13           As you are going to hear in detail in a 

14 moment from Kate Clark, the subcommittee divided this 

15 into three areas.  The first is environmental impacts, 

16 obviously an important area.  The Gulf of Mexico, as we 

17 have heard over these many months, supports an 

18 extraordinarily diverse ecosystem.  It provides vital 

19 spawning, feeding, nesting for shellfish, dolphinfish, 

20 whales, birds, and turtles.  

21           The shores of the Gulf of Mexico are an 

22 important resting place for million of migratory birds 
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1 each year.  In some cases, the impacts of this spill on 

2 the environment have been quite obvious, oiled beaches 

3 and wetlands, injured and dead wild life.  

4           But we need to remember that the spill 

5 occurred miles from shore, 5,000 feet below the surface 

6 of the ocean.  And much of the damage that may have 

7 occurred, that has occurred, is out of sight.  And a 

8 thorough understanding of the true impacts of the 

9 damage will not be known for a number of years.  

10           That, obviously, points to the need for a 

11 very robust long-term monitoring program that will 

12 provide us with the information necessary to assess, as 

13 well as to repair, the damage.  

14           We noted yesterday, Commissioner Boesch, in 

15 particular, the work of independent scientists in this 

16 effort, in fact, throughout the spill.  They have been 

17 equally important here and have contributed to the 

18 gathering of important data.

19           It's going to be vital that additional 

20 funding is provided to continue this effort so that 

21 they can compliment the important and fine work of 

22 federal and state scientists.
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1           The second area is the economy, or rather the 

2 economic impacts on the region.  And, you know, if ever 

3 there was any doubt about the fact that a healthy 

4 economy is inextricably linked to a healthy 

5 environment, those doubts should have been addressed by 

6 this spill.  

7           The Gulf fisheries are some of the most 

8 productive in the world.  Commercial and recreational 

9 fishing is deeply rooted in the culture and provides 

10 significant revenue to this region.  The region 

11 supplies approximately a third of the nation's 

12 seafood.  

13           And as a result of the incident, some 88,000 

14 square miles, or about a third of the U. S. Gulf 

15 waters, were closed to fishing with obvious and 

16 significant adverse impacts on the commercial fishing 

17 community.  

18           The Gulf tourism industry did not fare much 

19 better.  We have heard about the alarming vacancy rates 

20 that resulted from cancellations and people just 

21 staying away throughout the region.  This is an 

22 industry that contributes some $20 billion to the 
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1 economy of the Gulf.  

2           This spill effectively wiped out a year of 

3 revenue for many people, when you consider the fact 

4 that their year is a much abbreviated period of some 

5 four or five months, and this spill happened to occur 

6 just prior to the beginning of that tourism season.

7           It's also important to note, as Chairman 

8 Reilly did this morning, that some of the damage is due 

9 to perceptions.  And we heard over and over again in 

10 our visits to the Gulf about the impact the spill has 

11 had on the brand, on the Gulf brand, whether it was 

12 tourism or seafood.  

13           And people continue to express concern that 

14 Gulf seafood has been damaged, its image has been 

15 damaged by this spill, and that the public generally 

16 has been concerned about the safety of that seafood.  

17           Finally, we looked at the human health 

18 impacts of this event.  About 14 million people live in 

19 the coastal counties of Texas, Louisiana, Mississippi, 

20 Alabama, and western Florida.  As we know, many of 

21 these counties have already suffered several traumas, 

22 including the losses after Hurricanes Katrina and 
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1 Rita.  

2           The spill compounded those traumas and the 

3 injuries to the residents of this region.  Formidable 

4 physical and mental health impacts have emerged as a 

5 consequence of the spill, and the impacts have 

6 penetrated all levels of the community from response 

7 workers to children.  And as is so often the case, 

8 those with the least have suffered the most.

9           Because oil spills have historically been 

10 viewed as environmental disasters, the regulatory tools 

11 for addressing them really are inadequate.  So Kate 

12 Clark, who has very ably staffed this subcommittee over 

13 the last few months, is going to be solo today and 

14 operating without a net, and will walk us through the 

15 staff findings and recommendations.  Kate.

16           MS. CLARK:  Thank you, Commissioner Garcia.  

17 Good morning, Commissioners.  Thank you for your time 

18 this morning.  

19           Yesterday and today we have heard a lot about 

20 the events surrounding the Deepwater Horizon oil 

21 spill.  We have heard about the adequacy of the oil 

22 industry safety culture, regulatory oversight, and 
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1 environmental review.  We have heard about the pros and 

2 cons of the oil spill response and containment effort.

3           We will now discuss the ongoing impacts this 

4 disaster continues to impart on the Gulf of Mexico, the 

5 coast, the citizens, and the economy.

6           I will use words like ongoing, continue and 

7 potential, because unlike the safety culture or 

8 response efforts, a thorough assessment of the impacts 

9 from this oil spill cannot be made at this point.  

10           Will people book Alabama vacations next 

11 season?  How did the oil spill affect bluefin tuna or 

12 deepwater coral?  Will the country regain confidence in 

13 Gulf seafood?  We don't know.  

14           Yet understanding these impacts is crucial 

15 for many reasons.  It informs the compensation of 

16 businesses, the restoration of ecosystems, and the 

17 social services needed to mend communities.  

18           Further, without fully understanding the 

19 impacts from this spill, the country cannot make fully-

20 informed decisions when weighing the risks associated 

21 with oil exploration.

22           Therefore, I offer a snapshot of the current 
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1 issues regarding both impacts and the process related 

2 to impact assessment.  After a general overview, I will 

3 discuss specific issues and potential recommendations 

4 for your consideration.  

5           I will then follow up each recommendation 

6 with a short summary of how the staff believes this 

7 recommendation, if implemented, would be a benefit in 

8 the event of another spill and in the aftermath of this 

9 spill.  

10           At the end of each staff recommendation and 

11 short discussion, I will welcome your input and your 

12 discussion.

13           Our research has focused on these three 

14 areas.  We will discuss the impact to the marine 

15 environment, the regional economy, and the human health 

16 of Gulf Coast citizens.  

17           After many, many meetings and telephone 

18 interviews with everyone from scientists to community 

19 leaders to fishermen to government officials, the staff 

20 is acutely aware of the deep, and, in many cases, 

21 compounding impact this spill has had on the people, 

22 animals, and habitats and the economy.  
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1           The oil spill compounded existing regional 

2 hardships.  The Gulf of Mexico, its coastline, and the 

3 people who live and work around it were already 

4 struggling when this spill occurred.  

5           The region, like the rest of the country, was 

6 struggling with the recession, and hopeful that better 

7 days were ahead.  Gulf states are still coping with 

8 extraordinary personal, economic and infrastructure 

9 losses due to Hurricanes Katrina and Rita.  

10           As we will hear later today, land loss, water 

11 quality, flood protection, and fishery sustainability 

12 are just some of the many urgent and contentious issues 

13 for Gulf ecological resiliency.  

14           Lastly, the Gulf of Mexico is no stranger to 

15 oil spill pollution.  In any given year, it is not 

16 unusual that about half of America's oil spills in the 

17 marine ecosystem occur in the Gulf of Mexico.

18           The spill created unprecedented and 

19 unforeseen issues that the current regulatory framework 

20 for compensation is not equipped to deal with.  America 

21 has had its share of large oil spills.  We expect to 

22 see dead animals.  We expect that some businesses will 



NATIONAL OIL SPILL COMMISSION MEETING
CONDUCTED ON FRIDAY, DECEMBER 3, 2010

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

21 (Pages 81 to 84)

81

1 lose income.  

2           The Oil Pollution Act resolves these impacts, 

3 and under the law, industry provides compensation for 

4 these losses.  What the Oil Pollution Act does not 

5 account for is the formidable loss of consumer 

6 confidence in Gulf tourism and seafood, and the 

7 potential for widespread human health impact.  I will 

8 touch on these unforeseen issues in a few minutes.

9           First, I would like to discuss the 

10 environmental damages and the mandated Natural Resource 

11 Damage Assessment process.  As of November 2nd, 2002, 

12 over 7,600 birds have been collected during the spill 

13 response, both alive and dead.  Of those, over 2,800 

14 were visibly oiled and over 5,800 were found dead.  

15           The very recently delisted Brown Pelican, as 

16 well as the Northern Gannet and Laughing Gull, are the 

17 bird species most affected to date.

18           As of November 2nd, 2010, 109 marine 

19 animals -- marine mammals -- excuse me -- including, 

20 and mostly, dolphins have been collected.  100 of the 

21 109 were found dead.  As of November 2nd, 2010, over 

22 1100 sea turtles have been collected, over 600 -- or 
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1 609, rather, of which were found dead, most of which 

2 are threatened and endangered species in the Gulf of 

3 Mexico.  

4           In addition, 278 loggerhead turtle nests were 

5 relocated to the Atlantic coast.  Louisiana oysters 

6 have suffered likely oil impacts, as well as impacts 

7 from freshwater input in Barataria Bay and Brenton 

8 Sound, in a tactical and controversial decision to keep 

9 oil out of highly-productive estuaries.  

10           At the height of the shoreline impact, over 

11 650 miles of coastal habitat were oiled.  The bulk of 

12 the heavy to moderate shoreline oiling occurred in the 

13 salt marshes of Louisiana.  This picture is an aerial 

14 photograph of a beach in Orange Beach, Alabama, usually 

15 known for it is sugary-white sand beaches.  

16           Then there are the likely impacts.  I say 

17 likely, only because there has been no conclusive 

18 evidence released to date regarding the potential 

19 impacts to these resources.  They include sea grasses 

20 that grow in the intertidal and shallow subtidal zones 

21 that were swept by oil; floating seaweed communities 

22 called sargassum.  
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1           Sargassum is corralled by the current and 

2 wind in the Gulf's convergent zones.  This is also 

3 where the oil ends up flowing on the surface.  

4           It is very concerning that organisms living 

5 in the water column have encountered the oil.  However, 

6 it is impossible to say at this point what level of 

7 impact this exposure may have had on these resources.  

8           There is emerging evidence that deepwater 

9 corals and other deep sea communities may have been 

10 adversely impacted by the oil spill.  Conclusions on 

11 these preliminary findings are pending.  

12           This slide from NOAA's Damage Assessment 

13 Remediation and Restoration Program is meant to 

14 illustrate the three-dimensional changes of assessing 

15 impacts from this spill.  This is not just a coastal 

16 problem.

17           Natural Resource Damage Assessment 

18 regulation, under the Oil Pollution Act, requires 

19 restoration for injury to and the lost use of public 

20 resources.  Natural Resource Damage Assessment 

21 Restoration is defined as restoring, rehabilitating, 

22 replacing, or acquiring the equivalent of the damaged 
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1 resources. 

2           This money, or restoration, as its 

3 implemented will be very different from the Clean Water 

4 Act funds, and it's important to make that 

5 distinction.  State and federal scientists and 

6 economists called Natural Resource trustees are working 

7 to determine what natural resources were injured, 

8 quantify the damages, and determine the appropriate 

9 restoration needed to restore the lost resources and 

10 the ecological services that they provide.  

11           They will also conduct an economic evaluation 

12 of the public's lost use and enjoyment of the public 

13 beaches, parks, marinas, and other coastal access 

14 points as part of the damage assessment.  

15           As in other areas of this bill, the Natural 

16 Resource Damage Assessment trustees will be challenged 

17 by the unprecedented size and scope of this spill.  

18           In the spirit of the regulation, restoration 

19 following the oil spill should be in place and in kind 

20 whatever possible.  While the coastal and marine 

21 environments of the five Gulf states were affected, the 

22 level of impact varies considerably from state to 
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1 state.  

2            Further, that considerable amount of oil and 

3 dispersant remain in state and federal waters with 

4 consequences that have yet to be thoroughly 

5 understood.  Special care must be taken to thoroughly 

6 assess poorly-understood and understudied marine 

7 impacts.  

8           The 12 state resource agencies and five 

9 affected -- from the five affected states, and the 

10 three federal resource trust agencies must work 

11 together on behalf of the public and the resources 

12 without with regard for territorial boundaries.

13           This discussion leads me to the staff 

14 recommendation number one regarding damage assessment.  

15 The Natural Resource Damage Assessment process should 

16 ensure that adequate restoration funds are invested in 

17 areas directly impacted by the oil, including the 

18 offshore marine environment.  

19           The Commission staff has heard states make 

20 assertions about where and how potential early 

21 restoration funds for the Natural Resource Damage 

22 Assessment should allocated.  Some have talked about 
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1 equal distribution among the five states.  Others have 

2 talked about fair and equitable distribution.  

3           Natural resources do not recognize state 

4 boundaries, and it's imperative that the Natural 

5 Resource Damage Assessment restoration be focused on 

6 restoring, rehabilitating, replacing or acquiring the 

7 equivalent of the damages that were impacted -- 

8 sorry -- the resources impacted.

9           If implemented, this would honor the spirit 

10 of the regulation, and ensure that the injured 

11 resources are fully restored, thus bolstering the 

12 strength and resiliency of the Gulf of Mexico and its 

13 coast.  

14           Of course, it would be easiest for each state 

15 to pull shovel-ready coastal projects off the shelf and 

16 implement them as compensation for spill damages.  But 

17 parsing restoration money out to each state threatens 

18 to compromise the ecological significance of the 

19 restoration effort.  

20           The restoration should be used in a strategic 

21 attempt to develop a suite of projects that compliment 

22 each other ecologically and have direct access to the 

87

1 injured resources and services.  

2           Very few environmental regulations require 

3 that funds go directly back to the point of injury.  

4 This is the beauty of the Natural Resource Damage 

5 Assessment regulation, a principle that should be 

6 honored and, as additional funds may become available, 

7 emulated.  

8           Lastly, through understanding of the three-

9 dimensional ecosystem impact, at depths we have not 

10 assessed for oil impacts before, we not only ensure 

11 proper restoration of the potential deepwater resources 

12 and the services they provide, but also inform future 

13 spills and provide insight as to how we should best 

14 address deepwater spills.

15           DR. BOESCH:  I just want to -- while we pause 

16 at the end of this first recommendation on impacts that 

17 deal with Natural Resources Damage Assessment, I want 

18 to underscore, I think, the point that Kate very 

19 forcefully made.  

20           When this -- the laws were set up, actually 

21 this is under the Oil Pollution Act.  The philosophy of 

22 this approach goes back to CERCLA, other kinds of 
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1 legislation that we have to repair damages and to make 

2 the party responsible for the damages that are caused.  

3           So it's very important that they be used for 

4 that purpose.  And it's going to be a process that is 

5 going to take some time to develop, as Kate mentioned.  

6           One of the things that we learned on a visit 

7 down to the Gulf Coast is that the Natural Resources 

8 Damage Assessment for the fairly substantial spills 

9 that occurred on land-based facilities and some 

10 offshore facilities associated with Hurricane Katrina 

11 when storage tanks and so on were disrupted still 

12 haven't been resolved.  So that is now more than five 

13 years ago.  

14           So this is going to take some time.  But it 

15 really is important that this element of the 

16 restoration activity, restoring the damages that 

17 actually occur, we honor the intent of the law and not 

18 be torn apart by political debates about either equal 

19 or equitable treatment.  This is about the resources.  

20           Particularly challenging will be how do we 

21 find a way to restore the damages, repair the damages 

22 in the offshore environment?  We can envision 
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1 recreating a marsh, an oyster reef, or repairing the 

2 beach.  But it's difficult to think about how we do 

3 this in the open offshore Gulf.  

4           So I think we will have to be, and the 

5 government will have to be creative in looking for ways 

6 that actually have the net effect of having resources, 

7 damaged resources, recovered as a result of this.  

8           The other thing I want to underscore, and 

9 this is, I think, still in development, we have 

10 actually fairly little information about exactly what 

11 those damages are under this Natural Resources Damage 

12 Assessment yet, but they do include, as Kate mentioned, 

13 lost use.   So they could be fairly significant damages 

14 that are due to those trustees, state trustee agencies, 

15 state trustees that are in an area that might not have 

16 been harmed greatly in terms of the long-term 

17 environmental damage, but have had substantial lost 

18 use.  I'm thinking of the beaches of west Florida, for 

19 example, Senator.  

20           So I think that we should make sure that we 

21 recommend that this whole process play out faithfully, 

22 that we use the best methods we have to estimate the 
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1 damages, and apply those resources back to recover the 

2 things that were lost as a result of the spill.

3           MS. BEINECKE:  Thank you, Kate, for that 

4 presentation.  It was really powerful.  I think that 

5 the recommendation itself doesn't quite get at the 

6 issue that you and Don have identified, which is 

7 ensuring that the protection of the assessment goes 

8 directly -- I mean you say it, but then you added a lot 

9 of additional information about the free-for-all 

10 try-to-get-the-money that we know is going on and will 

11 continue to go on.  

12           So I think that particularly in the findings 

13 in the report, we need to be very direct about where 

14 the pressure is coming from, and why it's so important 

15 that the Commission really reinforce what the NRDA 

16 assessment is intended to do and how to direct that 

17 money.  

18           And I'm assuming in the lost use, yes, it 

19 would be the damage to the beaches, but also all the 

20 fisheries that were closed for such a period of time 

21 which was huge.

22           MS. CLARK:  For recreational fishing, yes.  
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1 Commercial fishermen would be reimbursed through the 

2 Gulf Coast Claims Facility as a third-party claim.

3           MS. BEINECKE:  The other question I had, and 

4 this is directed more to Fran on the Exxon Valdez NRDA 

5 assessment, I remember the Senator testifying on the 

6 issue of adding enhanced language to the trustees' 

7 directive, I guess, in Alaska.  

8           And is that relevant here, and is that 

9 something we should be considering?  Because this is 

10 already a damaged ecosystem, and using the opportunity 

11 of enhancement, if that exists, I think we should 

12 consider that.

13           MS. ULMER:  Remembering that the Exxon Valdez 

14 oil spill happened before OPA passed in 1990 makes it a 

15 little different, different rules in place.  And the 

16 Exxon Valdez oil spill settlement embraced not only 

17 natural resource damages, but other damages as well.  

18           In other words, there was one global 

19 settlement which has not yet happened in this 

20 situation.  It could happen, I mean conceivably.  

21           The word enhanced is very important from the 

22 standpoint of how you can ultimately allocate funds.  
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1 From that standpoint, it was hugely beneficial in the 

2 Alaska situation for that language to be part of the 

3 ultimate settlement and help guide the expenditure of 

4 funds.  

5           But this is a slightly different situation 

6 both from the standpoint of what the law is, but also 

7 whether or not all the parties in this complex 

8 situation where you have many more states and others 

9 who will be participating -- 

10           DR. BOESCH:  15 trustees.

11           MS. ULMER:  15 trustees.  So it is a more 

12 complex situation.  Having said that, I'm certain from 

13 the trustees' perspective, they are thinking about in 

14 this situation what restoration really means, when, as 

15 you pointed out, we don't really know what the damages 

16 are and aren't likely to know what the damages and 

17 long-term implications of this disaster will be for a 

18 very long period of time.  

19           Which does bring me to one point, and I don't 

20 know whether it's being discussed by the trustees 

21 currently, or whether it would be relevant as a 

22 recommendation for us, and that is the question of 
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1 long-term monitoring.  

2           The environmental monitoring of the Gulf of 

3 Mexico is an important piece of not only understanding 

4 what the damages are, not only being able to, in the 

5 future, allocate funding appropriately, but frankly, 

6 tracking -- improving the understanding of the Gulf of 

7 Mexico ecosystem.  

8           So a portion of the Exxon Valdez settlement 

9 money was allocated consistently, as a matter of fact, 

10 is still being allocated by the trustees, to 

11 environmental monitoring.  There is a science plan that 

12 governs that, that helps in the allocation of funding, 

13 and helps both academics, state and federal agencies, 

14 and others be able to see for the long term how that 

15 monitoring can be not only done, but funded.  

16           And we all know in the science community, 

17 monitoring and sort of that consistent information 

18 gathering over years is very hard find funding for.  So 

19 it seems to me very appropriate that part of the NRDA 

20 expenditure be allocated to that.  

21           This, again, may be were part of what the 

22 trustees are discussing.  One or another, I think it 
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1 would be appropriate for our Commission recommendation 

2 to take that into consideration and to emphasize, in 

3 case anybody has forgotten how important that is, for 

4 the long-term well-being of the Gulf of Mexico, and all 

5 the restoration choices that need to be made in the 

6 future, that information is critical.

7           MR. GARCIA:  Fran, I think, raises a very 

8 important point.  We have had conversation over the 

9 last two days about the need for science.  And 

10 references have been made in the other sessions we have 

11 had of studying the ecosystem around these drilling 

12 sites.  

13           I think the Commission should make it clear 

14 that maybe we should go through the report and make 

15 sure that wherever we talk about the need for more 

16 research, more science, that we try to tie these things 

17 together.  

18           Because one of the dangers is that it's going 

19 to be uncoordinated.  It won't be a comprehensive 

20 assessment.  And everyone is going to rush with their 

21 pet projects and try to get them funding.  So we should 

22 address that possibility and make some recommendations.
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1           CO-CHAIR REILLY:  Let me follow up on that.  

2 I think the points that Fran and Terry make are 

3 excellent, that long-term monitoring has proved very 

4 valuable in Alaska, and we will no doubt use the 

5 lessons from it, to the extent that they are there, and 

6 they are there, to infer a lot about the likely long-

7 term consequences of the oil in the Gulf, even under 

8 somewhat different weather conditions.  

9           I want to draw you out a little bit on the 

10 difference between law and potential policy, the 

11 question of the degree of discretion that the trustees 

12 will have.  We know that the trustees in Alaska chose 

13 to operate by unanimity, but they were representing one 

14 -- they were all included, at least, within one state.  

15           Is it your opinion that, for example, to 

16 relate a conversation I had two days ago with the 

17 governor of Alabama, that the extreme damage done to 

18 the tourism industry in his state, 60 percent down he 

19 said still, and he gets estimates it will be three 

20 years or so before people will begin to revisit the 

21 beaches of the Gulf, not just Mississippi, that what he 

22 needs is a magnet.  
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1           What he needs is more tourism infrastructure, 

2 and what he particularly wants is a convention center.  

3 Is that a lawful use, setting aside whether it's an 

4 appropriate use, of natural resource damages?

5           MS. CLARK:  No, it's not.

6           CO-CHAIR REILLY:  It is not a lawful use?  

7           MS. CLARK:  No.

8           CO-CHAIR REILLY:  Why not?  

9           MS. CLARK:  Because it doesn't restore the 

10 injured resources and services.

11           CO-CHAIR REILLY:  Is any infrastructure an 

12 authorized or legal use of natural resource damages?  

13           MS. CLARK:  No, it's not.  The issue -- 

14           CO-CHAIR REILLY:  They are not free to use 

15 their discretion to allocate money in that way?  Is 

16 that the correct reading of the law?

17           MS. CLARK:  If there were to be a settlement, 

18 then the language of the settlement would dictate how 

19 the money was spent.  Under the way restoration is 

20 prescribed in the regulation, that would not be an 

21 adequate restoration project.  

22           What the governor is clearly concerned about 



NATIONAL OIL SPILL COMMISSION MEETING
CONDUCTED ON FRIDAY, DECEMBER 3, 2010

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

25 (Pages 97 to 100)

97

1 is loss of tourism to his state and loss of revenue for 

2 the state.  That's compensable under the Oil Pollution 

3 Act through third-party claim.  The state of Alabama 

4 can bring a claim against BP and the other responsible 

5 parties for lost revenue, and through that mechanism he 

6 could pursue that issue.

7           CO-CHAIR REILLY:  But he could not price a 

8 specific infrastructure investment, and make that as a 

9 claim under NRDA.  Is that right?

10           MS. CLARK:  That's right.

11           CO-CHAIR REILLY:  And the consequences for a 

12 trustee group which decides to allocate money, there 

13 are five states, suppose it's just split five ways and 

14 each state is encouraged to go ahead and spend it on 

15 whatever its governor and public officials wish, is 

16 that lawful?  Is that contemplated in the law?  Would 

17 that actually be unlawful?

18           MS. CLARK:  This is a unique situation with 

19 five states.  The idea of early restoration is also an 

20 emerging idea in Natural Resource Damage Assessment.  

21 So the idea that BP might give each state money for 

22 early restoration, exactly how that money should or 
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1 could be spent, I'm not sure how they would write that 

2 up.

3           CO-CHAIR REILLY:  You are talking about, 

4 though, possibly whether it could be deducted from 

5 their later NRD, NRDA claims.

6           MS. CLARK:  That's right.  They would be 

7 given money prior to quantification of injury.

8           CO-CHAIR REILLY:  There is no question in 

9 your mind, though, that the long-term monitoring, long-

10 term science monitoring, could be financed under NRDA?

11           MS. CLARK:  I would like to say something 

12 quickly about that, as well.  Under the Natural 

13 Resource Damage Assessment regulations, long-term 

14 monitoring of the restoration projects is prescribed in 

15 the regulations, monitoring of -- long-term monitoring 

16 of the ecosystem is not, the idea being that once the 

17 damages are quantified, the responsible parties are no 

18 longer responsible for continuing to monitor the 

19 ecosystem.

20           CO-CHAIR REILLY:  So were that to occur, it 

21 would have to occur much the way it did in Alaska.  

22 That is, a fund would have to be established for it 
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1 where it could be drawn down over time?  

2           MS. CLARK:  That's right.

3           CO-CHAIR REILLY:  One other question; 

4 unanimity among the trustees is required, not just as a 

5 matter of law and practice, but policy?  

6           MS. CLARK:  There is nothing in the 

7 regulation that says exactly how trustees should 

8 coordinate.  It does encourage coordination.  And then 

9 in the guidance, it encourages coordination through 

10 Memorandum of Agreement.  

11           It's my understanding that the trustees in 

12 this instance are constructing a Memorandum of 

13 Agreement.  Within that agreement, they will then 

14 decide how the votes will be carried out.

15           CO-CHAIR REILLY:  Some of the advice we have 

16 had, particularly from public officials in Louisiana, 

17 is follow the science.  You would say follow the 

18 impacts.  I suppose probably the same effect, that 

19 impacts, in a sense, are where the dollars will go.

20           MS. CLARK:  Well, they are going to go where 

21 the actual impact, direct impact, of the oiling was.  

22 Impact of oiling does not necessarily mean there is 
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1 damages.  Some resources and services are much more 

2 sensitive to oiling.  So a little oiling on a highly 

3 sensitive species can result in a larger impact than a 

4 lot of oiling on a habitat that is not as sensitive, 

5 like a sand beach, for instance.  

6           Then you also have this lost use component.  

7 So you may not see oil all over the Florida beaches.  I 

8 believe it was about 26 miles of light and 

9 tarballing -- light oil and tarballing in Florida.  

10 However, beaches were closed.  That is a lost use, the 

11 public's use of the resource.  The public has the right 

12 to access coastal areas.

13           CO-CHAIR REILLY:  So a dollar amount would be 

14 associated with that?  

15           MS. CLARK:  Generally, that is evaluated 

16 economically.

17           CO-CHAIR REILLY:  I think the Commissioners 

18 may know that Kate was in the Gulf, was on site in the 

19 midst of all that oiling when we enticed you to come to 

20 work for us.  It shows that you have that experience.  

21 Thanks, Kate.

22           MR. GARCIA:  Long-term monitoring, just to 
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1 follow up on your point, given that there is so much we 

2 don't know about the impact, especially in the marine 

3 environment, is going to have to be assessed over a 

4 period of time, probably a long period of time.  Could 

5 that not be part of the assessment, and, therefore, 

6 reimbursed under NRDA?  

7           MS. CLARK:  The assessment is reimbursed, 

8 yes.

9           MR. GARCIA:  So would that not be an 

10 assessment?

11           MS. CLARK:  Yes.  I guess it's the nuance 

12 between long-term monitoring and assessment and what 

13 you call it.  As soon as a settlement is reached, then 

14 the responsible party would no longer be required to 

15 perform additional monitoring.

16           DR. BOESCH:  On the point of the monitoring 

17 issue, long-term monitoring that Fran raised, and Terry 

18 just spoke about, you spoke about, Chairman Reilly, 

19 I'm -- it is hard to remember exactly where it now sits 

20 within our recommendations.  

21           But it came from our subcommittee that a 

22 recommendation for a long-term monitoring program, 
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1 that, in a interesting way, a recommendation would 

2 involve and engage the industry itself as part of the 

3 monitoring approach that would involve not only the 

4 government monitoring of the Gulf, but also involving 

5 the industry, because it has such an enormous 

6 infrastructure, extensive infrastructure in place.  

7           So we do have a recommendation on long-term 

8 monitoring.  I'm not sure exactly what it says about 

9 financing.  But I think there is a powerful modern 

10 recommendation about how we can do monitoring of that, 

11 long-term monitoring with the technologies, current 

12 technologies that we have had.

13           CO-CHAIR GRAHAM:  Kate, you indicated that 

14 one of the economic areas that is compensable is loss 

15 of use of public property.  What are the other economic 

16 areas that are compensable under NRDA?  

17           MS. CLARK:  Under Natural Resource Damage 

18 Assessment, that is it.  So it's -- Natural Resource 

19 Damage Assessment regulations are meant to protect the 

20 public's resources and use of them.  So as far as any 

21 other economic losses that might be to private 

22 individuals and businesses or state revenues, those are 
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1 handled within OPA, but not Natural Resource Damage 

2 Assessment.

3           CO-CHAIR GRAHAM:  Any other questions?

4           MS. CLARK:  Okay.  So I will now discuss the 

5 science of oil spills and opportunities that were 

6 missed.  And as I believe Commissioner Garcia has 

7 pointed out, there are a lot of areas where science is 

8 being recommended throughout.  And I believe this is an 

9 area where we could coordinate on these issues.  

10           Coordination and integration of science 

11 during oil spills is essential to expand our knowledge 

12 of how oil spills impact our environment, communities 

13 and economies.

14           Field studies of oil spills and their 

15 environmental economic and human impact is largely 

16 opportunistic.   We cannot pour oil, as a general 

17 practice, or for that matter any other pollutant, into 

18 the ocean and study what toxic effect it will have on 

19 the ecosystem.  

20           Rather, we usually have to wait for disaster 

21 to strike before study becomes possible.  Therefore, 

22 preparedness, funding, coordination, and resources are 
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1 critical to capitalizing on these unpredictable events.

2           As we just discussed, designated natural 

3 resource trustees comprised of affected state, federal 

4 and tribal entities assess oil spill damages at the 

5 expense of the polluter through a regulatory 

6 framework.  They are prepared and equipped to respond 

7 quickly to oil spills, as they did in this instance.  

8           However, during the Deepwater Horizon oil 

9 spill, we witnessed a wider scientific community 

10 containing long-time scholars of the Gulf ecosystem 

11 eager to help but lacking adequate funding, access to 

12 impacted areas, and resources, thus decreasing our 

13 potential understanding of the true impacts of this oil 

14 spill.  

15           For these scientists, the National Science 

16 Foundation was virtually the sole source for expedited 

17 research funding in the Gulf under their grants for 

18 rapid response research programs, or Rapid Grants.  The 

19 program became so popular that it exhausted its 

20 available funds well before the fiscal year ended and 

21 had to halt its grant process.  

22           BP did place $500 million in escrow for 
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1 independent research on ecosystem and human health 

2 assessment impacts and recovery efforts.  For multiple 

3 procedural and political reasons, little of that money, 

4 about 40 million in total, was allocated in a timely 

5 manner.

6           CO-CHAIR GRAHAM:  Did you say the 500 million 

7 was a commitment by BP?  

8           MS. CLARK:  Yes.

9           CO-CHAIR GRAHAM:  What were the bureaucratic 

10 restraints on BP's money that caused only 40 to be 

11 used?  

12           MS. CLARK:  BP allocated in, I believe it was 

13 June, the 500 million to be set up in the Gulf Research 

14 Initiative.  Around mid July, there was urging from the 

15 Administration that the -- that BP give that money  

16 to -- give the states more say in how that money would 

17 be allocated.  

18           And for some time, it took a while to figure 

19 out how that would happen.  And it wasn't until late 

20 September that the five Gulf states' governors announced 

21 that that money would go into the Gulf of Mexico 

22 Alliance.  
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1           That money is still there, $460 million.  We 

2 expect now that they will release a request for 

3 proposals any day now.  So that money still has not --

4           DR. BOESCH:  Part of that is that there was a 

5 tremendous lost opportunity, because the signal, 

6 primary signal when the oil was flowing is now 

7 dissipated, is lost.  Every day, you lose the power to 

8 resolve what happened to the oil and what the effects 

9 are.  

10           So I think that the gist of this 

11 conversation -- this recommendation is that as a 

12 nation, we have this tremendous scientific capacity 

13 that is eager to come in and help understand these 

14 problems, need to be -- need to have an ability to 

15 respond more rapidly.  

16           It could be other things, other than major 

17 oil spills, that we can bring the talent that we 

18 basically have to address these issues in a creative 

19 way so that we learn from this as we go on.

20           DR. MURRAY:  One obvious thing to do is to 

21 have, in other agencies, the equivalent of Rapid 

22 Grants, so DOE, NOAA, USGS, just have this ability to 
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1 quickly ramp up and do peer review of the grants.  

2           I think the complaints about the BP money, I 

3 will call it bureaucratic complaint, was what kind of 

4 peer review system is going to be set up to allocate 

5 this money.  

6           Ahead of time, if we have another one of 

7 these major events, not necessarily an oil spill, and 

8 the injured party puts up some money, we should have a 

9 plan for:  Okay.  If you are going to do this, either 

10 we give it to the national academies, they do the peer 

11 review, so it's very quick, or we have some better way 

12 of deciding this, rather than three months of 

13 wrangling.

14           MS. CLARK:  Thank you.  Senator?

15           CO-CHAIR GRAHAM:  From what Cherry just said, 

16 it sounds as if our problem was not funding.  They had 

17 the $500 million.  It was working out a process to 

18 accomplish the objective with the funds that were 

19 available.

20           MS. CLARK:  Yes.  In this instance, the BP 

21 funds were there and available if the expedited process 

22 had been in place.  I think that in the future, we 
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1 cannot count on the responsible party to be able to 

2 provide that kind of money.  They were not required to 

3 do so.  

4           So I think thinking forward, we can't rely on 

5 the polluter to pay for this kind of effort.

6           CO-CHAIR REILLY:  The failure to get out more 

7 than $40 million lies with the institutions, or with 

8 BP's reviews and proposals?  I wasn't clear on that.

9           MS. CLARK:  BP had allocated $40 million to 

10 some institutes around the Gulf area.  The money 

11 stopped being allocated when the Administration and the 

12 state governors wanted to have some say in how the 

13 money was being allocated.  

14           And there was concern that having BP strictly 

15 allocate the money would create some issues regarding 

16 transparency.

17           CO-CHAIR REILLY:  And the status currently, 

18 it's still 500 million?  

19           MS. CLARK:  There is 460 million left.  We 

20 expect them -- so at this point, it makes more sense 

21 for them to proceed cautiously to figure out what they 

22 want to use the money to study.  
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1           The window has been missed for ephemeral 

2 data.  So I think that they are doing that now.  We 

3 believe that a request for proposals will come out very 

4 soon, imminently.

5           CO-CHAIR REILLY:  And the proposals needn't 

6 come equally from the various institutions?  Who will 

7 make those decisions?

8           MS. CLARK:  So the Gulf of Mexico Alliance 

9 has set up a Gulf Research Initiative.  I believe there 

10 are two people from each state participating on that, 

11 GRI and some federal entities, and BP-appointed 

12 scientists as well.  And they have set up criteria for 

13 what the proposals can be.

14           CO-CHAIR REILLY:  Sounds a little bit like 

15 the NRDA trustees.

16           MS. CLARK:  There's fewer of them.

17           CO-CHAIR GRAHAM:  It seems to me that we 

18 ought to have a recommendation that deals with process 

19 as well as the funding.  Because in this case, funding 

20 wasn't a problem.

21           DR. BOESCH:  This recommendation really goes 

22 to recommend -- we can't tell BP or the next BP what to 
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1 do.  This recommendation really goes to our government.

2           We have a tremendous capacity within our 

3 agencies which have been assigned to this Commission.  

4 We have a tremendous resource out there.  If we look 

5 at, for example, the early papers, there are really 

6 spectacular papers that have produced.  Several of them 

7 were produced because of the NSF Rapid Grants, not 

8 because of the agencies that are responsible for the 

9 natural resources.

10           MS. CLARK:  The flow rate determination was 

11 funded by --

12           DR. BOESCH:  What we know about the dispersed 

13 plums, and how they dissipate and the rate of 

14 biodegradation, all of that is really spectacular work 

15 that brought together the capacity that some of our 

16 scientists have to address a problem.  

17           And what happened was that we found, for a 

18 number of reasons which were really more related to 

19 bureaucratic limitations, contracting procedures, all 

20 of these type of things were constraining, rather than 

21 the amount of dollars involved and resources involved.  

22           So I think we can do -- I think the gist of 
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1 it is we can do a much better job being prepared to 

2 bring the best and brightest to bear on these issues.  

3           You know, I'm hopeful that the BP investment 

4 will provide those results.  And, in fact, to be blunt 

5 about it, the real tension of this, we say all politics 

6 is local, well science politics is local as well.  

7           The contention was the degree to which the 

8 national community should play in this and do these 

9 studies as opposed to the regional institutions.  

10 Obviously, the governors, I would feel the same way if 

11 I were one of them, wanted to bill their own 

12 institutions and get their institutions involved.  

13           There seems to be a way to do that, to bring 

14 local knowledge to bear on addressing the problem, as 

15 well as world-class knowledge, wherever it exists.

16           MS. BEINECKE:  It just seems to me, and to 

17 Doctor Murray's point, having another recommendation 

18 that sort of identifies a process so that you are 

19 prepared.  This particular recommendation only goes so 

20 far and is very, very general.  

21           So if you want to be prepared, you need to 

22 identify how you would be prepared.
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1           MS. CLARK:  The second sentence to this 

2 recommendation, that I left off to not crowd the slide, 

3 but it does -- maybe I should have left it on -- it 

4 does recommend that the National Ocean Council 

5 establish a framework under which independent science 

6 related to impact assessment can be facilitated and 

7 coordinated.

8           CO-CHAIR GRAHAM:  Very good.  Already done.

9           MS. CLARK:  There you go.

10           DR. MURRAY:  I just wanted to point out one 

11 thing.  I'm sure that Don probably knows this, as 

12 well.  But there was a lot of frustration by scientists 

13 who wanted to quickly get in and do some of the 

14 ephemeral assessments before the oil hit or as the oil 

15 was coming up in the deep sea, that they could not get 

16 access because it was basically off limits.  

17           So part of the process that the Ocean Council 

18 can think about is how do you allow the best science to 

19 get done, at the same time realizing there are 50 

20 vessels out there, there are helicopters flying, it's 

21 dangerous, instead of just saying no.  We do need to do 

22 these scientific studies.
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1           MS. CLARK:  Thank you.  I think that is a 

2 great point.  I think I have gone through this.  I will 

3 just say if implemented, this would improve our 

4 knowledge, encourage innovation, and maximize our 

5 potential for effective recovery.  

6           In turn, this knowledge gap again would 

7 inform our decisions when we are talking about -- or 

8 closing this knowledge gap would inform our decisions 

9 when talking about offshore drilling.

10           I would like to shift gears from science and 

11 the environment to discussing the economic impacts from 

12 the Deepwater Horizon oil spill.  

13           The oil spill directly and indirectly 

14 impacted the region's economy.  It impacted fishermen, 

15 the seafood industry, restaurants, tourism, the oil 

16 industry, real estate, government revenues, and many 

17 other local businesses.

18           Direct losses, direct claims for economic 

19 losses are being assessed through the Gulf Claims 

20 Facility.  This is the facility that is being 

21 administered by Ken Feinberg.

22           CO-CHAIR GRAHAM:  There was an initial $20 
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1 billion -- 

2           MS. CLARK:  $20 billion.

3           CO-CHAIR GRAHAM:  -- which was, I understood, 

4 intended primarily for emergency compensation.  Is 

5 that -- is that 20 billion also the source of the 

6 funding for the Gulf Coast Claims Facility?

7           MS. CLARK:  It is the only source for the 

8 Gulf Coast Claims Facility.  The emergency funding 

9 was -- the way it was working, quickly, is the 20 

10 million will be provided over three years -- 20 

11 billion, excuse me, over three years.  

12           In the first six months, people could apply 

13 for emergency awards or claims without forfeiting their 

14 right to sue.  And then as of November 23rd, they were 

15 going to be then offered a final settlement, which then 

16 they would waive their right to sue BP directly.  And 

17 that settlement would be through the Claims Facility.  

18           I believe that the November 23rd deadline was 

19 lifted, and people can still continue to claim 

20 emergency funds without giving up their right to sue.  

21 But all of that money, that 20 billion, is going toward 

22 long-term claims and emergency claims.
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1           MR. GARCIA:  I think we should take note of 

2 one fact, which is that the Gulf Coast Claims Facility 

3 exists for one reason, and that is that BP has very 

4 deep pockets.  They weren't required to do this.  

5           If BP did not have those deep pockets, you 

6 would have a lot of people who are either not going to 

7 be compensated, or would have to wait a very long time 

8 for that claims process by filing a lawsuit to resolve 

9 itself.  

10           And so it goes back to the earlier 

11 discussions we had about the need for a very rigorous 

12 process up front, before drilling commences, so that 

13 you don't find yourself in a position where citizens 

14 like the hotel owners, restaurant owners, fishermen, 

15 are left to fend for themselves in state courts and 

16 federal courts.

17           MS. CLARK:  Thank you, Commissioner Garcia.  

18 I think that is a great point.  I think throughout 

19 these impacts, we have to keep in mind if this had not 

20 been BP, where we would be.  

21           What remains is a sizable loss of consumer 

22 confidence in Gulf seafood and in Gulf tourism.  This 
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1 indirect economic loss, if quantifiable, is not legally 

2 compensable under the Oil Pollution Act.

3           CO-CHAIR GRAHAM:  Excuse me, Kate, but going 

4 back to the Gulf Coast Claims Facility and its initial 

5 use for emergencies, when we visited the region, we 

6 were getting varying assessments of how effective that 

7 process had been.  

8           Do you have any comment?  Should we say 

9 anything about we think this worked in an acceptable 

10 manner, or that it demonstrated there were some reforms 

11 that are needed to make it work satisfactorily?

12           MS. CLARK:  The staff has not spent -- well, 

13 I know how the claims facility is functioning.  We have 

14 not spent a lot of time analyzing whether or not it's 

15 working well, although we have heard from a lot of 

16 people their frustrations about timely payments and 

17 different decisions that Feinberg is making.  

18           Again, I think that given that it's an 

19 unusual circumstance, and one that would not 

20 necessarily be protocol in the future, it was not a 

21 focus of our research.

22           CO-CHAIR GRAHAM:  I think there should be an 
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1 area somewhat like studying the long-term impacts of 

2 the -- on the oceans of this, that we might recognize 

3 this is an issue, but say that at this point in time, 

4 it's not ripe for a full evaluation, but suggest that 

5 somebody look at this when it is ripe, so to inform 

6 future claims issues such as this.

7           MS. CLARK:  Thank you.

8           CO-CHAIR REILLY:  Doctor Boesch and I met 

9 with Vietnamese fishermen when we were in the Gulf, and 

10 discovered that they are having to live on hundred-

11 dollar food vouchers provided by Catholic Relief.  Why 

12 should they not be eligible for Feinberg money?  

13           MS. CLARK:  In many instances, they are, if 

14 they have the proper paperwork to file.

15           CO-CHAIR REILLY:  What are we talking about?  

16           MS. CLARK:  Like any -- I guess like any 

17 claims process, you would provide your income 

18 statements, your records, tax records, things like 

19 that, and you have to prove a loss.

20           CO-CHAIR REILLY:  And you have to, I suppose, 

21 hire lawyers, and you have to have had these records 

22 already.  And if you were a subsistence fisherman, you 
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1 might not have them?  

2           MS. CLARK:  Subsistence fishing is another 

3 area of the Claims Facility.  They are handling 

4 subsistence fishing claims.  I'm not sure what the 

5 standard of proof is.

6           DR. BOESCH:  Mr. Chairman, I think in 

7 reflection of that visit we had, both, I had the 

8 pleasure of accompanying both of you there, and I 

9 understand focusing on our recommendation we will get 

10 to in a minute, but I think it's very important in this 

11 discussion of economic impacts, we make sure that we 

12 are aware of and sensitive to that these impacts were 

13 far more economic, and that they, in many ways, as we 

14 learned, affected social structure in very troubling 

15 ways.  

16           It affected communities and families and 

17 things of this sort in more ways than just dollars and 

18 cents.  And I think we should reflect that in our 

19 chapter in this part of our report.

20           MS. ULMER:  Mr. Chairman, I might just note 

21 for a moment, going back to the Exxon Valdez, it took 

22 over 20 years for private litigants with economic 
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1 claims to get their claims settled.  When they were 

2 settled, they were settled at a mere fraction of the 

3 real cost to the individuals and businesses throughout 

4 the Alaska coastline that were impacted by the Exxon 

5 Valdez spill.  

6           And I'm thinking about that in the context of 

7 Terry Garcia's comment about what would we be talking 

8 about today if this wasn't a spill caused by a company 

9 with substantial assets.  And if we continue our 

10 preoccupation as a nation of protecting interests that 

11 can't necessarily be held accountable when you have 

12 things like the limit on liability that we have, by 

13 matter of public policy, adopted.  

14           In a strange sort of way, America has 

15 privatized the profits off of public resource.  And 

16 yet, we have socialized the risks of a private 

17 business.  Because if BP couldn't pay, you know who 

18 would be paying.  We would be paying, taxpayers, or no 

19 one would be paying.  

20           And those Vietnamese shrimpers, or anybody 

21 else in the Gulf, would be left, as many of the victims 

22 as the Exxon Valdez oil spill were left, with big holes 
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1 in their lives and in their businesses.  

2           So I think it's an important moment for us to 

3 reflect on and make recommendations to Congress on what 

4 we really think is fair.

5           MS. CLARK:  Thank you.  I will --

6           DR. BOESCH:  Take care of that, will you?

7           MS. CLARK:  I will.  In the interest of time, 

8 I will read the recommendation.  I will discuss the 

9 benefits of the recommendation as the staff sees it.  

10           And while these direct impact issues are 

11 certainly formidable and important, there is this issue 

12 of indirect impacts.  

13           And the recommendation from the staff is that 

14 in the aftermath of a spill of national significance, 

15 that government and the responsible parties should 

16 consider restoration of consumer confidence, if deemed 

17 necessary, as an appropriate place to allocate funding 

18 when calculating fines and settlements.  

19           In this instance, it was Gulf tourism and 

20 seafood.  A large spill on another coast or in another 

21 water body could be something else.  But what we did 

22 see here was a large loss.
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1           CO-CHAIR REILLY:  Can we do this as an 

2 amendment to OPA?  

3           MS. CLARK:  This doesn't have an amendment to 

4 any regulation.  This would be when considering 

5 settlement money -- 

6           CO-CHAIR REILLY:  Just settlement?  

7           MS. CLARK:  -- this would be used to add in.

8           CO-CHAIR REILLY:  But in the absence of 

9 settlement, there would be no legal entitlement?  

10           MS. CLARK:  Yes.  I think that -- I know the 

11 Commissioners have recognized the importance of this 

12 issue, as does the staff.  We have wrangled with this.  

13           The issue that you face, if you make it a 

14 regulatory issue, is the ripple effect of indirect 

15 impacts and how to quantify them and where they stop.  

16 So we recognize that this recommendation needs some 

17 explanation, and maybe needs some more boundaries.  I 

18 don't know.

19           CO-CHAIR REILLY:  Feinberg solicited a legal 

20 memorandum.  I remember when he asked for it, received 

21 some news on ripple effects, or what was called 

22 indirect effects.  What was the upshot of that?  Do you 
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1 know?

2           MS. CLARK:  So BP's -- by setting up the 

3 Claims Facility, BP's goal is to keep claims out of the 

4 courts.  It's in their best interests.  So what 

5 Feinberg did is he hired a tort specialist to analyze 

6 how far these claims might go.  

7           And, you know, his primary goal is to assess, 

8 you know, the risk of where he might go to court or not 

9 go to court, and pay those fines accordingly.  That is 

10 my understanding of what he did.  

11           He did lift -- under extreme pressure from 

12 DOJ that came out of Florida, he did lift the 

13 geographic proximity rule on compensation, which 

14 initially had said that you have to be directly 

15 impacted by the spill.  The considerable indirect 

16 impacts that we have seen, he was pressured to lift 

17 that in mid September by a letter from DOJ, which he 

18 did.  

19           At that point, he hired the tort specialist, 

20 because this, obviously, creates a very large issue of 

21 where these effects stop.

22           CO-CHAIR REILLY:  And the conclusion of the 
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1 tort specialist?

2           MS. CLARK:  I would have to get back to you 

3 on that.

4           CO-CHAIR REILLY:  Okay.  Thanks.

5           DR. BOESCH:  Some of these -- BP has, in 

6 fact, made payments to some of the states to deal with 

7 some of these issues, the monitoring, safety monitoring 

8 and marketing issues.

9           MS. CLARK:  Yes.  BP has paid millions of 

10 dollars to both Florida and Louisiana, at their 

11 request.  I know that Alabama also has a pending 

12 request.  I believe the total is 68 million for 

13 tourism.

14           DR. BOESCH:  Is there more to do that we are 

15 recommending?

16           MS. CLARK:  I'm not sure that anybody knows 

17 if more money is required at this point.  So the money 

18 has been given out.  The states plan to use that money 

19 to do further testing and marketing.  

20           What I'm hearing from them right now, when 

21 asked if they think that that is enough, they said they 

22 don't know.  They will have to see what the next season 
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1 brings.  They will have to see if people actually do 

2 come back to Gulf seafood.  

3           You hear, when you talk to them, they say 

4 recovery of what money we lost is great, but if the 

5 consumers don't come back, then, you know, we have to 

6 continue to push the product.

7           DR. BOESCH:  For the record, we should 

8 indicate that this Commission has actually done that, 

9 had Gulf seafood here in Washington.

10           DR. MURRAY:  As well as in the Gulf.

11           MR. GARCIA:  This is another one of those 

12 gaps.  We have a law that allows us to assess and then 

13 to provide redress for injury to a region's natural 

14 resources, but we don't have a way of compensating a 

15 region for losses to its economy.  That is what you are 

16 seeing here.

17           MS. CLARK:  That's right.

18           CO-CHAIR GRAHAM:  This happy anomaly that the 

19 perpetrator of this happened to be one of the 

20 wealthiest corporations in the world might be worth 

21 commenting about.  What would have been the situation 

22 had it been someone other than a BP?  
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1           For instance, maybe the people of in these 

2 affected areas need to think about should they buy 

3 insurance against these events if the responsible party 

4 is not able to cover the loss.

5           DR. MURRAY:  Or maybe the company should buy 

6 the insurance.

7           CO-CHAIR GRAHAM:  I'm trying to think of an 

8 area where you might possibly be able to place specific 

9 responsibility.  But as a general rule, this is to 

10 cover situations like hurricanes or floods or tornados, 

11 earthquakes that don't have any human -- 

12           DR. MURRAY:  They don't typically have a 

13 perpetrator.  Here we do have one.  I would think that 

14 the insurance should be required of the perpetrator.

15           MS. BEINECKE:  This goes back to yesterday's 

16 conversation about liability.  The nation, in many 

17 respects, is fortunate that it was such a deep pocket.  

18 It would be good to have a chart in the report sort of 

19 itemizing what money BP put out there for all of these 

20 things that they weren't required to, and where the 

21 communities would be without that resource, and then 

22 how we have a series of recommendations that gets just 
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1 directly to that, because that is a very serious issue.

2           CO-CHAIR GRAHAM:  And where you have had a 

3 public policy that limits the perpetrator's 

4 responsibility.  Exactly.

5           MR. GARCIA:  But, again, as Fran and I were 

6 pointing out, it really underscores the importance of 

7 making sure that whatever permitting process is put 

8 into place as a result of this, that it's very robust 

9 and that it's designed to ensure that if companies are 

10 going to engage in this risky enterprise, that they 

11 have the capacity to do it, and to do it safely, and if 

12 something goes wrong, the ability to respond 

13 effectively.  

14           Because otherwise, there is no guaranty that 

15 you will have BP or a BP-like company standing behind 

16 the next incident.  It could be, as we said yesterday, 

17 Acme Oil Company, or someone with much less 

18 wherewithal. 

19           CO-CHAIR REILLY:  We have recommended, have 

20 we not, or are considering recommending an increase in 

21 the Oil Spill Liability Fund.  But, of course, it 

22 wouldn't go very far relative to the kind of monies 
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1 that BP has laid out here.  Is it capped at $2 billion, 

2 I remember.

3           MS. CLARK:  2.4.

4           CO-CHAIR REILLY:  Okay.  I think we need to 

5 move along.

6           MS. CLARK:  Great.  Thank you for that 

7 discussion.  Just to follow up, if this were 

8 implemented, it would certainly ensure that funds were 

9 available to sustain these markets, and that while 

10 individuals and businesses, I will just reiterate, can 

11 recuperate financial losses, this does not change the 

12 fact that consumer and market shares have been lost.  

13           I would now like to talk about the third area 

14 of impact, and my fourth recommendation to the 

15 Commission, and perhaps the most underserved area of 

16 impact under the Oil Pollution Act, and that is human 

17 health.  

18           The oil spill mentally and/or physical 

19 impacted people around the Gulf.  It impacted response 

20 workers, communities, families, adults and children.  

21 Many Gulf residents report adverse health effects 

22 related to chemical exposure and stress in the wake of 
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1 the BP oil spill.  

2           Given the scale of the response and the need 

3 to enlist local help, which was unusual, many response 

4 workers were not screened for pre-existing conditions 

5 before being put to work.  While there is concern that 

6 screening could hinder a timely response in a situation 

7 where time is of the essence, response workers were 

8 already required to undergo training and basic 

9 enrollment procedures, such that a quick medical screen 

10 would not substantially increase the administrative 

11 burden.  

12           Regarding long-term monitoring of worker 

13 health, the National Institutes of Health is presently 

14 undertaking a comprehensive study of over 55,000 

15 response workers, or half the workers involved in the 

16 response efforts.  

17           This work and other human health studies 

18 concerning Deepwater Horizon oil spill will be 

19 significantly hampered by the lack of baseline data.  

20           Insufficient or delayed government action 

21 impeded accurate research of potential public health 

22 effects.  I should mention that part of that delay is 
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1 because it's not required under the Oil Pollution Act.

2           CO-CHAIR REILLY:  With respect to cleanup 

3 workers, you might amplify, as you have done for me, we 

4 are not talking about physicals before people go out on 

5 the beaches?  

6           MS. CLARK:  No.  We are talking about medical 

7 questionnaires.  It makes it very difficult if people 

8 now claim that they have some kind of respiratory 

9 problem if you didn't have some kind of baseline 

10 questioning, like do you have a heart problem, high 

11 blood pressure, things like that.  It makes it 

12 difficult to tease out -- 

13           CO-CHAIR REILLY:  Thank you.

14           MS. CLARK:  -- where these issues began.  

15 Further, adequate funding and resources were not in 

16 place to deal with claims of physical and mental 

17 illness among Gulf Coast residents.  

18           The National Contingency Plan, and this is 

19 the framework used to respond to oil spills under the 

20 Oil Pollution Act, contains no specific guidance for 

21 responding to public health impacts of an oil spill or 

22 hazardous substance releases, much less any systematic 
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1 long-term monitoring of health effects resulting from 

2 an oil spill.  

3           We have heard from citizens around the Gulf 

4 who allege that they have had health problems that 

5 result from or were exacerbated by the spill, response 

6 actions, or the resulting struggles inflicted on the 

7 region.  

8           Whether or not these health concerns are 

9 warranted does not change the perception among some 

10 that government is not and has not been responsive to 

11 such concerns.  

12           Sorry about that.  Next slide.  This leads me 

13 to my fourth and last proposed recommendation from the 

14 Commission staff, that the Environmental Protection 

15 Agency should amend the National Contingency Plan to 

16 add distinct plans and procedures to address human 

17 health impacts during a spill of national 

18 significance.  

19           With respect to worker health and safety, 

20 existing authorities should be strengthened and ensure 

21 consistent application of medical screening and 

22 surveillance procedures to formal response contractors 
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1 and citizen responders.  

2           There is a nuance in there, that, in general, 

3 in smaller spills, contractors are brought in that 

4 already have experience in cleaning up oil spills and 

5 are medically screened to do so.  In this instance, so 

6 many people were required to address and respond to 

7 this spill that they were hiring local everyday 

8 citizens, and this is where the issue begins.  

9           Regarding public health, a medical service 

10 protocol should be incorporated.  Provisions should 

11 also be made for long-term monitoring of health effects 

12 for cleanup workers and affected citizens alike. 

13           CO-CHAIR REILLY:  The only thing I would say 

14 with respect to long-term monitoring of health effects, 

15 that is structurally a little difficult to see how that 

16 is financed, particularly, if there is a settlement.  

17 Beyond that, that is very expensive, if you are talking 

18 about a reasonably significant population long term 

19 depending on what it is you do.  But usually you would 

20 give an annual physical and blood test and a whole 

21 range of reviews annually.  

22           I would suspect that we need to be more 
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1 careful maybe to narrow that to exactly what we mean by 

2 it, and if it's long term, how it's meant.

3           MS. CLARK:  Great.  Thank you.

4           MS. BEINECKE:  I would like to comment on 

5 this.  I think we all traveled to the Gulf and heard 

6 repeatedly from local citizens their concern about 

7 exposure.  They are concerned about their exposure to 

8 the oil, their possible exposure to toxic impacts of 

9 dispersants.  Whether or not they were actually 

10 exposed, the uncertainty is what really pervaded, I 

11 think, every conversation we had with people in the 

12 Gulf.  

13           So I think it is so critical to set up a 

14 protocol so that the public can be confident in the 

15 data they are getting.  Those protocols weren't set 

16 up.  The EPA responded actually quite quickly and set 

17 up monitoring.  But I think there was a continuing 

18 problem on the physical exposure.  

19           And then the mental health concerns continue 

20 to this day.  And, I think, you know, if you continue 

21 to read any of the news reports from the Gulf or listen 

22 to the radio, this is an ongoing concern which really 
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1 just -- perhaps part of it is the aftermath of the toll 

2 that Katrina left on the region, and then having this 

3 added on top of that.  

4           But this is -- we have looked at the Gulf of 

5 Mexico as a region that has just been hammered with so 

6 many impacts from so many activities, whether they are 

7 natural disasters or human-caused disasters, as this 

8 was, and realize emphasizing what the toll was on human 

9 health is a very important dimension of this, because 

10 it will, in many ways, have the longest-lasting effect 

11 on the psyche of the people.  

12           I think these recommendations are really, 

13 really important ones, being able to highlight this, if 

14 this requires both an amendment to the National 

15 Contingency Plan, but looking back at what OPA actually 

16 addresses.  Because, as we know, it was drafted really 

17 responding to Exxon Valdez, which was in a very 

18 different part of the country, many different issues, 

19 and ensuring that OPA, as enacted, actually covers the 

20 range of issues that we have experienced here I think 

21 is really important.

22           MS. CLARK:  Thank you, Commissioner 
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1 Beinecke.  I will close in saying that this 

2 recommendation would ensure timely collection of 

3 crucial human health baseline data.  The lack of basic 

4 medical information that could have been collected on a 

5 one-page medical questionnaire limits the ability to 

6 make accurate conclusions regarding long-term physical 

7 health impacts.  

8           It would also create a prepared and 

9 integrated public health response mechanism.  Lastly, 

10 it would ensure that citizens physically or mentally 

11 affected by the oil spill disaster receive adequate 

12 attention, diagnosis and treatment.

13           CO-CHAIR REILLY:  May I ask, does the 

14 Stafford Act contemplate any of this?  

15           MS. CLARK:  The Stafford Act, under Response 

16 Action 80, thank you, Claire, has a human health 

17 response provision.  We believe that there are parts of 

18 that emergency response provision that are useful in 

19 this instance.   

20           We don't believe that they should be enacted 

21 together.  That would require a clash of authorities, 

22 essentially, and set up a lot of conflict in terms of 
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1 command structure and carrying out the response.  

2           What we are recommending is that useful 

3 portions of that emergency response function be 

4 transport -- be put underneath the National Contingency 

5 Plan so that you keep the authority structure in place.

6           CO-CHAIR REILLY:  Thank you.

7           CO-CHAIR GRAHAM:  That last comment may have 

8 some applicability to another subject we talked about 

9 yesterday, and that is, how do you integrate local 

10 officials in doing things that are truly local?  

11           I recognize that things like the skimmers, et 

12 cetera, are going to be nationalized.  But the things 

13 that happen in the direct community, to have those 

14 managed by a federal authority I found not to be very 

15 efficient or sensitive to local needs.  

16           So maybe that might be another area of the 

17 Stafford Act that we could look at, see if not the Act 

18 itself but some of the learning that we have had under 

19 the Act could be inserted into the Oil Pollution Act.

20           MS. CLARK:  Thank you.

21           CO-CHAIR GRAHAM:  Are there any other 

22 comments?  If not, we are going to break for lunch.  We 
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1 will reconvene in one hour at 1 o'clock.

2           CO-CHAIR REILLY:  Very nicely done.

3           MS. CLARK:  Thank you very much.

4           CO-CHAIR GRAHAM:  Kate, let me congratulate 

5 you and, through you, your whole staff.  It's just 

6 very, very impressive and reassuring to see the quality 

7 of the work that's been done here.

8           MS. CLARK:  Thank you.  Claire Bonridge and 

9 Adam Benton have worked very hard in this instance.  

10 Thank you very much.

11           CO-CHAIR GRAHAM:  The pelican has thanked 

12 you.

13           MS. CLARK:  I should add Sarah Rubin to that.

14           CO-CHAIR GRAHAM:  What is that?

15           MS. CLARK:  I should add Sarah Rubin to the 

16 list of people who have worked very hard on this.

17           CO-CHAIR GRAHAM:  Thank you.

18           (Thereupon, there was a lunch recess taken at 

19 11:59 a.m.)

20           (Thereupon, the proceedings were resumed at 

21 1:01 p.m.)

22           CO-CHAIR REILLY:  Good afternoon.  We will 
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1 resume our day two of deliberations.  And we will begin 

2 to address the subject of recovery and restoration in 

3 the Gulf, and we will have opening remarks from 

4 Professor Boesch.

5           DR. BOESCH:  Thank you very much.  While 

6 Americans were shocked by the scale, duration and 

7 devastation potential of the Macondo well blowout, the 

8 attention of the incident focused on the region made us 

9 well aware of the long-term environmental tragedies 

10 that are well under way in the Gulf of Mexico.  

11           Some of these, in part, are attributed to 

12 extraction and associated chemical industries.  For 

13 example, over 1800 square miles of wetlands have 

14 disappeared through the last century, to day an area 

15 the size of the State of Delaware, a so-called dead 

16 zone in the northern Gulf over the last 30 to 40 years, 

17 an area that lacks oxygen near the sea floor.  

18           Virtually every summer, this past summer, it 

19 extended over 7200 square miles, and to use the state 

20 scale, a size just slightly smaller than the state of 

21 Massachusetts.  So this area has already some very 

22 large and substantial environmental challenges.  
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1           Every year this attendant degradation of the 

2 coastal environment and the offshore environment exacts 

3 a toll, frankly, greater than our worst fears about the 

4 impacts of this oil spill.  This is occurring every 

5 year.  

6           The spill provided us both a wake-up call, 

7 drawing attention to the complex interaction of fossil 

8 fuel production, river management, commerce up 

9 America's great river, industrial agriculture in the 

10 heartland, hurricane risks, fishing, and climate change 

11 that have conspired to produce chronic threats of 

12 ongoing degradation, and an opportunity not only to 

13 repair the damage of this oil spill, as we discussed 

14 earlier with respect to the Natural Resource Damage 

15 Assessment, but to restore the internationally 

16 significant ecosystems by addressing the systemic 

17 problems that are causing these tragedies that I have 

18 referred to.  

19           The opportunity is presented, again not just 

20 to damages due to the oil spill, but also to reverse 

21 the trend and improve the degraded condition that 

22 exists and makes the systems that much more resilient 
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1 to future changes, future impacts of activities such as 

2 this going forward.  

3           Eric Roston of our staff will review the 

4 findings and recommendations regarding restoration and 

5 recovery.  The focus will be on environmental 

6 restoration and less on recovery from the acute 

7 economic impacts that we discussed earlier, which are 

8 the subject of compensation from the Gulf Coast 

9 Restoration Fund and other legal means.  

10           Fortunately, we can frame our recommendations 

11 in the context of several efforts that are already 

12 underway.  We are not working from a blank slate.  

13 Restoration plans for wetlands and barrier islands in 

14 Louisiana and Mississippi, and for the amelioration of 

15 hypoxia, these are these low oxygen conditions on the 

16 shelf, are already quite mature, have been developed 

17 over a number of years.  

18           Right now, what are lacking are the potential 

19 the political commitments and resources to execute 

20 these plans.  

21           Secondly, during the oil spill, President 

22 Obama charged Secretary of the Navy Ray Mabus, a former 
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1 Mississippi governor, to prepare a proposal for spill 

2 restoration and recovery, post-spill restoration and 

3 recovery.  And, in September, I think we saw Secretary 

4 Mabus delivered an extensive -- after an extensive 

5 listing to have delivered a thoughtful report which 

6 provides a comprehensive perspective on addressing 

7 these pre-existent ecosystem challenges.  

8           And he recommended that Congress direct a 

9 significant portion of the fines and penalties that may 

10 be recovered under the Clean Water Act for these 

11 purposes.  As we know, members of Congress from the 

12 region have suggested that the significant portion 

13 should be as much as 80 percent of those fines and 

14 penalties.  

15           So there may be a means, as well as a way, to 

16 begin, in a more earnest way, in this restoration 

17 task.  

18           The President, as we know, signed an 

19 Executive Order establishing a Gulf Coast Ecosystem 

20 Task Force headed by another native of a Gulf Coast 

21 state, Lisa Jackson, Administrator of EPA, to 

22 coordinate the efforts of that purpose.  And Secretary 



NATIONAL OIL SPILL COMMISSION MEETING
CONDUCTED ON FRIDAY, DECEMBER 3, 2010

888.433.3767 | WWW.PLANETDEPOS.COM
PLANET DEPOS

36 (Pages 141 to 144)

141

1 Mabus recommended a longer-term structure in order to 

2 begin this task, to undertake this task.  

3           Also, when the oil was still flowing from 

4 Macondo well, the President signed another Executive 

5 Order creating within his administration a National 

6 Oceans Council.  This is a body that is meant to pull 

7 together within the Executive Branch and government to 

8 develop a coherent National Oceans Policy, and apply a 

9 career National Oceans Policy.  

10           Among the recommendations for that policy are 

11 what is commonly known -- become commonly known as 

12 coastal marine spacial planning, in which we, as a 

13 nation, could find ways to reconcile conflicts that 

14 exist within our uses of our national ocean, and to 

15 make our use more beneficial in the long run and 

16 sustainable to achieve those results.  

17           This provides -- this new framework provides 

18 an opportunity for efforts to restore the resilience of 

19 offshore environments, which are under complete 

20 responsibility of the federal government.  And, indeed 

21 as Commissioner Garcia mentioned earlier, it is these 

22 environments that receive the bulk of the oil.  
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1           Although we fully don't know the impacts yet, 

2 these provide opportunities that go beyond physical 

3 restoration, managing these environments and resources 

4 in a more sustainable way going forward.  

5           So as the nation and the region addresses 

6 these restoration challenges, it is essential that our 

7 efforts are both effective and efficient.  They must 

8 address the root causes, rather than just the 

9 collection of piecemeal palliative projects, and they 

10 must be guided by the best science and engage 

11 substantial public input.  

12           So Mr. Roston will now provide an overview of 

13 our thoughts and resulting staff research and 

14 deliberations with the subcommittees of this Commission 

15 on the issue of restoration.

16           MR. ROSTON:  Thank you.  Good afternoon.  

17 Thank you for inviting staff to participate in this 

18 forum.  

19           In his June 15th remarks about the oil spill 

20 to the Oval Office, President Obama cast the incident 

21 in war-like terms.  He spoke about a battle being 

22 waged.  He spoke about mobilizing equipment and 
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1 technology.  He spoke about battle plans.  

2           If you look at this satellite image which was 

3 taken on May 24th, the attack is clear and present.  

4 But what this image calls into question, to carry on 

5 the President's metaphor, is the defense.  Now, there 

6 are many kinds of defense, many of which you have heard 

7 about in previous presentations in previous hearings.  

8           What we see in this image from this height is 

9 not a particularly wide battlefield.  The land to the 

10 northwest of the spill is southern Louisiana, the 

11 bird's foot, as it's called.  If you look at this vein, 

12 from this perspective it looks like a vein, is the 

13 Mississippi River.  

14           This is not the picture of a healthy river 

15 delta, one that continuously replenishes and rebuilds 

16 itself, that protects land and defends communities 

17 behind it.  Why that is the case and what can be done 

18 to provide better defense is one of the topics that I 

19 would like to discuss today.  

20           The Gulf of Mexico is vast, bordering three 

21 countries.  47 estuaries sit off the Gulf.  The 

22 Mississippi and the Atchafalaya River is pouring 
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1 two-thirds of its total inflow.  U. S. tidal shoreline 

2 stretches more than 17,000 miles.  It is a complicated 

3 place with complicated issues, made much more so by the 

4 Deepwater Horizon disaster.

5           Consequently, the potential topics of this 

6 presentation are vast.  As you can see from the 

7 contents list on the left, staff has made a decision to 

8 focus on what might be called the challenges of 

9 greatest magnitude.  

10           Much of the Gulf, about two-thirds of the 

11 Gulf, is a geography composed of barrier islands with 

12 sporadic wetlands.  There are similar themes in the 

13 creation of the issues experienced in Florida, Alabama, 

14 Mississippi, Texas.  There are similar geographies.  

15 There are similar solutions to many of their problems.  

16           If you survey the issues and the restoration 

17 needs of these states, sometimes they look very 

18 similar.  Beach nourishment is a major issue in 

19 Florida, Alabama, southern Texas.  Economies in these 

20 states hinge on their tourism industries, fishing 

21 industries, and those interests often guide the 

22 restoration needs.  
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1           I had prepared a swing through the Gulf  

2 overview.  But in the interest of time, I'm going to 

3 pass by some of these slides and focus, so that we can 

4 come back to them later in discussion.  We can get to 

5 the discussion faster.  

6           Now, resilience, the word resilience has 

7 become something of a buzzword in the last couple of 

8 years.  I believe it's still on the ascent.  We will be 

9 hearing much more of it.  It's becoming a political 

10 word.  But it's a good word and it's a ground word, and 

11 that is worth keeping in mind.  

12           An early study from 1973 that brought rigor 

13 to the scientific ecological consideration to the word 

14 resilience is this paper from a Canadian ecologist 

15 named C. S. Holling.  He distinguishes two kinds of 

16 systems, resilient and stable or dynamic and static.  

17 You can call it different things.  

18           Part of what he argues is that because of 

19 kind of habits of mind from engineering, from the 

20 physicists of the 19th century, we tend to apply 

21 mechanical habits of mind to living systems.  And if 

22 you -- what defines stable systems is an equilibrium.  
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1 You want it to do the same thing and do it over and 

2 over again with great reliability.  

3           With resilient systems, you want something 

4 else.  You don't need that equilibrium.  You want it to 

5 persist.  And that is the definition of resilience, the 

6 capacity to persist.  

7           And in achieving that goal of persistence, 

8 there is much more variability.  In some ways, this is 

9 just a complicated way of talking about the difference 

10 between living systems and human mechanical systems.  

11           Holling ends the paper by saying the 

12 resilience and stability viewpoints of behavior of 

13 ecological systems can yield very different approaches 

14 to the management of resources.  The resilience 

15 framework can accommodate the shift of perspective for 

16 it does not require a precise capacity to predict the 

17 future, but only a qualitative capacity to divide 

18 systems that can absorb and accommodate future events 

19 in whatever unexpected form they may take.  

20           Now, what I want to try to do for you today 

21 is assemble a big picture, a picture of a resilient 

22 system that has many new static stable elements in it.  
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1 And in a way of framing the pool of potential 

2 recommendations you might discuss, I want to break down 

3 the system into some variables, into some sort of 

4 planes of potential conflict.  

5           There are many interests in the Gulf.  There 

6 are federal interests in the Gulf, and there are state 

7 interests in the Gulf.  There are interests in the Gulf 

8 among the five states and among factions, collections 

9 of those individual states.  And there are potential 

10 conflicts among coastal issues and marine issues.  

11           What I just described are nine variables.  

12 And those variables, you can imagine yourself at a 

13 control panel and these are the gauges, and you can 

14 turn it up or turn it down.  That is just -- that has 

15 been my working image of how to make sense of so many 

16 complicated issues.  

17           Again, we can return to these upon request.  

18 But I do want to move through the slides and get to the 

19 recommendations, which are at the end.  

20           Again, as a -- just in terms of the simplest 

21 explanation of why I'm focusing on what I'm focusing on 

22 are issues of scale.  These are the issues of largest 

148

1 scale.

2           And focus here on Louisiana, I'm going to 

3 talk a little bit about history.  And what we found on 

4 staff is that by understanding history, the Commission 

5 might come to some conclusions about what has been 

6 done, what has not been done, and, consequently, what 

7 recommendations might be for future actions.  

8           So technically, the Mississippi River begins 

9 at Lake Itasca, about 2300 miles to the north of the 

10 Gulf.  And this is neat.  I think there may not be a 

11 better word for it.  It's neat what happens, is that it 

12 rains over the Rocky Mountains and the water flows into 

13 the system, loosens soil and rock along the way.  

14           The same thing happens along the Appalachian 

15 Mountains.  And feeders from 31 states converge on the 

16 Lower Mississippi Valley and flow past New Orleans on 

17 the Atchafalaya River.  

18           And in Washington, probably a day doesn't 

19 pass in Washington when you turn a corner, look down an 

20 avenue, and you see the Washington Monument.  The 

21 Washington Monument is made with stones taken from all 

22 of the different states.  That is one thing, part of 
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1 its great symbolism.  

2           Louisiana, because it's composed of material 

3 from all of the rest of this great basin, you can argue 

4 that Louisiana is the Washington Monument of the river 

5 delta.  

6           So again, I want to emphasize the national 

7 scale of problems here.  It's not only rain that comes 

8 down.  It's sediment that comes down.  It's sediment 

9 that forms the -- has formed, historically, the land of 

10 the delta.  Sediment is coming down less and less, and 

11 that is because in the middle of the last century, 

12 there were a number of major dams built, particularly 

13 in the Missouri River Basin.  

14           This has dramatically brought down the levels 

15 of sediment coming down into the Gulf, down from about 

16 125 million metric tons before the dams to about 25 

17 million metric tons today, if even that much.  It's not 

18 being used to rebuild and replenish the delta.  It's 

19 being pushed out into the Gulf, basically being 

20 wasted.  

21           And one function of levying the river as much 

22 as we have is that you lose this natural flood plain.  
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1 You lose -- the more water that is in the riverbed, the 

2 more sediment load.  It increases exponentially 12 

3 times.  

4           So if you levy the river and you prevent this 

5 flooding, that is -- the flooding is a time when there 

6 is the richest amount of sediment in the river.  So 

7 that is another way that we are inhibiting the system.  

8           John Barry appeared at our September hearing 

9 on these topics, and he addressed fellow Americans, I 

10 guess, in the north.  He said:  If people in the 

11 Dakotas, Nebraska and Missouri understood that their 

12 profits and even their safety have endangered the lives 

13 and property of people in the Gulf, they would support, 

14 rather than oppose, national policy to help the Gulf.  

15 They would see it as a responsibility and not a 

16 handout.

17           Before we go on to the next slide, one 

18 question I had, in the course of my research, was it's 

19 very -- it's very easy to get Louisianans to talk about 

20 these problems.  But what about people who are found 

21 elsewhere in the country?  What attracts other 

22 Americans to think about this, as Americans are now 
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1 being asked to think about this?  

2           And what we found is that trying to make a 

3 difference in the Gulf is not a birthright.  For 

4 example, Paul Kemp is a former LSU professor, now the 

5 Vice-President of the Audubon Society, he grew up on 

6 Long Island, and spent summers sailing and exploring 

7 the fringe marshes of Great South Bay along the 

8 southern shore.  

9           He told us that these experiences had primed 

10 him for a college-age awakening to a marsh environment 

11 that was much larger than the one he was used to, and 

12 that is the Mississippi Delta wetlands.  

13           And on a Commissioner trip to New Orleans, he 

14 was asked, sort of at the end of an interview, kind of 

15 casually:  Why do you do this for a living?  And he 

16 said something very interesting that I ask you to take 

17 note of, and that I ask people watching to take note 

18 of.  

19           What he said was:  I fell in love with the 

20 system.  When I came to Louisiana, he added in a later 

21 interview, I saw this expanse, that you could just get 

22 lost in it, it's so full of life.  I saw it was 
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1 threatened, as if a decision had been made to destroy 

2 it, and end of quote.  

3           People tend to be more sensitive to active 

4 attempts to kill something or someone than they are to 

5 benign neglect.  What Kemp and many others see is that 

6 benign neglect is stripping, literally in the case of 

7 marsh canals, valuable land and ecosystems from the 

8 face of the country.  

9           I won't dwell on this, but just more about 

10 the sort of invisible daily kind of activity of how the 

11 basin holds this all together.  This blue area -- 

12 sorry -- above Tennessee, this is a map of the average 

13 precipitation from May.  And that blue mass above 

14 Tennessee is the precipitation that came down when that 

15 terrible storm parked above Nashville and flooded the 

16 city and killed 30 people around the southeast.  

17           One thing that scientists believe happened is 

18 that river flushed into the Ohio, down the Mississippi, 

19 out into the Gulf, potentially keeping some of the oil 

20 at bay.

21           CO-CHAIR REILLY:  Eric, just quickly, the 

22 sediment that no longer reaches Louisiana presumably 
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1 piles up behind these new dams, meaning they have to be 

2 rebuilt regularly or more frequently than what 

3 otherwise would be the case?

4           MR. ROSTON:  I believe they are restored or 

5 disposed of.

6           CO-CHAIR REILLY:  They obsolesce these 

7 structures?  

8           MR. ROSTON:  They are taken out of play.

9           CO-CHAIR REILLY:  Thank you.  

10           MR. ROSTON:  Again, this is just about the 

11 best set of images I think we have come across showing 

12 the difference between resilient and static systems, 

13 dynamic and static systems.  The image on the left is 

14 graphic of the historic meander of the Mississippi 

15 River, how it goes, where it goes, how hard it is to 

16 protect, but it does persist, as it's supposed to, 

17 versus the image on the right, which is -- the broader 

18 strip is the flood plain from the 1927 flood, and the 

19 blue is the modern river, levied as tightly as it is as 

20 a result of the '27 event.

21           Now, again, there is a -- America's top 

22 hydrologist has a book on the national best-seller list 
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1 at the moment, Mark Twain, and it's worth taking into 

2 account some of his thoughts on how the system works 

3 and how the river elongates and shrinks.  

4           You couldn't have foreseen how much it would 

5 shrink.  He wrote in Life on the Mississippi:  By the 

6 same token, any person can see that 742 years from now, 

7 the lower Mississippi will be only a mile and three-

8 quarters long and Cairo, Illinois and New Orleans will 

9 have joined their streets together and be plotting 

10 comfortably under a single mayor, and an unusual board 

11 of aldermans.  There is something fascinating about 

12 science.  One gets such wholesale returns of conjecture 

13 on such a trifling investment of fact.  

14           On a much more serious level, and I bring in 

15 Twain to belittle -- at the risk of seeming to lighten 

16 these issues which perhaps one should not do.  Senator 

17 Mary Landrieu came to our September hearing and 

18 described a more somber description -- a more somber 

19 description of these two slides.  

20           She called it a strangulation.  She said for 

21 more than a century, the federal government has 

22 mismanaged critical water resource projects, placing 
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1 delicate ecosystems like the Mississippi Delta at 

2 extreme risk of complete and utter collapse.  The loss 

3 of protective wetlands is not a natural disaster, but a 

4 manmade one.  

5           I'm going to pass by some things in the 

6 interest of time.  What is the end result of natural 

7 behavior of the Gulf in the delta versus human cause 

8 change?  

9           And you can see on the bottom left what part 

10 of Louisiana this image is taken from.  In the upper 

11 left is natural marsh.  That is fed with sediment 

12 because there are two distributaries of the Mississippi 

13 River.  

14           One is the Mississippi River that goes out 

15 the bird's foot, and the other is the Atchafalaya 

16 River, through which 30 percent of the river's water 

17 flows.  And it flows, and there is not the 

18 infrastructure there that there is at the tail end of 

19 the Mississippi River.  

20           And consequently, it floods and the floods 

21 bring sediment, and the sediment settles into land and 

22 the microbes and the trees come and the bird watchers.  
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1           Compare that with just several miles away -- 

2 I apologize, there is no key on there to indicate the 

3 scale -- but the modified marsh is deprived of 

4 sediment, and what is more, it's run through with 

5 canals, navigation canals that the industry has put 

6 in.  Some 10,000 miles of canals have been driven 

7 through the Louisiana marsh.  

8           A 2009 Mineral Management study quantified 

9 wetland loss within the vicinity of oil and gas 

10 structures.  They concluded that the construction of 

11 OCS-related pipelines through coastal ecosystems of the 

12 MMS western and central panning areas of the northern 

13 Gulf of Mexico can cause locally intense habitat 

14 changes, thereby contributing to the loss of critically 

15 important land in wetland areas, whether conversion to 

16 open water or whether from fresh water marsh and salt 

17 water marsh.  

18           This is a slide that was prepared by the 

19 Louisiana Office of Coastal Protection and Restoration, 

20 I believe earlier this year, and it's a history and a 

21 projection.  You can see the key in the lower right, 

22 land loss from 1932 to 2000 in red, potential land loss 
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1 expected in the next 40 years.  

2           That's about 500 -- according to the model, 

3 513 square miles of land could be lost if current 

4 trends continue.  And that depiction does not take into 

5 account any additional sea level rise, which is, 

6 obviously, a great concern in the years ahead.

7           The Office of Coastal Protection and 

8 Restoration was created in the aftermath of Hurricane 

9 Katrina.  And Louisiana and Mississippi, which were hit 

10 hardest by the storm, made internal changes.  Their 

11 relations with the federal government changed as new 

12 programs and new defenses were called in to prevent 

13 damage on the scale that they saw in 2005.  

14           This slide is a -- shows the inundation area 

15 from Hurricane Katrina on the lower Mississippi.  You 

16 can see those barrier islands about 12 miles south of 

17 the shore.  Down at the bottom is a graphic that shows 

18 the -- kind of one of the state-of-the-art ideas in how 

19 to make the Gulf stronger and more resilient to 

20 storms.  

21           It's called the multiple lines of defense 

22 strategy.  And typically, in the last century, 
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1 hurricane protection, storm protection, used what is 

2 called hard engineering; basically, building levies.  

3           And there is more knowledge and more skill 

4 hopefully to bring in what are also called -- what are 

5 called soft engineering approaches to beating back 

6 storms.  So you could just kind of -- you can see it as 

7 a system.  

8           Again, there is a trend to move away from 

9 this mechanical way of thinking into a consideration of 

10 resilient systems and what we can do to encourage 

11 them.  And this is a hybrid.  So you can try to bring 

12 back barrier islands.  You can build sand dunes before 

13 a highway on top of a sea wall, and on and on you go 

14 until you have the actual levies and the flood gates 

15 protecting the communities.  

16           Louisiana is more advanced than any of the 

17 other states.  I think in conversations with people 

18 from the other states, there's either envy -- or 

19 probably not envy.  It's noticed that Louisiana is 

20 skilled at communicating its challenges.  

21           It's challenges are great.  And it has and 

22 continues to put an enormous amount of resources, human 
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1 and financial, into trying to address them.  

2           So as Don said at the beginning, there's not 

3 a -- this is not a fresh start.  There are, in some 

4 cases, decades of work that have gone into the 

5 conversation that you are having.  

6           And there's no need to probably unpack 

7 everything in the slide.  If you want, there are a 

8 couple of projects.  This is all live.  This is all 

9 happening in real time.  It was just a couple of weeks 

10 ago that the latest batch of feasibility reports from 

11 major Army Corps of Engineer projects came out.  

12           There is a lot of work being done modeling 

13 potential future restoration projects that involve the 

14 state of Louisiana, and a group of NGOs are doing a lot 

15 of work trying to get these large initial projects 

16 built, which both have restoration value and which are 

17 good test cases for even larger projects.  

18           So when we talk about restorations -- excuse 

19 me -- recommendations, I feel that in a succinct way, 

20 Don -- Commissioner Boesch --

21           DR. BOESCH:  That is okay.

22           MR. ROSTON:  -- has said that at the 
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1 beginning.  What are lacking are the political 

2 commitments and the resources to execute them.  

3           He was talking about hypoxia.  But it's true 

4 at many scales of both communities in Louisiana, the 

5 state of Louisiana, projects around the Gulf and other 

6 states.  So the first two recommendations here go to 

7 address the lack of funding and lack of authority.

8           Proposed recommendation; dedicated sustained 

9 funding is necessary to accomplish nationally 

10 significant long-term Gulf ecosystem restoration.  

11 Congress should direct 80 percent of civil and criminal 

12 Clean Water Act penalties to this work, which would 

13 support implementation of a region-wide comprehensive 

14 plan.  

15           Global settlement of litigation should 

16 include supplemental environmental projects, criminal 

17 restitution and community service projects that direct 

18 payments to the Gulf.  Should Clean Water Act penalties 

19 not be directed toward Gulf ecosystem restoration, 

20 Congress should seek other mechanisms outside the 

21 appropriations process.  

22           I will go through the next two coastal 
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1 recommendations and then pause.  Here there are two 

2 options to begin deliberations.  In the first set, 

3 Congress should establish a joint state/federal Gulf 

4 Coast Ecosystem Restoration Council.  The council 

5 should implement the comprehensive plan for the region 

6 that is compatible with existing state plans.  

7           The comprehensive plan should set short- and 

8 long-term restoration goals with binding criteria for 

9 selecting projects eligible for funding.  Key criteria 

10 should include spill impact, degree of restoration 

11 need, and opportunities to build ecosystem resilience.  

12           And another option; Congress should establish 

13 a joint state/federal Gulf Coast Ecosystem Restoration 

14 Council that is responsible for allocating funding 

15 based on at least three criteria; it's national 

16 significance, the extent to which federal policy 

17 directly contributed to the environmental problem, and 

18 compatibility with state comprehensive plans.  

19           These criteria should form the basis of a 

20 comprehensive regional plan which would set short- and 

21 long-term restoration goals.  

22           Finally, these are recommendations that 
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1 concern input from the public in guiding these programs 

2 and scientists in designing them.  Gulf Coast Ecosystem 

3 Restoration Council priorities and decisions should be 

4 informed by meaningful input from a citizens advisory 

5 council that represents the diverse stakeholder 

6 interests in the Gulf.  

7           The federal government should establish and 

8 fund a Gulf restoration science program that dedicates 

9 resources to research Gulf ecology.  A project-focused 

10 review panel, scientific review panel, should evaluate 

11 individual projects for scientific validity and 

12 consistency with the comprehensive plan.  

13           I will pause my presentation now.

14           CO-CHAIR REILLY:  I'm going to ask you, Eric, 

15 to characterize the difference and the distinctions 

16 between those options in a minute.

17           But first of all, may I ask, the use of the 

18 term criminal restitution, what kind of assumption are 

19 you making in that, that this is a given, a foregone 

20 conclusion that will result from the Justice 

21 Department.  

22           MR. ROSTON:  These are all conditional.  
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1 Those statements are conditional on the results of 

2 either litigation or settlement results.

3           CO-CHAIR REILLY:  It seems to me that needs 

4 to be made a little more specific.  We do not want to 

5 assume the result of any kind of criminal 

6 investigation.  We really don't.  That is very clear 

7 from the Executive Order we should not interfere with 

8 the criminal prosecution or investigation process.  

9           Let me ask just a couple of questions before 

10 we get into the details.  How do the -- how many of the 

11 Gulf states already have comprehensive restoration 

12 plans?  

13           We have heard so much, particularly in 

14 Louisiana, of what great effort citizens have expended 

15 to try to get a restoration plan.  I have had the 

16 impression that we should probably support what they 

17 have done.  But what they have not had has been money.  

18           Is that correct?  And is it equally true from 

19 the other states?  

20           MR. ROSTON:  I would preface that by saying 

21 that a number of the bills that have come out in 

22 Congress addressing these issues, this White House has 
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1 spent time and human resources in thinking through some 

2 of these policy issues.  

3           I think you will find that all of them have 

4 some phrase akin to compatibility with existing state 

5 plans.  So yes.  Yes.

6           CO-CHAIR REILLY:  All the states have them?

7           MR. ROSTON:  They all have -- I would say 

8 they all have programs.  One way to think about, kind 

9 of, a fundamental problem here is that there are five 

10 states.  They have vastly different environmental 

11 problems.  

12           These environmental problems are -- have -- 

13 carry vastly different expenses and they are understood 

14 at -- they have been studied at very different levels.  

15 So the playing field, in terms of preparation for 

16 discussion, if nothing else, in terms of volume, is -- 

17 means that Louisiana has the most developed program.

18           CO-CHAIR REILLY:  We have heard so much from 

19 Senator Landrieu, from Governor Riley, and others, we 

20 have been studied to death, don't really get us into 

21 other spiral, a vortex, I suppose of further planning 

22 and review.  
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1           So to the extent possible, I guess what I'm 

2 getting at is how much that we consider is worthwhile 

3 we could work with and reinforce in our 

4 recommendations, and how much could we recommend which 

5 is novel.

6           MR. ROSTON:  I think that all of the states, 

7 at different scales, have very important and vital 

8 programs and policies that should form the basis of any 

9 national entity.

10           They have done the work.  It is their land, 

11 and they know the land, and they know what the needs 

12 are.  That is not to discount the obvious need for what 

13 I believe, I would recommend is a federal and 

14 scientific program and a scientific review.  

15           But the Louisiana -- Louisiana actually has 

16 passed a constitutional amendment that links all of its 

17 oil and gas revenue to a coastal protection and 

18 restoration fund.  That is more advanced than any other 

19 state.  

20           They have also developed an evolving 

21 comprehensive master plan that will have an update in 

22 2012.  And part of that is a prioritization model that 
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1 classifies, you know, hundreds of potential restoration 

2 projects.  

3           Mississippi, after Hurricane Katrina, also 

4 has a comprehensive plan.  It has actually appropriated 

5 $439 million in 2009.  There is still -- that is not 

6 even most of the cost of the program, but also 

7 represents probably the second most -- gotten the 

8 second most attention from federal resources.

9           Then there are other programs.  The Coastal 

10 Impact Assistance Program, which is run through 

11 Interior, is a program -- is a revenue-return program 

12 to four Gulf states.  Florida doesn't participate in 

13 those discussions -- participates in the discussions -- 

14 but anyway.  

15           Most significantly, perhaps particularly in 

16 the previous years, is the Gulf of Mexico Energy 

17 Security Act, which has -- which will deliver up to -- 

18 if I get this wrong, I will be corrected -- I think 500 

19 million dollars a year to states beginning in the early 

20 2020s.  For budgetary reasons, the largest value of 

21 revenue return doesn't begin until 2017.  

22           So from this constellation -- and there are 
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1 state programs.  You can go on.  That's -- there is a 

2 constellation of things that the federal government 

3 could help the states build in to a comprehensive 

4 regional program.

5           CO-CHAIR REILLY:  Senator Graham and I have 

6 had meetings with Governor Mabus, and he has 

7 recommended, as you said, I think, that Clean Water Act 

8 fines be directed to the Gulf, some for natural 

9 resource restoration, some for economic recovery.  

10           I recall his mentioning there are 37 

11 different congressional districts that border the Gulf, 

12 and ten Senators.  And he took the political sounding, 

13 did extensive consultation before he developed his 

14 report, which it deserves a large presumption, I think, 

15 of acceptance.  

16           How do the options that you set up there 

17 reinforce or differ from what Secretary Mabus has 

18 proposed?

19           MR. ROSTON:  My discussion of those options 

20 before were sort of agnostic of the predicated 

21 situation, if that.  When looking at those options, you 

22 can look at different predicates, resource restoration, 
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1 fisheries, any of the interests you can plug in and see 

2 which variables may best serve that interest.  

3           I think that -- there are some things that 

4 have made sense and still make sense but have not been 

5 done.  As Commissioner Boesch said, what we are lacking 

6 are the political commitments and resources to execute 

7 them.

8           CO-CHAIR REILLY:  That is pretty much what he 

9 was intending to try to deal with, to get some nexus 

10 between what makes sense from the scientific and 

11 restoration point of view and what is politically 

12 plausible and salable.

13           MR. ROSTON:  Yes.  I believe that report went 

14 through interagency review.  So there were probably a 

15 lot of eyes and hands on it.  And the solutions 

16 proposed are -- again, they are good solutions that we 

17 should support to the extent that you decide to.  

18           I apologize.  The two main ways, I would say, 

19 are a federal organizing council and the redirection of 

20 these funds.  The first slide was the redirection of 

21 the funds, because without the resources to have a 

22 program, you can't have a program.
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1           CO-CHAIR REILLY:  And with respect to the two 

2 options, is one or the other more consistent or less 

3 consistent with the Mabus recommendations?

4           MR. ROSTON:  The two, I would -- you could 

5 divide them probably along the -- the tendency in civic 

6 media discourse, when you are speaking of something for 

7 an hour, is to make things very black and white.  But 

8 particularly in this area, there is a lot of gray.  

9           So I'm going to describe a tendency of one 

10 recommendation versus a tendency of the other.

11           CO-CHAIR REILLY:  An emulation, in the words 

12 of famous Justice Douglas.

13           MR. ROSTON:  I would say the first tends 

14 toward a loser confederation of states working together 

15 with federal agencies.  And the second one has like a 

16 stronger national -- consideration of national ideas, 

17 what is nationally important, and there are, of course, 

18 many ways you can answer that.  

19           But those are -- this is -- these are big 

20 complicated issues, and to just put forth one 

21 recommendation I felt wasn't including --

22           CO-CHAIR REILLY:  I hadn't seen these 
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1 before.  That is why I asked.

2           CO-CHAIR GRAHAM:  I think what Bill was 

3 asking, it seems to me you can break both of the two -- 

4 the options have some similar characteristics.  I guess 

5 Mabus recommended the joint state/federal Gulf Coast 

6 Ecosystem Restoration Council.  Is that correct?

7           MR. ROSTON:  One distinction is Secretary 

8 Mabus proposed, I think, a wider council, a council 

9 that would take on a wider array of issues.

10           DR. BOESCH:  More than just ecosystems.

11           MR. ROSTON:  It would take on recovery 

12           CO-CHAIR GRAHAM:  So we now have a basic 

13 issue.  Should we be recommending restoration-related 

14 items, or should we be recommending restoration and 

15 economic items?  

16           I will tell you personally, I would feel that 

17 what we ought to do is to recommend that a percentage 

18 of this money be used for restoration, and then the 

19 balance of it would be a jump ball for something else.  

20           There are going to be lots of people with 

21 their projects for convention centers and ports, et 

22 cetera, that will be lined up.  I think -- I feel one 
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1 of our responsibilities is to try to protect a 

2 significant amount of this money for the ecosystem 

3 restoration.

4           CO-CHAIR REILLY:  Professor Boesch?  

5           DR. BOESCH:  Yes.  I just want to actually 

6 second the Senator's thoughts about this and elaborate 

7 a little more my perspective on the matter.  

8           I think the two alternatives really differ in 

9 terms of how the criteria are expressed.  Both agree 

10 that there ought to be criteria.  And that if the 

11 nation is going to invest part of these damages to 

12 recovery which would otherwise go to the benefit of the 

13 nation as a whole, they ought to be strongly in the 

14 national interests.  

15           And I think if we look at that, I think 

16 embodied in the second is the issue of national 

17 significance.  I would submit that some of the concepts 

18 put in the first suggestion, and these are obviously 

19 just ideas we are batting within the Commission, that 

20 is the degree of restoration, meaning the opportunity 

21 to build ecosystems are actually components of what we 

22 might call national significance.  
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1           The other thing which I think is very 

2 important in this second item is the extent to which 

3 federal policy contributed to the nature of the 

4 problem.  That is also a dimension of national 

5 interest.  But I think that is an important 

6 consideration and criterion that needs to be taken into 

7 account.  

8           I also think the Senators made a wise 

9 suggestion, because I think we can make a compelling 

10 case with respect to environmental restoration, that it 

11 is in the national interests, and that there ought to 

12 be accountability on how it's conducted with these 

13 resources.  

14           It ought to meet principles and outside merit 

15 review, be part of comprehensive plans that deal not 

16 only with the national vision of what ecosystem in the 

17 Gulf is, but also be consistent with state plans, as 

18 stated here.

19           I can tell you one of my concerns about if we 

20 don't make a strong recommendation, is just like when 

21 funds have become available, say, in the Gulf Coast 

22 particularly, in the state of Louisiana, for dealing 
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1 with their twin threats of coastal erosion, coastal 

2 wetland loss and hurricane protection, it generally has 

3 been the immediate need for hurricane protection, the 

4 building of levies and so on that has gotten the bulk 

5 of the resources.  

6           So we really need to have a long-term view 

7 here.  This tragedy hopefully won't be repeated again 

8 in a long time.  It gives us an opportunity to make 

9 long-term investments for the resilience of this 

10 system, and with respect to restoring the natural 

11 environment.  And I think we ought to make a very 

12 strong recommendation along those lines.

13           CO-CHAIR REILLY:  Ms. Ulmer.

14           MS. ULMER:  You know, I just happen to have 

15 one of the notebooks that I had with me when Don and I 

16 traveled to New Orleans to listen to people pretty 

17 early in the process.  

18           And I remember two meetings in particular 

19 that I have notes from, one at the University of New 

20 Orleans, and one Tulane University, listening to people 

21 who have, from an academic perspective as opposed to 

22 from a state or federal or oil industry perspective, 
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1 been watching developments of these various planning 

2 processes and doing some of the research over many 

3 years.  

4           And there are just three thoughts that I will 

5 share with you from my notes from some of those 

6 conversations.  One is that there is no one unified 

7 goal behind all of these various plans.  For some of 

8 them, it's about flood protection.  For some of them, 

9 it's about navigation.  For some, it's about species 

10 protection.  For some, it's about coastal and marshland 

11 restoration.  

12           There are a variety of purposes that these 

13 various plans address.  There isn't just one overriding 

14 goal.  I remember specifically one of the women we 

15 talked to talked about if nothing else, reaching 

16 consensus about what we are really trying to achieve 

17 with the investment of these funds would be an 

18 important thing to do. 

19           Secondly, that not all of these projects are 

20 equal in terms of their ability to achieve any of these 

21 goals.  In other words, there is a cost efficiency of 

22 projects.  
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1           Some of them sound great and they might make 

2 lots of people happy politically, but in terms of what 

3 it actually buys in terms of restoration or any of 

4 these other goals, there is a huge difference.  So you 

5 can't just simply say everybody gets a little piece of 

6 the action if you want to fully maximize the dollars 

7 that you have to spend.  

8           So there has to be some mechanism, probably a 

9 council like this one with scientific advisors, that 

10 can rate how these things actually tier up in priority 

11 and in utility from the standpoint of how you use the 

12 money.  

13           And one of the other overriding things that 

14 we actually heard several times was the importance of 

15 using science and long-term decision making as opposed 

16 to short-term political expediency.  

17           And the concern, again, the balance between 

18 the federal and the state, the balance between economic 

19 interests versus biological and ecosystem interests, 

20 the balance between short term versus long term, how to 

21 build that into the criteria, and how to have a council 

22 that considers those things in a powerful way, not an 
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1 advisory way, but in a the-buck-stops-here way.  

2           Not easy, but I think important if we want 

3 this effort to have lasting value.

4           CO-CHAIR REILLY:  Any comments, questions?  

5           CO-CHAIR GRAHAM:  One small comment is we use 

6 the word comprehensive plan.  As William knows from his 

7 former urban land days, the word comprehensive plan 

8 has, in the field, a very specific meaning.  And I 

9 don't know if these states all have a, quote, 

10 comprehensive plan in that definition.

11           I think we might be better to say that the 

12 state plans maybe such as or including their Coastal 

13 Zone Management Plan.  Because all states are required 

14 to have a Coastal Zone Management Plan.  So there is 

15 some consistency there.  

16           Whether they all have a technically 

17 comprehensive plan, I don't know.

18           DR. BOESCH:  The two states that have 

19 something close to the comprehensive plan are 

20 Louisiana, which, again, as Eric described, has been 

21 going at this for a while, actually has a revision of 

22 the comprehensive plan coming out soon.  
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1           Also, Mississippi, as part of its post-

2 Katrina recovery plan, has a comprehensive plan that 

3 deals, in the case of Mississippi as well as Louisiana, 

4 not only with restoring the environment, but also has 

5 significant elements towards reducing the risk of 

6 people and their homes to hurricane risks.  

7           So the Mississippi plan and the Louisiana 

8 plan, I think, are something -- plans that would serve 

9 and be suitable for that purpose.  

10           The other states, I'm not quite sure we agree 

11 Alabama has such a plan.  It has a fairly, really 

12 relative to the other states, a fairly small section of 

13 coastline, but it is built around Mobile Bay.  I 

14 imagine there are plans for that region.  

15           The other states, of course, Texas and 

16 Florida, big states, were only a small part of the 

17 coast states that actually were impacted directly by 

18 the oil spill.  I don't know, to the degree to which 

19 they have comprehensive plan, they all have focus in 

20 the areas in question.

21           CO-CHAIR GRAHAM:  A larger question is do you 

22 think should we make a recommendation as to a specific 
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1 number, percentage of funds that will be available to 

2 this Gulf Coast Ecosystem Restoration Council, as to 

3 what portion of those funds should be used specifically 

4 for natural system restoration?  

5           MR. GARCIA:  I don't know that I have an 

6 answer to that, other than that I think that the bulk 

7 of the funds, the great majority of the funds that are 

8 available, should be directed towards the natural 

9 resources.  

10           I like this notion that restoration should be 

11 looked at as resilience, how do you increase or enhance 

12 the resilience of the system.  Because if we are going 

13 to mitigate against the impact of a future spill or 

14 event, it's resilience that is going to allow that.  

15           I think we will be missing an opportunity if 

16 we don't stay focused on the national interests, and 

17 the fact that the Administration has said that it wants 

18 to develop and intends to develop a national ocean 

19 policy.  

20           And one of the problems that we have had over 

21 the years is there really hasn't been a national ocean 

22 policy.  So whatever is decided should be put in the 
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1 context of that.  We are not just talking about the 

2 coast; we are talking about a larger system that is 

3 very important to the country, not just that region but 

4 to the country, and it should be a national policy.

5           CO-CHAIR REILLY:  I suspect most of us would 

6 find that acceptable, would agree with that.  When I 

7 came into this, my initial impulse is to think that we 

8 are familiar with a lot of projects that have been 

9 proposed over the years, many of which make imminently 

10 good sense that have been given great thought, 

11 reflection and support in the region.  

12           For that reason, it strikes me as quite 

13 understandable that people are saying to us don't ask 

14 us to do more planning.  We have done it.  I don't know 

15 what kind of money we will be talking about here.  None 

16 of us can really be sure.  

17           But I suspect it won't stretch as far as all 

18 of the existing good ideas and projects that have been 

19 on the drawing boards, many authorized although not 

20 appropriated.  

21           Would it be conceivable, would it be 

22 constructive to proceed ourselves to look at some of 
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1 these projects that we think ought to go to the front 

2 of the line and give some direction in that way, 

3 specific direction, to what is done with the money to 

4 the council, to the Gulf Coast Ecosystem Restoration 

5 Council?  

6           MR. ROSTON:  Staff recommendation on the 

7 question of looking at specific projects, to look at it 

8 in the context of, really, the technical nature of 

9 these.  And probably more importantly is the holistic 

10 nature of planning.  

11           And that is that one project, pick one, you 

12 know, could be very important to a section of the Gulf, 

13 but in isolation isn't doing anything, because you are 

14 sort of back to that issue of mechanistic solution to a 

15 dynamic system.  What is most important really -- 

16           CO-CHAIR REILLY:  So you have thought about 

17 that?  

18           MR. ROSTON:  -- is the system project.  One 

19 project is not necessarily important, but all of the 

20 projects are phenomenally important.

21           CO-CHAIR REILLY:  What about the suggestion 

22 that Senator Graham has made, irrespective of where 
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1 that final number comes out, that some percentage, 75 

2 percent or whatever the number is, go for ecological 

3 restoration?

4           DR. BOESCH:  That is what you are proposing?

5           MR. ROSTON:  Yes.  The 80-percent figure is 

6 not ours.  It was taken from --

7           DR. BOESCH:  Senator Landrieu.

8           CO-CHAIR REILLY:  I thought the 80-percent 

9 number was the amount of the fines.

10           MR. ROSTON:  The amount of the fines 

11 returning.

12           CO-CHAIR REILLY:  80 percent.  No.  The 80 

13 percent I'm talking about is to distinguish -- I 

14 thought you were between what goes to restoration of 

15 ecology versus economic recovery kind of things that 

16 Secretary Mabus had proposed.  Those are two different 

17 figures.  Did I misunderstand you?

18           CO-CHAIR GRAHAM:  Well, I was suggesting that 

19 we should say that 80 percent of the fines collected go 

20 for natural system restoration in the Gulf.

21           CO-CHAIR REILLY:  The whole thing?

22           CO-CHAIR GRAHAM:  Yes.  That leaves 20 
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1 percent.  Congress can decide we are going to send 20 

2 percent or 15 percent to the -- to economic projects in 

3 the Gulf, or zero to economic projects in the Gulf, and 

4 send it all to the Treasury.  

5           But I think we ought to start from a strong 

6 negotiating position vis-a-vis the natural system.

7           DR. BOESCH:  I think that in my mind, other 

8 than a strong interest in restoring that part of the 

9 world and system, in my mind, from a national 

10 perspective, it makes sense for all the reasons we just 

11 discussed.  

12           These are problems that are caused by 

13 activities of national scale and significance, number 

14 one.  But also you are asking the American people to 

15 forego -- to dedicate the resources to that part of the 

16 world, not to provide, you know, economic development 

17 programs which might not be -- they might not view in 

18 their own interests, but in restoring part of the 

19 natural world, which is a treasure of this country, 

20 which they do, I think, see as part of their 

21 interests.  

22           In addition to that, there are other 
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1 mechanisms that we discussed earlier, both with respect 

2 to the Natural Resource Damage Assessment, with respect 

3 to lost use of the beaches and things of this sort, but 

4 also the kinds of settlements that not only may be 

5 legal settlements because of lawsuits about lost 

6 economic benefits, but also the kinds of things that BP 

7 has already been working with the state on, on a 

8 almost -- well, negotiated way rather than voluntary 

9 way, to provide assistance to those states and affected 

10 communities to make amends and make improvements.  

11           So there are many other ways these things can 

12 be done, as well as the fact that one could argue from 

13 a parochial point of view, from someone who doesn't 

14 live in the region, that developing a court or building 

15 a convention center is not really in the national 

16 interests.

17           CO-CHAIR REILLY:  But to go back to your 

18 point, Senator, you would be comfortable with 80 

19 percent going for ecology, and 20 percent going for 

20 economic development in the region?  100 percent, in 

21 other words, going to the region?  

22           CO-CHAIR GRAHAM:  I would leave that up to 
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1 Congress.

2           CO-CHAIR REILLY:  The only thing -- you would 

3 just stay with the 80 percent?  

4           CO-CHAIR GRAHAM:  I would say 80 percent to 

5 go to natural systems.

6           CO-CHAIR REILLY:  I think we would have to be 

7 prepared for significant pushback from the Gulf states 

8 if we did nothing or had nothing to say.

9           DR. BOESCH:  I don't think our job is to 

10 negotiate.

11           CO-CHAIR REILLY:  I understand.

12           CO-CHAIR GRAHAM:  What I'm taking into 

13 account is the underside.  Apparently Senator Landrieu 

14 is in negotiation with Jeff Sessions or somebody, and 

15 they are down to 60 percent of the money for natural 

16 systems.  I think the economic side -- 

17           CO-CHAIR REILLY:  Is going to take care of 

18 itself?  

19           CO-CHAIR GRAHAM:  -- is going to take care of 

20 itself.

21           MS. ULMER:  We have been talking about cost 

22 versus safety, similarly, economics versus the 
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1 environment, even though we know that restoring the 

2 Gulf ecosystem is critical to the economy of the Gulf.  

3 I mean, we have to remind ourselves continually, I 

4 think, that restoring the ecosystem of the Gulf is not 

5 some sort of abstract theoretical thing that has no 

6 economic --

7           CO-CHAIR REILLY:  I don't think there is any 

8 disagreement here.

9           MS. ULMER:  Maybe we are.  I think a 

10 recommendation along the lines of what Senator Graham 

11 is suggesting needs to be qualified and quantified in 

12 the context of what it means.

13           CO-CHAIR REILLY:  Do you have a preference 

14 between those options?  

15           MS. ULMER:  My concern about the option that 

16 describes the extent to which federal policy directly 

17 contributes to the environmental problem, I'm just 

18 struggling with that phrase a little bit.  

19           Because I guess that is code for the U. S. 

20 Army Corps of Engineers building dams, dikes, retaining 

21 walls.  But let's remember that didn't happen in the 

22 abstract.  That was done in response to local people 
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1 wanting protection.  

2           So I think it kind of unfairly paints the 

3 picture that somehow somebody sitting in Washington, DC 

4 decided it was going to build retaining walls or dikes 

5 or drainage ditches.

6           DR. BOESCH:  The decisions -- 

7           MS. ULMER:  If that is what we are trying to 

8 say, I think we ought to be clearer on that.

9           CO-CHAIR REILLY:  I know exactly what you are 

10 thinking about, Bob, there in Florida, the river in 

11 Florida.

12           CO-CHAIR GRAHAM:  I was really thinking about 

13 the Mississippi.  But obviously, there are other 

14 areas.  I don't know if it meets the first standard of 

15 national significance.  I think that is the most 

16 important criteria.

17           DR. BOESCH:  Maybe the alternative just came 

18 overnight, basically, with some recent discussions.  I 

19 think there is time for us to study these more 

20 carefully, and come up with more precise wording.

21           CO-CHAIR GRAHAM:  I think the value of that 

22 second one, it may not be the most artfully worded, but 
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1 it -- so it says to Congress, you know, you are an 

2 unindicted co-conspirator voting for all these 

3 projects.  And, therefore, there is more responsibility 

4 than if the federal government had not.

5           CO-CHAIR REILLY:  An ex-Senator can say 

6 that.   Some of the rest of us can't.

7           CO-CHAIR GRAHAM:  Would the transcriber of 

8 the record --

9           CO-CHAIR REILLY:  You know, Franklin 

10 Roosevelt would have said, faced with this choice, put 

11 them together.  Are there comments, questions?

12           CO-CHAIR GRAHAM:  I think maybe the first 

13 couple of sentences of the first option, and then the 

14 last -- is there a period in that?  I don't know if 

15 there is a period.  But where it begins allocate 

16 funding based on these -- at least these three 

17 criteria, kind of put those two together.

18           CO-CHAIR REILLY:  Other comments, questions?

19           MR. GARCIA:  Well, at the risk of prolonging 

20 this, the phrase, and it's in both of them, 

21 compatibility with state comprehensive plans, those 

22 plans vary in quality.  Maybe it's compatibility with 

188

1 the goals of the state comprehensive plans.  

2           But, I mean, that should not necessarily be 

3 driving the choice here.  And I don't think we should 

4 leave the impression that, well, that they are great or 

5 that whatever we propose has to be compatible with the 

6 state plan.

7           CO-CHAIR GRAHAM:  I guess, again, I was 

8 thinking Louisiana, and apparently both Louisiana and 

9 Mississippi have what are considered to be, from a 

10 science standpoint as well as a broad support 

11 standpoint, good plans.

12           DR. BOESCH:  I think Terry's point is that we 

13 ought to be -- if we are going to devote national 

14 resources to this, it ought to accomplish these 

15 objectives of ensuring resilience, ought to be 

16 effective, ought to be science based.  

17           There are general requirements that we would 

18 expect this council to use in applying those funds.  

19 Within that, I think it would be inappropriate for a 

20 Gulfline council to micro manage exactly how a state 

21 could execute it.  

22           So I think it needs to be compatible with the 
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1 state's plans insofar as they meet those standards.

2           CO-CHAIR REILLY:  Do you want to comment on 

3 the composition that the state/federal Gulf Coast 

4 Ecosystem Restoration Council, on what proportion of 

5 federal officials, state officials there should be.

6           DR. BOESCH:  What does Mabus say about that?  

7           MR. ROSTON:  The answer to the question is 

8 prescribed by the structure of the agencies and who is 

9 involved in the five states.

10           CO-CHAIR REILLY:  Each of the states 

11 determines their representation, and how much do they 

12 get?

13           MR. ROSTON:  Each of the states, I think the 

14 general structure is dictated by the agencies and the 

15 states, and, you know, the proportions from each are 

16 variable.

17           CO-CHAIR REILLY:  I'm just getting at what is 

18 the balance of power between the federal government and 

19 the state governments in terms of numbers of 

20 representatives?

21           MR. ROSTON:  I would have to look it up.

22           CO-CHAIR REILLY:  It's 50/50.
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1           DR. BOESCH:  We would have to look.  Mabus 

2 has the recommendation.

3           CO-CHAIR REILLY:  We would go with the Mabus 

4 recommendation on that.  Other comments, questions?

5           CO-CHAIR GRAHAM:  Would you say, Fran, that 

6 the Alaska council is the one that could serve as a 

7 model for this?  I recognize it has a fundamental 

8 difference, but I mean in terms of the way it's 

9 actually performed.

10           MS. ULMER:  I would say very definitely that 

11 the Exxon Valdez Trustees Council, which has been 

12 management -- has the management responsibility for the 

13 funds, has functioned very effectively based on both 

14 science, local input, balance between federal and 

15 state, 50/50, and keeping in mind the principal goal of 

16 restoration, habitat protection, et cetera.  

17           So yes, it is more complicated in the Gulf 

18 because of the nature of the multiple states.  But yes, 

19 I think there is much that can be learned from and 

20 copied from that experience.

21           CO-CHAIR GRAHAM:  And Congress likes 

22 precedent.  If something has been done in the past, you 
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1 are not doing rocket science, novelty.  Maybe we could 

2 work into the language here suggesting that the -- 

3 recognizing the difference, but that the structure and 

4 the function of the Alaska council could serve as a 

5 model.  

6           I will give you the opportunity to keep 

7 returning to Washington.

8           MR. ROSTON:  I'm going to run briefly through 

9 these.  I am not aware of how much time we have, and 

10 assuming very little, there are some points that could 

11 be made here, and they probably could be made visually.

12           CO-CHAIR GRAHAM:  Could we make a 

13 recommendation to abolish the Gulf of Mexico loop 

14 current slides?  That causes us a lot of concern.

15           MR. ROSTON:  The one thing that was heard 

16 throughout at the level, at least, of commentary during 

17 this spill was the fact that NASA might know more about 

18 the moon or Mars than we know about the Gulf of 

19 Mexico.  

20           And while that was repeated with some 

21 frequency, we do know quite a bit about the Gulf of 

22 Mexico.  We know a lot about the physical 
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1 characteristics of the Gulf, how it works.  We do know 

2 quite a bit about habitats at various depths.  

3           We do not know as much as we would like to 

4 know, perhaps not nearly as much as we would like to 

5 know.  I think in the scientific recommendations you 

6 discussed on the last panel and that are coming up now, 

7 in a different variety, that is the case.  

8           And so there was a -- the Gulf of Mexico has 

9 this dominant current that flows up through the Yucatan 

10 Channel, up northwest, swings around and turns around 

11 the Keys.  And once or twice a year, a part of that 

12 system just kind of breaks off and moves west and 

13 erodes.  But in the case of the spill, this eddy formed 

14 in May and likely contained some of the oil in the 

15 Gulf.  

16           This is the Department of Interior leasing 

17 map that shows the extent of oil and gas infrastructure 

18 in the Gulf.  I put it up because I wanted to show it 

19 in quick succession with a couple of other slides.  So 

20 this is the oil and gas infrastructure.  That is not 

21 taking into account what is called idle iron, which is 

22 up in the northern part of the Gulf, a previously-used 
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1 infrastructure.  

2           This is a snapshot of some key fishing 

3 habitats.  This is a snapshot of the Gulf of Mexico 

4 hypoxia or dead zone that I spoke about earlier, 

5 caused, in large part, by the fertilizer runoff from 

6 the north.  

7           There is a military presence.  There is, of 

8 course, our nation's -- 

9           CO-CHAIR REILLY:  Back to the hypoxia, it 

10 seems to me that as sedimentation declines, so should 

11 nutrient flow.  Is that not true?  Is it not getting 

12 any better?  That ought to be one of the positives that 

13 comes out of that.

14           MR. ROSTON:  I could have my impression of 

15 the answer to the question.   I would like to provide a 

16 more precise answer to the question, if I could submit 

17 my answer in writing.

18           DR. BOESCH:  Send you my reprints.  The 

19 primary culprits, there are two obvious nutrients, 

20 nitrogen and phosphorus.  The one that has really 

21 increased more so than the other that seems to be 

22 driving this is nitrogen.  Nitrogen, in its usual form, 
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1 nitrogen is very soluble.  It's not really bound to 

2 sediments.  It's moving independently.

3           CO-CHAIR REILLY:  It is driven by corn price.

4           DR. BOESCH:  It is driven by fertilizer 

5 application.  It is also driven by the fact that to 

6 farm in the midwest, we have intensively drained, 

7 artificially drained, the landscape.  So when you apply 

8 the fertilizer, the first rain comes along, a lot of 

9 that nitrate washes out, goes through the drain tiles, 

10 out the creeks and down the river.  

11           So it is a combination of the altered 

12 hydrology plus the increased fertilizer application 

13 that is driving the problem.  So you have to do one of 

14 several things.  One is you have to reduce the amount 

15 of excess fertilizer that you use.  You have to be able 

16 to retain and manage the water so that you can use the 

17 natural filters and traps in the system, the flood 

18 planes and things of this sort which would remove it.  

19            And then also importantly, part of the 

20 coastal restoration strategy of reopening the river and 

21 causing these deltas to build, delta logs to build is 

22 those bills.  That will also trap some of the nitrogen 
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1 coming out of the river.  So it has to be an integrated 

2 strategy to address the problem.  

3           That is, indeed, what the Hypoxia Action Plan 

4 calls for.  The problem is it is the inaction plan 

5 because it has been there since 2001 and very little 

6 has been done.

7           CO-CHAIR REILLY:  And it depends on upstream 

8 farmers.  Okay.  Thank you.

9           CO-CHAIR GRAHAM:  Excuse me.  But I think 

10 what Don just said caused me to think of something we 

11 have not dealt with in that earlier slide, and that is 

12 we need to suggest that these funds be put in an 

13 Alaska-like trust fund, and are not subject to 

14 congressional -- angled congressional appropriations.  

15           I imagine one of the reasons that the action 

16 plan became a nonaction plan is maybe because you it 

17 couldn't get through --

18           DR. BOESCH:  Well, that is part of it but 

19 also it requires political will.  For example, we spend 

20 an awful lot of money on farm subsidies, including a 

21 lot of funds for conservation.  And what we haven't 

22 been able to do is focus those investments, not 
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1 increase the investments, just focus the investments on 

2 where they would do the most good.  

3           Now, Secretary Vilsack announced a program 

4 that within the existing farm bill authorizations, he 

5 intends to do that, but that needs to continue.  It 

6 doesn't need to use any of the funds we talked about 

7 from the penalties.  It just needs -- in addition to 

8 applying the funds for restoration purposes, we need to 

9 better align our government policy to remove the 

10 root -- term of art -- root cause of the problems.

11           CO-CHAIR REILLY:  As I found personally in a 

12 visit to the area in Iowa in July, people in Iowa are 

13 very aware, including their Senator, Senator Harkin, of 

14 their contribution to this and concerned to try to 

15 abate it, to reduce it.  

16           So there are some very promising signs in the 

17 areas of most sedimentation nitrogen flow, nitrate 

18 flow.  Okay.

19           MR. ROSTON:  Our largest ports are in the 

20 Gulf.  Military has a sizable footprint in the Gulf.  

21 There are a couple marine sanctuaries, Florida Keys 

22 National Marine sanctuary and the Flower Garden Banks 
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1 in the northern part.  

2           The point is, in showing these on top of 

3 another, is that they are occurring on top of another.  

4 And as vast as the Gulf of Mexico is and as much as it 

5 has been able to absorb the proliferation and 

6 acceleration of human activities, it is not infinite.  

7            And in the last several years, ten years, a 

8 new kind of systems thought has emerged.  It goes by 

9 the name Coastal and Marine Spatial Planning.  

10           And as a result of the Executive Order from 

11 July, it's now federal policy to take into 

12 consideration the possible uses of the space, the 

13 characteristics of the space itself, for the goal of, 

14 A, just more efficient planning.  

15           And if there is a, for example, a very well-

16 understood section of the ocean that has been 

17 identified ahead of time as being a rich source of red 

18 snapper, or if there's a spot that has been identified 

19 as having high wind resources, then knowing these 

20 things ahead of time could hopefully bring efficiency 

21 to regulation and decision making.

22           And the other is given the number of -- pure 
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1 number of users, really right up against each other, it 

2 has the potential to set up systems that reduce 

3 conflict and increase networks among different users.

4           CO-CHAIR REILLY:  Before you get to this, I 

5 want to raise an issue that continues to bother me.  

6 And that is if you put up a map of the entire Gulf of 

7 Mexico, almost half of it is under the sovereign 

8 jurisdiction of Mexico.  They are interested, and have 

9 been interested, in drilling.  There hasn't been that 

10 much deepwater drilling, but there will be.  And that 

11 is subject to one company, and it's Pemex.  And Pemex, 

12 to put it lightly, is safety process challenged.  

13           I believe that we have paid insufficient 

14 attention, in the Commission and in the report, to the 

15 need for international attention.  We have recommended 

16 or are considering recommending international standards 

17 for operation, but we really need to elevate the issues 

18 for the Mexico/U. S. cabinet exchange, which is a 

19 regular institutional exchange.  

20           Secretary Salazar invited me to go with him 

21 when I raised this issue with him in February.  I would 

22 like to do that.  I would like to have, armed in the 
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1 report itself, a recommendation for cooperation on 

2 matters of safety, environment protection, a whole 

3 range of concerns that we have raised, to raise the 

4 priority and attention within the government of Mexico, 

5 and do the same thing with Russia and Canada with 

6 respect to the Arctic.  

7           I think that's got to be a distinct part or 

8 section of our work.  And it doesn't need a separate 

9 chapter, but I think it's a very significant 

10 contribution that we can make.  And the State 

11 Department -- it's a recommendation to the State 

12 Department, among others, to raise this issue.

13           MS. BEINECKE:  I would just like to support 

14 that.  Yesterday, we did talk about the need for a 

15 suite of international standards for the Arctic, and 

16 through the Arctic Council to get those countries, and 

17 I think making a similar one in the Gulf, particularly 

18 with Mexico, and as you pointed out yesterday, Cuba, is 

19 going to proceed, too.  

20           So maybe we are not at this point going to 

21 have direct conversations with Cuba.  Maybe if there 

22 was a line with Mexico on the standards, at least set 
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1 standards for operating in the Gulf.

2           CO-CHAIR REILLY:  Good point.

3           MR. ROSTON:  If you would like me to provide 

4 some context, I can or move on.

5           CO-CHAIR REILLY:  Please.

6           MR. ROSTON:  At the scientific level, there 

7 is -- and to some extent the NGO level, there is 

8 coordination and conversation among the U. S., Mexico 

9 and Cuba.  In fact, this is a report from the Harte 

10 Institute, research institute, of Texas A & M.  In 

11 June, they had an international conference on these 

12 issues.  

13           I can't tell you how happy I am that I have 

14 that sitting there.  But it is an issue that we have 

15 looked into and are monitoring and are in discussion 

16 with the participants.

17           CO-CHAIR REILLY:  Terrific.  All right.  Do 

18 you want to proceed?

19           MR. ROSTON:  So with the July Presidential 

20 Executive Order creating National Oceans Council and 

21 implementing marine spatial planning, there is a lot in 

22 motion now, but there are things that might be 
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1 highlighted and might be supported.  That was the 

2 approach in these slides.  

3           Long-term monitoring of potential harm to the 

4 Gulf sea floor habitats, water column, and valued 

5 species, bluefin tuna, shrimp, and many others is 

6 critical to successful restoration.  Coastal marine and 

7 spatial planning can optimize green resource use and 

8 lessen conflict among users.  

9           It now has the backing of a President 

10 Executive Order.  Congress should fully appropriate 

11 fiscal year 2011 White House request to fund regional 

12 planning bodies, which is the next step of this 

13 process.  

14           Marine protected areas should be considered 

15 as possible mitigation banks to help offset harm in the 

16 marine environment, and all of this, as in all matters, 

17 should be aggressively vetted by the public.  

18           Also, National Marine Sanctuaries have built 

19 in, they pass through a rigorous public process and 

20 provide protection across a number of metrics.  Current 

21 budget restrictions should be reconsidered to allow 

22 proposals for new sanctuaries.
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1           CO-CHAIR REILLY:  Questions?

2           MR. ROSTON:  There is discussion -- I have 

3 discussion material for some of this, if you would like 

4 to hear it.  

5           I will read the second one.  Marine 

6 scientists have emerged from the Deepwater Horizon 

7 incident with more precise questions to investigate and 

8 a better sense of Gulf monitoring needs.  

9           To that end, responsible federal agencies 

10 should direct the industry and the scientific community 

11 to expand the Gulf of Mexico Ocean Observing System by 

12 installing and maintaining an in situ network of 

13 instruments deployed on selected production platforms.

14           DR. BOESCH:  This is the approach -- we had 

15 an earlier discussion about monitoring.  This is to put 

16 it in the modern context.  We have these wonderful 

17 measurement tools.

18           CO-CHAIR REILLY:  The Commission likes 

19 monitoring.  We have no problem with it.

20           DR. BOESCH:  All right.

21           MS. ULMER:  Mr. Chairman, just a minor point 

22 on the last one.  I think in addition to production 
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1 platforms, buoys and a number of other mechanisms have 

2 been used successfully in other areas where there is 

3 ocean monitoring going on, and probably should be added 

4 ultimately in language we use.  

5           And I would say with regard to your very 

6 first one, the long-term monitoring of potential harm, 

7 which we discussed a couple of different ways already 

8 today, it's stated as a -- this is important.  But I 

9 guess in a way, it isn't stated as to who is going to 

10 do it, how it's going to get funded, you know, how it 

11 actually happens.  

12           And again, if it's possible between now and 

13 when the report gets written, to add a little more 

14 direction on that particular point about who is 

15 responsible, and how it will be integrated with some of 

16 the other scientific research that we have talked about 

17 in other sections of the report, I think that would be 

18 helpful.

19           CO-CHAIR REILLY:  Further comments, 

20 observations?

21           MR. GARCIA:  Yes.  I would just point out one 

22 precedent that we might want to be aware of, and that 
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1 was in Alaska in response to the Valdez.  One of the 

2 restoration options that was selected as a result of 

3 the language that was inserted in the settlement 

4 agreement enhanced was the acquisition of habitat, 

5 critical habitat, as -- in recognition of the fact that 

6 something needed to be done to set aside some habitat 

7 to protect against the threats to -- the existing 

8 threats to wilderness areas.  

9           An analogous or equivalent measure in this 

10 case is to consider better managed and protected marine 

11 resources.  And in this case, one way of doing that is 

12 marine-protected areas, which is the equivalent of 

13 acquiring or setting aside a critical habitat and 

14 terrestrial ecosystem, and should be considered as part 

15 of the restoration.  

16           Because if we are concerned about increasing 

17 resilience or restoring resilience, one way to do that 

18 is through this tool, which actually has the potential 

19 for increasing productivity, not limiting access but 

20 increasing productivity for all users.

21           CO-CHAIR REILLY:  No other comments, 

22 questions?
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1           MR. ROSTON:  Those are the end of my 

2 remarks.  We can go back, if you would like, to talk a 

3 little bit more about marine stuff, which I went 

4 through very quickly.  I can answer more questions.

5           MS. BEINECKE:  I just have a question, Eric, 

6 about the marine spatial planning.  As the President's 

7 Executive Order directed, I think, all coastal parts of 

8 the country to undertake marine spatial planning, it's 

9 envisioned that this will happen sort of in some kind 

10 of sequence.  It's not going to happen all at once.  

11           The question, I think, here is certainly the 

12 Gulf, that map that we are looking at, shows how many 

13 competing uses there are here.  Of course, yesterday in 

14 our conversation on the Arctic, we focused on what was 

15 unknown there, and the fact that there is going to be 

16 an Arctic strategic plan, and hopefully that area will 

17 get in sequence.  

18           I just wonder if we should have stronger 

19 recommendation, rather than just identify this as a 

20 tool, but try to get these two regions, because of 

21 these competing uses, at the head of the line for early 

22 consideration under that Executive Order.  I would 
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1 recommend that.

2           MR. ROSTON:  Okay.

3           DR. BOESCH:  I support that, as well.  That 

4 is an excellent idea.

5           MR. ROSTON:  Let me go back to this slide for 

6 a second, and talk about one of the things that was in 

7 the recommendation.  If it's too loud, I can go to a 

8 different one here.  Excuse me.  I completely lost my 

9 train of thought here.  

10           The beginning of the section about we do know 

11 quite a lot about the physical characteristics of the 

12 Gulf.  And scientists have been very good for a long 

13 time doing things like tracing beach and shorelines.  

14 And as ice sheets come and go, ice ages, the shore 

15 changes.  

16           And previous shores are composed differently 

17 than a lot of the rest of the floors, hard bottoms, and 

18 they make good habitats for all sorts of species that 

19 are of ecological and commercial interest.  

20           And so how to protect resources in the Gulf 

21 has been changing, and new ideas have emerged that take 

22 advantage of the notion that a lot of these places are 
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1 connected, that they form networks.  

2           And going back to your question, Chairman 

3 Reilly, about the international element, the notion of 

4 protecting internationally and applying this knowledge 

5 of the networked habitats that are connected through 

6 the Gulf current and through other physical elements of 

7 the system, that's what's on the table now in those 

8 discussions.  

9           I think it is very important to note that it 

10 is very hard to do marine protected areas and marine 

11 sanctuaries.  And this, for example, this plan, it was 

12 put forwarded in 2008.  It's a program called Islands 

13 In The Stream put forward by NOAA.  And it was a 

14 science conference in January 2008.  

15           There was a Gulf Fishery Management Council a 

16 week later where it was rolled out there, and the 

17 American Sport Fishing Association came out in February 

18 with a policy recommendation that fishing areas not be 

19 changed in any way.  

20           And a couple months after that, towards the 

21 end of the year, I think Senators Vitter and Shelby and 

22 Sessions, I think I have that letter right, wrote 
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1 requesting that the program be withheld.  

2           So there are a lot of great ideas, great 

3 scientific ideas, a lot of great policy ideas, and a 

4 lot of work to be done, from staff observations, in 

5 selling that to the people who live closest to it.

6           CO-CHAIR REILLY:  Okay.

7           MS. ULMER:  Mr. Chairman, what comes to mind, 

8 when you talk about that, is your very first slide 

9 about resilience and the need to accept change and 

10 adapt, whether we are talking about natural systems or 

11 human systems, how we regulate oil and gas, how we 

12 manage fisheries, how we protect special areas.  

13           It's just interesting to me how resistant 

14 human beings are to change when they perceive that 

15 modifying the status quo is going to impact them 

16 negatively financially, and how that drag on adjusting 

17 to new conditions really has hurt us as a society in 

18 being able to adjust quickly to new conditions, whether 

19 they be in oil and gas technology or response 

20 technology or managing specialized areas like the Gulf 

21 of Mexico.  

22           It's unfortunate, as I think Senator Graham 
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1 mentioned, that our public policy tends to lag so badly 

2 behind changed conditions.  And I know that we can't 

3 exactly fix that, but I hope as a Commission we won't 

4 be so bound up in protecting the status quo that we 

5 aren't afraid to push others to think about how 

6 important it is to be resilient and to adapt.

7           CO-CHAIR REILLY:  That is well put.  We are 

8 keeping in mind that if we don't learn resilience, in 

9 the Gulf particularly, we will have to learn 

10 reinforcement, and probably discover it's insufficient 

11 and then retreat.  Those are the -- that is the 

12 sequence of responses that one can anticipate.  

13           But I think we have probably come to the end 

14 of the day.  Very nice job on a quite complex subject 

15 that has all the issues of ecology, politics, 

16 economics, local versus federal interests that make it 

17 a really rich subject to study.  

18           We are grateful to your employer, Nicholas 

19 Institute for Environmental Policy Solutions, for 

20 allowing you to come to work for us at Duke 

21 University.  

22           I guess while I'm saying this, we are 
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1 grateful to the National Geographic Society, the 

2 Natural Resources Defense Council, Harvard University, 

3 University of Alaska, University of Maryland, and 

4 Graham friendly enterprise.

5           MR. ROSTON:  I would like to thank Adam 

6 Benton, who is our GIS expert and put together the maps 

7 that you saw on the slide, and also Claire Bonridge, 

8 who is our researcher, and Louise Milkman, who is the 

9 chief of staff of the Commission and really did a deep 

10 dive.

11           CO-CHAIR REILLY:  Well, we understand that, 

12 and we very much appreciate it, as the staff has 

13 distinguished itself repeatedly in the presentations of 

14 really, I think, spoken extraordinary and exemplary 

15 high quality of background, research understanding, and 

16 quite articulate, and even congenial patience with 

17 sometimes pressing questions and points of view with 

18 which possibly sometimes you are not in 100 percent 

19 agreement, although we can't tell.  

20           I would just like to conclude these remarks.  

21 We have no public commentators today.  Okay.  Simply to 

22 say when I was invited by Carol Browner on behalf of 
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1 the President to become Co-Chairman, the first question 

2 I had was who would be the co-chair, and I learned it 

3 was going to be Senator Graham.  

4           And I was reminded, as he mentioned this 

5 morning, that we went back 40 years.  I only go back 43 

6 with my wife, Bob.  That was tremendously reassuring 

7 and encouraging to me, and I later learned that she had 

8 made the same case about me to him.  

9           I was in the White House, White House counsel 

10 on environmental quality, when he was a state Senator 

11 sponsoring a bill that was criticized for being radical 

12 and leftist and socialistic in Florida, the Florida 

13 Land and Water Management Act, which was put to rest 

14 when he received a letter signed by no less than 

15 President Richard Nixon complimenting that statute in 

16 detail, in fact, indicating a quite specific 

17 understanding of its various provisions, which happened 

18 to be also in a bill that we were preparing to propose, 

19 National Land Use Policy Act, which, in fact, later 

20 became the Coastal Zone Management Act.  

21           It has been a real pleasure to work with you, 

22 and I cannot imagine a more congenial relationship than 
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1 the one that we have had.  Really, all of the energy 

2 and commitment and intelligence and knowledge that the 

3 Commission has, I keep wanting to talk specifically to 

4 the editorial board of the Wall Street Journal and tell 

5 them how really good we are, those that had 

6 reservations about us.  What was that?  

7           I think each of the Commissioners brought a 

8 distinct perspective and specialized knowledge and 

9 experience to this enterprise, which has made it not 

10 just very satisfying to participate, but intellectually 

11 engaging.  

12           We have learned so much together in the time 

13 that we have been at this.  And we are -- we do feel an 

14 obligation, all of us, to keep it going, to continue to 

15 watch what is done with our recommendations, to put 

16 immediate premium on those that the President and the 

17 administration itself and alone can implement by 

18 Executive Order, but to recognize also the long-term 

19 possibility that some of the less plausible, less 

20 realistic, maybe less immediate likely recommendations, 

21 might find their home over time, just as Marine Spatial 

22 Planning found some three or four years after it was 
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1 first proposed in a Commission, I think in the Pugh 

2 Commission and also the Watkins Commission on the 

3 oceans.  

4           That was very reassuring to me when the 

5 President, last spring, announced support for marine 

6 spatial planning, and I remembered well that that is 

7 one of those recommendations that seemed like a good 

8 idea at the time, went absolutely nowhere, and had very 

9 few champions in the beginning.  It did have in the 

10 environmental community, and that really, I think, 

11 helped make a difference, kept them alive.  

12           We can hope that the same will happen with 

13 some of your recommendations that may not be 

14 immediately acted upon, but shouldn't discourage us.  

15           I have really found this a pleasure to move 

16 here from San Francisco for the past six months.  It's 

17 a pleasure to come to Washington from San Francisco.  

18 It's not something I always do.  It is literally true 

19 in this case, and it is really largely because of the 

20 community of commissioners and staff who made it so.  

21           Thanks to you, Chris, and to the support of 

22 the Department of Energy for our budget, for the 
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1 support that you have given us, for your very patient 

2 attention to us, and your occasional willingness to 

3 overlook our straying into policy and into specific 

4 recommendations in camera, which I wouldn't tell your 

5 boss you did.

6           MR. SMITH:  You just did.  

7           CO-CHAIR REILLY:  I have given you away in a 

8 way that you would have never given us away.  Well, we 

9 appreciate that relationship.  It did pose, at the 

10 outset, as you recognized, given the nature of this 

11 Commission, given its profile, its visibility, special 

12 stresses with respect to the FACA, Federal Advisory 

13 Commission Act.  

14           And I thought that you very practically and 

15 reasonably tried to ensure respect and compliance with 

16 the law, but also understanding and patience with the 

17 fact that we had to really exchange information freely 

18 and regularly along the way, particularly because of 

19 the very short period that we were given to address 

20 these issues, six months.  

21           That concludes my closing remarks.  Are we 

22 going to go around the table.
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1           DR. MURRAY:  We have to do this in order 

2 according to the staff.

3           MR. GARCIA:  Alphabetically.

4           DR. MURRAY:  I'm first.  Well, I have 

5 certainly enjoyed working with the Commission and 

6 getting to know you, and especially getting to know the 

7 incredible staff, which was truly amazing working with 

8 all of the just intellects here.  

9           I also wanted to thank Chris, in particular, 

10 and the DOE, for hosting us in a rather complex and 

11 very intense working relationship.  

12           So I spent most of my career in industry.  So 

13 I was going to focus -- this is the order.  I was going 

14 to focus on more what our discussions to our industrial 

15 audience is.  So in my belief, offshore oil and gas are 

16 national resources.  We will need to exploit them in 

17 the next few decades, at least.  

18           We will need to move, as a nation, to a more 

19 sustainable energy future.  If you just look 

20 realistically at how we are going to do that, we still 

21 need our offshore oil and gas.  So what are we going to 

22 do about this?  
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1           The U. S. oil and gas safety culture should 

2 be the best in the world.  Right now, it is pretty 

3 clear it's not.  Government and oil and gas industry 

4 working in the U. S. must depart from the current 

5 business-as-usual attitude to accomplish this.  

6           I think we all agree on the Commission, and I 

7 think that the complacency in business as usual has to 

8 stop.  It's clear from what we experienced with 

9 Deepwater Horizon that operating safely with minimal 

10 environmental impacts is way less expensive and better 

11 for business profits in the long run, not just for the 

12 responsible party but for the whole industry.  

13           It will also reduce the chance of another 

14 Deepwater Horizon disaster.  So I think this is a key 

15 finding of our Commission.  We need to take lessons 

16 from those who manage the commercial airline and 

17 nuclear power industries.  They rearranged themselves 

18 after dealing with similar crises, and they have 

19 emerged with a regulatory and business environment with 

20 admirable safety records.  

21           Nothing is perfect, but continuous 

22 improvement is really quite important.  Both of these 
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1 industries have a consistently-funded and powerful 

2 federal regulator.  The regulators have teeth, the 

3 Federal Aviation Administration and Nuclear Regulatory 

4 Commission.  Nobody who is being regulated by them will 

5 say they don't of teeth.  

6           The new regulatory framework we recommend 

7 must have the same independence, funding and power.  

8           In addition, in the nuclear industry, this is 

9 coupled with very strong industry peer regulation and 

10 accountability, and it's completely separate from any 

11 lobbying body, and one of our recommendations is that 

12 the oil and gas industry should really look at this 

13 model.  

14           The process safety culture is a systems 

15 approach.  It deals with imbalances and inherent 

16 risks.  For example, well design, as we talked about 

17 today, needs to take into account the potential for 

18 better ability to prevent, contain, and clean up worst-

19 case spills, not just be the most productive well.  

20           Robust review needs to be done for any 

21 changes to the well design and drilling plan, and I 

22 brought this up earlier.  A management of change 
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1 process actually has to be taking into account 

2 potential risk in the whole system, not just that one 

3 single change needs to happen.  

4           R and D for enhanced safety, containment and 

5 cleanup needs to keep pace with exploring and drilling, 

6 and we went over this in great deal.  These investments 

7 are inadequate, and we need to move to an offshore 

8 leasing policy in which both the environmental impacts 

9 and regulatory requirements are managed according to 

10 local geology and potential risks that are site 

11 specific.  This is quite reasonable.  

12           This is especially the case in uncharted 

13 geology and in the Arctic, and we went over that 

14 today.  I'm actually confident that the U. S. can put 

15 in place a robust safety and environmental protection 

16 regime.  We did it for two other industries.  

17           As we have seen demonstrated, the costs and 

18 consequences of not doing this far outweigh that which 

19 is needed to maintain an inherent safety culture.  

20 Thank you.

21           CO-CHAIR REILLY:  Thank you.

22           DR. MURRAY:  Next is Fran.
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1           CO-CHAIR REILLY:  Co-chair seems to have been 

2 bypassed.

3           MS. ULMER:  Surprise is always a good thing.  

4 I think I was appointed to this Commission largely 

5 because of my experience in Alaska, both from a policy 

6 and legal perspective, as a result of the Exxon Valdez 

7 oil spill.  

8           And I was struck again today, as we have had 

9 our conversations, how many times the Alaska experience 

10 and the Exxon Valdez oil spill experience has come up 

11 in our discussions.  

12           Obviously, the Exxon Valdez spill was 

13 different in many ways from the Macondo spill; 

14 location, duration, quantity, a tanker versus a rig.  

15 But I was, again, struck by how similar, at least in 

16 some ways, the cause of the Exxon Valdez oil spill and 

17 this spill, a lack of risk management, a lack of safety 

18 engineering, backup systems, a failure to communicate, 

19 inadequate training, insufficient monitoring and 

20 diagnostic technology and, of course, inadequate spill 

21 response preparedness, some very strong similarities to 

22 what we have been discussing both yesterday and today.  
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1           The Exxon Valdez oil spill happened in March 

2 of 1989.  And let's ask ourselves what was the legacy 

3 of that spill?  Congress acted quite quickly; the Oil 

4 Pollution Act of 1990.  Think about the safety 

5 improvements that happened as a result of that tragedy; 

6 the requirement for double-hulled tankers, for improved 

7 escort tugs, for regional citizens advisory councils.  

8 I could go on and on.  

9           My point is that a lot was done, and Congress 

10 stepped up to the plate to do it in ways that have made 

11 a difference.  We have had much fewer -- many fewer 

12 spills in terms of tanker spills, and there was a 

13 billion-dollar settlement which set in motion 

14 restoration, habitat protection, environmental 

15 monitoring, scientific research, a legacy of 

16 restoration which, again, continues to this day.  

17           So that tragedy, as sad as it was and still 

18 is for many people, left a legacy of change.  

19           What will be the legacy of change from the 

20 Macondo spill?  That is a question that is still open.  

21 Unquestionably, the Department of Interior has moved 

22 forward with some changes in terms of regulations that 
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1 have been adopted in terms of proposed 

2 reorganizations.  But I would suggest that there is 

3 quite a bit more to be done.  

4           I will summarize from the last few days and 

5 last few months of work five areas that I think we 

6 should focus on, and hopefully others who have the 

7 power to act will focus on.  

8           One of the lasting lessons is that the lack 

9 of risk management and safety process systems create at 

10 least as much, if not more, risk than technical 

11 equipment failures, particularly in highly complex 

12 operations like deepwater drilling.  

13           So what does that tell us?  Number one, that 

14 we need a regulatory regime that emphasizes safety and 

15 performance and continued improvement over check-the-

16 box supervision, and that may require considerable 

17 change from the regulatory regime that we have today.  

18 And we have talked a lot about the safety case.  

19           Number two, it will require a better 

20 resourced and better prepared regulator focusing on 

21 safety as much as or more than simply extracting oil 

22 and gas resources.  And that may involve, as I said, 
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1 change, but also some tough laws for industry.  

2           Number three, we need political leadership 

3 that will create incentives, both carrots and sticks, 

4 for industry to set higher standards for safe 

5 operation, instead of simply protecting the status 

6 quo.  

7           Number four, America needs an oil and gas 

8 industry that takes an active role in improving safety 

9 culture and investing in technological improvements for 

10 spill prevention, containment and response.  

11           And finally, America needs a vibrant Gulf of 

12 Mexico restoration process that will, for not only the 

13 Gulf region, but for the United States, provide the 

14 vibrancy of that ecosystem and the human and ecological 

15 and economic systems that people expect and need from 

16 the Gulf of Mexico.

17           Thanks, again, to our staff, to my fellow 

18 Commissioners.  And my hope is that the President, his 

19 cabinet, Congress, the industry, and the American 

20 people will take this opportunity, as we did after the 

21 Exxon Valdez oil spill, to turn a tragedy into a 

22 significant improvement, progress for America.
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1           CO-CHAIR REILLY:  Thank you.  Who is next?

2           MR. GARCIA:  I thought you would never ask.  

3 It's me.  Over the course of these last several months, 

4 this investigation has made it clear that the system 

5 failed massively and at multiple levels.  There was 

6 obviously the failure of management of the three 

7 companies, failure of industry, failure of government.  

8           We have seen successive administrations of 

9 the Congresses ignoring the problem.  They must share 

10 the blame, and a failure of political will and 

11 imagination, lessons that weren't learned or were 

12 simply ignored, hard decisions that were delayed, and a 

13 complacent it-could-never-possibly-happen attitude.  

14           Sadly, this proved to be a deadly and 

15 disastrous combination.  It should never have happened, 

16 and that it did is, frankly, inexcusable.  

17           There is a fundamental need to overhaul our 

18 regulatory system and industry culture, and I 

19 completely endorse the need to move beyond the current 

20 prescriptive regulatory approach to one that more 

21 closely resembles the safety case approach used by the 

22 UK.  Even as we discussed yesterday, it must also be 
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1 revised to enhance environmental analysis.  

2           One of the lessons that I hope we take away, 

3 and there are a number of them, that we take away from 

4 this experience is the importance of being vigilant, 

5 and, as Fran noted a moment ago, adapting to changing 

6 circumstances.  

7           After Valdez, we made significant efforts to 

8 improve tankard safety.  Those investments paid off.  

9 But like an Army that is always preparing for the last 

10 war, we didn't anticipate future risks.  It is stunning 

11 how primitive our ability to respond to spills remains 

12 and how undeveloped our ability to cap a deepwater 

13 blowout was prior to Macondo.  

14           We need a real and serious investment in 

15 response and containment technology by industry and 

16 government, and it shouldn't be just a one-shot 

17 investment.  It's going to have to be an ongoing 

18 commitment, and one that continually monitors new risks 

19 as they emerge, not just in the Gulf but everywhere we 

20 drill.  

21           Now, we all witnessed the anxiety and 

22 suffering during our visits to the Gulf, and it 
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1 certainly made an impression on me, as I know it did on 

2 the other Commissioners.  And I want to emphasize 

3 something that came up in our last discussion.  

4           Because we will be doing a great disservice 

5 to the people if we are satisfied with taking the Gulf 

6 back to it is state on the morning of April 19th.  And 

7 in this sense, the term restoration is not apt.  The 

8 Gulf is damaged on so many fronts.  

9           What we need to do is make the Gulf stronger 

10 and more resilient, resilient being the key word.  A 

11 resilient Gulf will enable future generations to enjoy 

12 its natural value.  A resilient Gulf will be better 

13 able to withstand the damage of future accidents, 

14 should they happen.  A resilient Gulf will ensure that 

15 this unique way of life and national treasure persist.  

16           Now, at our first meeting, I expressed 

17 confidence that the Commission would be independent and 

18 impartial, that we would conduct a thorough 

19 investigation, provide an objective accounting of what 

20 happened, and how we can best avoid it happening again 

21 in the future.  

22           I also expressed the hope that we would lay 
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1 the groundwork not only to build the Gulf back but to 

2 build it better.  

3           When we deliver our report in January to the 

4 President, I think that the American people will agree 

5 that that is exactly what we have done.  

6           It's been said before, but I don't think we 

7 can say it enough; the Commission staff is composed of 

8 an extraordinary group of professionals who have done 

9 an extraordinarily professional job, and I thank them 

10 very much, as well as my fellow Commissioners, and it 

11 has been an honor to serve.  Thank you.

12           CO-CHAIR REILLY:  Thank you.

13           MS. BEINECKE:  Thank you, Terry.  When the 

14 Macondo blowout occurred, now five months ago, I think 

15 we were all stunned by the fact that we didn't have the 

16 systems and we didn't have the technology to abate it.  

17           30 years ago, I worked on offshore oil and 

18 gas issues, and the environmental community which is 

19 known to always consider the worst case, I think it's 

20 fair to say we never envisioned a case as bad as this 

21 one.  

22           We did -- we were concerned about what 
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1 serious ecological consequences of a disaster of this 

2 scale might be, but I think we never guessed what the 

3 human and economic consequences would be as well.  And 

4 over the last five months, the Commission has really 

5 been charged with how do we ensure that this kind of 

6 disaster does not happen again.  

7           And I hope that with the series of 

8 recommendations that we have identified, we really have 

9 set in place a series of changes that need to be made 

10 by the federal government, by the regulatory structure, 

11 by Congress, and by the industry to ensure that the 

12 United States, and, hopefully if we can set standards 

13 that are of international consequence, that no place in 

14 the world experiences the kind of impacts that the Gulf 

15 of Mexico and the people who live there and the marine 

16 environments that are there have experienced over the 

17 last several months.  

18           At the same time, I think it's important to 

19 put the whole issue of offshore oil and gas leasing and 

20 our energy appetite in the context of American energy 

21 policy.  

22           For four decades, offshore oil and gas 
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1 leasing has continued at a pace because we have an 

2 insatiable appetite for oil.  Drilling offshore, 

3 drilling onshore, drilling for gas, a whole series of 

4 extraction programs that we have are designed to meet 

5 an appetite that is literally impossible to meet on a 

6 domestic scale.  

7           And yet we have not as a country invested in 

8 an alternative energy policy that really takes on that 

9 addiction head on, that looks for the strategies that 

10 are going to improve the efficiency in which we use the 

11 resources to advance new technologies, to take 

12 advantage of the ingenuity and creativity of the United 

13 States, to ensure that we have the most fuel-efficient 

14 cars, new electric cars, hybrid vehicles, that we 

15 invest in public transportation, that we invest in 

16 environmentally-compatible biofuels, so that we 

17 understand where the future lies.  

18           Because no matter how much drilling occurs 

19 offshore or onshore, we cannot meet that appetite here 

20 in the United States.  And as Senator Graham has told 

21 us, I think at every meeting, this is a serious 

22 national security issue that we have to address as a 
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1 nation.  

2           So even though that was not the mandate of 

3 our Commission, I think it's very important to put the 

4 work that we have done in that context as we complete 

5 our final recommendations and submit the report.  

6           I would also like to just comment briefly on 

7 the fact that I think that the experience in the Gulf 

8 provides a real opportunity for the nation to 

9 understand the value and productivity and richness of 

10 the marine environment that really circles the nation.  

11            And that, finally, we have an opportunity to 

12 take that head on and to develop innovative new 

13 strategies for marine and coastal protection, and 

14 figure out how to manage the offshore resource, so that 

15 different values that are out there, the values of the 

16 marine environment and the values of the oil and gas, 

17 are considered equally, and that we have systems in 

18 place to ensure that the long-term, getting to the 

19 earlier conversations about resilience and 

20 productivity, that those are there for the benefit of 

21 America well into the future, and that the plans are 

22 affirmative in their approach and not just reactive.  
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1           So I'm hoping that as we address the serious 

2 shortcomings that we have identified in both the 

3 regulatory structure and the industry practices, and 

4 make very specific recommendations on how to change 

5 those, at the same time we make strong recommendations 

6 on a very different future for America, one that 

7 addresses what our long-term energy needs are, one that 

8 addresses how to ensure that the rich natural resources 

9 that we do have remain productive and available for the 

10 long term for the American people, and that we look in 

11 a very positive and new way at what the resources of 

12 the nation can offer if wisely managed and cared for 

13 over the long term.  

14           I would just like to also thank all of you.  

15 It has been a real pleasure to work with you over the 

16 last several months, and a real pleasure to work with 

17 the staff.  Richard Lazarus, our Deputy Director, and 

18 all the staff, have done most of the work.  We have 

19 benefited from it.  So for that, I'm very grateful.  

20 It's a wonderful experience.  Thank you.

21           DR. BOESCH:  Well, I have been asked to close 

22 because of my intense and deep personal ties to the 
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1 region.

2           CO-CHAIR REILLY:  Because you live the 

3 closest to Washington.

4           DR. BOESCH:  Yes.  And I think the 

5 Commissioners, by now, have become -- can repeat them 

6 by heart, many of my anecdotes about growing up in the 

7 Gulf Coast and learning all about the marshes and 

8 bayous of coastal Louisiana with my father during 

9 vacations and summer camp on the Mississippi Gulf 

10 Coast, enjoying the rich bounty of the sea that defines 

11 the cuisine and culture of the region in so many 

12 important ways.  I'm pleased at least you got some 

13 chance to sample that during your visits, as well.  

14           The other thing, you know, I'm 

15 extraordinarily fortunate to be able to live a dream 

16 that I had as a young boy, that I would like to do this 

17 kind of work, work in the environment as a profession.  

18 So I have been lucky enough to be able to do that, and 

19 to ultimately, eventually as time went on, venture out 

20 in the Gulf on research, even in the research vessel 

21 that I helped build.  It was really living a dream.  

22           One of the things that I worked on when I was 
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1 in Louisiana, of course, is the impact of the offshore 

2 oil and gas industry.  It's the dream I had as a 

3 youngster that really -- and the values that I 

4 developed -- that really guide and animate me to this 

5 day.  

6           So this experience of having grown up there, 

7 formed my profession, gave me an opportunity to 

8 investigate this, made this disaster obviously 

9 extremely personal to me.  But there is, as we have 

10 just been discussing earlier today, an ongoing disaster 

11 that exists, apart from the oil that was gushing from 

12 the well and washing ashore.  

13           And another part of the personal dimensions 

14 of this is that much of this disaster, I'm speaking of 

15 the disappearance of viable coastal environments, 

16 wetlands, in particular, the creation -- the 

17 development of this dead zone in the Gulf of Mexico and 

18 the like, it really happened during my lifetime, and a 

19 good part of it I got to witness and deal with as a 

20 professional.  

21           So it really happened on my watch.  So I 

22 really feel I have been guided and compelled to return 
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1 to the Gulf and try to help address those problems.  

2 And I think this Commission service gave me great 

3 opportunity to do that.  So I'm thankful for that.  

4           Just as an example, we talked at great length 

5 about the coastal wetlands loss, and the reasons and 

6 the restoration plans.  But just to put it in personal 

7 terms, you had asked earlier, Commissioner Reilly, 

8 about the dead zones and the nutrients in that loop 

9 current.  

10           When I was a youngster growing up just seven 

11 blocks from the Mississippi, the nitrate levels in the 

12 river were one-third what they are today.  They have 

13 grown that dramatically.  This dead zone didn't exist; 

14 now it does.  So one of my personal challenges and 

15 professional challenges is to do something about that.  

16           So I'm hopeful that one of the 

17 recommendations we make in terms of repairing the 

18 damages of the spill, but also looking more deeply into 

19 the root causes of the long-term environmental 

20 problems, that we can provide some constructive 

21 recommendations that will result in taking advantage of 

22 this unfortunate opportunity and making a difference in 
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1 the long run.  

2           We must not -- the other personal aspect of 

3 this, and I guess I have not really talked with many of 

4 you about this, except for Fran who accompanied me on 

5 several trips, but including one in to Houma, Louisiana 

6 which is not only where the Command Center is, but also 

7 it's really probably the key coastal city that supports 

8 the offshore gas and oil industry.  

9           I lived in Houma for a decade, raised my 

10 daughter there, by and large, and I well appreciate how 

11 the regional economy depends on this industry.  I have 

12 many friends, family members, who work in the 

13 industry.  So I know that it's important to them, not 

14 only important for our nation's energy supply, but 

15 vital to that economy.  

16           But my daughter went to school, public school 

17 with children of shrimpers, Vietnamese shrimpers, with 

18 other fisherman, with rig workers, with people who 

19 worked in the onshore construction and supply industry 

20 that supported it.  

21           And it's a different set of situations that 

22 result in this.  There's some prosperity, but it's a 
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1 situation where if you are raising young kids, you will 

2 know that one of your kid's friends, the father is 

3 there for two or three weeks at home, around the house, 

4 and then he's gone because of the work patterns in the 

5 offshore industry and what that does to the families.  

6           There are other folks that I knew, one of my 

7 daughter's other father's -- friend's father was home 

8 all the time because he was permanently disabled by 

9 working in the industry.  So it's a dangerous 

10 industry.  It can be very dangerous.  

11           And I think one of the things we should 

12 reflect on in terms of our work is the protection of 

13 the lives of people who do that very hard and very 

14 valuable work for this nation.  So we can make a 

15 difference there.  It affects me, my personal outlook, 

16 very directly as well.  

17           Particularly, as I said, because of these 

18 personal experiences, I'm really greatly honored to 

19 have been selected for the service on this Commission, 

20 had a chance to work on it, hopefully have made a small 

21 contribution.  I'm hopeful.  If I wasn't hopeful, I 

22 would probably find some other line of work, I 
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1 suppose.  

2           And I think that we have some recommendations 

3 that we can form up that will make a difference.  They 

4 are practical.  They are honest.  They are creative.  

5 And I hope, as Fran pointed out, the nation, the 

6 public, political leaders, the President, and the 

7 Congress take our recommendations to heart.  

8           Like everyone else, I'm just -- I have just 

9 had a great experience in working with extraordinary 

10 staff who has served us so well, worked very hard, and 

11 with people who are just exceptional people who have 

12 developed wonderful reputations and done great things 

13 in their own lives, and bring this rich experience and 

14 talent they bear to the task.  

15           I couldn't have asked for a better six 

16 colleagues on the Commission.  Thanks very much.

17           CO-CHAIR GRAHAM:  As they sometimes say in 

18 the Senate, everything has been said, it just hasn't 

19 been said by everybody.  So I will try to avoid 

20 repeating the eloquence.  That's right.  Don't worry.  

21 I won't be too long.  

22           If I could stay with politics, one thing that 
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1 we tend to try to do is find what is the rising current 

2 of public opinion and attach yourself to that in order 

3 to optimize your chance of political success.  

4           With that, it looks as if we are not facing a 

5 particularly conducive environment.  We are advocating 

6 regulation when the political winds are for smaller 

7 government that is less involved in our lives.  We are 

8 going to be recommending some additional expenditures 

9 when the climate is deficit reduction.  

10           So what is it that we attach ourselves to?  

11 Well, I would suggest to Theodore Roosevelt, Theodore 

12 Roosevelt, whose popularity has maintained but, I 

13 think, has escalated.  

14           He talked about the fact that each generation 

15 had a responsibility to leave a better America to 

16 following generations.  I think our recommendations 

17 point the way in an important area of America to do 

18 that, to be able to leave to our children and 

19 grandchildren and their grandchildren a Gulf of Mexico 

20 that has the kind of qualities that Don just described 

21 so eloquently, serves so many important purposes, to 

22 leave to America an important industry that is a better 
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1 industry, a more reliable industry, and one in which 

2 maybe ten years from now, when they list the industries 

3 that have developed an effective culture of safety, 

4 they won't stop at nuclear energy and commercial 

5 aviation.  They will say and the offshore oil and gas 

6 industry is also in that category.  

7           So I think that we can attach ourselves to 

8 that attitude of generational responsibility.  And the 

9 work we have done and the recommendations we have made 

10 hopefully will contribute to this being a better 

11 America for future generations.  

12           I have said it before, but I will say it 

13 again, it has been a wonderful personal experience to 

14 work with each of the Commissioners of this fantastic 

15 group of people that have come to make our work 

16 possible.  

17           And I thank each of you for that service and 

18 for the personal rewards that we receive from it.

19           CO-CHAIR REILLY:  Here, here.  Amen.  With 

20 that, I think that we have concluded our public 

21 meeting.  

22  (Whereupon, proceedings were concluded at 3:14 p.m.)
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Commission Co-Chair 
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The following statement of Senator Robert Graham was taken from the 
transcript of the Commission meeting on December 2, 2010 and is not a 
written statement from Senator Graham: 
 
 
CO-CHAIR GRAHAM: Thank you, Chris, and thank you to you and your colleagues for the excellent support that you 
have given to this Commission. We are very appreciative. The oil and gas off our shores is an American asset. The 
American government is not just the regulator of offshore oil. It is also the steward for the American people of this 
asset. In a real sense we are the landlord and have an obligation to respond when the public trust has been abused. 
President John Adams said, "Facts are a hard thing." There are some facts that I believe we have uncovered. 
  
One, our investigation has determined that there are fundamental weaknesses in the US government's 
regulatory approach. Most Americans would be surprised and disappointed as I was to learn that America lags 
behind other countries in how we regulate and oversee oil and gas exploration and production. This fact points 
towards the need for alternative strategies such as a commitment to safety procedures as a condition of drilling 
on seabeds which belong to the people of America. 
 
Two, the oil and gas industry at large has an obligation to respond. It is not enough in my view to lay the blame 
solely on a few rogue companies. The companies involved in this disaster are major players in the Gulf, and 
the contractors are used throughout the world. At last month's hearing I was very impressed with the CEO of 
Exxon Mobil and Shell and their demonstrated commitment to industry-wide safety. They must continue as 
strong advocates for new and more effective industry-wide regimes which compliment effective federal 
government regulation and execution of lease conditions. 
 
Three, America's current energy nonpolicy is unsustainable. With minimal awareness and virtually no 
considered debate we have positioned ourselves as the user of 22 percent of the world's petroleum while we 
control only three percent of known reserves under America's lands and waters. This Commission has an 
opportunity to speak to this radical imbalance which threatens our national security. Last month the head of our 
investigative team, Mr. Fred Bartlit, put it well when he said a hundred years from now we want the world to say 
they changed the safety regime in offshore drilling. This is a worthy aspiration with one significant exception. 
The world should say this in 2011, not in 2110. As a nation we have the opportunity to make this change. We 
have a chance to learn the lessons from this disaster in a way that our oil and gas industry is stronger, our 
workers safer, our environment healthier and our national security more secure. 
 
Finally, I would like to note that I am very impressed with what we have been able to accomplish without 
subpoena power. I remain mystified as to why a few Senators decided to deny this Commission this power when 
subpoena power has been granted as almost an absolute for congressional commissions which have analogous 
responsibilities to ours. The lack of subpoena power has made our Commission's work more difficult. Our success is 
a testament both to the determination and skill of our team and to the plain fact that the problems of and inefficiencies 
with the current safety regime are so egregious. Over the next two years we will discuss our findings and how we 
propose to translate them into reforms that are worthy of our great nation. Thank you. 
  



The following statement of Senator Robert Graham was taken from the 
transcript of the Commission meeting on December 3, 2010 and is not a 
written statement from Senator Graham: 
 
 
CO-CHAIR GRAHAM: This will be our last collective gathering to complete our analysis, research, and 
prepare the report with its findings and recommendations to the American people. I want to extend my 
appreciation to all of those who have participated. As I have had the privilege of being on several commissions, 
this is a highlight in terms of the collegiality and the seriousness with which there have been open, candid 
discussions to arrive, act, and share judgments. I thank each of the Commissioners, particularly my friend and 
Co-Chair Bill Reilly, for their contribution to that. But also, as Bill said so generously yesterday, our leadership, 
starting with Richard Lazarus, and then the outstanding staff that he has put together to bring people of this 
talent together for such an intensive period is a remarkable example of effective leadership. I want to thank all 
of those of you who heard the call, saw this as an opportunity to serve the nation, and have done so with such 
distinction. 
 
I want to talk a little bit about where do we go from here. We have invested the better part of half a year in 
getting to where we are this morning. What's the balance of our road ahead? And I would like to frame that in 
the context of who are the audiences to whom we should be speaking? One of those is the industry itself. 
When we started this, I think a question that I certainly had in my mind, and many others, was this an example 
of one rogue company which had had a long record of unsafe performance, or did it reflect more broadly on the 
industry itself? 
 
While I think the principal responsible party was an outlier in the sense of its safety culture, that culture was not 
limited to one company. We've heard very direct evidence about the largest drilling and rig company in the 
world, and what its safety culture was, and from one of the largest supply companies providing one of the most 
significant elements of this operation, which was the cement, and its culture. So I don't -- I don't come away 
from this by saying that we've got just a single target. I think the industry has got to recognize that it must 
reform itself, and do so in a manner that will restore the American confidence in their ability to do this highly 
technical deepwater drilling in a manner that is safe, protective of the environment, and protective of the asset, 
the seabeds of the Gulf of Mexico and Alaska, which belong to all of us as American citizens. 
 
A second audience is the person who appointed each of us and gave us our mission, and that is the President 
of the United States of America. Many of our recommendations are going to be brought to life by Executive 
Order. And I hope that our report will be sufficiently confidence-building and inspiring to the President that he 
will use his ability to put our recommendations into action through that device. 
 
Another of our audiences is the Congress of the United States. As one who spent 18 years in those institutions, 
I think I know them well. I believe that we have uncovered some of the challenges to the Congress. One of 
those challenges is, in this area, as in so many others, technology is moving at a very rapid pace. The public 
policy that surrounds that technology tends to move at a much slower pace. And so we have a situation that 
occurred on April 20th where a 21st-century event occurred using legislative policy of the 1980s, and it proved 
to be quite ineffective. We need to think about some strategies that would assist the Congress in closing that 
gap between what I call the offense of the industry and the defense of government to provide appropriate 
regulation. 
  
One suggestion which has recently emerged is the idea of applying to this industry what we already do to the 
military, and that is require a periodic, in the case of the military, every-four-year, review of our military strategy 
and our capabilities. That may be an idea that has resonance in this area, as a means of assuring that 
Congress, on a periodic basis, has to focus on the issues of are we keeping pace with technology. 
 
There are also issues in which the Executive and Legislative Branch will share responsibility. I think high 
among them is the issue of an energy policy. We have been asked to comment about the future of offshore, 
particularly deepwater, drilling. It's my personal feeling that we cannot do that in a vacuum. There has to be a 
larger energy policy in to which this becomes a subset. 
 
Yesterday, we spent quite a bit of time talking about Alaska. Bill said that the Chukchi and Beaufort Seas 
represented the fourth -- the second and the fourth largest remaining areas of potential exploration for oil and 



gas in the United States. I did a quick calculation. If the assumption is that there are 25 billion barrels of 
petroleum in those two seas combined, our second and fourth largest remaining areas, then how long would 
they last under two conditions. 
 
One, assuming that U. S. consumption stayed at the current level, which is approximately 20 billion barrels a 
day, how long would it take us to exhaust those two major remaining reserves? Well, the answer is 
approximately four years. If, on the other hand, we were to maintain the current system in which approximately 
40 percent of our demand is met by domestic and 60 percent by import, they would last nine years. I said 
assuming that we continue at our current level of usage. We are about to have a census, and it probably will 
report that the population in the United States is 310 million people. The Census Bureau has already done a 
projection of what the population of the United States will be 90 years from now, in the year 2100, and that 
number is 575 million people. I say that to indicate that the idea that we are going to stay at 20 million barrels a 
day, even with all the things that we try to do to reduce our addiction to oil, is not going to happen. So we have 
a particularly, I think, urgent need to develop an energy policy for this country that will not reduce us to what is 
happening in other places in the world, and that is total depletion of our domestic resources, and, therefore, 
total reliance on someone else to provide our critical needs. I believe that is a major challenge to the Executive 
and the Legislative Branches of the federal government. 
  
A final and maybe the most important audience that we have are the people of the United States of America. 
This event captured the attention and imagination of the American people for the better part of three months 
during this past summer. For many, it has now fallen off the attention, even the memory, reservoir of many 
Americans. I believe it's our responsibility to carry the message of our report, what we have found and what we 
recommend that we do in this critical area, aggressively to the American people. I know each member of this 
Commission is prepared to accept their role in doing that. We are challenged to be creative in how we can most 
effectively communicate this important information. And in many ways, we will be ultimately judged by the 
degree to which we can affect American public attitude on this issue. 
 
So I conclude by saying thank you to each of you who has participated in this effort. Bill, thank you for the 
wonderful restoration of a friendship that has lasted -- or started about 40 years ago, and then as frequently 
happens, we went our own paths in life, and now we have a chance to come back together. This has been an 
extremely gratifying aspect of this for me personally. So I thank you again, and we still have work to do. And I 
would like to call on Priya and her outstanding associates as we turn to the containment issue. 
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The following statement of Mr. William Reilly was taken from the transcript 
of the Commission meeting on December 2, 2010 and is not a written 
statement from Mr. Reilly: 
 

CO-CHAIR REILLY: Good morning. Today marks the conclusionary phase, the last time that this Commission 
together will deliberate in public on our responsibilities, and we will consider in the course of the day the 
recommendations that the staff's work has presented to us and will advocate to us. I want to say that this is as good a 
staff as I have ever worked with. I think it's a tremendous tribute to the executive director Richard Lazarus and to the 
other members of this extraordinary team that they have displayed the energy, the creativity, the resourcefulness and 
the investigative congeniality which marks their best work. The fact that we are as prepared as we are after just four 
or so months of work by the Commission is a great tribute more than to anyone else I think to the staff itself. 
 
Today we'll have staff presentations and then deliberate on the safety culture, on regulatory oversight, on 
environmental review, on drilling in the Arctic and on oil spill response. I am struck myself by the evolution in my own 
thinking in the course of the time that I have spent serving on this Commission. I came into it persuaded, as I think 
most people in the oil and gas industry may still be persuaded, that this was a case of a company with at least a five-
year history of severe safety challenges and misbehavior and that we were dealing with essentially a rogue company. 
I think it has been conclusively and indisputably established that we have a bigger problem than that. 
 
Three major companies, as Senator Graham just observed, were heavily involved in the decisions that are most 
questionable that were made on the Macondo rig, and this perception in some quarters of the oil and gas industry 
that Macondo was the consequence of one company's bad decisions simply doesn't stand. Our investigative team 
concluded that three major companies were fully implicated in the catastrophe, and our staff further reported that 
other companies had no effective containment preparations and laughable response plans that promised to look out 
for any polar bears or walruses that happened on to the scene. 
 
The poor state of containment and response plans and capability in the Gulf of Mexico is indisputable evidence of a 
widespread lack of serious preparation, of planning, of management. That culture must change. It must change for so 
many reasons for the good of all of us. It must change, among other reasons, for the good of the oil and gas industry. 
Reflect for a moment on this. A recent Commission paper noted there was a point in the management of this crisis 
when industry experts feared the entire 120 million barrel reservoir might seep through the ocean floor and wreak 
total havoc. I would ask you to take a moment to reflect on this. What would we be talking about today if the well 
couldn't be capped? If it was still pumping 60,000 barrels a day into the Gulf, if the shores of Gulf Resorts in 
Mississippi, Alabama and Florida had been smothered with oil and if the videos were still being shown 24/7 on every 
cable network and news website around the world, I can assure you we wouldn't be here debating how long it will 
take to jump start the permitting process in the Gulf or the Arctic. We'd be having an existential conversation about 
whether offshore drilling should ever be permitted in US coastal waters again. 
 
Even the companies with fine safety and environmental management systems, and we have heard from them and we 
have studied and come to admire those systems, these companies that were not implicated in the Macondo 
explosion themselves nevertheless found themselves shut down in the Gulf because of other companies' 
mismanagement because of decisions over which they had no control. The failure of three companies on one rig 
ended up shutting down 33, and that was a risk that even the best risk management systems did not anticipate and 
did not control. 
 
So let me say as emphatically as I can the oil and gas industry needs to embrace a new safety culture. The series of 
decisions that doomed Macondo evidenced a failure of management, and good management could have avoided the 
catastrophe. A new safety culture is important. It is not enough. Drilling for oil in deep water is risky, but so is flying or 
operating submarines and nuclear reactors. The systems and the industry safety – the systems represented in an 
industry safety institute particularly of the sort that the nuclear industry has developed, the Institute For Nuclear 
Power Operations, particularly offer useful lessons on how to ensure management that is judged and incentive to 
implement best practices and called out when it doesn't. Commission staff have identified a whole range of issues to 
which we must respond. I think that the self-interest of the oil and gas industry that considers it does have superior 
systems of safety and management lies in the reassurance that they could obtain with a safety institute the 
reassurance that the laggards in accident-prone companies can be brought up to a higher standard by their peers. 
That is the history of other industries which have confronted serious catastrophes. 
 
Well, the essential foundation of good risk management is high quality, no-nonsense regulation. Staff presentations 
and staff investigations have made clear, as have other investigations, that federal regulators and inspectors have 



failed utterly to keep abreast of the profoundly sophisticated technologies involved in deep water exploration and 
development. To protect the public interest the Interior Department will require more funds, more inspectors, more 
engineers, more professionals who know the oil and gas industry and are the equal of the industry personnel they 
regulate. It is widely acknowledged that the generation of revenue has driven the old MMS, and it took in a lot of 
money, billions annually. The money from oil and gas leases should be more than sufficient to finance the agency 
reformation that is needed.  
 
Secretary Salazar has recognized the need to separate leasing and revenue generation from environmental and 
safety regulation. We will consider today whether to recommend that he go further and construct an impenetrable wall 
with environmental and safety regulators insulated from those who auction and lease and manage the money those 
activities generate. That is what other countries have done, UK and Norway most recently after their own disasters. 
 
A word about the proposals we are considering. We meet at a time of national preoccupation with reducing federal 
expenditures. We are sensitive to the realities of the country's fiscal precariousness. Neither a safety case nor a 
safety institute need entail federal appropriations or even congressional action, and the improvements in the Interior 
Department's regulatory capability are we believe relatively modest, and failure to upgrade the quality of federal 
regulation would be a national scandal. As both the CEOs of Exxon Mobil and of Shell have observed, industry 
requires a competent regulator. I call on the industry to support in congress the increase in resources BOEMRE so 
badly needs to become competent. Oil is a strategic resource and is important to the security and the economy of the 
United States. 
 
My own experience with the industry leaves no doubt about the industry's technological savvy and its ability to 
manage risks and to fuel the economy. We are not dealing here with a sick or failing or unsuccessful industry but with 
a complacent one. The industry created Marine Well Containment Corporation as an important industry commitment 
that addresses shortfalls in containment. We need more such initiatives. So we will now hear presentations about the 
shape that some of these initiatives might take and the recommendations that the Commission will consider. And we 
will begin with Nancy Kete. Welcome. 
 
 
  



The following statement of Mr. William Reilly was taken from the transcript 
of the Commission meeting on December 3, 2010 and is not a written 
statement from Mr. Reilly: 
 
 
CO-CHAIR REILLY: Good morning. Well, today we begin the second of our two days of deliberations, the last 
time we will meet formally as a full Commission, before we go public on January 11 with the release of the 
report and its submission to the President and to the country. 
 
Our staff's and Commissioners' interest was focused on answering the central questions the President's 
Executive Order set for us. We believe we understand the decisions and their consequences that constitute the 
proximate causes of the loss of well control, blowout, the fire, the explosion and the spill. We considered 
policies going forward to reduce the risks of such a spill ever happening again, and we zeroed in on a search 
for root causes and how to respond to them. And we concluded that it may lay in a culture of safety -- a safety 
case which would characterize the way in which industry calculates and assesses its own risks and manages 
them more effectively, in collaboration with the regulator, and in a safety institute borrowed from the kind of 
institutions that other high-risk industries, and most notably, the nuclear industry, have established, and they 
have worked effectively. 
 
We reviewed the prospects for future offshore oil and gas exploration and development, and discussed policies 
for making decisions that are better informed and lead to safer development, particularly in frontier areas. We 
narrowed the gaps both of our understanding and among each other. 
 
So in sum, I think it has been a good five months' work. Later today, we will consider restoration. Like much 
that we have considered, it poses choices and is characterized by questions. We have long known the Gulf 
suffers from a large nutrient fed dead zone and from rapidly subsiding and eroding wetlands, the nurseries of 
most of the creatures of the sea. Those problems and the projects to address them predate the Macondo oil 
spill. Energy development has contributed to the loss of wetlands with its canals and pipelines, but it's far from 
the only cause of their loss. Yet the Clean Water Act fines and the Natural Resource Damages funds appear to 
be the first serious money we are likely to see to finance restoration projects long on the drawing boards. 
 
I have heard from so many in the Gulf: Don't recommend more studies and plans. We have been studied to 
death, as one governor said to me. And, of course, for there to be serious money beyond the resource damage 
funds, Congress will have to authorize and appropriate Clean Water Act fines, which, by law, would otherwise 
go to the Treasury. But as we consider restoration, our priority is on repairing damage to the ecosystem. But 
the Gulf and its people have other needs, too. Tourism, a mainstay of the economy, is off 60 percent in 
Alabama Governor Riley told me on Wednesday. Fishing and seafood processing, another major pillar of the 
economy, is severely impaired. What the oil may not have done to fisheries, news reports and consumers' 
fears of oil-contaminated fish dealt the fishermen and their support industries a second and continuing blow. 
 
All of the Commissioners, all of us, have had personal encounters with Gulf fishermen, with resort and hotel 
operators, with the families of energy industry workers. So these people do not just exist in news reports or 
statistics about job losses. We now know many of the Gulf's people who have been affected by the spill. They 
come to mind as we consider recommendations to restore their ecology, their economy, and to help their way 
of life. 
 
Finally, presenters and our staff have made clear the very large role the Gulf, the ports, the seafood, the 
commerce, and the industry, the very large role the Gulf and its economy play in the life of the nation. Thus, it 
merits continuing attention by all Americans, and, thus, by this Commission, which we have given it and will 
give it again today. 



 

 

 

 

 

 

Attachment 5 
Staff Presentation 

 
Safety Culture in the Offshore Drilling Industry 

  



0 C
0



|



0
>





E ~

m o
b0 o







0 0



0



E





o















0
0













I

0    U

I

u~ ,..° umm
mm

U

I

II





















E
0

0

mOO



0

E

0



0

0 0

E



0

0







C~. 0

0 m



r-

E









 

 

 

 

 

 

Attachment 6 
Staff Presentation 

 
Regulatory Oversight 

 

  



0 0

(-

~ 0



IE



"5

08



o o o
o o o

o
o

o







E

0
Z



llll

II





0

0



0









I
I
I



-0 -0

0

0 ru

0 "~

~ ¯ 0
E E ’-u.

~ ,o ~o



0

Z

sJnoquew UO!ll!W O01. Jad, sa!l!lele3

0 0 0 0 0 0 0 0 0 0
0 0 0 0 0 0 0 0 0

sJnoquew UO!ll!W O0 ~ Jed Sa~l~lele4

sJnoquew uo!II!LU O0 ~ Jad sepn[ul

0 0 0 0 0 0 0 0 0 0 0
0 0 0 0 0 0 0 0 0 0
0 (:D iX:) I~ (O kO ~" 03 04 ~--

sJnoquewUO!ll!W 00~ Jad sa!Jn[ul

"o

o~ ~o~



o
o

sJnoqueuJ UO!II!LU O0 b Jed

0      0      0      0      0
0

sJnoquem UO!ll!U~ O0 ~ ~ed se[~n[ul



E

u



 

 

 

 

 

 

Attachment 7 
Staff Presentation 

 
Environmental Review 

 

  



0















X

X

X

X

x

X

x

X

X





o_ 0

0 0



 

 

 

 

 

 

Attachment 7 
Staff Presentation 

 
Environmental Review 

 

  



0















X

X

X

X

x

X

x

X

X





o_ 0

0 0



 

 

 

 

 

 

Attachment 8 
Staff Presentation 

 
Drilling in the Arctic 

 

  







0 ~

¯ ¯ ¯









o



0 -o --









~ I-IDII



 

 

 

 

 

 

Attachment 9 
Staff Presentation 

 
Oil Spill Response 

 

  





z ~
Z









Z

I,,I.I







¯ ¯ ¯







 

 

 

 

 

 

Attachment 10 
Staff Presentation 

 
Oil Spill Containment 

 

  





zZ

Z

Z

8~

tu o























 

 

 

 

 

 

Attachment 11 
Staff Presentation 

 
Oil Spill Impacts 

 

  



Z

0







E

t-

E

E













E

E 0



z

©

0 ~



Z

0





0
0



0 (-

(-

0

(-





0







0 0
-- U



Z o
z

0

O    ~



0





z



Z

0

t-

>
0
0/3

0

0

0



Z

E

o ..o- E
0

~_ 0





0





 

 

 

 

 

 

Attachment 12 
Staff Presentation 

 
Recovery and Restoration in the Gulf 

 

  



0

0

O0 0



Z





z ©
z



I

°~



i

~ E





0 ~ :~

~°









OR











mmm



0









I

i

! !

4- ~
0 w

r~7 0





0



©





E ~0







 

 

 

 

 

 

Attachment 13 
Public Comment by Sebastian O’Kelly 

 
Alaska Sea Life Center, Seward, Alaska 

 

 

 

 

  



Comments of the Alaska Sealife Center to the
National Commission on the BP Oil Spill and Offshore Drilling

December 2~ 2010

The Alaska Sealife Center ("ASLC") is Alaska’s only public aquarium and ocean wildlife rescue
center. ASLC is a private, non-profit (501 (c) (3) corporation with approximately 105 full-time
employees and dedicated staff of volunteers and interns.

Mission
The Alaska SeaLife Center generates and shares scientific knowledge to promote understanding

and stewardship of Alaska’s marine ecosystems.

Research
Center-based research projects help
scientists discover reasons for declining
marine animal populations and environmental
changes and helps identify marine resource
management strategies.

Rehabilitation
The Alaska SeaLife Center provides care for
sick and injured marine animals, yielding
important information about wildlife

~ populations.

i Education
From early education to Elderhostel, the
Alaska SeaLife Center educational programs
and presentations are designed to expand
the public’s knowledge of Alaska’s marine
ecosystems - to date the Center has
educated some 2 million visitors about
Alaska’s marine ecosystems.

ASLC was formed as a result of the Exxon Va/dezoil spill in 1989. The toll on marine species
caused by the Exxon Valdezspill included the loss of roughly 2800 sea otters and 250,000 marine birds.
At the time, Alaska had a very limited rescue and veterinary response capability. The ASLC was partially
funded from a grant approved by the Exxon-Valdez Settlement Trust Council, in part to create a
restoration and ongoing regional animal rescue and rehabilitation capability. Since establishment, that
capability has been maintained with minimal government support and there are currently no plans in the
winding up of the Exxon Valdez Trust Council for maintaining that capacity. There is a very real fear in
Alaska that, should an oil spill occur, we would be inadequately prepared to respond at an appropriate
scale and with appropriate wildlife handling capacity. As the Deepwater Horizon spill has so vividly
demonstrated, wildlife rescue and rehabilitation is a specialized field that requires specialized response
facilities and expertise.



ASLC’s rehabilitation program is the only program in the North Pacific capable of providing
veterinary care for distressed marine mammals and seabirds. This program also maintains a capability to
treat polar bears, various species of whales, porpoises, dolphins, sea otters, sea lions, and seals in
distress. ASLC has the ability and in house expertise to hold animals in temporary captivity pending
rehabilitation and release back into the wild or to transfer to other zoos and aquaria in other States. The
Center has also initiated a partnership with the oil and gas operators, transportation and other industry,
government, national zoos and aquaria with wildlife response expertise and community organizations to
proactively establish a North Slope and Arctic seas wildlife disaster response capacity. ASLC’s veterinary
facilities and practices are approved and periodically inspected by the U.S. Department of Agriculture and
the Center operates under the permission and close supervision of key Federal agencies responsible for
marine mammals and seabirds. In 2008 and 2009 alone, ASLC responded to 206 different incidents of
stranded birds and marine mammals in Alaska. Additionally, the marine rehabilitation personnel
collected samples from dead stranded animals to gain valuable insight into conditions that may affect
marine populations at large.

Most recently, the ASLC hosted its first annual de-oiling workshop, sponsored by Alaska Clean
Seas, the World Wildlife Fund and British Petroleum and attended by the U.S. Fish & Wildlife Service.
Among other issues, the Workshop attendees concluded that additional research on best de-oiling
techniques is necessary; that basic animal handling capacity needs to be established near the
Chukchi/Beaufort region; that there is a need for additional personnel training for such Arctic species as
polar bear; and that temporary holding facilities for Arctic species is lacking.

While the Exxon Valdez Settlement Trust provided part of the funding for ASIC’s capital
infrastructure, it does not provide revenue for the annual operating costs of maintaining a rescue and
rehabilitation capability. These operations are currently being funded in part by a NOAA grant and in
part by revenues from visitor entrance fees and industry and private donations. NOAA funding for
these activities is decreasing and may eventually be eliminated. Visitor entrance fees are fluid and
subject to downward pressure during a bad economy. Other rescue and response organizations suffer
equally from the lack of operating revenues, although wildlife Centers in more populated States have a
much bigger membership base to draw support from. Many wildlife organizations throughout the
country struggle to finance their operations and rely heavily on a volunteer network. These volunteer
rescue organizations are poorly equipped and many lack a core veterinary staff who can supervise rescue
and rehabilitation operations.

These organizations need additional funding in order to be adequately prepared for oil spill
response. NOAA currently administers the Marine Mammal Health and Stranding Response Program
(MMHSRP), which provides for stranding networks, responses and investigations of mortality events,
biomonitoring, tissue/serum banking, and analytical quality assurance. This program could and should
be enhanced to better enable response to oil spills. USFWS has similar jurisdiction and response
oversight for birds, manatees and polar bears, and would also benefit from additional funding aimed at oil
spill response. Both are authorized under the Prescott grants scheme to work together on wildlife
response and that scheme may provide a vehicle for expanding national network capacity.

ASLC is proposing that the Oil Pollution Act of 1990 to be amended to require the transfer of $10
million annually from the Oil Spill Liability Trust Fund to the National Oceanic and Atmospheric
Administration to develop and sustain a core response and veterinary capability to rescue marine
mammals, polar bear, seabirds, marine turtles, and other marine species from the effects of oil spills.
NOAA would administer the fund as a partnership endeavor with relevant Federal agencies such as the
USFWS and a pre-designated national network of authorized State stranding centers.

The Congress created the Oil Spill Liability Trust Fund to ensure that there was sufficient funding
for a rapid, effective response to oil spills. We unfortunately do not have a rapid and effective national
rescue and rehabilitation capability to respond to marine species injured by oil spills and that lack of



capacity is magnified in regions such as Alaska that face significant logistical challenges to oil spill
response. We believe that $10 million per year would be sufficient to support a regional network
throughout the United States, including Alaska, Hawaii, and the Caribbean Islands. We recommend that
these funds be automatically transferred to the National Oceanic and Atmospheric Administration
annually from the Oil Spill Liability Trust Fund. NOAA would be delegated by the Congress to assess
each region’s rescue and response capability, and to contract with qualified organizations to enhance and
sustain such a capability. We estimate that a basic response capacity for Alaska and the Arctic could be
maintained by the ASLC for around $750,000 per year. That level would need to be assessed further
depending on the rate and nature of growth in oil and gas production, particularly in the Arctic OCS.

As the Deepwater Horizon spill has established, actual response costs could and should be
mandated as part of the permitting process. By providing for development of an ongoing response
capacity in capable local institutions such as the ASLC, the public and oil field operators could be assured
that the best available expertise was response ready and able to be brought to bear at short notice.
ASLC is requesting that the Commission provide an assessment of the marine wildlife rescue and
response capability in its report to Congress, and make recommendations in support of enhancing and
sustaining this wildlife response capability.
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4 Paul Harrison Environmental Defense Fund Washington, DC 

5 Jenny Kordick Sierra Club Washington, DC 

6    

7    

8*    
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