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N THE SUPREME COURT OF THE UNI TED STATES

e ¢
FRANCI S A. ORFF, ET AL.,
Petitioners
V. : No. 03-1566
UNI TED STATES, ET AL.
e &

Washi ngton, D.C.
Wednesday, February 23, 2005
The above-entitled matter cane on for oral
argunent before the Suprene Court of the United States at

10: 04 a. m

APPEARANCES:

WLLIAM M SMLAND, ESQ, Los Angeles, California; on
behal f of the Petitioners.

JEFFREY P. M NEAR, ESQ, Assistant to the Solicitor
Ceneral, Departnent of Justice, Washington, D.C ; on
behal f of Respondent United States.

STUART L. SOVACH, ESQ, Sacranento, California; on behalf

of Respondent Westl ands Water District.
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PROCEEDI NGS
(10: 04 a.m)

JUSTICE STEVENS: W will now hear argunent in
O ff against the United States.

M. Sml and.

ORAL ARGUVENT OF WLLIAM M SM LAND
ON BEHALF OF THE PETI Tl ONERS

MR. SM LAND: Justice Stevens, and may it pl ease
t he Court:

The rel evant | anguage of the 1963 contract, as
illumnated in the surrounding circunstances, was
confirmed in the express terns of the 1986 sti pul ated
j udgnent whi ch conmmanded the district and the United
States to performthe contract.

In particular, the first sentence of paragraph
4.2, which is at joint appendi x page 111, states -- and |
quote -- the district acknow edges that it entered into
the 1963 contract for the benefit of Areas 1A and 1B.
That's the prenerger --

JUSTICE O CONNOR: M. Smland, do you m nd
telling us why the petitioners never filed suit in the
Court of Federal dains?

MR. SM LAND: Yes, Your Honor. There's a |long
history of litigation here. It began with the first suit

in 1979. W were in the district court there. There were
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adm ni strative and constitutional and equitable issues as
well, and we were able in that initial case to conbine al
those forns of relief in the district court. And then, of
course, we got this judgnent that | began to read from
And fromthen on, we had four or five other cases all in
the district court.

We do acknow edge that on the breach of
contract, there is concurrent jurisdiction under the
Tucker Act.

JUSTICE BREYER. Is it concurrent? | nean, the
-- the statute I'mreading, the one you brought is consent
is given to join the United States as a necessary party
defendant. |Is that what happened here? They were joined
as a necessary party defendant?

MR. SM LAND: Well, we think so, Your Honor.

JUSTI CE BREYER. They were? | -- | think that's
-- isn't that -- what rule of -- | thought there's a -- a
Rul e of Federal Procedure. | can't renenber what --

what's the --

MR SMLAND: Rule 19(s)?

JUSTI CE BREYER Yes. |Is that what they were
] oi ned under?

MR. SM LAND: That -- that procedure was not
i nvoked here.

JUSTICE BREYER No. Well, all right. Wre
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they -- there's technical phrase well known in the law to
be joined as a necessary party defendant. @G ven the
normal meaning in the I aw of that technical phrase, is

t hat what happened here?

MR, SM LAND: No. Wat happened -- what
happened - -

JUSTI CE BREYER' No, okay. If it did not
happen, then how coul d you possibly sue in that court
rather than the Court of Cains where the statute says you
can sue on any inplied, as well as express, contract?

MR. SM LAND: Because the wai ver of sovereign
i Mmunity statute says in any suit.

JUSTICE BREYER: It doesn't nean in any suit in
sentence 2 of the kind referred to in sentence 1? Does it
mean any suit in the universe? Any suit in the world?
Any tort suit? | would have thought that sentence 2
refers to sentence 1

MR SMLAND: Well, it -- it does and that case
was litigated against the United States by ny clients and
-- and we won in the Peck case. And we think that should
have ended the matter.

JUSTI CE BREYER But don't -- how can we, if we
have -- if -- if I read this -- this as neaning
technically what it says and it's a jurisdictional matter,

how could | do anything other than say, go to the Court of
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Cains, you're in the wong court?

MR SMLAND: Any suit is also in the first
sent ence, Your Honor.

JUSTI CE BREYER Yes. It says --

MR SMLAND: And -- and --

JUSTICE BREYER -- in any suit you can join the
United States as a necessary party.

MR SMLAND: The -- the -- in the sue and be
sued cases, this Court construes that very broadly, and
this is the sane root word and --

JUSTICE O CONNOR: Wl |, but we don't give broad
construction to waivers of sovereign inmunity.

MR SMLAND. | --

JUSTICE O CONNOCR.  Quite the reverse. And it
says to join the U.S. as a necessary party defendant in a
suit to adjudicate, confirm validate, or decree the
contractual rights of a contracting entity in the United
States regarding any contract executed pursuant.

Now, | guess the farnmers were not technically
the contracting entity.

MR. SM LAND: They were not the signing --

JUSTI CE O CONNOR:  No.

MR SM LAND: -- party.

JUSTI CE O CONNOR:  So you' ve got nore probl ens.

MR. SM LAND: Qur -- our argunent -- and again,
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this has been resolved in the | ower courts against the
Governnent. But our -- our viewis that by the nature of
the i ntended beneficiary doctrine, the duty is owed to the
third party, as well as to the promsee, and it's
enforceable by the third party, as well as the prom see.

JUSTICE G NSBURG If you -- if the | ower courts
were of this view, why did the district court in this case
gi ve you three opportunities to have your contract claim
transferred to the Gains Court?

MR. SM LAND: Once the determ nation was nade
that we were not intended third party beneficiaries, that
was the |l aw of the case, and had it been transferred to
the ains Court, we -- we would have been bound by that
determnation. W felt we had to bring to a final
resolution the -- the intended beneficiary i ssue before we
could proceed in the Cains Court either.

JUSTICE G NSBURG But it does suggest that the
district court had at |east sone concern whether the case
-- your claimhad been |odged in the right court.

MR. SM LAND: Yes, although again that -- that
court had been hearing these matters for many years in --

I N nunerous cases Wi thout this issue ever having conme up.

JUSTICE BREYER Well, but it's a -- see, | want
to know what |' m supposed to do. As | read the | anguage,

you're out. As | understand the purpose of the statute,
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It makes sense to ne if you're out, and it doesn't make
sense to ne if you're in. And maybe there's sone | ower
court precedent to the contrary, which |I'd certainly read,
but is there any Suprene Court precedent to the contrary
t hat supports you?

MR. SM LAND: Just the -- the |anguage of in any
suit definitely is --

JUSTICE BREYER No, no. But that isn't the
limting part. The limting part is in any suit of a
certain kind.

MR SM LAND: Yes.

JUSTI CE BREYER. Wiat they give consent to is
j oi nder as a necessary party. And that is not what
happened here.

MR SMLAND. Only the -- the general principle
t hat | anguage should be read in its ordinary neaning --

JUSTICE BREYER It's ordinary neaning, you're
out because the ordinary neaning of joinder as a necessary
party is you weren't joined as a --

MR SMLAND: There -- there at least is no
evi dence that Congress had rule 19 in m nd when it enacted
either the '52 statute or the '82 statute that we -- we
stand on.

JUSTI CE KENNEDY: Well, it's sonething that |

hadn't concentrated on before now, but your position that,
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well, if you're transferred to the Court -- to the Court
of Cains, that you bring with you all of the previous
rulings of the United States district court in California
and that those are sonehow bi ndi ng because of the |aw of
the case -- what is the authority for that? The -- the
court that's transferred has to accept all the rulings

t hat have been nmade previous to the transfer?

MR SMLAND: | -- our understanding is if,
obvi ously --

JUSTI CE KENNEDY: | nean, what's the authority
for that?

MR SMLAND: | can't cite you authority, Your
Honor, but | -- we were very concerned about that. |If

there was no wai ver of sovereign imunity in the first
i nstance, then the lower court's ruling on intended third

party beneficiary | would think should be vacat ed.

JUSTICE SCALIA: Could I -- 1 -- 1 guess |I'm not
followng this. | don't know why, M. Smland, you -- you
have not referred to the |ast sentence of -- of what you

assert was the waiver of sovereign inmunity, which says
any suit pursuant to this section may be brought in any
United States district court in the State in which the
| and i nvolved is situated. Wy isn't that what you're
relying on?

MR SMLAND: It is and -- and when | was
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tal king about in any suit --

JUSTI CE BREYER: How does that help you?
Because it says any suit pursuant to this section, and of
course, this section starts off by tal king about addition
of a person as a necessary party. So how does the | ast
sentence hel p you?

JUSTI CE SCALIA: | -- | --

MR SMLAND: Well, it -- it -- if the words,
join necessary, limt any suit and the |anguage that
Justice Scalia referred to, then -- then maybe we're in

trouble. But otherw se --

JUSTICE SCALIA: | -- | take that to mean that
when you sue one defendant and you al so sue the United
States as a necessary party defendant, that suit -- any --
that would be a suit pursuant to this section. | -- |
don't know what other nmeaning that -- that sentence coul d
have. Wen you sue two parties, one of whomis the United
States, by reason of the fact that it's a necessary party
defendant, that suit is a suit pursuant this section and
it can be brought in any United States district court in
the State in which the land involved is situated. | -- |
don't know what -- what other suit that -- that sentence
could refer to.

JUSTI CE BREYER. You -- you agree with that. |

-- you're caught in between us here, and | understand.
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(Laughter.)

JUSTI CE BREYER And | guess we have to figure
out what is the right nmeaning of that initial phrase.

JUSTI CE G NSBURG  Per haps you can expl ai n.
This was not your suit originally. You intervened.
Right? This was started out by the water district.

MR SM LAND: The district sued the United
States. W intervened.

JUSTICE A NSBURG And then after sonme, | think,

2 years --

MR, SM LAND: Yes.

JUSTICE G NSBURG -- the water district bows
out. It has settled its case. It's a nystery what it
settled for. At least, | didn't see it in any of the

briefs. Wy did the water district, having brought this
case, then say, we're satisfied, we're out?

MR. SM LAND: The record is very sparse, Your
Honor. There is the district's notion which says pretty
much what it said inits brief, that there was a -- a
thing called the principles between it and the United
States and various parties. And as a result of those
principles, which are not in the record, although they are
a matter of public record, the -- the district inits
di scretion elected to dismss the case. W opposed that.

We woul d have hoped the district would have kept goi ng.
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We | ost that opposition. The district was di sm ssed, and
we were allowed to proceed on our own.

JUSTICE STEVENS: M. Smland, can | ask this
guestion? |f Justice Breyer is -- the thrust of his
question is right, I -- | think the district itself could
not have brought the suit under his reading of the
sovereign imunity. And I'mjust wondering, has the
United States ever taken the position that the district
could not have initiated this litigation?

MR. SM LAND: Not to ny know edge, Your Honor.

JUSTI CE SCALIA: Could -- could we hear your

argunent on -- on the sovereign immunity point as opposed
to the venue point? Wat -- on what ground do you say the
United States has waived its -- its imunity fromsuit in

this case?

MR SM LAND: There are two statutes.

JUSTICE G NSBURG My -- may we just back up to
t he question -- your answer to Justice Stevens? | thought
that this wasn't a suit initially on the part of the water
district for noney danmages. | thought they were seeking
declaratory relief against the United States.

MR. SM LAND: They pled both, Your Honor
Al though at that tinme the water still was available for
delivery, it hadn't flowed to the ocean. And the noney

had not yet been collected and spent. So the focus
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initially was on equitable relief to stop --

JUSTI CE G NSBURG  Because one could -- one
could read the words, suit to adjudicate, confirm
val i date, or decree the contractual rights, as a suit for
declaratory relief but not enconpassing danages.

MR, SM LAND: Both statutes we cite say that
j udgnents can be entered in the sane nmanner, to the sane
extent as a private individual under |ike circunstances,
| anguage | believe fromthe Federal Tort O ains Act.
Again, both in the 491 F. Supp. decision under the MCarran
Act and in the Peck case, the district court held that
noney damages were enconpassed by that. So both statute
-- statutes on which we rely have language in it taken
fromother sources of law, with which this Court is very
fam |iar and has opined on several tines.

The -- the only unique parts of -- of either of
the two statutes that we stand on are -- are the rights.
One refers to admnistering a previously adjudicated right
to the use of water, and the other is the contract
| anguage we' ve di scussed.

JUSTI CE SCALIA: Can you turn to sovereign
| muni ty now?

MR, SM LAND: Yes.

JUSTICE SCALIA: And -- and let nme nmake -- nake

It easy for you. Do you know of any case, other than
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cases decided by this friendly district judge, in which a
suit has been allowed agai nst the United States based on
not hing nore than the status as a third party beneficiary
of a contract to which the United States has -- on which
the United States has agreed to be sued? Is -- is there
any such case?

MR, SM LAND: No.

JUSTICE SCALIA: And -- and you think it's clear
that -- as our sovereign immunity | aw requires, that such
athird party beneficiary can sue the United States?

MR. SM LAND: For exanple, in the US. .
District Court case decided by this Court in 1971, under
the McCarran Act, that fact situation was not before you,

but the Court did say that the rights to which the statute

referred were all inclusive. It read it broadly.
JUSTICE SCALIA: | -- | don't understand that.
The rights were all inclusive.

As -- as | understand the law of third party

beneficiaries, it -- it used to be -- and -- and perhaps
at the tinme this statute was enacted still was -- quite --
quite restrictive. It's only in nore recent -- | don't
agree with the Governnent's argunent that -- that you have

to, in an ordinary contract, explicitly refer to the third
party beneficiary's rights. But when sovereign inmmnity

Is at issue, it's -- it's a different question, it seens
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to ne.

MR SMLAND: Well, we have explicit rights here
and -- and it would seemto nme that if -- if -- and this
was certainly the legislative history behind section 221,
not -- not behind McCarran. But if -- if the sane duty is
owed by the promsor to the third party that it owes to
the promsee, and if the third party has the sanme rights
of enforcenent as it does under 304 of the Restatenent
that the prom see woul d have, why should it be any
different? Wy would Congress have intended to excl ude
that? And it used the word contract.

JUSTI CE SCALI A: Because -- because we have a
rul e that says when Congress wants the United States to be
sued, it -- it nmust say so clearly.

MR SM LAND. You al so have the rule that the
word contract means the | aw of contract and not parts of
it.

JUSTI CE STEVENS: But yes, isn't it arguable,

t hough, that in this case the Governnent probably thought
that it would be efficient to have the district represent
all the farnmers for whatever their -- to the extent their

i nterests were shared with one another, rather than having

every individual have the sane right to bring -- bring a
| awsui t ?
MR SM LAND:. Efficient in -- in collecting | and
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assessnents and water charges, but there's no evidence in
the -- either the | anguage of the statute, | submt, or
the --

JUSTI CE STEVENS:. Except for the fact that the
district is the party to the contract, though.

MR. SM LAND: Not hing was said about litigation,
| et alone intended third party beneficiary --

JUSTI CE KENNEDY: Well, but the -- the whole
point of the district -- correct if I"'mwong. This is
your area. The whole point of the district was to nake it
easier for the United States to know with whomit was
dealing to have an efficient system and if you say, well,
that doesn't include |lawsuits for damages, it seens to ne
t hat destroys nuch of the purpose of the formation of the
district.

MR. SM LAND: There's a lot of legislative
history there, and it tal ks a great deal, as you say, Your
Honor, about efficiency and -- and the conveni ence. But
it's not talking at all about litigation, about renedies,
about rights once there's a breach.

JUSTI CE SCALI A: But you haven't really achieved
very nmuch efficiency if you sinply get the United States
out of the business of collecting the paynents and of
keepi ng track of the paynents but |eave the United States

subject to suit when the person who has authority to do --
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do these things goofs. | nean, what -- what trouble has

the United States saved itself? It would still have to
ride herd over -- over the person with -- with whomit's
deal i ng.

MR SMLAND: Well, it -- this is a transaction

between a water seller and many water buyers. Yes, in
1926 districts were put in the mddle, but it's also true
in 1939 in -- in the section 9(e), Congress authorized the
particul ar type of contracts we have here, so-called water
service contracts, and it doesn't nmention district. And
as a matter of fact, the Ninth Grcuit has held that the
bureau had the discretion admnistratively to deal with

I ndi vi dual s.

So throughout the history of the reclamation

program you -- you have the -- the core transaction is --
is a water sale fromthe Governnment to -- to farmers. And
that's was the case on day one in 1902 and it still is.

And 1'd just like to remnd the Court that
paragraph 3 of the stipulated judgnent at page 110 of the
joint appendix is in our view dispositive here. This was
a -- an agreenent by the United States and the district,
approved by a court after formal settlenent notice was
di spatched to two formal classes, and it says, any
appropriate relief nmay be obtai ned agai nst the Federal

parties by the filing of a new action for violation of any
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contract arising independently of this judgnent.

JUSTI CE SCALIA: But the -- the Justice
Departnent has no authority to -- to consent to suit which
-- which Congress has not consented to. | don't see how
this strengthens your case.

MR. SM LAND: Again, if -- if this Court should
hold that neither of the two statutes on -- on which we
stand wai ve sovereign inmunity, and --

JUSTI CE SCALIA: And this alone wouldn't --
woul dn't renedy the --

MR SM LAND: Then -- then --

JUSTI CE SCALIA: -- the absence --

MR SM LAND: -- the decision that we're not
i ntended beneficiaries should be vacated and we shoul d
have a chance to go to the court -- Clains Court.

|'d like to reserve, Your Honor, 3 mnutes, if |

may.
JUSTI CE STEVENS: You nay, indeed, M. Sm !l and.
M. Mnear, | think you' re up next.
ORAL ARGUMENT OF JEFFREY P. M NEAR
ON BEHALF OF RESPONDENT UNI TED STATES
MR M NEAR Justice Stevens, and may it pl ease
the Court:

Petitioners cannot maintain this suit for breach

of the Westl ands contract because the Wstl ands contract
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is itself subject to the rules of sovereign imunity. And
section 390uu authorizes only a limted wai ver of
sovereign imunity. It does not authorize suits by

i nci dental beneficiaries for noney danmages.

For many of the points that have already been
rai sed by Justice Breyer, Justice Kennedy --

JUSTICE STEVENS. M. Mnear, do you think it
does wai ve sovereign imunity for suits brought by the
district?

MR M NEAR |In one circunstance, Your Honor
This suit allows a district that has been sued by
i ndi vidual water users to join the United States in the
ongoing suit and, in fact, renove the case to Federal
court if necessary, so there can be a determnation of all
the rights in those --

JUSTICE STEVENS: Did this suit begin as a suit
by a water user against the district and then you were
joined later? |Is that --

MR MNEAR No, it did not, but that did occur
in the Barcellos & Wl fsen litigation that ran between
1978 and 1980.

JUSTICE STEVENS: Well, in this suit, did not
the district bring it against the United States?

MR M NEAR That's correct.

JUSTI CE STEVENS: And was that a -- was that
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jurisdiction proper at that tine?

MR M NEAR That suit was brought under the
APA, and the district brought the suit on that basis.

JUSTI CE STEVENS:. But was it properly brought is
what |' m aski ng you.

MR. M NEAR That suit was properly brought.

JUSTI CE STEVENS:. (Kkay.

MR MNEAR But it was not brought under 390uu.
Instead, there was an allegation that the United States
had acted unlawfully and the Wstlands relied on the
Adm ni strative Procedure Act.

JUSTI CE SCALI A:  And no noney danages.

MR M NEAR And no noney danmages as well, and
that's what distinguishes this case.

JUSTICE BREYER So that -- so your view --
nean, what -- what nmakes sense to ne is that the section
nmeans what it says, that consent is given to join the
United States. That neans join themin an ongoing suit.
And it makes sense because what the United States wants is
anyone who sues them for noney damages goes to the Court
of ains. But of course, where you have an ongoi ng suit
bet ween two ot her people, we'll nmake an exception because
there it's already in another district and we'll let you
bring the United States in as a necessary party. The

ot her exception is when you don't sue for noney damages.
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That's in section 702 of the APA

Now, that to ne nakes a |l ot of sense and it's
consistent with the |language. |s that your view or do you
have a different view?

MR MNEAR Yes, that is our view, and let ne

suppl enent your conmments in this regard. Section

JUSTI CE KENNEDY: May | -- may | -- has that
al ways been your view throughout?

(Laughter.)

MR MNEAR It has been our view under 390uu
when section 390uu has been -- has been rai sed.

JUSTI CE KENNEDY: But throughout the litigation?

MR. M NEAR  Throughout this litigation? |
can't -- | can't be sure that we've naintained a
consi stent position, but ultimately this i's a question of
sovereign imMmunity. So the inportance is that we get the
I ssue right here.

JUSTI CE SCALI A: There has to be an ongoi ng
suit. You think this section does -- does not permt
sonebody to initiate suit against one party and at the
sanme tinme against the United States as a necessary party.

MR. M NEAR  Your Honor, let ne explain why
that's the case, and there was an answer --

JUSTI CE SCALI A Wiy what is the case?

MR MNEAR Wiy there's a necessity for an
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ongoi ng suit.

JUSTICE SCALIA: You -- that is to say, there's
a suit between only two individuals and then the United
States is brought in.

MR, M NEAR  Your Honor, this -- this provision
was enacted in response to a specific problemthat's
illustrated by the Barcellos & Wl fsen litigation
I ndi vidual farmers sued an irrigation district. The
irrigation district was concerned that it m ght be subject
to inconsistent liability to the farnmers on the one hand
and the Federal Governnent on the other, and it sought to
join the United States. There was no nmechanismin 1978
for that type of suit. Congress acted --

JUSTI CE SCALIA: | understand that. That's one
situation that this provision could cover, but there are
other situations that this provision could -- could cover.
Let's say a farner wants to bring suit against the
district, but it doesn't really know whether the fault is
with the district or whether the district was -- was
conpelled to do what it did by the United States. So it
sues the district and just in case the United States was
-- was responsible, it joins the United States. Wy
doesn't the | anguage entirely permt that kind of a suit?

MR. M NEAR The | anguage could be construed to

allow that, but -- but waivers of sovereign immunity are
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construed narrowy, and the |language | think is nore
properly construed, as Justice Breyer has suggested, to
all ow joi nder as a necessary party. And in fact, it was
enacted in specific reaction to that problemin the
Barcellos & Wlfsen litigation where we did have ongoi ng
litigation and there was a sense by the irrigation
district they needed to join the United States so they
woul d not be subject to inconsistent suits.

So although | think that the | anguage can bear
the -- the interpretation that you're suggesting, Justice
Scalia, nevertheless, | think the better interpretation is
the nore narrow one that is --

JUSTI CE SCALIA: Then -- then how do you explain
the last -- the |ast sentence of that provision, which is
any suit pursuant to this section? The only suit that the
section refers tois a suit in which the United States is
joined as a necessary party defendant. That's the subject
of the section.

MR MNEAR Yes, and --

JUSTI CE SCALIA: And -- and the |last sentence
says, any suit pursuant to this section may be brought in
any United States district court. And | read that to nean
if you want to sue the United States as a necessary party
initiating a suit, you can bring it in -- in any district

court in which the land invol ved is.
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MR. M NEAR  Your Honor, we read that as
all ow ng renoval in those circunstances when the United
States is joined |ater.

In any event, | have to say that with regard to
-- to this disagreenent, it does -- it's not dispositive
or even affect the case here. The fact is that this
wai ver of sovereign i mMmunity under no circunstances woul d
allowthis suit to go forward. Apart fromthe noney
damages aspect, which itself is -- is -- would precl ude
this type of suit, these parties are not intended
beneficiaries, and w thout being intended beneficiaries,
there's -- in no circunstances could they ever evoke these
provi si ons.

JUSTICE G NSBURG M. M near, when you say --
when you say not noney damages, do you read the words that
| read to M. Smland restrictively or do you think they
accommodat e noney danages, that is, suit to adjudicate,
confirm validate, or decree the contractual rights of a
contracting entity?

MR MNEAR W think that under your cases,
such as Pena v. Lane, there needs to be a specific
reference to noney damages. This sinply is referencing
declaratory relief, and so we do not believe it would
all ow an award of noney damages. Rather, the party nust

go to the ains Court if they're seeking noney damages.
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And in fact, the waiver of sovereign inmunity
there is sonmewhat broader. It does, as nentioned before,
allowinplied or express contracts. So this suit is
sinmply in the wong court.

But | would like to --

JUSTI CE KENNEDY: So nobney danmages -- wai ver
al ways used the word noney danmages. Wen it says
adjudicate the rights under the contract, that doesn't
I ncl ude noney damages?

MR MNEAR No, | do not think in this context
it would. | think there needs to be sonething nore
specific. W're really tal king about declaring rights
here and not providing a specific renmedy. And this Court
has al ways taken the view that the O ains Court
jurisdiction is the appropriate forumfor decidi ng noney
damages.

JUSTI CE SCALI A: Wat about the second sentence?
The United States, when a party, shall be deened to have
wai ved any right to plead that it is not anenable thereto
by reason of its sovereignty and shall be subject to
j udgnents, orders, and decrees of the court having
jurisdiction and nay obtain review thereof in the sane
manner and to the sane extent? |It's subject to the
judgnents, orders, and decrees of the court to the sane

extent as a private individual under |ike circunstances.
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Wiy isn't that enough to -- to say that the court can --
can award damages?

MR. M NEAR  Your Honor, | think that sinply
refers back to the previous sentence, which refers to
adj udi cate, confirm validate, or decree. Now, if you
interpret that to include noney damages, then the second
sentence would follow, but I -- | think the two have to be
construed together. And in our viewsinply allow ng a
party to adjudicate, confirm validate, or decree in these
ci rcunstances would not all ow award of noney damages.
Certainly | think Congress would be nuch clearer.

JUSTI CE STEVENS:. Yes, but if contractual rights
I nclude a right to be paid for sonething, why wouldn't you
get a noney judgnent in a case like that? That first
sentence certainly covers the possibility of a contractual
right to be paid sonething.

MR. M NEAR  Your Honor, again, waivers of
sovereign immunity are construed narromy. Now, let's --

JUSTI CE STEVENS: That's pretty clear |anguage.

MR MNEAR -- | have to say that the | anguage
-- you're saying that the |anguage -- yes, could it
conceivably be -- be interpreted in -- on -- that broadly.

But that's not --
JUSTI CE STEVENS:. Certainly if it were not a --

a United States and were a private individual, it would
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I ncl ude noney danages.

MR M NEAR That mght well be, but this is --

JUSTI CE STEVENS: And -- and the next sentence,
as Justice Scalia points out, says the United States shall
be treated just like a private party.

MR M NEAR Yes. But Your Honor, ultimately I
think that we have to focus on that this is a waiver of
sovereign imunity. And -- and so far we have not touched
on the question of whether these parties --

JUSTI CE STEVENS: Well, | think you' ve got a
very strong argunent when you tal k about an incidental
third party beneficiary not being a contracting party, but
now you' re asking for a much broader holding than really
necessary to dispose of this case, it seens to ne.

MR M NEAR  Your Honor, | think | started with
that point, that an incidental beneficiary cannot invoke
this -- this provision. And I'd like to -- to continue
wi th that point because the party here is nerely an
i nci dental beneficiary and not an intended beneficiary.
Under any of the -- the tests that have been applied for
third party beneficiaries, the party here would not
qualify as an intended beneficiary.

Most inportantly, the contracting parties here,
the United States and Westl ands, expressed no intent to

give this party enforcenent rights.
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What's nore, the contract does not provide that
performance woul d be rendered to -- to the petitioners in
this case. The contract is quite clear that performnmance
is rendered to Westlands. This is a contract in which the
United States furnishes a specified anount of water to
West | ands and Westl ands pays noney for it. Wstlands then
has a separate obligation with regard to the farners.

JUSTI CE SCALI A: Separate from-- where does
that -- that obligation cone fronf

MR M NEAR That arises fromthe regul ations
that the Westlands Water District has enacted that
provides for the delivery of water from Wstlands to the
I ndi vidual farmers. The United States' obligation --

JUSTICE SCALIA: That's a State -- a State-
created obligation?

MR MNEAR That's right. That is -- and
West | ands has the -- has the option of either engaging in
contracts with the individual farners or distributing the
wat er through regulation, and it has opted for
regul ati ons.

Now, Westlands itself is a governnental unit.

It is conprised of the -- of the very farners here, anong
ot hers, who have brought this suit. And it has the
authority to act in a representative capacity on behal f of

all its nmenbers. And that is why the United States enters
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into contracts with irrigation districts precisely because
it allows themto reach accord and agreenent and to
resol ve their disputes. Now, the fact is that the United
States and Westl ands agree on a great nany things.

Soneti nes they disagree, but when we disagree, we're able
to -- to speak to one another as two governments
representing constituencies and hamrer out our
differences. And that would be inpossible if these types
of third party beneficiary suits were all owed.

And | think that goes to the crux of what the
United States' real concern here is. Wen there are
contracts between one governnment and another, just as in
the context of treaties or conpacts anong the States, it's
vital that the two governnmental units be able to deal with
one anot her as governnents and to be assured that if they
can reach accord on behalf of their representatives -- on
behal f of the parties they represent, that that wll
resolve the issue. If it were otherwise, this type of
distribution of water --

JUSTICE O CONNOR: Wl |, you don't take the
position, do you, that Westlands could have agreed with
the United States that it wouldn't enforce its new | aws
that deprived the farnmers of water? You don't take that
posi ti on.

MR MNEAR But let's |ook at what woul d
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happen, Your Honor, if that did happen. The individual
farmers woul d sue Westl ands, claimng that Westl ands was
not living up to its contract obligations. Wstlands
woul d i nvoke 390uu and join the United States in that
suit. And the question of the legal rights would be
determ ned on that basis. So the nechanismthat -- that
we' ve specified and the way that we interpret it deals
precisely with the problemthat you' ve -- you've

addr essed.

JUSTICE O CONNOR:  Yes, but you can't -- the --
presumabl y the Federal Governnent can't negotiate away the
Endangered Species Act or sonething. The fact is that new
| aws were passed after these contracts were entered into
with Westlands. Isn't that right?

MR MNEAR That's correct. And again, | think
it's instructive to see what happened in this case. Wen
t hose | aws were enacted, the United States reacted to
those. Westlands brought a suit under the APA chall enging
the interpretation of the statutes. Wstlands was
entitled to do that under the APA. The United States and
West | ands reached an accord, together with the
environnmental intervenors in this group, that was
satisfactory to those parties. And it sinply would be
very disruptive of the systemif a mnority of farners in

the Westlands District could then bring a suit and upset
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that agreenent and that accord that had been reached.

Finally, 1'd like to nake a brief --

JUSTI CE KENNEDY: Can the district get danmages
fromthe CGovernnent?

MR M NEAR Technically yes, but their danages
are limted by the terns of the contract. Wstlands could
sue the United States in Cainms Court for a breach of the
contract, but the contract itself says that any damages
that are -- that the sole liability of the United States
I n these circunstances woul d be an adjustnent of the
account. In other words, there are not consequenti al
damages. Rather, if we do not provide Wstlands with the
wat er that Westlands believes it's entitled to, then we
stand liable for an adjustnent in the paynents that
West | ands woul d nmake to us.

The suit that is being brought here is asking
for consequential danages, and we believe that the
contract here does not allow consequential damages. That,
of course, is a nerits question that there's no need for
the Court to reach, but that is the way it woul d be
resolved in GQains Court in -- in our Vview,

I'"d like to al so raise the question of property
rights since that has -- has cone up, that one of the
argunents that has been made by Wstlands is that they're

entitled to status of a third party beneficiary because
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they claimthey have water rights in these circunstances.
The fact is that the United States, the State of
California, and Westlands, as well as the California Water
Resources Board and the first tier of California courts,
have all concluded they do not have the -- the water
rights that they claim But in any event, our viewis
that that issue is irrelevant to the inquiry here.

Rat her, the question of third party beneficiary
status turns on the intent of the contracting parties.

Did they or did they not intend to give enforceable rights
to the third party? Here there's not a shred of evidence
that that was an intent -- there was an intent to create
enforceable rights in that third party.

Quite to the contrary. The only reference of
third parties, the farners, in the contract here is
directed to limtations on what the district can do once
It receives its water. It doesn't create rights in them
-- the individual farmers. Quite to the contrary. Wat
it does it restricts the ability of the district in order
to protect the United States' interests, to nake sure the
United States will be paid for the water that it
ultimately provides to the district.

The central point that I would |ike to | eave you
wi th, though, here at the end is the inportance of

protecting the relationship between the United States and
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West |l ands. But al though we di sagree on sone matters, we
are able to reach accommodati on and agreenent, and when
we're able to do that, it's to the good of all concerned.
The contracts and the laws here are structured to allow

t hose types of agreenents to be reached, and we think that
allowing third party beneficiary suits would be very

di sruptive of that -- that operation.

JUSTI CE STEVENS: Thank you, M. M near

M. Somach, wll you tell us what the district's
views on this whole matter are?

ORAL ARGUMENT OF STUART L. SQOVACH
ON BEHALF OF RESPONDENT WESTLANDS WATER DI STRI CT

MR, SOVACH  Yes, Your Honor.

Justice Stevens, and may it please the Court:

West | ands Water District has argued in its brief
that petitioners are not intended third party
beneficiaries wwth enforceable rights under the 1963
contract. | want to nmake two points fromthe perspective
of the district why this nust be so.

First, allowing a direct right of action by
petitioners is not practical or consistent with the
district's need and ability to function as a governnent al
entity and to allocate all of the water that it receives
under contract to all of the | andowners within the -- the

district. This is a scarce and val uabl e resource, and
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these types of third party lawsuits jeopardi ze the
district's ability to be able to provide water pursuant to
California Water Code provisions to all of the | andowners
within the district.

Second, the laws of the State of California and
reclamation |law, working in harnony one wth the other --

JUSTI CE SCALI A: Excuse ne. Could you expand on
the first point alittle bit? | nean, you say you don't
want to be bothered with lawsuits. |Is -- is that -- is

that all that it anounts to?

MR SOVACH No. | -- 1 think quite on the
contrary. You know, and unfortunately, the -- the history
of this contract and these -- these issues has been

anything other than the district avoiding litigation.

The -- the whole concept of a water district is
not to individualize or incrementalize the water and
Interests in water in any one group of |andowners or any
one | andowner. The idea is that the rights of all of the
| andowners to all of the water under the contract are to
be treated as a whole and allow the district to provide
protection to all of the |l andowners within the district as
a whole, the point there being that the water doesn't
bel ong to any one | andowner or a group of |andowners. It
bel ongs to the whol e.

And in fact, the way the district operates, the
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way it has to operate is in the context of the whole.
Bonds are issued. Encunbrances on lands are -- are
incurred, all based upon not individual rights to water
but rather broad rights of water throughout the district.
To allow a small group of |andowners to decide howto
adm ni ster the contract, how to enforce the contract in
any one given situation | eaves decisions that are critical
to all of the | andowners solely in the hands of an
unaccount abl e small group of -- of |andowners.

JUSTICE SCALIA: Can't -- can't such a suit be
brought in State court? | can't believe that this
district can do whatever it wants with the water.

MR SOVACH On, absolutely not. Yes, it --
yes, it can.

JUSTI CE SCALIA: Really?

MR SOVACH No. Wat | neant to say was yes,
you are right.

JUSTI CE SCALI A:  Ckay.

MR. SOVACH And absolutely not. It can't do
just anything it wants to do. It is subject, as a
governnental entity, to all the strict requirenents of

California water | aw and governnental |aw, for that

matter. |If, for exanple, these petitioners decide for

what ever reason they don't |ike a decision of the -- of

the board -- and in fact, that is an exanple that exists
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emanating out of the facts of this case. Wen the
district decided that it was better to settle the
litigation, these | andowners first petitioned the -- the
governing of the -- of the district and sought to -- to
have them not proceed in that manner, the way any ot her
group of citizens or constituents with any other
governnental entity would have proceeded. The district
deci ded, however, that it was in the best interests of all
of the |l andowners within the district to settle the
l'itigation.

Now, at that point in time certainly, these
petitioners had the normal and ordinary rights that any --
any constituent within the district has to be able to
chal  enge a decision that has been made by the district.
That includes, for exanple, wit proceedings, to argue
that the decision of the board was arbitrary, capricious,
ot herwi se unlawful, and that it should -- should be
mandated to -- to proceed in sone other fashion.

If the issue were danages, this district is
subj ect, like any other governmental entity within the
State of California, to the governnent Tort Cains Act if
-- if they're tortious type danmages. And if we have
arguabl e i npairnment of property rights, this district is
subject to the California constitution, the United States

Constitution, and the governnment code provisions that
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provide for litigation with respect to those broader types
of -- of danmages.

And quite frankly, this is a governnental body
and it is very susceptible to the political process. It
IS not an easy thing for -- for the district to be
standing up here and telling you that its | andowners
aren't entitled to receive what they want. That's a very
difficult for the district to -- to do. But in dealing
with the rights of the entire district, it's an absolute
essential thing to do. If these | andowners had exerci sed
their prerogatives under California |law, they could have,
assum ng they were the ngjority, controlled the decisions

of the board of directors in the way that any nmgjority

constituency controls the director -- the -- the direction
and the decisions of a -- of a governing board.
You know, this -- this lawsuit is instructive in

-- in a nunber of ways in terns of these practical
concerns that we have in terns of howin the world are we
going to be able to admnister a contract |ike this one.
How are we going to do all of the things that the Wter
Code has told us that we have to do if, at any given tine,
a |l andowner, a small group of |andowners is able to go
into Federal district court and independently deci de that
it wants to adm nister the contract that the district has

wth the United States or to enforce terns of the contract
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that it has with the United States in a manner that's
I nconsi stent or different than the way --

JUSTICE STEVENS: | don't really understand why
that's any greater burden than the fact they can sue you
in State court anyway. They -- they can always bring
l'itigation.

MR SOVACH Well, it -- it really requires the
district to, in a sense, race to the courthouse wth the
-- Wwith the petitioners in order to be there first in
order to have its views of the contract --

JUSTI CE SCALIA: Well, the suit in State court,
| assunme, would -- would only be -- the claimwould be
that you were acting arbitrarily, and so | ong as your
interpretation of the contract was a reasonabl e one, the
suit would fail.

MR SOVACH  Yes.

JUSTI CE SCALI A: Wereas, this suit here -- it
doesn't matter how reasonable it is. |If it's wong, it's
wong. | nmean, it's quite a different --

MR SOVMACH No. | think it is a different
situation, and | agree with what you -- what you have

sai d, Your Honor.

| do, however, want to -- to not avoid the
concern that may be expressed here, and -- and that is,
that -- that what it does is it -- it forces the district
Page 38

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W NP

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

Into a situation of chasing its |andowners, in essence,
around fromone litigation forumto another in order to
ensure that its neans of controlling and -- and
adm ni stering the contract is not jeopardized. The fact
that the | andowers -- if the | andowners can nove forward
I ndependently with litigation with respect to the
contract, what it really does is create in a sense a --
the contract beconmes this very interesting noving target
where the district has its views about what the contract
is and how it should be adm nistered, how it should be
enforced, and then it proceeds in one direction as, for
exanple, it did with the settlenent in this litigation,
deciding that that was the best way to protect the
interests of the district.

Had t hese petitioners on the nerits in a
hypot hetical situation prevailed with a totally different
result, that would have substantially affected and
i npacted the district's ability to be able to maintain the
obligations and the commtnents that it nade to the other
settling parties. That destabilizes the ability of the
district to actually act in other governnental foruns, in
forums with the United States, with the State of
California, with other districts in the context of
attenpting to say we control the contract, we enforce its

terns, and we can make commtnents. And when we nake

Page 39

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

those coomtnents, we can abide by and we can live up to
those commtnents in a way that -- that governnents ought
to be able to do when they're -- when they're nmaki ng those
types of comm tnents.

Havi ng the | andowners being able to cone or --
and here, | want to nmake certain. Wwen | use the word
| andowners, |'mnot saying that the | andowners are not
beneficiaries of the contract. They certainly are.

JUSTI CE KENNEDY: What about the provision in
t he judgnent at page 110 that was -- that was cited to us,
that -- that the parties nmay obtain other appropriate
relief by the filing of a new action?

MR SOVACH Yes. | -- 1 think that that --
that phrase is actually begun as a proviso, and | view it
as not limting the ability of the area | | andowners in
the Barcellos & Wl fsen judgnent that you're -- that
you're quoting fromfrombeing able to act in any other
way. It was a non-limting provision. The -- the first
part of the -- the part that you read deals w th what
their rights to enforce were. The second part was a
proviso that sinply said notw thstanding this, whatever
el se you're able to do, you may do.

Thank you for your tine.

JUSTI CE STEVENS: Thank you, M. Sonach.

M. Smland, you have 9 m nutes renmaini ng, but
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you do not have to use it all
REBUTTAL ARGUMENT OF WLLIAM M SM LAND
ON BEHALF OF THE PETI Tl ONERS

MR. SM LAND: Thank you, Your Honor

What happened here is that the United States
sold half the water it was obligated to sell under the
contract. It doubled the price it was permtted to charge
on the other half. It was a massive harmto the farners.
"' m sure you under st and.

JUSTI CE G NSBURG Wl |, you say under the
contract. | thought there was a provision in the contract
that said that the United States will not be responsible
for under-deliveries, and | think it |isted the drought
and the | ast thing was any ot her cause.

MR SMLAND. Wll, that's what we were about to
go to trial on, Your Honor. That's a nerits issue. The
Ninth Grcuit has abstained on whether there was a
mandatory statutory duty to cut off this water, and | urge
the Court not to -- to dive into that pool.

W're trying to get in the courthouse doors.

JUSTI CE G NSBURG But you were saying there's
-- there's a right under this contract to recover fromthe
United States for an under-delivery.

MR. SM LAND: W have nassive Ccross sunmary

j udgnent notions on that issue and we were entitled to go

Page 41

Alderson Reporting Company

1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W NP

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U » W N P O

to trial on that -- on our claimof liability.

JUSTI CE SQUTER. Wat - -

JUSTI CE SCALIA  If --

JUSTI CE SQUTER. No, pl ease.

JUSTI CE SCALIA: No. |'ve asked a | ot of
guestions. Go on.

JUSTI CE SQUTER: Wiat do you nake -- excuse ne.
What do you naeke of the argunent for reasonable
construction of the contract that in fact you just sinply
cannot have a systemthat would prom se the chaos that --
that you are prom sing?

MR SMLAND: | -- 1 don't make nuch of it. The
parties here and -- and the parties in the West fully
understood for 20 years, after Allen Ochards, that the
farnmers were intended third party beneficiaries. That's
-- we settled in 1986 with that understanding, and this
parade of horribles just has not cone to pass.

JUSTICE SQUTER: Is -- is it correct, as Justice
Scal i a suggested earlier, that so far as State litigation
is concerned, it would be [imted sinply to arbitrary,
unr easonabl e behavi or?

MR. SM LAND: That's true. And even nore
fundanentally, the United States breached the contract.
The district didn't do anything wong. Wy would we sue

the district when the United States cut off the water and
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doubl ed t he charge?

JUSTICE SCALIA: Well, | think it's arbitrary
not to -- not to -- for an agency, of which you're --
you're in sonme sense at |east the beneficiary, not to
I nsist upon its contract rights, just as a sharehol der can
insist that the -- that a corporation enforce its
contracts.

MR SMLAND: W had a little mni-trial on that
in front of the -- in front of the district court, and --
and | nade that argunent, Your Honor, and the district
court rejected it.

JUSTI CE SCALIA: No, he was wong. That was --

(Laughter.)

MR, SM LAND:. | agree.

JUSTI CE BREYER | guess the reason that you
woul d sue the district would be if you didn't have any
enforceable promse fromthe United States that they
didn't -- wouldn't do it.

MR SMLAND: Well, we -- we --

JUSTI CE BREYER: Now, you think you do. That's
the issue in the case.

MR SM LAND: W had a stipul ated judgnent.

JUSTI CE BREYER And so therefore -- therefore,
" m 1l ooking for where that promse is. And you started

out by citing a page, which wasn't a page of the contract.
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It was a page of sone kind of settlenent, and that page

said that the district agrees that they entered into the

contract with helping the farners in mnd. [|'msure they
did. So what. | nean, | mght buy a house with the idea
of helping of ny child. I1'mgoing to give it to him

That doesn't nmean he can enforce the contract.

MR SM LAND: CGerman Alliance, Your Honor.

JUSTI CE BREYER. You nean ny child can enforce a
contract | enter into wth another -- | buy a house and |
say | intend to give it to ny daughter

MR SMLAND: |If the contract --

JUSTI CE BREYER  And then she can enforce the
contract?

MR SMLAND: |[|f the contract says --

JUSTICE BREYER Yes. |If the contract says.
Now, that's why | was interested that you didn't cite
| anguage in the contract.

MR, SM LAND: Ch, yes, we did, Your Honor.

JUSTI CE BREYER  You -- well, | nean, you
started out by referring ne to page 110 or 111 --

MR. SM LAND: That's true.

JUSTI CE BREYER -- which doesn't. Now, what is
t he | anguage in the contract --

MR SMLAND: Articles --

JUSTI CE BREYER. -- that hel ps you the nost?
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MR SMLAND: -- 15 and 29(b) of the '63
contract and al so the 1965 contract explicitly refers to
benefit, and probably nost dramatically, the recordable
contracts that were signed actually with ny clients and
the United States said that they were nmade in
consi deration of the direct and indirect benefits that
those farners would gain fromthe 1963 contract. Now,
paragraph 4.2 in the judgnent, which cane sone years
| ater, reconfirmed that.

What was new and different about the judgnent is
that for the first tinme it nmade explicit -- we think it
was inplied earlier, but explicit that there was
enforceable rights in the farners, and we've argued it
under your German Alliance test that's not required, but
if it was required, we bargained for, we got it. The --
the court approved that and the Congress approved that.
And | -- | -- personally |I've |ooked at all of these cases
in recent nonths. |It's very rare for an intended
beneficiary to have | anguage |ike that.

In any case, as | was saying, ny clients have
suffered nmassive | osses. They've been litigating these
clainms for 25 years. Everyone has assuned there was
wai ver of sovereign | andowner. Everyone assuned they're
i ntended beneficiaries. And we think we should have a

forumand a renedy and a right to our day in court.
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JUSTI CE STEVENS: Thank you, M. Sml and.
The case is taken under advi senent.
(Whereupon, at 10:57 a.m, the case in the

above-entitled matter was submtted.)
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