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Before the
COPYRIGHT ROYALTY JUDGES

Library of Congress
Washington, D.C.

In the Matter of

Determination of Rates and Terms for
Preexisting Subscription and Satellite Digital
Audio Radio Services

Docket No. 2011-1 CRB PSS/Satellite II

DECLARATION AND RULE 11 CERTIFICATION OF PAUL FAKLER 

PAUL M. FAKLER, declare:

1. My name is Paul M. Fakler.  I am a partner with Arent Fox LLP, counsel to Music 

Choice in the above captioned proceeding. 

2. Pursuant to 37 C.F.R. § 350.4(e)(1) and the Copyright Royalty Judge’s Order 

dated November 16, 2011 (the “Protective Order”), Music Choice, through its undersigned 

counsel, respectfully submits this affidavit and Rule 11 Certification concerning Protected 

Material, as that term is used and defined in the Protective Order.

3. This affidavit and Rule 11 Certification is being submitted simultaneously with 

the Rebuttal Testimony of David J. Del Beccaro and the Rebuttal Testimony of Dr. Gregory 

Crawford, Ph.D. and all accompanying exhibits. 

4. I have reviewed the Rebuttal Testimony of David J. Del Beccaro and the Rebuttal 

Testimony of Dr. Gregory Crawford, Ph.D., and all accompanying exhibits submitted by Music 

Choice.
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5. As discussed below and after consultation with my client, I have determined that 

portions of the testimony and exhibits contain Protected Material in accordance with the 

Protective Order.

6. Such Protected Material includes, but is not limited to testimony and exhibits

involving (a) contracts, contractual terms or contract strategy that are proprietary, not available 

to the public, commercially sensitive and, in some instances, are subject to express

confidentiality provisions with third parties; (b) highly confidential business information,

financial projections, financial data, and competitive strategy that are proprietary, not available 

to the public, and commercially sensitive; and (c) material designated as “RESTRICTED” by 

SoundExchange presumably on the same or similar grounds.

7. If Music Choice’s commercial or financial information were to become public, it 

would provide an unfair competitive advantage to Music Choice’s competitors and entities with

whom they do business and negotiate. Public disclosure of this information would place Music 

Choice at a significant commercial disadvantage and would seriously jeopardize its business 

interests.

8. Portions of the written direct statement and their accompanying exhibits

submitted by Music Choice clearly meet the definition of “Protected Material.” Specifically, as 

summarized below, the following witnesses’ statements and exhibits contain commercial and 

financial material that is proprietary, not known to the public and the disclosure of which would 

place Music Choice at a significant commercial disadvantage or would unfairly advantage 

competitors and other parties.

a. The Rebuttal Testimony of David J. Del Beccaro contains detailed non-public 

financial information and projections relating to Music Choice’s business, non-public 
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information relating to business dealings and strategy, and information about current 

contracts, including those subject to confidentiality provisions. Mr. Del Beccaro also 

sponsors exhibits that contain confidential financial information about Music Choice’s 

income and expenses. The information in both the written testimony and the exhibits is at 

a level of specificity that is not disclosed to the public; if it were disclosed, it would 

competitively disadvantage Music Choice while providing a competitive advantage to 

other parties in the industry.

b. The Testimony of Dr. Gregory Crawford contains detailed non-public financial

information and projections relating to Music Choice’s business.  The information is at a 

level of specificity that is not disclosed to the public; if it were disclosed, it would 

competitively disadvantage Music Choice while providing a competitive advantage to 

other parties in the industry.  Dr. Crawford’s testimony also contains information related 

to material produced by SoundExchange and designated as “RESTRICTED”.  For the 

SoundExchange documents designated as “RESTRICTED” that Dr. Crawford’s 

testimony refers to, attached hereto are the Rule 11 Certifications and the cover letters 

from SoundExchange that refer to the Bates ranges covered by the Certifications.  Dr. 

Crawford’s testimony also contains references to Restricted sections of transcripts from 

the direct phase of the proceedings and portions of deposition testimony that 

SoundExchange designated as “RESTRICTED”.

9. All redacted materials designated as “RESTRICTED” contains commercial or 

financial information that Music Choice has reasonably determined in good faith that, if 

disclosed, would either competitively disadvantage Music Choice, provide a competitive 

advantage to another party, or potentially violate the Protective Order.  
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10. Attached hereto is a Redaction Log, as required by paragraph 10(b) of the 

Protective Order, identifying each redaction contained in the Rebuttal Testimony of David J. Del 

Beccaro and the Rebuttal Testimony of Dr. Gregory Crawford, Ph.D., as well as any exhibit or 

other document submitted that is designated Restricted.

11. Within the Redaction Log, each listing of a redaction or Restricted document 

identifies the document, the page and line number or the paragraph number of each redaction, 

and a brief description of the nature of the redacted Protected Material.

12. I am authorized to submit this affidavit on behalf of Music Choice.  I have 

reviewed the redactions set forth in the Redaction Log and to the best of my knowledge, 

information and belief, the redacted information meets the definition of Restricted Information 

contained in the Protective Order. At the time this Affidavit is made, good cause exists for the 

treatment of the information as Protected Material in order to prevent certain business and 

competitive harm that would result from the disclosure of such information while, at the same 

time, enabling Music Choice to provide the Copyright Royalty Judges with the most complete 

record possible on which to base its determination in this proceeding.
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Before the
COPYRIGHT ROYALTY JUDGES

Library of Congress
Washington, D.C.

In the Matter of

Determination of Rates and Terms for
Preexisting Subscription and Satellite Digital
Audio Radio Services

Docket No. 2011-1 CRB PSS/Satellite II

MUSIC CHOICE REDACTION LOG 
FOR REBUTTAL TESTIMONY AND EXHIBITS 

Witness Pages, Exhibit Description
Del Beccaro Page 19, lines 16-19 Commercial information concerning confidential 

business negotiations. 
Del Beccaro Page 20, lines 17 to 20 Information from which current fees per 

subscriber obtained by Music Choice could be 
calculated.

Del Beccaro Page 23, lines 7 and 9 Information concerning a confidential dispute 
settlement.

Del Beccaro Exhibit MC 69 Summaries of Music Choice historical financial 
results.

Del Beccaro Exhibit MC 70 Summaries of Music Choice financial results and 
projections.

Del Beccaro Exhibit MC 71 Summaries of Music Choice financial results and 
projections.

Crawford Page 16 to 17, ¶ 52 Information concerning deposition testimony of 
Stephen Bryan, designated as “RESTRICTED” 
by SoundExchange.

Crawford Page 18, ¶ 58 Information concerning deposition testimony of 
Charles Ciongoli designated as “RESTRICTED” 
by SoundExchange.

Crawford Page 18 to 19, ¶ 58 Information concerning deposition testimony of 
Stephen Bryan, designated as “RESTRICTED” 
by SoundExchange.

Crawford Page 19, ¶ 59 and FN 54 Information concerning deposition testimony of 
Stephen Bryan, designated as “RESTRICTED” 
by SoundExchange.

Crawford Page 20, FN 58 Information concerning Music Choice’s financial 
performance.
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Crawford Page 21 to 22, ¶ 67 Information concerning documents designated as 
“RESTRICTED” by SoundExchange.

Crawford Page 28 to 29, ¶¶ 94 Information concerning Music Choice’s financial 
projections.

Crawford Page 29, ¶¶ 96 to 97 Information concerning Music Choice’s financial 
performance.

Crawford Page 30, ¶ 101 Information concerning Music Choice’s financial 
projections.

Crawford Page 31, ¶ 102 Information concerning Music Choice’s financial 
projections.

Crawford Page 32, ¶ 109 Information concerning Music Choice financial 
projections.

Crawford Page 34, ¶¶ 115 to 117 Information concerning documents designated as 
“RESTRICTED” by SoundExchange.

Crawford Page 36, ¶¶ 124 to 126 
and FN. 127

Information concerning Music Choice’s financial 
performance and projections and documents 
designated by Sound Exchange as 
“RESTRICTED”.

Crawford Page 37, ¶ 126 Information concerning deposition testimony of 
Charles Ciongoli designated as “RESTRICTED” 
by SoundExchange.

Crawford Appendix A Information concerning license agreements 
designated by SoundExchange as 
“RESTRICTED”.

Crawford Appendix B1 to B5 Music Choice financial statements 
Crawford Appendix B6 to B7 Information concerning Music Choice’s financial 

performance and material designated by 
SoundExchange as “RESTRICTED”.

Crawford Appendix C Royalty information designated by 
SoundExchange as “RESTRICTED”.




























