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26. THE NATIONAL FILM PRESERVATION ACT OF 1988 A
COPYRIGHT CASE STUDY IN THE LEGISLATIVE FROCESS

By Enic J. ScHwarTZ!

Om September 217, 1988, President Resgan signed into law the Interipr
Appropristions Act for fiscal vear 19897 containing the annual appropria-
tiong For the Interior Deépaniment and related agencies. Incloded in this
year's funding for America’s parks and forestry service wis & nORgermans
amendment (the so-called “Mrazek-Yates amendment”) containing $230,000
for each of the next three years, to establish a National Film Preservation
Board, in order to select up to 25 Alms a year for inclusion in & newly created
Mational Film Registry.?

Judged as a percentage of the overall spending levels in the Act (§9.9
billion), the Mational Film Preservanon amendmeni would appear to an
outside observer (o be a minor amendment. It was pol. Disagreements over
this amendment beld up the entire Act’s progress through the legislative pro-
ceds. In addition, consider the importance of the i3sues and the context in
which the amendment was miroduced and fnally adopled—moral nights,
colorization and material alteration to audiovisual works, the Lanham Act,
and even, United States adherence to the Berne Convention. MNeither can the
provisions which were finally adopted be dismissed a3 inconsequential. This
article will examine the legislative history of the “Mrazek-Yates amend-

ment,” and what was finally enacted in Sepiember 1988, Mowt of the focus
will be on the House of Repretentatives, because this B where the hattle was

fought until the last stages.
The Mrazek-Yates amendment was the only provision on the subject of

1 Attormey/Policy Planning Advisor to the Register of Copynights, U5, Copynight
Oiffice; Attomey/Stalf/ Assistant, TS, Howse of Representatives, Commities
on Rules, Hon, Joe Moakley (Democrst, Maa ), 1979-1988. The suthor i
currently working om the Copyright Office’s study for the Howe Commaties on
the Judiciery on colorization and new technologies. The opinoms expressed in
this artiche are entirely those of the author and in no way reflec) the views of
the Copynight Cdfice.
1 Pablic Law [00-£46 (H.R. 4867, introduced on June 30, 1G8H)
¥ The Mational Film Preservation Act amendment became known i the “Mrazek-
Tates amendment,” pamed for ids sponsors Congressman FRobert 1. Mrarek
(Democrat, M.Y.) and Congresaman Sudney B Yates {Democrat, T}, both
membera of the Howse Commilice on Appropristions. Rep. Yates i the Chadr-
man of the Subcommdttee on Iaterior, mnd therefore, introduced the bill. H.R.
4867, making appropriations for (ke Department of the Interior and related
agencies for fscal year |989. He alse mansged the bill o the foor of the

House.
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film colorization and the matenal alteration of audiovisual works o survive
the legislative process in the [00th Congress. [t was not by any means at the
center stage on these issues, until it was clear, that fior the time being legisla-
tively, there would be no other activity.

In previous years, the controversial issue of moral nghts had been exten-
sively examined in the context of the United States sdberence to the Berne
Convention.' Escept for the crestive artists involved (principally the Direc-
tors Guild of America), the legislative strategy of all of the other parties was
1o keep the issue of moral nghts, or st least the inclesion thereof, scparate
from the enabling legislation permitting United States adherence to the Berne
Convention, in order to ensure that the controversy would not prevent the
United Staves from joining Berne

This effort was successful, for when late in the [00th Congress, our do-
mestic copyright law was amended to adbere to Berne,? and the Senate rati-
ficd the treaty,® moral rights had been consigned to & provision declaring that
the legislation neither expanded nor reduced the nghts of authors, “whether
clarmed under Federal, State, or the common law—{1) to claim authorship of
the work; or {2) to object to any distortion, mutilation, or other modification
of, or other derogatory action in relation to, the work, that would prejudice
the author's honor or reputation.™” However, Congress continued 0o kesp
the issue of moral rights alive (and not just for the Glm industey).

In late February 1988, Rep. Robert Kastenmeier (Democrat, Wisc.) and
Rep. Carlos Moorhead {Republican, Calif’), the chairman and ranking mi-
nonty member of the Committes on the Judiciary subcommitiee with copy-
right jurisdiction, asked the Copyright Office to conduct a study on the Bsues
of colorization and other material alterations to audiovisual works by new
technologies.® They requesied completion of the study by early in 1989,

& Hearings before the Subcommittes on Patents, Copyrights and Trademarks of the
Senate Committes on the Judiciary, May 16, 1986 and Aprl 15, 1986 (5. Hrg.
3-8 Hearings before the Subcommities on Technology and the Law of the
Seenate Committes on the Judicwry, May 1L, 1987 (5 Hrg 100-391k Hﬂ.‘l‘l.np
before the Subcommities on Paienis, Eqpyrl.hu.lndfr-dbﬂﬂttﬂmz Sennte
Committes on the Judicmry, Febreary 18, 1988 and March 5, |988 (5. Hrg
100801 ) Berne Convention Implementation Act of 1987, H.R. 1623, Heartngs
before the Subcommittes an Cowrts, Clvil Liberties and the Adminmsiration of
Tustice of the House Commuttes an the Fudiciary, June |7, July 13, Seplember
16 and ¥, 1987 and February 9 and 10, 1982 (printed a3 & sangle document)
This kgt of hearings 158 nal meant 0 be eahausive.

3 Public Law 100-588, enacted Oceober 31, 1588 (H K. 4)61)

& Om Owcraber 31, 1988, President Reagan sgned the implemeniing legiaslation to en-
able the United S1ates 10 become party 10 the Berme Convention for the Frotec-
ton af Literary and Artissic 'Works, The Usited 5iales Senate ratified the
trealy on Ociober 20, 1988, Adherence becomes effective on March [, 1989,

T Section 3(b), Public Law 100-360, enacied Ociober 31, 1988 (H.R. 4161).

b Lener of February 15, 1988 1o Ralph Oman, Register of Copynghta, U5 Copy-
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In addition, moral rights legislation for Glm artists, known as the Film
Integrity Act of 1987 (the “Gephardt bill™), was introduced in the 100th
Congress, with heanings scheduled before the Mrarek-Yates amendment was
even conceived.® As it turned out, hearings on this bill in the Subcommittes
on Courts, Civil Liberties and the Administration of Justice of the Committes
on the Judiciary occurred during the consideration of the Mrazek-Yates
amendment in the Committee on Appropriations.'® Similar legislation for
visual artists, which was on a separate legislative track, came close to passage
in the waning days of the 100th Congress, and will most likely be on the
agendn early in the 1015t Congress. !

The Mrazek-Yates amendment may not have flsthed out most, or even
many of the msues in these larger [egislative battles. However, it did indicate
how volatile these ssues are and especially what can bappen when & con-
frontational legislative strategy i used, This 18 not o sy anything inherently
extracrdinary happensd, for nongermane amendments aré offered and ofien
successful in appropriation bills, even when 8 consensus does oot exist. ' But

right (Mfice, from Robert W, Kastenmeier and Carloa Moorbead from the Sub-
commitiee on Courts, Civil Liberties and the Administretion of hustice, [n
oddition, the Patent and Trademark Office of the Department of Commerce
wiad alio asked by Charman Kestenmeier and Bep, Moorbead to do & simlar
but more himdted study on bow thess issues might be resalved in the contest of
the Lanham Act

¥ H.E. 2400 introduced by Rep. Richard A, Gephardt (Democrat, Mo} on May 13,
1947,

19 Rep. Kastenmeier issued a press relesse om March 15, 1988 announcing that ho
Subcommities on Courts, Civil Liberties and the Administration of lustice
would hold bearings on moral rights and specifically on H.R. 2400 and H.R.
A221. He saad that “having previously focussd on ertists rights m the coptest
of the Berne treaty, Lhere B comiderabie interest among suboommittes mem-
bers in the msise s w=paraie from the nesd (or the ULS. 1o become a member of
the Berme Convention.” He made reference 1o (he Beroe bill be bad iniro-
duced, H.R. 1823, on March 18, 1987 {mlh Rq:r. Moorheadd, the rl.nl'.mg Fe-
publican member), which would have “granted artists cenain righo o contrel
alterationa of his or her works afler they are completed and displayed in pub-
ke The suboommitiee's hearings were held on HE. 3111 oo June 9, 1948
and on H E 2400 on June 21, 1988

i H.R 31, intreduced by Rep, Edward I, Markey (Democrat, Mesa } on Auguse 7,
1987 and its Senpte companion bill, 8. 1619, introduced by Senator Edward M.
Kennedy {Democrat, Mass. ) introdeced on Aogust & [987, would have cre-
ated morsl rights for authors of pictonial, graphic and sculptural works.

i1 Mongermane amendments (kpown & “legislative amendments™) are common in
b spending bills (knowm aa “coatinuing appropristions” bills), and are
less common in the aanusl general appropriations billa. Legislative amend-
ments in the House are considersd any amendments which “change exmiing
law." These amendments sre sabject to  point of order unbess a waiver of
clawse T rube XX1 of the sanding rules of the House of Representatives i
granced cither by unanimous comsent or in the Committes on Rules. Rules of
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in this case, drastic changes in copynight law were proposad in the Commities
on Appropriations, over the objections of many of the key members of the
Committee on the Judiciary—the committes of jurisdiction for copyright
maiters.

The level of emotion was high, and the intensity of the lobbying was, w0
say the least, overwhelming The resulting legislative product, modified con-
siderably from the early proposals, left many participants and nonpartici-
panis disappointed. Given the complexity of the subject matier, and the
legislative process it endured, it i no wonder that the end result left 5o many
unhappy. In its wake, many of the key issues were left unresolved. Indesd,
the chiel sponsor of the amendment, Rep. Mrazek, conceded that what was
enacled was only “s first step.™

Eventuaily, the iasues of morl rghts, colonzation and the materal al-
teration of audwvisual works will be handled by the Judiciary Commities,
All the parties have admitted this, Before thst occurs, the Copyright Office
study on colorization and other technologies in the flm industry will be com-
pheted. But the subject of thia article is what was enacted in Poblic Law 100-
446, The MNational Film Pressrvation Act

‘Whai s probably the most surprsing of all is that the four Members of
Congress, (Repi. Mrazek and Yares and Senators Patrick Leaby (Democrat,
¥i) and Dennis DeConcini (Democrat, Arie)) who worked the hardest on
the amendment, were able, in the face of huge opposition, to enact anything
at all. It has often been said that the two things people should not see being
made are sausages and the law. Some would say this should surely be trus in
the case of the Mrazek-Yates amendment. There were s0 many participants
(especially from the outside) and so many drafts in the creation of the final
product that a chronological legiskative history is the only way 10 usderstand
what happened.

A Legivlative History of PL 100448 The National Film Preservation Act

The starting point of what will later be knowm a8 the Mrarek-Yates
amendment was & “discussion draft™ in late May 1988, which Rep. Mrazek
drafied and circulated privately bot mever mmiroduced in the House. Any
doubts that the fight was about copyright law were silenced by the fact that
the onginal bill amended title 17, creating 'n & new chapter 10, a free standing
MNational Film Commission and providing for the establishment of a Mational
Film Registry.!?

The bl would have created a new section 119 limitation on exclusive

fhe fouse o Representatives, 100th Congreas, adopted January 6, 1987 (Howme
Resolution 5

15 Bfay 26, 1988 “Duscussion Diraft” of Rep. Mrazek, Future drafts of the amend-
meni, howewver, were changed 30 a3 Lo facially avoid direct jursdictional con-

5,
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rights to prevent the public performance, distribution, leasing or sale of any
“materially altered™ motion picture as determined by the Commission. This
right would have vested in the principal director or principal screenwriter. [n
addition, the proposed section |19 would have required that any colorized
fitm {originally released in black and white) use & new title, different from the
one under which it was originally released.'* This bill was the genesis of
provisions which, though substantially changed over the next four months,
eventually became law,

On June 8 1988, the Subcommittee on Interior of the Commiltee on
Appropriations held its mark-up of the fiscal year 1959 appropriations bill fior
the Department of Interior and related agencies. Rep. Mrazek, s member of
the Appropriations Committes, but not a member of this subcommitiee, pri-
vately convinced Interior subcommitice Chairman Yatss to offer an amend-
ment along the lines of his May “discussion draft™ bill.

With a minimal amount of discussion at the mark-up, Chairman Yates
explained that he had an amendment for o $300,000 film commission that
related 10 issues of ilm eolorization. The commitiee stafl ater eaplained that
the purpose of the commission was to list Alms that are culiurally, kistorically
and aesthetically significant, and to grant protection (o these flms by disclos-
ing alterations and restricting some of their uses, Buot at thar time, sccording
1o the staff, “only the copcept of a film commission was agreed (0" in the
subcommitiee by a voice vole, because no printed amendment was offered.!?

The Interior Appropriations subcommittes finished marking up the bill
on June 8, and sent its recommendations on the entire bill to the full Appro-
priations Committes. Not until June 16, when the subcommittee printed its
recommendations in the full committee print, making appropriations for the
Interior Department for FY 1989, was the Mrarek-Yates amendment lan-
guage revesled,

The Mrazek-Yales amendment, called the “Mational Film Preservation
Act of 1988, as reported by the subcommittes would have:

(1) contasined in its fndings, the declaration that “motion
pictures are being defaced by technologies that directly threaten the
integrity of motion pictures and fundamentally alter artistic vision
of the artists who created these works”

{1} authorized and appropriated $500,000 to creste a Na-
tional Film Commission within the Mational Foundation on the
Arts and the Humanities;

fict with the Commitiee on the Judiciary, by wking the amendmeni out of wile
7.

L j'h‘:d

13 Phose conversation with Committes on Approprintions staff Movember |6 and
December 14, 1988,

Schw

{}1 co
by the Chai
fent For th
dent (also de
shall come,
Dhrectors G
(WA, the
Cinemma St

4]} re
“theatncal r
or esthetic
Registry;

(3 re
form of laks
Commission
was, but no
by the Com
cipal directc
associated f
provided tha
Mmission can
thus imforms

{68} er
o “publich
which the C
the proper |
original titls
had been ox

M p

119 be thon
B n
Guild of A
selected v
would ba
selected).'

On June B, the
mittee and caught
fact, the legslafve
ment, chiefly the Dn

16 115, Houase of Re
Pnmi, Juse 16,
fiscal year 192




—— Schwartz, Mational Film Preservation Act 143
".J‘ of '",r (3] constituted a Commission of four people, each pppointed
sion. This by the Chairmen of the Endowment for the Ara and the Endow-
wn;;ﬁ:ﬂ ment for the Humanities and one person appointed by the Presi-
i ?mm she dent (also designating that the § persons appointed by the chairmen
i of shall come, two each, from the following four organizations: the
f:;]:‘m Directors Guild of America (DGA), the Writers Guild of America
' (WGA), the Mational Society of Film Critics, and the Society for
: Cinema Studses);
;::';ﬁ IE:_ (#) required that the Commission pick films (the bill refers o
b of “I.h-:.n.:ri.-tinlt motion pictures™ only) that are “gulturally, iil.i:l:m*rl;lpr.
it - or l_:sll'l:l.v:!.lly significant”™ for inclusion in & Mational Film
an amend- Registry;
{5} required that the Commission determine the content and
form of labeling to disclose “maiterial alierations” in any Blm (the
rru.n Yntes Commission was required (o determine what a8 material alteration
ksion that was, but no definition was provided in the bill), The label designed
Iained that by the Commission was also 1o include information that “the prin-
Tistorically cipal director or principal screenwriter of the film desires to be dis-
by disclos- associated from the materially altered version of the lm" (the bill
l-r::u:llrdmg provided that for directors or screenwriters who are dead, the Coms-
o e mission can decide whether they would have desired inclusion of
s oltered. this information);
X the bl (6) created & new section 119 of title 17 to make it unlawful
ull Appro- to “publicly perform, distribute, sell or lease 8 motion picture”
iyt (18 which the Commission decided had been materially altered without
ons for the the proper labeling and disclosures, and to do the same using the
dReal T original title of & flm originally released in black and white which
: had been colorized;
FERO {T) provided that remedies for violations of this new section
119 be those found in sections 502 through 503 of itk 17;
at “motion {8) required the Copyright Office to notify the Directors
hreaten the Guild of America and the Writers Guild of America of eny films
uistic vision sclected into the Mational Film Registry (the Copyright Office
would have been notified by the Commission of the filma it
cate a Ma- selectad), 1
-ion on the On June 8, the subcommittes reported the amendment to the full com-
mittee and caught the opponents of the amendment off guard This was, in
ST fact, the legislative strategy of the proponents of the Mrazek-Yates amend-
mn out of ule ment, chieBy the Directors Guild of Amenca. The Guild later explained that
nber b6 and ¢ U5, House of Representatives, Committes on Appropriations, Full Commines
Print, June 16, 1988, making sppropristions for the Depariment of Laterior for
fscal year 1989, pages 73-82.
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its reason for moving the amendment through the Approprations Commitise
and not the Judiciary Committee was its fear of being beaten in JTudiciary by
the motion picture and publishing industries, who opposed moral rights. The
Guild also felt that if the opposition had enough time, they would be able to
stop the provisions even in the Approprations Committes and 30 designed a
fasi-track strategy.

On June |5, Rep. Mrazek held a press conference in Rep. Thomas §.
Foley's (Democrat, Wash.) Capito] office. Rep. Foley, as Majority Leader of
the House, played a key role in the eventual success of the amendment, and &i
the press conference, though absent, he was described as a supporter of the
amendment. Actor Jimey Stewart sppeared af the press conference, and
stated that he had talked to President Reagan about stopping the colorization
of Alms and the President was "very positive.” lronically, Mancy Reagan, in
1935, had sent s letter 10 Colorization, Inc., the Toromio based company
which colorized a number of the first motion pictures, expressing her and the
President’s delight after their screening of the colorized version of Topper.

Alsa on June [5th, & letter was sent from Office of Management and
Budget Director James C. Miller [IT1 to Houss Appropriations Committes
Chairman Jamie L. Whitten (Democrat, Miss.) stating the Administration's
opposition to the Mrazek-Yates provision because “'no hearings have been
held on this agency, there 18 no known compelling nesd for it, and the re-
sources are clearly only & small beginning for what could well become & mas-
give and intrusive new Federal regulatory authonty.”!?

The next day, June 16, the public had its fimt view of the amendment
printed in preparation for the day"s full Appropristions Committee mark-up
of the Intenor Bill. At the mark-up, Rep. Vic Fazio (Democrat, Calif)
moved to sirike the Mrazek-Yates amendment from the Inlerior Appropris-
tigns bill. Rep. Fazio noted that nongermane amendments in the House Ap-
propriations Commitiee were rare, especially when the commitiee of
jurisdiction, in this case, the Judiciary Commitiee, had not refused to move
the legislation,

In fact, Rep, Fazio observed that the Judiciary Committes had agresd 1o
schedule hearings on the issue and the Copyright Office was moving forward
with its study on colorization and related issues. Chairman Whitten agreed
with Rep. Fazo that the legislation should be dealt with in the Judiciary
Committes. !

17 Letter dated June 15, 1988, reprinted in the Congressional Record, June 1%, 19848,
page H 4857,

I8 Rep. Fazio's position on the Mrazek-Yates smendment fumed out to be crucial,
becauss, when, in its Anal form, the Matonal Film Preservation Board waa
ereated, it was established within the Library of Congress, which receives its
anmieal appropriations from Chairman Fazio's Appropriation’s subcommities
on Leglslarive [ale].

-
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LUltimanely, however, Reps. Yates and Mrazek carfied the vote, with the
aid of Jimmy Stewari (present in the Appropriations Committee room), de-
feating the Fario motion on a division (an unrecorded show of hands) by a
vote of 20025, In part, Rep. Mrazek was successfinl because he predicted in
his remarks to the Committes, that the legislation woukd mot be approved at
the next legislative step, the House Committes on Rules. It is up o the Ruoles
Committes 1o waive the standing House nule (clause I of rale XXI) which
prohibits the House from considering legislation in an appropristions il
Waiver was required before the Mrarek-Yates amendment could be conaid-
ered by the full House, or the amendment would be stricken on the House
floor.

Rep. Mrazek argued that the Appropriations Committes should approve
his amendment and "show JFimmy Stewart and the Américan people that they
care about American movies." Rep. Yates said that be was unaware of any
chjections by Rep. Kastenmeier, and that if the amendment was opposed by
the Judiciary Committee, he would offer an amendment to take care of thoas
objections. These arguments proved convincing and on June 10, the Appro-
priations Committes reported H.R. 4867, the Interior Appropriations Act for
FY 1989, including intact the Mrazek-Yates amendment as reported from the
subcommittee. The Committes repon summarized in three paragraphs the
provisions of the amendment, stating that films would be selected for the Na-
tional Film Registry that are “culturally, historically or esthetically signifl-
cant,” and would be “granted protections requiring disclosure of alterations
and restriction on [their] use if chromatically altered, ™™

The next day, in sccordance with his announcement several weeks ear-
lier, Chairman Kastenmeier's Judiciary subcommittee on Courts, Civil Liber-
ties and the Administration of Justice, held a hearing on the issue of moral
rights in motion pictures. Specifically, the hearing was on H.R. 2400, the
Film Integrity Act of 1987, introduced by Rep. Gephardt in May 1987, H.R.

2400 proposed toc .
(1) amend the 1976 Copyright Act to include & new section
119 limiting the exclusive rights of copyright owners of motion pic-
tures. Under new section 119, the owmer of a copyright in a pub-
lished motion picture could not materially alter the work without
the written consent of the “artistic authors” of the work. The bill
specifically provided that colorzation &5 a material alteration;

(2) provide for the transferability of the artistic author's
right to consent to a material alteration both inter vivos and post
mortem;

{3) provide that the artistic author's right to consent to mate-

1¥ House Report 1OT13, pages 113-014
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rial alteratbons would not expire when the copynght in the work
expired,

(4) provide that the artistic authors would be considered the
“legal or beneficial owners of an exclusive right under & copyright.”
Also, unauthonzed denvative works would be ineligible for copy-
nght protection;

(3) give the Copyright Office a new duty of establishing regu-
latory procedures for directors and screenwriters to be formally
designated as the artistic authors of motion pictures they create.

In testimony at the heaning, Register of Copynights Ralph Oman testified
to several reservations he had about the provisions in H.R. 2400, including
the Constitutional and practical problems these new provisions might create
The wnitten testimony of the Register provided a lengihy explanation of the
provisions in the bill and noted some of the problems.?® His wniten testi-
mony also detailed the provisions of a related bill, H.R. 3221, the Rep. Mar-
key bl {and its Senate companion 5. 1619 introduced by Sen. Kennedy)}t!
known as the Visual Artists Right Act of 1987, This bill would have created
explicit moral nghts of patemnity and integrity for visual artists,

In his oral testimony, Mr. Oman testified that jssues of moral rights for
the authors of any works, including films, should be considered in the JTudici-
ary Committee. He discussed the Mrarek-Yates amendment stating & prefer-
ence for a form of labelling over & statutory moral right 58 & better starting
point than the Mrazek-Yates approach. He also stated & preference for an all
film labelling approach.

On June 21, a private meeting was held in Rep. Foley's Majority
Leader's Office with Foley, and Feps. Yates, Mrazek, House Majority Whip
Tony Coelbo (Democrat, Calif ), Fazio and representatives of the Directors
Guild and the Motion Picture Association of Amerca (MPAA) present. Mo
members of the Judiciary Committes attended, Rep Mrazek presented his
case, and Jack Valenti, President of the Motion Picture Association, offered
to label all films but said he opposed the idea of a Film Commission, citing
objections to Mrazek’s provision calling for a change in the title of colorized
or materially altered Blms, Mrazek said he wanted 1o provide a disincentive
to altering films.

Rep. Coelho said that an industry-wide body should be deciding these
issues, especially in coming up sath definitions for material alterations. After
allowing both sides to present their cases, Foley, who chaired the meeting,
told the MPAA and the DGA to reach an agreemient in order to let the legis-
lation proceed successfully.

0 Hearings before the Subcommuties on Couarts, Civil Liberies and the Admingstra-
tion of Justee af the House Committes on the Fudiclary, June 21, 1988,
21 The Kastenmeier subcommittes had heid hearings on H.R. 3221 om June 5, 1988
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| On June 22, Rep. Kastenmeier introduced & bill containimg his solution,
at least so far as film labeling was concerned. The bill, H R, 4897, was called
| the “Film Disclosure and Freservaison Act of [988." The bill proposed e

(1) amend the Lanham Act to create 8 new section 43(c) w
require that all films (defined as a “thestrical motion picture after
its frst publication'™) that are materially altered (including
colonzed) be labeled;

(2) include on the label & description of the alteration and the
objections of up to four “aggrieved parties;"

(3) define the aggreved parties as: the pnncipal director,

principal screenwriter, principal editor and the principal cinema-
tographer of a film;

{4) provide for penalties under the Lanham Act for failure 1o
properly label films, including statutory damages of up to 5100,000
plus punitive damages for violations;

(5) establish a National Film Preservation Commistion made
up of & individuals appointed by the Presadent from the film indos-
try and the Librarian of Congress, the Chairman of the National
Endowment fior the Arts and the Chairman of the Mational Fadow.
ment for the Humanities:

(6) require the Commission to: (a) encournge the restoration
and preservation of films, (b) annually report to Congress on the
efectiveness of the new Lanham Act section 43¢}, and (c) repon 1o
Congress on whether other categories of audiovisual works other
than films should be brought into the disclosure requirements.

iOm June 23, The House Rules Committes began its consideration of the
Tnterior Appropriations bill containing the Mrarek-Yates amendment. [t
heard tesfimony from Appropriations Committes members Reps. Yates and
Mrazrek, among others. In light of criticism the Appropristions Commities
heard privately from Judiciary and other commitiee members on the bill, and
following up from the Foley mesting two days earlier, Chainman Yates pro-
posed an amended version of the Mrazek-Yates provision (from the June 20th
version). The June 23rd Yates' amendment sould:

(1) awthorize and appropriate $100,000 for the creation of a

Mational Film Pegisiry in the Depariment of the Intenor, to be
administered by the Secretary of Intenior;

{2) require that films (defined as theatrical motion pictures)
which are “culturally, historically, or esthetically significant' be in-
cluded im the Registry and given a seal;

{3} require the Secretary, after consultation with a National
Film Registry Advisory Board, to determine which films shall be
included and removed from the Registry: establish cnitena for de-
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termining when a film has been “matenally altered (including
colorization)” (but mo definitions were provided in the amend-
ment); and determine the content and appropriate form of labeling
for Glms that are materally alvered;

{4} require the Secretary to establish & nine member Board to
hold hearings and advise him about including and removing Glms
from the Registry; the Board members were 1o come from nine or-
gamizations designated im the bill (snd o all cases are the Presi-
dents/Chairmen of the organizations);

(5} seek 1o obtain, by gift, where possible, films designated
for inclusion in the Begistry.

RBep. Yates explained the key reason be amended his original version of
the bill was becauss the legislation suthonizing the Film Commission within
the National Foundation for the Arts was within the jurisdiction of the House
Administration Committes chaired by Rep. Frank Annunzic (Democrat,
I11.}, who objected to the provisions of the bill,

Chairman Yates iestified that House Interior Commities Chairman
Morris K. Udall (Arniz), who had jurisdiction over the Interior Department,
did not object 1o the Film Registry's inclusion there. Chairman Udall’s en-
dorsement, however, was at best Jukevarm, and more akin to béing equivo-
cal, due to his reluctance to offend the Judiciary Committes.

Chairman Whitten, in a letter to the Rules Committee and in his testi-
mony, opposed the request of subcommitiee Chairman Yates that rule XXI
be walved.® Also at the House Rules Committee hearing, Judiciary Com-
mittee members, including Chairman Peter W. Rodino Jr. (Democrat, N.1.),
Rep. Jack Brooks (Democrat, Tes.), and Rep. Kastenmeier all objected to
both the original and the second drafl of the Yates amendment claiming it
was within their jurisdiction to amend the copyright laws (ttle 1T), and that
provisions in the amendment change the section 106 exclusive rights of copy-
right owners. They further argued that their Committee's jurisdiction over
the Lanham Act would be infringsd upon by film labeling.

Rep. Kastenmeier testified that his copyright subcommittee had just be-
gun to hold hearings (noting the June 21 hearings) on the issues involved in
the amendment and that he had introducad his own version of a 6lm labeling
bill (H.R. 4897). He also mentioned that the Copyright Office was in the
process of studying the issues of colorization, and would issue a report for use
by Comgress in drafting future legislation. Rep. Hamilton Fish, Jr. (Republi-
can, N.Y.) also testified in support of Kastenmeier's position

Rep. Mrazek replied that thess were controversial issues but that this
session of Congress would oot s2¢ a bill put of the Judiciary Committee with

22 Letter to Memben of the House Comeiites on Rules dated June 21, 1984,
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all of these issues resolved, which is why he wanted 10 move ahead with his
amendment,

The Rules Commuttee decided not to take action on the bill on June 13
and scheduled a meeting for June 28 to resolve the issue. Owver the nexi few
days, nt least five or six other verstons of the bill were drafied and “*Roated,™
both on and off the Hill, moving the jurisdiction over the Film Commission
into and then out of the Interior Department, the Smithsonian Institution,
the Patent and Trademark Office, the Mational Endowment for the Ars, and
finally the Library of Congress.

Rep. Don Edwards (Democrat, Calif.), Chairman of the Judiciary sub-
committee on Civil and Constitutional Rights, wrote to the Rules Commuattes
members on June 27, 1988, out of concern that provisions in the bill had
serious First Amendment implications and “smack[ed] of censorship.” A let-
ter was also sent to the Rulss Commitiee members from ten of the Judiciary
Committes members including Chairman Rodino, and subcommittee chair-
m¢n Brooks and Kastenmeler, amplifying the testimony of the Judiciary
Committes members before the Rules Committes and urging the Rules Com-
mittes not 1o grant the rule XXI waiver ™

The letter stated that: (1) it was bad precedent to have the Film Regisiry
determining whether a flm had or had not been materially aliered especially
if such a determination conflicts with the Copyright Office’s examination for
regisiration purposes of the colorized or altered work; (2) the Mrazek-Yates
amendment would upset the copynight balance between competing interests
of proprictors and artists; (3) the Mrazek-Yates amendment could provide a
substantive defense to a claim of trademark infringement (using Gilliam
American Broadeasting Co. 538 F.2d 14 {1974)) ; and {4) the "new” Mrzek-
Yates amendment, although attempting to avoid the jurisdiction of the Jud:-
ciary Committes, {i.e, by not expressly amending copyright or trademark
laws), mevertheleas had the practical effect of doing just that. '

Private sector lobbying was now in full swing. The Tumer Broadcasting
Company sent a letter dated June 27, 1988 to all of the Rules Committes
members siating its opposition to the Mrazek-Yates amendment and its sup-
port for the Judiciary Committee members’ position. The letier stated that
Turner would voluntanly abide by an all film label for all color-converted
videotapes, including information “where applicable, that the original direc-
tor or cinematographer did not participate in the color conversion.” The let-

IF Lemes dated June 17, 158§ from Feps. Peter W, Roding, Ir., Hobert W. Kas.
tenmeter, Jack Brooks, Don Edwards, Fatricia Schroeder (Democrat, Colo.),
Benjamin L. Cardin (Democrar, Mary. ), Howard L. Berman (Democrat, Ca-
1if.), Hamileon Fiak, Ir., Carlos Moorhead and Bruce A. Momison (Democral,
Conn.) o Rep. Claude Pepper (Democrat, Fla. ), Chairman, Commitiee on

Rules
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ter said nothing about the rghts of the other creative participants in motion
prctures, nor did it mention anything about matenal alterations.

[n a letter dated June 27, 1988 from the Coalition to Preserve the Ameri-
can Copyright Tradition (CPACT) 1o the Rules Committee members oul=
lined their opposition o the Mrazek-Yates amendment and their support for
the MPAA position on this issue. ™ The broadcast, sirline and advertising
industry alko lobbied agrinal the Mrazrek-Yates provisions because of fears
that their current use of films would be disrupted.

On June 28, the Rules Commitiee met to receive a thied draft of the
Mrazek-Yates amendment presemted by its two chiel sponsors. By a voice
vite, the Commitiee agresd to make the amendment in order and reporied
out the rule (H. Bes. 485) on the bill H.R. 4867. Under House floor proce-
dures, the House first has to consider the rule and agree to it by a majonty
vole before getting o the bill's substantive provisions. However, a recorded
wvole was not necessary in the Rules Commitiee itsell because Reps. Mrazek
and Yates apparently had eight of the thirieen Rules Committee members
agree (o allow their amendment to be considered on the House foor, and
because of Rep. Foley's directive to have many of the parties opposed to the
original provisions work toward a final draft they could agree with, The
newly drafted amendment did, in fact, contain the work of many of the par-
ties on all sides of the issues who were brought together, however reluctantly,
by Chairman Yates, Rep. Mrazek, and a few other members, including some
previously opposed Judiciary Commities members.

The actual provisions of the new Mrazek-Yates amendment were printed
in the Rules Committes report on the bill H.B. 4867.3* The rule on the bill
(H. Res. 483) made in order the Mrazek-Yates amendment warving all poines
of order against it, allowing for one bour of debate on the amendment; how-
ever, it did not allow for any amendments 1o the amendment when it was
considered on the Aoor. When the House fnally considersd the June 28th
draft of the Mrazek-Yates amendment, only a motion to strike the amend-
menl in oo would be in order. Failing this, when the House passed the
Interior bill, the Mrarek.Yates amendment would also be passed.

The June 28th draft of the Mrarek-Yaies amendment, which passed the
next day in ithe House:

(1) asuthorized and appropriated $100,000 for the creanon of
& Mational Film Preservation Board in the Department of the Inte-
rior, to be administered by the Secretary of Interior;

{1} required that Alms (defined as theatrical motion pictures)

3% CPACT is comprised of many of the nation's largest pablshing (and a few broad-
casting) companies, including magarine, book, newsletter and soffware phb—
lishing. and hroadcesting and video programiming oo pan e,

4% House Report (00737,
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that are “culturally, historically, or esthetically significant™ be se-
lected for inclusion in the Mational Film Regisiry and given a seal;

|:.'|-} rr.qurr-:d. that the 5-&.'r|=L|.|.1"_'|l establish a 13 member Board
(made up of all the members of the June 23rd draft of the bill but
adding the MPAA, the Mational Association of Broadcasters
(NAB), the Association [sic] of Motion Picture and Television Pro-
ducers,*® and the Screen Actors Guild)

(4) required thai the Secretary, “as empowered by the
Board" establish criteria for selecting flms and for determining
which flms have been materially altersd;

(5) required that the Secretary, in consultetion with the
Board, (a) determing which films shall be included and removed
from the Registry (no more than 25 & year could be selected); and
(b)) establish criteria for determining when a film has been “materi-
ally altered (including colonzation)” (Unlike the June 23rd draft, &
definition was provided for material alterations. These included
"“fundamental changes in the film such as colonzation, substitution
of charasters’ bodies and faces, significant changes in theme, plot
and character™);

{6) required that all flms that are matemally altered contain
the specified label and prownided that the labelling requirement
could be changed by & two-thirds majority vole of the Board;

{7} stated that films designated for nclusion in the Registry
are to be obtained, where possible by pft, by the Secretary of Inte-
nor, and stored in *"an appropriate place to be determinsd by the
Secretary” (in consultation with the General Services
Admimstration);

(8) fxed the efective date so that the provisions of the
amendment did not apply to any film materially altered prior to the
effective date of the Imenor Appropriations bill (thereby
grandfathering all previously colorized or materially altered flmas),

Om June 29, the House of Representatives congidered the rule, H. Res.
483, on the Interior Appropriations bill, H.R. 4867, and passed the rule by a
vote of 342-37, making the Mrazek-Yates amendment in order.?” The House
then moved to consider and pass the bill by a vote of 36145 with the June
18tk Mrazek-Yates amendment mtact. *®

Several Members of the Appropriations and Judiciary Commitiees spoke

26 Although at ane time called the Associatson of Motion Plcture and Tebevision Pro-
ducers, the organization B now known as the Alliance of Mowon Picture amd
Telewision Producers and the authory’ intent bere 15 clearly 10 name the All-
ance bo the Board. This ervad will repeat itsell mio the enacted law,

7 Congressinal Record, June 19, 1984, page H 4833

I8 Copgressional Record, Jume 19, 1984, beginning an page 4837,
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on the bill, including Reps. Yates, Mrazek, Fario, Berman. Although the
House passed version of the bill {the June 2Bth draft) was written with the
mput of Rep. Brooks of the Judiciary Commitiee, and with the MPAA"S
agreement oot to fight its passage, Ted Turner and others continued 1o fight
for its defeat. In addition, other Judiciary Commitiee membery, including
Rep. Kastenmeier, did not agree to the draft and voted againat the rule, pre-
sumably for this reason, Nevertheless, the amendment was described by
s0me a8 o compromise agreed to by the Judiciary Commities in part becanse
of the participation Rep. Brooks, the ranking Democrat on the Commiitee
and Fep. Rodino's successor as chairman beginning in the 101st Congress.

The next day, Rep, Kastenmeier inserted 8 written staiement in the Con-
gressional Record which discussed the sue of moral nghts for film directors
and screepwriters both in the context of the Berne Convention and separately
in H.R. 2400, the Gephardt bill. He stated that now that the Yates amend-
ment had been inserted into the Interior bill: *1 am glad that the varous
interested partics have found language that seems to satisfy them, and 50 far
a5 | am concerned, the matter of moral nghts in the motion picture context is
settled for the foresceable future.” He also said that he “look[ed] forward"” to
the Copyright Office’s study on colorization which he and Rep. Moorhead
r-eq_uul,-u:t."

For the time being, that was the final word on the debate in the House
and the focus shifted to the Senate. Although oot required by the rules of the
House or Senate, traditionally the Senate Committee on Appropriations waits
until the House has passed an appropriation bills before the Senste committes
reports its version of the same bill.*®

A fight over the Mrazek-Yates provision never ensued in the Senate Ap-
propriations Committes. The most likely explanation for this is that the pro-
ponents of the Mrazek-Yates amendment feared that it would only be further
watered down in the Senate Commitiee (or for that matter on the Soor of the
Senate), in part because of resistance to it from key Appropristion Committes
Senators. As a result, both proponents and opponents passively awaited Sen-
ate passage of the Interior bill, and set their sights on the smaller arena of the
House-Senate conference commiftes.

Om July 6, the Senate Appropriations Committee reported the Interior
Approprations bill, with Senate amendments 1o the House-passed provisions,
There were no provisions contained in the Senate version on film colorization,
& film commission, or anything resembling the Mrazek-Yates amendment. In

¥ Congressional Record, Jone 30, 1988, page E 1142,

0 There are 13 regular appeopriation bills which must be enacted by Congress befiore
the end of the fiscal year on September 30, When the individual appropristion
bills are not enacied, in years past, several have been grouped together inbo &=
called “continuing approprintion™ bills, which are then enacted a one.
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fact, the Senate Approprations Committes adopted the Subcommittee on In-
tenor's recommendation to strike the Mrazek-Yates amendment

Ome week later, on Fuly 13, the full Senate passed the Interior Appropri-
ations bill by a vote of 92-4."" The Scnate, in passing the Interior bill, also
agreed (o the committes amendment (number 38) 1o delete the Mrazek-Yates
provisions altogether.*® There were never any votes of any kind up to this
point in the Senate on the Mrazek-Yates provision. The subcommittes rec-
ommendation to delete the Mrazek-Yates provisions had been contained in a
package of Scnate amendments which the full Committee accepted without
discussion or voles in its committes mark-up.

Clearly the issue of the Mrazek-Yates provisions nesded 1o be resolved in
the House-Senate conference committee. The Senate asked for & conference
and appointed its conferess on July 13, The House did oot agree to s confer-
ence until August I when it appointed its own conferees to resalve the differ-
ences with the Senate bill.»?

During the end of July there was other activity which had an impact on
the final legislative product. Dr. James H. Billington, the Librarian of Con-
gress, sent & letier to Rep. Yates updating him on the Library's efforts in the
areas of film preservation and the Copyright Office™s ongoing study for Rep.
Kastenmeier on colorization and related issues. ™

The leiter highlighted the Copyright Office’s action on the registration
requirement for colorized films,** and included & copy of the proposad de-
posil requirement requiring & black and white copy for all colorized works
registered with the Copyright Office. (The final rule was not issusd until Au-
gust 91.%% Dr. Billington complimented Rep. Yates on his film labelling pro-

I Congresswomal Record, Tuly 13, 1988, page 5 9552,

11 See the Congressional Record of July 13, (988 af page 5 %450, which begins with
the Senate sgreeing o the Senate Appropriation’s Committes amendments.

11 The Senste conferees appomnied were: Democrais Robert C. Hrrd W, ¥al) I
Bennett Johnstion (La} Patmck ). Leshy, Dennis DeCoacind, (rientin M. Bur-
dick (M. Duk.), Dale Bumpers (Ark.), Emest F. Hollings (5. Car.), Harry Reid
(Mev.), and Chairman fohn C. Stennis (Misa ). The Republicams were: James
A, McClure (Id.), Ted Stevens (Alas.), Jake Garm (Lah), Thed Cochran
(Mg}, Warren Rodman (M. Hamg.), Lowell P, Welkcker, Ir. (Conn.), Don
Mickles (Okla ) and Mark O, Harfleld (Oreg.)

The Howse conferess appainted were: Demoerats Sidney B. Yates, John P. Mur-
tha {Penn.), Edward F. Boland (Mass. ) Lea AuCoin (Oveg.). Tom Bewll
(Ala), and Chairman famde L. Whinen, The Republicens were: Ralph Reg-
ula (Ohia), Joseph M. McDade (Penn.), Bill Lowery (Calif.} and Silvio O
Conte (Mass.)

W Letter dated Juby 25, 1988

11 Motice of Regisiration Decision ssued June 22, 1987 in Yol 31, number 119 of the
Federnl Bepister pp R TER T

3 Final Rule on Copyright Registration for Colornzed YVersions of Black and White
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posal and offered the suggestion that all films that are colorized or materially
altered be labelled.

The letter also addressed the Mational Film Preservation Board legisla-
tton. [t stated that to establish & preservation collection anywhere outside of
the Library of Congress would be a duplication of governmental efforts and
might impede the Library’s current preservation programs. The Library's
collection consists of 75,000 titles and is the largest motion picture collection
in the LS., and one of the largest collections in the world.”” Rep. Yates, in
response, suggested moving the flm collection of the Film Registry into the
Library of Congress,

In the same week, a Congressional Research Service memo from the
American Law Division 10 Rep. Kastenmeier was completed (at the request
of Rep. Kastenmeier) on the constitutionality of the provisions of the House
passed Mrazek-Yates amendment.’® The memorandum raised serfous doubts
about whether the Mrazek-Yates amendment, as passed by the House, could
pass constitutional muster. Specifically, it raised isaves dealing with the Con.
stitution’s appointments clause, the delegation of authority to private groups,
separation of powers problems, the rulemaking authority of the Board, and
finally First Amendmeni concerns ahout a government body making content-
based restrictions on film.

On August 2, the Interior Appropriations bill conference formally began
to resolve the differences between the House and Senale passed bulls, although
stalf discussions had already occurred, as is common, The Mrazek-Yates
amendment (now formally called amendment number 38) was considered to
be in technical disagreement since the Senate had moved to strike the House
passed provisions,’®

On August |, 1988, the Office of Management and Budget Director
James Miller sent a letter to Senate Minority Leader Robert Dole {Republi-
can, Kan.} outlining the Administration's position on the entire Interior Ap-
propriaticns bill in preparation for the conference. The letter relterated the
Administration’s opposition to the House passed Mrazek-Yares amendment,
noting the Judiciary Committes’s jurisdiction over this matter and the Copy-
right Office and Patent and Trademark Office’s ongoing studies on the Bawes
of colorization and new technologiss in the motion picture indusiry.

The letter added that the Mrazek-Yates amendment “would impair of-
forts to effect a balanced resclution of this issue (the ‘matenial alteration’ of
motion pietufes through the use of new techmologies, such as colomzation),

Motion Pretures isaued Augast &, 1988 in Vol 31, number |33 of the Federul
Regrater pp. 1980790,
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¥ Congressional Research Memo dated July 16, I8,

¥ H.OR 4847 was reprinced on July 13, 1988, the day the Senate passed the bill, with
the Senate amendments numberad and included in the bill
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after study by the government agenciea charged with administration of the
relevant federal laws.™® [i slsa noted the Administration’s “sonsiderable
concerns” with the enforcement provisions in the Mrazek.Yates amendment
requiring the Patent and Trademark Office Commissioner o bring actions,
for violations of the labelling requirements*!

Finally. on August 10, an agresment was reached between the Housse
and Senate conferees on the entire Interior Appropristions bill including the
Mrazek-Yates amendment. The final draft of the Mrarek-Yates amendmient
was negotiated in closed door seasions by four Members of Congress and their
staffs, and then agreed to by the other members of the conference committee.
Om the House side, Rep. Yates and Rep. Mrazek (even though he was not
officially & conferee), negotiated the final deal with Senators Leahy and
DeConcini. Both Senators served on the conference committes as members
of the Appropristions Committes, but they also both happen to be members
of the Judiciary Committee, serving on the Subcommitiee on Patents, Copy-
rights and Trademarks, which Sen. DeConcini chairs,

At the beginning of the cooference, it seemed possible that the Senate
position would prevall and that the Mrazek-Yates amendment would die
But the persistence of the House Members and an agreement with the Sena-
tors 1o adopt major changes in the provisions allowsd the Mrazek-Yates
amendment to live. In the final agreement, many changes in the House
pasted amendment were made, including moving the entire Film Board and
Regisiry into the Library of Congress. And, in a major concession, the House
Members agreed that all of the provisions of the Mrazek-Yates amendment
will be sunsetted after 3 years, so that the provisions of the amendment will
na longer be in efect unless Congress, by an act of law, reconstituies ji.43

The fnal Mrazek-Yaies amendment had many significant differences
from the House-passed version. First, it moved the National Film Preserva-
tion Bosrd amd the Film Registry from the Interior Department into the Li-
beary of Congress and transferred the powers to the Libranan of Congress.
Second, all of the provisions of the amendment expire after 3 years, with the
Board/Librarian chooting no more than 15 films a year for inclusion in the
Registry. Thus, only & total of 75 Alms will be affected by the provisions of
the amendment. The amount of money was halved from the House-passed
bill 1o no more then $250.,000 & year.

Third, films are not eligible for selection to the Film Registry until 10

0 Letber dated August 1, 988, page 10,

4 Ihid., page 10-11.

&t The final Mrazek-Yates amendment s printed in the conference report for the bl
HE. 4867 (H Repr 862} oa Augast 10 and s reprinted the same day in the
Cangresssonal Record on page H 6801, There are bowever, several typos in
the agresd 10 1251 which were not correcied until the final bill wes enscted mig

law 10 Seplember.
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years afier their first theatrical release and no film can be removed from the
Film Registry once it is selected for inclusion. Fourth, the labeling require-
ment cannot be changed at a later time by the Board; it is fxed in the hill,
with exceptions 1o the labelling requirements provided for videos already in
distribution or on the shelves of video dealers (fior rental or sale). But films
already colorized or materially altersd are subject to the provisions of the
amendment retroactively (excepl for copies owned for personal use or video-
casseties distributed or in the inventory of retailers or wholesalers).

Fifth, & new definition of "material alteration™ & provided in section 11,
stating, in relevant part, that this includes alterations made *'to colorize or to
make other fundamental post-production changes in & version of & film for
marketing purpeses but doss not include changes made in accordance with
customary practices and standards and reasonable requirements of preparing
s work for distribution or broadcast.™ Escluded from this definition are
“practices such as the insertion of commercials and public service announce-
ments for television broadcast.” Fimally, the Librarian is to endesvor to ob-
tain archival quality copies of the Alms selected for the Registry and shall
kzep them in & special collection in the Library of Congress. All of these
provisions were part of the substantial amount of compromising that wok
place to enact the final version of the Mrazek-Yates amendment.

At this point, it may be helpful to briefly summarize the provisions of the
amendment.

SUMMARY OF THE FINAL MARZEK-YATES AMENDMENT

* Creates a Wational Film Preservation Board within the Library
of Congress for 3 years (all the provisions of the Act expire after 3 years
unkess Congress reenacts them);

* Authorizes (and appropriates for FY 1989) 5250,000 for each of
the three years for any and all of the purposes of the Act;

*  Directs the Libranan of Congress to establish guidelines and cri-
teria for the selection of films into & Mational Film R:gistry—up to 25
films & year are selected for inclusion in the Registry by the Librarian
after consultation with the Film Board;

*  Stipulates that flms selected for inclusion in the Film Regisiry
be given a seal (designed by the Librarian) which can be used to promote
the films so designated;

* Consists of a Film Board composed of thirteen individuals se-
lected from each of thirteen designated organizations that choose three
candidates for the Board. The Librarian picks one individual from each
of the thirteen groups to sit on the Board (and one alternate from each
groupl The Librarian then selects a Chairperson for the Board from the
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individuals picked. All members of the Board sit for & single three year
term;
*  Requires that the Film Board meet at least twice & year (the first
meeting musi take place before January 29, 1989) t0 nominate to the
Librarian up to 25 films a year for inclusion in the Film Registry;
*  Limits inchugion of films in the Film Registry ontil ten years
after they have been theairically releassd. Thers are no other resirictions
on the films that can be selected except that they must meet the gusde-
lines and criteria set out by the Librarian and the parpose of the Film
Registry to register films that are “culturally, historically, or sestheti-
cally significant.”
*  Requires that, while ilms selected for inclusion io the Film Reg-
istry can be colorized or materially aliered, they must be labelled if they
are colorized or if they are materially altered (defined as beyond the
“customary practices and standards and ressonable requirements of pre-
paring 8 work for distribution or brosdcast™);
* Specifies that the labe] for colorized or materially altered films
(beyond the “customary™ alterstions) must be contained on all copies of
the film inchoding videotapes and its packaging materials.
*  Provides enforcement provisions to prevent misuse of the Film
Registry seal and to ensure proper labelling, with the remedies geared
toward adding the proper labels before any criminal or civil penalties are
sought;
* Instructs the Librarian to obtain by gift, archival quality copies
of all the films selected for inclusion in the Film Registry and to keep the
films in & special collection available to the public in the Library of
Congress,
*  Directs the Librarian to eatablish a special 4 member panel (sep-
arate from the Board) to make recommendations, when necessary, o
Congress o change the definition of “matenial alteration™ contained in
the Act.
On September B, the House passed the conference report containing the
Mrazek-Yates amendment by a vote of 353943, The House agresd to recede
from its disagreement 10 Senate amendment number 38 (Mrarek-Yates) and
concurred with an amendment (the agresd 1o “final draft” of the amendment)
by a voice vote.*?

Reps Mrazek and Yates had a colloquy about the changes adopied by
the conferees, including a discussion of how they interpreted the new defini-
tion of “material alteration.” They stated that the definition includes editing
for television, time compression and colonzalion, but nol panning and scan-

¥} Congressional Record, September B, 1988, beginming at page H 7223, The
Mrazek-Yates amendment is reprinted al pages H TI44-6
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ning.* Rep. Fano, in his own statement, disasgreed that the conference
agresment was 83 restnctive as described in the colloquy. In addition, there
was & disagreement over the placement of the label *2

In the Senate, Senator DeConcini (with the concurrence of Senator
Johnston) stated that panning and scanning, time compression or expansion,
and the customary editing 1o meet time formats common in the industry are
excluded from the definition of material alieration. ™ The Senate passed the
conference report and passed the Mrazek-Yates amendment as passed by the
House [concurring in the House amendments), by a woice vole,

Finally, on September 17, the President signed the Interior Appropria-
tions Act for FY 1989 containing the Mrazek-Yates amendment a3 agreed to
by the conferees in the conference report of August 10, 1938, The Act be-
came Public Law 100-446

CONCLUSION

The Librarian of Congress, in consultation with the newly sstablished
Mational Film Preservation Board, will begin in 1969 to select no more than
25 films “culturally, historically or sesthetically significant,”™*® for inclusion
in the Mational Film Registry. The conflicting House and Senate colloquys
about what flms nesd to be labelled leave it clear that the Film Board and the
Librarian of Congress will have 1o make some tough decisions sbout the flm
labelling provisions in the absence of future congressional guidance.*®

In the final analysis, after months of legislative fights, the worth of what
was enacted will be judged in time. Certainly the Film Board can encowrage
and educate the public to appreciate certain films as “art,” and one can hope
that this broadens the public’s appreciation for film, something of value 1o
baoth copyright owners and ussrs,

The labelling provisions can be used 10 educate the public (and Con-
gress) about practices, both good and bad, in the Blm industry, after & film is
theatrically released. In addition, the Board can bring significant publicity to
the plight of film preservation and the problems associated with the wide dis-
semination of some of our culturally significant films which have been forgod-

& [hid, page 7144,

€3 Ihid., pages TI46-7

4 Congressional Record, September 8, 1788, beginning &t page 5 11994, with the
DeConcini-Johmsson colloguy on pages § [ 2005-10. The amendment i re-
printed at pages 5 12001-12,

47 Ihid., page 5 12004,

*8 Section I, Public Law 100-446, enncied Seprember 27, |988 (102 Swe. [THI).

%% For its part, the Tumer Entertainment Company has agresd s a company policy
matter to label all colonzed flms and Elm packages (inclading video casseties)
1o contain the label required by section 4 of Public Law 00568, the National
Film Preservation Act of 1988, even for Glms not selected for melimion in the
Film Registry.
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ten or abandoned. Whether this legislation helps the parties involved in Alm
colorization or the material alteration of films 10 reach some agreement is not
likely except, in a very limited sense, for no more than 73 films.

In conclusion, the legislative history of the Mrazek-Yates amendment
sheds some light on the legislative process when actual consensus building is
not attempted except in the rush to “legislate something” even if it is a “first
step.” That is not meant to be critical of the partics who used this legislative
strategy unless it causes Congress pause in enacting future legislation that
would resolve the tougher issues of moral rights, colorization, and the mate-
rial alteration to flms because of a feeling on the part of some in Congress
that they had somehow already resolved these issues when they have not.




