
Department of Defense  

 

DIRECTIVE  

NUMBER 5505.5 
August 30, 1988 

 
 
 

GC, DoD 

SUBJECT:  Implementation of the Program Fraud Civil Remedies Act 

References: (a)  Public Law 99-509, "The Program Fraud Civil Remedies Act of 1986," 
October 21, 1986 

(b)  Chapters 33, 43, 51, 53, Subchapter III of title 5, United States Code  
(c)  Sections 3716, 3729, 3730, 3803, 3804, 3805, 3806, 3808 of title 31, 

United States Code 
(d)  Section 287 of title 18, United States Code, Federal Rules of Criminal 

Procedure, Rule 6(e) 
(e)  through (h), see enclosure 1 

 

1.  PURPOSE 

This Directive establishes uniform policies, assigns responsibilities, and prescribes 
procedures for implementation of reference (a). 
 

2.  APPLICABILITY 

This Directive applies to the Office of the Secretary of Defense (OSD); the Military 
Departments; the Office of the Inspector General, Department of Defense (OIG, DoD); 
the Defense Agencies; and the DoD Field Activities (hereafter referred to collectively as 
"DoD Components"). 
 

3.  POLICY 

It is DoD policy to redress fraud in DoD programs and operations through the 
nonexclusive use of reference (a).  All DoD Components shall comply with the 
requirements of this Directive in using this new remedy.  Changes or modifications to 
this Directive by implementing organizations are prohibited.  Implementing Regulations 
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are authorized only to the extent necessary to effectively carry out the requirements of 
this Directive. 
 

4.  RESPONSIBILITIES 

4.1.  The Inspector General, Department of Defense (IG, DoD), shall establish 
procedures for carrying out the duties and responsibilities of the "investigating official," 
as outlined in enclosure 2. 

4.2.  The General Counsel, Department of Defense (GC, DoD), shall: 

4.2.1.  Establish procedures for carrying out the duties and responsibilities of 
the authority head, Department of Defense, which have been delegated to the GC, DoD, 
as set forth in enclosure 2; 

4.2.2.  Establish procedures for carrying out the duties and responsibilities for 
appointment and support of presiding officers, as set forth in enclosure 2; and 

4.2.3.  Review and approve the Regulations and Instructions required by this 
section to be submitted for approval by the GC, DoD. 

4.3.  The Secretaries of the Military Departments shall:  

4.3.1.  Establish procedures for carrying out the duties and responsibilities of 
the "authority head" and of the "reviewing officials" for their respective Departments, and 
for obtaining and supporting presiding officers from other Agencies as specified in Office 
of Personnel Management (OPM) regulations.  (See enclosure 2). 

4.3.2.  Make all Regulations or Instructions promulgated subject to the approval 
of the GC, DoD; and 

4.3.3.  Delegate duties as appropriate. 

4.4.  The General Counsel of the National Security Agency (GC, NSA) and the 
General Counsel of the Defense Logistics Agency (GC, DLA) shall be responsible for 
establishing procedures for carrying out the duties and responsibilities of the reviewing 
officials that have been delegated to them, as stated in enclosure 2.  All Regulations or 
Instructions promulgated pursuant to this Directive shall be submitted to the GC, DoD. 
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5.  EFFECTIVE DATE AND IMPLEMENTATION 

This Directive is effective immediately.  Two copies of DoD Component implementing 
documents and subsequent amendments shall be forwarded to the General Counsel, 
Department of Defense, within 90 days.  Other DoD Components shall disseminate this 
Directive to appropriate personnel. 

 

 

 
Enclosures - 2  

E1.  References, continued 
E2.  Program Fraud Civil Remedies 
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E1.  ENCLOSURE 1 

REFERENCES, continued 
 
 

(e)  Federal Rules of Civil Procedure, Rules 4(d) and 34 of title 28, United States Code 
(f)  Title 32 Code of Federal Regulations, Part 97 
(g)  Federal Rules of Evidence, Rule 408 of title 28, United States Code 
(h)  Section 3805 of title 32, United States Code 
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E2.  ENCLOSURE 2 

PROGRAM FRAUD CIVIL REMEDIES 
 
 

E2.1.  SCOPE AND PURPOSE 

E2.1.1.  The Department of Defense has the authority to impose civil penalties and 
assessments against persons who make, submit or present, or cause to be made, 
submitted, or presented, false, fictitious, or fraudulent claims or written statements to 
authorities or to their agents. 

E2.1.2.  This enclosure: 

E2.1.2.1.  Establishes administrative policies and procedures for imposing civil 
penalties and assessments against persons who make, submit, or present, or cause to be 
made, submitted, or presented, false, fictitious, or fraudulent claims or written statements 
to authorities or to their agents; 

E2.1.2.2.  Specifies the hearing and appeal rights of persons subject to 
allegations of liability for such penalties and assessments. 

E2.1.3.  The uniform policies and procedures established by this enclosure are 
binding on the authorities and authority heads in the Department of Defense and the 
Military Departments.  Additional administrative regulations necessary to carry out the 
requirements of the PFCRA (reference (a)) and this Directive may be written by the 
authority heads.  Any such regulations shall be consistent with the provisions of this 
enclosure. 

 

E2.2.  DEFINITIONS 

E2.2.1.  Adequate evidence.  Information sufficient to support the reasonable belief 
that a particular act or omission has occurred. 

E2.2.2.  Authority 

E2.2.2.1.  The Department of Defense, which includes the OSD, the 
Organizations of the Joint Chiefs of Staff (OJCS), the Unified and Specified Commands, 
the Defense Agencies, and the DoD Field Activities. 

E2.2.2.2.  The Department of the Army. 

E2.2.2.3.  The Department of the Navy. 
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E2.2.2.4.  The Department of the Air Force. 

E2.2.3.  Authority Head 

E2.2.3.1.  For the Department of Defense, the Deputy Secretary of the 
Department of Defense or an official or employee of the Department of Defense or the 
Military Departments designated in writing by the Deputy Secretary of Defense. 

E2.2.3.2.  For the respective Military Departments, the Secretary of the Military 
Department or an official or employee of the Military Department designated in 
regulations promulgated by the Secretary to act on behalf of the Secretary. 

E2.2.4.  Benefit.  In the context of statements, anything of value, including, but not 
limited to any advantage, preference, privilege, license, permit, favorable decision, ruling 
status, or loan guarantee. 

E2.2.5.  Claim.  Any request, demand, or submission made as follows: 

E2.2.5.1.  To the authority for property, services, or money (including money 
representing grants, loans, insurance, or benefits); 

E2.2.5.2.  To a recipient of property, services, or money from the authority or 
to a party to a contract with the authority: 

E2.2.5.2.1.  For property or services if the United States: 

E2.2.5.2.1.1.  Provided such property or services; 

E2.2.5.2.1.2.  Provided any portion of the funds for the purchase of 
such property or services; or 

E2.2.5.2.1.3.  Will reimburse such recipient or party for the purchase 
of such property or services; or 

E2.2.5.2.2.  For the payment of money (including money representing 
grants, loans, insurance, or benefits) if the United States: 

E2.2.5.2.2.1.  Provided any portion of the money requested or 
demanded; or 

E2.2.5.2.2.2.  Will reimburse such recipient or party for any portion 
of the money paid on such request or demand; or 

E2.2.5.2.3.  Made to the authority that has the effect of decreasing an 
obligation to pay or account for property, services, or money. 
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E2.2.6.  Complaint.  The administrative complaint served by the reviewing official 
on the defendant under section E2.7., below. 

E2.2.7.  Defendant.  Any person alleged in a complaint under section E2.7., below, 
to be liable for a civil penalty or assessment under section E2.3., below. 

E2.2.8.  DoD criminal investigative organizations.  The U.S. Army Criminal 
Investigative Command, the Naval Security and Investigative Command, the U.S. Air 
Force Office of Special Investigations, and the Defense Criminal Investigative Service. 

E2.2.9.  Government.  The U.S. Government. 

E2.2.10.  Individual.  A natural person. 

E2.2.11.  Initial decision.  The written decision of the presiding officer required by 
section E2.10. or E2.31., below.  This includes a revised initial decision issued following 
a remand or a motion of reconsideration. 

E2.2.12.  Investigating official 

E2.2.12.1.  The IG, DoD; or 

E2.2.12.2.  An officer or employee of the OIG designated by the IG; 

E2.2.12.3.  Who, if a member of the Armed Forces of the United States on 
active duty, is serving in grade O-7 or above or, if a civilian employee, is serving in a 
position for which the rate of basic pay is not less than the minimum rate of basic pay for 
grade GS-16 under the General Schedule. 

E2.2.13.  Knows or has reason to know.  A person who, with respect to a claim or 
statement: 

E2.2.13.1.  Has actual knowledge that the claim or statement is false, fictitious, 
or fraudulent; 

E2.2.13.2.  Acts in deliberate ignorance of the truth or falsity of the claim or 
statement; or 

E2.2.13.3.  Acts in reckless disregard of the truth or falsity of the claim or 
statement. 

E2.2.14.  Makes.  Includes the terms presents, submits, and causes to be made, 
presented, or submitted.  As the context requires, making or made shall likewise include 
the corresponding forms of such terms. 
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E2.2.15.  Person.  Any individual, partnership, corporation, association or private 
organization, and includes the plural of that term. 

E2.2.16.  Preponderance of the evidence.  The evidence necessary to support a 
presiding officer's decision that a violation of the PFCRA (reference (a)) has occurred.  
Evidence that leads to the belief that what is sought to be proved is more likely true than 
not true. 

E2.2.17.  Presiding officer.  An officer or employee of the Department of Defense or 
an employee detailed to the Department of Defense from another Agency who:  

E2.2.17.1.  Is selected under 5 U.S.C., Chapter 33 (reference (b)), pursuant to 
the competitive examination process applicable to administrative law judges; 

E2.2.17.2.  Is appointed by the authority head of the Department of Defense to 
conduct hearings under this Directive for cases arising in the Department of Defense or 
the Military Departments; 

E2.2.17.3.  Is assigned to cases in rotation so far as practicable; 

E2.2.17.4.  May not perform duties inconsistent with the duties and 
responsibilities of a presiding officer; 

E2.2.17.5.  Is entitled to pay prescribed by the Office of Personnel Management 
(OPM) independently of ratings and recommendations made by the authority and in 
accordance with 5 U.S.C., Chapters 51 and 53, Subchapter III (reference (b)); 

E2.2.17.6.  Is not subject to a performance appraisal pursuant to 5 U.S.C., 
Chapter 43 (reference (b)); and  

E2.2.17.7.  May be removed, suspended, furloughed, or reduced in grade or pay 
only for good cause established and determined by the Merit Systems Protection Board 
(MSPB) on the record after opportunity for hearing by such Board. 

E2.2.18.  Representative.  An attorney-at-law duly licensed in any State, 
commonwealth, territory, the District of Columbia, or foreign country, who enters his or 
her appearance in writing to represent a party in a proceeding under this part, or an 
officer, director, or employee of a defendant or of its affiliate. 

E2.2.19.  Reviewing official 

E2.2.19.1.  In all cases arising in the Department of Defense and any of the 
Military Departments, the reviewing official shall be an officer or employee of an 
authority as follows: 
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E2.2.19.1.1.  Who is designated by the authority head to make the 
determination required under section E2.5., below, of this enclosure; 

E2.2.19.1.2.  Who, if a member of the Armed Forces of the United States 
on active duty, is serving in grade O-7 or above or, if a civilian employee, is serving in a 
position for which the rate of basic pay is not less than the minimum rate of basic pay for 
grade GS-16 under the General Schedule; and 

E2.2.19.1.3.  Who is as follows: 

E2.2.19.1.3.1.  Not subject to supervision by, or required to report to, 
the investigating official;  

E2.2.19.1.3.2.  Not employed in the organizational unit of the 
authority in which the investigating official is employed; and  

E2.2.19.1.3.3.  Not an official designated to make suspension or 
debarment decisions.  

E2.2.19.2.  The General Counsel, Defense Logistics Agency (GC, DLA), shall 
be the reviewing official for all cases involving a claim or statement made to the DLA or 
any other part of the Department of Defense other than a Military Department or the 
National Security Agency (NSA).  The General Counsel, National Security Agency (GC, 
NSA), shall be the reviewing official for all cases involving claims or statements made to 
that Agency.  The General Counsel, Defense Logistics Agency (GC, DLA), and GC, 
NSA, may redelegate their authority to act as reviewing officials to any individual(s) 
meeting the criteria set out in subparagraph E2.2.19.1. of this section. 

E2.2.19.3.  The authority head of each Military Department shall select a 
reviewing official, who shall review all cases involving a claim or statement that was 
made to their Department. 

E2.2.20.  Statement.  Any written representation, certification, affirmation, 
document, record, accounting, or bookkeeping entry made: 

E2.2.20.1.  With respect to a claim or to obtain the approval or payment of a 
claim (including relating to eligibility to make a claim); or 

E2.2.20.2.  With respect to (including relating to eligibility for): 

E2.2.20.2.1.  A contract with, or a bid or proposal for a contract with; or 

E2.2.20.2.2.  A grant, loan, or benefit from the authority, or any State, 
political subdivision of a State, or other party; if the U.S. Government provides any 
portion of the money or property under such contract or for such grant, loan, or benefit, 



DoDD 5505.5, August 30, 1988 

ENCLOSURE 2 10

or if the U.S. Government will reimburse such State, political subdivision, or party for 
any portion of the money or property under such contract or for such grant, loan, or 
benefit. 

 

E2.3.  BASIS FOR CIVIL PENALTIES AND ASSESSMENTS 

E2.3.1.  Claims 

E2.3.1.1.  Any person who makes a claim that the person knows or has reason 
to know:  

E2.3.1.1.1.  Is false, fictitious, or fraudulent; 

E2.3.1.1.2.  Includes or is supported by a written statement that asserts a 
material fact that is false, fictitious, or fraudulent; 

E2.3.1.1.3.  Includes or is supported by any written statement that: 

E2.3.1.1.3.1.  Omits a material fact; 

E2.3.1.1.3.2.  Is false, fictitious, or fraudulent as a result of such 
omission; and 

E2.3.1.1.3.3.  Is a statement in which the person making such 
statement has a duty to include such material fact; or 

E2.3.1.1.4.  Is for payment for the provision of property or services that 
the person had not provided as claimed, shall be subject, in addition to any other remedy 
that may be prescribed by law, to a civil penalty of not more than $5,000 for each such 
claim. 

E2.3.1.2.  Each voucher, invoice, claim form, or other individual request or 
demand for property, services, or money constitutes a separate claim. 

E2.3.1.3.  A claim shall be considered made to an authority, recipient, or party 
when such claim is received by an agent, fiscal intermediary, or other entity, including 
any State or political subdivision thereof, acting for or on behalf of such authority, 
recipient, or party. 

E2.3.1.4.  Each claim for property, services, or money is subject to a civil 
penalty regardless of whether such property, service, or money is actually delivered or 
paid. 
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E2.3.1.5.  If the Government has made any payment (including transferred 
property or provided services) on a claim, a person subject to a civil penalty under 
subparagraph E2.3.1.1. of this section shall also be subject to an assessment of not more 
than twice the amount of such claim or that portion thereof that is determined to be in 
violation of subparagraph E2.3.1.1. of this section.  Such assessment shall be in lieu of 
damages sustained by the Government because of such claim. 

E2.3.2.  Statements 

E2.3.2.1.  Any person who makes a written statement that: 

E2.3.2.1.1.  The person knows or has reason to know the following: 

E2.3.2.1.1.1.  Asserts a material fact that is false, fictitious, or 
fraudulent; or 

E2.3.2.1.1.2.  Is false, fictitious, or fraudulent because it omits a 
material fact that the person making the statement has a duty to include in such statement; 
and 

E2.3.2.1.2.  Contains or is accompanied by an express certification or 
affirmation of the truthfulness and accuracy of the contents of the statement, shall be 
subject, in addition to any other remedy that may be prescribed by law, to a civil penalty 
of not more than $5,000 for each such statement. 

E2.3.2.2.  Each written representation, certification, or affirmation constitutes a 
separate statement. 

E2.3.2.3.  A statement shall be considered made to an authority when such 
statement is received by an agent, fiscal intermediary, or other entity, including any State 
or political subdivision thereof, acting for or on behalf of such authority. 

E2.3.3.  No proof of specific intent to defraud is required to establish liability under 
this section.  

E2.3.4.  In any case in which it is determined that more than one person is liable for 
making a claim or statement under this section, each such person may be held jointly and 
severally liable for a civil penalty with respect to such claims or statements. 

E2.3.5.  In any case in which it is determined that more than one person is liable for 
making a claim under this section on which the Government has made payment 
(including transferred property or provided services), an assessment may be imposed 
against any such person or jointly and severally against any combination of such persons. 
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E2.4.  INVESTIGATION 

E2.4.1.  If the investigating official concludes that a subpoena pursuant to the 
authority conferred by 31 U.S.C. Sec. 3804(a) (reference (c)) is warranted, then: 

E2.4.1.1.  The subpoena so issued shall notify the person to whom it is 
addressed of the authority under which the subpoena is issued and shall identify the 
records or documents sought; 

E2.4.1.2.  The investigating official may designate a person to act on his or her 
behalf to receive the documents sought; and 

E2.4.1.3.  The person receiving such subpoena shall be required to tender to the 
investigating official, or to the person designated to receive the documents, a certification 
that the documents sought have been produced, or that such documents are not available 
and the reasons therefore, or that such documents, suitably identified, have been withheld 
based upon the assertion of an identified privilege. 

E2.4.2.  If the investigating official concludes that an action under the PFCRA may 
be warranted, the investigating official shall submit a report containing the findings and 
conclusions of such investigation to the appropriate reviewing official(s).  In instances 
where the false claim or false statement involves more than one authority within the 
Department of Defense, or where the investigating official finds that more than one case 
has arisen from the same set of facts, the investigating official may, at his or her sole 
discretion, refer the case(s) to the reviewing official of one of the affected authorities.  
That reviewing official shall consolidate the claims and statements and act for all.  
Nothing in this subsection confers any right in any party to the consolidation or severance 
of any case(s), although presiding officers may, at their sole discretion, entertain motions 
to consolidate or sever. 

E2.4.3.  Nothing in this section shall preclude or limit an investigating official's 
discretion to refer allegations directly to the Department of Justice for suit under 18 
U.S.C. Sec. 237 (reference (d)) or 31 U.S.C. Sections 3729 and 3730 (reference (c)), 
False Claims Act, or other civil relief, or to preclude or limit such official's discretion to 
defer or postpone a report or referral to the reviewing official to avoid interference with a 
criminal investigation or prosecution. 

E2.4.4.  Nothing in this section modifies any responsibility of an investigating 
official to report violations of criminal law to the Attorney General. 

E2.4.5.  Nothing in this section shall preclude or limit the investigating official's 
authority to obtain the assistance of any investigative units of the Department of Defense, 
including those of the Military Departments.  In this regard, appropriate investigation 
may be conducted by the Defense criminal investigative organizations and other 
investigative elements of the Military Departments and Defense Agencies. 
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E2.5.  REVIEW BY THE REVIEWING OFFICIAL 

E2.5.1.  If, based on the report of the investigating official under paragraph E2.4.2., 
above, the reviewing official determines that there is adequate evidence to believe that a 
person is liable under section E2.3., above, the reviewing official shall transmit to the 
Attorney General or his or her designated point of coordination within the Department of 
Justice a written notice of the reviewing official's intention to issue a complaint under 
section E2.7., below. 

E2.5.2.  Such notice shall include the following: 

E2.5.2.1.  A statement of the reviewing official's reasons for issuing a 
complaint; 

E2.5.2.2.  A statement specifying the evidence that supports the allegations of 
liability;  

E2.5.2.3.  A description of the claims or statements upon which the allegations 
of liability are based; 

E2.5.2.4.  An estimate of the amount of money or the value of property, 
services, or other benefits requested or demanded in violation of section E2.3., above. 

E2.5.2.5.  A statement of any exculpatory or mitigating circumstances that may 
relate to the claims or statements known by the reviewing official or the investigating 
official; and 

E2.5.2.6.  A statement that there is a reasonable prospect of collecting an 
appropriate amount of penalties and assessments. 

 

E2.6.  PREQUISITES FOR ISSUING A COMPLAINT 

E2.6.1.  The reviewing official may issue a complaint under section E2.7., below, 
only if: 

E2.6.1.1.  The Attorney General or an Assistant Attorney General designated 
by the Attorney General approves the issuance of a complaint in a written statement 
described in 31 U.S.C. Sec. 3803(b)(1) (reference (c)); and 

E2.6.1.2.  In the case of allegations of liability under paragraph E2.3.1., above, 
with respect to a claim, the reviewing official determines that, with respect to such claim 
or a group of related claims submitted at the same time such claim is submitted (as 
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defined in paragraph E2.6.2. of this section), the amount of money or the value of 
property or services demanded or requested in violation of paragraph E2.3.1., above, does 
not exceed $150,000.00; 

E2.6.2.  For the purposes of this section, a related group of claims submitted at the 
same time shall include only those claims arising from the same transaction (e.g., grant, 
loan, application, or contract) that are submitted simultaneously as part of a single 
request, demand, or submission. 

E2.6.3.  Nothing in this section shall be construed to limit the reviewing official's 
authority to join in a single complaint against a person's claims that are unrelated or were 
not submitted simultaneously, regardless of the amount of money or the value of property 
or services demanded or requested. 

E2.6.4.  In any case that involves claims or statements made to more than one entity 
within the Department of Defense or the Military Departments, or the reviewing officials 
having responsibility for each such entity, as stated in paragraph E2.4.2., above, shall 
have concurrent jurisdiction to make the required determinations under this section.  In 
any such case, the responsible reviewing officials shall coordinate with each other prior 
to making any determination under this section.  Where more than one case arises from 
the same set of facts, such cases shall be consolidated to the degree practicable, although 
the reviewing official shall have absolute discretion to make such determination.  The 
requirements of this paragraph do not confer any procedural or substantive rights upon 
individuals, associations, corporations, or other persons or entities who might become 
defendants under the PFCRA (reference (a)). 

 

E2.7.  COMPLAINT 

E2.7.1.  On or after the date the Attorney General or an Assistant Attorney General 
designated by the Attorney General approves the issuance of a complaint in accordance 
with 31 U.S.C. Sec. 3803(b)(1) (reference (c)), the reviewing official may serve a 
complaint on the defendant, as provided in section E2.8., below.  

E2.7.2.  The complaint shall state the following: 

E2.7.2.1.  The allegations of liability against the defendant, including the 
statutory basis for liability, an identification of the claims or statements that are the basis 
for the alleged liability, and the reasons why liability allegedly arises from such claims or 
statements; 

E2.7.2.2.  The maximum amount of penalties and assessments for which the 
defendant may be held liable; 
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E2.7.2.3.  Instructions for filing an answer to a request, including a specific 
statement of the defendant's right to request a hearing, by filing an answer and to be 
represented by a representative; and 

E2.7.2.4.  That failure to file an answer within 30 days of service of the 
complaint shall result in the imposition of penalties and assessments without right to 
appeal, consistent with the provisions of section E2.10., below. 

E2.7.3.  At the same time the reviewing official serves the complaint, he or she shall 
notify the defendant with a copy of this Directive and any applicable implementing 
regulations. 

 

E2.8.  SERVICE OF COMPLAINT 

E2.8.1.  Service of a complaint must be made by certified or registered mail or by 
delivery in any manner authorized by Rule 4(d) of the Federal Rules of Civil Procedure 
(reference (e)).  Service is complete upon receipt. 

E2.8.2.  Proof of service, stating the name and address of the person on whom the 
complaint was served, and the manner and date of service may be made by the following: 

E2.8.2.1.  Affidavit of the individual serving the complaint by delivery; 

E2.8.2.2.  A United States Postal Service return receipt card acknowledging 
receipt; or 

E2.8.2.3.  Written acknowledgement of receipt by the defendant or his or her 
representative. 

E2.9.  ANSWER 

E2.9.1.  The defendant may request a hearing by filing an answer with the reviewing 
official within 30 days of service of the complaint.  An answer shall be deemed to be a 
request for hearing. 

E2.9.2.  In the answer, the defendant: 

E2.9.2.1.  Shall admit or deny each of the allegations of liability made in the 
complaint;  

E2.9.2.2.  Shall state any defense on which the defendant intends to rely; 

E2.9.2.3.  May state any reasons why the defendant contends that the penalties 
and assessments should be less than the statutory maximum; and 
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E2.9.2.4.  Shall state the name, address, and telephone number of the person 
authorized by the defendant to act as defendant's representative, if any. 

E2.9.3.  If the defendant is unable to file an answer meeting the requirements of 
subparagraph E2.9.2.2. of this section within the time provided, the defendant may, 
before the expiration of 30 days from service of the complaint, file with the reviewing 
official a general answer denying liability and requesting a hearing, and a request for an 
extension of time within which to file an answer meeting the requirements of paragraph 
E2.9.2. of this section.  The reviewing official shall, in such event, file promptly with the 
presiding officer the complaint, the general answer denying liability, and the request for 
an extension of time as provided in section E2.10., below.  For good cause shown, the 
presiding officer may grant the defendant additional time within which to file an answer 
meeting the requirements of paragraph E2.9.2. of this section. 

E2.9.4.  The 30-day limitation for filing an answer may be tolled for a reasonable 
period of time by written agreement of the parties and approval of the authority head to 
allow time for settlement. 

 

E2.10.  DEFAULT UPON FAILURE TO FILE AN ANSWER 

E2.10.1.  If the defendant does not file an answer within the time prescribed in 
paragraph E2.9.1., above, and there is no approved written agreement as in paragraph 
E2.9.4., above, tolling the time prescribed, the reviewing official may then refer the 
complaint to the presiding officer. 

E2.10.2.  Upon referral of the complaint pursuant to this section, the presiding 
officer shall promptly serve on defendant, in the manner prescribed in section E2.8., 
above, a notice that an initial decision will be issued under this section. 

E2.10.3.  Upon referral of the complaint pursuant to this section, the presiding 
officer shall assume the facts alleged in the complaint to be true and, if such facts 
establish liability under section E2.3., above, the presiding officer shall issue an initial 
decision imposing penalties and assessments under the statute. 

E2.10.4.  Except as otherwise provided in this section, by failing to file a timely 
answer, the defendant waives any right to further review of the penalties and assessments 
imposed under paragraph E2.10.3. of this section, and the initial decision shall become 
final and binding upon the parties 30 days after it is issued.  

E2.10.5.  If, before such an initial decision becomes final, the defendant files a 
motion with the presiding officer seeking to reopen on the grounds that good cause 
prevented the defendant from filing an answer, the initial decision shall be stayed pending 
the presiding officer's decision on the motion. 
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E2.10.6.  If, on a motion brought under paragraph E2.10.5., above, the defendant can 
demonstrate good cause excusing the failure to file a timely answer, the presiding officer 
shall withdraw the initial decision in paragraph E2.10.3. of this section if such a decision 
has been issued, and shall grant the defendant an opportunity to answer the complaint. 

E2.10.7.  A decision of the presiding officer denying a defendant's motion under 
paragraphs E2.10.5. and E2.10.6. of this section is not subject to reconsideration under 
section E2.41., below. 

E2.10.8.  The defendant may appeal to the authority head the decision denying a 
motion to reopen by filing a notice of appeal with the authority head within 15 days after 
the presiding officer denies the motion.  The timely filing of a notice of appeal shall stay 
the initial decision until the authority head decides the issue. 

E2.10.9.  If the defendant files a timely notice of appeal with the authority head, the 
presiding officer shall forward the record of the proceeding to the authority head. 

E2.10.10.  The authority head shall decide expeditiously whether good cause 
excused the defendant's failure to file a timely answer based solely on the record before 
the presiding officer. 

E2.10.11.  If the authority head decides that good cause excused the defendant's 
failure to file a timely answer, the authority head shall remand the case to the presiding 
officer with instructions to grant the defendant an opportunity to answer. 

E2.10.12.  If the authority head decides that the defendant's failure to file a timely 
answer is not excused, the authority head shall approve the initial decision of the 
presiding officer, which shall become final and binding upon the parties 30 days after the 
authority head issues such decision. 

 

E2.11.  REFERRAL OF COMPLAINT AND ANSWER TO THE PRESIDING 
OFFICER 

E2.11.1.  Upon receipt of an answer, the reviewing official shall file the complaint 
and answer with the presiding officer. 

E2.11.2.  To allow time for settlement, referral of complaint and answer to the 
presiding officer may be delayed for a reasonable period of time if there is a written 
agreement of the parties, approved by the authority head, in favor of such delay. 
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E2.12.  NOTICE OF HEARING 

E2.12.1.  When the presiding officer receives the complaint and answer, the 
presiding officer shall promptly serve a notice of hearing upon the defendant in the 
manner prescribed by section E2.8., above.  At the same time, the presiding officer shall 
send a copy of such notice to the representative for the Government.  

E2.12.2.  Such notice shall include: 

E2.12.2.1.  The tentative time and place, and the nature of the hearing; 

E2.12.2.2.  The legal authority and jurisdiction under which the hearing is to be 
held; 

E2.12.2.3.  The matters of fact and law to be asserted; 

E2.12.2.4.  A description of the procedures for the conduct of the hearing; 

E2.12.2.5.  The name, address, and telephone number of the representative of 
the Government, the defendant, and other parties, if any; and 

E2.12.2.6.  Such other matters as the presiding officer deems appropriate. 
 

E2.13.  PARTIES TO THE HEARING 

The parties to the hearing shall be the defendant and the authority.  The reviewing official 
of each authority shall, with the concurrence of the DoD Component head, designate 
attorneys within that authority to represent the authority in hearings conducted under this 
Directive.  Attorneys appointed as authority representatives shall remain under the 
supervision of their DoD Component. 
 

E2.14.  SEPARATION OF FUNCTIONS 

E2.14.1.  The investigating official and the reviewing official, for any particular case 
or factually related case, may not do the following: 

E2.14.1.1.  Participate in the hearing as the presiding officer; 

E2.14.1.2.  Participate or advise in the initial decision or the review of the 
initial decision by the authority head, except as a witness or a representative in a public 
proceeding; or 
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E2.14.1.3.  Make the collecting of penalties and assessments under 31 U.S.C. 
Sec. 3806 (reference (c)). 

E2.14.2.  The presiding officer shall not be responsible to, or subject to the 
supervision or direction of, the investigating official or the reviewing official. 

E2.14.3.  Except as provided in paragraph E2.14.1. of this section, the representative 
for the Government may be employed anywhere in the authority, including in the offices 
of either the investigating official or the reviewing official. 

 

E2.15.  EX PARTE CONTACTS 

No party or person (except employees of the presiding officer's office) shall communicate 
in any way with the presiding officer on any matter at issue in a case unless on notice and 
there is an opportunity for all parties to participate.  This provision does not prohibit a 
person or party from inquiring about the status of a case or asking routine questions 
concerning administrative functions or procedures. 
 

E2.16.  DISQUALIFICATION OF PRESIDING OFFICER AND REVIEWING 
OFFICIAL 

E2.16.1.  A reviewing official or presiding officer in a particular case may disqualify 
himself or herself at any time. 

E2.16.2.  A party may file a motion for disqualification of the presiding officer or 
the reviewing official.  Such motion, to be filed with the presiding officer, shall be 
accompanied by an affidavit alleging personal bias or other reason for disqualification. 

E2.16.3.  Such motion and affidavit shall be filed promptly upon the party's 
discovery of reasons requiring disqualification or such objections shall be deemed 
waived. 

E2.16.4.  Such affidavit shall state specific facts that support the party's belief that 
personal bias or other reason for disqualification exists and the time and circumstances of 
the party's discovery of such facts.  It shall be accompanied by a certificate of the 
representative of record that it is made in good faith. 

E2.16.5.  Upon the filing of such a motion and affidavit, the presiding officer shall 
proceed no further in the case until he or she resolves the matter of disqualification by 
taking one of the following actions: 

E2.16.5.1.  If the presiding officer determines that a reviewing official is 
disqualified, the presiding officer shall dismiss the complaint without prejudice; 
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E2.16.5.2.  If the presiding officer disqualifies himself or herself, the case shall 
be reassigned promptly to another presiding officer; 

E2.16.5.3.  The presiding officer may deny a motion to disqualify.  In such 
event, the authority head may determine the matter only as part of his or her review of the 
initial decision upon appeal, if any. 

 

E2.17.  RIGHTS OF PARTIES 

Except as otherwise limited by this enclosure, all parties may: 

E2.17.1.  Be accompanied, represented, and advised by a representative; 

E2.17.2.  Participate in any conference held by the presiding officer; 

E2.17.3.  Conduct discovery; 

E2.17.4.  Agree to stipulations of fact or law, which shall be made part of the record; 

E2.17.5.  Present evidence relevant to the issues at the hearing; 

E2.17.6.  Present and cross-examine witnesses; 

E2.17.7.  Present oral arguments at the hearing, as permitted by the presiding 
officer; and 

E2.17.8.  Submit written briefs and proposed findings of fact and conclusions of law 
after the hearing. 

 

E2.18.  AUTHORITY OF THE PRESIDING OFFICER 

E2.18.1.  The presiding officer shall conduct a fair and impartial hearing, avoid 
delay, maintain order, and assure that a record of the proceeding is made. 

E2.18.2.  The presiding officer has the authority to do the following: 

E2.18.2.1.  Set and change the date, time, and place of the hearing upon 
reasonable notice to the parties: 

E2.18.2.2.  Continue or recess the hearing in whole or in part for a reasonable 
period of time; 
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E2.18.2.3.  Hold conferences to identify or simply the issues, or to consider 
other matters that may aid in the expeditious disposition of the proceeding; 

E2.18.2.4.  Administer oaths and affirmations; 

E2.18.2.5.  Issue subpoenas requiring the attendance of witnesses and the 
production of documents at depositions or at hearings; 

E2.18.2.6.  Rule on motions and other procedural matters; 

E2.18.2.7.  Regulate the scope and timing of discovery; 

E2.18.2.8.  Regulate the course of the hearing and the conduct of 
representatives and parties; 

E2.18.2.9.  Examine witnesses; 

E2.18.2.10.  Receive, rule on, exclude, or limit evidence; 

E2.18.2.11.  Upon motion of a party, take official notice of facts; 

E2.18.2.12.  Upon motion of a party, decide cases, in whole or in part by 
summary judgment where there is no disputed issue of material fact; 

E2.18.2.13.  Conduct any conference, argument, or hearing on motions in 
person or by telephone; and 

E2.18.2.14.  Exercise such other authority as is necessary to carry out the 
responsibilities of the presiding officer under this Directive. 

E2.18.3.  The presiding officer does not have the authority to find Federal statues or 
regulations invalid. 

 

E2.19.  PRE-HEARING CONFERENCES  

E2.19.1.  The presiding officer may schedule pre-hearing conference as appropriate. 

E2.19.2.  Upon the motion of any party, the presiding officer shall schedule at least 
one pre-hearing conference at a reasonable time in advance of the hearing. 

E2.19.3.  The presiding officer may use pre-hearing conferences to discuss the 
following: 

E2.19.3.1.  Simplification of the issues; 
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E2.19.3.2.  The necessity or desirability of amendments to the pleadings, 
including the need for a more definite statement; 

E2.19.3.3.  Stipulations and admissions of fact or as to the contents and 
authenticity of documents; 

E2.19.3.4.  Whether the parties can agree to submission of the case on a 
stipulated record; 

E2.19.3.5.  Whether a party chooses to waive appearance at an oral hearing and 
to submit only documentary evidence (subject to the objections of other parties) and 
written argument; 

E2.19.3.6.  Limitation if the number of witnesses; 

E2.19.3.7.  Scheduling dates for the exchange of witness lists and of proposed 
exhibits; 

E2.19.3.8.  Discovery; 

E2.19.3.9.  The time and place for the hearing; and 

E2.19.3.10.  Such other matters as may tend to expedite the fair and just 
disposition of the proceedings. 

E2.19.4.  The presiding officer may issue an order containing all matters agreed 
upon by the parties or ordered by the presiding officer at a pre-hearing conference. 

 

E2.20.  DISCLOSURE OF DOCUMENTS 

E2.20.1.  Upon written request to the reviewing official, the defendant may review 
any relevant and material documents, transcripts, records, and other materials that relate 
to the allegations set out in the complaint and upon which the findings and conclusions of 
the investigating official under paragraph E2.4.2., above, are based, unless such 
documents are subject to a privilege under Federal law.  Upon payment of fees for 
duplication, the defendant may obtain copies of such documents. 

E2.20.2.  Upon written request to the reviewing official, the defendant also may 
obtain a copy of all exculpatory information in the possession of the reviewing official or 
investigating official relating to the allegations in the complaint, even if it is contained in 
a document that would otherwise be privileged.  If the document would otherwise be 
privileged, only that portion containing exculpatory information must be disclosed, 
except if disclosure would violate Rule 6(e) of the Federal Rules of Criminal Procedure 
(reference (d)). 
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E2.20.3.  The notice sent to the Attorney General from the reviewing official as 
described in section E2.5., above, is not discoverable under any circumstances. 

E2.20.4.  The defendant may file a motion to compel disclosure of the documents 
subject to the provisions of this section at any time after service of the complaint. 

 

E2.21.  DISCOVERY 

E2.21.1.  The following types of discovery are authorized: 

E2.21.1.1.  Requests for production of documents for inspection and copying; 

E2.21.1.2.  Requests for admissions of the authenticity of any relevant 
document or of the truth of any relevant fact; 

E2.21.1.3.  Written interrogatories; and  

E2.21.1.4.  Depositions. 

E2.21.2.  For the purpose of this section and sections E2.22. and E2.23., below, the 
term "documents" includes information, documents, reports, answers, records, accounts, 
papers, and other data and documentary evidence contained in a form contemplated by 
the definition of "document" set forth in the Federal Rules of Civil Procedure, Rule 34 
(reference (e)).  Nothing contained herein shall be interpreted to require the creation of a 
document. 

E2.21.3.  Unless mutually agreed to by the parties, discovery is available only as 
ordered by the presiding officer.  The presiding officer shall regulate the timing of 
discovery. 

E2.21.4.  Motions for discovery may be filed with the presiding officer by the party 
seeking discovery. 

E2.21.4.1.  Such a motion shall be accompanied by a copy of the requested 
discovery, or in the case of depositions, a summary of the scope of the proposed 
deposition. 

E2.21.4.2.  Within 10 days of service, a party may file an opposition to the 
motion and/or a motion for protective order as provided in section E2.24., below. 

E2.21.4.3.  The presiding officer may grant a motion for discovery only if he 
finds that the discovery sought: 
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E2.21.4.3.1.  Is necessary for the expeditious, fair, and reasonable 
consideration of the issues; 

E2.21.4.3.2.  Is not unduly costly or burdensome; 

E2.21.4.3.3.  Will not unduly delay the proceeding; and 

E2.21.4.3.4.  Does not seek privileged information. 

E2.21.4.4.  The burden of showing that discovery should be allowed is on the 
party seeking discovery. 

E2.21.4.5.  The presiding officer may grant discovery subject to a protective 
order under section E2.26., below. 

 

E2.21.5.  DEPOSITIONS 

E2.21.5.1.  If a motion for deposition is granted, the presiding officer shall 
issue a subpoena for the deponent, which may require the deponent to produce 
documents.  The subpoena shall specify the time and place at which the deposition will 
be held.  The presiding officer may order that parties produce deponents and/or 
documents without the need for subpoena. 

E2.21.5.2.  The party seeking to depose shall serve the subpoena in the manner 
prescribed in section E2.8., above. 

E2.21.5.3.  The deponent may file with the presiding officer a motion to quash 
the subpoena or a motion for a protective order within 10 days of service. 

E2.21.5.4.  The party seeking to depose shall provide for the taking of a 
verbatim transcript of the deposition, which it shall make available to all parties for 
inspection and copying. 

E2.21.6.  Each party shall bear its own costs of discovery. 
 

E2.22.  EXCHANGE OF WITNESS LISTS, STATEMENTS, AND EXHIBITS 

E2.22.1.  At least 15 days before the hearing or at such other time as may be ordered 
by the presiding officer, the parties shall exchange witness lists, copies of prior 
statements of proposed witnesses, and copies of proposed hearing exhibits, including 
copies of any written statements that the party intends to offer in lieu of live testimony in 
accordance with paragraph E2.33.2., below.  At the time the above documents are 
exchanged, any party that intends to rely upon the transcript of deposition testimony in 
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lieu of live testimony at the hearing, if permitted by the presiding officer, shall provide 
each party with a copy of the specific pages of the transcript it intends to introduce into 
evidence. 

E2.22.2.  If a party objects, the presiding officer shall not admit into evidence the 
testimony of any witness whose name does not appear on the witness list or any exhibit 
not provided to the opposing party as provided above unless the presiding officer finds 
good cause for the failure or that there is no prejudice to the objecting party. 

E2.22.3.  Unless another party objects within the time set by the presiding officer, 
documents exchanged in accordance with paragraph E2.22.1. of this section shall be 
admitted into evidence at the hearing.  Later challenges to admissibility at the hearing 
shall be permitted only upon a showing of good cause for the lateness. 

 

E2.23.  SUBPOENAS FOR ATTENDANCE AT HEARING 

E2.23.1.  A party wishing to procure the appearance and testimony of any individual 
at the hearing may request that the presiding officer issue a subpoena. 

E2.23.2.  A subpoena requiring the attendance and testimony of an individual may 
also require the individual to produce documents at the hearing. 

E2.23.3.  A party seeking a subpoena shall file a written request therefor not less 
then 15 days before the date fixed for the hearing, unless otherwise allowed by the 
presiding officer for good cause shown.  Such request shall specify any documents to be 
produced and shall designate the witnesses and describe the address and location thereof 
with sufficient particularity to permit such witnesses to be found. 

E2.23.4.  The subpoena shall specify the time and place at which the witness is to 
appear and any documents the witness is to produce. 

E2.23.5.  The party seeking the subpoena shall serve it in the manner prescribed in 
section E2.8., above.  A subpoena on a party or upon an individual under the control of a 
party may be served by first class mail. 

E2.23.6.  A party or a representative of the individual to whom the subpoena is 
directed may file with the presiding officer a motion to quash the subpoena within 10 
days after service or on or before the time specified in the subpoena for compliance if it is 
less than 10 days after service. 
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E2.24.  PROTECTIVE ORDER 

E2.24.1.  A party or a prospective witness or deponent may file a motion for a 
protective order with respect to discovery sought by an opposing party or with respect to 
the hearing, seeking to limit the availability or disclosure of evidence. 

E2.24.2.  In issuing a protective order, the presiding officer may make any order that 
justice requires to protect a party or person from annoyance, embarrassment, oppression, 
or undue burden or expense including one or more of the following: 

E2.24.2.1.  That the discovery not be had; 

E2.24.2.2.  That the discovery may be had only on specified terms and 
conditions, including a designation of the time or place; 

E2.24.2.3.  That the discovery may be had only through a method of discovery 
other than that requested; 

E2.24.2.4.  That classified information not be released unless prior notice and 
arrangements reasonably acceptable to the representative of the authority are made in 
coordination with the Defense Investigative Service, and the presiding officer agrees to 
the use; 

E2.24.2.5.  That certain matters not be inquired into or that the scope of 
discovery be limited to certain matters; 

E2.24.2.6.  That discovery be conducted with no person except persons 
designated by the presiding officer; 

E2.24.2.7.  That the contents of discovery or evidence be sealed; 

E2.24.2.8.  That the defendant comply with 32 CFR Part 97 (reference (f)) 
concerning official witnesses; 

E2.24.2.9.  That a deposition after being sealed be opened only upon order of 
the presiding officer; 

E2.24.2.10.  That a trade secret or other confidential research, development, 
commercial information, or facts pertaining to any criminal investigation, proceeding, or 
other administrative investigation not be disclosed or be disclosed only in a designated 
way; or 
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E2.24.2.11.  That the parties simultaneously file specified documents of 
information enclosed in sealed envelopes to be opened as directed by the presiding 
officer. 

 

E2.25.  FEES 

The party requesting a subpoena shall pay the cost of the witness fees and mileage of any 
witness subpoenaed in the amounts that would be payable to a witness in a proceeding in 
the United States District Court.  A check for witness fees and mileage shall accompany 
the subpoena when served, except that when a subpoena is issued on behalf of the 
authority a check for witness fees and mileage need not accompany the subpoena. 
 

E2.26.  FORM, FILING, AND SERVICE OF PAPERS 

E2.26.1.  Form 

E2.26.1.1.  Documents filed with the presiding officer shall include an original 
and two copies.  

E2.26.1.2.  Every pleading and paper filed in the proceeding shall contain a 
caption setting forth the title of the action, the case number assigned by the presiding 
officer, and a designation of the paper (e.g., motion to quash subpoena). 

E2.26.1.3.  Every pleading and paper shall be signed by, and shall contain the 
address and telephone number of, the party or the person on whose behalf the paper was 
filed, or his or her representative. 

E2.26.1.4.  Papers are considered filed when they are mailed.  Date of mailing 
may be established by a certificate from the party or its representative or by proof that the 
document was sent by certified or registered mail. 

E2.26.2.  Service.  A party filing a document with the presiding officer shall, at the 
time of filing, serve a copy of such document on every other party.  Service upon any 
party of any document other than those required to be served as prescribed in section 
E2.8., above, shall be made by delivering a copy or by placing a copy of the document in 
the United States mail, postage prepaid and addressed to the party's last known address.  
When a party is represented by a representative, service shall be made upon such 
representative in lieu of the actual party. 

E2.26.3.  Proof of service.  A certificate of the individual serving the document by 
personal delivery or by mail, setting forth the manner of service, shall be proof of service. 
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E2.27.  COMPUTATION OF TIME 

E2.27.1.  In computing any period of time under this Directive or in an order issued 
there under, the time begins with the day following the act, event, or default, and includes 
the last day of the period, unless it is a Saturday, Sunday, or legal holiday observed by the 
Federal Government, in which event it includes the next business day. 

E2.27.2.  When the period of time allowed is less than 7 days, intermediate 
Saturdays, Sundays, and legal holidays observed by the Federal Government shall be 
excluded from the computation. 

E2.27.3.  Where a document has been served or issued by placing it in the mail, an 
additional 5 days will be added to the time permitted for any response. 

 

E2.28.  MOTIONS 

E2.28.1.  Any application to the presiding officer for an order or ruling shall be by 
motion.  Motions shall state the relief sought, the authority relied upon, the facts alleged, 
and shall be filed with the presiding officer and served on all other parties. 

E2.28.2.  Except for motions made during a pre-hearing conference or at the 
hearing, all motions shall be in writing.  The presiding officer may require the oral 
motions be put in writing. 

E2.28.3.  Within 15 days after a written motion is served, or such other time as may 
be fixed by the presiding officer, any party may file a response to such motion. 

E2.28.4.  The presiding officer may not grant a written motion before the time for 
filing responses thereto has expired, except upon consent of the parties or following a 
hearing on the motion, but may overrule or deny such motion without awaiting a 
response. 

E2.28.5.  The presiding officer shall make a reasonable effort to dispose of all 
outstanding motions prior to the beginning of the hearing. 

E2.28.6.  Failure by a party to raise defenses or objections or to make requests that 
must be made prior to the beginning of the hearing shall constitute waiver thereof, but the 
presiding officer may grant relief from the waiver for good cause shown. 

 

E2.29.  SANCTIONS 

E2.29.1.  The presiding officer may sanction a person, including any party or 
representative, for the following: 
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E2.29.1.1.  Failing to comply with an order, rule, or procedure governing the 
proceeding;  

E2.29.1.2.  Failing to prosecute or defend an action; or  

E2.29.1.3.  Engaging in other misconduct that interferes with the speedy, 
orderly, or fair conduct of the hearing. 

E2.29.2.  Any such sanction, including but not limited to those listed in paragraphs 
E2.29.3., E2.29.4., and E2.29.5. of this section, shall reasonably relate to the severity and 
nature of the failure or misconduct. 

E2.29.3.  When a party fails to comply with an order, including an order for taking a 
deposition, the production of evidence within the party's control, or a request for 
admission, the presiding officer may: 

E2.29.3.1.  Draw an inference in favor of the requesting party with regard to the 
information sought; 

E2.29.3.2.  In the case of requests for admission, deem each matter of which an 
admission is requested to be admitted; 

E2.29.3.3.  Prohibit the party failing to comply with such order from 
introducing evidence concerning, or otherwise relying upon, testimony relating to the 
information sought; and  

E2.29.3.4.  Strike any part of the pleadings or other submission of the party 
failing to comply with such request. 

E2.29.4.  If a party fails to prosecute or defend an action under this Directive 
commenced by service of a notice of hearing, the presiding officer may dismiss the action 
or may issue an initial decision imposing penalties and assessments. 

E2.29.3.5.  The presiding officer may refuse to consider any motion, request, 
response, brief, or other document that is not filed in a timely fashion. 

 

E2.30.  THE HEARING AND BURDEN OF PROOF 

E2.30.1.  The presiding officer shall conduct a hearing on the record in order to 
determine whether the defendant is liable for a civil penalty or assessment under section 
E2.3., above, and, if so, the appropriate amount of any such civil penalty or assessment 
considering any aggravating or mitigating factors. 
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E2.30.2.  The authority shall prove defendant's liability and any aggravating factors 
by a preponderance of the evidence. 

E2.30.3.  The defendant shall prove any affirmative defenses and any mitigating 
factors by a preponderance of the evidence. 

E2.30.4.  The hearing shall be open to the public unless otherwise ordered by the 
presiding officer for good cause shown. 

 

E2.31.  DETERMINING THE AMOUNT OF PENALTIES AND ASSESSMENTS 

In determining an appropriate amount of civil penalties and assessments, the presiding 
officer and the authority head, upon appeal, should evaluate any circumstances that 
mitigate or aggravate the violation and should articulate in their opinions the reasons that 
support the penalties and assessments they impose. 
 

E2.32.  LOCATION OF HEARING 

E2.32.1.  The hearing may be held as follows: 

E2.32.1.1.  In any judicial district of the United States in which the defendant 
resides or transacts business; 

E2.32.1.2.  In any judicial district of the United States in which the claim or 
statement at issue was made; or 

E2.32.1.3.  In such other place, including foreign countries, as may be agreed 
upon by the defendant and the presiding officer. 

E2.32.2.  Each party shall have the opportunity to petition the presiding officer with 
respect to the location of the hearing. 

E2.32.3.  The hearing shall be held at the place and at the time ordered by the 
presiding officer. 

 

E2.33.  WITNESSES 

E2.33.1.  Except as provided in paragraph E2.33.2. of this section, testimony at the 
hearing shall be given orally by witnesses under oath or affirmation. 
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E2.33.2.  At the discretion of the presiding officer, testimony may be admitted in the 
form of a written or videotaped statement or deposition.  Any such written or videotaped 
statement must be provided to all other parties along with the last known address of such 
witness, in a manner which allows sufficient time for other parties to subpoena such 
witness for deposition or cross-examination at the hearing.  Prior written or videotaped 
statements of witnesses proposed to testify at the hearings and deposition transcripts shall 
be exchanged as provided in paragraph E2.22.1., above. 

E2.33.3.  The presiding officer shall exercise reasonable control over the mode and 
order of interrogating witnesses and presenting evidence so as to: 

E2.33.3.1.  Make the interrogation and presentation effective for the 
ascertainment of the truth; 

E2.33.3.2.  Avoid needless consumption of time; and 

E2.33.3.3.  Protect witnesses from harassment or undue embarrassment. 

E2.33.4.  The presiding officer shall permit the parties to conduct such cross-
examination as may be required for a full and true disclosure of the facts. 

E2.33.5.  At the discretion of the presiding officer, a witness may be cross-examined 
on matters relevant to the proceeding without regard to the scope of his or her direct 
examination. 

E2.33.6.  Upon motion of any party, the presiding officer shall order witnesses 
excluded so that they cannot hear the testimony of other witnesses.  This rule does not 
authorize exclusion of the following: 

E2.33.6.1.  A party who is an individual; 

E2.33.6.2.  In the case of a party that is not an individual, an officer or 
employee of the party appearing for the party as its representative, or designated by the 
party's representative; or 

E2.33.6.3.  An individual whose presence is shown by a party to be essential to 
the presentation of its case, including an individual employed by the Government 
engaged in assisting the representative for the Government. 

 

E2.34.  EVIDENCE 

E2.34.1.  The presiding officer shall determine the admissibility of evidence. 
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E2.34.2.  Except as provided herein, the presiding officer shall not be bound by the 
Federal Rules of Evidence (reference (g)).  However, the presiding officer may apply the 
Federal Rules of Evidence where appropriate; e.g., to exclude unreliable evidence. 

E2.34.3.  The presiding officer shall exclude irrelevant and immaterial evidence. 

E2.34.4.  Although relevant, evidence may be excluded if its probative value is 
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or by 
consideration of undue delay or needless presentation of cumulative evidence. 

E2.34.5.  Evidence shall be excluded if it is privileged under Federal law and the 
holder of the privilege asserts it. 

E2.34.6.  Evidence concerning offers of compromise or settlement shall be 
inadmissible to the extent provided in Rule 408 of the Federal Rules of Evidence 
(reference (g)). 

E2.34.7.  The presiding officer shall permit the parties to introduce rebuttal 
witnesses and evidence. 

E2.34.8.  All documents and other evidence offered or taken for the record shall be 
open to examination by all parties, unless otherwise ordered by the presiding officer 
pursuant to section E2.24, above. 

 

E2.35.  THE RECORD AND FINDING 

E2.35.1.  The hearing will be recorded and transcribed.  Transcripts may be obtained 
following the hearing from the presiding officer at a cost not to exceed the actual cost of 
duplication. 

E2.35.2.  The transcript of testimony, exhibits, and other evidence admitted at the 
hearing, and all papers and requests filed in the proceeding constitute the record for the 
decision by the presiding officer and the authority head. 

E2.35.3.  The record may be inspected and copied (upon payment of a reasonable 
fee) by anyone, unless otherwise ordered by the presiding officer. 

E2.35.4.  Funding for the hearing and record, except for the cost of the presiding 
officer, shall be the responsibility of the authority in which the case arose. 

 



DoDD 5505.5, August 30, 1988 

ENCLOSURE 2 33

E2.36.  POST-HEARING BRIEFS 

The presiding officer may require or permit the parties to file post-hearing briefs.  The 
presiding officer shall fix the time for filing any such briefs, not to exceed 60 days from 
the date the parties receive the transcript of the hearing or, if applicable, the stipulated 
record.  Such briefs may be accompanied by proposed findings of fact and conclusions of 
law.  The presiding officer may permit the parties to file reply briefs. 
 

E2.37.  INITITAL DECISION 

E2.37.1.  The presiding officer shall issue an initial decision based only on the 
record that shall contain findings of fact, conclusions of law, and the amount of any 
penalties and assessments imposed. 

E2.37.2.  The findings of fact shall include a finding on each of the following issues: 

E2.37.2.1.  Whether the claims or statements identified in the complaint, or any 
portions thereof, violate section E2.3., above; and 

E2.37.2.2.  If the person is liable for penalties or assessments, the appropriate 
amount of any such penalties or assessments. 

E2.37.3.  The presiding officer shall promptly serve the initial decision on all parties 
within 90 days after the time for submission of post-hearing briefs and reply briefs (if 
permitted) has expired.  The presiding officer shall at the same time serve all parties with 
a statement describing the right of any defendant determined to be liable for a civil 
penalty or assessment to file a motion for reconsideration with the presiding officer or a 
notice of appeal with the authority head.  If the presiding officer fails to meet the deadline 
contained in this subsection, he or she shall notify the parties of the reason for the delay 
and shall set a new deadline. 

E2.37.4.  Unless the initial decision of the presiding officer is timely appealed to the 
authority head, or a motion for reconsideration of the initial decision is timely filed, the 
initial decision of the presiding officer shall be final and binding on the parties 30 days 
after it is issued by the presiding officer. 

 

E2.38.  RECONSIDERATION OF INITIAL DECISION 

E2.38.1.  Except as provided in paragraph E2.38.4. of this section, any party may 
file a motion for reconsideration of the initial decision within 20 days of service of the 
initial decision in the manner set forth in section E2.8., above, for service of the 
complaint.  Service shall be proved in the manner provided in paragraph E2.8.2., above. 
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E2.38.2.  Every such motion must set forth the matters claimed to have been 
erroneously decided and the nature of the alleged errors.  Such motion shall be 
accompanied by a supporting brief. 

E2.38.3.  Responses to such motions shall be allowed only upon request of the 
presiding officer; however, the presiding officer shall not issue a revised initial 
determination without affording both parties an opportunity to be heard on the motion for 
reconsideration. 

E2.38.4.  No party may file a motion for reconsideration of an initial decision that 
has been revised in response to a previous motion for reconsideration. 

E2.38.5.  The presiding officer may dispose of a motion for reconsideration by 
denying it or by issuing a revised initial decision. 

E2.38.6.  If the presiding officer denies a motion for reconsideration, the initial 
decision shall constitute the final decision of the authority head and shall be final and 
binding on the parties 30 days after the presiding officer denies the motion, unless the 
initial decision is timely appealed to the authority head in accordance with section E2.39., 
below. 

E2.38.7.  If the presiding officer issues a revised initial decision, that decision shall 
constitute the final decision of the authority head and shall be final and binding on the 
parties 30 days after it is issued, unless it is timely appealed to the authority head in 
accordance with section E2.39., below. 

 

E2.39.  APPEAL TO AUTHORITY HEAD 

E2.39.1.  Any defendant who has filed a timely answer and who is determined in an 
initial decision to be liable for a civil penalty or assessment may appeal such decision to 
the authority head by filing a notice of appeal with the authority head in accordance with 
this section. 

E2.39.2.  A notice of appeal: 

E2.39.2.1.  May be filed at any time within 30 days after the presiding officer 
issues an initial or a revised initial decision.  If another party files a motion for 
reconsideration under section E2.38., above, consideration of the appeal shall be stayed 
automatically pending resolution of the motion for reconsideration, until the time period 
for filing a motion for reconsideration under section E2.38., above, has expired or the 
motion is resolved; 
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E2.39.2.2.  If a motion for reconsideration is timely filed, a notice of appeal 
may be filed within 30 days after the presiding officer denies the motion or issues a 
revised initial decision, whichever applies; 

E2.39.2.3.  The authority head may extend the initial 30-day period for an 
additional 30 days if the defendant files with the authority head a request for an extension 
within the initial 30-day period and shows good cause. 

E2.39.3.  If the defendant files a timely notice of appeal with the authority head, the 
presiding officer shall forward the record of the proceeding to the authority head when: 

E2.39.3.1.  The time for filing a motion for reconsideration expires without the 
filing of such a motion, or  

E2.39.3.2.  The motion for reconsideration is denied.  Issuance of a revised 
initial decision upon motion for reconsideration shall require filing of a new notice of 
appeal. 

E2.39.4.  A notice of appeal shall be accompanied by a written brief specifying 
exceptions to the initial decision and reasons supporting the exceptions. 

E2.39.5.  The representative for the Government may file a brief in opposition to the 
exceptions within 30 days of receiving the notice of appeal and accompanying brief. 

E2.39.6.  There is no right to appear personally before the authority head, although 
the authority head may at his or her discretion require the parties to appear for an oral 
hearing on appeal. 

E2.39.7.  There is no right to appeal any interlocutory ruling by the presiding officer. 

E2.39.8.  In reviewing the initial decision, the authority head shall not consider any 
objection that was not raised before the presiding officer, unless a demonstration is made 
of extraordinary circumstances causing the failure to raise the objection. 

E2.39.9.  If any party demonstrates to the satisfaction of the authority head that 
additional evidence not presented at such hearing is material and that there were 
reasonable grounds for the failure to present such evidence at such hearing, the authority 
head shall remand the matter to the presiding officer for consideration of such additional 
evidence. 

E2.39.10.  The authority head may affirm, reduce, reverse, compromise, remand, or 
settle any penalty or assessment determined by the presiding officer in any initial 
decision. 



DoDD 5505.5, August 30, 1988 

ENCLOSURE 2 36

E2.39.11.  The authority head shall promptly serve each party to the appeal with a 
copy of the decision of the authority head and a statement describing the right of any 
person determined to be liable for a penalty or assessment to seek judicial review. 

E2.39.12.  Unless a petition for review is filed as provided in 32 U.S.C. Sec. 3805 
(reference (h)) after a defendant has exhausted all administrative remedies under this 
Directive and within 60 days after the date on which the authority head serves the 
defendant with a copy of the authority head's decision, a determination that a defendant is 
liable under section E2.3., above, is final and is not subject to judicial review. 

E2.39.13.  The authority heads (or their designees) may designate an officer or 
employee of the authority, who is serving in the grade of GS-17 or above under the 
General Schedule, or in the Senior Executive Service, to carry out these appellate 
responsibilities; however, the authority to compromise, settle, or otherwise discretionarily 
dispose of the case on appeal provided pursuant to subsection E2.39.10, hereof, may not 
be so re-delegated pursuant to this paragraph. 

 

E2.40.  STAYS ORDERED BY THE DEPARTMENT OF JUSTICE 

If at any time, the Attorney General or an Assistant Attorney General designated by the 
Attorney General transmits to the authority head a written finding that continuation of the 
administrative process described in this Directive with respect to a claim or statement 
may adversely affect any pending or potential criminal or civil action related to such 
claim or statement, the authority head shall stay the process immediately.  The authority 
head may order the process resumed only upon receipt of the written authorization of the 
Attorney General. 
 

E2.41.  STAY PENDING APPEAL 

E2.41.1.  An initial decision is stayed automatically pending disposition of a motion 
for reconsideration or of an appeal to the authority head. 

E2.41.2.  No administrative stay is available following a final decision of the 
authority head. 

 

E2.42.  JUDICIAL REVIEW 

31 U.S.C. Sec. 3805 (reference (c)) authorizes judicial review by an appropriate United 
States District Court of a final decision of the authority head imposing penalties or 
assessment under this Directive and specifies the procedures for such review. 
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E2.43.  COLLECTION OF CIVIL PENALTIES AND ASSESSMENTS 

31 U.S.C. Sections 3806 and 3808(b) (reference (c)) authorize actions for collection of 
civil penalties and assessments imposed under this Directive and specify the procedures 
for such actions. 
 

E2.44.  RIGHT TO ADMINISTRATIVE OFFSET 

The amount of any penalty or assessment that has become final, or for which a judgment 
has been entered under section E2.43., above, or any amount agreed upon in a 
compromise or settlement under section E2.45., below, may be collected by 
administrative offset under 31 U.S.C. Sec. 3716 (reference (c)), except that an 
administrative offset may not be made under this section against a refund of an 
overpayment of Federal taxes then or later owing by the United States to the defendant. 
 

E2.45.  DEPOSIT IN TREASURY OF THE UNITED STATES 

All amounts collected pursuant to this Directive shall be deposited as miscellaneous 
receipts in the Treasury of the United States, except as provided in 31 U.S.C. Sec. 
3806(g) (reference (c)). 
 

E2.46.  COMPROMISE OR SETTLEMENT 

E2.46.1.  Parties may make offers of compromise or settlement at anytime. 

E2.46.2.  The reviewing official has the exclusive authority to compromise or settle 
a case under this Directive at any time after the date on which the reviewing official is 
permitted to issue a complaint and before the date on which the presiding officer issues 
an initial decision. 

E2.46.3.  The authority head has exclusive authority to compromise or settle a case 
under this Directive at any time after the date on which the presiding officer issues an 
initial decision, except during the pendency of any review under section E2.42., above, or 
during the pendency of any action to collect penalties as assessments under section 
E2.43., above. 

E2.46.4.  The Attorney General has exclusive authority to compromise or settle a 
case under this Directive during the pendency of any review under section E2.42., above, 
of any action to recover penalties and assessments under 31 U.S.C. Sec. 3806 (reference 
(c)). 
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E2.46.5.  The investigating official may recommend settlement terms to the 
reviewing official or the Attorney General, as appropriate.  The reviewing official may 
recommend settlement terms to the Attorney General, as appropriate. 

E2.46.6.  Any compromise or settlement must be in writing. 
 

E2.47.  LIIMITATIONS 

E2.47.1.  The notice of hearing with respect to a claim or settlement must be served 
in the manner specified in section E2.8., above, within 6 years after the date on which 
such claim or statement is made. 

E2.47.2.  If the defendant fails to file a timely answer, service of a notice under 
paragraph E2.10.2., above, shall be deemed a notice of hearing for purposes of this 
section. 

E2.47.3.  If at any time during the course of proceedings brought pursuant to this 
section, the authority head receives or discovers any specific information concerning 
bribery, gratuities, conflict of interest, or other corruption or similar activity in relation to 
a false claim or statement, the authority head shall immediately report such information 
to the Attorney General and to the Inspector General, Department of Defense. 

 

E2.48.  DELEGATIONS 

The General Counsel for the Department of Defense is designated to carry out the 
responsibilities of the authority head of the Department of Defense for the issuance of 
additional implementing regulations that are necessary to implement the PFCRA 
(reference (a)) and this Directive to decide cases upon appeal, and to hire or designate 
employees of the Department of Defense to decide cases on appeal.  The General 
Counsel, Department of Defense, is also designated to appoint presiding officers for the 
Department of Defense, and may assist in the appointment of presiding officers on detail 
from other Agencies for all authorities within the Department of Defense. 


